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BUNT  ct  aL  T.  ILLINOIS  OBNT.  B.  OO. 

<Bapnme  Court  of  Mtaaisfllppi.  May  7,  1906.) 

L  DuTH— AcnoH— What  Law  Oovbbns. 

No  action  can  be  maintained  in  HiBBitstppi 
Aw  the  death  of  one  killed  In  Loaisltfoa  owing  to 
the  allied  nesligence  of  deftaidant,  nnlese  sudi 
a  right  of  action  la  flven  by  the  law  of  Lon- 
lilana. 

[Ed.  Note. — ^For  cases  In  pcdnL  tee  ml,  15, 
Cent  Die  Death,  i  SO.] 

3l  Sau— Paxtib  SlHTmnk  to  8d>. 

Under  Merriclt^  Rev.  Civ.  Code  La.  1000, 
art  2315,  giving  the  snrrivlng  father  and  moth- 
er,  or  either  of  them,  an  action  for  the  death 
of  a  minor  diUd,  and  article  8556,  el.  8,  provid- 
ing tliat  natuml  cbfldren,  though  recognised, 
make  no  part  of  the  children  properly  so  called, 
unless  legitimized,  neither  the  mother  nor  ad- 
miniatrator  of  a  bastard  not  legitimised  can 
maintain  an  action  for  hia  death. 

Appeal  from  drcntt  Gonrt,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  by  Cicely  Rqnt  against  the  Illinois 
Central  Railroad  Company,  with  which  an 
action  by  Marab  Holden,  as  administrator  of 
Haley  Williams,  was  consolidated.  From  a 
judgment  enBtalnlng  demorrers  to  tbe  decla- 
rations, plalntUte  aM>eal.  Affirmed. 

Green  &  Green,  tor  appellants. 

Uayes  &  Longstreet,  for  appellee,  cited, 
lnt«  alia.  Hnbgh  t.  Railroad  Ca,  6  La.  Ann. 
495;  Herman  t.  Railroad  Co.,  11  La.  Ann. 
5;  Walton  t.  Booth,  84  La.  Ann.  918; 
If oblle  Life  Ins.  Co.  Brame,  95  U.  8.  758, 
24  L.  Bd.  680;  The  Harrlsbarg  t.  Rickards, 
110  n.  8.  190.  7  Sup.  Gt  140^  80  L.  Ed.  858; 
Railway  t.  WUllams,  78  Hiss.  215.  28  South. 
8S8,61]:*aA.886,84Am.St  Rep.  621. 

GALHOON,  J.  Haley  Wllllama,  a  minor  18 
yean  of  age^  was  killed,  as  It  Is  alleged  by 
tbe  gross  n^lgence  ct  appellee^  servants  In 
cbarge  of  a  train ;  the  disaster  occraring  in 
the  state  of  Louisiana,  the  death  of  WllIlamB 
canscd  by  It  occarrlng  In  that  state  tbe  next 
day  after  It  Cicely  Rnnt.  avening  herself 
to  bare  been  bis  mother,  sued  in  tbls  state 
for  c«Mnpensatory  and  punitive  damages.  A 
plea  to  this  dedaratlon  was  that  Williams 
was  a  bastard,  nerer  legitimized,  to  which  a 
demurrer  was  orenruled.  Another  declara- 
4180^1 


Uon  was  filed  by  Marsh  Holden,  adminis- 
trator of  Williams,  for  both  actual  and  puni- 
tive damages,  on  the  same  tort,  which 
declaration  avm  that  be  was  without  lawful 
father  or  mother  or  brotbers  or  Bisters,  and 
was  never  married.  A  demnrr^  to  tbls  was 
sustained.  There  was  an  ord^,  by  consent, 
consolidating  the  two  actions,  and  it  was  a- 
greed  that  the  court  "take  Judicial  notice  of 
the  statutes,  laws,  and  decisions  of  the 
Supreme  Court  of  the  state  of  Louisiana"  In 
deciding  tbe  questions  arising  In  tbe  case. 
On  tbe  action  on  tbe  two  demurrers,  plalntltFs 
below  declined  to  plead  further,  and  appeal. 

Tbe  question  is  whether,  by  tbe  laws  of 
Louisiana,  any  right  of  action  survives  to 
the  natural  mother,  or  to  tbe  administrate 
of  the  deceased,  or  to  both.  Tbe  laws  of 
Mississippi  have  no  pertinency  whatever  to 
the  case,  since  the  accld^t  occurred  in 
Louisiana.  A  right  of  action  for  damages  Is 
transitory,  of  course;  but.  If  there  was  no 
right  of  action  at  all  by  tbe  law  of  tbe  place, 
there  Is  DOtblng  to  be  transitory.'  Tbls  is  tbe 
I»ecise  questlcai  before  us.  At  common  law 
there  was  no  remedy.  This  Is  too  clear  for 
debate.  Lord  Campbell's  act  gives  no  right 
to  tbe  kin  of  illegitimates.  This  is  too  clear 
for  debate.  This  was  the  law  In  Mississippi 
until  there  was  legislative  provision  for 
bastards.  Louisiana  has  no  provision  fw 
succession  to  claims  for  damages  resulting  in 
death  to  illegitimates.  By  all  statutes  the 
word  "children"  means  legitimate  children, 
unless  the  contrary  be  expressed.  This  is 
imlformly  held  by  the  courts.  In  Louisiana, 
as  at  common  law,  until  statutes  intervened, 
tbe  rl^t  of  action  for  tort  died  with  the 
peroon  injured,  regardless  of  purity  of  birth. 
Merrick's  Ker.  av.  Code  La.  1900,  Art.  2315, 
gives  the  right  of  surrlvorshlp  for  action  to 
"the  minor  children,  or  widow  of  tbe  de- 
ceased, and  In  default  of  these.  In  favor  of 
the  surviving  father  and  mother  or  either  of 
them."  Tbls  cannot  be  availed  of  In  this 
case,  as  Its  reference  Is  to  legitimates  only. 
Deceased,  in  fact,  had  no  children  nor  wife, 
and,  In  the  eye  of  the  law,  he  bad  neither 
father  nor  mother. 

Merrick's  Rev.  Civ.  Code,  art  3556,  cL'  8, 
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expressly  says:  "Natural  children,  even 
though  recognized,  make  no  part  of  the  chil- 
dren properly  so  called,  nnless  theybavebeen 
legitimated.*'  There  is  no  pretense  of  any 
legitimation  here,  and  article  240  of  that 
Code  provides  how  legitimation  may  be 
effected,  and  that  Is  by  solemn  act  before  a 
notary  and  two  wltneases  declarative  of  the 
intention. 

Even  if  there  was  a  question  of  inheritable 
estate,  it  would  go  to  the  fathor  or  mother  of 
the  bastard  only  If  they  had  ^Acknowledged 
him,"  nnder  article  922  of  that  Code,  and  by 
article  2(3  such  acknowledgnwDt  must  be  bgr 
"declaration  executed  before  a  notary  In 
presence  of  two  witnesses."  But  there  li  no 
question  of  Inhwltable  estate  In  this  case. 
The  only  question  Is  that  of  the  right  of  the 
mother  of  a  natural  child,  or  the  administra- 
tor of  Us  estate,  to  sue  for  dami^es  resulting 
In  his  deaHi.  The  Judicial  decisions  of  fbe 
state  of  Louisiana,  with  all  their  statutes 
before  them,  and  of  the  Supreme  Court  of  the 
United  Stetet  construing  the  same  laws, 
accord  with  our  Tlew  that  appellanto  cannot 
sue.  The  cases  are  cited  in  the  brief  for 
appellee,  and  the  citatlonB  will  appear  in  the 
statmnent  of  the  reporter,  so  tbey  need  not  be 
set  out  in  this  opinion.  In  Ballway  t.  Wil- 
Hams,  78  Miss.,  on  page  210,  28  South.  853,  SI 
L.  R.  A.  836,  84  Am.  St  Rep.  624,  this  court 
referred  to  Marshall  v.  Railroad,  120 
Mo.  275.  25  B.  W.  179,  holding  a  contrary 
Tlew,  and  stated  that  the  opinion  was  ex- 
pressly grounded  on  two  statutes  of  that 
state,  one  declaring  the  mother  to  be  the 
natural  guardian  of  her  illegitimate  child, 
and  the  other  declaring  that  she  might  in- 
herit from  It;  and  we  said  there  were  no 
such  statutes  In  Mississippi.  The  trouble  Is 
that,  if  both'these  statutes  existed  In  Louisi- 
ana, nevertheless,  on  the  decisions  there,  aud 
on  the  statutes,  there  is  not  any  survivor- 
ship, in  this  sort  of  a  case,  to  the  right  to 
sue  for  damages  for  a  tort  resulting  in  death. 

Afflrmedi 


ELLBDGB  v.  GRAT  et  al. 
(Sapreme  Court  of  MIssiBslppi.  May  28,  1006.) 
Bnxs  AND  .Notes  —  Natubs  of  Tbansfbb  — 

CONFLIOIIHQ  ETIDBHCB  —  QCKSTION  FOB 
JUBT. 

The  evidence  In  an  action  agaiost  the 
makers  and  payee  of  a  note,  indorsed  in  blank 
by  the  pa^ee  and  left  by  bim  at  a  bank,  from 
which  plamtiff  received  it,  on  payment  of  his 
debt  to  the  bank,  being  conflicting  as  to  wheth- 
er the  payee  placed  it  in  the  bank  as  collateral 
merely  for  plaiDtilTs  debt,  and  so  was  entitled 
to  receive  ft  on  payment  of  sudi  debt  from 
other  sources,  or  whether  it  had  been  transferred 
to  plaintiff  by  the  payee  as  a  payment  for 
certain  accounts,  bo  that  it  was  properly  turned 
over  to  plaintiff,  the  case  should  be  left  to  the 
jury. 

Appeal  from  Circuit  Court,  Tishomingo 
County;  EL  O.  Sybes,  Judge. 
Action  bj  M.  M.  Elledge  against  J.  Z. 


Gray  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Bevused  and  ronanded.. 

Bult  by  U.  M.  SUIedge  against  J.  Z.  and 
J.  W.  Gray  and  W.  L.  Madden  on  a  note 
given  by  the  Grays  to  Madden,  and  indorsed 
in  blank  by  Madden,  and  beld  by  BOIedge, 
wbo  claims  to  be  the  ownw  by  anignment. 
The  record  shorn  that  M.  BL  Billedge  was 
indebted  to  the  Tishomingo  Sayings  Institn- 
tion,  and  the  president  of  said  Institution  bad 
insisted  on  the  payment  of  this  Indebtedness. 
W.  L.  Madden  carried  to  said  Instltatlfm  a 
note  given  to  bim  by  J.  Z.  and  J.  W.  Gray, 
and  requested  Ibe  presldmt  of  said  Institn- 
tion  to  let  him  have  mon^  on  the  note, 
whldi  request  was  dented.  Madden  then 
said  fliat  he  would  leave  the  note  with  the 
bank  "for  tbe  benefit  of  Hlledge,"  to  whom 
be  was  Indelited.  The  president  of  tbe  bank 
agreed  to  teke  this  note  and  to  credit  the 
proceeds  thereof,  whrai  paid,  to  Sllledge*s  ac- 
count Madden  tb«i  Indorsed  tbe  note  In 
blank  and 'left  It  with  the  bank.  Tbe  Grays 
had  not  paid  the  note  at  the  time  Blledga 
settled  his  indebtedness  to  the  bank,  and  the- 
presldent  of  the  bank  then  tamed  the  note 
over  to  Elledge,  who  brongbt  suit  against  tiie 
Grays  and  Madden.  Tbe  Grays  in  a  special 
plea  denied  liability,  stetlng  that  they  paid 
to  Madden  the  amount  of  said  note.  Defend- 
ant Madden  alleged  that  he  only  agreed  to 
pay  tbe  plaintiff,  out  of  the  proceeds  of  this 
note,  an  amount  due  plaintiff  by  one  Shelton, 
which  amount  was  only  equal  to  a  part  of 
the  proceeds  of  the  Grays*  note,  and  tendered 
this  amount  Tbe  plaintiff  testified  that 
Madden  owed  him  more  than  the  amount  of 
the  note,  and  that  It  was  nnderstood  that 
the  entire  proceeds  of  tbe  Grays'  note  should 
be  applied  on  the  payment  of  this  Indebted* 
ness.  The  court  found  that  Madden  had  de- 
posited tbe  note  with  tiie  Tishomingo  Bar* 
lags  Institution  as  collateral  secnrlty  to  Bt 
ledge's  debt  and  instructed  the  Jury  to  fln4 
for  the  defendante;  and  Elledge  appeals. 

Candler  &  Sawyer,  for  appellant  J.  H 
Boone  and  W.  J.  Lamb,  for  appellees. 

HAYES,  J.  We  think  the  court  should 
have  left  It  to  the  Jury  to  determine  whether 
or  not  the  note,  placed  at  the  Tishomingo 
Bavlngs  Bank  as  collateral  to  the  debt  owed 
there  by  M.  M.  Blledge,  was  placed  there  by 
Madden  merely  as  a  security  to  the  account, 
or  was  in  reality  intended  to  be  transferred 
to  Elledge  as  his  property.  Elledge  had  tes- 
tified that  the  note  was  given  him  by  Mr. 
Madden  In  payment  for  certain  accounte  ow- 
ing to  him  by  the  mill  bands  of  Madden, 
which  Madden  had  agi'eed  to  pay,  and  we 
think  that  a  peremptory  instruction  should 
not  have  been  given.  If  it  be  true  that  the- 
note  was  placed  at  the  bank  as  collateral 
merely,  and  the  principal  debt  had  been  paid 
from  other  sources,  of  course  the  note  be- 
lont^s  to  Mr.  Madden  after  said  payment 
But  if.  In  reality,  It  was  transferred  to  E<t- 
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ledge  by  Madden  as  a  payment  of  the  ae- 
connta  owing  Elledge  by  Bladden's  bands, 
then  the  not»  was  properly  tamed  over  to 
Ur.  Elleds^  and  he  had  ft  fl^t  to  brtog 
thlanilt 
Bemad  and  xemanded. 


POINDEJXTEB  v.  CUNNINGHAM  BROS.* 
(Snpreme  Coart  of  MlHiasippL  June  4,  190G.) 

1.  IiA.llDU>BD  Am  TBHAHX— ADTAHOBi— Sub- 
UEABK. 

Where  a  leasee  nibleasee  land,  agreeing  to 
•tand  good  for  the  rent  of  the  anblenee,  hut  not 
to  be  reqwnsable  for  adrancea  to  the  snbleseee, 
and  the  leawr  charged  the  goode  advanced  to  the 
anbleaaee  separately  tn  an  aoconnt  in  which  the 
leasee  was  named  as  security,  without  his  eon- 
sent,  the  lessee  is  not  liable  the  goods  ad* 
vanced  to  the  subleesee. 

2.  Saw. 

Where  tiie  only  heir  of  a  deceased  lessee 
assented  to  the  taking  of  goods  to  pay  Indebted- 
ness of  the  lessee  to  the  lessor,  the  lessor  ia 
not  entitled  to  retain  any  part  of  the  goods 
for  indebtedness  of  a  sublessee. 

Appeal  from  Chancery  Court,  Noxubee 
County;  J.  F.  McCooI,  Chancellor. 

Action  by  J.  Q.  Polndexter,  administrator, 
against  Cunningham  Bros.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Cimnlngham  Bros.  I^tsed  certain  land  to 
Jim  Davis  for  the  year  1904  and  agreed  to 
furnish  him  with  supplies  during  that  year, 
and  Davis  thereafter  subleased  part  of  the 
land  to  one  Strong.  During  that  year  Cou- 
nlngtaam  Bros,  made  advances  to  both  Davis 
and  Strong,  running  a  s^arate  account  for 
each.  The  words  "Jim  Davis,  Security,"  are 
wrlttoi  beneath  Strong's  account;  but  it  is  not 
shown  that  these  words  were  put  there  with 
Davis*  knowledge  or  consent,  or  at  the  time 
the  account  was  o[>ened.  There  was  no  writ- 
tea  evidence  anywhere  that  Davis  agreed  tn 
any  way  to  be  responsible  for  Strong's  ac- 
count. The  proceeds  of  the  crop  raised  by 
Davis  during  the  year  1004  were  applied  to 
the  payment  of  his  account  and  rent  both  for 
the  land  worked  by  himself  and  that  worked 
by  Strong,  and  he  took  receipts  from  Cunning- 
ham Bros,  showing  pajrment  In  full  of  his  ac- 
count. Davis  died,  leaving  as  his  only  heir 
his  wife,  Emma  Davis.  The  estate  consist- 
ed of  0ve  bales  of  cotton,  some  cotton  seed, 
and  mulea,  whldi  were  all  in  Davis'  posses- 
sioa  at  the  time  of  his  death.  Cunningham 
Bros,  took  possession  of  the  cotton,  claiming 
that  Davis  was  responsible  for  the  debt  of 
Strong.  Appellant.  Polndexter,  afterwards 
qualified  aa  administrator  and  made  demand 
of  Cunningham  Bros,  to  deliver  to  him  the 
cotton  which  they  had  taken;  but  they  refoa- 
ed,  and  Polndexter  filed  a  bill  In  chancery  as 
administrator,  praying  for  an  accounting  and 
ttiat  Cunningham  Bros,  be  required  in  their 
answer  to  abow  what  items  of  indebtedness 
they  held  against  the  eaUte  of  Davis,  and 
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that  they  be  charged  with  the  proceeds  of  all 
property  received  from  Davis  of  Us  estate. 

J.  K.  Blves,  for  appellant  Allgood  &  Ty- 
son and  Brame  ft  Bamea,  for  appellees. 

MATES,  J.  The  testimony  In  this  case 
fails  to  show  any  valid  obligations  on  the 
part  of  Jim  Davis  to  pay  the  account  of 
Strong.  Cunningham  Bros,  have  no  sort  of 
claim  against  the  estate  of  Jim  Davis  for  the 
amount  due  them  for  the  goods  wtilch  they 
let  Strong  hav&  Jim  Davis*  account  is 
charged  to  him  separately,  and  Strong's  ac- 
count is  charged  to  htm  separately,  save  for 
the  fact  that  there  Is  written  underneath  the 
account  of  Strcmg  the  words  **Jlm  Davis,  Se- 
curity," which,  from  the  testimony  in  the 
case,  seems  to  have  been  placed  there  long 
after  the  account  was  made.  Even  if  it  pos- 
sess any  value  as  testimony  in  this  case, 
which  it  does  not,  it  tends  to  prove  that,  if 
Jim  Davis  was  liable  for  Strong's  account,  it 
was  only  collaterally,  under  a  verbal  agree- 
ment; void  under  the  statute  of  frauds. 
There  was  no  written  obligation  on  the  part 
of  Jim  Davis  to  become  security  for  Bill 
Strong,  and  this  was  expressly  testifled  to  1^ 
A.  B.  Cunningham,  one  of  the  defendants  tai 
the  case. 

But  it  Is  attempted  to  be  shown  that  Emma 
Davis,'  the  only  heir  of  Jim  Davis,  assented 
to  the  taking  of  the  cotton  seed  and  cotton  by 
Cunningham  Bros.,  and  made  an  assignment 
of  the  cottcm  and  cotton  seed  to  them;  but 
the  assignment  made  by  her  specifically  says 
that  it  Is  to  pay  "Jim  Davis'  Ind^tedness," 
not  Strong's,  and,  since  Jim  Davis  did  not 
legally  bind  himself  to  pay  the  Strong  ao- 
count,  this  cotton,  asi^gned  by  Emma  Davis, 
sole  heir  of  Jim  Davis,  cannot  be  used  for 
that  purpose.  Under  these  circumstances,  we 
think  that  appellant  Is  entitled  to  an  account- 
ing with  Cunningham  Broa,  and  that  the  es- 
tate of  Jim  Davis  should  be  charged  with  the 
individual  account  of  Jim  Davis,  and  that  any 
Indebtedness  on  account  of  Strong  should  be 
eliminated  from  the  account,  and  Jim  Davis' 
account  should  be  credited  with  all  cotton, 
cotton  seed,  and  anything  else  of  value  taken 
by  Cunningham  Bros,,  or  which  came  Into 
their  handa  In  any  way,  and  which  belonged 
to  the  estate  of  Jim  Davis,  and  that  if,  npcm 
this  accounting,  the  Jim  Davis  account  Is 
overpaid,  a  judgment  should  be  had  over 
agatost  Gnnningbam  Bros,  for  the  amount  so 
found  to  be  due,  if  any. 

For  this  reason,  this  cause  is  reversed,  and 
remanded  to  be  proceeded  with  in  accordancb 
with  this  opinion.  Wray  t.  Cox,  86  Miss. 
638,  88  South.  844. 


HYATT  st  al.  v.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  MiastssippL  June  4,  1006.) 

MaSTBB  and  SEBVam^InJTTST  to  BlIFI.OTfi 
— NeQXJOENOK— DECLABATION. 

A  declaration  for  death  of  a  locomotive 
ftrsman,  charging  m«ely  negligence  of  the  «b- 
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^neer  In  nmiilng  hfa  ensbia  over  a  rongh  road 
at  an  nnosnal,  danseroni^  and  high  rate  of 
ipeed,  HhowB  DO  Uabiiitjr  oo  the  part  of  the  rail- 
road companj. 

Appeal  from  Olnmlt  Ooort,  Lowndes  CSonn- 
ty;  E.  O.  Sykes,  Judge. 

Action  by  Bllas  Hyatt  and  others  against 
Uie  Southern  Railway  Company.  Judgment 
tor  defiant  PlalntUh  appeal  A^med. 

The  app^lants  brongfat  anlt  as  hdrs  at 
law  Cor  the  klUing  the  appellee  of  thdlr 
son,  Bdmmd  Hyatt,  who  was  a  fireman  on  an 
engine  of  the  appellee  and  was  killed  while 
In  the  discbarge  of  his  dnty  as  flreman  hj 
being  thrown  from  the  engine.  The  declara- 
tion allies  "that  said  Bdmnnd,  wblle  en- 
gaged In  his  dnty,  imd»  the  ccnnmand  and 
anthorlty  and  control  of  the  said  cmductor, 
and  of  the  said  aisineer,  eadi  of  them  be- 
ing bis  siq«rlor  oOc&e,  with  43ie  ili^t  to  con- 
trol and  direct  his  services,  the  engineer  Fan- 
ning bis  engine  and  tender  at  an  imnsual,  dan- 
gerous, and  hl|^  rate  of  speed,  and  the  road- 
bed b^ng  Toy  mndi  out  of  order,  rot^Ih,  un- 
even, and  In  vwy  much  n^lected  condition. 
It  80  Jarred,  jwked,  and  threw  the  tsoAer 
Oiat  tin  said  Bdmund  was  suddenly  and 
wttbout  warning  precipitated  Id  between  the 
engine  and  tender,  the  said  Edmund  was 
so  bruised,  mangled,  and  mashed  by  the  fall, 
and  car  wheels  and  trucks  and  machinery, 
that  six  days  thereafter  he  died  from  the 
effects  of  said  wound."*  The  court  sustained 
a  demurrer  to  the  declaration,  and  Hyatt 
appeals. 

J.  A.  Orr,  for  appellants.  Catehtngsi  A 
Gatchlngs,  for  appellee. 

MATES,  J.  When  the  declaration  Is  care- 
fully analyzed^  it  will  be  seen  that  the  suit 
Is  based  solely  upon  tbe  alleged  negligence 
of  the  engineer  In  mnniag  his  engine  and 
tender  over  a  rongh  roadbed  at  an  unusual, 
dangerous,  and  high  rate  of  speed.  A  great 
deal  more  is  said  In  tbe  declaration,  but  the 
negligence  and  carelessness  of  the  engineer 
in  running  his  engine  and  tender  over  a  rough 
nnd  bad  road  at  an  unusual,  dangerous,  and 
high  rate  of  speed  constitutes  the  sole  cause 
of  action. 

Under  the  case  as  made  by  the  declaration, 
no  cause  of  liability  Is  shown  on  the  part  of 
appellee,  and,  the  Judgment  of  the  court  be- 
low in  sustaining  tbe  donurrcr  and  dismiss- 
ing the  suit  being  correct,  the  case  Is  affirmed. 


DONALD  V.  STATE. 

(Supreme  Court  of  MlBaiHsippI.  May  7,  1006. 
Rehearing  Denied  June  4,  1906.) 

1.  CbIIUNAL  Law— CONTIRUANCl  — Absshcb 

OF  WITSES8— Affidavit. 

An  affidavit  for  continuance  for  absence 
of  a  witness  is  fatally  defective  In  not  giving 
his  residence,  so  that  the  conrt  may  know  he 
is  not  out  of  its  Jurisdiction. 

[Ed.  Note. — For  cases  in  point,  sea  voL  14, 
Cent.  Dig.  Criminal  Law,  1 1308.] 


SL  Saub— Habhlbsb  Bbbob. 

Permitting  the  introduction  of  a  letter  on 
a  motion  for  continuance  cannot  be  held  prej- 
udicial ;  it  not  appearing  what  its  contents 
was,  nr  that  it  was  evsr  offered  or  r^ad  to  the 
Jury. 

8.  iNTOrtCATIHQ  LiQUOBS  —  ILLIOAZ.  SaU— 

Evidence. 

The  question  on  a  prosecution  for  nnlaw- 
fuHy  sdling  intoxicatiiK  liquors  being  whedier 
thwe  was  a  sale  of  Ttquw  In  the  Instance 
charged,  evidence  that  defendant  kept  liquors 
on  storage  belonging  to  various  persons,  sub- 
ject to  withdrawal  by  them  at  their  pleasure, 
18  Immaterial,  so  that  there  Is  no  error  in  its 
rejection. 

4.  OBniiiTAZ.  Law— Penaltt— DiscBETioH. 

The  exercise  of  the  court's  discretion  in 
Impodng  the  maximum  pmally  Is  not  Illegal, 
tboofb  lafluoiced  iat< 


side  the  triaL 


infmimation  obtained  out- 


Appeal  from  Clrcnit  Court,  Bankln  County. 
J.  B.  Donald  appeals  from  a  conviction. 
Affirmed. 

Appellant  was  convicted  of  mUawfol  re- 
tailing of  Intoxicants  and  sentenced  to  the 
extreme  penalty  of  the  law.  On  appeal  be 
alleges  that  tbe  court  erred  In  refusing  his 
apidlcation  for  a  continuance,  which  applica- 
tion set  out  the  absence  of  a  material  wit- 
ness, one  Davis,  but  did  not  allege  his  resi- 
dence or  whereabouts,  nor  whether  be  could 
be  reached  by  process  of  the  court;  that  on 
the  motion  for  continuance  the  court  per- 
mitted the  introdactlon  for  evidence  of  a 
letter  from  the  sheriff  of  Simpson  county, 
but  the  contents  of  the  letter  are  not  shown 
la  the  record,  nor  Is  It  shown  that  the  jury 
heard  the  tetter  read.  He  alleges  error,  also. 
In  the  refusal  by  the  court  to  permit  tbe 
appellant  to  Introduce  testimony  tending  to 
prove  that  be  kept  liquors  on  storage  be- 
longing to  various  parties,  one  of  whom  waa 
the  absent  witness,  Davis,  which  liquors 
could  be  withdrawn  by  the  owners  at  their 
pleasure.  He  alleges  as  error  the  Imposition 
of  the  maximum  penalty  of  the  law  by  the 
court,  which  penalty  was  alleged  to  have 
been  given  on  account  of  Information  within 
the  knowledge  of  the  trial  Judge. 

Wm,  Buchanan  and  Garrard  Harris,  for 
appellant  R.  T.  Fletcher,  Asst  Atty.  Gen., 
for  tbe  State. 

CALHOON,  J.  Tbe  affidavit  for  contin- 
uance  Is  fatally  defective  in  not  glvli^  the 
reddence  of  tiie  witness.  For  all  tiie  court 
knew  he  might  have  been  out  of  its  JurlBiUc- 
llon.   Lamar  v.  State,  68  Miss.  26S. 

There  Is  nothing  to  show  that  the  letter 
objected  to  was  ever  offered  or  read  to  the 
Jury.  Its  contents  do  not  even  appear,  it 
may  have  been  harmless. 

The  exact  question  being  whether  there 
was  a  sale  of  liquor  In  tbe  particular  In- 
stance charged,  there  was  no  error  In  the 
action  of  the  court  on  the  Introduction  of 
testimony.  It  could  throw  no  light  on  that, 
in  this  case,  to  show  that  many  kept  their 
private  liquors  on  storage  with  defendant, 
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which  they  could  and  did  can  for  as  they 
wlAbed. 

We  cannot  reveree  because  the  court  im- 
posed the  mazlmiim  penalty  hecaose  of  in- 
formation the  Judge  had  before  the  tiial. 
Hie  exercise  of  discretion  In  sentendng  Is 
not  Ill^al.  if  influenced  by  outside  knowl- 
Mm  of  the  character  of  the  accused,  or 
Infonnation  of  Tiolaticm  of  law  as  to  the 
otFwse  charged. 

Afflnned. 


POWEIiL  BUSSBLLk 

(SBpieme  Court  of  Misslisippl.  Hay  T,  1906. 
Suggestion  of  Error  Oremued  Jane  4,  1906.) 

CoHTRACm— GOUBTBUCTION. 

The  parties  to  a  contract  of  employment 
baving  doUt  with  It  as  a  divisible  one,  snch 
GODstniction  doing  no  violence  to  its  terms  will 
be  sanedoaed  by  tlie  court,  so  tliat  the  employe, 
tb(H]^  leaving  the  onployment  before  the  end 
9t  tlM  term,  may  recover  his  salary  to  date  of 
leaving. 

[Ed.  Noteu — For  cases  in  point,  see  voL  11, 
Gent.  Dig.  Contracts,  S  7S3.J 

Appeal  from  Circuit  Court,  Taaoo  County ; 

D.  U.  UtUer,  Judge. 

Action  by  W.  E.  Russell  against  J.  F.  Pow- 
dL  Judgment  for  plalnUff.  Defendant  ap« 
peals.  Afflnned. 

Action  for  d^t  based  upon  a  contract  Al- 
tered Into  between  tbe  parties  which  is  as 
follows:  "This  contract;  made  and  altered 
into  Uils  tbe  first  day  ot  August,  1908,  by 
and  between  J.  F.  Powell,  empk^r,  and  W. 

E.  Russell,  anpUxyit  witneaseth,  that  tbe  said 
J.  F.  Powell  employs  the  said  W.  B.  Russell 
to  work  for  him  at  Boseneatb,  Mistisslppi; 
said  Bussen  to  work  under  the  dlrectttm  and 
tastmetlons  of  said  Powell.  In  ranslderatlon 
of  the  above  stipulated  oondltlons  being  fully 
and  faithfully  carried  out,  the  said  Powell 
agrees  to  pay  said  BuHsell  as  salary  from  the 
date  August  1st,  1003,  until  January  1,  1904, 
at  tbe  rate  of  $700:00  (sevoi  hundred  dollars) 
pn*  year  and  for  the  twtive  months  begin- 
ning January  Ist  1904,  and  ending  December 
31,  1904,  tbe  rate  at  $7S-00  (seraity-fiTe  dol- 
lars) per  month."  On  the  trial  of  the  case  In 
tbe  court  below  a  demurrer  was  filed  to  tbe 
declaration,  which  demurrer  raised  the  quee- 
tfcm  as  to  tbe  charact»  of  the  contract  sued 
«;  ttK  demurrant  contending  that  it  was 
an  IndlTlslble  ccmtract,  and  that,  since  tbe 
appellee  bad  breached  the  contract  by  leaving 
the  employmait  of  the  appellant,  he  thereby 
forfeited  bis  right  to  claim  fOr  sariceB  per- 
formed  for  the  portion  of  tbe  time  contracted 
tar.  The  demurrer  was  orermled,  and  tbe 
i-Rse  went  to  a  Jury,  who  found  for  the  plain- 
tiff after  deducting  certain  credits  claimed 
by  tbe  defendant 

Campbell  &  Campb^  for  appellant  B. 
B.  Holmes,  for  appellee^ 

TRULY,  J.  It  Is  unnecessary  to  notice  In* 
detail  tbe  numerous  assignments  of  error 


relied  upon  by  the  appellant  for  tbe  reason 
that  In  our  Judgment  It  is  perfectly  mani- 
fest from  the  coostmctlon  placed  upon  the 
contract  of  employm^t  by  tbe  parties  them- 
selves, that  they  dealt  with  it  as  a  divisible 
one.  The  construction  mutually  adopted  do- 
ing no  violence  to  tbe  express  terms  of  the 
contract  the  lnten>ratatiou  placed  upon  it 
by  the  parties  will  be  theresfter  sanctioned 
by  the  courts.  Being  a  divisible  contract 
appellee  was,  of  course,  entitled  to  bis  salary 
to  the  date  when  be  left  tbe  employment  of 
the  appellant  This  case  is  clearly  governed 
by  the  principles  announced  by  this  court 
In  Ramaey  v.  Brown,  77  Miss.  124.  2S  South. 
IGl.  78  Am.  St  Rep.  520. 

As  to  the  several  Items  which  appellant 
now  seeks  to  have  deducted  from  the  amount 
awarded  tbe  appellee,  It  Is  snfficfent  to  say 
that  as  to  some  of  them  the  Jury  found 
tbe  Issue  of  fact  against  him,  and  as  to  others 
the  record  falls  to  show  his  right  to  re- 
ceive credit  therefor.  The  right  result  was 
manifestly  reached  In  the  court  below  upon 
Instructions  more  liberal,  and  a  theory  of 
law  more  favorably  to  the  appellant  than 
be  was  oititled  to. 

The  Judgmmt  is  affirmed. 


PRESIDENT.  ETC,  OF  INSURANGB  Oa 

OF  NORTH  AMERICA  v.  PITTS. 
(Sopreme  Court  of  Mississippi.  Jane  4,  1000.) 

1.  InSUBANCE — CONSTBUCTION  OF  POLIOT— IH- 
TSBGST  OF  OWNBB  IN  PBOFEBTT. 

A  person  holding  a  conveyance  of  land  in 
fee  simple  is  the  sole  and  unconditional  owner, 
within  a  provision  of  a  fire  policy  ttiat  It 
should  be  void  if  the  Interest  of  the  insured* 
were  other  than  unconditional  and  sole  owner- 
ship, though  there  are  payments  still  due  for 
the  property,  for  which  the  vendor  has  a  lien. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  losarance,  S§  005,  006,  618,  019.] 

2.  Same— OcctJPAHCT  op  Peopebty. 

Under  a  provision  of  a  fire  policy  that  It 
should  be  void  if  the  building  be  or  become 
vacant  or  unoccui)Ied  and  so  remain  for  10 
days,  where  the  building  was  occupied  for  more 
than  10  days,  but  a  fire  occurred  afterwards 
during  its  occupancy,  the  policy  did  not  become 
void. 

[Ed.  Note. — For  coses  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  Si  7Mr-767.] 

Appeal  from  Circuit  Court  Tallahatchie 
County;  Sam  0.  Cook,  Judge. 

Action  1^  D.  W.  Pitts  against  the  presl* 
dent  and  directors  of  the  Insurance  Cbmpany 
of  North  America  to  recover  the  proceeds  of 
a  policy  of  fire  insurance.  From  a.  Judg- 
ment in  favor  of  plaintlir,  defendant  appeulM. 
Affirmed. 

Williamson,  Wells  &  Peyton,  for  appel- 
lant. Dudley  &  Boatner  and  Biurla  ft  Pow- 
ell, for  appellee. 

GALHOON,  J.  Tbe  Insurance  company 
sought  to  defeat  recovery  of  a  flre  loss  be- 
cause of  two  clauses  In  the  policy,  declaring 
that  It  should  be  void:   (D  "If  the  lutezwt 
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of  the  Inmred  be  othor  tbftn  anconditlaial 
and  sole  ownerablp.**  (2)  It  tlie  tralldlnf 
*'be  or  becmw  Tacant  or  vnoccnpled,  and  ao 
remain  fbr  ten  days." 

As  to'  the  flret,  tbe  facta  are  tliat  at  the 
date  ot  Um  poltt?  Pitta  was  In  poBsessIon 
under  a  ronv^ance  of  title  In  fee  almpl& 
Bnt  the  conveyance  redtes  a  caih  payment  of 
$200  and  four  deferred  annual  peymenta  of 
$aoo  each.  It  does  not  ezprenly  reurre  a 
vendor's  lien  to  secure  the  deferred  pay- 
in  en  ta,  bnt  our  lav  gives  that.  It  Is  to  be 
noted  In  this  record  that  there  was  no  writ- 
ten application  for  the  insurance,  nor  any 
represoitatloiu  mada  Tira  policy  was  Issued 
pursuant  to  telephonic  request  to  an  agents 
and  so  the  reliance  of  the  company  Is  on  the 
terms  of  the  policy  Itself  with  no  pretoiae 
of  any  mtsrepreeaitetlons.  We  have  no 
trouble  In  taking  alignment  with  those  deci- 
sions holding  that  Hr.  Pitta  was  sole  and 
unconditional  owner  hi  the  purview  of  the 
law,  notwlthstandliv  there  was  a  debt  for 
purchase  price.  Cnlon  Ins.  Go.  v.  Nails  (Va.) 
44  S.  B>.  886;  Milwaukee  Insurance  Ga  v. 
Jlbea.  128  Fed.  9.  60  C  a  A.  103;  Ellis  v. 
Insurance  Co.  (a  a)  02  Fed.  646;  19  Gyc. 
fl»3;  Morotock  Ins.  Ga  v.  Aodefer  (Ta.)  G3  Am. 
fit.  Bep.  846,  and  notes.  Strict  construction 
as  against  the  Insurer  is  tbe  rule,  and  tlie 
■clause  relates  to  tbe  legal  diaracter  of  the 
titla  In  Insurance  Co.  v.  Cochran,  77  Miss. 
848,  26  South.  832,  there  was  a  written  ap- 
plication for  the  Insurance,  and  In  It  a  delib- 
erate misstatement  that  the  appUcanto  were 
tbe  sole  and  unconditional  ownm,  whereas, 
In  fact,  tbey  owned  only  an  undivided  one- 
balf  Interest  This  case  can  have  no  In- 
fluence on  that  at  bar.  Tbe  decision  was 
clearly  correct  In  Rosenstock  v.  Insurance 
Co.,  82  Miss.  674.  85  Soutb.  308,  Rosenstock, 
tbe  Insured,  was  tbe  vendor  ot  the  property, 
not  In  his  possession,  but  of  whldi  be  bad 
put  bis  vendee  in  possession,  to  whom  tie  was 
under  written  agreement  to  convey  on  pay- 
ment of  a  pnrctiase  price  of  which  he  had 
actually  received  much  more  than  one-half. 
He  could  not  be  regarded  as  unconditional 
owner.  He  was  owner  (Mily  on  the  eqjtress 
condition  to  convey.  This  decision  does  not 
affect  the  case  before  us,  as  Its  reasoning 
demonstrates. 

On  the  second  contention  tiie  facta  are  that, 
poidbig  the  policy,  the  premises  were  at  tme 
time  vacant  for  more  than  10  days,  bnt 
actual  possesion  was  resumed,  and  some 
time  aftenrards,  and  while  occupied,  the 
fire  occnrred.  If  the  loss  bad  occurred  dur> 
Ing  tbe  [voblblted  vacancy,  there  could  be 
no  recovery.  This  Is  everywhere  held,  and  so 
decided  by  our  own  court  In  Insurance  Go. 
V.  Scales,  71  Miss.  975,  IS  South.  134  An- 
tbwitles  are  not  wanting  to  sustain  tbe  views 
of  learned  counsel  for  appellant  and  tbey 
are  sustained  also  by  Mr.  Ostrander  on  Fire 
Insurance  (2d  Bd.,  1897)  I  145,  and  tbe  nu- 
merical weight  of  the  decisions  he  dtes  In 


note  S.  We  prefer  to  stand  on  tlie  manifest 
trend  and  welgtat  of  modem  autttorltr.  Bom 
V.  Home  Ins.  Co.,  110  Iowa,  879,  Si  K.  W. 
676^  and  oo  Freeman's  note  to  that  case  In 
80  Am.  St  R^  310,  Elliott  on  Insurance,  | 
aOS,  and  the  aOux  dtatlons  of  the  briefs  for 
appellee.  If  the  Insurance  hod  Iwen  for 
three  years  or  more,  and  the  prelum  i»ald, 
and  the  vacancy  during  tbe  first  or  last 
m<Hith,  and  tlw  fire  afterwards  and  durlns 
occupancy.  It  would  be  very  unfair  to  deprive 
tbe  Insured  protection.  Tbe  common  people 
who  Insure  should  not  be  entrained  by  a 
harsh  constmctlon  of  a  technical  word  The 
Insurance  Is  revived  by  occiu>ancy,  tboogb 
suspended  during  the  vacancy.  • 
Affirmed. 


ALBXANDBR  v.  PORTER  et  al. 
(Sopreme  Court  of  SnMlnippL  Jane  11, 100&) 
AnBAZ.— OBJBonon  Nor  Mads  Below— Yoid 

JUDOlTEnt. 

A  Jadgmait  by  default  rendered  at  the 
return  term  on  conatructive  notice  against  a 
nonreridrat  In  an  action  oommenoed  hj  at- 
tachment being  void  on  ita  face,  will  be  re- 
versed, though  the  Invalidity  of  tbe  Judgment 
Is  urged  fbr  the  first  time  on  appeaL 

Appeal  from  Circuit  Court  Pike  County; 
M.  H.  Wllklneon.  Judge. 

Action  for  debt  by  J.  K.  Porter  and  others 
against  Mrs.  F.  J.  Alexander,  begun  by  at- 
tachment proceedings.  Service  was  had  by 
publication,  and  judgment  by  default  taken 
at  tbe  return  term,  from  which  this  appeal 
is  prosecuted.   Reversed  and  remanded. 

B.  W.  Cutrer,  for  appellant  H.  Y.  Wall, 

for  appellee. 

MAYES,  J.  Tbe  record  in  this  case  shows 
that  the  judgment  entered  by  the  circuit 
court  Is  a  void  judgment  Suit  was  com- 
menced In  July,  1905.  by  an  attachment 
against  Mrs.  Alexander;  she  l>elng  a  nonresi- 
dent at  tbe  time.  Publication  was  duly  made 
requiring  h&  to  appear  at  the  September 
term,  1805,  and  at  tbe  September  term,  1906. 
Jut^ment  by  default  was  rendered  against 
tbe  defendant  on  this  constructive  service. 
On  the  motion  to  set  aside  tbe  Judgment  In 
the  lower  court  the  Invalidity  of  the  Judg>- 
ment  was  not  assigned  as  one  of  the  rea- 
sons why  the  court  should  vacate  the  Judg- 
mvnt,  and  this  point  is  made  tor  the  first 
time  here.  While  it  Is  true  that  Oris  court 
has  decided  that  It  will  not  take  notice  of 
any  objection  which  la  urged  for  tbe  first 
time  In  the  Supreme  Court  yet  It  will  not  af- 
firm a  Judgment  void  on  ita  face,  when  ap- 
pealed to  this  court  even  though  this  ob- 
jecticm  was  not  made  in  the  lower  court 
There  Is  no  Judgment  tor  this  court  to  af- 
firm. The  suit  is  merely  a  pending  suit  In 
tbe  lower  court. 

The  cause  la  reversed  and  remanded. 
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RBNO  ct  al.  r.  STATE. 
-(Supreme  Court  of  Mlaslflsippi.  Jane  11.  1006.) 

^AHiRQ— JoniT  OnrENSB— Btidkncb. 

Bvidoice  that  defendants  played  a  J(^t 
^ame  n  necessary  for  their  connetion  nnder  an 
indictment  charging  them  with  hATlng  played 
a  game  together, 

[Ed.  Note. — For  casee  in  point,  see  vol.  24, 
•Oent  Dig.  Gaming.  H  274^  278.] 

Appeal  from  Circuit  Court,  Lafayette 
Connty;  J.  B.  Boothe,  Judge. 

Will  Beno  and  others  appeal  from  a  coo- 
Tlction.   Rerersed  and  remanded. 

Tlie  four  appellants  were  cmivlcted  Jointly 
of  gaming.  Tbe  Indictment  charged  that 
they  played  at  a  certain  game  tt^ether.  and 
tbe  Instmctioiis  of  tbe  court  charged  tbe 
Jury  tiutt,  unless  th^  believed  ttut  all  four 
of  the  accused  played  in  the  same  game  to- 
gether, they  should  acquit  The  Jury  con- 
victed them  all,  and  they  appeal. 

Falkner  &  Russell,  for  appellants.  R.  T. 
Fletcher,  Atst  Atty.  Oen.,  for  the  State. 

WHITFIELD,  C.  J.  There  Is  not  a  par- 
ticle of  evld^ce  In  the  case  to  show  that  the 
four  parties,  charged  In  the  indictment  spe- 
cifically with  having  played  a  Joint  game, 
e\'er  at  any  time  played  snch  Joint  game. 

Reversed  and  remanded* 


VICB  V.  HOLLET. 
Supreme  Court  of  Hissisaippi.  Jnne  11,  1906.) 
Fauk  iKPBisonifsiiT— Abbest  Without  Wah- 

An  officer  who  arrests  a  person,  having  no 
warrant  for  him,  but  mistaking  him  for  one 
wanted  for  a  criiae,  and  over  bis  protest  puts 
him  in  Jail,  he  making  oo  misstatements  or 
misrspresentatioiiB  leading  to  his  amst.  Is  liable 
therefor. 

Appeal  from  Ctrcuit  Court,  Harrison  Coun- 
ty; W.  H.  Bardy,  Judge. 

'*To  he  offically  reported." 

Action  by  L.  E.  Vice  against  Ed  Holley. 
Judgmmt  for  defendant  Plaintiff  appeals. 
Revmed  and  remanded. 

On  February  9th  the  appellant  was  on  a 
passenger  train  on  bis  way  to  New  Orleuns. 
After  be  had  passed  Pass  CliristiaD,  tbe  ap- 
pellee, who  was  town  marshal  of  Pass  Chris- 
tian, and  who  had  boarded  the  train  at  that 
point,  approached  him  and  asked  If  he  had 
not  bem  in  PtM  Christian  the  week  before,  to 
which  be  answered  In  the  negative.  Appellee 
In  no  other  manner  molested  appellant  but 
after  appelant  bad  disembarked  In  New  Or- 
leans, ai^ellee,  accompanied  ,1^^  a  policeman 
of  tbe  dty  of  New  Orleans,  arrested  the  ap- 
pellant telling  him  that  be  was  wanted  in 
Pass  CSiristtan  on  a  charge  of  grand  larceny. 
Appellant  offered  to  give  names  of  persons 
who  could  Identify  him,  but  tbe  request  was 
denied.  He  was  tak«i  to  tbe  police  station, 
whma  his  description  was  compared  with  the 


description  of  one  Kelly,  who  waa  wanted  In 
Pass  Christian  on  a  duuge  ot  grand  luceny, 
and  he  was  ttiereafter  placed  In  Jail  In  New 
Orleans  and  kept  until  the  next  day,  whra  be 
was  takoi  to  Pass  Christian  and  there  placed 
in  Jail,  thongb  protesting  bis  Innocence  of  a^r 
crime  and  offering  to  secure  witoesses  by  tele* 
phone  who  could  Identify  him.  On  February 
11th  he  was  discharged.  He  brought  this  suit 
for  false  imprisonment  The  court  below 
gave  a  peremptory  instruction  fm  the  defend- 
ant and  this  appeal  is  prosecuted. 

Harper  &  Harper,  for  appellant  Jno.  J. 
Curtis,  for  appellee. 

MAYES,  J.  It  was  error  In  the  drcult  judge 
to  give  a  peremptory  inBtmctton  to  find  for 
defendant  At  the  time  the  arrest  is  said  to 
liave  been  made,  Holley  bad  no  warrant  for 
tbe  arrest  of  Vice,  and  his  Incarceration  was 
in  another  state  from  that  In  which  tbe 
(rflense  was  charged  to  have  beoi  committed. 
Kelly  was  the  man  chained  with  crime  at 
Pass  Christian,  Miss.,  and  not  Vice.  Ylce  was 
locked  up  In  Jail  in  New  Orleans  1  day,  and 
again  In  Pass  Christian  for  about  24  bonrs, 
protesting,  as  he  says,  all  the  while  that  be 
was  not  the  man  wanted,  and  giving  the  offi- 
cer tbe  names  of  various  parties  from  whom 
he  might  ascertain  his  mistake;  hot  no  atten- 
tion seems  to  have  been  paid  to  It  Holl^. 
Any  office,  in  making  an  arrest  acts  at  hto 
own  peril  In  arresting  the  rigbt  person,  and 
If  he  makes  a  mistake,  and  arrests  the  wrong 
person,  however  Innocently  he  may  have  act- 
ed, be  is  liable,  unless  tbe  party  complaining 
has  brought  the  injury  upon  himself  by  ml»- 
statemoits  and  misrepresentations  which  led 
to  tbe  arrest  If  Vice  voluntarily  went  to  the 
police  station  and  submitted  to  have  himself 
locked  up  until  the  next  morning  to  await  the 
return  of  Holley  to  Pass  Christian,  and  then 
voluntarily  went  with  the  officer  to  Pass 
Christian  and  again  submitted  voluntarily  to 
being  locked  up  for  24  hours,  without  any 
compulsion  being  used,  either  actual  or  con- 
structive, knowing  at  the  time  his  right  to  re- 
fuse, then  Hoil^  is  not  liable;  but  it  was  for 
the  Jury  to  pass  on  tbe  facts,  and  to  say 
whether  or  not  this  was  the  case. 

This  Is  not  a  suit  for  malicious  prosecution. 
This  is  a  suit  for  false  arrest  of  a  party  with- 
out warrant  beyond  the  Jurisdiction  of  the 
state,  by  an  officer  of  tbe  state — a  person  not 
charged  with  crime  nor  suspected  of  any  of- 
fense. In  8  suit  for  false  imprisonment,  mis- 
take as  to  tbe  Identity  of  tbe  party  arrested 
may  be  considered  In  mitigation  of  damages 
and  on  tbe  question  of  malice;  but  It  can 
never  defeat  the  action.  Hays  v.  Creary,  60 
T«.  445;  Formwait  v.  Hylton.  66  Tex.  288, 
1  8.  W.  376;  Landrum  v.  Wells  (Tex.  Civ. 
App.)  26  S.  W.  1001;  12  Ency.  of  Law  (2d  Ed.) 
768;  18  Cya  342;  8  Walt's  Action  and  De- 
fenses, 316. 

Reversed  and  remanded. 


Digitized  by 


Google 


8 


41  SOUTHERN  BBFORTEB. 


(HlflB. 


STATE  T.  WALKER. 
SAME  T.  STARLING. 

(Bapreme  Court  of  MisslsBippi.  June  11,  1906.) 

indicnient— joindeb  ot  offenses  in  single 
Count— Rbcbipt  op  Deposit  bt  Insolvent 
Bank. 

Under  Code  1892,  S  1089,  forbidding  an  of- 
ficer of  a  bank  conducting  tbe  businesa  of  re- 
ceiving mone^  on  deposit  from  receiving  any 
deposit,  knowing  or  having  good  reason  to  be- 
lieve the  bank  insoivent,  without  informing  the 
depositor  of  such  condition,  a  count  of  an  in- 
dictment charging  a  violation  of  the  statute 
by  receiving  deposits  from  divers  persons  with- 
out informing  such  persons  and  depositors  of 
the  insolvent  condition  of  the  bank  and  a  count 
charging  that  deposits  were  received  from  sev- 
eral persons  named  were  demnrrable  for  Jcdader 
of  separate  offenses  in  single  coont. 

[Ed.  Note.— For  cases  In  point,  see  volj27. 
Cent.  Dig.  Indictment  and  Informatiflii,  |  898.] 

Appeal  from  Circuit  Court,  Washington 
County ;  A.  McC.  Klmbrough,  Judge. 

"To  be  officially  reported." 

Indictments  agaiqst  J.  S.  Walker,  the  presi- 
dent, and  William  Starling,  tbe  cashier,  of 
the  Merchants*  &  Planters'  Bank,  GreenvUle, 
for  receiving  deposits  in  an  Insolvent  bank. 
From  a  judgment  sustaining  ft  demurrer 
to  the  indictment  Id  each  case,  the  state 
appeals.  Affirmed. 

H.  N.  Miller  and  R.  V.  Fletcher,  Asst.  Atty, 
Gen.,  tor  the  Stat&  J.  H.  Wynn,  Shields 
&  Boddle,  and  Percy  &  Oampbell,  for  ap- 
pellees. 

MATES,  J.  Walker  was  Indicted  under 
section  1069  of  the  Code  of  1892.  which  Is 
as  follows,  viz.:  "If  tbe  president,  manager, 
cashier,  teller,  assistant,  clerk,  or  other  em- 
ployd  or  agent  of  any  bank  or  broker's  office 
or  eBtabllshment,  conducting  the  buBlnees 
of  receiving  on  d^toeit  tbe  money  or  otb^ 
valuable  tblnga  of  other  persons,  sball  re- 
move or  secrete  or  conceal  tbe  assets  or 
effects  of  sQcb  establishment  for  tbe  purpose 
of  defraudiog  any  of  tbe  creditors  of  the 
establisbment,  or  shall  receive  any  deposit 
knowing,  or  having  good  reason  to  believe 
the  establishment  insolvent,  without  inform- 
ing tbe  dq;i08ltor  of  sucb  condition,  on  convic- 
tion, be  shall  be  imprisoned  In  tbe  peniten- 
tiary not  longer  that  five  years."  The  first 
count  of  the  Indictment,  after  setting  out 
the  fact  that  Walker  was  the  president  of 
a  bank,  oigaged  in  tbe  business  of  receiving 
mon^  on  deposit  for  other  persona,  proceeds 
to  charge  that  tbe  bank  was  insolvent,  and 
that  Walker  wdl  knew  It  was  Insolvent,  and 
that  he  "did,  on  dlvera  dates  and  times 
aforesaid,  unlawfully,  wHlfuUy,  and  feloni- 
ously receive  on  deposit  fnnn  divers  persons, 
whose  names  are  to  tbe  grand  Jurors  un- 
known, without  then  and  there  informing 
sucb  persons  and  depositors  of  the  insol- 
Teat  condition  of  the  bank.**  The  second 
count  la  a  duplicate  of  tbe  first,  «cept  that, 
Instead  cS  charging  that  Walker  "well  knew 
that  tbe  bank  waa  Insolvent,"  It  cbargea  "that 


he  bad  good  reason  to  believe^  It  was  In- 
solvrat  The  third  count  Is  Identical  with 
tbe  first  count,  except  that  it  names  five 
persons  from  whom  Walker  received  the 
deposits. 

It  Is  manifest  from  the  statute  that  each 
and  every  time  a  deposit  Is  made,  when  the 
condition  exists  wblcfa  requires  the  president, 
manager,  etc.,  to  notify  the  depositor,  and 
tbe  notice  Is  not  given,  an  offense  Is  com- 
mitted under  tbe  statute,  and  each  offense 
so  committed  Is  a  e^>arate  and  distinct  of- 
fense.  The  crimo  created  by  the  statute  can 
only  be  committed  by  the  "president,  mana- 
ger, etc.,  of  a  bank,-  or  broker's  office,  or 
establishment  conducting  the  business  of  re- 
ceiving on  deposit  the  money  or  other  valu- 
able things  of  other  persons";  but,  when 
It  is  shown  that  the  person  of  the  designated 
class  is  "conducting  the  business,"  eta,  a 
single  act  of  receiving  one  deposit  completes 
tbe  crime,  and  the  crime  is  committed  Just 
as  often  as  the  act  is  Tq>eated.  The  statute 
plainly  says  he  shall  be  guilty  of  the  crime 
while  conducting  the  business  named  by  the 
statute  If  he  receive  "any  deposit"  without 
notifying  "the  depositor";  using  such  lan- 
guage as  clearly  indicates  that  ev^  single 
act  of  receiving  any  deposit  la  a  separate 
and  distinct  offense.  "Conducting  the  busi- 
ness" Is  one  of  the  necessary  links  in  tbe 
chain  of  facts  necessary  to  constitute  tbe 
crime.  A  person  not  "conducting  tbe  busi- 
ness" cannot  commit  the  crim&  Therefore, 
as  a  matter  of  necessary  description,  it 
must  be  alleged  that  the  person  charged 
was  "conducting  tbe  business" ;  but  tbe 
crime  made  by  the  statute  is  the  receiving 
of  "any  deposit'  without  notifying  "the  de- 
positor" by  a  person  so  engaged.  The  one 
single  criminal  act  necessary  to  constitute 
tbe  crime  Is  the  receiving  of  "any  deposit" 
without  notifying  "tbe  depositor."  There  Is 
nothing  criminal  In  "conducting  the  business** 
and  receiving  deposits,  even  wb^  the  bank 
Is  in  an  Insolrait  condition.  It  becomes 
criminal  only  when  tbe  president,  manager, 
etc.,  falls  to  Inform  the  depositor.  Tbe 
first  and  seccmd  counts  In  tbe  Indictment 
are  bad  for  the  reason  that  they  charge 
"divers'*  separate  and  distinct  felonies  In 
the  same  count  Tbe  third  count  of  tbe 
ludictmrat  Is  bad  for  tbe  reason  that  tt 
charges  as  many  separate  and  distinct  felo- 
nies as  there  are  parties  named  In  the  count. 

It  is  argued  by  counsel  for  tbe  state  tbat 
tbe  offaise  created  by  Uie  statute.  la  the 
"conducting  of  the  business  of  receiving  de- 
posits," and  that  tbe  offense  Is  not  commit- 
ted by  tbe  single  act  of  receiving  one  de- 
posit, but  that  it  iB  a  continuing  crime,  com- 
mitted "conducting  the  business  of  receiving- 
deposits,"  and,  no  matt^  how  many  deports 
are  mad^  tiiere  la  but  <me  crlm&  Hie 
statute  does  not  say  tbls.  It  aays,  if  the 
president,  manager,  etc,  of  a  bank,  etc.,  con- 
ducting the  bualnesa  of  recrivlng  on  deposit 
money,  etc.,  shall  receive  "anjr  depoaltf*  wlth- 
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oat  Informing  the  depositor,  on  conviction* 
be  smtll  be  punlsbed,  etc.  While  conidnct- 
log  the  baslness  of  receiving  deposits,  if 
he  shall  receive  any  deposit  without  notify- 
ing the  depositor,  he  has  committed  the  crime 
named  by  the  statute.  We  think  the  action 
of  the  lower  court  was  correct  in  Bustalnlng 
the  demurrer  to  the  Indictment,  and  after  a 
careful  research  of  the  authorities  we  can  find 
uo  authority  that  holds  that  separate  and  dis- 
tinct felonies  may  be  charged  In  the  same 
count.  Since  the  Indictments  are  the  same, 
we  treat  the  two  cases  together.  Sprouse  v. 
(3ouunonwealth,  81  Va.  374;  Fisher  v.  State, 
33  Tex.  792;  Hill  V.  State,  72  Mlae.  527,  17 
South.  375;  Burges  v.  State,  81  Miss.  484,  33 
South.  499;  Teat  v.  State,  53  Miss.  439, 24  Am. 
R^.  708;  Strawhem  v.  State,  87  MIm.  4^ 


SOUTHWESTERN  ALABAMA  RT.  CO.  v. 

W.  a  MADDOX  ft  SON. 
(Supreme  Court  of  Alabama.  April  20,  1906.) 

1.  Cabbikbs  —  Recovebt  or  Oviboiumis— 

ACTlORt  NATDBE  of. 

An  action  against  a  carrier  by  a  consignee 
for  overdiarses  in  freight  which  be  was  required 
to  pay  in  order  to  obtain  the  freight  was  in  the 
nature  of  action  fOr  money  had  aud  received. 

(Fid,  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S  906.] 

2.  AfPBAI.— PBESinCFTIONS— rAOTSNOrSHOWK 
BY  UkCOSD. 

Where  the  qaestions  pat  to  witnesses  do 
not  appear  on  appeal,  it  will  l>e  presumed  that 
the  answers  were  resiWDsive  thereto. 

3.  Trial— EvioENCE—TncE  fob  OBjEcnon. 

An  objection  to  a  responsive  answer  by 
a  witness  ia  too  late,  where  the  question  was 
not  objected  to. 

TEd.  Note. — For  cases  In  point,  see  toL  46, 
CenL  Dig.  Trial,  i  183.] 

4.  CABBIEBS  —  OVEBCHABOE  —  AOTIOH  TO  RK- 
CO  VKB— BV  lOKltCS— ADUISSIBILITT. 

In  an  action  against  a  terminal  carrier 
a  consignee  to  recover  overcharges  on  freight, 
le  bill  of  lading  issaed  by  the  initial  carrier, 
which  -showed  the  proper  freight  rate,  having 
been  introduced  in  evidence,  it  was  proper  to 
permit  the  tressnrer  of  the  uiipper  to  detail  his 
efforts  to  collect  the  overchatges  and  to  admit 
correspoDdence  between  the  witness  and  defend- 
ant's »;gent8  in  regard  to  the  overcharges,  as 
the  defendant  was  the  agent  of  the  carrier 
issuing  the  bill. 

5.  SAHB— BXCBBBIVB  Gbabobs. 

Where  a  carrier  withheld  goods  from  the 
consignee  and  refused  to  deliver  them  without 
the  payment  of  excessive  freight,  the  payment 
ONild  not  be  regarded  as  volontary. 
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Appeal  from  drcnlt  Court;  Ooffee  C!ounty ; 
John  P.  Hubbard,  Judge. 

"To  be  officially  reported." 

Action  by  W.  G.  Haddox  ft  Son  against 
tbe  SoDtliwestem  Alabama  Railway  Com- 
pany. From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

The  witness  Smith,  answering  an  iuterrog- 
atory,  said :  "I  am  the  treasurer  of  tbe 
Continental  Gin  Company,  and  was  such  on 
the  9tb  day  of  September,  1901.  Maddox  & 
Sons  purchased  a  gin  outfit  from  said  gin 
company.  Hj  knowledge  of  tbia  la  derived 


from  the  papers  on  file  in  my  office-  Tbe 
machinery  consisted  of  two  50- saw  Wlnshlp 
gins,  with  feeders,  one  battery  condenser, 
lint  and  dust  flues,  one  single-box  screw 
press,  one  9-inch  elevator,  one  9x16  engine, 
one  47x10  tubular  boiler,  with  shafting,  pul- 
leys, etc.  The  machinery  was  shipped  by 
freight  over  railroad  from  Atlanta,  Ga.,  to 
Maddox  &  Son,  at  Broclcton,  Ala.  It  was 
delivered  to  the  Southern  Railroad  Company, 
who  issued  bill  of  lading  therefor.  The  ma- 
chinery was  not  weighed  before  delivery  to 
the  railroad  company,  but  tbe  gin  company 
estimated  the  weight  from  Its  previous  knowl- 
edge and  experience  in' shipping  and  hand- 
ling the  same  and  this  estimated  weight  was 
Inserted  in  the  bill  of  lading.  Tbe  estimated 
weight  of  tbe  machinery  was  22,452  pounds, 
and  In  my  best  Judgment  that  was  the  ap- 
proximate weight  of  the  machinery.  The 
freight  charges  for  transporting  the  machin- 
ery from  Atlantic  to  Brockton  was  49  cents 
for  each  100  pounds  of  weight,  and  an  ad- 
ditional $3.20  for  advance  charges,  and  this 
rate  of  freight  was  agreed  upon  and  Inserted 
In  the  bill  of  lading.  I  have  not  the  original 
bill  of  lading.  It  having  been  forwarded  to 
the  general  freight  agent  of  the  Plant  System 
of  railway  at  Savannah,  Ga.,  attached  to  a 
claim  against  the  Plant  System  for  an  over- 
charge of  freight;  said  overcharge  amount- 
ing to  $89.12.  The  amount  of  freight  charges, 
based  on  the  rate  and  weight,  and  Including 
the  advance  charges,  makes  a  total  of  $118.21. 
I  represented  plaintiffs  by  flUng  claim  for 
the  plaintiffs  for  the  total  charge  in  freight, 
by  mailing  tbe  claim  with  the  bill  of  lading 
attached  to  the  Plant  System's  general 
freight  agent  at  Savannah,  Ga.,  on  December 
10th.  On  February  25th  I  wrote  Mr.  Men- 
gles,  and  on  March  14th  I  received  a  reply, 
and  on  March  18th  I  replied  to  him,  and  on 
March  22d  I  received  a  reply.  Hearing  no- 
thing further  from  him,  I  wrote  him  again 
on  May  22d,  and  had  a  reply  dated  May  27th. 
On  July  19th  I  wrote  Mr.  Wlnshlp.  On 
September  9th  I  wrote  Mr.  Wolff,  and  on  the 
same  day  wrote  Inspector  Armlstead.  On 
November  18,  1902,  I  again  wrote  Mr.  Men- 
gles.  On  December  12th  I  received  a  reply. 
On  January  14,  1903,  I  wrote  Mr.  Mengles. 
On  February  9th  I  wrote  him  again.  Under 
date  of  Fehmary  12th  he  replied."  None  of 
these  letters,  except  the  one  containing  the 
claim,  the  original  bill  of  lading,  and  the 
expense  bill  are  set  out  in  tbe  record ;  hence 
It  cannot  be  stated  what  their  contents  were. 

Riley  ft  Wllkerson,  A.  A.  Wiley,  and  J. 
M.  Chilton,  for  appellant.  J,  F.  Sanders, 

for  appellee. 

DOWDELL,  J.  The  demurrer  to  the  third 
count  of  the  complaint  proceeds  upon  the 
theory  that  said  count  declares  upon  a  con- 
tract, whereas,  In  fact,  It  does  not.  Said 
count  Is  more  In  tbe  nature  of  an  action  for 
money  bad  and  received.  Tbe  foundation 
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«f  It  Is  a  claim  for  oTercharges  in  frelgbt 
TThicb  the  plaintiff  was  required  to  pay  In 
-order  to  get  his  goodB.  There  was  no  errcAr 
in  OTermllng  the  demurrer  to  this  count 

Many  of  the  exceptlona  reserved  by  the 
defendant  to  the  mllngB  of  the  court  on  the 
introduction  of  evidence  were  based  on  objec- 
tions of  the  defendant  to  answers  of  the  wit- 
ness. No  objections  were  made  to  the  ques- 
tions calling  for  the  answers  that  were  ob- 
jected to.  Indeed,  the  record  does  not  show 
what  the  questions  were,  and  for  aught  that 
appears  the  answers  which  were  objected  to 
were  responsive  to  the  questions,  and,  nothti^ 
appearing  to  the  contrary,  It  will  be  presum- 
-ed  on  appeal  tbat  they  were,  and  In  such 
case,  the  question  not  having  been  objected 
to,  the  objection  to  the  answer  comes  too 
late,  when  such  answer  Is  responsive  to  the 
question. 

The  introduction  of  the  hill  of  lading 
rendered  competent  the  evidence  of  the  wit- 
ness Smith  relative  to  his  connection  with 
the  transaction  In  his  efforts  to  collect  the 
■overcharges  in  freight  which  had  been  paid 
by  the  plaintiffs,  and  also  made  competent 
in  evidence  the  correspondence  between  said 
Smith  and  the  agents  of  the  railroad  com- 
pany In  reference  to  said  overcharges.  The 
•defendant  company,  as  a  connecting  line  at 
the  point  of  destination  and  place  of  the 
•delivery  of  the  goods,  was  the  agent  of  the 
Initial  company  Issuing  the  bill  of  lading. 
The  evidence  without  dispute  showed  that 
tlie  defendant  held  the  plaintiffs*  goods  and 
refused  to  deliver  them  without  the  payment 
of  the  money.  This  being  true,  the  payment 
cannot  be  said  to  have  been  voluntary. 
Am.  &  Eng.  Eucy.  Law  (2d  Ed.)  p.  617. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  appealed  from  will  be 
affirmed. 

Affirmed. 

WEAKLET.  a  J.,  and  HARALSON  and 
DEN80N,  JJ.,  concur. 


Sx  parte  NATIONAL  LUMBER  MFO.  00. 
<Sapreme  Court  of  Alabama.  April  28,  100&) 

1.  Gabnishhent  —  JnnaurNT  Nisi  — VAUn- 

ITT. 

As  a  final  Judgment  In  garDishment  pro- 
•ceedings  Is  a  confirmation  of  the  conditional 
Ju<^ment  nisi,  a  valid  Judnnent  nisi  is  necea- 
aary  to  aupport  a  valid  final  jadgment 

[Ed.  Nota — cases  in  point,  asa  toL  2A, 
<:eut  Dig.  OamlshmeDt,  |  836.] 

2.  CoBPOBATiONS  —  AonoHs  —  Pboctss— Sm- 

VIC«. 

To  authorize  a  judgment  by  default  against 
-a  corporation,  the  record  must  show  that  proof 
was  made  tbat  tbe  person  on  whom  process  was 
served  was  such  an  officer  as  by  law  was  au- 
thorized to  receive  service  on  behalf  of  the 
corporation. 

3.  GEaTiOBARi— Review  or  Final  Judoment 

in  QABNISHMSnT  PBOCBEDIHaS. 

Certiorari  is  the  proper  remedy  to  review 
a  final  judgment  against  a  garnishee  confirm- 
ing a  void  Judgment  nSaL 


**To  be  officially  reported.** 

Gerttorarl  by  the  National  Lumber  Manii- 
tectoilng  Company  to  ivrlew  a  Jodginait 
against  it  as  garnishee  in  a  cause  wtiereln 
tbe  Dixie  Orain  Company  was  plaintiff  and 
tbe  Powe  Logging  Company  defendant  Mo- 
tion to  qnash  the  writ  overmled,  and  Jndg^ 
ment  rendered. 

It  was  shown  tbat  Judgment  nisi  was  ren- 
dered against  the  movant  as  garnishee,  and 
it  nowhere  appears  that  proof  was  made 
that  proper  service  had  been  bad  on  one  of 
tbe  officers  of  this  corporation  opon  whom 
service  could  be  legally  made,  and  it  Is  with- 
out such  proof  at  a  subsequent  term  of  the 
court  the  Judgment  nisi  was  made  final 
against  this  movant  There  was  motion 
made  by  the-  Dixie  Grain  Company,  which 
was  made  party  defendant  to  this  motion 
for  certiorari,  to  dlsmis's,  quash,  or  super- 
sede the  writ  of  certiorari  Issued  out  of  the 
Supreme  Court  at  the  instance  of  the  Na- 
tional Lumber  Manufacturing  Company. 
The  cause  was  submitted  on  the  motion  for 
certiorari  and  on  the  motion  to  quaah  and 
dismiss  tbe  motion  for  certiorari.  It  was 
shown  by  the  records  and  proceedings  of  tbe 
circuit  court  that  a  Judgment  nlal  or  by  de- 
fault was  entered  against  thl^  petition,  and 
the  record  falls  to  show  that  proof  was 
made  that  the  person  upon  whom  process 
was  served  was,  at  the  time  of  the  service, 
such  an  agent  or  office  as  was  by  law  au- 
thorlaed  to  receive  service  for  and  on  behalf 
of  the  corporation. 

Stevens  &  Lyons,  for  movant  W.  O. 
Pitts,  Mclntosb  &  Rich,  contra. 

DOWDBLL,  J.  A  final  Judgment  in  gar- 
nishment proceedings  Is  merely  a  confirma- 
tion of  tbe  Judguient  nisi,  which  Is  a  con- 
ditional Judgment.  A  valid  Judgment  nisi 
is  therefore  necessary  to  snppoit  a  valid  final 
Judgment.  If  the  Judgment  nisi  Is  for  any 
reason  void,  there  can  be  no  confirmation  of 
tt  and  hence  no  valid  final  Judgment  can  be 
predicated  on  it   Goode  v.  Holcombe,  S7  Ala. 

Drane  v.  King,  21  Ala.  658;  Spence  t. 
Simmons,  16  Ala.  828;  Lowry  v.  Clements,  9 
Ala.  422;  Dickerson  v.  Walker,  1  Ala.  48. 

To  authorize  a  Judgment  by  default  against 
a  corporation,  the  record  must  show  that 
proof  was  made  that  tbe  person  opon  wbom 
process  was  served  was,  at  the  time  of  tbe 
service,  such  an  agent  or  officer  as  by  law 
was  anthorlzed  to  receive  service  for  and  on 
behalf  of  the  corporation.  This  has  been 
the  rule  of  practice  in  this  state  since  tbe 
case  of  Huntsvllle  v.  Walker,  Minor,  391. 
This  rule  had  been  followed  In  nnmerous 
cases  decided  by  this  court  and  has  become 
too  firmly  established  to  be  now  overturned. 
St  John  V.  Tombeclibee  Bank,  3  Stew.  146; 
Wetumpka  &  Coosa  R.  R.  Co.  v.  Cole,  6  Ala. 
66C;  Oxford  Iron  Co.  v.  Spradley,  42  Ala.  24; 
Southern  Express  Co.  v.  Carroll,  42  Ala.  487; 
M.  &  E.  B.  a  Co.  T.  Hartwell,  48  Ala.  BOB; 
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liidei>endeiit  Pub.  Co.  t.  Amer.  PresB  Aatocla- 

<Uoii.  102  Ala.  475,  IS  South.  947;  Hoffman 
T.  Ala.  Distillery  &  Feeding  Co.,  124  Ala. 
542.  27  South.  485. 
Tbe  record  foils  to  show  that  at  tbe  tlmv 

■of  the  rendition  of  the  Judgment  ulsl  that 
tbe  necessary  proof  of  senrlce  on  the  defend* 
ant  In  order  to  support  such  Judgment  was 
madfc  Tbe  Judgment  nisi,  therefore,  was  a 
Tiollity,  and  tbe  final  Judgment  based  on  It 
was  likewise  void.  That  tbe  common-law 
writ  of  certiorari  in  such  a  case  is  the  prop- 
er rranedy,  see  Bench  t.  Lavender  Bros.,  188 
Ala.  406.  3S  South.  352.  and  other  authori- 
tfe«  dted  above. 
Tbe  motion  to  quash  the  writ  must  be 

•overruled,  and  a  Judgment  will  be  here  ren- 
dered, quashing  the  Judgment  In  tbe  lower 
court  brought  mider  review  hj  tbe  writ. 

WBAKLIET,  a  X.  and  GULttALSON  and 


8GHL0BS  ft  KAHN  v.  McINTYBB  et  al. 
<Svpreme  Court  of  Alabama.  May  8;  U06.) 

OmcEBS— CoNTucra— PBBSonAi.  Liabilitt. 

Conuniasionen  acting  under  color  of  Acts 
1900-01.  p.  800,  establishing  a  liquor  dispen- 
mrj,  bought  liquors  for  the  dispensary.  Snb- 
seqoently  the  act  was  declared  unconstitutional. 
Tbe  commissioners  made  no  promise  to  pay  for 
tbe  llqoots.  nor  did  they  derive  any  personal 
brneftt,  nor  make  any  representations  to  the 
seller,  who  bad  all  tbe  opportunity  to  know  the 
iBTsUdUv  of  the  act  which  the  c<HDmlB8ionen 
poasnBed.  Held,  that  the  commlssiooers  were 
not  personally  liable. 

[Ed.  Note — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Officen,  |  101.] 

Appeal  ftom  Cbrcnlt  Court,  Houston  Conn- 
tj;  B.  A,  Pearce,  Judge. 

**To  be  officially  T<^rted.** 

AeUim  by  Sehloas  ft  Kahn  against  J.  W. 
Uclnljrre  and  others.  From  a  Judgment  biu- 
talnlnff  a  demurrer  to  a  count  of  tbe  c<»n- 
plaint,  plaintiff  appeals.  Affirmed. 

This  was  an  actifm  to  fasten  an  individual 
liability  upon  the  commissioners  of  the  Ash- 
ford  dispensary  for  liquors  and  other  things 
purchased  for  use  and  sale  In  tbe  dispensary. 
The  fourth  count  Is  in  the  following  words: 
"Plaintiffs  claim  of  the  defendants  the  sum 
for  $314.06  for  goods  sold  by  plaintiffs  to 
tiiem  on  or  about  the  Ist  of  November,  1904. 
under  tbe  following  circumstances:  The  de- 
fendants were  acting  as  a  board  of  dispen- 
sary commissioners  of  Ashford,  Ala.,  under 
and  by  virtue  of  tbe  power  and  authority 
supposed  to  be  conferred  by  an  act  of  the 
Oeneral  Assembly  of  Alabama  approved 
February  6. 1901,  and  as  such  board  of  coni- 
mlssiODers  tbe  defendants  were  operating  and 
conducting  a  dlspensaty  at  Ashford.  Ala., 
and  Id  order  to  do  so  it  was  necessary  to 
buy  whisky  and  other  malt  liquors,  and  as 
nacb  board  of  commissioners  defendants 
AoDglit  from  plaintiffs  said  goods  on  and 
JtHNit  ff  m  date,  ami  aald  goods  were  receiv- 


ed by  the  manager  of  ttw  said  Ashford  dispen- 
sary, who  was  elected  and  conducting  said 
dispensary  by  the  directions  and  orders  of 
the  defendants;  that  said  act  was  in  f^ct 
null  and  void,  and  conferred  no  authority  on 
tbe  defendants  to  establish  or  run  said  dis- 
pensary; and  that  the  defendants  are  liable 
personally  for  said  goods  so  sold."  There 
were  demurrers  to  this  count:  (1).  The  fail- 
ure to  allege  that  the  defendants  have  been 
guilty  of  a  WHHig  or  omission  of  duty,  de- 
priving plaintiffs  of  the  benefit  of  the  liabil- 
ity of  defendants*  principal,  the  Ashford  dis- 
pensary; (2)  the  count  alleges  no  fact  show- 
ing that  defendnnts  exceeded  the  authority 
conferred  by  the  act  of  the  Legislature,  and 
in  such  a  manner  or  to  the  extent  that  a 
wrong  or  Injury  was  done  to  the  plaintiffs,  or 
that  defendants*  conduct  in  and  about  the 
buying  of  said  goods  amounted  to  an  omis- 
sion of  duty;  (3)  that  the  count  shows  that 
the  plaintiffs  contracted  with  and  sold  the 
goods  to  the  Ashford  dispensary  with  the 
knowledge  that  the  act  of  the  Legislature 
was  void  and  conferred  no  authority  upon 
the  defendants;  and  other  demurrers  rais* 
Ing  practically  tbe  same  question.  On  a 
trial  of  the  case  counts  1,  2,  and  8  were 
stricken  from  the  complaint  on  motion  of  the 
plaintiffs,  and  the  court  sustained  a  demur- 
rer to  tbe  fourth  count  of  tbe  complaint, 
whereupon  the  plaintiffs  took  an  appeal  to 
test  the  rulings  on  demurrer. 

Bapy  ft  Farmer,  for  appellants.  Reld  ft 
Hill,  for  appellees. 

WBAKLEY,  a  J.  The  contention  of  ap- 
pellants Is  that,  inasmuch  as  the  act  of  1901 
purporting  to  wtabllsh  a  dispensary  at  Ash- 
ford (Acts  1900-01,  p.  800)  Is,  npcm  principles 
settled  In  Mltehell  v.  State  ex  rel.  Florence 
Dispensaiy,  184  Ala.  394,  32  South.  687,  and 
subsequent  cases,  nnconstltatlonal,  the  de- 
fendanta,  who  acted  as  commissioners  under 
color  of  said  act,  and  who  as  commissioners 
purchased  liquors  for  tbe  dispensary  from 
appellants,  are  personally  liable  to  them  fw 
the  price.  The  only  authority  cited  In  support 
of  the  action  Is  Codding  Mnnson  (Neb.) 
72  N.  W.  BUd,  68  Am.  St  Bep.  624,  which 
states  the  general  rule  relied  on  to  the  effect 
"that  one  who  assumes  to  act  as  sgent  for  a 
prlnc^nl  who  has  no  legal  status  or  exist- 
ence renders  himself  individually  liable  on 
contracts  so  made."  Tbe  opinion  In  that 
ease,  however,  proceeds  to  say:  "This  doc- 
trine receives  Its  most  frequent  application 
in  cases  like  tbe  present,  where  a  person  or 
committee  Incurs  obligations  as  the  result  of 
instructions  given  by  a  body  gathered  together 
informally  for  a  special  purpose,  and  possess- 
ing no  definite  membership  or  continued  pow- 
er of  existence.  The  rule  Is  founded  upon  a 
presumption  of  fact,  and  Is  not  tbe  expres- 
sion of  any  i>ositlve  or  rigid  legal  principle. 
The  presumption  referred  to  Is  that  tbe  par- 
ties to  a  contract  contemplate  the  creation 
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ot  a  legal  obligation  capable  ot  enforcement, 
and  that  lliarefore  It  la  nnderatood  tbat  tiie 
obligation  Bball  rest  on  tbe  IndlTlduals  who 
actlTply  participate  In  the  making  ot  the  con- 
tract beeanse  ot  the  dlfflcnlty  in  all  casea, 
the  Impossibility  in  many,  of  fixing  It  upon 
the  persons  taking  part  In  or  submitting  to 
the  acUon  of  the  evanescent  assonblage.  If, 
however,  the  person  with  whom  tbe  contract 
la  made  expready  agrees  to  look  to  anoUieor 
source  few  the  performance  of  ita  obli^tion, 
or  If  the  dronmstances  be  snch  aa  to  disclose 
an  intention  not  to  charge  tiie  agent  as 
where  the  ottier  agrees  to  accept  the  pro* 
ceeda  of  a  partlcnlar  fund,  tiiere  Is  no  longer 
reason  to  indnlge  the  preanmpUon,  and  it 
may  be  rebutted  by  proof  of  snch  facts."  It 
was  titere  held  that,  under  ttie  facta  of  the 
case,  it  should  have  been  submitted  to  the 
jury  to  determine  whether  the  plaintiff  did 
not  look  to  defendant  personally,  but  was  to 
receive  merely  the  subscription  notes,  or 
their  proceeds,  donated  by  those  attraidlDg 
Ihe  pnl>lic  meetli^.  The  case  Is  not  similar 
to  this,  and  does  not  support  Ibis  actitn.  Aa- 
•nming  for  the  sake  of  flie  argument  that  an 
acti<m  in  a  proper  case  would  lie  against  the 
defendanta  on  the  contract,  althou^  lli^ 
made  the  purchasea  only  In  their  official 
character,  yet  we  are  of  the  opinion  that 
they  are  not  individually  liable  fttr  the  pur> 
chaaes  of  liquor  for  the  dlspmsary. 

In  Bmout  v.  Ilbery,  10  M.  ft  W.  1,  Mr.  Baron 
Alderson,  after  an  examination  of  the  au- 
thorities, said  that  In  all  ttw  casea  in  which 
an  agent  has  been  held  personally  responsi- 
ble "it  will  be  found  that  he  has  either  been 
gull^  of  some  fraud,  has  made  smne  stete- 
ment  which  be  knew  to  be  false,  or  has 
stated  as  true  what  he  did  not  know  to  be 
true,  omittliig  at  the  same  time  to  give  such 
Informatlra  to  the  other  contracting  party  as 
would  enable  him,  equally  with  himself,  to 
jndge  as  to  the  authority  undor  which  he 
proposed  to  act"  In  Ware  v.  Uorgan,  67 
Ahi.  461,  408,  It  was  said  by  Brtckell,  C.  J., 
upon  the  aathority  of  the  leading  English 
case  above  cited,  that  the  liability  of  the 
agent  rests  upon  tlie  fact  "that  he  has  been 
guilty  of  a  wrong  or  omission,  depriving  the 
party  dealing  with  him  of  the  benefit  of  the  li- 
ability of  the  principal  for  which  lie  con- 
tracts." "When  he  is  guilty  of  no  wrong  or 
omission,  when  thwe  Is  a  fall  and  honest  dis- 
closure of  the  nature  and  extent  of  tala  author- 
ity, when  the  party  dealing  with  him  has  all 
theknowiedgeandlnformatlonwhlch  the  agent 
possesses,  there  la  no  liability  resting  on  him, 
thoni^  bis  act  or  contract  proves  to  be  ul- 
tra vires."  Furthermore,  "where  all  the 
facte  are  known  to  both  parties,  and  tbe  mis- 
take Is  one  of  law  as  to  the  liablUly  of  the 
principal,  the  fact  that  the  principal  cannot 
be  honnd  la  no  ground  for  chaining  the 
agent"  1  Am.  &  Eng.  Bncy.  Law  (2d  Ed.) 
p.  1127;  Hnmphrey  v.  Jones,  71  Ma  02; 
Michael  v.  Jones,  84  Ma  B7&  "It  Is  held 
tbat  where  the  ofilcerB  of  a  public  or  munic- 


ipal corporation  acted  <^clany  and  under  an 
Innocent  mistake  the  law.  In  which  the 
other  contracting  par^  eqnally  participated, 
with  equal  opportunities  for  knowledge,  nel- 
Uker  party  at  the  time  looking  to  personal 
liability,  the  crfHcers  are  not  In  anch  case, 
personally  liable^  nor  Is  the  corporation  U< 
able."  1  DIUon  on  HunL  Oor.  (4th  Bd.) 
i  237,  note  p.  328.  In  Humphry  v.  Jonea, 
suEwa,  the  Supreme  Court  of  Missouri  ap- 
plied the  foregoing  principles  to  defeat  a. 
suit  upon  a  note  executed  by  the  defendant 
as  director  of  a  school  district  actlng^  official- 
ly under  the  supposed  authority  of  a  adiool 
law,  althoui^  in  reality  undw  that  law  no 
such  corporation  as  that  niaitl(wed  In  tbe 
note  actually  existed. 

In  this  case,  both  parties  vrere  mlstakoi  In 
supposing  that  the  dispoisaTy  had  a  legal 
existence.  It  had  been  established  under 
Mrior  of  a  statute  duly  enacted  acewdlng  to 
constitutional  forms,  althouf^  Invalid  bo- 
cause  of  the  nature  of  some  of  ito  proi^- 
-(lons,  and  the  plaintiffs  had  all  the  opportu- 
nity to  know  this  Infirmity  which  tbe  de- 
fendants possessed.  Tlie  defendanto  made 
no  promise  to  pay  for  the  liquors.  It  la  not 
averred  that  from  them  they  derived  any 
personal  benefit  and  th^  nelthw  made  mls- 
representetlons  to  the  plalntUte  nor  perpe- 
trated any  fraud  upon  them.  The  demurrer 
was  properly  sustelned. 

Affirmed. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ^ 
concur. 


PBLHAM  T.  CHATTAHOOCHEB  OBO- 

CERT  CO. 

(Supreme  Court  of  Alabama.  May  9,  190Q.> 

1.  Sales— Reukdies  or  Sblub— Rbscissioh— 
Recovrst  of  Goods. 

To  authorize  a  rescission  of  a  sale  and  a. 
recOTery  of  the  goods  on  the  grotiDd  of  fraud 
on  the  part  of  the  buyer,  the  seller  most  prove 
that  the  buyer  at  the  time  of  the  pnrchase  was 
insoWent  that  he  either  had  a  oerign  not  to 
pay  for  the  goods  or  no  reasMiable  expectatltm 
of  Delng  able  to  do  so,  that  he  intentiooally  con- 
cealed such  facts  or  made  a  fraudulent  repre- 
sentation in  regard  to  them,  and  that  the  sale 
was  induced  by  the  froudalent  icprcsentatlona 
or  concealment 

[Ed.  Note.— For  coses  In  point  Me  voL  48,. 
Cent.  Dig.  Sales,  U  03,  94,  2^] 

2.  Save— Bdbden  or  Pboof. 

A  seller,  seelcing  to  rescind  a  sale  and  to  re- 
cover the  goods  on  the  ground  of  fraud,  has  the 
burden  of  proving  that  the  buyer  at  the  tiine  of 
tbe  transaction  was  Insolvent  that  bs  either  had 
a  preconceived  design  not  to  pay  for  the  goods 
or  no  reasonable  expectation  of  being  able  to- 
do  so,  that  he  intentionally  concealed  the  facta 
or  made  a  frandnlent  representation,  and  that 
the  sale  was  Indaced  by  the  firaodnlent  repre- 
sentation or  concealmenL 

[Ed.  Note. — For  cases  In  point,  see  V(ri.  48;. 
Cent  Dig.  Sales,  S9  281,  005.f 

3.  Same— PtTBcnASERS  vbom  Bpteb. 

One  claiming  under  a  buyer  guilty  of  con- 
duct justifying  tbe  sellw  in  rescinding  the  sale* 
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and  fCcomrinc  the  goodi  moBt  show  that  he 
is  a  pnrchaser  from  the  bnyer  and  that  he 
paid  value  for  the  goodg  or  took  them  in  pay- 
ment of  a  debC 

[Ed.  Note.— For  cases  in  point,  aee  voL  4S, 
Cent.  Dig.  Salea,  |  674.] 

4.  Bamk. 

Where  one  claiming  under  a  buyer  guilt? 
of  conduct  justifying  Oie  seller  in  rescinding 
the  nle  and  recovering  the  Koods  held  the  goods 
under  a  secret  trust  for  the  buyer,  the  seller 
was  entitled  to  recover  against  lum  on  proving 
facts  necessary  to  oiable  nim  to  recover  against 
the  boyer. 

[Eid.  Not&— For  cases  in  point,  see  voL  48, 
Cent  Dig.  Sales.  H  007.  OOS.] 

0.  Sau— Good  Faith  of  PaBOHAsiB— Bub- 

DSN  or  PBoor. 

Where  one  claiming  under  a  buyer  guilty 
of  fionduct  justifying  tae  seller  in  rescinding 
the  sale  um  recovering  the  goods  shows  that 
he  paid  value  for  the  goods,  the  seller  has  the 
burden  of  proving  that  he  had  notice  of  the 
fraud  of  the  buyer  at  the  time  he  purchased 
the  goods  or  before  he  paid  the  purduuM  price. 

[Ed.  Not&— For  eases  In  point,  see  lol.  48, 
Cent.  Dig.  Sales,  |  701.] 

it.  BaICB— GOHBIDBBATIOn. 

Where  one  bought  goods  for  valae  without 
notice  of  the  fraudulent  conduct  of  his  seller 
in  buying  the  goods  from  a  third  person,  it  is 
Immaterial  that  the  consideration  was  cash,  or 
that  the  price  paid  was  less  thui  the  value  of  the 
goods,  provided  the  consideration  was  a  valu- 
able one. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Sales.  |  687.] 

7.  Save. 

Where  a  buyer  committed  no  fraud  In  his 
piiTclias&  the  &ct  that  a  purchase  by  a  third 
perscm  from  him  was  made  with  intent  to 
defraud  the  creditors  of  the  buyer  did  not  au- 
thorize the  seller  to  nscind  the  sale  and  recover 
the  goods. 

&  SAUB— SAX.B8    AT   YABIOUg  TlUBfr— FBAUD 

— GrpKcr. 

Where  a  seller  sold  goods  at  various  times, 
a  fraud  Justifying  a  rescission  of  the  sale  of 
goods  bought  at  one  time  was  not  sufficient 
to  authorize  a  recovery  of  goods  bought  at  an- 
-other  time,  free  from  fraudulent  concealment 
or  representation. 

9.  Sajo— iNBrKUOTiom. 

In  an  action  by  a  seller  to  rescind  the  con- 
tract and  recover  the  ^oods  because  of  the  buy- 
er's fraud,  an  instruction  authorizing  a  recovery 
witlMmt  reference  to  the  solvency  or  Insolvoicy 
^  tlM  hajtr  at  the  time  of  the  transaction  was 
OToneous,  for  one  of  the  essentials  of  a  right 
to  rescind  a  sale  is  that  the  buyer  was  insolvent. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Oent.  Dig.  Sales,  H  282,  SO&T] 

10.  Same. 

Instruction,  given  for  the  plaintiff,  preter- 
mitting ingniiy  into  whether  the  allied  fraud 
of  the  bnyw  Induced  the  seller  to  sell,  keU  im- 
proper and  erroneous. 
U.  Sauk. 

An  instruction.  In  an  action  to  rescind 
m,  sale  and  to  recover  the  goods,  that  on  finding 
that  the  purchase  hr  the  nnyer  was  fraudulent 
the  harden  was  on  tlie  third  person  claiming  the 
i^oods  to  reasonably  saUs^  the  jury  that  he  paid 
A-alne  for  them  was  proper,  though  it  failed  to 
defim  the  elements  constituting  a  fraudulent 
sale,  abue  such  defect  might  have  been  obviat- 
ed by  a  requested  explanatory  charge. 

12.  SaKK— ESTOPPKL, 

A  seller,  requesting  a  payment  from  the 
bnyer,  does  not  thereby  waive  his  right  to 
ccadiid  the  sale  and  xecovar  the  goods  in  the 


Iiands  of  a  third  person  on  tiie  ground  of  tlie 

fraud  of  the  buyer. 

[Ed.  Note. — For  onses  In  point,  see  vol.  48, 
Cent.  Dig.  Sales,  I  897.] 

Appeal  from  Circuit  Ootirt,  Geneva  Coonty; 
John  P.  Hubbard.  Jnd^e. 

"To  be  offlclally  reported." 

Action  by  the  Chattahoochee  Grocery 
Company  against  A.  Pelbam.  From  a  jndg^ 
ment  tor  plaintiff,  defendant  appeals.  B«- 
versed  and  remanded. 

The  facts  necessary  to  an  underatandlng 
of  the  case  are  Bufflcientiy  stated  In  the  opin- 
ion. In  hlB  oral  charge  to  the  jnry  ttie 
court  said:  '*If  yon  are  reasonably  sattsfled 
from  the  evidence  that  at  the  time  Beeves 
pmrchased  the  goods  in  qnestlon  he  had  no 
reasonahle  ezpectatlan  of  \t^ng  able  to  pay 
tor  them,  and  did  not  Intend  to,  then  this 
would  be  a  fraud  upon  the  plaintiff,  entitling 
It  to  rescind  the  sale  and  reclaim  the  goods, 
without  reference  to  the  question  of  the 
solvency  or  insolvency  of  Reeves."  The 
plaintifr  requested  the  court  to  give  the 
following  charges  in  writing:  "(1)  The  court 
charges  the  Jury  that,  If  they  believe  from 
the  evidence  that  at  the  time  of  the  purchase 
from  the  plaintiff  O.  W.  Reeves  was  Insol- 
vent, or  in  failing  circumstances,  and  If  yon 
further  find  that  said  Reeves  knew  at  the 
time  he  was  Insolvent  and'  could  not  as  a 
reasonable  man  expect  to  pay,  or  that  he 
was  Insolvent  and  Intended  not  to  pay,  and 
did  not  disclose  these  facts,  then  the  plain- 
tiff Is  entitled  to  recover,  unless  the  evidence 
reasonably  satlsfles  your  mind  that  Pelbam 
was  a  bona  Ode  purchaser  without  notice. 
•  •  •  (3)  The  court  charges  the  Jury  that 
an  Intentional  concealment  on  the  part  of 
Reevraa  of  bis  Insolvency  or  financial  condi- 
tion Is  per  se  fraudulent,  and  that  If  they 
are  reasonably  satisfied  from  sll  the  evi- 
dence that  Beeves  Intentionally  concealed 
his  financial  condition  at  the  time  of  his 
purchase  of  tbs  goods  from  plaintiff,  and 
was  In  falling  circumstances,  and  had  no 
Just  expectation  of  paying  tor  the  goods, 
then  yon  most  find  for  the  plaintiff,  unless 
you  are  reasonably  satisfied  from  the  evi- 
dence that  Pelbam  was  a  bona  fide  pm> 
chaser  and  without  notice  of  such  Insol- 
vency or  of  plaintiff's  claim.  (4)  The  court 
charges  the  Jury  that  the  Intent  to  pay,  In 
the  absence  of  a  reasonable  expectation  so 
to  do,  win  .not  prevent  resdsslm.  If  Beeves 
was  Insolvent  or  In  falUng  circumstances  at 
the  time  of  the  purchase  and  If  Felham  was 
not  a  purchaser  for  value  of  the  goods  In 
controversy,  •  •  •  <i(^  The  court  charges 
the  Jury  that.  If  from  the  evldrace  they  find 
that  the  purchase  by  Beeves  was  fraudulent, 
then  the  burden  Is  upon  Pelbam  to  reason- 
ably satisfy  you  that  he  paid  ralue  for  the 
goods.** 

W.  O.  Mulkey,  for  appellant  W.  h.  Lee 
and  0>  D.  Carmlcha^  for  appellee. 
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WBAKLET,  0.  7.  Tbe  actl(m  Is  detlnae, 
to  recoTer  dlven  articles  of  mttrcbandise 
such  as  may  nsnally  be  found  for  sale  In  a 
grocery  itore.  The  plaintiff  prevailed  in 
tbo  oomt  b^ow  as  to  all  tbe  goods  sned  f  w, 
and  the  defendant  appeals.  The  claim  of 
the  plaintiff  was  rested  on  tbe  contention 
tbat  such  fraud  was  committed  by  one  Beeves» 
the  wlglnat  rendee,  In  the  pnrcbase  of  flie 
goodai  that  as  rendor  It  had  tbe  right  to 
rescind  the  sale  and  redalm  the  goods,  nie 
defendant  resisted  a  recoTcry  apon  the  claim 
that  the  proof  did  not  satisfactorily  estab- 
lish fraud  In  the  purchase  If  It  did,  that 
he  was  a  purchaser  for  Talne  and  without 
notice  either  of  the  fraud  or  of  facts  suffl- 
dent  to  put  him  on  Inquiry  which.  If  prose- 
cuted, would  have  given  him  such  notice; 
The  rules  of  law  which  apply  In  a  case  of 
this  kind — a  controvosy  between  a  ven- 
dor seeking  to  redalm  goods  and  an  alleged 
sabvendee,  claiming  to  be  an  Innocent  pur- 
chaser for  value  without  notice — have  been 
announced  by  this  court  In  a  s^es  of  cases 
which  seem  to  plainly  settle  the  law  on  the 
subject  and  to  Indicate  tbe  scope  and  nature 
of  the  Inquiry.  Those  cases  also  furnish  a 
sufficient  guide  as  to  the  burden  of  proof, 
and  Ito  shifting  from  one  tide  to  tbe  other, 
as  tbe  Jury,  in  the  ouBideration  of  evidence 
tending  to  support  the  one  party  or  the 
other,  passes  from  Issue  to  Issue  In  reaching 
a  conclusion  upon  the  facts,  'As  the  prin- 
ciples settied  by  our  previous  d^dstons  were 
not  observed  upon  the  trial,  we  will  an- 
nounce tbe  rules  which,  under  the  tendencies 
of  tbe  evidence  In  this  case,  should  be  held 
steadily  In  mlud  by  the  court  when  admit- 
ting evidence  or  delivering  instructions  to 
tbe  Jury: 

To  authorise  tiie  reKlsslon  of  a  sale  of 
chattds  on  tbe  ground  of  fraud  on  the  part 
of  the  vendee,  so  tbat  a  recovery  may  be 
had  In  detinue  or  trover  against  the  first 
purchasCT  or  a  subpurchaser,  these  condlttons 
or  facts  must  be  combined:  (1)  Tbe  pur^ 
chaser  must  at  the  time  of  the  transaction 
have  been  Insolvent  or  In  Calling  circum- 
stances. (2)  Tbe  first  purchaser  must  have 
bad  either  a  preconcdved  design  not  to  pay 
for  the  goods  or  no  reasonable  expectation 
of  being  able  to  pay  for  them.  (8)  The  pui^ 
chaser  must  have  Intentionally  concealed 
these  facta  or  made  a  fraudulent  representa- 
tion In  regard  to  them.  (4)  The  sale  must 
have  been  Induced  by  the  faudulent  repre- 
Bcutation  or  concealment.  And  the  burden 
of  proof.  Id  the  first  Instance,  rests  upon  the 
plaintiff  to  reasonably  satisfy  tbe  Jury  of 
the  distance  of  each  of  the  foregoing''  re- 
quirements. If  a  plaintiff  falls  to  carry  this 
burden  In  any  of  the  four  particulars,  a  re- 
covery cannot  be  had,  either  against  the 
original  vendee  or  another  claiming  under 
him.  whether  a  bona  fide  or  a  mala  fide  par- 
chaser,  or  even  a  stranger.  If  tlie  evidence 
reasonably  satlQes  the  Jury  of  the  existence 
ft  each  of  tbe  essoitlals  abovs  stoted,  It  Is 


Ineumboit  upon  one  dalmlng  to  b»  a  nl^ 
Toidee  to  show  that  be  Is  in  foct  a  purchaser' 
from  the  original  vendee  and  that  he  paid' 
value  for  the  goods;  and  whether  he  palA 
cash.  In  whole  or  In  part,  tor  tbe  chattels* 
or  took  them  In  payment  of  a  debt  due  to- 
him  from  his  debttw*  he  wmld  be  a  pur- 
chaser tor  value  within  the  meaning  of  this 
rule.  If  tbe  Jury  should  believe  flora  the 
evidence,  Indndlng  all  tbe  facts  and  drcnm- 
stances,  that  what  appeared  In  form  to  be 
a  sale  and  conveyance  to  the  defendant  was 
In  secret  trust  fw  the  original  purdiaser. 
then  the  same  principles,  and  those  only, 
would  apply  that  arise  In  this  class  of  cases 
a^Jnst  such  original  purchaser,  dnoe  oav 
hdding  goods  under  a  pretended  sale  in 
secret  trust  for  the  original  purchaser  must 
stand  In  the  tOioes  of  such  purchase.  If  the 
defendant  successfully  carries  the  burden  ae 
above  indicated,  then  the  onus  is  shifted  to- 
the  plaintiff  to  prove  to  the  reasonable  sat- 
isfaction of  the  Jury  that  the  defendant;  a 
subpurcha8»,  bad  notice  of  the  fraud  when 
he  purchased,  or  before  he  paid  the  purchase 
money  or  parted  vrith  the  contideration,  or 
bad  knowledge  of  facta  putting  him  on  in- 
quiry wldch,  if  diligently  prosecuted,  would 
have  brought  him  to  a  knowledge  of  the 
plaintiff's  claim. 

me  prindples  of  law  which  obtain  in  e 
contest  between  a  creditor,  on  the  one  band, 
and  a  purchaser  from  his  falling  debtor,  oni 
the  othor,  are  not  applicable  ta  this  case  and ' 
simllsr  cases.  The  motives  of  the  parties 
are  not  material.  If  the  defendant  be  a  pur- 
chaser for  value  without  notice  or  knowledge 
of  facts  that  would  lead  to  notice,  it  Is  not 
important  that  the  consideration  was  In  part 
cash,  or  even  that  the  price  paid  was  great- 
ly less  than  the  value  of  tbe  property,  provid- 
ed be  parted  with  a  consideration  of  some- 
value  as  distinguished  from  a  merely  good 
consideration.  There  might  bb  an  absence- 
of  good  folth.  In  that  the  purchase  by  the 
defendant  was  made  to  defraud  the  creditors 
of  the  wlglnal  vendee;  yet,  if  the  latter  com- 
mitted no  fraud  In  the  first  purchase,  or  if 
the  defendant  was  a  purchaser  for  value 
without  notice,  as  above  defined,  the  plaintiff 
could  not  recover.  These  rules  are  tbe  re- 
sult of  all  of  our  previous  dedslons,  although 
they  will  not  be  found  stated  exactly  In  the 
foregoing  form;  and  It  may  be  these  prin- 
ciples will  not  all  be  found  to  have  been  an- 
nounced in  any  one  case.  We  collect  the 
cases  from  which  the  principles  applicable 
have  been  derived:  Loeb  v.  Flash,  65  Ala. 
528;  Spira  v.  Homthall,  77  Ala.  137;  Hom- 
thall  V.  Scbonfeld,  79  Ala.  107;  Kyle  v. 
Ward,  81  Ala.  120,  1  South.  468;  Le  Grand  v. 
National  Bank,  81  Ala.  123.  1  South.  460.  GO 
Am.  Rep.  140;  Robinson  v.  Levi,  81  Ala.  134. 
1  South.  554;  Darby  v.  Kroell,  82  Ala.  GOT, 
8  South.  3S4;  Johnston  v.  Bent,  93  Ala.  160. 
0  South.  581;  Traywick  v.  Keeble,  93  Ala. 
408.  8  South.  573;  WUk  v..  Key,  117  Ala.  286. 
28  South.  6. 
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The  earlier  cases  do  not  In  terms  require 
that  the  sale  must  have  been  induced  by  the 
fraxidtilait  representation,  or  most  hare  re- 
snlted  from  a  want  of  knowledge  on  the  part 
of  the  vendor  of  some  material  fact  which 
the  ptirchaaer  fraudtilently  concealed;  but 
this  omission  Is  explained  in  Darby  t.  Kroell, 
92  Ala.  607,  8  Sootb.  884,  wbere  it  was  said: 
"Tbia  absence  of  reference  to  the  familiar 
doctrlae  that  fraud  for  which  a  contract  may 
be  rescinded  most  hare  conduced  to  its  ezecn- 
tioa  Is  due  to  the  fact  that  the  exIgenclM  of 
those  cases  did  not  require  a  consideration  of 
that  question;  there  being  no  evidence  in  any 
of  them  which  tended  to  show  that  the  seller 
did  not  rely  on  the  statements  of  the  purchas- 
er, and  not  to  the  Idea  that  the  general  rule 
was  not  applicable  to  this  class  of  cases. 
There  Is,  and  can  be,  Indeed,  no  reason  why 
tt  should  not  fully  obtain  In  a  case  like  this, 
and  defeat  resdssion  and  reuovery,  when  the 
Jury  find  that,  though  false  representations 
have  been  made  and  fraudulent  concealments 
hare  been  resorted  to,  the  seller  did  not 
rely  or  act  on  such  representation,  and  was 
Dot  Influenced  by  a  state  of  facto  which  the 
purchaser's  concealment  Induced  him  to  he- 
liere  existed." 

Before  treating  of  such  of  the  Instructions 
to  the  jury  as  we  propose  to  specially  con- 
sider, it  may  be  well  to  direct  attention  to 
the  tendencies  of  the  evidence.   The  goods 
sued  for  and  recovered  were  not  all  sold  at 
the  same  time.  The  plaintiff  began  to  ex- 
tend credit  to  SeeVes,  the  original  purchaser, 
about  August  1.  1902,  and  the  goods  were 
sold  to  him  from  time  to  time  during  the 
period  intervening  between  that  date  and 
April,  3003,  when  the  last  purchase  was 
made.   The  course  of  dealing  was  that  plain- 
tiff's representative  would  rlslt  Beeves  about 
every  two  weeks,  collect  money  on  account, 
and  aell  bim  other  goods,  if  he  desired  to  buy. 
For  some  months  before  his  failure  Beeves 
had  owed  the  plalutlfl  as  a  result  of  their 
ihetbod  of  dealing,  and  at  one  tUne  owed 
more  than  the  amount  of  the  Indebtedness 
which  listed  when  he  failed.  At  no  time 
prior  to  the  date  of  the  last  purchase,  about 
April  1,  1903,  did  Beeves  make,  or  was  he 
a^ed   to  make,  any  statement  as  to  his 
financial  condition  to  the  plaintiff.   On  sev- 
eral occasloiis  plaintUTs  salesman  tried  to 
sell  Beeves  more  goods  than  the  latter  want- 
ed, and  this  was  true  on  the  occasion  of  the 
last  purchase,  at  which  time  Beeves  paid 
him  more  money  on  account  than  the  amount 
of  the  then  purchase.   Beeves  dmled  having 
made  any  statement  as  to  his  condition  at 
any  time;  but  plaintlfTs  representatire  testi- 
fied that  about  April  1,  1903,  and  prior  to  the 
last  sale,  "Beeves  stated  to  him  that  April 
18tfa  would  be  pay  day  with  some  mill  hands 
sear  there  and  that  he  could  pay  him  some 
considerable  sum  on  his  account,  that  be  was 
getting  along  well,  that  his  home  was  paid 
tar,  tbat  be  owned  two  houses  and  was  mak- 
ing moDflJv  iiul  tbat  the  mill  hands  owed 


him."  There  seems  to  have  been  no  effort 
by  testimony  to  identify  any  of  the  goods 
sued  for  as  having  been  a  part  of  the  last 
purchase,  or  to  show  when  and  in  bow  many 
separate  transactions  the  t>articular  goods 
were  bought,  exc^t  by  the  goieral  state- 
ment that  Beeves  purchased  the  goods  from 
August  1,  1902,  to  April  1,  190B.  The  fail- 
ure  of  Beeves  occurred  about  two  or  three 
weeks  after  his  last  purchase  of  goods,  be  be* 
Ing  insolvent,  and  took  the  form,  according 
to  the  defendant's  erldence,  of  a  sale  by 
Beeves  to  him  of  hie  stock  of  goods,  exclusive 
of  book  accounta,  at  the  sum  of  fSOO,  of  which 
the  sum  of  $160  was  claimed  to  have  been 
paid  in  currency,  and  for  the  balance  of  the 
purchase  price  a  past-due  note  of  Beeves  for 
$350  was  testified  to  hare  been  surrendered. 
The  evidence  conflicted  as  to  the  value  of  the 
stock,  and  the  plaintiff  introduced  evidence 
of  a  statement  of  defendant  that  his  purchase 
included  the  book  accounts  also.  There  was 
evidence  that  after  the  failure  Beeves  was 
collecting  the  accounts,  and  that,  after  being 
absent  a  few  days,  he  returned  to  the  store 
and  was  engaged  there;  the  defendant  claim- 
ing that  he  was  employed  as  a  clerk  merely. 
The  plaintiff's  evidence  showed  that  Reeves 
started  In  business  with  a  small  stoc^,  which 
gradually  increased;  that  the  stock  was  open 
to  plaintiff's  salesman,  and  tbat  be  could 
plainly  see  what  Beeves  had,  although  he 
knew  nothing  about  the  book  accounts;  and 
Beeves  testified  that  he  did  not  conceal  or 
make  any  effort  to  conceal  his  condition  from 
Mays,  the  plaintiff's  agent,  who  dealt  wltb 
him;  that  Mays  visited  his  store  every  two 
weeks  before  the  failure,  for  2^  years,  aud 
knew  what  he  had;  that  his  property  con- 
sisted of  a  small  homestead  worth  $300,  bis 
stock  of  goods  and  book  accounts,  and  that 
Mays  often  desired  to  sell  him  more  goods 
than  be  would  buy. 

We  have  already  stated  the  rules  of  law  ap- 
plicable to  a  controversy  of  this  character. 
Situated  as  this  case  Is,  It  Is  obvious  that  ac- 
count should  be  taken  of  the  circumstance 
that  the  court  Is  not  dealing  with  a  single 
pnndiase,  but  wltb  numerous  separate  pur* 
chases  covering  a  period  of  nine  months,  and 
tbat  to  obtain  a  proper  result  applicatitm  of 
the  true  principles  must  be  made  to  each 
transaction.  There  might  be  fraud  justify- 
ing rescission  In  one  and  not  in  another,  and 
If  there  were  fraud  In  one  purchase,  at  the 
time  It  was  made,  and  yet  the  purchase  price 
was  thereafter  paid,  most  clearly  tbere  could 
be  no  rescission  of  that  particular  sale. 
Moreover,  if  there  was  a  fraudulent  conceal- 
ment or  misrepresentation,  and  this  was  not 
relied  on  and  did  not  Induce  the  sale,  there 
could  be  no  recovery;  and  this  principle 
might  operate  In  one  Instance  to  defeat  re- 
covery of  goods  then  sold,  and  not  do  so  in 
another. 

The  charges  asked  on  both  sides  were  fram- 
ed without  reference  to  the  separateness  ot 
the  several  purchases,  and  w«re  fiinaulated 
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AB  if  tbe  Jury  were  dealing  with  the  last  pur- 
chase alone,  at  the  time  of  which  there  was 
proof  of  representations  as  to  the  financial 
condition  of  Beeves.  We  will  not  undertake 
to  criticise  each  charge  glTen  and  refused,  as 
what  we  hare  said  will  constltate  a  sufficient 
cnlde  tar  another  trial.  We  are  not  prepared 
to  say  tbe  general  cha^  should  have  been 
l^ven  for  the  defendant  on  tbe  whole  case, 
and  it  was  upon  the  whole  case  that  it  was 
asked.  Whether,  under  -the  evidence,  there 
waa  in  reall^  a  sale  to  Pelbam,  or  wbetho' 
tbe  sale  was  in  secret  trust  for  Beena,  waa 
a  question  ot  fact  for  tbe  jury,  and  will  be 
an  Inauiry  of  importance  If  a  case  justifying 
resdaslon  as  to  any  of  tbe  goods  be  made  out 
In  ftocoxdance  with  tbe  prlndples  of  law  here- 
in announced.  It  waa  likewise  a  question 
f6r  the  Jury  whetber  Pelham  was  a  purchaser 
tor  Talue  and  without  notice. 

That  portl<m  of  tbe  court's  genml  cbaxge 
to  which  an  exceptloa  was  reserved  waa 
erroneous  In  declaring  tiOAt  upon  tbe  taypotfa- 
esis  stated  a  right  of  rescission  nlated,  with- 
out reference  to  tbe  solvoicy  or  Insolvency 
of  .Beeves.  One  of  tbe  essoitlals  of  a  right 
to  rescind  la  that  the  purchaser  must  have 
been  insolvent  or  in  falling  circumstances.' 

Oharges  1,  8,  and  4,  given  for  the  plalnllft 
pretermitted  inquiry  whetber  the  alleged 
fraud  of  tbe  vendee  induced  tbe  vendor'  to 
sell  to  him,  and  were  Improperly  given. 

Charge  10,  and  others  like  It.  postolating 
a  finding  by  tbe  Jury  that  tbe  purchase  was 
fraudulent,  might  well  bave  been  refused, 
because  not  defining  to  the  Jury  the  elements 
constituting  a  fraudulent  sale,  but  were  not 
tor  that  reason  positively  erroneous,  since 
their  misleading  ^dency  might  have  beoi 
obviated  by  an  explanatory  charge. 

It  was  not  an  error  to  disallow  defendant 
to  prove  that  plaintiff  bad  sought  to  collect 
the  debt  from  Reeves,  or  to  compromise  with 
lilm,  before  bringing  this  suit  A  creditor 
may  well  request  his  debtor  to  pay  for  goods 
purchased,  and,  if  payment  be  refused,  may 
fleek  a  resclsgiOD,  if  tbe  conditions  Justify  it 
A  creditor  does  not  waive  bis  right  of  rMds- 
«lon  by  requesting  payment  from  his  debtor. 
The  creditor  took  no  legal  action  against 
Reeves,  and  did  nothing  inconsistent  with  tbe 
exercise  of  bis  ri^t  of  rescission,  it  sucb 
right  existed. 

SevCTwd  and  remanded. 

TYSON,  SIMPSON,  and  ANDBBSON,  JJ., 
concur. 


WESTBBN  UNION  TBLEGBAPH  CO.  v. 

ERICHBAUU. 
{Supreme  Court  of  AUbama.  May  10,  1806.) 

1.  TELEOUPHB— MnSAGEB  —  TBAIfSinSBXOH— 

FAIZ.UBK  TO  DEUVEB  —  NEOI.IQBHGE  — Evi- 
dence. 

Defendant  telegraph  companr  kept  a  book 
in  its  office  at  B.  for  patrona  thereof  to  enter 
ihetr  addrcwBS  in  order  to  facilitate  and  Insure 


the  delivery  of  messagea  to  them.  Plaintiff's 
name  was  registered  la  sucb  book  at  tbe  time 
defendant  received  the  message  in  question  di* 
rected  to  him,  which  bad  been  sent  by  plaintiff's 
agent  for  delivery  to  plaintiff  at  B..  but  the 
message  was  never  delivered.  Held,  that  sucb 
facts  were  sufficient  to  establish  ni«llgence  on 
the  part  of  tlM  tel^rraph  cnnpany,  entitling 
plaintiff  to  recover,  though  defenoant's  agent  at 
B.,  after  receiving  the  message,  wired  the  send- 
ing office  for  a  better  address. 
2.  Saub— DAicAass— MBifTAi.  SurrEBino. 

-  Where,  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  sent 
to  plaintiff  by  his  exent.  It  was  proved  that  the 
agent  paid  the  charges  for  plaintiff,  plaintiff 
sustained  damage  in  his  estate  to  the  extent 
of  the  unount  of  such  charges  and  was  tiiexefore 
entitled  to  recover  for  mental  suffering  In  ad- 
dition tbereta 

[Ei.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  H  68; 
70.] 

An>eal  from  Circuit  Cknirt,  Jefferson  Ooan- 
ty;  A.  A.  Coleman,  Judge. 

"To  be  officially  rq^orted.** 

Action  by  Jtdin  W.  Erlcbbanm  against  tbe 
Western  Union  Telegraph  Gra^any.  From 
a  Judgment  for  plalntUT,  defradant  aroeala. 
Affirmed. 

Walker,  Tillman.  Campbell  &  Walker,  for 
appellant  Lane  &  Wblte,  for  appellee. 

McCLBLLAN,  0.  J.  Hie  nncmitrovwted 
evldace  was  that  tbe  defendant  kept  a 
book  in  Ito  Blrmlnsfiam  office  for  tbe  patrons 
of  that  office  to  set  down  their  particular 
addresses  In  it,  so  aa  to  facllltote  and  Insure 
the  delivery  of  messages  to  thorn.  It  Is 
further  shown  without  conflict  that  plain- 
tups  name  and  address  were  registered  in 
tbia  bocrtc  at  tbe  time  tbe  telegram  involved 
In  this  case  was  received  at  ttiat  office  for 
delivery  to  blm.  That  the  telegram  waa 
delivered  to  the  defendant  at  another  of  Its 
offices  by  plalntlfTs  agent,  who  for  plaintiff 
paid  tbe  toll,  for  transmission  to  Birming- 
ham and  delivery  there  to  plaintiff,  and  waa 
In  due  time  transmitted  to  the  Birmingham 
office,  addressed  to  plaintiff,  but  waa  never 
delivered  to  the  plaintiff,  was  also  proved  be- 
yond dispute.  These  undisputed  facts  enti- 
tled the  plaintiff  to  the  affirmative  charge. 
This  is  none  the  less  true  for  the  fact — as- 
suming It  to  be  a  fact — that  after  receiving 
the  message  the  Birmingham  office  wired  the 
Initial  office  to  "get  street  address,"  or  "get 
some  address,"  or  "get  better  address,"  and 
plaintiff's  agent  negligently  failed  upon  be- 
ing  apprised  by  defendant's  agent  at  the 
forwarding  office,  to  give  a  bett^  or  any 
other  address,  and  assuming,  also,  that  but 
for  this  negligence  the  message  would  bave 
been  delivered  to  plaintiff.  After  this  negli- 
gent omission  of  plaintiff's  agent  as  well  aa 
before  the  duty  of  delivery  rested  on  the 
defendant,  and  before  and  after  by  the  exer- 
cise of  due  care  and  diligence  by  the  de- 
fendant's employes  at  Birmingham  tbe  mes- 
mge  could  and  would  bave  been  delivered. 
The  transcript  does  not  show  that  tbe  af- 
firmative charge  was  given  for  plaintiff,  or 
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even  requested  by  Mm;  but  tbat  Is  imma- 
terlaL  The  plaintiff  being  thus  entitled  to 
the  afflrmatlTe  cbargc  on  the  nndisputed 
evidence,  other  rulings  bearing  upon  Inci- 
dental or  collateral  matters — as,  for  Instance, 
the  Issne  whether  plaintiff's  agent  was  at 
fanlt  in  not  supplying  a  more  particular  ad- 
dress, the  contention  that  defendant  must  be 
held  to  have  known  plaintiff's  street  ad- 
dress because  It  bad  a  short  time  before  de- 
livered anothw  message  there  for  him,  etc. 
— must  not  be  levlewed,  since,  even  if  erro- 
neous, they  did  not  prejudice  the  defendant 

We  have  assumed  tliat  recoverable  dam- 
ages were  proved  on  the  trial,  or,  at  least, 
tbat  there  was  evidence  tending  to  prove 
sndi  damages.  Of  course,  if  there  was  no 
sQch  evidence,  the  general  charge  should 
have  been  given  for  the  defendant,  instead 
of  for  the  plaintiff.  But  there  was  such  evi- 
dence. The  complaint  claims  damages  al- 
leged to  have  been  sustained  by  the  plain- 
tiff in  mind,  body,  and  estate.  There  is  no 
*  proof  of  physical  injury.  There  Is  proof 
of  mental  suffering.  And  there  was  proof 
in  loss  in  estate  to  the  extent  of  the 
toll  paid  for  the  transmission  and.  delivery 
of  the  telegram.  In  our  opinion,  this  fee 
tras  lost  to  the  plaintiff  by  reason  of  and 
in  tbat  be  was  deprived  by  defendant's 
wrong  of  the  beneflt  for  wbich  it  was  paid, 
or,  in  other  words,  its  loss  to  him  resulted 
from  the  wrong  of  the  defendant  counted  on 
in  the  complaint  and  established  by  the  evi- 
dence, and  that  the  amount  of  this  fee  is 
therefore  recoverable  in  this  action  on  the 
case.  Being  thus  entitled  to  recover  for  In- 
jury in  this  way  to  bis  estate,  plaintiff  was 
also  entitled  to  recover  damages  for  men- 
tal suffering;  the  damages  to  his  estate  be- 
ing a  basis  for  the  snperlmposltion  of  dam- 
ages for  lacerated  feelings,  of  which  there 
was  evidence. 

The  foregoing  views  covo*  all  the  points 
raised  on  this  appeal,  and  serve  to  show  the 
grounds  of  our  conelnsion  that  the  circuit 
court  committed  no  eaot  prejudicial  to  the 
defendant 

Affirmed. 

P£R  CURIAM.  The  foregoing  opinion 
was  prepared  by  the  late  Chief  Justice,  and 
baa  been  examined.  In  connection  with  the 
record.  It  is  now  approved  and  adopted  as 
the  tqplnlon  of  the  court 

WEAKLEY,  C.  J.,  and  TYSON,  SIMP- 
SON, and  ANDBRSON.  JJ..  concur. 


MOBH^E  &  O.  B.  00.  v.  CHRISTIAN  MOBR- 

LEIN  BEBWING  CO. 
(Supreme  Court  of  Alabama.   May  10,  1900.1 
1.  Neqliqence— Pboxihatb  Oausb— IiTJUans 

TO  AyTKAW. 

The  negligence  of  defendant  in  permitting 
plaiotifTs  animals  to  escape  from  an  inclosure 
was  not  the  proximate  caose  of  the  killing  of 
the  animals  on  a  railroad  track,  over  which  .the 

41  SO.-2 


defendant  had  no  control,  at  some  distance  from 

the  incloBure. 

2.  Same— NoTicx  of  Usb  o»  Pbemisks. 

Where  mules  and  horses  were  inclosed  In 
a  warehouse  used  as  a  beer  depot,  defendant  was 
not  liable  for  permitting  their  escape  therefrom, 
to  tlM  absence  of  evidence  charging  It  with 
knowledge  that  the  inclosure  was  used  as  a 
horse  lot 

Appeal  from  Circuit  Court  Mobile  County; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  the  Christian  Moerleln  Brewing 
Company  against  the  Mobile  &  Ohio  Railroad 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Tbls  was  an  action  to  recover  for  the 
killing  of  three  mules  and  two  horsra.  The 
case  made  by  the  testimony  for  appellee  was: 
That  they  operated  a  warehouse  coutlguous  to 
the  tracks  of  the  Mobile  ft  Ohio  Railroad 
Company  in  the  city  of  Mobile.  Tbat  In 
this  warehouse  a  considerable  number  of 
horses  and  mules  were  kept  when  not  en- 
gaged in  delivering  beer  throughout  the  city. 
There  were  two  openings  to  the  .warehouse. 
Inclosed  by  shutters  or  gates,  one  of  which 
was  used  by  the  delivery  wagon  of  the  com- 
pany, and  the  other  of  which  contained  a 
spur  track  operated  by  the  Mobile  &  Obio 
Railroad  Company  for  the  purpose  of  load- 
ing and  unloading  beer.  That  on  a  certain 
Saturday  night  three  mules  and  two  horses 
were  turned  loose  In  the  warehouse,  and  the 
wagon  entrance  was  closed.  At  the  time 
they  were  turned  loose  the  spur  track  en- 
trance was  closed  by  a  box  car,  so  that  the 
gate  could  not  be  shut,  but  while  the  car  re- 
mained in  the  opening  the  stock  could  not 
escape.  This  opening  reipelued  In  this  condi- 
tion from  Saturday  night  to  some  time  dur- 
ing the  following  Sunday  night  On  Monday 
morning  following,  these  mules  and  horses 
were  found  at  the  crossing  of  the  Louisville 
ft  XashviUe  Railroad  Company  track  over 
One  Mile  creek  In  the  subortts  of  the  city, 
three  of  them  dead,  and  two  so  badly  Injured 
that  they  were  afterwards  killed.  There  was 
a  great  deal  of  switching  in  the  daytime  over 
the  tracks  to  the  west  of  the  warehouse,  and 
some  of  the  tracks  were  used  as  storage 
tracks,  and  there  was  much  passage  oiC 
locomotives  and  cars  over  the  tracks  on  the 
cast,  the  Mobile  ft  Ohio  Railroad  doing  all 
its  business  there.  The  Mobile  &  Ohio  Rail- 
road and  the  Southern  Railway  Company 
have  piers  on  the  river  just  east  of  the  east- 
ernmost track,  and  much  switching  is  done 
over  the  tracks  leading  to  those  piers  In  the 
daytime.  Gk>ods  are  delivered  and  carried 
away  from  the  piers  after  discharge  of  ships 
over  'these  tracks,  and  there  was  evidence 
that  a  great  deal  of  business  was  done  over 
those  piers,  though  the  witnesses  did  not 
know  what  was  done  after  dark.  The  defend- 
ant requested  the  court  to  give  the  affirma- 
tive charge  after  motion  to  exclude  the  testi- 
mony as  incompetent  and  Immaterial.  The 
murt  overruled  the  motion  and  refused  to 
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give  tho  charge.  The  evidence  further  dis- 
closed that  at  the  point  where  the  stock  was 
killed,  the  Mobile  &  Ohio  Railroad  Company 
had  no  tracks,  but  that  the  track  near  which 
they  were  found  was  owned  by  the  Louisville, 
&  Nashville  Railroad,  and  that  the  Louisville 
&  Nashville  alone  operated  trains  over  these 
tracks.  It  was  further  shown  by  the  testi- 
mony that  no  other  railroad  operated  trains 
over  the  spur  track  entering  the  Inclosure  of 
appellee's  warehouse,  and  that  the  switching 
crew  of  the  Mobile  &  Ohio  Railroad  Company, 
who  alone  oi)erated  trains  over  this  spur 
track,  removed  the  car  from  the  opening  with- 
out closing  the  gate,  which  permitted  the 
stock  to  escape.  There  was  verdict  for  ap- 
pellee, and  Judgment  thereon. 

B.  L.  Russell  and  Sydney  R.  Prince,  for 
appellant  PUlans,  Uaoaw  &  Flllans,  for 
appellee; 

ANDERSON,  J.    In  discussing  what  la  or 
Is  not  proximate  cause  in  contemplation  of 
law,  our  court  lays  down  the  rule  for  Its 
determination  to  be,  quoted  from  Mr.  Cooley 
and  others:    "If  an  Injury  has  resulted  In 
consequence  of  a  certain  wrongful  act  or 
omission,  but  only  through  or  by  means  of 
some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  a  direct  and 
immediate  consequence,  the  law  will  refer 
the  damage  to  the  last  proximate  cause, 
and  refuse  to  trace  It  to  that  which  was  more 
remote.   The  chief  and  sufficient  reason  for 
this  rule  is  to  be  found  In  the  impossibility 
of  tracing  consequences  through  successive 
steps  to  the  remote  cause,  and  the  necessity 
of  pausing  In  the  investigation  of  the  chain 
of  events  at  the  point  beyond  which  experi- 
ence and  observation  convince  us  we  cannot 
press  our  Inquiries  safely,"  etc.   And  we 
adopt  what  Addison  says  on  the  subject:  "If 
the  wrong  and  the  resulting  damage  are 
not  known  by  common  experience  to  be 
naturally  and  usually  in  sequence,  and  the 
damage  does  not,  according  to  the  ordinary 
course  of  events,  follow  from  the  wrong,  then 
the  wrong  and  damage  are  not  sufficiently 
conjoined  and  concatenated  as  cause  and 
effect  to  support  an   action."   Cooley  on 
Torts,  p.  73,  S  tiO-     Mr.  Bishop,  iu  stating 
the  same  principle,  says:    "If,  after  the 
cause  in  question  has  been  In  oiieration,  some 
independent  force  cornea  in  and  produces  an 
injury,  not  In  its  natural  or  probable  effect 
the  author  of  the  cause  Is  not  responsible." 
Bishop  on  Xoncontract  I^w,  U  41,  4*i;  Whar- 
ton on  iJiv.-  of  Neg.  §  75;  Shearman  &  Red. 
on  Neg.  S  26.    Again,  It  has  been  held  that 
"the  cause  of  an  injury  Is  In  contemplation 
that  which  Immediately  produces  it  in  Its 
natural  consequences;  and  therefore,  if  a 
party  be  guilty  of  an  act  of  n^llgence  which 
would  naturally  produce  an  Injury  to  an- 
other, but  before  such  injury  actually  results 
a  third  person  does  some  act  which  Is  the 
Immediate  cause  of  the  injury,  such  third 
'  pert-on  is  alone  responsible  therefor,  and  the 
original  party  is  not  responsible,  even  ttaougta 


the  injury  would  not  have  occurred  but  for 
his  negligence."  16  Am.  &  Eng.  Ency.  I-aw, 
436,  446,  note.  Many  cases  are  referred  to  by 
these  authors  as  illastrative  of  these  rules; 
and  in  Lewis  v.  Flint  M  Mich.  55,  10  N.  W. 
744,  52  Am.  Rep.  790,  Cooley,  C.  J.,  discusses 
at  length  and  refers  to  many  adjudged  eases 
on  the  subject  In  a  case  similar  to  the  one  we 
have  before  us;  and  tliis  Is  the  doctrine  of 
this  court  In  Western  R.  Co.  v.  Mutch,  »7 
Ala.  1&4,  11  South.  aH,  21  U  R.  A.  316,  38 
Am.  St.  Rep.  379,  the  principles  above  refer- 
red to  and  quoted  were  there  also  quoted  and 
approved,  the  court  by  Stone,  C.  J-,  adding: 
"The  authorities  from  which  we  have  quoted 
are  everywhere  regarded  as  standard.  What 
they  assert  is  but  the  condensation  of  the 
utterances  of  a  very  great  number  of  the 
highest  judicial  tribunals,  wherever  the 
principles  of  the  common  law  prevail," 
citing  a  number  of  these  authorities.  The 
same  principles  are  recognized  in  our  late 
case  of  Armstrong  v.  Montgomery  St  By.  • 
Co.,  123  Ala.  233,  28  South.  349,  where  It  is 
said:  "The  logical  rule  in  this  connectlcm, 
the  rule  of  conmion  sense  and  human  exp^*!- 
ence,  as-  well,  •  •  •  la  that  a  person 
guil^  of  negligence  slionld  be  held  resixiiv 
slble  tar  ell  the  consequences  which  a  pru- 
dent and  experienced  man,  fully  acquainted 
with  all  the  circumstances  wlilch  In  fact 
existed,  whether  tliey  could  have  been  ascer- 
tained by  reasonable  illUgence  or  not,  would, 
at  the  time  of  the  negligent  act,  have  thought 
reasonably  possible  to  follow,  if  tliey  had 
occurred  to  his  mind" — citing  Shear,  ft  Red. 
Neg.  S  2&.  See,  also,  Ala.  Gr.  Sa  R.  Oo.  v. 
Arnold,  80  Ala.  600,  2  South.  387;  L.  &  N.  R. 
R.  Co.  V.  Quick,  125  Ala.  553,  28  South.  14. 

Applying  the  forcing  rule  to  the  case 
at  bar,  the  injury  to  the  stock  in  question 
was  thnn^h  orbythemeans  of  an  intervening 
cause  and  the  law  refers  the  damage  to  the 
last  proximate  cause,  which  the  proof  shows 
to  have  been  produced  by  an  engine  or  car 
on  the  track  of  tlie  LoulsvUle  &  Nashville 
Railroad  Company  at  the  creek,  and  some 
distance  from  the  place  of  escape  and  the 
network  of  tracks.  The  defendant's  act  may 
have  l>een  the  ronote  cause  of  the  destructicm 
of  the  stodc;  but  the  law  does  not  trace  con- 
sequences throngh  successive  steps  to  a  re- 
mote cause,  when  the  Injury  can  be  ascribed 
to  some  intervening  proximate  cause.  The 
fact  that  the  stock  were  at  large  with  the 
knowledge  and  consent  of  the  owner  would 
not  deprive  the  owner  of  the  right  to  recover 
for  their  wrongful  de^tnicllon.  L.  &  N.  R.  R. 
Co.  V.  Kesley,  81)  Ala.  287,  7  South.  648: 
S.  &  N.  R.  R.  Co.  v.  Williams,  65  Ala.  74; 
A.  O.  S.  R.  R.  Ca  v.  Jones,  71  Ala.  487. 
lo  the  Kesley  Case,  supra,  tills  court  says: 
"However  the  horse  came  to  be  at  large, 
tiie  mere  fact  that  he  was  allowed  to  go  at 
large  was  not  the  direct,  moving,  proximate 
cause  of  his  death;  and  the  fact  of  n^li- 
geuce  vel  non  In  allowing  him  to  be  at  large 
is  one  w^lth  which  the  Jury  has  no  concern, 
since  no  determination  of  that  issue  coiild 
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bxn  defeaited  a  tecorery  on  tlie  one  haud  or 
increased  plaintiff's  damages  on  the  other. 
It  was  a  matter  beyond  the  Issue.  In  other 
words,  tlie  conrt  properly  refused  to  submit 
It  to  the  Jury  In  any  form."  Therefore,  If 
tbe  act  of  the  owner  In  permitting  the  stock 
to  be  there  was  not  the  proximate  cause  of 
the  Injury,  we  ere  unable  to  perceive  upon 
what  theory  the  act  of  defendant  In  pwmlt- 
tlng  them  to  escape  from  the  Incloeure  can 
be  ascribed  as  the  proximate  cause  of  their 
destruction.  We  need  not  consider  the  ques- 
tion of  the  sarroundlng  cmdltlons  at  the 
opmlng  through  which  tb^  escapediss  af- 
fecting the  application  of  the  forgoing  prln- 
dples  to  the  case  at  bar,  aa  the  Injury  oc- 
curred b^ond  and  after  the  stodt  had  gotten 
over  the  net  work  of  tracks.  Besides,  while 
there  was  evidence  of  considerable  passage 
and  swltcbli^  of  trains  c^oelte  this  opening 
in  the  daytime,  there  was  uotbli^  to  indicate 
that  this  went  on  at  night  Furthermore 
there  la  not  a  particle  of  evidence  to  charge 
the  defendant  with  any  knowled^  that  the 
opeoing  made  would  enable  the  stock  to 
eacape.  or  that  It  knew  the  stock  were  there, 
or  that  the  lot  was  used  as  a  horse  lot 
The  place  Inclosed  was  a  warehouse,  used  by 
pblotur  as  a  beer  depot  and  In  the  absence 
of  evidence  to  the  contrary  the  Inference 
could  hardly  be  possible  that  It  was  used  as 
a  hone  lot  The  rule  of  contemplatltm  of 
coDsequenceiB  seems  to  be  "that  a  defendant 
is  not  liable  In  negllg«ice  where  no  Injurious 
consequences  could  reasonably  have  been  con- 
templated as  the  result  of  the  act  or  omission 
RHQplalned  of,  but  Is  liable  where  Injuries 
mli^t  have  been  anticipated  or  fbrraeen." 
21  Am.  ft  Eng.  Eucy.  Law  (2d  Ed.)  486. 

Since  tbe  trial  court  erred  In  refusing 
the  general  affirmative  charge  requested  by 
defendant  we  need  not  consider  the  other 
awlgnments  of  error.  Tbe  Judgment  of  the 
drcnit  court  la  reversed,  and  the  cause  re* 
numded. 

Reversed  and  remanded. 

WEAKI-EY,  a  J.,  and  TYSOX  and  SIMP- 
SOX,  JJ.,  concur. 


NEWTON  et  al.  v.  STATE. 

(Sapreme  Coart  of  Florida.  Division  B.  April 

24,  190G.> 

t.  iRDicTMKnT— Sufficiency— Homicide. 

An  indicrmetit  for  murder,  in  which  a  per- 
sMi  is  chsn^  an  principal  in  the  sMond  decree, 
though  not  In  the  form  prescribed  by  accepted 
precedents,  if  the  charpe  is  set  forth  in  such 
lan^ai^e  and  form  as  to  enable  a  person  of 
common  underEtandinf;  to  know  n-hnt  was  in- 
temied.  and  the  person  thus  charged  was  not 
thereby  prejudiced  or  embarraRsed  id  his  trial, 
and  rnns  no  risk,  because  thereof,  of  a  second 
indictment  for  the  aarae  offense,  U,  under  the 
operation  of  our  curative  statutes,  sufficient 
to  withatand  a  motion  in  arrest  of  judgment. 

(Ed.  Note. — For  cases  in  point  aee  vol.  27, 
Cent  Dig.  Indictment  and  Information,  S  182.] 

2.  Homicide— Dying  Declakations. 

Where,  Id  a  trial  for  marder,  a  witness 
tertified  thai  he  had  a  couvmation  with  the  de- 


ceased tvfo  or  three  days  after  he  was  shot, 

and  five  or  six  days  before  he  died,  in  which  the 
(lecnased  said  to  the  witness:  "Oh!  Mr,  Cade, 
I  am  going  to  die.  Sarah  Newton  shot  me, 
and  I  am  going  to  die" — to  which  the  witness 
replied,  "I  don^t  think  you  are  going  to  die," 
and  the  deceased  said  to  him,  "Yes,  I  know  I 
will,"  and  the  deceased  further  said  that  James 
Newton  was  fixing  to  shoot  him,  and  that  he 
was  watching  Sarah  Newton,  and  Sarah  shot 
him  from  the  side,  and  that  Sarah  shot  him 
first,  and  where  it  also  appears  from  the  tes- 
timony of  the  attending  physician  that  deceased 
was  In  a  very  critical  condition,  the  statements 
of  the  deceased  to  the  witness  were  properly  ad- 
mitted in  evidence  as  dying  declarations. 

[Ed.  Note. — ^For  cases  in  point  see  vol  20, 
Cent.  Dig.  Homicide,  I  437.] 

3.  Same— Instructions. 

In  charging  a  jury  upon  the  law  of  murder, 
the  separate  elements  essential  to  constitute 
the  crime  should  be  clearly  stated  to  the  jury, 
and  in  such  manner  as  not  to  render  it  possible 
for  the  jury  to  think  that  any  disputed  fact 
is  thereby  assumed  to  be  true. 

[Ed.  Note. — For  oases  in  point  see  vol.  2G, 
Cent.  Dig.  Homicide,  i  5S5.] 

4.  Same— Deobees  of  Cbime. 

When  the  evidence  is  such  that  the  jury 
might  reasonably  convict  tiic  defendants  of  a 
lower  degree  of  unlawful  homicide  then  murder 
In  the  first  degree,  it  is  erroneous  to  so  charge 
the  jury  as  practically  to  restrict  them  to  a 
verdict  of  murder  in  tbe  first  degree  or  to  one 
of  acquittal. 

[Ed.  Note. — For  cases  in  point  see  VoL  26, 
Cent.  Dig.  Homicide.  S  Ml.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Yolusla  County; 
Minor  S.  Jones,  Judge. 

Sarah  Newton  and  another  were  convicted 
of  murder,  and  bring  error.  Reversed  and 
remanded. 

U.  M.  Bennett,  for  plaintiffs  in  error.  W. 
H.  Ellis,  Atty,  Gen.,  for  the  State. 


IIOCKER,  J.  On  the  10th  day  of  Novem- 
ber, 1905,  at  the  fall  term  of  tbe  circuit 
court  of  Volusia  county,  Snrab  Newton,  alias 
Sarah  Van  Dyke,  and  James  Newton,  were 
Indicted  lu  that  court  for  tbe  murder  of  one 
Will  Jones,  tbe  said  Sarab  as  princi{>iil  In 
tbe  first  d<%ree,  and  tbe  said  James  as  prin- 
cipal In  the  second  degree.  After  stating 
tbe  asfiault  by  Sarah  with  a  shotguu  on  the 
20tta  of  September,  1905,  In  Volusia  county, 
thereby  inflicting  upon  Jones  one  mortal 
wound.  In  tbe  usual  form.  It  alleges:  "Of 
which  said  mortal  wound.  Inflicted  in  man- 
ner and  form  aforef^aid,  the  said  Will  Jones 
did  languish,  and  langulnblng  did  lire,  from 
the  29th  day  of  September,  1905,  to  the  8th 
day  of  October,  1905,  on  which  said  8th  dny 
of  October,  1905,  the  said  Will  .Tones  of 
the  said  mortal  womid,  Inflicted  in  manner 
and  form  aforcFiQid,  then  and  there  died,  tlie 
said  James  Newton  belug  then  and  there 
feloniously  present  at  the  commission  of 
the  said  felony  and  murder  from  a  premedi- 
tated design  to  effect  tbe  death  of  the  said 
Will  Jones,  aiding,  abetting,  a^Kistiug,  in- 
citing, comforting,  counseling  and  proeurInK 
tbe  Hald  Sarah  Newton,  alias  Sarah  Viui 
Dyke,  unlawfully,  feloniously,  and  from  a 
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premeditated  design  to  effect  the  death  of 
the  said  Will  Jones,  tbe  said  Will  Jones 
to  kill  and  murder  In  the  manner  and  form 
and  by  the  means  aforesaid."  Tbe  Indict- 
ment then  concludes  In  the  usual  form  charg- 
ing both  of  the  parties  with  the  murder  of 
Will  Jones.  On  the  same  day  the  court 
appointed  a  member  of  the  bar  to  represent 
the  defendants,  and,  being  arraigned,  they 
pleaded  not  guilty.  On  the  15th  of  NoTon- 
ber,  1905,  tbe  defendants  were  put  on  trial, 
and  just  before  the  oonclusion  of  the  testi- 
mony tbe  court  removed  tbe  attorn^  who 
had  been  appointed  to  represent  tbe  defend- 
ants, for  a  good  and  sufficient  reason  and 
a^Mlnted  the  attorney  to  represent  them 
who  has  brought  their  case  on  writ  of  er- 
ror to  this  court  The  defaidants  were 
both  conTlcted  of  murder  in  the  first  degree 
without  recommendation  to  mercy,  and  sen- 
tenced to  be  hung.  From  this  smtence  and 
Judgment  the  writ  of  error  was  sued  out. 

There  was  no  demurrer  to  the.  Indictment 
or  motion  to  quash  tbe  sam^  but  after  con- 
Tictloa  a  motion  in  arrest  of  Judgment 
was  made  and  overruled  by  the  court,  which 
ruling  was  onxpted  to  and  Is  the  basis 
of  one  of  tbe  asslgnmente  of  error.  In  the 
able  brief  of  the  counsel  of  the  plaintiffs  In 
error  the  fourth  and  fifth  grounds  of  the 
motion  In  arrest  are  the  only  ones  which 
ore  argued  ben.  These  grounds  are:  **4th. 
Because  the  said  Indictment  contains  no 
Bufficloit  allegations  cbaizing  tbe  defendants 
Sarah  Newton  (alias  Sarah  Tan  Dylce)  and 
James  Newtoa  with  any  offense  against  tiie 
statute  laws  of  Florida,  all  tbe  statonenta 
of  said  indictment  relative  to  the  said  James 
Newton  being  merdy  by  way  of  redtal,"  and 
''6th,  Because  it  does  not  appear  by  said 
Indictment  that  tbe  dtf  eudant  James  Newton 
committed  any  oflbnse  within  the  county  of 
Tolnsia  and  stote  of  Florida." 

niere  can  be  no  question  but  that  the 
ailc^tions.  of  tiie  Indictment  connecting 
James  Newton  with  the  unlawful  homicide 
are  aMeparture  and  an  unnecessary  one,  fnnn 
all  tiie  fwnis  which  at  coounoa  law  were 
regarded  as  essential  to  charge  a  prlndpal 
In  the  second  degree  wltb  the  crime  of  mur- 
der. The  record  does  not  afford  any  apology 
for  such  a  d^arture,  and  consequoitly  tor 
the  burden  thus  laid  upon  the  courts  of 
attonpting  to  reconcile  It  wltb  tiie  precedents 
and  tonus  which  are  easily  accessible  to 
every  prosecutii^  officer,  and  wblcb,  when 
followed,  save  all  debate  and  all  temptation 
to  afford  a  defoidant  anything  less  than  the 
most  accurate  stetement  of  facte  constituting 
the  crime  witii  wblcb  be  Is  charged.  It  will 
be  noticed  that  this  Indictment  instead  of 
using  the  Indicative  to  indicate  bis  presence 
at  tbe  commission  of  tbe  crime,  as  is  always 
usual,  uses  the  present  participle  "being," 
and  that  although  there  are  two  dates  to 
the  Indictmoit,  the  one  indicating  the  day 
when  the  assault  was  committed,  and  the 
other  when  Jones  died  fn»n  the  ^ectt 


of  the  assault,  when  the  alleged  murder  was 
consummated,  yet  that  James  Newton  was 
connected  with  the  alleged  murder  only  by 
the  pbrase  "then  and  there."  While  the 
former  d^arture  might  not  have  been  abso- 
lutely vicious  at  common  law  (1  Bishop's 
New  Grim.  Froc.  S8  506  and  657),  the  last 
was  regarded  as  Insufficient  and  repugnant 
as  to  tbe  allegation  of  time.  2  Hawkins' 
Pleas  of  the  Crown,  c.  28.  {9  88  and  89.  It 
Is  in  this  authority  stated  that  when  tbin 
form  of  Indicting  a  principal  in  tbe  second 
degree  Is  used,  under  these  circumstances, 
that  It  should  be  alleged  be  "was  present 
aiding,"  etc..  In  the  mannor  alleged.  But 
it  is  unnecessary  under  our  law  to  all^  tbe 
crime  In  tills  form.  Prindpals  In  the  first 
and  second  degree  may  both  lie  indicted  as 
principals,  and  these  difficulties  are  avoided. 
2  Bi8h<9'g  New  Ocim.  Froc.  I  8;  Bishop's 
IMrections  and  Forms  (2d  Ed.)  H  114,  IIS; 
Myers  v.  Stete,  43  Fla.  SOO,  text  B2(K  81 
South.  276.  The  question  wblcb  we  most 
determine  In  this  case  is  whether  tiie  indict- 
ment chai^  James  Newtm  witlt  the  crime 
of  murder  "so  plainly  tlut  tbe  nature  of 
tlie  offense  may  be  easily  understood  1^  tb» 
Jury"  (section  2802,  Bev.  St  18^,  or  wheth- 
er It  "Is  so  vague,  todlstlnct  and  indefinite 
as  to  mislead  tbe  accused  and  embarrass  him 
in  the  preparati<m  of  his  deftns^  or. expose 
talm  after  convIcti<m  or  acqult^l  to  snb- 
stantial  danger  of  a  new  prosecution  for  tiie 
same  <^ense"  (section  289S,  Bev.  Bt  1892). 
For  if  the  Indictment  be  insufildent  In  tiie 
partlculan  thus  Indicated  it  could  not  be 
retarded  as  sufficient  rmder  sections  10  and 
11  of  tbe  BiU  of  Blghte  which  require  that 
an  Indictment  tBball  inftnm  the  accused  of 
"the  nature  and  cause  of  the  accusation." 
If  a  demttrrer  had  been  interposed  to  tills 
indictment  at  the  inoper  time,  tbe  trial 
Judge  would  probably  have  sustelned  i^  and 
reqcdred  the  pleader  to  ft-ame  tme  in  ac- 
cordance with  the  settled  precedents,  and 
thus  have  avoided  the  difficulty  of  a  Judicial 
application  of  the  very  gaieral  and  Indefi- 
nite language  of  tiie  quoted  sections  ct  the 
statute  law,  ft>r  it  mtist  be  apparent  If  the 
settied  forms  cl  Indictmento  are  to  be  ca- 
pridously  ignored  by  pleaders  wlw  substitute 
tfaerefcHT,  in  diarglng  crimes  whatever  form  of 
egression  may  surest  itself,  it  will  be 
well  nigh  impossible  for  tbe  courta  to  formu- 
late any  certain  rules  for  applying  the  stat- 
utes. The  evident  truth  of  this  statemoit 
becranes  maidffest  when  we  consider  that  tbe 
varying  t^lnlons  of  the  best  minds  upon 
speculative  questions  are  largely  due  to  differ- 
ent understandings  of  the  meaning  of  words 
and  phrases.  Inasmuch,  however,  as  tbe 
questions  before  us  are  presented  In  a  mo- 
tion In  arrrest  of  Judgment;  we  are  com- 
pelled to  make  an  appIIcatitHi  of  the  quoted 
sections  of  the  statute.  In  tbe  case  of 
Adams  V.  State,  28  Fla.  611,  10  South.  106, 
it  is  said:  "In  an  indlctm«it  for  murdw 
it  is  essentially  necessary  to  set  forth  par- 
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tlcalarl7  the  maimer  of  tbe  death  and  means 
by  wblcb  It  was  effected,  but  In  stating  tbe 
facts  wblcb  constitute  the  offense  no  teebnt- 
nl  terms  are  required,  and  an  averment 
«f  tbe  manner  and  means  by  wblcb  tbe  de- 
ceased came  to  bis  death  la  concise  and  ordi- 
nary Isnsuage,  and  In  such  a  way  as  to  en- 
tble  a  person  of  common  nnderstandlDg  to 
know  what  was  Intended,  is  snfflcient"  Tbe 
doctrine  of  this  case  Is  quoted  and  applied 
Id  Michael  r.  State,  40  Fla.  26S,  28  South. 
Hi.  Although  there  are  other  criminal 
esses  In  which  we  have  endearored  to  apply 
tbese  curative  eectiona  of  the  statute  law, 
yet  as  none  of  onr  cases  afford  an  ana]<^ 
to  the  one  at  bar.  It  Is  unnecessary  to  ref^ 
to  them.  It  seems  to  us  that  a  person  of 
oommoD  understanding  would  interpret  the 
language  of  tbe  Indictment  to  mean  that 
Jaoies  Newton  was  present  aiding,  etc.  Sarah 
Newton  when  she  made  tbe  assault  on  Will 
Jones,  and  not  that  be  was  present  after  that 
time  aiding,  etc.  Jones  to  languish  and  die; 
that  James  Newton  was  not  prejudiced  or 
embarrassed  In  bis  trial,  and  runs  no  risk  of 
a  second  Indictment  for  tbe  same  offense,  and 
taUng  this  view  of  It  we  hold  that  the  In- 
dlctmeat  was  sufficient  to  withstand  a'  mo- 
tion in  arrest  of  judgment. 

An  assignment  of  error  Is  based  on  the  re- 
fnsal  of  the  court  to  strike  out  the  testimony 
of  3.  E.  Cade  as  to  the  dying  declaration  of 
Win  Jones.  Mr.  Cade  testlfled  that  he  had  a 
coorersatlon  with  Jones  on  Monday  after  be 
was  ^ot  (which  was  two  of  three  days  after* 
*ard9)  In  wbl(±i  Jones  in  answer  to  a  ques- 
tloD  as  to  bow  be  felt,  stated :  "Oh,  I  am  go- 
ing to  die,  Mr.  Cade,  I  am  going  to  die.  Sar- 
ab  Newton  shot  me,  and  I  am  going  to  die." 
Mr.  Cade  said  to  him:  "I  don't  think  you  are 
going  to  die."  Jouea  replied,  "Yes,  I  know  I 
will"  Jones  further  stated  to  Mr.  Cade  that 
James  Newton  was  fixing  to  shoot  him,  and 
that  he  was  watebing  Sarah  Newton,  and  Sar- 
ah ebot  him  from  tbe  side,  and  that  Sarah 
»hot  bim  first  It  Is  evident  from  tbe  testi- 
mony of  the  physician  who  attended  Jones  on 
tile  Saturday  previous  that  he  was  In  a  very 
critical  condition.  Mr.  Bennet  moved  to 
■trike  out  this  testimony  of  Mr.  Cade  on  the 
groond  that  it  was  nothing  but  the  verlml 
Btatemento  of  a  man,  a  very  weak  man,  and 
<ute  very  l>ad]y  Injured,  and  that  he  was  not 
tmder  oath,  and  the  defendants  were  not  pres- 
rait  at  tbe  time.  The  motion  was  denied,  and 
the  defendants  excepted.  We  are  of  the 
opinion  that  applying  the  doctrine  of  Dixon 
T.  State,  13  VltL  630,  there  was  no  error  com- 
mitted in  denying  the  motion  as  under  the 
drcomstances  as  shown,  the  trial  judge  bad 
mfllclent  cause  to  be  satisfied  that  at  the  time 
Jones  made  these  statements  to  Cade  he 
(Jones)  evidently  believed  he  was  without 
bope  of  recovery.  Clemmons  t.  State,  48  Fla. 
aoo,  aO  South.  699. 

The  court  charged'  the  jury  "If  you  believe 
tmn  the  eridence  b^ond  a  reasonable  doubt 


that  the  defendant  Sarah  Newton,  alias  Sarah 
Van  Dyke  flred  the  fatal  shot  from  a  premedi- 
tated design  to  effect  the  death  of  tbe  said 
Win  Jones,  yon  will  find  her  gnllty  of  murder 
In  the  flrst  degree  as  charged  In  the  Indict- 
ment" The  objection  to  this  <aiarge  Is  tiiat 
it  assumes  that  Sarah  Newton  fired  the  fatal 
shot,  a  fact  which  she  denied.  We  think  It 
unnecessary  to  say  more  than  that  it  would 
undoubtedly  hare  presented  their  duty  to  the 
Jury  In  a  clearer  form  to  have  Instructed  them 
to  the  effect  if  th^  believed  fjom  the  evi- 
dence beyond  a  reasonable  doubt  that  Sarah 
Newton  shot  Will  Jones,  and  that  be  died 
from  the  effects  of  said  shooting  as  alleged  In 
the  indictment  and  that  she  shot  Jones  from 
a  premeditated  design  to  effect  his  death,  ihej 
should  find  her  guilty  of  murder  In  the  first 
degree.  Tbe  two  prominent  facts  essential  to 
constitute  murder  in  the  first  degree  In  this 
case,  viz.:  the  shooting  and  killing,  and  tbe 
shooting  and  killing  from  a  premeditated  de- 
sign, would  thus  be  presented  to  the  Jury,  and 
all  difficulty  of  construction  avoided.  Tbe 
same  remarks  are  applicable  to  the  sixth 
diarge  given  by  the  trial  Judge. 

The  trial  Judge  charged  tbe  Jury  as  follows : 
"If  you  find  both  defendants  guilty,  the  form 
of  your  verdict  will  be  *we,  the  Jury,  find  Iwth 
defendants  guilty  of  murder  in  the  first  de- 
gree as  charged  In  the  Indictment* "  and,  also, 
"If  you  find  one  of  the  defendants  guilty,  and 
the  other  not  gnllty,  the  form  of  your  ver- 
dict will  be  'we,  tbe  Jury,  find  the  defendant 
(naming  him  or  her)  guilty  of  murder  In  the 
flrst  degree,  as  charged  In  the  Indictment  and 
the  defendant  (naming  the  other  defendant) 
not  guilty.' "  These  charges  are  assigned  as 
error.  The  trial  judge  did  not  charge  the 
jury  upon  any  degree  of  homicide  except  mur- 
der in  the  first  degree,  and  by  these  charges 
and  by  one  instructing  the  Jury  to  acquit  if 
they  were  not  satisfied  of  tbe  guilt  of  the  de- 
fendants or  either  of  them  beyond  a  reason- 
able doubt  the  jury  were  practically  Instruct- 
ed to  convict  the  defendants  of  murder  In  the 
flrst  degree  or  acquit  them.  We  have  careful- 
ly examined  tbe  testimony,  and  are  satisfied 
that  there  was  ample  reason  why  the  Jury 
should  not  have  been  thus  restricted  as  to 
the  degree  of  unlawful  homicide  of  which  they 
might  find  the  defendants  guilty.  These 
charges  were,  therefore,  injurious  to  the  de- 
fendants, and  erroneous. 

We  do  not  think  It  necessary  to  notice  any 
other  assignment  of  error.  Because  of  the 
errors  which  have  been  Indicated  the  judg- 
ment of  the  circuit  court  in  the  case  of  each 
of  the  defendants  Is  reversed  at  tbe  cost  of 
the  county  of  Volusia,  and  the  cause  remand- 
ed for  further  proceedings  In  accordance  with 
law. 

TATLOB  and  PABKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKREIX 
and  WHITFIELD,  JJ.,  concur  in  the  opinltm. 
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MRBGANTILE  EXCH.  BANK  T.  TATW)E 
et  b1. 

(Sapreine  Court  of^lo^L^  Divlrion  B.  April 

1,  VKAVVmXm     CONVETANCM  —  CnATTBL 
MbBTOAOB— POWKB  OF  MABBIED  WOUAK  TO 

Make.  ,  ,  ... 

A  married  woman,  engaged  In  a  mercantile 
basineas  in  her  own  name,  and  owning  merchan- 
dim  which  is  her  separate  statutory  property, 
valued  at  $18,000,  and  indebted  to  a  bank  in 
the  sum  of  $4,400.  for  which  she  had  riven  her 
notes  for  moaeys  borrowed  by  her  and  used  in 
purehaaing  and  replenishing  her  ■J™, 
merchandise,  executed  on  the  26th  of  May,  iwud, 
a  mortgage  to  the  bank  on  said  atock  of  mei^ 
chnndlse,  and  a  lease  of  her  storeroom  to  secure 
the  payment  of  said  borrowed  moneys,  coats, 
etc.,  in  which  mortgage  the  husband  of  the  mar- 
ried woman  joined,  and  therein  himself  covenant- 
ed to  pay  the  said  money.  By  the  terms  of  the 
mortgage  the  bank  was  anthori»ed  to  take  im- 
mediate possession  of  the  mortgaged  property, 
and  to  sell  and  dispose  of  the  Mime  and  to  pay 
the  debt  secured,  costs,  etc  The  bank  went 
Into  immediate  possession  of  the  mortgaged 
property  and  was  proceeding  to  sell  and  diBp<»e 
of  the  said  mortgaged  property,  when  enjoined 
by  a  creditor  of  the  married  woman.  In  a  pro- 
ceeding in  chancery  brought  by  a  ™'»>r  « 
the  married  woman,  attacUug  the  mortgage  to 
the  bank  it  is  held:  .  . 

(a)  That  the  married  woman  was  authorized 
uirfer  the  Constltation  and  laws  to  execute  such 
a  mortgage,  that  it  was  bona  fide,  and  supported 
by  a  valuable  consideration.  .  ^  _ 

(b)  That  as  it  does  not  appear  what  was  the 
eztoit  of  the  Indebtedness  of  the  married  woman 
which  could  be  charged  in  equity  upon  her 
separate  statutory  property,  nor  how  much  proih 
er^  she  owned,  nor  the  value  at  the  time  she 
ex(iated  the  mortgage,  it  oinnot  »*  he'f,^" 
hindering,  delaying,  or  defrauding  other  credit- 
ors. 

2.  Same— Evidence. 

The  fact  that  a  mortgage  is  made  on  *i**t: 
000  worth  of  property,  to  secure  a^oebt  ot 
$4/400.  Is  not  of  itBelf  sufflci<mt  to  »tabli^a 
fraudulent  Intent  In  the  execution  of  the  mort- 
case- 

(Syllabus  by  the  CourL) 

Appeal  from  Circuit  Court,  Dnral  Coonty : 
K,  M.  Call,  Judge.  _  « 

Bill  by  Aitken.  Son  &  Co.  against  Both 
B  MacDonald,  Malcolm  G.  MacDonald  and 
the  Mercantile  Exchange  Bank.  Decree  for 
plalntUC,  and  the  bank  appeals.  Beversed. 

On  the  lat  day  of  September,  1903,  Aitken, 
Son  &  Co.  filed  a  WU  In  the  circuit  court  of 
Duval  county.  Fla.,  against  Ruth  E.  Mac- 
Donald, Malcolm  Q.  MacDonald,  her  husband, 
and  the  Mercantile  Exchange  Bank,  a  cor- 
poration oi^anlzed  under  the  laws  of  Flori 
da  and  having  Its  place  of  ImBlnesB  In  the 
cfty  of  Jacksonville,  -wherein  complainants 
Allege  that  they  are  engaged  In  business  la 
the  city  of  New  Tork  and  have  been  Cor  many 
years  last  past,  and  that  they  sold  to  the 
defendant  Buth  B.  MacDonald  certain  goods, 
wares,  and  merchandise  shown  by  a  state- 
ment attached  to  the  bill,  on  which  tberc 
Is  due  for  purchase  money  the  sum  of  $599.- 
93,  which  was  due  and  unpaid,  and  that 
said  goods,  wares,  and  merchandise  were  pur- 
chased by  the  said  Buth  E.  MacDonald  and 


dellr^^  to  ber  for  flie  benefit  of  her  sep- 
arate property  and  to  be  sold  by  her  In  tSie 
conduct  of  her  business  conducted  in  the 
dty  of  Jacksonville,  Fla.  That  at  tbe 
time  the  said  goods  were  sold,  and  some 
time  prior  tbereto,  Ruth  E.  MacDonald  was 
tbe  wife  of  Malcolm  Q.  MacDonald  and  was 
conducting  a  business  of  buying  and  selling 
dry  goods,  milllnoy,  and  other  merchar 
dlse  In  the  city  of  JasksonvUle.  and  personal- 
ly had  charge,  managem«it,  and  control  cf 
her  said  business,  under  the  name  and  s^le 
of  Mrs.  M.  O.  MacDonald,  and  that  tbe  said 
business  was  of  consldoable  value,  to  wit. 
$7,000.  and  was  tbe  separate  and  statutory 
property  of  the  said  Buth  VL  MacDonald 
That  the  said  goods  were  sold  to  the  said 
Bntti  E.  MacDonald  upon  ber  promise  to 
pay  for  the  same,  and  were  sold  upon  ber 
sole  credit  and  to  become  her  sole  ant^ 
separate  statutory  property,  and  were  sold 
upon  the  sole  credit  of  her  statutory  prop- 
«ty  and  for  the  benefit  thereof  for  the  pur- 
pose of  replenishing  her  stock  of  merchan- 
dise In  the  usual  course  of  carrying  on  ber 
business,  and  the  said  goods  became  and 
were  a  part  of  the  said  statutory  property 
and  went  Into  the  benefit  of  her  said  busi- 
ness, of  which  she  was  the  sole  owner,  and 
that  the  amount  due  the  complainants  is  i> 
just  claim  and  Is  a  charge  In  equity  upon 
the  said  separate  statutory  property  of  tho 
said  Buth  E.  MacDonald  or  so  much  thereof 
as  may  be  necessary  to  satisfy  complainant's 
demands  with  interest,  costs,  and  solicitor's 
fees. 

That  on,  to  wit  the  26th  of  May,  1903, 
the  said  Buth  E.  MacDonald  and  Malcolm  G 
MacDonald,  her  husband,  executed  and  de 
livered  to  the  Mercantile  Exchange  Bank,  de- 
fendant herein,  a  certain  alleged  mortgage  to 
secure  the  payment  of  certain  promissory 
notes  set  forth  in  said  mortgage,  to  wit: 
A  note  dated  May  25,  1903,  for  $1^,  with 
Interest  and  costs,  payable  10  days  after 
the  date  tbereof  to  tbe  said  bank;  a  note 
dated  March  6, 1003,  for  $1,300,  with  interest 
and  costs,  payable  90  days  after  the  dat 
thereof  to  the  said  bank;  a  note  dated  April 
9,  1903.  for  $1,000,  with  interest  and  costs, 
payable  60  days  after  the  date  thereof  tn 
the  said  bank ;  a  note  dated  April  14,  190P 
for  $800,  with  Interest  and  costs,  payable 
60  days  after  tbe  date  thereof  to  the  said 
bank— all  of  whlcb  notes  are  signed  and 
executed  by  tbe  said  Bntb  E.  MacDonald 
under  the  name  and  style  of  Mxa.  M.  O. 
MacDonald.  That  said  alleged  mortgagee 
granted,  bargained,  sold,  assigned,  trans- 
ferred, released,  conveyed,  and  confirmed  un- 
to tbe  said  Mercantile  Bank,  its  snccessorB, 
assigns,  and  transferees,  a  cotain  lease  held 
by  the  said  defendant  Buth  E.  MacDonald 
on  a  storeroom  numbered  102  West  Forsyth 
street  In  Jacksonville,  Fls.,  In  wblcb  sa^ 
defendant  was  doing  business,  also  all  u<- 
personal  property  of  the  said  defendant 
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Ruth  E.  MacDonald  contained  In  Bald  Btore- 
room,  as  sbown  by  the  certified  copy  of  the 
siUd  mortgage  attached  and  made  a  part  of 
the  bUI  as  Kxblblt  B.  That  said  mortgage 
was  filed  for  record  In  the  office  of  the  clerk 
of  the  circuit  court  of  Duval  county  on, 
to  wit,  the  27th  day  of  May,  1903,  and  the 
bill  alleges  that  the  Mercantile  Exchange 
Bank  on  the  27th  day  of  May,  1903,  entered 
into  and  took  posseaslon  of  the  eald  store 
and  buslnesB  of  Ruth  E.  MacDonald  and  cou- 
tinned  In  fnll  and  absolute  management  ant' 
control  of  said  store  and  business  nntll  the 
appointment  of  a  receiver  therefor.  That 
the  Uercantlle  Bzchange  Bank  has  t»een  dls- 
poaiiig  of  said  «tD(A  of  goods  and  other 
personal  ptffpeetj  ot  considerable  value,  to 
wit,  ItMSOO  or  more,  and  would  have  con- 
tlnaed  to  dlflfpose  of  said  stodc  of  goods  and 
personal  pnqterty,  and  upon  Information  and 
belief  wonld  have  applied  these  proceeds  of 
tbe  aald  notes  and  claims  ot  the  said  bank. 
iinlesB  tbe  said  bank  had  been  restrained  and 
enjoined  fnon  doing  so,  to  wit,  on  July  10, 
1903,  wtMO  N.  P.  Bryan  was  appointed  re- 
ceiver of  the  said  bu^ess. 

Tbe  biU  alleges  that  the  notes  given  to 
tbe  bank  the  defendant  Kntb  E.  Mac- 
Donald are  void  and  invalid,  because  made 
and  executed  bj  a  married  woman ;  that  the 
mortgage  to  secure  the  same,  under  which 
tbe  bank  Is  in  possession  of  the  goods  and 
other  personal  property  of  Ruth  B.  Mac< 
Donald,  is  invalid  and  void,  does  not  coor 
stitute  a  lien  i^on  the  property  of  the  de- 
fendant Ruth  H.  HacDonald,  and  does  not 
constitute  a  valid  claim  which  can  be  en- 
forced against  the  said  Ruth  E.  UacDonald 
either  in  law  or  equity;  that  on  June  11, 
1008,  tbe  Mercantile  Bxfdiange  Bank  com- 
menced a  suit  in  the  circuit  court  of  Duval 
county,  whereby  it  sedcs  to  fbreclose  said 
alleged  mortgage  and  to  make  a  sale  of  said 
property  for  tbeir  interest,  coats,  charges, 
snd  expenses,  including  attorney's  fees  which 
the  said  iMnk  had  incurred  in  the  fore- 
oloshig  and  raforcement  of  tbe  mortgage; 
that  the  said  suit  is  improperly  brought 
by  reason  of  the  fact  tbat  the  said  notes 
and  tiie  allied  mortgage  are  YOiA,  and  tbat 
said  suit  should  be  enjoined  and  restrained; 
that  said  bank  has  in  Its  possession  certain 
acconnts  and  demands  of  the  said  Ruth  E. 
kfacDonald  against  various  persons  amount- 
ing to  a  considerable  sum  to  be  applied  to 
tlie  indebtedness  dug  to  tbe  said  bank. 

And  the  bill  alleges  that  the  notes  and 
mortgage  given  by  Roth  B.  MacDonald  to 
the  Mercantile  Exchange  Bank  hinder,  de- 
lay, and  defraud  other  creditors  of  the  said 
Ruth  E.  MacDonald;  that  tbe  moi-tgoge  was 
Dot  given  upon  good  consideration  and  bona 
flde;  that  the  goods  and  property  were  not 
conveyed  or  assured  to  the  said  bank  upon 
good  consideration  and  itona  fide,  the  said 
lank  at  the  time  of  the  said  conveyance 
0.*  assurance  to  them  made  not  having  any 


manner  of  notice  or  knowledge  of  the  hinder- 
ance,  delay,  and  fraud  upon  the  creditor: 
of  the  said  Ruth  E.  MacDonald;  that  Ruth 
E.  MacDonald  and  Malcolm  G.  MacDon- 
ald, her  husband,  have  left  tbe  state  of 
Florida  ttnd  are  now  In  New  York,  and 
that  they  have  abandoned  the  said  busi- 
ness of  tbe  said  Ruth  E.  MacDonald  and 
left  the  same  in  the  possession,  manage- 
ment, and'eontrol  of  the  defendant  the  Mer- 
cantile Exchange  Bank;  and  tbat  said  Ruth 
E.  MacDonald  Is  insolvent  and  unable  to 
pay  tbe  Just  liabilities,  damages,  and  claims 
against  her,  and  that  said  business  should 
be  wound  up  and  the  assets  thereof  dis- 
trlbatcd  In  this  proceeding.  The  bill  prays 
that  the  defendants  may  be  required  to  an- 
swer the  bill,  but  not  under  oath;  that  the 
demands  found  to  be  due  tbe  orators  upon 
an  accounting  be  decreed  to  be  a  charge  up- 
on the  separate  and  statutory  property  of 
Ruth  E.  MacDonald  described  In  the  bill, 
and  that  so  much  thereof  be  sold  as  wir 
be  necessary  to  pay  the  orators'  claim,  in- 
terest, costs,  and  solicitor's  fees;  tbat  the 
said  notes  and  the  alleged  mortgage  given 
by  the  bank  may  be  decreed  null,  void,  an(^ 
Invalid,  and  that  the  said  defendant  bank 
be  perpetually  enjoined  and  rortralned  from 
a  further  prosecution  of  its  suit  to  f<n«clos« 
said  mortgage  and  be  required  to  account 
for  all  moneys,  property,  goods,  or  merchan- 
dise turned  over  and  delivered  to  It  by  the 
said  defendant  Ruth  E.  MacDonald,  and  tbat 
the  proceeds  derived  from  all  sales  and  dlfr* 
tribntions  of  the  property  be  paid  into  the 
registry  of  the  court ;  tbat  the  orators  I 
decreed  to  have  a  lien  upon  the  said  fnndr 
proceeds,  and  property  now  In  the  bands  of 
the  receiver  from  the  date  of  the  appoint- 
ment of  the  receiver  herein,  and  that  such 
Hen  be  decreed  prior  in  dignity  to  all  Hens, 
except  the  lien  of  Armstrong,  Cator  &  Co.; 
that  a  master  be  appointed  to  state  a  prop- 
er account  between  Ruth  B.  MacDonald  and 
the  orators  and  to  ascertain  the  assets, 
credits,  and  llablilties  of  the  said  defendant; 
that  N.  P.  Brj-an.  receiver,  as  aforesaid,  be 
ordered  to  take  Into  his  possession  all  the 
property  of  Ruth  E.  MacDonald,  as  herein- 
before set  forth,  and  to  convert  all  the  said 
property  into  money  at  the  earliest  possible 
moment,  collect  the  debts  due  tbe  said  Ruth 
E.  MacDonald,  bring  suits,  and  to  do  all 
other  things  necessary  to  protect  tbe  assets 
of  the  said  Ruth  B.  MacDonald  and  for  gen- 
eral relief. 

Tbe  foregoing  contains  tbe  substance  of  the 
bill. 

Copies  of  the  notes  and  the  mortgage  re- 
ferred to  in  the  bill  are  attached  thereto  as 
exhibits.  On  the  1st  of  September,  1003,  the 
circuit  judge  made  an  order  enjoining  the 
Mercantile  Exchange  Bank  from  prosec-utini; 
Its  suit  for  the  foreclosure  of  its  mortgage 
and  notes  until  the  further  order  of  tbe 
court  and  extending  toe  receivership  of  h'. 
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P.  Bryaii,  wbo  had  before  been  appointed  re- 
cdver  In  tbe  case  of  i^rmstTon^  Gator  & 
Oo.  against  tbe  defendants  to  this  case.  Oa 
the  2d  of  NoTonber,  1903,  the  Mercantile 
Brcbange  Bank  filed  Its  answer  to  the  bill, 
alleging  that  it  had  no  knowledge  or  Informa- 
tion In  r^erraice  to  the  parcbaBe  of  gooda 
by  Bnth  BL  MacX>(»iald  from  the  complain- 
ants and  does  not  admit  said  ^I^tlcm, 
but  requires  proof  (tf  It  It  a^lts  that 
Ruth  EL  MacDonald  was  and  still  Is  the  wife 
of  Malcolm  a.  MacX>(»iald,  as  alleged:  that 
Bath  E.  MacDonald  was  eondnctlng  a  busi- 
ness of  buying  and  selling  dry  goods  and 
mlUlnwy,  aa  all^^;  that  she  controlled  said 
boslnesB  under  tbe  namQ  of  Mrs.  Malcolm 
O.  MacDonald;  that  the  business  was  <^ 
considerable  valne  and  belleres  It  was  folly 
of  the  value  of  f7,000;  tiiat  It  was  the 
B^iarate  statutory  prop^ty  of  Bnth  E.  Mac- 
Donald; that  It  has  no  knowledge  or  Informa- 
tion whether  the  goods  w^^A  by  the  com- 
plainant went  Into  her  atocft  of  merchandise 
and  were  separate  statute^  property  of 
her,  or  that  the  Indebtedness  allied  was  a 
chai^  In  equity  iQWn  said  goods  or  Bto<^ 
of  merchandlsei  but  requires  strict  proof. 
l%e  answer  alleges  that,  If  said  daims  are 
Hens  In  equity  upon  tbe  statutory  property 
of  Buth  E.  MacDonald.  tb^  were  suCh  with- 
out notice  actual  or  constnurtlTe  to  the 
defendant  bank,  and*  that  the  said  property 
Is  snblect  to  tibe  first  lien  of  tbe  defendant's 
mortgage.  The  answer  admits  th{>  execation 
of  tbe  notes  and  mortgage  described  In  the 
bill  to  the  defendant  It  admits  that  the  de- 
f^dant  about  the  time  allied  In  the  bill, 
did  enter  Into  and  take  possession  of  tbe 
store  and  other  property  of  tbe  defendant 
Ruth  E.  MacDonald,  described  in  the  said 
mortgage,  and  continued  in  the  control  and 
possession  of  the  same  and  engaged  In  sdl- 
tng  ai^  disposing  of  the  said  goods  and  other 
pnqperty  up  to  the  time  <HF  tbe  order  of  this 
court  made  cm  tbe  13th  July  appolntlDg  a 
receiver  In  tbe  suit  of  Armstrong,  Gator  & 
Go.  against  tbe  defendants;  denies  that  it 
has  continued  in  the  possession  of  any  part 
of  said  property  or  was  disposing  of  and 
selling  the  same  at  the  time  of  the  filing  of 
the  bill  In  this  case ;  and  alleges  that  It  de- 
livered all  tbe  property  r^alnlng  In  Its  pos- 
session to  N.  P.  Bryan,  tbe  receiver  appoint- 
ed in  said  cause.  It  denies  that  the  notes 
and  mortage  given  the  defendant  by  Ruth 
BL  MaCDonnld  are  void  or  Invalid,  but  avers 
that  tbe  said  notes  and  mortgage  constitute 
a  valid  claim  against  s^arate  statutory 
property  of  thesaldButii  B.  MacDonald.  Hie 
answer  avers  that  the  aald  notes  and  mort- 
gage are  given  for  the  Indebtedness  Incurred 
by  Buth  B.  MacDonald  fw  money  borrowed 
from  tbe  defendant  furnished  and  advanced 
to  her  for  the  benefit  of  her  separate  statu- 
tory property,  to  wit,  for  the  purchase  and 
replenishing  of  her  stodc  of  merchandise,  iu 
paying  bills  Incurred  therefor,  and  in  con- 
ducting and  carrying  on  her  business  as  set 


fbrth  In  the  said  mortgagee  The  answer  ad- 
mite  that  tbe  defendant  about  June  11, 
1908,  oommouied  a  foreclosure  suit  of  tlie 
said  mortga^  but  dmies  that  the  suit  was 
improporly  brought  and  that  It  bad  no  right 
to  the  relief  prayed,  and  avers  Oat  at  the 
time  €/t  the  commencauoit  of  the  said  suit 
the  mortgage  was  due^  8id>ject  to  foredosnr^ 
and  a  large  sum  was  due  thereon  to  the  de- 
fendant  The  answer  denies  that  the  said 
notes  and  mortgage  hinder,  delay,  and  de- 
fraud other  creditors  of  the  said  Buth  E. 
MacDonald.  It  denies  the  all^tlon  of  the 
bin  that  the  mortgage  was  not  glvoi  upon 
good  consideration  and  bona  fld^  but  alleges 
that  tbe  transaction  was  bona  fide  and  upon 
good  consideration,  to  wit  muiey  furnlsbed 
and  advanced  to  tbe  said  Ruth  B.  MacDonald 
tor  the  use  and  ben^t  of  her  separate  stat- 
utory prop^ty  which  was  the  subject  of  tbe 
said  mortgage  and  assignment  The  defend- 
ant alleges  that  Is  has  no  knowledge  of 
whether  at  the  time  of  the  filing  of  this  bill 
Buth  E.  MacDonald  was  Insolvoit  and  un- 
able to  pay  bar  Just  liabilities,  and  therefore 
neither  admite  nor  denies  the  same.  The 
answer  allies  that  the  defendant  obeyed  the 
order  of  the  court  in  all  respects  In  turning 
over  and  delivering  to  N.  P.  Bryan  the  prop- 
erty which  it  was  therein  directed  to  do. 
The  answer  denies  that  the  mon^  receiv- 
ed by  it  from  the  sale  c/t  tbe  said  pn^urty 
of  the  said  Ruth  E.  Mat^nald  are  trust 
mon^,  or  that  tbe  same  should  be  accounted 
for  to  the  receiver  and  held  by  him  for  tbe 
creditors  of  Ruth  E.  MacDonald,  and  denies 
that  any  creditors  of  the  said  Bulh  B.  Mac- 
Donald, except  the  defendant,  have  any  rl^t 
or  Interest  in  and  to  tbe  moneys  received  \fj 
this  defoidant  from  the  sale  of  the  said 
prcqterty  whoi  In  Ito  possession,  and  avera 
that  said  mon^B  were  rectived  by  it  in  pay- 
ment of  the  said  mortgage  under  the  terms 
thereof.  The  answer  alleges  that  having 
taken  possession  of  tbe  property  under  the 
tmns  of  the  said  mortgage  and  tbe  accounta' 
turned  over  to  It  It  proceeded  with  due  dili- 
gence in  the  ezoMiIse  of  economy,  and  to  the 
best  advantage  to  make  a  sale  of  the  goods 
and  collect  said  acoounte;  that  np  to  the 
time  whssa.  It  snrrradwed  and  delivered  pos- 
session of  said  property  and  choses  in  action 
ranalnlng  In  its  poBseeslcm  to  the  receiver.  It 
had  realized  thereon  the  sum  of  $5,541.87  net 
after  paying  expenses;  that  while  the  said 
sum  In  tbe  case  of  this  defendant  is  more 
than  sufficient  to  cover  the  Indebtedness  to 
It  by  the  said  Bnth  B.  MacDonald  at  tbe  time 
of  the  execution  of  the  said  mortgage  and. 
accrued  Interest  tbereon,  that  this  defendant 
has  had  to  Incur  large  expenses  and  Uablll- 
ties  in  the  employm^t  of  attorneys  and  solic- 
itors and  court  costs  bi  the  forecloBure  suit 
and  In  def^dlng  the  said  mortgage  In  this 
suit  and  In  the  suit  of  Armstnmg,  Gator  & 
Co.  and  certain  other  suite  brought  by  James 
J.  Johnson  and  others  against  this  defend- 
ant on  the  chancery  side  of  this  court  and 
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■eAlng  similar  relief  to  tbat  songbt  In  tbis 
case:  also  1&  tbe  petition  of  InToluntarj 
bankruptcy  Instituted  against  Ruth  E.  Mac- 
Donald  by  Tefft,  W^ler  &  Co.  and  others  la 
tbe  District  Court  of  tbe  United  States  for 
the  Sontiiem  District  of  Florida,  based  npon 
tbe  said  morUESge  as  a  fraudulent  preference 
of  a  creditor  and  as  being  an  act  of  bank- 
mptcy.  Ttie  answer  avers  tbat  all  tbe  costs, 
charges,  and  attorney's  fees  are  secured  to 
be  paid  by  the  said  mortgage  and  prays  that 
the  same  may  be  allowed,  and  Is  advised  that 
tbey  will  not  be  any  less  than  $1,500.  The 
answer  avers  that  the  said  sum  In  Its  hands 
la  not  sufficient  to  pa^  the  Indebtedness  se- 
cored  by  the  said  mortgage,  together  with 
the  said  costs,  charges,  and  attorney's  fees. 
The  answer  contains  a  general  denial  of  all 
other  matters  In  tbe  bill  not  therein  sufQ- 
dently  confessed,  traversed,  avoided,  or  de- 
nied. The  answer  also  contains  a  demurrer 
to  the  bill  for  want  of  equity. 

A  replioatlon  was  filed  to  the  answer  and 
testimony  taken  by  an  examiner.   The  cause 
was  then  heard,  and  a  decree  entered,  in 
which  the  equities  were  found  to  be  with 
tbe  complainants,  fixing  the  amount  due  them 
at  $599.93,  with  interest  amounting  to  $91.56 
as  the  price  of  goods,  wares,  and  merchan- 
dise purchased  by  Ruth  E.  MacDonald,  in 
the  conduct  of  her  mercantile  business,  as 
set  forth  In  the  bill,  and  which  complainants 
were  entitled  to  have  charged  In  equity  on 
said  property,  and  declaring  a  Men  tbereon 
for  the  same  and  costs  npon  said  separate 
Ftntutory  property,  describing  the  same  prop- 
erty covered  by  the  mortgage  of  the  defend- 
ant Imnk  to  commence  from  tbe  appointment 
of  the  receiver  on  September  1,  1903,  and  de- 
claring a  lien  in  favor  of  complainants  npofa 
the  proceeds  of  said  property  sold  by  said 
t>nnk.  declaring  the  mortgage  of  the  bantc  null 
nnd  TOld,  and  canceling  and  setting  aside  the 
same,  requiring  tbe  defendant  bank  to  pay 
said  proceeds,  viz..  $5,541.87,  instanter  into 
tbe  registry  of  the  court  It  also  declares 
the  lien  of  Armstrong,  Cator  &  Co.  a  prior 
Hen  on  the  same  property,  and  tbat  tbe  com- 
plainant must  therefore  resort  to  the  fund 
deposited  by  the  Mercantile  Bank  with  tbe 
clerk  of  tbe  court   Tbe    dea;^  also  per- 
petaaUy  enjoins  tbe  bank  from  prosecuting 
tbe  suit  for  foreclosure  of  Its  mortgage,  and 
contains  other  details  not  necessary  to  be 
stated  In  order  to  tbe  understanding  of  the 
questions  presented  here.   The  defendant  the 
Mercantile  Exchange  Bank,  appeals  from 
this  decree^   Bnch  other  facts  as  may  be 
necessary  to  be  considered  will  be  given  in 
tbe  opinion. 

Flemmc  ft  Fleming,  for  appellant  John 
W.  Dodger  for  appellees. 

HOGKER.  J.  (after  stating  tbe  facts). 
Ibere  are  10  assignments  of  error;  the  first 
baaed  on  the  Interlocutory  order  of  the  chan- 
cellor enjoining  tbe  Mercantile  Exchange 
Bank  trom  fbredosbig  Its  mortgage  acalnat 


the  property  of  Buth  E.  MacDonald,  and  the 
remainder  based  on  the  final  decree,  and  upon 
the  several  features  of  tbat  decree.  The  con- 
tention made  here  by  tbe  appellees  to  siq>port 
the  decree,  both  orally  and  In  their  briefs, 
may  be  divided  into  two  proimsltlons:  First 
tbat  the  mortgage  of  the  bank  was  not  given 
upon  good  consideration,  was  not  bona  fide, 
and  was  void;  and,  second,  tbat  the  notes 
and  mortgage  hindered,  delayed,  and  defraud- 
ed other  creditors  of  Rntb  B.  MacDonald. 

The  testhnony  establlsbes  the  foUowbig 
facts:  That  Mrs.  M.  Q.  MacDonald,  who  was 
a  married  woman,  tbe  wife  of  M.  O.  MacDon- 
ald, tor  several  years  before  the  notes  and 
mortage  were  executed  to  the  bank,  had  been 
engaged  in  carrying  on  In  her  own  namcv 
and  for  her  own  benefit,  a  merchantlle  busi- 
ness In  Jacksonville,  Fla.,  buying  ^nd  selling 
millinery  and  other  goods;  that  she  had  dur- 
ing that  time  kept  an  account  with  the  Mer- 
cantile Exchange  Bank,  and  had  been  In 
the  habit  from  time  to  time  of  borrowing  mon- 
ey from  the  bank  with  which  to  pay  for  goods 
used  by  her  In  her  said  business;  that  she  had 
given  the  business  her  personal  experience 
and  attention;  that  the  property  thus  acquired 
by  her  was  her  separate  statutory  property; 
that  about  the  time  of  tbe  execution  of  the 
notesdescrlbedintheblllshehad  become  indebt- 
ed to  the  bank  on  account  of  moneys  borrowed 
by  her  for  use  and  used  In  her  said  business  la 
paying  for  merchandise  which  went  into  her 
stock  to  the  extent  of  $4,400,  evidenced  by  the 
said  notes;  that  to  secure  the  payment  of  this 
Indebtedness  she  and  her  husband  executed 
the  mortgage  which  the  bill  seeks  to  have  an- 
nulled; that  the  mortgage  Itself  In  the  plain- 
est terms  states  that  the  money  which  was  so 
borrowed  was  used  by  Mrs.  MacDonald  In 
carrying  on  her  said  mercantile  business,  and 
contains  a  covenant  by  both  Mrs.  M.  G.  Mac- 
Donald and  her  husband  to  pay  tbe  Indebted- 
ness evidenced  by  the  said  notes,  and  pro- 
vides for  tbe  delivery  of  possession  of  tbe 
mortgaged  property,  which  was  clearly  the 
separate  statutory  property  of  Mrs.  MacDon- 
ald. to  the  bank,  and  authorizes  It  to  sell  and 
dispose  of  the  same  and  apply  tbe  proceeds 
to  the  payment  of  tbe  costs  of  selling  and 
disposing  of  the  same,  and  to  the  payment 
of  the  Indebtedness  to  the  bank,  and  provides 
for  attorney's  fees  for  collecting  and  enforcing 
the  rights  of  the  mortgagee. 

The  mortgage  was  recorded  In  Duval  coun- 
ty on  May  27,  1903.  The  bank  immediately 
took  possession  of  the  mortgaged  property. 
Mrs.  MacDonald  being  In  poor  health,  and 
began  to  dispose  of  it,  and  up  to  the  time  it 
was  enjoined  and  the  property  put  in  the 
hands  of  a  receiver.  In  the  suit  of  Afth- 
strong,  Cator  &  Co.  agaiust  the  defoiidauts. 
viz.,  on  the  16tb  of  July,  1903,  the  bank 
bad  realized  the  net  sum  of  $6,541.87  from  the 
property. 

On  June  11,  1903,  the  Mercantile  Bxchanga 
Bank  filed  a  bill  to  foreclose  Its  mortgage, 
which  by  Its  terms  was  then  due  aud  payable: 
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On  Jone  12, 1903,  one  of  the  creditors  of  Mrs. 
MacDonald  filed  an  involuntary  petition  In 
banlcruptcy  against  lier  In  the  United  States 
court,  charging  tliat  said  mortgage  was  a 
preference,  and  an  act  of  banliruptcy,  and 
that  she  was  insolvent.  It  appears  from  some 
of  the  testimony  that,  upon  a  hearing  of  this 
petition  upon  the  testimony.  It  was  denied  on 
the  ground  that  Mra.  MacDonald  was  not  in- 
solvent It  ap[>ears  from  the  testimony  that 
the  stock  of  goods  about  the  time  the  mort- 
gage was  executed  was  worth  flS.OOO,  but  It 
does  not  clearly  appear  what  amount  of  mon- 
ey Mrs.  MacDonald  owed  at  that  time.  One 
of  the  witnesses,  F.  P.  Fleming,  Jr.,  who 
was  of  couusel  for  the  banlc,  states  that  under 
the  directions  of  bis  firm  an  inventory  was 
made  of  Mrs.  MacDonald's  stock,  and  a  list 
of  her  assets  and  liabilities  made  up,  which 
enabled  the  firm  to  conclude  that  she  was  at 
that  time  solvent.  This  evidence  was  object- 
ed to,  but  no  ruling  was  ever  made  upon  this 
objection.  We  cannot  discover  from  the  evi- 
dence any  lack  of  good  faith  in  the  transac- 
tions between  Mrs.  MacDonald  and  the  Mer- 
cantile Exchange  Bank,  culminating  in  the 
execution  of  the  notes  and  mortgage,  or  In  the 
delivery  of  the  possession  of  the  mortgaged 
property  to  the  bank  for  dlGposition  in  accord- 
ance with  the  terms  of  the  mortgage.  The 
appellees,  however,  contend,  as  we  understand 
the  contention,  that  the  mortgage  was  void  be- 
cause the  notes  of  Mrs.  MacDonald  which  k 
was  given  to  secure  were  void,  and  there  was 
no  consideration  for  said  mortgage  such  as  is 
CDutemplated  in  section  2,  article  11,  of  the 
Constitution  of  Florida  of  ISSri,  as  affording  a 
basis  for  a  charge  In  equity  ui)on  the  separate 
statutory  property  of  a  married  woman,  and 
that  there  Is  no  authority  under  the  laws  of 
Florida  for  the  execution  of  such  a  mortgage. 
Tills  section  of  the  Constitution  has  been 
examined  several  times  by  this  court,  begin- 
ning with  the  case  of  Halle  v.  Einstein,  34 
Fla.  589.  16  South.  554,  and  has  never  been 
construed,  so  far  as  we  are  Informed,  as  a 
limitation  upon  the  power  of  a  married 
woman  to  dispose  of  her  separate  statutory 
property  on  her  own  motion  for  any  purpose 
which  is  lawful  under  the  statute  laws  of 
Florida,  and.  In  conf^truing  the  Constitution 
and  statutes  relating  to  this  question,  we 
should  always  keep  In  mind  that  the  statutoi 
permit  a  married  woman  at  her  discretion  to 
mortgage  her  real  estate  (section  1956,  Rev. 
St  1892)  and  to  make  sales,  transfers,  and 
conv^ances  of  any  of  her  separate  statutory 
property  (section  2072,  Rev.  St.  1892),  under 
the  conditions  there  given,  while  section  2, 
art.  11,  of  the  Constitution  gives  a  court  of 
equity  the  power  In  Invitam  to  declare  liens 
upon  her  separate  property  tn  the  cases  there 
enumerated.  The  first  section  of  article  11 
contains  a  limitation  upon  her  power  of  In- 
cumbering her  separate  property  with  liabil- 
ity for  the  payment  of  ber  husband's  debts. 
It  providis  that,  in  order  for  It  to  be  ao 


liable,  she  must  have  given  consent  by  some 
Instrument  in  writing  executed  according  to 
the  law  respecting  conveyances  by  married 
women.  Therefore  such  a  liability  cannot  be 
created  in  any  other  manner.  But,  as  we  un- 
derstand the  case  of  Halle  v.  Einstein,  su- 
pra, the  second  section  of  said  article  does 
contain  a  limitation  u[)on  the  power  of  courts 
of  equity  to  subject  her  separate  statutory 
property  to  the  payment  of  obligations  or 
debts  contracted  by  a  married  woman  (page 
602  of  34  Fla.,  page  558  of  16  South.).  The 
right  of  a  married  woman,  at  her  own  in- 
stance,  to  dispose  of  hei^  separate  statutory 
personal  property  by  sale,  transfer,  and  con- 
veyance, under  the  authority  of  the  statute 
(secUon  2070,  Rev.  St  1892),  Is  recognized  as 
existing  in  Walling  v.  Christian  &  Craft  Groe- 
cery  Co.,  41  Fla.  479,  27  South.  46,  47  L.  B. 
A.  606,  decided  several  years  after  the  case  of 
Halle  V.  Einstein,  and  this  doctrine  has  been 
recognized  by  this  court  ever  since  the  case  of 
Tunno  v.  Robert,  16  Fla.  738,  was  decided. 
It  is  held  in  these  cases  that  the  statute 
should  be  liberally  construed  In  giving  efTect 
to  the  transfers  of  the  wife.  It  was  applied 
as  embracing  a  pledge  of  the  wife's  stock  in 
a  corporation  as  security  for  her  husband's 
debts  in  the  case  of  Springfield  Company  v. 
Ely,  44  Fla.  319,  32  South.  892.  If  a  married 
woman  may  lawfully,  under  the  terms  of  the 
statute  (section  2070,  Rev.  St  1892)  pledge 
her  stock  In  a  corporation  to  secure  her  hus- 
band's debt  we  can  perceive  no  reason  why 
she  may  not  lawfully  mortgage  her  separate 
statutory  personal  property  to  secure  the  pay- 
ment of  money  which  she  declares  in  the 
mortgage  itself  was  used  for  the  benefit  of 
her  separate  property,  and  which  the  husband 
by  his  covenant  In  the  mortgage  binds  himself 
personally  to  pay.  The  notes  given  by  Mrs. 
MacDonald  could  not  be  made  the  basis  of  a 
personal  judgment  against  her,  and,  because 
of  this  fact  we  understand  the  appellee  to 
contend  that  the  mort^ige  was  withoat  a 
present  consideration  and  void.  But  it  seeniB 
to  us  there  are  several  objections  to  this 
contention:  First  the  husband's  obligation 
to  pay  the  debt  contained  In  the  mortgage  Is  se- 
cured by  the  mortgage;  and,secondly,the  mort- 
gaged property  was  delivered  to  the  mortgag- 
eebank  whIch\ook  possession  of  It  and  was  pro* 
ceeding  to  execute  and  carry  out  the  provi- 
sions of  the  mortgage  when  Its  possession  was 
interrupted  by  the  receivership.  These  were 
present  considerations  for  the  mortgage. 
Jones  on  Chattel  Mortgages  (3d  Ed.)  §  SO.  In 
addition  there  was  the  equitable  consideration 
that  the  money  represented  by  the  notes  was 
actually  used  by  Mrs.  MacDonald  for  the 
benefit  of  her  separate  statutory  property. 
First  National  Bank  of  Pensacola  v.  Htrsch- 
kowltz,  46  Fla.  588,  35  South.  22.  We  are 
therefore  of  opinion  that  the  mortgage  ex- 
ecuted by  Mrs.  MacDonald  and  her  husband 
in  favor  of  the  Mercantile  Exchange  Bank 
upon  her  personal  statutory  property,  wlitcb 
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mortgage  was  properly  recorded,  was  aattaor- 
Used  by  section  2070  of  tlie  Revised  Statutes 
of  lS8i^  and  was  foonded  niioD  a  good,  val- 
uable^ and  sufficient  consideration,  and,  tbe 
mor^sged  property  baring  been  delivered  in- 
to tbe  poBsessIwi  of  tbe  mortgagee,  as  provid- 
ed by  section  1968  of  tbe  Revised  Statutes  of 
1892,  a  valid  Hen  was  thereby  created  on  said 
property,  by  tbe  lawful  act  of  the  parties 
themselTes. 

We  will  now  consider  tbe  second  conten- 
tion— that  this  mortgage  was  not  bona  fide, 
and  that  It  hindered,  delayed,  and  defrauded 
•other  creditors  of  Mrs.  HacDonald.  To  sus- 
tain this  contention  tbe  appellees  quote  in 
their  brief  at  some  length  the  testimony  of 
the  cashier  of  the  bank,  with  tiie  view  of 
showing  that  tbe  bank,  in  lending  mon^  to 
Urs.  BfacDonald,  did  not  rely  for  security 
«n  her  separate  statutory  property,  but  upon 
her  p^sonal  Integrity  and  ability.  This, 
even  if  It  were  satlsfiactorily  shown,  about 
wblch  there  Is  doubt,  does  not  seem  ^to  be 
material. 

It  is  also  contended  that  there  Is  such  a 
discrepancy  between  the  amount  secured, 
^400;  and  the  value  of  the  proper^  mort- 
gaged, which  was  Inventoried  at  118,000,  as 
shows  It  to  be  frauduloit  Sntdi  a  discrep- 
ancy la  sometimes  said  to  be  a  badge  of 
ftand,  as  In  section  58,  Bump  on  Frauduloit 
Conveyances  (4th  Bd.).  We  have,  however, 
-examined  all  the  cases  referred  to  by  Bump 
in  this  connection  (note  S),  and  In  no  <me  of 
them  is  it  held  that  such  a  discrepancy  is  of 
itse'f  conclu^re  evidence  of  fraud.  In  each 
of  these  cases  tiiere  were  other  circnnlBtanceB 
tending  to  establUOi  fraud  Independent  of  the 
^luestion  of  tbe  excessive  security.  In  the 
case  of  I>ownB  v.  Eissam,  10  How.  (0.  S.) 
102, 13  Bd.  346,  the  Supreme  Court  of  the 
United  States  held  that  'Ht  is  no  badge  of 
fraud  for  a  mortgage,  whldi  is  a  mere  aecur* 
Ity,  to  cover  more  property  than  will  secure 
the  debt  due.  Any  creditor  may  pay  the 
mortgage  debt  and  proceed  against  the  pn^ 
«rty,  or  he  may  subject  it  to  the  psyment  of 
his  debt  by  other  modes  of  proceeding." 
This  doctrine  was  applied  in  the  case  of 
Davis  V.  Schwartz,  166  U.  S.  031.  text  641, 
15  Sup.  Ct  237,  39  li.  Ed.  280,  and  also  In 
the  cases  of  First  Nat  Bank  v.  North,  2 
S.  D.  480.  text  494.  SI  N.  W.  96;  Blade 
Hills  Mercantile  Co.  v.  Gardiner,  D  S.  D.  246. 
test  247,  58  N.  W.  557;  Clement  v.  Hartzell, 
^7  Kan.  482.  46  Pac.  961.  In  tbe  case  of 
Black  Hills  Mercantile  Co.  v.  Gardiner, 
supra,  a  debt  of  fl,700  was  secured  by  a 
mortgnge  on  a  stock  of  goods  worth  $10,000, 
and  it  was  held  that  this  circumstance  alone 
was  not  any  evidence  of  a  fraudulent  in- 
tent; that  defendants  had  a  right  to  give  a 
mortgage  to  reasonably  secure  their  indebted- 
ness to  the  bank ;  and  that  it  would  have 
twen  impracticable  to  give  It  on  an  undivided 
portion  of  the  stock,  and  equally  so  on  cer^ 
taip  enumerated  articles. 


If  the  facts  of  this  case  required  It,  we 
might  be  expected  to  extend  ttils  investiga- 
tion to  the  question  whether  the  giving  of 
the  mortgage  to  the  bank  was  not  such  a 
preference  of  the  bank  as  would  make  the 
mortgage  void  under  the  assignment  laws  of 
this  state  (section  2307  et  seq.,  Rev.  St  1892), 
and  in  such  an  Investigation  the  first  proposi- 
tion involved  would  be  whether  these  laws 
apply  to  a  married  woman  at  all,  who  is  not 
sui  Juris*  and  who  can  make  no  transfer, 
conveyance,  or  Incumbrance  of  her  separate 
statutory  property  without  the  consent  and 
joinder  of  her  husband  in  such  transfer  or 
conveyance;  But  we  do  not  think  the  facta 
of  this  case  require  such  an  Inquiry.  There 
la  no  proof  here  that;  when  tbe  mortgage  was 
executed  to  the  bank,  Mrs.  MacDonald  was 
Insolvent  The  fact  of  her  insolvency  was 
alleged  in  the  bill  and  denied  In  the  answer. 
It  was  therefore  necessary  for  the  complain- 
ant to  show  by  some  evidence  the  fact  of  the 
Insolvency.  On  the  contrary,  there  Is  some 
proftf  that  at  that  time  she  was  not  insol- 
vent We  are  not  Informed  as  to  how  much 
property  Mrs.  MacDonald  then  owned,  or  of 
its  value;  nor  are  we  Informed  as  to  the 
extoit  of  her  Indebtedness,  nor  as  to  how 
much  of  audi  indebtedness  could,  under  the 
Constitution,  he  msde  a  charge  upm  her 
separate  property  involved  herein.  The 
transaction  between  herself  and  husband 
and  tbe  bank  appears  to  hare  beeu  aCsolutely 
bona  fide  upon  a  valuable  considwation,  and 
free  from  fraud.  Under  these  circumstances, 
we  are  of  fvinion  that  tbe  chancellor  erred 
In  his  orders  enjoining  tbe  foreclosure  suit 
of  tbe  Mercantile  Exchange  Bank  and  ap- 
pointing the  receiver  of  the  mortgaged  prop- 
erty, and  also  in  bis  final  decree,  wherein  the 
equities  are  found  to  be  with  tbe  complain- 
ants Altken,  Son  &  Co.  Of  course,  the  Mer- 
cantile Exchange  Bank,  having  taken  posses- 
sion of  tlw  mortgaged  property  under  the 
terms  of  the  mortgage,  and  havli^  proceeded 
to  sell  and  dlqrase  of  tbe  ssme,  would  be 
liable  to  account  to  Mrs.  MacDonald  and 
such  of  her  creditors  as  have  liens  on  said 
property  adjudged  to  be  such  by  a  court  of 
eqiUty,  In  the  ecercise  of  tbe  power  conferred 
on  it  by  the  second  section  of  article  11  of 
tbe  Constitution  of  1S85,  for  the  proceeds  of 
tiie  mor^ged  property  over  and  above  the 
debt  due  tbe  bank  which  has  priority,  and 
the  reasonable  costs,  expenses,  and  attorney's 
and  solicitor's  fees  incmred  by  It  in  dispos- 
ing of  the  property  and  in  defending  and 
foreclosing  the  mortgage^  What  particular, 
items  or  bow  much  should  be  allowed  the 
hank  for  such  coste  and  attorney's  fees  are 
matters  which  cannot  be  adjudicated  In  this 
suit,  but  fall  properly  to  be  settled  In  the 
foreclosure  suit  of  the  Mm:anUle  Exchange 
Bank. 

The  decree  and  order  appealed  from  are 
reversed,  at  the  cost  df  tbe  appellees,  with 
directions  that  sucb  further  pi-oceediugs  be 
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had  u  mar  Iw  conilstait  wltb  tike  lav  and 
tUs  opinion. 

TAYLOB  and  PARKUULL,  JJ^  cwcnr. 

SHACK  LEFORD,  0.  J.,  and  COCKKKLL 
and  WHITFIELD,  JJ.,  concar  In  tbe  (pinion. 


SKINNER  MFG.  00.  T.  WRIOHT. 

(Supreme  Court  of  Florida,  Division  A.  ApM 
10,  1906.) 

Tbiaii— Deuubbeb  to  Evidekce. 

A  party  demurring  to  the  evidence  must  set 
fOTth  on  the  record  all  of  the  evidence  intended 
to  be  admitted  thereby,  and,  if  tbis  Is  not  done, 
tbe  oopoainf  party  cannot  be  required  to  join 
therein. 

[Ed.  Note. — ^For  eases  in  point,  see  toI.  4^ 
Gent.  Dig.  Trial,  |  SSI.] 

(Syllabns  by  tlis  Court) 

Error  to  Circuit  Court,  Santa  Rosa  Conn^; 
Charles  B.  Parkhlll.  Judge. 

Action  by  tbe  Slclnner  Manufacturing  Com- 
pany against  Lnm  Wright.  Judgment  for 
defmdant;  and  plalntlfl  brings  error.  Be- 
Tersed. 

Amos  &  West,  tor  plaintiff  In  emr. 
Blount  ft  Bloont,  fOr  defendant  In  error. 

8HACELEFOBD.  C.  J.  This  Is  an  action 
of  ^ectment  instituted  the  plaintiff  In 
error,  as  plaintiff,  against  the  defendant  In 
emr,  as  defendant,  In  the  circuit  court  for 
Santa  Bosa  county  to  recover  the  possession 
of  a  certain  parcel  of  land  and  for  mesne 
profits.  At  the  close  of  all  the  plaUitiff'a 
evidence  the  defendant  filed  what  pnrpwted 
to  be  a  demurrer  thereto.  The  plaintiff  ob- 
jected to  Joining  ttaerebi,  but  the  court  made 
an  order  requiring  it  to  do  so,  whidi  the 
plaintiff  then  did,  and,  after  ai^m«at  by 
tbe  req)ectlTe  counsel,  tbe  court  made  an  or- 
der sustaining  tbe  demnrrer  to  t^e  evidence 
and  rendered  a  judgmoit  in  ftavm  of  the 
defendant  To  this  Judgment  the  plaintiff 
took  a  writ  of  error  returnable  to  the  present 
term.  Three  errors  are  assigned,  based,  re> 
spectlvely,  upon  the  order  requiring  the 
plaintiff  to  Join  in  the  demurrer  to  the  evi- 
dence, tiie  order  sustaining  tbe  demurrer, 
and  the  order  overruling  the  plaintiff's  mo- 
tion fttr  a  new  trial. 

The  demnrrer  In  question  was  as  follows: 

*mie  defendant  demurs  to  the  evidence  In 
tlds  case,  and  for  ground  <tf  demurrer  says 
that  It  is  Insufllclent  to  warrant  the  finding 
ot  a  v»dlct  or  the  rendition  of  a  Judgment 
In  favor  of  the  plaintiff." 

We  are  of  the  opinion  tbat  nil  tiie  errors 
are  well  assigned. 

It  Is  settled  law  to  this  court  that  tbe  party 
demnrriiv  to  the  evidence  must  set  forth  on 
the  record  all  of  ttie  evidence  intended  to  be 
admitted  thereby,  and»  if  this  Is  not  done, 
the  opposing  party  cannot  be  required  to 
Join  therein,  and.  even  If  he  should  Join 


therein  voluntarily,  tb»  court  can  i^ve  ntf 
Judgment  upm  the  demurrer,  but  must 
award  a  venire  de  nova  See  HIggs  v.  She- 
hee.  4  Fla.  882;  Morrison  v.  McEtnntm,  12 
Fla.  5S2;  Hinote  v.  Simpson  A  Co.,  17  Fla. 
444;  Hanover  Fire  Insurance  Co.  r.  Lewis. 
23  Fla.  198,  1  South.  868;  Duncan  r.  States 
29  FlB.  489,  10  Soath.  819;  Wllktaison  v. 
Pensacola  &  M  ntlc  B.  B.  Co.,  85  Fla.  82, 
17  South.  71;  Fee  v.  Florida  Sugar  Manufac- 
turing Company,  86  Fla.  612,  18  Sontii.  853; 
Holland  V.  States  89  Fla.  178.  22  South.  208; 
Ingram  Jacksonville  St  B.  B.  Go^  43  Fla. 
324,  SO  South.  800;  Lowe  v.  State,  44  Fla. 
449,  32  South.  906,  103  Am.  St  Rep.  171; 
Mugge  V.  Jackson  (Fla.)  30  South.  157;  At- 
lantic Coast  Line  R.  B.  Co.  v.  Dextor  (Fla.) 
39  South.  eS4.  Also  see  GUnild*e  Pleading 
(Gtta  Ed.)  446  et  seq.;  Gibson  and  Johnson 
V.  Hunter,  2  H.  Blackstcme,  187.  text  205  et 
seq.;  6  Eucy.  PI.  ft  Pr.  446  et  seq. 

None  of  the  evidence  In  the  Instant  case, 
which  was  partly  documentary  and  partly 
parol,  was  reduced  to  writing,  and  no  facts 
were  admitted  or  stated  on  tiie  record  by 
the  demurrer. 

Further  discussion  Is  unneoesRary.  The 
Judgment  must  be  reversed,  and  It  Is  so  or- 
dered, at  the  cost  of  tbe  def«idant  In  error. 

OOOKBELL  and  WHITFIELD,  JJ.,  con- 
cur. 

TATLOB  and  HOCKEB,  33^  concur  in  the 
opinion. 

PABKHILL,  J.,  disqualified. 


BBTSON  V.  BRIDGB& 

(Sapreme  Court  of  Florida,  Division  A.  April 

24.  1906.) 

Ganceixatioh  or  Instbouehts  —  Duo  — • 

Fraud. 

Questions  of  fact  only  are  involved.  A  deed 
that  waa  not  delivered  vwnntarily,  and  was  ob- 
tained by  deception,  was  properly  set  aside  upon 
prompt  application. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8» 
Cent.  Dig.  Cancellation  of  Instnunents,  1  1.] 

(Syllabui  by  the  Court) 

Appeal  from  Circuit  Court  Suwannee 
County;  B.  H.  Palmer,  Judge. 

Action  by  M.  A.  Bridges  against  Conner 
Bryson.  Decree  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Ira  J.  ft  H.  B.  Carter,  for  appellant.  J. 
B.  Johnaon  (A.  B.  Leslie^  on  tbe  brief),  for 
ai^llee. 

OCKiKRBLL,  X  The  appellee,  as  com- 
plainant, filed  ber  bill  to  cancel  a  deed  to  a 
certain  lot  In  Bryson's  addltltm  to  Live  Oak, 
upon  the  ground  of  fraud  in  the  procucenient 
thereof  by  Connv  Bryson.  No  qnestltais  of 
iaw  are  raised,  but  the  ai^llant  relies  solely 
and  wholly  upon  tbe  wi^ht  of  the  evidence 
which  be  asserts  is  Insufllclent  to  overcome 
the  effects  of  the  sworn  answer,  and  tliat 
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therefore  the  decree  of  cancellation  wta 

oror. 

Onr  reading  of  tbe  evidence,  which  has  been 
carefully  studied,  leads  na  to  tbe  conclusion 
that  tbe  decree  was  correct,  either  upon  the 
theory  tbat  there  was  no  delivery  of  the  deed 
In  tbe  sense  of  a  voluntary  surrender  by  the 
grantor,  or  upon  tbe  tbeory  tbat  there  was 
such  deceptkm  practiced  both  actively  and 
passively  by  the  would-be  grantee  as  to  en- 
title tbe  complainant  to  relief. 

It  is  not  thought  necessary  to  detail  the 
evldoice.  Mrs.  Bridges  Is  fortified  and  cor- 
roborated by  other  witnesses  In  every  sub- 
stantial allegation  of  tbe  bill  and  her  testi- 
mony bears  tbe  earmarks  of  truth,  wbUe 
that  of  the  defendant  Is  impeached  by  his 
own  contradictions  and  evasions  and  by  the 
mouttu  of  others.  The  haste  on  bis  part  to 
get  the  deed  and  have  It  recorded,  and  utter 
indifference  thereafter  to  remedy  a  descrip- 
tion only  too  clearly  disclosed,  as  also  ihe 
promptness  with  which  the  complainant 
sought  her  legal  remedy,  are  noteworthy. 
We  are  not  dealing  with  a  case  of  a.  mere 
falliffe  to  folflll  A  i^omlse,  bnt  ft  decepUan 
as  to  an  wiwHny  tBct,  and  the  citations  for 
sKtelUuit  do  not  apply. 

Tbe  decree  is  manltetly  correct,  and  will 
be  alBrmed. 

BHAC^LBTOBD.  a  J.,  and  WHITFIBZJ)^ 
Jp.  OMiciir. 

TAYLOR,  HOCKBR,  and  PARKHILL,  31., 
concur  in  tbe  opinion. 


(lie  T^) 

No.  15,048; 
BORAH  et  aL  T.  O^MtBLL. 

In  re  BORAH  et  al. 

(Supreme  Oonrt  of  Louisiana.   Feb.  36,  1906. 
On  BeheariDK  March  26,  1906.) 

1.  PAsmnatSHiP— Sun  to  Dusolts— Plud- 

IHO. 

A  petition  which  alleges  a  partnenhlp, 
and  allies  good  reasoos  why  it  should  be  dis- 
solved, and  alleges  that  It  shoald  be  liquidated, 
and  alleges  that  the  defendant  partner  owes  the 

Eetitioners  certain  specific  debts  by  reason  of 
is  fallnre  b>  contribute  his  share  of  the  ex- 
penses of  the  psrtnership,  and  prays  that  tbe 
partnership  be  dissolved,  and  prays  judgment 
sgainst  the  defendant  partner  for  the  specific 
debts,  "or.  in  tbe  event  that  the  court  shoald 
fflii  to  find  that  these  specific  amounts  are  due, 
then  for  a  judgment  for  wlwtever  amount  tbe 
court  may  find  to  be  dn^  and  further  prays 
for  such  other  and  further  remedy  and  relief 
as  the  nature  of  tbe  case  may  require  and  Law 
and  equity  permit,"  shows  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88. 
Cent  Dig.  Partnership, 

2.  Same— Natubi  of  Petition. 

An  allegation  in  such  a  petition  referring 
to  certain  debts  as  having  accrued  after  the 
dinolntlon  of  the  partnership,  and  resrarving 
The  right  to  recover  these  debts  In  another  pro- 
cf^ing,  does  not  change  the  nature  of  the  pe- 
tition as  one  in  settlement  of  partnership. 
&  Sauk— DiBsoLimoN. 

A  partnership  for  dw  cultivation  of  a 
plantation  is  disBolvsd  by  the  seixure  of  an 


nndivided  interest  In  the  plantation,  whereby 
the  partnership  is  deprived  of  the  control  of 
the  plantation. 

[Ed.  Note.— For  caaes  in  point,  see  v<ri.  88, 
Omt  Dig.  Partnership,  ||  006,  614r^6.] 

(Syllabus  by  the  Court) 

Action  by  Charles  F.  Borah  and  John  A. 
Landen  against  Charles  O'Niell.  An  excep- 
tion of  no  cause  of  action  was  overruled  by 
the  district  court,  and  judgment  was  sus- 
tained by  tbe  Court  of  Appeal,  and  the  suit 
dismissed,  and  plalntUt  brings  cwtiorari. 

Fostar.  Hilling  Godchaux  ft  Sanders  and 
Henry  Me^er,  for  applicants.  Charles  O'- 
Niell (D.  Oaffery  ft  Son,  ot  counsel),  for 
respondent 

PROVOSTT,  J.  In  the  district  court  this 
case  was  tried  on  the  merits.  In  the  Court 
of  Appeal  an  exception  of  no  cause  of  action, 
which  bad  been  overruled  by  the  district 
court,  was  snstained.  and  the  suit  was  dis- 
missed. The  case  is  before  this  court  on 
writ  of  review  to  the  Court  of  AppeaL 

The  petition  reads  as  follows: 

"That  they  are  the  owners  in  hifivislon  with 
Charles  A.  O'Niell  of  a  certain  sagar  planta- 
tion situated  In  the  parish  of  St  Mary,  Known 
as  the  Daisy  or  St  Mary  Plantation;  that 
after  acquiring  said  plantation  they  entered  In- 
to a  verbal  agreement  of  partnership  by  which 
they  formed  a  partnership  under  the  firm  name 
of  O'Niell,  Landen  &  Borah,  for  tiie  purpose  of 
carrying  on  planting  operatioos  upon  said  plan- 
tation. It  was  distlnctiy  agreed  and  under* 
stood,  that  one  of  your  petitioners,  John  A. 
Landen,  should  be  general  manager  and  super- 
intendent of  the  said  plantation  for  the  said 
partnership,  with  fuU  power  for  it  to  enter  into 
all  contracts  and  especially  to  contract  all  such 
obligations  as  might  be  necessary  for  the  grow- 
Ingand  harvesting  of  crops  on  said  plantation. 

*Yonr  petitioners  show  that  onder  this  agree- 
ment the  said  Landen  took  possession  of  said 
plantation  as  the  agent  of  the  said  partner- 
ship. He  grew  and  harvested  the  crop  there 
during  the  year  1902.  and  there  was  a  profit 
of  several  hundred  dollars,  which,  hy  agreement 
of  parties,  was  used  for  the  joint  account  of 
the  said  members  of  the  said  partnership  by 
paying  for  mules  purchased  for  said  plants- 
tlon;  that  it  then  became  necessary,  for  tiie 
purpose  of  growing  the  crops  upon  the  planta- 
tion for  the  year  1903,  to  bwrow  money  and  In- 
cur debts  for  fertilizers  and  supplies  to  carry 
on  said  planting  operations. 

"Tour  petitioners  show  that  the  said  John 
A.  Landen,  manager,  as  such,  at  the  beginning 
of  the  crop  year  1908,  and  up  to  May  I2tli  of 
that  year,  secured  money  to  run  said  place  by 
borrowing:  first  from  himself  and  then  from  C. 
F.  Borah,  and  thns  carried  on  the  plantiog 
operations  for  said  firm  to  the  date  aforeeaid. 
May  12th.  at  a  cost  to  said  firm  of  |2,110.79: 
that  at  this  time  the  Interest  of  the  said  O'Niell 
in  the  said  i^antation  was  seized  by  the  sheriff 
of  the  parish  of  St  Mary  under  a  certain  exec- 
utory process  entitled  Charles  F.  Borah  v. 
C.  A.  O'Niell,  No.  130  of  the  docket  of  this' 
honorable  court;  and,  there  being  no  fnnds 
available  at  that  time  for  the  purpose  of  carry- 
ing on  said  planting  operations,  your  petitioners 
joined,  by  tbe  sheriff  who  then  had  the  one- 
third  of  said  O'Niell  nnder  seizure,  executed 
in  favor  of  the  St  Mary  Bank  of  this  place, 
a  pledge  upon  the  crop  then  being  grown;  and 
upon  your  petitioners  solidarily  guarantying  the 
payment  of  the  $2,500  represented  by  said 
I^eoge  ttote^  secured  advances  with  wuch  t» 
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finish  cnltlTatinff  aod  harvesting  said  crops;  and 
one  of  your  petitioners,  John  A.  Landoi,  bav- 
ins  been  appointed  as  keeper  of  the  interest 
scazed  by  said  sherifl^,  and  inatmcted  as  aaeh  to 

fo  on  with  iaid  crop,  finished  cultivating  and 
arresting  the  same  at  an  additional  cost  of 
$2,553.60;  that  the  note  thas  given  and  secured 
said  pledge  was  paid  after  Its  maturity  by 
one  of  your  petitioners.  Charlea  F.  Borah. 

"Your  petitioners  show  that  the  crop  season 
of  the  year  1903  proved  disastrooB,  and  that 
there  was  a  loss  on  account  of  the  raising  and 
harvesting  of  said  crop,  and  outside  of  the 
amount  paid  for  mules,  as  hereinafter  recited, 
of  $3,236.17.  the  said  amount  of  money  being 
expended  in  raining  and  harvesting  said  crop 
being  the  sum  of  ^664.39;  and  the  amonnt 
realised  from  the  sale  of  the  same  and  other 
credits  amount  to  the  sum  of  $1,4:^.28  leaving 
a  shortage,  aa  aforesaid  and  as  will  appear  by 
refermce  to  a  statement  hereto  attadied, 
marked  *A'  and  made  a  part  thereof.  In  addi- 
tion to  this  shortage,  and  the  loss  from  said 
crop,  there  was  a  note  in  favor  of  J.  D.  Sims 
&  Sons  for  mules  purchased,  matoring  January 
1,  1004,  amonating  in  principal  ana  interest 
to  maturity,  to  $772.96. 

"Your  petitioners  show  that  of  the  amount 
expended  op  to  the  eeizure  of  May  12,  1903, 
to  wit,  $2,110.79.  or  thereabouts,  the  said  a 
A.  O'Niell  has  not  paid  any  part  thereof  and 
ia  due  his  one-third  to  your  pet'  ioners,  they 
having  advanced  the  money  or  paid  the  debts 
of  aatd  partnership  to  said  amount,  and  that 
they  are  entitled  to  a  judgment  against  the 
■aid  G.  A.  O'Niell  for  one-third  of  the  above 
named  amoant  or  whatever  is  shown  to  have 
been  expended  for  said  firm  to  the  date  of 
seizure,  with  5  per  cent,  from  May  12,  1903. 

"They  further  aver  that  after  the  seizure  of 
the  one-third  interest  of  the  said  O'Niell  by 
the  said  sheriff  there  were  further  expenses  in- 
curred up  to  December  10,  1903,  the  time  at 
which  aald  crop  was  harreated,  id  the  sum  of 
f2,553.W;  that  this  amoant  has  been  paid  by 
your  petitioners  and  advanced  for  the  purpose 
of  making  said  crop;  but  that  the  one-third, 
which  would  otherwise  be  due  by  said  O'Niell, 
^onld  be  taxed  as  costs  and  paid  by  preference 
out  of  the  sale  of  the  eaid  plantation  when  sold, 
and  however  sold,  and  they  reserve  the  right  to 
have  the  same  so  taxed,  or  to  claim  the  same  in 
future  litizntioD.  as  the  expense  ia  sttll  going 
on  and  will  continue  until  the  proper^  seized 
is  sold  and  the  partnership  finals  dusolTed  and 
liquidated. 

''Petitioners  aver  that  the  mules  purchased, 
as  above  referred  to,  were  settled  for  by  a  note 
drawn  in  solido  by  C.  A.  O'Niell,  John  A, 
Landen,  and  C.  F.  Borah  in  favor  of  J.  D. 
Simma  &  Sons,  bearing  8  per  cent,  interest  per 
annum  from  February  7,  1903,  and  conditioned 
for  the  payment  of  attorney's  fees  at  10  per 
cent,  which  note  in  principal  and  interest  to  its 
maturity,  aggregated  the  sum  of  $772.96,  as 
shown  by  said  note  attached,  and  which  was 
paid  by  petitioners,  and  of  which  amount  they 
ere  entitled  to  recover  one-third  from  the  said 
O'Niell  with  8  per  cent,  per  annum  interest 
from  January  1,  1904,  and  10  per  cent  attor- 
ney's fees. 

"Your  petitioners  show  that  these  mules  were 
purcbasea  for  the  purpose  of  carrying  on  farm- 
ing operations  for  the  year  1903  on  said  plan- 
tation and  that  the  note  sp  executed  by  your 
petitioners  with  the  said  O'Niell  wns  due  one- 
third  by  each;  and  that  your  petitioners  hav- 
ing paid  the  said  note  the  said  O'Niell  ia  due 
one-tnird  of  same  to  your  petitioners,  to  wit, 
$257.65,  with  8  per  cent,  per  annum  interest 
thereon  from  January  1,  1904,  and  10  per  cent, 
attorney's  fees. 

"Petitioners  further  aver  tliBt  the  nnrtner- 
ship  existiuK  between  them  should  he  dissolved 
and  liquidated;  that  the  said  C,  A.  O'Niell.  dur- 
ing the  entire  year  of  1003,  failed  and  aestect- 
ed  to  make  good  any  of  his  part  of  the  obliga- 


tions contracted  by  or  for  the  said  partnerships 
and  still  fails  to  do  so,  claiming  he  is  unable 
so  to  do;  that  he  has  paid  no  part  of  the  run- 
ning expenses  of  the  said  partnerthfpk  and  fM 
these  and  others  reasons  your  peUnoners  are 
entitled  to  have  the  partnership  dissolved  and 
liquidated. 

"They  aver  that  in  dissolving  this  partner- 
shin,  and  adjusting  the  accounts  of  the  raid 
partnership,  and  determining  the  anu>Qnt  which 
"oceeds  realized  from  the  sale  of  the  crop 
grown  during  the  past  year  should  be  credited., 
and,  after  so  directing  the  credits  from  said 
crop,  then  your  petitioners  should  have,  and 
they  hereby  specially  reserve  the  right  to  have, 
one-third  of  whatever  may  have  been  expended 
since  the  said  seizure  taxed  aa  costs  of  court  in 
the  suit  of  Charles  F.  Borah  v.  Charles  A. 
O'Niell.  as  whatever  indebtedness  has  been  in- 
curred since  the  seizure  has  been  incurred  by 
the  sheriff  by  operation  of  law,  and  that  while 
the  same  has  been  paid  by  one  of  your  peti- 
tioners, C.  F.  Borah,  and  is  due  by  the  said  C. 
A.  O'Niell,  the  same  should  be  taxed  as  costij. 

"Wherefore  petitioners  pray  for  service  here- 
of and  citation  on  the  said  O.  A.  O'Niell  accord- 
ing to  law,  and  on  final  trial  they  pray  for  a 
judgment  decreeing  the  dissolution  of  the  part- 
nership existing  between  them  and  the  said  C. 
A.  O'Niell  aa  set  forth  io  the  foregoing  peti- 
tion, and,  on  final  trial,  they  pray  for  a  judg- 
ment against  the  said  O.  A.  O'Niell  jointly  in 
favor  of  your  petitioners,  C.  F.  Borah  and  John 
A.  Landen,  for  the  full  sum  of  $703.59,  it 
being  one-tnird  of  the  amonnt  advanced  and 
which  is  due  by  the  said  O.  A.  O'Niell  for 
amounts  expended  in  raising  the  crop  up  to  the 
uate  of  seizure  of  his  interest  in  said  property, 
with  5  per  cent,  per  annum  Interest  thereon 
from  May  12,  1903. 

"Petitioners  further  pray  for  judgment  jointly 
in  their  favor,  and  against  the  said  C.  A. 
O'Niell,  for  one-third  of  the  amount  expended 
for  mules,  to  wit,  the  sum  of  $257.66  with  8 
per  cent  per  annum  interest  thereon  from 
January  1,  1904,  and  10  per  cent,  attorney's 
fees;  or,  in  the  event  that  the  court  should 
fail  to  find  that  these  specific  amounta  are  due, 
then  for  a  judgment  for  whatever  amount  the 
court  may  nnu  to  be  due  your  petitioners  by 
the  said  C.  A.  O'Niell  after  directing  the  man* 
ner  in  which  the  proceeds  from  the  sale  of  tha 
said  crop  should  be  credited. 

"They  further  pray  that  the  right  of  the 
plaintiffs  herein  be  reserved  to  demand  one- 
third  of  all  amounts  expended  since  the  seizure 
of  the  interest  of  the  said  O.  A.  O'Niell,  and  to 
have  one-third  of  the  same  taxed  as  costs  in 
said  executory  process,  npoa  the  termination 
thereof. 

"They  further  pray  for  snob  other  and  fur- 
ther remedy  and  relief  aa  the  nature  of  the 
case  may  require  and  law  and  equity  permit." 

This  petition  appears  to  us  to  show  a 
cause  of  action.  While  It  Is  vague,  involved, 
and  unsatisfactory,  it  sufBclently  shows  that 
a  partnersblp  was  formed  between  plaintiffs 
and  defendant  for  cultivating  a  plantation 
they  owned  In  Indivlsion,  one-tblrd  each; 
that  the  third  of  defendant  has  Been  seized, 
and  continues  to  be  under  seizure,  so  that 
the  plantation  has  been  since  the  seizure, 
and  la  still  being,  operated,  not  by  the  part- 
nership, but  by  the  plaintiffs  and  the  sheriff ; 
and  that  tiie  partnership  has  been  thereby 
dissolved;  and  dat  plaintiffs  desire  to  bare 
a  settlemmt  of  it. 

Partnership  ends  by  the  extinction  of  the 
thing,  or  the  conmimmation  of  the  business. 
ClT.  Code,  art  2876.  In  this  cane,  the  thtnic 
was  not  eztlngnlshed  nor  the  bushieu  con- 
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aummatecl,  but  the  partnership  was  Just  as 
rffectually  put  out  of  business  by  the  seizure 
aa  !t  could  have  been  by  either  of  these 
events:  It  was  deprived  of  the  control  of 
the  plantation  whose  cultivation  formed 
the  sole  object  and  purpose  of  its  existence. 
A  partnership  entered  into  for  running  a 
steamboat,  is  put  an  end  to  by  the  destruction 
of  the  boat.  Claiborne  t.  Creditors,  IS  La. 
501.  On  the  same  principle,  a  corporation 
comes  to  an  end  when  permanently  deprived 
of  the  work  wblch  formed  the  sole  purixise 
of  Its  organization.  Succession  of  Hutchin- 
son, 112  La.  656,  86  South.  639. 

Tbeiie  Is  also  the  allegation  that  defendant 
has  failed  to  furnish  his  share  of  the  ex- 
peises  of  the  partnership,  and  has  declared 
bis  inability  to  do  so.  This  is  good  grouud 
for  demanuing  a  dissolution.  GIt.  Code,  art 
2888. 

Tbe  special  reaBon  for  which  the  court  of 
appeal  tlwngbt  fhe  petition  failed  to  show 
a  cause  of  action  was  that  It  did  not  dis- 
tinctly prny  for  a  fall  and  final  settlement 
la  the  partnoshlp.  Xme,  It  does  not ;  but, 
taking  the  petition  as  a  whole,  tbe  purpose 
of  baring  a  settlMnent  of  tbe  partnership 
soffldently  at^ears.  Smith  y.  Corcoran,  7 
La.  4S;  Bradford's  Helra  r.  Clarfc.  7  La. 
147;  Ind^endent  Ice  .Co.  t.  Anderson.  106 
U.  55,  30  Sonth.  270;  Id.,  106  La.  95,  80 
Sonth.  272;  Police  Jury  t.  Stareveport,  5 
Ed.  Ann.  661. 

There  Is  tbe  allegation  that  the  partnership 
should  be  liquidated,  and  there  Is  tbe  prayer 
that  defendant  be  condemned  for  whatever 
amount  may  be  found  to  be  due,  in  case  he 
is  not  found  to  owe  tbe  specific  amounts 
dalined.  There  Is  also  the  very  full  prayer 
for  gweral  relief,  which,  taken  In  connection 
with  tbe  allegation  that  the  partnership 
should  be  liquidated,  goes  very  far  towards 
belplng  out  the  situation. 

Tbe  enggestion  is  made  that  If  the  suit 
Is  one  for  tbe  settlement  of  the  partnership, 
then,  tbe  court  of  appeal  has  not  juris- 
diction of  it;  because  tbe  amount  In- 
volved, or  sum  to  be  distributed,  would  ex- 
ceed $2,000.  That  iB  a  guestiou  on  which 
the  Court  of  Appeal  has  not  yet  pronounced 
Itself.  If  It  finds  that  the  amount  involved 
exceeds  Its  Jurisdiction,  it  can  take  appropri- 
ate action  In  the  premises. 

Tbe  reference  in  tbe  petition  to  tbe  debt 
Incnrred  under  tbe  Joint  management  of  the 
sheriff  and  plaintilfs,  and  the  reserve  of  tbe 
right  to  claiin  the  amount  In  anotiier  suit, 
do  not  detract  from  the  petition ;  they  are 
mere  snrplisagew  Aaj  debts  incnrred  after 
tlie  seizure,  and  after  tbe  amsequoit  disso- 
lution of  tbe  partnership,  are  not  involved 
in  its  eetttement  of  the  partnership. 

Tbe  judgment  of  the  Court  of  Appeal  Is 
set  aside,  and  the  case  la  rananded  to  that 
court  to  be  proceeded  wltii  according  to  law ; 
defendant  to  pay  tbe  costs  of  tbe  proceedings 
In  tbis  court 


On  Rehearing. 

PER  CURIA5I.  It  may  be  conceded  that 
a  partnersbip  Is  not,  ipso  facto,  dissolved 
by  the  seizure  of  the  Interest  of  one  of  the 
members.  In  the  instant  case,  the  seizure  ap- 
pears to  have  been  maintained  quod  the  phin- 
tatlon  upon  which  the  operations  of  the  fi^-m 
were  conducted  and  wns  set  aside  only  as  to 
the  crop  and  tbe  movables  which  had  bemi 
placed  upon  the  plantation  by  the  partner- 
ship. Apart  frbm  this,  and  without  reference 
to  the  question  of  dissolution,  vel  non.  we 
are  of  opinion  that  the  petition  disc-loses  a 
cause  of  action.  The  rehearing  Is  acoonllngly 
refused. 


a  16  La.) 

No.  15,972. 

LEWIS  V.  D'ACBOB. 

In  re  LEWIS. 

(Supreme  Court  of  Louisiana.  Jan.  29.  1006. 
Rehearing  Denied  March  26,  1006.) 

1.  Mandakus— CouPEZxiNO  GBANTina  or  In- 

■  JUNCTION. 

Mandamus  will  not  lie  to  compel  the  dis- 
trict judge  to  issue  an  injunction  against  tbe 
farther  prosecution  of  a  salt  Iwtween  the  same 
parties  in  the  same  or  another  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  IMg.  Mandamos,  {  81.] 

2.  Injunction— Enforcement  of  Judqmknt— 

PSEMATUItE  SdIT. 

Where  the  court  of  app^l  rendered  judg- 
ment  In  favor  of  A.,  granting  blm  a  right  of  pas- 
sage over  the  lands  of  B.  to  the  nearest  pabUo 
road,  and  remanded  the  cause  for  further  evidence 
on  the  question  of  damages,  held,  that  the  judg- 
ment was  In  atwyance,  and  it  would  be  time 
enough  when  It  became  executory  to  consider 
B.'8  right  to  enjoin  its  enforconent  on  the 
ground  of  abatement  by  reason  of  the  allied 
opening  of  another  ptullc  road  extendi.as  to 
lands  of  A. 
(Syllabns  by  the  Court) 

Application  by  John  B.  -Lewis  for  a  writ 
ot-  mandamus  and  certiorari  to  compel  tiie 
granting  of  an  Injuaction  restraining  the 
prosecution  of  a  suit  by  6.  D'AlbOT  against 

the  applicant    Application  dismissed. 

Foster.  Milling,  Godchaux  &  Sanders,  for 
relator.   Respondent  Judge,  pro  se. 

LAND,  J.  R^ator  applies  for  a  man- 
damus to  compel  the  respondent  judge  to 
grant  au  order  of  Injunction  in  ttie  ease  of 
John  B.  Lewis  v.  Q.  D'Albor  filed  In  the 
district  court  in  and  for  the  parish  of  Iberia. 

It  appears  tmm  relator's  allegations  that 
G.  D'Albor  sned  John  B.  Lewis  for  a  right 
of  way,  or  passage,  over  certain  lands  to  the 
nearest  public  road,  and  on  appeal  from  an 
adverse  judgment  to  the  Court  of  Appeal 
for  the  parish  of  Iberia,  succeeded  in  obtain- 
ing a  decree  of  reversal  and  granting  him  a 
right  of  way  or  passage  over  relator's  lands, 
as  Indicated  by  letters  on  a  certain  map  filed 
in  evidence,  and  remanding  the  cause  to  the 
district  court  for  the  assessment  of  damages 
sustained  by  the  relator  by  reason  of  the  ex- 
propriation of  said  right  of  passaga. 
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Relator  represents  that  .before  the  question 
of  the  assessment  of  damages  was  tried,  the 
police  jury  opened  a  public  road  28  feet  In 
width  to  the  property  of  D'Albor,  and  that 
thereupon  the  relator  applied  to  the  respond- 
ent Judge  for  an  injunction  to  prohibit  said 
D'Albor  from  taking  possession  of  the  right 
of  passage  granted  by  the  decree  of  the  Court 
of  Appeal  and  to  prohibit  htm  from  further 
proceeding  towards  the  assessment  of  dam- 
ages In  his  suit  in  the  district,  court 

Relator  further  represents  that  the  district 
judge  heard  argument  on  the  said  application 
for  an  Injunction,  and  that  relator  in  open 
court  offered  to  withdraw  his  appUeation  if 
said  judge  would  order  the  consolidation  of 
the  two  suits;  but  said  judge  not  only  re- 
fused to  grant  the  injunction  but  also  re- 
fused to  order  the  consolidation  of  the  suit 
Whereupon  the  relator  filed  the  petition  now 
before  the  court. 

The  answer  of  the  respondent  Judge  may 
be  summarized  as  follows: 

That  the  Court  of  Appeal  had  rendered  a 
decree '  granting  to  D'Albor  a  certain 
designated  right  of  passage  over  the  estate 
of  the  relator  and  bas  remanded  the  case  for 
the  reception  of  additional  evidence  on  the 
question  of  the  amount  of  indemnification  to 
which  the  relator  might  be  entitled. 

That  the  relator  seeking  to  set  aside  the 
decree  of  the  Court  of  Appeal,  sou^^t  to 
raise  new  issues  after  rendition,  but  that  the 
judge  restricted  relator  to  the  Issue  of  dam- 
ages, and  that  thereupon  the  latter  applied  to 
the  Supreme  Court  for  writs  of  certiorari 
and  prohibition,  which  were  denied. 

Tliat  the  case  was  fixed  several  times  for 
trial  on  the  issue  of  damages,  but  for  vari- 
ous reasons  could  not  be  taken  up  and  tried. 

That  relator  then  applied  for  an  injunction 
against  further  proceedings  In  the  cause  as 
well  as  against  D'Albor  to  prevent  htm  from 
raterlng  Into  the  enjoyment  of  the  rlj^t  of 
way  granted  him  by  the  Judgment. 

That  the  respondent  judge  refused  to  grant 
the  order  for  an  injunction  as  prayed  for, 
because  the  prosecution  of  the  suit  cannot  be 
arrested  by  an  Injunction,  nor  does  an  in- 
junction lie  to  prevent  a  litigant  from  en- 
forcing a  lawful  judgment  which  be  may 
obtain  in  a  pending  suit. 

The  respondent  Judge  submits  that,  If 
since  the  decree  of  the  Court  of  Appeal  was 
rendered,  conditions  have  arisen  which 
abrogate  the  right  of  way  granted,  then 
relator's  remedy  Is  by  suit  to  set  aside  the 
grant,  but  that  while  this  issue  Is  being  con- 
troverted, D'Albor  should  not  be  denied  the 
right  of  prosecuting  the  first  suit 

The  petition  for  an  injunction  alleges  that 
since  the  rendition  of  the  decree  of  the  Court 
of  Appeal  there  has  been  opened  by  the 
police  Jury  a  public  road  leading  from  an- 
other established  public  road  to  the  property 
of  D'Albor,  and  that  therefore  there  Is  no 
longer  a  necessity  of  a  right  of  passage 
across  relator  s  proper^  on  the  line  fixed  by 
the  decree  of  I3w  court 


The  petition  contains  tte  followlne  further 
allegations,  to  wit: 

"That  this  public  road  runs  to  the' quarter 
section  of  his  property,  and  petitioner  tendem 
him  a  right  of  passage  over  the  other  lands 
he  may  own  (which  passase  is  indicated  on 
a  certain  map),  which  enables  him  to  get  to 
other  small  tracts  in  that  section  and  connect 
them  with  the  tract  of  land  which  is  reached 
by  the  public  road. 

"Your  petitioner  shows  that  thia  right  of 
passage  would  be  a  great  deal  less  inconvenient 
to  him;  that  if  It  is  not  chansed  but  permitted 
to  stand  as  originally  decreed  it  would  cause 
him  great  Irreparable  Injury  and  would  amount 
to  a  cutting  in  two  of  bis  entire  plantation, 
thereby  Incioalng  port  his  land  by  the  land 
of  others." 

PialntifT  in  Injunction  alleged  that  he  had 
a  legal  right  to  have  the  right  of  passage 
changed  to  a  point  where  It  would  be  less  in- 
convenient to  him,  provided  it  be  so  changed 
as  to  allow  D'Albor  to  reach  a  public  road. 
The  prayer  of  his  petition  is  for  Judgment 
changing  the  location  of  the  right  of  way  as 
originally  granted  by  the  Judgment  of  the 
Court  of  Appeal  so  as  to  decree  that  the 
same  should  run  on  certain  described  lines 
to  the  uew  public  road. 

Petitioner  prayed  that  D'Albor  be  pro- 
hibited and  restrained  from  entering  upon 
relator's  land  or  attempting  to  take  pos- 
session of  the  rl^t  of  way  ludlcated  on  tlie 
map  "G,  H,"  until '  final  determination  of 
the  same,  and  from  taking  any  further  ac- 
tion in  the  original  stilt  until  the  final  deter- 
mination of  relator's  application  to  change  the 
right  of  way  so  as  to  be  less  Inconveuient  to 
him,  unless  the  two  actions  be  consolidated. 

In  short,  relator  sought  to  enjoin  D'Alljor 
from  prosecuting  his  suit  and  from  taking 
possession  of  the  right  of  way  decreed  in 
his  favor,  pending  the  suit  of  tiie  relator  to 
change  the  location.  As  stated  by  the 
respondent  judge  the  application  for  the 
writ  does  not  rest  upon  any  allegation  that 
D'Albor  was  seeking  to  take  possession  by 
force  or  otherwise  than  by  virtue  of  a  decree 
of  court. 

D'Albor's  ri^t  to  take  possession  under 
the  Judgment  of  the  Court  of  Appeal  remains 
in  abeyance  until  the  quantum  of  compen- 
sation due  relator  is  fixed  by  final  decree  of 
the  court  and  paid. 

Relator  seems  to  apprehend  lhat  the 
prosecution  of  D'Albor's  suit  to  final  Judg- 
ment and  execution  will  impair  or  destroy 
hls  asserted^  legal  right  to  have  tbB  location 
of  tlie  servitude  changed  ao  as  to  be  less  In- 
conveuient to  him. 

In  Brott  V.  Eager.  Ellerman  &  Ok,  28  La. 
Ann.  262,  the  court  said: 

"The  right  to  claim  and  the  right  to  prosecute 
a  suit  in  court,  are  rights  which  can  be  denied 
to  no  one.  They  are  protected  by  article  10  of 
the  Constitution." 

In  Bonln  v.  Monot,  28  La,  Ann.  597,  the 
police  jury  had  enjoined  the  plaintiff  by  suit 
In  the  parish  court  from  closing  a  public 
road.  Bonln  then  obtained  an  Injunction  la 
the  dlattlct  conrt  arresting  the  pioceas  and 
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wrltB  of  tbe  parlBta  court  The  Baprem« 
Court  beUl  tbat  the  pariah  had  the  ocmsUto- 
timial  right  to  Boe  ont  the  Injtmctloii  tn  the 
parish  oonrt  and  that  the  district  court  bad 
no  right  to  Interfax  bylnjunctlon.  The  same 
Mort  had  prevlouBlr  dedded  that  a  party 
coold  not  be  enjoined  from  prosecuting  claims 
whether  well  fotmded  or  not  Butchers' 
Benevolait  Association  t.  Cutler,  26  La.  Ann. 
COa  In  State  ex  rel.  Sweeny  t.  Judge,  89  La. 
Ann.  610,  2  South.  885,  It  was  held  that  a 
court  was  without  power  to  prevent  by  In- 
Junction  a  person  from  bringing  a  suit  before 
another  court  of  competent  jurisdiction. 

In  that  case  tbe  court  pointed  ont  the  fact 
that  under  onr  Judicial  system  all  courts 
possess  equally  law  and  equity  powers,  and 
therefttre^  the  doctrine  In  other  states  that  a 
coort  of  equity  may  In  some  Instances  en- 
Job  a  party  ftom  resorting  to  a  suit  at  law 
to  i^rosecnte  his  demand,  had  no  application. 
See,  also.  State  ex  rel.  Sweeney  t.  Judge,  40 
Im,  Ann.  1,  S  South.  400. 

All  of  these  dedslona  rest  on  the  constltn- 
tional  guaranty  that  courts  shall  he  open, 
and  erery  penon,  for  Injury,  shall  have  ade- 
qaate  remedy  by  due  process  of  law  and 
justice  administered  wlttiont  denial,  partiali- 
ty or  unreasonable  delay.  Const  1898,  art 
6.  This  principle  applies  to  all  suits  and  to 
all  Injunctions  whether  In  the  same  or  an- 
oUm  court 

In  Darcantel  t.  Slaughter  House  Co.,  44 
IM.  Ann.  646,  U  Sontb.  280.  tbe  court  said: 

The  genera]  dictum  quoted  from  Tarious  an- 
thoritias  to  tbe  effect  that  a  party  can  always 
prevoit  by  Injunction  tbe  doing  ot  an  act  which 
woald  ^ve  him  a  claim  for  damagea  (Aviously 
refers,  and  must  be  confined  to  unlawfal  acts." 

It  is  well  settled  that  if  the  law  gives 
u>e  judge  discretion  to  grant  or  refuse  the 
Injunction,  mandamus  will  not  He.  and  that 
he  has  discretion  In  cases  arising  under  arti- 
cle 303  of  the  Code  of  Practice.  Breaux's 
Digest,  p.  506.  It  is  equally  well  settled  that 
he  has  no  such  discretion  In  cases  provided 
for  by  article  298  and  others  similar  where 
tbe  law  provides  that  "the  Injunction  must 
be  granted."  State  ex  rel.  Tale  v.  Judge, 
41  La.  Ann.  S18,  0  South.  612. 

The  prosecution  of  a  suit  Is  a  lawful  act 
and  affords  no  ground  for  an  Injunction. 
The  mtarcemmt  of  the  Judgment  of  a  com- 
petent court  cannot  be  considered  as  a  tres- 
pass. Both  parties  have  the  l^al  right  to 
prosecute  their  respective  suits  to  final  Judg- 
ment If  tbe  relator  succeeds  In  obtaining 
Jodgment  cbangb«  the  location  of  the  right 
of  way,  any  Judgment  rendered  or  that  may 
be  rendered  In  the  wlglnal  suit  will  be  to 
tbat  extent  vacated'  or  rendered  no  longer  op- 
eratlva  Neither  vvrty  can  be  mjolned  from 
prosecuting  their  respective  danands  before 
the  courts,  and  the  lights  of  neither  can  be 
prejudged.  It  may  be  that  in  the  interest  of 
both  parties,  tbe  two  cases  should  be  con- 
■olldated  in  order  to  prevcot  conflicting  Jndg- 
4180^ 


moiti^  but  this  la  a  matter  l9tt  to  tbe  dis- 
cretion of  the  district  judge. 

We  note  that  In  tbe  case  of  D'Albor  r. 
Lewis,  the  relator  offered  to  file  an  ammded 
answer  raising  practically  the  same  inues 
piottited  In  the  petition  for  Injunction.  It 
Is  true  tbat  tbe  district  Judge  refosed  to 
permit  tiie  relator  to  file  soch  answer,  and 
be  took  a  formal  bill  of  exceptions  to  tbe 
ruling  on  the  court  On  appeal,  the  relator 
will  have  an  oivoriunity  of  presenting  to  a 
higher  court  the  question  of  bis  right  to  have 
tbe  Judgment  In  favor  <it  D'AIbor  changed 
or  modified  tor  tiie  reasons  stated  In  his 
amended  answer.  Relator  can  appeal  bus- 
pensively  flrom  any  final  Judgment  tn  Uw 
D'Albor  suit 

We  have  read  with  pleasure  the  able  brief 
submitted  by  counsel  for  relator,  and  concur 
with  them  In  the  view  that  he  should  be  af- 
forded  an  opportunity  to  present  his  con- 
tratlon  of  abatement  to  the  court  either  In  tbe 
original  suit  or  by  separate  action,  but  we 
cannot  bold  Utat  relator  has  the  legal  right 
to  ^oln  the  prosecution  of  the  orlj^lnal  suit 
while  he  la  mnsecutlng  his  own  suit  If  It 
should  be  finally  determined  that  relator  bad 
no  right  to  urge  the  alleged  abatement  of  tbe 
right  of  passage  In  the  original  suit  and  a 
final  Judgment  should  be  rendered  therein 
In  favor  of  D'Albor,  It  will  be  time  enough 
to  consider  relator's  right  to  enjoin  Its  ex- 
ecution. As  it  Is,  the  decree  of  tbe  Court  of 
Appeal  is  In  abeyance  and  cannot  be  exe- 
cuted. 

It  Is  therefore  ordovd  that  the  write  nisi 
herein  Issued  be  recalled,  and  tbat  relator's 
application  be  dismissed,  with  oosta. 


019  La.) 

No.  ISfiOO. 

CITX  OV  NSW  0BLEAN8  T.  SHTTHB. 

(Suprane  Court  of  Louidana.  Feb.  12,  1906^ 
Rehearing  DoiIed  March  26^  1006.) 

1.  ImoxiCATino  Liquoas— Babbooic  Fbuiits 

— VAUDmr  op  Obdiitahce. 

Ordinance  No.  12,636,  relative  to  saloon  and 
barroom  permits,  adopted  by  council  of  the  city 
of  New  Orleans  pursuant  to  section  21  of  the 
city  charter  of  1896  (Act  No.  45,  p.  59  of  1896), 
is  not  uDconstitutional  as  conferring  arbitrary 
powers  on  the  property  holders  and  council  or 
as  discriminating  in  favor  of  saloons  and  bar- 
rooms already  opened  and  established  at  the 
date  of  the  ordlnRnce.  City  of  New  Orleans  v. 
Macheca,  86  Sooth.  590, 112  La.  S59.  reaffirmed. 

2.  Sau)— PBOHiBrriON. 

There  is  no  inherent  right  In  a  citizen  to  sell 
Intoxicating  liquors  by  retail,  and  the  boslneas 
may  be  entirely  prohibited,  or  be  permitted  under 
such  conditions  as  wiii  limit  to  tbe  utmost  its 
eviis.  Crowley  v.  Christensen,  11  Snp.  Ct  13, 
34  U  Ed.  020,  127  U.  S.  86. 

[Ed.  Note. — 'For  cases  in  point  see  vol.  29, 
Gait  Dig.  Intoxicating  Liquors,  |  1.] 

8.  Bamx  —  Abbitbabt  Refusal  —  Remkot  of 
Applicant. 

Section  21  of  the  city  charter  of  1896  (Act 
No.  45,  p.  55,  of  1896)  does  not  vest  in  the  city 
council  absolute  control  over  barrooms,  and 
saloon  permits,  and,  where  the  refusal  to  grant 


Digilized  by 


Google 


84 


41  SOUTHERN  BBPORTEB. 


(La. 


snch  a  permit  Ii  arbltnuTi  discriminatory,  and 
nnjutit,  the  applicant  has  bis  remedy  by  manda- 
mus. To  that  extent  State  ez  rel.  Galle  Citr 
of  New  Orleans,  36  South.  999,  113  La.  871,  «7 
L.  R.  A.  70  is  reaffirmed. 

iBA.  Note. — For  cases  In  poioti  am  T(d.  29, 
Cent  Dig.  Intoxicating  Liqaon,  S  7S.] 

Monroe,  J>>  dissenting. 
(Syllabos  by  the  Court.) 

Appeal  from  First  Recorder's  Conrt  of  Cltj 
of  New  Orleajis;  John  Joseph  Fogarty,  Judge. 

Cbarles  Smytbe  was  conrlcted  of  setting 
up  a  barroom  without  a  pormlt,  and  appeals. 
Affirmed. 

Michael  Dracos  Dlmltry,  for  appellant 
Henry  Garland  t>upr6,  Ajut  City  Atty.,  for 
appellee^ 

LAND,  J.  Defendant  was  charged  on  affi- 
davit in  the  first  recorder's  conrt  of  the  city 
of  New  Orleans  with  violating  Ordinance 
No.  12,636,  C.  S.,  relative  to  setting  up  and 
establishing  a  barroom  without  a  penult 
from  the  city  council. 

The  defendant  demurred  to  the  affidavit 
and  charge  on  tbe  ground  that  said  ordinance 
is  "unconstitutional,  Illegal,  null  and  void, 
and  In  violation  of  articles  2  and  181  of  the 
Constitution  of  the  state  of  Louisiana,  and 
that  said  ordinance  Is  arbitrary,  discrimina- 
tory, and  unjust,  and  deprives  appearer  of 
liberty  and  property  without  tbe  process  of 
law."  This  demurrer  was  overruled,  and 
the  case  was  tried  and  tbe  defendant  was 
found  guilty  and  sentenced  to  pay  a  fine  of 
flO,  or,  in  default  thereof,  to  serve  15  days 
in  the  parish  prison. 

Defendant  appealed  to  the  Supreme  Conrt 
and  to  the  criminal  district  court. 

Tbe  evidence  adduced  on  the  trial  was 
reduced  to  writing  and  appears  in  the  tran- 
script,  but  Is  not  annexed  to  any  bill  of  ex- 
ception. Hence  this  court  cannot  review  the 
action  of  tbe  court  a  Qua  on  such  evidence. 
Bee  State  t.  Hagan,  45  La.  Ann.  840.  12 
South.  929;  State  v.  Carr,  111  La.  716,  36 
South.  839. 

The  only  questions  of  law  that  this  court 
can  properly  consider  on  this  a[^)eal  are  such 
as  are  raised  by  the  demurrer. 

The  ordinance  was  passed  in  September, 
1896,  and  was  expressly  authorized  by  sec- 
tion 21  of  the  city  charter  (Act  No.  4B,  p.  66, 
of  1896),  which  reads  as  follows: 

"The  council  shall  not  grant  any  privileges 
for  the  opening  of  any  bar-room,  saloon,  concert 
saloon  or  dance  ball,  except  upon  the  written 
consent  of  a  majority  of  the  bona  fide  household- 
ers or  property  holders  within  three  hundred 
feet,  measured  along  the  street  front,  of  the 
proposed  location  of  such  bar-room,  saloon,  con- 
cert saloon,  or  dance  hall ;  and  it  shall  revoke 
any  privilege  on  the  petition  of  a  like  number  of 
such  persons,  any  prior  license  or  privilege  to 
tlie  contrary  notwluurtanding." 

The  oxdloance.  In  put;  reeda  aa  follows: 

'That  hereafter  it  shall  not  be  lawful  for  any 

one  to  set  up  or  establish  any  bar-room,  saloon, 
concert  saloon,  dance  hnll,  beer  house  or  place 
where  liquor  is  sold  at  retail  by  the  glass,  to  be 
then  consumed,  without  permission  of  the  city 


coundl  i^evlously  applied  for  lo  writing,  wUdi 
shall  be  accompanied  by  the  written  consent  of 
a  majority  of  the  bona  fide  property  holders 
within  three  hundred  feet,  measured  along  the 
street  fronts,  of  tbe  proposed  location  of  such 
bar-room,  saloon,  concert  ball,  dance  hall,  beer 
house  or  place  where  liquors  are  sold  at  retail 
by  the  glass,"  eta 

The  second  section  of  tbe  ordinance  pro- 
vides that  such  consent  of  the  property  hold- 
ers shall  be  shown  by  the  certificate  of  the 
dty  engineer;  and  tbe  third  authorises  a 
fee  of  96  for  eadi  certificate. 

Tbe  fourth  section  prescribes  a  penalty 
for  any  violation  of  the  provisions  <tf  the 
ordinance,  and  the  last  section  provides  that 
all  privileges  hereafter  Issned  tinder  the  or^ 
dlnance  abatl  be  revocable  at  tbe  pleasure 
of  tbe  coundl. 

In  City  of  New  Orleans  v.  Hacheca,  112 
La.  669,  86  South.  SDO.  this  conrt  held  that 
section  21  of  Act  No.  4S,  p.  66,  of  1896^  was 
a  constitutional  exerdae  of  a  l^islatlTe 
power,  and  that  City  Ordinance  No,  12,630, 
passed  pnrsuant  to  that  section,  was  not 
illegal  as  conferring  arbitrary  powers  on  the 
property  holders  and  on  the  dty  council. 
The  doctrine  of  that  case  Is  In  accord  wltii 
tbe  recognized  general  Jnrlsinnidence  on  the 
same  subject-matter,  wbldi  has  bem  enun- 
ciated as  follows,  viz.: 

"It  is  ordinarily  provided  by  the  statutes  ttiat 
before  an  application  for  a  license  to  sell  in- 
toxicating liquors  shall  be  granted,  tbe  appli- 
cant must  procure  the  consent  or  reoommenda- 
tion  of  a  designated  nnmber  prasoiiB  living  In 
the  vicinity  of  the  place  for  which  the  license  Is 
sought ;  these  persons  usually  being  voters  of  the 
district,  township,  or  ward  In  which  the  pro- 
posed saloon  is  to  be  located,  or  residents  or 
taxpayers  in  such  district,  township,  ward,  or 
city  blodc.  Tbe  validity  at  these  statutes  has 
been  frequently  assailed  on  constitutional 
groonds,  bat  they  liave  been  uniformly  upheld 
as  being  a  valid  exerdsa  of  the  polios  povrer. 
They  are  not  in  violation  of  any  clause  of  the 
fourteenth  amendment.  It  has  also  hem  urged 
that  provisions  of  this  nature  are  unconstitu- 
tional aa  del^ating  legislative  power  to  the 
classes  of  person  whose  consent  or  recommenda- 
tion must  be  obtained.  This  contenti<ai  has  like- 
wise been  held  untenable."  17  Am.  ft  Elng. 
Ency.  Law  (2d  Bd.)  209.  210. 

In  State  ex  rel.  Qalle  v.  City  of  New  Or- 
leans, 118  La.  871,  86  South.  999,  67  !«.  B.  A. 
70,  tbe  relator  alleged  that  be  had  complied 
with  the  provisions  of  fbe  ordinance  In  qnes- 
tion,  and  that  tbe  dty  coondl  had  arbitrarily 
refused  to  grant  him  a  pormlt  to  open  and 
conduct  a  barroom.  Belator  thereupon  ap- 
plied for  a  writ  of  mandamus,  whldi  was 
made  peremptory,  and  the  city  appealed. 
The  Judgment  was  affirmed;  two  of  the  Jns- 
tlcee  concurring  on  the  ground  that,  under 
the  statute,  tbe  discretion  as  to  granting  m 
wlttiholding  permits  was  confided  to  the 
property  holders. 

It  Is  apparent  that  tiie  decree  In  tb^t  case 
assumed  the  legality  and  ctmstitntlonalItT 
of  tlie  ordinance  wbldi  It  orde^  to  be  oi- 
forced,  and  that  the  real  point  InvolTed  was 
as  to  the  character  of  the  discretion  rated 
in  the  dty  council. 
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It  la,  however,  argued  In  tbe  case  at  bar 
that  the  ordinance  dlscrixalnates  In  favor  of 
persons  conducting  barrooms,  saloons,  etc., 
already  Mtabllahed  at  the  date  of  its  adop- 
tion. 

This  ailment  denies  to  tbe  Legislature  the 
power  to  dlBcrlmlnate  between  persons  al* 
ready  lawfully  pursuing  an  occupation  sub- 
ject to  the  police  {lower  and  persons  who 
may  thereafter  seek  to  engage  in  the  same 
occnpation.  Such  a  contention.  If  admitted, 
would  prevent  the  Legislature  from  requir- 
ing additional  qualifications  for  persons  de- 
siring to  engage  In  many  callings  and  pro- 
fessions whldi  cannot  be  carried  on  without 
a  previous  permit  or  license.  A  number  of 
statutes  in  this  state,  requiring  persons  to 
procure  a  permit  before  engaging  in  certain 
pursuits,  exonpt  those  already  actually  so 
engaged.  A  cursory  examination  of  our 
statutes  shows  that  this  exemption  has  been 
extended  to  physicians,  pharmacists,  and  pi- 
lots. We  are  not  aware  that  statutes  of 
this  kind  have  ever  been  declared  void  as 
denying  the  equal  protection  of  the  law. 
They  recognize  the  distinction  between  per- 
sons actually  engpged  In  certain  callings  from 
which  they  obtain  a  livelihood  and  in  which 
they  may  have  invested  capital,  and  persons 
not  so  engaged.  The  two  classes  are  not  sim- 
ilarly situated;  the  one  having  rights  al- 
ready vested  or  at  least  recognized  by  law, 
and  tbe  other  a  mere  hope  or  expectation  of 
embarUi«  In  flie  same  cslUng  at  a  future 
day. 

The  main  object  of  tbe  legislation  n<)w  un- 
der consideration  was  to  put  some  restric- 
tion on  the  opening  of  saloons,  barrooms, 
eta,  in  the  residential  sections  of  the  city. 
It  must  be  remembered  that  no  person  has 
a  vested  constitutional  right  to  retail  intoxi- 
cating liquors,  and  tbat  the  power  of  the 
lawmaker  to  prohibit  or  regulate  Bach  an 
occupation  Is  practically  unlimited.  It  has 
been  held  that  tbe  L^slature  may  confine 
the  sale  of  intoxicating  liquors  to  certain 
places,  and  may  limit  the  number  of  licenses 
in  any  given  locality.  17  Am.  ft  Eng.  Bncy. 
Law  (2d  Ed.)  209. 

In  the  case  of  Mandevllle  v.  Band,  111  La. 

808,  85  South.  915,  this  court  held  that  an 
ordinance  was  void  which  prohibited  the  es- 
tablishment of  any  more  saloons  within  cer- 
tain designated  limits,  leaving  those  already 
established  therein  in  undisturbed  operation. 
In  the  case  at  bar  any  person  can  set  up  a 
saloon  in  any  part  of  the  dty  on  complying 
with  the  provisions  of  the  statute.  The  dif- 
ference between  prohibition  and  regulation  is 
manifest   In  the  Grarlbaldi  Case.  44  lA.  Ann. 

809,  11  South.  86,  this  court  held  that  the 
L^lslatnre  had  not  delegated  to  the  city  of 
New  Orleans  the  power  to  delegate  to  prop- 
erty holders  the  right  to  control  tbe  eetabtlsh- 
ment  of  private  markets. 

The  city  ordinance  in  question  has  been  ' 
In  toleration  for  nearly  10  years,  and  lias 
bltberto  twen  held  by  this  court  to  be  con- 


stitutional, legal,  and  valid.  To  reverse  our 
former  decision,  and  to  now  hold  that  section 
21  of  the  dty  charter  of  1806  and  the  city 
ordinance  passed  pursuant  to  its  warrant 
are  null  and  void,  would  be.  In  our  opinion, 
little  short  of  a  public  calamity,  as  It  would 
leave  all  sections  of  the  city  vride  open  to 
the  intrusion  of  barrooms,  concert  saloons, 
dance  balls,  and  beerhouses. 

If  relator  has  compiled  with  the  provisions 
of  the  ordinance,  and  the  dty  coundl  has  ar- 
bitrarily refused  him  a  permit,  he  has  his 
remedy  by  mandamus,  as  pointed  out  in  the 
Galle  Case,  cited,  supra. 

Judgment  affirmed. 

THE  CHIEF  JUSTICE  and  PBOVOSTY. 
J.,  concur  In  the  decree. 

MONROE,  J.  (dissenting).  Defendant,  hav- 
ing been  charged  with  violating  City  Ordi- 
nance No.  12,636,  C.  S.,  on  or  about  August 
16,  1905,  by  setting  up  and  establishing  a 
barroom  without  a  "permit"*  from  the  city 
authorities,  demurred,  on  the  ground  tbat 
the  ordinance  Is  arbitrary,  discriminatory, 
and  unjust;  that  it  deprives  him  of  liber^ 
and  properly  without  due  process  of  law, 
and  tbat  It  contravenes  articles  2  and  181 
of  the  Constitution  of  the  state.  Tbe  demur- 
rer was  overruled;  defendant  was  tried, 
convicted,  and  sentenced  to  pay  a  fine,  and 
he  has  appealed  on  the  question  of  the  con- 
stitutionality of  the  ordinance.  The  tran- 
HCi'Ipt  Is  rather  Imperfect,  but  It  shows  that, 
in  1901,  the  city  engineer  reported  to  the 
proper  authorities  that  defendant's  applica- 
tion for  a  "permit"  to  establish  a  barroom 
had  been  approved  by  a  majority  of  the  prop- 
erty holders  within  a  radius  of  300  feet  of 
the  proposed  location,  and  that  the  proper 
committee  reported  favorably  thereon,  but 
that  the  coundl,  In  effect,  refused  the  de- 
sired "permit,"  by  Indefinitely  postponing 
consideration  of  tbe  ordinance  granting  tlie 
same.  It  Is  not  In  the  record,  but  will  hard- 
ly be  denied,  that  there  are  hundreds,  not 
to  say  thousands,  of  barrooms  in  this  city, 
some  established  prior  to  tbe  adoption  of 
Ordinance  12,036,  C.  S.,  and  others  8ub!<e- 
quently.  That  ordinance,  so  far  as  it  need  be 
quoted,  reads  as  follows: 

"Be  it  ordained,  that  hereafter  it  shall  not  be 
lawful  for  any  one  to  set  up  or  establish  any 
bar-room  *  •  *  without  permission  of  the 
council,  previously  applied  for,  in  writing,  wliirh 
sliail  be  sccompanipd  by  a  written  consent  of 
the  majority  of  the  bona  fide  property  holders 
within  300  •  •  •  feet  of  the  iwoposed  loca- 
tion. •  • 

"That  the  petitions  of  all  applicants  for  the 
privileges  above  enumerated  shall  be  accompa- 
nied by  a  certificate  of  the  dty  engineer's  office, 
ehowing  that  a  majority  of  the  bona  fide  proper- 
ty holders  within  300  feet  •  •  •  have  signed 
said  petition.  ♦  •  •  That  all  privileges  here- 
after issued  under  this  ordinance  shall  be  re- 
vocable at  the  pleasure  of  the  council." 

There  are  other  provisions.  Including  one 
fixing  a  penalty  for  tbe  violation  of  the  ordi- 
nancek  which  need  not  be  further  noted. 
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By  the  operation  of  this  ordinance  (If  It  be 
competent  legislation),  the  people  of  New 
Orleans,  In  bo  far  as  the  business  of  bar- 
beeping  Is  concerned,  are  divided,  primarily, 
Into  two  classes:  First,  those  who  were  In 
the  business  prior  to  the  adoption  of  the  or- 
dinance; second,  those  who  were  not.  The 
members  of  the  first  class  conducted  their 
barrooms  like  other  citizens  who  enjoy  the 
Inherent  and  Inalienable  right  to  earn  their 
bread  by  any  means  which  may  be  authorized 
by  law,  asking  permission  of  no  one,  beholden 
to  no  one,  and  fearing  molestation  from  no 
one;  whilst  the  members  of  the  second  class 
must  needs  "crook  the  pregnant  hinges  of 
the  knee  that  thrift  may  follow  fawning," 
only,  when  that  resource  Is  exhausted,  and 
at  the  discretion  of  the  city  authorities,  that 
they  may  hear  the  dread  sentence,  "too  late, 
too  late,  ye  cannot  enter  here." 

Did  the  ancestors  of  the  members  of  tbe 
first  class  abed  their  blood  or  lay  down  their 
lives  that  the  country  should  be  free,  and 
is  the  privilege  which  their  posterity  thus  en- 
joy accorded  to  them  In  recognition  of  tbe 
sacrlflces  of  those  anoeBtors?  No.  Have 
they  by  their  virtues  and  ability,  bo  lifted 
tb^selTes  above  the  level  of  mankind  that, 
by  common  consent,  tbey  bare  been  accord- 
ed, whilst  llTlng,  a  sort  of  business  valhalla 
from  which  tbey  may  look  down,  with  pride 
and  iffofit,  upon  less  worthy  and  less  success- 
ful members  of  the  human  race?  No.  Have 
tbey  distinguished  themselves  above  theirfellow 
barkeepers  In  the  art  of  ministering  to  those 
who  tblrst  or  to  those  whose  thirst  had  been 
quenched?  No.  And,  if  they  possessed  all 
these  qualifications  and  bad  done  all  these 
things.  It  would  make  no  dlfEerance  for  the 
purposes  of  the  present  question,  since,  un- 
less the  fundamental  law  be  amraided,  tbere 
Is  no  authority  In  this  country  which  can  be 
InvtAed  to  confer  on  than  a  monopoly  of  tbe 
business  of  selling  intoxicating  liquors  at  re- 
tail. 

Under  the  law  as  it  now  stands,  that  busi- 
ness may  be  prohibited  In  any  ctnnmunlty  the 
mranbers  of  which  so  determine,  but  In  that 
case  It  becomes  unlawful  forall,  tortheprond 
as  well  as  the  humble,  for  the  rich  as  well 
as  the  poor,  and  for  tbe  man  who  has  In- 
fluence as  well  as  for  blm  who  has  none,  and 
neither  the  i>eople  of  New  Orleans  nor  of  any 
other  community  In  this  state  nor  of  the 
state  at  large  baye  the  power  to  declare, 
whether  at  any  election  held  for  that  pur- 
pose or  otherwise,  that  such  business  shall 
be  lawful  for  one  class  of  citizens,  having 
no  particular  qualifications,  and  unlawful 
for  all  others. 

By  the  operation  of  Ordinance  No.  12,636, 
G.  S.,  the  members  of  what  has  been  termed 
the  first  class  hav^  and  need,  no  other  pre- 
tense of  right  to  tbe  exceptional  privilege 
which  tbey  enjoy,  in  the  matter  of  conducting 
t  business  authorized  by  law,  than  such  as 
tbey  derive  from  the  bare  fact  that  they  en- 
gaged in  that  business  before  the  adoption 


of  the  ordinance,  but  the  right  of  tbe  memberi 
of  the  second  class,  including  the  entire  pop- 
ulation of  the  city  and  state,  to  engage  In  the 
same  business,  Is  made  dependent  upon  the 
caprice  of  perhaps  a  single  individual,  who 
may  cast  the  deciding  vote  In  the  council. 
Well  may  the  defendant  say  that  the  discrimi- 
nation Is  unjust  and  unwarranted,  and  that 
he  is  thereby  deprived  of  his  liberty  and  de- 
nied the  equal  protection  of  the  law.  Tbe 
Court  of  Appeals  of  New  York,  and  other  high 
authorities,  have  said  (and  no  (me  disputes 
it)  that: 

"Liberty,  in  Its  broad  sense,  as  understood  In 
this  country,  means  the  right,  not  only  to  free- 
dom from  actual  servitude,  imprisonmeDt,  or 
reatmint,  but  tbe  right  of  one  to  use  his  faculties 
In  all  lawful  ways;  to  live  and  work  where  he 
will ;  to  earn  his  livelihood  in  any  lawful  call- 
ing; and  to  pursue  any  lawful  trnde  or  voca- 
tion." In  the  Matter  of  JacobR.  06  N.  Y.  98, 
50  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y. 
886,  2  N.  E.  29,  &2  Am.  Rep.  34 :  Ex  parte 
Virginia,  100  U.  S.  S39,  26  L.^.  676. 

In  State  v.  Maimer  et  al.,  43  La.  Ann.  496, 
9  South.  480,  flilB  court,  having  occasion  to 
consider  an  ordinance  prohibiting  tbe  main- 
tenance of  dairies  within  certain  limits,  save 
by  the  permission  of  the  council,  said: 

"Tlie  ordinance  Is  not  general  in  Its  operation. 

It  does  not  affect  all  citizens  alike,  who  follow 
ttie  same  occupation  which  it  attempts  to  r^- 
aiate.  * '  *  *  Tbe  discretion  vested  by  the  or- 
dioaooe  In  the  dty  council  is  In  no  way  regu- 
lated or  controlled.  There  are  no  conditions 
imposed  upon  which  the  i>ermit  may  be  graoted. 
It  is  within  the  power  of  the  city  cooncil  to 
grant  the  privilege  to  some ;  to  deny  it  to 
others.  The  discretion  vested  in  the  council  is 

fiurely  arbitrary.  It  may  be  exercised  in  the 
Qterest  of  a  favored  few.  It  may  be  controlled 
by  partisan  considerations  and  race  prejudices, 
or  by  personal  aoim<Mities.  It  lays  down  no 
rules  by  whidi  Its  impartial  execndon  can  be  se- 
cured, or  partiality  and  <^res8ion  prevented." 

The  language  thus  used  is  entirely  applica- 
ble to  the  case  before  tbe  court,  for,  although 
the  occupation  affected  by  the  ordinance  there 
referred  to  is  authorized  by  law,  it  belongs  to 
a  class,  the  regulation  of  which,  like  tbe  reg- 
ulation of  retail  liquor  selling.  Is  within  the 
police  power  of  the  city.  There  Is,  however, 
a  limit  to  what  may  be  done.  In  the  exercise, 
or  pretended  exercise,  of  the  police  power; 
That  power  cannot  be  used,  at  the  discretion 
of  those  to  whom  It  is  intrusted,  for  the  prof- 
It  of  one,  and  the  oppression  of  another,  citi- 
zen. It  must  be  applied  equably  to  all,  in  tlie 
same  class. 

In  Mugler  v.  Kansas,  123  U.  S.  623,  6  Sup. 
Ct  273,  31  L.  Ed.  20S,  the  Supreme  Court  of 
the  United  States  said: 

"It  belongs  to  that  department  [the  legislative! 
to  exert  what  are  known  as  the  'police  powers*  of 
the  state,  and  to  deteroilne  what  measnres  are 
appropriate,  or  needful,  for  the  protection  of 
the  public  morals,  the  public  health,  or  the  pub- 
lic welfare.  It  does  not  at  all  follow  that 
every  statute  enacted  for  those  ends  is  to  be  ac- 
cepted as  a  legitimate  exercise  of  the  police 
power  of  the  state.  There  are,  of  necessity, 
limits  t>eyond  which  legislation  cannot  right- 
fully go.  ♦  •  •  The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  bs  misled  by  mere 
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pretenses.  They  are  at  liberty — indeed,  are  un- 
aer  a  solenm  dat?— to  look  at  the  substance  of 
tbings  wherever  they  enter  into  an  inquiry 
whether  the  Le^lature  haa  transcended  Its  au- 
thority." 

It  was  in  tbe  discharge  of  the  duty  thus  re- 
ferred to  that  this  court  held,  In  tbe  case 
cited,  that  tbe  city  ordinance  regulating  dai- 
ries was  Told;  that  In  State  t.  Garibaldi,  44 
La.  Ann.  809,  11  South.  36,  it  decreed  the 
nallity  of  an  ordinance  prohibiting  the  estab- 
lishment of  a  private  market,  witliout  permis- 
sion, previously  obtained,  on  petition  accom- 
paoled  by  the  consent  of  a  majority  of  tbe 
persons  holding  property  within  600  feet  of 
tbe  proposed  site  of  the  market;  tliat  In  State 
V.  Sarradat,  46  La.  Ann.  700,  15  Sooth.  87, 
24  L.  R.  A.  584,  it  held  that  "market  regula- 
tioDB  mnst  be  Impartial,  affording  the  same 
rights  to  all,  avoiding  tbe  creation  of  monop- 
olies in  one  or  several  persons  and  tbe 
prohibition  of  trade  In  any  article  or  an  undue 
restraint  of  trade";  that  in  Town  of  Crowley 
T.  West,  52  La.  Ann.  626,  27  South.  53,  It  de- 
creed null  an  ordinance,  the  effect  of  which 
was  to  permit  four  livery  stables,  already  es- 
tablished, to  be  maintained  In  tbe  business 
^rt  of  the  town,  and  rel^ated  those  there- 
after to  be  establiabed  to  the  suburbs;  that 
In  TDwn  of  Mandavllle  v.  Band,  111  La.  806, 
S,*)  South.  dl5,  tt  decreed  tbe  nullity  of  an  or- 
dinance which  permitted  barrooms  already  In 
existence  to  continue,  and  prohibited  the  es- 
tablishment of  others  within  the  same  terri- 
tory. In  the  case  of  State  ex  rel.  Qalle  v. 
City,  113  La.  871,  86  South.  999,  67  R.  A. 
70,  tbe  present  writer,  as  the  organ  of  a  di- 
vided conrt  said: 

"A  statute  of  the  state  imposing  cooditiona 
npm  the  bosiness  of  Belling  iutoxicating  liq- 
Qors,  though  .those  conditions  be  more  onerous 
than  are  Imposed  upon  other  businesses,  may  be 
sustained  because  the  business  of  selling  iu- 
toxicatiog  llqnors  more  seriously  aAects  the 
hMltb,  morals,  and  general  welfare  of  the  public 
than  other  businesses,  but,  where,  as  in  this 
case,  the  state  legalizes  such  business,  and  the 
iadiridoal  citizen  is  denied  the  right  to  en- 
gage in  it  in  a  place  and  under  ooadltlfHis 
where  and  under  which  others  having  no  bet- 
ter quaiificatioDS  than  he  are  so  engaged,  the 
law,  if  any  there  be,  authorizing  such  denial, 
has  no  Joat  foundation  in  reason  or  in  the 
police  power  of  the  state,  for  it  deprives  the 
citizen  of  the  right  to  earn  his  livelihood  by 
means  of  a  lawful  calling,  whilst  according  that 
right  to  others  similarly  situated,  and,  in  so 
doinr,  deprives  him  of  the  equal  protection  of 
the  law,  and  of  his  liberty,  without  due  pro- 
cess of  law,  and  oversteps  those  restrictions 
apoa  legislation  which  are  said  to  be  inherent 
In  the  nature  of  American  institntions." 

The  opinion  from  wblch  the  foregoing  ex- 
cerpt la  taken  contains,  also,  tbe  following, 
from  an  opinion  of  the  Supreme  Court  of  II- 
llDOls,  which  Is  here  reproduced  as  applicable 
to  tbe  qnestiona  at  tssne,  to  wit: 

_  "Under  a  general  ordinance  of  the  city  for 
licensing  dramshops,  the  city  authorities  have 
no  right  to  make  an  arbitrary  discriminatioD 
in  granting  licenses.  Th^  cannot  grant  the 
same  to  a  favored  few,  and  refuse  it  to  another 
who  has  In  ell  respects  complied  with  the  ordi- 
nance and  laws  of  the  state,  and  who  is  ad- 
mitted to  be  in  every  respect  a  suitable  person. 


The  business  of  dealing  in  liquor  is  recognized 
by  tbe  Constitution  as  being  a  legitimate  busi- 
ness, and  a  license  to  keep  a  grocery  or  dram- 
shop is  placed  in  tbe  same  category  with  any 
other  lawful  business,  and  most  be  dealth  with 
according  to  law,  and  special  privileges  are  not 
to  be  granted  to  particular  persons.  •  •  * 
Ordinances  must  be  general  in  their  character 
and  operate  equally  upon  all  persons  within 
the  municipality,  of  the  same  class  to  whom 
they  relate.  They  must  not  be  in  violation  of 
any  law,  contrary  to  public  policy,  or  un- 
necessarily oppressive,  and  must  not  unjustly 
and  arbitrarily  discnminate  between  citizens 
of  the  same  class."  Zanone  v.  Mound  City, 
103  111.  652. 

Applying  tbe  views  thus  expressed  to  the 
Instant  case,  and  considering  that  the  law  of 
this  state  vests  the  option  of  allowing,  or 
prohibiting,  tbe  sale  of  liquor.  In  the  voters 
of  the  respective  commanltles,  and  requires 
that  the  matter  l>e  determined  at  elections 
to  be  held  for  that  purpose.  It  seems  to  me 
that  the  ordinance  under  which  tbe  defend- 
ant Is  prosecuted  Is  particularly  objection- 
able, since  the  logic  of  the  argument  present- 
ed in  its  support  leads,  as  we  have  seen,  to 
tbe  conclusion  that  the  city  council,  which 
is  without  power,  entirely,  to  prohibit  the 
sale  of  liquor,  may,  agreeably  to  its  pro- 
visions, permit  such  traffic  to  some  and  pro- 
hibit It  to  others,  as  the  persons  concerned 
may,  or  may  not  have  been  engaged  therein 
at  a  particular  date,  or  as  between  members 
of  what  I  have  called  the  second  class  (which 
includes  tbe  whole  population  of  the  city 
and  state,  not  included  In  the  first  class), 
without  any  rule  or  reason  whatever;  from 
which  it  follows  that.  In  a  smaller  communi- 
ty than  New  Orleans,  or  even  In  New  Or- 
leans, a  single  barkeeper,  by  reason  of  bis 
being  already  established  in  business,  or,  by 
reason  of  his  being  Bat>8equently  selected  by 
the  council,  may  be  secured  In  the  enjoyment 
of  a  most  valuable  monopoly. 

Finally,  If  it  be  conceded  that,  be<:anBe 
the  liquor  traffic  Is  subject  to  regulation  un- 
der the  police  power,  one  person  may  be 
allowed  to  engage  in  It,  and  another,  with 
equal  quallflcatlons,  prohibited  from  so  do- 
ing, at  tbe  discretion  ol^  the  city  council, 
there  is  no  reason  why  the  same  rule  should 
not  be  applied  to  any  other  occupation  or 
act,  such  as  dairy  keeping,  soap  boiling, 
oyster  opening,  cattle  killing,  powder  selling, 
or  the  building  of  frame  houses,  which  may 
be  under  the  dominion  .of  the  police  power, 
but  which,  nevertheless,  is  usually  governed 
by  established  rules,  bearing  upon  all  alike, 
a  construction  of  the  law  which  Is  likely  to 
lead  to  oppression  upon  the  one  hand,  and 
demoralisation  upon  the  other. 

My  conclusion,  then,  Is  that  the  ordinance 
In  qnestion  is  discriminatory  and  unjust; 
that  It  denies  to  the  defendant  the  equal  pro- 
tection of  the  law,  and  deprives  him  of  his 
liberty  without  due  process  of  law,  and 
hence,  that  It  Is  void  as  In  contravention  of 
the  Constitutions  of  the  United  States  and  of 
this  state,  and  I  am  of  opinion  that  It  should 
be  so  decreed  by  this  court.  If  the  city 
conndl  thinks  It  advisable  to  reduce  the 
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number  of  barrooms,  beer  saloons,  dance- 
bouses,  etc.,  throughout  the  city,  It  can  read- 
ily do  BO  by  Impostug  higher  licenses.  If  tt 
thinks  It  advisable  to  exclude  those  estate 
llshments  from  particular  sections  of  the 
city  and  to  confine  them  to  other  sections, 
it  has  only  to  adopt  an  ordinance  to  that 
effect  But  when  the  owners  of  property 
upon  three  oC  the  corners  of  two  Intersecting 
streets  are  allowed  to  use  the  same  for  tbe 
purposes  of  barrooms,  why  It  should  be  con- 
sidered likely  to  breed  calamity  that  the 
owner  of  the  property  on  the  fourth  comer 
GdMuId  be  allowed  to  use  It  for  a  like  purpose, 
I  am  uuable  to  understand.  The  denial  of 
the  rlgbt,  if  the  owner  of  the  fourth  corner 
is  otherwise  as  eligible  as  the  others,  seems 
to  me  to  be  merely  injustice  and  un consti- 
tutional discrimination. 

For  these  reasons,  I  respectfully  dissent 
from  tbe  opinion  and  decree  banded  down 
in  this  case. 


fllG  La.) 
No.  15,876. 
WHANN  V.  WHANN. 
(Sup^mne  Court  of  Ix>n]slana.   March  28, 190a) 

THADE-MABKS—EXTlNGtnSHMEKT. 

Where,  during  the  life  of  a  monopoly  creat- 
ed by  a  patent,  a  trade-mark  has  been  used  to 
identify  the  patented  article,  all  exclusive  ricbt 
to  tlie  trade-mark  ceases  with  the  expiration 
of  the  patent. 

[Kd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  SI 
15.  36.] 

(Syllabus  by  tbe  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  EUis,  Judge. 

Action  by  B.  L  Whann  against  M.  R. 
Wbann.  Judgment  for  defendant  and  plain- 
tiff appeals.  Reversed,  and  judgment  ren* 
dered  against  defendant  and  case  remanded 
for  an  accounting. 

J.  Zacb.  Spearing,  for  appellant  Charlea 
Lonque,  for  appellee. 

PROVOSTY.  J.  It  Is  an  admitted  fact  in 
the  ca^e  that  the  plaintiff  and  his  brother, 
now  dead,  and  his  sister,  the  defendant  en- 
tered Into  a  compromlGe  for  the  settlement  of 
tbe  successions  of  tbelr  parents.  The  terms 
of  that  compromise  are  admitted  to  this  ex- 
tent that  plaintiff  was  to  have  one-third  of 
the  movables,  Includlt^  the  proprietary  rights 
in  a  certain  patent  medicine  and  one-third 
of  the  net  profits  on  tbe  future  sales  of  the 
medicine:  that  tbe  preparation  and  sale  of 
the  medicine  was  to  be  attended  to  by.  the 
brother.  It  Is  further  admitted  that  the 
medicine  was  protected  by  patent,  and  by  a 
duly  restored  trade-mark,  this  trade-mark 
consisting  of  a  pictorial  symbol  and  tbe  arbi- 
trarily selected  word  symbol,  "Chewalla"; 
and  It  Is  further  admitted  that  the  profits 
of  the  sale  of  the  medicine  were  accounted 
for  to  plaintiff  np  to  within  tbree  months 
of  tbe  death  of  the  brotber,  and  not  there- 


tttee,  and  that  defendant  is  the  nnirwaal 
legatee  of  the  deceased  brotber.  After  this 
compromise  tbe  two  brothers  transferred  to 
their  sister,  by  a  sale  absolute  on  its  fac^ 
their  Interest  In  tbe  real  estate. 

Plaintiff  cont«i(te  that  tbe  transfer  was  In 
reality  made  conditionally ;  the  condition  be- 
ing that  tbe  inters  of  the  brothers  should 
revert  to  them  at  tbe  death  or  marriage  of 
their  Bister,  and  that  tbia  condition  was  part 
of  the  compromise,  and  that  tbe  transfer 
was  made  in  pursuance  of  the  compromise. 

Dtfendant  denies  that  sucb  condition  was 
to  be,  or  was.  attached  to  the  tranafn. 

Plaintiff  alleges  that  tbe  compromise  was 
evidenced  by  a  writing,  and  tnat  he  Is  not  in 
possession  of  elttier  the  original  or  a  copy 
of  the  docum^t  and  that  the  defaidant  bts 
sister,  refuses  to  deliver  to  blm  either  tbe 
original  or  a  copy  of  tbe  docmnent,  if  In 
ber  possession,  and  denies  bis  said  eventual 
rights;  that  she  la  going  on  preparing  and 
selling  the  medicine,  and  denies  that  he  bas 
any  right  in  tbe  prenii^es. 

He  prays  for  an  Injunction  restraining  and 
prohibiting  bis  sister  from  preparing  and 
selling  the  medicine,  and  declaring  the  afore- 
said compromise  to  t>e  in  full  fnrce,  whereby 
petltloner  was  recognised  to  be  the  owner  of 
one  undivided  third  of  all  the  effects  describ- 
ed in  the  Inventories  taken  In  the  successions 
of  their  Bald  deceased  parents,  including  the 
said  medicine,  and  patent,  and  trade-mark, 
and  real  estate;  this  last  subject  to  the  con- 
dition aforesaid.  Finally,  he  prays  that  she 
be  ordered  to  render  him  an  account  of  the 
business  of  preparing  and  selling  said  medi- 
cine from  tbe  time  the  last  account  was  ren- 
dered. 

The  trade-mark  was  registered  In  1891, 
and  from  that  time  was  used  in  tbe  sale  of 
the  medicine.  Whether  it  had  t>een  thereto- 
fore used  is  not  shown.  The  patent  expired 
In  1897.  The  brother  died  on  November  16, 
1001.   This  suit  was  filed  April  17,  1908. 

Defendant  contends  that  the  contract  be- 
tween plaintiff  and  herself  and  their  brotber 
for  the  preparation  and  sale  of  the  medicine 
terminated  with  tbe  death  of  the  brother, 
that  the  trade-mark  rights  expired  with  the 
patent  and  that  since  then  the  medicine  has 
been  public  property,  with  the  full  right  to 
any  and  all  freely  to  prepare  and  sell  it 

The  decided  preponderance  of  the  testi- 
mony shows  the  compromise  to  have  been  as 
stated  by  plaintiff.  Mr.  Hughes.  Mr.  Stew- 
art, disinterested  witnesses,  and  plaintiff  tes- 
tify positively  to  that  effect;  and  against 
this  there  Is  nothing  but  tbe  testimony  of 
Mr.  Snthon,  who  does  not  unequivocally  say 
tbe  opposite.   Defendant  did  not  testify. 

Tbe  trade-mark  having  been  used  during 
the  existence  of  the  patent  to  Identify  the 
medicine  to  the  public,  all  exclusive  rigbts 
expired  with  the  patent  In  the  case  of 
Singer  Mfg.  Co.  T.  June  Affg.  Co.,  163  U.  S. 
185,  16  Sup.  Ct  1014  (41  L  Ed.  118).  tlie 
Supreme  Court  of  the  United  States  said : 
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"Wbere,  during  th«  life  of  a  monopoly  created 
hj  patent,  a  name,  whether  it  be  arbitrary  or  be 
that  of  the  inventor,  has  become,  by  faia  con- 
sent, either  ezpreee  or  tacit,  the  identifying  and 
seneric  name  of.  the  thing  patented,  thia  name 
passes  to  the  pobllc  with  the  cessation  of  the 
monopoly  which  the  patent  created ;  and  where 
another  avails  himself  of  this  public  dedication 
to  make  the  machine  and  use  uie  generic  desig- 
nation, he  can  do  so  in  all  forms,  with  the  fullest 
liberty,  by  affixing  such  name  to  the  machines, 
by  referring  to  ft  in  advertisements,  and  by 
other  means,  subject,  however,  to  the  condition 
that  the  name  must  be  so  used  as  not  to  deprive 
others  of  their  rights  or  to  deceive  the  public, 
and,  therefore,  that  the  name  must  be  accom- 
panied with  such  indications  that  the  thing 
mannfactnred  la  the  work  of  tiw  one  makii«  it, 
as  will  nnnUstakably  inform  the  public  of  that 
fact" 

The  agreement  between  plaintiff  and  de- 
fendant and  the  deceased  brother  for  the 
preparatfon  and  sale  of  the  medicine  came 
to  an  end,  as  a  matter  of  course,  with  the 
death  of  the  brother.  Plaintiff  is  entitled, 
however,  to  an  accounting  for  the  three 
months  between  the  last  accounting  and  the 
death  of  the  brother. 

Defendant's  learned  counsel  argues  that 
the  petition  shows  no  cause  of  action  as  to 
the  real  estate  because  the  alleged  condition 
on  which  the  property  was  to  revert  to  plain- 
tiff, namely,  the  marriage  or  death  of  the  de- 
fendant, is  not  alleged  to  have  taken  place. 
The  answer  is  that  plaintiff  is  not  asking 
anything  more  than  that  the  existence  of 
the  condition  be  recognized.  To  this  he  Is, 
we  think,  entitled;  and  therefore  his  peti- 
tion shows  a  cause  of  action  on  that  ground. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  set 
aside,  and  that  the  plaintiff,  Beauregard  L. 
Woann.  have  Judgment  against  the  defend- 
ant, Marguerite  R.  Whann,  decreeing  to  be  in 
full  force  and  effect  an  agreement  of  com- 
promise by  which  the  said  plaintiff  Is  recog- 
nized to  be  the  owner  of  one-third  undivided 
of  the  bonsetaoid  effects  described  in  the  in- 
ventories taken  in  the  succession  of  William 
Whann,  No.  44,609,  and  the  succession  of 
Mr&  Mary  0.  Whann,  Ka  44,610,  of  the 


docket  of  the  drll  district  court,  parldi  of 
Orleans,  and  by  which  the  sale  made  by  the 
said  plaintiff,  Beauregard  L.  Whann,  to  the 
said  Marguerite  B.  Whann,  befbre  Fred  Zeng- 
el,  notary  public^  on  April  13,  1896,  of  his 
one-tblrd  Interest,  undivided,  in  the  follow- 
ing described  inopertr,  to  wit : 

"A  certain  portion  of  ground,  with  the  rights, 
ways,  aervitudefl,  privilegeB,  and  advantages 
thereunto  belonging  or  in  any  wise  appertain- 
ing, situated  in  the  Sixth  district  of  this  city, 
formerly  Faubourg  West  Bouligny,  city  and  par- 
ish of  Jefferson,  forming  part  of  square  sixty- 
five,  bounded  by  Upper  Line,  Apollo  (now  Garon- 
deiet),  Bordeaux  and  Nayades  (now  St.  Charles) 
streets,  commencing  at  the  intersection  of  the  line 
between  the  land  of  Mrs.  Julia  A.  Whann  and 
that  of  D.  O.  Aldrich  on  St  Charles  street,  and 
running  tiience  along  St.  Charles  street  In  a 
westerly  direction  fifty  feet,  thence  northerly  and 
easterly  on  a  line  parallel  with  Upper  Lice 
street  one  hundred  and  forty-five  feet  six  Inches, 
thence  easterly  thirty-five  feet  to  said  division 
line  of  said  Mrs.  Julia  A.  Whann  and  Aldrich's 
land,  and  thence  southerly  along  said  division 
line  to  the  place  of  beginning.  The  whole  as  per 
sketch  drawn  and  approved  by  H.  C.  Brown, 
city  surveyor  of  the  city  of  Jefferson,  dated  the 
9th  April,  1869,  and  annexed  to  an  act  passed 
before  Edward  Bamett,  late  notary,  on  May 
lOth,  1869." 

was  In  reality  a  conditional  sale,  the  condi- 
tion being  that  at  the  death  or  marriage  of 
the  said  Mai^erite  R.  Whann  the  one-third 
interest  In  said  property  is  to  revert  to  the 
said  Beaur^ard  L.  Whann,  the  said  Mar- 
guerite R.  Whann  to  have  in  the  meantime 
thQ  full  use  and  enjoyment  of  same  and  all 
the  fruits  of  same  as  owner. 

And  it  is  further  ordered,  adjudged,  and 
decreed  that  this  case  be  remanded  for  an 
accounting  by  the  defendant  to  the  plaintiff 
for  the  profits  of  the  sale  of  the  medicine 
Chewalla  from  the  time  of  the  last  account 
rendered  to  plaintiff  to  the  time  of  the  death 
of  the  brother  of  the  said  plaintiff,  James 
McC.  Whann. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  defendant  pay  the  costs  of  this 
suit  to  date,  and  that  the  costs  of  the  further 
trial  of  the  suit  await  its  final  determination. 
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No.  15,703. 

JACKSON  T.  BURNS. 

(Supreme  Court  of  Louisiana.   Jen.  15,  1906. 
Rehearing  Denied  March  26,  1006.) 

1.  DiTOBCB— Al^IUONT— PbOFEBXT— iNCOin. 

Alimony  can  be  allowed  to  the  wife  after 
abe  obtaina  a  divorce,  under  CIt.  Code,  art.  16IX 
only  from  the  property,  and  not  in  excess  ol 
one-third  of  the  income,  of  the  hosband.  The 
word  "proiMrty,"  as  used  in  the  article,  does  not 
mean  earning  capacity,  nor  doea  the  word  "in- 
come** mean  eorrent  earnings,  resulting  from 
labor. 

2.  Sams— MAjimirAHCK  DuUHo  LmoATioif. 

Where  the  wife,  in  her  petition  for  divorce, 
prays  for  alimony  from  judicial  demand,  she 
may.  in  the  final  judgment,  be  awarded  a  lump 
sum  as  the  amount  to  which  she  was  entltlea 
for  her  maintenance  during  the  litigation. 

[Ed.  Note. — For  cases  in  point.  Me  ToL  11, 
Cent  IMg.  Divorce,  §§  640,  679.] 

(Syllabna  by  the  Court) 

Appeal  Crom  Clvti  District  Court,  Parish  of 
Orleans;  Fred  Dorleve  king,  Judga 

Action  by  Louisa  JadESon  against  Henry 
J.  Bums.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Uodlfled  and  afilrmed. 

Benjamin  Bice  Forman,  for  appellant 
Francis  Rivers  Richardson,  for  appellee. 

MONROB,  J.  Plaintiff  sued  for  divorce 
and  prayed  that  she  be  allowed  alimony  at 
the  rate  of  ^25  per  month,  from  judicial  de- 
mand. Tbe  divorce  was  granted,  and  the 
alimony  was  allowed,  at  a  lower  rate,  from 
tbe  rendition  of  tbe  judgment  Defendant 
appealed,  and  plaintiff  answered,  praying  for 
an  annullment  of  the  judgment  In  this 
court  It  was  said,  "Defendant  does  not  com* 
plain  of  the  judgment  of  divorce.  He  accepts 
the  situation  brought  abont  by  the  judgment, 
except  that  portion  which  decreed  that  be 
must  pay  alimony  to  his  wife."  But,  the  rec- 
ord being  silent  as  to  tbe  plaintiff's  necessi- 
ties, tbe  court  without  spedflcally  acting 
upon  the  question  of  divorce,  annulled  the 
judgment  appealed  from,  in  so  far  as  it 
awarded  alimony,  and  r^anded  the  case, 
"to  receive  evidence  regarding  the  means  vel 
non  of  the  plaintiff,  and  for  decision  regard- 
ing alimony  by  the  district  court,  after  fur- 
ther evidence  will  have  been  admitted."  The 
present  appeal  Is  prosecuted  by  defendant 
from  a  judgment  awarding  tbe  plaintiff  ali- 
mony at  the  rate  of  $1S  a  month,  from  the 
rendition  of  tbe  judgment  and  the  plaintiff 
answers,  praying  that  she  be  allowed  the 
alimony  as  claimed  in  the  petition.  From  the 
evidence  now  t)efore  us,  It  appears  that  the 
defendant  has  regular  employment  as  a  long- 
shoreman, in  which  he  earns  an  average 
amount  of  $47.21,  a  montb,  but  It  Is  not 
shown  that  he  owns  any  property  or  has 
any  Income  outside  of  his  dally  earnings.  It 
also  appears  that  pl.alntlff  Is  without  means 
(that  is  to  say,  "property"),  and  that  she 
maintains  herself,  and  a  son  of  the  marriage 
(a  boy  about  17  years  old,  who  Is  said  to  be 
learning  a  trade  at  a  school  in  Tennessee), 


by  woiiclng,  as  a  co6k  or  house  servant,  for 

$16  a  month. 

Tbe  law,  upon  the  subject  of  the  alimony 
that  may  be  allowed  to  women  who  are  suing 
for,  and  to  those  who  obtain,  judgments  of 
separation  and  divorce.  Is  found  In  articles 
148  and  160  of  the  Civil  Code,  as  follovre: 

"Art  14a  If  tbe  wife  baa  not  sufficient 
incoHM  for  her  maintenance,  during  the  suit 
for  separatioa,  die  judge  thall  allow  ber  a  sum 
for  her  support  proiKtrtioned  to  the  means  of 
tbe  husband,"  etc. 

"Art  160.  If  tbe  wif^  who  has  obtahied  the 
divorce,  baa  not  sufficient  means  for  her  main- 
tenance, the  court  may  aUoto  her,  in  iU  dUero- 
iion,  out  of  the  property  of  her  husband,  ali- 
mony, which  shall  not  exceed  one-third  of  hia 
income.  This  alimony  shall  be  revokat^  in  case 
It  should  become  unneceasaiy  and  in  case  the 
wife  should  contract  a  second  marriage.** 
(Italics  by  tbe  court) 

It  wilt  be  observed  that  these  articles  are 
expressed  in  very  different  terms.  Thus  un- 
der article  148,  it  is  made  the  mandatory  duty 
of  the  Judge,  if  he  finds  that  the  wife  has 
not  sufficient  Income  to  maintain  her,  pending 
the  suit,  to  allow  ber  alimony,  proportioned 
to  the  "means"  of  ber  husband.  On  the  other 
hand,  under  article  160,  It  Is  made  discre- 
tionary with  tbe  court  after  the  decree  has 
been  obtained,  to  allow  alimony  "out  of  the 
property  of  the  husband,"  not  however,  to 
exceed  one-third  of  bis  "Income,"  and  subject 
to  withdrawal  under  certain  circumstances. 

It  will  hardly  be  contended  that  upon  an 
application  under  article  148,  the  husband 
could  ^cape  the  payment  of  alimony  by  show- 
ing that  bis  wife  was  capable  of  earning  aa 
'income"  by  her  own  labor.  We  must  there- 
fore. Infer  that  for  the  purposes  of  that  ar- 
ticle, the  word  "Income"  refers  to  a  revenue 
derived  from  some  other  source  than  the 
labor  of  the  recipient  If,  however,  It  has 
that  meaning,  as  used  In  article  148,  why 
bas  It  not  tbe  same  meaning,  as  used  In  arti- 
cle 160?  And,  if  we  give  to  the  word  "prop- 
erty," as  used  In  article  160,  the  ordinary 
meaning,  and,  to  the  word  "income,"  the 
meaning  that  we  have  given  to  it  in  article 
148,  the  plaintiff  can  recover  no  alimony  for 
time  subsequent  to  that  at  which  she  obtains 
ber  divorce,  since  It  does  not  appear  that  the 
defendant  bas  any  property  or  that  be  has 
any  "Income,"  In  the  sense  which  we  are  at- 
tributing to  that  word  (on  the  contrary  it 
seems  reasonably  certain  that  be  bas  neither). 
There  are,  besides,  other  considerations  which 
should  Influence  tbe  conclusion  to  be  reached 
on  this  snbject  to  wit  article  119,  of  the  Civil 
Code,  provides  that  "tbe  husband  and  wife 
owe  to  each  other  mutual  fidelity,  support 
and  assistance,"  and,  this  as  the  result  of  a 
civil  contract  But  tbe  wife.  In  this  case, 
has  chosen  (for  good  reasons,  as  tbe  courts 
have  found)  to  have  the  contract  between  her- 
self and  ber  husband  dissolved  and  set  aside, 
so  that  she,  now,  owes  blm  nothing,  and 
ordinarily  he  would  owe  her  nothing.  The 
lawmaker  has  however  established  a  special 
rule  upon  tbe  snbject  of  the  marriage  con- 
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tract,  as  the  result  of  whlcb,  notwithstanding 
tbe  dlBcbarge  of  the  wife  from  her  obligations 
tba*eander,  tbe  husband  may  still  be  com- 
pelled to  respond  to  hla  obligations,  by  paying 
alimony  to  his  former  wife,  to  the  extent 
of  one-third  of  the  "Income"  which  he  may 
enjoy  from  his  "property."  This  is  as  far  as 
the  lawmaker  has  gone,  and  onr  courts  can 
hardly  go  farther,  nor,  so  far  as  we  are  able 
to  discover,  have  they  done  so.  We  have  been 
referred  to  no  case  In  our  Jniisprndence,  and 
we  have  foond  none,  in  which  alimony  such 
SB  la  here  claimed  has  been  demanded,  and. 
In  Soberrllle  t.  Adams,  48  La.  Ann.  124, 

14  Sooth.  621,  this  court,  speaking  through 
WatldiM*  3^  after  qnotlnc  dr.  Oodib,  art  160, 
BR  Id: 

"It  is  evident  that  this  species  of  alimony— 
for  the  maintenance  of  the  divorced  wife — Is 
tn  Incident  of  the  settlement  of  tbe  'matrimo- 
oial  community,' "  eta 

Our  conclusion,  then.  Is  that  the  plelntUF, 
upon  the  case  presented,  cannot  recover  ali- 
mony for  any  time  subsequent  to  that  at 
which  tbe  Judgment  of  divorce  becomes  final. 
It  seems  to  have  been  assumed  that  the  Judg- 
ment was  made  final  by  thedecree  renderedby 
thlfl  court  when  the  matter  was  here  on  a  prevl- 
008  oeeaBlon,  butwedonotflndthlstohavebeen 
tbe  case,  since  that  decree  reads:  "The  Judg- 
ment appealed  from  is  avoided,  annnlled  and 
reversed,  as  relates  to  alimony,  and  the  case 
Is  runanded,"  etc.,  bnt  there  Is  no  affirmance 
of  the  Judgment  appealed  from  in  any  respect 
Upon  the  other  hand,  we  know  of  no  reason 
why  the  plaintiff  should  not  be  allowed  ali- 
mony from  Judicial  demand,  since  she  prayed 
for  It  In  her  petition.  State  ex  rel.  Malady  v. 
Judge,  22  I^a.  Ann.  264;   Lanber  v.  Mast, 

15  La.  Ann.  688.  In  view,  however,,  of  the 
fact  that  she  lived  apart  from  her  husband 
for  five  years  before  Ibe  bringing  of  this  suit, 
and  of  the  fact  that  they  are  both  laboring 
people  without  means  we  are  of  the  opinion 
that  an  allowance  of  a  lump  som  of  $300 
as  for  her  maintenance  pendente  lite  would 
fairly  meet  the  demands  of  justice. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  divorce  between 
the  parties  litigant  be  now  affirmed  and  that 
said  jnUgment,  In  so  far  as  it  relates  to  ali- 
mony, be  amended  to  the  extent  that  plaintiff 
be  allowed  a  lamp  sum  of  $300,  as  the  ali- 
mony to  which  she  was  and  is  entitled  pen- 
dente lito,  and  that,  as  thus  amended,  said 
inUgmeat  be  affirmed;  the  plalntlfC  to  pay  the 
rats  of  theappeaL 


0.19  La.) 

No.  16,761. 

LUZENBERO  v.  O'MALLET  et  al. 

(Supreme  Court  of  Loulalana.  Jas.  29,  1906. 
Behearing  Denied  March  26,  1906.) 

1  jjbhf— pubmoatioh  as  to  candidate  fob 
Officii 

Defendants  pablished  that  for  reasons  too 
nvmeroos  to  mention  plaintiff  was  unfit  to  be 
SHtrict  attomvi  w  eTBi  to  practiee  law. 


Challenged  to  name  these  reasons,  defendants 
gave  them  in  the  form  of  self-answering  ques- 
tions,  putting  at  the  head  of  the  list  the  ques- 
tion whether  plalnttfTs  brotiier  had  not  dont 
thus  and  so,  referring  to  reprehensible  conduct 
on  the  part  of  the  brother.  Held,  that  the 
brother's  misconduct  could  render  plaintiff  un- 
fit to  be  district  attorney  or  to  practice  law 
only  if  he  had  participated  therein,  and  that 
therefore  the  imputation  contained  In  the  ques- 
tion was  that  plaintiff  had  partlci[>ated  In  some 
way  In  this  misconduct  of  the  brother.  Held, 
secondly,  that  the  facts  from  which  it  must  be 
supposed  the  authors  of  the  publication  intended 
that  tbe  reader  should  draw  bis  conclosions 
are  those  stated  In  the  publication,  and  not 
others  not  stated  or  alluded  to  therein. 
2.  Same— JuBTIFIOATIOiT— StrFFICIMCT. 

Justification  of  a  different  charge  from  that 
complained  of  as  Ilbeloas  is  no  jostiflcatlon  at 
all.  Where  tbe  charge  is  that  plaintiff  par- 
ticipated in  the  act  of  bis  brother  in  approaching 
for  a  large  fee  certain  defendants  whom  pl^- 
tiff  was  proeecnting  as  district  attorney,  the 
proof  that  plaintiff  did  not  impart  to  the  proper 
authorities  the  Intelligence  of  ols  brothers  mis- 
conduct as  soon  as  it  reached  his  ears,  so  that 
the  brother  continued  to  remain  In  an  employ- 
ment of  trust  for  which  he  had  shown  himaelf 
to  be  onflt,  Is  the  Justification  of  a  dlfferwt 
charge  from  that  made,  and  Is  no  jnstlflcaUon 
at  all. 

[Ed.  Note.— For  cases  In  point,  tee  vol.  82; 
Cent  Dig.  Ubel  and  Slander,  |  m] 

8.  SAU— LlOKNBB  TO  PUBLISH. 

The  demand  of  plaintiff  that  defendants 
should  name  the  "reasons  too  numerous  to  men- 
tion" why  he  was  unfit  to  be  district  attorney, 
or  even  to  practice  law,  was  not  a  license  to 
defendants  to  publish  defamatory  falsehoods 
about  htm. 

4.  SaU— PBITILBOK  of  NaWSPAPEB. 

A  newspaper  has  no  greater  privilege  than 
an  ordinary  person  to  publish  false  and  de- 
famatory statonentB. 
(Syliaboa  by  the  Court) 

Appeal  from  QvU  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommervllle^ 
Judge. 

Action  by  Chandler  0.  Luzenberg  against 
Dominic^  a  O'Malley  and  the  Item  Com- 
pany, Limited.  Judgment  for  defendants, 
and  plaintiff  appeals.  Judgment  set  aside, 
and  Judgment  against  defendants  entered. 

Carroll  ft  Carroll,  William  Stirling  Pwker 
son,  and  Clegg  &  Qalntwo*  tor  i^ipellant  B. 
A.  O'Snllivan,  for  appeltoet 

PBOVOSTY,  J.  Plaintiff  alleges  that  In 
the  autumn  of  1004  he  was  tbe  district 
attorney  for  the  dtT  of  New  Orleans,  and 
was  a  candidate  for  that  office  at  the  ap- 
proaching election;  that  the  defendant  D. 
O.  O^alley  and  the  City  Item,  an  evening 
paper  having  a  large  circulation  In  the  city 
of  New  Orleans,  opposed  bis  election,  and 
began  in  September  a  series  of  Insinuations 
against  bis  private  and  official  character; 
that  these  were  challenged,  and  that  there 
then  appeared  In  the  newspaper  certain 
articles  defaming  and  libeling  him;  that 
these  pubUcationfl  were  false  and  malicious. 
The  petition  reproduces  the  articles,  and  sets 
out  the  innuendo  In  these  words ; 

"Meaning  thereby  to  charge,  and  ailing  and 
diafging  in  effect  and  porpose,  that  yoor  petl- 
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tioner  waa  Kollty  of  corrupUoD  and  faTOiitism 
and  oppression  and  groes  miscondoct  In  the 
exercise  of  his  oflSce  of  district  attomeri 
that  he  was  Incompetent  to  discharge  the  antles 
thereof,  and  that  70111  petitioner  was  wanting 
In  integrity  as  a  mao,  and  was  and  woold  be 
dishonest  and  corrupt  as  an  officer,  all  of  whldi 
Is  wholly  ontnie," 

The  defendants,  after  cUsclalmIng  malice, 
and  after  pleading  no  cause  of  action,  pro- 
ceed in  their  answer  and  plead  that  the 
publications  were  tme,  and  therefore  justi- 
fied; second,  that  they  were  made  at  the 
solicitation  of  plaintiff;  and.  third,  that  tbey 
were  privileged. 

The  d^endant  D.  G.  O'Malley  filed  a  sepa- 
rate answer,  but  his  defense  Is  the  same  as 
that  of  the  newspaper.  The  two  defenses 
were  tried  helow  and  argued  hete  as  one  and 
the  same,  and  may  be  similarly  dealt  with 
In  this  opinion. 

On  September  11,  1901, 10  days  before  the 
nominating  convention  was  to  meet,  there 
appeared  In  fhe  defendant  newspaper  the 
article  that  Is  Incorporated  in  the  following 
open  letter  addressed  by  plaintiff  to  the 
TImes-Dttnocrat  and  Picayune: 

"New  Orleans,  Sept.  14,  1004. 
"To  the  Editor  of  the  Tlmea-Democrafe 

"On  Monday  afternoon.  Sept  12,  at  8:55 
o'clock,  the  following  letter  from  me  was  de- 
Uvered  at  the  office  of  the  New  Orleans  Item: 

"  'New  Orleans,  La.,  Sept.  12th,  1904. 
*"To  the  Editor  and  Publisher  of  the  New 
Orleans  Item:  ' 
"  'The  issue  of  your  paper  of  Sunday,  Septem- 
ber lltb.  1904  Yesterday),  eontaiiu  the  follow- 
ing article: 

"•District  Attorney. 

*"The  next  most  important  office  to  that  of 
Mayor  Is  that  of  District  Attorney.  Chandler 
0.  Lazenberg's  name  will  never  be  presented 
to  the  Democratic  nominating  committee.  Mr. 
Luzenberg  will  never  appear  even  as  a  tentative 
candidate.  The  office  of  District  Attorney  will 
go  uptown,  no  doubt,  and  may  go  close,  but 
not  to  the  municipal  bailiwick  bossed  by  G!^ 
Attorney  Oilmore,  to  wit:  the  Fourteenth 
Ward.  There  are  reasons  too  numerous  to 
mention  at  this  present  time  why  Ohandltf 
Luzenberg  should  not  succeed  himself,  and  no 
one  better  than  the  present  District  Attorney 
knows  what  these  reasons  are.  And,  further, 
Mr.  Lnsenberg  knows  accurately  whet  a  re- 
view of  these  reasons  woold  mean  to  the  future 
<^  any  practicing  attorney.  Chandler  G.  Lnzen- 
berg  lives  in  a  glaas  house. 

"*I  demand  to  be  fnmiebed  in  the  same 

Suhllc  manner  with  the  particulars  of  the  charge 
1  Uie  foregoing  innuendo,  and  I  demand  that 
such  publication  be  made  before  Wednesday 
morning  next,  14th  Inst. 
**  '[Signed]  Chandler  G.  Luzenberg.' 

"None  of  the  Issues  of  the  New  Orleans  Item 
of  yesterday,  hept.  13.  contains  any  response 
to  the  foregoing  letter,  nor  have  I  received  any 
response  from  Mr.  Denholme,  Mr.  O'Malley, 
or  any  other  person  connected  with  the  New 
Orleans  Item. 

"Very  truly,       Chandler  a  Luzenberg." 

On  the  same  day,  the  14th,  there  appeared 
In  the  defendant  new^aper  the  following, 
purporting  to  come  ftom  tbe  defendant  D. 

0.  O'Malley: 

"I  am  anxious  to  know  If  Mr.  Chandler  C. 
Luzenberg  will  deny  that  ^is  brother,  W.  H. 
Luzenberg,  a  short  time  after  Chandler  Ob's 


appointment  as  District  Attorney,  did  not  so- 
licit a  person  supposed  to  have  inflnence  with 
counsel  and  two  accnsed  perscnu  irtio  were 
charged  before  the  CMmlnal  Court  fw  serious 
offenses  to  have  him.  W.  H.  Luzeaberg,  owing 
to  his  relationship  with  the  recently  appointed 
District  Attorney,  associated  with  the  defense 
of  tbe  accused,  and  did  not  this  W.  H.  Luzen- 
berg, brother  of  the  recently  appointed  Dis- 
trict Attorney,  set  his  fee  at  $5,000?  Is  it 
not  a  fact  that  the  proposition  was  declined 
by  the  party  approach eo.  and  yet,  after  the 
refusal,  did  not  w.  H.  Luzenberg,  brother  to 
the  District  Attorney,  write  a  letter,  throu^ 
one  of  the  defense  attorneys,  demanding  em- 
ployment in  the  direction  mentioned,  and  the 
defense,  not  acting,  did  not  W.  H.  Luzenberg  in 
person  solicit  from  the  accnsed  themselves  the 
aought-for  services? 

'*Did  not  District  Attorney  Chandler  O. 
Luzenberg  Inspire  the  puUlcation  In  a  morn- 
ing paper  of  a  certain  article  wherein  it  was 
stated  that  In  the  Arthur  Behan  case  District 
Attorney  Luzenberg,  If  It  became  necessary  to 
substantiate  the  charges,  would  place  on  the 
witness  stand  a  certain  ward  leader  who,  by 
prrsona^  knowledge,  having  played  against 
Be&an's  game  in  18  Royal  streiet,  could  prove 
that  Behen  owned  and  operated  this  place  as 
a  Mimbling  bouse? 

"Why,  may  I  taik,  did  not  Mr.  District  Attor^ 
ney  put  this  ward  leader  on  the  witness  stand 
to  secure  conviction,  when  as  a  matter  of  rec- 
ord Arthur  Behan  was  acquitted  ? 

"Is  it  a  fact  that  for  this  immunity  from  wit- 
ness service  the  ward  leader  I  allude  to  baa 
secured  for  Mr.  Luzenberg  the  support  of  this 
leader  and  his  paper  in  the  efforts  being  made 
by  District  Attorney  Chandler  C.  Luzenberg  to 
secure  a  nomination  to  the  office  he  now  Gils? 

"Has  not  District  AttOTue?  Luzenberg  sum- 
moned to  his  office  certain  witnesses  without 
authority  or  warrant  in  law,  using  his  office  for 
Illegal  methods,  weU  knowmg  that  he  did  not 

fiossess  such  anthority,  nor  was  it  done  in  the 
Qterest  of  Justice?" 

The  day  after  this  publication  plaintiff 
filed  the  present  suit 

The  nominating  convention  met  Plaintiff 
was  a  candidate  before  It,  and  was  not  nomi- 
nated; and  thereupon,  on  the  20th  of  tbe  same 
month,  the  defendant  newspaper  pnblUhed  the 
following  editorial : 

"The  District  Attorneyship. 

"For  the  past  sevwal  weeks  an  almost  united 
press  of  New  Orleans  has  been  sounding  the 
praises  of  Mr.  Chandler  G.  Luzenberg  and 
urging  his  nomination  for  the  office  of  Dis- 
trict Attorney  for  the  Parish  of  Orleans.  In 
tii^r  efforts  to  advance  the  candidacy  of  Mr. 
Luzenberg.  these  papers  lost  sight  of  tbe  claims 
of  any  other  candiaate  for  the  office,  and  the 
praise  of  their  favorite  degenerated  from  argu- 
ment to  fulsome  flattery.  lA  their  efforts  to 
foist  Mr.  Luzenberg  upon  the  people  of  tU> 
Parish,  regardless  of  his  fitness  for  the  office, 
in  view  of  its  conduct  during  liis  Incumbency, 
these  papers  heralded  him  as  a  savior  of  the 
city  and  compared  him  with  Folk  of  St.  Louis 
and  Jerome  of  New  York.  Assuming  that  they 
voiced  tbe  sentiment  of  the  people  of  New  Or- 
leans, these  papers  predicted  direct  disaster 
to  a^y  man  or  set  of  men  who  should  dare  op- 
pose their  wishes.  It  was  Iterated  and  re- 
iterated that  Luzenberg  was  necessary  to  save 
the  ticket,  and  the  ward  bosses  were  compli- 
mented upon  their  sagacity  and  wisdom  in 
selecting  Mr.  Luzenberg  for  the  place.  It  was 
strongly  Intimated  that  the  warn  bosses  Imva 
at  last  thrown  off  the  domination  of  Governor 
Blanchard  exerciFed  in  the  selection  of  Martin 
Behrman  for  Mayor,  and  it  was  opmly  boasted 
that  even  the  Govanor  himself  would  not  da^ 
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interfere  aod  oppose  Us  wishes  to  the  desire  of 
«D  atmoflt  united  press.  In  all  of  these  con- 
trareides  the  Item  was  the  onlj  New  Orleans 
pipw  that  had  the  coarage  to  doubt  the  dlTln- 
it7  of  the  present  district  attorney  and  to 
:pBbUflb  to  the  wwld  potent  and  Irrefatable  rea- 
■Bona  vhj  he  sbonld  not  be  continned  in  office. 
Bnt,  baoyed  hj  aa  almost  onlted  pre^  Mr. 
Lnsenbeixs  boom  continned  to  soar.  He  re* 
-cared  more  free  advertising,  and,  with  the 
itosses  united  for  him  and  the  Governor  afraid 
to  interfere,  it  appeared  on  the  sortace  that  his 
nominaticKi  was  assured.  Bat  the  Item's  eiposS 
bad  been  bearing  fmit  Mr.  Lssenberg  was 
no  longer  like  Caesar's  wife,  above  saspicion. 
People  began  to  see  that  the  alleged  popular 
idol  had  feet  of  clay.  And  snddealy  his  boom 
collapsed.  Governor  Blanchard,  upon  his  re- 
■tum  frwn  St  IjOuIs,  exercised  the  right  ac- 
corded him  by  even  the  Luzenberg  organs  to 
hiterfera  to  prevent  the  nomination  of  any  man 
-of  known  nofltness  for  office,  and  announced 
his  preference  for  Mr.  Porter  Parker.  And 
vbo  can  say  that  the  Governor  was  not  Justi- 
fied in  his  course?  Who  can  say  that  Mr.  Blan- 
chard has  not  investigated  the  office  of  the 
District  Attorney;  that  Mr.  Loaenbarg  has  not 
been  weighed  in  the  balance  and  found  want- 
ing? One  thing  is  certain:  Against  Mr.  Por- 
-ter  Parker  there  has  been  raised  no  whisper  of 
siuirfeion.  He  la  clean,  he  is  honest,  he  is 
capable.  He  has  been  in  the  office  of  the  Dis- 
trict Attorney  and  resigned.  Therefore,  be  Is 
not  wholly  without  experience.  Pereonally, 
the  Item  is  not  acquainted  with  Mr.  Parker. 
This  paper  has  never  advocated  his  candidacy. 
Ail  the  interest  the  Item  had  or  has  in  the  con- 
test is  the  desire  to  see  the  office  filled  by  a 
capable,  honest,  fearless  man.  Mr.  Lnsenberg 
has  appealed  to  the  courts  to  redress  wrongs 
alleged  to  have  been  done  him  by  the  Item.  It 
may  be  that  in  the  trial  of  that  case  the  public 
will  be  given  an  insight  into  the  reasons  for 
OovenOT  Blanchaxd's  Interference:  The  Oov- 
•emor  has  been  aceosed  of  truckling  to  the 
ward  bosses.  Now  the  ward  bosses  are  scourg- 
^  for  truckling  to  tb«  Governor.  It  is  difficult 
to  follow  the  reasoning  of  a  disgruntled  press. 
But  one  thing  at  least  has  been  settled:  An 
almost  niUted  press  does  not  always  voice  pub- 
lic sentiment  nor  sway  the  honest  Judgment  of 
all  men." 

The  sabject-matter  complained  of  as  Ubel- 
■0118  aobdlTldes  Its^  Into  tow  beads.  Hie 
lint  Is  tbe  statement  contained  In  tba  pnbUca- 
-tton  of  Seiitember  Uth  that  plalntlfl  Uvea  In  a 
glass  boose  and  tbat  tike  defoidant  newspaper 
knows  "reasons  too  numerous  to  mention" 
why  be  Is  unfit  to  be  district  attorney  or  area 
to  practice  law.  Hils  first  bead,  howera, 
merges  Into  tbe  three  othws,  whldi  are  con- 
tained In  tbe  pnbllcati<m  S^jttonber  14tii, 
and  wblch  purport  to  be  tbe  "reasons  too 
namerons  to  m«itlon"  referred  to  In  the  pub- 
lication of  tbe  lltb.  Tbese  three  are  given 
fai  tbe  form  of  self-answering  questions. 

The  first  Is  whether  plaintiff  will  deny  tbat 
hli  brother  did  thus  and  bo.  A  man  Is  not 
rendered  unfit  to  practice  law  by  the  gallty 
conduct  of  his  brother,  unless  he  has  partici- 
pated In  It;  hence  the  Imputation  contained  In 
tills  question  was  that  plaintiff  had  partici- 
pated In  tbe  misconduct  of  his  brother — either 
colluded  with  It,  or,  at  the  very  least,  con- 
nived at  It 

Counsel  for  defendant  says  that  the  imputa- 
tion was  tbat  plaintiff  bad  not,  as  soon  as  the 
intell^ence  of  tbis  misconduct  came  to  his 
«ar8,  imparted  It  to  tbe  Judge  of  tbe  division 


of  the  criminal  district  court  In  which  his 
brother  was  official  stenographer,  and  tbat 
as  a  result  of  tbls  culpable  silence  thebrother, 
an  unfit  person,  continued  to  bold  the  Impor- 
tant and  responsllrie  position  of  court  stenog- 
rapher. But  how  could  tbat  be  the  Imputa- 
tion when  not  a  word  Is  said  about  tbe  broth- 
er's having  been  stenographer,  or  about  plain- 
tlfTs  having  failed  to  impart  the  Information, 
or,  for  the  matter  of  that,  of  tbe  intelllgeace 
not  having  reached  tbe  judge's  ears  as  soon 
as  It  did  plaintUTs.  It  stands  to  reason  that 
tbe  reader  was  ^ected  to  draw  Inferences 
from  the  facts  that  were  stated,  and  not  fn»n 
facts  tbat  were  not  stated  and  of  which  ha 
knew  nothing. 

Moreover,  whatever  blame  may  attadi  to  a 
public  otBcet  for  »iiriiiMn£f  from  becmnlng  tbe 
denouncer  of  bis  young  broOier,  for  not  find- 
tof  It  In  bis  heart,  Spartanllke,  to  resist  the 
brother's  entreaty,  "Do  not  take  the  Inead . 
out  of  tiie  mouth  of  my  wife  and  children  for 
en  act  which  I  deplore  and  which  I  did  while 
drunk,'*  sucb  a— we  may  say — ^mlUc  and  water 
Charge  could  not  bave  done  srarlce  for  tbe 
announced  fatal  "reftB(ni,"  the  revelation  of 
wbldk  vaa  to  blast  plaintiff's  candidacy;  nay, 
his  future  professional  life.  Had  tbat  been 
tbe  charge,  plaintiff  might  have  thtvwn  bim- 
self  np<»  the  Indulgoioe  of  the  public  with 
tbe  plea  made  here:  "Tbe  boy  b^ged  so 
bard  and  promised  to  J(rtn  tbe  temperance 
society."  On  the  other  hand,  the  imputation 
that  plaintiff  had  participated  in  tbfs  shady 
transaction  does  measure  to  the  full  size  of 
tbe  announced  fatal  reason.  Its  revelation 
might  well,  as  announced,  have  put  an  end  to 
pl^tifTs  candidacy,  and  bll^ted  bis  pros- 
pecto  as  a  lavryn,  if  true.  The  one  Imputa- 
tion fits  tbe  announcement;  the  other  does 
not  Tbe  court  has  adopted  the  one  tbat  fits. 

Tbe  second  reason  assigned  Is  that  plain- 
tiff made  a  corrupt  bargain  with  a  ward  lead- 
er, by  wbldt  this  ward  leader  was  dispensed 
f^om  amwaring  as  a  witness  In  a  criminal 
cas^  and,  in  consideration  tbmot,  his  sup- 
port was  secured  for  plaintiff's  candidacy. 

Tbe  third  is  tbat  plaintiff  summoned  to  bis 
office  certain  witnesses  without  warrant  in 
law,  using  bis  office  for  Illegal  methods,  and 
not  In  lbs  interest  of  Justice. 

Taking  tbe  first  charge  to  have  been  what 
we  have  found  it  to  have  been,  namely,  that 
plaintiff  had  participated  in  sane  way  in  this 
mlsccmduct  of  his  brother,  then  tbe  situation 
Is  tbat  defendants  do  not  pretend  to  offer  ai^ 
Justification  for  it;  nor,  as  a  matter  of  fact, 
could  any  be  found. 

As  to  the  charge  that  plaintiff  atunmoned 
witnesses  to  his  office  without  warrant  In 
law,  using  his  office  for  Illegal  methods  and 
not  in  the  toterest  of  Justice,  the  only  jus-, 
tidcation  offered  Is  tbat  witnesses  were  sum- 
moned to  plalntifCs  office,  and  tbat  there  is 
no  statute  autborlzlng  tbe  district  atiomey  to 
use  the  compulsory  process  of  tbe  court  for 
causing  wltnessea  to  come  to  bis  offlt:e. 
Here,  again,  tbe  JustlflcaUon  f^ered  Is  for  a 
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by  St  Charles  avenue,  Upperline,  Garonde- 
tet.  and  Robert  streets,  measuring  69  feet, 
4  Inches,  more  or  less.  In  front  on  St  Ghar^ 
les  avenue  182  feet  more  or  leas.  In  front 
and  depth  on  Upperline  street  166  feet  5 
Inches  more  or  less  on  the  side  line  nearest 
Robert  street  by  a  width  In  tbe  rear  of  60 
feet. 

That  prior  to  the  date  aforesaid  the  said 
Krs.  Genella  divided  the  tract  above  describ- 
ed into  two  parcels  or  lots,  and  assigned 
limits  to  each  and  caused  a  dwelling  house 
and  appurtenances  to  be  erected  on  each 
of  said  lots;  the  actual  boundary  mark  be- 
tween tbe  same  being,  for  tbe  greater  part, 
tbe  side  wall  of  tbe  dwelling  house  on  the 
lot  nearest  Robert  street,  and  a  fence  extend- 
ing in  continuation  and  projection  thereof 
towards  tbe  rear,  and  from  the  front  of  the 
said  house  to  tbe  line  of  St  Charles  avenue 
the  said  Mrs.  Genella  divided  tbe  said  Iota 
by  means  of  a  fence  which  beginning  with 
an  offset  of  about  two  feet  towards  Upper- 
line  street  from  tbe  front  corner  of  tbe 
said  bouse  continued  In  a  line  parallel  with 
said  Upperline  street  to  the  line  of  St 
Charles  avenue,  which  said  houses  and  fences 
still  stand  la  tbe  same  poflltlooa  In  which 
they  were  bnllt 

That  on  the  14th  day  of  January,  1893, 
by  act  of  that  day  passed  l>efore  Hunter  C. 
Leake,  a  notary  public  of  tbe  parish  of 
Orleans,  the  said  Mrs..  Genella,  with  the 
assistance  of  her  said  husband  sold  to  this 
defendant  one  of  tbe  lots  of  ground  afore- 
said, to  wit:  That  which  forms  the  comer 
of  Uppwllne  street  and  St  Charles  avenue, 
and  which  In  the  uld  act  !■  described  as 
follows: 

"A  portion  of  groand,  witib  the  Improvements 
thereon  and  the  appurtenances  thereof,  sitna- 
ted  in  the  Sixth  district  of  this  city  in  tbe  Is- 
let bounded  by  St  Charles  avenne  and  Upper- 
line,  CaroQdelet,  and  Robert  streets,  designa- 
ted by  the  letter  0  on  the  hereto  annexed  ; 
sketch  and  measoring  according  thereto,  in 
American    measure,   33   feet    front    on  St 
Charles  avenue,  32  feet  in  width  in  the  rear  of  I 
an  alley,  179  feet  in  depth  and  front  on  Upper-  ', 
line  street  and  160  feet  in  cicpth  on  the  line  ' 
dlvidinp  it  from  lot  D  on  said  sketch. 

"Which  said  act  was  registered  in  the  con-  i 
Teyance  office  of  the  parish  of  Orleans  in  J 
book  149,  fo.  45,  and  a  dnly  certified  copy 
thereof  Is  hereto  annexed  as  a  part  hereof.*' 

And  defendant  avers  that  immediately  up-  ' 
on  tbe  passage  of  an  act  of  sale  aforesaid,  | 
to  wit,  on  January  14, 1893,  and  In  accordance  I 
with  and  under  tbe  said  act,  bis  said  vendor  I 
placed  htm  In  the  pbysicnl  possession  of  the 
said  lot,  and  of  the  whole  area  thereof  com- 
prised within  the  itiuits  theretofore  assigned  | 
and  fixed  to  tbe  same  by  the  said  Mrs.  Genei-  I 
la,  as  aforesaid;  and  since  the  said  date  I 
and  up  to  the  present  time  this  defendant  ' 
has  remained  in  the  uninterrupted  and  tm-  ' 
disturbed,  notorious,  and  physlcial  possession 
of  tbe  s.iid  lot  up  to  tbe  side  line  of  the 
bouse  of  the  plaintiff  and  the  fences  afore- 
said. 


And  defendant  shows  that  the  deed  afore- 
said by  which  he  acquired  the  land  afore- 
said is  valid  and  sufficient  to  transfer  tbe 
property  of  the  same,  and  that,  having  been 
In  actual  possession  of  the  same  under  tbe 
said  deed  since  the  date  tho^f  he  is  entitled 
to  tbe  benefit  of  the  prescription  of  ten 
years,  which  be  now  especially  pleads  -In- 
bar  of  tbe  defendants'  demand& 

Defendant  shows  that  subsequently,  to  wit, 
on  the  18th  day  of  May,  1893,  uy  an  act  be- 
fore Theodore  Cotonio,  a  notary  public  of 
the  parish  of  Orleans,  the  said  Mrs.  Genella 
sold  the  other  of  tbe  said  loto  to  the  plain- 
tiff herein,  who  went  into  the  posseseion. 
thereof,  according  to  the  limits  which  had 
been  flxod  thereto  by  the  said  Mrs.  Genella, 
as  aforesaid.  And  respcmdent  avers  that  the 
said  plaintiff  has  never,  up  to  a  short  time 
before  the  filing  of  this  suit  contested  or 
questioned  his  right  of  ovniershlp  of  any 
part  of  the  lot  of  ground  included  within  th& 
boundaries  herelnatwve  indicated;  but  on  the 
contrary  she  has  always  acquiesced  In  and 
consented  to  his  ownership  and  possession  of 
all  his  lot  aforesaid,  and  especially  of  that 
part  thereof  which  she  claims  In  these  pro- 
ceedlngs. 

And  for  further  answer  respondent  avers 
that  though  by  reason  of  tbe  fact  that  part 
of  the  land  first  hereinabove  described  which 
lies  between  Upperline  street  and  the  side 
of  plaintiff's  houses  and  fences  aforesaid, 
and  yet  considering  that  the  deed  under 
which  tbe  said  plaintiff  acquired  described 
her  acquisition  as  fronting  on  St  Charles 
avenue,  and  being  at  a  distance  of  35  feet 
from  Upperline  street  and  having  a  width  of 
32  feet  In  the  rear,  and  considering  that 
the  deed  by  which  this  re^ndent  acquired 
described  his  acquisition  as  forming  the- 
corner  of  Upperline  street  and  St  Charles 
avenue  and  fronting  33  feet  on  St  Charles 
avenue  by  a  width  in  the  rear  of  32  feet, 
so  that  of  the  whole  portion  of  ground, 
formerly  owned  by  the  said  Mrs.  Genella 
first  hereinabove  descrit>ed  a  strip  having  a 
frontage  of  about  3  feet  on  St  Charles  ave- 
nue, and  running  bade  between  the  lots 
owned  respectively  by  re^ondent  and  plain- 
tiff, to  the  rear  line  thereof,  to  a  width  of 
one  foot  might  be  considered  not  to  have 
been  conveyed  to  this  defendant  by  his  deed 
aforesaid,  though  delivered  to  him,  and  remain- 
ing in  his  possession  thereunder,  aa  afore- 
said; this  defendant  therefore,  In  order  to- 
strengthen  his  title  and  place  the  same  be- 
yond doubt  purchased  from  tbe  heirs  of 
tbe  said  Mrs.  Genella,  who  Is  now  dead,  with 
full  warranty  of  title,  all  their  right,  title, 
and  Interest  In  and  to  the  said  parcel  or 
strip  of  land,  the  whole  as  will  more  fully 
appear  by  a  deed  under  private  signature 
executed  on  tbe  23d  day  of  March,  1904. 
and  acknowledged  the  same  day  before  M.  M. 
Boatner,  notary  public,  by  Miss  Aaenath  L. 
Genella,  then  a  feme  sol^  now  the  wife 
of  George  S.  Dodds,  and  Mrs.  Cornelia  IX 
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GenelU,  wife  of  Samxiel  Bansum;  and  by 
said  Sansiim  to  authorise  Us  wife,  the  said 
parttea  with  Alpbonse  J.  K.  Oenella  and 
Louis  J.  Oenella,  being  the  chlldrtti  and 
only  heirs  of  the  eald  Mrs.  Hary  Louise 
Komedy  Qoiella,  and  being  the  tranBferees 
at  the  hereditary  rights  of  the  said  Alphonse 
J.  E.  Oraiella  and  Lonla  J.  Ottiella,  In  the 
Biicceaslott  of  their  aald  mother;  which  said 
d«d  was  registered  In  the  conveiyance  office 
of  the  mrlsh  of  Orleans  In  book  196.  f.  822; 
and  tliereln  the  wild  strip  of  ground  Is  de* 
scribed  as  follows: 

A  certain  piece  or  portion  of  ground  to- 
setiia  with  all  the  lmproT«nent>  thereon 
and  all  the  rights,  ^Tlleges,  and  serritadea 
thereto  appertaining,  situate  in  the  Sixth 
district  of  the  city  of  New  Orleans  In  the 
square  bounded  by  St  Charlea  avoitte,  Up- 
pa-line^  Oarondelet,  and  Bobert  streets,  lying 
between  the  lot  sold  by  Mrs.  Uary  L.  K. 
Genella  to  James  J.  Conway  by  act  before 
Hnntor  O.  Leak^  notary  public,  dated  Janu* 
SIT  14,  1898.  and  the  lot  sold  by  the  9ame 
rendor  to  Miss  Frances  Bl  Oasquet  by  act 
before  Theodore  Ckrtonlo,  notary  public, 
dated  May  1^  1883,  and  measuring  two  feet 
more  or  less  front  on  St  Charles  avenue, 
and  running  bulk  between  the  side  line  of 
tbe  lots  aforesaid  about  169  feet  to  an  alley 
with  a  width  of  about  1  foot  in  the  rear,  the 
said  descrlptloii  being  Intended  to  comprise 
all  the  land  in  the  said  square  owned  by 
these  vendors  lying  between  tte  lot  so  sold 
ss  aforesaid  to  Miss  Gasquet  and  TJn>erllne 
Btnet 

Defradant  shows  ttiat  the  jparoon  of  the 
plaintiff  is  to  evict  him  from  the  land  pur- 
diased  1^  him  from  the  said  Mrs.  Asenath 
h,  Gen^a,  wife  of  George  a  Dodds,  and  the 
said  Mrs.  Cornelia  D.  Gendla,  wife  of  Sam< 
uel  SaDsnm,  according  to  their  deed  afore- 
Bald,  whereby  they  warranted  their  title 
thereto,  and  that  th^  the  said  Mrs.  Dodds 
and  the  said  Mrs.  Sansum  and  their  said 
bRSbands  to  authorize  them  ought  to  d^end 
tliis  suit  and  ought  to  defend  and  warrant  the 
title  which  they  conveyed  to  thle  defendant 

tn  view  of  the  premises  defendant  prays 
tbat  the  demands  of  the  plaintiff  may  be  re- 
jected and  her  suit  dismissed  at  her  costs; 
that  the  said  Mrs.  Asenatb  L.  Oenella,  wife 
of  Geo.  8.  Dodds  and  the  said  Dodds,  to 
authorize  his  said  wife,  and  tbe  said  Mrs. 
Cornelia  D.  Oenella,  wife  of  Samuel  Sansnm, 
and  the  said  Sanaum  to  authorize  his  said 
wife,  may  be  called  in  warranty  and  cited  to 
answer  hereto;  and  that  in  tbe  event  this 
defendant  should  be  cast  in  this  suit  be  have 
jndgmrat  against  tbe  said  Mrs.  Dodds  and 
the  said  Mrs.  gansam  Jointly,  in  the  sum  of 
$100,  being  the  price  paid  by  defendant  to 
them  on  the  conveyance  to  him  by  tbem  of 
tbe  strip  of  land  described  in  tbelr  deed 
berelnabove  referred  to.  And  defendant 
prays  for  cost  for  all  necessary  orders,  and 
(of  toll  and  general  relief. 


Oeorge  S.  Dodds  and  his  wife  and  Samnd 
Sansum  and  his  wife  answered,  pleading  a 
general  denial.  Bansum  and  wife  beli^;  call- 
ed in  warrant  by  the  defendant  company, 
answned,  pleading  the  genoal  issnew  Tliere 
was  Judgment  in  the  district  court  in  favor 
of  defendant,  and  warrantors  and  plaintiff 
appealed. 

Opinion. 

Plaintiff  and  defendant  both  purchased 
property  on  the  same  block  on  St  Charles 
avenue  from  Mrs.  Oenella.  The  defendant 
purchased  on  the  14tb  of  January,  1898,  for 
97,300,  and  the  plaintiff  purcliased  on  the 
18th  of  May,  1898  for  $7,10a 

Defendant's  property  Is  described  as  form- 
ing the  comer  of  Upperilne  street  and  Bt 
Charles  avenne,  measuring  88  feet  on  St 
Charles  avenne. 

Plaintiff's  property  Is  described  as  measur- 
ing 34  feet  on  St  Charles  svenue  with  right 
to  all  extra  frontage  by  the  new  alignment 
of  the  line  of  the  said  square  of  ground 
fronting  on  St  Charles  avenue,  the  property 
beginning  at  a  distance  of  8S  fMt  from 
TJpperline  street 

The  present  action  is  a  boundary  suit  in 
which  plaintiff  seeks  to  have  established  the 
boundary  between  her  property  and  that  of 
defendant  in  which  in  order  to  establish  the 
line  as  claimed  by  ber  she  has  to  vary  the 
starting  point  of  the  property  from  a  point 
85  feet  from  Upperilne  street  to  a  point  at 
a  distance  of  88  feet  from  Upperilne  street 
BO  as  to  join  defendant's  property  at  that 
point 

Defendant  in  order  to  maintain  his  clslm, 
has  to  extend  his  frontage  on  St  Charles 
avenue  beyond  83  feet  on  St  Charles  avenue 
to  36  feet 

This  he  claims  tbe  right  to  do  and«  a  sale 
made  to  him  by  the  heirs  of  Oenella  on  fba 
28d  of  Mardi,  1904,  of  a  strip  of  land  em- 
braced between  88  and  86  feet  fronting  on. 
St  Charles  avenue;  he  asserting  that  he  was 
already  owner  of  that  property  Isy  the  pre- 
vious sale  made  to  him  by  Mrs.  Oraella,  and 
his  later  purchase  from  tbe  heirs  of  G^ella 
having  been  made  Blnq>ly  with  a  view  to 
strengthening  his  titie  to  tbe  property. 

The  plaintiff  tdalms  to  have  acquired 
ownership  of  the  property  up  to  a  point 
commencing  at  88  feet  from  Upperilne  street, 
instead  of  from  86  feet  from  tbat  street 
under  tbe  allegation  that  84  feet  front  on 
St  Charles  avenue  was  conveyed  to  her  by 
her  vendor,' there  being  that  amount  of  prop- 
erty belonging  to  ber  (vendor)  at  that  time 
with  tbat  frontage  on  St  Charles  avenue. 
That  her  vendor  was  bound  to  convey  to 
ber,  and  did  so  convey  tbe  full  extent  of  tbe 
premises  so  ovcned  by  ber. 

In  view  of  tbe  fact  tbat  defendant  set  up 
tltie  to  the  intervening  small  strip  under  a 
sale  from  the  heirs  of  Oenella,  the  plaintiff 
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attacks  InddeDtRlly  the  sale  of  that  property 
as  being  null  and  Told,  and  as  being  of  prop- 
erty belonging  to  her,  under  her  act  of  piuv 
chase  from  Mrs.  Geuella.  Both  parties 
claim  to  hare  been  and  to  be  In  possession  of 
the  property  respectively  claimed  by  each. 

"The  plaintiff  claims  in  her  suit  In  the  wa^ 
of  damages  an  amount  exceeding  $500  for  sen- 
ons  annoyances,  inconrenience,  and  loss  and 
depreciation  of  the  disposable  valne  of  her 
property,  and  expwises  and  attorney's  fees,  etc., 
for  which  defendants  are  liable  in  solido  in 
addition  to  tiie  said  threatened  loss  and  dis- 
membermuit  o£  her  property  for  which  she 
would  be  entitled  should  same  occur,  to  ad- 
ditional damages  In  a  sum  exceeding  $2,000." 

In  her  petition  she  alleged  that  the  said 
strip  of  ground  attempted  to  be  encroached 
up<«i  and  taken  away  ^m  her  Is  valuable 
to  her  In  a  sum  exceeding  $2,000  In  connec- 
Uon  with  her  Inrestment  of  $7,100  for  the 
Bald  propaly,  and  to  lose  the  same  would 
damage  her  In  a  sum  exceeding  $2,000. 

^Chongb  no  motion  has  been  made  to  dis- 
miss the  appeal,  the  qneetlon  which  meets 
us  on  the  threshold  is  whether  this  court  can 
entertain  the  appeal  as  it  now  comes  before 
us.  Under  the  rolings  of  the  court  In  the 
cases  of  Hlte  ot  aL  v.  HInsel  &  Tallieu  et 
al.  3»  La.  Ann,  118,  1  South.  41B;  liom- 
bard  t.  Belanger,  85  La.  Ann.  811;  State  ex 
reL  Leret  t.  Lapeyrollerle,  38  Ia.  Ann.  264; 
State  ex-  rel.  Police  Jury  t.  Mlscar,  84  Ia. 
Aim.  884;  Buddig  v.  Baldwin,  38  La.  Ann. 
894;  State  V.  COX.  52  La.  Ann.  2049, 28  South. 
866;  State  ex  rel.  Lewis  t.  Foster,  111  La. 
241,  85  South.  636— where  In  a  boundary  suit 
the  matter  in  dispute  between  the  partira 
Involves  the  ownership  of  an  intervening 
strip  of  property,  the  value  of  that  property 
determines  the  jurisdiction  of  this  court 

On  the  one  hand  we  have  before  ns  the 
sale  from  the  Genella  heirs  to  Conway,  for 
the  price  of  $150.  and  on  the  other  hand  we 
have  the  allegation  of  plaintiff  that  the  strip 
in  controversy  under  the  circumstances  In 
which  Its  ownership  Is  made  an  issue  has  a 
special  value  to  her  of  over  $2,000. 

The  district  court  dismissed  the  action  pre- 
sumably on  the  ground  that  there  was  pres- 
ratly  existing  as  an  established  and  fixed 
boundary  line  certain  existing  fences  And 
buildings.  Before  proceeding  further  we 
have  to  dispose  of  the  question  of  Jurisdic- 
tion. 

The  decisions  quoted  control  the  case  be- 
fore us. 

We  are  of  the  opinion  that  the  present 
appeal  for  want  of  Jurisdiction  ratlone  ma- 
terise  cannot  be  entertained  by  "us. 

Tor  the  reasons  assigned  it  is  hereby  order- 
ed, adjudged,  and  decreed,  that  In  the  event 
the  appellant  or  her  attorney  shall,  within 
six  Judicial  days  from  the  date  of  the  rendi- 
tion of  this  decree,  make  oath  as  provided 
by  Act  No.  56.  p.  135.  of  1004.  this  cause 
shall  be  transferred  to  the  Court  of  Appeal, 
parish  of  Origins,  otherwise  that  the  appeal 
bereln  be  dismissed  at  cost  oC  appellant; 


019  La.) 

No.  16,668. 

BBDWEBY  T.  HOLZNBB  et  al. 

(Supreme  Court  of  Louisiana.  Feb.  S6,  190Q. 
On  Behearing,  Match  26, 1906.) 

FbAUDTTLTHT  GONTKTAHOS  —  StTTT  TO  BR 

Aside— Btidbnce. 

Where  it  appears  that  a  debtor  In  insol- 
vent circumstances,  immediately  on  being  sued 
for  a  large  amount,  makes  (what  purport  to  be) 
sales  of  nearly  all  bis  salable  property  to  a 
brother-in-law  living  in  bis  hoose,  who  had 
been  employed  by  him  for  yean,  and  who  is 
not  shown  to  have  had  the  means  wherewith 
to  make  the  purchases,  and,  both  being  charged 
with  fraud,  neither  of  theUt  as  a  witness  denieii 
it,  or  affirms  that  the  sales  were  made  in  good 
faltb,  such  sales  will  be  annulled,  at  the  in- 
stance  of  a  creditor,  as  fraudulent  shnnlations. 

(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Tbonua  Fletcher  Bell, 
Judge. 

Action  by  the  Dallas  Brewery  against  Hen- 
ry Holxnw  and  A.  Tboman.  Jndgmoit  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Blstner  ft  Land  and  Solomon  Wolff,  for 
appellants.  Sutherlln  &  Barret  for  appel- 
lant George  B.  Oliver,  administrator  of  the 
succession  of  Henry  Holzner.  Alexander 
&  Wilkinson,  for  appellee. 

Statement 

MONBOB,  7.  FlalntifC  alleging  Itself  to 
be  a  creditor  of  Houy  Holsner  In  an  amount 
enxedhig  $8,000,  brings  this  suit  to  set  aside 
certain  transactitms,  purporting  to  be  sales 
of  real  estate  made  by  him  to  tils  oodefend- 
ant  who  is  also  his  broth»-ln-law,  and  was 
employed  hy  him  for  many  years  In  the 
capad^  of  baAeeper;  the  cause  ot  actl<m 
alleged  b^ng  that  said  transactions  were 
elthw  fraudulent  simulations  or  firandolent 
sales,  and,  whether  the  cme  or  the  other, 
were  ooncocted  to  defraud  the  creditora  of 
Holznor,  uid  particularly  the  plaintiff  Both 
defendant  plead  the  general  issue. 

It  appears  from  the  evidence  that  the  de- 
fendant Holsner  bad  beoi  for  a  niunber  of 
years  the  proprietor  of  a  barroom  known  as 
the  "Two  Brothers,"  having  acquired  the 
real  estate  In  which  the  business  was  con- 
ducted, together  with  other  real  estate,  dur- 
ing the  life  of  bis  wife  and  as  community 
property,  so  that  since  the  death  of  his  wife, 
which  occurred  in  1897,  he  has  owned  It 
Id  Indivlslon  with  his  two  minor  chlldrrai. 
It  further  appears  that  for  many  years  prior 
to  1902  the  defendant  Thoman  had  been  em- 
ployed by  Holzner  as  barkeeper,  that  bis 
wife  and  Mrs.  Holzner  were  sisters,  and 
that  upon  the  death  of  Mrs.  Holzner  In 
1807  they  (Tboman  and  his  wife)  went  to  live 
at  Holzner's  house,  where  they  have  since 
resided;  Mrs.  Thoman  having  charge  of 
the  Holzner  children.  It  further  appears 
that  in  1902.  Holzner  sold  the  business  of 
the  "Two  Brothers"  to  Thoman,  and  that  the 
latter  has  since  then  conducted  that  business 
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for  bis  own  aocxnmt  W«  Infer  that  Holsnv 
has  In  tJie  meanwhne,  for  part  of  the  time 
at  leail;  been  tbe  agent  bi  Bhreveport  of  tbe 
Dallas  Brewery,  plaintiff.  Certain  It  Is  tbat 
In  Hay,  1901,  be  owed  tbe  plaintiff  in  tbe 
nelCbborbood  of  $8,000  on  open  account  for 
beer,  and  also  a  secnred  bj  mortage 
wblcb.  wltb  Interest,  etc.  (wben  settled  on 
Ma7  16;  1904).  amoimted  to  $6,028. 

In  May,  1904,  QrtlBng;  tbe  travelling  agent 
of  the  Dallas  Brewery,  having  gone  to  Shrere. 
port  for  that  porpose,  called  on  Holzner  and 
told  him  that  be  understood  tbat  be  (Holzner) 
bad  agreed  to  handle  tbe  beer  of  the  Sbreve- 
port  Brewery,  and  that  he  (Qrlfflng)  was 
specifically  Inatmcted  by  tbe  Dallas  Brewery 
to  demand  a  setttemoit  of  Its  account 
Holsner  replied  fliat  be  could  do  nothing 
about  It  Jnst  then,  and  Orlfflng  telephoned 
for  the  president  of  bis  company  to  come  to 
Sbreveport,  which  that  officer  did,  and  on 
May  Sth  th^  called  together  on  Holzner  and 
be  prmnlsed  to  meet  them  at  2  o'clock  In 
tbe  afternoon.   He  failed  to  keep  his  ap- 
pointment, and  the  Dallas  company  Insti- 
tuted suit  against  him  on  Its  account  There 
was  also  a  proceeding  on  the  mortgage  debt 
bat  whether  that  was  Instituted  at  the  same 
time  Is  not  altogether  clear.  There  la  no 
doubt,  however,  that  Holzner,  on  the  same 
day,  and  after  the  filing  of  the  suit  on  the 
account  executed  three  acts,  purporting  to  be 
sales  to  Thoman  of  bis  undivided  Interest 
in  three  parcels  of  real  estate  which  he  owned 
in  common  wltb  his  children,  and  tbat  the 
oflScer  before  wbom  the  acts  were  executed 
was  requested  to  keep  them  out  of  tbe 
newspapers,  a  request  wblcb  be  says  is  fre- 
quently made,  but  not  compiled  with.  The 
coMideratlon  expressed  In  the  acts  so  exe- 
cuted aggregates  $12,600,  of  which  $2,110  la 
said  to  have  been  cash ;  the  balance  being 
represented  by  notes,  or  the  assumption  of 
mortgages.   Tboman  testifies  that  he  had  at 
that  time  $2,000  or  $3,000,  which  he  kept  in 
a  safe;  but  be  does  not  say,  nor  does  any 
one  else,  tliat  any  money  belonging  to  him 
was  actually  used  and  finally  parted  with  In 
buying  tbe  property  In  question,  nor  does 
be  (as  a  Witness),  nor  does  Holzner,  deny  tbe 
fmputatlott  of  fraud,  or  testify  that  tbe  sales 
in  question  were  made  In  good  faith.  There 
can  be  little  doubt  considering  the  relations 
between  the  two  men,  that  Thoman  knew 
that  Holzner  was  being  pressed,  and,  proba- 
bly, tbat  he  was  being  sued,  on  the  claim  of 
tbe  Dallas  Brewery,  and  the  evidence  makes 
it  sufficiently  clear  that  Holzner  was  In- 
solvent or  at  all  events  that  with  the  prop- 
erty in  question  alienated,  It  would  be  im- 
possible for  the  plaintiff  to  recover  from 
blm  the  -amount  due  it.  In  fact  whilst  the 
present  suit  was  pending,  Judgment  was  ob- 
tained and  execution  Issued  In  the  suit  on 
tbe  account,  and,  this  case  having  been  re- 
opened for  that  purpose.  It  was  shown  by  the 
eberUTs  rf^tnm  tbat  the  fl.  fa.  was  unsatls- 
fled;  tme  piece  of  property  owned  by  d» 
4180.-4 


fODdant  having  realised  $1,060,  and  another 

(and  tbe  only  remaining  piece)  not  having 
been  sold  for  lack  of  bidders,  no  doubt  be- 
cause of  tbe  mortgages  restliiig  tm  It 

Opinion. 

The  cue  presented  by  tbe  record  Is  one  bi 
whldb  a  debtor  in  Insolvent  circumstances, 
immediately  after  being  sued  for  a  large 
amount  makes  what  purport  to  be  sales  of 
nearly  all  of  his  salable  property  to  a  broth* 
er-in-law,  living  In  bis  house,  who  had  tor 
yean  been  employed  by  him,  and  who  is 
not  shown  to  have  bad  the  meaus  where- 
with to  make  tbe  purchases,  and,  both  l>eing 
charged  with  fraud,  neither  of  than  denies 
It  or  affirms  the  good  faith  of  tbe  transac- 
tions, though  both  take  the  stand  as  witness- 
es. We  agree  wltb  tbe  Judge  a  quo  tbat 
these  facta  Justify  the  concliuioD  that  tbe 
sales  were  fraudulent  simulations. 

The  Judgnmit  appealed  from  is  according^ 
affirm^  at  the  oosts  of  the  appellants. 

On  Rehearing. 

PER  CURXAAL  This  application  for  a 
rehearing  Is  based  on  tbe  sole  ground  that 
on  the  day  this  suit  was  filed  tbe  Dallas 
Brewery  Intervmed  In  an  act  of  mortage 
from  Thoman  to  Miss  Beolah  Dillingham, 
and  m  cmisideratiou  of  receiving  the  pro- 
ceeds of  the  mortgage  note  waived  all  of 
its  rights  against  tbe  property  In  dispute 
over  and  above  satd  mwtgage  <m  account 
of  this  suit  Tbe  act  of  mortgage  as  copied 
In  tbe  transdrlpt  reads  "reserve,"  Instead  of 
"waive,"  and  tbe  record.  If  erroneous  lo  this 
respect  should  have  been  corrected  by  the 
appellant  previous  to  the  submission  of  the 
case.  We  may  add  that  the  application  is 
accompanied  by  no  certificate  or  affidavit 
showing  error  in  tbe  record. 

Tbe  application  for  a  rehearing  la  therefore 
refused. 


ai6  ta.) 
No.  16,048. 

FBLLMAN  T.  MBROANTILB  FIRB  ft  MA- 
RINE INS.  CO. 
In  re  COOKB. 
(Supreme  Court  of  Louisiana.  March  26, 1906.) 

1.  Statutes  —  Enactuent  —  Veto   or  Gov- 

BBROB. 

What  is  known  as  act  No.  100,  p.  242,  of 
1894.  never  became  a  law,  t>y  reason  of  the  fact 
that  it  was  vetoed  by  the  Governor  and  was 
never,  thereafter,  passed  by  the  General  As- 
sembv* 

2.  GoinxifFT— What  CoNenrum. 

Where  a  ease  bad  been  finally  decided, 
not  only  in  tbe  trial,  but  In  the  appellate,  court 
and  a  person  representing  the  defendant  in 
satisfyiDs  the  Judnnent,  writes  to  tbe  counsel 
for  tbe  ^aintiS  a  letter  inclosing  a  check,  and 
at  the  same  time  Intemperately  criticising  the 
judgment,  such  criticism,  having  no  tendency  to 
impede  or  embarraas  tbe  court  in  the  dt^Kisi- 
tl<m  of  any  poidlng  case,  cannot  Im  made  the 
basis  of  a  proceeding  for  contempt 

[Bd.  Note. — ^For  cases  In  point,  ses  roi.  10, 
Gent  Dig.  Contempt  SI  6,  16.] 
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3.  Tim— Statutes— Enactmbht—Retubn  bt 

GOTBSnOB — COKFUTATIOK. 

In  computing  the  fire  daj«  allowed  tiie 
Governor  within  which  to  return  ft  bill  to  tlu 
General  AsBemblr,  Sandays  are  to  be  ezclnded. 

[Ed.  Note.— For  caaes  In  point,  aea  vol.  4Ji, 
Cent.  Dig.  Tlnw,  |  86.] 

(Sjllabna  hj  the  Gonrt) 

Action  by  Anna  Fellman  against  the 
Mercantile  Fire  &  Marine  Insurance  Com- 
pany. Application  of  William  A.  Coolce  ruled 
Into  court  for  contempt  for  writ  of  proMM- 
tioa   Writ  made  peremptory. 

Ciegg  &  Quintero,  for  relator.  Saunders  & 
Gurley,  for  respondent  judge.  Dlnkelsplel, 
Hart  &  Davey,  for  respondent  H.  B.  ULc- 
Murray,  CItU  Sheriff,  for  Parish  of  Orleans. 

Statement  of  the  GaB& 

MONROB,  J.  Belator  complains  that  be 
was  ruled  Into  court  for  contempt,  alleged  to 
consist  In  the  writing  and  dellrery  to  the 
comud  for  the  plalnUff  In  the  above  entitled 
■alt  of  a  commnnlcatlon  reading  as  follows: 

"March  Ttb,  1906. 
"MesBTS  Sanndera  &  Garley,  Attomeye — 
Oentlement :    In  the  matter  of  Mrs.  Anna  Fell- 
man,  widow,  T.  Mercantile  Fire  ft  Marine  In- 
anrance  Company,   we  hand  yon   check.  In 

Sayment  of  uie  judgment,  for  $595.45,  pina 
3.49  additional,  interest.  We  do  this  by  la- 
stmction,  under  protest,  for  no  amount  Is  dae 
or  has  ever  been  due.  By  some  mischance,  or 
mistnke,  or  worse,  the  court  has  been  pre- 
vailed on  to  give  a  decrejc  [assuming  the  cor- 
rectness of  your  contention  as  to  the  demoli- 
tion of  certain  walls]  for  about  three  times  the 
amount  of  the  losa.  Shortly  after  the  fire 
damage  we  made  repairs  in  strict  accordance 
with  the  ci^  engineer's  InBtmcttons,  and  turn- 
ed the  building  over  in  better  condition  than 
before  the  fire.  By  the  remarkable  decision 
yon  [your  client]  make  a  net  profit  of  every 
cent  the  comuideB  pay,  which  to  on  a  basis  of 
$8,272.72.  The  specifications  have  disappear- 
ed from  the  record;  moreover,  they  were  made 
witboat  regard  to  the  fire  damage,  and  the 
builder,  who  made  the  estimate  [for  his  prln- 
dnan.  on  wliich  the  Judgment  Is  based,  and 
whom  you  interviewed  [he  does  not  appear  as 
a  witneea]  told  you  that  about  $1,000  of  his 
estimnte  belonged  and  should  be  charged  to 
the  Uthoff  building  adjoining.  This  Is  to  put 
you  on  notice  that  we  shall  endeavor^  by  prop* 
er  procednre,  to  reopen  tbte  mattn>,  and  to 
have  repaid  to  the  company  above  named  the 
sum  that  is  now  extorted  under  the  JudgmenL 
"Tours  respectfully, 

"Wm.  A.  Cook.  President 
"P.  8.  One  check  is  made  to  cover  both  judg- 
ment and  interest  for  $3,583.64." 

Relator  alleges  that  be  appeared  in  answer 
to  the  rule  (wblch  also  embraced  a  demand 
for  the  payment  of  certain  costs)  and,  dis- 
claiming any  contempt  of  the  court  or  any 
contemptuous  act,  excepted  to  the  proceed- 
ing, on  the  ground  that  the  court  was  de- 
vested of  Jurisdiction,  by  Act  No.  190,  p.  242, 
of  1894,  to  punish  the  act  complained  of  as 
contempt,  but  that  the  exception  was  over- 
ruled, and  that  he  was  declared  guilty  and 
sentenced  to  pay  a  fine  of  $50,  and  be  Im- 
prisoned for  10  days.  He  alleges  that  the 
court  thereby  exceeded  Its  Jurisdlctloii,  tbat 


as  appears  upon  tbe  face  of  the  papers,  tbe 
matter  complained  of  did  not  in  any  way 
affect  the  court  or  Its  process,  and  (after 
some  further  allegations  to  tbe  same  effect) 
be  prays  for  a  writ  of  pn^bitlon  to  restrain 
Hie  execution  of  tbe  judgment 

To  the  rule  nisi  and  restraining  order 
issued  in  the  case,  the  judge  a  quo  makes 
return  In  substance,  as  follows:  that  It  Is 
true  tbat  relator  was  ruled  into  court  for 
contempt  and  excepted  to  the  jurisdiction  of 
the  court  as  alleged  by  him,  and  tbat 
respondent,  after  hearing,  overruled  the 
cation  and  rendered  tbe  judgment  com- 
plained of ;  tbat  tbe  sole  ground  upon  -wblcb 
tbe  exception  was  based  was  tbat  respond- 
eaVs  juriadlctitm  bas  been  devested  by  Act 
No.  19%  p.  242,  of  1894,  bnt  tbat  tbongb  said 
act  appears  among  tbe  pnbllsbed  Statntee  oC 
tbe  year  1804,  tbe  official  jonmabi  of  the 
House  of  Representatives  for  Oat  year  show 
that  It  never  became  a  law.  for  tbe  reason 
that  it  was  vetoed  by  tbe  Governor,  and  was 
nevw  thereafter  passed,  over  the  veto;  the 
fact  bdng,  that  the  bill  was  delivered  to  the 
Governor  for  his  Blgnatnre  on  July  Sd,  and 
wu  returned,  wiUi  his  vet(^  on  July  9th,  and 
the  Judiciary  Committee  of  tfie  House  of 
R^esentatlvee  having  r^iorted  that  he> 
cause  it  had  not  been  returned  wltUn  five 
days,  It  had  beoimie  ■  lav,  without  the  signa- 
ture of  the  Qovecnatf  no  further  action  was 
taken  by  the  General  Assembly  concerning  It, 
but  tba^  in  fact  and  in  law,  the  veto  was 
effective,  because  the  House  of  Represent- 
atives adjourned  over  from  Saturday  July 
7tb  to  Monday,  July  9th,  and  tbe  Intervmlng 
Sunday  did  not  count  in  cranputlng  tbe 
delay. 

Respimdent  furtho-  returns  that  tiie  bill  In 
question  would  have  been  unconstltntlonal. 
If  adopted,  in  tbat  Article  166  of  the  Con^ 
Btitution,  under  the  authority  of  which  it  vras 
adopted,  waa  Intended  to  authorise  the 
General  Assembly  to  limit  the  penalty  which 
might  be  imposed  for  contempt  bnt  not  to 
authorise  the  regulation  of  contempt,  In 
general,  or  tbe  ^ning  of  what  acta  should 
constitute  contempt  and  that  it  la  essential 
to  the  proper  exercise  of  ttieir  functions  that 
courts  should  be  tree  to  determine  snch 
question,  and  that  apart  from  the  atatnte  in 
question  respondent  waa  vested  with  juris- 
diction in  the  matter  at  issue,  and.  having 
Jurisdiction,  his  action  is  not  reviewable  in 
these  proceedings. 

It  Is  conceded  and  the  official  journal  of 
the  House  of  Representatives  for  1894  shows 
that  the  bill  In  question,  having  passed  both 
houses  of  the  General  Assembly,  was  de- 
livered to  tbe  Governor  for  his  signature  on 
July  3,  1894;  that  It  was  returned  by  him 
with  his  reasons  for  refusing  to  sign  It  w 
veto  message,  on  July  9th;  that  July  8th 
was  Sunday ;  and  that  the  House  of  Repre- 
sentatives had  adjourned  from  tbe  day  be< 
f<»^  (Saturday)  until  tbe  day  following 
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(Umiday) ;  that  the  reto  manage  wai  le- 
ioTed  to  the  Judiciary  committee  of  the 
■Honae  of  RQiireaentatlTaB,  which  onnmlttee 
x^forted  tbat  the  bill  had  become  a  law  be- 
fore  the  veto  message  was  recelred,  by 
Teaam  ot  the  ftiet  that  the  measage  bad  not 
been  recelred  wltbhi  five  df^  from  the  day 
upon  which  the  bill  had  been  preaented 
(and  dellTored)  to  the  Goremor,  and.  hence, 
came  too  late;  and  that,  thereafter  no  further 
action  was  taken  by  the  Gmeral  Asaembly 
In  r^card  to  said  bilL 

Opinion. 

Article  76  of  the  Constitution  provides,  In- 
ter alia,  that: 

"If  any  bill  shall  not  be  returned  by  the 
QoverDOr  within  fire  days  after  it  shall  have 
been  presented  to  him,  it  shall  be  a  law  in 
like  manner  as  If  he  signed  it,  unless  the  Gen- 
eml  Assembly,  by  adjonrnment.  shall  prevent 
its  return,  in  which  case  It  shall  not  be  a  law." 

We  concur  In  the  view  expressed  by  the 
Jodldary  Committee  In  its  report  to  the 
Hooae  of  B^resentatlTU  that  It  Is  th^  ad- 
jonrnment of  the  "General  Asannbl7i**  and 
not  (tf  one  tnmnch  of  the  General  Aaaembly, 
which  rdtorea  the  GorancH-  of  the  necessity 
of  sending  in  hia  Teto  within  Ato  days,  in 
order  to  make  It  effectlTe.  But  we  hare  here- 
tofore in  a  carefnll'y  considered  case,  taken  a 
different  view  than  that  expressed  by  the 
committee  ot  the  question  whether,  in  com- 
puting the  delay  allowed  the  GoTemor,  Sun- 
days are  or  are  not  to  be  considered.  In  the 
case  refered  to  It  was  said  by  Blanchard, 
aa  the  organ  of  the  court : 

"There  is  a  rale  of  general,  thongb,  perbaps 
not  of  imiTersal  acceptance,  that  where  a  limi- 
tation of  time  is  fixed  within  which  a  particular 
act  or  thine  is  required  to  be  done.  If  dooe  at 
all,  after  which  performance  or  the  doioff  of  the 
thing  would  be  of  no  effect,  that  if  the  time  ex- 
ceed a  week  an  Interrening  Sunday  is  to  be  In- 
cluded In  the  computation.  If  less  than  a  weel^ 
Sunday  is  to  be  excluded.  26  A.  &  B.  Ency.  of 
Law.  p.  10;  Haley  t.  Young,  134  Mass.  366; 
AnonymoM,  2  Hill  (N.  Y.)  875;  Thayer  t. 
Felt,  4  PTck.  (Mass.)  354;  Hannum  t.  Tour- 
tellott  10  Allen  (Mass.)  4M:  Cunningham  t. 
Mahan,  112  Mass.  50.  *  ^  •  The  federal 
Constitiition  allows  the  President  of  the  Unit- 
ed States  10  days,  Sondays  excited,  to  return 
a  bilL  •  •  *  Many  of  the  states  of  the 
Union  allow  10  days,  Sundays  excepted.  Some 
allow  a  less  number  of  days,  Sundays  excepted, 
and  others  a  less  number  of  days  without  men- 
tioning Sundays.  Where  there  has  been  au 
omission  to  mention  Sunday  in  the  constitu- 
tional proTision,  and  casee  hare  gotten  into  tbe 
courts,  no  autboritatire  announcement  of  the 
rule  has  been  laid  down,  so  far  aa  our  re- 
search has  extended.  Indeed,  no  decision  cov- 
ering the  exact  case  has  been  discovered  any- 
where.* •  •  It  would  seem  that  since  the 
earlier  Constitutions  of  this  state  expressly  px- 
<-(>pted  Sunday  and  the  later  Constitutions  did 
not,  the  intention  was  that  Sunday  should  be 
counted  In  the  five  days  allowed  the  Governor. 
But  this  first  impression  is  obliterated  when  we 
consider  the  general  rule  above  referred  to. 
Under  the  operation  of  that  rule,  bad  not  the 
framers  of  the  [earlier]  Constitutions  express- 
ly excluded  Sundays  from  the  compatation.  In 
the  10  days  civen  the  Governor,  the  Sundays 
-would  han  Msa  emnted;  whweas^  staiceb  in 


the  later  Constitutions,  five  days  onl^  are 
allowed,  a  time  which  does  not  ueceseanly  In- 
clude a  Sunday,  that  day  [Suoday],  bappeniag 
to  be  one  of  tbe  fire  days,  is  exeloded  from  the 
count  Where  the  time  stipulated  is  sneh  that 
ft  does  not  necessarily  include  Sunday,  Sunday 
Is  excluded  from  the  computation  withotft 
express  mention  of  the  fact.  Where  the  time 
stipulated  muEt  necessarily  Include  Sunday,  to 
exclude  that  day  from  the  computation  there 
most  be  an  express  declaration  to  that  effect. 
Such  is  tbe  effect  of  the  general  rule  laid  down, 
and  tbe  framere  of  the  several  Cpnstitutioas 
under  which  the  state  has  been  governed  are 
presumed  to  have  Intended  tbe  langnsge  and 
pbrases  used  In  accordance  therewith.*^ 

And  agreeably  to  the  views  thus  expressed. 
It  was  held  that  tbe  act  under  consideration 
had  been  returned  within  five  days — a  Sunday 
being  excluded  from  the  computation — and 
that  It  failed  to  become  a  law  because  It  was 
not  passed  over  the  veto  which  accompanied 
it  State  ex  rel  Pharmaceutical  Ass'n  t. 
Michel,  52  La.  Ann.  036,  37  South.  605,  49  C 
R.  A.  218,  78  Am.  St  Rep.  864. 

Adhering  to  the  ruling  thus  stated,  we 
conclude  that  Act  Na  190,  p.  242.  of  1894, 
did  not  become  a  law.  becaose  vetoed  by  ttie 
Governor  and  not  passed  over  tbe  veto. 

Counsel  for  relator  argue  that  even  thoni^ 
tbe  act  of  1894  be  unconstitutional  the  penalty 
Imposed  was  unauthorized  because  the  writ' 
lug  of  a  private  letter  concerning  a  Judgment 
which  has  been  rendered  and  executed,  be  the 
terms  of  the  letter  what  th^  may.  Is  not  an 
act  whltdi  can  be  dealt  with  br  the  court  rwdf 
ertng  the  Judgment  88  a  contempt,  and  in  this 
position  we  believe  tbe  counsel  to  be  enstalned 

authority. 

Contempts  are  defined  to  be : 

''(I)  Direct  such  as  are  offered  In  the  mes- 
ence  of  tbe  court  while  sitting  Judicially;  or 
<2)  constructive,  such  as,  though  not  in  its 
presence,  tend  to  embarrass  the  doe  admlids- 
tration  of  Jnsticek" 

The  authorities  are,  In  tite  main,  agreed 
that  anything  done  or  said  In  or  out  of  the  pres- 
cQce  of  the  coDxt,  which  lnq)ed«8  or  obetmctB 
It  in  the  decision  of  a  '^wndlng  case,*'  or  In 
tbe  encnUon,  by  anOiorlBed  means,  of  Its 
Judgments,  may  be  punished  as  contempt,  bn^ 
quoad  a  case,  which  has  been  decided  and  the 
ezecntlon  of  the  Judgment  In  whidi  Is  not 
hindered,  a  dlffermt  rule  obtains^  which  la 
stated  88  follows: 

"A  slanderous  ^nd  libelous  publication  con- 
cerning the  judge  in  relation  to  an  act  already 
done,  or  a  decision  already  rendered,  cannot 
be  punished  by  the  court  as  a  contempt  How- 
ever criminal  tbe  pnblication  may  be,  It  Iac!i8 
that  necessary  Ingredient  to  constitute  a  con- 
tempt of  tending  to  prejudice  the  cause  or 
to  impede  its  progress."  A.  A  B.  Ency.  of 
I^w  (2d  Ed.)  vol.  7,  p.  61,  citing  Ex  parte 
Barry.  85  Cal.  603,  25  Pac.  256,  20  Am.  St 
Rep.  248 :  Storey  r.  People,  79  III.  45,  22  Am. 
Rep.  158 ;  People  v.  Wilson.  04  111.  105,  16  Am. 
Rep.  528;  Cheadle  v.  State,  110  Ind.  301,  11  N, 
K.  426,  59  Am.  Rep.  199 ;  Dunham  v.  State,  6 
Iowa,  246;  State  v.  Anderson,  40  Iowa,  207; 
Rosewater  r.  State,  47  Neb.  630,  66  N.  W. 
640;  State  v.  Kaiser,  20  Or.  50,  23  Pac.  964, 
8  L.  R.  A.  5S4;  Bayard  T.  Fassmore,  8  Xeates 
(Pa.)  48& 
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la  State  ex  rel.  Asbbangh  T.  Circuit  Court 
(Wis.)  72  N.  W.  103,  38  B.  A.  558.  60  Am. 
8t  Rep.  90.  It  appeared  that  the  Judge  of 
the  clrcnlt  court  was  a  candidate  for  re-elec* 
tlon,  and  tbat  the  allied  contemnor  had  !»• 
aned  a  publication  charging  him  with  partial- 
ity and  corruption  In  the  trial  of  certain 
<au8es  which  had  been  decided  by  blm  and 
had  been  sentenced  for  oontempt  In  passing 
upon  the  question  of  the  l^Uty  of  the  sen- 
tcoce,  the  Supreme  Court  of  WIsconidn  said: 

"A  criminal  contempt  at  common  law  may  be 
^euerally  defined  as  any  act  which  tends  either 
to  obstruct  the  cause  of  justice  or  to  prejudice 
the  trial  of  any  action  or  proceeding  then  pend- 
ing in  court  The  power  of  conrts  of  Fuperior 
juriadiction  created  by  the  Constitution  to  pmi- 
ish  such  acts  Is  necessarily  inherent  in  such 
courts,  and  arises  by  implication  from  the  very 
act  creatine  the  court.  A  court  without  the 
power  would  be  at  best  a  mere  debating  so- 
ciety. *  *  *  Doubtleas,  this  power  may  be 
regulated,  and  the  manner  of  its  exercise  pre- 
scribed by  statute,  but  certainly  it  cannot  be 
entirely  taken  away,  not  can  its  efficiency  be  so 
impaired  or  abridged  as  to  leave  the  court  with- 
out power  to  compel  the  due  respect  and  obedi- 
ence which  are  essential  to  preserve  its  chai^ 
acter  as  a  judicial  tribunaL  The  decisions  on 
this  point  are  well  nigh  onanimoas.  *  *  *  In 
the  present  case  It  is  of  the  utmost  Importance 
to  bear  in  mind  that  Judge  Bailey  was  a  can- 
didate before  the  people  for  re-election.  Bad 
he  been  a  candidate  for  any  qther  office,  it 
would  not  be  contended  by  any  one  that  the 

{tablication  would  afford  ground  for  any  other 
egal  action  than  an  action  for  libel  in  the  regu- 
lar course  of  law;  but  the  claim  is  that  because 
he  was  a  judge,  and  was  holding  court  at  that 
time,  such  unfavorable  criticism  of  his  past 
action  may  be  summarily  punished  by  the  jadge 
hlm^^elf  for  contempt.  •  •  •  The  result  of 
such  a  doctrine  is  that  all  unfavorable  criticism 
of  a  sitting  judge's  past  official  action  can  be 
at  once  stopped  by  the  judge  himself,  or,  if  not 
stopped,  can  be  punished  by  Immediate  impris- 
onment. *  •  *  Under  such  a  rule  the  merits 
of  a  sitting  Judge  may  be  rehearse^  but,  as 
to  his  demerits  toere  most  be  profound  rilence." 

And  the  relator  was  discharged. 

We  are  of  opinion  that  the  Ttews  thus  ex- 
pressed are  sound  and  tbat  they  apply  with 
greater  force  to  a  private  communication 
than  to  a  publication  which  is  distributed 
broadcast  If  this  be  not  so,  It  would  be 
difficult  to  fix  any  limit  to  the  Judicial  power 
in  the  matter  at  contempt,  and  remartu 
made  in  the  most  caanal  conTersatlon,  ta 
expresBlouB  used  in  letters  from  one  person 
to  another  concerning  litigation  iang  termin- 
ated might  be  made  the  subject  of  proceeds 
ings  for  contempt;  a  conctltion  which,  it 
seems  to  ua.  Is  wholly  unnecessary  for  the 
protection  of  the  judiciary,  and  wholly  In- 
CMisIstent  with  the  exercise  of  the  ctHutlti^ 
ttonal  right  ot  free  speech.  There  la  an 
obvious  reason  which  appeals  to  the  common 
sense  of  manlclnd,  why  ontslde  Influences 
should  not  be  allowed  to  Interfere  with  the 
conduct  and  decision  of  a  cause  or  with  tbe 
execution  of  a  Judgment,  and  that  Is  tbat 
every  Individual,  whether  be  be  prosecuted 
criminally  or  be  a  litigant  in  a  civil  action, 
is  guaranteed,  by  the  fUDdameiital  law,  a 
trial  according  to  law,  and  protection  by  and 


under  tbe  lav,  tor  llf^  llbwty,  and  iwoperty, 
and  he  is  denied  those  rights  just  as  certain- 
ly as  one  who  la  banged  by  a  mob  Is  denied 
them,  if  every  interested,  meddlesome  or 
malicious  person  who  may  choose  to  do  so  la 
allowed  to  intimidate  his  witnesses,  ci»mpt- 
ly  Inflnoice  the  Jurors  to  whom  his  case  1« 
ittbmitted,  denounce  the  Judge  for  his  rul- 
ings as  tbe  trial  progresses,  and  obstruct  the 
execution  oi  tbB  Judgment  whm  obtained. 
But  when  the  case  of  the  criminal  ox  litigant 
has  been  fairly  and  finally  tried,  and  the 
judgment  rendered  and  executed,  and  tbe 
court  has  no  longer  any  function  to  discbarge 
In  the  matter,  or  when  the  act  or  speech 
chained  to  be  in  contempt  in  no  manner 
hinders  or  obstructs  the  court  In  the  dis- 
charge of  its  functions,  It  would  be,  we 
think,  going  further  than  either  law  cHr  rea- 
son require  to  hold  that  the  wisdom  and  pro- 
priety of  the  conrt'a  action  and  methods  are 
beyond  either  public  or  private  criticism. 
Aside  from  these  considerations  it  is,'  per- 
haps, safe  to  say  that  in  a  large  proportion 
of  f^ses  decided  by  the  courts,  the  losers 
entertain  and  express  unfarorable  opinions 
of  the  Judge;  for  aa  "no  thief  e'er  felt  the 
halter  draw,  with  good  opinion  of  the  law," 
so.  the  average  indlvldnal  who  Is  convinced 
of  the  Justice  of  a  cause  wbleh  he  loses  la 
apt  to  entertain  a  poor  opinion  of  the  other 
who  differs  from  him,  and  such  poverty  be- 
comes destitution  if  the  opinion  of  the  other 
produces  a  loss  as  its  xsractical  result.  Tills 
is  human  nature,  and  as  the  loser  is  not  al- 
ways in  the  wrong  in  his  opinion,  so  his  crit- 
icism Is  not  always  imjust,  and  may  produce 
a  wholesome  and  tonic  effect  rather  than  a 
prejudicial  one,  so  far  as  the  Judiciary  is  con- 
cerned. In  the  instant  case,  the  criticism 
was  intemperate  and  lll-Judged,  though  we 
do  not  deduce  from  It  that  the  relator  intend- 
ed to  charge  the  respondent  with  anything 
more  serious  than  having  been  misled,  and 
neither  our  learned  brother,  who  has  occu- 
pied his  present  iKWltion  few  many  year% 
and  who  enjoys  the  confidence  uid  respect 
of  the  communis  which  he  has  so  ably  and 
conscientiously  served,  nor  the  body  of  the 
Judiciary  of  the  state,  are  likely  to  sustain 
any  Injury  from  the  charge  as  made.  Tbe 
material  point,  however.  Is  that  the  criti- 
cism was  not  made  with  reference  to  any 
pending  case,  but  with  reference  to  a  case 
tbat  had  been  decided  (not  only  by  tbe  res- 
pondent, but  finally,  by  the  Court  of  Appeal), 
and  that  It  was  made  In  a  private  communi- 
cation from  one  individual  to  another,  for 
which  reasons,  we  think.  It  was  beyond  tbe 
reach  of  any  proceeding  for  contempt. 
There  are  a  numbw  of  cases  In  our  juris- 
prudence In  which  It  has  been  held  that  In 
order  to  authorize  such  proceedings,  tbe 
court  In  which  they  are  Instituted  must  be 
interfered  with  In  the  exercise  of  Its  lawful 
jurisdiction.  Thud,  in  State  ex.  rel.  LIversey 
V.  Judge.  84  La.  Ann.  741,  It  was  held  that  a 
proceeding  for  contempt  would  not  Ue  tar 
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tbe  violation  of  an  Injanctton  protalbltbiK  tbe 
pnbllcatloii  In  a  newspaper  of  an  alleged 
UDdooB  article  In  State  ex  rel.  Kane 
Lazaras.  87  l4L  Ann.  401,  It  was  held  that 
sncta  proceeding  would  not  He  to.  pnnisb  a 
witness  for  answering  nntmtbfully.  In 
State  ex  rel.  Anglade  t.  Judfce,  48  La.  Ann. 
1414.  20  South.  012,  It  was  beld  that  h  writ 
of  fieri  facias  could  not  be  enforced  by  pro* 
cess  for  contempt  In  Re  State  ex  reL  Hero, 
36  La.  Ann.  352,  the  same  ruling  was  made 
as  to  a  writ  of  sequestration.  In  the  first- 
mentioned  case  It  was  found  that  tbe  court 
was  without  jurisdiction  to  issue  tbe  Injunc- 
tton,  and  In  tbe  other  cascB  that  the  writs 
were  anttaorlzed.  but  that  proceedings  for 
contempt  were  not  tbe  proper  means  for  en- 
forcing their  execDtion.  In  the  Instant  case 
no  writ  or  order  bad  been  Issued,  and  the  al- 
lied contempt  was  committed  whilst  the 
relator  was  in  the  act  of  satisfy]!^  a  final 
Jndgment.  Our  conclusion,  then,  la  that  the 
proceeding  against  him  was  unauthorized. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  alternative  writ  herein  Issued 
be  now  ipade  peremptory,  and  that  the  res- 
pondent Judge  be  accordingly  prohibited  and 
restrained  from  further  proceeding  to  exe- 
cute tbe  sentence  for  contempt  pronounced 
by  him  against  relator. 


(U6  La.) 

No.  16,044. 

FBLLUAN  T.  MERCANTILE)  FIRE  &  MA- 
RINE INS.  GO. 
In  re  COOEB. 
(Sopremo  Goort  of  LonUana.  March  26, 1906.) 

ConTEHPT— HiARIIfO. 

Where  tbe  judge  has  do  personal  knowledge 
of  tbe  matter  imputed  as  contempt  be  can 
paniah  only  after  toll  hearing  on  nue  to  show 
casae. 
(Syllabus  by  the  Court) 

Action  between  Anna  Pdlman  and  the 
Ma«anttle  Fire  ft  Marine  Insurance  Com- 
pany. From  an  order  sentencing  William 
A.  Cooke  for  contempt  he  applies  for  writs 
of  prohibition  and  certiorari.  Sentence  set 
■side. 

Clegg  ft  Quintero,  for  relator.  Reqmnd- 
mit  Judge  (Saunders  &  Gurley,  of  counsel), 
pro  s&  Dinkelsplel,  Hart  ft  Davey,  for  re- 
■pondrat  H.  B.  McMnrray,  CUtU  Sheriff, 
for  Parish  of  Orleans. 

PROVOSTT,  J.  The  relator  made  some 
remark  In  the  court  room  while  court  was 
■till  In  session,  but  while  the  judge  was  off 
tbe  bench,  and  out  of  the  hearing  of  the 
Judge.  Upon  hearing  of  It  the  judge  as- 
cended the  bench,  directed  the  relator  to  be 
brought  before  blm,  and  beard  tbe  statpment 
of  the  crier  of  the  court  r^arding  what  re- 
lator had  aald,  and  refusing  to  hear  relator, 
but,  he  saya.  after  hearing  the  counsel  of 
the  rdator,  sentenced  relator  to  fine  and 
ImprlsonuMoit  tor  contempt   Relator  com- 


plains that  Inasmuch  as  the  judge  had  ho 
personal  knowledge  of  what  bad  taken  i^ce, 
be  should  bare  heard  htm  before  proceeding 
to  pass  smtence  on  him.  In  tbia  court  there 
is  difference  between  tiie  parties  as  to  what 
uactly  did  take  place  in  de  lower  court. 
This  Illustrates  tta  wtsdmn  of  tiie  rale  that 
where  the  judge  has  no  personal  knowledge 
of  tbe  matter  Imputed  as  contempt  he 
should  not  pass  sentence  without  having 
afforded  the  party  a  full  opportunity  to  pre- 
sent his  defiaiB&  State  ex  rel.  De  Buys  t. 
Judge,  82  La.  Ann.  1262.  The  relator  \n  this 
case  has  not  had  such  an  opportunity. 

Tile  sentence  against  tbe  relator  Is  set 
aside,  without  prejudice  to  the  right  to  pro- 
ceed according  to  law. 


(118  La.) 
No.  16,866. 
SnceesBlon  of  SGHIRM. 
(Snpreme  Court  of  Louisiana.  April  9^  1906.) 

Appeal  —Who  mat  Appul— Iimnn  in 

Sub  JBCT- Matteb. 

An  ez  parte  judgment  sending  heirs  into 
possession  cannot  affect  the  right  of  the  state 
to  claim  the  inheritance  tax,  if  one  is  due; 
hence  tbe  state  is  without  interest,  and  with- 
out stand  to  appeal  from  such  an  order. 

^yUabns  1^  the  Court) 

Appeal  from  Otrli  District  Oonrt,  Parish 
of  Orleans;  John  8t  ^nl,  Judge. 

In  the  matter  of  the  sdccesskm  of  Louis 
August  Schlrm.  From  an  order  pledng  the 
beir  In  posseeslai,  tbe  state  appeals.  Dis- 
missed. 

James  Porter  Parker,  Dist  Atty.,  and  Mark 
Mayo  Boatner.  Asst  Diet  Atty.,  tor  the  Stete. 
Dart  ft  Keman,  for  anwllee. 

PB0T08TZ,  J.  By  Act  Na  45,  p.  102, 1904, 
an  Inberttonce  tax  Is  Imposed  upon  succession 
property  that  has  not  borne  its  just  share  of 
taxation,  and  the  duty  is  Imposed  on  judges  to 
reciulre  "satlafactory"  proof  that  the  estate 
is  not  liable  to  tbe  Inheritance  tax  before 
granting  an  order  placing  the  h^t  In  posses- 

SlCHI. 

In  this  case  the  heir  was  sent  into  posses- 
sion on  an  ex  parte  petition,  supported  by  affi- 
davit to  the  effect  that  the  property  of  the 
succession  was  of  less  value  than  (2,000  and 
had  borne  Its  just  share  of  taxation,  and  that 
there  were  no  debts,  and  that  an  administra- 
tion was  unnecessary. What  the  property  con- 
sisted of  was  not  steted. 

Tbe  state  has  appealed,  and  complains  that 
the  proof  on  which  tbe  order  of  possession 
was  rendered  was  not  "satisfactory,"  wltblu 
the  meaning  of  the  above-mentioned  statute, 
because,  unless  the  Judge  Is  Informed  of  what 
the  property  consists,  be  cannot  in  the  nnture 
of  things,  know  what  Its  value  is. 

We  cannot  see  why  not  If  tbe  witnesses 
know  and  testify,  aqd  the  Judge  believes 
them,  we  can  see  no  reason  why  tbe  proof 
should  not  be  "satisfactory."  But  the  objec- 
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tton  to  tbe  stated  appeal  H«i  de^wr  flum  that 
The  state  cannot  he  affected  one  iray  or  tiie 
other      the  ex  parte  ordo',  and  tiierefim  la 
without  Interest  to  appeal. 
Appeal  dismissed. 


(116  La.) 
No.  15372. 
HUNLET  V.  A.  L.  PATTERSON  &  CO. 
(Supreme  Court  of  Louisiana.  April  9,  1906.) 

MaOTEB  AMD  SBBTANT^Innm  TO  SlBVAn^ 

AssuuFTion  OF  Risk. 

The  servant  bas  the  right  to  lely  nwna  the 
superior  knowledge  of  the  master,  and  when 
acting  under  his  orders  will  not  he  held  to  bave 
assumed  a  risk,  unless  It  was  so  evident  ttiat 
no  prudent  perwm  in  his  place  would  have 
obeyed  the  order. 

[Ed.  Note<— For  cases  In  point,  see  toI.  84, 
Cent  Dig.  Master  and  Benrant,  ||  67fi,  67&] 

(Syllabus  }jj  the  Oonrt) 

Appeal  from  OItII  District  Court,  Parish  of 
Orleans;  Thomas  O.  W.  Ellis,  Judge. 

Action  by  Marshal  Hnnley  against  A.  L. 
Patterson  A  Company.  Judgment  for  plali^ 
tiff,  and  dsf^dants  appeal.  Affirmed. 

John  Janvier  and  Miller,  Dofonr  ft  Dnr 
fbor,  for  appellants.  NUdiolaa  EngAne  Hnm- 
phr^,  tn  appellee. 

FBOVOBTT,  J.  me  plaintiff  and  other 
laborera,  under  a  foreman,  were  laying  a 
sewer  pipe  In  a  street  The  rales  were  to 
brace  the  sides  of  the  trench,  so  as  to  prevent 
them  from  fallii^  In  when  the  pipe  was 
being  laid;  but  the  bradnc  material  bad 
given  out  and  the  plaintiff,  whoae  'pert  It 
was  to  get  Into  the  trench  and  steady  the 
Joint  of  pipe  as  it  was  moved  Into  position, 
hesitated  to  go  In,  and  said  to  the  fbreman: 
*'It  looks  kind  of  dangerous."  TtM  fore- 
man answered:  "ThafB  nothing,  I  think 
that's  solid  enough;  go  ahead.**  The  sides 
fell  In  on  pUilntlff,  and  Injured  his  leg. 

The  plaintiff  had  been  doing  the  same 
kind  of  work  for  eight  months,  and  the  con- 
tention Is  that  he  Imew  of  the  danger  and 
assumed  the  risk. 

The  plaintiff  Is  a  colored  laborer,  and  was 
worfeing  under  the  directions  of  a  white  fore- 
man. The  trench  was  six  feet  deep.  We 
think  tiie  case  is  a  plain  one  for  the  applt- 
cfltion  of  the  rule  thnt  the  servant  has  the 
right  to  assume  superior  knowledge  on  the 
part  of  those  under  whose  orders  he  is  work- 
ing. A.  ft  B.  Ency.  of  Law,  vol.  20,  p.  148. 
The  danger  was  not  so  evident  that  plaintiff 
might  not  have  relied  on  the  supposedly 
better  Judgment  of  the  foreman,  or  that  no 
pradent  man  would  bave  obeyed  the  fore- 
man. One  of  plaintlirs  fellow  workmen 
went  into  tlie  dltcb  with  him,  showing  that 
be,  too,  did  not  consider  the  situation  suffi- 
ciently perilous  to  Justify  opposition  to  the 
orders  of  the  foreman. 

Judgment  affirmed. 


(110  !«.> 

No.  15,866. 
BU(mNGHAM  et  ut  V.  NBGROTTO. 
(Supreme  Court  of  Louisiana.  April  9,  1906.) 

Taxation— Tax  Sals— Publioatioh. 

The  advertisement  of  a  tax  sale  In  the  last 
week  of  the  80  days  must  be  published  b^ore 
the  day  and  hour  fixed  for  the  sala 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Cent  Dig.  TaxaUon,  {  134af 

(Syllabus  by  the  Court) 

Appeal  from  GlvQ  District  Omrt  Psrlsh  of 
Orleans;  Walter  Byers  SommerrUle,  Judge. 

Action  by  M.  8.  Buckingham  and  wife 
agaliwt  D.  Negrotto,  Jr.  Judgment  for  plain- 
tiffs, and  dtfendant  appeals.  Affirmed. 

J.  Zach.  Spearing,  for  appellant  Frank 
McOloln,  for  appellee. 

Statement  of  Case. 

MONROE,  J.  Plaintiff  Mrs.  Annie  Orlf- 
ford  Nash,  wife  of  and  aided  by  M.  Ii.  liuck- 
Ingliam,  alleges  that  for  many  years  she  had 
possessed  as  owner  certain  real  estate  In  this 
city,  and  she  complains  that  her  possession 
has  been  disturbed  by  defendant  who,  as 
she  alleges,  has  surr^tltlously  taken  xkw- 
sesslon  of  the  property  and  ctdlected  cwtein 
rents  therefirom*  and  she  prays  for  Judgment 
quieting  her  pMsessIon  and  condemning  de- 
fendant for  ^iB  amounta  so  collected. 

Dtfendant  sete  up  a  tax  title,  which  he 
praya  may  be  held  good,  and.  In  tiie  altema- 
tlve,  prajn  that  he  be  reimbursed  certain 
auiounte  ezpmded  by  him  In  acquiring  and 
preserving  the  property.  Thore  was  judg- 
ment In  the  district  court  In  favw  at  plain- 
tiff, decre^ng  the  nullity  of  the  tiUe  set  up 
defendant  and  condemning  him,  for  rente 
odlected,  at  the  rate  of  $60  per  month  from 
October  1,  lOOi,  with  Interest  until  he  shall 
have  Burrendwed  the  property,  and  In  favor 
of  defoidant  tw  the  amounto  claimed  by 
him ;  and  defendant  has  appealed. 

Since  the  appeal,  the  death  of  defendant 
has  been  suggested,  and  his  administratrix 
baa  been  made  party  In  his  atead 

Opinion. 

The  title  of  plaintiff  and  her  possession, 
to  October,  1904,  are  established  by  the  evi- 
dence. It  Is  also  shown  that  the  property 
was  adjudicated  to  defendant  In  June,  1904, 
at  a  sale  made  for  city  taxes  of  1900;  that 
defendant  has  collected  rent  therefrom  at  the 
rate  of  960  a  month  aince  October  1,  1904. 
and  that  he  has  expended  the  amounta  claim- 
ed by  him.  Bevwal  grounds  of  nullity  were, 
and  are,  urged  against  the  title  set  up  by 
defendant  We  find  It  neceasary  to  consider 
but  one  of  them.  The  notarial  act  upon 
which  detendant  relies  recites  that  the  sale 
of  the  propwty  was  advertised  In  the  Dally 
States,  but  It  was  Shown  on  the  trial  tiiat 
such  was  not  the  case.  The  defendant  was 
then  allowed  to  prove  (over  objection)  that 
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the  advertlsem^  was  pDbllabed  In  the  Olty 
Item.  Pretmnltting  the  qn^tlon,  wbetber 
the  erldence  vaa  admissible,  It  appears  that 
the  sale  was  advertised  to  be  made  on  June 
13,  iSfA,  tbat  the  adTcrtlaements  were  pab- 
Ilshed  In  the  papers  of  May  IS,  SXt,  and  27, 
and  Jose  8,  and  18,  1901,  bat  tbat  the  last 
adTertlsemait  was  pnblldwd  after  tiie  boor 
at  which  the  sale  was  to  take  place,  which 
wai  Catal  to  Its  ▼alldlty,  thonsb,  tai  pc^t  of 
fact,  tiie  sale  was  not  made  until  Jnne  llSth. 
In  re  Lindner,  113  La.  772,  87  Bontb.  72a 
The  jodgment  anwaled  fnnn  la  thweCiwe 
afflnned,  at  tiie  cost  of  appellant 


aiOLa.) 
Ko.  16,12a 
6TATB  T.  KIBBNAN  eC  al. 
In  re  KZBRNAN  et  al. 
{Supreme  Court  of  Lonlsiana.  April  28,  1900>) 

1.  LiBILi — CBIinMAL  PBOSKCTmON. 

Sections  804  and  262,  Rev.  St.  are  In  no 
maoner  superaeded  hj  Act  No.  107*  ik  161,  I 
4,  of  1002.  .  « 

2.  OsnmiAL  Law— Cohroktizto  Wirnnsn 

— RlOHTB  or  AOOUSBD. 

An  affidavit,  attached  to  an  application 
for  certiorari  and  prohibition,  to  the  effect 
tbat  a  witness,  "In  answer  to  an  attachmeat," 
appeared  before  the  trial  Jndie  "and  gave  evi- 
dence in  eonnectlon  with"  the  ease,  and  tbat  the 
accused  were  not  present,  sogsests  no  suf  • 
ficient  ground  for  the  tenance  of  tiie  writs 
prayed  for. 
(Srllabns  by  the  Court) 

Ai^llcation  by  Petw  Kleman  and  otbm 
for  writs  of  certtorarl  and  profaibttlDn. 
Writs  denied. 

Joseph  D.  Kleman,  for  petltltmer. 

MONBOB;  J.  Belatmra  were  comlcted  of 
Ubel.  under  Bev.  St  |  804,  and  sentenced, 
on  each  of  two  counts,  to  Imprisonment  fer 
three  and  two  months,  and  to  pay  a  floe  of 
<200,  and.  in  default  of  payment,  to  fnrthor 
Imprisonment  for  one  month,  on  eadi  count, 
and  they  complain  that  the  sentences  were 
miaiithorlEed,  for  the  reason  that  the  law 
ander  which  th^  were  Imposed  has  been 
siqwrseded,  ae  they  allege  tqr  Act  No.  107, 
P.  161. 1 4,  of  1002. 

Rev.  St  I  804,  provides  tbat: 

"Whoever  shall,  melicjoQety,  defame  any  per- 
son by  making;  writing,  poblishiDg,  or  cansing 
to  be  pnblished,  any  manner  of  libel,  shall,  od 
{onvicDon  thereof,  anfler  fine  and  imprisonment, 
or  both,  at  the  discretion  of  the  coiurt." 

Bev.  St  I  9S2,  limits  the  penalty  of  fine 
and  imprisonment  which  may  be  imposed 
at  the  diacretlon  of  the  court  to  91,000,  In 
the  one  case,  and  two  j&ltb  In  tlw  othor. 
"Libel,"  In  the  criminal  law,  Is  "a  malicious 
^amatlon,  expressed  ^tber  In  printing  or 
writing,  by  aigna  or  pictures,  tending  to 
blacken  the  monory  of  one  who  is  dead, 
with  Intent  to  provoke  the  living;  or  the 
reputation  of  one  wbo  is  alive,  and  to  expose 


bim  to  public  hatred,  contonpt  or  ridlcal&** 
Bouvler;  Blade;  verbo  "Libel."  Act  No.  lOT, 
p.  161,  I  4,  <^  1903,  relied  on  by  relators, 
provides  that  "whoever  shall,  by  spoken 
worda,  malldonsly  defame^"  etc.  "aball  ba 
fined."  etc.  It  therefore  relates  to  an  offense 
different  ftom  that  dealt  with  by  the  law 
under  which  relators  were  amvloted  and 
sentenced,  and  does  not  aupfflsede  that  law. 

Belatora  allege  that  a  certain  witness,  H. 
Laronsalnl,  tesUfled  In  the  case  out  of  their 
presence,  and  they  attach  to  their  petition 
hla  affidavit,  reading  in  part,  as  follows: 

'That  in  answer  to  an  attachment  iesaed  by 
the  criminal  district  court,  section  B,  of  tlje 
parish  of  Orleans,  in  the  case  of  the  state  of 
Lonlsiana  v.  Peter  Kiernan.  Louis  A.  Hoffman, 
and  Jesse  H.  Webb,  be  was  taken  to  the  said 
court  and,  in  the  private  office  of  the  Hon. 
Frank  D.  Chrfitien,  judge  of  said  court,  be  was 
daly  sworn  and  gave  evidence  In  connection 
with  said  case;  and  that,  at  the  time,  neither 
the  said  Peter  Kiernan,  nor  Jesse  H.  Webb 
were  present  in  the  said  office  and  they  were 
not  confronted  by  lilm." 

We  Infer  from  this  affidavit  that  the  wit- 
ness was  allowed  to  explain,  under  oath, 
why  it  bad  been  necessary  to  bring  him  Into 
conrt  by  attachment  a  matter  which  con- 
cerned the  court  and  in  wbldi  the  relators 
were  not  concerned. 

These  grounds  being  Insufflcient  to  entitle 
relators  to  the  writ  of  certiorari  and  prohibi- 
tion,'or  either  of  them,  and  no  other  grounds 
being  set  f<»th  In  their  petition,  the  rell^ 
prayed  tor  la  denied. 


aid  La.) 

No.  inflao. 

8TATB  V.  KIBBNAN  et  aL 
In  rs  KIBBNAN  et  al. 
(Supreme  Court  of  Louisiana.  April  0,  1906.) 

1.  Habeas  Cobpub— Whik  Issues. 

The  writ  of  habeas  corpus  issues  In  any 
case  where  the  court  may  have  appellate  Ju- 
risdiction. Article  93  of  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Gent  Dig.  Habeas  Corpus,  {  35.] 

2.  Sake— JuBiBDicnoN. 

The  court  is  without  appellate  Jurisdiction. 
The  application  for  habeas  corpus  la  dismissed. 

[Ed.  Note. — For  cases  in  poiot  see  vol.  23, 
Gent  Dig.  Habeas  Corpus,  f  S6.] 

8.  GaiMiNAi.  Law— Review. 

After  sentence  and  final  Judgment,  only 
issues  of  a  grave  character  are  anuject  to  re- 
view, such  aa  want  of  jurisdiction  or  similar 
allegations. 

4.  SAsa  —  CnnoKUi  —  Pani a  Facie  Show- 
ing. 

A  prima  fade  showing  should  be  made  by 
annexing  required  papers  showing  by  allega- 
tions and  copies,  or  documents  annexed,  that 
tlie  party  applying  Is  entitled  to  a  hearing. 

(Syllabus  by  the  Court) 

Application  of  Peter  Kleman  and  others 
for  writs  of  mandamns,  certiorari,  and 
habeas  corpus.  Petition  dismissed. 

Joseph  D.  Kiernan,  for  relators. 
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BRBAUX.  G.  J.  We  will,  In  Ow  first  place, 
take  up  the  application  for  a  writ  of  hat>eaa 
corpus. 

Tlie  case  is  not  an  appealable  one.  This 
court  bas  Jurisdiction  to  entertain  sncb  an  ap- 
plication where  It  may  bave  appellate  Juris- 
diction. Article  93  of  the  Constitution. 

This  article  bss  been  interpreted  to  mean 
Just  what  It  says,  and  It  follows  that,  In  that 
Tiew,  this  court  Is  without  Jurisdiction  touch- 
ing habeas  corpus. 

Touching  the  other  writs,  the  first  ground 
In  support  of  the  application  is  that  the  mit- 
timus or  commitment  is  not  signed  by  the 
Judge  of  the  district  court  It  seems  that 
It  was  signed  by  the  minute  cleA. 

No  copy  of  the  mitttmns  was  annexed,  al- 
though It  was  alleged  in  the  petition  at  the 
relator  that  a  copy  Is  annexed. 

Moreover,  this  objection  haa  no  merit  for 
the  clerk  is  antborised  to  sign  the  mittimus 
in  the  name  of  the  district  Judge, 

This  mittimus  or  commitment  not  hsTlng 
been  annexed,  we  are  not  suffldently  Inform- 
ed to  determine  lo  what  extent  it  was  In- 
formaL  In  the  absence  of  all  copy,  we  Infer 
that  it  was  In  the  usual  form,  and  that  it 
conveyed  to  the  sheriff  all  that  it  was  needful 
for  blm  to  know  In  order  to  take  charge  of 
the  relator. 

The  relator  n«ct  In  order  uiges  In  his  peti- 
tion that  the  five  Indictments  or  counts  are 
a  Joinder  of  fire  separate  and  distinct  offenses 
of  the  same  sort,  committed  on  five  different 
days,  although  these  asserted  separate  of- 
fenses, relator  contends,  conttttate  one  of- 
fense. 

The  petition  does  not  show  that  the  pub- 
lication was  one  single  act 

Libel  Is  not  a  continuing  ofTense. 

Here  it  was  charged  to  have  been  commit- 
ted on  certain  spedfled  days.  Each  day  that 
the  asserted  libel  was  committed  marked  a 
separate  offense,  and  for  two  of  these  sep- 
arate offenses  the  defendant  was  found  guilty. 

If  It  was  otherwise,  we  do  not  so  infer 
from  the  petition. 

Relator  complains,  as  we  understand,  of 
successive  convictions  for  one  offense. 

With  reference  to  successive  conviction  wa 
will  state  in  passing  that  tbe  seocmd  con- 
viction commences  at  the  exj^ratlmi  of  the 
first  sentence. 

The  second  omvietlon  did  not  have  tbe  ef- 
fect of  rendering  tbe  first  Illegal. 

It  la  legal,  and  tbe  relator  will  have  to  re- 
main until  tike  end  of  It 

If  be  has  any  right  at  all  It  will  be  at  tbe 
end  of  the  first  sentence.  We  must  say  that 
we  are  not  inclined  to  the  view  that  be  baa 
any  right  to  release,  if  no  further  showing  be 
made  of  grounds  than  contained  in  tbe  peti- 
tion now  before  us. 

The  relator  has  not  made  it  appear  that 
be  baa  been  punished  twice  for  the  same  of- 
fense. 

In  State  ex  rel.  Hart  v.  Hicks,  118  La.  845, 
37  South.  776,  this  court  beld,  as  shown  bv 


the  syllabus,  that  under  a  writ  of  eerttorarl, 
after  a  final  Judgment  has  bem  raidmd.  is- 
sues of  a  grave  diaracter  may  be  reviewed. 
A  relator  should  make  a  prima  facie  show^ 
ing  sufficient  to  enable  the  court  to  determine 
that  error  has  been  committed  of  a  character 
to  require  a  review. 

His  petition  1>  dismissed,  and  his  demand 
Is  not  granted. 


ai6  La.) 
Na  16.01& 

MARSHALL  et  aL  v.  TOWN  OF  MANSURA 
et  Bl. 

(Snprone  Court  of  Louisiana.  April  23,  190G.) 

1.  Apfxal— AfonoR  TO  DiauTsa. 

A  motion  to  dismiss  an  appeal  for  want  of 
Jurisdiction  will  not  be  granted,  anlesB  It  im 
evident  that  there  la  good  ground. 

[Ed.  Note. — For  easei  In  poiut,  see  voL  8 
Gent  Dig.  Appeal  and  Brror,  »  8123,  8124.] 

2.  Injunction— LocAi.  Option— Eueotion — 
Pasties. 

Residents  of  a  pariah,  but  not  within 
the  limits  of  a  moncipality  wltbln  the  parish, 
and  having  no  propert;  interest  therein,  liave 
no  rlgbt  to  an  Injunction  restrainiiig  the  citisens 
and  inhabitants  of  tbe  town  from  enacting 
ordinances  touching  local  option  and  holding 
elections  in  the  town. 

[Ed.  Note. — For  cases  in  point  see  voL  27. 
Cent.  Dig.  Injuoetlon,  %  164.] 

(Syllabus  by  the  Court) 

Appeal  from  Fourteenth  Judicial  District 
Court.  Parish  of  Avoyelles;  Gregory  Horatio 
Oouvillon,  Judge. 

Action  by  J.  H.  Marshall  and  others 
against  the  town  of  Manaura  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed. 

Peterman  ft  GoavlUon  and  Goco  ft  Goo- 
villon,  for  appellants.  Joseph  W.  Joffrion. 
Joseph  Olifton  Caro^,  and  Adolpb  Jalmens 
Laf  argue,  for  app^ees. 

On  Uotltm  to  DiunlsB  the  Appeal. 

BREAUX,  O.  J.  Plaintiffs  move  to  dl» 
miss  tbe  appeal  on  the  ground  tbat  tbe  court 
la  without  Jurisdiction  ratlone  materin. 

We  have  considered  the  issues  presented 
in  this  case  touching  Jurisdiction,  and  bare 
arrived  at  the  condnslon  tbat  this  court  has 
jmlsdletlon,  and  tbat  appdlees  were  vritbont 
ground  to  move  for  a  dismissal  of  tbe  ap- 
peal 

We  must  therefore  decline  to  dismiss  tlie 

plea. 

The  motion  is  denied. 

On  Defendants'    Exception   of  Plalntifls* 
Want  of  Authority  to  Sue. 

^nils  vras  an  actlw  to  enjoin  the  town  of 
Mansura  from  Issuing  a  license  to  sell  llquora 
and  from  setting  aside  an  election  held  under 
the  local  optltm  law* 

In  defendant  answer  it  la  alleged  tbat 
plaintiffs  are  not  residents  of  the  town  of 
Mansura. 

Tbe  truth  of  tbe  allegation  Is  not  qucs- 
tloned. 
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Before  pleading  to  tbe  merits,  defendanta 
filed  an  exception  In  whlcb  tbey  arerred  tliat 
plalDtfffli  bad  no  right  to  proaecato  tills  salt 
becanie  0167  ue  oot  resldttita  of  the  town 
9t  Uansnra. 

The  plaintiffs  soi^t  to  meet  this  ground 
of  objection  of  defendants  by  arguing  Bub- 
Btantlally  that  erery  dtlsen  of  the  parish 
was  Interested  In  enforcing  the  parish  or- 
dinances against  Issnlng  llqnor  licensee,  that 
fba  cittiens  of  the  town  are  equally  with 
ttemselres  a  part  of  the  parish,  and  that  It 
Is  not  left  to  them  alone  to  determine  wheth- 
er a  parish  ordinance  should  he  enfbrced 
Tltbln  the  limits  of  the  town. 

We  do  not  agree  with  that  Tlew,  presented 
by  plalntlflls.  We  are  decidedly  vt  the  opin- 
ion that  the  town  has  some  author!^  which 
Is  beyond  the  power  of  private  Indlrldnals, 
not  resldaitB  within  Its  limits. 

Hw  ordinance  attstAed  nnder  proceedings 
of  election  and  the  licenses  refmed  to  are 
primarily  concerns  of  the  taxpayer  who  re- 
rides  within  the  limits  ot  the  town.  Persons 
resldhw  out  of  the  limits  of  the  town  must 
leaTs  the  enforcement  of  parochial  regula- 
tions and  ordinances  to  Its  locnl  agendas. 

Tbe  municipality  Is  a  body  corporate,  sub- 
ject to  BDperior  authority.  It  Is  tme;  but  It 
is  not  subject  to  salts  by  dtlsens  to  enforce 
dntles  of  a  moral  nature.  Citizens  have  no 
interest  In  the  allied  acts  of  the  town  of 
Hansora.  If  they  are  lllegaL 

An  action  la  an  assertion  In  a  court  of 
Justice  of  a  right  given  by  law.  In  confer- 
ring the  right  npon  the  dtlien  to  sue  in 
certain  contingency  the  authorities  repre- 
senting the  corporation  within  whose  limits 
be  resides.  It  does  not  confer  upon  him  the 
i^bt  to  sue  the  authorities  of  a  corpwation 
In  whose  JurisdlctbHi  he  does  not  reside.  In 
order  to  have  declared  null  a  public  or- 
dinance. 

We  are  of  opinion  that  the  ezeeptlra 
Bhodd  be  maintained.  The  ju^ment  ap- 
pealed from  Is  avoided,  annnlled,  and  re- 
versed. 

"Hie  suit  Is  dismissed,  at  the  cost  ot  appel- 
lees In  both  courts. 


(116  La.) 
No.  16,019. 
HARSHArJj  et  al.  7.  TOWN  OF  MARES- 

VILLB  et  al. 
(Supreme  Gonrt  of  Loalsiaaa.   April  23,  1900.) 

1  Appeai^-On  Motion  to  Dismiss. 

The  (Toands  of  the  motion  to  dismiss  are 
not  soBtained  by  the  facts  alleged  and  the  Issaes 
of  the  case. 

2.  IsjiTwcnoH— Actior  bt  Taxpatebs— Pei- 

TATZ  RiOHTS— IbBEFABABLB  INJUBY. 

Persons  have  not  io  tfaeir  private  cajmdtr 
a  right  to  an  injunction  to  enforce  moral  obll' 
tatioDs  and  the  perfcnmance  of  moral  duties. 

Plaintiffs  have  no  personal  Interest  In  the 

BOlt 

(Byllahns  by  the  Gonrt) 


Appeal  from  B^onrteenth  Judicial  District 
Oourt,  Parish  of  Avoyelles;  Qngfiirj  Horatio 
Coovillon,  Judge. 

Actimi  bj,  J.  H.  Marshall  and  others 
against  the  town  of  Bfarksvllle  and  ptbera. 
Judgment  for  plaintiffs.  Dtfendants  ap- 
peal. Reversed,  and  action  dismissed. 

Peterman  &  Couvlllon  and  Coco  &  Coa- 
vlllon,  tor  aiqpellants.  Joseph  W.  Jolfrion. 
Joseph  Clifton  Cappel,  and  Adolpb  Jalmeus 
Lafargne,  tor  appellees. 

On  Motion  to  Dismiss  the  Appeal. 

BRBAUX,  O.  J.  Plaintiffs  move  to  dis- 
miss tbe  appeal  on  the  ground  that  the  court 
is  without  Jurisdiction  ratione  materise. 

We  have  considered  the  issues  presented 
In  this  cose  touching  Jurisdiction,  and  have 
arrived  at  the  condoslon  that  this  court  has 
Jurisdiction  and  that  appellees  were  -rrlthout 
ground  to  move  for  a  dismissal  of  the  appeaL 

The  motion  Is  denied. 

On  tbe  Exception. 

The  plaintiffs  are  citizens  and  taxpayers 
of  the  iHtrlsh.  They  Instituted  this  suit 
against  the  defendant  town  to  set  asjde  and 
annul  an  election  held  In  the  town  and  car- 
ried In  favor  of  Issuing  licenses  for  the  sale 
of  liquor  for  the  year  1906. 

And  the  farther  purpose  ot  ttie  salt  Is  to 
have  declared  a  nullity  an  ordinance  of  the 
town  coundl  fixing  llcenaes  for  the  sale  of 
llqnors. 

The  plalntlflb  in  these  proceedings  aver 
that  tbe  parish  of  Avoyelles.  In  November, 
1804,  held  an  election  nnder  tbe  local  option 
law.  This  electKm  was  carried  In  favor  ot 
granting  a  license  for  the  sale  of  liquors. 

Before  pleading  to  the  merits  the  defend- 
ants filed  an  exception  in  which  they  con- 
troverted plaintiffs*  right  to  prosecute  this 
snlt  and  stand  in  Judgment 

The  exception  was  overruled. 

The  facts  made  the  basis  of  this  exertion 
are  that  plalntltb  have  no  Interest  to  stand 
In  Judgment 

The  plaintiffs  sought  to  meet  this  grouna 
of  objection,  urged  In  the  petition,  tbe 
plea,  substantially,  that  every  citizen  of  the 
parish  is  Interested  in  enfordng  parish  as 
dlnances  kgalnat  Issuing  Uqoor  licenses. 

The  suit  of  platntUb  is  accompanied  by  a 
writ  of  injunction  against  the  officers  of  the 
town  oi  MarksvUIe  to  the  end  of  iHreventing 
them  from  Issuing  licenses  under  the  election 
of  tbe  town  recently  held. 

The  exception  before  mentioned  was  over^ 
ruled. 

Defendants  then  filed  their  answer,  Id 
which  they  took  Issue  with  plaintiffs,  and  In 
supimrt  of  their  contention  against  plaintiffs* 
demand  they  averred  that  the  result  of  the 
election  held  throughout  tbe  parish  In  No- 
vember, 190^  in  favor  of  prohibition.  Is  not 
binding  upon  the  defendant  town,  and  does 
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not  hare  the  effect  of  etrUdns  down,  ns  nnlL 
the  resolt  of  tlie  Section  bold  In  the  town 
on  the  lat  of  December,  190B. 

The  defendants  mrge  tbo  fact  ttiat  the  town 
electlm  was  beld  over  a  year  after  tba  date 
of  tiie  parleta  election. 

Tbe  further  contention  of  tbe  defendant 
town  la  tbat  aectlon  1211  of  tbe  Berlsed 
Statntea,  amended  by  Act  Na  221,  p.  451, 
of  tbe  General  Aaaembly  of  1902,  did 
not  Inrest  the  parish  with  contlnnlng  au- 
thority as  relates  to  llqnor  licenses  over  tbt* 
town. 

DefMidanto'  exception  on  the  ground  tbat 
plaintiffs  do  not  show  actionable  interest: 
Plaintiffs  sue  in  their  own  behalf  and  that 
of  others  similarly  sltnated,  taxpayers  and 
citizens.  In  what  respect  plaintiffs  and 
other  taxpayers  are  to  be  effected  in  any 
right  they  have  is  not  shown,  for  the  very 
good  reason,  no  doubt,  tbat  It  cannot  be 
shown. 

In  the  recent  decision,  to  wit,  W.  S.  Bene- 
dict T.  City  of  New  Orleans,  115  Ia.  645,  S9 
South.  792,  the  court  Intimated  broadly 
enough  that  there  la  a  limit  to  the  right  of 
action  by  citizens  and  taxpayers  in  matters 
tbat  are  poblic  and  In  which  they  are  not 
concerned. 

While  citizens  and  taxpayers  have  a  right 
to  Inquire  Into  things  rtiating  to  the  public 
flsc  in  which  ttiey  are  concerned,  tbey  hare 
no  right  of  action  in  matters  purely  moral, 
political,  or  social.  In  which  the  public  Is 
concerned,  and  not  XKirate  persons.  This 
la  the  trend  of  all  decisions,  althoiwh  It  may 
be  that  here  and  there  It  is  possible  to 
wrench  a  different  meaning  from  the  texts. 

The  right  of  injunction  is  to  protect  prop^ 
erty  and  cItU  rights,  and  not  to  enforce  mor- 
al obligations  and  the  performance  of  moral 
duties.  "And  In  the  absence  of  any  injury 
to  property  rights  It  will  not  lend  Its  aid  by 
Injunction  to  restrain  the  violation  of  a  pub- 
lic or  penal  statnto."  High  on  Injunction, 
120. 

Moreover,  Irreparable  Injury  must  be 
shown.  It  would  be  difficult  for  the  plain- 
Utta  to  prove  wherein  they  are  Irreparably 
Injured  to  a  degree  which  renders  an  Injunc* 
tl<m  necessary  In  so  far  as  the^  are  con- 
cmwd. 

The  jurisdiction  of  courts  of  equity  to  re- 
strain the  proceedings  of  municipal  corpora- 
tions at  tbe  suit  of  citizens  and  taxpayers, 
where  such  proceedings  encroach  upon  pri- 
vate rights  and  are  productive  of  irreparable 
injury,  may  be  regarded  as  well  established. 
Dillon  on  Municipal  Corporations  (4th  Ed.) 
{  914. 

Here  there  is  no  encroachment  upon  pri- 
vate rlgbte  and  no  irreparable  injury  shown. 

We  win  therefore  maintain  the  exception 
and  dismiss  the  act:|on.  This  relieves  us 
from  the  necessity  of  pausing  upon  the  other 
point  raised  on  the  merits;  that  is,  whether 
the  town  is  emancipated  from  parish  action, 
13  months  having  elapsed.  The  judgment 


appealed  from  is  avoided,  annulled,  and  re- 
versed. 

It  Is  ordered  tbat  plaintiffs^  action  bo  dlt- 
misaed.  In  both  conrts  at  their  costs. 


(116  lift.) 
No.  15.999. 
8TATB  T.  CURTIS. 
(Supreme  Court  of  LonUdana.  April  9l  1906L) 

1.  BUBOLABT— ENTBT  Ot  HOTTSB  XH  DATTDCS 

— Reprax  or  Statute. 

Whoever  enters  a  dwelling  house  in  tbe 
daytime  with  intent  to  steal  Is  nllty  of  tba 
crime  denounced  in  tiM  aectlon  854  of  the  Re- 
vised Statutes. 

The  offenae  is  distinct  and  substantive,  and 
the  section  864  is  not  repealed  by  section  9  of 
the  statute.  Act  No.  107,  p.  162,  of  1902. 

2.  Said— iNoionxRT. 

Tbe  Indictment  property  charged  tbat  the 
defendant  entered  the  houas  wltii  the  "intnt" 
to  steal. 

8.  SAHB— T&RDIOT. 

From  the  verdict  It  must  be  implied  that 
Uie  facts  proven  showed  the  **intent**  alleged. 
(Sylhibos  by  tbe  Court) 

Appeal  from  Criminal  District  Court, 
Parish  of  Orleans;  Frank  D.  Chretien,  Judge. 

Sam  Curtis  was  convicted  of  entering  a 
house  with  Intent  to  steal,  and  appeals. 
Affirmed. 

Henry  Oscar  Hollander,  for  appelant 
Walter  Gnlon.  Atty.  Oen.,  James  Porter 
Parker,  Dlst.  Atty.,  and  Houy  Mooneiy,  Asst 
Dlst  Atty.,  for  tbe  State. 

BRBAUX,  C  J.  Tbe  Information  chained 
the  defendant  with  bavli^ ,  committed  a 
crime  prohibited  section  854  of  tbB  Re- 
vised Statutes. 

He  was  put  VDoa  his  trial  btfore  a  jury 
and  found  gnllly. 

A  motion  in  arrest  was  made,  and  a  uMition 
for  a  new  trlaL  They  were  orerruled. 

The  trial  judge  sentenced  the  accused  toe 
a  term  of  one  year  in  the  penltmtlary,  and 
to  pay  costs. 

He  appeals. 

The  defradant  attacked  the  proceedlogs  on 
the  ground  that  section  864  of  tbe  Berlsed 
Statutes  has  been  r^;»ealed  by  Act  No.  107, 
p.  161,  of  1902 ;  tbat  the  coort  was  without 
jurisdiction ;  and  tbat  the  intmt  to  commit 
a  felony  was  not  proren. 

The  statute  which  defendant  says  bad  re- 
pealing effect  relates  to  vi^abondage  and  is 
germane  to  and  forms  part  of  section  3SS0 
of  tbe  Bevtsed  Statutes,  and  does  not  rdate 
to  section  8S4  of  the  BeTieed  Statntes,  which 
prohlblta  entering  a  dwdling  house  in  the 
daytime  with  intoit  to  steal.  This  was  the 
crime  charged  against  defendant,  and  <tf 
wlilch  he  was  found  guilty. 

There  Is  nothing  Inconsistent  between  tbe 
statute  (section  854)  and  Act  107,  p.  161, 
of  1902. 

Tlie  purpose  of  each  is  distinct  and  sepa- 
rate. One  se^  to  protect  tbe  dwdllng  bouse 
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and  the  Mux  aeAm  to  pot  an  end  to  vaga- 
bcndagb 

Eridmtlx  tt  nenr  entered  tbe  mind  of  the 
l^lBlator,  In  Inserting  a  section  In  the  statnte 
(Act  No.  lOT.  p.  161.  of  1902)  asainst  vaga- 
bondage' (germane  to  the  crime  denounced 
tj  aecUon  8880  of  the  Berlsed  Statntes), 
to  repeal  section  8S4  of  the  Revised  Statntes 
directed  against  those  who  enter  a  dwelling 
hoiue  with  Intent  to  steaL  The  latter  Is  a 
mbstantlTe  offense. 

Tbe  title  of  the  statute  In  question,  as  well 
as  the  text;  and  the  text  of  the  Berlsed 
Statntes,  show  tbe  decided  difference  be- 
tveoi  tbe  two  offenses.  Act  No,  lOT,  p:  161, 
of  1902,  grades  misdemeanor  and  other  minor 
offenses ;  section  854  denounces  entering  any 
dwtillng  house  In  tbe  daytime  with  intent 
to  steal— two  distinct  purposes  relatiiv  to 
distinct,  snbstantlTe  crimes,  differing  ta 
cbsracter  and  gravity. 

Tbe  furtbw  contention  is  made  on  behalf 
of  d^endant  that  It  was  not  shown  that 
there  was  an  Intent  on  his  part  to  commit 
(rtony  within  ftM  house. 

Ttia  testlniony  showing  that  the  accused 
entered  a  dwelling  house  with  intent  to  steal 
leas  than  (20  may  not  be  a  fdony.  Granted 
that  in  itself  the  "Intent  to  steal  less  than 
920r  makes  the  crime  a  misdemeanor,  fall- 
liV  excInslTely  witUn  the  jurisdiction  of 
the  Inferior  city  criminal  court  for  trial; 
tbe  crime  denounced  by  section  ^54,  Includ- 
ing the  two.  intent  to  steal,  and  entering  a 
dwelling  house,  falls  within  the  Jurisdiction 
«f  the  district  court 

Tbe  purpose  of  Act  Na  107.  p.  161.  of  1902, 
vas  to  bring  within  the  Jurisdiction  of  the 
Tint  and  Second  criminal  courts  certain 
minor  offenses  tiiweln  named,  among  others, 
Tagaboadage. 

Bat  this  statute.  Act  Na  107.  bad  no  such 
effect  upon  tbe  dted  section  of  the  BeTlsed 
Statntes  as  Is  contended  for  defendant 

If  It  was  tbe  Intmtlon  to  steal  less  than 
ISO,  It  does  not  lessen  the  gravity  of  the 
crime  here  charged,  via.,  of  entering  a  dwell- 
ing bouse  with  intent  to  steal 

The  erll  of  each  of  the  offenses  cranUned. 
thst  ii^  first,  altering  a  dwelUng  honse. 
sectmd,  witb  Intent  to  steal,  is  greato  when 
«omtHned  than  It  was  b^bre  tiiey  were  com- 
bbied. 

Entering  and  stealing  Is  tiie  offense,  of 
whlth  the  district  court  baa  Jurisdiction. 

Tbe  argnmoit,  In  addition,  brings  up  the 
itnestlon  of  intent,  and  urges  that  it  was  to 
commit  a  misdemeanor  and  not  a  felony. 

The  Jury  decided  the  question  of  fact; 
that  is,  of  entering  a  dwdllng  house  with 
tntent  to  steal.   As  denounced  It  Is  a  felony. 

After  having  heard  the  testimony  touching 
the  entering,  also  touching  tbe  taking  of  old 
clothes  from  the  honse  entered,  they  fonnd 
the  facta  showing  Intent  It  does  not  sbow 
that  In  tbns  finding  they  committed  any 
error  which  falls  within  our  Jurisdiction 
•to  review. 


The  Intent  is  charged  in  the  Indlctmrnit 
The  Jury,  as  it  was  its  duty  to  da  if  proven, 
held  that  It  was  proven. 

It  only  remains  f or  ns  to  affirm  tbe  Judg- 
ment 

It  Is  affirmed. 


ai6  La.) 
No.  15.907. 

ZEIGLER  et  al.  v.  INTEBIOB  DBGOBAT- 

INO  GO,  Lfanlted. 
(Snpreme  Conrt  (rf  Louisiana.  April  0,  1906L) 

1.  RiCUVKBS  —  C^nCS  —  ESTABUSmiEHT  BT 
EVIDEKOB. 

All  claima  on  a  receiver*!  accoaot,  when 
opposed,  muat  be  proved  up  with  legal  certainty. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Receivers.  »  26S,  268.] 

2.  EVIDBKCE— In  AhOTHBB  Pbooebdino— Ad- 

uissiBiLrrT. 

Documents  found  in  tbe  record  of  another 
anit  aicaioBt  tbe  corporation,  offered  in  evidence 
on  the  trial  of  oppositions  to  a  receiver's  ac- 
count, cannot  be  received  or  considered  as  evi- 
dence against  tbe  creditors  of  the  inaolvoit 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Evidence,  H  2410-2413.] 

(Syllabus  by  the  GoortO 

Appeal  from  CSvll  District  Court  Parish 
of  Orleans;  Walker  Byers  Sommervllle, 
Judge. 

Action  by  Ferdinand  Zeigl»  and  others 
against  the  Interior  Decorating  Company, 
Limited.  From  an  order  dismissing  tbe  ac- 
count of  tbe  Germanla  National  Bank  as  in 
case  of  nonsuit  H  appeals.  Affirmed. 

Buck,  Walshe  &  Buck,  for  appellant 
Lionel  L.  Labatt  Robert  O'Connor,  John 
Watt  Duffy,  George  Joseph  Unterclner,  Staf- 
ford &  Lambert  Charles  Rosen,  Edgar 
Mayer  Cahn,  John  G.  Robin,  Bernard  McClo»> 
key,  J.  Zach.  Spearing,  Henry  W.  Robinson, 
Gabriel  Fernandez,  Sr..  R.  M.  Montgomery, 
James  J.  McLaughlin,  Herman  Michel, 
Robert  John  Maloney,  E.  J.  Dreyfous.  John 
Thomas  Nix,  Lamar  C.  Quintero,  W.  H. 
Byrnes,  Jr.,  R.  A,  Tlchenor,  Benjamin  W. 
Eeman,  Henry  Garland  Duprd.  Asst  City 
Atty.,  James  Barkley  Rosser,  Jr.,  and  Ernest 
Touro  Florance,  for  appellees. 

LAND,  J.  The  receiver  filed  a  provisional 
account,  on  which  the  Germanla  National 
Bank  appeared  as  a  creditor  for  $4,000.  with- 
out spedflcation  as  to  character  of  Indebted- 
ness. 

Numerous  oppositions  were  filed  to  the 
account  some  of  tbe  opponents  opposing 
generally  all  the  Items  thereon. 

Several  opponents  specifically  opposed  as 
not  due  the  item.  "Germanla  National  Bank, 
$4,000.00." 

On  tbe  trial  of  the  oppositions  no  appear- 
ance was  made  in  behalf  of  the  said  bank, 
and  Its  claim  was  dismissed  as  in  cat'e  of 
nonsuit  with  the  reservation  of  the  rights 
of  tbe  bank  as  against  any  other  funds  that 
might  thereafter  be  accounted  for  by  the 
receiver. 
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Tbe  Germanla  Nattonal  Bank  bai  ap- 
pealed, and  the  sole  qvestlon  for  KTlev  Is 
whether  tbe  erldence  adduced  la  BofBdently 
cortain  to  prore  that  the  bank  la  a  creditor 
of  tbe  Insolrent  corporation  In  the  >iim  of 

Aa  no  direct  evidence  waa  offered  by  the 
bank  to  abow  that  It  waa  a  credltw  In  any 
amovmt,  the  qnestlwi  aettua  to  anaiw  it- 
aelf. 

Bat  Gonnael  fOr  the  bank  aisne  that  Ita 
claim  waa  proven  hy  erldoice  offered  In  be- 
half of  one  of  tlw  c^ppoamtm  and  received 
wlthont  objection.  It  anwara  that  thla  fv 
ponent,  Ferdinand  Zelclw,  claimed  to  be  a 
creditor  In  a  large  amoant,  and  that  hla 
oonnael.  In  adducing  erldence  to  eatabllab 
the  claim  of  the  cqipon^l^  offered  a  cwtaln 
ault  as  follows,  to  wit: 

"By  Mr.  Cohn :  I  offer,  Introdaee,  and  file  In 
evidence  the  lult  of  Germanla  Natiosal  Bank, 
hi  I^qaldattoD,  t.  Interior  DecoratlDff  Com- 
pany, Limited,  Ferdinand  Zeigler,  and  Jean 
H.  Duffy,  Indoraera.  Tlie  object  of  that  offer 
la  to  show  that  Mr.  Zeigler  la  atill  being  pnrnied 
by  the  Germanla  National  Bank  in  liquidation 
npon  the  Indoraement  which  he  made  for  the 
benefit  erf  the  Interior  Decorating  Company, 
Lhnitod.** 

The  record  of  the  ault  abowa  that  the 
Germanla  National  Bank,  In  llqaldation,  sued 
the  Intnlor  Decorating  Company,  Limited,  as 
maker,  and  Jean  H.  Duffy  and  Ferdinand 
Zeigler,  aa  Indoraera,  on  xour  aeveral  promla- 
Bory  notea^  for  f  1«000  each,  bearing  Interest 
at  the  rate  of  8  per  cent  p»  annum  from 
different  dates. 

The  four  notes,  with  certlflcatea  and  no- 
tices of  protest,  were  annexed  and  filed  aa 
a  part  of  the  petition. 

The  receiver  appeared  In  the  suit  tor  the 
sole  purpose  of  excepting  to  tiie  petition  and 
aervice  thereof,  on  the  ground  that  neither 
the  corporation  nor  the  receiver  had  been 
properly  cited.  The  Indoraera  filed  excep- 
tiona,  which  were  overruled.  Thereupon 
Fferdlnand  Zeigler  answwed.  admitting  hla 
signature  on  the  notes,  but  averring  tbat  he 
elgned  as  surety  and  waa  entitled  to  the 
bttieflt  of  dlacuealon,  and  thwefore  could  not 
be  proceeded  againat  until  the  plaintiff  had 
exhauated  Ita  recourae  against  the  maker  and 
the  assets  In  the  bands  of  the  receiver. 

The  oontmUon  that  tiie  otUx  of  thla  ault 
for  the  purpose  named  was  equivalent  to 
offering  the  notes  aa  evidence  to  establlah 
tbe  claim  of  the  bank  against  tbe  receiver- 
ahlp  la  without  merit. 

The  notes  went  in  aa  a  part  of  the  petition, 
and  not  aa  evidence.  Tbe  suit  was  rea 
Intmr  alios  acta  as  to  the  creditors  of  the 
insolvent  corporation. 

Tbe  record  of  the  ault  la  no  evidence^ 
even  against  the  coriioration,  that  tbe  notea 
were  signed  by  ita  duly  authorized  offlcera. 
The  most  that  can  be  aald  la  that  the  record 
ahows  that  Ferdinand  Zeigler  Judicially  ad- 
mitted the  execution  of  the  notes. 

In  Brwin  v.  Bank  of  Kentucky,  6  La.  Ann 
6k  thla  court  said: 


doeamenta  and  teatfamny  fonnd  bi  the 
record  offered  in  evidence  cannot,  becanse  tbey 
form  part  of  the  record,  be  received  aa  proof 
In  another  eait." 

In  Meatier  v.  New  Orleana  &  Opelousas 
B.       19  I4U  Ann.  SfiA,  this  court  aatd: 

"Tbe  faitrodnetion  ol  another  ault  in  evi- 
dence doea  not  make  tbe  testimony  on  which  the 
judgment  waa  rendered  evidence  in  tbe  new 
■nit." 

The  account  of  tbe  receiver  was  provision- 
al, and  be  will  have  other  funds  to  distribute. 
When  the  receiver  flies  bis  final  account,  the 
bank  will  have  another  opportunity  to  prove 
the  validity  of  ita  elaima  against  the  crapora- 
tion. 

For  tbe  foregoing  reasons  tbe  Judgment  ap- 
pealed from  Is  aflSrmed,  at  the  ooat  of  the 
appellant  bank. 

(116  La.) 

Ko.  i6,om 

GALLAGBEB  v.  LURGBS  et  al. 
(Supreme  Court  of  Louisiana.  April  8,  1906.> 

1.  Inbani  Pebsoitb— Pbopeitt  or  lamino^- 
Pbtvati  8&tE. 

It  is  only  in  case  where  tbe  purpose  la 
to  effect  a  partition  by  the  sale  of  the  whole 

Eroperty  that  the  Interetit  of  an  interdict  can 
B  alienated  at  private  aal^  otberwiae  such  in- 
terest must  be  aoid  at  public  auedon. 

[Ed.  Note.— For  cases  In  polnL  see  voL  27,. 
Cent.  Dig.  Inaane  Feraona,  H  Hi*  U&l 

2.  SAMB— VAtTDTTT. 

A  proceeding  which  has  for  its  purpose 
only  tbe  private  sale,  to  one  of  the  plaintiffs, 
of  tbe  intereat  of  an  interdict  in  tbe  property 
held  in  common  Is  unauthorized  and  illegal,  and 
is  ineffectual  to  devest  the  title  of  the  inter- 
dict, though  there  be  included  Id  such  pro- 
ceeding a  family  meeting  recommending  auch 
sale  and  a  jndgment  homo)(^ting  the  same ;  and 
a  party  agreeing  to  porchase  the  property  from 
each  plaintiff  (subject  to  examinati<ni  of  title) 
is  not  bound  to  comply  with  hla  agreement. 
(Syllabus  by  tbe  Courts 

.^peal  fran  Civil  Dlatrlct  Court;  Fariab 
of  Orleana;  Walter  Byen  Sommorllle, 
Judge. 

Action  by  Peter  Gallagher  againat  Hubert 
Lnrges  and  others.  Judgment  tor  plaintiffs 
defendante  appeal.  Affirmed. 

Louis  Paul  Bryant,  for  appellanta.  John 
Patrick  Sullivan  and  Arthur  Landry,  fbr  ap- 
pellee. 

StatemraC 

HONBOB.  J.  Plaintiff  alleges  that  he 
agreed  to  purchaae  from  d^mdanta,  for 
$17,000^  on  condition  that  the  title  should 
prove  satisfactory  certoln  real  estate  hi  the 
dty  of  New  Orleans,  and  that;  to  bind  the 
bargain,  he  depoalted  with  defendanta  $1,7UU. 
In  caah,  but  that  for  reaaons  stated  by  him 
the  titlevbas  not  proven  aaUafacto^,  and  that 
he  desdrea  that  tbe  agreement  shall  be  avoid- 
ed and  hla  mon^  returned;  and  he  prays 
for  Judgment  accordingly.  Defendants,  for 
answer,  allege  that  tbe  title  la  good,  and. 
pray  that  tbe  agreemnt  be  enforced. 
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It  appears  from  tbe  erldence  tbat  Htibert, 
Anna,  Emma,  and  Julia,  Lnrges  (tbe  latter 
being,  now.  tbe  widow  Llndenschmldt) ,  to- 
gether with  their  brother,  Charles  F.  Lnrges, 
Inherited  the  property  In  question  from  their 
mother,  and  that  Charles  F.  Lnrges,  having 
been  foond  to  be  non  compos  mentis,  was 
placed  by  tbe  probate  court  of  8t  Lonls 
under  the  goar^anshlp  of  the  Lincoln  Trust 
Company.  It  further  appears  that  In  1904 
def«idants  filed  In  tbe  cItII  district  court 
a  petition  alleging  that  they  did  not  desire 
any  longer  to  hold  the  property  in  question 
In  IndlvlaloD  with  ttaelr  brotiier,  Charles,  and 
that  Urs.  Llndauehmldt  wished  to  purchase 
bis  Interest  at  private  sale,  and  praying 
that  a  family  meeting  be  convened  to  advise 
upon  tbe  subject  In  the  suit  thus  filed, 
Ai^nst  G.  Wuerpel,  whom,  as  guardian  'ot 
the  Interdict,  the  Lincoln  Trost  Company, 
bad  appointed  its  agent  for  tbe  purposes  0f 
a  'iMrtltion,'*  was  made  defendant,  as  r^ 
resoitlng  said  guardian,  and  through  It,  tbe 
Interdict;  and  the  family  meetli^  having 
ben  oravened,  and  having  advised  tbat  tbe 
Interest  of  tbe  Intordict  be  sold  at  private 
•ale  to  Mrs.  Undenscbmldt  for  $1,000.  and 
tboee  facta  having  been  brought  to  the  knowl- 
edge of  the  court,  together  with  certain  testi- 
mony given  1^  plalntilfs  (defendanto  hmliO, 
to  tbe  tiPect  tbat  the  propfflty  is  Indivisible 
In  kind,  there  was  Judgment  recognizing  the 
lltlgante  as  the  owners  of  tbe  property  and 
further  proceeding  as  follows,  to  wit: 

"It  is  further  ordered,  adjudged  •  ♦  •  that 
die  deliberatioQB  of  tbe  family  meeting  «  •  * 
be  approved  and  bomologatea,  and  accordii^ly 
let  Axigost  C.  Wuerpel,  duly  •  •  •  autbor- 
Iwsd  agent  of  tbe  Lincoln  Trust  Company  of 
Missouri,  duly  appointed  guardian  of  tbe  peracm 
and  estate  of  Cnarles  F.  Xurges,  Interdict,  and 
defendant  herein,  be  authorzed  to  sell  the  un- 
divided Ofth  which  belongs  to  said  interdict  In 
tbe  property  described  in  said  proc6s  verbal 
to  ftfn.  JuHa  Undenscbmldt  *  •  *  tor  tbe 
price  and  sum  of  |1,600,  cash.  *  *  *  Zt 
»  further  ordered  that  all  [lartiea  to  tbli  cause 
be  referred  to  John  Q.  Eustls,  notary,  *  *  • 
for  the  purpose  of  completing  said  partition  and 
that  all  costs  of  this  suit  be  borne  by  tbe  mass. 
It  is  further  ordered  tbat  tbe  purchase  price 
to  be  paid  by  Mrs.  Julia  LiDdeoschmidt  be 
deposited  by  ue  said  notary,  less  the  pro  rata 
expense  and  after  expenses  payable  oat  of  the 
share  of  said  Charles  F.  Lurges,  interdict;  In 
tbe  registry  ot  this  court.'* 

It  may  be  here  remarked  that  no  under 
curatOT  appears  to  have  been  appointed  to 
the  Interdict  This  Judgment  was  followed 
by  a  proceeding  before  the  notary  concerning 
which  he  gives  this  certificate,  to  wit: 

"I  John  O.  Eustis,  a  notary  public  *  •  • 
do  certify :  That  in  pursuance  of  a  Judgment 
rendered  in  the  above-entitled  cause  •  •  •  I, 
nid  notary,  on  this  2lBt  day  ot  July,  1004.  did 
rroceed  to  pass  a  notarial  act  of  sale  by  Charles 
F.  Lnrges;  Interdict,  of  bis  cme-flfth  Interest 
in  and  to  a  certain  portion  ot  ground  In  square 
Na  94  in  tbe  Seventh  district  of  New  Orleans 
to  tbe  said  Mm  Julia  Undenscbmldt,  tbr  the 


Erice  of  $1,600  cash,  which  sum,  •  •  *  I 
Bve  this  day  deposited  with  tbe  roister  of  said 
court,  less  the  following  expenses  paid  by  me^ 
notary: 

(1)  One-fifth  share  of  Charles  F.  Lurges,  Inter- 
diet,  for  city  and  sUte  tazea  of  1003.  .$  48  97 

(2)  J.  G.  Bustis,  noury,  for  holding 
family  meeting  and  money  paid  for 
certificates  of  said  sale   87  69 

(3)  Bernard  Ticbe,  attorney's  fee......    50  00 

(4)  L.  P.  Bryant,  attorney's  fee  and  one- 
fifth  costs  of  court   SO  00 

$186  02 

"Leaving  a  balance  of  $1,864.41,  which  I, 
said  notary,  have  this  day  deposited  with  the 
register  of  this  court,  whose  receipt  is  annexed 
to  said  act  of  sale." 

A  motion  to  homologate  the  proceedings  as 
recited  by  this  certificate  was  filed,  but  con- 
tinued indefinitely,  and,  thereafter,  npon  the 
application  of  the  Lincoln  Trust  Company, 
and  publication  of  the  same,  the  $1,364.41, 
which  had  been  deposited  In  the  registry  of 
tbe  court  ^as  ordered  to  be  paid  over  to 
that  company  "less  tbe  costs  of  court,  publi- 
cation, and  $50  attorney  fee."  Upon  the 
foregoing  facts  tlie  Judge  a  quo  reached  the 
conclusion  that  the  defendants  In  the  suit 
now  before  the  court  have  not  a  clear  and 
unincumbered  title  to  that  portion  of  the 
property  which  is  owned  by  the  Interdict 
and  he  accordingly  gave  Judgment  for  tbe 
plaintiff  as  prayed  for,  and  the  defendonte 
have  appealed. 

Opinion. 

It  la  only  In  cases  where  the  purpose  is 
to  effect  a  partition  by  the  sale  of  the  whole 
proper^  that  tbe  Interest  of  an  Interdict  can 
be  alienated  by  private  sale  (Act  No.  25,  p. 
47,  of  1878),  otherwise  it  must  be  sold  at 
public  auction  {Civ.  Code,  arts.  841,  415; 
Parker  v.  Ri<^,  114  La.  040,  88  South.  C87). 
The  private  sale  to  Mrs.  Llndenschmldt  of 
the  Interest  of  her  brotho:  and  co-owner, 
Charles  F.  Lurges,  In  the  property  In  ques- 
tion was  therefore  null,  and  conveyed  no  title. 
Moreover,  tbe  agent  by  whom  the  interdict 
appears  to  have  been  represented  was  with- 
out authority  In  the  premi8e^  since  be  was 
authorized  to  ropresent  the  guardian  in  and 
for  the  purposes  of  a  "partition"  proceeding, 
whereas  the  proceeding  in  which  the  sale  Is 
said  to  have  been  made  was  not  a  partition 
proceeding,  but  was  a  proceeding  to  d^est 
the  Interdict  alone, 'of  his  Interest  In  the 
property  held  in  indlvlslou,  and  to  transfer 
It  by  illegal  methods  for  an  Inadequate  price, 
and  mainly  at  his  expense,  to  one  ot  tbe 
other  litigants  and  co-owners. 

The  defendants,  having  no  title  to  the  in- 
terest In  question,  can  convey  none  to  tbe 
plaintiff;  his  agreement  with  reference  to 
the  purchase  of  the  property  Is  at  an  end. 
and  he  is  entitled  to  the  return  of  tbe  deposit 

The  Judgment  appealed  from  Is  accordingly 
affirmed. 
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(La. 


016  La.) 
No. 

BBVBT  T.  GHAPPUIS  00^  Limited. 

(Supreme  Goart  of  Louliiana.  April  9.  1906. 
Bdwarins  Denied  May  7,  1906.) 

ExExnmon— Relubk  of  Skizubb— Emcr  oir 

Tbibd  Oppositions. 

The  sefzinc  creditor  has  the  rlrbt  to  cauee 
the  wizare  to  be  releaeed  and  the  writ  re- 
turned at  any  time;  and  where  he  doea  bo,  all 
third  oppositlona  claiming  the  proceeds  of  tiie 
expected  sale  fall  with  the  writ. 

(Syllabus  by  the  GoortJ 

Appeal  from  Elghtemth  Judicial  District 
Oonrt,  Parish  of  Acadia;  Philip  Sidney 
Pugb,  Jadge. 

Action  by  WUIiam  S.  EL  Sevey  against  the 
Ghappuls  Company,  Limited.  The  Dodge 
Manufacturing  Company  filed  interrentlon. 
From  a  Judgment  sustaining  the  interrentlon, 
plaintiff  appeals.   Reversed  In  part 

Dtnkelsplel,  Hart  ft  Darey,  for  appellant 
Cbappuls  &  Holt,  for  appellee.  Hampdai 
Story  and  Andrew  Jadcson  Cammack,  tor 
Intarrenor  and  third  <«ponrata  appellee^ 

PROVOSTY,  J.  The  main  suit  Is  an  exec- 
utory process,  and  the  appeal  Is  from  a 
Judgment  sustaining  the  interrentlon  and 
third  opposition  of  the  Dodge  Manufactur- 
ing Company.  The  latter  company,  on  the 
day  of  the  sale,  filed  its  petition  of  Interven- 
tion and  third  opposition  asking  for  a  person- 
al Judgment  against  the  defendant,  and  asking 
that  the  machinery  seized  be  appraised  and 
sold  separately  from  the  land,  and  that 
for  the  amount  of  its  Judgment  against  the 
plaintiff  It  be  decreed  to  hare  a  vendor's  privi- 
lege on  the  machinery,  and  entitled  to  be  paid 
in  preference  out  of  the  proceeds  of  the  sale ; 
and  that  the  sheriff  be  ordered  to  hold  said 
proceeds  accordingly. 

There  not  being  time  to  make  the  separate 
appraisement,  the  plaintiff  directed  the 
machinery  ta  be  mnlttod  from  the  sale*  and 
this  was  done. 

The  date  of  tbe  sale  was  December  19, 
IOCS.  On  the  same  day  the  sheriff  returned 
bis  writ  On  the  20th  of  the  same  month  the 
plaintiff  wrote  to  the  sheriff,  as  follows: 

"Dear  Sir:  In  the  matter  of  Sevey  v.  The 
Ghappnis  Co.  Ltd.  No.  1819,  rq  far  as  the 
articles  upon  which  the  Dodge  Mfg.  Co.  claims 
a  vendor's  Hen  aod  privilege,  we  beg  to  inform 
you  that  all  further  expeases  connected  with 
that  matter  must  be  borne  by  that  company. 
So  far  as  our  client  Is  concerDed,  we  desire  no 
Lveper  kept  od  the  premises  and  nothiDg  fur- 
ther done  nnleae  we  specially  instruct  you  so 
to  do." 

On  the  2d  of  January  the  plaintiff  filed  the 
following  answer  to  the  petition  of  interven- 
tion and  third  opposition : 

"And  now  into  ttils  honorable  court,  tbrongh 
naderslgned  counsel,  comes  the  plaintiff,  and  to 
the  intervention  snd  third  opposition  of  the 
Dodge  Manufacturing  Company,  denies  all  and 
singular  the  allegationfl  therein  contained. 

"Further,  answering,  this  respondeat  denies 
that  tlw  said  Dodge  Manofacturing  Company 


ever  had  any  vendor's  Hen  and  privilege  on  the 
property  described  In  said  Intervention  and 
third  opposition. 

"Further,  answering,  this  respondent  says- 
that  If  any  vendor's  privilege  ever  did  exist, 
which  is  denied,  that  same  is  snltordinated  to- 
the  claim  of  this  plaintiff,  because  the  property 
described  became  Immovable  by  destlnauon,  and 
therefore  cor»ed  by  mortgages  securing  the 
notes  herein  sued  on  by  him. 

"Farther,  answering,  this  respondent  says 
that  If  the  said  company  ever  had  any  vendor's 
lieu  and  privilege  as  allied,  and  that  same  was 
given  to  secure  the  note  descrit>ed  In  the  docu- 
ment dated  November  19,  1002,  that  then,  as 
all  of  said  notes  have  bsen  paid  by  die  d^ 
fendant  hertin.  the  maker  tbereof.  and  the 
debtor  to  said  Company  said  vendors  lien  and 
privilege  ceased  to  exist  and  the  claim  of  the 
said  company  against  the  defendant  if  any,, 
is  but  an  ordlnarr  claim,  secured  no  privi- 
lege whatever.  Wherefore,"  etc 

■On  the  i9th  of  January  the  plaintiff  wroto- 
to  the  sheriff  the  following  letter: 

"Desr  Sir:  Answering  yours  of  January  16th 
we  beg  to  state  that  if  you  have  returned 
the  writ  In  the  matter  of  Sevey  v.  the  Ctiap- 

{>uis  Go.  Ltd.  of  course,  that  necessarily  re- 
eases  the  seizure.  As  before  stated,  we  have 
no  desire  for  any  farther  proceedings  to  be  had 
under  the  writ" 

Whoi  the  case  waa  called  tor  trial,  the 
coonsel  for  plaintiff  anggested  -verbal^  f» 
the  court  that  the  property  had  bem  re- 
leased tiwn  B^aore.  and  that  tb««  waa  notb- 
Ing  upon  which  tlie  third  f^ipoaltlon  conld 
operate,  and  that  therefore  the  proceeding 
should  be  dinnissed;  and  the  court  made 
an  order  accordingly.  On  appeal,  thia  court 
set  aside  the  order,  on  the  ground  that  the 
proceedings  had  been  lrregnlar,r-the  cause 
not  having  been  tried  on  any  plea  of  record. 
Whoi  the  case  returned  to  the  lower  court 
the  plaintiff  filed  a  formal  plea  to  the  same 
above  effect  Tb6  sheriff  and  the  defend- 
ant each  filed  a  general  denlaL 

On  the  trial,  plaintiff  and  the  sheriff  off«-- 
ed  to  prove  that  there  had  been  no  property 
nnder  seizure  since  the  19th  of  December, 
1903,  but  the  evidence  was,  on  objection, 
ruled  out  The  sheriff's  bill  of  costs,  how- 
ever, shows  that  the  keeper  was  discharged 
on  that  date. 

The  above  letters  of  the  plaintiff  to  the 
sheriff  are  not  open  to  any  other  constmction 
than  that  the  action  of  the  sheriff  in  releas- 
ing the  seizure  and  returning  the  writ  was 
approved  by  the  plaintiff. 

This  release  of  the  property  carried  with  It 
the  third  opposition.  A  plaintiff  controls  his 
writ  and  has  the  right  to  recall  same  at  any 
time  (Stackhouse  v.  Zuntz,  41  La.  Ann.  419,  0 
South.  666) ;  and  necessarily  all  third  opposi- 
tions claiming  the  proceeds  of  the  expected 
sale  follow  the  writ  Into  its  untimely  grave. 

Moreover,  relzure,  vel  non,  is  a  matter  of 
fact  and  not  a  matter  of  law;  and  unless 
the  res  Is  under  seizure  the  court  cannot 
proceed  to  rank  the  privilege  on  It  Non 
constat  that  by  the  time  the  Judgment  came 
to  be  executed  the  res  might  not  be  out  ot  the 
Jurisdiction  of  the  court  m  that  the  court 
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would  hare  been  wasting  Its  time  ranking 
priTlleges  tqKm  enqtty  air. 

In  so  Car,  however,  as  the  personal  judg- 
ment against  the  defendant  Is  concerned,  it 
was  rendered  upou  issoe  Joined  and  after 
trial,  and  Is  therefore  valid.  Besides,  the 
defendant  does  not  appeal. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Ju^cment  appealed  from  be 
set  aside  in  so  far  as  It  affects  the  sheriff 
or  the  plaintiff,  or  fixes  the  rank  of  prlvL- 
legea,  and  that  It  be  In  other  respects  affirm- 
ed. Intervenor  and  third  opponent  to  pay 
costs  of  appeal. 


ai6  lA.) 

Na  15,982. 

STATE  V.  LEWIS  et  aL 

(Simrane  Ctenrt  of  Lonlslana.  Bfarch  12.  1000. 
On  Rehearing,  April  9,  1906.) 

1.  IirroxicATiNO  Liquobs— Sam  Without  Li- 

CENSE— BVIDEROB.  .  , 

A  prosecution  ander  section  910  of  the 
BeviBed  Statutes  of  1870,  for  retailing  Intoxica^- 
iag  liquors  without  previouBly  obtaining  a  li- 
cense from  the  police  jury,  town,  or  city  author- 
ities, foils,  where  the  accused  produces  a  li- 
cense in  due  form  either  from  the  parish  or 
tnnnicipality. 

2.  Sauk — Iupeaohhert  of  Liccnsb. 

A  license  in  proper  Conn  to  sell  intoxicating 
liqnors  iaaoed  by  a  municipality,  with  general 
powers  to  regnlate  and  license  such  boslness, 
cannot  be  collaterally  impeached  in  a  criminal 
prosecution  by  evidence  tending  to  show  that 
the  powers  of  the  corporation  had.  been  divested 
by  a  parodiial  election  in  favor  of  prohibition. 

[EkU  Note.— For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquwa,  I  84.] 

(Syllabos  by  the  Court.) 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  MorebooBe;  Lather  Egbert  Hall, 
Judge. 

J.  a  Lewis  and  H.  J.  Brodnax  were  con- 
victed of  violation  of  the  llqnor  law,  and 
IiewlB  appeals.   Beversed  and  remanded. 

Hudson,  Potta  &  Bernstein  and  I*vy  & 
Todd,  for  appellant.  Walter  Guion,  Atty. 
Gen.,  and  James  Pemberton  Madison,  Dlst 
Attar-  diewls  Onion,  ot  counsel),  for  the  State. 

LAND,  J.  Defendants  were  indicted  on  a 
ciharge  <rf  retailing  spirituous  and  intoxicat- 
ing IlqnOM  in  the  parish  of  Morehouse, 
"wltboot  previooBly  obtaining  a  license  there- 
for from  the  police  Jury  of  said  pariah  or 
from  the  authorities  of  any  town  or  city." 

The  accused,  J.  Si.  Lewis,  iras  tried  by  the 
court,  found  guilty,  and  sentenced  to  pay  a 
fine  of  $301,  and  in  default  of  payment  to  be 
confined  in  the  pariah  Jail  for  00  days. 

The  aceoaed  baa  aivealed,  and  relies  for 
lereraal  on  a  number  of  bills  of  exception. 

On  Ub  arraignment,  the  accused  pleaded 
not  gnilty,  and  trial  waa  had  on  an  agreed 
statement  of  facts  subject  to  legal  objections 
as  to  admissibility. 

It  is  admitted  that  on  the  8d.  day  of 
Janaaz7,  190^  the  municipal  authorities  of 


the  town  of  Bastrop,  In  the  parish  of  More- 
house, issued  to  the  defendant  a  license  for 
the  retailing  of  spirituous  and  intoxicating 
liquors  within  the  corporate  limits  of  said 
town,  for  which  the  defendant  paid  said 
muulclpallty  the  sum  of  f 1,000. 

It  is  further  admitted  that,  acting  under 
said  license,  the  defendant  opened  a  saloon 
and  sold  liquors  as  charged  in  the  Indictment; 
that  he  bad  uo  license  from  the  parish  of 
Morehouse;  and  that  the  police  Jury  thereof 
had  not  fixed  the  amount  of  anch  a  license 
for '  the  parish  or  any  mnuldpalltar  therein, 
for  the  year  1006. 

It  appears  from  the  statement  of  facts 
that  on  NovemI>er  8,  1901,  a  majority  of  the 
electors  of  the  parish  of  Morehouae  voted 
against  the  Issuance  of  licenses  for  the  sale 
of  Intoxicating  liquors  by  retail  wltbln  the 
limits  of  said  parish.  It  further  appears 
tbat  on  December  80,  lOOS,  a  special  elec- 
tion was  beld  In  the  town  of  Bastrop,  the 
parish  seat  of  Morehouse  parish,  by  order  of 
the  municipal  authorities  thereof,  to  take 
the  sense  of  the  legal  voters  of  said  town  on 
tbe  question  of  licensing  the  sate  of  Intox- 
icating liquors  by  retail;  that  a  majority  of 
the  legal  voters  participating  In  said  election 
voted  in  favor  of  the  Issuance  of  licenses 
for  such  purpose;  that  the  result  of  said 
election  was  duly  promoigated  by  the  munic- 
ipal authorities,  and  the  officers  of  tbe  town 
authorised  and  Instructed  to  issue  licenses 
accordingly. 

Section  910  of  tbe  Revised  Statutes  of  1870 
reads  in  part  as  follows: 

"Whoever  ehall  keep  a  grog  or  tippling  shop 
or  retail  8[dritD0UB  or  intoxicating  liquors,  with- 
out previously  obtaining  a  license  from  the  po- 
lice Jury,  town  or  dty  authorities,  on  convic- 
tion, shall  be  fined  not  less  than  one  hundred 
nor  more  than  live  hundred  dollars  and  in  de- 
fault of  payment  ahall  be  Imprisoned  not  less 
than  tiilrty  days  or  more  than  four  months." 

The  indictment  follows  the  words  of  the 
statute,  which  are  in  the  disjunctive,  and 
therefore  do  not  require  the  payment  In  ad- 
vance of  all  tbe  license  taxes  tbat  may  be 
exigible  on  the  business  of  retailing  s^t 
nous  liquors. 

It  suffices  that  the  seller  has  previously 
obtained  a  license  either  from  the  police 
Jury  or  tbe  municipal  authorities. 

It  is  not  a  criminal  offense  to  sell  Intoxi- 
cating liquom  without  first  obtaining  a  state 
license. 

The  state  relies  on  civil  remedies  to  en- 
force tbe  payment  of  license  taxes,  and 
parishes  and  municipalities  have  the  same 
remedies,  and  besides  may  pass  ordinances^ 
within  the  limit  of  their  delegated  powers, 
requiring  the  pajrment  of  license  taxes  In 
advance  under  penalty  of  fine  or  Imprison- 
ment 

We  bave  no  Jurisdiction  to  erase  from  the 
text  tbe  word  "or"  and  substitute  tbe  word 
"and"  because  we  bare  no  powers  of  le^ 
tatkm. 


Digitized  by 


Google 


41  SOUTHBRN  RBPOBTSB. 


It  may  be  added  that.  In  the  instant  case, 
It  waa  lmi>os8lbIe  for  tbe  accused  to  pay  a 
parish  license  tax  that  had  not  been  levied 
either  in  tbe  parish  or  within  tbe  limits  of 
the  town  ot  Bastrop. 

Tbe  next  contention  of  the  state  Is  that 
the  action  of  the  municipal  anthorlttes  of 
the  town  of  Bastrop  in  licensing  the  sale  of 
Intoxicating  liquors  was  null  and  void,  as  be- 
ing In  contravention  of  the  wtU  of  tbe  vot- 
ers of  the  parish  as  expressed  at  tbe  elec- 
tion held  In  November.  1904. 

Defendant,  however,  objected  to  any  col- 
lateral attack  on  the  license  Issued  to  him 
and  to  tbe  admissibility  of  evidence  tend- 
ing to  show  that  the  action  of  tbe  mnnlci- 
pal  authorities  was  ultra  vires.  His  objec- 
tion was  overruled,  and  be  duly  excepted  to 
the  ruling  of  tbe  court 

The  town  of  Bastrop  has  authority  under 
Its  charter  to  license  the  sale  of  intoxicating 
liquors,  Tbe  state  offered  to  prove  that  this 
authority  bad  been  divested  as  tbe  result  of 
a  parochial  election  held  In  November,  1904. 

Neither  the  town  nor  the  parish  are  par- 
ties  to  this  proceeding,  and  neither  would  be 
bound  by  any  Judgment  herein  rendered. 

Tbe  town  had  at  least  apparent  authority 
to  issue  tbe  license,  and  we  do  npt  think  tbat 
tbe  license  held  by  Uie  defendant  can  be 
collatwally  impeacbed  in  a  oUnlnal  pro- 
ceeding. 

This  seems  to  be  the  general  rule  of  law 
Id  other  Jurisdictions. 

"Th%  prodoction  of  a  licenBe  In  proper  form 
is  a  complete  defense  and  prerludes  sll  further 
inquiry.  As  It  is  not  collaterally  Impeachable, 
the  finding  of  tbe  Ilcenidng  authorities  is  cou- 
clnslve  on  the  -state."  Black  on  Intoxlcadag 
Liqaors,  H  608.  178.  187. 


Tbe  Issues  attempted  to  be  raised  collater- 
ally In  this  criminal  t»t>8ecutton  are  of  tbe 
gravest  character.  They  affect  tbe  powen. 
of  every  parish  and  municipality  in  this  state 
relative  to  tbe  licensing  ct  the  sale  of  iiH 
toxlcating  liquors. 

AVe  have  before  us  neither  proper  parties 
nor  pleadings  to  enable  us  to  determine  this 
questlcHi. 

The  defendant  is  prosecuted  for  selling 
Intoxicating  liquors  without  a  license,  and 
he  produces  ^a  license  In  due  form  Issued  ap- 
parently by  competent  municipal  authority. 

If  ttie  power  of  the  town  of  Bastrop  to  Is- 
sue such  licenses  has  been  divested  by  a 
parochial  election,  tbe  issue  should-  be  raised 
by  direct  action  as  In  the  case  of  Police  Jury 
T.  Manaura.  107  La.  201,  SI  South.  650. 

If  tbe  authorities  of  tbe  town  of  Bastrop, 
acting  In  good  faltb,  have  transcended  their 
powers,  we  see  no  good  reason  In  law  or 
equity  vby  the  defendant  should  be  punished 
aa  A  criminal  for  Uie  mistake  of  the  munldr 
pal  corporation. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  that  this 
cause  be  remanded  for  a  new  trial.  In  ac- 
cordance wltb  the  Tiewa  hereinbefore  ex* 
pressed. 

On  Rehearing  to  Amend  the  Decree. 

The  decree  heretofore  banded  down  Is 
amended  so  as  to  read  as  follows,  viz.: 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  this  cause  be  remanded 
to  the  district  court,  with  Instructions  that 
the  defendant,  J.  E.  Lewis,  be  discharged 
ttom  further  prosecution. 
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PARRY  MFQ.  CO.  T.  T.  LOWENBURG  &.  CO. 
(Supreme  Court  of  MiniaBippI.  Jane  18,  190a) 
Pbihcipal  aud  Aoiht— UnACXHOuzED  Sau 

BT  AOKST— RlSHTB  OF  PUBCHASKB. 

IRaJDtlff  tarned  over  to  H.,  a  mercbaot, 
Bome  vehicles  ander  an  unrecorded  contract 
reserring  title,  bnt  giving  H.  power  to  dispose 
o(  than ;  he  to  have  a  ounmisBion  therefor,  and 
to  rep(Ht  from  time  to  time,  EL,  being  indebted 
to  defendant  and  others,  tamed  them  over  to 
defendant,  who  had  no  notice  of  plaintiff's  res- 
ervatioD  of  title,  to  sell  them  and  distribute  the 

trocceds  pro  rata  to  his  debts  to  defendant  and 
is  other  creditonL  Held,  that  defendant  ac- 
quired title  as  against  plaintiff. 

Appeal  from  Circuit  Court,  Aduns  Ommty; 
M.  H.  Wilkinson,  Judge. 

Replerin  by  the  Parry  Mannfactnrlng  Com- 
pauy  against  L  Lowenburg  &  Co.  Judgment 
for  defeidanta.   PlaintUC  appeals.  Affirmed. 

A.  H.  Geisoibergw,  tor  appellant  Bat- 
cUff  ft  OUntoo,  for  appellees. 

OALHOON,  J.  The  appellant  company 
tamed  over  to  W.  H.  Harvey,  of  St  Joseph, 
La.,  a  lot  of  Tehlclee  under  a  contract  re- 
■ervlng  title,  but  giving  blm  the  power  to  dlB- 
pose  of  tbem  as  their  agrait  allowing  him 
commissions  as  such  and  requiring  reports 
from  him;  he  being  a  general  merchant  He 
became  Indebted  to  appellees  and  others,  and 
Bhl[v>ed  to  appellees,  I.  Lowenburg  &  Co., 
whlcb  firm  was  one  of  these  creditors,  to 
Natchez,  Miss.,  a  lot  of  these  vehicles  to  sell 
and  to  distribute  the  proceeds  pro  rata  to  his 
debts  to  that  firm  and  his  other  creditors. 
The  contract  between  appellant  and  Harvey 
reserving  title  was  never  recorded,  and  none 
of  the  appellees  had  any  notice  of  it  or  that 
any  one  except  Harvey  had  any  claim  on  the 
v^icles.  The  case  arises  out  of  an  action  of 
replevin  by  the  company. 

We  are  nnwllUng  to  extend  the  rights  of 
the  owner  who  turns  over  property,  with 
reamratlon  of  title,  but  giving  the  jus  dis- 
PMiendl,  beyond  the  present  limits  allowed 
by  the  authorities.  This  court  has  held  In 
Columbus  Buggy  Co.  T.  Turley,  73  MIsb.,  on 
page  537,  19  South.,  on  page  233,  32  L.  R. 
A.  260,  55  Am.  St  Rep.  550.  under  like  clr- 
CDmstances,  that  a  creditor,  taking  from  the 
bolder  one  of  the  articles  In  payment  of  a 
debt  to  him.  got  a  good  title.  In  the  case 
before  us,  I.  Lowenburg  &  Co.  were  not  mere 
naked  trustees,  hut  Interested,  In  that  they 
were  creditors  and  were  to  get  their  share  of 
tbc  proceeds  In  payment  pro  tanto  of  the  debt 
due  them.  So  we  think  the  title  passed  from 
Harv^  to  tbem  In  the  case  now  In  hand. 

Affirmed. 


KITTERINOHAM  v.  McCLUTCHIE. 
ffiopreme  Court  of  MIssisBlppl.  June  18,  1906.) 

Assault  and  Battebt— Puntiive  Damages. 

Evidence,  In  an  action,  by  a  boy  14  years 
old  against  a  man  46  years  of  age  for  assault 
and  Mttery,  that  as  plaintiff  was  passing  de- 
fendant's premises  a  oog,  which  defendant  had 
4180.-« 


bought  of  plaintiff's  father.  Jumped  on  the 
fence,  and  plaintiff  patted  him  on  the  bead, 
when  defendant  accused  him  of  trying  to  steal 
the  dog,  whereupon  plaintiff  called  him  a  liar, 
and  defendant  broke  a  stick  from  a  tree,  seized 
plaintiff  bj  the  throat  threw  him  to  the  ground, 
and  struck  him  five  or  six  times  with  the  switch, 
using  abusive  language,  aod  that  plaintiff's 
throat  back,  and  head  were  bruiaed  and  pain- 
ful for  several  days,  is  sufficient  to  go  to  the 
jury  on  tba  question  of  punitive  damages. 

Appeal  from  Circuit  Conr^  Adams  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

Action  by  George  Kltterlngham,  by  next 
firloid,  against  J.  D.  HcClutchla  From  tba 
Judgment  plaintiff  appeals.  Berersed  and 
remanded. 

Engle  &  Relly,  for  appellant  A.  H.  Gels- 

enberger,  for  appellee. 

CALHOON,  J.  Appellant,  a  boy  14  years 
old  at  the  date  of  the  trial,  sues  by  his  next 
friend,  charging  assault  and  battery  with 
malicious  cursing  and  abuse,  and  claiming 
actual  and  punitive  damages.  The  Jury  were 
peremptorily  charged  that  they  sbould  not 
find  punitory  damages.  The  verdict  was 
for  $45. 

It  appears  by  many  witnesses  on  behalf 
of  plalDtur  .that  the  appellee  had  bought  a 
dog  from  the  boy's  father,  and  that  the  boy 
was  passing  appellee's  premises,  when  the 
dog  Jumped  on  the  fenc^  and  the  boy 
touched  or  patted  falm  on  the  bead,  when  ap- 
pellee, -who  was  a  man  45  years  old.  accused 
blm  of  trying  to  steal  the  anhnal,  to  which 
charge  the  answer  was,  "You  are  a  liar," 
whereupon  the  appellee  broke  a  stick,  or 
switch,  from  a  china  tree,  came  out  of  the 
yard  into  the  street  seized  the  boy  by  the 
throat  threw  Um  on  the  ground,  struck  blm 
five  or  six  licks;  until  the  switch  or  stick 
broke,  grabbed  the  boy's  cap,  went  back  in- 
to his  yard,  got  a  cowhide  whip,  and  came 
out  with  It  but  did  not  use  it  Abusive  lan- 
guage is  shown,  and  there  is  evidence  that 
the  appellant's  throat  was  so  hurt  that  it 
was  bmlsed  and  painful  for  several  days,  as 
was  the  back  and  head.  This  evidence  be- 
ing adduced  for  plaintiff  below,  the  matter 
of  punitory  damsges  should  baye  been  left 
to  the  Jury. 

Reversed  and  rnmnded. 


WBATHBBSBT  v.  PEARL  BiyBtl  LUM- 
BER CO. 

(Supreme  Court  of  Mississippi.  June  18,  1906.) 

JDDOMKNT— Res  Judicata. 

The  decree,  on  demurrer  to  a  bill  to  remove 
a  cloud  from  title,  that  it  "la  ordered  by  consent 
that  the  demurrer  be  sustained  and  the  bill 
dismisaed,"  complainant  to  have  60  days  to 
file  an  amended  bill  if  he  desires,  the  demurrer 
being  on  the  grounds  that  the  bill  had  no  equity 
on  fta  face,  failure  to  deraign  title,  no  title 
shown  in  complainant  bill  shows  title  in  de- 
fendant, and  bill  fails  to  show  any  redemption 
by  complainant  from  tax  aale^  is  a  final  ad- 
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Judication  of  what  was  pleaded,  or  might  prop- 
erly have  been  pleaded,  and  so  U  a  oar  to  a 
■econd  anit. 

[Ed.  Note. — For  cases  in  point,  see  toL  80, 
Cent  Dig.  Judgment.  $§  1047,  1048.] 

Appeal  from  Chancery  Court,  Lincoln 
Conniy;  Robt  B.  Mayes,  Chancellor. 

Salt  by  A.  B.  Weatheraby  against  the  Pearl 
River  Lnmber  Company.  A  plea  of  res  ad- 
Jndlcata  was  sustained,  and  complainant  ap- 
peals. Affirmed. 

P.  Z.  Jones,  for  appellant  Brennan  A 
Hannah,  tor  appellee. 

CALHOON,  J.  This  suit  was  first  brought 
In  the  year  IdOO,  when  tbeblll  was  demurred  to 
because  (1)  tbexe  was  no  equity  on  Its  face ; 
(2)  failure  to  deralgn  title;  (8)  no  tiUe 
shown  In  complainant;  (4)  bill  Bbows  title 
in  defendant ;  (B)  bill  falls  to  show  any  re- 
demption by  complainant  of  the  land  sold  for 
taxes.  Thl»  demurrer  was  sustained  on  Sep- 
tember 20,  1900;  in  the  following  words: 
This  cause  having  been  set  down  f  cv  hearing 
on  bill  and  demurrer,  tt  Is  ordered  by  consent 
that  the  demurrer  be  sustained  and  the  bill 
dismissed,  and  that  complainant  hare  00  days 
in  which  to  file  amended  bill,  if  he  so  desires." 
Then  the  litigation  ended ;  no  amended  bill 
ever  having  been  filed,  or  sought  to  be  filed. 
-!niat  decree  was  a  final  adjudication  of  what 
was  pleaded,  or  might  unvperly  have  been 
pleaded,  in  the  bill  In  ttiat  cause.  24  Ency. 
Law  &  ^ncedure,  714;  Phllltps  t.  Worml^, 
fi8  Miss.  808 ;  Straw  T.  I.  Q  B.  R.  Co.,  78 
Miss.  440,  18  South.  847.  The  present  brand 
new  bill,  filed  nearly  fire  years  afterwards, 
cannot  be  supported  on  the  ground  that  the 
demurrer  to  the  former  one  might  iKwslbly 
have  been  sustained  only  t)ecause  It  did  not 
design  title  or  show  complainants  prlTlty 
with  the  title.  The  decree  does  not  say  so, 
and  no  amendment  was  offered. 

Affirmed. 


STEVENS  T.  WILBOUBN. 
(Supreme  Court  of  MlBsisslppi.  June  11,  1906.) 

1.  BoirESTEA.D— Right  of  Widow. 

So  long  as  exempt  property  of  which  a 
hasband  dies  seised  is  occupied  or  used  by  his 
widow,  his  children  cannot  have  a  partition 
thereof  or  an  accounting  by  her  for  the  use. 

[Ed.  Note.— For  casea  In  pohit,  see  Tol.  25. 
Cent.  Dig.  Homestead,  g  270.] 

2.  Sake— Mkasubeitent. 

In  towns  and  Tillages  the  homestead  Is 
measured  by  Its  value,  not  exceeding  $2,000, 
and  is  unaffected  by  territorial  extent. 

[Ed.  Note. — For  caaeB  in  point,  Bee  vol.  26, 
Cent  Dig.  Homestead,  S  94.] 

Ai^eal  from  Chancery  Court,  Talohusha 
County ;  J.  C.  Wilson,  Chancellor. 

Suit  by  Mrs.  Claude  Stevens  against  Mrs. 
B.  J.  Wllboam.  Decree  for  defendant  Com- 
plainant appeals.    Affirmed  and  remanded. 

J.  M.  Wilboum  died,  leaving  snrvlring  him, 
as  bis  heirs  at  law,  his  widow,  Mrs.  £3.  J. 


Wilboum.  and  two  chlldroi,  Mrs.  Claude 
Stevens  and  W.  B.  Wilboum,  both  of  whom 
were  children  of  a  former  marriage,  aod  who 
were  adults  at  the,  time  of  the  death  of  their 
father.  At  the  time  of  his  death  he  owned  a 
homestead  within  the  corporate  limits  of  the 
Tillage  of  Tillatoba.  consisting  of  182  acres 
of  land,  but  worth  less  than  $2,00a  The  other 
property  which  he  left  was  without  the 
corporate  limits  of  said  village,  and  was  not 
adjacent  to  the  homestead.  His  estate,  both 
real  and  personal,  was  duly  administered 
and  divided  among  his  said  heirs ;  his  widow 
taking  a  life  estate  in  the  homestead.  The 
appellant,  Mrs.  Stevens,  afterwards  filed  a 
bill  in  chancery,  claiming  that  she  was  tenant 
In  common  in  the  homestead  with  the  widow 
and  her  brother,  and  alleging  that  the  widow 
had  leased  the  homestead  to  toiants,  aod 
praying  that  a  receiver  be  appointed  to  take 
cbai^  of  the  premises,  and  that  an  account- 
ing of  all  receipts  and  disbursements  be 
made,  and  that  she  be  awarded  her  share  of 
the  rents  and  profits  of  the  homestead.  Mrs. 
Wilboum's  answer  admitted  that  she  had 
leased  some  parts  of  the  homestead,  but  had 
reserved  a  room  In  the  house  for  herself.  She 
made  her  answer  a  cross-bill,  and  prayed  an 
injunction  against  Mrs.  Stevens  and  W.  E. 
Wilboum,  enjoynlng  them  from  the  use  and 
occupation  of  any  part  of  the  homestead,  and 
from  any  interference  with  the  tenants  work- 
ing thereon.  The  injunction  was  granted.  A 
motion  to  dissolve  the  Injunction  was  made, 
which  the  chancellor  overruled,  and  this 
appeal  Is  prosecuted.  On  appeal  It  was 
contended  that  under  the  law  a  hmneatead 
embraced  not  exceeding  160  acres  of  land. 

See  sections  1551.  1070.  1071,  of  the  An- 
notated Code  of  Mississippi  of  1892. 

L  T.  Bloun^  for  f^pellant  Stone  ft  Stone, 
tot  appellee. 

CALHOON.  J.  We  adhere  to  tb»  dedslon 
in  Martin  v.  UarUn,  84  Miss.  688,  80  South. 
523,  and  It  carries  tUs  casb  The  diancellor 
was  rlt^t  in  overmltog  the  motion  of  i^ipel- 
lant  to  dissolve  the  injunctlmi  granted  on  the 
cioss-blll  of  appellee  on  the  pleadings  and 
agreed  evidence.  So  much  we  say  on  the 
pohit  ot  the  right  of  the  widow  to  the  un- 
disturbed possession  of  the  homestead. 

On  the  other  point  made  we  say  tiiat  in 
towns  and  villages  the  homestead  Is  measured 
by  its  value,  not  exceeding,  as  in  this  case, 
$2/XX),  and  is  unaffected  by  territorial  eitent. 

Affirmed  and  remanded. 


MISSISSIPPI  FIBB  ASS'N  T.  STEIN. 
(Supreme  Court  of  MlsslsBlppL  June  11. 190a> 

1.  Irsubahob— AonoK  on  Pouor— Dbfbnsbs. 

The  fact  that  one  was  a  stockholder  In  a 
fire  inearance  company  bad  no  bearing  <m  hi* 
right  to  recover  on  a  policy. 

2.  APFKAXr-RCVEBSAI^FORlI  Of  ttXUEOr. 

Under  the  express  provisions  of  Const 
1300,  I  147,  no  decree  in  chancery  can  be  re- 
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Tened  for  wut  of  JorlBdictloD  for  error  u  to 
wbetbv  the  canae  was  of  aqnlty  or  common- 
law  Jariadletioii. 

8.  Rbvouution  ow  IneTBUiaifTB— iHauBAHoi 

POLICT— VACAHCY  PKRMfr. 

An  Inaaranco  acent  had  anfliorltr  to  grant 
TaeancT  permit*,  and  It  was  cnstomarr  for  him, 
hi  reflbonae  to  rerbal  reqneata  of  a  certain 
poiicT  holder,  to  lasue  such  permits  and  attach 
them  to  hia  policies,  to  whicli  the  agent  had 
acceas.  When  about  to  leave  the  state  the 
policy  bolder  requested  a  permit,  which  was 
agreed  to  by  the  agent,  but  through  inatten- 
tioa  it  was  not  Issued.  Held,  that  after  a  loss 
a  reformation  of  the  policy  by  inaertinc  a  pei^ 
mit  was  pnq^er. 

Appeal  from  Cbancery  Court  Leflore 
County;  Pen7  Bell.  Obuuellor. 

Bill  In  cbancery  tj  Samnel  J.  Stein  i^lnat 
tlie  Mlaalssliipl  Fire  Association,  seeking  to 
refbni\  an  Insarance  policy.  Tbe  chancellor 
allowed  ttie  relief  sought,  and  the  Insurance 
company  appeals.  Affirmed. 

Appellee  was  a  stocktaoldn  In  the  Missis- 
sippi nre  Association.  He  insured  a  dwell- 
ing boose,  which  he  rented,  in  said  company. 
At  varloos  times  he  obtained  vacancy  per- 
mits from  the  local  agent  of  appellant  in- 
surance company.  He  had  obtained  a  vacan- 
cr  permit  from  April  20  to  May  20^  1904, 
and  before  leaving  on  a  vacation  had  given 
verbal  Instructions  to  the  agent  of  the  appel- 
lant Insurance  company  for  an  extension 
of  30  days  on  said  vBcan<7'  permit,  which 
would  extend  the  time  to  Jane  20tlL  After 
arriving  at  his  destination  he  wrote  his 
agent,  and  slso  the  agent  of  the  insurance 
company,  to  see  that  bis  verbal  instructions 
were  carried  ont  and  the  vacancy  permit 
granted.  It  was  tbe  custom  of  the  agent  of 
tbe  appellant  to  obey  verbal  Instructions  as 
to  granting  vacancy  permita,  and  to  make 
DO  charge  for  same,  as  he  had  instmctions 
from  the  appellant  to  grant  snch  pomlta 
upon  application.  On  the  night  of  May  20th 
the  dwelling  honse  was  bnmed.  The  a,pp«il- 
lant  refused  to  pay  the  loss,  and  this  salt 
was  Bled. 

McClnrg,  Gardner  ft  Whlttlngton,  for  ap- 
pelant  Gvin  A  Moonger,  for  appellea 

OALHOON,  J.  It  can  make  no  differenoe 
In  tats  rl|^  to  rscover  ftor  a  fire  loss  that 
Mr.  BtAn  ma  a  stockholder  In  the  company 
which  insured  bis  boose.  Bvoi  If  It  were 
comet  that  tbe  Qnestkms  here  were  not  In 
tils  jvrladlctkm  oi  duucery,  as  prerlously 
nnderstood.  It  la  dear  0iat  tills  cannot  be 
availed  of  alnce  tbe  adoption  of  secthm  147 
(tf  tbe  OonstltirtKm  of  16M;  the  chancellor 
having  taken  jurisdiction  and  decided  the 
case. 

The  bill  In  thta  case  is  to  reform  an  Insnr- 
uce  pirilcy  by  Insertii^  a  vacancy  permit 
fnnn  May  20  to  Jnne  20;  190^—80  days;  the 
loss  bsvliig  occnrred  on  the  night  <tf  May  20; 
1904.  OTbere  vras  a  proper  permit  from  April 
20  to  May  30,  lOOi,  and  there  Is  a  controversy 
■s  to  whether  the  fire  did  not  In  fact  occur 
during  the  life  of  that  permit,  which  we  do 


not  dedde.  ne  policy  bad  a  danse  prodd- 
ing that  shall  be  void  If  It  [the  bnUdlng] 
be  or  become  vacant  or  unoccupied  and  so 
remain  tor  30  days."  It  was  Issued  on  May 
18,  1003,  for  three  years.  There  had  been 
four  valid  vacancy  permlto  rai  It  for  flO  days 
each.  Tbe  first  was  from  the  date  of  tbe 
policy,  It  having  been  Insored  while  vacant; 
tbe  second  from  Jnne  18;  lOOB;  tiie  third  from 
November  5, 1908;  and  tbe  Conrth  from  A^ril 
20,  1904.  Tbe  insorance  vas  taken  with 
S.  8.  Steele  ft  Co.,  agents  of  iun>^]ant  It 
was  tbe  custom  with  this  firm  of  insurance 
agents,  In  refermce  to  tble  and  dlvws  other 
policies  Insurance  appellee  bad  on  dlvm 
other  structurss,  to  obey  his  verbal  request 
and  Issue  vacancy  permits,  and  take  them, 
without  submitting  than  to  appellee,  to  tbe 
place  where  appellee  kegt  his  pollcleB,  and 
to  which  these  insurance  agents  bad  access, 
and  to  attach  than  to  tbe  policies  wlUiout 
submitting  them  to  vpellee.  Tbla  firm  of 
Insurance  agento  bad  authority  fran  tbe 
company  to  give  racancy  permlto  and  to 
waive  any  charges  for  snCh  permits.  No 
charge  was  ever  made  against  tbe  appellee 
for  such  permits.  On  the  contrary,  it  was 
customary  for  tills  firm  of  insurance  agents, 
and  other  agents  of  tbe  apptilani;  to  make 
no  charge  for  vacancy  pomlto,  unless  the 
Insorance  company  specially  directed  them 
to  do  so  on  recdpt  of  dally  retxatM  showliv 
the  Issuance  of  tbem.  Tbe  particular  build- 
ing In  auestUm  was  sometimes  vacant  and 
sometimes  occupied,  and  tbe  custom  being 
as  we  have  stated,  and  while  the  written  per- 
mit fbr  80  days  from  April  20  to  May  2a 
1004,  was  In  forc^  this  agency  was  requested 
by  iq^llee,  who  was  about  to  leave  ttie  state 
for  a  while  f6r  his  health,  to  issue  another 
vacancy  pomlt  at  the  oplratlon  of  that  one^ 
which  was  agreed  to  by  one  of  the  members 
of  that  ag«tcy-  ^s,  fbrongh  toattentton  or 
oversight,  was  not  done  Under  this  state 
of  facto  we  hold  that  the  court  behnr  pn^ 
«ly  granted  the  prayer  of  tbe  bill 

Divers  other  contentions  sre  argued  with 
great  force  on  both  sides;  but,  Inasmudi  as 
our  ruling  on  this  question  is  decisive  of  the 
whole  case,  we  do  not  enter  on  their  discus- 
sion. 

Afllrmed. 


O'NEAL  V.  BBrUGD  OOTTON  OIL  00.* 
(Soprmns  Court  of  Mississippi.  May  21,  1006.) 
MaBTBB  ARD  SnVAltT— ImUKIlB  TO  Sbbtaiit 

— QuiwnoM   voB  JuBT  —  AasuUTiOH  or 

Bisk. 

In  an  action  for  injuries  to  a  servant,  held 
a  question  for  tbe  jury  whether  he  had  as- 
sumed the  risk  of  a  defective  appliance. 
_  [Ed.  Note. — For  cases  in  pohit,  see  vol.  28, 
Cent  Dig.  Insurance,  »  1068-1072.] 

Appeal  from  Clrcnlt  Court,  Warren  Coun- 
ty; O.  W.  Catcblnga,  Jndga 
"To  be  officially  reported." 
Action  by  Mary  E.  O'Neal  agniiiflt  the  Itef- 
*lMissrlas  denied  Jun*  4,  IMM.  i 
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uge  Cotton  Oil  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed. 

Tbe  deceased  was  In  the  employ  of  the 
appellee  as  stationary  engines.  ▲  part  of 
bis  daty  consisted  In  puUlns  cus  Into  the 
mill  the  use  of  a  capstan  and  a  rope,  to 
wblch  was  attached  a  laise  hook.  This  hook 
was  attacdied  to  the  tnu^  of  the  car,  and 
the  rope  wound  aronnd  Uie  capstan,  and  thus 
pnlted  the  car  Into  the  mlU.  While  thus 
engaged  in  the  performanee  of  this  portion 
of  his  dn^,  the  fao<^  which  weighed  from 
16  to  20  pounds,  pulled  loose  from  the  car  to 
which  it  was  attached,  and  struck  the  de- 
ceased, who  was  standing  at  bis  post  of  duty 
near  the  capstan  aronnd  which  the  rope  was 
being  wound,  and  so  injured  lilm  that  he  died 
as  a  result  of  the  Injury.  The  declaration 
alleles  that  the  hook  and  other  appliances 
used  to  draw  the  cars  Into  the  mill  were  <^  a 
dtfective  and  dangerous  character,  and  that 
the  unsuitable  and  unsafe  conation  was 
known  to  the  appellee,  and  that  deceased  bad 
no  knowledge  of  the  unsafe,  defective^  and 
dangerous  character  of  said  appliances,  nor 
had  he  erer  been  adrlsed  or  warned  of  their 
unsafe  conditltni.  Tlie  court  gare  a  peremp- 
tory Intitmctlon  to  find  for  the  appellee,  and 
frt»n  fids  action  of  the  court  this  appeal  is 
prosecuted. 

Tbeo  McKnight,  for  appellant  Smith, 
Hlrsh  &  Landau,  tor  appellee. 

"WHITFIELD,  O.  J.  The  teatlmony  Bbows 
beyond  all  controversy  that  the  proximate 
cause  of  the  death  of  Mr.  O'Neal  waa  the 
utterly  defective  and  unfit  hook  used  by  this 
corporation  in  pulling  cars  in  by  the  use  of 
the  capstan,  as  explained  very  fully  in  the 
record.  The  witness,  Joe  Callahan,  the  chief 
mgine^,  shows  that  he  improvised  this  hook; 
that  it  bad  been  In  use  about  1^  years  be- 
fore O'Neal  was  killed,  and  that  the  cor- 
poration bad  continued  to  use  the  same  hook 
after  bis  killing;  that  he  (the  chief  engineer) 
bad  never  cautioned  anybody  about  bandllng 
that  hook  after  O'Neal  waa  killed;  that  he 
hlmseU  never  knew  that  the  hook  was  dan- 
gerous, aemr  bad  any  thought  that  It  was 
dangerous,  and  never  told  Mr.  O'Neal -that 
It  was  dangmus.  The  witness  Dono.van 
allows,  clearly  and  without  any  contradic- 
tion, that  this  Improvised  hodk  -was  utterly 
defective,  and  waa  very  dangerous,  and 
spedfleB  the  particulars  wherein  It  was  de- 
fective; the  chief  one  being  that  the  point 
of  the  hook  was  not  long  enough.  He  also 
states  that  it  was  not  the  'Standard  hook" 
In  use  1^  railroads  for  this  business,  that 
there  was  a  standard  ho<A  for  this  particu- 
lar purpose  in  use  by  railroads,  that  such 
standard  hook  had  so  been  in  use  a  number 
of  years,  and  that  tlie  railroad  should  have 
known  it,  since  the  law  and  rules  of  the 
Master  Car  Builders'  Association  inquired 
the  use  of  a  standard  book.  He  goes  Into  a 
detailed  comparison  of  the  hook  used,  whleh 


killed  O'Neal,  and  the  standard  book,  which 
should  have  been  used,  and  bis  testimony 
condemns  the  book  nsed  as  utterly  unfit  and 
extremely  dangerous,  and  further  establishes 
the  fact  that,  If  the  railroad  company  did 
not  know  of  the  standard  book,  It  was  guilty 
of  gross  negligence  In  not  knowing.  So 
much  for  the  fact  that  the  book  was  an 
utterly  defective  one,  wholly  imflt  for  the 
purpose  for  which  It  was  used,  and  must 
have  been  so  known  to  the  defendant  cor- 
poration, which  nevertheless  continued  to 
use  It  after  it  bad  killed  O'Neal,  Just  as  It 
had  been  used  before,  and  that,  too,  without 
giving  any  warning  vt  ita  dangerous  charac- 
ter to  employes. 

O'Neal  Is  shown  to  have  been  a  sober,  in- 
dustrious, hard-working  man.  and,  as  shown 
by  Callahan,  when  recalled,  not  "to  have 
served  his  time  as  an  engineer,  but  to  have 
had  only  such  experience  as  he  picked  up  as 
he  went  along  with  his  work."  It  is  per- 
fectly obvious  that  the  only  defense  that 
could  be  made  waa  to  show.  If  It  could  be 
shown,  and  to  show  clearly,  that  O'Neal  bad 
such  knowledge  of  the  defective  character 
of  the  hook  and  the  danger  from  Its  use  as 
wonld  bar  a  recovery.  On  this  point,  Calla- 
han, the  defendant's  chief  engineer,  testifies 
explicitly  that  be  himself  did  not  know  the 
hook  was  dangerons,  never  thought  of  it  as 
dangerous  In  bis  life,  and  that  he  had  never 
told  O'Neal  or  any  one  that  It  was  dangerous. 
It  is  true  that  on  his  cross-examtnatlon, 
when  first  Introduced,  an  effort  was  made  to 
show  that,  since  O'Neal  was  "a  stationary 
engineer"  and  was  "familiar  with  ma- 
chinery," consequently  be  had  "capacity  to 
see  how  the  book  worked,"  and  "In  the 
course  of  his  duty  he  had  occasion  to  ob- 
serve how  tbe  hook  worked,"  and  that  be 
must  have  observed  how  the  hook  worked,  etc. 
All  these  questions  are  merely  general  ques- 
tions, and  received  merely  general  and  In- 
conduslve  answas.  Boiled  down,  all  that 
was  extracted  from  him  on  cross-examina- 
tion amounted  to  nofbli^c  more,  tu  any  fair 
view  of  It,  than  that  since  O'Neal  was  a 
stationary  engineer,  and  was  familiar  with 
machinery,  and  in  the  course  of  his  dis- 
charge of  his  duty  would  see  the  cars  moved 
by,  and  vrould  sometimes  have  Umstif 
moved  them,  necessarily  be  must  bave  been 
familiar  ^tta  the  detect  in  the  hook  and  the 
danger  from  Its  use.  But  on  redirect  exam- 
ination be  waa  adced  thla  question:  "Q. 
What  did  you  mean  when  you  say  Hiat  Mr. 
O'Neal  bad  capacity  to  see  how  that  faocrtt 
vrorfced?  A.  I  meant  that  he  was  familiar 
with  machinery  and  all  about  It  What  I 
mean  Is,  tiie  ssme  dlflownee  between  you 
and  I,  for  Instance,  In  regard  to  that  ma- 
chlnoy  and  plant  and  engine,  etc.**  A  pure- 
ly perfunctory  answer.  He  was  again 
asked:  "Q.  What  do  you  mean  by  knowing 
how  that  thing  worked?  Do  you  mean  that 
he  knew  how  to  hook  tbe  hook  on  and  torn 
on  tlia  capstan?  A.  Yes,  air.  Q.  Do  yon 
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mean  aoTfiilog  elss  flian  ttiat?  A.  No,  rtr; 
Jwt  a  good,  bright  man.  Q.  Yon  did  not 
mean  to  nj,  br  that  espxeaUm,  that  he 
knew  vbetlw  It  was  dangerous  or  not  hj 
looking  at  it,  did  TonT  A.  No,  I  did  not 
mean  that  he  knew  It  was  dangerous.  I 
noTor  knew  it."  It  is  perfOctly  obvions  that 
tlie  resnlt  ot  this  wltnesB*  testimony  Is  the 
statement  that  he  himself  HA  not  know  It 
was  dangnous,  never  told  O'Neal  tiiat  It  was 
dangerous,  and  that  O'Neal  did  not  know  It 
was  dangerous  so  f ar  aa  the  witness  knew. 

But,  again,  Callahan  says,  when  recalled, 
that  he  never  showed  O'Neal  the  hook  at  all, 
and  did  not  think  of  there  being  any  danger 
from  It  He  says  that  he  '*toofc  him  around 
and  showed  him  where  to  look  ont,  bot 
never  allowed  him  that  hook."  Indeed, 
Callahan  shows  that  he  wwked  in  the  day> 
time,  and  O'Neal  at  nlgbt,  and  he  gives  that 
aa  a  reason  why  he  did  not  see  whether 
O'Neal  himself  put  the  hook  on  the  car  and 
moved  cars  with  the  hook.  Bot.  again— a 
moat  Tital  thing  to  notice — what  precisely 
waa  CNeaTs  dn^7  What  precisely  did  he 
hare  to  do?  It  is  very  clearly  shown  by 
Callahan  that  it  was  O'Neal's  doty  to  stand 
by  the  capstan  near  the  throttle  valve  and 
operate  the  caftan.  He  says:  "A  man 
took  the  line  ont  and  hooked  It  in  the  car." 
Again  be  saya  that  "the  labor  gang,  the  men 
who  weigh  in  and  ont,  ete.,"  moved  the  cars. 
And  when  he  was  recalled  he  was  aiked: 
"Did  Mr.  O'Neal  have  anything  to  do  with 
roplog  cam  there— nslng  hooks  to  rope  can?" 
And  he  answered  expressly.  "No,  tir,"  and 
repeated  tiie  same  answer  to  the  question 
when  repeated  again.  It  is  obvious  enough 
that  O'Neal  could  not  operate  the  capstan, 
controlling  the  steam  and  the  throttle  valve, 
and  do  the  other  vrork  of  fastening  the  hook 
into  the  tni(^  of  the  car  to  be  moved,  with- 
out loss  of  time.  We  think  it  is  very  clear 
from  the  testimoDy  that  bis  business  was  by 
the  capstan,  and  that  his  duty  waa  operating 
the  capstan,  and  that  putting  the  hook  Into 
the  cars  to  be  moved  was  a  thing  obviously 
to  be  done  by  the  labor  gang,  as  stated  by 
Callahan.  Surely,  on  this  state  of  the  testi- 
mony, It  should  b&ve  been  left  to  the  Jury  to 
say  whether  O'Neal  had  such  knowledge  of 
the  defective  character  of  this  hook,  and  of 
the  danger  from  Its  use,  as  would  bar  his  re* 
covery. 

Bev«*8ed  and  remanded. 


SMITH  et  al.  v.  HOPE  et  ox. 

(Snprane  Court  ct  Florida,  Division  A.  May  1. 
1906.) 

X.  SpEomo  PnroBuARca— Plbadirg— PuGA. 

Xo  a  bill  for  specific  pwfonnance  of  a  con- 
tract, framed  upon  the  uieory  that  a  written 
Imtmment  Is  a  bill  of  sale,  a  plea  to  the 
effect  that  said  instrument  la  a  mortgage  is 
properly  snstaiaed. 

(Ed.  Note. — For  caaei  in  point,  see  vol.  4^ 
Cent  Dig.  SpsdjBe  Performance,  ii  874,  SSa] 


2.  HviDKnon— Paboi.  Bviokhoi. 

The  rule  excluding  parol  teetimonj  does  not 
apply  to  the  introduction  of  evidence  that  an 
Instrument  on  its  face  a  bill  of  sale  im  in  (act 
a  mortgi^ce. 

(Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  8  44.] 

8.  Appeal— Rbvibw— Leading  Qubstiohs. 

Permitting  leading  questions  is  not  review- 
able. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  88B6;  voL  60, 
Cent  Dig.  Wftnesses,  |  795.J 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Hernando 
County ;  William  S.  Bullock,  Judge. 

Action  by  Jordan  W.  Hope  and  Grace  M. 
Hope  against  William  J.  Smith  and  Larkln 
J.  Edwards.  Jodgmoit  for  plaintUb.  De- 
fmdants  ai^eal.  Affirmed. 

J.  C.  Davant,  for  appellanta.  Q.  G.  Martin, 
for  appelleea. 

COCKRELIi^  3.  A  statement  of  the  bill 
and  the  Instrament  sned  on  will  be  found  in 
the  opinion  rendered  at  the  former  hearing 
of  this  casfc  47  Fla.  299,  85  South.  86S. 

The  writer  cmcurred  with  the  majority  ot 
the  court  quallfled  to  sit,  in  holding  that  the 
Instrument  sued  on,  upon  Its  face  and  read 
in  the  Ught  of  the  allegations  of  the  bill,  was 
not  a  mortgage,  but  that  further  facts  were 
necessary  to  constitute  it  such,  which  facts 
must  be  set  up  by  plea  or  answer,  and  we 
held  the  circuit  court  In  error  for  ruling 
ottorwise.  Other  grounds  of  the  demurrer 
were  reserved  as  not  being  aqfued  and  as  not 
having  been  properly  considered  below.  After 
tbe  cause  was  remanded  the  demurrer  was  not 
again  presented  for  consideration,  nor  was 
there  an  amendment  of  the  bill  either  In  allega- 
tion or  prayer,  but  a  plea  was  Interposed  by 
Grace  M.  Hope  setting  forth  that  the  late  J. 
W.  Hope,  her  husband,  was  indebted  during 
bis  lifetime  to  W.  J.  Smith  &  Co.,  In  the 
sum  of  $200,  and  that  to  secure  this  indebt- 
edness she  signed  the  Instrument  sued  upon, 
which  was  intended  to  be  and  is  In  fact  a 
mortgage.  This  plea  was  set  down  for  argu- 
ment, was  sustained,  and,  Issue  being  Joined 
and  testimony  taken,  tbe  instrument  was 
held  to  be  a  mortgage  and  the  bill  dismissed. 

Tbe  flnal  decree  In  the  case  being  found 
correct,  there  Is  no  occasion  to  pass  upon 
the  demurrer,  nor  to  consider  whether  It  Is 
properly  before  us  for  conelderatlon.  Tbe 
complainants  persist  in  planting  their  relief. 
In  direct  opposition  to  tbe  mortgage  theory, 
and  the  court  was  not  called  upon  to  make 
out  a  case  for  them. 

The  plea  may  not  be  a  model  for  those 
seeking  precedents  for  a  form,  but  it  suf- 
ficiently sets  forth  the  main  defense  that  Is 
fatal  to  the  bill  as  framed,  that  Is,  the  indebt- 
edness and  tbe  Intent  of  the  parties  In  giving 
an  Instrument  as  security  therefor,  and  the 
evidence,  while  contradictory  In  part,  on  the 
whole  sustains  the  plea. 

Tlw  rule  excluding  parol  erldoice  to  oon- 
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tndlct  a  written  tatstrument  doea  not  apply, 
tua  can  we  review  the  cUscretlon  at  the 
court  In  permitting  leading  qneatlona,  nor 
.were  any  of  the  gnestltKis  and  anawera  lo 
(rrelerant  aa  to  call  fw  reveraaL  It  would 
Berre  no  pnrpoae  to  rater  Into  detailed  dla- 
cnsalon  of  the  nameroua  asalgnmesitB  upon 
the  admiaalon  of  teatlmony.  Tba  above 
general  rulea  cover  them  alL 
The  decree  la  affirmed. 

SHAGELBFORD,  a  J.>  and  WHITFIBLD, 
concnr. 

TAYLOR  and  PARKHILL,  J3^  ooncor  In 

the  opinion. 

HOCKBR,  disQuaUfled. 


SBABOABD  AIR  LIND  BT.  CO.  v.  BAfir 
WICK. 

<Siipreme  Court  of  Florida,  Division  B.  Mardi 
27,  1906.   Rehearing  Denied  June  1.  100&) 

BaHKOAO— ACCIDBNT  on  TaAOE— COKTRIBU- 
VOBT  NieUGENCa. 

Where  a  par^  on  a  dark  night,  at  a 
point  where  there  is  no  public  crossing  of  a 
railroad  track,  steps  upon  the  track  within 
three  feet  of  an  approaching  engine  and  train 
-of  cars  that  she  knew  to  be  present  and  ap- 
proaching, and  is  struck  and  injured  by  such 
engine,  and  it  is  shown  hy  such  railroad  com- 
pany by  uncontradicted  proof  that  ita  servants 
and  agents  in  charge  of  such  engine  and  cars 
did  use  all  ordinary  and  reasmahle  care  and 
diligence  under  the  clrcunutances  and  conditions 
by  which  they  were  then  and  there  surronnded, 
and  were  guilty  of  no  negligence  that  contrib- 
uted in  any  way  to  the  bringing  about  of  the 
injury,  and  furtner  showed  that  the  injury  re- 
sulted solely  from  the  party's  own  negligence, 
such  party  cannot  in  law  recover  for  such  hi- 
Jury. 

[Ed.  Note. — For  cases  In  point,  aee  voL  41, 
Gent  Dig.  Railroads,  $  ISOB.] 

(Syllaboi  by  the  ConrtJ 

Error  to  (Mrcnit  Gonrt,  Dnral  Gonntr;  R. 
H.  Call,  Jndge. 

Action  Jolla  A.  Barwtek  agalnat  the 
Seaboard  Air  line  Railway  Cwnpany.  Jndg- 
ment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Gea  P.  Raney  and  J.  O.  Cooper,  for  plain- 
tiff in  error.  A.  W.  Cockrell  &  Bon.  for  6»- 
fendant  In  error. 

TAYLOR,  J.  The  defendant  in  error, 
Julia  A.  Barwlck,  eued  the  plaintiff  in  error, 
the  Seaboard  Air  Line  Railway  Compauy,  a 
coiporatlon,  In  the  circuit  court  for  Duval 
eonnty  for  damages  for  personal  injuries 
cauBed  by  the  alleged  negligence  of  the  de- 
fendant In  the  operation  of  one  of  Its  trains, 
whereby  the  plaintiff  was  thrown  from  the 
track  of  snld  railway  by  one  of  Its  engines, 
and  received  [>er8onal  injury.  The  trial  of 
the  case  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  in  the  sum  of  $1,000.  for  re- 
lief from  which  the  defendant  below  cornea 
bore  If  writ  of  error. 


There  are  20  assignments  of  error  pred- 
icated npon  ndlngs  of  the  court  on  tba 
pleadings,  on  admlaidonB  of  evidence,  on 
charges  g^ven,  and  cm  refoaala  to  glva  char- 
ges requested,  and  upon  the  dmlal  of  the  de- 
fendant's motion  for  a  new  trial,  and  luion 
the  dmlal  of  a  motion  1^  def^dant  to  com- 
pel plaintiff  to  amend  her  declaration  so  aa  to 
makeltmoredeflidtoaiid  explicit;  bat,fkvm  the 
conclnslon  we  have  reached  after  careful 
study  and  consideration  of  the  case,  it  be- 
comes unnecessary  to  consider  any  of  ancb  aa- 
BlgnmentB  except  tibe  elgliteenth,  wblcb  is: 
"That  the  court  erred  In  overmllng  the  mo- 
tion of  defendant  fOr  a  new  trial  in  said 
cause." 

Tbla  motion  for  new  trial  contained  24 
grounda,  but  we  staatl  consider  but  two  of 
tb^,  the  first  and  second,  m  follows:  O) 

The  verdict  ts  contrary  tO  the  evidence.  (2) 
The  verdict  ts  contrary  to  the  law. 

The  overwhelming  preponderance  of  the 
evidence  In  ttie  cause  establishes  the  following 
state  of  facts,  which  are  practically  uncon- 
troverted.   The  plaintiff  with  her  sister  and 
niece  between  half-past  7  and  8  o'clock  on 
a  dark  night  In  December,  1902,  were  pro- 
ceeding on  foot  from  the  plaintiff's  millinery 
store  located  on  the  east  side  of  defendant's 
railway  tracks  In  the  town  of  Wlldwood  In 
Sumter  county,  to  her  dwelling  house  located 
on  the  west  side  of  said  railway  tracks  In 
said  town  of  Wlldwood.    They  were  pro- 
ceeding along  a  private  footpath  that  crossed 
the  railway  tracks  at  the  point  where  the 
accident  occurred,  which  footpath,  though 
habitually  used  for  some  time  by  the  plain- 
tiff and  her  family  In  going  back  and  forth 
from  her  residence  to  her  store,  was  not  a 
public  crossing  of  the  railway,  but  was  dis- 
tent from  the  public  crossing  several  hun- 
dred feet    The  plaintiff's  niece  carried  a 
lantern  and  walked  in  the  lead,  the  plaintiff's 
sister  walking  next  to  her  while  the  plaintiff 
came  last.    As  they  got  to  the  defendant's 
railway  tracks  a  train  composed  of  an  en- 
gine and  caboose  was  coming  In  from  the 
north  moving  towards  the  south  immediate- 
ly across  their  path.    The  plaintiff's  niece 
and  slater  succeeded  in  safely  crossing  the 
track  Immediately  In  front  of  the  approach- 
ing engine,  but  the  plaintiff,  who  came  last, 
stepped  upon  the  track  about  three  feet 
(In  the  language  of  the  only  witness  who 
attempts  to  give  the  distance)  ahead  of  the 
engine,  was  struck  by  the  engine,  thrown 
from  the  track,  bruised  and  injured  with 
some  of  her  ribs  fractured.   The  engineer 
driving  the  engine  sat  on  the  right  baud 
side  of  his  cab  looking  out  abeud,  but  did 
not  see  the  plaintiff  until  after  she  was 
struck,  the  boiler  of  the  engine  being  be- 
tween him  and  the  plaintiff  who  approached 
the  track  from  the  opposite  side  to  that  on 
which  he  was  sitting.   She  was  seen  by  the 
fireman  of  the  engine,  who  sat  on  the  same 
side  of  the  cab  as  the  one  from  which  she 
waa  appreacblng,  at  the  instent  that  abe 
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stepped  upon  the  track  In  front  of  the  en- 
gine. The  fireman  exclaimed  "look  out," 
whereupon  the  engineer  Instantly  reversed 
bla  lever,  put  on  the  air  brakes,  and  brought 
1he  train  to  a  stand  within  a  few  feet,  the 
rear  end  of  the  caboose  stopping  within  10 
feet  of  the  spot  where  the  plaintiff  was 
Btmct.  The  whistle  of  the  engine  was 
sounded  at  the  end  of  the  yard  limits  some 
distance  from,  but  within  hearing  of,  the 
place  where  the  accident  happened,  the  en- 
-gine  was  provided  with  a  headlight  In  good 
condition,  and  the  engine  bell  was  being 
•Bounded  continuously. 

The  plalntlCfB  declaration  does  not  allege 
any  specific  act  or  acts  of  negligence,  but 
In  Uie  most  general  terms  alleges  tbat  "the 
defendant,  disregarding  its  duty,  negligently 
and  carelessly  ran  and  operated  a  locomotive 
And  cars  on  its  line  of  railway,  and  in  so 
negligently  running  and  operating  said  loco- 
motive and  cars  did  then  and  there  strike 
the  plaintiff,"  etc.  Neither  was  any  act  of 
ne^Igence  by  the  defendant  proven  or  at- 
tempted to  be  proven  by  the  plaintiff,  but 
she  simply  showed  at  the  trial  that  sbe  had 
been  Injured  1^  one  of  the  defendant's 
locomotiTes,  and  there  stopped,  apparently 
relying  upon  the  provisions  of  section  1  of 
^pter  4071,  p.  118,  Laws  of  1881,  imposing 
liability  on  railroad  companies  for  any  dam- 
age done  to  persons  or  property  by  the  run- 
ning of  their  locomotives  or  cars  unless  such 
companies  shall  make  It  appear  that  their 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence,  and  making  the 
presmnption  In  all  such  cases  against  such 
companies.  The  defendant  company  In  this 
case  has  met  and.  as  we  think,  effectually 
overcome  this  presumption,  and  has  shown 
by  afflrmatdve  proofs  that  Is  not  contradicted, 
that  its  agents  and  servants  on  this  un- 
fortnoate  occasion  did  use  all  ordinary  and 
teasoaaUe  care  and  diligence  under  llie  efr- 
eumstancas  and  condftloiw  by  which  iSiey 
were  there  surrounded,  and  that  the  Injury 
to  the  plaintiff  resulted  from  no  pegllgence 
or  carelesanesB  of  th^rs  In  the  dtseharge  of 
their  doty  towards  the  plaintiff  and  the 
poUlc  generany.  Section  2  of  said  diapter 
4071  pnrldes  farther:  **No  p«Bon  shall 
recover  damages  tnm  a  railway  company 
for  Injnry  to  himself  or  his  property,  where 
the  same  Is  done  by  his  ccHiMnt,  or  Is  caused 
by  bla  ovn  negligenee."  The  prooftt  show, 
concliialTely  and  withottt  any  matwlal  con- 
flict, as  we  think,  tbat  the  Injury  to  the 
plaintiff  cm  fbim  occarifm  resulted  solely  and 
«ntlr^y  team  her  own  reckless,  careless,  and 
n^llgent  act  of  attempting  to  cross  tbe 
tnck  immediately  In  front  of  a  moving  loco- 
motlTe,  fliat  sue  knew  to  be  present  and  ap- 
proadkliv,  and  that  too.  on  a  dark  night 
when  her  presence,  position,  and  movements 
werr.  dlfflcnlt  of  discovery  by  the  persons  In 
charge  of  such  locomotive.  Under  these 
circumstances  she  Is  by  law  not  entitled  to 
recover  from  the  railroad  company  for  the 


injuries  so  received.  CwoUary  to  what  has 
been  said,  the  circuit  court  erred  in  the  de- 
nial of  the  defendant's  motion  for  a  new 
trial,  upon  ^e  grounds,  if  upon  no  other, 
that  tbe  veMlct  was  contrary  to  law  and  to 
the  evidence.  The  Judgment  of  the  drcult 
court  in  the  case  Is,  therefore,  hereto  revras- 
ed.  at  tbe  cost  of  tbe  defendant  In  error. 

HOOKBB  and  FABKHILL,  JJ.,  concur. 

SHACKLEPORD,  O.  J.,  and  WHIT- 
FIELD, J.,  concur  In  the  opinion. 

COCSBBLL,  J.,  disqualified. 

On  Rehearing. 

TAYLOR,  J.  This  cause  comes  again  be- 
fore the  court  uimn  an  application  for  re- 
hearing. Each  member  of  the  court,  not  dls- 
qualified,  has  carefully  gone  over  and  consider- 
ed all  the  evidence  presented  In  the  record, 
and  are  unanimously  of  the  opinion  tbat  the 
case  made  thereby  does  not  In  law  justify 
a  recovery.  The  only  point  upon  which 
there  was  any  conflict  at  all  in  the  evidence 
was  shown  by  the  evidence  to  be  wholly 
immaterial.  Such  conflict  was  as  to  whether 
the  bell  upon  the  engine  was  being  sounded 
at  the  time  of,  and  before,  the  accident  The 
plaintiff  alone  testified  that  it  was  not  rung, 
but  by  the  plaintiff's  own  testimony  it  was 
shown  that  even  if  the  defendant  railway 
was  to  fact  guilty  of  negligence  In  not  sound- 
ing Its  engine  bell,  such  negligence  on  Ito 
part  did  not  contribute  to  any  way  to  the 
bringing  about  of  the  accident,  since  the  plain* 
tiff  herself  testlflea  that  she  knew  of  the 
presence  of  the  moving  trato,  heard  the 
rumbling  thereof,  and  after  she  got  upon  tbe 
Izack  saw  the  approaching  headlight  The 
duty  of  a  ralhroad  company  to  ring  Ito  ea- 
gtoe  bell,  and  to  sound  Ite  whistle  Is  for  tbe 
sole  purpose-  of  giving  vramlng  of  tHe  ap- 
proach of  trains;  If  a  person  about  to  cross 
the  trade  has  fall  knowledge  of  an  apiffoacb- 
tog  trato  otherwise  than  from  hearing  ito 
bell  or  whistle,  by  actually'  seeing  tbe  mor- 
tog  train  or  from  hearing  tiie  rambling 
noise  of  Ito  approach,  then  as  to  blm  the 
negligent  failure  to  ring  the  bell  of  sound 
the  whtetle  becomes  Immaterial,  as  It  con- 
tributes  to  no  way  to  any  Injury  resulting 
to  him  from  b^ng  struck  1^  such  train 
while  he  was  attempting  to  cross  the  track 
Immediately  to  ftont  of  It  The  overwhelm- 
ing preponderance  of  tbe  evidence,  however, 
went  to  show  that  the  bell  upon  this  train 
was  betog  sounded  for  some  time  immediately 
before,  and  at  the  time  of,  tbe  accident 
There  was  no  evidence  of  any  negligence  on 
the  part  of  the  defendant  company  that 
was  the  proximate  cause  of,  or  that  con- 
tributed to  the  bringing  about  of,  the  tojurr 
to  the  plaintiff.  On  the  other  hand  the  un- 
contradicted evidence  on  behalf  of  the  de- 
fendant showed  afflrmatively  tbat  It  was 
not  guilty  of  any  negligence  tiiat.  contributed 
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to  the  production  of  tbe  I11J1IT7  to  the  plain- 
tiff, but  the  plaintiff's  own  testimony,  and 
that  of  all  tbe  witnesses  showed,  that  the 
accident  and  Injury  to  her  resulted  solely 
from  her  own  recklessness  and*  imprudence 
In  attempting  to  cross  a  railroad  track  on 
a  dark  night  immediately  In  front  at  an  ap- 
proaching train. 

The  application  for  rehearing  la,  there- 
fore, hereby  denied. 

SHACKLEFOBD,  O.  J.,  and  HOCEBB, 
WHITFIELD,  and  PAR^HILL,  JJ^  concur. 

OOCKRBLI^  J.,  disqualified. 


WADB  T.  ATIiANTIC  LUMBER  CO. 

(Bnpreme  Court  of  Florida.  April  6,  1006. 
On  Rehearing,  June  1,  1900.) 

1.  Statutes— ENACTMSRT—Enaouxn  Bnur— - 
Variance. 

When  the  journals  of  the  Legislature  speak 
as  to  the  title  of  an  act,  and  the  enrolled 
bill  coDtaina  a  variance  therefrom,  the  journals 
will  craitrol. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  S  386.] 

2.  Same-tTitij:  of  Act— Sutpioienct. 

The  title,  "An  act  to  incorporate  the  At' 
lantic,  Suwannee  Riv^  &  Gulf  Railroad  Com- 
pany'' (Laws  18&S,  p.  223,  c.  4267),  is  not 
sufficiently  broad  to  apprise  the  Legislature 
and  the  people  that  a  land  grant  to  be  se- 
lected by  tbe  company  from  the  state  at  large 
will  be  Included  thereunder;  and  such  grant, 
not  being  within  the  subject  exin-essed  In  the 
title,  is  void. 

[Ed.  Note. — For  casea  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  K  124,  142.1 

8.  Same. 

The  mere  fact  that  legislative  grants  have 
been  at  various  times  included  In  acta  with 
titles  too  restrictive  is  not  sufficient  to  force 
tbe  courts  to  disr^rd  a  plain  mandate  of  the 
Constitution  directed  against  surreptitious  leg- 
islation. 

On  Rehearing. 

4.  Stipulations— Subject- Mattes  —  Deteb- 

MIHATIOM  OF  CON8TITUTIOnAI.nT  OE  STAT- 
VTK, 

Concession  of  counsel  as  to  Irregularity 
in  the  passage  of  a  law  will  not  influence  the 
court  in  determining  the  constitutionaiity  of 
an  act  of  tbe  Legislature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Stipulations,  |  2.] 

5.  BVIDEHCB— PAEOL  EVIDBNCB— COimtADICT- 
XnO  JOUBNAU  OT  LBOIBI.ATUBB. 

Parol  evidence  is  not  admissible  against  the 
affirmative  showing  of  the  jonmals  of  the  L^is- 
lature. 

[Ed.  Note.~For  cases  In  ooint,  see  v(^  20. 
Gent  Dig.  Evidence,  i  189&.1 

(Syllabus  by  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Tay- 
lor County;  Bascom  H.  Palmer,  Judge. 

Bill  by  the  Atlantic  Lumber  Company 
against  Nelll  O.  Wad&  Decree  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  bill 
dismissed. 

Wm.  Wade  Hampton,  R,  W.  WUlIams,  W. 
S.  Jennings,  and  Bryan  ft  Bryan,  tor  appel- 
lant. Maxwell  ft  Reeves  and  Jno.  T.  Walker, 
for  appellee. 


COOERELL,  3.  The  AtlantlcLnmber  Com- 
pany, claiming  as  assl^ee  of  the  Atlantic, 
Buwanee  River  &  Gulf  Railway  Company, 
filed  its  bill  of  complaint  in  the  circuit  court 
for  Taylor  county  against  Nelll  O.  Wade, 
praying  that  the  said  Wade  be  decreed  to 
hold  certain  "swamp  and  overflowed"  lands, 
deeded  to  him  by  tbe  trustees  of  the  In- 
ternal Improvement  fund,  in  trust  for  the 
complainant,  and  that  It  be  adjudged  that 
tbe  complainant  Is  the  rle^tful  owner  of  the 
lands.  There  vera  prayers  for  InJanctlonB 
and  general  relief.  To  this  bill  a  demtirrer 
was  interposed,  and  this  appeal  is  taken 
from  tbe  order  of  the  conrt  ov^mllng  the 
demnrrw. 

Many  tntoeBtlng  queetioiu  of  srave  Im- 
port have  beoi  ably  and  exhanBtively  argrned 
before  us,  respecting  tbe  povor  of  the  Leete- 
lature  to  Interfere  with  the  tnutees  of  tbe 
Intwnal  Improv^noit  fund  to  tbe  extent 
sought  to  be  done  In  tbe  ihstant  case  and 
also  with  reference  to  the  powers,  duties, 
and  discretions  conferred  upon  the  said 
truBteee  by  the  act  of  18Ki,  as  also  the  whole 
policy  and  scheme  underlying  the  donation 
by  the  United  States  of  the  swamp  and  over- 
fiowed  lands  to  the  state  of  Florida. 

On  view,  however,  of  the  conclosions 
reac^ied  by  the  court,  it  is  not  only  not  necessa- 
ry to  determine  these  questions;  but  It  would 
be  improper  for  us  to  do  so.  The  court 
should  not  lightly  pass  upon  the  power  of  a 
co-ordinate  branch,  but  only  when  necessity 
Impels  Buch  step. 

Before  ve  are  called  upon  to  pass  upon 
the  power  of  the  Legislature  to  make  the 
grant  claimed  here,  we  are  confronted  with 
the  preliminary  question  whether  the  Legis- 
lature has  sought  to  exercise  such  power  In 
the  manner  and  form  prescribed  by  the  Cou- 
Btltntlon;  and,  having  reached  the  conclu- 
sion that  It  has  not  done  so,  we  Bbail  pro- 
ceed no  further. 

The  complainant  below,  appdlee  bwe^ 
bases  ita  claim  solely  upon  sectlonB  8,  10, 
18,  c  4267,  pp.  226,  228,  of  the  Laws  of  1808. 
These  sectims  read  as  foUows: 

"Section  0.  That  the  state  of  Florida,  for 
the  purpose  of  aiding  the  construction  of 
said  railroad.  Its  branches  and  extensifnis, 
hereby  grants  nnto  said  company  ten  thou- 
sand acres  of  land  for  each  mile  of  road  It 
may  construct,  of  the  lands  granted  to  the 
state  of  Florida,  under  the  act  of  Congress 
of  September  28,  1850,  and  which  are  com- 
monly known  as  the  swamp  and  overfiowed 
lands,  said  lands  to  be  deeded  to  tiie  com- 
pany by  the  trustees  of  tbe  Internal  improve- 
ment fund,  as  fast  as  each  five  miles  of  said 
road  or  any  of  Its  branches  are  graded,  cross- 
tied  and  rails  laid  thereon. 

"Sec.  10.  That  upon  tbe  filing  of  a  certi- 
ficate of  the  completion  of  any  five  miles  of 
said  road  or  any  of  its  branches,  signed  by 
the  engineer  andpre^dent  of  ttaesald  company. 
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It  fllwll  be  lln  duty  of  the  trustees  of  tbe  In- 
tmul  ImproTement  fnnd  to  reqnlxe  tbe  state 
en^neer  or  some  other  competent  person  to 
ezamtae  end  Inspect  each  five  miles  of  road 
■o  completed;  and  <m  snch  person's  or  tiie 
state  engineer's  report  that  13ie  five  miles  are 
competed  as  certlfled.  It  shall  be  the  daty  of 
the  trustees  of  the  Internal  Improrement 
fond  to  Issne  deeds  to  Hie  said  cmporation, 
as  reqnlred  In  the  for^ins  sectltm :  Prorld* 
ed,  that  the  said  corporation,  tts  snccesBore 
and  assigns,  shall  have  tbe  privilege  of  re- 
qalrlng  and  having  from  the  tmsteee  of  the 
internal  Improvement  fund  a  certificate  au- 
thorizing and  entitling  It  to  locate  the  lands 
vhtch  ft  may  at  any  time  have  earned  and 
t)ecome  entitled  to  as  aforesaid;  and  when- 
ever and  as  often  as  tbe  said  corporation 
Bball  file  with  the  trustees  of  the  internal 
improvement  fund  a  plat  and  survey  of  tbe 
lands  located  by  it  In  pursuance  of  a  certifi- 
cate given  It  by  tbe  trustees  as  herein  pro- 
vided, tbe  said  trustees  shall  set  apart  and 
upon  demand  excuse  unto  said  corporation, 
Its  snccessora  or  assigns,  a  deed  conveying 
onto  it  the  lands  described  In  said  plat  and 
survey,  from  the  swamp  and  overflowed  lands 
granted  to  the  state  of  Florida  by  the  act  of 
Congress  of  September  28,  1850:  Provided, 
that  nothing  in  this  act  contained  shall  make 
the  state  of  Florida  liable  by  reason  of  any 
deficiency  there  may  exist  In  the  public  lands 
belonging  to  the  stete  under  and  by  virtue 
of  the  act  of  Ciongress  of  September  28, 
1850." 

"Sec.  ]8.  That  whereas  the  individuals 
herein  Incorporated  have  already  Incorporat- 
ed themselves  und»  the  name  of  the  Atlan- 
tl<^  Snwannee  River  &  Gulf  Railroad  Com- 
pany, by  vlrtne  of  letters  patent  from  the 
GoTonor  of  the  stete,  and  have  begun  tbe 
construction  of  the  line  of  railroad  contem- 
plated 19^  tfala  act  therefore,  be  tt  enacted, 
that  .tlie  corporate  franchise  of  the  last 
above  named  corporation  shall  be  merged 
Into  the  firanchlse  of  tbe  Atlantic  Sowannee 
lUrer  ft  Qnlf  Railway  C3ompany,  hereby  In- 
oorpmted,  and  the  corporation  so  fwmed  by 
sach  merger  diall  exist  under  and  by  virtue 
of  tbe  corporate  franchise  hereby  granted 
■Kith  all  Ito  pi^Tlleges  granted  by  this  act; 
and  all  the  property,  tlghte  and  prlrlleges  of 
the  said  Atlantic;  Suwannee  Blver  ft  Gulf 
Railroad  Gompany  are  h«»by  Tested  In  the 
Atlantic,  Suwannee  Blver  ft  Gulf  Railway 
Gompsny;  and,  whereas,  a  portion  of  the 
said  line  of  railroad  her^  provided  fen*  has 
already  been  built  which  wHI  hereafter  be 
oonveyed  and  transferred  Into  the  said  Atlan- 
tic; Suwannee  River  ft  Gulf  Railway  Gom- 
pany, therefore,  be  it  further  enacted,  that 
for  eadi  mtle  and  inrt  of  a  mile  of  railroad 
boetofttre  buUt  and  hereafter  couTeycd  to 
tbe  ssU  Atlantic,  Suwannee  River  ft  Gulf 
Railway  Gompai^,  the  corporatiw  hereby 
enacted.  It  diall  receive  Ite  full  qnota  ot  ten 
tboosand  acres  of  land  from  the  swamp  and 


overflowed  lands  granted  to  tbe  state  of 
Florida  by  the  act  of  Congress  passed  Sep- 
tember 28,  1850;  which  lands  shall  be  con- 
veyed to  the  company  In  die  manner  and  un- 
der the  conditions  spedfled  In  sections  9  and 
10  of  this  act" 

The  complainant  exercised  Ite  option  under 
section  10,  and  took  "fioets,"  which  it  aaserte 
might  he  located  upon  any  unappropriated 
swamp  and  overflowed  lands  within  the  d(^ 
main  of  the  state. 

Is  the  title  to  the  act  sufficiently  broad  to 
embrace  such  a  grant? 

As  printed,  chapter  4267  bears  the  tiUe. 
"An  act  to  tocorporate  the  Atiantic,  Suwan- 
nee River  ft  Onlf  Railway  Gompany,  to  grant 
said  corporation  ca>taln  privileges,  and  to  aid 
the  construction  thereof." 

The  journals  of  tbe  two  houses  of  the 
Legislature  disclose,  however,  that  the  bill 
which  was  voted  on  by  them  bore  at  ite  pas- 
sage tbe  title  merely,  "A  bill  to  be  entitled 
'An  act  to  Incorporate  the  Atiantic,  Suwan- 
nee River  ft  Gulf  Railroad  Company,'  "  and 
was  designated  further  as  "House  Bill  00." 
Tbe  I^JII,  after  Ito  passage  by  tbe  House,  ap- 
pears by  tbe  Senate  Journal  to  have  been 
amended  In  that  body,  and  the  House  Jour- 
nal shows  affirmatively  and  specifically  what 
that  amendment  was,  and  tbe  conairrence 
by  tbe  House  In  the  designated  amendment 
Tbe  bill  by  Ite  short  original  title  was  refer- 
red to  the  Joint  committee  on  enrolled  bills, 
and  subsequently  there  appears  a  report 
from  this  committee*  to  tbe  House  that  It 
finds  correctly  enrolled,  not  House  Bill  99, 
nor  a  "bill  to  be  entitled  'An  act  to  Incorpo- 
rate the  Atlantic,  Suwannee  Biver  ft  Gulf 
Railway  Company,'  "  but  "An  act  to  ftf&orpo- 
rate  tbe  Atlantic,  Suwannee  River  ft  Gulf 
Railway  Company,  to  grant  said  corporation 
certeln  privileges  and  to  aid  the  construction 
thereof,"  which  **act"  was  signed  by  the 
Speaker.  Tbe  Senate  Journal,  subsequent 
to  the  passage  of  tbe  House  Bill  90  with  the 
short  title,  is  silent  therein,  unless,  except, 
and  until  tbe  Joint  committee  report  the 
presentetlon  to  tbe  Governor  for  bis  signa- 
ture to  the  "act"  with  the  changed  and  en- 
larged title;  and  on  the  day  thereafter  the 
announcement  by  the  President  that  he  was 
signing  the  "act" 

This  court  is  firmly  committed  to  the  hold- 
ing that  when  the  Journal  speak  they  con- 
tnd,  and,  as  against  such  proof,  the  enrolled 
bill  Is  not  conclusive.  We  are  fnrtiier  com- 
mitted to  the  proposition  thata  materlalchange 
to  the  titie  to  a  bill  as  signed  by  the  presiding 
officers  of  the  Jjeglslature  and  as  signed  by 
the  Governor  Is  fatal.  State  ex  rel.  Attor- 
ney General  v.  Green,  86  Fla.  154,  18  Sontli. 
884,  and  (nsee  cited. 

Under  snch  precedenta,  the  counsel  for  the 
appellee  were  Justified  In  conceding  that  they 
wwe  bound  the  original  titie,  and  c<m- 
tended  only  that  the  change  was  not  matxi- 
rial,  and  that  the  short  titie  was  sufficient  to 
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•c<Hnpl7  with  tike  constitutional  onnnuuid, 
"Each  law  enacted  In  the  Legislature  shall 
embrace  bat  one  subject  and  matter  pn^wly 
connected  ttaerewltli,  wblcb  subject  shall  be 
briefly  expressed  bt  the  tltlew" 

We  need  not  consider  wheOiOT  the  act  em- 
twaces  more  than  one  subject  and  matter 
fffoperly  connected  therewith,  batonly  whether 
the  title  Is  not  too  restrictive  to  express  this 
subject  In  other  words,  does  the  title,  "An 
act  to  Incorporate"  a  railroad  company  soiA- 
.ctently  apprise  the  Leglslatnre  and  the  peo- 
ple that  under  such  a  tltie  a  large  land  grant, 
liundreds  of  miles,  perhaps,  from  the  pro* 
-posed  line  of  road,  will  be  Included  tbere- 
onder? 

Two  attempts  are  made  to  justify  the  title 
—one  upon  authority  of  adjudged  oases,  the 
4>ther  upon  an  appeal  to  contemporaneous  his- 
tery  of  legislattve  grants  under  shnllar  tities, 
wherein  it  Is  assorted  erery  one  was  put  on 
notice. 

Hirst,  as  to  the  adjudged  cases  cited  by  ap- 
pellee :  In  State  ex  rel.  McQuald  r.  Oommls- 
aloners  of  Duval  County,  23  Fla.  488.  8  South. 
193.  we  held  that  the  title,  "An  act  to  es- 
tablish the  municipality  of  JactaonTtlle.  pro- 
ride  for  Its  government,  and  prescribe  Ite 
lurisdlctlon."  was  suffld^tly  broad  to  en- 
large Its  territorial  llmttB,  so  as  to  take  In 
other  municipalities  adjacent  thereto.  Nec- 
essarily an  act  to  establish  a  municipality 
may  Include  therein  the  territorial  limits  of 
the  town,  and  this  court  held  that  the  ter- 
ritory covered  by  the  new  chartw  was  mat- 
ter properly  connected  therewith.  Cases  are 
cited  us  from  Georgia.  IIUdoIs,  Kentucky, 
South  Carolina,  Virginia,  and  West  Virginia, 
all  of  which  hold  that  the  title  to  "Incorpo- 
rate a  railroad"  la  sufflctratly  broad  to  permit 
thereunder  counties  and  towns  to  subscribe 
for  the  stock  or  to  Issue  bonds  therefore. 
The  Supreme  Court  of  the  United  States  In 
Ban  AntoDlo  t.  Mebaffy,  96  U.  S.  312.  24  L. 
Ed.  816,  declared  such  a  title  sufficleut  under 
the  Texas  Constitution  to  bind  the  city  of  San 
Antonio  for  bonds  voted  and  Issued  In  pur- 
euance  of  a  provision  of  tlie  act.  This  ruling, 
however,  was  subsequently  repudiated  by  the 
Supreme  Court  of  Texas  in  Peck  v.  City  of 
Ban  Antonio,  51  Tex.  490.  These  citations  are 
not  coatrolllng  upon  the  point  at  issue  before 
U3,  and  the  reasoning  employed  by  the  earlier 
ones  shows  clearly  the  distinction. 

Apart  from  the  generalities  Indulged  In  as 
to  the  necessity  for  caution  to  be  exercised 
by  the  courts  before  setting  aside  or  declin- 
ing to  make  effective  the  action  of  a  co- 
ordinate branch  of  the  government,  the  de- 
cisions are  based  upon  the  postulate  that 
under  the  general  Bul)Ject  pr  object  of  "In- 
corporation" may  be  Included  as  matter 
germane  or  connected  therewith  the  persons 
who  may  become  "Incorporators,"  and  In  the 
.absence  of  other  constitutional  restrictions 
tbe  Legislature  may  enlarge  that  class,  so 
as  to  permit  certain  persons  or  entitles  to 
enter  npon  the  speculation,  who  liaTe  no  such 


capacity  under  title  general  bicorporatloa 
law. 

The  cases  most  in  pi^nt  that  are  brought 
to  our  attention  are  two  from  New  York, 
both  of  which  hold  that  Oie  title  to  ■ineoi^ 
p(ffate"  is  too  restrictive  to  pwmit  a  loan 
or  grant  from  the  state.  People  «x  reL  t. 
Allen,  42  N.  T.  404,  and  People  ex  nL  Fall- 
ing T.  Oommtssloners  of  Highways,  68  Btah. 
(N.  Y.)  70.  These  cases  were  cited  approv- 
ingly by  ns  in  support  of  a  declaration  that 
a  title  to  an  act  was  too  narrow  in  Webster 
V.  Powell,  86  Fla.  708;  text  718,  18  South. 
441.  8ee^  also.  Case  v.  Loftus  (0.  a)  48  Fed. 
889. 

Oounsel  for  appellee  disclaim  any  sinlstw 
purpose  in  those  asking  the  diarter,  and  vre 
freely  accord  them  whatever  benefit  may 
come  from  good  motives.  The  fact  remains, 
however,  that  the  short  title,  to  which  alone 
we  look,  Is  so  narrow  and  so  innocent  look- 
ing  that  neither  the  Legislature  nor  the  peo- 
ple of  Florida  were  thereby  put  npon  notice 
that  hundreds  of  thousands  of  acres  oC  I2ie 
public  domain  were  being  granted  away. 

Under  our  Constitution  as  amended,  bills 
may  be  read  1>y  their  tltie  only  upon  the 
first  and  second  readings,  and  must  be  read 
by  sections  only  upon  tbe  final  passage,  and 
the  Journals  almost  never  contain  any  part 
of  the  bill  except  Its  titie  and  certain  prof- 
fered amendments,  nor  do  the  newspapers 
as  a  rule  publish  more  than  the  titles.  It 
Is  of  Importance,  therefore,  ttiat  these  titles 
be  not  misleading  and  lull  Into  Indifference 
tbe  members  of  the  Zjegtslature  and  tiie  peo- 
ple of  the  state.  With  sudi  a  restriction  In 
the  Constitution,  a  legislator  may  excuse 
himself  from  a  critical  analysis  of  a  bill  np- 
on which  he  Is  to  vote,  and  it  perhaps  may 
be  said  that  the  legislative  mind  is  not  fnlly 
directed  towards  specific  provisions  of  a  bill, 
but  only  to  the  general  outline  thereof  as 
disclosed  by  tbe  titie. 

The  general  rule  to  guide  the  courts  In  the 
consideration  of  questions  of  restrictive  ti- 
tles has  been  frequently  announced  by  us. 
Carr  v.  Thomas,  18  Fla.  736;  State  ex  rel. 
Gonzalez  v.  Palmes,  23  Fla.  620,  3  South. 
171;  Holton  v.  State,  28  Fla.  803,  9  South. 
716;  State  ex  rel.  Attorney  General  v.  Green, 
36  Fla.  154,  18  South.  334;  County  Commis- 
sioners of  Duval  County  v.  City  of  Jackson- 
ville, 36  Fla.  196.  18  South.  339,  29  L.  R.  A. 
416;  Webster  v.  Powell,  supra;  State  ex  rel. 
Attorney  General  v.  Bums,  38  Fla.  367,  21 
South.  290;  State  ex  rel.  Attorney  Geneml 
V.  Bryan  (Fta.)  39  South.  929.  In  the  major- 
ity of  the  cases  cited  legislation  has  been, 
stricken  down  as  being  without  the  purview 
of  the  title  to  the  act.  Even  If  tiie  question 
were  open  under  our  decisions,  upon  prin- 
ciple and  authority  we  would  hold  the  title 
too  narrow. 

Appellee's  appeal  to  contemporanec^ns  his- 
tory Is  of  no  avail.  It  is  true  that  many 
charters  were  grnuted  between  1883  and  1883 
with  similar  titles,  which  upon  examination 
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-dls^0B  land  grunts  of  tbe  Intonsl  Inqtrore- 
luent  fuiul,  Umlted,  bowerer,  to  alternate  >eo- 
tKMu  wlfliin  stx  milea  of  tiie  line  of  the  rail* 
roada.  fibonld  we  admit  tiie  orerpovering 
Inflnanee  of  addi  acta  of  the  Legislature, 
■coold  It  go  fnrtber  tban  to  glre  waning  tliat 
a  ilmilar  grant  was  being  now  conferred? 
It  la  boldly  aaaerted  that,  under  chapter 
4267,  the  grant  Is  to  any  overflowed  lands 
nndliposed  of  at  tbe  time  of  Its  passage, 
-within  the  dwnaln  ot  the  stat^  and  that  no 
«iant  to  any  other  railroad  by  Oe  state  has 
Iwen  so  broad.  Gontemp(«aneons  htatory, 
then,  gave  no  notice  that  an  entirely  new 
field  was  oBeaeA  np  fw  donations.  While 
it  la  troe  many  diarters  were  passed  with 
these  brief  titles,  it  was  by  no  means  the 
onlrertoal  practice  and  ^itrtubly  more,  nn- 
merieaUy,  contained  fuller  titles,  contahiing, 
In  addition  to  the  title  before  as,  the  words 
'*to  grant  aid  thereto^"  "to  fadUtnte  the  con- 
Btnictlmi  of/*  and  similar  eagpresslons.  It  Is 
further  trne,  as  matter  of  contemporaneoos 
hlstoiy,  of  which  we  may  take  jndiclal 
tnowleilU  e,  that  many  of  these  diarters  were 
oUalned  by  "promoters'*  and  were  long  since 
forfdted,  and  while  It  Is  doubtless  true  tha^ 
•nndw  similar  titles,  the  tmstees  have  con- 
T^ed  lands,  yet  there  is  no  adjudication  by 
ihls  eonrt  ttiat  tends  in  any  wise  to  recognize 
tile  mflSdency  of  the  title  to  such  acts. 

In  doubtful  cases  we  have  yielded  our 
lodgment  to  administrative  or  l^^latlve 
■conatmctlott,  and  In  other  states  the  courts 
hare  apparently  yielded  their  own  Judg- 
ments In  matters  less  doubtful,  whoi  to  hold 
otherwise  would  amount  to  serious  embar- 
rassmrait  to  ttie  adrainlstnitlon  of  law  and 
order.  The  latter  Is  a  dangerous  precedent, 
vben  followed,  even  In  extreme  cases,  and 
has  not  obtained  here;  nor  do  we  feel  tempt- 
ed the  aerlonsnesB  of  the  situation  to  fol- 
low it  now.  If  barm  Is  done,  Hie  I^^shi- 
tnie  is  the  forum  for  relief. 

We  are  unwilling  to  assert  that,  whenever 
a  railroad  asks  for  artldes  of  Incorporation, 
the  people  Ihroutfiout  tiie  state  are  thereby 
pat  upon  notice  Out  hidden  beneath  so  sim- 
ple a  request  ttiere  luiks  a  grant  of  lands 
amountliv  to  a  prindpallty,  but  affirm  that, 
when  flie  rallroad*s  only  basis  for  equity  Is 
foonded  upon  such  esoteric  grant,  the  courts 
of  Oils  state  wUl  not  aid  them. 

Applying,  then,  the  rule  recognised  by  this 
and  all  other  courts  whose  opinions  we  havft 
eumtaied  upon  the  point  of  restrictive  tlties, 
we  hold  that  the  quoted  sections  0,  10,  and 
18  of  diapter  4287  are  not  Indoded  within 
tile  title  **An  act  to  incorporate  the  Atlantic, 
Ruwannee  Blver  ft  Oulf  Railroad  Company," 
and  are  tiierefore  tnelfectlve  and  void. 

It  Is  but  fair  to  tbe  circuit  Judge  ^o  de- 
cided the  cause  below  to  state  that  it  Is  prob- 
able that  tbe  point  discussed  by  us  was  not 
properly  and  fully  presented  at  the  hearing 
before  him. 

It  follows  that  the  order  overruling  the 
demnner  to  the  Mil  must  be  reversed,  with 


dlrectlms  that  the  demurrer  be  sustained 
and  the  bill  dlamlssed.  It  is  so  ordered,  at 
the  cost  of  the  appellee. 

SHACKLEFORD.  C.  J.,  and  TAYLOR, 
HOCKBR,  and  PARKHILL,  JJ.,  and  MA- 
LONSI,  Circuit  Judge,  concur. 

WHITFIELD,  J.,  dlsqoallfled. 

On  Rehearing. 

COCKRBLL,  J.  In  Its  petltloa  fbr  re- 
hearing the  appellee  suggests  tbat  we  erred 
"In  holding  and  assuming  that  tiie  oonnsd 
for  appellee  conceded  Irr^larlty  In  tiw 
passage  of  tiie  act  of  the  Legislature  known 
as  diapter  4267,  p.  228,  of  the  Acts  of  18^, 
such  as  would  limit  the  consideration  by  the 
court  of  the  sufficiency  of  the  title  of  said 
act  to  the  titie  *An  act  to  Incorporate  the 
Atlantic,  Suwannee  River  &  Oulf  Railroad 
Company.'"  The  quoted  suggestion  Is  not 
ezactiy  the  statement  of  the  opinion,  irtildi 
followed,  as  the  court  understood  and  recall- 
ed tbe  oral  argument  of  at  least  one  of  the 
attorneys  for  the  appellee,  the  exact  conces- 
sions made.  We  are  unwilling,  however,  to 
be  placed  In  the  attitude  of  taking  Issue 
with  counsel  on  a  matter  of  mem<Hry,  and 
therefore  withdraw  from  the  opinion  any  In- 
ference that  mlg^t  attach  to  such  concession. 

It  was,  however,  not  the  *V!Qncesslon"  of 
connsel  that  rendered  the  grant  unconstitu- 
tional and  void,  nor  did  sudi  concession  oper- 
ate upon  the  minds  of  the  court  In  so  hold- 
ing; but  tbe  fact,  dlsdosed  affirmatively  by 
the  Journals  of  the  Legislature,  that  the  ti- 
tle of  the  act,  as  It  passed  the  two  houses  and 
was  voted  on  by  the  I^slators,  was  too  ra- 
strictive  to  an>rlse  them  that  sudi  a  land 
grant  was  t>eli%  made. 

The  appellee  also  asks  tiiat  the  decree  bo 
modified  to  emtble  the  petitioner  to  show 
that  the  titie  to  the  bUI  as  actually  Introdno- 
ed  Into  the  House  and  at  all  subsequent 
stages  was  In  the  form  as  now  published, 
and  that  the  fact  of  the  shorter  form  appear- 
ing In  the  Journals  was  due  to  the  mistake 
or  carelessness  of  the  derks.  To  grant  this 
request  would,  be  to  penult  uncertain  parol 
evidence  to  countervail  the  legislative  Jour- 
mils,  and  would  produce  ovwwhdmlng  un- 
certainty as  to  the  validity,  force,  or  effect 
of  every  law  upon  the  statute  books.  If  ad- 
mitted fcff  the  purpose  of  sustaining  an  act. 
It  would  be  equally  admissible  to  overtiirow 
an  act  and  cannot  be  permitted.  Happel  v. 
Brethauer,  70  III.  160,  22  Am.  Rep.  70;  At- 
torney General  v.  Rice,  64  Midi.  385,  St  N. 
W.  203;  White  v.  Hlnton,  8  Wya  753,  30 
Pac.  17  L.  R.  A.  66;  Common  Couucll 
of  City  of  Detroit  v.  Board  of  Assessors  of 
City  of  Detroit^  91  Midi.  78.  M  TH.  W.  787. 

16  i«.  R.  A.  oa 

The  only  other  point  presented  Is,  we 
think,  suffidently  answered  In  tbe  original 
opinion,  and  the  petition  la  denied. 
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SHACKLBFOKD,  O.  J.,  and  TAYLOR, 
HOGKEK.  and  PABKHILL,  JJ.,  and  MA* 
LONE,  Circuit  Judge,  concur. 

WHITFIELD,  J.,  dlsQiialUled. 


LOVBJOT  T.  BESSEMER  WATERWORKS 
CO. 

(Snpreme  Court  of  Alabama.  Maj  U,  19D6.) 

Watebs  —  Municipal  Sttfplt  —  Lobsks  bt 
FiEB— Liability  of  Wateb  Coicfant. 
A  resident  of  a  city  cannot  recover  dam- 
ages for  loss  bj  fire  occaBioned  by  tbo  failure 
of  a  waterworks  company  to  furnish  a  aupply 
of  water  th  ac^rdance  with  ita  contract  with 
the  city. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  ConrseB,  8  301.] 

Appeal  from  City  Court  of  Bessemer;  B. 
Clay  Jones,  Judge. 

"To  be  ofiBclally  reported." 

Action  by  G.  M.  Lovejoy  against  the  Bes- 
semer Waterworks  Comimny.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiffs  aK>eal. 
Affirmed. 

The  complaint  In  this  case  contained  two 
counts,  as  follows: 

"Plaintiff  claims  of  the  defendant  $10,000 
aa  damages,  for  that  heretofOTe,  to  wit,  on 
the  19th  day  of  March,  1902,  the  defendant 
operated  the  waterworks  system  for  supply- 
ing water  to  the  fire  plugs  of  the  dty  of 
Bessemer  for  exiln^ulBhlng  fires,  under  a  con- 
tract with  the  city  of  Bessemer  by  the  terms 
of  which  the  defendant  bound  Itself  to  keep 
Its  system  of  waterworks  In  efFectire  working 
order,  and  to  supply  the  said  city,  its  citizens, 
and  manufacturing  establishments  of  said 
city  with  water  for  sanitary,  fire,  domestic, 
and  manufacturing  purposes,  and  to  keep  a 
fall  and  sufficient  quantity  of  water  at  all 
times  sTailable  for  all  of  the  purposes  afore- 
said, and  by  the  terms  of  tbla  contract  de- 
fendant had  the  excluslTe  ri^t  to  fumlsh 
water  within  the  limits  of  said  dty ;  that  on 
Bald  date  plaintiff  owned  and  resided  in  a 
certain  house  situated  in  said  dty  of  Bes- 
■emer,  to  wit,  on  Dartmoutb  ftTenae,  between 
Twentieth  and  Twemy-Flrst  street,  in  said 
■dty,  and  had  a  large  amount  of  personal  prop- 
Aty  in  said  bouse;  that  on  said  day  said 
bbdse  caught  fire,  anA  said  flre  department  at- 
tended the  scene  of  aaid  flre,  ready,  able,  and 
willing  to  ntlngnlsh  said  fire,  provided  there 
bad  betA  a  proper  supply  of  water  to  be 
promptly  bad  from  said  flre  plug,  and  it  was 
tbe  duty  df  defendant,  growing  out  of  the 
aforesaid  contract  with  the  dty  of  Bessemer, 
to  exerdSB  due  care  to  furnish  a  full  and 
available  mipply  of  water  for  said  purpose; 
but.  notwiOistandlng  said  duty,  defendant 
•o  negligently  conducted  Itself  In  that  regard 
that  there  was  not  a  full  and  available  supply 
of  water  to  be  had  fnun  said  flre  pluft  and 
as  a  proximate  consequence  thereto  plaln- 
tUTs  bouse  was  destroyed  by  fire,  and  most  or 
all  of  said  personal  properly  waa  destroyed 


by  said  flre,  and  plalntlfE  lost  a  large  amount 
of  furniture,  fixtures,  books,  brlc-s-hrac,  and 
other  valuable  personal  pn^ierty,  and  said 
house  was  lost  to  plalntlfl. 

"Count  2.  Plaintiff  dalms  of  the  defendant 
the  further  sum  ot  $10,000  aa  damages,  for 
that,  heretofore,  to  wit,  on  the  19th  6aj  of 
March.  1902,  defendant  operated  the  water- 
works ay  stem  for  supplying  water  to  tSie  flre 
plugs  of  the  dty  of  BesseniCT  for  the  use  of 
the  flre  department  (ff  the  dty  of  Besaem^ 
for  extinguisbliv  fires;  that  <ni  said  date 
plaintiff  owned  and  redded  in  a  certain  bouao 
situated  In  said  dty  of  Bessemer,  to  wit,  on 
Dattmontli  avenu^  between  Twentieth  and 
Twenty-Flrat  street,  in  said  dty,  and  bad  a 
large  amount  of  personal  property  In  said 
house;  that  on  said  day  said  house  caught 
fire,  and  said  flre  department  attended  the 
scene  of  said  flre,  ready,  willing,  and  able  to 
extinguish  said  flr^  provided  there  had  been 
a  proper  supply  of  water  to  be  promptly  had 
from  said  flre  plug,  and  it  was  the  duty  of  de- 
fendant, growing  out  of  a  contract  with  said 
city  of  Bessemer,  to  exerdse  due  care  to  fur- 
nish a  proper  supply  of  water  for  said  pur- 
pose; but,  notwithstaudlug  said  duty,  defend- 
ant wrongfully  and  willfully  failed  to  fur- 
nish a  proper  supply  of  water  at  said  fire 
plug  for  said  purpose,  and  as  a  proximate 
consequence  thereof  said  house  was  destroy- 
ed by  fire,  and  most  or  all  of  said  personal 
property  was  destroyed  by  said  fire,  and 
plaintiff  lost  a  large  amount  of  furniture, 
pictures,  books,  bric-a-brac,  and  other  val- 
uable personal  property,  and  said  house  was 
lost  to  plaintiff,  all  to  plaintiff's  damage 
$10,000.   Wherefore  he  sues." 

The  defendant  Interposed  the  following 
grounds  of  demurrer  to  the  complaint,  to 
each  count  separately:  "(1)  It  does  not  ap- 
pear that  the  defendant  owed  the  plaintiff 
any  duty  to  supply  water  to  the  flre  plug  of 
the  city  of  Bessemer.  (2)  It  does  not  appear 
that  the  defendant  was  under  any  contract 
to  supply  water  for  the  extinguishment  of 
said  flre,  for  the  breach  of  which  contract' 
plaintiff  bad  any  rlg^t  of  action.  It  does 
not  appear  that  the  plaintiff  was  a  party  to 
tlie  alleged  contract  between  the  defmidant 
and  the  dty  of  Bessemer,  or  that  aald  cm- 
tract  inured  to  the  plaintUTs  benefl^  so  that 
he  can  maintain  an  action  against  defendant 
for  the  breach  thereof.  (4)  No  facts  are  al- 
leged from  whidi  it  appears  that  defendant 
was  under  any  contract  w  duty  to  >uK>ly 
water  for  the  fire  p]i%  of  the  dty  of  Beasemer 
for  extlnguisblnc  fires.  (S)  It  does  not  ai^ 
pear  that  the  dtofendant  owed  the  plaintiff 
aiv  duty  to  supply  water  fw  the  use  of  the 
fire  department  for  the  extingnisbmait  of  the 
flre  whidi  it  Is  alleged  destroyed  plaintifTa 
bouse  and  the  personal  property  thoetai.*' 
These  demurrers  were  sustained  by  tlie  court, 
and,  the  plaintiff  dedlnlng  to  plead  ova>, 
judgment  was  rendered  In  &vor  of  the  de- 
fendant. 
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Bowman,  Hareh  &  Beddow  and  Plnkney 
Scott,  for  appellant.  Bennen  &  Bennera,  for 

WEAELBT,  O.  J.  The  orerwhelmlng  weight 
oS  BVtboritT  18  against  the  right  of  the  plain- 
tiff to  maintain  this  action.  The  reason  why 
be  may  not  do  bo  ts  that  there  is  a  want  of 
privity  between  blm  and  the  defendant  which 
disables  talm  ^ther  from  suing  for  a  breach 
of  the  amtract  or  for  the  breach  of  duty  grow- 
ing out  of  the  contract  It  Is  huposslble  at 
this  late  day  to  say  anything  new  lown  the 
rabjeet.  and  It  would  be  aflectatloo  to  attonpt 
avy  elaborate  dlacmston  of  the  qpeetlon  In- 
▼olred.  The  reasoning  whldb  leads  to  the 
eondoBlon  may  be  found  In  many,  If  not  all, 
of  llie  following  cases,  which  bare  beoi  ex- 
amined and  whldi  hold  against  the  rii^t  of 
a  plalntUt  nnder  similar  ctmdltlons,  to  recov- 
er daraues  for  losses  by  fire  occasioned  by  the 
fallore  of  a  waterwwks  company  to  furnish  a 
tapfilf  of  water  as  tt  had  stipulated  to  do  in 
its  cwtract  with  the  municipality :  Nlckerson 
T.  Kldg^rt  Hydraulic  Ca,  40  Conn.  24,  88 
Am.  Bep.  1;  roster  t.  Lookout  Water  Co.,  8 
Lee  (Tenn.)  42 ;  Davis  r.  Watramrks  Co..  54 
Iowa.  60,  6  N.  W.  126,  87  Am.  Bep.  186;  Finr- 
ler  T.  Waterworks  Ca,  88  Qa.  219,  9  8.  B.  078, 
20  Am.  St  B^.  813;  Ferris  t.  Water  Co.,  16 
Ner.  4i  40  Am.  Bep.  488;  Becker  v.  Waters 
works.  79  Iowa.  419,  44  N.  W.  694,  IS  Am.  St 
B^.  377;  Howsmon  t.  Trenton  Water  Co., 
lie  Ua  804,  24  S.  W.  78i  41  Am.  St  Bep. 
694, 23  U  B.  A.  140;  Bitdi  T.  Seymour  Water 
Co.,  139  Ind.  214,  37  N.  S.  982,  47  Am.  St 
Rep.  258;  Brltton  V.  Green  Bay  Water  Ca, 
51  N.  W.  84,  81  Wis.  48,  28  Am.  St  B^  856 ; 
House  Houston  Water  Co.  (Tex.  Civ.  App.) 
22  8.  W.  277,  affirmed  by  Supreme  Court  of 
Texas  in  88  Tex.  233,  31  S.  W.  179,  28  L.  R.  A. 
532;  Beck  t.  K.  Water  Co.  (Pa.)  11  Atl.  300; 
Wilkinson  r.  Ught  Heat  St  Water  Co.  (Miss.) 
28  South.  877;  Mott  7.  Cherry  Vale  Water 
Co.,  48  Kan.  12.  28  Pac.  989,  16  L.  R.  A.  375. 
30  Am.  St  Rep.  267;  Bush  t.  Artesian  Water 
Ca  (Idaho)  43  Pac.  69,  95  Am.  St  Rep.  161 ; 
Eaton  T.  Falrbury  Waterworks  Co.,  37  Neb. 
S46,  56  N.  W.  201,  21  li.  R.  A.  653,  40  Am.  St 
Bq).  510;  Allen  ft  Cnrrecr  Mfg.  Co.  t.  Shreve- 
port  Waterworks  Co.  (La.)  37  South.  980,  68 
L  R.  A.  650 ;  Boston  Safe  Deposit  ft  Trust 
Co.  V.  Salem  Water  Co.  (C.  C.)  94  Fed.  238; 
Metropolitan  Trust  Co.  t.  Topeka  Water  Co. 
(C.  C.)  132  Fed.  702.  Only  two  courts  In 
the  United  States,  as  far  as  we  can  ascertain, 
have  sustained  an  action  of  this  kind.  The 
first  case  so  holding  is  Paducah  Lumber  Co. 
y.  Paducah  Water  Supply  Co.,  89  Ky.  340,  12 
8.  W.  554,  13  S.  W.  249,  7  L.  R.  A.  77,  25  Am. 
8t  Rep.  536,  which  cited  no  authorities,  and 
In  which  the  holding  was  unnecessary,  since 
tbere  was  In  that  case  a  private  contract  be- 
tween the  water  company  and  the  consumer 
which  required  the  Are  pressure  to  be  furnish- 
ed. The  later  Kentucky  cases  but  followed 
^  first  decision.   In  Gorrell  v.  Water  Supply 


Co.,  124  N.  C.  828,  82  8.  B.  720,  46  L.  R.  A. 
513,  70  Am.  St  Rep.  598.  It  was  held  by  a 
divided  court  that  a  similar  action  would  lie. 
The  decision  was  rested  upon  the  principle, 
stated  by  the  court  In  general  terms,  that  one 
not  a  party  or  privy  to  a  contract  but  who 
Is  the  beneficiary  thereof.  Is  entitled  to  main- 
tain an  action  for  its  breach,  and  many  cases 
are  cited  which  are  assumed  to  sustain  the 
general  proposition,  which  was  stated  without 
qualification. 

It  la  not  true,  however,  that  the  principle 
can  be  maintained  to  the  full  ectent  and  in 
the  unqualtfled  terms  stated  by  the  Supreme 
Court  of  North  Carolina  in  the  Oorreil  Case, 
supra.  The  same  cases  there  cited  v^ere  ex- 
amined by  the  Supreme  Court  of  Missouri  In 
Howsmon  v.  Trenton  Water  Co.,  119  Mo.  304, 
24  S.  W.  784,  41  Am.  St  Rep.  654,  23  L.  R.  A. 
146.  and  were  shown  to  establish  the  quali- 
fication that  "the  rule  Is  not  so  far  extended 
as  to  give  to  a  third  person,  who  is  only  in- 
directly and  tncidoitally  benefited  by  the  con- 
tract the  ri^t  to  sue  upon  it"  It  was  fur- 
thermore shown  that  in  the  cases  where  an  ac- 
tion had  been  sustained,  when  instituted  by  a 
third  party  uimn  a  contract  for  bis  boiefit 
there  had  been  a  debt  or  duty  owing  by  the 
promisee  to  the  party  <daimlng  the  rifixt  to 
sue  upon  the  promise.  It  Is  not  claimed  that 
fbB  city  of  Bessemer  owed  any  duty  to  the 
plaintiff  to  furnish  water  for  the  extinguish- 
ment of  fire^  or  that  an  action  could  have  been 
malntabied  against  the  ci^  for  a  failure 
In  that  regard.  While  tbere  has  not  hereto- 
fore l>een  a  direct  adjudication  In  this  state 
of  the  question  presented  by  this  record  as 
arising  out  of  a  water  mQ>ply  contract,  yet 
there  has  been  an  incidental  recognition  of 
the  want  of  a  right  of  recovery  by  a  property 
owner  against  a  water  company  falling  to 
observe  its  contract  with  a  municipality  to 
furnish  water  for  the  extinguishment  of  fires. 
In  Bienville  Water  Supply  Co.  v.  Clly  of  Mo- 
bile. 112  Ala.  260,  20  South.  742,  83  L.  R.  A. 
59,  57  Am.  St  Rep.  28,  in  vindicating  the 
right  of  the  city  to  enjoin  the  water  company 
from  cutting  off  the  water  supply,  where  a 
contract  existed  for  the  supplying  of  water 
for  fire  purposes,  Brickell,  C.  J.,  said:  "If 
the  city  may  not  adopt  this  remedy,  It  Is  with- 
out any  remedy.  If,  pursuant  to  the  notice 
given,  the  company  should  shut  off  its  water 
supply,  and  damage  should  result  matter 
how  extended.  It  Is  settled  that  neither  the 
city  nor  the  owners  of  private  property  Injur^ 
ed  by  the  breach  of  public  duty  could  main- 
tain an  action  against  the  company."  The  prin- 
ciple of  law  which  controls  this  case  is  also 
stated  and  applied  in  the  somewhat  similar 
cases  of  WilllamB  v.  StIlIwell,88Ala.  332,  6 
South  914,  and  City  Council  of  Montgomery  v. 
Halse  (at  the  present  term)  40  South.  6Wl 
The  latter  case  Involved  a  contract  by  a  light- 
ing company  to  light  the  streets  of  a  city. 

In  his  work  on  Waters  and  Water  Rights, 
Mr.  Famham  considers  the  question  In* 
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voItM  In  this  case,  and  rerlews  some  of 
the  autboritles  upon  tbe  subject  He  says 
tbat,  BO  far  aa  the  decIsioDB  favorable  to 
the  maintenance  of  the  action  are  based  on 
the  theory  that  one  for  whose  benefit  a  con- 
tract la  made  may  sue  to  enforce  It,  they  are 
uttsonnd,  and  asserts  that  the  only  gromid 
upon  whldi  such  sntts  can  be  anstatned  is 
tbat  the  contract  Is  made  by  the  taxpayer  as 
piinclpal,  throng  the  Instmmentali^  of  the 
mnnldpallty  as  bis  agent  The  author  also 
asserts  that,  ''erea  If  the  company  undertakes 
to  pay  the  damages  wblcSi  will  resolt  to  tax- 
{Hurers  becauae  of  Its  braadi  of  dnty,  there 
can  be  no  recoTery  nnless  plaintiff  shows  him- 
self ta  be  a  tazpayert**  dtlBg  ft>r  the  imposi- 
tion the  case  of  Matt  y.  Cherryrale  Water 
Company,  48  Kan.  IS,  IB  L.  R.  A.  875,  80  Am. 
St  Be^  26T,  28  Paa  960.  After  considerable 
discussion  the  learned  author  condudea  that 
the  dedslons  adrwse  to  the  right  to  main- 
tain the  aetlmt  are  oorrect  In  their  result, 
although  be  thinks  tbat  they  bave  been  placed 
on  the  wrong  principle;  that  Is,  llie  prlnc^le 
of  want  of  privity.  His  <4)lnlon  is  that  "tlie 
nonliability  of  the  water  company  OepoidB,  not 
on  the  inability  of  the  taximyer  to  maintain 
the  actl<m,  but  on  the  tellure  of  tiie  water 
company's  contract  to  cover  the  UabUlty  sued 
fin',*'  whlA  lack  of  liability  be  bases  upon  the 
prcqporitlon  that  the  contracting  water  com- 
pany is  not  an  insnm  against  fire  losses,  and 
that  Ita  agreement  to  furnish  water  la  not  an 
^reonent  to  extlngnlsh  fires,  ramham  on 
Waters  and  Water  Bights,  pp.  842-848, 1 160b. 

Much  mli^t  be  ni^^ed  pro  and  oon  as  to  the 
proper  ground  upon  which  to  place  nonliabili- 
ty, but  we  have  no  desire  to  enter  i^wn  that 
fidd  of  disputation.  It  suffices  tor  all  prac- 
tical purposes  of  this  case  to  say  tbat  our 
own  decisions,  in  whldi  tlie  fvlnlona  were 
written  1^^  as  able  Judges  as  ever  occupied 
thla  bench,  and  In  which  13i»e  was  no  dia* 
sent  have  rested  the  conclusion  In  similar  cas- 
es Involving  pnbllc  contracts  uptm  the  dec- 
laration that  there  was  a  want  of  privity; 
and  tills  dedaratlon  has  likewise  been  made 
by  many  other  American  courts,  enjc^lng 
the  very  highest  reputation,  if.  Indeed,  It  has 
not  been  made  by  all  the  courts  of  last  resort 
which  have  reached  the  same  conclusion  aa 
tbat  we  here  announce.  If  there  be  those 
who  think  the  decision  should  be  rested  upon 
the  theory  that  the  contracting  company  has 
not  assumed  liability  for  damage  or  loss  from 
fire,  because  liability  for  such  loss  was  not 
within  the  coutemplatlon  of  the  parties  to  the 
contract  they  must  admit  the  correctness  of 
our  holding,  although  not  agreeing  to  the  res- 
son  which  this  court  and  other  courts  have 
chosen  to  give  as  the  basis  of  their  decisions. 
When  there  Is  agreement  as  to  the  result  In 
any  case,  differences  as  to  the  reasons  Induc- 
ing or  that  should  Induce  that  result  are 
not  vital  nor  always  important. 

We  recognize  that  the  absence  of  a  remedy 
by  suit  for  damages  for  a  failure  by  a  water 


company  to  furnish  water  for  Are  purposes^, 
according  to  its  contract  with  a  city,  leaves- 
the  subject  "In  an  extremely  uusatlsfsctoiy 
posltiim,"  as  stated  In  the  note  to  Britbm  t. 
Waterworks  Co.,  29  Am.  St  Bepu  SS6;  868,  yet, 
as  the  learned  onnotator  snggeeta,  "the  only 
security  would  sean  to  be  In  legislation  or  in. 
the  Inoorporatiw  of  smne  suitable  prorWoiL 
In  future  contracts  of  ttils  descriptlffii,  frtien- 
ever  the  ta^ayer  desires  to  reswve  a  person- 
al ronedy  against  the  water  company."  It 
Is  not  tiie  fonctim  of  a  court  to  main  law  to- 
fit  hard  cases. 

^e  demurrer  to  the  complaint  was  propee- 
tj  sustained. 

Afilrmed. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ.^ 
concur. 


HAND  LTTMBBB  00.  T.  HALL 
(Baprone  Gourt  of  Alabama.  May  10,  1906.> 

1.  ACCOSD    ARB    SaTISFAOTIOII  —  PaET  PAT- 
HS ITT— AcOEFTA  N  CB  . 

Where  a  claim  Is  unliquidated  or  the- 
amount  thereof  is  in  dispute,  a  payment  and- 
aoceptanoe  of  a  leas  sum  ttian  claimed  in  satis- 
faction Is  an  accord  and  satiafaction. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Gent  Dig.  Accord  and  Satisfaction,  |  67.] 

2.  Release— CoHTBACT  Debt. 

A  release  of  a  simple  contract  debt  need 
not  be  in  writing,  but  may  be  by  parol. 
8.  AcoosD  Ann  Satistactioii— UllLIQTnnATBl> 

DEMANDB—BvinENCB— SUFFICIENCT. 

Evidence  examined,  and  held  to  support  a 
finding  that  a  claim  of  an  attorney  for  services- 
was  miliquidated  and  the  amount  thereof  Id 
dispute,  so  that  a  payment  and  acceptance  of 
a  leas  sum  than  claimed  In  aatisfaction  of  tbe- 
claim  operated  aa  an  accord  and  sathfaetlon. 
4.  Same. 

A  clioit  sent  to  hla  attorney  a  diedt  con- 
taining the  words  "to  full  of  all  aoconnts.'*' 
The  attorney  refused  to  accept  the  check  and 
proposed  that  the  client  should  erase  therefrom 
the  words  quoted.  The  client  prepared  another 
check  and  voucher.  The  vonoier  attached  to- 
the  check  recited  that  it  was  given  In  full 
of  all  services  rendered.  The  attorney  detached 
the  voucher  and  collected  the  check.  Seld  to- 
constitute  an  accord  and  satiafaction. 

Appeal  from  Circuit  Gourt,  Baldwin  Oonn- 
ty;  William  S.  Anderson,  Jndgeu 

"To  be  offldally  reported.** 

Action  by  Leslie  Hall  against  tbe  Hand 
Lumber  Company.  Frmn  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

This  was  an  action  begun  by  appellee  to 
recover  an  attorney's  fee.  Nearly  all  the 
facts  necessary  to  an  understanding  of  the 
case  are  set  out  in  the  opinion.  The  check 
and  voucher  referred  to  in  the  opinion  are- 
in  words  and  figures  as  follows:  "To  cover 
voucher  47a  Bay  Mlnette,  Ala.,  6/30,  1902. 
Baldwin  County  Bank,  pay  to  tbe  order  of 
Leslie  Hall  (30.00,  thirty  &  »«/i«o  dcrilars. 
J.  D.  Hand."   Indorsed  on  back  of  the- 
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cbeck:  "I^sHe  HaU."  And  a  Toacber  In 
ipords  and  figures  as  follows:  Voucher  No. 
478.  Dollne,  Ala.,  May  80,  1900.  Hand 
Lombor  Co.,  Dollne,  Ala^  to  Leslie  Hall,  Dr. 

Regulation  No.   ,   Bay  Mlnette,  Ala. 

Id  foil  of  all  services  rendered  ta  any  or 
all  of  the  following  companies,  viz. :  Hand 
Lumber  Company,  Tag  Lady  Jane,  Hand  Ex- 
port Company.   Paid  by  check  number  7ft. 

Anthwlzed:  J.  D.  Hand.   Approved:  . 

Attested  correct:  G.  J.  S.,  Auditor.  Re- 
ceived  ,  190-,  of  Hand  Lumber  Co., 

90  ft  **/ioo  dollars  Id  full  of  the  aboTe 
amonnt  Please  date,  sign,  and  return  at 
once."  The  plaintiff  testified  that  he  re- 
ceived this  check  actually  attached  to  the 
Toucher.  "I  collected  the  check,  and  kept 
the  voucher,  and  did  not  sign  and  return  It 
The  Indorsement  on  the  check  Is  fta  my  hand- 
writing." It  was  shown,  further,  that  the 
check  had  been  previously  forwarded  to  the 
plaintiff  with  the  voucher  attached,  which 
the  plaintiff  returned,  declining  to  accept 
It  ai  payment  Afterwards  the  check  and 
voucher  almve  set  out  were  sent  in  place  of 
the  check  and  voucher  returned. 

Stevow  ft  Lyons,  for  appelant  Mitchell 
ft  Tonsmelze  and  QreBorj  L.  &  H.  T.  Smith, 
for  appellee. 

W^KLET.  0.  J.  '*The  rule  that  the  pay- 
ment of  a  less  sum  than  the  real  debt  will  be 
no  satisfaction  of  a  larger  sum  without  a 
release  by  deed  applies  only  to  conceded  or 
undisputed  demands.  Where  the  claims  are 
In  dispute  the  compromise  and  part  payment 
thereof  are  sufficient  consideration  to  support 
the  discharge^"  24  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  p.  288.  The  cases  of  Barron  v. 
Vandvert,  18  Ala.  232,  Pearson  v.  Thomason, 
15  Ala.  700,  50  Am.  Dec.  159,  and  Hodges 
V.  Tenn.  Implement  Co.,  123  Ala.  673,  26 
South.  490,  each  Involved  an  Indebtedness  by 
note,  and  In  those  cases  there  was  no  dispute 
as  to  the  existence  of  the  Indebtedness  as 
ertdenced  by  the  written  obligations.  In 
each  of  tbem  the  holding  was  that  on  part 
payment  of  the  debt,  without  surrender  of 
the  note,  the  agreement  by  the  creditor  to 
acc^t  in  dlB(4iarge  of  the  debt  a  less  sum 
In  money  than  the  debtor  owed  was  a  nude 
pact  constituting  no  bar  to  a  recovery  of 
the  balance.  Those  cases,  therefore,  do  not 
at  all  cuiflict  with  the  settled  rule  above 
announced,  and  which  has  also  been  thus 
stated:  **Wben  a  claim  is  unliquidated  or  in 
dispute,  payment  and  acceptance  of  a  less 
sum  than  claimed  In  satisfaction  operates  as 
an  accord  and  satisfaction,  as  the  rule  that 
the  receiving  of  a  part  of  the  debt  due, 
under  an  agreement  that  the  same  shall  be 
In  full  satisfaction,  is  no  bar  to  an  action 
to  recover  the  balance,  does  not  apply  when 
the  plaintlfTs  claim  Is  disputed  or  nnllquldat- 
ed.  In  snch  case  the  concession  made  by 
one  is  a  good  consideration  fOr  the  concession 
made  by  the  other.  The  fact  that  the  credit- 
or was  not  legally  bound  to  make  any  abate- 


ment of  his  claim,  or  that  the  amount  scent- 
ed was  much  less  than  the  creditor  was  en- 
titled to  receive  and  would  have  recovered, 
bad  he  brought  action,  does  not  In  any  way 
affect  the  rule."   1  Cyc  229. 

It  Is  quite  true  that  section  1805  of  the 
Code  of  1896,  declaring  the  effect  of  written 
releases,  receipts,  and  dlschai^es,  has  no  ap- 
plication to  this  case,  because  the  plaintiff 
gave  DO  writing  of  the  kind  mentioned  lu 
that  section.  A  release,  however,  at  least 
of  a  simple  contract  debt,  need  not  be  in 
writing,  and  no  set  form  of  words  Is  neces- 
sary. It  may  be  by  parol,  may  be  express 
or  Implied,  or  may  result  by  operation  of 
law.  24  Am.  &  Eng.  Ency.  Law  (2d  Ed.> 
284.  Tfie  dictum  In  Hart  v.  Freonan, 
Ala.  667,  that  the  Code  section  corresponding^ 
with  section  1805  of  the  Code  of  1896  re- 
quires settlements  for  the  composition  of 
debts  to  be  la  writing,  was  declared  la 
Singleton  v.  Thomas,  73  Ala.  205,  to  be  er- 
roneous as  a  general  proposition,  although^ 
correct  In  the  particular  case  wherein  It 
was  nttered.  The  questions  for  consider- 
ation in  this  case,  therefore,  are,  first, 
whether  the  claims  of  the  plaintiff  beyond 
the  sum  paid  blm  were  conceded,  or  whether 
they  were  disputed  or  unliquidated;  and, 
second,  whether,  If  the  latter,  they  were  dis- 
charged by  what  was  written  and  done  be- 
tween the  parties,  taken  in  connection  wltb^ 
the  collection  by  the  plaintiff  of  the  check, 
under  the  circumstances  shown  by  the  un- 
disputed evidence^ 

The  appellee  contends  that  "the  evidence 
does  not  show,  nor  tend  to  show,  the  claim 
of  the  plaintiff  against  defendant  for  services 
sued  for  In  this  case  was  ever  disputed,  nor 
that  the  plaintiff's  claims  against  J.  D.  Hand^ 
or  Hand  Dxport  Company,  or  the  Baldwin 
County  Bank  were  ever  denied,"  while  the- 
appellant  contends  Just  the  contrary.  The- 
evddence  must  therefore  be  examined  to 
settie  this  question  of  fact,  controverted  be- 
tween counsel.  The  plaintiff's  suit  was  first 
brought  for  $100,  and  then  amended  so  as 
to  claim  (250,  and  was  upon  the  common 
counts.  He  testified  to  havlDg  been  employ- 
ed by  defendant  to  render  legal  services  Id 
tiiree  cases,  but  had  no  contract  as  to  the 
amount  to  be  paid  In  any  of  the  cases,  and  he 
offered  evidence  of  attorneys  as  to  what  was 
a  reoscmable  fee  In  each  case.  He  claimed, 
prior  to  collecting  the  check,  to  which  we 
refer  more  fully  later  cm,  that  be  should  be 
paid  $80  In  the  "Lady  Jane  Tug  Case,"  for 
which  Iton  be  bad  presented  a  bill  at  one 
time  for  $22.50,  and  when  the  check  was  re- 
ceived there  was  a  suit  pending  by  the  plain- 
tiff to  recover  the  sum  of  $30  for  said  fee. 
The  plaintiff  testified  that  he  had  a  yearly 
retainer  from  Mr.  Hand  of  $50  for  what  we 
UTuy  designate  generally  as  certain  small 
legal  services,  not  Including  the  servlc?e8 
for  which  this  suit  Is  brought  Mr.  Hand, 
however,  testified  that  he  had  an  arrange- 
ment or  contract  with  the  plaintiff  whereby 
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he  was  to  pay  him  $60  per  rear  for  whatever 
services  he  might  call  upon  him  to  render 
for  himself  or  his  companies ;  and  that  he 
employed  plaintiff  to  do  vrbatever  he  was 
called  on  to  do  for  any  of  the  companies 
the  witness  was  Interested  In,  which  were 
the  Hand  Export  Company,  the  Hand 
Lnmber  Company,  the  Hand  Land  Company, 
and  the  Baldwin  County  Bank.  It  was  con- 
ceded that  the  retainer  of  $50  for  the  year, 
whatever  It  included,  had  been  paid.  Hand 
further  testified  that  on  one  occasion  the 
plaintiff  told  him  that  the  cases  In  Baldwin 
conn^  were  covered  by  the  fee,  meaning 
the  retainer,  while  the  witness  said  he  told 
plaintiff  he  nndM-stood  the  retainer  to  also 
cover  the  "Lady  Jane  tog  fee."  l>lalntlff, 
according  to  the  testimony  of  the  vrttness, 
replied  that  he  thought  otherwise,  wherenpon 
Hand  ssld,  according  to  his  testimony,  that 
he  would  see  If  the  captain  of  the  tug  would 
pay  that  bill.  Thla  review  of  ttie  evidence 
has  disclosed,  we  think,  a  controversy  as  to 
the  amoont  of  one  Item,  and,  fnrtber,  there 
was  serious  controversy  as  to  whether  the 
services  were  not  all  Included  In  the  retains, 
which  bad  been  paid.  Nor  was  any  item  of 
the  account  liquidated. 

The  question  of  law  then  arises  whether 
the  receipt  and  collection  of  tbe  check,  under 
the  circumstances  shown,  settled  plsintlfTs 
claim  in  fuIL  A  plea  of  release  Is  in  the 
record,  and  appellee  concedes  It  was  suf- 
ficient as  a  pleading  to  present  the  defense 
on  wblch  appellant  relies.  The  check  and 
voucher  as  first  sent  the  plaintiff  were  de- 
clined, and  plaintiff  would  not  receive  the 
check  In  full  of  the  services,  as  stated  In  the 
ftce  of  the  check  and  voucher.  Plaintiff 
proposed,  however,  that  If  defendant  would 
«rase  from  the  check  the  words  'in  full  of 
all  accounts,"  and  return  the  check,  he  would 
accept  It  as  payment  In  the  tug  case.  Hand 
did  not  do  as  plaintiff  proposed,  but  pre- 
pared another  check  and  voucbtr,  under  the 
same  number,  the  voucher  being  attache^  to 
the  check,  and  the  latter  on  Its  face  statli^  It 
was  to  cover  voucher  478;  that  being  the  num- 
ber of  the  voucher  attached.  From  this 
voucher  It  appeared  the  check  was  given  "in 
full  of  all  services  rendered  to  any  or  all  of 
the  following  companies,  namely:  Hand  Lum- 
ber Company,  Tug  La^  Jane,  Hand  Blxport 
Company.**  The  plaintiff  detached  the 
Toucher,  collected  the  check,  and  tbereopcm 
sued  the  Hand  Lttmber  Company  In  this 
aotlon. 

'We  cannot  constme  the  correqcKindence 
and  action  of  the  parties  otherwise  than  as 
constituting  a  proposal  to  tbe  plaintiff  to  pay 
tbe  amount  of  the  check  in  full  settlement  of 
all  claims  mmtioned  In  the  voucher,  and  as 
the  acceptance  of  the  proposal  by  the  plaintiff, 
thereby  releasing  the  defendant  from  further 
liability ;  and  the  plaintiff  will  not  be  heard 
to  say  he  accepted  it  only  in  payment  of  hla  fee 
in  the  tug  case;  The  plaintiff  must 'have 
known  tlie  tender  was  made  on  condition* 


and,  having  accepted  and  collect^  the  check, 
was  bound  by  the  condition/  1  Cyc  333. 
"While  a  mere  tender,  though  of  the  whole 
amount  due,  when  unaccepted,  does  not 
operate  to  extinguish  or  satisfy  the  claim, 
yet  wben  made  In  full  of  the  amount  due 
and  accepted,  without  protest  as  to  its  suf- 
ficiency, the  debt  t>ecomes  extinguished. 
The  creditor  may  reject  a  tender  on  condition 
that  he  receive  it  in  full  of  his  claim ;  but, 
if  he  accept  It,  he  Is  bound  by  the  condition, 
and  will  not  be  allowed  to  keep  the  money 
and  repudiate  the  condition."  Hanson  v. 
Todd,  96  Ala.  828,  10  South.  854.  The 
plaintiff,  no  doubt.  In  the  course  he  pursued, 
supposed  he  was  safe  in  doing  so.  twcause  a 
somewhat  similar  action  was  held  in  Hodges 
T.  Tenn.  Implement  Co.,  323  Ala.  573,  26 
South.  490,  not  to  constitute  full  satisfaction 
of  tbe  debt;  but  that  case  Involved  an  un- 
disputed tndebtednesa  and  la  dlsttaigalshable 
from  this. 

The  def^idant  was  entitled  to  the  general 
affirmative  charge,  and  for  tlw  refusal  to 
give  it,  as  requested  In  writing,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Berersed  and  remanded. 

TT80N,  BIUPSON,  and  ANDERSON,  JJ^ 
omcur. 


BUTOBKICK  PUB.  CO.  v.  CBANFORD 

MERCANTILE  CO. 

(Sopreme  Court  of  Alabama.   May  8,  1900.) 

Saxss— Actions  xob  Pbicx  —  ADiaagiBmrT 
09  Evidence. 

Id  eq  action  for  tbe  price  of  patterns,  where 
the  defendant  pleaded  a  set-off  for  patterns  re- 
turned to  plaintiff,  a  written  contract  between 
tbe  parties  whereby  tbe  defendant  agreed  to 
retain  the  patterns  sent  him  till  a  date  later 
tfaan  that  at  which  be  actually  returned  tliem 
was  admlsaible  In  evidence. 

Appeal  from  Law  and  Equity  Court» 
Walker  County;  Peyton  Norvell,  Judga 

"Not  officially  reported." 

Actlcoi  by  the  Butterick  Publishing  Uom- 
pany  against  the  Cranford  Mercantile  Com- 
pany. From  a  Judgment  In  favor  of  defend- 
ant, plaintiff  api^Ifl.  Reversed  and  re- 
manded. 

This  was  an  action  bflgm  by  appellant 
against  appellee  for  the  purchase  price  of 
certein  pattema  shipped  to  bim  under  a 
written  contract  The  plea  was  Um  general 
Issuer  and  setoff.  TbB  defendant  admitted 
the  conectneas  of  the  account,  but  aU^;ed 
that  he  had  returned  pattema  ttoogh  to 
more  than  pay  the  account,  leaving  a  balance 
over  in  his  favor.  Two  written  oontracts  vrara 
introduced,  of  date  Beptembor  28,  1886,  and 
January  12,  WOO,  respectively.  In  each  of 
these  contracts.  It  was  provided  that  pattmu 
purcbased  under  tb»  agreemont  might  b* 
returned  la  exchange  tor  new  pattema  to 
be  ordered  at  the  time  ot  the  retum  or  siriise- 
qnently  thereto,  bat  not  in  exchange  for  gooda 
other  than  patterus.  Fattons  may  be 
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tarned  tirlo»  dnrins  eacb  year.  In  Jauoary  or 
Febniaiy,  or  July  tn-  August,  at  nlne-tentlu  of 
tbe  imn  paid  to  them.  PlalntlCf  attempted  to 
introdnra  tbe  nmtTact  made  June  7,  1900^ 
irhldi  also  provided  that  patterns  might  be 
retnmed  on  the  aame  terms  and  at  tbe  same 
time  as  provided  In  the  other  agreonent, 
with  tbe  addltl<Hial  agreement  that  "pat* 
ter&B  retnmed,  either  tor  exchange  or  re- 
demption, at  tiie  termination  of  tite  agree* 
ment,  must  have  been  procured  direct  from 
the  party  of  the  first  part,  and  not  throngh 
any  othra-  party,  and  pattmis  stamped  <ff 
maiked  (otherwhn  than  1^  mai^  affixed  by 
party  of  the  first  part  at  tbe  time  of  the  sale), 
wet,  opened,  or  In  any  way  damaged  or 
dettoed,  ahaU  not  be  returned.  Failnre  or 
neglect  to  perform  the  provisions  of  this  con- 
tract by  eAtbo*  party  shall,  at  tbe  cotton  of 
the  otbor,  release^  aald  other  party  from  all 
obl^thHOs  baennder.  It  was  shown  1^  the 
testlnumy  that  an.  or  about  the  month  of 
Ifay,  1901,  the  defendant  retnmed  to  the 
platattlfl  what  is  alleged  to  be  the  entire  stock 
of  patterns  on  band.  This  stock  the  defend- 
ant agreed  to  keep  on  hand  nntll  B^tember 
7,  1902,  and  defendant  vi(toted  thla  agree- 
ment by  returning  the  pattmu  In  May,  1901. 
The  patterns  are  stUI  held  the  plaintiff 
BQbJect  to  tbe  or<tor  of  tbe  defmdant,  of 
which  defendant  was  notified  letter,  as 
they  were  not  retnmed  In  accordance  with 
tbe  terms  of  the  contract  It  was  fnrthor 
ihown  that  the  defendant  refosed  to  accept 
tiie  month^  sb^miait  fw  Jnn^  which  was 
forwarded  early  In  the  month  of  Uay,  and 
whldi  was  ordered  bj  the  defendant  It 
was  further  shown  that  defendant  settled 
for  all  goods  purchased  up  to  February,  1901, 
except  the  $100  standing  credit 

Acnff  &  Acnff,  for  appellant  Coleman  ft 
Bankhead,  for  appdlee. 

WHAKT^TGY,  0.  J.  The  undisputed  evi- 
dence and  the  conceseton  by  tbe  defendant 
established  the  plalntifTs  right  to  recover 
tbe  sum  of  $125.10,  unless  this  right  was 
defeated  by  a  conntor  right  vpon  the  part  of 
defesdant  nnder  Its  plea  of  set-off.  The  plea 
alleges  an  indebtedness  to  the  defendant  on 
tbe  part  of  the  plaintiff  "for  patterns  re- 
turned to  the  plaintiff."  It  became  neces- 
sary, therefore,  to  the  establlshmrat  of  this 
plea  that  the  defendant  prove  a  return  of 
tbe  patterns,  and  that  the  return  was  made 
under  such  circumstances  and  conditions  as 
would  create  an  Indebtedness  from  the  plain- 
tiff to  the  defendant  The  def^dant  offered 
no  evidence,  but  relied  upon  tbe  plalntifTs 
evidence  to  support  tbe  plea.  Tbe  trial  court 
held  tbe  plea  had  been  proven  to  such  an 
extmt  as  to  require  Judgment  over  against 
the  plaintiff  for  a  small  sum. 

The  patterns  were  returned  In  May,  1901, 
utd  it  was  Important  to  Inquire  wbat  con- 
tract then  existed  between  the  parties  upon 
the  fqibject  of  a  right  to  return  patterns  and 
have  payment  tbereffn;  Tbe  plaluttfTs  evl- 
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dence  <m  which  defaidjuit  relied,  showed  that 
when  the  patterns  were  returned  the  defendant 
was  notified  they  had  been  retnmed  In  viola- 
tion of  tbe  agrcCTient  between  tbe  parties, 
and  that  they  wo-e  h^d  subject  to  defend- 
anf  a  order.  Tbe  plalntifTs  evidence  showed 
that  all  goods  purchased  up  to  Febraary, 
1901,  had  been  paid  for,  exc^  the  snm  of 
$100,  which,  under  the  second  nrntract  re- 
mained on  tSie  bofAA  as  a  standing  credit, 
and,  as  we  understand  the  evidence,  tbis 
sum  and  the  price  of  the  patterns  purehased 
frmn  February,  1901,  to  May,  1901,  had  been 
added  together,  and  from  the  total  undisput- 
ed credits  had  beoi  deducted,  leaving  tiie 
sum  of  $126.10  confee»edly  due  on  the  ac- 
count The  set-off  was  based  upon  a  claim 
for  returned  patterns.  Ttie  contract  of  Juno 
7,  1900,  was  offered  by  plaintiff  to  be  proven, 
and  an  efflUt  was  made  to  secure  Its  admis- 
sion in  evldaic&  If  this  bad  been  admitted 
It  would  have  appeared  to  be  In  force  from 
tbe  date  mentioned,  and  the  right  to  return 
patterns  purchased  under  It  would  have  beea 
subject  to  Its  terms.  The  contract  the  tblrd 
In  point  of  time  betweok  the  parties,  would 
have  shown,  w  at  least  tended  to  show,  that 
the  defendant  by  reason*  of  some  of  the 
terms  thereot  considered  In  Uie  light  of  other 
evidence  in  the  cas^  had  no  rl^t  to  claim 
paymoit  for  the  retnmed  patterns,  or  to  re- 
turn them  at  fbe  time  th^  were  retnmed. 
The  court  erred  In  not  allowing  this  pnxtf 
to  be  made.  The  result  was  that  the  rights 
of  tbe  parties  were  not  adjudicated  upon 
the  real  facts  of  tbe  ease.  We  see  no  reo^ 
son  why  the  contract  would  not  have  been 
admlaslble  as  tending  to  sunxtrt  the  cause 
of  action  alleged  In  tbe  complaint  It  would 
have  fixed  the  price  of  the  patterns  ordered 
under  It,  and  whm  coupled  with  proof  of 
the  fomlsMng  of  tbe  Items  of  tbe  account^ 
or  Btune  of  them,  would  have  establlsbed,  or 
tended  to  establteb,  tbe  onnmon  counts  of 
tiie  comi^nt  for  at  least  a  part  of  tbe  sum 
claimed.  Tbe  Item  of  *^itandlnc  credllf 
BBons  to  have  accrued  under  the  second  con- 
tract, which  was  In  evidence  without  objec- 
tion. 

While  we  have  said  the  excluded  contract 
was  admissible  to  snnwrt  the  cause  of  ac* 
tion,  It  was  not  Importont  for  ttiat  purpose^ 
Tbe  account  was  conceded,  and  It  was  only 
In  reference  to  tbe  defense  of  set-off  the  said 
exdudiBd  contract  was  material  to  be  proven. 
But  it  was  highly  Important  to  the  plain- 
tiff, aa  bearing  upcm  tbe  qu»tion  of  the  right 
of  the  defendant  vel  non  to  return  patterns 
and  have  credit  ther^OT,  and  as  support- 
ing the  plalntUTs  contention  that  the  plea 
of  set-off  could  not  be  sustained  under  the 
existing  contract  There  was  reversible 
error  In  excluding  the  contract  and  for  this 
reason  tbe  Judgment  must  be  reversed,  and 
the  cause  remanded. 

Beversed  and  remanded. 

TYSON,  SIMPSON,  and  AJ4DE1RS0N,  JJ. 
concur. 

Digilized  by  GooqIc 


82 


41  SOUTHEBN  BBFORTBB. 


(Abu 


RICHARDSON  t.  STATE. 
(Supreme  Court  of  AlatMuoa.  April  28,  1906.) 

1.  CiiinRAZ^  Law— Facts  BELXTAnr  to  Ib- 

SUK— BXPZAKATORT  MATTEB. 

On  a  prosecution  for  morder,  queBtiong  to 
a  witness  as  to  his  knowledge  of  the  time  and 
place  where  deceased  was  said  to  have  been 
killed  ven  proper,  vhere  they  were  merelj  in- 
troductory to  his  testimony  as  to  hta  docB 
tratUng  tracks  from  the  reputed  place  of  the 
crime  to  defendant's  house. 

2.  SaHB  — CONnSSIONB— PBUJUIIIABT  DTI- 
DBNCK. 

-  An  officer  testified  that  a  confeBsltm  was 

Tolnutary,  and  that  no  reward  or  inducement 
was  offered  or  threat  made.  No  objection  was 
made  to  the  statement,  and  no  cross-examination 
had,  ftod  though  it  appeared  that  another  was 
present  at  the  time  of  the  confession,  there 
wan  no  evidence  as  to  any  act  done  by  him  to 
wrongfully  Induce  a  staterorat  by  defendant 
Held,  that  the  confession  was  properly  admitted. 
8.  Homicide— Pboxihitt  to  Scene  of  Cbiue. 

On  a  prosecution  for  murder,  it  was  com- 
petent to  prove  that  on  the  day  of  the  kitling 
defendant  was  seen  with  a  shotzun  about  a 
mile  or  more  from  the  scene  of  the  crime. 

[Ed.  Note.— For  cases  in  pdnt,  Bee  vol.  26, 
Cent  Dig.  Homicide,  S  341.] 

4.  Cbiuinal  Law— ElxPLANATOBT  Evidence. 

Where  it  is  proposed  to  introduce  evidence 
to  show  that  dogs  trained  to  track  human  be- 
ingB  were  put  on  the  trail  at  the  scene  of  the 
crime,  and  that  they  went  thence  to  a  point 
where  defendant  was  shown  to  have  been  after 
the  crime,  it  is  proper  to  permit  a  witness 
familiar  with  the  dogs  and  accustomed  to  hand- 
ling them  to  testify  that  they  are  skilled  in  trail- 
ing men  and  within  what  time  after  the  mak- 
ing of  tracks  the  dosa  would  take  np  and  follow 
the  trail. 

6.  Homicide— In  OBiH  IN  ATI  NG  Cibcumstarces. 

Where,  on  a  prosecution  for  murder,  there 
was  evidence  that  defendant  was  in  the  vicin- 
ity of  the  crime  about  the  time  it  was  committed, 
and  a  confession  tended  to  show  that  he  was 
present  and  participated,  and  that  he  left  the 
scene  hi  company  with  H.  and  went  to  the 
honee  of  H.,  it  was  competent  to  prove  that 
trained  dogs  took  up  a  trail  at  the  ecene  of 
the  crime  and  followed  It  to  or  near  the  house 
of  H. 

6.  Witnebses  —  Gbobs-Bxauination—  Scope. 

Where  evidence  was  admitted  that  dogs 
trained  to  track  human  beings  were  put  on  the 
trail  at  the  scene  of  the  crime,  and  that  in  tak- 
ing the  trail  they  went  thence  to  a  point  where 
defendant  was  shown  to  have  been  after  the 
crime,  defendant  should  have  the  fullest  oppor- 
tunity by  cross-examination  to  inquire  into  the 
breeding  and  toting  of  the  dogs,  and  into  all 
circumstancea  which  might  lead  the  jury  to 
believe  that  the  dogs  were  unreliable  or  nn- 
akiUed. 

7.  Ceiiiinal  Law— Opinion  Evidence, 

Wliere  there  was  evidence  of  the  trailing 
of  defendant  from  the  scene  of  the  crime  by 
dogs  trained  in  trailing  human  beings,  but  it 
appeared  that  the  dogs  left  the  trail  at  a  cer- 
tain place  and  went  out  into  a  field,  and  that 
the  owner  of  the  dogs  called  them  back  and 
pat  them  again  on  the  track,  and  that  the  trail 
was  Beveral  times  lost,  it  was  error  to  permit 
the  owner  of  the  dogs  to  testify  that,  from  what 
he  knew  of  the  dogs,  he  thought  that  the  rea- 
son the  dogs  quit  the  trail  was  because  there 
was  a  body  of  men,  and  that  tiie  dogs  expected 
to  find  the  person  uiey  had  been  traUinf. 

Appeal  from  Circuit  Court,  Haroico  Coun- 
ty ;  John  T.  Lackland.  Judgo^ 
**To  be  officially  reg^rted." 


Robert  Richardson  was  convicted  of  mur- 
der, and  he  appeals.  Bereraed  and  remand- 
ed. 

ThlB  def«>ndant,  together  with  Albert  Rich- 
ardson and  John  Hoskins^  was  indicted  for  the 
murder  of  Frank  L.  Fosque.  The  defendant 
demanded  a  severance,  and  was  tried  alone, 
and  convicted,  and  sentenced  to  be  banged. 
The  witness  Townsend  testified  that  he  was 
sent  from  Selma  with  a  lot  of  dogs,  which  he 
obtained  from  the  tJnlon  Star  kennel;  that 
he  had  tried  the  dogs  before,  and  knew  they 
were  trained  dogs;  that  he  remembered  the 
time  when  Dr.  Fosque  was  said  to  have  been 
killed;  that  be  was  shown  the  place  where  it 
was  said  the  murder  was  committed.  All  the 
questions  bringing  out  the  above  testimony, 
together  with  the  answers  thereto,  were  ob- 
jected to  by  the  defendant,  and  motion  was 
made  to  exclude  each  separately,  which  ob- 
jections and  motions  were  overruled  by  the 
court.  He  farther  testified,  over  the  objection 
of  the  defendant:  "I  took  the  dog  Rock. 
He  picked  up  the  trail,  and  the  dog  Rye  Join- 
ed therein.  They  struck  the  trail  20  or  30  feet 
from  where  I  was  told  the  body  had  Inln. 
We  first  picked  np  the  trail  down  the  bill  In 
a  nataral  depression,  trailed  down  the  branch 
and  Into  the  woods."  The  witness  farther 
testified  that  he  bad  handled  dogs  all  of  his 
life,  and  knew  that  these  dogs  would  trail 
the  tradis  of  men;  that  "these  dogs  have 
trailed  a  track  nine  hours  old.  I  know  these 
dogs  are  man  trailers,  and  I  saw  two  human 
tracks  In  the  creek  that  night  a  small  one 
and  a  large  one,  where  the  dogs  were  tralllnfc. 
The  tracks  went  In  the  direction  of  the  de- 
fendant's house,  and  the  dogs  trailed  In  the 
same  direction.** 

Wilson  &  Wilson,  for  ai^llant  Hsss^ 
Wilson,  At^.  Oen^  fttr  the  State. 

WEAKLBT,  O.  J.  The  several  qoestlons 
propounded  to  the  witnesB  Townsend  as  to 
his  knowledge  of  the  time  and  place  where 
and  when  the  deceased  was  said  to  have  been 
killed  were  within  the  rule  declared  In  8to- 
ball  T.  State,  116  Ala.  454,  458,  28  Sontb.  182, 
and  were  properly  allowed.  Th^  were  mere- 
ly Introductory  to  other  questions  necessary 
to  elicit  facts  that  were  legal  erldence 
Frazler  v.  State,  116  Ala.  442,  23  South.  134; 
Green  v.  State,  96  Ala.  29,  11  South.  478. 

Tbere  was  testimony  addressed  to  the 
court  that  the  confession  of  the  defendant 
was  voluntarily  made,  and  that  the  ofBcer  to 
whom  It  was  made  offered  no  reward  or  in- 
ducement and  made  no  threat  to  procure  the 
defendant  to  make  the  incnlpatory  statement 
Under  these  circumstances  we  cannot  declare 
that  the  trial  court  erred  in  holding  the  con- 
fession to  be  competent  and  In  allowing  It  to 
go  to  the  Jury,  although  another  person  was 
present  at  the  time  of  the  confession  and 
there  was  an  absence  of  evidence  as  to  any 
act  done  by  such  person  to  wrongfully  Induce 
a  Btateuient  by  the  defendant  or  that  sncb 
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person  did  nothlns  Improper  to  procure  the 
cwfenlon  to  be  madck  No  obJectUm  was 
made  to  the  statement  oC  tbe  witness  that  the  ■ 
confession  was  voluntary,  and  no  cross-exam- 
loatlon  was  indnlged  to  dlspTore  the  state- 
ment; The  court,  therefore,  was  autborized 
to  eonclnde  tiut  a  sufficient  predicate  bad 
been  laid  to  warrant  the  admission  of  the  con- 
f6r  the  conatderatlon  of  the  Jury. 
It  was  MHDpetent  to  prove  that  on  the  day 
of  the  killing  the  defendant  was  seen  with  a 
shotgun  hy  witnesses  who  were  cutting  cord- 
wood  about  a  mile  or  more  finun  the  scene  of 
tbe  CTim& 

The  previous  decisions  of  this  conrt  have 
settled  that  wai&  proper  conditions  it  Is  per- 
missible, for  the  purpose  of  connecting  a  de- 
fendant with  a  crime,  to  admit  evidence, 
along  with  the  other  drcnmstances,  that  dogs 
trained  to  tracb  hnman  beings  were  pnt  on 
tbe  trail  at  tlie  aceae  of  the  crime,  where  clr- 
cmnstances  or  evidence  tend  to  show  the  de- 
fiant had  been,  and  tlut  after  taking  the 
trail  they  wmt  tbrace  to  a  point  where  de- 
(CDdant  is  shown  to  have  been  after  the  com- 
mlsBlon  of  the  act  Hodge  v.  State,  98  Ala. 
10,  18  SonttL  885,  80  Am.  St  Rep.  17;  Slmp- 
mn  V.  State.  Ill  Ala.  6;  Little  v.  State  (Ala.) 
80  South.  674.  Tbe  case  of  Pedl^  v.  Com- 
monwealth, 103  Ky.  41,  44  8.  W.  143.  82  Am. 
St.  Rep.  606^  42  li.  R.  A.  432.  Is  to  the  same 
effect.  Where  such  evidence  Is  proposed  to  be 
Introduced.  It  would,  of  course,  be  proper  to 
allow  a  witness,  familiar  with  the  dogs  and 
accustomed  to  handling  them,  to  testify  that 
tfa^  are  skilled  In  tbe  trailing  or  tracking  of 
men,  and  within  what  time,  after  the  making 
of  tracks,  tbe  dogs  would  take  up  and  follow 
the  trail.  The  court  committed  no  error  In 
allowing  the  witness  Townsend  to  testis 
along  these  lines.  There  was  evidence  tend- 
ing to  show  that  the  defendant  was  In  the 
vicinity  of  the  crime  about  the  time  It  was 
pommltted,  and  his  confession.  If  the  Jury  be- 
lieved he  made  a  confession,  tended  to  show 
be  was  present  and  participated  In  the  mur- 
der, and  that  be  left  the  scene  In  company 
with  one  Hosklns,  and  went  by  tbe  house 
of  said  Hosklns  on  his  way  to  bis  own  home, 
not  very  far  away.  It  was  competent,  there- 
fore, to  prove  that  trained  dogs  took  up  a 
trail  at  tbe  scene  of  the  crime  and  followed  it 
to  or  near  the  house  of  Hosklns.  Tbe  court 
tberefore,  committed  no  error  In  declining  to 
exclude  all  the  evidence  upon  the  subject  of 
tbe  trailing  by  the  dogs. 

When  evidence  of  this  character  Is  admit- 
ted, a  defendant  should  have  the  fullest  oppor- 
tunity by  cross-examination  to  Inquire  Into 
tbe  breeding  and  the  testing  of  the  dogs,  and 
into  all  tbe  circumstances  and  details  of  tbe 
hunt,  that  he  may  lead  the  Jury  to  believe,  if 
be  can,  either  that  the  dogs  are  unreliable  or 
noskllled,  or  that  the  dogs  so  acted  on  the 
trail  as  to  deprive  the  evidence  of  Incrlmlnat- 
iDg  value.  For  this  purpose,  no  doubt  the  de- 
fradnnt's  counsel  proved,  on  cross-exnmina- 
tkm  by  the  state's  witness,  that  the  dogs  1^ 


the  trail  in  the  woods  and  went  out  Into  a 
field,  and  that  the  wltoess  called  tlwm  b&tk 
and  pnt  them  agato  on  the  trat^,  and  that  tbe 
trail  was  several  times  lost  Thereupon  the 
solicitor  asked  the  witness  on  redirect  exam- 
ination, "Why  did  tlie  dogs  quit  and  leave  tbe 
trail  and  go  out  htto  the  field?**  The  defend- 
ant interposed  an  objection  to  tbe  question 
upon  the  ground,  among  others,  that  It  called 
for  the  conclusion  of  tbe  witness.  The  trial 
Judge  sustained  the  objection,  but  only  condi- 
tionally; for  he  remarked  "that  the  witness 
could  not  testify  as  to  why  they  did  so,  unleBS 
the  witness  was  thoroughly  acquainted  with 
their  habits  and  training."  Thereupon  the 
witness  answered:  'Trom  what  I  know  of 
these  dogs,  I  would  say  that  tbe  reason  the 
dogs  quit  the  trail  and  went  out  into  tbe 
field  was  because  there  was  a  body  of  men 
out  In  the  front  snd  the  dogs  expected  to 
find  the  person  they  had  been  trailing." 
The  motion  of  tbe  defendant  to  exclude  this 
answer  on  the  ground  that  it  was  an  opinion 
and  the  coucluston  of  the  witness  should 
have  heai  granted.  Tbe  wltoess  could  not 
know  why  the  dogs  went  Into  the  field.  It 
was  a  matter  of  Inference  only.  The  cause 
moving  the  dogs  to  abandon  the  trail  and  go 
toto  the  field  was  a  matter  of  deduction  from 
all  the  facts  and  circumstances'  In  evidence, 
carefully  weighed  and  considered,  and  was 
not  a  fact  to  which  a  witness  could  testify. 
Wltoesses  are  not  allowed  to  reason  to  a  Jury. 
Tbef  must  speak  to  and  of  facts.  Like  Inten- 
tion or  motive  or  belief,  to  be  toferred  from 
facts,  tbe  Jury  must  deduce  the  conclusion, 
unaided  by  the  opinions,  reasoning,  or  infer- 
ences of  wltoesses.  Peake  v.  Stout  8  Ala. 
647;  Wbeatstone  v.  Bank,  8  Ala.  S7S;  Cle- 
ment V.  Oureton,  86  Ala.  120;  Brewer  v.  Wat- 
son, 71  Ala.  290,  46  Am.  Rep.  318;  Burks  v. 
Bra^,  80  Ala.  204,  7  South.  156.  Wltoess 
must  testify,  not  argue.  Mobile  Furniture 
Com.  Go.  V.  UtUe,  108  Ala.  389, 19  South.  443. 

There  Is  no  basis  for  a  distinction  between 
expert  wltoesses  and  others  which  would  take 
even  exffertB  out  of  ttie  g^ival  rule  against 
drawing  out  reaaona  wtaldi  conduce  to  an  act 
or  omission  to  which  they  depose.  A.  6.  S. 
B.  R.  Oa  T.  Hill.  03  Ala.  614,  519,  9  South. 
722,  30  Am.  St  R^  65.  It  may  he  the  opln- 
lon  givoi  as  to  the  reason  wl^  tbe  dogs  left 
tbe  woods  and  wat  toto  toe  field  where  the 
men  were  was  derived  from  facts  within  tbe 
knowledge  of  the  wltoess.  but  the  facts  were 
not  disclosed.  He  would  no  doubt  have  been 
allowed  to  state  any  facts  wltbin  bis  knowl- 
edge from  which  the  jury  might  have  infer- 
red the  abandonment  of  the  trial  was  Induced 
by  an  expectotion  that  the  person  aougbt 
would  l>e  found  among  the  crowd  of  men  to 
the  field,  but  tbe  toference  must  be  drawn  by 
tbe  Jury.  The  witness  could  not  properly  be 
allowed  to  substitute  himself  for  the  jury, 
and  to  draw  and  state  tbe  conclusion  to  tbeir 
place  and  stead. 
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Por  the  error  pointed  ont,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
BeTersed  and  remanded. 

HABAL80N,  DOWDELIi,  and  DEN80N, 
JJt  concur. 


BABCLTET  V.  FIELDS. 

(Supreme  Court  of  Alabama.   April  28,  1006.) 

-BEDBUFTIOn  —  USUBIOUB  IN- 


1.  MoBTaAo: 

Geu*  Acta  1900-01,  p.  164,  amending  Code 
1896,  S  2630,  declaring  tLat  contracta  for  pay- 
ment  of  usury  cannot  be  enforced,  except  for 
the  principal,  by  adding  thereto  a  proviso  that 
no  borrower  of  money  at  a  usurious  rate  shall 
be  required  to  pay  more  than  the  principal  sum 
borrowed,  adopted  after  the  decision  of  the  Su- 
preme Court  that  section  2630  did  not  destroy 
the  equitable  role  requiring  a  borrower  seeking 
relief  against  a  usurious  mortgage  to  offer  to 
pay  legal  interest  in  addition  to  the  princi- 
pal debt,  must  be  constraed  as  authorizli^ 
a  borrower  to  redeem  audi  mortage  without 
paying  any  Interest 

2.  Constitutional  Law  —  Obliqatioh  of 
Contract— Impaibment. 

Gen.  Acts  1900-01.  p.  164,  amending  Code 
1896,  S  2630.  by  adding  the  proviso  that  no 
borrower  at  a  usurious  rate  of  interest  shall 
be  required  to  pay  more  that  the  principal,  en- 
acted subsequent  to  the  execution  of  a  usurious 
mortgage,  does  not  impair  the  obligation  of  the 
contract  thereof,  in  violation  of  Const  1901, 
I  95,  though  it  abolishes  the  then  existing  rule 
of  equity  that  a  borrower,  seeking  relief  against 
a  usurious  mortgage  by  a  bill  in  chancery,  must 
offer  to  pay  legal  interest  in  addition  to  the 
principal  debt ;  the  mortgagee  having  no  vested 
right  In  the  rule. 

Appeal  from  Chancery  Court,  Blount  Coun- 
ty ;  John  C.  Carmlchael,  Chancellor. 

"To  be  officially  reported." 

Bnit  by  A.  B.  Fields  asainat  AlUe  Barcllft 
From  a  decree  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Sbugart  *  Bell,  for  appellant  M.  L.  Ward, 
for  appellee. 

WHAKLBT,  0.  J.  The  bill  was  filed  for  re- 
demption from  a  mortgage  executed  on  March 
21, 1895,  and  also  sought  relief  from  nsurloua 
Interest  upon  the  debt  secured.  There  was 
no  offer  in  the  bill  to  pay  interest  at  the  r^- 
nlar  rate,  and  the  decree  relieved  complainant 
from  paying  any  interest  The  law  in  force 
when  the  mortgage  was  executed  declared 
that  usurious  contracts  could  not  be  enforced 
"except  as  to  the  principal. "  Code  18S6,  S 
1754.  Under  the  law  then  and  theretofore 
existing  it  was  settled  that,  in  a  suit  by  a 
lender  of  money  for  the  enforcement  of  the 
contract  to  repay,  either  in  a  conrt  of  egul^ 
or  law,  where  the  defence  of  usury  was  set  up 
and  sustained,  there  could  be  recovery  only 
of  the  principal,  exclusive  of  all  Interest 
Lindsay  v.  United  States  Savings  &  Ijoan  Co., 
127  Ala.  866, 28  South.  171,  51  L.  R.  A.  393.  In 
was  further  held  that  the  payee  of  a  usurious 
contract,  becoming  the  actor  in  a  court  of 
equity,  most  always  remove  the  taint  by  an 
offer  to  abate  the  whole  of  the  interest^  since 


the  principal  was  all  fie  was  entitled  to  re> 
cover;  and,  without  an  offer  in  his  bill  to 
abate  the  whple  Interest,  the  lend^  could 
obtain  no  relief.  Hawkins  v.  Pearson,  96 
Ala.  869,  11  South.  304,  and  authorities  there 
cited.  On  the  other  hand,  the  law  was  well 
understood  to  be  that,  when  the  borrower 
upon  such  usurious  contract  sought  relief  In 
a  court  of  equity,  he  must,  according  to  the 
principles  goTeming  that  court  in  granting 
relief,  offer  to  pay  the  amount  equitably 
due;  that  is,  the  sum  borrowed  with  I^al 
Interest  Turner  t.  MerdiantB*  Bank,  126 
Ala.  397,  28  South.  469. 

Section  2630  of  the  Code  of  1896  so  amend- 
ed the  corresponding  section  of  the  Code  of 
1886  (1754)  as  to  declare  that  contracts  for 
the  payment  of  interest  at  a  higher  rate  than 
that  prescribed  could  not  be  enforced  "either 
at  law  or  In  equity,"  except  for  the  prin- 
cipal. The  purpose  and  effect  of  this  amend- 
ment or  revision,  whereby  for  the  first  time 
it  was  expressly  declared  that  usnrlous  con- 
tracts were  not  enforceable  Inequity asto  any 
interest  were  considered  by  tlils  court  in 
Lindsay  v.  United  States  Savings  4  Loan  Co., 
supra,  and  It  was  there  held  by  a  majority 
of  the  court  that  the  new  provision  had  not 
accomplished  the  destruction  of  the  eqtiitable 
rule  requiring  the  borrower,  seeking  relief  in 
equity,  to  pay  the  principal  of  his  debt  and 
l^al  interest  but  that  the  amendment  was 
merely  declaratory  of  the  existing  law,  which 
prevented  a  laider  at  a  usurious  rate  from 
recovering  any  Interest  In  a  court  of  equity, 
when  he  was  the  actor  In  that  tribunal.  By 
an  act  approved  February  23,  1899  (G«i. 
Acta  1898-99,  p.  39),  the  L^lslature  amended 
section  2630  of  the  Code  In  a  particular  not 
Involved  in  this  case;  and  thereafter,  on 
March  4,  1901  (Gen.  Acts  1900-01,  p.  1G4). 
enacted  a  statute  amendatory  of  the  act  of 
February  23,  1899,  whereby  It  was  further 
declared,  by  way  of  addition  to  the  provisions 
of  section  2630  of  the  Code,  as  follows :  "Nor 
shall  the  borrower  of  mon^  at  a  usurious 
rate  of  interest  ever  in  any  case  be  required 
to  pay  more  than  the  principal  sum  borrow- 
ed." It  cannot  be  doubted  that  this  dec- 
laration was  Inserted  In  the  statute  for  the 
purpose  of  meeting  the  decldon  of  the  ma- 
jority of  this  court  In  Lindsay  v.  United 
States  Savings  A  Loan  Co.,  supra,  and  to 
conform  the  law  to  the  views  of  Justice 
Haralson  In  his  dissenting  opinion  in  that 
case.  Stated  precisely,  the  intention  of  the 
Legislature  was  to  abrogate  the  rule,  the 
creation  of  the  equity  court  that  a  borrower, 
seeking  relief  against  a  usurious  mortgage 
by  a  bill  filed  In  the  chancery  court  must 
offer  to  pay  legal  Interest  In  addition  to  the 
principal  debt  and  to  authorize  him  to  re- 
deem without  paying  any  Interest;  and  It 
may  be  that  wider  scope  tlian  this  may  bo 
found  for  the  amendment  In  other  cases  aa 
they  may  arise.  The  chancellor  gave  this 
operation  and  effect  to  the  act  of  1901,  and 
applied  the  act  to  a  moitgaga  takoi  be* 
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fore  Its  passage  npon  a  bill  thereafter  filed. 
It  lb  not  deoled  tbat  the  Intention  of  the 
Le^latnre  was  to  alter  the  pre^zletlnK  law, 
as  above  declared;  but  the  contention  of 
couDBel  for  appellant  against  tbe  decree  of  the 
diancellor  Is  that  the  act  of  1901  cannot  be 
constitationally  applied  to  a  pre^lstlng  mort- 
gage, for  the  reason  tbat  such  application  would 
bevlolatlve  of  the  provision  that  '*there  can  be 
DO  law  of  this  state  impairing  the  obli- 
gation of  contracts  by  destroying  or  Im- 
pairing tbe  remedy  for  tbelr  enforcwnent." 
Const  1875,  art  4, 1 56;  Const  1901, 1 96.  Tbe 
■igoment  is  that  inasmuch  as  the  mortgagee 
had  a  ronedy,  by  a  sale  under  the  power,  to 
collect  tbe  debt  secured,  which  could  only 
be  restrained  by  Injunction  ont  of  the  chan- 
cery court,  and  since  the  Injunction  could  not 
be  obtained  without  offering  to  pay  legal 
hiterest  therefore  the  act  of  1901  Impairs 
or  destroys  a  remedy  for  the  enforcement  of 
tbe  mortgage  contract  within  the  meaning 
of  tbe  section  of  the  Constitution  Just  quoted. 

We  are  of  c^lnlon  the  contention  cannot  l)e 
Buccessfttlly  maintained,  and  that  It  rests 
opon  a  misapprehension  of  the  true  prindplea 
inrolred.  Under  tbe  law  as  It  existed  when 
the  mortgage  was  taken  the  agreement  to 
pay  mnirions  Interest  was  illegal,  and  the 
mortgagee  could  not  collect  any  interest 
wlien  employing  the  remedy  by  suit  either 
at  law  or  In  eqnl^.  If  the  mort^gor  inter- 
posed the  defense  of  usury.  The  contract 
Btlpulatlns  for  a  greater  rate  of  interest  than 
eight  per  cent  was  tainted  with  an  evil  and 
wrongful  intent  Hawkins  v.  Pearson,  96 
Ala.  369,  11  South.  301.  There  was  no  con- 
tractual right  to  recover  any  interest,  and 
tbat  was  so  because  the  contract,  to  the  ex- 
tent of  all  Interest  was  offensive  to  the 
Voiicy  and  positlTe  mandate  of  tbe  law.  Nw 
was  tbe  authority  of  the  court  of  equity  to 
Impose  tenna  upon  a  borrower  seating  Its  aid 
oonferreA  by  statute,  nop  "aerclsed  for  the 
purpose  of  enforcing  any  contractual  right" 
Undsay'e  Gaae^  mpra.  The  mie  that  one 
adding  equity  must  do  equity  was  but  the 
hivoitlon  of  the  court  of  chancery  Cor  reg- 
ulating its  own  procedure.  "The  power  of  the 
Ugialatnre  to  prohibit  courts  of  equl^  fr«n 
an>lying  ftn  maxim  In  cases  involving  usury 
Is  nndoobted,*'  as  Justice  Sbarpe  declared  In 
Hk  prevailing  opinion  In  Lindsay's  Case ;  aud 
we  do  not  see  that  the  Legislature  owed  the 
Buntgagee,  claiming  under  a  contract  pro 
tanto  Ille^l,  any  constitntlcmd  duty  to  pre- 
serve tbe  role  of  equity  procedure  for  her 
benefit  to  the  end  that  she  mi^  realise  the 
UBurlone  Intereatv  or  even  legal  Interest,  by  a 
sale  of  the  mor^sged  property  under  the 
power  of  sale.  Redonptlon  from  a  mortgage 
before  foreclosure,  upon  paying  the  debt  se- 
cured, has  always  bem  allowed  hy  courts  of 
equity.  The  valid  legal  debt  in  this  case 
was  the  principal  sum  borrowed  and  no 
more.  At  no  time  could  tbe  mortgagee  have 
ooUeeted  mofe  tluui  that  mm  by  ault  In  any 


court  against  the  mortgagor's  will;  and  the 
remedy  for  the  collection  of  the  legal  debt  by 
suit  is  In  no  way  altered  or  affecte4  by  the 
act  ot  1901.  Tbe  insertion  of  a  power  of  sale 
in  the  mortgage  did  not  impart  validity  to  ttte 
agreement  to  pay  usurious  Interest;  and, 
notwithstanding  the  power  ot  sale,  the  con- 
tract remained  1^1  only  to  the  ext«it  of  the 
principal  borrowed. 

The  mortgagee  bad  no  vested  right  In  the* 
ruie  of  equity  pleading  and  practice,  and  can- 
not complain  that  Its  abrogation  by  the  law- 
making  power  has  enabled  the  mortgagor  to 
have  relief  without  paying  any  interest  The 
law  existing  when  the  loan  was  made  and 
the  mortgage  taken  declared  the  contract 
could  not  be  enforced  except  as  to  the  prin- 
cipal, and  to  that  extent  It  has  be&k  en- 
forced. This  preserves  all  the  mortgagee's 
constitutional  rights.  The  rule  of  equity 
practice  was  In  no  Just  sense  a  part  of  her 
remedy.  That  the  mortgagee  was  a  widow, 
who  loaned  money  to  her  brother-in-law,  can- 
not alter  the  rules  of  law ;  and.  If  be  chose  to 
seek  redemption  without  paying  any  interest 
tbe  conrt  is  bound  to  declare  that  the  statute 
authorized  him  to  pursue  this  course. 

Xo  other  contention  Is  pressed  for  a  rever- 
sal of  tbe  decree  than  that  already  disposed 
of,  and,  of  conaeauoioft  the  deme  must  be 
affirmed. 

Affirmed. 

HARAIiSON,  DOWDEILL,  and  DOMBON, 
JJ.,conciir. 


aie  La.) 

No.  16,082. 

STATE  ex  rel.  LI8S0  v.  POLICB  JUBY  OF 
BED  RITEB  PARISH  et  aL 

(Supreme  Conrt  of  Loaisiana.    May  21,  1906. 
Behearing  Denied  June,  1906.) 

iKTOXIOATTWa  LiQUOBS— PBOHIBTTIITS  SJXB— 
POWBBB  or  POUCS  JlTBT— MAnDAKDa 

Under  no  law  of  this  state  is  the  power 
conferred  on  police  Juries  to  prohibit  the  sale 
of  intoxicating  liquors,  and  whilst  It  ia  true 
that  the  taxing  power  Is  essentially  legislativa, 
and  that  the  unlimited  power  to  tax  may  in- 
clude tbe  power  to  prohibit  it  Is  also  true 
that  where  the  state  grants  to  one  of  Its 
axencles  the  power  to  license  and  regulate, 
whilst,  not  only  withholding,  but  lodging  else- 
where, the  power  to  prohibit  the  power  so 
granted  is  exceeded  when  used  to  prohibit  and 
destroy,  and  a  case  Is  thereby  presented  In 
which  the  autliorlty  of  the  Judiciary  may  be 
invoked. 
(Syllabus  by  tbe  Court) 

Appeal  &om  Bleventh  Judicial  District 
Court,  Parish  of  Bed  Blver;  Charles  Vernon 
Porter,  Judge. 

Application  by  the  state,  at  the  relation  of 
Sam  UsBo,  for  writ  of  mandamus  to  the  po- 
lice Jury  of  Bed  River  Parish  and  others. 
Judgment  for  relator,  and  defendants  appeaL 
Affirmed. 

Netties  ft  Teer,  and  WUIiam  Augustus 
Wilkinson,  Diet  Atty,  for  appellant  Police 
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July.  Sdum  ft  Stephena,  tor  appellant 
Town  of  Coushatta.  Pngb,  Tblgpen  ft 
Foster,  for  appellee. 

Statement. 

MONROE,  J.  Relator  alleges  tbat  he 
desires  to  engage  In  the  bnslnesB  of  selling 
Intoxicating  liquors  in  the  town  of  Ooushatta, 
but  Is  prevented  from  ao  doing  by  reason  of 
the  fact  that  the  police  Jnry  of  the  parish 
and  the  town  council  have  Imposed  a  license 
tax  thereon  of  $5,000;  tbat  said  tax  was  im- 
posed with  the  sole  and  declared  purpose,  and 
with  the  effect,  of  prohibiting  the  bnslneBs, 
which  cannot  be  conducted  without  loss  un- 
der a  higher  Iloenae  than  $2,000;  and  that 
the  action  of  the  parish  and  town  autborltlra 
amounts  to  a  wanton  abuse  of  dlscretltm  and 
18  ultra  Tires,  In  that  the  power  to  prohibit 
In  such  case  is  Tested  In  the  people,  and  la  to 
be  exercised  by  means  of  elections  to  be  held 
for  that  purpose.  He  prays  that  the  police 
Jury  and  the  town  council  be  dted.  that  the 
ordinances  Imposing  the  tax  mentioned  be 
annulled,  and  that  said  bodies  be  directed,  by 
mandamus,  to  repeal  the  same  and  to  adopt 
ordinances  fixing  the  amount  of  tbe  license 
In  question  at  not  mwe  than  $2,500. 

The  police  Jury  tm  excsptlon  and  answer 
says: 

Tbat  the  court  Is  without  jurlsdlctton. 
ratlone  materlae. 

That  the  petition  discloses  no  Interest  in 
relator  and  no  cause  of  action;  and  that 
respondent  fixed  the  amount  of  the  license  at 
$5,000  as  both  a  police  regulation  and  a  rev- 
enue measure,  and,  In  so  doing,  acted  within 
the  authorlly  and  discretion  conferred  on  It 
by  law. 

Tbe  town  eoundl  answers  that  It  Imposed 
the  license  In  tbe  amount  stated  In  order  to 
secure  for  the  town  of  Couahatta,  under 
article  229  of  the  Constitution  and  Act  No. 
142  of  1901,  exemption  from  parish  licenses, 
and,  but  for  that  consideration,  would  fix  an 
amount  which  would  not  be  prohibitive. 

It  Is  admitted  tbat  tbe  license  for  1889  wa* 
$250;  for  1900,  $2,000;  for  1901,  $1,000;  and 
for  each  of  the  years  1902,  1903,  ]9(H,  1903, 
1900,  $5,000.  It  is  sbown  that  no  license  of 
either  $4,000  or  $5,000  has  ever  been  paid,  and 
tbat  but  two  persons  paid  the  license  of 
$2,000.  Relator  offered  to  prove  by  members 
of  tbe  police  jury,  and  others,  that,  when  tbe 
ordinance  imposing  tbe  license  of  $5,000  was 
adopted,  the  purpose,  aa  expressed  by  all  the 
members  of  the  police  jury,  was  to  prohibit 
the  sale  of  whisky  In  tbe  parish,  but  the  testi- 
mony was  objected  to  and  excluded.  Several 
witnesses  testified  that  they  bad  had  some  ex- 
j>erlence  in  selling  Hquor  in  the  parish,  and 
that  any  license  exceeding  $2,500  would.  In 
their  i^mions,  operate  to  prohibit  the  busi- 
ness, and  there  Is  nothing  to  the  contrary,  im- 
less  It  be  tbe  testimony  of  the  relator  to  tbe 
effect  that.  In  1904,  a  New  Orleans  firm  pro- 
posed to  pay  the  license  of  $S,000,  provided 


tbe  members  of  the  police  jury  would,  per 
sonally,  agree  not  to  Increase  It  during  tbefr 
term  office^  but  that  tbe  proposition  was 
rejected. 

There  was  Judgment  tor  relator,  annulling 
the  ordinance  complained  of,  and  ordering 
tbe  police  Jury  and  town  council  to  adopt 
ordinances  fixing  tbe  lIc»iBe  at  an  amount 
not  exceeding  $2,500,  and  the  police  Jury  hu 
appealed. 

Opinion. 

What  the  declslfm  shall  be  depends  main- 
ly on  the  result  of  tbe  Inquiry  whether  tbe 
question  at  Issue  is  one  which  tbe  judiciary 
department  of  tbe  government  Is  authorized 
to  determine.  The  Constitution  confines  the 
legislative  powers  of  the  government  to  one 
department,  those  which  are  «ecutlve  to  an- 
other, and  those  which  are  judicial  to  an' 
other,  and  provides  that  no  one  of  thoBe  de- 
partments shall  exercise  power  properly  be- 
lon^ng  to  either  of  the  others,  except  in 
cases  expressly  directed  or  permitted.  Ar 
tides  16, 17.  It  Is  undisputed  tbat  the  power 
to  make  laws  Is  vested  in  the  legislative  de- 
partment, tbe  co-operation  of  the  executive  In 
such  matters  constituting  an  exception  "ex- 
pressly directed"  (articles  76,  77,  78);  and 
It  Is  equally  undisputed  tbat  there  are  no 
other  limits  to  that  power  than  such  as  are 
to  be  found  In  the  Constitution,  laws,  and 
treaties  of  the  TTnlted  States  and  In  the  Con- 
stitution of  this  state.  Upon  tbe  other  hand, 
it  Is  not,  and  cannot,  reasonably,  be  asserted, 
tbat  the  Judiciary  department  is  vested  with 
tbe  slightest  shadow  of  authority  In  the  mat- 
ter of  making  laws;  its  sole  function  t>eiag 
to  Interpret  tbe  laws,  as  made,  and  to  deter 
mine  wliether,  In  enacting  and  enforcing 
them,  the  le^slatlve  and  executlTe  depart- 
mento  bare  confined  themselves  within  the 
limits  prescribed,  and  tbe  attaching  of  any 
other  function  to  the  officers  of  the  depart- 
ment first  mentioned  being  expressly  prohibit- 
ed <Brtlcle  96).  The  power  to  make  laws.  In 
general.  Includes  the  power  to  make  laws  bn- 
poslng  taxes,  but  this  latter  authorlfy  Is  con- 
ferred, in  terms,  upon  the  legislative  depart- 
ment, proper,  and  upon  the  agencies  which 
that  department  is  authorised  to  create  and 
establish,  as  follows: 

"Article  224.  The  taxing  power  may  be  ex- 
ercised by  the  General  Assembly,  for  state  pur- 
poses, and  by  parishes  and  municipal  corpora- 
tions and  state  tmarda,  under  authority  granted 
to  them  by  tbe  General  Assembly,  for  parish, 
municipal  and  local  purposes,  strictly  public 
in  their  nature." 

Dealing  with  tbe  particular  subject  nndw 
consideration,  tbe  Constitution  provides: 

"Article  229.  The  General  Assembly  may  levy 
a  license  tax  •  *  *  ;  all  persons  pnrsning 
any  trade,  profeiwton.  business,  or  callinx  may 
be  rendered  liable  to  aucb  tax,  except  clerks. 
*  *  *  No  political  corporation  shall  impoM 
a  greater  license  tax  than  la  imposed  by  the 
General  Assembly  for  state  purposes.  This  pro- 
vision shall  not  apply  to  dealers  in  distilled. 
slchoboUc.  or  malt  Uquors." 
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"Article  181.  The  regulation  of  the  sale  of 
alcoholic  or  splritaous  liqnois  la  declared  a 
police  r^olation  and  the  Oeueral  Aflsembty  mar 
aact  laws  regalating  their  sale  and  uw." 

Pnmiant  to  the  authority  conferred  by  ar 
tide  229,  the  General  Assembly  passed  Act 
No.  171,  p.  387,  of  1898,  being  "An  act  to  levy 
BDd  enforce  payment  of  an  annual  license 
tax  npoo  all  persons  •  •  •  pursuing  any 
trade,  profession,  vocation,  calling,  or  busi- 
ness," etc.,  section  16  of  which  reads: 

That  any  municipal  or  parochial  corpora- 
tkm  in  this  state  shiBll  have  the  right  to  Im- 
pose a  license  tax  on  any  bnsineas,  occupation, 
or  profession  herein  provided  for;  provided, 
that  all  such  license  tax  shall  conform  to  the 
provisions  of  article  229  of  the  Gonstitntion." 

And  section  18  of  wbldi  Imposes  a  state 
license  tax  on  the  bosiness  of  Uqow  selling. 
Pursaant  to  the  authority  conferred  by  ar- 
ticle 181,  the  General  Assembly  passed  Act 
No.  115,  p.  168,  of  1898,  which  provides  that: 

The  police  juries  shall  have  power  to  make 
all  sacb  regulations  as  they  may  deem  expedi- 
ent •  Sixth.  To  regulate  the  police 
of  taverns  and  bouses  of  public  eutertainmeut 
aad  shops  for  retailing  iiquord  iu  their  respec- 
tive parfabes,  and  to  impose  whatever  parish  tax 
tber  may  see  fit  on  all  keepers  of  billiard  tab)« 
aad  grog  diops  and  on  all  bawkersi  peddlers  and 
tiad&g  boats." 

— Which  provision  was  re-enacted  In  Act  No. 
202,  p.  39a,  of  1002.  These  provisions  plain- 
ly contemplate  the  licensing,  rather  than 
the  prohibiting,  of  the  business  in  question, 
and  no  more  authorize  Its  suppr^lon,  by 
the  exercise  of  either  the  taxing  or  the 
police  power,  than  they  authorize  the  sup- 
pression, by  that  method,  of  taverns  or 
bouses  of  pnbllc  entertainment.  Nor,  do  we 
find  the  situation  changed  by  other,  or  sub- 
sequent, l^islatlon.  Act  No.  221,  p.  451,  of 
1902,  wblcb  amends  the  pre-existing  local 
option  law  (so  as  to  Include  "vUlages")  pro- 
vides: 

"That  the  police  Juries,  •  *  •  the  munic- 
ipal authorities  of  the  several  vllhiges,  towns 
and  cities,  and  the  city  council  of  the  dty  at 
New  Orleans  shall  have  the  exdusive  power  to 
make  such  rules  and  regulations  for  the  sale, 
or  the  prohibition  of  the  sale,  of  intozicating 
liqQors  as  they  may  deem  advisable  and  to 
grant,  or  withludd,  licenses  from  drinking  honses 
and  shops  within  the  limits  of  the  city, 
parish,  ward  of  a  parish,  town  or  village,  as 
a  majority  of  the  legal  voters  of  any  city, 
parish,  ward  of  a  pariHh.  town  or  village  may 
detennine,  ballot,  and  the  said  ballot  shall 
be  taken  whenever  deemed  necessary  by  the 
police  Juries  of  the  several  parishes,  the  munic- 
ipal anUiorities  of  the  several  towns,  and  the 
dty  council  of  the  city  of  New  Orleans;  pro- 
VMei,  said  dection  shall  not  be  held  oftencr 
than  once  a  year,  and,  when  bo  held,  the  effect 
of  said  election  shall  continue  In  force  until 
another  election  in  the  parish,  ward  of  a 
par^,  city,  town,  or  vlllafre  la  held  on  the 
lame  qnestion,  and,  provided  further,  that,  when- 
ever, at  an  election  held  under  this  section,  the 
niajorito  of  votes  cast  In  said  ward,  if  only  a 
ward  eiectfon  has  been  held*  or  a  majority  of 


the  votes  cast  in  a  parish.  If  an  election  has 
been  held  in  a  whole  pariah,  shall  be  against 
grantii^  the  license  for  the  sale  of  intoxicatiag 
liquors,  said  vote,  or  decision,  shall  control  tbs 
action  of  any  ward,  city,  town  or  village,  vrith- 
In  the  limits  of  the  ward,  or  parish,  as  the 
case  may  be,  aa  fully  and  completely  as  If 
said  election  had  been  held  by  authority  of 
said  dty,  town,  or  village." 

We  find  It  Impossible  to  Interpret  this 
statute  otherwise  than  as  meaning  that  the 
police  juries  shall  have  exclusive  power  to 
relate  the  sale  of  ligaor  when  the  sale  Is 
authorized  by  the  legal  voters  of  the  parish, 
and  the  excloslve  power  to  regulate  or  en- 
force the  prohibition  when  such  Is  the  ex- 
pressed will  of  the  voters.  When,  therefore, 
either  by  the  action  or  nonaction  of  the  legal 
voters,  the  sale  of  liquor  Is  authorized,  the 
police  jury  has  the  power,  and  It  becomes  Its 
duty,  to  determine  the  amount  of,  and  to 
lmi>oae,  the  license  tax  upon,  and  to  "regu- 
late," the  business  as  conducted  by  those 
who  pay  the  tax  and  take  out  the  license. 

In  no  case,  however,  Is  the  power  con- 
ferred on  the  police  Jnry  to  prohibit  the  bust- 
nese,  and,  whilst  it  Is  true  that  the  taxing 
power  is,  essentially,  legislative,  and  that  the 
unlimited  power  to  tax  may  Include  the 
power  to  prohibit,  it  Is  also  true  that,  where 
the  state  grants  to  one  of  its  agencies  the 
power  to  license  and  regulate,  whilst  not  only 
withholding,  but  lodging  elsewhere,  the  power 
to  prohibit  the  power  so  granted  Is  exceed- 
ed when  used  to  prohibit  and  destroy,  and 
a  case  is  thereby  presented  In  which  tiie  au- 
thority of  the  judiciary  may  be  Invoked. 
Dillon  on  Mnn.  Corps,  vol.  1,  pp.  151,  1^, 
I  94;  Cooiey  on  Taxation  (2d  Ed.)  697.  698; 
Oooley  on  Taxation  <3d  Ed.)  pp.  14,  15,  1101; 
City  of  Lyons  v.  Cooper,  39  Kan.  ^4.  18 
Fac.  296;  Morton  v.  Mayor,  111  Ga.  1^  S6 
S.  £3.  627,  50  L.  B.  A.  485;  Black  oB  Intoxi- 
cating Uqnors,  i  227;  A.  &  E.  Bhic;  ot  Law, 
vol.  17,  pp.  285,  286. 

We  find  no  objection,  in  the  pleadings, 
to  the  form  of  the  proceeding,  and  our  cod 
elusions,  ft-om  the  admissions  and  evidence 
In  the  record,  are  that  the  license  tax  for 
the  year  1906,  here  complained  of.  Is  pro- 
hibitive; that  any  license  tax  on  the  buslneee 
In  question,  for  the  present  year.  In  excess 
of  $2,500,  would  be  prohibitive;  that  the 
levying;  of  a  prohibitive  tax,  in  the  case  pre- 
sented, involves  the  exercise  of  a  power 
which  the  police  jury  does  not  possess;  and 
that  it  is  the  plain,  ministerial  duty  of  that 
body  to  levy  a  license  tax  on  the  business 
In  question,  which,  for  the  whole  year  1906, 
will  not  exceed  $2,500.  This  we  understand 
to  have  been  the  conclusion  reached  by  the 
judge  a  quo. 

The  judgment  appealed  from  Is,  according- 
ly, affirmed. 

NIOHOIiLS.  3.,  absent 
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No.  15.811. 

8.  H.  KEOUOHAN  &  GO.  y.  EQUTTABLB 

OIL  CO.,  Limited,  et  al. 

(Supreme  Coart  of  Louisiana.   Marcb  26,  1906. 
RehearlDK  Denied  April  23,  1906.) 

1.  Appbju>-Waiteb  or  Riaur. 

Conceding  for  argument  that  the  right  to 
appeal  cannot  be  waived  before  Judnnent,  it 
can  moet  assuredlj  be  waived  after  jnogmoit 

[Bd.  Note— For  cases  In  point,  see  toI.  2, 
Gent  D^.  Appeal  and  Emr.  ||  1006.  lOOa} 

2.  Same— OonaiDEUTioM. 

The  matter  of  waiver  of  appeal  is  gora'ned 
In  this  state  by  article  567,  Code  Prac,  ac- 
cording to  which  a  valoable  consideration  is 
not  necessary  to  support  the  waiver. 

[Bd.  Note^EV>r  cases  In  point,  see  toL  2, 
dot.  Dig.  Appeal  and  Error,  1 1006.] 

8.  AnOBNBT  AND  CLIENT— AlTTHOBITT  OT  AT* 

TOBNET— Waiver  or  Afpeai.. 

After  judgment,  an  attorney  at  law,  under 
the  general  authority  from  his  client  to  act 
in  the  case,  is  without  authority  to  make  a 
gratuitous  waiver  of  appeal. 

(Syllabus  by  tfae  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Action  by  S.  H.  Keoughan  ft  Company 
against  the  Equitable  Oil  Company,  Limited, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Bemanded  tax  farther  erl- 
dence. 

Cline  ft  Clln^  for  appelant!.  McOt^  ft 
MoBB,  for  appellee^ 

On  Motion  to  Dismiss. 

PROTOSTT,  J.  The  motion  to  dismiss  la 
founded  on  the  following  express  waiver ; 

"8.  H.  Keoughan  ft  Co.  v.  Eguitable  Oil  Co. 
"Fifteenth  Judidal  District  Court,  Stats  of 
Louisianat  Parish  of  Calcasien. 
No.  4.966. 

"The  defendant  In  the  above  numbered  and 
entitled  salt  does  herein  waive  the  rights  of 
an  appeal  from  the  Judgment  herein  rendered, 
and,  by  reason  of  sudi  waiver,  It  Is  hereby 
agreed  by  both  plaintiff  and  defendant  that  the 
stenographic  notes  taken  upon  the  trial  of  the 
above  numbered  and  entitled  suit  need  not  be 
tranEcribed. 

**WitneBs  our  isdgnature  hereto  at  Lalie 
Charles,  Louifiiana,  on  this  the  19th  day  of 
July,  A.  D.  1904. 

''[Signed]  McCoy  ft  Moss, 

"Counsel  for  PlaintUL 
"[Signed^  Cline  ft  Glhie. 

"Counsel  for  Defendant" 

Appellant  contends  that  the  waiver  Is  void 
because  a  litigant  cannot  waive  in  advance 
his  right  to  appeal ;  but,  conceding  for  argu- 
ment tbat  he  cannot  waive  it  before  ^ndg- 
ment,  he  can  most  assuredly  waive  It  after 
Judgment,  and  In  tbia  case  the  waiver  was 
after  Judgment 

A  more  serious  question  has  appeared  to  ua 
to  be  whether  an  agreement  of  this  kind, 
whereby  a  valuable  right  is  parted  with, 
should  not  be  either  supported  by  a  valoable 
consideration  or  clothed  In  the  foim  prescrib- 
ed by  law  for  donations. 

At  oommoi  law.  a  walvor  most  b*  nroort* 


ed  by  a  vaJuable  consideration.  29  Am.  ft 
E.  E.  of  Law,  1097  ;  2  E.  of  P.  &  P.  173.  And 
this  applies  to  the  waiver  of  the  right  of  ap- 
peal after  the  right  has  accrued.  2  Cyc:  643. 

We  have  come  to  the  conclusion,  however, 
that  the  waiver  of  appeal  after  the  right  has 
accrued  Is  governed  In  this  state  b7  article 
567,  Code  Prac.,  which  reads  as  follows: 

"The  party  against  whom  judgmoit  has  beat 

rendered  cannot  appeal: 

"(1)  If  such  jodgment  have  been  confeseed  by 
him,  or  if  he  have  acquiesced  in  the  same,  by 
executing  it  voluntarily. 

"(2)  If  he  has  suffered  the  time  prescribed 
by  law  for  appealing  to  elapse." 

It  appeared  to  ns  as  qusstloiiable  at  first 
whether  that  article  was  not  merely  the  ez- 
{wesslcm  of  the  doctrine  of  estoppel,  and 
meant  anythli^  man  than  that  a  litigant 
was  es temped  from  contradicting  a  condition 
of  things  upon  which,  his  confessloii,  he 
had  Induced  a  court  of  Justice  to  act,  or  ot 
which  he  had  sought  to  take  advantage;  but 
we  have  cwne  to  the  ccmclastoii  tbat  the 
scope  of  the  article  la  greater,  its  real  sense 
being  that  a  UUgant  shall  not  be  permitted  to 
vex  uselessly  the  ear  of  the  courts  with  a 
complaint  the  unfounded  character  of  which 
he  was  at  one  time  willing  to  admit. 

The  learned  cooiuel  tor  appellant  u^gest 
however,  that  the  mandate  of  an  attorney  at 
law  does  not  extmd  to  the  walvfaig  of  the 
right  of  appeal,  and  we  think  the  conation 
is  well  founded.  The  mandate  of  the  at- 
toni^  is  to  prosecute  and  dtf  end,  and  not  to 
waive  w  abandon.  WhUe  the  battle  Is  rag- 
ing the  premier  measures  of  attack  or  defense 
are  necessarily  left  largely  to  his  Judgment, 
and,  lf.it  appears  to  him  good  strategy  to 
waive  ctttaln  rights,  be  may  do  so,  and  the 
client  be  bound,  as  a  gaioral  proposition; 
bnt,  after  the  battle  baa  been  brought  to  a 
close  by  Judgment  he  cannot  take  upon  him* 
self  to  make  a  gratuitous  abandonmmt  of 
the  right  of  his  dloit  to  renew  the  contest 
Whether  his  mandate  still  continues  for  the 
purpose  of  compKmlse  Is  another  question. 

On  the  question  of  fact  whether  the  attor- 
ney In  this  case  had  or  not  special  authority 
to  make  the  walvw,  we  think  the  case  bad 
better  be  remanded  to  take  testimony.  We 
do  not  think  the  fact  that  the  attorney  who 
made  the  waiver  happened  to  be  also  tbe 
president  of  the  appellant  corpiM^tloQ  is  at 
all  conclusive  on  the  question  of  autb(n*lty 
vel  non.  Even  the  president  of  a  corporation 
has  not  authority  to  give  away  the  rights  of 
his  principal,  unless.  Indeed,  the  charter  con- 
fers It  upon  him. 

The  complaint  of  the  appelhuit  that  the 
waiver  was  the  result  of  an  agreemrait 
which  the  appellee  has  not  kept,  cannot.  In 
the  absmce  of  all  evidence,  be  considered  by 
this  court,  and  could  not  have  been  constd^ 
ed,  even  if  presented  to  the  trial  court  on 
rule  to  set  aside  the  waiver,  since  It  would 
have  been  contradictory  of  the  terms  of  the 
written  document  executed  by  the  parties  to- 
evidence  their  agreement 
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TlM  can  la  remanded  for  flw  parpoae  of 
taking  evidence  on  tbe  question  of  whether 
the  attorney  bad  or  not  autborlty  to  make 
fbe  waiver  In  qnestion ;  subject,  however,  to 
the  right  of  appellee,  on  application  for  re- 
t earing,  to  have  this  decree  set  aside  and 
the  case  proceeded  with. 


(116  Ia.) 
No.  16,063. 
In  re  JONBS. 
In  re  MITCHELL. 
(Snprase  Court  of  Loaisiana.   April  9,  1906.) 

iHSAHi  Pntsons— Iktkbdiction  — ApFoinr- 
MBHT  or  CuKATOB— Appeal.  • 
Article  404  of  the  Civil  Code  is  not  nec- 

OBarily  In  conflict  with  article  895  of  that  Cod& 

sod  is  not  with  article  580  of  the  Code  of 

Practice. 
(Syllabus      tho  Coort.) 

In  tbe  Duitter  of  the  interdiction  of  S.  H. 
Jwea.  Application  of  James  B.  Mitchell  for 
writB  of  certiorari  and  mandamus  to  the 
Judge  of  dlvlBion  B  of  the  district  court 
Writ  denied. 

Carroll  &  Carroll  and  Blchardson  ft  8onI6, 
fat  relator. 

BRBAUX,  a  J.  Plaintiff  asks  for  writs 
et  certiorari  and  mandamus  to  go  to  the 
jnige  of  dlTlBlon  B  of  the  district  court  in  the 
matto*  of  tbe  interdiction  of  Mrs.  H.  B. 
Imes,  compelling  him  to  render  an  order  up- 
on relator^  petition  for  a  family  meeting  for 
flie  purpose  of  appointing  snitable  persons 
as  cnratora  and  undercnrators  for  Mrs.  Jones. 

Tbe  respondent  Judge  answered  tlie  appli- 
cation and  gave  grounds  for  refusing  to 
grant  the  order  In  question.  Originally,  when 
the  appUcatifHi  of  relator  came  up,  accom- 
panied by  tbe  answer  of  tbe  respondent 
Judge,  both  application  and  the  answo-  were 
cmiBldered. 

The  court  considered  that  there  was 
round  sofflcient  to  decline  to  Issue  tbe  writs. 

After  that  relator  filed  a  second  application 
requesting  the  court  to  reconsider  Its  action, 
ind  r^tor  filed  a  brief  therewith. 

Although  this  court  held  In  Hinnrlcks  v. 
Uoateleooe.  51  La.  Ann.  889,  2S  South.  646, 
that  rehearii^  In  thla  class  of  cases  are  not 
idmlalble  under  its  mlea,  yet,  as  the  In- 
terest of  an  Intwdlct  was  Involved,  the  court 
chose  to  consider  the  questions  anew. 

We  will  state  at  this  time  that  an  adminis- 
trator pro  tempore  had  been  appointed  and  Is 
■till  discharging  the  functions  of  that  trust. 

We  will  aUw  state  that  a  Judgment  of  Inter- 
dlctitm  was  rendered  In  the  district  court 
iDterdletlng  Mra  Jcmes. 

Trom  this  Judgment  she  has  taken  an 
■IVeaL  The  cause  Is  before  this  court  We 
dft  not  think  we  should  issue  (Uders  to  ap- 


point a  curatcff  and  tmdercnrator  wblle  tbe 
question  of  interdiction  is  sub  Judlce. 

The  Code  directs  that  if  there  Is  no  ap- 
peal from  the  Judgment  of  first  instance,  or 
that  If  there  Is  an  a^eal,  thai  within  a 
month  from  the  Judgment,  It  shall  be  the  duty 
of  the  Judge  to  appoint  a  curator. 

See  article  404  of  the  CavU  Code. 

The  duties  of  the  administrator  pro  tem- 
pore after  the  curator  will  have  been  appoint- 
ed will  be  at  an  end,  and  he  shall  then  render 
an  account 

Belator*s  contention  Is  that  the  interdiction 
as  pronounced  should  be  [H-ovlslonally  execut- 
ed, notwithstandli^  the  appeal. 

Relator  says  that,  if  the  Judgment  is  not 
to  be  executed,  article  395  upon  tbe  subject 
becomes  a  dead  letter. 

On  the  other  band,  we  shall  say,  for  It  Is 
very  evidrat,  If  the  provisional  execution 
must  take  place  and  a  curator  appointed 
pending  the  appeal,  that  in  that  case  article 
404  of  the  Civil  Code  will  be  a  dead  letter. 

As  construed  by  relator  the  articles  are  In- 
consistent Article  39C.  Civ.  Code,  orders 
that  provisional  execution  should  take  place.- 
On  the  other  hand,  article  404  delays  the  ap- 
pointment pending  the  appeal.  The  Incon- 
sistency is  more  apparent  than  real. 

The  positive  terms  of  article  404  are 
controlling  touching  the  appointment  of  a 
curator  and  an  undercurator,  and  It  then  fol* 
lows  that  there  Is  no  inconsistency. 

The  Judgihent  Is  to  be  executed  provision- 
ally, as  required  by  article  395;  that  is,  the 
interdict  Is  subject  to  the  diaablUtles  laid 
down  in  the  Judgment.  The  only  exception  to 
Its  execution  Is  that  laid  down  In  article  404, 
which  is  positive,  and  not  to  be  misunder- 
stood, regarding  the  appointment  of  a  curator 
and  undercurator.  Neither  of  the  articles  is 
then  a  dead  letter.   Both  are  to  be  enforced. 

The  relator  cites  article  580  of  the  Code  of 
Practice. 

In  our  view  the  article  dted  Is  not  perti- 
nent to  the  issue  and  does  not  have  the  effect 
of  repealing  article  404.  This  article  of  the 
Code  of  Practice  provides  that  the  appoint- 
ment of  a  curator  should  be  executed  pro- 
visionally ;  that  be  should  exercise  the  func- 
tions of  his  trust  despite  an  appeal. 

In  tbe  case  here,  as  there  lias  been  no  ap- 
pointment, tbe  necessity  tor  his  acting  does 
not  arise,  and  no  appeal  can  be  taken  from  an 
order  appointing  him.  Inasmuch  as  he  has  not 
been  appointed. 

Furthermore,  ttie  Judge  of  the  district  court 
Informs  us  that  proper  care  is  taken  of  the 
person  of  the  Interdict  and  that  there  is  no 
necessity  for  tbe  appointment  of  a  curator 
and  undercurator  until  aftnr  the  rendltltm  of 
ft  final  Judgment 

In  the  Leech  Interdiction  Case,  45  La.  Ann. 
194,  12  South.  126,  we  said  that  which  has 
here  application  in  part  at  least,  viz.: 

"The  law  having  Boeclally  iDtmsted  the  dis- 
trict coort  with  tbe  dot?  regarding  persons  in- 
terdicted, we  will  not  dlstnrb  the  judgment" 
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For  reaBona  stated,  tba  court  declines  to 
ISBoe  tbe  order  aaked,  and  decllnea  to  recall 
the  Judgment  lieretofore  rendered,  dismlsdng 
relator's  petition  and  his  donand. 


(116  La.) 
No.  16,006. 
8TATB  V.  GRAHAM. 
(Sapreme  Court  of  Looisiaiia.   April  23,  1908.) 

1.  Criminal  Law— Opinion  Evidence. 

An  old  man,  familiar  with  firearma  from 
his  boyhood,  is  a  competent  witness  to  express 
tbe  opinion  or  conclnsion  that.  Judging  from 
the  report  heard  by  him,  tbe  weapon  used  was 
a  pistol. 

2.  Samb— Weioht  of  Evidence. 

The  statement  of  Wills  on  Circumstantial 
E}vidence,  p.  126,  that  "it  must  be  shown  that 
the  shoes  were  compared  with  the  footmarks 
before  they  were  pat  on  them,"  is  a  rale  of 
sufficiency,  rather  than  of  admissibility,  of  evi- 
dence, and  cannot  be  followed  in  this  state,  where 
the  jnry  ia  made  ixf  law  the  sole  judge  of  the 
weight  and  anfficiency  of  the  testimony. 
S.  Same— Foot  Pbints—Evidence  op  Expebi- 

UENTS. 

Testimony  is  admissible  to  show  that  the 
sheriff  carried  the  prisoner  to  the  place  of  the 
shooting  and  placed  his  feet  in  certain  foot- 
prints  there  found,  and  that  tbe  St  was  per- 
fect ;  it  toeing  shown  that  the  prisoner  made  no 
objections  to  the  enierimrat  and  that  no  force 
was  used  by  the  officer. 

[Eld.  Not& — ^For  cases  in  point,  see  voL  14, 
Gent.  Dig.  Criminal  Law,  I  874.] 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Walter  Graham  was  convicted  of  shooting 
with  Intent  to  kill,  and  appeals.  Affirmed. 

John  Sheldon  Toomer,  for  appellant  Wal- 
ter Oulon,  Atty.  Gen.,  and  Leland  Hugh 
HoBi^  Dlst  Attjr.  (Lewis  Guion,  of  oonnsel), 
for  the  Stata 

LAND,  J.  Defendant  was  diarged  by  In- 
Anmation  with  shooting  one  William  B.  Per- 
kins with  a  oertaln  dangerous  weapon,  to  wit; 
a  pistol,  with  Celoniona  Intent  to  kill  aiid  mur- 
der. 

Defendant  was  tried,  convicted,  and  sen- 
tenced to  tbe  State  Pmitaitlafjr  at  hard  labor 
for  21  years,  and  has  appealed,  rdying  on 
three  bills  of  exertion. 

Bin  No.  1. 

W.  E.  Perkins,  tbe  prosecuting  witness,  baT- 
ing  been  asked  whether  liie  wound  inflicted  on 
him  was  made  by  a  pistol,  rlfl^  or  shotgun, 
answered  that  he  supposed  that  It  was  a  pis- 
tol from  the  report  It  made.  Tbe  witness 
further  testified  that  he  was  59  years  of  age, 
had  been  a  hunter  In  his  time,  and  had  been 
familiar  with  the  report  of  firearms  ever  since 
be  could  remember.  In  answer  to  questions 
on  cTosB-ezamlDation  the  witness  replied : 

"I  just  suppose  it  was  a  pistol  from  the  re- 
port. *  *  *  L  can  be  sure  tiiat  it  was  a  pis- 
tol in  my  own  mind." 


Counsel  tor  defoidant  moved  that  the  testi- 
mony be  Btrkben  ont  on  the  ground  that  It 
was  the  opinion  or  conclusion  of  the  wltnesai 
This  motion  was  overruled,  and  defoidant  ex- 
cepted. 

Tbe  witness  was  familiar  with  firearms, 
and  was  therefore  qnalifled  to  express  an 
opinion  as  to  what  kind  of  weapon  produced 
the  r^rt  beard  by  blm  when  be  was  wtnind- 
ed.  Tbe  sufflcloicy  of  the  testimony  la  anoth- 
er qnestion. 

Bill  No.  2. 

W.  W.  Farque,  a  witness  for  the  state,  test!- 
fled  that  he  took  a  shoe  off  of  tbe  foot  of  the 
accused  and  placed  It  In  certain  shoe  tracks 
found  at  the  scene  of  tbe  shooting,  and  that 
the  abbe  fitted  the  track  "exactly."  Counsel 
tor  tbe  defendant  thereupon  moved  the  court 
to  strike  out  the  answer  and  to  Instruct  tlie 
Jury  to  disregard  the  same,  on  tbe  ground 
that  such  a  comparison  could  not  be  legally 
made  until  measurements  of  the  track  and 
the  shoe  had  first  been  taken  by  the  witness. 
This  motion  was  overruled  on  the  ground, 
first,  that  there  w^  no  such  law;  and,  sec- 
ond, because  the  objection  went  to  tbe  effect 
of  the  evidence. 

We  think  that  the  ruling  was  correct  The 
quotation  from  Wills  on  Circumstantial  Evi- 
dence, p.  126,  shows  that  the  English  judges 
did  not,  in  similiar  cases,  rule  out  evidence  of 
Identification,  where  no  previous  comparison 
bad  been  made,  on  the  ground  of  inadmissi- 
bility, but  considered  such  evidence  Insuffi- 
cient to  prove  identity,  and  so  Instructed  the 
jury. 

We  are  not  advised  that  this  rule  of  prac- 
tice has  been  followed  in  the  United  States, 
and  it  cannot  be  adopted  in  the  state  of  Lou- 
isiana as  long  as  our  laws  leave  the  question 
of  tbe  sufficiency  of  evidence  solely  to  the  jury. 

Whether  the  comparison  between  the  shoe 
and  the  track  was  made  In  such  a  manner  as 
to  secure  accuracy  was  a  question  of  fact  for 
the  Jury,  and  not  the  trial  Judge. 

Bill  No.  8. 

The  sheriff,  as  a  witness  for  the  state,  testi- 
fied that  certain  tracks  were  found  under  the 
window  through  which  tbe  shot  was  fired, 
and  that  he  bronght  the  Mscused  to  the  spot 
and  made  a  comparison  by  patting  his  feet, 
first  the  right  and  ihea  the  left,  tai  tbe  tracks, 
which  bad  been  cautiously  preeerred  cov- 
eri^gs.  Tbe  sheriff  furttier  testified  that  no 
force  was  used,  and  that  Hie  aceneed  made 
absolutely  no  objection  to  tbe  experiment,  and 
at  its  conclusion  agreed  tliat  his  aboea  fit  the 
footprints  perfectly.  Defendant's  oonnsel  ob- 
jected to  tbe  admlralblltty  of  tbe  testimony 
on  the  grounds,  first,  that  so  measurements 
of  the  feet  of  tbe  accused  and  of  the  foot- 
prints had  been  made  as  required  by  law; 
and.  second*  on  the  ground  that  defendant 
could  not  be  compelled  to  testify  against  him- 
self, and  that  the  test  In  questiw  was  notta- 
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more  tlian  a  oompolaoir  attempt  to 
force  defendant  to  fumlBb  evidence  against 
UDuelt. 

The  argument  for  the  defense  assumes 
lliat  the  erldeoce  famished  by  the  comparison 
of  the  1^  of  the  accused  with  the  foo^rlnts 
was  to  the  nature  of  a  confeeiUon.  If  ao,  the 
aocnsed  oonaented,  wlthoat  the  exercise  of 
any  force  or  duress  on  him,  to  make  the  com- 
parison. If  be  had  tiie  prirllese  of  refusal  be 
did  not  exNdse  It 

Wlgmore^  In  hla  recent  mak.  on  Evidence, 
states  that  testimonial  cmnpulslon  Is  the  ker- 
nel of  the  prtTllege  against  self-crlmlnatlon, 
and  that  twdlly  exhibition  and  muscular  ex- 
ertion are  not  within  Its  protecting  scope. 
Sections  2283,  2265. 

This  author  cities  with  approval  State  t. 
Graham.  74  N.  a  648,  21  Am.  Rep.  493,  where 
the  court  held  that  evidence  was  admissible  to 
Bbow  that  the  officer  took  off  the  shoes  of  the 
prisoner  and  compared  them  with  the  tracks 
in  the  comfltid,  and  required  him  to  pnt  his 
foot  In  the  track.  In  that  case  the  court  held 
that  It  was  unnecessary  to  decide  whether  or 
not  the  office  might  have  compelled  the  priB- 
oner  to  pot  his  foot  In  the  tracks,  If  he  had 
persisted  In  refusing  to  do  so.  See  Walker 
V.  State,  7  Tex.  App.  2M,  32  Am.  Rep.  S9Q, 
to  the  same  effect 

In  Day  t.  State,  63  Ga.  669,  it  was  held  that 
testimony  that  a  witness  forcibly  placed  the 
prisoner's  foot  In  certain  tracks  was  Inad- 
missible There  Is  no  such  case  before  us. 
It  has  been  held  in  a  number  of  cases  that 
a  prisoner's  shoes  or  bootB  may  be  tak^  off 
for  the  purpose  of  comparison*  with  certain 
tracks.  Bee  Wlgmore,  supra,  notes.  The 
tendency  of  the  more  modem  cases  is  to  re- 
strict the  constitutional  privilege  against  com- 
pulsory self-crlmination  to  confessions,  and 
admissions  proceeding  from  the  accused,  and 
to  open  the  door  to  the  reception  of  all  kinds 
of  ''real  evidence,"  or  proof  of  physical  facts, 
which  speak  for  themselves. 

In  none  of  the  American  cases,  as  far  as  we 
are  advised,  has  It  ever  been  intimated  that 
proof  of  prior  measurements  Is  required  be- 
fore a  witness  can  be  iwrmltted  to  testify  as 
to  the  result  of  a  comparison  between  the 
foot  of  the  defendant  and  tracks  found  at  or 
near  the  scene  of  the  crime.  The  quotation 
from  Wills  on  Ctrcmnstantial  Evidence  Is  a 
rule  of  snfllcleocy,  rather  than  of  admissibili- 
ty, of  evldwce. 

Judgmott  affirmed. 


ai6  La.) 
No.  15.969: 

DUPUY  «t  aL  T.  POLICE  JUBT  07  IBER- 
VILLE. 

(Saprenw  Court  of  Louisiana.  March  26,  190G, 
On  Rehearing.  April  23,  1906.) 

1.  PASisnxa— Police  Jxtbt— Salb  of  Coubt- 
Bouse. 

The  poKoe  jury  of  a  parish  has  no  authority 
to  sell  or  ezcbonge  a  oourtbouse  and  grounds 


without  legislative  sanction,  for  the  purpose  of 
acquiring  another  site  for  a  new  courthousa. 
2.  Same— Pdblic  Ihfbovemehts. 

The  remaining  iasues  involved  in  this  con* 
troTersy  were  considered  in  the  maodamus  snlt 

nnder  the  same  title  reported  in  115  La.  ,  89 

South.  (S7,  and  the  rulings  In  that  case  are 
reaffirmed. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-First  Judicial  District 
Court,  Parish  of  Ihervllle ;  Calvin  Kendrlck 
Schwing,  Judge. 

Action  by  Dan  T.  Dupny  and  others  a- 
galnst  the  imllce  jury  of  Ibenrille.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Revers- 
ed In  part  and,  as  amended,  affirmed. 

Edward  Blount  Talbot  and  Edward  Nlch- 
oIlB  Pugh,  for  appellants.  Alexander  Hu- 
bert, Clarence  Samuel  Hfibert,  and  Laycock 
&  Beale,  for  appellees  police  Jury  and 
McWllltams.  Suth^Iin  ft  Barret  for  ap- 
pellee John  Arthur. 

LAND,  J.  This  case  has  heretofore  been 
before  us  on  an  application  for  a  mandamus 
to  compel  the  district  judge  to  grant  a  sus- 
pensive appeal  from  an  order  dissolving  on 
bond  the  Injunction  sued  out  hy  plaintiffs. 
This  ai^Ucation  was  refused.  See  115  La. 
— ,  89  South.  627. 

The  allegatlcms  of  the  petition  are  so  fully 
stated  In  the  opinion  of  the  court  In  that 
case  that  repetltifm  Is  unnecessary.  All  of 
the  Issues,  save  one,  now  before  Jina  court 
were  preseoted  and  fully  considered  on  the 
application  for  a  mandamus. 

On  the  final  trial  there  was  Judgment  In 
favor  of  the  defendants,  and  plaintiffs  have 
appealed. 

The  question  before  the  court  in  the  man- 
damus suit  It  is  true,  was  whether  the- dis- 
solution of  the  Injunction  on  bond  wouid 
work  irreparable  Injury  to  the  platntlfT ;  but 
the  solution  of  that  question  d^nded  on  the 
relief  that  plaintiffs  were  ooitltled  to  on  the 
record  presffiited  to  the  court 

The  court  reached  the  following  conclu- 
sions, as  expressed  In  the  syllabus  prepared 
by  the  Justice  who  handed  down  tiie  oplnlMi : 

"(1)  Whether  a  police  Jury,  in  undertaking  to 
build  a  new  courthouse  upon  a  new  site  at  the 
parish  seat,  is  acting  wisely  or  unwisely,  in 
view  of  the  alleged  Buitableness  of  the  old  aite 
and  the  alleged  probabili^  that  such  action 
will  at  some  future  time  involve  the  building 
of  a  new  jail,  is  a  questioa  wblcb  presents 
nothing  upon  which  this  court  can  acL  Unix 
the  discretion  vested  in  the  police  jury  id  such 
matters  Is  not  subject  to  judicial  control. 

"(2)  An  ordinance  declaring  that  a  conrthonse 
shall  be  built  upon  one  lot  at  the  pariith  seat 
being  inconsistent  with  a  previous  ordinance 
declaring  the  purpose  to  bnild  on  another  lot, 
the  previous  ordinance  is  to  that  extent  repeal- 
ed by  implication. 

"(8)  A  police  ju^  may  meet  In  special  ses- 
sion, when  it  Is  deeniea  neceBsary,  upon  the 
call  of  the  president  or  otherwise;  notice  of 
such  meeting  being  t^iren  to  the  members. 

"(4)  If  a  courthouse  is  established  in  a  town, 
the  corporate  limits  of  which  are  enlarged,  a 
change  in  the  location  of  the  building  to  the 
center  of  the  town  as  enlarged  Is  not  a  removal 
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of  the  conrthoase.  Bach  as  to  reqiUra  a  special 
election  to  be  held. 

"(5)  A  dedication  by  ordinance  of  a  police 
jvry  of  two  miilB  of  the  estimated  sarplns  of 
the  parish  tax,  vithout  specification  of  the 
nottiDer  of  years  for  which  the  tax  is  dedicated, 
is  controlled  by  Rev.  St  |  2449,  and  Act  No. 
82,  p.  39.  of  1902.  to  the  extent  that  It  most 
continue  for  tea  years,  If  necessary  for  the 
payment  of  the  del^  to  which  It  is  dedicated, 
and  cannot  continue  beyond  that  time. 

"(6)  Where  a  police  Jury  undertakes  a  work 
of  public  improvement,  such  as  the  building 
of  a  courthouse,  for  whi(^  it  Is  necessary  to 
Incur  a  debt  payable  from  the  estimated  sur- 
plus of  the  parisn  revenues,  the  contract  there- 
for may  be  made  on  the  basis  of  cash  realized 
or  to  be  realized  from  certificates  of  parish 
indebtedness,  to  the  payment  of  which  the  sur- 
plus is  dedicated." 

The  court  found  that  the  only  serloos 
question  presented  was  whether  sufficient 
provision  had  been  made  for  the  payment  of 
the  debt  which  the  police  Jury  proposed  to 
contract,  and  on  the  record  before  It  decided 
that  question  In  the  affirmative.  We  see  no 
good  reason  to  change  our  views. 

The  police  jury  had  the  power  under  Act 
No.  32,  p.  30,  of  1902,  to  make  agreements  or 
contracts  dedicating  the  excess  of  annoal 
revenues  of  subsequent  years  and  to  Issue 
Interest-bearing  certificates  for  the  purpose 
of  defraying  the  costs  of  public  Improve- 
ments. 

Two  mills  from  the  regular  parish  tax  of 
ten  mills  was  set  aside  for  that  purpose. 

This  tax  was  levied  for  the  year  1905,  and 
Its  proceeds  estimated  on  the  budget  at 
96,000.  This  annual  surplus  was  sufficient 
to  pay  the  cost  of  constructing  the  new  court- 
house well  within  the  limit  prescribed  by  the 
act  of  1902.  It  is  objected  that  the  contract 
price  exceeded  the  amount  of  $37,000,  authw- 
Ized  by  the  resolution. 

But  the  police  Jury  formally  approved  the 
action  of  Its  building  committee  In  accepting 
the  bid  for  $39,500^  Therefore  at  the  time 
the  contract  was  entered  Into  the  police  Jury 
had  dedicated  the  excess  of  annual  revenues 
of  subsequent  yean  to  pay  the  full  contract 
price. 

It  is  further  argued  that  the  contract  pro- 
vided for  cash  payments,  while  the  statute 
contemplates  that  paymentB  sbonld  be  made 
futuro. 

If,  as  indicated  by  tlie  evidence,  the  police 
Jury  made  arrangements  with  local  banks  to 
take  the  certificates  at  their  face  value,  thus 
enabling  the  police  Jury  to  make  a  contract 
on  a  cash  basis,  we  see  no  grounds  for  com- 
plaint on  the  part  of  taxpayers,  as  It  Is  not 
shown  that  they  suffered  any  Injury  from 
the  transaction. 

The  only  remaining  contention  Is  as  to  the 
■ale  or  exchange  by  the  police  Jutt  of  the 
old  courthouse  site  and  the  purchase  of  an- 
other site  for  the  erection  of  a  new  court- 
housek.  We  agree  with  the  district  Judge  that 
the  right  of  the  police  Jury  to  make  such  a 
purchase  Is  not  a  debatable  question,  since  it 
necessarily  follows  from  the  mandate  of  the 


law  requiring  them  to  provide  a  good  and 
sufficient  cotutbonse  for  the  parish. 

The  wisdom  or  ^[pedlency  of  abandoning 
an  old  conrthoase  trallding  Is  a  matter  of  dis- 
cretion, vested  in  tbe  police  Jury,  over  wblch 
we  have  no  control.  Bat  the  ilgbt  of  the 
police  Jury  to  dispose  of  tlie  old  coortlxnise 
site  and  building  Is  a  differoit  (piestlon.  It 
appears  from  the  evidence  that  tbe  police 
Jury  purchased  the  new  site  tor  tbe  price  ot 
$8,000,  of  which  $5,000  was  paid  In  casta  and 
98.000  by  a  transf^  of  the  old  site  to  tb» 
vendor. 

In  Parish  t.  Gaddls  et  al..  84  La.  Ann.  929;. 
this  court  held  that  property  donated  to  a 
parish  In  tee  simple  fdr  Its  use  and  benefit 
and  nptm  wblcb  a  conrtbouse  was  bnllt  and 
used,  cannot  legally  be  sold  under  a  police 
Jury  ordinance,  although,  tbe  parish  seat  be- 
ing changed,  the  building  was  abandoned 
and  threatened  to  go  to  mln*'  In  that  case 
tbe  court  in  a  well-considered  opinion  plant- 
ed out  the  difference  between  parochial 
and  municipal  corpnntlona  as  to  tb^  pow- 
ers and  functions. 

The  court  said  that  parishes  possessed  no 
other  powers  than  those  del^ated.  "ranking 
low  In  the  scale  of  corporate  existmce,*'  and 
"as  a  rule  cannot  acquire  real  estate,  unless 
for  public  utility,  and  cannot  dispose  of 
same,  after  It  has  been  acquired  and  devoted 
to  public  service,  without  legislative  antbor- 
ity";   citing  Dillon  (3d  Ed.)  vol.  1,  p.  25. 

The  dlfTerence  between  that  case  and  tbe 
one  at  bar  is  very  slight  Id  one  the  proper- 
ty was  acquired  by  the  parish  by  donation 
"in  fee  simple  for  its  use  and  benefit,"  and 
In  the  other  the  property  was  acquired  bj 
purchase  as  the  site  for  a  courthouse. 

In  both  cases,  the  property  was  acquired 
for  the  benefit  of  the  public;  and  particularly 
for  the  benefit  ot  tbe  people  of  the  local 
community. 

In  one  case  the  property  was  soid,  and  In 
the  other  exchanged  or  given  In  payment 
There  Is  no  difference  in  prlnc^le  between  a 
sale  and  an  exchange,  quoad  the  power  to 
alienate.  Our  statutes  confer  on  police  Ju- 
ries no  exj^reaa  authority  to  acquire  or  sell 
real  estate. 

The  authority  to  purchase  is  Implied  when 
It  Is  neceeeary  to  enable  the  police  Jury  to  dis- 
charge the  duties  impoeed  on  it,  as  in  cases  of 
the  conatmctton  of  conrtbonaee,  Jails,  and  tbe 
Ilk& 

It  has  been  held  that  a  police  Jury  may 
purchase  the  property  of  a  dellnqn^t  tax 
collector  sold  under  execution  to  pay  a  debt 
due  tbe  pariah;  this  power  being  Implied 
from  the  power  to  sue.  recover  Judgment,  and 
issue  execution  In  such  cases.  Parish  of 
Concordia  T.  Bertron,  48  La.  Ami.  866(  15 
South.  60. 

We  have  been  referred  to  no  case  In  which 
It  has  been  held  that  tbe  police  Jury  has  tbe 
right,  without  special  legislative  sanction,  to 
sail  real  estate  acquired  for  a  public  purposa^ 
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Ttje  sale  of  a  conrtbonse  site  and  bnildinK 
tiiereoQ  la  a  matter  wblcb  concerns  tbe 
people  of  the  parish,  and  we  are  not  prepared 
to  hold  that  a  police  jury  has  the  anthority 
to  sell  BDch  property  without  legislative  au- 
thority, either  general  or  special. 

Oar  amendment  of  the  Judgment  will 
leave  the  defendants  at  liberty  to  carry  out 
their  Judicially  admitted  agreement  for  a 
retrocession  of  the  old  courthouse  and  site 
to  the  police  Jury  without  affecting  the 
purchase  of  the  new  site,  and  wlU  not  inter- 
fere with  the  construction  of  the  new  court- 
house under  the  contract  In  question. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  transfer  from  the  police  jury 
to  Jacob  McWlIllams  of  the  lot  of  ground  on 
Mala  street  In  the  town  of  Plaguemlne  on 
which  the  old  courthouse  of  the  pariah 
Btanda,  as  per  deed  of  date  June  23,  1906, 
before  Joseph  A.  Grace,  clerk  of  court  and 
ex  officio  notary  public,  be  annulled  and 
canceled,  and  that  said  property  be  declared 
to  belong  to  the  parish  of  Iberville;  and  it 
is  farther  ordered  and  decreed  that  the  In- 
jnactlon  sued  out  against  said  Jacob  McWll- 
\lnms,  restraining  him  from  selling  or  dis- 
posing of  said  courthouse  and  grounds,  be 
perpetuated;  and  it  Is  further  ordered  and 
decreed  that  the  said  Judgment  be  annulled, 
avoided,  and  reversed  in  so  far  as  It  dla- 
Bolved  the  said  injunction  In  its  entirety  and 
condemned  plaintiffs  to  pay  damages  and 
costs ;  and  it  is  further  ordered  and  decreed 
that  d^endants  pay  all  cos^  of  suit  In  the 
district  court,  and  tbat,  as  thus  reversed  In 
part  and  amended,  the  Judgment  appealed 
turn  be  afOrmted — appellees  to  pay  costa  of 

On  Application  for  Rehearing. 

HONBOB,-  J.  In  this  cue  the  purpose 
and  Intoit  of  the  decree  banded  down  was  to 
ifltrm  tbe  Jodgment  q)pealed  from  in  so  far 
IS  tbe  same  accords  to  tbe  defendant  Arthur 
the  right  to  proceed  witb  tbe  execution  of 
Us  contract  with  tbe  police  jury,  and  to  re- 
Tow  said  judgment  only  in  so  far  as  relates 
to  tbe  contract  between  tbe  police  jury  and 
Jacob  McWilliams,  whereby  tbe  former  under- 
takes to  transfer  to  the  latter  the  old  court- 
boose  and  site;  and  It  was  Inadvertence  to 
condemn  Arthur  for  tbe  costs,  whether  of 
the  district  court  or  of  this  court,  and  to 
reverse  the  judgment  in  bo  far  as  It  awards 
him  the  amount  of  his  attorney's  fees  for 
dissolving  tbe  Injunction  against  him. 

It  is  therefore  adjudged  and  decreed  that 
the  Judgment  banded  down  he  so  amended 
w  to  release  tbe  defendant  Arthur  from  tbe 
payment  of  costs,  and  as  to  allow  him  the 
1150  for  attorney's  fees  as  allowed  by  tbe 
Jadgment  appealed  from,  and  as  to  condemn 
the  police  jury  and  the  defendant  IfcWU' 
liams  for  all  costs. 

Brtiearlng  refosed. 


(116  La.) 

No.  15,781. 

ROSS  V.  SIBLEY,  L.  B.  &  8.  RY.  CO. 

(Supreme  Court  of  Loalsiana.   March  12,  1906. 
Rehearing  Denied  April  9,  1906.) 

RAILB0AD8  —  Accident  at  Cbossing  —  Last 
Cleab  Chance. 

While  plaintiff  was  nesllgent  in  attempt- 
ing to  cross  Uie  defendant's  track  at  a  sharp 
curve  without  stoppii^  to  look  and  listen  at 
the  proper  time  and  place,  the  company  will 
be  held  liable  when  the  evidence  shows  that  the 
engineer  saw  tbe  danger  in  time  to  avoid  the  ao- 
dent  by  sounding  tbe  whistle  or  app^ing  the 
brakes. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  8S  109&-10M.] 

(Syllabus  by  the  Coart.) 

Appeal  from  Second  Jndldal  Dbitrtct 
Omirt.  Parish  of  Webster;  Bldiard  Cleve- 
land Drew,  Judge. 

Action  by  J.  H.  Ross  against  tbe  Sibley. 
I^ke  Bistoiean  &  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Stewart  &  Stewart  and  William  Rufus 
Cowley,  for  appellant  Lynn  Kyle  Watkins 
and  Roberts  ft  Roberts,  for  appellee. 

LAND,  J.  nils  is  an  action  to  recover 

damages  for  personal  Injuries. 

There  was  a  Judgment  In  favor  of  Qie 
plaintiff  for  f2,600,  and  defendant  has  ap- 
pealed. 

Plaintiff,  a  man  02  years  of  age,  was 
struck  by  the  pilot  of  the  locomotive  when 
crossing  tbe  track  of  defendant  company  In 
tbe  Tillage  of  Sibley,  sometimes  called  Lanes- 
vllle. 

Plaintiff  was  struck  on  tbe  left  left  wbldi 
was  fractured  above  the  ankle. 

It  appears  that,  when  tbe  collision  took 
place,  plaintiff  had  nearly  crossed  the  track; 
his  right  foot  being  beyond  the  rail.  In  a 
second,  or  a  fraction  of  a  second,  he  would 
have  been  safe  from  danger. 

The  place  of  accident  was  directly  in  front 
of  the  store  or  shop  of  tiie  Lanesvllle  Mer- 
cantile Company.  Tbe  distance  from  the 
front  door  of  the  building  to  the  end  of  tbe 
ties  was  12  feet,  and  to  the  rail  13^  feet. 
The  track  of  the  defendant  railway  company 
coming  from  the  south  and  rear  makes  a 
sharp  curve  at  this  point 

The  degree  of  this  curvature  may  be  illus- 
trated by  the  fact  that  a  person  standing  one 
step  from  the  front  door  of  tbe  building  can 
see  only  41  feet  down  tbe  track.  Defendant 
at  this  particular  place  has  no  right  of  way 
beyond  the  ground  covered  by  Its  roadbed. 

Immediately  beyond  tbe  track  on  tbe 
northwest  were  several  buildings  occupied 
for  business  purposes. 

In  front  of  tbe  store  of  the  mercantile 
company  there  was  a  passway  across  the 
track  of  defendant  company. 

This  passway  was  constantly  used  by  Qia 
public. 
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Plaintiff  was  employed  as  a  dark  In  flie 
store  of  tbe  mercantile  company,  and  on 
the  morning  of  the  accident  crossed  the  track 
for  tbe  purpose  of  Beelng  tlie  driver  of  the 
mall  wagon  and  getting  him  to  carry  a  large 
side  of  meat  to  another  store  belonging  to 
Hie  same  company. 

On  retnmlng  plaintiff  looked  down  tbe 
track  and  saw  nothing.  He  then  crossed 
over  to  ttie  store,  and,  getting  the  side  of 
meat,  whItA  hod  been  pot  In  a  sack,  raised  it 
with  both  hands  above  bis  left  shonlder,  and. 
cme  step  from  the  door,  turned  and  looked 
down  the  track.  He  saw  nothing,  and  pro- 
ceeded Immediately  along  the  usual  passway 
across  the  track.  He  did  not  stop  and  look 
again  before  stepping  on  the  track,  and  in  en- 
deaTorlt^  to  cross  was  stmdE  and  injured 
as  already  stated. 

Plalntlfl  was  hard  of  hearing  to  the  «t- 
tent  tbbt  be  had  to  nse  an  ear  trumpet  The 
sack  of  meat,  carried  as  it  was,  jn^rented 
him  from  turning  his  bead  and  looking  down 
the  track  as  he  walked  along.  Plaintiff  did 
not  look  at  the  proper  time  and  place,  and 
candidly  admits  that,  If  be  had  stopped  and 
looked  abort  of  tbe  track,  he  would  not  bare 
been  injured. 

Plaintiff  was  guilty  of  negligence,  and  the 
question  Is  whether  defendant's  servants 
coiiM  by  ordinary  care  have  avoided  tbe  con- 
sequences of  bis  negligence. 

It  appears  ttiat  defendant's  road  is  not 
the  ordinary  freight  and  passenger  railways. 
Its  principal  traffic  Is  in  lumber,  and  It  car* 
ries  passengers  In  the  caboose  attached  to  Its 
freight  trains.  Defendant's  railway  connects 
with  the  yicksburg,  Shrevcport  &  Pacific  and 
the  Louisiana  &  Arkansas  Railway  at  Sibley 
Junction. 

On  tbemomlngln question  defendant's  train 
pot  of  the  VIcksburg,  Sbreveport  &  Pacific 
Railway,  and  a  part  of  tbe  train,  consisting 
of  a  locomotive  and  tender,  a  box  car,  and  a 
caboose,  was  coming  back  towards  tbe  depot. 
On  this  trnlu  were  an  engineer,  fireman,  and 
two  brakemen. 

Abe  Hess,  the  bead  brakeman,  was  stand- 
ing on  the  pilot  of  tbe  engine.  Hess  did  not 
sec  plaintiff  until  be  stepped  on  tbe  track, 
some  16  or  20  feet  In  front  of  tbe  pilot. 
Hess  shouted,  but  plaintiff  paid  no  attention, 
and  was  struck  as  be  was  in  tbe  act  of 
stepping  off  on  the  far  side. 

Tbe  train  was  running  4  or  5  miles  an 
hour.  Hess  was  looking  at  tbe  VIcksburg, 
Sbreveport  &  Pacific  train  coming  In,  and 
did  not  see  plaintiff  coming  from  the  store. 
As  the  pilot  struck  plaintiff,  Hess  In  his 
excitement  jumped  off  and  ran  30  or  40  feet 
down  the  ^ck.  When  Hess  stopped  and 
turned,  be  saw  the  plaintiff  lying  on  tbe 
ground  back  of  tbe  pilot,  and  about  the  gang- 
way or  step  or  cab  of  the  engine. 

The  foregoing  Is  a  synopsis  of  tbe  material 
part  of  Hess'  testimony.  He  and  other  wit- 
nesses  stated   that  plaintiff   on  several 


occasions  bad  been  warned  off  the  track 
when  trains  were  approaching. 

Tbe  substance  of  the  testimony  of  Charles 
Hatterson,  the  engineer,  as  far  as  pertinent 
to  the  inquiry,  may  be  epitomized  as  follows: 

The  train  In  bis  diarge  was  mnning  with- 
out steam  downgrade,  and  fiie  fireman  was 
ringing  the  bell.  Tbe  speed  was  8  or  8H 
miles  an  hour.  Hatterson  saw  plaintiff  com- 
ing towards  the  track,  but  conld  not  see  his 
face,  on  account  of  the  bundle  on  his  left 
shoulder,  and  did  not  recognize  him.  l%ere 
were  two  pathways  In  ttaat  of  the  mercantile 
store;  one  leading  across  and  tile  otfaor  lead- 
ing down  tbe  track  towards  the  VIcksburg, 
Sbreveport  &  Pacific  depot  These  paths  con- 
verged near  the  end  of  the  ties,  and  Matter- 
sou  could  not  tell  whether  the  man  was  going 
across  or  down  the  track.  As  soon  as 
Matterson  saw  the  man  cross  tbe  parallel 
pathway  and  raise  his  foot  to  step  on  tbe 
track,  he  reversed  his  engine  and  did  all  In 
bis  power  to  avert  the  accident  Plaintiff 
stepped  on  the  track  about  6  feet  in  front  of 
tbe  pilot  The  train  was  in  plain  view,  and 
plaintiff  could  have  seen  It,  had  be  looked. 
Hess,  who  was  standing  on  tbe  pilot, 
"hollered  out  as  loud  as  he  conld."  Matterson, 
coming  around  the  cmrve,  could  not  see  plain- 
tiff nntU  he  got  within  about  0  feet  of  the 
end  of  the  ties.  Matterson  might  have 
stopped  the  locomotive  In  time,  had  he 
known  that  plaintiff  was  going  to  cross  tbe 
tracks.  The  locomotive  could  taave  been 
stopped  within  10  or  12  feet  It  actually 
moved  11  feet  after  It  struck  bim. 

The  fireman  testified  that  be  was  ringing 
the  bell  when  the  accldont  occurred,  that  the 
speed  was  not  more  than  6  miles  an  hour, 
and  that  the  locomotive  moved  11  feet  after 
It  struck  plaintiff.  Tlie  fireman  was  on  the 
far  side  of  tbe  locomotive,  and  oould  not  see 
the  plaintiff  approaching  tbe  track. 

Waldron,  the  other  brakeman,  was  on  tiie 
front  end  of  tbe  caboose,  and  did  not  see  tbe 
accident  He  testified  that  tbe  train  was 
running  at  a  speed  of  about  4  or  5  miles  an 
hour,  and  stopped  very  suddenly,  with  a  Jsr 
which  threw  him  against  the  hand  rails  of 
tbe  platform  of  the  caboose.  This  witness 
did  not  recollect  whether  or  not  tiie  bell  was 
ringing  at  the  time  of  the  accident  He 
testified  that  there  were  no  air  brakes  on  the 
box  car  and  caboose,  but  there  were  sudi 
brakes  on  the  locomotive  and  tender. 

Two  of  the  witnesses  for  the  defendant 
testified,  in  a  general  way,  that  they  heard 
tbe  ringing  of  tbe  bell.  Others,  two  of  whom 
were  standing  very  near  tbe  plaintiff,  testi- 
fied that  they  did  not  bear  the  belt  rln^ng  at 
the  time  of  the  accident 

Two  expert  witnesses  for  defendant  testi- 
fied that  under  proper  conditions  such  a 
train,  going  3  or  Z%  miles  an  hour,  could  be 
stopped  witlilu  8  feet 

Plaintiff  and  two  other  witnesses  testified 
that  after  plaintiff  was  struck  he  was 
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dnffliea  12  m  IS  feet,  and  tiw  evidence  of 
Hen  and  otfacn  Bbows  Uut  he  was  picked 
iq>  about  26  feet  from  tiw  point  of  the  pilot 
ThtB  eFTldence  tenda  to  show  that  the  loco- 
mottve  ran  from  38  to  41  feet  after  the  col- 
lltlon.  and  from  this  fact  K  may  he  Infnred 
tbat  llie  speed  waa  hlg^,  or  the  brakes  were 
not  timely  applied,  or  were  defective.  A 
nnmber  of  noneqwrt  witnenes  for  plaintiff 
testified  tbat  the  speed  was  rapid. 

But  we  think  tlmt  tite  determlnatlTe  Issue 
In  ttie  case  la  whether  the  en^neer  conid 
have  avoided  ttie  accident  after  he  saw,  or 
dionld  have  seen,  tbat  Ihe  plaintiff  was  about 
to  eroaa  llie  track,  llie  envlneer  saw  a  man, 
wtA  a  larse  bundle  on  his  Bhonlder,  coming 
ftom  ttie  store  and  going  straight  towards 
die  track,  a  tew  feet  distant.  The  burden 
he  carried  obscured  the  vision  of  the  man 
and  prevented  hia  seeing  ttie  ^proadilng 
ttaln. 

It  was  more  probable  that  the  man  would 
attempt  to  cross  the  track  than  it  was  that 
he  would  go  to  the  end  of  the  ties  and  then 
turn  at  a  right  angle  down  the  track.  Yet, 
with  a  human  life  in  the  balance,  the 
engineer  iralted  until  the  man  actually  raised 
his  foot  to  step  upon  the  track  before  he  took 
any  action  whatever. 

Hie  mere  sounding  of  the  whistle  when 
the  engineer  first  saw  the  man  would  have 
nved  the  situation.  Than  was  probable 
danger,  and  this  precaution  should  have  been 
takm.  Tn  anoHier  view  of  the  case,  if  the 
teetlmony  of  Hess  be  true,  and  he  is  a  wlt- 
nemt  for  the  defendant  the  engineer,  after 
seeing  tb»  man  step  on  tiie  track,  had  16  or 
90  feet  within  whlcSi  to  stop  or  slacken  the 
i^eed  of  tiie  locomotive.  The  ^Ii^teat 
mmlnnHon  of  speed  would  have  prevented 
theacddoit 

We  are  ot  the  opinion  that  under  the 
dmimatances  of  this  particular  case  the 
engineer  ahouUI  have  sounded  tiie  whistle,  or 
•lowed  down  his  train,  or  both,  when  he  flrat 
saw  the  plaintiff  making  for  the  crossing, 
which  was  dangerous  at  all  ttanee,  owing  to 
flie  curvature  of  the  track. 

We  tbink  that  the  evidence  shows  that  the 
accident  mff^t  have  been  avoided  by  timely 
action  of  the  engineer  after  he  saw.  or  should 
hare  seen,  the  danger  of  the  plaintiff. 

The  question  of  negligence  was  one  ot  fact 
and  we  are  not  prepared  to  say  tiiat  the  ver- 
dict of  Hw  Jury  was  erroneous.  Plaintiff 
was  permanently  Injured  and  auffwed  great 
patn. 

Judgment  affirmed. 


aie  ia.) 

No.  lfS,732. 

THEUS  V.  ARMISTEAD  et  al. 

(Sapreme  Coort  of  Loalsiana.  March  12,  ltK>G. 
RefaeariDg  Denied  April  9.  1906.) 

L  PAvrHEasKiP—DuBOLUTion— Action  Be- 

tWEKK  HEHBKB8. 

A  nembw  of  a  dlaw^ved  commercial  firm, 
who  liaa  paid  one  of  its  oUigatiinia,  has  no  right 


of  action  against  b!s  partner  for  reimbnrsement, 
save  by  gait  for  a  settlement  of  the  partnership. 

2.  Same— FiBM  Tbanbaction. 

Where  the  firm,  A.  &  B.,  waa  sacceeded 
by  the  firm.  A.  &  G.,  and  A.  &  G.  gave  tEeir 
individual  notes  to  a  creditor  of  the  firm  of 
A.  &  B.,  held,  tbat  this  was  cot  a  partnership 
transaction,  though  tlie  firm  of  A.  &  C.  may 
have  uaed  a  portion  of  the  assets  of  the  firm  of 

A.  &a 

3.  SUBBOOATION— PATUENT  OF  jTmOHENT. 

One  of  two  debtors  in  soHdo  on  [>afroent 
of  a  judgment  against  both  is  subrogated  to 
the  rights  of  the  judgment  creditor  against  his 
codefendant  to  the  extent  of  his  part  and  por- 
tlon  of  the  delit  including  Interest  and  coots. 

[Bd.  Note. — ^FoT  casea  In  point,  see  voL  44, 
Oent.  Dig.  Snbn^ration,  |  8.1 

(Syllaboa  by  the  Conrt.) 

Appeal  from  Third  Judicial  District  Cknirt, 
Parish  of  Bienville;  James  Edward  Moorev 
Judge. 

Action  by  WUUam  P.  Theos  against  W.  W. 
Armiatead  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Amended  and 
affirmed. 

William  Upsher  Richardson,  Joseph  Bush 
Wlmberly,  and  I^rnn  Kyle  WaCkiua,  for  appel- 
lants. Dwman  &  R^nolds,  for  appellee. 

LAND,  J.  In  Jmie,  1S9G,  R.  M.  Walmsley 
&  Co.  obtained  Judgment  In  solido  against 
W.  P.  Theus  and  W,  W.  Armlstead  on  three 
notes— one  for  |2,000,  less  a  credit  of  $642.72, 
signed  by  Theus  &  Armistead,  and  two  for 
$2,549.30  each,  reading  "I  promise  to  pay." 
and  signed  by  W.  P.  Theus  and  W.  W. 
Armlstead. 

In  the  petition  It  was  alle^  that  the  de- 
fendants "formerly  were  commercial  partners 
doing  a  commercial  business  in  the  town  of 
Arcadia,  Bienville  parish.  La.."  and  that  the 
last  two  notes  were  secured  by  a  special  - 
mortgage  executed  by  W.  P.  Theus  on  cer- 
tain real  estate  situated  In  said  parish.  The 
Judgment  ordered  this  mortgage  to  be  rec- 
ognized and  enforced. 

It  appears  that  W.  W.  Armlstead,  having 
paid  this  Judgment  In  the  year  1902,  caused 
execution  to  Issue  thereon,  under  which  was 
seized  certain  real  and  personal  property 
belonging  to  W.  P.  Theus,  who  thereupon ' 
Instituted  the  Injunction  salt  now  before  this 
court. 

Plaintiff  alleges  that  the  notes  merged 
In  said  Judgment  were  debts  of  the  com- 
mercial firm  of  Tbens  &  Armlstead,  which 
was  dissolved,  but  never  had  been  liquidated, 
and  that  there  has  never  been  a  settlement  of 
accounts  between  the  partners.  Plaintiff 
further  alleges  tbat  upon  a  full,  fair,  and 
complete  settlement  of  tbe  partnership  of 
Theus  &  Armlstead  he  would  owe  W.  W. 
Armlstead  nothing,  but,  on  the  contrary, 
said  Armlstead  would  be  Indebted  unto  him. 

According  to  the  allegations  of  the  peti- 
tion the  note  for  $2,000  represented  a  debt 
contracted  directly  by  Tbeus  &  Armlstead, 
and  tbe  other  two  notes  represented  a  debt 
originally  due  by  Theus  A  Co.,  which  waa 
assumed  by  its  successor,  Theus  ft  Armlstead;  ' 
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tlie  consideration  being  a  large  amount  of 
notee,  accounts,  and  mon^s  received  by  the 
new  firm  from  tbe  old  firm. 

W.  W.  ArmiBtead  bavlng  died,  tala  widow 
and  tieirs  were  made  parties  to  the  suit. 
Defendants  for  answer,  after  pleading  tbe 
g^eral  Issue,  averred  tbat  W.  W.  Armlstead 
and  Theus  &  Armistead  were  securities  only 
on  tbe  obligations  sued  on  and  merged  In  the 
Judgment  In  the  case  of  R.  M.  Walmsley  & 
Co.  T.  Theus  &  Armlstead ;  that  said  obliga- 
tions represented  a  debt  contracted  by  tbe 
old  firm  of  Theus  &  Co.,  of  which  W.  P. 
Theus  was  a  member,  and  were  executed 
as  security  In  effect  for  account  of  W.  P. 
Theus  and  W.  P.  Theus  &  Co.,  and  the  mem- 
bers thereof;  and  that  W.  W.  Armlstead, 
having  paid  said  Judgment,  was  thereby 
legally  subrogated  to  all  the  rights  of  B.  M. 
Walmsley  &  Co. 

Answering  further,  the  defendants  aver  In 
the  alternative  that  the  partnership  of  Theus 
&  Armlstead  was  dissolved  In  the  year  1893, 
and  tbat  W.  P.  Theus  gave  his  dueblll  to  W. 
W.  Armlstead  for  a  balance  due  W.  W. 
Armistead  for  bis  Interest  in  all  the  remain- 
ing assets  of  the  firm,  agreeing  to  pay  the 
debts,  but  disposed  of  the  property  of  the 
firm,  and  has  left  alt  the  debts  for  W.  W. 
Armistead  to  pay. 

Defendants  further  aver  tbat  by  snch  dis- 
position of  the  assets  and  tbe  Insolvency  of 
W.  P.  Theus  W.  W.  Armlstead  was  forced 
to  pay  off  all  the  debts  of  tbe  firm ;  tbnt  the 
Judgment  in  favor  of  Walmsley  &  Co.  was 
paid  after  tbe  allied  dissolution  of  tbe  firm, 
and  after  tbe  giving  of  tbe  alleged  dueblll 
to  W.  W.  Armlstead;  and  tbat  be.  by  pay- 
ment of  tbe  Judgment  and  by  transfer  and 
legal  subrogation,  acquired  tbe  full  owner- 
ship of  tbe  Judgment. 

Defendants  prayed  for  the  dismissal  of  the 
suit  and  tbe  dissolution  of  tbe  injunction, 
with  reservation  of  their  rights  to  sue  for 
damages. 

There  was  Ju^^mrat  In  favor  of  the  plain- 
tiff, sustaining  and  perpetuating  the  writ 
of  Injunction  and  quashing  tbe  writ  of  fieri 
facias.   Defendants  have  appealed. 

The  firm  of  W.  P.  Theus  &  Co.,  composed  of 
W.  P,  Theus  and  James  Brice,  was  dissolved 
In  18S9,  and  the  firm  of  Theus  &  Armlstead 
was  formed  In  January,  1890.  W.  P.  Theus 
retained  possession  of  the  assets  of  tbe  old 
firm  for  tbe  purposes  of  liquidation.  B.  M. 
Walmsley  &  Co.  were  creditors  of  Theus  & 
Co.  for  a  considerable  amount,  and  also  be- 
came creditors  of  the  new  firm,  which  on 
November  2.  1891,  executed  Its  note  in  favor 
of  Walmsley  &  Co.  for  $2,000,  payable  90 
days  after  date.  On  its  face,  this  note  Is 
an  obligation  of  Theus  &  Armistcnd,  and 
the  evidence  shows  tbnt  It  was  given  for  a 
balance  due  for  merchandise  sold  to  said 
firm. 

On  November  2,  1891,  W.  P.  Tbeua  and 
"W.  W.  Armlstead  executed  their  two  notes 
40  order  of  Walmstey  &  Co.  for  (2,519.30 


each,  with  8  per  cent  Interest  from  date,  due, 
respectively,  November  2,  1892,  and  Novem- 
ber 2,  1893,  and  on  tbe  same  day  W.  P. 
Theus,  in  order  to  secure  the  payment  of 
said  notes,  executed  a  special  mortgage  In 
favor  of  Walmsley  &  Co.  on  certain  lota  and 
lands  situated  In  tbe  parish  of  Blenvilla. 
This  mortgage  was  by  private  act,  and  was 
on  December  28,  1891,  canceled  by  the  suth 
stitutlon  of  another  special  mortgage  by 
public  act.  and  new  notes  were  executed  of 
the  same  date  with  the  act  of  mortgage,  but 
otherwise  of  the  same  tenor  as  the  notes 
executed  on  November  2.  1891. 

These  two  notes  undoubtedly  r^resented 
a  debt  due  by  Tbens  &  Co.  to  Walmsl^  ft 
Co.,  and  for  which  Theus  &  Armlstead  and 
W.  W.  Armistead  were  In  no  wise  bound. 

Armlstead  Individually  signed  tbe  notes 
and  thereby  made  himself  liable. 

The  firm  of  Theus  &  Armistead  was  no 
party  to  the  notes,  and  was  not  bound  fx 
tbe  debt  due  Walmsley  &  Co. 

The  testimony  of  W.  P.  Theus  is  to  the 
effect  that  Theus  &  Armlstead  bad  collected 
out  of  the  notes  and  accounts  belonging  to 
Theus  &  Co.  an  amount  more  than  snfflcient 
to  pay  tbe  debt  due  Walmsley  &  Co.,  and 
tbat  he  and  Armlstead  signed  the  two  notes 
In  order  to  keep  tbe  money  thus  collected  In 
tbe  firm  of  Theus  &  Armlstead.  The  com- 
mercial txwks  of  that  firm  have  been  destroy- 
ed by  fire;  but  the  testimony  from  recollec- 
tion of  two  witnesses,  who  were  bookkeepers 
for  tbe  firm  at  differoit  times,  tends  to  show 
that  the  two  notes  were  charged  to  Theus 
&  Co. 

Mr.  Butler,  an  attorney,  who  represented 
Walmsley  &  Co.  in  the  settlonent;  taad  no 
very  definite  recollection  of  the  reasmu  which 
induced  Armlstead  to  sign  tbe  notes,  but  tes- 
tified that  he  prevailed  with  Armlstead  to 
sign  the  notes  with  Theas,  and  "to  let  old 
man  BrIce  out  on  account  of  his  age,"  and 
that  "there  seemed  to  be  a  disposition  with 
all  tbe  parties  to  let  Brice  out  of  tbe  business 
and  substitute  Armistead  for  Brice."  Mr. 
Butler  was  a  witness  for  tbe  defendants,  and 
bis  testimony  shows  tbat  Walmsley  &  Go. 
accepted  Armistead  as  a  debtor  In  the  place 
of  Brice.  Walmsley  &  Co.  did  not  by  this 
transaction  become  creditors  of  tbe  firm  of 
Tbeus  ft  Armistead.  In  the  two  acts  of  mort- 
gage then  Is  no  reference  to  that  or  any  oth- 
er  firm.  It  Is  significant  that  tliree  notes 
were  executed  on  the  same  day  In  favor  of 
Walmsley  ft:  Co.,  and  only  one  of  them  was 
signed  In  the  firm  name  of  Theus  ft  Armi- 
stead. 

Hence  it  cannot  be  said  tbat  the  two  nota 
In  favor  of  Walmsley  ft  Co.  represented  a 
debt  due  by  the  firm  of  Tbens  ft  Armlstead. 
These  notes  are  on  tbelr  face  individual  ob- 
ligations of  W.  P.  Theus  and  W.  W.  Arml- 
stead. 

The  execution  of  these  two  notes  extin- 
guished by  novation  a  debt  due  by  W.  P. 
Theus  &  Oa,  and  whatever  rights  resulted 
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from  the  transaction  Inured  to  the  benefit  of 
W.  P.  Tbena  and  W.  W.  Armlstead. 

The  resulting  claim  agalnit  Tbens  &  Oo. 
belonged  to  them,  and  not  to  Tbens  &  Annl- 
Btead.  If  ttae  notes  were  enbseqnently  made 
to  cmnpensate  a  claim  of  Tbens  &  Co.  against 
Tbens  &  Armlatead,  the  transaction  cannot 
be  POQsldered  In  any  other  light  than  a  con- 
tribution by  W.  P.  Theus  and  W.  W.  Arml- 
etead  to  the  assets  of  the  new  firm,  Jnst  as 
if  th^  Indlrldnnlly  bad  purchased  property 
and  tbea  tamed  the  same  over  to  the  partner- 
■Up. 

Hence  we  conclnde  that  the  two  notes  do 
sot  represent  a  partnership  transaction,  and 
tbat  tbe  solidary  makers  stand  to  each  other 
ia  tbe  relation  of  individuals  and  not  of  part- 
ners. There  Is  no  evidence  in  the  record  to 
Bbow  that  W.  W.  Armiatead  signed  tbe  two 
notes  as  surety  for  W.  P.  Tlieas;  but  the 
erldenoe  tends  to  show  that  Armiatead  was 
sabstltuted  for  Brlce. 

ifavlng  paid  the  two  notes  merged  In  tbe 
iDdgment,  W.  W.  Armistead  is  entitled  to 
claim  from  W.  P.  Tbens  bis  portion  or  one- 
balf.  and  is  snbrogated  pro  tanto  to  the  rights 
of  the  Judgment  creditors.  OIt.  Code,  arts. 
2103,  2104,  2161. 

The  alleged  settlement  of  partnership  ac- 
counts is  not  sustained  by  the  evidence.  W. 
W.  Armistead  retired  from  the  partnership  in 
January.  1883,  having  drawn  out  all  tbe  capl- 
txl  which  be  bad  Invested  In  the  concern.  On 
Jnly  19,  1893,  W.  P.  Tbens  executed  In  favor 
of  W.  W.  Armistead  a  dneblll  for  $2,789.26, 
!  bearing  8  per  cent  Interest  from  date,  for 
I  bis  Interest  In  tbe  notes  and  Jndgments  of 
tbe  Ann  of  Tbens  ft  Armistead. 

Tbe  most  that  can  be  said  of  tbis  dueblU 
ia  that  It  evidences  a  purchase  of  tbe  in- 
terest conveyed.  All  the  direct  evidence 
fibovB  that  there  was  no  settlement  of  ac- 
coDQts  between  the  partners.  The  firm  was 
hopelessly  ineolvent,  and  both  Armistead  and 
Theos  were  at  the  date  of  tbe  duebiU  consnit- 
li^  counsel  relative  to  transferring  all  their 
property  to  tbdr  respective  wives,  and  both 
travfers  were  made  on  or  about  tbe  date  of 
tbe  doeblll.  W.  P.  Tbens  transferred  to  bis 
wife  all  tbe  notes,  accounts,  and  Judgments 
mentlonedln  tbeduebill.  Tbedlrecttestlmony 
of  Tbens  and  one  of  the  attorneys  consulted 
U  to  the  effect  that  It  was  understood  that 
the  dueblll  was  not  to  be  collected,  but  was 
to  be  held  by  Armistead  merely  as  evidraice  to 
ibov  what  was  the  amount  of  bis  Interest 
in  such  assets.  As  tbe  firm  was  hopelessly 
Insolvent,  bis  residuary  Interest  In  the  un- 
collected notes,  accounts,  and  judgments  was 
worth  DothlnjT*  Reading  betwem  tbe  lines, 
It  Is  evident  tbat  the  purpose  of  tbe  dueblll 
wu  to  put  the  title  to  such  assets  In  tbe 
name  of  W.  P.  Theus,  so  that  he  could  trans- 
fer the  same  to  bis  wife  In  payment  of  her 
paraphernal  claims  against  him. 

Partnership  assets  could  not  be  legally 
tnosferred  tor  socb  a  purpose,  owing  to  the 
ntfoAor  iweferenoe  of  partnership  creditors. 


Thena  and  Armistead  were  brothers-tn-laWt 
and  tbe  transaction  aeons  to  have  been  a 
family  arrangement  to  defeat  the  pursuit  (tf 
creditors. 

There  having  been  no  settlement  of  part- 
nership accounts,  the  payment  by  Armistead 
of  the  balance  of  the  note  of  the  firm  for 
$2,000  gives  him  no  right  of  action  for  tbe 
specific  amount  so  paid  against  W.  P.  Theus. 
As  to  such  claims,  the  sole  remedy  of  tbe 
partner  Is  by  suit  for  tbe  settlement  of  the 
partnership.  Beddlck  v.  White,  46  La.  Ann. 
1207,  15  South.  487,  and  antborlUes  there 
cited. 

Our  conclusion  on  the  whole  case  Is  tbat 
the  execution  and  seizure  should  be  main- 
tained as  to  one-half  of  tbe  sum  of  $5,098.6(^ 
representing  tbe  aggregate  of  tbe  two  In- 
dividual notes,  with  interest  and  coats  as 
per  judgment  in  favor  of  R.  M.  Walmsley 
ft  Co.  in  liquidation. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Injunction  sued  out  herein  be 
dissolved,  and  the  execution  and  seizure  be 
maintained  as  to  one-half  of  the  sum  of 
$5,0^60.  with  8  per  cait.  per  annum  interest 
thereon  from  November  2,  1891,  and  one-half 
of  the  costs  indorsed  on  writ  of  fieri  fadaa 
issued  in  the  suit  of  R.  M.  Walmsl^  ft  Oo^ 
T.  W.  P.  Theus  and  W.  W.  Armistead;  and 
It  Is  farther  ordered  and  decreed  that  tbe 
judgment  apiiealed  from,  as  tiins  amended, 
be  affirmed,  and  that  plaintiff  pay  the  costs 
of  tills  appeaL 


016  La.) 

No.  15,986. 

UcLELLAN  v.  R08SBR. 

fSnpreme  Court  of  Ijonlsiana.  April  9,  ISOH. 
Rehearing  Denied  May  7,  190&) 

Res  Judicata— Parties— Bstoppm.. 

Where.  In  a  petition  by  an  adjudlcatee  to 
Injoio  a  sale  a  la  foUe  eDchere,  the  petitioner 
alleges  that  he  was  made  a  party  defendant  in 
a  suit  previously  brought,  by  the  owner  of  the 
property  for  the  same  purpose  (on  account  of 
tbe  alleged  illegality  of  tbe  adjudication)  and 
where  it  appears  that  in  such  former  suit,  as 
adjudlcatee  and  defendant,  he  bad  appeared 
In  tbis  court,  through  counsel,  and  had  insisted 
that  the  Injunctitm  prohibiting  the  sale  a  la 
folle  enchere,  as  then  attempted,  should  be 
maintained,  such  petitioner  cannot  be  heard,  for 
the  purpose  of  defeating  the  plea  of  res  judicata, 
to  say  be  was  not  a  party  to  sucb  former  suit 
and  judgment  because  of  an  omission  by  tbe 
clerk  of  the  district  court  to  file  the  answer 
prepared  on  his  behalf  and  which,  without  ob- 
jection on  his  part,  had  been  brought  up  in 
the  original  and  made  part  of  the  transcript 
of  appMl  therein.  And  the  plea  la  nuUntalned. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Thomas  O.  W.  Bills,  Judge. 

Action  by  Alden  McLellan  against  James 
B.  Rosser,  Jr.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  Interven- 
tion of  A.  H.  Murray  dismissed. 

Harry  Hinckley  Hall,  for  appellant  John 
Donovan  Ftynn,  for  appellee.  Edwin  How^ 
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ard  McGaleb»  for.  appellee  A.  H.  Murray, 

Statement. 

MONROE,  J.  The  titular  plaintiff  in  this 
case,  as  the  holder  of  past  due  notes  repre- 
senting the  purchase  price  of  certain  real 
estate,  undertook  to  foreclose  the  mortgage 
hy  which  the  notes  wwre  secured,  and  the 
property  was  seized  under  executwy  process 
and  adjudicated  to  A.  H.  Murray,  who  de- 
posited 10  per  cent,  of  the  amount  bid  by 
him  In  the  hands  of  the  sheriff  but  failed 
further  to  comply  with  the  adjudication, 
whereupon  the  sheriff,  under  plaintiff's  In- 
stmctlons,  proceeded  to  offer  the  property 
for  sale,  a  la  folle  enchere,  and  the  proceed- 
ings having  been  Injolned  by  the  maker  of 
the  notes  (and  holder  of  the  property),  the 
matter  came  before  this  court,  where  the 
judgment  of  the  district  court,  dissolving  the 
iQjunctlon,  was  affirmed.  McLellan  v.  Bos- 
ser,  114  La.  140, 88  South.  80. 

Flaintiff  then  proceeded  again  to  advertise 
the  pn^rty  for  sale,  a  la  foUe  enchere, 
when  (upon  ^e  day  preceding  that  upon 
which  the  sale  was  to  have  taken  place)  It 
was  Injoined  by  Mnmiy,  the  adjndlcatee. 
His  petition  tor  Injunction  (which  purports 
to  be  a  petition  of  Intervention  in  the  pend- 
ing proceeding)  alleges.  In  substance,  the 
adjudication  of  the  property  (In  May,  1902) 
and  the  deposit  made  by  him;  that  he  has 
always  been  ready  to  comply  with  his  bid, 
bat  that  differences  arose  between  the  seiz- 
ing creditor  and  the  defendant,  Rosser, 
which  culminated  in  an  attack  by  the  latter 
upon  the  validity  of  the  sale  and  his  obtain- 
ing an  injunction  prohibiting  the  readvertlse- 
ment  and  sale  of  the  pn^rty,  a  la  folle  en- 
chere, "making  your  petitioner  and  said 
McLellan  parties  defendant  to  said  pro- 
ceeding and  praying  Judgment  against 
them";  that  the  case  was  decided  ad- 
versely  to  Rosser,  and  the  final  result 
of  said  litigation  between  said  McL^- 
lan  and  said  Rosser  is  "to  affirm  the  validity 
of  the  said  adjudication  made  *  *  *  to 
petitioner,  •  *  •  and  that  petitioner  is 
anxious  and  willing  to  complete  said  adju- 
dication;  •   •   •   that   the   civil  sheriff 

*  *  *  is  now  Illegally  proceeding  to  ad- 
vertise,  cry,  and  adjudicate  said  property, 

•  •  •  a  la  folle  enchere;  •  *  •  that 
the  law  relative  to  aalea  a  la  folle  enchere, 
does  not  apply  to  sherlffii'  sales,  *  *  • 
and  that  said  acts  and  deeds  of  said  sheriff 
and  the  plaintiffs  herein.  In  attempting  to 
sell  said  property  a  la  folle  enchere  are  Ille- 
gal and  violative  of  your  Intervener's  rights 
and  interest";  and  he  prays  for  an  injunc* 
tlon,  and  for  Judgment  ordering  the  sheriff 
to  make  him  a  title  upon  hte  complying  with 
hla  original  Ud  or  else  to  return  the  amount 
of  his  deposit 

The  defendant  in  Injunction  (MdjOUan) 
pleaded,  as  excciptionB,  res  Judicata  and  "no 


cause  of  action  disclosed,"  and,  upon  the  trial 
of  the  exception  of  res  Judicata  It  was 
shown,  among  other  things,  that  Murray  was 
made  party  defendant  to  the  original  Injunc- 
tion proceeding  (In  wblch  Rosser  was  plain- 
tiff), Rosser,  who  was  called  as  a  witness  in 
hla  behalf,  testifying:  "I  Joined  him  as  a 
party  defendant  I  wjoined  the  adv«*tise- 
ment  of  the  sale  a  la  folle  enchere,  •  •  • 
but.  Mr.  Murray  had  no  Interest  in  the  suit; 
that  is,  he  had  nothing  to  do  with  It  I  con- 
sidered I  had  to  make  all  parties,  both  Mr 
McLellan,  as  seizing  creditor,  and  Mr  Mur- 
ray as  adjudlcatee,  and  the  civil  sheriff,  de- 
fendants to  the  injunction  proceeding." 

A  question  then  arose  as  to  whether  Mur- 
ray had  ever  filed  an  answer  or  had  been 
represented  by  counsel,  and  a  document 
purporting  to  be  his  answer,  and  found  in 
the  record  but  not  filed  by  the  clerk,  was 
offered  In  evidence  and  admitted,  oYVt  ob- 
jections, which  were  reserved  to  the  effect. 
In  this  document  which  appears,  to  have 
been  signed  by  an  esteemed  member  of  the 
bar,  Murray,  as  defendant,  admits  the  ad- 
judication of  the  property  as  alleged  in  Ros- 
ser'fl  petition.  He  avers  "that  defendant, 
Alt  H.  Murray,  has  naught  to  do  with  the 
injunction  proceedings;  he  had  no  interest 
therein  and  should  be  dismissed  at  the  coat 
of  the  plaintiff  In  Injunction."  and  he  prays 
"that  he  be  hence  dismissed,  as  being  with- 
out Interest  herein,"  etc.  It  was.  then, 
shown  that  the  document  In  question,  not 
having  been  copied  In  the  transcript  of  ap- 
peal, was  brought  op  to  this  court.  In  the 
original,  for  the  purposes  of  the  former  trial, 
by  virtue  of  an  agreement  between  the  coun- 
sel r^resentlng  the  plaintiff  and  the  defend- 
ant, Rosser,  respectively,  and  that  there- 
after Murray  appeared  In  this  court,  by  the 
same  coonsel  by  wh<Mn  his  answer  appears 
to  have  t>een  signed,  and,  by  brief,  argued 
in  8iq>port  of  the  legality  of  the  Injunction 
and  the  illegality  of  the  proceeding  to  sell 
the  property  a  la  folle  enchere,  the  conclud- 
ing language  of  the  brief  being.  "Murray  la 
without  fault  and  the  sale  a  la  folle  enchere 
cannot  proceed  against  blm." 

The  exceptions  (In  the  Instant  case)  were, 
however,  overruled;  tiie  defendant  In  Injunc- 
tion answered,  and  after  hearing  on  the 
merits,  there  was  judgment  In  favor  of  Mur- 
ray, perpetuating  his  Injunction  against  the 
present  attempt  to  sell  a  la  folle  ench»e  and 
ordering  tiie  sheriff  to  retnm  to  blm  the 
amount  of  his  deposit,  and,  from  the  Judg- 
ment so  rendered,  the  defendant  In  Injunc- 
tion (plaintiff  In  seizure)  has  appealed. 

Opinion. 

The  proposition  relied  on,  that  Murray 
could  participate  In  this  court,  as  an  In- 
terested party,  In  the  litigation  to  which  he 
had  been  cited,  and,  after  taking  his  chance 
of  a  favorable  Judgment,  escape  the  conse- 
quences of  an  unfavorable  one,  by  setting  up 
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tbat  the  clerk  of  the  district  court  had  omit- 
ted to  file  the  answer  which  had  been  pre- 
pared and  tendered  In  his  behalf,  and,  hence, 
that  he  was  not  a  party  to  the  suit  or  the 
Jndfnnent  cannot  be  entertained.  MoreoTer, 
lo  the  petition  filed  by  him  in  the  present 
salt,  be  distinctly  alleges  that  be  was  made 
a  party  defendant  in  the  former  suit,  and  he 
cannot  be  heard  to  deny  it.  Our  learned 
brother  of  the  district  court  seems  to  have 
thonght  that  the  issues  presented  In  the 
former  suit  did  not  concern  Murray,  but,  as 
the  question  there  presented  was,  whether 
the  property  of  which  he  was  the  adjudicatee 
Blraold  be  sold  a  la  folle  enchere,  and  as  that 
la  the  question  which  is  presented  here,  it 
seems  to  us  that  he  was  Interested  In  the 
former  suit,  or  If  it  could  be  said  tbat  he 
was  not.  then,  that  tt  must  follow  that  he  is 
not  interested  in  the  present  suit. 
In  the  former  suit,  this  court  said: 

"Thin  Ifl  an  injunctton  suit  to  prevent  a  sale 
a  la  folle  oichere  and  to  annul  the  adjudica- 
tion apop  which  the  attempted  sale  a  la  folle 
enchere  is  predicated.  Plaintiff's  property  was 
seized  and  adjudicated  under  executory  process, 
and,  the  parchaser  Itailiuf  to  comply  with  hia 
bid,  the  property  was  readvertiscd  to  be  sold 
a  la  folle  enchere,  and  the  plaintiff  brought  the 
present  injunction  snit.  •  •  •  The  injunc- 
tion is  nAfounded  and  was  properly  dissolTed." 

And  the  Jud^ent  appealed  from,  by 
wblch  the  Injunction  was  dissolved,  was 
affirmed. ,  This  Jnd^ent,  we  think,  consti- 
tutes res  Judicata,  quoad  the  Issues  here  pre- 
sented; a  conclusion  which  renders  It  un- 
necessary  that  we  should  consider  other 
points  presented  on  behalf  of  the  defendant 
in  injunction. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed;  tbat  the 
demands  of  A.  H.  Murray  be  rejected;  and 
that  hia  tnt«*vention  be  diamissed  and  hie 
injuncttoa  dissolved,  at  hia  cost  la  both 
courts. 


ai6  la.) 

No.  15.800. 

BLANCHARD  et  al.  v.  NAQUIN  (FOLSE 
A  FROST  et  al..  Interveners). 

(Bnpreme  Court  of  Lonisiana.   March  26,  1906. 
Rehearing  Denied  April  23,  1906.) 

1.  HABBHALtNO  AssETa— Scope  ov  Reuedt-* 
HoaraAOB  CovERiifQ  Bbpabate  Tracts. 
Wliere  a  ringle  first  mortgage  rests  upon 
two  plantations,  owned  by  A.  and  B.,  respec- 
tirely,  though,  as  between  such  owners,  the 
entire  debt  so  secured  la  due  by  A.,  the  planta- 
tion of  B.  cannot  be  made  to  contribute  to  the 
payment  thereof,  unless  the  proceeds  of  the 
^e  of  A.'a  plantation  prove  insuflScient  to 
satisfy  the  mortgage  in  full,  and,  whilst  the 
iDortgaxee  may  seize  both  plantations,  the  mort- 
Kagor,  on  the  other  band,  may  demand  that 
ttie  plantation  of  A.,  alone,  be  sold,  if,  by  such 
sale,  fluihcient  may  be  realized  to  satisfy  the 
mortgage,  and  if  A.,  the  mortgagor,  neglect  or 
refose  to  make  snch  demand,  B.,  as  his  creditor, 
having  an  interest*  may  exercise  A.'a  right. 


2.  Same— Appuoation  of  Fund. 

Where  two  plantations  held  by  A.  and  B., 
reapectlvely,  are  aifected  by  a  single  first  mort- 
gage, and  the  titles  show  that,  as  between  the 
owners,  A.  has  assumed  the  debt,  and  has  agreed 
that  hi  the  event  of  B.*a  paying  any  part  of 
it,  he  shall  be  subrogated  to  the  rights  of  the 
creditor  and  mortgage^  neither  A.,  nor  any 
creditor  of  bis  who  was  party  to  the  contracts 
by  which  the  titles  were  acquired  or  who 
claims  under  a  mortgage  inscribed  against  hia 
plantation  after  the  registry  of  those  titles  can 
take  anything  from  the  fund  realised  by  the 
sale,  under  the  first  mortgage,  of  the  two 
plantations,  until  B.  is  reimbursed  the  amount 
contributed  by  hia  plantation  ,to  the  satisfac- 
tion of  said  first  mortgage,  to  which  to  the 
extent  and  by  virtue  of  such  contribution  and 
quoad  the  parties  mentioned,  he  becomes  But>- 
rogated. 

3.  mobtoaoes  —  bxteksion  —  release  09 
Lien. 

The  holder  of  notes  secured  by  a  mortgage 
containing  the  pact  de  uon  alienando  does  not 
lose  his  mortgage  by  consentiuf;  with  the  maker 
of  the  notes  and  mortgagor,  without  consulting 
a  third  person  to  whom  the  mortgagors  pn^ierty 
may  have  been  sold,  to  an  extenidon  of  the  time 
for  the  payment  of  the  notes. 
iSyllabns  by  the  C9ourt.) 

Appeal  from  Twenty-Seventh  Judicial 
District  Court,  Parish  of  Assumption;  Paul 
Leche,  Judge. 

Action  by  Agnes  R.  Blencbard,  tutrix,  and 
others,  against  Clovis  Naquin.  Folse  & 
Frost  and  others  intervene.  Judgment  fw 
plalntifTs.  and  Folse  &  Frost  appeal.  Re- 
versed, and  Judgment  rendered. 

Beattie  &  Beattle  for  Folse  &  Frost,  ap- 
pellants. Pugb  &  Pugh,  for  appellees  Ag- 
nes R.  Blanchard  and  others.  Edward 
Nicholls  Pugh,  for  appellees  W.  B.  Bloom- 
field  and  Mrs.  OL  Naquin. 

Statement 

MONROS:,  3.  Platntur  having  proceeded 
via  executlva  to  enforce  payment  of  certain 
mortgage  notes,  Folse  &  Frost  and  somo 
other  persons,  asserting  mortgages  upon  the 
property  seised,  intervened,  and  there  was 
a  litigation  which  resulted  In  a  Judgment 
from  which  this  appeal  Is  prosecuted.  The 
facts  as  they  appear  from  a  very  badly  pre- 
pared transcript  are  as  follows:  On  March 
12,  1898,  Clovis  Naquin  (defenOant)  pur- 
chased an  undivided  half  interest  in  Sans 
Norn  plantation  (the  other  half  Interest  In 
which  he  already  owned),  and  the  whole  of 
Cleveland  plantation.  In  payment  of  the 
price,  he  assumed  an  Interest-bearing  debt 
of  $3,500,  secured  by  mortgage  on  Sans  Nom 
plantation,  In  favor  of  H.  N.  Dupont,  and 
gave  fats  12  notes  for  $1.S00  each,  secured 
by  a  single  mortgage,  bearing  on  both  plan- 
tations, and  for  the  purposes  of  which,  his 
wife  Interv^ed  and  renounced  her  rights. 
The  notes  so  given  were  divided  into  groups 
of  three  and,  as  thus  divided,  matured  In 
one,  two,  three,  and  four  years,  respectively. 
The  notes  couiititutlng  the  group  which  ma- 
tured In  one  year  were  paid,  the  others  were 
acquired  by  Dr.  Blanchard-  ''^rho,  by  agree- 
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ment  with  ttaefr  maker,  extended  the  time 
for  their  payment  three  years  beyond  that 
orlglDally  fixed,  and,  thereafter,  upon  the 
death  of  Dr.  Blancbard,  they  passed  into  the 
bands  of  the  plaintiff,  as  widow  and  tutrix, 
and  are  the  notes  upon  which  this  suit  is 
tHY>ught.    In  the  meanwhile  (upon  April  4, 
1898)  Naquin  sold  to  Oscar  A.  Folse  (Mre. 
Naquin  renouncing  her  rights)  an  undivided 
one-thfrd  interest  in  the  two  plantations 
mentioned,  and,  in  part  payment  of  the 
price,  Folse  assumed  one-third  of  the  debts 
represented  by  tlie  Dupont  mortgage  and 
by  the  12  notes  of  $1,500  each  which  Naquin 
had  Issued  in  buying  the  property.   On  July 
29,  1899,  Naquin  sold  to  Folse  his  remaining 
two-thirds  Interest  In  Gerelaud,  and  by  sepa- 
rate act  Folse  reconveyed  to  Naquin  the 
one-third  Interest  in  Saos  Nom  which  he 
bad  purchased  from  him  the  year  before. 
In  the  sale  flrat  mentioned  Naquin  declares 
"that  there  are  mortgages  against  the  prop- 
erty herein  gold,  but  that  be  binds  and  ob- 
ligates himself  to  hold  the  purchaser  barm- 
less  from  the  eCTecta  thereof,"  that  "In 
case  the  said  Oscar  A.  Folse  has  to  pay  any 
of  the  mortgages  mentioned  *  *  *  be 
iBball  be  subrogated  to  all  tlie  zlgbta  of  ac- 
tion, privileges,  and  mortgages  of  the  hold- 
ers," and  Mrs.  Naquin  Intarrenes  In  the 
act  and  renounces  all  claim  that  she  migbt 
bare  against  the  property  sold.    In  ttie 
Bale  from  Folse  to  Naquin,  the  latter,  as 
part  of  tbe  price  of  the  property  purchased, 
reassumes  tbe  obligation  to  pay  tbe  debt 
r^resented  by  the  Dupont  mortgage  and 
also  tbe  debt  bearing  on  both  plantations, 
represented  by  tbe  notes  here  sued  on,  In 
foTor  of  which  (as  we  have  stated)  Mrs. 
Naquin  had  already  renounced  whatever 
rights:  she  might  have  bad.   On  September 
0,  1899,  Folse  sold  to  H.  W.  Frost  an  nndi- 
▼Ided  one-half  Interest  In  Cleveland,  so  that 
when  this  suit  was  filed  be  and  Frost  were 
sole  owners  of  that  property.   It  appears 
that  D.  H.  Bonssel  had  In  tbe  meanwhile 
acquired  an  Interest  In  Sana  Nom  which  was 
cultivated  by  the  firm  of  Naqnln  A  Kous- 
sel  (CIotIb  Naquin  being  tbe  senior  member), 
but  whether  at  the  date  of  the  seizure  tbe 
plantation  was  owned  by  Naqnln  alone  or 
by  Naqnln  &  Ronssel  does  not  appear.  Three 
of  the  notes  held  by  plalntift  fell  due,  as 
extended,  in  March,  100.^  and.  In  June  of 
that  year,  plaintltr  obtained  executory  pro- 
cess under  which  both  of  the  plantations 
were  seised  and  offered  for  sale.  Thereupon 
Folse  &  Frost  Intervened,  allying  that  Sans 
Nom,  alone,  would  satisfy  the  claim  sued 
on,  that  the  seizure  of  Cleveland  was  un- 
necessary, and  that  tbe  seizure  of  both  plan- 
tations was  the  result  of  fraudulent  collu- 
sion between  the  plaintiff  and  tbe  defend- 
ant, flie  purpose  of  which  was  to  favor  the 
wife  of  the  latter  by  having  the  claim  of 
tbe  plaintiff  paid  in  part  from  the  proceeds 
of  tbe  sale  of  devtiand,  tbmreby  enablloK 


Mrs.  Naquin  to  realize  upon  her  Inferior 
mortgage,  resting  on  Sans  Nom,  alone.  In- 
terveners further  allege  that  if  their  prop- 
erty were  otherwise  bound  for  the  debt 
sued  on  it  was  released  by  reason  of  tbe  fact 
that  interveners  occupied  the  position  of 
sureties,  and  the  time  for  the  payment  of 
the  debt  due  plaintiff  was  extended  without 
their  knowledge  or  consent;  and  they  make 
certain  other  allegations,  and  pray  that  un- 
til the  further  order  of  court,  plalntlCTs  seiz- 
ure be  restricted  to  Sans  Nom,  and,  In  the 
event  of  that  plantation  selling  for  enough 
to  satisfy  her  claim,  that  no  further  writ 
Issue  against  Cleveland,  or.  In  the  alterna- 
tive, that  the  two  plantations  be  appraised 
and  sold  separately  In  order  that  a  just  and 
equitable  distribution  of  tbe  proceeds  be 
made.  Upon  this  Intervention,  a  rule  nisi 
issued,  to  which,  as  we  Infer,  the  plaintltf 
in  the  seizure  and  some  persons  asserting 
mortgages  of  inferior  rank  were  made  par- 
ties, and  after  hearing  there  was  judgment 
denying  the  application  of  Interveners,  save 
in  so  far  as  to  order  that  the  two  planta- 
tions be  appraised  separately.  Some  time 
later  plaintiff  and  Interveners,  tbrough  thdr 
connsel,  entered  into  a  written  agreemrat, 
from  wbidi  we  make  tbe  following  excerpts, 
to  wit: 

"In  tbe  above  case  It  Is  agreed  *  *  *  for 

the  purpose  of  saving  costs  and  •  •  •  Htlua- 
tion,  and  to  subserve  the  Interests  of  all  partlon, 
that  the  property  seized  is  to  be  considered  sold, 
and  tbe  proceeds  in  court  for  distributimi.  It  is 
agreed  that  tbe  proportion  to  be  contributed  Is 
to  be,  respectlveir,  |29,000  for  the  Sans  Nom 
plantation,  and,  if  any  at  all  by  the  Cleveland 
plantation,  the  sum  of  $3,122.50,  which  sums 
are  to  be  coDHidered  in  court  for  distribution  to 
the  various  mortgage  creditors  and  the  owners 
of  Cleveland  plantation  in  accordance  with  their 
respective  rif^nts  under  their  sales  and  mortgages. 
It  being  distinctly  understood  that  the  amount  of 
contribution  due  by  the  Cleveland  plantation 
(if  any  contribution  la  due  at  all)  Is  f3,I22.50, 
no  more  and  no  less,  and  the  amonnt  of  contri- 
bution due  by  Uw  Sans  Nom  plantation  is 
$29,000,  and  no  more  and  no  less.  It  being 
distinctly  understood  that  the  owners  of  Cleve- 
land plantation  shall  be  at  liberty  to  prove.  If 

Srove  they  can,  that  no  contribution  at  all  Is 
ue  by  said  lands,  and  that  the  use  of  the  word 
contribution  heretofore  made  is  not  to  be  taken 
as  an  admission  that  anything  at  all  Is  due, 
but  aimply  that  if  anything  be  due  hj  it  towards 
paying  the  mortgages  due  by  Clovis  Naquin, 
that  Is  the  full  amount  due  by  It,  and  with  the 
right  of  the  owners  to  show  that  this  amount 
shall  be  returned  to  them,  and  to  none  other  of 
the  creditors. 

*«••••« 
"The  contention  as  to  the  distrlbntlon  of  the 
fond  in  court  is  to  Ik  made  by  third  oppositions 
of  the  yarioua  parties  interested,  with  the  right 
to  ench  and  every  one  to  contest  tbe  right  and 
privilege  of  the  others,  as  In  concursnB,  to  the 
fund  for  distribution,  with  the  understanding 
that  the  district  court  has  mled  that  Cleveland 
plantation  must  be  sold  for  the  payment  of  the 
mortgage  debt,  but  under  a  separate  appraise- 
ment, the  said  contribution,  if  any,  to  be  the 
sum  of  $S.122.S0,  but  that  the  said  question, 
as  to  the  right  of  separate  sale,  is  to  be  present- 
ed on  api>eal  from  the  said  interlocutory  jndir- 
ment,  on  the  final  trial  of  these  Issues  as  fixed 
by  the  trial  on  third  <wositions,  the  said  inter- 
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locator;  judgment  not  to  be  held  to  estop  the 
ownen  of  Cleveland  plaotation,  but  the  amount 
doe  on  the  Blanchard  mortfrage  *  *  *  Is  not 
contested  in  so  far  as  the  amoant  of  $18,S00  is 
concerned  ;  but  the  question  whether  or  not  ao7 
part  thereof  shall  oe  finally  taken  from  the 
Cleveland  plantation,  so  as  to  leave  a  greater 
amount  to  the  mortgages  of  Mrs.  Clovis  Naquin 
and  Wm.  B.  Bloomfield.  is  to  be  settled  by  the 
court  in  accordance  with  the  rank  of  those 
mortgages,  the  rights  of  the  owners  of  Cleveland 
plantation  and  the  law.  The  contest  to  be  car- 
ried on  as  above  stated,  in  concursus,  with  the 
full  right  to  each  creditor  to  contest  the  right 
of  the  other  save  only  as  to  the  amount  due 
Mrs.  Agnes  Blanchard,  Tutrix.  •  •  *  It  is 
understood  that  the  owners  of  Cleveland  plan- 
tation can  only  claim  out  of  the  total  amount 
in  court  the  sum  of  93,122.50.  that  being  the 
■am  taken  from  tiieir  phiQtnuou  to  make  np 
the  Bum  in  court,  and  they  have  no  claim  on 
the  $29,000  coming  from  the  Sans  Norn  planta- 
tion save  to  see  it  distributed  to  the  creditors  iu 
such  a  manner  that  no  claim  can  he  urged  by 
any  of  them  against  the  Cleveland  plantRtion 
fand.  In  other  words,  the  owners  of  the  Cleve- 
land plantation,  on  being  returned  the  amount 
coming  from  the  sale  of  their  plantation,  have 
no  right  or  interest  in  the  other  sum  save  to 
have  It  distributed  so  as  to  pay  the  debt  due  to 
Hrs.  Blanchard,  tutrix,  and  any  other  oreditor 
having  rights  su^rior  to  her,  if  any  there  be,  so 
as  to  entirely  relieve  the  Cleveland  plantation  from 
any  contribution  towards  paying  the  debts  of 
the  seized  debtor.  The  vhole  niatter  to  be 
passed  apon  in  one  trial,  so  as  to  sare  coit.  ex- 
pense, and  delay." 

It  may  be  as  well  to  state  (though  some- 
what in  anticipation)  that  so  far  as  we  can 
gather  from  the  record,  the  following  are 
the  mortgages  that  are  to  be  considered  In 
distributing  the  fund  on  band,  to  wit: 

*'(1)  A  conventional  mortgage  to  secure  a 
debt  for  $3,60a  bearing  8  oer  cent,  interest  per 
annum  from  June  13,  lw5,  recorded  against 
Bans  Nom  Plantation  in  favor  of  H.  N.  Dapont, 
June  14,  1885.  (This  is  the  most  ancient  mort- 
gage  which  appears  upon  the  certificate  filed  in 
eridence,  but,  as  the  name  of  Dupont  is  not 
mentioned  in  the  judgment  appealed  from,  nor 
in  the  brief  of  counsel,  and  as  Mrs.  Coulller 
[or  possibly  Soullier],  though  not  conuected 
therewith  by  any  evidence  that  we  find,  is  rec- 
ognized by  the  judgment  and  by  all  the  counsel, 
as  holding  a  mortgage  whicb  entitled  her  to 
take  ^,500  from  the  fund  to  be  distributed,  we 
conclude  that  she  must  represent  the  Dupont 
mortgage.  Counsel  for  interveners  intimate 
that  her  mortgage  takes  precedence  of  that  of 
plaintiff  which  would  seem  to  be  correct ;  but 
the  judgment  ranks  it  next  after  that  of  plain- 
tiff, on  Sans  Nom  plantation,  and  there  is  no 
one  before  the  court  complaining  of  that  dispo- 
sition.) 

"(2)  The  mortgage  securing  the  debt  sued 
on,  which,  by  admissiou,  calls  for  $18,.T00.  re- 
corded against  both  plantations,  June  IG,  180S. 

**(3)  A  mortgage  for  ¥5,000  in  favor  of  Mrs. 
KaqniD,  wife  of  the  defendant  in  the  seizure,  re- 
Fiilting  from  the  registry  of  her  parnphcrnnl 
ci:tira  agninHt  her  husband  July  2nd,  180R. 
-iTIiis  claim  was  recorded  against,  both  plnnta- 
tJons  for  a  larger  amottnt,  but  was  renounced 
by  Mrs.  Naquin  as  agalriRt  the  whole  of  ricve- 
land.  and  as  against  one-third  of  Sans  Nnm. 
in  the  acts  by  which  her  husband  sold  those 
interests  to  O.  A.  Folse.  By  this  iiticalion 
tlip  mortgage  is  conceded  to  benr  exclutiively  on 
Sans  Nom,  to  the  extent  of  $5,600.  whether 
upon  two-thirds  interest  or  upon  the  whole, 
being  a  question,  perhaps,  between  HiB.  Naquin 
and  interveners.) 

"(4)  A  mortgage  for  16.000  In  favor  of  W.  B. 
Bloomfieldf  imposed,  by  naqnin  and  RonsBel,  as* 


owners  of  that  property,  upon  Sans  Nom  plan- 
tation, recorded  Jnly  22,  1902.  {Tbl»  mortgags 
was  executed  for  a  larger  amount,  to  secure  % 
debt  contracted  for  planting  purposes,  bnt|  as 
appears  from  the  evidence  in  the  record,  should 
be  reduced  to  the  amount  stated.) 

"There  are  other  mortga;;es  inferior  in  rank 
resting  on  Sans  Nom,  but  the  fund  on  hand 
will  not  reach  them,  and  they  need  not  be  con- 
sidered. So  far  as  appears  there  are  no  mort- 
gages on  Cleveland  plantation  save  that  of  the 
seizing  creditor.  Resuming  the  chronological 
statement  of  the  case,  the  proceeds  of  the  sale 
of  the  two  plantations  being  constructively  in 
court,  the  intervcnei-s  filed  a  third  oppohition.  In 
which  they  set  forth  their  title  and  the  obliga- 
tions of  the  defendant  in  the  seizure  with  re- 
spect thereto,  and  reiterate  their  allegations  to 
the  effect  that  the  claim  of  the  plaintiff  can  bs 
satisfied  from  the  proceeds  of  the  sale  of  ths 
property  belonging  to  said  defendant,  and  that 
recourse  to  the  proceeds  of  the  sale  of  their  prop- 
erty is  unnecessary,  and  to  the  effect  that  with 
retipect  to  said  claim  they  occupy  the  position  of 
sureties,  and  are  discharged  by  the  granting^ 
without  their  consent,  of  time  for  its  parment. 
and  they  further  allege  that  Mrs.  Naqnln  can 
collect  nothing  on  account  of  ber  claim  because 
she  has  no  judgment  against  and  is  a  partner 
in  community  with  her  husband,  and  becaun 
of  her  renunciations ;  and  that  Bloomfield  can 
take  nothing  because  his  claim  is,  in  any  even^ 
inferior  in  rank  to  that  of  Mrs.  Naquin  (who 
never  renounced  in  his  favor)  and,  so  far  as 
the  proceeds  of  the  sale  of  Cleveland  are  con- 
cerned, arose  after  the  sale  of  the  plantation  to 
opponents,  and  porports  to  be  secured  by  a 
morteage  which  bears  only  on  Sans  Nom. 

"Mrs.  Blanchard,  plaintiff  in  the  seizure,  de- 
nies the  charge  of  collusion,  and  alleges  that 
her  mortgage  is  indivisible,  and  most  be  en- 
forced against  all  the  property  affected  by  it 
and  the  proceeds  thereoL  and  that  opponents 
were  witnout  right  or  interest  to  raise  anj 
Issue  except  as  to  the  amount  of  the  oontriba- 
tion  of  the  tract  (Cleveland)  owned  by  them. 
Bloomfield,  by  intervention  and  third  ojmofrition* 
sets  up  his  claim  against  Naquin  and  Roussd. 
and  his  mortgage  on  Sans  Nom  phintation,  and 
alleges  that  his  debtors  are  Insolvent,  and  that 
Mrs.  Bliinchard,  as  holder  of  a  mortgage  bear- 
ing on  both  plantations.  Is  bound  to  apply 
the  93,122.50  arising  from  Cleveland,  pro  tanto, 
to  her  mortgnge  debt,  and  this  being  so,  that 
opponents.  Folse  &  Frost,  have  no  interest  In 
♦  ♦  ♦  the  distribution  of  the  proceeds  aririnf 
from  the  Sans  Nom  plantation.'  " 

After  hearing,  the  Judge  a  quo  held  that 
the  two  plantations  had  been  appraised 
separately  In  order  that  If  the  total  amount 
realized  from  the  sale  should  exceed  that 
due  to  the  plaintiff,  the  surplus  might  bs 
equitably  distributed  among  the  second  mort- 
gage creditors  and  the  owners;  that,  as  the 
result  of  the  sale,  San!?  Xom  plantation,  be- 
longing to  Clovis  Naquin,  had  realized 
$29,000  and  Cleveland,  belonging  to  Folse  & 
rrost,  $3,122.50  making  a  total  of  $32,122.00; 
that  i>lalntlff'B  mortgage  bearing  ou  both 
plantations  amounted  to  $18,500;  tluit  tta^ 
were  no  mortgages  of  Inferior  rank  on 
Cleveland,  and  that  Sans  Nom  was  burdened 
with  mortgages,  inferior  to  that  of  the  seis- 
ing creditor,  In  favor  of  Mrs.  Coullier,  fOr 
$4,500,  in  favor  of  Mrs.  Naquin,  for  $5,000^ 
and  In  favor  of  W.  B.  Bloomfield,  for  $0,000; 
that  the  proceeds  of  the  two  plantations 
should  contribute,  pro  rata,  to  the  payment 
of  the  Blanchard  claim;  that  the  surplus 
thereafter  remaining  from  the  proceeds  of 
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Sans  Norn  should  be  paid  to  the  claimants 
holding  mortgages  on  that  plantation,  In 
the  order  in  which  the  mortgages  were  re- 
corded, and  that  the  surplus,  so'  remaining 
from  the  proceeds  of  Cleveland,  should  be 
paid  to  the  owners  of  that  property;  and  a 
decree  was  entered  accordingly,  save  that  a 
slight  error  was  committed  in  finding  that 
the  pro  rata  due,  upon  the  theory  of  the 
opinion,  by  Sans  Nom,  was  $16,896.25,  in- 
stead of  $16,701.69,  and  that  due  by  Cleve- 
land, $1,803.75,  Instead  of  $1,798.31.  A  new 
trial  was  however  granted,  and,  in  his  rea- 
sons for  the  judgment  finally  rendered,  the 
learned  judge  said  that  the  question  to  be 
decided  was,  not  the  amount  to  be  contribut- 
ed by  each  plantation — that  question  having 
been  determined  by  the  -  agreement  of  the 
parties — but  merely  whether  any  contribu- 
tion should  be  made^  and,  holding  that  the 
question  bo  stated  must  be  decided  In  the 
afilrmatlve,  be  ordered  that  the  fund  on  hand 
be  ^trlbnted  as  follows,  to  wit: 

First,  to  Mrs.  Agnes  R.  Blauchard, 

Tutrix   $18,500  00 

Second,  to  Mrs.  Soullier   4.500  00 

Third,  to  Mrs.  NaqniD   5,000  00 

FoarOi,  to  W.  B.  Bloomfield,  balance    8,522  60 

Total    $32,122  00 

From  the  Judgment  so  rendered,  Folse  ft 
Frost  have  appealed. 

Opinloa 

Clevis  Naqhln,  having  sold  the  proper^  to 
Folse  with  full  warranty  of  title,  and  having 
been  paid  the  price,  could  claim  nothing  from 
the  proceeds  of  a  subsequent  sale  of  Cleve- 
land, nor  could  be  confer  upon  his  creditors 
the  right  to  have  claims  against  him  which 
did  not  exist  when  the  property  was  sold, 
or  which  did  not  aCTect  it,  or  (as  is  the  case 
of  Mrs.  Naquin's  claim)  were  renounced  In 
so  far  as  they  affected  it,  satisfied  from  the 
proceeds  of  that  plantation.  By  the  opera- 
tion of  the  judgment  appealed  from  Cleve- 
land is  made  to  contribute  $3,122.50  to  a  fund 
from  which  three  such  creditors  of  Naqnln 
(the  fully  paid  vendor)  take,  in  the  aggre- 
gate, In  payment  and  part  payment,  of  their 
claims  against  blra,  the  sum  of  $13,622.50, 
whilst  -his  vendees,  the  owners,  take  nothing. 
It  is  evident,  however,  that  If  there  were 
no  claims  against  Sans  Nom  plantation  (be- 
longing to  Naguin)  and  Cleveland  (belonging 
to  Folse  &  Frost),  except  that  of  the  seizing 
creditor,  and.  If  the  sale  of  the  two  planta- 
tions created  (as  it  has  done)  a  fund  more 
than  sufficient  to  pay  the  seizing  creditor, 
Naquln  could  not  call  on  Cleveland  to  con- 
tribute to  such  payment,  since,  in  selling 
that  property  and  In  repurchasing  the  one- 
third  interest  in  Sans  Nom,  be  warranted 
bia  rendeee  against  that  claim  and  agreed  to 
pay  It,  himself,  and  would,  therefore,  be 
bound  to  pay  It  from  the  E«oceeds  of  bis  own 
property;  and  it  is  equally  evident  that  as 
be  could  take  nothing  from  the  proceeds  of 


Cleveland,  bis  creditors,  to  >whom  ve  have 

referred,  and  who  can  take  nothing  from 
those  proceeds  on  their  own  account,  can  take 
nothing  by  reason  of  their  claims  against 
blm,  either  for  the  purpose  of  paying  the 
claim  in  question,  or  for  the  payment  of  their 
own  claims. 

Conceding,  then,  ai^endo,  merely  that  a 
creditor  holding  a  single  mortgage  bearing 
on  a  number  of  separate  estates  has  the 
absolute  right  to  eell  all  of  them,  even  though 
the  sale  of  one  will  produce  enough  money 
to  satisfy  his  debt,  nevertheless,  when  the 
sale  has  been  made,  and  the  fund  resulting 
therefrom  has  been  returned  into  court,  it 
Is  a  question  for  the  court,  and  not  for  the 
seizing  creditor,  to  determine,  whether  the 
debt  due  the  latter  shall  be  paid  from  the 
whole  fund  or  from  the  proceeds  of  a  partic- 
ular estate,  since  it  may  happen  (as  In  this 
case)  that  payment  from  the  whole  fund 
win  operate  unjustly  to  other  persons  Uh 
terested  thoreln,  or  (as  In  some  other  case) 
that  the  payment  from  the  proceeds  of  one 
of  the  estates,  instead  of  from  the  whole 
fund,  will  0[>erate  unjustly  to  such  persons, 
and  the  matter  Is  one  In  which  the  seizing 
creditor,  who  gets  all  that  is  doe  him,  has 
no  interest  and  concerning  which  he  has  no 
right  to  be  beard.  The  creditor  holding  a 
single  mortgage  bearing  upon  several  estates, 
or  distinct  pieces  of  property,  has,  however, 
no  absolute  right  to  force  the  sale  of  all  when 
the  sale  of  less  than  all  would  suffice  to  sat- 
isfy his  debt  He  may,  agreeably  to  the  au- 
thority expressly  conferred  by  Code  Prac. 
art.  648,  seize  all  the  property  affected  by 
hts  mortgage ;  but,  on  the  other  hand  (quoting 
the  language  of  Code  Prac.  art  iSSO): 

"Nevertheless,  the  debtor  whose  land  shall 
have  been  seized,  shall  always  be  entitled  to 
demand  that  a  portion  only,  which  he  shall 
designate,  shall  be  sold,  it.  that  portion  be  saffi- 
cient  to  satisfy  the  Judgment ;  bat,  if  it  be  in- 
sufficienti  a  sale  of  the  other  portions  shall  be 
Duide." 

It  is  true  that  a  mortgi^  Is  In  its  natnre 
indivisible,  but  the  indlvlslbllilr  ts  declared 

by  the  law  in  a  single  sentence,  which  reads: 

"It  is,  in  its  nature,  indivisible,  and  prevails 
over  all  the  immovables  subject  to  It,  and  over 
each  and  every  portion."  Giv.  Code,  art  9282. 

From  which  It  follows  that  one  must  pro- 
ceed upon  the  mortgage  for  tbe  recovery  of 
the  whole  amount  due,  and  that  where  a 
mortgage  rests  upon  property,  to  a  portion  of 
which  the  mortgagor  has  no  title,  the  mort- 
gagee can  enforce  It  for  tbe  full  amount, 
against  that  portion  to  which  tbe  mortgagor 
has  title.  But  It  docs  not  follow  that  the 
mortgagee  is  obliged  to  cause  all  the  prop- 
erty mortgaged  to  be  sold  when  It  Is  unnec- 
essary for  the  satisfaction  of  his  mortgage^ 
or  tbat  the  article  of  the  Code  of  Practice^ 
which  confers  some  rights  upon  tbe  xaairt- 
gagor  In  the  matter  of  tbe  ultimate  enforce- 
ment of  the  mortgage  la  thereby  abrogated 
or  repealed.  On  the  contrary.  If  there  were 
.any  conflict  between  the  two  articles  cited,  as 
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to  the  manner  of  pTOceedtng  to  enforce  the 
mortgage,  the  article  of  the  Code  of  Practice 
would  control  as  that  Code  is  particularly  ad- 
dressed to  the  regulation  of  proceedings  for 
the  enfOFc^ent  of  claims  (Richardson  t. 
Richardson.  38  La.  Ann.  640),  and,  besides, 
took  effect  In  September,  1^5  (Wtlllams  t. 
Holloway,  11  La.  617)  and  is  therefore  a  later 
expression  of  legislatWe  will  than  the  Civil 
Code  which  was  declared  operative  in  May 
of  that  year  (Xanpl  t.  Orso.  11  La.  00). 

These  views  find  support  in  the  cases  of 
Galeunle  t.  Qnestl  et  al.,  3  La.  433,  Powell  v. 
Hayes,  31  La.  Ann.  789,  and  Mitchell  v.  Log- 
an. 34  La.  Aon.  998,  where  It  was  held  that 
the  mortgagee  had  the  right  to  enforce  his 
mortgage  against  part  of  the  property  aflrect- 
ed,  but  (In  the  case  first  mentioned)  that  the 
mortgagor  mlgbt  object  that  such  part  was 
more  than  sufficient  to  satisfy  the  debt;  and 
In  the  cases  of  Bauduc  v.  Conrey,  10  Rob. 
4G0,  Lambert  v.  De  Santos.  10  La.  Ann. 
725,  and  Taylor  v.  Graham,  18  La.  Ann.  656, 
80  Am.  Dec  609,  In  which  it  was  held  that, 
where  the  mortgagor  does  not  demand  that 
a  separate  appraisement  and  sale  be  made, 
be  cannot  afterwards  complain  of  the  sale  in 
.  block  of  the  entire  property  affected  by  the 
mortgage. 

It  may  be  said  that  In  the  instant  case  the 
debtor  did  not  demand  that  the  two  planta- 
tions be  appraised  and  sold  s^arately,  and 
it  Is  true  that  he  did  not,  his  interest  lying 
the  other  way;  but  Folse  &  Frost  made 
that  demand,  and  we  are  of  opinion  that  It 
was  competent  for  them  to  exercise  the 
rfgrht  of  the  defendant  their  debtor.  In  that 
respect  Lynch  v.  Kitchen,  2  La.  Ann.  844; 
Tompkins  V.  Prentice,  12  La.  Ann.  470;  For- 
stall  T.  Consolidated  Ass'n,  34  La.  Ann.  776. 
The  appellants.  It  may  be  remarked,  have 
acquiesced  In  the  sale,  and  are  asking  only 
that  from  the  total  amount  realized,  there 
be  returned  to  them  the  proceeds  of  their 
property,  to  which,  If  the  forcing  reason- 
ing and  statement  of  the  law  be  correct 
they  are  clearly  entitled. 

Counsel  for  the  appellees.  In  support  of  the 
supixjsed  necessity  (arising  ^m  the  Indivisi- 
bility of  the  mortgage)  for  selllQg  the  prop- 
erty, (n  block,  refer  the  court  to  the  cases 
of  Htigbes  Adm'r  t.  Patterson  et  al.,  23  La. 
Ann.  679,  and  Succession  of  Anger,  36  La. 
Ann.  252.  In  the  first  case  the  question  pres- 
ented was  whether  the  vendor,  having  sold  a 
sfngte  tract  of  land  to  several  vendees,  who 
gave  their  obligation,  in  solldo  secured  by  a 
single  mortgage,  for  the  price,  conid  sell  the 
mortgaged  property  without  making  all  the 
obligors  parties  to  the  suit — a  question 
vhteb  was  correctly  decided  In  the  negative, 
and  which  has  no  bearing  on  the  Issues  now 
before  the  court  The  other  case  (Succes- 
sion txt  AngBt),  Is  equally  without  applica- 
tion, or.  If  applicable  at  all,  does  not  sustain 
tbe  learned  counsel  in  his  position.  In  that 
ease  there  were  two  plantations,  Forlorn 
Hopa  and  Hermitage,  belonging  to  the  same 


succession,  both  of  which  were  subject  to 
the  same  first  mortgage,  and  upon  each  of 
which  there  were  different  second  mortgages. 
The  executrix  obtained  an  order  for  the 
sale  of  both  plantations,  to  pay  debts,  but 
for  certain  reasons,  the  sale  of  Forlorn  Hope 
was  stayed,  whilst  Hermitage  was  sold,  and, 
in  filing  her  account  the  aecntrlx  attribut- 
ed, practically,  the  entire  proceeds  to  the 
payment  of  the  first  mortgage,  the  resnit 
being  that  Hermitage  contributed,  say, 
$12,000  to  the  payment  of  the  first  mortgage, 
of  say,  fl6,000,  bearing  npon  both  planta- 
tions, and  that  there  was  nothing  left  for 
the  second  mortgages,  whilst  Forlorn  Hope 
contributed  nothing  to  the  first  mortgage^ 
and  there  being  but  $4,000  needed,  was  likely 
to  yield  a  dividend  to  its  second  mortgages. 
It  does  not  appear  that  any  one  objected  to 
the  sale,  as  made,  but  by  way  of  opposition 
to  the  account  of  the  executrix,  the  tutor 
of  certain  minors,  holding  a  second  mortgage 
on  Hermitage,  objected  that  tbe  whole  pro- 
ceeds of  Hermitage  abould  not  be  appropriat- 
ed to  the  first  mortgage^  for  which  Forlorn 
Hope  was  equally  bound,  and  the  court  aos- 
telned  the  objection,  bolding  that  to  do  oth- 
erwise would  be  to  perpetrate  a  gross  In- 
justice; and  It  was  ordered  in  effect  that 
the  Ti^t  of  tbe  tutor  be  reserved,  and  that; 
upon  tbe  sale  of  Forlorn  Hope,  be  be  allowed 
ta  participate  In  the  distribution  of  the  pro- 
ceeds to  such  an  extent  as  to  place  blm  In 
the  same  poslthm  that  he  would  have  oc- 
cupied If  the  two  plantations  bad  been  sold 
at  the  same  time.  It  will  thus  be  otwerved 
that  In  the  case  relied  on  tbe  two  plantations 
belonged  to  the  same  debtor,  whose  creditors 
occupied  the  same  relation  to  him  and  to  the 
plantations,  respectively;  whereas,  In  the  In- 
stant case,  the  debtor  owned  but  one  of  the 
plantations  and  was  bound  by  the  sale 
which  he  had  made  of  the  other  to  hold  bis 
vendees  harmless  with  respect  not  only  to 
his  own  particular  credltOTs,  but  with  re- 
spect also,  to  the  debt  which  was  secured  by 
the  mortgage  on  both  plantetlons.  It  will 
also  be  observed  that  the  tutor,  being  a  cred- 
.  Itor  of  the  owner  of  both  plantations,  beld  a 
second  mortgage  on  Hermitage,  and'  that 
whilst  the  holders  of  the  second  mortgages 
on  Forlorn  Hope  were  entitled  to  be  paid 
from  the  proceeds  of  that  plantation,  he  was 
equally  entitled  to  be  paid  from  the  proceeds 
of  Hermitage,  and  that  It  was  held  that  his 
rights  could  not  be  defeated  by  the  separate 
sale,  though  It  was  not  attacked  or  set  aside 
as  invalid;  whereas.  In  the  Instant  case,  tbe 
first  mortgage  alone  bore  on  both  plantetlons, 
and  as  between  the  owners  of  Sans  Nom  and 
the  owners  of  Cleveland,  the  former  owed 
the  whole  debt  by  reason  of  his  having  as- 
sumed it  and  as  between  bim  and  his  credit- 
ors, on  tbe  one  hand,  and  owners  of  Cleve- 
land, on  the  other,  neither  tbe  latter  nor  tbelr 
property  were  ever  bound,  since  tbe  debts 
due  to  those  creditors  were  not  their  debts, 
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and  never  Ixwe  npon  their  property.  Other 
differences  conld,  perhaps,  be  pointed  out, 
but  It  is  hardly  worth  while.  It  Is  enough 
to  say  that  the  opinion  and  decree  of  the 
court  in  the  mattw  «r  the  Succession  ot  An- 
ger Is  to  be  construed  with  reference  to  the 
facts  of  the  case,  and  that,  so  constming  It, 
we  find  in  It  nothing  at  all  inconsistent  with 
the  views  here  expressed. 

Oonslderlng  the  matter  from  another  point 
of  view,  Naqnln,  In  selling  the  two-thirds 
interest  in  Cleveland  to  Fols^  bound  himself 
to  hold  the  latter  harmless  with  respect  to 
the  mortgage  here  sued  on,  and  agreed  that, 
In  the  event  of  Folse  being  held  thereftir,  he 
should  be  subrogated  to  the  rights  of  the 
holder,  and,  in  repurchasing  from  Folse  the 
one-third  Interest  In  Sans  Xom,  he  reassumed 
the  entire  debt  secured  by  that  mortgage. 
Mra.  Naquln  had  originally  waived  and  re- 
nounced her  claim  aa  against  both  planta- 
tions in  ftiTor  of  this  mortgage,  ami  she  Inter- 
vened In  the  sale  made  by  bet  husband  (of 
the  two-thirds  interest  in  Cleveland),  thereby 
becoming  a  parly  to  the  stipulatlona  of  that 
contract,  as  between  Naqnln  and  Folse,  and 
also  for  hravelf,  renouncing,  In  fiivor  of  the 
ven^e,  Folse,  whatever  right  or  claim  ahe 
might  have  in  or  against  Cleveland  p^nta- 
tlon.  As  for  Bloomfleld,  he  was  not  at  that 
time  a  credltm*  of  Naquin,  and,  when  some 
three  years  later  he  became  a  creditor,  he 
accepted  aa  security  for  his  claim  a  mortgage 
on  Sans  Nom  plantation,  inferlmr  In  rank 
to  that  here  sued  on,  to  that  in  favor  of 
Dupont,  and  to  that  In  favor  of  Mrs.  Naquln, 
and  bis  mortgage  was  also  subject  to  the 
other  conditions  by  which  the  property  was 
affected,  one  of  which  was  that  Naquln,  the 
owner  and  mortgagor,  had  assumed,  as  part 
of  the  purchase  price  (of  the  Interest  ttiat  ho 
bad  acquired  from  Folse)  the  obligation  of 
paying  the  entire  debt  represented  by  the 
first  mortgage.  Whilst,  therefore,  quoad  the 
holders,  the  mortgage  sued  on  rested  on 
Cleveland  as  well  as  on  Sans  Nom.  and  the 
owners  of  both  plantations  were  hound  by 
It;  quoad  those  owners,  Inter  sese,  and 
-quoad  Mrs.  Naquln  and  Bloomfleld,  Sans 
Nom  was  bound  for  the  whole  mortgage, 
and  the  owner  of  Sans  Nom,  as  also  the 
creditors  named,  are  bound,  by  virtue  of  the 
contracts  to  which  they  are  parties,  and  of 
the  law,  for  the  consequence  of  the  payment 
of  that  mortgage,  or  any  part  of  It,  from 
the  proceeds  of  the  sale  of  Cleveland,  that 
consequence  being  that  the  owners  of  Cleve- 
land become  thereby  subrogated  to  the  rights 
of  the  mortgagee,  and  hence  are  entitled  to 
be  reimbursed  the  amount  of  such  payment 
from  the  fund  derived  from  the  sale  of  the 
mortgaged  property  before  anything  can  be 
claimed  therefrom  by  the  owner  of  Sans 
Nom  or  his  said  creditors.  Civ.  Code,  art 
2161;  Baldwin  v.  Thompson,  fl  La.  479;  King 
V.  Dwight,  3  Rob.  2;  Gay  v.  Blanchard,  32 
La.  Ann.  601 ;  Hancock  v.  Holbrook  et  al., 
40  La.  Ann.  68»  8  South.  851;  Burbank  t. 


Bnhler,  108  La.  S9,  82  South.  201;  Ledonx 
V.  RuGker,  5  La.  Ann.  600;  Laurent  Cours 
Elemraitalre,  Code  Nap.  art  1251;  Larombioe 
(Code  Nap.  art  1251)  tome  3, 1  43;  Harcadew 
p.  543,  Code  Nap.  art  1251. 

We  do  not  concur  In  the  view  entertained 
by  the  connsti  for  the  s^lng  creditor  (as 
also  Mrs.  Naquin  and  Bloomfleld)  that  the 
owner  of  Cleveland  plantation  would.  In  any 
event,  have  been  precluded  by  the  agreement 
mentioned  in  the  statement  which  precedes 
tills  opinion  from  contestli^  the  amount  for 
which  their  property  should  be  held  liable. 
As  we  Interpret  that  agreement  It  brought 
constmctlvely  into  court  the  proceeds  of  tne 
two  plantations' which  had  not  at  that  time 
been  sold,  and  fixed  the  amounts  (assumed 
to  have  been)  realized  by  each;  but  It  did 
not  bind  the  parties  In  any  other  respect.  In 
view,  however,  of  the  conclusion  which  has 
been  reached  that  Cleveland  la  not  bound 
to  contribute  at  all  to  the  payment  of  the 
debt  due  to  the  seizing  creditor,  for  the  reason 
that  the  amount  realized  from  the  sale  of 
Sans  Nom  is  sufficient  to  pay  that  debt  !■> 
fall,  the  dlffer^ce  of  opinion  between  this 
court  and  the  comrt  a  qua  as  to  the  meaning 
of  the  agreement  Is  of  no  consequence  The 
contention  that  Folse  should  be  regarded  aa 
a  surety,  quoad  the  notes  sued  on,  and  that 
be  and  his  property  were  released  by  the 
fact  that  the  time  for  th^  payment  was 
extended  without  hla  cona^^  cannot  be 
maintained.  Dr.  Blanchard  hdd  tbe  notes 
of  Naquln;  be  knew  that  the  mortgage  by 
which  they  were  secured  contained  the  pact 
de  non  alieoando  and  that  Naquln  could  not 
alienate  the  property  affected  so  as  to  pre- 
judice It  and  he  was  not  therefore,  inter- 
ested In  knowing,  nor  does  It  appear  that  be 
did  know,  whether  Naquin  had  sold  the  prop- 
erty or  not  To  hold  under  such  circum- 
stances that  the  (unknown)  purchaser  was 
his  (unknown)  surety,  and  that  he  lost  his 
mortgage  by  dealing  with  the  only  debtor 
whom  he  knew  or  was  bound  to  know  would 
be  to  announce  a  doctrine  for  which  we  find 
no  support  In  either  law  or  reason. 

For  the  reasons  assigned,  It  Is  ordered, 
adjudged,  and  decreed  that  the  judgment  ap* 
pealed  from  be  annulled,  avoided,  and  re- 
versed, and,  proceeding  to  render  such  judg- 
ment as  should  have  been  rendered,  it  Is  fur- 
ther adjudged  and  decreed  that  after  deduct- 
ing therefrom  the  costs  of  this  litigation  the 
fund  on  hand  he  paid  In  full  satisfaction, 
each,  in  the  order  in  which  they  are  stated, 
and  so  far  as  the  fund  will  permit  of  the 
cinims,  as  represented  by  the  fallowing 
Iltigante,  to  wit: 

Mrs.  Agnes  B.  Blanchard,  Tutrix, 
etc.   :  818,600  00 

OBcar  A.  Folse  and  Henry  W.  .... 
Frost    8.122  50 

Mrs.   Ooullier   4,600  00 

Mrs.  Myrtyle  Folse,  wife  of  Clovta 
Naqnln    5.600  00 

WlUian  B.  Bloomfleld. .   «     8i!00O  00 
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It  Is  further  adjudged  and  decreed  tbat 
the  costs  of  tbls  appeal  be  Included  among 
tbose  to  be  first  deducted  from  tbe  fond  to 
be  tbns  distributed. 
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fflnprenie  Court  of  Loaisiaoa.   March  26,  1906. 

Rehearing  Denied  April  23,  1906.) 
L  Witnesses — Cross- Examination. 

A  witness  called  for  the  defense  in  a  crim- 
inal prosecution,  and  testifying  on  direct  ex- 
amination to  the  general  good  character  of  the 
accased,  may  be  cross-examined  as  to  partic- 
ular facta,  in  order  to  test  the  soundness  of 
hia  opinion  and  the  data  uppn  which  it  la 
founded. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  60, 
CenL  Dig.  WitnesBCB,  9  965.] 

2.  Cbiuinal  Law— Bili.  of  Exceptions. 

Where  a  bill  of  exception  sho^re  that  a 
qnestion  propounded  on  cross-examination  to 
one  of  the  defendant's  witnesses  waa  ohjected 
to,  but  does  not  show  that  it  was  answered, 
there  is  no  reversible  error  disclosed,  even 
though  the  objection  were  improperly  overruled ; 
noD  constat  but  that  tbe  answer  may  have 
been  quite  the  reverse  of  prejudicial  to  the 
defendant. 

3.  SAin— iNSTBUCnORS. 

Tbe  trial  Judge  la  not  bound  to  give  special 
chai^rea,  requested  on  behalf  of  the  defend- 
ant in  a  criminal  case,  when  tbe  law  has  been 
fnUy  and  oonectljr  stated  In  the  goieral  cha^ 
already  git'en. 

[Ed.  Note.— Foi  cases  In  point,  see  vol.  14. 
Gent  Dig.  Crimlnat  Law.  |  2011.] 

4.  Homicide— Tnotbuctionb. 

The  instrnctiona  to  the  jury,  specially  re- 
ffoested.  tbat:  "Where  a  husband  is  charged 
with  the  murder  of  his  wife,  there  is  a  strong 
presumption,  in  his  favor,  of  his  innocence,  on 
account  of  the  natural  love  and  affection  which 
mually  exist  between  husband  and  wife.  This 
presumption  is  in  addititm  to  the  legal  pre- 
mmption  that  exists  in  favor  of  any  person 
charged  with  the  commission  of  a  crime" — u 
properly  refused, 

5.  Saicb— Cibctjmstahtiai,  Evidbncs. 

The  conrt  having  charged  "that  drcum- 
staotial  evidence  is  legal  evidence,  bnt  it  must 
be  of  such  a  character  and  nature  as  to  exclude 
every  reasonable  hypothesis  other  than  that  the 
prisoner  ia  guilty.  The  circumstances  not  only 
must  all  be  in  harmony  with  the  guilt  of  the 
Sfvnised,  bnt  they  must  be  of  anch  a  character 
tbat  tbey  cannot  be  true,  in  the  nature  of 
things,  and  the  accused  be  innocent" — and  more 
to  the  same  eJFect,  the  charge,  specially  reauest- 
ed.  tb&t  "In  a  murder  case  circumstaDtial  evi- 
dence mnst  be  recel^  with  great  caution,"  Is 
properly  refused. 
8.  Sawe— New  Tbial— Vebdict. 

The  allegation,  in  a  motion  for  new  trial, 
tbat  the  jury.  In  a  murder  case,  found  a  ver- 
dict in  15  mlnntes,  suggests  no  ill^allty  in 
such  verdict 

7.  Cbihinax,  Law — Objections  to  CnABOE. 

Objections  to  the  chaise  delivered  by  the 
Indgp,  but  made  for  the  first  time  in  a  motion 
for  new  trial,  come  too  late. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §S  2^10-221^  2646.] 

8.  Samk— Presencx  or  Accused. 

It  is  not  necessary  that  the  accused  should 
be  personally  present  when  his  case  Is  ordered 
to  be  set  down  for  trial. 

'  il.l,  .\'oie,— Foi-  I  uses  in  ijoint,  see  voL  14^ 
C«it  Dig.  Criminal  Law,  |  1470.] 


9.  Save— Monos  in  Abbibt. 

Objections  to  tbe  cfaane  delivered  by  Oi» 
judge  cannot  be  entertained  In  a  motion  m  mr> 
rest  of  judgment. 

[Ed.  Note. — For  cases  In  jwint  see  voL  10, 
Cent  Dig.  Criminal  Law,  {  2438.] 

10.  HouiciDE— New  Tbiax.. 

When  a  person  accused  of  murder  pleads 

to  the  indictment  goes  to  trial,  and  is  con- 
victed, he  cannot,  on  a  motion  for  new  trial, 
raise  tbe  question  of  his  right  to  a  preliminary 
examination, 
(Syllabus  by  the  Court,) 

Appeal  from  Nineteenth  Judicial  DUh 
trlct  Court  PailBb  of  St  Martin;  James 
Simon,  Judge. 

Ellas  Le  Blanc  was  convicted  of  murder, 
and  appealBi  Affirmed. 

Martlu,  Voorhles  &  Martin,  for  iMEtprtlant. 
Walter  Giiion.  Att^.  Gen.,  and  Eldwln  Sldnqr 
Brotuward,  Diet  Atty.  (Lewla  Onion,  of  coun- 
sel), tvc  the  State. 

HONBOE,  J.  The  defendapt.  taaTlng  been 
convicted  of  the  murder  of  his  wife,  and 
sentenced  to  death,  has  appealed,  and  for 
reversal  of  the  conviction  and  sentence  re- 
lies upon  certain  bills  of  exception,  which 
will  now  be  considered  In  the  order  In  wblch 
we  find  them  In  the  record. 

1.  A  witness  for  the  defense,  having  testi- 
fied In  chief  to  the  general  good  reputation 
of  tbe  accused,  was  asked,  on  cross-examina- 
tion, the  following  question,  to  wit: 

"You  have  testified  to  tbe  general  good  repu- 
tation of  the  accused  in  tbe  community  where 
he  lived.  Was  he  not  likewise  generally  re- 
puted in  the  community  where  he  lived  to  be- 
famillar  with  a  certain  lady,  near  his  house, 
whom  he  visited?" 

Such  question  vras  objected  to  by  counsel 
for  the  accused,  "on  the  ground  that  tbe  state 
could  not  particularize  the  conduct  of  tbe 
accused,  bnt  was  restricted  to  cross-examine 
on  the  general  reptitation  of  the  accused  In 
the  community  where  be  lived";  and,  tbe 
objection  having  been  overruled,  a  bill  was 
reserved. 

The  ruling  was  coirect  "While  particular 
acts  of  bad  conduct  are  not  admissible  to 
assail  character  on  the  direct  examination, 
a  witness  deposing  to  general  character  may 
be  crosB-exarafned  as  to  particular  facbs  In 
order  to  test  tbe  aonndness  of  bis  oplnlm 
and  elldt  the  data  upon  which  It  Is  founded, 
•  •  •  By  this  Is  meant  not  the  truth 
of  such  particular  facts,  but  circulating  ru- 
mors of  them  which  form  a  part  of  the 
general  repute  and  help  to  make  up  one's 
good  or  bad  character.  This  principle  Is 
Illustrated  by  tbe  old  case  of  Reg.  v.  Wood, 
6  Jur.  226,  where  a  witness  for  .tbe  defend- 
ant, who  was  charged  with  highway  rob- 
bery, having  testified  to  fals  good  character, 
was  asked,  on  cross-examination,  whether 
he  had  not  beard  that  the  prisoner  was  sus- 
pected of  having  committed  a  robbery  In 
the  neighborhood  a  few  years  ago.  It  was 
objected  that  this  was  a  particular  fact, 
raising  a  ctMlateral  Issue.  Tbe  otdeptlon  was 
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overruled  by  Buon  Parke,  who  obBerved: 
The  qaestion  im,  not  whether  the  prisoner 
vas  guilty  of  that  robbery,  but  whether  be 
-was  8iiq>ected  of  having  been  Implicated  In 
tt  A  man's  character  Is  made  up  of  a  num- 
ber oC  unall  drcamstances,  of  which  his 
belngauspectedof  misconduct  is  one.* "  Bice 
on  Bt.  -n^  S.  p.  604,  par.  876;  State  T. 
Pain,  48  La.  Ann.  811.  19  South.  188. 

2.  A  witness  for  defense  was  asked,  on 
croBS-ezamlnation,  'Did  not  the  accused  tell 
yon  that  be  had  a  woman  on  the  outside?" 
Whereupon  the  accused,  through  counsel,  ob* 
Jected  to  tbe  question.  The  Mil  does  not 
show  tbe  ground  of  tbe  objection,  nor  what 
answer.  If  any,  was  made  when  tbe  objec- 
tion was  overruled.  From  the  statement 
per  curiam  we  Infer  that  the  witness  bad 
testified,  upm  bis  direct  examination,  to  the 
general  good  character  and  reputation  of 
the  accused  and  to  bis  kindly  treatment  of 
his  wife.  If  80,  tbe  question  ol^eeted  to  vas 
admissible  for  the  reasons  which  have  been 
stated,  and  because  baring  another  woman 
on  tbe  outside  would  be  Inconsiatent  wltii 
such  conduct  But,  whether  that  be  ao  or 
not,  the  bill  shows  no  ground  tm  revOTBlng 
the  Judgment,  shice  It  does  not  appear  there- 
from that  any  answer  vas  given  which  could 
hare  prejudiced  tiie  accused;  non  constat, 
but  that  It  was  quite  the  reverse. 

S.  No  written  charge  was  demanded,  and 
no  bill  was  reserved  to  the  charge  given, 
which  appears  In  the  record,  having  been, 
apporently,  reduced  to  writing  without  de- 
mand to  that  effect.  The  defendant,  how- 
ever, requested  the  court  to  give  tbe  follow- 
ing Bpeeia!  charges,  to  wit: 

**(!)  When,  from  the  whole  proof  offered 
to  the  jUFT,  there  la  a  probablU^  of  the  de- 
fendant's Innocence,  It  amounts  to  a  reasonable 
doubt  of  his  gnllt  and  he  should  be  acquitted. 

"(2)  When  the  jury,  on  account  of  the  nature 
of  the  evidence  offered,  or  account  of  the  insuffi- 
ciency' of  the  eridence  offered,  are  not  convinced 
and  certain  that  the  accused  has  committed  the 
crime  charged,  they  should  acquit  him,  although 
they  may  not  believe  him  to  be  innocent. 

"(3)  Where  a  husband  is  charged  with  the 
murder  of  his  wife,  there  Is  a  strong  presump- 
tion in  his  favor  of  bis  Innocence,  on  account 
of  the  natural  love  and  affection  which  usually 
exist  between  husband  and  wife.  This  pre- 
sumption is  in  addition  to  the  legal  presumption 
that  exists  in  favor  of  any  person  charged 
with  the  commis'sion  of  a  (iime. 

"(4)  When  the  proof  tn  the  case  raised  only 
a  strong  probability  of  the  guilt  of  the  accused, 
It  is  not  proof  beyond  a  reasonable  doubt,  and 
the  accused  should  be  acquitted. 

"(5)  In  a  murder  case,  when  circumstantial 
evidence  is  relied  on  by  the  state  for  conviction, 
it  is  not  anfflcient  that  the  drourostances  proven 
should  create  on  the  mind  of  the  jury  sn  im- 
pression that  the  accused  might  or  could  have 
committed  the  crime,  but,  to  bring  a  verdict  of 
guilty,  the  jury  must  be  sure,  certain,  convinced 
that  the  accused  did  commit  the  crime. 

"(6)  In  a  murder  case,  circumstantial  evi- 
dence must  be  received  with  great  caution. 
Where  circumstantial  evidence  is  relied  on  by 
the  state  for  conviction,  it  Is  necessary  that  all 
the  circumstances  shall  concur  to  show  that 
only  tbe  accused  could  have  committed  tbe 
crine  and  that  no  other  person  could  have  com- 
mitted tt." 


Tbe  Judge  refused  to  give  these  special 
charges,  save  a  portion  of  charge  No.  6,  as 
follows:  "In  a  murder  case,  where  circum- 
stantial evidence  Is  relied  on  to^  the  state  tor 
oonvlctton.  it  Is  necessary  that  all  tbe  dr- 
cumstances  shall  concur  to  show  that  onlr 
the  accused  oould  have  committed  the  crime 
and  that  no  other  person  could  have  commit- 
ted it^*— which  VBB  given;  the  grounds  ot  his 
refusal  being  that  he  had  already  fully  char- 
ged the  jury  vpoa  the  law  of  circumstantial 
evidence  and  of  reasonable  doubt,  and  the  de- 
fendant, through  bis  counsel,  reserved  a  bill. 

The  special  charges  1,  2,  4  and  6,  and  so 
mncb  of  6  as  was  given  by  tbe  Judge,  were 
fully  covered  In  tbe  general  charge.  Tbe 
proposition,  as  contained  In  requested  charge 
8,  to  tbe  ^ect  tibat  there  is  a  stzong  presump- 
tion (bi  addition  to  tbe  legal  presumption  ot 
innocence  applicable  to  all  persons  accused 
of  crime),  that  the  husband.  Charged  with 
tbe  murder  of  bis  wife,  la  Innocent;  is  not 
8iq)ported  by  any  law  to  wbidi  vre  have  been 
referred;  the  most,  we  take  It,  that  can  be 
said  upon  that  subject  being  that  proof  of  the 
existence  of  amicable  and  kindly  relatI(His  In 
sudh  case  may  serve  to  strengthen  tbe  pre- 
sumption of  Innocence  of  which  the  law  gives 
the  husband,  as  It  gives  every  one  prosecuted 
for  crime,  tbe  benefit.  The  proposition,  as 
contained  In  requested  diarge  6,  that  "In  a 
murder  case  drcumstantial  evidence  moat  be 
received  with  great  caution,'*  was  Included, 
ao  far  as  It  should  have  been  given,  in  the 
general  charge  and  hi  that  portion  of  tbe  re- 
quested charge  which  was  given;  the  general 
charge  upon  tbe  subject  having  been  as  fol- 
lows; \ 

"Carcumstantial  evidence  Is  legal  evidence; 
but  it  must  be  of  such  a  character  and  nature 
as  to  exclude  ever?  reasonable  hypothesis  other 
than  that  the  prisoner  ia  guilty.  The  drcom- 
stances  must  not  only  all  be  In  harmony  with 
the  guilt  of  the  accused,  hot  they  must  be  of 
such  a  character  that  they  must  also  be  Incon- 
sistent With  any  other  rational  conclusion,  and 
such  as  to  leave  no  reasonable  doubt  In  your 
mind  of  his  guilt.  To  warrant  a  conviction  on 
arcumsUntial  evidence.  It  la  necMsary  that 
the  circumstances  should  be  of  such  a  nature, 
S?  *"2.'®'*'*^'  V  no  reasonable  doubt 

^^A'S^rJSl.^"'  °'  ^'  ^'^ 

4.  A  motion  for  new  trial,  to  the  overruling 
of  which  a  bill  was  reserved,  sets  forth.  In 
substance,  that  the  jury  deliberated  only  15 
minutes;  that  the  charge,  as  given  by  the 
Judge,  was  erroneous  In  several  particolars; 
that  the  special  charges  requested  were  Im- 
properly refused;  that  the  rulings  to  which 
the  bills  already  considered  were  reserved 
were  erroneous;  that  having  had  no  prelim- 
inary examination,  the  defendant  was  not 
prepared  to  meet  the  serlea  of  drcnmstances 
brought  out  at  tbe  trial. 

There  Is  no  proof  In  the  record  as  to  tbe 
length  of  time  taken  by  the  Jury  In  finding  a 
verdict,  and  there  ia  no  law  requiring  more 
time  to  be  taken  than  is  needed.  It  Is  stat- 
ed, however,  in  the  brief  filed  oa  behalf  of 
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tbe  atate  (on  tbe  aothoritr  of  the  district  at- 
tomer),  that  the  Jnry  in  this  case  consumed 
two  boon  In  deUberating  before  finding  the 
rerdlct  Objections  to  tbe  charge  given  by 
tbe  Jodge  come  too  late  when  made  for  the 
Ont  time  on  a  motion  for  new  trial.  State 
T.  Wright,  IM  La.  4S,  28  South.  909;  State 
T.  Weston.  107  La.  4S,  31  South.  383;  State 
T.  JoIiD,  109  La.  1088,  34  Sontb.  9& 

There  li  notbii^  in  tbe  record  on  ttx6  sub- 
ject of  the  ifrelimlnary  examination.  But 
after  bavlng  pleaded  to  the  indictment  and 
iiTlog  been  tried  and  etmrlcted.  It  waa  too 
tate  for  the  defendant  to  assert  bis  rlgbt  to 
a  preliminary  examination.  State  t.  Canl 
Held,  23  La.  Ann.  14a 

6.  A  motion  In  anest  of  Judgment,  to  the 
orerrallng  of  which  a  btU  of  exception  was 
reserred.  alleges  that  the  defendant  was  not 
present  when  his  case  waa  fixed  tor  trial,  bav- 
tng  been  brought  into  court  only  im  tbe  day 
or  the  trial  and  ttaat  the  judge  charged  the 
jury  erroneously  as  to  tbe  law.  It  appears 
from  the  statement  of  tbe  Judge  that  the 
ronnsel  for  the  accused  was  present  when  the 
case  was  fixed  for  trial,  and  consented  there- 
to, and  "the  personal  presence  of  one  chargea 
with  crime  Is  not  necessary  or  required  at 
each  and  every  step  of  his  case,  or  when  each 
and  every  proceeding  Is  taken  therein.  It  Is 
oDly  needful  that  his  actual  presence  be 
shown  during  the  arraignment,  trial,  charge, 
Terdlct,  and  sentence."  State  v.  Hardaway, 
50  La.  Ann.  1349,  24  South.  321.  The  other 
eroand  of  the  motion  has  already  been  dis- 
posed of,  and,  besides,  is  without  merit.  . 

Jodgment  affirmed. 


La.) 

No.  15,964. 

STATES  V.  THOMPSON  et  al. 

(Snpreme  Court  of  Louisiana.   March  26,  1906. 
Rehearing  Denied  April  23,  1906.) 

1.  JURT— ReJFCTTON    or  JUBOB   BT  JUDQIS— 
Objection  op  AccusEn. 

The  law  fdves  to  tbe  accused  the  right  to 
object  to  an  obnoxious  juror,  but  does  not  give 
him  the  right  of  selection,  hence,  the  rejeo- 
tim  of  a  juror  by  the  judffc,  even  if  erroneous, 
afTords  no  legal  ground  of  complaint,  and  this 
rale  in  eqaallr  applicable  where  the  judge  has 
n>f!iBed  to  allow  the  Juror  whom  be  has  ez- 
dudnl  to  be  cron-ezamlried  on  his  voir  dire. 
Art.  No.  135,  p.  216,  of  1898,  |  1. 

JEd.  Note. — ^For  cases  in  jtoint,  see  vol.  31, 
Cent  Dig.  Jury,  {  508-1 

2.  Saihe— TAt-KiwEif— Ordeb  to  Staho  Aside. 

It  is  within  the  discretion  of  the  trial 
Judge  to  order  talesmen  to  he  summoned  "from 
any  pnrtion  of  the  parish,  remote  from  the 
of  the  crime,  that  be  mar  deBlKnate" ;  and 
if  tbe  sheriff,  in  disregard  of  his  instructions, 
nttirns  talesmen  from  the  neighborhood  in 
which  the  crime  waa  committed,  the  judge  may 
^Mer  them  to  stand  aside.  Act  No.  135,  p. 
222.  of  1898,  1  11. 

3.  CaiuiN&z,  Law— Tbiai^Sebtici  or  List 
or  JcBOBS  on  Accused. 

Tbe  accused  on  trial  Is  not  entitled  to  serr- 
W  of  the  list  of  talesmen  sununoned  to  complete 


tbe  panel  after  the  legolar  attain  has  been 

exhausted. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  1^ 
Cent.  Dig.  Criminal  Law,  S  1443.] 

4.  WrrNESSBS— CROSS-BXAlCtNATIOK. 

Where  a  state  witness  testifies  that  last 
before  a  homicide  the  person  who  was  subse- 
quently slain  said  to  the  accused,  "Ton  have 
several  times  tried  to  kill  me,  why  don't  you 
do  It  now"?  or  words  to  that  effect,  such  queB< 
tion  does  not  open  the  door  to  the  question  on 
cross-examination,  **BaTe  you  ever  heard  of  a 
previoQs  attempt  by  the  accused  on  the  life 
of  the  deceased  r' 

6.  Cbiuinai.  Law— Appeal— Review— Hauc- 

LE88  EbBOR— ReFRBSHIHO  MeUOBT. 

Where  a  witness  for  the  state  is  allowed, 
for  the  purpose  of  refreshing  his  memory,  over 
the  objection  of  the  defense,  to  read  the  trans- 
crit)ed  testimony  given  by  him  on  the  prelim- 
inary examination,  but  it  appears  that  his 
memory  is  not  thereby  refreshed,  and  he  testi- 
fles  that  he  has  no  recollection  of  any  fact 
alKtat  which  he  was  then  being  interrogated,  tbe 
defendant  has  no  injury  to  complain  of. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  |  3136.] 

6i.  Saub—Evioenoe— Statements  ot  Accused. 

Rev.  St.  1870.  |  1010.  provides  the  manner 
in  which  the  statements  and  answers  of  a  iter- 
son  accused  of  crime  may  l>e- reduced  to  writ- 
ing and  verified,  so  aa  to  conatltute  evidence 
before  the  grand  and  petit  Juries,  and  the 
transcribed  notes  of  a  stenographer,  unsigned 
by  the  accnsed,  and  unverified  by  tbe  signature 
of  either  magistrate  or  witness,  do  not  meet 
tbe  requirements  of  the  statute,  and  do  not  con- 
stitute evidence  of  such  statements  and  an- 
swera,  which,  in  the  absence  of  such  evidence, 
may  l>e  proved  by  the  testimony  of  any  compe- 
tent witnesses  who  were  present  and  beard  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |S  1^8-1240.] 

7.  SaHE—ADUISSIOKB— EXPLANATIOR  BT  AC- 
CUSED. 

Where  tbe  state  proves  an  admission  made 
by  tlie  defendant  in  a  criminal  prosecution, 
tbe  defendant  boa  the  ri|[bt  to  prove  all  that 
was  said  at  tbe  same  time  and  in  the  same 
connection  relating  to  tbe  subject-matter  of, 
or  explaining  or  modifying  the  admission,  but 
he  has  no  right  to  introduce  his  own  self- 
serving  statements  made  on  another  and  sepa- 
rate occasion. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig;  Criminal  Law.  I  862.] 

8.  Saue— Patlubb  of  Accubbd  to  Tbstiit. 

Tbe  reading  and  explaining  to  the  jury 
by  the  Judge  of  Act  No.  41,  p.  77.  of  1904 
sufficiently  meets  the  requirementa  of  the  sitna- 
tioo.  where  it  appears  that  In  answer  to  a 
question  by  the  Judge  In  effect  as  to  why  the 
trial  does  not  ^  on,  counsel  asslsHng  the  dis- 
trict attorney  informs  the  fiourt  that  that  of- 
ficer has  gone  out  temporarily,  under  the  im- 
pression ^at  one  of  the  defendants  would  take 
the  stand  as  a  witness,  the  answer  being  made 
without  Intention  of  commenting  on  the  fact 
ttiat  the  case  for  the  defense  bad  been  closed 
without  the  defendant  referred  to  having  taken 
the  stand  as  a  witness. 

[Ed.  Not& — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1683.] 

(Syllabus  by  tbe  Court) 

Appeal  from  Sixteenth  Judicial  District 
Court.  Parish  of  St  Landry;  Edward  Tay- 
lor Lewis,  Judge. 

D.  H.  Thompson  and  C.  A.  miompsoD  "were 
convicted  oC  maiislawghtCT,  and  4n>nL 
Affirmed. 
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Lewis  &  LewlB,  and  Edward  Benjamin 
Du  Bulsson,  for  appellants.  Walter  Gulon, 
Atty.  Geu.,  and  R.  Lee  Garland,  Dist  Atty. 
(I^ewis  Guion,  Benjamin  Henry  Pavy,  and 
Edward  Philip  Veazte,  of  counsel),  for  the 
State. 

MONROE,  J.  The  defendants,  D.  H. 
ThompBon  and  O.  A,  Thompson,  having  been 
convicted  of  manslaughter  and  duly  senten- 
ced, prosecute  this  appeal,  and  present  their 
case  to  this  conrt  by  means  of  the  bills  of 
exception  which  will  now  be  considered. 

Bill  Xo.  1  shows  that  A.  E.  Calcote, 
called  aa  a  Juror,  and  examined  on  his  voir 
dire,  stated  that  his  wife  was  a  cousin  of 
the  accused,  though,  how  near,  he  did  not 
know;  whereupon  the  court  ordered  him  to 
stand  aside  without  affording  counsel  for 
the  accused  an  opportunity  to  examine  him; 
that  F.  G.  Allen,  summoned  as  a  tales  Juror, 
answered  that  he  would  not  convict  on  cir- 
cumstantial evidence,  alone,  whereupon  he 
was  ordered  by  the  court  to  stand  aside, 
without  giving  counsel  for  the  accused  an 
opportunity  to  examine  blm;  that  A.  J.  Mur- 
ray, having  r^resented  himself  as  a  tales  Ju- 
ror, the  court  refused  to  permit  him  to  be 
examined,  and,  in  the  presence  of  the  Jurors 
already  impaneled,  made  dm  of  tlie  tMow^ 
tng  language: 

"I  order  A.  J.  Murray  sent  up  by  the  sheriff 
as  a  tales  Juror,  to  stand  aside,  because  the 
sherifT  violated  the  instructions  of  the  court 
in  sending  him  up  here.  The  instructions  were 
that  he  (the  sheriff)  should  ^o  east  of  town  to 
eet  tales  jurors.  The  court  mtends  to  see  that 
impartial  Jurors  are  secured  who  know  nothing 
about  the  case.  Mr.  Murray  is  from  the  north- 
west portion  of  the  parish — that  portion  where 
the  homicide  is  alleged  to  have  taken  place; 

that    Gay,  appearing  as  a  tales  Juror, 

stated  on  his  voir  dire  that  he  had  neither 
formed  nor  expressed  an  opinion  in  the  case; 
that  he  had  no  bias  or  prejudice  for  or  against 
the  accused ;  that  he  felt  some  sympathy  in  the 
case,  which,  however,  he  felt  he  could  disregard, 
and  which  would  not  influence  him  in  rendering 
his  verdict,  which  lie  felt  prepared  to  do  ac- 
cording to  law  and  the  evidence  as  developed 
in  the  case." 

Whereupon  he  was  challenged  by  the  state, 
for  cause,  and  the  challenge  was  sustained 
by  the  court  To  all  of  which  rulings  coun- 
sel for  accused  exci'ptpd. 

The  bill  contjiins  a  further  recital  on  be- 
half of  tlie  accused  to  the  following  effect, 
to  wit:  That  tlie  case  was  called  for  trial 
on  Jlonday,  and  that  three  jurors  from  the 
TvixnUiv  venire  were  acceptcil,  when  the 
court,  after  ordering  the  sheriff  to  summon 
tales  jurors  from  the  eastern  and  the  south- 
ern portions  of  the  parish,  adjourned;  that 
the  tales  Jurors  presented  themselves,  from 
time  to  time,  In  small  numbers,  and  were 
examined  on  I'uesday  and  Wednesday,  and 
that  coiiiisol  for  the  act-used  at  no  time  had 
a  complete  list  of  the  Jurors  so  summoned; 
and  that  though  the  accused  exhausted  but 
21  of  their  peremptory  challenges,  tliey  ac- 
cepted, "under  protest;  aa  It  wer^"  Jnron 


whom  they  would  not  have  accepted  but  that 
they  did  not  know  who  might  afterwards 
be  tendered;  that  the  court  had  no  right  to 
order  jurors  to  stand  aside  save  for  some 
good  cause;  and  that  the  remark  made  by 
the  court  with  reference  to  the  Juror,  Mur- 
ray, was  calculated  to  prejudice  the  Jurors 
Impaneled.  The  Judge  gives  the  following 
reasons  (stating  them  in  substance)  for  the 
rulings  complained  of: 

That  Calcote  had  married  a  cousin  of  the 
accused,  and  that  sustaining  the  state's  chal- 
lenge for  cause  on  that  ground  was  a  proper 
exercise  of  Judicial  discretion;  that  Allen 
not  only  made  It  clear  that  he  would  not 
convict  on  circumstantial  evidence,  but  that 
the  judge  was  aware  that  Intimate  family 
relations  existed  between  him  and  the  ac- 
cused, and  was  convinced  from  his  manner 
that  he  was  not  Impartial,  but  was  strongly 
prejudiced;  that  on  account  of  the  nature 
of  the  crime  there  was  widespread  discus- 
sion in  the  neighborhood  where  It  occurred, 
and  for  that  reason  the  court  ordered  the 
sheriff  to  draw  tales  Jurors  from  other  parts 
of  the  parish,  and  that  It  was  a  most  suspi- 
cious circumstance  that  Murray  who  was 
sent  Into  court,  not  by  the  sheriff,  but  by  the 
Jailer,  acting  as  his  deputy,  should  have  1^ 
bis  home,  80  miles  away,  where  the  relatives 
of  the  accused  live,  and  should  have  been 
opportunely.  In  the  neighborhood,  so  as  to 
be  summoned  aa  a  tales  Juror;  that  Gay 
stated  on  his  voir  dire  that  be  bad  sympathy 
In  tbe  case;  Qiat  be  had  several  times  visit- 
ed parties  In  Jail,  and  bad  made  tbe  acquaint- 
ance of  the  accused,  and  had  discussed  with 
them  the  facta  of  the  case,  and  that  It  was 
consldffled  better  to  obtain  Jurors  without 
such  sympathy. 

We  find  no  Just  cause  of  complaint  In 
titiese  mllngs.  Tbe  accnsed  had  no  right  to 
demand  that  tbey  sboald  be  tried  by  the  hus- 
bands of  tbelr  couslnSt  the  friends  of  their 
families,  their  Immediate  nel^bors,  persons 
whose  sympathies  they  may  have  enlisted, 
m  Jurors  who  would  be  unwlllng  to  convict 
them  on  l^al  evidence,  and  It  was  the  pre- 
rogative, and  the  duty  of  the  Judge,  if  It  was 
within  bis  knowledge,  or  came  to  bis  knowl- 
edge, that  for  the  reasons  stated  by  him,  or 
for  any  other  reason,  persons  tendered  for 
that  service  were  not  likely  to  make  good 
and  impartial  Jurors,  to  exclude  them.  But 
the  legal  situation  would  not  have  been  dif- 
ferent If  be  had  erred,  since  It  Is  settled  that: 

"Tbe  law  gives  to  the  accused  tiie  right  to 
object  to  nn  obnoxious'  juror,  but  dws  not  girt 
him  the  right  of  selection.  Hence  tbe  rejectioa 
of  a  juror  by  the  judge,  even  if  erroneous, 
affords  no  ioeal  ground  for  complaint."  Art 
No.  135,  p.  21G,  of  1S!)8,  J  1:  State  v.  Breaui 
et  al.,  104  La.  541.  29  South.  222;  State  r. 
KclloEg,  104  La.  586.  29  South.  285 :  Stats  T. 
Sliiehis,  33  La.  Ann.  1410:  State  v.  Creech.  38 
La.  Ann.  481 :  State  v.  Carries,  39  La.  Ann. 
931,  3  South,  be ;  State  v.  Lewis,  41  La.  Ann. 
G90,  16  .South.  536;  State  v.  Claire.  41  La. 
Ann.  1007.  6  South.  806;  State  T.  ^Dmbdm 
41  La.  Ann.  108%  0  Sooth.  SOIL 
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Id  the  cage  last  mentioned  it  was  said  by 

this  court: 

"It  is  tnie  that  in  excusing  jurors  a  trial 
jQcfee  is  bound  to  exercise  a  legal,  and  not  an 
arbitrary,  discretion,  and  that  when  he  does 
eicuK  a  jnror  for  cause  It  is  advisable  for  him 
to  state  hia  reasons  for  so  doing ;  but  it  does 
not  follow  when  he  fails  to  do  ao  that  the  ac- 
cnsed  who  may  have  wished  the  juror  to  sit  on 
hia  trial  is  entitled  to  complain  so  as  to  have, 
in  case  of  bis  conviction,  tbe  verdict  quashed 

•  •       It  may  occur  that  tbe  trial  judge 

*  *  *  may  have  good  reasous  not  to  make 
his  motives  publicly  known,  and  may  take  np- 
an  himself  the  responslbili^  of  merely  stating 
tlint  he  excused  the  juror  in  the  exercise  of  a 
legal  discretion  for  sufficient  valid  cause.  Such 
reticence  would  not,  in  Itself,  be  censurable 
bere."  State  t.  Thomas,  44  La.  Ann.  108&. 
6  Sooth.  804. 

In  State  T.  Claire,  sapra,  It  was  held  that 
Sie  possible  error  of  the  Judge  In  refasln^r  to 
allow  the  Juror  whom  he  had  excluded  to  be 
cross-examined  on  bis  voir  dire  afforded  no 
legal  ground  of  complaint  Section  11,  Act 
Na  1S5,  p.  222,  of  1898,  In  express  terms, 
authorizes  the  trial  Judge  to  direct  the  sum- 
moning of  talesmen  "from  any  portion  ot  the 
parish,  remote  from  the  scene  of  the  crime, 
that  he  may  designate.**  And  It  has  more 
ttian  once  been  held  by  this  court  tibat  the 
defendant  in  a  criminal  case  is  not  entitled 
to  Berrlce  of  the  list  of  talesmen  summoned 
to  complete  the  jMnel.  Enobloch's  Or.  Dig. 
p.  270. 

BUI  Na  2  abowB  that  Ijeon  De  Monrdle, 
a  witnesB  called  by  the  state,  testified  In  his 
direct  examination : 

"That,  aimnt  two  hours  before  the  homicide, 
the  baggies  of  tb«  accused  and  the  deceased  col- 
lided in  the  street,  near  witness'  store ;  that 
ifitncss  heard  part  of  the  colloquy  between  the 
deceased  and  the  accused,  and  heard  the  de- 
ceased  sey  to  the  accused,  'You  have  several 
times  tried  or  attempted  to  kill  me;  do  it  now,* 
or  Vby  don't  yon  do  it  now,'  or  words  to  that 
(ffect  Whereupon,  on  cross-examination,  coun- 
sel for  defendants  asked  the  witness  whether  Be 
knew  if  the  accused  had  previously  made  an 
attempt  on  the  life  of  the  deceased,  to  which 
he  aoswered,  *No.'  He  was  then  asked  whcttier 
he  had  ever  heard  of  a  previous  attempt  upon 
the  life  of  tbe  deceased  by  the  accused,  which 
*as  objected  to  by  the  counsel  representing  the 
■tate,  on  tbe  ground  that  an  answer  to  the 
qaestion  would  be  hearsay.  Counsel  for  defend- 
ants then  announced  that  they  expected  to 
prove,  not  only  by  this  witneas,  but,  by  every 
vitnesB  that  the  state  might  place  on  the  atand. 
Dot  only  that  said  witness  did  not  know  of 
aoT  previous  attempt  having  been  made  by  the 
defendants  on  tbe  life  of  the  deceased,  but, 
that  they  had  never  heard  of  such  an  attempt, 
and  contended  that  such  proof  was  not  hear- 
ny  bat  original  testimony"  etc. 

And,  tbe  objection  having  been  sustained, 
tbe  bill  was  reserved.  The  ruling  complained 
of  was  clearly  correct  As  appears  from  the 
statement  per  curiam,  which  forms  part  of 
this  bill,  the  testimony  given  by  tbe  witness, 
.on  the  direct  examination,  was  admitted  as 
showing  something  that  was  considered  part 
of  the  res  gestse,  and  Immediately  after  the 
colloquy  testified  to,  one  of  tbe  accused  went 
to  bid  borne  and  secured  a  pistol  whilst  tbe 


other  obtained  one  from  the  town  marshal 
and  their  jumped  Into  a  buggy  with  bis  co- 
defendant,  who  was  driving  in  the  direction 
of  the  home  of  the  deceased,  near  which,  the 
homicide,  in  which  both  defendants  partici- 
pated, occurred.  No  objection  appears  to 
have  been  made  to  the  testimony  given,  and 
its  admission  without  objection  afforded  no 
basis  for  the  Introduction  of  the  testimony  of- 
fered on  behalf  of  the  defendants,  since,  if  the 
witness  on  the-stand  and  others  had  testified 
that  they  had  never  heard  of  the  attempt  or 
att^pts  referred  to,  and  still  other  witnesses 
had  been  called  to  testify  that  tbey  had  beard 
of  such  attempt  or  attempts,  there  would 
hare  been  no  light,  legally  thrown  upon  the 
subject,  Inasmuch  as  the  whole  mass  of  testi- 
mony would  have  been  equally  obnoxious  to 
the  objection  that  It  was  hearsay — not  part 
of  the  res  gesbe — and  therefore  Illegal. 

Bill  No.  3  shown  that  Tean  Soilenu,  a  wit- 
ness for  the  state,  testified  to  a  conversation 
which  be  had  had  with  the  defendant  D.  H. 
Thompson  shortly  before  the  homicide;  that 
counsel  for  tbe  state,  for  the  purpose  of  re- 
freshing his  memory,  attempted  to  read  to 
him  the  transcribed  testimony  which  he  had 
given  at  the  preliminary  bearing  some  two 
months  before,  but  was  stopped  by  the  objec- 
tions that  the  state  conid  not  contradict  Its 
own  witness;  tiiat  the  transcription  In  ques- 
tion could  not  be  used  because  tbe  writing 
had  not  been  made  contemporaneously  with 
tbe  conversation,  and  that  the  memory  of  the 
witness  was  as  likely  to  have  been  at  fault 
at  the  date  of  the  preliminary  examination 
as  at  the  date  of  the  trial;  and  the  objections 
were  sustained,  but  the  court  permitted  tbe 
witness  to  read  tbe  transcribed  testimony  for 
himself,  to  which  ruling  a  bill  was  reserved. 
It  is  enough  to  say  of  this  bill  that  it  ap- 
pears from  the  statement  per  curiam,  that 
the  reading  of  the  transcribed  testimony  did 
not  refresh  the  memory  of  the  witness,  and 
that,  after  reading  it,  he  testified  that  "he 
had  no  recollection  of  any  fact  about  which 
he  was  then  being  Interrogated." 

Bill  No.  4  shows  that  tbe  state  offered  what 
purported  to  be  the  transcribed  testimony 
of  C.  A.'  Thompson,  one  of  tbe  defendants, 
given  at  tbe  preliminary  examination,  and 
taken  down  by  an  unsworn  stenographer,  and 
which  had  not  been  read  to  or  signed  by  the 
witness  after  being  tran8crll)ed;  to  which  it 
was  objected  that  the  transcription  was  In- 
admissible "because  not  taken  In  conformity 
with  section  1010  of  the  Revised  Statutes  of 
1870,  end  the  correctness  of  the  same  had  not 
been  established  by  the  oath  of  any  witness"; 
which  objections  were  sustained.  The  bill 
further  shows  that  the  state  then  produced 
L.  S.  Childs,  who  was  present  when  the  tes- 
timony was  given,  and  proposed  to  prove  by 
bim  the  substance  thereof;  to  which  It  was 
objected  that  the  testimony  of  Ohilds  was  not 
the  best  evidence;  that  the  stenographer  by 
whom  the  testimony  of  said  Thompson  bad 
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been  taken  down  and  tauiacrlbe^  was  liv- 
ing In  Crowl^,  and  was  acceaslble,  and  that 
tbe  notes  of  tbe  stenograpber,  ^erifled  bj  ber, 
constituted  the  best  evidence  of  tbe  testl- 
niony  sought  to  be  proved,  wfak'b  objections 
were  overroled  by  tbe  court  upon  the  grounds 
that  the  transcribed  testimony,  having  been 
excluded  np<Hi  defendants'  objections,  was 
out  of  tbe  case,  and  that  CSiUda  who  was 
present  when  the  testimony  was  given  was 
called  to  prove  volnntary  statements  and  in- 
culpatory admissions  made  by  tbe  defendant 
G.  A.  Thompson;  that  the  stenographer  by 
*  whom  the  testimony  of  Thompson  had  been 
taken  down  and  transcribed  bad  not  been 
sworn  and  was  not  a  resident  of  tbe  parish; 
and  tbflt.  whilst  the  Instrument  offered  might 
have  been  the  best  evidence,  It  had  been  ex- 
cluded for  good  reasons;  and  that  as  next 
best  evidence  the  testimony  of  any  reliable 
witness  as  to  what  tbe  defendant  bad  stated 
was  as  good  as  would  have  been  the  testi- 
mony of  the  stenographer. 

Section  1010,  Rev.  St  1870,  provides  that 
In  tbe  preliminary  examination,  It  shall  be 
the  duty  of  the  magistrate  "to  receive  the 
voluntary  declaration  of  the  person  accused 
and  the  answers  which,  without  promise  or 
threat,  he  shall  make  to  the  questions  which 
the  examining  Judge  or  magistrate  shall  put 
to  him,  and  cause  them  to  be  reduced  to  writ- 
ing and  signed  by  the  prisoner,  in  bis  pres- 
ence and  that  of  two  witnesses,  or,  If  he  can- 
not sign,  to  mention  that  circumstance  and  to 
certify  the  declaration  with  his  signature 
and  that  of  two  witnesses,  which  declara- 
tion, thus  certified  and  signed,  shall  be  evi- 
dence before  the  grand  and  petit  Jury." 

The  Instrument  which  is  thus  made  "evi- 
dence before  the  grand  and  petit  Jury"  Is 
therefore  the  transcribed  statement  and  an- 
swers of  tbe  person  accused,  signed  by  him 
In  the  presence  of  tbe  magistrate  and  two 
witnesses,  or.  If  he  be  unable  to  sign,  with 
that  circumstance  mentloaed,  and  tbe  instru- 
ment certified  by  the  magistrate  with  bis 
signature  and  that  of  two  witnessea  In  tlie 
Instrument  offered  none  of  those  tegulre- 
ments  were  observed.  It  was  tlierefore  not 
"evidence,"  and,  for  that  reason,  was  inad< 
mlsslbie  "before  tbe  *  *  *  petit  Jury," 
and  would  have  been  equally  Inadmissible  If 
the  stenographer  had  been  present  to  verify 
her  work,  since  ber  verification  would  not 
have  supplied  Its  deficiencies.  That  being 
the  case,  and  It  being  virtually  conceded  hy 
the  bill  and  by  tlie  ailment  that  the  Instru- 
ment offered  represented  the  only  attempt 
ttiat  was  made  to  comply  with  the  statute, 
and  hence,  that  what  migtat  have  been  the 
best  evidence  of  the  facts  sought  to  be  proved 
bad  never  existed.  It  follows  that  the  state 
was  at  liberty  to  prove  those  facts  by  what 
would  ottierwlse  have  been  secondary  evi- 
dence; L  a,  evidence  "such  as  presupposes 
Of  carries  on  Its  face  an  Indication  that  there 
are  more  original  sources  of  information  or 


that  better  .evidence  exists.**  In  n^iard  to 
evidence  of  that  cliaracter,  the  English  lule 
has  been^  and  perhaps  is  now,  "that  it  bai 
no  d^rees.  A  party  entitled  to  reaort  to 
this  mode  of  proo^**  says  an  emlnoit  Eng- 
lish writer,  "may  use  any  form  of  It;  his 
not  addudng  or  eron  willfully  withholding 
some  other  likely  to  prove  more  satisfactory 
is  only  a  matter  of  (dwervatlon  for  the  Jury." 
Besfs  Principles  of  Evidence  (Cbambwlayne's 
Amer.  Ed.)  p.  452,  par.  483.  Prot  Elliott,  in 
his  recent  work,  says: 

"The  English  rule  is  followed  by  a  few  Ameri- 
can conrta.  The  rule  established  and  clearly 
dedocible  from  the  majority  of  American  su- 
thorities,  however,  as  to  secondary  evidence,  is 
the  same  in  effect  as  the  rale  between  primary 
and  secoDdary  evidence;  that  is,'  that,  when 
secondary  evidence  is  properly  admissible,  it 
must  itself  be  the  best  that  in  the  nature  of 
the  case  can  be  produced,  or  the  best  kind  of 
that  character  of  evidence  which  appears  to 
be  within  tbe  power  of  the  party  to  produce." 
2  Elliott  on  Evidence,  p.  1265. 

In  tbe  Instant  case  the  only  possible  evi- 
dence (in  the  at>sence  of  that  contemplated 
by  the  statute)  of  what  was  stated  and  ad- 
mitted by  the  defendant  in  bis  preliminary 
examination  must  consist  of  tbe  testimony 
of  the  witnesses  who  heard  bim;  and,  as 
between  any  two  such  witnesses,  the  law 
makes  no  choice,  though  possibly  a  witness 
who  was  present  merely  as  an  Interested 
llstraer  would  be  more  likely  to  carry  Id 
his  memory  that  which  he  beard  than  one 
who,  whilst  listening,  was  engaged  In  some 
mental  and  mechanical  occupation.  We 
therefore  ctmclude  that  the  testimony  of 
Ghilds  ^as  properly  admitted. 

Bill  No.  5,  we  are  Informed  by  the  brief 
of  counsel,  is  abandoned. 

BUI  No.  6  shows  that  Ademar  Fontenot, 
a  witness  for  the  state,  testified  that  he 
with  several  others,  was  about  200  yardi 
away  at  the  time  of  the  homicide;  that 
immediately  iliereafter  he  and  the  others 
went  to  tlie  scene,  all  of  them  on  foot  ex- 
cept E.  A.  Solleau  who  was  on  horseback; 
that  they  all  arrived  about  the  mme  time; 
*^at  when  he  arrived  be  heard  D.  n. 
Thompson  saying  in  French,  'Je  Tal  tu&*; 
tiiat  that  was  all  he  beard  him  say,  and  did 
not  know  to  whom  the  remark  was  address- 
ed, if  to  anybody  *  •  that  the  wit- 
□ess  and  Solleau  stayed  where  tbe  accused 
was  but  a  short  time,  and  almost  Immediate- 
ly went  to  where  tbe  deceased's  buggy  waa 
some  distance  off  from  tbe  scene  of  tbe 
shooting,"  etc  The  defense,  as  the  bill  re- 
cites, contended  that  the  accused,  D.  H. 
Thompson,  did  not  we  the  expression,  "Je 
I'al  tu€."  but,  in  answer  to  a  question  from 
E.  A.  Solleau  SB  to  what  was  tbe  matter  In 
French;  that  is,  "Qu  eet-ce  qu'll  y  a?"  an- 
swered, "Le  Docteur  a  tirfi  Chester  et  mol,  et 
mol,  Je  I'al  tlr6"  and,  at  the  proper  time, 
Solleau  was  called  as  a  witness  for  the  de- 
fense, and  was  asked  to  state  what  Thompson 
bad  told  bim  when  be  and  Fontenot  and  the 
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others  arrlTed,  which  was  objected  to,  and 
tbe  jury  was  thereupon  retired,  and  the  te^=tl- 
mony  of  Soileau  baling  been  taken,  the  ob- 
jection of  the  state  that  the  statement  of 
Tbompaon.  as  testified  tp  by  Solleau,  was  a 
gelf-sen-Ing  one,  not  connected  with  that 
testified  to  by  Pontenot,  was  sustained, 
whereupon  defendants  reserved  their  bill 
and  made  the  testimony  of  Soileaa  part  of  the 
same.  That  testimony  ts  here  reproduced 
as  follows: 

"By  the  court:  Q.  Did  you  and  Ademar  Fon- 
teoot  CO  to  where  tbe  Thompsous  were,  to- 
iKtherr  A.  I  was  on  horseback  and  he  was  on 
foot,  and  I  did  uot  notice  if  we  arrived  to- 
f:ether  or  not.  Q.  Were  you  ahead  of  bioi,  or 
he  aherd  of  you?  A.  I  ought  to  have  been 
aliend  of  him.  because  I  was  oa  horseback  and 
be  on  foot.  Q.  Were  you  both  there  when  Bud- 
dy TbompsoD  first  spoke  in  French?  A.  I  do 
not  know  if  Ademar  was  there  when  he  first 
spoke  to  me  in  French.  Q.  Can  you  say  If  you 
pot  to  where  the  ThompsoDs  were  ahead  of 
Adnniir  or  not?  A.  I  cannot  say.  Q.  Did  you 
brar  Thompson  speak  before  you  got  there?  A. 
Xo.  sir.  Q.  When  you  arrived  there,  were  you  the 
first  person  he  spoke  to  in  French?  A.  I  was 
tlffi  nret  person  he  spoke  to  in  French.  Q. 
Was  all  of  his  conversation  in  French  spoken 
Id  your  prps»nce?  A.  I  heard  all  that  he  said 
in  Frpncb  wh^Ie  I  was  there.  Q.  IMd  you  bear 


in  French,  in  answer  to  my  question,  in  French, 
'Qn'  wt-ce  qu'il  y  a?*  'Le  Docteur  a  tir6 
Cbestpr  et  mol.  et  mol.  Je  I'ai  tlrV.  Q.  Can 
}-ou  sar  thnt  nt  any  time  while  Buddy  Thompson 
vtia  talkinjE  French  to  you,  or  to  any  others  at 
that  time,  he  did  not  use  the  expression,  'Je 
I'ai  tii£'?  A.  He  did  not  use  that  expression  in 
presence  Q.  Yon  arrived  there  about  the 
same  time  that  Ademar  Fontenot  did.  as  I  un- 
dpratand.  did  yoo  rpmain  there  after  your  ar- 
rival and  bpsr  all  that  Buddy  Thompson  said 
in  French  and  in  English?  A.  Ko,  sir;  I  can- 
not Miv  rhat  I  staid  long  enough  to  hear  all 
that  he  f^M.  Q.  Did  yoo  atay  long  enough 
to  hear  lhat  he  said  in  French?  A.  Yes;  I 
staved  long  enough  to  bear  all  that  he  said  In 
French.  Q.  If  Buddy  Thompson,  during  the 
time  that  he  was  talking  French  on  that  oc- 
casion, had  used  the  expression.  *Je  I'ai  tu^,* 
loud  enough  for  Ademar  Fontenot  to  hear  it, 
would  vou  also  have  heard  it?  Yes,  I  should 
have  heard  it.  fBy  the  district  attorney)  Q. 
Do  you  know  whether  he  used  the  expression 
'Je  rai  tu&.'  before  you  started  any  conversa- 
tion with  him  at  all?  A.  I  never  heard  that. 
Q.  Do  you  nay  that  he  never  said  that,  or^ 
that  you  never  heard  that?  A.  He  never  said 
that  in  my  presence.  0.  Do  you  know  what  he 
said,  if  anything,  while  you  were  coming  up 
beforo  ron  said  anjrthing  to  him?  A.  No  sir. 
Q.  VHioX  he  said  to  yon  In  French  was  fn  re- 
sponse to  n  question  to  him  by  yon?  A.  Yes, 
sir.  Q,  Theo,  if  he  said  anything  before  you 
asked  him  the  question  in  French  'What's  the 
matter.*  vou  never  heard  It?  A.  No:  I  don't 
■appose  I  had  arrived.  iBy  Mr.  Veazie]  Q. 
Then,  if  the  accused  Baddy  Thmnpson  did  say, 
'Je  I'ai  tn«.*  as  stated  by  Ademar  Fontenot, 
and  yon  did  not  hear  it,  then  it  could  not  have 
xaid  at  the  time  and  in  the  same  conncc- 
tioD  as  the  statement  yon  heard  him  make? 
A  Xo :  If  he  said  that,  it  conid  not  have  been 
at  the  same  time  op  1  would  have  heard  it. 
fBy  the  district  attorney]  Q.  If  be  used  the 
exprtwdon.  It  was  not  in  any  conversation  with 
jon?  A.  No,  rir.  (By  Mr.  Dubuisson]  Q. 
Nor  was  it  in  yonr  preswice?  A,  No,  not  in  my 
presence.  [By  Bfr.  I<ewis1  Q.  Were  yon  not 
the  first  man  who  reached  the  place?  A.  Yea, 


sir ;  one  of  the  first.  Q.  Did  yon  stay  there  nn- 
til  the  entire  farty  left  for  town?  A.  No.  sir. 
[By  Mr.  Dubuisson]  0.  Who  left  Buddy 
Thompson  first,  you  or  Adnnar?  A.  I  cannot 
say.  Q.  When  the  pistol  was  foand  in  the  lane 
were  not  yon  and  Ademar  tucether?  A.  Yes, 
sir.  Q.  Was  not  that  immediately  after  the 
conversation  between  you  and  Buddy  Thompeou, 
as  above?  A.  Yes,  sir." 

The  Judge  gives  his  reasoiu  tor  fals  ruling. 
In  part,  as  follows: 

"That  the  witness  Ademar  Fontenot  testified 
that  when  f^lng  to  the  scene  of  the  shooting 
he  heard  the  defendant  Thompson,  say  in  a 
loud  voice,  'Je  I'al  tue,'  that  he  heard  him 
say  nothing  else  before  or  after  that  remark 
was  made,  and  that  he  heard  no  one  ask  him 
any  question.  The  court  permitted  the  defend- 
ants to  show  by  any  and  all  evidence  in  their 
possession  that  the  defendant  D.  H.  Thompson 
did  not  mske  tbe  remark  attributed  to  blm  by 
Ademar  Fontenot.  But  tbe  defendants,  claim- 
ing that  this  statement  of  D.  H.  Thompson, 
being  part  and  not  the  whole  of  the  statement 
made  by  him  at  the  time,  offered  or  tendered 
the  witness  E.  A.  Soileau  to  show  that  tact, 
thereupon  the  court  ordered  the  jury  to  retire 
and  took  out  of  their  presence  the  testimony 
of  the  said  Soileau,  which  is  attached  hereto; 
and  upon  examination  by  the  court  of  aaid 
testimony,  it  was  ascertained  that  the  state- 
ment testified  to  by  Ademar  Fontenot  was  not 
part  of  the  conversation  detailed  by  tbe  wit- 
ness E.  A.  Soileau,  and  therefore  excluded  the 
.declaration  made  by  the  defendant  D.  H. 
Thompson  to  the  witness  E.  A.  Soileau.  on  the 
ground  that  It  was  a  self-serving  declaration.  It 
was  apparent  to  the  court  that  this  was  a  dis- 
guised attempt  on  the  part  of  the  defendants 
to  introduce  oefore  the  jury  the  following  self- 
serving  declaration  to  a  bystander,  after  the 
homicide  bad  occurred,  to  wit :  'Le  Docteur  a 
tir6  Chester  et  mol.  et  moi,  Je  I'ai  tir4.'  Bnt 
unfortunately  for  them,  their  witness  failed  to 
connect  the  statement  teslfied  to  by  Ademar 
Fontenot  with  the  declaration  made  to  E.  A. 
Soilean." 

It  will  be  observed  from  the  statement  of 
the  judge  that  the  exclamation  testified  to 
by  Fontenot  was  beard  as  that  witness  was 
approaching  the  scene,  that  It  was  made  in 
a  lond  voice,  and  that  it  was  disconnected 
from  any  other  remark,  and  that,  upon  the 
other  hand,  Sollean  testifies  that  what  he 
heard  was  said  after  be  arrived  on  the  scene, 
and  was  In  response  to  bis  question,  "Qu  est- 
ce  qu'U  y  a"?   It  will  also  be  observed  that 
Soileau  does  not  know  whether  he  and  Fon- 
tenot arrived  at  tbe  same  time;   that  he 
testifies  that  If  tbe  defendant  made  the  ex- 
clamation attributed  to  blm  by  Fontenot,  It 
must  have  been  before  be  (the  witness)  at^ 
I  rived;  and  that  aach  an  exclamation  could 
I  not  have  been  made  when  tbe  defendant  was 
I  talking  to  tbe  witness,  or  be  (witness)  would 
I  have  heard  It   It  was  not  asserted  that  the 
conversation  testified  to  as  taarlng  taken 
place  between  Soileaa  and  defendant  vai 
part  of  the  res  featn.  It  la,  no  doubt,  tlM 
I  mle  that: 

I  "Where  a  witness  testifies  to  a  part  of  a 
statement  of  a  party  as  an  admission,  the  party 
is  entitled,  on  cross-examination,  or  redirect, 
of  the  same  witness,  or  by  other  witnesses,  to 
show  the  entire  statement  made  at  tbe  same 

1  tfan^  provided  the  port  whldi  he  thus  provsa 
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relates  to  the  subject-matter  of  the  admission 
in  evidence,  and  tends  to  explain  or  qualify  it. 
It  is  generally  held  that  where  part  of  a  conver- 
sation •  ♦  ♦  is  introduced  by  one  party,  as 
an  admission,  the  other  party  is  not  entitled 
to  the  remainder,  oo  hia  own  behalf,  unless  it 
relates  to  the  subjeot-matter  of  the  admission, 
and  explains  or  modifies  the  same,  nor  can  he 
introduce  hit  own  self-serving  statements,  made 
on  another  and  separate  occasion"  (Italics 
by  pi-«Bent  writer).  16  Oyc  1030-K>. 

It  iB  evident  from  the  testimony  of  Soileau 
tbat  tlie  exclamation  attributed  to  the  de- 
fendant by  Fontenot  was  not  made  upon  the 
occasion  of,  or  In  connection  with,  the  con- 
versation io  which  SoIlean  testifies,  and 
therefore  fomlshed  no  basis  for  the  Intro- 
dnctlon  In  evidence  of  that  conversation. 
State  V.  Onnter,  30  La.  Ann.  636;  State  v. 
Rutledge,  37  La.  Ann.  878;  State  v.  Jones, 
47  La.  Ann.  1524,  18  South.  615;  Enoblock's 
Cr.  Vlg.  pp.  1(^,  171.  Whether  the  exclama- 
tion was  made  at  all,  and  whether  the  con- 
versation took  place  at  all,  and  whether  the 
witnesses,  respectively,  could  have  heard  the 
one  without  hearing  the  other,  were  questions 
for  the  Jury. 

Bill  No.  7  shows  that  defendants,  without 
having  called  the  defendant  D.  H.  Thompson 
to  the  stand  as  a  witness,  announced  "that 
they  had  closed  their  case  In  chief,"  where- 
ni>on  the  court  Inquired  of  counsel  for  the 
state,  what  was  their  pleasure,  to  which  one 
of  the  counsel,  who  was  assisting  the  district 
attorney,  replied  In  a  loud  and  distinct  tone 
of  voice,  that  he  could  not  say,  as  that  offi- 
cer had  left  the  courtroom  to  telephone  to  his 
home,  under  the  impression  that  counsel  for 
the  defendants  would  place  the  other  de- 
fendant, meaning  D.  H.  Thompson,  on  the 
stand  to  testify;  that  this  statement  was 
made  In  the  hearing  of  the  jury,  and  was 
objected  to  by  counsel  for  the  defendants, 
and  that  the  court  took  no  action  In  the  mat- 
ter, "but  rtmply  charged  generally  in  the 
general  charge  by  reading  Act  No.  41,  p. 
77,  of  1904,  to  the  Jury,  and  explaining  to 
them  the  meaning  of  said  act,  without  re- 
ferring. In  terms,  to  the  remark  of  counsel 
for  the  state,  •  •  •  to  which  remark  of 
counsel  for  the  state  and  the  action  of  the 
court  thcreoD,  counsel  for  defendants  ex- 
cepted," etc. 

The  judge's  reasons  for  bis  action  are  In 
port  as  follows,  to  wit : 

"This  matter  was  nothing  more  than  a  con- 
re  rsat  ion  between  the  court  and  counsel,  neces- 
sary to  carry  on  the  business  of  the  court, 
and  to  explain  a  seemingly  unnecessary  de- 
lay in  the  trial.  No  attempt  was  made  by  either 
court  or  counsel  to  draw  any  inference,  favor- 
able or  unfavorable,  from  the  fact  that  defend- 
ant, up  to  that  time,  had  not  testified.  The 
remark  was  not  made  In  a  loud  voice,  or  made 
with  any  apparent  attempt  to  draw  the  atten- 
tion of  the  jury  to  a  fact  patent  to  them. 
•  •  •  It  is  impossible  for  any  judge  to  pre- 
vent such  occurrences  as  this  during  the  prog- 
ress of  a  trial,  and  when  happening  to  sajr  that 
iKcaase  it  may  or  is  calculated  to  prejudice 
the  jury,  and,  therefore,  a  new  trial  should  be 
granted,  is  practically  to  say  that  the  jury 
have  violated  their  oaths  of  office,  and  hava 


acted  In  flagrant  disregard  of  the  charge  of  the 
court;  and  all  this  merely  upon  the  snpposl- 
tion  that  they  have  been  inflnenced  bj  prejo- 
dice." 

Act  Na  41,  p.  77,  of  1904,  after  declaring 
that  the  accused  may  testify,  subject  to  the 
ri'les  applicable  to  other  witnesses,  provides 
"that  his  failure  to  testify  shall  not  be  con- 
sidered for  or  against  htm,"  and  this,  as  we 
urderstand  from  the  bill,  was  read  and  ex- 
plained to  the  jury,  which  (the  remark  com- 
plained of  having  been  made  without  in- 
tention, and  not  by  way  of  comment,  but 
as  a  natural  answer  to  a  natural  que8tl<Hi) 
was  sufficient  to  meet  the  requirements  of 
the  situation. 

We  find  no  error  tn  the  rulings  of  the  trial 
Judge,  and  the  verdict  and  sentence  appealed 
fi-<Hn  are  affirmed. 


(116  La.) 
No.  15349w 
DIDLAKB  V.  CAPPBL. 
(Supreme  Court  of  Louisiana.  April  23,  1906.) 

Husband  ahd  Wifb— Donatiohs  BErwun— 

Second  Mabbiagb. 

Donations  made  by  one  of  the  spouses  to 
the  other  before  marriage  fall  wltbm  article 
1753,  Civ.  Code,  a«^rding  to  which  the  spouse 
who  marries  a  second  time  forfeits  to  the  chil- 
dren of  the  first  marriage  all  property  acquired 
by  donation  from  Uie  deceased  apooaft 

(Syllabus  by  the  Court.) 

Appeal  from  Tourteenth  Judicial  District 
Court,  Parish  of  Avoyelles ;  Gregory  Horatio 
Couvlllon,  Judge. 

Action  by  Annie  G.  Dldlake,  wife  of 
Claude  F.  Drake,  against  S.  W.  CappeL 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Joseph  Clifton  Cappel,  for  appellant. 
William  Harris  Peterman,  for  appellea 

PROTOSTT.  J.  This  salt  Is  to  compel  de- 
fendant to  accept  title  from  plaintiff  to  a 
piece  of  real  estate. 

The  objection  to  the  title  is  that  plaintiff, 
who  has  married  a  second  time,  acquired 
the  property  b7  donation  from  her  first  hus- 
band, and  that  there  are  childroi  of  the  first 
marriage,  and  that  in  such  a  case,  under 
express  provision  of  the  article  17G3,  CIt. 
Code,  the  property  belongs  to  the  dilldren  of 
the  first  marriage. 

To  this  the  plaintiff  answers  tiiat  the 
donation  was  made  before  the  marriage,  and 
that  article  1753  aK>lles  only  to  donations 
made  during  the  marriage. 

Tfae  article  makes  no  such  distinction. 
The  language  is  "any  property  given  by  tiie 
deceased  spouse." 

We  have  considered  vrhether  the  use  of 
the  word  "spouse"  did  not  Imply  that  the 
donatitm  should  have  to  be  made  by  a 
"spouse,"  or,  In  other  words,  after  marriage ; 
but  we  bave*concluded  that  such  an  Impll- 
cation  would  exclude  from  the  operation  of 


Digilized  by 


Google 


Lu.) 


UOULISBRIQ  V.  COCO. 


113 


the  article  donatioDB  bjr  mairlaffe  oontr&ct, 
aod,  consequently,  wu  tnadniteatble,  since 
tbe  article  is  malnlj  directed  agalnet  doiui- 
tfcHiB  of  tiiat  kind. 

Horeover,  the  donation  in  question,  if  not 
one  by  marriage  contract,  strictly  speaking, 
was  at  all  events  a  nnptlai  gift  It  was 
made  a  few  days  before  the  marriage,  and 
the  act  recites  that  the  donee  is  the  "Intend- 
ed wife"  of  the  donor;  and,  snch  being  the 
cuse,  it  comes  within  the  Intendment  of  the 
article  which  is  ebown  by  Its  history  to  In- 
dcde  nnptial  gifts.  Succession  of  BaXe,  26 
La.  Ann.  201. 

Hie  case  of  Dnpre  t.  Jenkins,  02  La.  Ann. 
1S19,  28  South.  321,  did  not  Involve  the  inter- 
pietation  of  this  article,  but  solely  the  ques- 
tion of  fact  whether  the  property  had  berai 
given  by  the  husband  or  by  a  third  person. 

Jnagmrat  affirmed. 


(116  !«.) 

No.  15,847. 
IfOULIBBRfi  V.  GOUO  et  aL 
(Soprane  Conrt  of  I/onlslana.  April  23,  1906.) 

1.  PuBUO  Lanos— State  Patent  to  Swamp 
Lauds— BmoT  as  Evidbhce. 

A  state  patent  to  a  tract  of  land  as  "Bwamp" 
dooB  not  per  sa  prove  that  title  passed  to  the 
state  xmmr  the  acts  of  Congress  of  1S49  and 
1850.  commonly  called  the  "swamp  land  grants." 
Wright  V.  Roaeberry,  7  Sup.  Ct.  985,  121  U. 
8.  80  U  Ed.  1039:  Chandler  v.  Galomet 
k  Hcda  Mining  Co..  13  Sop.  Gt  798,  140  U. 
8.  m  37  U  ^  657. 

2.  Aatkbsb  Possess  to  i?— a  ddino  Possessior 
or  AiTTHOB  or  Titlb. 

Defendant's  title  cannot  be  affected  by 
tbe  nonr^stry  of  an  anterior  deed  forming 
a  link  in  the  chain,  and  they  have  the  right 
to  add  the  anm  of  their  author's  possession  to 
their  own  for  the  purpose  of  prescription. 

[Ed.  Mote. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  (  218.] 

8.  Bvi DEN cK— Best  and  Secoi^dast. 

The  eziatence  and  loss  of  a  process  vertnl 
of  a  prot»te  sale  of  land  having  been  proven, 

Kroi  evidence  is  admissible  to  prove  tbat  the 
t  instrument  evidenced  an  adjudiciatlon  to 
a  particular  person,  and  also  to  prove  the  facts 
of  adjodication,  payment  and  transfn  of  pos- 


[Ed.  Notei — For  cases  in  point  see  voU  20, 
Cent  Dig.  Bridence,  K  582,  583.] 

4.  LAlfOX^ED      AND      TENANT  —  DeFEATINO 

Lahdlobd's  Title. 

A  tenant  during  the  continuance  of  his 
lease  cannot  change  the  character  of  his  pos- 
■eanon  and  oust  ofs  lessor  by  purchasing  or 
leasing  from  a  third  person.  Town  of  Morgan 
City  V.  Dalton,  36  Sonth.  208.  112  La.  9, 
Harvin  v.  Blackman.  86  South.  218, 112  La.  24. 

[Ed.  Note. — For  cases  in  point,  see  vol  82, 
Cent  Dig.  Landlord  and  Tenant.  H  199-209.] 

5.  Adtebsb  Possession— Title  bt  Pbesobip- 

TION. 

Defendants  and  their  authors,  having  tieen 
in  actual  and  continuous  possesion  aa  owners 
since  the  year  1856,  have  acquired  title  by  the 
prescription  of  30  years,  If  not  by  that  of  10 
years  under  titles  tranaletive  of  pn^rty. 

[Ed.  Note — For  cases  in  point,  see  toL  1. 
Ceot  Dig.  Adverse  Possession.  S  ItOJ 

(Syllabus  by  Hbm  Court) 
4180^ 


Appeal  Fourteenth  Judicial  District 
Court  Parish  of  AT<9eUes;  Gregory  Horatio 
CouTiUtm,  Judg& 

Action  by  Francois  Moullerre  against  Al- 
bert D.  Coco  and  others.  Judgment  f<H*  de- 
fendanta,'Bnd  plalntllf  appeals.  Affirmed. 

Wllilam  Harris  Peterman  and  Tucker 
Horatio  Gouvlllon,  for  appellant  Coco  & 
CouTllloD,  for  appellees. 

LAND,  J.  This  is  a  petitory  action  to  re- 
cover a  tract  of  land  containing  80  acres, 
with  the  buildings  and  improvements  thereon 
situated  In  the  pariah  of  Avoyelles. 

Defendants  set  up  title,  and  also  pleaded 
the  prescriptions  of  10  and  30  years.  There 
was  Judgment  In  favor  of  defendants,  and 
plalntifr  has  appealed. 

On  August  15,  1850,  the  state  of  Louisiana 
issued  a  patent  to  JrileB  Desfosse  to  several 
tracts  of  land,  described  as  "swamp"  land, 
containing  278.33  acres,  among  which  was  In- 
cluded the  B.  H  of  N.  W.  %  of  section  26, 
townslUp  1  S.,  of  range  4  B3.,  Southwestern 
district  state  of  Louisiana. 

On  October  23,  1875,  Jules  O.  Desfosse 
made  a  datlon  en  palement  unto  his  wife, 
Mrs.  Celestine  Bordelon,  Ifor  the  purpose  of 
reimbursing  the  sum  of  $6,761.70,  represent- 
ing paraphernal  property  received  and  used 
by  the  husband.  A  number  of  tracts  were 
conveyed  Including  the  E.  %  of  N.  W.  %  of 
section  26,  township  1  S.,  range  4  B. 

On  Novembw  14,  1886,  Mrs.  Celestine 
Bordelon  widow  of  Jules  C.  Desfosse,  sold 
the  last-desarlbed  tract  to  Jos^h  O.  Sander, 
on  terms  of  credit  This  sale  was  bowever 
rescinded  and  the  land  retroceded  to  tbe 
vendor  on  December  6, 1887,  for  the  reason  re* 
cited  In  the  act  as  follows,  to  wit: 

"And  from  an  examination  of  the  records  it 
appears  that  the  land  herein  mentioned  did  not 
belong  to  tbe  said  Jules  G.  Desfosse  and  the  sale 
thus  made  was  null  and  void. 

On  April  11,  1903,  tbe  plaintiff  purchased 
at  a  probate  rale  made  In  the  auccesslra  of 
Celestine  Bordelon,  widow  ot  Jules  C.  Des- 
fosse, the  following  described  property  to 
wit: 

"A  certain  tract  or  parcel  of  land,  situated 
in  this  Parish  containing  eighty  (80)  acres, 
bounded  North  by  Callcgari,  south  by  Cbon- 
pique  with  the  improvements  thu«on." 

On  the  part  of  the  defendant  It  Is  shown 
that  tbe  property  In  controversy  was  Inven- 
toried as  belonging  to  one  Zenon  Lemolne  and 
was  purchased  at  a  probate  sale  made  in 
his  succession  on  November  3,  1856,  by  Paul 
H.  Ducote.  The  purchaser  took  actual  pos- 
session of  tbe  land,  and  was  living  on  It  at 
the  time  of  bis  death  In  1808.  The  evidence 
shows  that  Ducote  In  1SG7  mortgaged  this 
same  tract  of  land  to  L.  D.  Coco,  and  that 
the  latter.  In  May,  1869,  petitioned  the  pro- 
bate court  for  an  order  directing  the  admin- 
istrator of  the  estate  of  Ducote  to  sell  said 
proper^  at  public  auction  for  the  purpose  of 
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paying  the  debt  second  by  tbe  mortgage  In 
due  conrae  of  adminstiation.  The  probate 
court  ordraed  all  the  property  belon^ng  to 
the  Bnccesirton  to  be  sold  for  cash  accordiiig 
to  law. 

In  1870  the  parish  Judge  rendered  the 
feilowfns  order  in  the  matter  of  the  petition 
of  L.  D.  Ooco  T.  ATit  Dncote,  Adm'r,  to  wit: 

"In  this  canae  tbe  defendant  having  complied 
with  plaintiff's  demand  aince  the  filing  thereof. 
It  is  herefore  ordered,  adjudged,  and  decreed 
that  Ub  suit  be  dismissed  at  defendant's  costs." 

The  admlnstrator's  final  account  and  tab- 
leau of  distribution  shows  the  amount  realiz- 
ed from  the  probate  sale,  and  that  after  pay- 
ing the  homestead  claim  of  the  widow  and 
minors  there  remained  tbe  sum  of  $33.40  to 
be  applied  to  tbe  special  mortgage  in  favor 
of  L.  D.  Coco.  Tbe  evidence  shows  that  the 
process  verbal  of  sale  once  existed,  and  tbat 
It  recited  the  adjudication  to  L.  D.  Coco,  but 
since  1885  has  been  lost  or  destroyed. 

The  secondary  evidence  also  shows  that 
the  land  In  dispute  was  adjudicated  to  L.  D. 
Coco.  One  witness  testified  that  L.  D. 
Coco  paid  the  widow  Ducote  a  considerable 
sum  in  specie.  The  evidence  leaves  no 
reasoDable  doubt  that  the  purchaser  went  In- 
to [>OB8es8ion,  aud  tliat  he  and  his  heirs  have 
continued  !□  poesesston  ever  since. 

The  recorded  deeds  show  that  L.  D.  Coco, 
on  September  20, 1S77,  conveyed  the  property 
to  his  wife  In  payment  of  her  paraphernal 
claims,  and  that  Mrs.  Coco,  in  tbe  year  1880, 
donated  the  same  property  to  the  defendant 
herein.  It  is  admitted  that  the  property  In 
question  was  assessed  to  L.  D.  Coco  from  the 
time  be  acquired  the  same  until  his  death, 
and  was  thereafter  assessed  to  his  estate. 

In  1885,  when  Saucier  purchased  from  Mrs. 
Desfosse,  he  was  the  tenant  of  the  Cocos, 
who  brought  suit  at  once  against  him  for 
rent.  Before  this  suit  could  be  tried  Saucier 
retroceded  the  property  to  Mrs.  Desfosse  and 
Toluntarily  paid  the  rent  to  the  Cocos. 

In  1900  one  Artlgo  was  on  the  land  as 
lessee  of  the  Cocos,  and  while  their  tenant 
made  another  contract  of  lease  with  one 
Selss.  adminstrator  of  the  succession  of  Mrs. 
Desfosse.  Selss  testified  that  in  .  the  year 
1899,  he  discovered  that  the  Cocos  had  pos- 
session of  the  property  and  collected  rent, 
and  that  Artlgo  was  on  tbe  premises. 

Tbe  next  spring  Selss  entered  into  a  con- 
tract of  lease  with  Artlgo.  A.  D.  Coco,  who 
had  charge  of  the  property,  testified  tbat 
Artlgo  was  occupying  the  premises  under  a 
contract  of  lease,  and  that  he  had  never 
heard  of  tbe  contract  of  lease  between  Artlgo 
nnd  David  Selss. 

It  appears  that  soon  after  the  sale  to 
Baucler,  In  1885,  counsel  for  tbe  parties  in  In- 
terest Investigated  their  respective  title  and 
arrived  at  the  conclusion  that  Mrs.  Desfosse 
had  no  title  to  the  land.  At  the  time,  accord- 
ing to  the  testimony  of  A.  D.  Coco,  there  was 
found  among  the  papers  left  by  Zenon  I^e- 


molne  a  United  States  land  receipt  covering 
the  property  in  controversy.  This  paper  was 
examined  by  coaneel  toe  tbe  respecttve  par^ 
ttes,  and  vai  exhibited  to  the  notazy  before 
whom  was  executed  ttie  act  of  retrocession 
from  Sander  to  Mm.  Deefoasa 

It  Is  certain  that  Mn.  Deefoase  was  con- 
Tlnced  that  she  had  no  title  to  the  property, 
since  abe  so  declared  In  tbe  act  of  retroces- 
sion. She  nevOT  afterwards  cUdmed  title  to 
the  land  and  It  waa  exelnded  from  the  In- 
ventory of  her  sncceealon  made  In  1806.  In 
1902  the  property  waa  placed  on  a  supple- 
mental Inventory. 

PlalntlfF  has  shown  no  title  in  the  state, 
either  In  the  usual  mode  of  proving  that  the 
land  was  listed  to  the  state,  and  approved  by 
tbe  Secretary  of  the  Interior,  or  by  showing 
tbat  the  land  was  in  1849  and  1850  in  the 
category  of  swamp  and  overfiowed  lands 
and  that  the  United  States  Land  D^artmeat 
had  neglected  or  failed  to  make  the  identi- 
fication as  required  by  the  statutes.  Wright 
V.  Roseberry,  121  U.  S.  488,  7  Sup.  Ct  985, 
30  L.  Ed.  1039;  Chandler  v.  Calumet  &  Hecia 
Mining  Co.,  149  U.  S.  79,  18  Sup.  Ct.  70a  37 
L.  Ed.  657. 

It  Is  established  by  the  evidence  that  the 
defendants  and  their  authors  have  been  In 
actual  possession  of  the  land  as  owners  since 
1856.  The  possession  of  Ducote  and  his  suc- 
cessloh  continued  until  the  sale  to  L.  D. 
Coco  In  1809. 

The  possession  of  Ducote  was  transferred 
to  L.  D.  Coco  and  the  sura  of  both  posses- 
sions passed  from  him  to  Mrs.  Goco,  aiul  frcoc 
her  to  tlie  defeudants,  who  have  held  posses- 
sion in  their  own  right  since  1880. 

Defendante  are  In  possession  in  good  faith 
under  a  recorded  deed,  and  their  title  cannot 
be  affected  by  the  nonregistry  of  the  anterior 
conveyance  to  L.  D.  C-oco.  See  HoUlngworth 
T.  Wilson,  32  La.  Ann.  1012.  If  their  title 
cannot  be  affected  neither  can  their  rl^t  (rf 
possession  derived  from  the  same  source. 

We  think  that  Ducote  acquired  title  by 
the  prescription  of  10  years  prior  to  the  pro- 
bate sale  in  1869,  and.  If  not,  that  his  poss- 
ession added  to  that  of  L.  D.  Coco,  completed 
the  term  long  before  the  sale  to  Mrs.  Coco  in 
1877.  If  the  sale  to  Coco  did  not  affect  third 
persons,  the  possession  continued  In  the  es- 
tete  of  Ducote.  There  was  no  pretense  of  the 
Interruption  of  possession  until  18S5,  when 
Mrs.  Desfosse  conveyed  the  property  to 
Saucier,  who  was  at  the  time  a  tenant  of 
Coco's.  Saucier  having  commenced  his  pos- 
session of  the  estate  for  the  defendants  could 
not  change  the  character  of  hia  possession. 
Civ.  Code,  art  3446.  A  tenant  cannot  dis- 
pute his  lessor's  title  while  In  possession  of 
the  leased  premises.  Town  of  Morgan  City 
V.  Dalton,  112  La.  9,  36  South.  208;  Harvln 
V.  Blackman,  112  La.  24,  36  South.  213.  For 
the  same  reasons  the  surreptitious  lease  of 
1000  to  Artlgo  was  without  legal  effect  aa  an 
ouster  of  defendant's  poasession. 
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Considering  the  sale  from  1856  to  1880,  In- 
dnslTe,  as  having  merely  the  effect  of  trana- 
ferring  the  right  of  possession  as  owner; 
the  molt  Is  an  adverse  possession  ot  nearly 
48  years  opposed  to  a  claim  of  title,  which 
more  than  20  years  ago  the  author  of  plain- 
tiff striemnly  acknowledged  In  an  authentic 
act  to  be  a  nollity. 

Hoice,  if  defendants  have  not  acquired 
title  by  the  prescription  of  10  years,  they  can 
SDCceMfully  invoke  the  prescription  of  80 
years. 

Judgment  affirmed. 


(116  La.) 
No.  15.974. 

STATE  ex  rel.  LORENZ  v.  CITY  COUNCIL 

OF  NEW  ORLEANS. 
(Sapreme  Court  of  LouMana.   April  9,  1006.) 

L  Mditicipai.  CoBPORATions— Fiscal  Manaob- 
UEH-p— Judgment  Against  Citt— Patmekt. 
JodgmeotB  asainat  the  cit7  of  New  Orleans 
can  be  paid  01U7  after  statutory,  necessary, 
and  nsoal  charsea  have  been  provided  for  in 
the  bndget,  and  what  are  necessary  and  usual 
diarses  is  left  to  the  discretion  of  the  city  coun- 
cil. Benedict  v.  City  of  New  Orleans,  35  South. 
006,  111  La.  374. 

lEd.  Note.—  Fot  cases  In  point,  see  vol.  36, 
Cent.  Dis.  Municipal  Corporations,  I  2211.] 
Z.  Maitoahus— JinxiifZNT  AoAHvn  Citt— Ap- 

FBOPBIATIOIf  FOB  PATMENT. 

Where  ^he  taxing  power  of  the  dty  has 
been  exbau^ed,  and  Its  estimated  revenues  for 
the  year  are  not  more  than  sufficient  to  meet 
the  necessary  and  usual  charges  fixed  in  the 
bodget,  mandamus  will  not  lie  to  compel  the 
appropriatlm  of  mtmey  to  pay  a  ju^;ment  out 
of  the  anascertalued  and  uncollected  surplus  of 
the  taxes  of  the  year  or  of  previous  years. 

[Bd.  Note. — For  cases  In  point,  see  vqI.  S3, 
Cent.  Dig.  Mandamus.  {§  231,  1^} 

S.  MCIftCIPAL  COBPOBATIOIfS— AnSDAL  BDDO- 

rr— Judgments— PaioRiTiia. 

Under  the  provisions  of  Act  No.  6,  p.  10^ 
(rf  Extra  Session  of  1870,  Judgments  are  pay- 
able in  the  order  In  which  they  are  filed  and  reg- 
Irtered  out  of  money  appropriated  for  that  pur- 
pose in  the  annual  budgets,  and,  where  toere 
are  no  funds  available  for  tliat  purpose,  the 
jodmnent  creditor  has  no  other  kcal  remedy  to 
compel  payment. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St.  Paul,  Judge. 

Application  by  the  state,  on  relation  of 
William  A.  Lorenz.  for  writ  of  mandamus  to 
the  city  cooncll  of  New  Orleans.  Writ  grant- 
ed, and  defendant  appeals.  Reversed  and 
nit  dismissed. 

Henry  Garland  Dnpr^,  Asst.  City  Atty., 
and  Samuel  Louis  Gilmore,  City  Atty., 
for  appellant.  Benjamin  Bice  Forman  and 
James  TbfKnaa  Nix.  for  appellee. 

LAND,  J.  Relator  recovered  Judgment 
igalnst  the  city  of  New  Orleans  in  the  year 
1004  for  damages  ex  delicto,  and  this  Judg- 
ment was  affirmed  on  appeal  In  May,  1903. 
See  Lorenz  v.  City  of  New  Orleans,  114  La. 
802,  38  South.  666. 

In  November,  1906,  the  relator  instituted 


the  present  mandamus  suit  to  compel  the 
city  council  to  Include  in  the  budget  for  the 
year  1906,  a  suffidoit  simi  to  pay  said  Judg- 
mmt  with  interest  and  costs. 

When  this  suit  was  filed,  the  budget  had 
been  made  out;  but  had  not  finally  bew 
adopted. 

The  respondents  answered  that  the  fram- 
ing of  municipal  budget  is  not  a  ministerial 
act,  but  Is  a  matter  of  dlBcretlon  vested  in 
them  by  statute,  and  that  this  discretion  had 
been  exercised  by  them  fairly,  with  a  view  to 
obtaining  the  best  results,  and  has  been  char- 
acterized by  no  arbitrary  or  partisan  spirit 
or  act,  and  that  consequently  their  action  is 
not  reviewable  by  the  courts. 

For  further  answer  respondents  aver  that 
the  taxing  power  of  the  city  had  been  ex- 
hausted, and  that  they  could  find  no  source 
to  secure  the  funds  needed  to  pay  relator's 
Judgment  out  of  the  anticipated  revenues  for 
the  year  1900,  and  that  all  the  items  in  the 
budget  are  proper  and  legal  disbursements, 
either  Imposed  by  express  constitutional  or 
legislative  enactment,  or  growing  out  of  the 
Imperative  obUgatlona  incumbent  on  the 
municipality. 

The  evidence  offered  on  the  trial  of  the 
suit  consisted  of  the  proposed  budget  with 
the  ordinance  providing  for  Its  adoption,  an 
ordinance  Imposing  a  tax  on  all  the  property 
In  the  dty  of  New  Orleans  for  the  year  1906; 
and  a  certificate  from  the  dty  comptroller 
showing  that  relator's  was  the  only  un- 
satisfied Judgment  against  the  diy  of  New 
Orleans. 

There  was  Judgment  In  favor  of  relator 
ordering  respondents  to  Include  in  the  budget 
of  1906  a  sufficient  sum  to  pay  relator's  Judg- 
ment, or  to  provide  for  the  payment  of  the 
same  by  special  appropriation  payable  out 
of  any  surplus  for  the  year  1906  or  any  pre- 
vious year,  now  or  hereafter  remaining  In 
the  treasury  of  said  city  after  payment  of 
all  moneys  not  actually  otherwise  appropri- 
ated. 

From  this  Judgment  the  defendants  have 
appealed. 

Relator's  right  to  a  mandamus  to  compel 
the  respondents  to  include  in  the  budget  for 
the  year  1906  a  suffident  sum  to  pay  bis 
Judgment  cannot  be  maintained,  for  Judg- 
ments can  be  paid  only  after  statutory,  neces- 
sary, and  usual  charges,  and  what  are  neces- 
sary and  usual  charges  is  left  to  the  discre- 
tion of  the  dty  authorities,  firee  from  the 
Interference  of  the  courts,  where  that  dis- 
cretion has  not  been  manifestly  abused. 
State  ex  rel.  Benedict  v.  City  of  New  Or- 
leans, 111  La.  874,  85  South.  605. 

Act  No.  6,  p.  10,  of  the  Extra  Session  of 
1870  makes  It  the  duty  of  the  comptroller  to 
warrant  on  the  treasurer  for  the  amount  due 
on  Judgments,  without  any  special  appro- 
priation of  money  therefor  by  the  council; 
"provided,  atways,  that  there  be  sufficient 
money  In  the  treasury  to  pay  such  Judgments 
Bpedally  designated  and  set  apart  for  tliat 
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purpose  In  the  annual  budget  or  detailed 
■tatement  of  Items  of  liability  and  expendi- 
ture required  to  be  made"  by  the  city  charter. 

It  is  thnefore  very  clear  that  a  Judgment 
must  not  only  be  listed  on  the  budget;  but 
the  necessary  funds  must  be  designated  and 
set  apart  thereon  for  Its  payment,  and  the 
mon^  actually  collected  and  deposited  in  the 
treasury,  before  It  can  be  lawfully  paid. 

The  altematiTe  mandamus  ordered  by  the 
district  jndge  woold  force  the  city  council  to 
make  a  special  approifflatlon  of  contingent 
funds,  which'  may  nerer  be  collected,  for  the 
payment  of  relator's  judgment 

This  mode  of  making  appropriations  is  In 
our  opinion  opposed  to  both  the  letter  and 
spirit  of  the  diarter,  which  requires  that 
an  estimate  of  all  Items  of  liabilities  and  ex- 
penditures for  the  year  shall  be  made  and 
published,  and  sudi  a  rate  of  taxation  be  fix- 
ed, as,  together  with  other  lerenues  of  the 
cl^,  may  be  necessaiy  to  meet  tlw  estimated 
liabilities  and  expatditures.  Section  98  of 
Act  No.  46,  p.  74,  of  18D& 

The  council  Is  required  to  keep  well  within 
its  revenues  20  per  cent  of  whlcti,  togethw 
with  all  sums,  rights,  Interest,  and  credits 
received  from  mtecellaneous  or  contlogent 
snorces,  are  reserved  for  the  purpose  of  pub- 
lic improvemoit.  Sections  94,  96|  Id. 

Tbe  surpliu  of  revennes  for  any  particular 
year  may  be  aK>lled  to  ihe  payments  of 
amounts  due  and  unpaid  out  of  the  revenues 
of  former  years.  Section  2,  Act  No.  82,  p. 
89,  of  1902. 

But  there  is  no  warrant  In  the  charter  or 
under  Act  No.  5,  p.  10.  of  the  Extra  Session 
of  1S70,  for  the  appropriation  in  advance  of 
such  surplus.  If  any  there  be,  for  the  benefit 
of  a  particular  creditor.  Section  94  reads,  In 
part,  as  follows: 

"The  coancil  Is  hereby  prohibited  from  esti- 
nutting  for  expenditures  to  be  derived  from  any 
nncertalQ  or  indefinittt  source,  cause  or  circum- 
stance." 

As  we  read  the  law,  the  relator  cannot  be 
paid  unless  his  Judgment  Is  placed  In  the 
budget  and  It  cannot  be  budgeted  nnless 
there  are  sufficient  funds  available  for  Its 
payment. 

"We  are  not  vested  with  power  to  frame  a 
budget  for  tbe  city  of  New  Orleans,"  as  was 
said  by  our  predecessors,  and  we  may  add 
that  we  have  no  power  to  suppl^ent  a  budg- 
et by  incorporating  another  Item  of  expendi- 
ture and  making  a  contingent  appropriation 
for  Its  payment 

Section  S  of  the  act  of  1870  provides  that: 

"All  Jadgments  shall  be  paid  In  the  order 
In  which  they  shall  be  filed  and  registered  In 


the  office  of  the  comptroller,  from  the  first 
money  next  ■*^""w"y  set  apart  tor  that  pur- 
pose." 

It  is  further  inuvided  that,  wbea.  the  mone) 
thus  appropriated  has  been  exhausted,  tbe 
council  shall  have  power.  If  they  deem  It 
propw,  to  approinlate  from  the  money  kA 
apart  Cor  contingait  expenses  a  suffidoit  sum 
to  pay  Judgments. 

Heuce  the  duly  imposed  by  the  statnto  on 
the  countdl  Is  to  provide  in  the  annual  bu^ 
et  money  to  pay  judgmenta.  If  the  coondl 
has  exhausted  its  power  ot  taxatirai,  and  the 
budget  of  expenditures  as  adopted  will  coa- 
Bume  all  of  tlie  estimated  income  of  the  dty 
for  the  year  190^  there  is  no  warrant  in  law 
for  ordering  tiie  council  to  appropriate  a 
surplus  not  shown  to  exist  or  which  may 
never  exist,  for  the  payment  of  relatm's 
Judgment 

The  lawmaker  has  left  the  distribution  of 
the  excess  of  revenue,  above  statutory,  neces- 
sary, and  usual  charges,  to  the  discretion  of 
the  council,  which  may  apply  the  same  to 
payments  of  amounts  due  and  unpaid  out 
of  the  revennes  of  former  years.  Section  2, 
Act  No.  32.  p-  89,  of  1902. 

The  act  of  1870  recognizes  the  powa  of 
the  council  to  appropriate  money  for  oontin- 
goit  expenses,  and  leaves  it  discretionary 
with  the  council  to  appropriate  such  fund  la 
whole  or  in  part  to  the  paym^ts  of  Judg- 
ments, The  lawmaker  has  wisely  left  tbe 
disposition  of  surplus  revenues  to  the  discre- 
tion of  the  council  to  be  appn^riated  as  the 
exigencies  of  the  situation  may  reqidre. 

To  appropriate  sudi  surplus  in  advance  to 
the  payment  of  Jud^ent  would  derive 
the  city  of  all  possible  means  of  meeting  ex- 
traordinary emergencies,  such  as  epidemics, 
floods,  and  the  like. 

In  conclusion,  It  may  be  remarked  that 
this  suit  was  instituted  on  the  theory  that 
the  budget  contelned  unnecessary  Items, 
among  otbera,  an  item  for  $40,000  tar  diari- 
ties  to  be  distributed  to  private  institutions. 
This  contention  has  been  abandoned  In  tUs 
court,  and  the  argument  has  been  confined  to 
the  right  of  the  relator  to  be  paid  out  of  the 
surplus  revenues  of  1900  and  ot  preceding 
years. 

The  right  of  relator  to  such  relief  may  well 
be  questioned,  as  ultra  petitum.  But  we 
prefer  to  pass  on  the  merits  of  tbe  contention 
as  presented. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  It  Is  now 
ordered  and  decreed  that  this  suit  be  dis- 
missed at  relator's  cost  in  both  courts. 
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(U6  La.) 

No.  15.916. 

STATE  T.  JOHNSON  et  al. 

(Bnpreme  Court  of  Louislaoa.   March  12,  1906. 
Rehearing  Denied  April  9,  1906.) 

L  JuBT  —  Iterniui  or  Jubt  Couuissiohib  — 
Impeachment. 
A  jary  commissioDer  cannot  be  beard  to 
contramct  or  impeach  the  return  of  procta  Ter* 
bal  made  bf  blm  under  the  aanctitr  of  bis  official 
oath. 

2.  Saue  —  Jubt  List— BBTinon  —  Stbikinq 
Names  vbom  List. 
The  purpose  of  the  law  (Act  13S,  p.  216, 
of  1896,  as  amended  by  Act  58,  p.  136,  of  1904) 
b  to  prorlde,  as  nearly  as  practicable,  300  com- 
petent men  from  among  wDom  grand  and  petit 
jorors  are  to  be  drawn,  which  number  is  to  be 
made  good,  every  sis  months  (after  striking  from 
the  list  the  names  of  those  who  have  served, 
died,  removed,  from  the  parish,  or  become  ex- 
empt or  disqualified),  by  supplementing  anch 
list  widi  new  names,  equal  in  number  to  those 
stricken  therefrom.  The  procte  verbal  of  each 
snccesaive  drawing  should  show  the  names  of 
the  jurors  then  drawD,  as  also  the  names  of 
those  who  have  died,  removed  from  the  parish, 
or  become  exempt  or  disqualified,  since  ue  last 
drawing,  and  whether  those  names  fas  also  the 
names  of  the  jurors  previously  drawn)  are 
stricken  from  the  existing  list  by  having  a 
line  drawn  through  them  with  a  pen  or  pendi, 
by  being  obliterated  In  some  other  way,  by  being 
cot  out  of  the  paper,  or  by  t>eing  checked  in 
such  manner  as  to  indicate  to  the  commission- 
en  that  the  bearers  are  no  longer  available 
for  service  as  Jurors,  is  immaterial,  provided 
enough  new  names  t>e  added  to  keep  the  num- 
ber of  competent  jurors  available  for  service 
at  300  or  (allowing  for  errors  and  aeddeuta) 
■  at  approximately  that  number. 
&  SawB— VsNnnc— QuAsniifo— Fbaud. 

fraud  required  by  sectira  15  of  Act 
135,  p.  223,  of  1808,  to  be  shown  as  cause  for 
the  qoaabing  of  the  venire  of  Jurors  Is  actual 
fnud  or  snch  nonobservaoce  of  the  statute  as 
win  Smtity  die  Infermee  of  actual  Injury  to 
the  aecnaed, 

4.  Gbard  Jttbt— Plaox  of  Mebtino. 

There  is  nothing  in  our  law  which  requires 
a  -grand  jury  engaged  in  the  investigation  of 
crime  to  obtain  permission  of  the  court  to  visit 
the  scene  of  such  crime,  within  Its  territorial 
jarisdiction,  or  which  denrives  it  of  the  right 
to  meet  at  other  places  within  the  limits  of  die 
parish  seat,  than  the  courthouse. 

5.  CaiMinAi,  Law— Sbtebanoi  or  TsoAtr-Da- 

CBETION  OF  COUBT. 

The  general  mie  is  that  persons  are  not 
entitled  to  e  severance  of  trial,  as  a  matter  of 
right,  tbougb  the  trial  judge  may,  In  the  exer- 
tMe  of  his  dlscretim,  grant  a  serenince.  Neith* 
er  the  fact  that  the  defenses  are  antagonistic 
and  that  one  defendant  seeks  to  escape  by  fixing 
the  crime  upon  another,  nor  the  fact  that  one 
defendant  niKf  challenge  jurors  whom  the  other 
would  prefer  to  accept,  nor  both,  are  sufflcient 
to  justify  the  CMiclusion  that,  In  denying  the 
severance,  the  trial  Judge  has  abused  the  dis- 
cretion rested  in  him, 
(Syllabus  by  the  CourtJ 

Appeal  fnnn  iSrenty-Serentb  Judicial  IHb- 
trict  Court,  Parlsb  of  Ascenaion ;  Paul  Ltebe, 
Jndgfc 

Tama  Johnson  and  othars  were  convicted 
<tf  murder,  and  appeal.  Afflrmed. 

Caleb  Cusblng  Weber  for  appellant  Tama 
Johnson.  Edward  Nlcbolls  Pogb  and  Walter 
Lemenn,  for  appeilanta  Willie  Bradford  and 
Pant  Snarea.  Walter  Galon,  Atty.  Gm.,  and 


GnstavuB  Adolphns  Gondran,  Dist.  Atty. 
(Lewis  Gulon,  of  counsel),  for  appellee. 

MONROE,  J.  DefendantB  having  been  con- 
victed of  murder  without  capital  pnnlsbmeut, 
have  appealed,  and  present  tbeir  case  (or 
cases)  to  thia  court  by  means  of  certain  bills 
of  exception  which  will  be  consldwed  seriatim 
as  follows,  to  wit: 

1.  They  moved  to  quash  the  venire  and  the 
indictment  upon  the  grounds  asallegedby  them 
(1)  that  the  jury  commissioners  never  selected 
800  competent  men  to  serve  as  jurors,  and 
never  kept  or  caused  to  be  kept  a  general 
venire  list  of  the  names  of  snch  Jurors ;  or  (2) 
if  snch  list  ever  existed,  that  they  never  kept 
the  same  complete  by  striking  off  the  names 
of  tiioee  who  bad  served,  and  of  tlxna 
who  had  died,  removed  from  the  Jurisdiction, 
become  exnnpt,  or  disqualified,  and,  by  snp- 
plementlng  snch  list  try  additional  names ;  (ffi 
that  00  o^y  of  the  procte  verbal  of  Uw 
drawing  was  placed  in  Qie  hands  of  the  sher^ 
Iff,  who  was  ther^ore  witbont  anthorify  to 
smnmon  the  Jnron ;  (4)  that  R.  J.  Duke,  one 
of  the  grand  Jurors,  had,  before  being  chosen, 
publicly  expressed  an  opinion  adverse  to  the 
defendants,  and  was  Incompetent  to  serve; 
(6)  that  the  grand  jury  illegally  left  the 
courthouse  and  visited  the  scene  of  the  homi- 
cide, without  being  authorized  by  the  court; 
(6)  that  Act  135,  p.  216.  of  1898,  is  nnconsti- 
tntional,  In  that  it  authorizes  the  selection  of 
a  grand  J1U7  In  violation  of  article  117  of 
the  Constitution;  and  that  "to  force  defend- 
ants to  be  tried  by  the  alleged  Jury  drawn 
In  this  case  would  cause  tbem  great  wrong 
and  irreparable  injury,  because  great  wrong 
has  been  practiced  and  great  Injury  commit- 
ted In  the  selection,  securing,  and  drawing  of 
the  alleged  grand  and  petit  Juries  In  this 
case." 

Upon  the  trial  of  this  motion  the  defend- 
ants offered  to  prove  the  all^ationa  thereof 
by  the  members  of  the  Jury  commission,  to 
which  offer  the  district  attorney  objected, 
that  the  witnesses  so  offered  conid  not  be 
beard  to  contradict  and  impeach  the  procfis 
verbal  made  by  them,  and,  the  objection  hav- 
ing tieen  sustained,  the  defendants  reserved 
a  bill  of  exceptions  to  the  mllng  of  the 
court.  Defendants  then  placed  on  the  stand, 
for  the  same  purpose,  Messrs.  T.  A.  LeBlanc 
and  Henry  L.  Well,  the  witnesses  who  bad 
been  summoned  to  attend  the  meeting  of  the 
Jury  commissioners,  agreeably  to  the  provi- 
sions of  section  4  of  Act  135,  p.  218,  of  1898, 
as  amended  by  Act  58,  p.  136,  of  1904,  and 
who  testified  to  what  had  taken  place  at 
said  meeting,  and  there  was  also  Introduced 
in  evidence  (on  behalf  of  the  state)  the  min- 
utes of  the  Jury  commission  and  the  testi- 
mony of  the  clerk.  In  corroboration  of  the 
proc^  verbal  therein  contained.  Beyond  thia 
it  was  admitted  that  after  commencing  the 
investigation  of  the  case,  the  grand  jury, 
without  permission  or  direction  of  the  court, 
accompanied  by  a  deputy  sheriff  and  the  dis- 
trict attorney,  visited  the  house  whore  the 
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killing  la  said  to  baTe  taken  pUce  and  then 
returned  to  the  conrtbooBe,  and  tbe  defend- 
ante  offered  In  evidence  tbe  procfis  verbal  of 
tbe  coronci'8  Inqueat  "for  tbe  pnrpose  of 
proving  tbat  one  of  tbe  grand  Jnrors,  B.  J. 
Dnke,  vas  a  member  of  tbe  Inqnest  Upon 
tbe  evidence  tbns  offered  tbe  motion  to  Qoash 
was  OTernded,  and  the  defendants  reserved 
their  bllL 

We  are  of  opinion  that  tbe  testimony  of  the 
Jury  commissioners,  to  contradict  and  Im- 
peacb  their  procfis  verbal,  was  properly  ex- 
cluded; tbe  rule  wbtob  precludes  tbe  sheriff 
from  contradicting  bis  return  and  the  juror 
from  Impeacbli^  bis  verdict  being  equally 
applicable  to  sucb  officers.  State  t.  Bevells,  31 
La.  Ann;  388;  State  v.  Allen,  1  Ala.  442;  State 
V.  Claiitson,  3  Ala.  378— the  two  eases  last 
mentioned  being  cited  In  17  Cyc.  674,  in  sup- 
port  of  tbe  doctrine  there  stated  tbat  "oral 
evidence  is  InadmlBBlble  to  Impugn  the  certlf* 
Icate  of  officers  to  whom  the  selection  or 
drawing  of  Juries  ia  confided." 

From  tbe  mlnutea  of  tbe  commission  It  ap- 
ptora  (without  going  further  back)  that  In 
July,  1900,  tbe  jury  commissioners  selected 
300  competent  men  to  constitute  tbe  general 
venire,  and  that  grand  and  petit  Jurors  hav- 
ing been  from  time  to  time  drawn  therefrom, 
and  the  list  having  been  supplemented  by 
tbe  addition  of  the  names  of  Jurors  to  supply 
the  places  of  those  who  had  served,  died,  re- 
moved, become  exempt,  or  disguallfled,  the 
commissioners  met  upon  October  13,  190S, 
and  took  action  as  follows,  to  wit: 

"Twenty-Seventh  Judicial  District  Court.  Par- 
ish ot  AsceDsion,  State  of  Ixiuisiana:  Be  it 
remembered  that,  on  this  13th  day  of  October, 
1005.  we,  the  anderaiened  iury  commissionera, 

*  *  *  having  been  duly  notified  by  the  clerk 
of  tbe  above-mentioned  court  to  appear  at  his 
office  on  this  day  for  tbe  purpose  of  drawing  a 
grand  and  petit  juries  for  the  October  session, 

*  *  *  in  tbe  presence  of  T.  A.  LeBIanc  and 
B.  (H.)  Ia  Weil,  two  competent  and  disinterested 
witnesses,  ♦  •  •  proceeded  in  accordance 
with  law.  and  especially  Act  135,  p.  210,  of  1898, 
amended  by  Act  58,  p.  136,  of  1904,  after  being 
by  said  clerk  fomiahed  with  a  list  of  the  grand 
jurors  and  of  those  who  have  served  as  regular 
jurors  since  the  previous  drawing  of  the  general 
venire,  *  *  *  to  examine  the  original  venire 
list  and  strike  therefrom  the  namefi  of  such  as 
have  served  as  well  as  the  names  of  others 
on  the  lint  who  are  known  to  have  died,  re- 
moved from  the  parish,  become  exempt,  or  dls- 
quaiilied  to  serve  as  jurors,  since  their  names 
were  entered  thereon,  and  a  duplicate  name  of 
O.  A.  Guillot,  whose  name  appeared  twice  on 
snid  list,  were  taken  by  us  from  the  general 
venire  tx>x,  and  who  are  as  follows.  [Here  fol- 
low the  names  of  12  jurors,  with  mention  of 
the  wards  from  which  they  were  summoned.] 
After  which,  we,  the  jury  commlasloners,  sup- 
plemented the  original  list  and  the  ballots  in 
the  box  with  the  names  of  the  same  number  of 
good  and  competent  men  from  tbe  qualified 
jurors  of  the  parish  as  were  taken  from  tbe 
Ttox  and  erased  from  the  list,  making  the  num- 
l>er  of  names  In  the  general  venire  box  and  on 
the  jury  list  the  original  standard  of  300  com- 
petent, good,  and  true  men  to  serve  as  jnrors, 

Eand  and  petit,  for  the  sesaion  of  the  court 
ginning  Monday,  October  2.^,  1005,  •  •  • 
and  Raid  supplemental  names  being  as  follows, 
to  wit:   tHere  follow  tbe  names  of  66  jurora. 


with  specification  of  tlie  warda  from  which  they 
were  summoned.]   And,  immediately  after  com- 

5 listing  the  general  venire  liat,  we  •  •  •  se- 
ected  therefrom  the  names  of  20  dtisens,  pos- 
sessing tbe  qualifications  prescribed  by  Bection 
1  of  said  Act  135,  p.  216,  of  1896,  amended  by 
Act  58.  j>.  136,  of  1004,  the  same  being  talten 
fran  different  portions  of  this  parish,  aa  far 
as  practicable,  who  sliall  be  aubject  to  duty 
as  grand  jurors,  durliw  the  term  tyt  six  montlH 
after  the  grand  Jury  fa  impaneled  and  until  t 
succeeding  grand  jury  shall  have  been  impaneled, 
the  names  of  the  persons  so  selected  to  serve 
as  grand  jurors  being  as  follows,  to  wit :  [Hen 
follow  the  names.]   And,  tbe  names  of  the  20 

Kraona  selected  to  aerve  as  grand  jurors  having 
en  written  on  separate  slips  of  papers,  by 
the  clerk,  in  the  presence  of  the  commissionera 
and  the  witnesses,  the  slips  containing  the  same 
were  by  us  placed  in  an  envelope,  sealed,  and 
the  wards.  List  of  Grand  Jurors.'  indorsed 
thereon,  and  each  of  the  other  snppiemttital 
names  of  the  above  general  venire  list  haTlng 
been  written  by  the  said  clerk  on  a  separate 
alip  of  paper,  together  with  the  number  of  tha 
ward  or  place  of  residence  of  such  person,  tbe 
slips  of  paper  or  ballots,  containing  the  names 
so  selected,  except  those  containing  the  names 
of  tlxwe  to  serve  as  grand  Jurors,  were  placed 
In  a  box  labeled  'Oeneral  Vealrs  Box.* " 

And  the  procte  verbal  then  proceeds  to  re- 
cite tbe  drawing  of  tbe  petit  jurors  to  serve 
during  the  weeks  beginning  October  30th  and 
November  8tb,  respectively;  the  placing  of 
the  names  in  envelopes;  tbe  sealing  and  in- 
dorsing of  the  envelopes;  the  placing  of  all 
tbe  envelopes  In  tbe  jury  box;  and  the  lock- 
ing, sealing,  and  delivery  to  tbe  clerk  of  the 
box,  all  as  provided  by  the  statute. 

It  appears  from  tbe  face  of  tbe  minute 
iHMk,  and  from  the  testimony  of  the  wltoesses 
who  were  examined,  tbat  tbe  names  of  the 
Jurors  who  had  served,  died,  removed,  etc., 
were  not  stricken  from  the  list  by  having  a 
line  drawn  through  them  with  a  pen,  bat  by 
having  blue,  yellow,  and  bladE  pencil  che<&B 
placed  opposite  them,  and  tbe  defendants 
complain  of  this,  on  the  ground  that  it  Is  not 
a  compliance  with  the  law  requiring  tbe 
names  to  be  stri(&en  from  tbe  list  There  Is 
no  merit  in  this  complaint.  The  pnrpose  of 
tbe  law  is  to  provide  as  nearly  as  practica- 
ble 300  competent  men  from  among  whom 
grand  and  petit  Jurors  are  to  be  drawn,  whldi 
number  is  to  be  made  good  every  six  months, 
after  striking  from  tbe  list  tbe  names  of 
those  who  have  served,  died,  removed,  etc^ 
by  supplementing  the  list  with  an  equal  num- 
ber of  new  names.  The  proc^  verbal  of 
each  successive  drawing  should  show,  and, 
In  tbe  instant  case,  does  show,  the  names  of 
the  Jnrors  then  drawn  for  service,  as  also 
tbe  names  of  those  who  may  have  died,  re- 
moved, etc.,  since  the  last  drawing,  and 
whether  those  names,  as  also  the  names  of 
the  Jnrors  previously  drawn,  are  stricken 
from  tbe  existing  list  by  having  lines  drawn 
through  them  with  a  pen  or  pencil,  by  being 
obliterated  in  some  other  way,  or  cut  out  of 
the  paper,  or  by  l>eing  checked  in  such  a  man- 
ner as  to  indicate  to  the  commisaioners  that 
the  bearers  are  no  longer  available  for  ser- 
vice as  jurors  is  immaterial,  provided  enough 
new  names  are  added  to  keep  the  number  of 
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competent  Jarors  available  for  service  up  to 
300  or  (allowing  for  errora  and  accidents)  to 
withiQ  a  reasonable  approximation  of  that 
number.  Section  IS  of  the  Act  of  1886  pro- 
rides; 

"That  It  shall  not  be  sufficient  cause  to  chal- 
lenge the  general  venire  *  *  *  or  set  aside 
the  venire  because  some  of  the  Jarors  on  the 
list  are  not  qualified  to  act,  nor  because  of 
an;  other  defect  or  irregularity  in  the  manner 
of  selecting  the  jury  as  above  provided;  and 
to  [no]  Boeh  defect  or  irreinilarity  in  the  selec- 
tion thereof  or  the  sammoninff  of  the  Jnrr  fl^oM 
be  nUBdent  caose.  If  It  shall  not  appear  that 
nnw  band  has  been  practiced  or  some  great 
wrong  committed,  in  the  selection  and  sum- 
mooing  of  the  jnry  that  would  work  Irreparable 
injat-y:  provided,  that  it  shall  be  good  ground 
to  challenge,  for  cause,  any  Jnror  who  is  not 
qualified  to  act  under  the  provisions  of  this  act" 

It  Is  true  that  the  defendants  allege  fraud 
and  iojory,  bnt  their  counsel  argue  that  such 
fraud  and  Injory  consist  In  the  fact  that  the 
names  of  the  Jurors  who  had  served,  died, 
etc.,  were  not  striken  from  the  list  in  a 
particular  way  (which  they  assume  to  be  the 
way,  and  the  only  way,  contemplated  by  the 
statnte);  i.  e.,  by  drawing  lines  through  them, 
presumably  with  a  pen  or,  possibly,  with  a 
pencil.  The  statnte,  however,  does  not  con- 
fine the  commissioners  to  that  method  any 
more  than  it  confines  them  to  the  more 
literal  metliod  of  striking  the  names  out  of 
the  paper  altogether,  Instead  of  merely  draw- 
ing lines  through  or  over  them.  Moreover, 
the  failure  of  the  commissioners  to  strike 
the  names  off  by  either  of  the  methods 
mentioned,  or  by  any  other  method,  suggests 
no  actual  fraud  or  such  nonobservance  of  the 
statute  as  to  Justify  the  Inference  of  fraud 
or  of  actual  Injury  to  the  accused;  since.  If 
the  list  be  supplemented.  If  the  names  be  not 
striken  off,  eucb  accused  has  the  benefit  of 
a  lai^er  number  from  which  may  he  selected 
the  Jurors  by  whom  be  Is  to  be  tried,  and  he 
is  not  deprived  of  the  right  to  challenge,  for 
cause,  any  particular  Juror  who  may  be  dis- 
qualified. 

We  find  it  stated  In  the  brief  "that  the  list 
of  grand  Jurors  was  prepared  by  the  clerk 
of  court,  and  was  never  selected  by  the  Jnry 
commissioners,"  but  there  is  no  evidence  in 
support  of  this  charge,  and  the  contrary  ap- 
pears from  the  proems  verbal  of  the  com- 
missioners. The  allegations  that  no  copy  of 
the  proems  verbal  was  placed  in  the  hands  of 
the  sheriff,  and  Uiat  R.  J.  Dak^  one  of  the 
grandjnrors,  had,  before  being  chosen,  publicly 
expressed  an  opinion  adverse  to  the  defend- 
ants, were  disproved  by  the  evidence  offered 
to  BUBtaln  them.  As  to  the  charge  that  the 
grand  Jury  visited  the  scene  of  the  homicide 
without  obtaining  permission  from  the  court, 
It  appears  tbat  the  place  visited  Is  within  the 
corporate  limits  of  Donaldsonville,  the  parish 
Beat  of  Ascension  Parish,  and  the  Judge  In 
lining  the  bill  In  relation  to  the  matter, 
flays: 

"Z^ng  of  opinion  that  the  defendants  were 
sot  concerned  with  the  nature  of  the  svldance 


taken  and  considered  by  the  grand  jury,  this 
motion  to  quash  on  this  ground  Is  overruled," 
ete. 

The  law  requirw  a  grand  Jury  to  hold  its 
sessions  at  the  seat  of  Justice  of  the  parish 
(Act  13S,  p.  221,  of  1898,  §  8);  but  It  also  re- 
quires it  to  visit  the  prisooB  within  Its  dis- 
trict (Rev.  St  1870,  S  2139),  from  which  It 
follows  that  the  sessions  of  the  body  are  not, 
necessarily,  to  be  held  at  the  courthouse.  A 
grand  Jury  Is  authorized  to  act  on  evidence 
submitted  to  it,  but  Its  members  are  also 
required,  under  a  ver?  severe  penalty  in  case 
of  failure  so  to  do,  to  act  upon  facts  within 
their  own  knowledge  (Rev.  St  1870,  fi  2140), 
from  which  it  also  follows  that  they  do  not 
require  the  permission  of  the  court  to  In- 
vestigate crime,  but  are  bound  to  take  the 
Initiative  and  determine  for  themselves  the 
character  of  the  evidence,  or  the  sufficiency 
of  the  facts,  necessary  to  their  flndngs. 
Under  these  circumstances,  we  see  no  reason 
for  holding  that  the  action  of  the  grand  Jury 
here  complained  of  was  nnantborUed.  The 
suggestion  that  the  Act  186,  p.  210,  of  1898, 
Is  anoonstitatlonal,  baa  not  been  referred  to 
In  tbla  court,  and,  we  presume,  la  abandoned. 
We  th<n«fore  conclude  tbat  tiie  motion  to 
quash  was  iwoperly  overruled. 

2.  Brftdfoid  and  Snares  moved  for  a  sevei^ 
ance,  on  the  ground  that,  as  between  them 
and  Johnson,  the  portion  of  each  was  tbat 
the  other  had  committed  the  crime.* Ibis 
was  conceded,  bat  It  was  also  conceded  tbat 
the  state  was  prosecuting  upcm  tiie  ground 
that  all  three  of  them  bad  participated  In  the 
killing.  Beyond  this  counsel  for  the  defend- 
anta  first  above  mentioned  say  in  their  brief: 

"It  Is  further  admitted  that  the  trial  of  all 
three  accused  together  meant  the  introdnctltm 
of  illegal  evidence  against  the  accused,  Brad- 
ford and  Snares." 

We,  however,  find  nothing  to  warrant  tills 
statement  It  snch  evidence  bad  been  of- 
fered, they  should  <and  no  doubt  would)  have 
objected  to  It,  and  have  protected  the  rti^te 
of  their  cliente  by  bills  of  exception;  but 
there  are  no  such  bills  In  the  record.  More- 
oYer,  it  arawars  that  no  confessions  were 
used  or  were  Intended  to  be  used,  and  as 
Act  1S5.  p.  865,  of  1902,  provides  that  "the 
drcnmstances  of  the  witness  being  a  party 
accused,  or  being  Jointly  tried,  shall  in  no- 
wise dlsqualil^  him  from  testifying"  (subject 
to  the  condition  that  he  shall  not  be  com- 
pelled to  testis  against  himself,  etc.),  there 
appears  to  be  no  greater  danger  of  the  Intro- 
duction of  Illegal  evidence  in  the  trial  of  Joint 
defendants,  having  antagonistic  defenses, 
than  In  any  other  case.  The  mere  fact  that 
one  defendant  is  seeking  to  escape  by  throw- 
ing the  blame  upon  the  other  is  not  suffi- 
cient to  require  a  severance.  Com.  v.  Place, 
153  Pa.  314,  26  Atl.  620.  Nor  Is  It  sufficient 
.that  one  defendant  may  challenge  Jurors 
whom  the  others  would  prefer  to  accept, 
since  neither  has  the  rls^t  to  select  the  Jurors 
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whom  be  will  be  tried,  and  tbe  exercise 
by  one  defendant  or  by  tbe  state  of  tbe  right 
of  cballenKe  does  not  oblige  the  other  de- 
fendants to  aceept  Jurors  who  are  Incompe- 
tent: 

"The  general  rale,*'  tbla  court  baa  aald,  "Is 
tbat  peraona  are  not  entitled  to  a  severance 
of  trial,  as  a  matter  of  rli^t,  though  the  trial 
jn^re  may  In  the  exOTdse  of  his  discretion 
grant  a  severance."  State  t.  Lee  et  al.,  40 
La.  Ann.  6QS,  15  South.  1S9;  State  ex  rel.  N. 
O.  ft  C.  R.  L.  &  P.  CSo.  T.  St  Paul  Judge,  110 
La.  720,  9i  South.  7S0. 

It  has  been  held  proper  to  grant  a  serer- 
anoe  where  a  confession  of  one  defendant 
implicating  anofber  was  Intended  to  be  used 
(State  T.  Desrodie  et  al.,  47  La.  Ann.  666,  IT 
South.  209),  but  the  reason  of  tiila  exception 
to  the  rale,  as  stated,  would  seem  to  have 
been  removed  by  the  passage  of  Act  18S,  p. 
366,  of  1902.  In  any  event  the  case  at  bar 
does  not  fall  within  the  exception.  We 
Uierefore  find  no  error  In  ttie  ovmnllng  of 
tbe  motkm  for  severance. 

Tbe  questions  tbua  presented  were  con< 
sidered  In  a  motion  for  new  trial,  which,  for 
the  reasons  asalgned,  we  think  was  properly 
overraled. 

Since  this  c^lnlon  was  prepared  there  has 
been  presented  to  the  court,  in  belialt  of  tbe 
defendants  Bradford  and  Suarez,  a  petition, 
accompanied  by  a  typewritten  atatement 
made  and  verified  before  tbe  judge  of  the 
district  court,  in  tibe  presence  ot  all  Ihe  coun- 
sel, by  tbe  defmdant  Tama  Johnson,  to  the 
et^ct  that  she,  almie,  killed  the  person  for 
whose  homicide  tills  prosecution  was  Instl- 
tnted,  and  that  her  codefendanta  are  blame- 
lees  in  tiie  matter,  and  thia  court  is  asked 
upon  tiiat  ground  to  aet  aside  Ihe  verdict 
and  judgment  appealed  from,  and  remand 
the  case.  In  support  of  this  request,  counsel 
for  defendants  refer  to  a  caae  In  which  It 
was  brought  to  the  knowledge  of  tbe  court 
Id  a  suit  pending  on  appeal  to  recover  on  a 
policy  of  life  Inaurance,  that  the  person  In- 
sured was  alive,  and  in  which  action  was 
taken  by  this  court  upon  the  basis  of  that 
Information.  We  find  but  little  resemblance 
between  that  case  and  this,  and,  after  matore 
deliberation,  have  concluded  that  In  the  In- 
atant  case  the  matter  presented  cannot  be 
permitted  to  influence  the  Judgment  to  be 
rendered.  Ihe  defendants  have  the  right  to 
present  their  case  to  the  board  of  pardons, 
wblcb  is  In  a  position  to  inrestlgate  the  foots. 

Tbe  verdict  and  sentence  SKKAled  from 
are  accordingly  affirmed. 


ai6  La.) 

Mo.  16,828. 

FONTELIEU  T.  FONTELIEU  <t  aL 

(Snpreme  Court  of  LouMana.  Hardi  12,  1906. 
On  Rdiearing,  April  0,  1906.) 

1.  ExBOUTioN—SALaa  ^  Title  or  Pubchaseb 
— Proov— Seconoabt  Evidence. 

To  establish  a  title  tit*  derived  from  a  sale 
by  the  aherUt  ana  must  show  a  judgment  ren- 


dered by  a  court  of  competent  jurisdiction,  a 
writ  issued  is  conformity  thereto,  and  a  sale 
by  the  sheriff  pursuant  to  the  writ ;  but.  where 
the  original  records  are  shown  to  have  beea 
lost  or  destroyed,  the  existence  of  those  ele- 
ments, or  either  <A  them,  may  be  proved  bj 
secondary  evidence. 

2.  Same— PxTiTOBT  Aonon— Bvidbitob— SuF- 

FICrKNCY. 

Where,  after  a  lapse  of  nearly  30  years, 
the  plaintiff  in  a  petitory  action,  in  support 
of  a  title  derived  from  a  sale  under  execution, 
proves  the  loss  of  tbe  record  in  which  the  exe- 
cutioD  issued,  produces  certified  copies  of  a 
judgment  against  the  former  owner  of  the  prop- 
erty, and  a  sheriff's  deed,  hoth  from  the  bfxAs  in 
which  said  copies  are  required  to  be  made,  and 
produces  the  cleric's  "cttarge  docket,"  showing 
the  issuance  of  a  writ  of  fieri  facias,  as  of 
date  corresponding  with  that  recited  in  tbe 
sheriff's  deed,  and  there  Is  nothing  to  snggest 
any  want  of  jurisdiction  in  the  coort  or  ir- 
regularity In  the  proceedings,  the  title  will  u 
oonsider«i  estabU^ied. 

3.  MOSTOAGia  —  FOBBCIiOSUaB   —  JUDOHEin 

AurnoBizina  Sale— TnxE  of  Pubohaseb— 
Pbesceipxion— CoLOB  OP  Title— EsTOPPEL. 
The  commercial  firm  of  A.,  B.  &-  C,  tiirongfa 

A.  ,  one  of  its  members  (whose  authority  does 
not  appear),  purcbases,  by  notarial  act,  certain 
real  and  personal  property  from  D,  who  re- 
tains a  mortgage  to  secure  a  portion  of  the 
price,  and  E.  intervenes  in  the  act  and  grants 
a  mortgage  containing  no  pact  de  non,  etc^,  <Hi 
proper^  belonging  to  her,  as  further  securi^ 
to  D.  Nine  vears  later,  and  after  the  time  baa 
elapsed  within  which  the  payments  under  tlie 
oriiriual  contract  were  to  have  been  completed, 
judgment  is  rendered,  in  a  suit  entitled  "D.  v. 

B.  et  als.,"  upon  the  confession  of  the  "defend- 
ants" (in  which,  however,  no  other  defendant 
than  B  Is  named),  condemning  tbe  "defmdanti'' 
to  pay  a  som  of  money,  sobject  to  certain 
credits,  to  be  indorsed  <m  the  Judgment  (tlw 
amounts  of  which  are  not  specified,  and  which 
are  not  so  indorsed),  and  also  ordering  that 
the  mortgaged  property  be  seised  and  sold, 
though  it  appears  that  in  the  meanvrtiile 
another  contract  had  been  entered  into,  by 
which,  apparently  (the  act  not  being  produced), 
tbe  payments  under  the  original  contract  bad 
been  extended  to  a  period  siAweqnent  to  the 
date  of  the  judgment  so  rendered.  Nine  years 
later  still,  and  after  the  property  mortgaged  b; 
E.  had  been  sold  under  execntion  to  F.,  a  third 
person,  and  is  under  admiuistration,  in  tbe 
parish  court,  as  Ijelouging  to  his  succession  (of 
which  G.  is  administrator).  It  Is  sold  nnder  a 
writ  of  seizure  and  sale,  issuing  from  the  die* 
trict  court  (of  the  new  parish  to  which  tbe  case 
had  been  transferred),  and  is  purchased  by  G., 
the  wife,  separate  in  property  of  B.  The  en- 
tire record  in  the  suit  of  D.  v.  B.  et  als.,  save 
tbe  judgment,  having  been  lost,  and  there  be- 
ing no  proof,  aliunde,  connecting  B.  therewith, 
hetd  tbat  no  judgment  Is  shown  to  have  been 
rendered  against  E. ;  tbat  the  district  court 
was  without  jurisdiction  to  order  the  sale  of 
the  property  mortgaged  by  her,  but  then  owned 
by  the  succession  osF^  and  under  administra- 
tion in  the  perish  court;  that  tbe  sberiff'B 
deed  to  with  the  jadgment  mentioiied  and 
the  writ  of  seizure  and  sale  (tbe  existence  of 
which  latter  Is  assumed  to  have  been  proved), 
do  not  constitute  the  just  title  required  as  tbe 
basis  of  tbe  prescription  of  ten  years;  and  that 
O.  and  her  heirs  have  been,  and  are,  possessors 
in  bad  fatth,  liable  for  rents  and  revennes  from 
tbe  l>egiQning  of  tbelr  posseB8l<»i.  Held,  fur- 
ther, that  the  heir  of  F.  is  not  estopiwd  to  as- 
sert the  nullity  of  the  Utle  set  np  Ii^  tbe  hein 
of  G.  by  reason  of  tbe  fact  that  F.  bad  made 
certain  payments  on  the  judgm«it,  m  contract, 
in  favor  of  D.,  and  had  been.  In  a  measiirB.  sub- 
rogated to  bis  rights  thereoiui**'. 

^Ilabos  by  the  Courts 
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Appeal  from  Nineteenth  Jadiclal  District 
Court,  Parish  of  Iberia ;  James  Simon, 
Judge. 

Action  by  Mrs.  Annette  Fontellea  against 
Albert  Fontelleu  and  others.  From  a  judg- 
ment for  defendant^  plaintiff  appeals.  Be- 

VtAB  A  Weeks  and  Bnrfce  ft  Bnrke,  for 
aivellant  LoqIb  Octave  Hacker,  Louis  Tas- 
car  Dolanr,  Voater  ft  Bronssard,  and  Albert 
ToorUes,  for  appellees. 

Statonent. 

MONROE,  J.  Plaintiff,  us  the  sole  surrlr- 
log  heir  of  her  father,  PauUn  Fontelieu,  and 
of  ber  mother  and  brother,  brings  this  peti- 
tory, action  to  recover  (with  the  rents  and 
revenues)  a  tract  of  land  situated  In  New 
Iberia,  whlcb,  she  alleges,  was  acquired  by 
ber  father  as  community  property  at  a  sale 
made  by  the  sheriff  In  January,  1873,  under 
an  executltm  in  the  suit  of  Wallace  ft  Co.  t. 
Mis.  Jean  (Leontine)  Fontelleu,  and  of  which 
she  alleges  that  the  defendants  and  their 
ancestors  and  authors  are,  and  have  t>een, 
in  lll^^i  possession  since  1876.  The  defend- 
ants, Albert  Fontellen  and  Mrs.  (Widow) 
Cbarles  Fontelleu,  tutrix,  answer  separately, 
In  effect  that  plaintiff  has  no  title  to  the  land 
claimed,  that  the  same  was  acquired  by  Mrs. 
Ernestine  Fontelleu,  wife,  separate  In  prop- 
erty, of  Theodore  Fontelleu,  and  mother  and 
graodmother  of  the  defendants  Albert  and 
Theodore  Fontelleu,  respectively  (the  latter 
being  the  minor  ctilld  of  Charles  Fontelleu, 
deceased),  at  a  sale  made  by  the  sheriff 
Angust  7,  1875,  under  a  writ  of  seizure  and 
sale  issued  by  the  district  court  for  the 
parish  of  Iberia  In  execution  of  a  Judgment 
rendered  Septemlier  29,  1866,  by  the  district 
cocrt  of  the  parish  of  St  Martin  In  the  mat- 
ter of  Baptlste  Cavalllez  v.  Laodlce  Fontelleu 
et  aU  which  Judgment  made  executory  a  spe- 
cial mortgage  on  the  property  In  question 
granted  by  Mrs.  Leontine  Fontelieu  and  duly 
recorded,  first,  In  the  parish  of  St.  Martin, 
ard.  subsequently  (upon  the  creation  of  the 
latter),  in  the  parish  of  Iberia.  They  allege 
tbat  plaintiff's  father  was  party  to  an  act 
whereby  be  recognized  the  validity  of  said 
mortgage,  and  that  he  and  those  claiming 
under  bim  are  thereby  estopped  with  respect 
to  the  pretensions  here  set  up.  They  fur- 
ther allege  that  Mrs.  Ernestine  Fontelleu  and 
those  claiming  under  her  have  been  In  pos- 
•rssion  of  the  property,  as  owners,  In  good 
taltb,  and  under  a  Just  title,  for  more  than 
20  years,  and  they  plead  prescription  and 
pray  for  Judgment.  Plaintiff  and  defend- 
ing alike  nver  that  most  of  the  records  and 
documents  constituting  their  muniments  of 
title  have  disappeared,  and  that  they  must 
rely  upon  secondary  evidence. 

The  facts,  as  we  find  them  from  the  ad- 
miftslons  and  evidence  In  the  record,  are  as 
follows: 


The  land  In  question  is  part  of  a  larger 
tiact  which  was  owned  by  Mrs.  Leontine 
(Mlguez)  Fontelieu,  wife,  separate  In  prop- 
erty, of  Jean  Fontelieu,  and  mother  of 
Paulln,  Theodore,  liaodlce,  and  Zulme  Fon- 
telieu (the  last  named  being  the  wife  of 
Alphe  Cestla).  In  1867  BapUste  Cavaillez 
sold  to  the  commercial  firm  of  Cestla  & 
Fontelieu  Freres,  composed  of  Alphe  Cestia 
and  Laodlce  and  Theodore  Fontelieu,  certain 
real  estate,  as  also  a  stock  of  merchandise 
and  other  movable  property,  all  situated  In 
the  town  of  Abbeville,  parish  of  VermilUou, 
for  the  aggregate  price  of  $16,300,  payable' 
$900  cash,  $1,100  on  demand,  and  the  balance 
in  equal  annual  Installments  of  $1,500,  save 
the  last  payment,  which  was  to  have  beoi 
$1300,  such  deferred  payments  having  been 
represented  by  notes  aecuted  by  tlie  pur- 
chasers Jointly  and  aevemlly  trlth  Mrs.  Leon- 
tine Fontelleu^  who,  to  secure  the  payment 
of  the  $14,000  r^resented  by  them,  Inters 
vened  in  the  act  and  mortgaged-  three  slaves 
and  the  following  described  land  and  Im- 
provements, viz.: 

"(1)  Les  proprletes  snivants,  dans  Is  centre 
de  la  corporation  de  la  Nouvelle  Iberie,  consbt 
ant  en  trois  malsons  de  maitre,  conatmlteB  en 
bois,  uoe  grande  maison  constniite  en  brique  et 
partie  en  l)ois,  circonatances  et  dependences,  cn 
semble  les  sols  et  terrains  sur  lesqneli  reposent 
les  susdites  maisons." 

In  this  transaction  Cestia  ft  Fontelleu 
Freres  were  r^resented  by  Alphe  Cestla,  but 
there  la  no  power  of  attorney  annexed  or 
referred  to,  nor  does  the  act  contain  any 
pact  de  non  allenando.  In  September,  1866, 
a  Judgment  was  rendered  by  the  district 
court  of  the  parish  of  St  Martin,  as  follows: 

"DIst  Court  No.  5.974,  Parish  of  St  Martin. 

"Baptlste  Cavaillez  v.  Theodore  Fontellen  et  al. 

"In  this  caae,  by  reason  of  the  written  eon 
fesslon  of  the  defendants,  and  besides,  the  law 
and  the  evidence  beinf;  In  favor  of  the  plain- 
tiff, it  is  ordered,  adjudf^ed,  and  decreed  tbat 
plaintiff  recover  of  defendants,  In  solido,  the 
sum  of  $7,800,  with  8  per  cent  per  annum 
interest  thereon  from  the  Ist  of  April,  1858. 
and  the  costs  of  this  suit,  the  note  due  on  the 
1st  of  April,  1861,  and  marked  'C.,'  In  the 
stntement  of  facts,  to  be  credited  with  several 
amounts  thereon  paid,  which  credits,  on,Uhe 
production  of  the  receipts  by  which  they  are 
evidenced,  ■hall  be  indorsed  on  this  Judgment. 
It  is  further  ordered,  adjudged,  and  decreed  that 
the  property  hereafter  described  shall  be  seized 
(1)  A  lot  of  ground  situated  in  the  limits  of 
the  town  of  Abbeville,  cm  Jefferson  street 
fronting  on  the  Place  de  la  Maxdalene,  having 
a  front  of  180  feet,  being  lots  Nos.  34  and  35 
of  the  plat  of  Abbeville,  with  the  buildings 
and  sold  to  satisfy  these  jodgments,  to  wit: 
and  improvements  thereon  erected.  (2)  Another 
lot  situated  in  the  town  of  New  Iberia,  meas- 
uring one  arpent  front  on  Main  street  by  one 
nrpeot  and  a  half  in  depth,  bounded  north 
by  a  lot  belonging  to  the  heirs  of  Dr,  Smith, 
south  by  Petit  Anse  street,  east  by  Main  street, 
and  west  by  lot  of  Mrs.  Francois  Vincent, 
with  the  hulldlnga  and  improvements  thereon 
erected ;  these  lots  and  improvements  being  those 
mortgaged  to  secure  the  claims  of  platnUff.  as 
appears  by  document  marted  *A*  In  tlie  state- 
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inent  of  facts.  Done,  read,  and  signed  In  open 
coort  this  29th  day  of  September,  1866." 

So  far  as  we  are  informed,  no  Immediate 
action  was  taken  lu  the  way  of  executing 
the  Judgment  thus  obtained,  and  in  Decem- 
ber, 1868,  the  record  In  the  case  appears  to 
have  been  transferred  to  the  district  court 
of  the  parish  of  Iberia,  agreeably  to  the 
provisions  of  Act  No.  208,  p.  272.  of  1808, 
whereby  that  court  and  parish  were  created, 
and  thereafter  said  record  disappeared,  and 
nothing  more  is  liuown  as  to  the  antecedents 
of  the  judgment,  as  to  the  circumstances  un- 
der which  it  was  rendered,  or  as  to  the  par- 
ties bound,  or  Intended  to  be  bound,  by  It, 
than  is  to  be  gathered  from  its  face  and 
from  the  action  subsequently  taken  concern- 
ing it,  to  which  reference  will  hereafter  be 
n:ade.  In  April.  1871,  Bnptiste  Cavalllez  ex- 
ecuted a  notarial  act,  reading  in  part  as  fol- 
lows, to  wit: 

"Pepsonally  ♦  •  *  appeared  Baptiate  Ca- 
vafUez,  *  *  *  who  declared  that,  for  and 
in  consideration  of  tlie  sum  of  $1,260  to  him 
paid  by  Mr.  Panlln  Fonteliea  on  ac- 

count of  the  judgment  obtained  by  him  (Cavail- 
lez)  in  the  case  entitled  'Baptiate  Cavaillez  v. 
Theodore  Fontelieu  ct  al.,'  in  the  3rd  Judicial 
District  Court  of  the  parish  of  St.  Blartin 
*  *  * ,  but  in  full  of  the  amount  due  on  the 
first  day  of  March.  1871,  aa  per  act  passed  on 
the  6th  day  of  September,  1866,  by  Edmund 
Monge,  recorder  and  ex  oBicIo  notary  public  in 
and  for  the  paririi  of  St.  Martin,  declared  that 
he  does,  by  these  presents,  sell,  transfer,  as- 
sign, and  subrof^ate  said  Paulin  Fontelieu  to 
the  rights  privileges  and  mortgages  by  him 
(Baptiste  Cavaillez)  held,  with  the  express  un- 
derstanding, however,  that  no  claim  will  be 
made  against  him  by  the  said  Paulin  Fontelien 
on  account  of  said  transfer,  and  with  the  further 
understanding  that  the  rishts  of  the  said 
Baptiste  Cavnillex  under  the  aforesaid  judg- 
ment referred  to  shall  not  be  affected  by  this 
transfer,  and  shall  not  be  exercised  until  final 
settlement  against  the  defendant  in  the  above- 
entitled  case,  by  preference  to  any  rights  ac- 
quired by  said  Paulin  Fontelleo.  •  •  • » 

A  similar  act  was  executed  on  April  17, 
1872,  by  Clark  H.  Remick,  who  appeared  as 
the  owner  of  the  Judgment  which  bad  been 
obtained  by  Cavaillez,  said  act  reading,  in 
part,  as  follows: 

"The  nmount  [$1,440]  herein  paid  by  said 
Paulin  Fontelieu  to  said  Remick  is  in  full 
payment  of  an  amount  due  on  the  1st  day  of 
March,  1872,  aa  per  act  passed  before  Ed- 
mond  Monge.  recorder  and  ex  officio  notary 
liublic  in  and  for  the  parish  of  St.  Martin  and 
dated  September  6,  1866." 

Neither  the  act  thus  said  to  have  beoi  ex- 
ecuted before  Monge,  recorder,  nor  the  act 
(said  to  bave  been  executed  before  Drouet, 
notary,  August  23, 1871)  by  which  Remick  ac- 
quired the  rights  of  CavallleB,  are  prodnced, 
UDd  we  know  nothing  more  about  them  than 
Is  to  be  gaUiered  from  the  foregoing  re- 
citals. 

In  November,  1871,  Wallace  ft  Go.  obtained 
Judgmfflit  for  $932.50  against  Mrs.  Leontine 
Fontelieu,  and  upon  Jannary  4,  1873,  the 
prcQ>arty  berc  In  question,  bavlng  been  seized 
under  a  writ  of  execution  wblcb  they  bad 


caused  to  be  laaued,  was  adjudicated  to 
Paulin  Fontelieu.  The  record  In  the  salt 
thus  mentioned  has  disappeared,  but  the 
philntlff  produces  (1)  a  certified  copy  of  the 
judgment  from  the  ofllce  of  the  cleA  of  the 
court;  (2)  a  certified  copy  of  the  sherifT'a 
pTocte  verbal  and  act  of  sale  from  tiie  sher- 
Ifif's  aaleabook  or  record ;  and  (S)  a  certified 
excerpt  ftom  the  clerk^  charge  docket  abov- 
Ing  entries  of  charges  for  all  proceedlnga  In 
the  case,  from  the  filing  of  the  petition  to, 
and  inclusive  of,  tbe  Issuance  and  return  of 
the  fl.  fa.  The  sheriff's  procte  verbal  and 
deed  contain  tbe  following  re<^talB,  to  wit: 

"Whereas,  L.  A.  Hayes,  sheriff.  •  •  •  by 

virtue  of  a  writ  of  fi.  fa.,  dated  23d  November, 
1872,  to  me  directed  by  the  above  honerable 
court  in  the  al>ove-entit]ed  matter,  and  directed 
against  the  property  of  the  defendant,  did  arise 
tbe  following  described  property,  to  wit :  One 
town  lot  in  the  town  of  New  Iberia,  measuring 
192  feet  by  280  feet,  boonded  on  the  east  by 
Main  street,  north,  or  above,  by  property  be- 
longing to  A.  L.  Bergerie,  south  by  Iberia  street, 
and  in  the  rear,  or  west,  by  property  belonging 
to  Theodore  Fontelieu — with  afl  the  buildings 
and  improvements  thereon  erected  or  attached, 
consisting  of  one  large  two-story  store  on  the 
comer  of  Main  and  Iberia  streets,  three  small 
stores  on  Main  street,  one  large  dwelling  house 
on  Iberia  street,  and  two  other  small  houses 
on  Iberia  street.  •  ♦  *  I  adjudicated  said 
property  to  Mr.  Paulin  Fontelieu  for  the  snm 
of  $6,000,  which  price  of  adjudication  the  said 
purchaser  paid  and  settled  in  the  following 
manner,  to  wit:  He  paid,  cash,  costs  of  suit 
and  of  sale  of  publication  [sic]  amounting  to 
$50.  The  balance  of  the  purchase  money,  to 
wit,  $5,950  was  retained  by  the  purchaser,  of 
which  amount  he  is  indebted  in  a  certain  sum, 
balance  due  on  a  mortgaKe  of  O.  H.  Remick, 
which  amount  due  said  Remick  purchaser  as- 
sumed the  payment  and  obligates  himself  to 
pay  in  accordance  with  the  terms  of  said  mort- 
gage, is  imputed  to  the  payment  of  said 
mortgage  claim  of  said  purchaser,  he,  pur- 
chaser, having  been  subrogated  to  the  right  of 
said  Remick  on  said  mortgage,  with  the  excep- 
tion due  as  above  mentioned,  and  being  a  mort- 
gage creditor  of  said  defondant.  Now,  know  ye, 
that  I,  the  said  A.  L.  Hayes.  *  •  *  in  con- 
sideration of  the  said  sum,  •  •  •  do  bar- 
gain, sell  and  deliver  unto  the  said  Paulin  Fon- 
telieu and  to  his  heirs  and  assigns,  foreva,  tiie 
property  above  described,"  etc. 

It  may  be  remarked  In  tbls  connection 
that  the  original  contract  between  Cavallles 
and  Cestia  &  Fontelieu  Freres  and  Madams 
Leontlne  Fontelieu  was  recorded  In  tbe  pa^ 
isb  of  Iberia  on  December  7,  1872.  after 
the  seizure  and  before  tbe  sale  above  re- 
ferred to.  Paulin  Fontelieu  died  in  tbe  par- 
ish of  Vermillion,  wbere  be  bad  resided.  In 
Junc^  1874.  His  succession  was  opened  In 
that  parish,  and  bis  brother,  Laodlce,  one  of 
the  parties  to  tbe  contract  with  GavalHes, 
was  appointed  administrator.  He  was,  at 
the  time  of  bis  death,  28  yrars  of  age.  His 
cblldroi,  Annette  (the  present  plaintiff)  and 
Paulin,  were,  say,  five  years  and  six  months 
old,  respectively.  When,  if  at  any  time, 
ttieir  mother  qualified  as  tbelr  tutrix,  does 
not  appear. 

On  March  25,  1875.  Mrs.  Ernestine  Fon- 
telieu, wife  of  Theodore  Fontelieu,  obtained 
a  Judgment  of  separation  of  property  ogalnst 
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tipr  hnsband,  condemning  him  In  the  Btim  of 
^033.06,  with  Interest,  and  decreeing  that  the 
legal  mortgage  In  her  favor,  on  the  Im- 
irovftble  property  of  her  husband  and  the 
community,  be  held  to  date  from  September 
1, 1857 ;  and  on  March  SOtb  following  Theo- 
dore Fontelien  made  a  dation  en  palement  to 
bis  wife,  In  satlofactlon  of  the  Judgment  ao 
nbtnlued,  wblcb  reads  In  part  as  follows: 

"Persioiially  came  and  appeared  Ulieodore 
Fontelien,  *  *  *  who  declared  that,  hia 
wife,  Ernestine  Gonsoulio,  having  obtained 
judgment  against  him,  *  *  *  desiring  to  pay 
said  jadgment,  or  part  thereof,  *  *  *  it  was 
his  wish  *  *  *  to  make  to  his  wife  a  dation 
en    paiement:   *   •   •   that     he  therefore 

*  *  *  does  hereby  transfer  onto  his  said 
wife  *  *  *  a.  certain  lot  fitnated  within  the 
corporate  limits  of  the  town  of  New  Ibeii^ 
measuring  72  feet,  more  or  less,  on  Iberia 
street,  by  one  arpent  In  depth,  hounded  above 
by  lot  belonging  to  A.  Ii.  Bergeri^  below  by 
Iberia  street,  east  by  lot  belonging  to  Joseph 
A.  Breaoz,  Esq.,  west  by  lot  belonging  hereto- 
fore to  Widow  L.  Fontelieu." 

It  Is  nndlspnted  that  the  property  referred 
to  as  "belonging  heretofore  to  Mrs.  Widow  L. 
Foatelien"  is  that  which  Is  here  claimed  by 
the  plaintiff,  and  which,  as  we  conclude  from 
the  record,  wonld  have  been  described  as 
"belonging  to  Mrs.  Widow  I*  Fontelieu,*'  but 
for  the  fact  that  ber  title  had  been  devested 
by  the  sale  to  Paulln  Fontelieu  under  the 
execution  Issued  in  the  suit  of  Wallace  & 
Co.  Following  these  transections,  we  find 
tbat,  upon  August  7,  1875,  the  sheriff  execut- 
ed a  deed  from  wbldi  we  malce  the  following 
excerpts,  to  wit: 

"Na  5^4  District  Court,  Parish  of  St.  Martin. 
Transferred  to  Parish  of  Iberia  DlsL 
Court,  No.  426. 

"Baptiste  Cavalllez,  0.  H.  Remick  Snbrogee,  v. 
Leodice  Fontelieu  et  al. 

"Whereas,  A.  L,  Hayes,  sheriff  of  the  parish 
of  Iberia,  by  virtue  of  a  writ  of  seiEure  and  sale 
dated  June  29,  1875,  to  me  directed  by  the 
abore-named  honorable  court  in  the  above-en- 
titled matter,  and  issued  against  the  property 
«f  the  defendant,  did  seize  the  following  de- 
RCril>ed  property,  to  wit:  A  lot  of  ground  sit- 
uated in  the  town  of  New  Iberia,  measuring 
<me  arpent  front  on  Main  street  by  one  and  a 
half  arpents  In  depth,  iwunded  north  by  a  lot 
formerly  belonging  to  heirs  of  Dr.  Smith,  at 
present  August  Bergerie,  south  by  Petit  Anse 
^reet,  east  by  Main  street,  and  west  by  lot 
formerly  of  Mrs.  E^ncois  Vincent,  at  present 
Theodore  Fontelieu.  *  •  •  I  adjudicated  the 
said  property  to  Mrs.  Eimestlne  GonsouUn 
for  the  sum  of  $2,342,  which  price  of  ad- 
jadication  the  purchaser  paid  and  settled 
In  the  manner  following,  to  wit:  Costs  of 
coart,  etc.,  and  amounting  to  $37.95.  The  nd- 
iodication  for  aforesaid  and  amounting  to 
$3,342  was  handed  over  to  C.  A.  Remick,  snb- 
roeee  of  Baptiste  Cavalllez,  who  being,  as  per 
certificaBte  of  recorder,  tbe  first  mortgagee: 
Now,  know  ye  that  I,  the  said  A.  L.  Hayes, 

•  •  •  by  virtue  of  Uie  said  writ  and  in  con- 
sideration of  the  said  sum  of  $2,342  as  afore- 
mentioned, do  bargain,  sell,  and  deliver  unto 
the  said  Ehuestine  GonsouUn  and  ber  assigns 
and  heirs,  forever,  tbe  property  aliove  described 
snd  all  the  right,  title,  and  interest  which  the 
said  L.  Fontelieu  et  al.  had  in  the  property  on 
the  day  of  the  seizure  thereof,  or  at  any  dme 
*iDC<v  or  now  has." 


The  record  In  tbe  case  r^erred  to  In  thtg 
act,  save  the  Judgment,  as  has  already  been 
stated,  has  disappeared,  and  no  writ  or  ap- 
plication for  a  writ  baa  been  produced  In 
support  of  the  sale  thus  made,  nor  have  tbe 
defendants  produced  the  diarge  docket  of 
tbe  clerk,  upon  which,  as  appears  from  the 
offer  made  on  behalf  of  the  plaintiff,  all 
papers  filed  or  Issued  were  regularly  charged. 
What  the  defendants  bave  produced  Is  an 
excerpt  from  what  la  called  the  "General 
Docket,"  upon  wblcb  tbeve  appears  to  bave 
been  entere&,  ondor  the  title,  "G.  H.  Ben- 
ne(±e  t.  I*  Fontelien  et  al.,"  and  under  the 
Nos.  422  and  428,  a  suit,  Na  6,974,  trans- 
ferred from  tbe  parish  of  St  Martin.  In  a 
column  headed  "Petition,  When  Filed,"  ap- 
pears tbe  entry  "No  petition  in  tbe  file."  In 
a  column  headed  "Execution,  When  Filed  or 
leaned,"  appears  the  entry  "Jane  29th,  1875." 
In  a  column  headed  "Proceu,  When  Served," 
appears  the  entry  "Service  accepted  Dec. 
27/76."  And  there  ^xe  no  other  entries,  save 
the  name  of  an  attorney.  Mr.  Segura,  called 
an  a  witness  for  defendants,  teaUQed  that  be 
became  clerk  of  the  court  in  1876,  and  that 
be  found  tbat  tiie  Cteneral  Docket  bad  not 
been  posted.  In  many  cases,  since  1878;  that 
he  and  his  depu^  posted  it  from  tbe  oiiglnal 
papers;  that  tbe  handwriting  of  the  entries 
excerpted  Is  tbat  of  his  deputy ;  that  he  and 
his  predecessors  kept  "charge  dockets,"  in 
which  chaises  were  made  for  all  papers 
filed  or  Issned.  B^ng  asked.  In  substance, 
what  was  ODtered  In  tbe  general  .docket,  be 
replied : 

"I  understand,  the  date  of  filing  petition,  of 
filing  answer^  date  of  judgment,  and  also  date 
of  notice  of  judgment,  and  also  date  of  issuing 
fi.  fa.  In  fact,  I  posted  In  that  Index  all  the 
filings  had  in  the  case. 

As  It  appeara  in  the  transcript,  tbe  ^rpe- 
wrltten  figure  "6."  In  the  entry  "Service  ac- 
cepted Dec.  27/]^"  senns  to  have  tbe  figure 
'T*  written  over  It  with  a  pen,  and  there 
are  no  oiber  dates  in  the  excerpt  tiian  those 
above  given.  Upon  the  same  day  that  the 
sheriff  made  the  sale  as  thus  set  forth,  Mrs. 
Ernestine  Fontelien  appeared  before  a  no- 
tary, and,  acknowle^ring  that  she  owed  O. 
H.  Semick  $2,14(^  executed  three  notes,  pay- 
able to  bis  order,  for  $714  each,  and  se- 
cured same  by  mortgage  on  the  property  pur- 
chased by  ber.  Upon  March  10,  1886,  aided 
by  bar  husband,  she  executed  an  act  of  sale 
to  Mrs.  Margueritta  Del  Bonduo,  Widow 
Smerall,  describing  tbe  property  sold  and 
otherwise  reading,  in  part,  as  follows,  to  wit: 

"<!)  A  certain  lot  situated  within  the  corpo- 
rate limits  of  the  town  of  New  Il>eria,  La.,  hav- 
ing a  front  on  Main  street  in  said  town  of  54 
feet  and  8  Inches,  Including  the  sidewalk,  by  a 
depth  on  Il>eria  street,  between  parallel  lines, 
of  85  feet.  Said  lot  bounded  on  tbe  front,  or 
nortli,  by  Main  street,  and  on  the  south,  or 
rear,  by  lot  herelnbelow  described,  west  by 
property  of  vendor,  and  east  by  Iberia  street. 

"(2)  Another  certain  town  lot,  situated  with- 
in th«  oorporats  limits  of  the  town  of  New 
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Iberia.  La^  and  adjt^ins  the  lot  above  de- 
•eribed,  havlos  a  front  on  Iborfa  street  of  37 
feet  6  mcbea  br  107  feet  and  6  inches  in  depth, 
between  Darallel  lines,  and  extending,  in  the 
rear,  to  the  property  of  vendor.  •  *  •  The 
■aid  property  above  described  being  part  of  the 

Sroperty  acquired  by  vendor  at  sherifTs  sale 
.ugust  7,  1875,  and  of  record  in  Book  1,  Sher- 
iffs Sales,  folio  126.  •  *  *  This  sale  is  made 
for  *  *  *  $3,400,  whereof  the  said  purchas- 
er has  presently  paid,  in  ready  current  money, 
onto  said  vendor,  the  sum  of  $2,400,  •  *  • 
and  for  the  balance  *  *  *  has  furnished  her 
two  notes.  •  •  ♦  Now,  to  further  secure  the 
■aid  purchaser  against  the  claims  of  any  and  all 
persons  whatsoever,  and  to  the  extent  that  any 
loss  may  accrue  to  said  purchaser,  or  to  any 
fotore  owners  of  the  land  hereby  sold  to  said 

Rorehaaer,  and  on  account  of  such  claims,  said 
[ra.  Ernestine  Gonsoulln,  aided  as  above,  does 
hereby  acknowledge  herself  indebted  onto  said 
Mrs.  Margaritta  Del  Bonduo,  or  to  any  future 
owners  of  said  property,  in  the  sum  of  $2,000  or 
such  part  thereof  as  may  be  necessary  to  nny 
■ach  loss  as  may  hereafter  accrue,  payable 
when  said  loss  shall  be  determined  to  be  due 
her  or  to  such  owners,  and  to  secure  the  pay- 
ment of  such  sum  of  money  she  declares  she 
does  hereby  specially  mortgage  •  *  *  in.  fa- 
vor of  all  snch  persons  thtf  following  described 
property :  [Here  follows  a  description  of  the 
property  which  Madam  Fontelieu  had  acquired, 
by  dation  en  paiement,  from  her  hurband,]" 

In  1888  tbe  plaintiff  presented  a  petition 
to  tbe  district  court,  praying  to  be  emanci- 
pated, and  alleging,  anuHig  other  things,  that: 

"She  has  rights  of  property  exceeding  $500 
in  value  which  require  her  personal  attention 
and  administration,  and  particularly,  her  rights 
in  certain  property  situated  In  the  town  of  New 
Ibnia,  bounded  northeast,  by  Main  street, 
southeast  by  Iberia  street,  northwest  by  A.  Ber- 

Serie,  and  west  by  lots  formerly  belonging  to 
Irs.  Vincent,  and  which  land,  or  lot  of  ground, 
is  DOW  held  by  Mrs.  Ernestine  Oonsoulin  and 
has  been  in  her  posseBSloa  for  several  years, 
for  which  her  said  tutrix  la  precluded  from  su- 
ing by  certain  documents  signed  by  her  several 
years  ago." 

And  she  was  accordingly  emancipated. 

In  1894  Panlln  Fontelieu  (plaintiff's  broth- 
er)  presented  a  petition  to  the  court,  alleging 
that  he  desired  to  be  emancipated,  that  his 
parents  were  both  dead,  and  that  he  was 
without  a  tutor,  and  praying  that  Charles 
Fontelieu,  his  cousin,  be  appointed  tutor  ad 
hoc;  and,  the  appointment  having  been  made, 
he  thereupon  presented  another  petition,  al- 
leging as  follows; 

"That  he  has  Interests  In  certain  claims  which 
are  worth  to  him  at  least  $200,  belug  his  pre- 
tensions to  certain  lands  in  the  town  of  New 
Iberia  which  are  now  in  possession  of  third  per- 
sons ;  that  his  interest  makes  It  necessary  uiat 
be  be  fully  emancipated,"  etc. 

To  this  petition,  Oharles  Fontelieu,  the 
tutor  ad  hoc,  appended  his  affidavit  to  the 
effect  that  the  petitioner  was  over  18  years 
of  age,  and  that  "his  Interests  set 'forth  fn 
his  petition  for  emancipation  are  real  and 
make  it  advisable  that  he  be  emancipated," 
etc.;  and  he  was  accordingly  emancipated. 
It  may  here  be  stated  that  the  Judge  a  ano 
excluded  these  petitions  for  emancipation, 
and  also  excluded  testimony  on  behalf  of 
plaintiffs  to  explain  that  poverty  and  other 


causes  operated  to  delay  tiie  Institution  of 
this  suit  It  Is  admitted  that  Theod<»e 
Fontelieu  and  his  sons,  Albert  and  Charles, 
were  lawyers  practicing  in  Iberia. 

Opinion. 

It  is  admitted  that  plaintiff's  father,  moth- 
er, and  brother  are  dead,  and  that  she  Is 
their  sole  heir.  As  bearing  upon  her  aver- 
ment that  her  father  acquired  the  property 
here  claimed  at  the  sheriff's  sale  made  pur- 
suant to  a  writ  of  derl  facias  Issued  under  a 
judgment  rendered  In  the  suit  of  Wallace  ft 
Co.  against  Mrs.  Leontlne  Fontelieu,  It  Is 
admitted  that  the  original  papera  constitut- 
ing tbe  record  In  that  case  are  lost  or  de- 
stroyed, and  plaintiff  has  produced  copies  of 
the  judgment  and  sheriff's  deed  from  the 
books  In  which  those  copies  are  required  to 
be  made,  and.  In  view  of  tbe  fact  that  tbe 
events  In  question  occurred  more  than  30 
years  ago  and  that  the  immediate  actors  are 
dead  or  have  disappeared,  she  has  offered,  as 
showing  the  existence  and  purport  of  the 
writ  of  fieri  facias:  (1)  Hie  clerk's  "charge 
docket,"  upon  which  all  papers  filed  or  issued 
are  shown  to  have  been  entered,  and  upon 
which  tiie  issuance  and  return  of  a  fl.  fa.  in 
the  case  of  Wallace  &  Co.  against  Mrs. 
Fontelieu  are  charged  as  of  dates  correspond- 
ing with  the  recitals  of  the  sheriffs  deed;  (2) 
parol  evidence  to  the  effect  that  It  was  and 
Is  customary  to  return  writs  of  execution, 
when  satisfied,  to  the  file  in  the  clerk's  office; 
(3)  the  recitals  In  the  proc&s  verbal  and  deed 
of  the  sheriff,  to  the  effect  that  in  making 
the  sale  he  acted  under  the  authority  of  tbe 
fl.  fa.,  which,  from  the  docket  kept  by  tho 
clerk,  appeared  to  have  been  Issued.  Under 
the  circumstances  as  stated,  and  In  view  of 
the  fact  that  we  find  nothing  whatever  to 
suggest  that  the  proceedings  were  not,  as 
they  appear  to  be,  regular,  formal,  and  legal, 
we  conclude  that  the  plaintiff  has  established 
the  title  set  up  by  her,  and  that  the  same 
should  be  sustained,  unless  It  has  been 
shown  that  she,  or  her  authors,  volontarily 
or  Involuntarily  parted  with  it  after  Its  ac- 
quisition. 

It  IB  tbe  general  rule  that,  to  establlata  title 
derived  from  a  sale  under  execution,  <Hie 
must  show  a  Judgment  rendered  by  a  court 
of  competent  Jurisdiction,  a  writ  Issued  In 
conformity,  thereto,  and  a  sale  by  tbe  sheriff 
pursuant  to  the  writ;  but  It  Is  also  well 
understood  that,  where  Oie  best  evidence  of 
a  fact  cannot  be  obtained,  secondaxy  evi- 
dence may  be  offered,  and  it  bas  never  been 
held,  in  this  state,  that  one  who  pays  for  and 
obtains  a  title  to  prc«>ert7,  adjudicated  to 
him  at  sheriff  sale,  ceases  to  be  the  owner 
because  of  the  subsequent  loss  or  destruction 
of  the  writ  under  which  tiie  sheriff  acted,  or 
of  the  record  of  the  suit  In  wtildi  sndi  writ 
Issued.  In  8ucce8Bi<m  of  Baum,  11  Bob.  822, 
It  was  said: 

"Tbe  appellees  have  shown  tbe  adjudication 
made  to  them  at  the  sheriff's  sale  by  tbe  produc- 
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tion  of  tbe  Jadsment.  writ  of  fl.  fa.,  and  sherilTB 
retum  and  deed.  These  were  prima  fade  evl- 
dence  that  the  fornialitieB  of  tbe  law  bad  been 
complied  with,  and  it  was  the  doty  of  their 
adT»«aries  to  prove  that  they  were  noL" 

In  ChUdress  t.  Allln  et  al.,  17  La.  87,  It 
appeared  that  "all  the  papers  of  tbe  suit, 
togeth^  with  tbe  ezecatlon  and  sherlfrs  re- 
turn, were  lost  or  destroyed";  that  "the  jadg- 
ment  offered  was  copied  from  tbe  mlnatee, 
or  record  book,  of  the  conrt,"  and  "was  all 
tbe  evidence  of  the  salt  that  conld  be  had"; 
and  that  tbe  sheriff's  deed  recited  that  the 
sale  bad  been  made  pursuant  to  a  writ  of 
fieri  facias  which  had  issued  under  the  Jodc- 
ment    The  court  thereupon  held: 

"If  the  records  of  a  court  of  justice  be  lost 
or  destroyed,  we  are  not  ready  to  say  that, 
after  their  existence  and  loss  have  been  estab- 
lished, tbe  party  shouid  not  be  allowed  to  resort 
10  the  next  best  evidence  which  the  nature  of 
the  case  la  susceptible  of,  and  that  It  ahoald 
not  be  received,  and,  If  written  copies  of  th^  do 
not  exist,  their  contents  nugT)  if  necessary,  be 
shown  by  parol  testimony.'* 

See,  also,  Boblnett  t.  Cknnptoa,  2  La.  Ann. 
856;  Davis  t.  Wllcoxen,  6  La.  Ann.  &84; 
Purl  V.  Miles.  0  La.  Ann.  270;  Goulson  t. 
WellB.  21  La.  Ann.  88S;  17  Cyc  503. 

It  1b  not  suggested  that  plaintiff,  or  her 
nutbors,  at  any  time  parted  voluutarily  with 
tbe  title  80  acquired,  and  the  question  1b 
whether  she  or  they  has  or  had  been  devested 
of  It  by  legal  process  or  prescription.  It 
will  be  remembered  that  by  tbe  contract  of 
January  8,  1867,  a  mortgage  was  retained  b^ 
Cavaines  upon  the  property  in  Abbeville, 
whlcb  he  by  that  act  sold  to  Cestla  &  Fonte- 
lien  Freres,  and  that  by  the  same  act  another 
mortgage  was  granted  (as  secnrlty  for  the 
fulfilment  of  tbe  obligations  assumed  by  said 
purchasers)  by  Mrs.  Leontine  Fontelleu,  upon 
property  owned  by  her  In  New  Iberia.  Ac- 
cording to  Its  tenna,  the  time  within  which 
tbe  payments  called  for  the  contract  were 
to  have  been  mate  expired  in  1865,  and  ap- 
parently they  luid  not  all  been  made.  On 
September  6.  I860,  therefor^  anotbo:  contract 
seema  to  have  been  entered  Into,  by  act  be- 
fore Monge,  notatTt  whereby  tiie  time  was 
extended;  for  we  find  that  in  April,  1871, 
and  April,  1872,  Faalln  Fontellea  paid  $1^60 
and  91,440  to'  Gavallles  and  Remlcfe.  respect 
Iveljr,  as  in  fnll  of  payments  falling  due  on 
ICardi  1. 1871,  and  March  1. 1872,  and  that  he 
was  In  a  measure  subrogated  with  respect  to 
vntAk  iwrnienta  U>  tbe  rights  of  Gavaillei  and 
Remldc  as  against  their  debtors.  It  Is  not 
suggested  that  the  act  thus  passed  before 
M<Hige  bas  been  lost  or  destroyed,  and,  as  It 
seems  to  be  necessary  to  explain  tbe  judg- 
ment obtained  by  CavalUes,  rxpoa  which  de- 
fendanto  rely,  and  to  explain  the  subsequent 
Kitoatlmi.  we  are  at  a  loss  to  understand 
why  it  has  not  been  produced.  As  ttie  case 
Is  presented  (the  balance  of  the  record  hav- 
ing been  lost  or  destn^ed),  the  Judgment  re- 
ferred to  seems  to  as  to  be  unintelligible, 
«nd.  as  to  Mrs.  Leontine  Fontellea  and  her 


pn^terty,  unenforceable,  for  this:  that  it 
was  rendered  about  three  weeks  after  the 
contract  of  S^tember  8,  I860,  which,  as  we 
Infer,  extended  to  a  period  subsequent  to  tbe 
date  of  the  judgment  tbe  time  fOr  the  pay- 
ment of  tbe  debt  for  which  tbe  judgment 
was  rendered;  that  It  purporbi  to  have  been 
rendered  on  the  written  confession  of  the 
"defendants,"  and  may  therefore  be  regarded 
as  in  the  nature  rather  of  a  contract  than  of 
a  judgment,  but  that  no  defendant  is  named 
except  Theodore  Fontellea,  and  we  have  no 
means  of  knowing,  and  no  right  to  assume, 
that  Mrs.  Letmtine  Fontellea  was  connected 
with,  or  was  bound  by.  It;  and  that  It  Is  by 
Its  terms  subject  to  credits,  whlcb  were  to 
have  been  Indorsed  upon  It,  but  tbe  amonnto 
of  whidi  are  not  stated,  and  wbidi  have 
never  been  so  indorsed. 

Goncemli^  the  essentials  to  a  valid  en- 
forceable judgment: 

"The  rule  Is  correctly  stated,"  aays  Mr.  Free- 
man, "in  Alexander  v.  Wheeler,  68  Ala.  332  an 
follows:  TThe  rule  of  law  Is  that  every  judg- 
ment of  a  court  of  justice  must  either  be  pei^ 
feet  In  itself  or  capable  of  beiiv  made  perfect 
by  reference  to  the  pleadings  or  to  the  papers 
on  file  In  the  cause,  or  else  the  other  pertinent 
entries  on  the  court  docket*  **  ETreeman  on  jodg- 
menta,  |  60;  Btney.  PI.  ft  Pr.  voL  11,  p.  9W, 
note. 

In  the  case  of  CavalUes  Theodore  Fon- 
telleu et  al..  It  it  could  be  ascertained  from 
an  examination  of  tbe  record  that  Mrs.  Leon* 
tine  Fontellea  was  cited  or  that  she  joined  In 
the  confession*  It  might  be  held  that  she  was 
concluded  by  tbe  judgment,  although  bar 
name  is  not  mentioned  theoretai;  but  the  rec- 
ord Is  lost,  and  those  facts  are  not  other- 
wise proved,  and  It  would  be  a  bald  assump- 
tion to  hold  that  they  exist  Moreover,  as 
we  have  seen,  the  judgment  condemns  the 
"defendants,"  whomsoever  th^  may  be,  for 
no  fixed  amount 

"But  we  may  say,  in  general,"  says  Mr. 
Black,  "that  If  a  judgment  purports  to  be 
6nal  and  is  given  upon  a  money  demand,  the 
amount  of  tbe  recovery  must  be  stated  In  ic 
with  certainty  and  precision.  If  tbe  amount 
remains  to  be  detemiined  by  a  future  conttnfnn- 
cy,  or  ascertained  by  references,  or  diminished 
by  the  allowance  of  an  unliquidated  credit  or  is 
otherwise  indefinite  and  uncertain.  It  is  no  prop- 
er judgment."  Black  on  Judgments,  vol.  1,  S  3. 

'  See,  also,  same  volume,  sections  114,  118; 
llBncy.Pl.ftPr.pp.98S,986;  Decker's  Bx'rs 
V.  Bradford's  Heirs,  4  Mart  (O.  8.)  812; 
Dupuy  V,  Dashlell,  IS  La.  124;  Feet  SImms 
&  Oo.  T.  Q.  8.  Whitmore,  14  La.  Ann.  408. 

Tbe  judgment  such  as  It  1^  rendered  by 
the  district  court  of  tbe  parish  of  8t  Blartln, 
and  by  operation  of  law  (Act  No.  2%,  p.  278. 
of  1888  I  8)  and  as  a  matter  of  tact  trans- 
ferred to  and  made  In  effect  ft  judgment  of 
the  district  court  of  the  tnewly  created) 
parish  of  Iberia,  was  to  be  dealt  with  by  that 
court  as  though  originally  rendered  It. 
There  was,  therefore,  no  authority  fOr  the 
enforcement  of  ite  execatlwi  by  means  of  a 
writ  of  sebnire  and  sale.  Moreover,  the  act 
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upon  whlcb  It  was  pre<licate(]  did  not  con- 
tain the  pact  de  non  alienando.  aud  tbe  prop- 
erty affected  by  it,  when  seized,  do  longer  be- 
ionged  to  the  mortgagor,  bat  to  a  third  per- 
son, to  wit,  to  the  soccesBion  of  Paulin  Fon- 
tellen.  which  was  then  nnder  administration 
In  tbe  parish  coart  of  the  parish  of  yermlliion, 
with  Laodfce  Fontelleu  (who,  if  any  one  be- 
sides Theodore  Fonteliea  conld  be  so  regard- 
ed, was  a  defendant  in  tbe  seizure),  acting  as 
admlDlBtrator,  from  which  it  follows  that  the 
district  court  was  witbont  jurisdiction  to 
issne  against  It  a  writ  either  of  seiznre  and 
sale  or  of  ezecntion.  Const.  1868,  art  87; 
Hall  St  Usle  t.  Belden,  20  La.  Ann.  118; 
Morgan.  Wife.  t.  Lalanne,  32  La.  Ann.  1300; 
Hart  V.  Connolly,  49  La.  Ann.  1587,  22  South. 
800;  Donaldson  r.  Maurln  et  als.,  1  La.  39; 
Taylor  v.  Pipes,  24  La.  Ann.  551;  Regglo, 
Curator,  t.  Blanchin  &  Qlraud,  26  La.  Ann. 
632;  Leonard  t.  Sheriff  et  al.,  37  La.  Ann, 
299:  Bank  t.  Miller.  44  La.  Ann.  109,  10 
South.  779.  Again,  the  original  contract  of 
January  8,  1857,  was  signed  "Cestia  &  Fon- 
telleu Frerea,"  presnmably  by  Cestia;  but 
there  ts  nothing  to  sbow  that  his  authority  to 
represent  bis  firm  or  its  members  was  In 
authentic  form,  or,  indeed,  that  he  had  any 
authority,  and  executory  process  could  not 
legally  hare  Issued  to  enforce  the  mortgage 
granted  by  him  in  their  oanics.  Dosson, 
Curator,  t.  fianders,  12  Rob.  238;  Crescent 
City  Bank  v.  Blanque,  32  La.  Ann.  264.  And 
the  Buretysblp  of  Mrs.  Leontine  Fontelleu 
could  not  have  exceeded  the  debt  due  by  the 
principals,  or  have  been  contracted  under 
more  onerous  conditions.  Civ.  Code,  art. 
8037;  GersoD  t.  Hamilton.  80  La.  Ann.  740; 
Bloom  T.  Kern,  Id.  1^;  Stewart  T.  Levis 
Bros.,  42  La.  Ann.  39,  6  South.  898.  Tbe  de- 
fendants, as  secondary  evidence  of  the  issu- 
ance of  the  writ  of  seizure  and  sale,  offered, 
as  we  have  seen,  an  excerpt  from  wbat  is 
called  the  "general  docket"  of  the  district 
court  of  the  parish  of  Iberia;  a  docket  which, 
so  far  as  we  are  informed,  the  clerk  was  un- 
der no  legal  obligation  to  keep  and  bad  no 
personal  interest  in  keeping,  and  wblch,  when 
kept  at  all,  was  kept  in  a  careless  and  per- 
functory fashion,  so  much  so  that,  from 
1873  to  1876,  it  seems  bardly  to  have  been 
kept  at  all.  The  clerk  who  succeeded  to  the 
office  in  1876  so  testifies,  and  be  also  testi- 
fies that  be  and  his  deputy,  who  bad  been 
employed  by  his  predecessor,  posted  the 
docket  from  the  original  papers,  and  that  the 
entries  offered  were  in  the  handwriting  of 
^he  deputy,  but  wbetber  they  were  among  the 
entries  so  posted  he  does  not  state.  Upon 
the  otber  hand,  the  clerk's  "charge  docket" 
la  a  reconi  In  wblch  tbe  clerk  bas  a  vital  in- 
terest, and  tbe  correctness  of  the  entries  in 
which  fs  more  or  less  assured  by  the  fact 
that  tbe  litigants  against  whom  tbe  charges 
are  entered  have  an  interest  In  tbe  matter  of 
their  correctness  In  conflict  with  that  of  the 
clerk.  We  are  therefore  Inclined  to  think 
that  It  would  have  furaisbed  more  satisfac- 


tory Information  upon  the  question  at  Issue 
than  tbe  excerpts  which  the  defendants- 
thought  proper  to  offer.  Conceding,  bow- 
ever,  for  tbe  purposes  of  argument,  that  the 
general  docket  shows  that,  in  tbe  suits  num- 
bered 422  and  423,  entitled  H.  Bennecke, 
Sub.,  V.  Ll  Fontelien  et  al.,"  a  writ  was 
Issued  on  June  29,  1875,  It  affirmatively  ap- 
pears, from  the  same  evidence,  that  there 
was  no  petition  in  the  file,  or,  in  other  words, 
that  no  application  for  tbe  writ  was  placed 
of  record,  and  It  also  shows  that  "defendants" 
accepted  service,  on  Dec.  27,  1875,  some 
four  months  after  the  writ  bad  been  executed 
by  the  sale  of  the  property  seized.  Who  the 
"defendants**  were  who  accepted  service 
does  not  appear  (though  it  is  fair  to  suppose 
that  Laodtce  Fontelleu,  the  only  defendant 
named,  was  one  of  them),  nor,  is  the  fact 
accounted  for  tliat  whereas  the  judgment 
runs  against  "Theodore  Fontelien  et  al."  in 
the  title  of  tbe  snlt  as  It  came  from  St. 
Martin,  as  it  appears  on  the  general  docket 
the  defendants  are  "L.  Fontelleu  et  als.** 
It  will,  however,  he  remembered  In  this  con- 
nection that  Laodice  Fontelien,  whilst  one 
of  tbe  debtors,  was  also,  at  tbe  time  of  tbe 
Issuance  of  the  writ,  the  administrator  of  the 
succession  of  Panlln  Fontelleu;  that  Paulin 
Fontelleu  had  paid  (2300  of  the  debt  due  by 
"Cestia  &  Fontelien  Freres."  and  was,  in  a 
measure,  snbrogated  to  the  rights  of  theii 
creditors  with  respect  thereto;  that  it  was 
tbe  property  of  his  succession,  and  not  that 
of  Cestia  &  Fontelleu  Freres,  which  was  to 
be  seized;  and  that  the  purchaser  of  that 
property  was  tbe  wife  of  Theodore  FV>ntelieii. 
who  was  also  a  debtor  under  tbe  contract 
and  Judgment  mentioned.  As  tbe  matter 
stands,  therefore,  Paulin  Fontelleu  paid,  with 
suhrogation.  $2,800  of  tbe  debt  due  by  Cestia 
&  Fontelleu  Freres  (a  firm  composed  of  Alpbe 
Cestia  Theodore  Fontelleu.  and  Laodice  Fon- 
telleu), and  subsequently  bought  at  sherlCfs 
sale  the  property  which  was  mortgaged  to 
secure  that  debt.  Thereafter  tbe  creditors, 
for  the  balance  of  tbe  debt  caused  an  un- 
authorized writ  directing  the  seizure  and  sale 
of  the  property  to  be  Issued  by  a  court  hav- 
ing no  Jurisdiction  to  order  such  seizure  and 
sale,  and  Laodice  Fontelleu,  who  was  at  once 
the  only  named  defendant  in  the  writ  as  is- 
sued and  tbe  administrator  of  tbe  succession 
of  Panlln  Fontelleu,  having  accepted  ser- 
vice, tbe  property  belonging  to  the  succes- 
sion was  aeized,  and  was  sold  to  tbe  wife  of 
Theodore  Fontelleu.  another  of  the  members 
of  the  firm  of  Cestia  St  Fontelleu  Freres  with 
the  result  that  the  amount  which  bad  been 
paid  by  Paclin  Fontelleu  inured  to  the  Iwnefit 
of  that  firm,  and  tbe  property  of  bis  succes- 
sion was  Illegally  sold  in  satisfaction  of  tlie 
balance  of  the  debt  due  by  tbat  Ann  and  its 
members. 

It  Is  said  that,  In  purchasing  Qie  property. 
Panlln  Fontelleu  asaumed  to  pay.  as  part  of 
tbe  price,  the  balance  of  the  debt  due  to 
Bemick,  subrogee,  and  that  tbe  debt  so  as- 
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B[im(^  having  become  his,  u  well  as  tbat  of 
Cestla  &  Fontelleu  Freres,  bis  heirs  have  no 
reason  to  complain  that  the  sale  was  made 
for  Its  satisfaction.  The  facts  are,  however, 
tlut  of  the  $6,000  bid  by  blm  PanUn  Fonte- 
llen  retained  $5,050  concerning  which  the 
BberlfTs  deed  oontaios  the  following  recital, 
to  wit: 

'^f  which  amonnt  he  I>  indebted  in  a  cer- 
tain  sum,  balance  due  on  a  mortgage  of  C.  B. 
Rcmick,  which  amoant,  doe  aaid  Remick,  pur- 
dnser  assnmed  the  payment  and  obligates  him- 
self to  pay  in  accordance  with  the  terms  of  the 
mortage  Is  Imputed  to  the  payment  of  said 
mot^aze  claim  of  said  porchaser ;  the  pur- 
chaser having  been  subrogated  to  the  right  of 
said  Bemick  on  said  mortgage,  with  the  ex- 
ception doe  as  above  mentioned,  and  being  a 
mortgage  creditor  of  said  defendant" 

This  Is  almost  nniotelllgfble,  bnt,  Inter- 
preted In  the  light  of  other  facts  wtaldi  have 
been  established,  seems  at  least  to  mean 
tbat,  apart  from  the  Indefinite  credits  re- 
ferred to  In  the  Judgment  obtained  by 
Carallles  In  1866,  the  original  debt,  arising 
ont  of  the  contract  of  1857,  was  unde- 
termined In  amount,  and  was  held  partly  by 
Remick  and  partly  Paalin  Fontelleu  hlm- 
Beir.  It  Is  not,  howevor,  pretended  tliat 
Remicfc  proceeded  apon  any  assnmpsit  cf 
Panlln  Fontelleu.  On  the  contrary,  the  de- 
fendants allege  tbat  the  writ  of  seizure  and 
Eale  was  issned  In  execution  of  the  judgment 
mentioned,  and  the  facts  above  stated  are 
merely  cumulative,  in  showing  how  Impos- 
sible it  was  that  that  judgment  could,  under 
any  circumstances,  have  served  as  the  basis 
of  the  writ,  and  how  nojnst  It  was  to  the 
widow  and  heirs  of  Paulln  Fontelleu  that 
Laodlee  Fontelleu,  his  debtor  and  the  ad- 
ministrator of  his  Buccesslon,  and  Theodore 
Fontelleu,  also  his  debtor,  should  have  al- 
lowed it  to  be  executed  to  Oieir  own  great 
advantage. 

It  is  said  that  plaintiff  Is  estopped  by 
reason  of  the  fact-  that  Panlln  Fontelleu 
recognized  the  Judgment  under  which  the 
property  was  sold  by  acqnirlng  an  interest 
In  It;  but  we  find  nothing  in  the  contracts 
by  which  that  Interest  was  acquired  which 
Is  inconsistent  with  the  rlflbt  here  asserted 
to  deny  that  the  judgment  was  susceptible  of 
eaforcement  In  the  manner  and  under  the 
circumstances  heretofore  stated.  It  Is  final- 
ly tirged  on  behalf  of  the  defendants  that 
Mrs.  Ernestine  Fontelleu  purchased  In  good 
faith  and  held  possession  for  many  years, 
nnder  a  title  translative  of  property,  and 
bence  that  this  action  Is  barred  by  the  pre- 
scription of  10  years. 

Unlike  tax  titles,  liowerer,  and  titles  evi- 
denced by  notarial  acts  executed  by  the 
parties  holding  the  same,  the  title  obtained 
throu^  a  sheriff's  sale  requires  something 
more  tiian  the  sheriff's  deed  to  make  it  the 
jQSt  title  contemplated  by  the  law  as  the  ba- 
sis of  the  prescription  relied  on.  The  effect 
of  the  tax  title  Is  regulated  by  specific  pro- 
visions of  the  Coustltutlon  and  statutes.  The 
title  by  notorial  act  results,  ordinarily,  from 


a  contract  In  notarial  form  by  the  owner  of 
the  property,  or  by  bis  agent,  whose 
mandate,  in  authentic  form,  is  annexed  to 
the  contract.  The  sheriff  does  not  pretend 
to  sell  his  own  property,  nor  does  he  pretend 
to  sell  the  property  of  others  by  his  own 
authority.  He  sells  as  a  mandatary,  whose 
mandate  Is  a  writ  Issued  by  the  clerk,  and 
the  clerk  can  Issue  the  writ  only  pursuant 
to  and  In  execution  of  a  judgment  of  the 
court,  and  the  court  must  confine  Itself  to 
its  jurisdiction  tn  rendering  the  judgment; 
so  that  the  title  translative  of  property  result- 
ing from  a  judicial  sale  constats  of  a  judg- 
ment of  a  competent  court,  a  writ  Issued 
pursuant  thereto,  and  the  proems  verbal,  or 
deed,  of  the  sheriff,  showing  the  execution  of 
the  writ  In  conformity  to  the  mandate  there- 
in contained.  The  following  excerpts  from  a 
few  of  the  many  decisions  upon  the  subject 
are  sufficient  to  show  that  the  qneatlon  has 
long  since  been  settled: 

"Tbe  settled  Jurisprudence  of  this  court  Is 
that,  to  constitute  a  title  translative  of  prop- 
ery,  the  jadlclal  sale  must  be  accompanied  by 
the  Judgment  and  execution."  Dede  v.  BogniUe, 
8  La.  Ann.  130. 

"It  Is  incumbent  on  a  part;  claiming  under  a 
sale  by  virtue  of  a  fi.  fa.  to  produce  the  writ 
of  execution,  tbe  sheriff* s  return,  and  the  Judg' 
meat.  ♦  •  ♦  The  judgment  shows  the  nature 
of  the  decree  of  the  court,  tbe  writ  Is  tbe  au- 
thority given  for  making  tbe  Judgment  ef* 
fective,  and  tbe  sheriff's  return  shows  what  was 
done  under  the  execution."  Hyman  v.  Bailey  et 
al.,  13  La.  Ann.  450. 

"It  has  I>een  often  held  that,  when  a  party 
relies  on  a  title  acquired  by  a  sheriff's  sale, 
be  mnst  show,  not  only  tbe  sheriff's  deed,  but 
the  writ  and  judgment  on  which  the  sale  la 
based."  Clarkston  v.  Vincent  &  Co.,  82  La. 
Ann.  618. 

"The  execution,  beiiv  unauthorised  by  tbe 

Judgment,  could  confer  no  title  on  the  creditor 
by  whom  the  irregularity  was  committed."  De 
Gruy's  Syndic  v.  Hennen,  2  La.  547. 

"The  sale  of  Mrs.  Belard's  interest  in  the 
property  under  the  execution  of  a  Judgment 
rendered  without  citation  is  an  absolute  nullity. 
The  defendant  pleads  prescription  of  five  and 
ten  years  as  giving  title.  The  adjudication  was 
null  and  void,  and  does  not  support  prescrip- 
tion." Belard  &  Johnson  v.  Gebelln  A  Dug- 
gan,  47  La.  Ann.  162,  16  Sontb.  730. 

Applying  the  law  to  the  facts  disclosed  by 
the  record,  It  is  evident  that  the  defendants 
have  not  possessed  the  property  claimed 
nnder  a  just  title,  and  hence  that  their  pleas 
of  prescription  are  not  well  founded.  Nor 
can  they  and  their  authors  be  regarded  as 
possessors  in  good  faith.  It  is  admitted  in 
the  brief  of  their  counsel  that  Mrs,  Krnestine 
Fontelleu  knew,  at  the  time  of  her  purchase 
of  the  property,  that  the  title  was  vested  In 
the  succession  of  Panlln  Fontelleu.  The 
learned  counsel  say,  however,  that  slie  also 
knew  tbat  Paulln  Fontelleu  had  not  paid  for 
It,  but  that  he  bad  retained  $5,950  of  the 
price  to  meet  tbe  Cavaillez  &  Remick  mort- 
gage debt  In  this  w^e  think  that  the  counsel 
are  somewhat  in  error,  since  It  appears  to  us 
tbat  a  portion  only  of  that  amount 
was  retained  for  the  purpose  mentioned, 
whilst  the  balance  was  retained  to  be 
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attribnted  to  that  portion  of  tbe  mwtgage 
debt  whicb  was  held  by  tbe  purchaser  him- 
Belf,  and  we  are  not  Informed  aa  to  the 
amount  of  that  portion.  But,  If  It  bad  been 
otherwise.  If  tbe  auccesalon  of  Paulln 
Fontellea  had  owed  a  larger  proportion  of 
the  price  than  In  fact  It  did  owe,  that  circum- 
stance wonid  not  bare  cured  ftxe  radical 
fitid  patent  nullities  in  tile  title  under  which 
tbe  defendante*  author  took  possesBlon  of  its 
property.  That  title,  to  have  authorized  the 
belief  tbat  the  bolder  was  tbe  owner  of  tiie 
property,  should  have  consisted,  as  we  have 
seen,  not  only  of  the  sberlfTs  deed,  but  of  a 
valid  Judgment,  and  a  valid  writ  authorized 
by  tbe  Judgment,  under  which  tbe  sheriff 
could  legally  have  made  the  sale  and  have 
executed  the  deed.  But  of  tliese  three  neces- 
sary elements  two  were  lacking.  There  was 
no  Judgment,  so  far  as  we  are  Informed  by 
tbe  record,  against  any  one  who  owned,  or 
had  ever  owned,  tbe  property  In  question, 
and  that  fact  tbe  purchaser  was  bound  to 
know,  as  she  was,  also,  bound  to  know  that, 
even  under  tbe  original  mortgage,  In  which 
there  was  no  pact  de  non  allenando,  the 
plalntifT  could  not  legally  have  proceeded,  ' 
via  executiva,  against  property  tbe  title  to 
which  was  vested  In  a  tiilrd  person,  not  a 
party  to  the  mortgage,  and  tbat  third  person 
a  succession  under  administration  in  a  court 
other  than  tbat  by  which  the  writ  was  issued.  . 

There  has  been  great  delay  in  tbe  bring- 
ing of  tills  suit,  and  tbe  plaintiff  endeavored 
to  show  tbe  reason  for  It;  but  the  testimony 
upon  tbe  subject  was  in  the  main  excluded 
upon  the  objection  of  defendants'  counsel. 
Even  as  it  Is,  however,  we  are  Informed  by 
tbe  record  that  for  many  years  the  plaintlft 
and  her  brother  were  minors,  tliat  they  were 
emanclpnted  for  tbe  express  purpose  of  en- 
abling them  to  look  after  their  interests  in 
tbe  property  here  claimed,  and  that,  In  the 
emancipation  of  Paulln  Fontelleu,  Jr.,  Charles 
Tontelleu,  as  tutor  ad  hoc,  made  affidavit  to 
the  effect  tbat  tbe  interest  referred  to  In  the 
petition  was  "real."  This,  together  with  tbe 
fact  that  Mrs.  Ernestine  Fontelleu,  in  mak- 
ing tbe  sale  to  Mrs.  Del  Bonduo,  was  re- 
quired to  give  bond  to  protect  her  vendee 
against  tbe  claim  now  asserted.  Is  sufficient 
to  show  that  the  plaintiff  and  her  authors  were 
understood  to  he  in  the  position  of  at  least 
standing  upon  their  rl^ts,  and  it  may  be 
that.  If  they  bad  been  permitted,  they  would 
have  shown  that  poverty,  or  other  good 
reason,  has  delayed  the  assertion  of  tbose 
rit'hts.  At  all  events,  defendants,  having  ex- 
cluded tbe  explanation,  are  not  In  a  position 
to  object  to  the  demand  as  stale  As  pos- 
sessors without  a  Just  title,  the  defendants 
owe  tbe  fmits  and  rercunes  of  the  property 
from  the  commencement  of  their  possession 
<I>oDa1dsoii  et  aL  T.  Hull,  7  Mart  £N.  S.] 


112;  Ijowry,  Curator,  t.  Erwin,  6  Rob.  210, 
89  Am.  Dec.  656,  et  seq.;  Walworth  v.  Ste- 
venson, 24  La.  Ann.  i^l;  Heirs  of  Dohan  v. 
Murdock,  41  La.  Ann.  494,  6  South,  131; 
Beaulieu  t.  Monln,  50  La.  Ann.  732,  23  South. 
^7;  McDade  v.  Levee  Board,  109  La.  Ann. 
686,  83  South.  608):  and  It  Is  admitted  tbat 
they  and  their  authors  (from  whom  they  in- 
herit) have  collected  ^40  a  year  as  rent 
from  the  property  since  August  1, 18TO.  We 
find  no  counterclaim  set  up  by  defendants, 
and  it  Is  presumed  that  the  amount  admitted 
to  have  been  collected  represents  tiie  net 
revenue. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  In  favor  of  the  plain- 
tiff, Mrs.  Annette  Fontelleu,  wife  of  W.  M. 
Roberts,  and  against  the  defendants  Albert 
Fontelleu  and  Mrs.  Axema  Durand,  tutrix 
of  the  minor,  Theodore  Fontelleu,  decreeing 
said  plaintiff  to  be  the  owner  of  the  proper 
ty  described  in  the  petition,  to  wit,  "a  cer- 
tain tract  of  land  in  the  town  of  New 
Iberia,  parish  of  Iberia,  La.,  situated 
on  Main  and  Ibeiia  streets  of  said  town, 
said  property  being  bounded  above  by  tbe 
liroperty  of  Augustln  Bergerie  or  assigns, 
below  In  part  by  property  of  Charles  Qougen' 
htem  and  In  part  by  said  Iberia  street,  in 
front  or  on  the  east  by  said  Main  street  and 
property  of  Charles  Gougenhiem,  and  on  the 
west  by  property  of  Albert  Fontelleu,"  and 
tbat  she  be  put  In  possession  thereof.  It  is 
further  ordered  and  adjudged  tbat  said 
plaintiff  recover  of  said  defendants  the  sum 
of  $240  per  annum  as  rent  for  the  years  be- 
ginning  upon  August  7,  1876,  and  continuing 
until  the  surrender  of  the  property,  together 
with  interest  at  tbe  rate  of  6  per  cent  p& 
annum  upon  each  annual  Installment  of  rent 
from  tbe  date  of  its  maturity;  tiie  Interest 
upon  the  first  year's  rent  to  run  from  August 
7,  1876,  and  so  on  with  the  others.  It  is 
further  adjudged  and  decreed  tbat  defood- 
ants  pay  all  costs. 

On  R^earbig. 

On  the  application  for  r^earlng  tbe  at* 
tentton  of  the  court  is  called  to  tbe  fact  tiiat 
the  minor  defendant,  having  necessarily  ac- 
cepted the  succession  of  his  deceased  father 
witii  benefit  of  Inventory,  ought  not  to  be 
condemned  beyond  the  property  Inherited. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed tbat  tbe  judgment  heretofore  handed 
down  be  amended  in  so  far  as  to  restrict  tin 
^ecution  tiiereof,  as  against  the  mlnw  de- 
fendant, Theodore  Fontelleu,  Jr..  to  the  prop- 
erty  Inherited  by  him  ftom  hit  deceased 
fatbMT,  Charles  Fontellen. 

RAeartng  refused. 
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BIRUINaHAH  BT^  LIOHT  ft  POWBB  00. 

T.  ODBN  et  aL 
(BopnnM  Ooart  of  *to^win«.  April  28,  1906.) 

L  PLUDIHe— OOIIGI.USIOII8. 

Const.  I  227,  makM  a  corporation  con- 
structing anr  public  utility  along  a  street  un- 
der a  franchwe  permitting  soch  construction  lia- 
ble to  abnttliic  proper^  owners  for  actiul  dam- 
atECs.  HtU,  that  a  c<miplaint  in  an  action 
against  a  corporation  which  had  constructed 
a  railroad  embankment  along  a  street  under 
a  franchise  from  the  city,  and  which  mereiy 
allpged  tint  DlaintilTa  lot  was  "damaged  on  ac- 
count of  snen  oonstmctlon,"  was  demurrable  as 
containing  a  mere  conclusion. 

[Ed.  Note. — For  cases  in  pohit,  see  yvi,  89, 
Cent.  Dig.  Pleading.  »  12,  IS.] 

2.  BsrilfENT  D0IUIN— REHXDIES  <W  PBDPBBT7 

Ow  N  EBft— Pleading. 
Const.  I  227,  makes  a  coriwration  construct- 
ing may  public  utility  along  a  street  under  a 
franchise  permittii^  such  construction  liable 
to  abutting  property  owners  for  actual  damages 
to  their  property.  In  an  action  against  a  cor- 

E ration  which  had  constructed  a  railroad  em- 
nkment  in  a  street  under  a  franchise,  the  com- 
plaint alleged  the  plaintiffs  claimed  damages  for 
that,  while  they  were  the  owners  of  certain 
k>ts  abntting  on  the  street,  defendant  under  a 
franchise  from  the  city  constructed  an  embank- 
Bent  along  the  street  and  was  operating  there- 
on a  line  of  railroad,  and  that  by  rea8<»i  of 
the  embankment  the  water  backed  upon  and 
stood  npon  plaintiffs'  lots.  Defendant  demurred 
«n  the  KTOund  that  the  averments  of  the  com- 
plaint were  vague,  Indefinite,  and  uncertein; 
that  it  did  not  appear  therefrom  how  or  in 
what  manner  plaintiffs'  property  was  damaged ; 
that  tb«  statements  of  the  complaint  were  mere 
eooclnsifms :  that  no  facts  were  alleged  which 
dkowed  or  tended  to  show  that  the  property  was 
damaged;  and  that  the  complaint  did  not  state 
a  canae  of  action,  in  that  It  did  not  allege 
any  dnty  owing  by  defendant  to  plaintifb,  nor 
allege  a  violation  of  any  duty  so  owing.  Held, 
Out  the  demurrers  were  properly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  D^.  Eminent  Domain,  S  797.] 

3.  Appux.  —  Failuss  to  Ubgi  OsjconoNS 
—Waiver. 

Qfoimda  of  error  not  insisted  upon  in  the 
brief  of  counsel  on  appeal  are  wnivui. 

[Bd.  Mote. — For  cases  in  iioint.  R-e  vol.  3, 
CenL  Dig.  Appeal  and  Brror,  |9  425&-4261.] 

4.  EHimm  DouAin— RniEDiES  of  Pbopebtt 

OWHEBS  —  StBEET  BaILBOADB  —  BlGHTB  IN 

SZBEET8— DaUAQKS. 

CoOMt.  i  227,  makes  a  corporation  con- 
•tracting  any  public  utility  along  a  street  under 
a  franchise  permitting  such  constmction  liable 
10  abattinc  property  owners  for  actual  dnm- 
■«ea  Hew,  tiiat  the  measure  of  damages  is 
ibe  difference  between  the  ma^et  valae  of  an 
abutting  lot  before  and  after  the  oonstructloD 
of  the  utility. 

[Ed,  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  {§  81&-S17.] 

fi.  Tesamct  ih  Gomoii— Acxion  bt  Tenakts 
— OAiuon. 

In  an  action  by  Ave  of  seven  tenants  in 
common  for  damages  to  the  land  from  the  con- 
Kmetion  of  a  railroad  embankment  in  a  street 
ra  which  tbe  land  abutted,  the  measure  of  re- 
coieiT  hy  the  five  was  fiTe-eerenthi  of  the  total 
duuce. 

^[Gd.  Note.— For  cases  tn  point.  w>e  toL  40, 
Cent  Dig.  Tenancy  in  Oommon,  1 154] 

1  EmimiT  DouAin— RuEDixa  of  Pbopebtt 

OWUDS— AonOIT— BVIDKNOK. 

Const,  i  227,  makes  a  coipoiation  eon- 
Ancting  any  public  utility  along  a  street  under 

4180^ 


a  franchise  permitting  aodi  constmction  liable 
to  abutting  property  owners  for  actnal  damages. 
Held  that,  m  an  action  by  the  owner  of  a  lot 
abutting  on  a  street  in  which  a  railroad  embank- 
ment bad  been  constructed  under  a  franchise,  it 
was  error  to  admit  evidence  as  to  what  amount 
of  material  would  be  required  to  fill  in  plain- 
tira  lot  to  bring  it  to  alevel  with  the  car  rail 
on  the  embankment. 

7.  Tbial— FA11.UBB  TO  BBQtnn  iHsntnonoNS. 

In  an  acti<n  by  die  minor  owners  of  a  lot 

abutting  on  a  street  to  recover  damages  for  the 
construction  of  a  railroad  embankment  in  the 
street,  it  was  not  error  for  the  court  to  in- 
struct that  limitations  had  no  applicadou  to  the 
plaintiffs  during  their  minority,  and  that  It 
was  immaterial  so  far  as  they  were  concerned 
when  the  enbankment  was  constructed,  without 
stating  to  the  jury  that  the  right  of  recovery 
was  confined  to  damage  accruing  during  and 
after  the  time  of  constructitni  allied  In  the 
complaint,  where  defendant  requested  no  ex- 
planatory charge. 

[Ed.  Note, — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Trial,  1  82a] 

8.  EuiRKNT  Domain— RiuKDras  of  Pbofibtt 

OWNEBS. 

TTndM  Const.  8  227,  making  a  corporation 
constructing  any  public  utility  along  a  street 
tmder  a  franchise  permitting  such  construction 
liable  to  abutting  property  owners  for  actual 
damages,  in  an  action  by  the  owner  of  property 
abutting  on  a  street  to  recover  damages  for  the 
construction  of  a  railroad  embankment  in  a 
street  under  a  franchise,  it  was  necessary  for 
plaintiff  to  show  that  tbe  emimnkment  was  eoo- 
structed  under  a  tmuibiBa. 

9.  Samk— Goufutation  of  Dauaqes. 

Code  1806,  |  1718.  hi  relation  to  eminent 
domain,  provides  that  the  amount  of  compensa- 
tion to  which  an  owner  is  entitled  must  not  be 
reduced  because  of  accidental  benefits.  Const 
8  227,  makes  a  corporation  constructing  any 
public  utility  along  a  street  under  a  franchise 
I>ennitting  such  construction  liable  to  abutting 

Eroperty  owners  for  actual  damage.  Held  that 
1  estimating  the  damages,  the  Jury  may  not 
consider  whether  tbe  constmction  of  the  utility 
has  enhanced  or  decreased  the  value  of  plain- 
tiff's property. 

10.  Pasties— Stbiring  Out— Effect. 

Code  1806,  I  3381,  authorizing  tbe  amend- 
ment of  a  complaint  by  striking  out  parties 
plaintiff,  where  all  the  plaintiffs  who  originally 
sued  for  damages  to  their  lot  owing  to  the  con- 
struction of  a  railroad  embankment  in  a  street 
on  which  the  lot  abutted  owned  a  joint  interest 
in  the  property,  and  some  of  the  nialntilb  were 
stricken  from  the  complaint,  it  did  not  entitle 
defendant  to  a  verdict  as  against  Uie  remaining 
plaintiffs. 

Appeal  from  Glrcnlt  Court,  Jefferaon  Ooon- 
ty;  A.  A.  Coleman,  Jv^e. 

"To  be  offldally  r^rted.** 

Action  by  Jnle  U.  Oden  and  othen  against 
tbe  Blnnlngtaam  Bailway,  light  ft  Poww 
Company.  Fnmi  a  Indsment  in  tarta  of 
plaintiff B,  defendant  appeals.  Berersed. 

The  complaint  contained  two  counts  bb 
follows:  "Plaintiffs  claim  of  the  defendant 
the  sum  of  $1,600  us  damages,  for  that,  where- 
as, heretofore,  to  wit  during  the  months  of 
May,  June,  July,  August,  and  September, 
19C@,  the  said  defendants  were  constructing 
and  operating  a  system  of  street  railroads  in 
the  city  of  Birmingham,  Ala.,  along  and 
across  tbe  public  streets  of  said  dty  of  Bir- 
mingham, under  a  privilege  or  franchise  grant- 
ed by  the  mayw  and  aldermen  ot  the  dty  oC 
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Birmingham,  permitting  said  company  to 
construct  and  operate  Its  said  system  of  rail- 
roads. PlalntitCs  fortlier  aver  that  the  de- 
fendant In  the  construction  of  the  line  of 
its  system  of  railroads  along  Tenth  avenue, 
a  public  street  In  said  city,  and  between 
Eleventh  and  Twelfth  streets,  in  said  city 
of  Birmingham,  said  defendant  erected  an 
embankment  along  said  Tenth  avenue,  to 
wit,  20  feet  wide  and  10  feet  high,  In  front 
of  lot  five  (5),  block  three  (3),  of  the  J.  M. 
Ware  survey.  In  said  city.  Plaintiffs  aver 
that  they  are  the  owners  and  proprietors  of 
said  lot  B,  block  8,  of  said  survey,  and  that 
the  said  lot  abuts  on  said  Tenth  avenue,  and 
that  said  lot  is  damaged  on  account  of  such 
construction  of  said  embankment,  for  which 
they  claim  damages  as  before  stated." 
Count  2:  "The  plaiutlCTs  claim  of  the  de- 
fendant the  sum  of  $1,500  as  damages,  for 
that,  whereas,  heretofore,  to  wit,  during  the 
months  of  May,  June,  July,  August,  and  Sep- 
tember, 1903,  they  were  the  owners  and  pro- 
prietors of  lot  5,  block  3.  of  the  J.  M.  Ware 
survey,  in  the  city  of  Birmingham,  Ala.;  that 
the  said  lots  abut  on  Tenth  avenue,  a  public 
street  In  said  dty,  between  Eleventh  and 
Twelfth  streets,  of  b&H  city;  that  the  de- 
fendant, under  and  by  virtue  of  a  privilege 
or  franchise  granted  to.it  by  the  board  of 
mayor  and  aldermen  of  the  city  of  Birming- 
ham, during  the  time  above  named,  construct- 
ed or  erected  an  embankment  20  feet  wide 
and  10  feet  high  along  said  public  street  and 
In  front  of  said  property,  and  is  operating 
thereon  at  line  of  its  system  of  railroads; 
that  by  reason  of  said  embankment  the  wa- 
ter backs  upon  and  stands  upon  said  lot; 
and  that  said  lot  is  damaged  by  reason  of  the 
construction  and  operation  of  said  line  of 
railroads  as  above  stated,  hence  this  suit" 
Defendant  filed  the  following  demurrers  to 
the  flrat  cotmt:  "(1)  The  avermaits  of  said 
count  are  vague,  indefinite,  and  uncertain. 
09  For  that  It  does  not  appear  therefrom 
how  or  In  what  manner  plaintiffs'  said  prop- 
er^ was  damaged.  (3)  The  statements  ar» 
bat  the  conclusion  of  the  pleader.  (4)  No 
facta  are  therein  averred  which  show  or 
tend  to  show  that  plaintiffs'  said  property 
was  damaged.  <5)  It  does  not  state  a  cause 
<tf  action,  in  this:  It  does  not  allege  any 
duty  owing  by  defendant  to  plaintiffs,  nor 
does  It  allege  a  violation  of  any  dn^  which 
the  defendant  owed  plaintiffs  In  the  prem- 
ises." Same  grounda  of  demurrer  were  filed 
to  the  second  count  The  defendant  filed  the 
following  plea:  "(^  And  the  defendant  for  a 
further  answer  to  said  complaint,  and  for 
further  answer  to  each  and  every  count 
thereof,  separately  and  severally,  says  that 
plaintiffs  ought  not  to  have  or  maintain  their 
action  against  the  defendant  tor  that  prior 
to  the  erection  or  construction  of  the  embank- 
ment the  dty  officials  of  the  dty  of  Binning 
ham  eatabltebed  and  fixed  the  grade  at  which 
defendant's  trade  sbonid  be  laid  on  said 
Tenth  aroine  and  In  tnmt  at  plalstUTs  nld 


property;  and  the  defendant  says  that  the 
city  officials  of  the  said  city  of  Birmingham 
bave  the  right  to  establish  and  fix  said 
grade  at  which  the  defendant's  track  should 
be  laid,  and  that  defendant  was  required  to 
construct  its  track  according  to  the  grade  so 
fixed  by  the  city  officials  of  the  city  of  Bir- 
mingham ;  and  defendant  says  that  in  laying 
its  track  it  did  conform  to  such  grade  as  es- 
tablished by  the  dty  officials  of  the  dty  of 
Birmingham." 

The  plaintiff  demurred  to  this  plea  as  fol- 
lows: "(1)  It  is  no  answer  to  the  complalnr. 
(2)  Bald  plea  In  effect  asserts  a  right  to  take 
or  injure  property  without  due  process  of 
law.  <3)  The  city  had  no  authority  to  grant 
a  right  or  franchise  to  the  defendant  to  take 
or  injure  plaintiff's  property  without  due  pro- 
cess of  law."  The  court  sustained  these  de- 
murrers to  the  fourth  plea  and  this  con- 
stitutes the  third  assignment  of  errm-.  The 
plaintiff  amended  Its  complaint  by  striking 
two  parties  plaintiff,  whereupon  the  defend- 
ant moved  to  dismiss  the  canse  on  account 
of  the  amendment  which  motion  was  overrul- 
ed, and  this  constitutes  the  fourth  assign* 
ment  of  error. 

The  court  gave  the  following  charges  for 
plaintiff:  "(1)  The  plaintiffs  in  this  case  be- 
ing minors,  they  are  not  confined  to  the  one 
year  before  the  filing  of  the  complaint  (2) 
The  statute  of  limitations  of  one  year  does 
not  bind  thee  plaintiffs.  (3)  A  minor  has 
one  year  after  becoming  of  age  of  21  years  to 
bring  suit  for  damages  to  property.  (4)  It 
is  immaterial,  so  far  as  these  plaintiffs  in 
this  cause  are  concerned,  when  the  embank- 
ment was  placed  in  front  of  this  property." 

Charges  1,  2,  and  3  requested  by  the  defend- 
ant were  In  effect  affirmative  chains  to  find 
against  the  plaintiff  on  each  count  of  the  com- 
plaint and  were  refused  by  the  court.  The 
following  charges  were  also  requested  by  the 
defendant  and  refused  by  the  court:  ''(4) 
If  the  jury  believe  the  evidence  In  Oiis  case, 
the  plaintiff  can  recover  no  more  than  nominal 
damages.  ®)  If  the  jnry  believe  the  evidence 
in  this  case,  the  plalntUts  can  recovOT  only 
nominal  damages.  (6)  In  estimating  the  dam- 
AgM  In  this  case,  the  juy  may  consider 
whether  the  construction  of  a  street  railroad 
track  and  the  operation  of  street  cars  In 
trout  of  plaintiff^  fxoperty  has  enhanced  or 
decreased  the  value  thereof.  (7)  In  estimat- 
ing the  damages  in  this  case,  the  jniy  may 
consider  whether  or  not  the  oonstmctlon  or 
operation  ot  a  street  railway  in  front  of  said 
property  has  enhanced  the  value  thereof. 
(8)  The  court  chail^  the  Jury  that  the  plain- 
tiffs are  entitled  to  reoover  (mly  the  damage 
that  has  been  done  to  said  lot  within  12 
months  before  the  bringing  of  this  suit  (8) 
The  court  charges  the  jury  that  the  plaintiffs 
are  entitled  to  recover  only  the  damage  that 
has  been  done  to  said  lots  since  the  8tb  day  of 
November,  1902.  (10)  The  court  diargee  the 
Jury  that  the  plalntifto  are  not  entitled  to 
recover  any  damage  done  to  the  lot  before  the 
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9tb  day  of  November,  1902.  (11)  The  court 
chaises  the  jury  that  they  cannot  award  the 
plaintiff,  If  they  find  for  the  plaintiff,  more 
than  flTC-seTentbs  of  the  difference  betweoi 
the  market  value  of  the  lot  12  months  be- 
fore this  snlt  was  brought  and  the  mattet 
value  of  the  lot  St  this  tlma  •  •  •  03)  If 
the  jury  believe  ttie  evidence  Ibat  part  of  the 
embankment  was  constructed  In  Mardi  and 
April,  1902,  and  the  lot  was  thereby  dam- 
aged, and  If  the  jnry  farther  believe  from 
the  evidence  that  In  July  and  Angna^  190B, 
the  railroad  track  was  conatmcted  on  said 
embankment,  and  said  embankment  was 
thereby  Increased  in  height  and  width,  and 
fortber  damage  by  reason  of  said  increase, 
the  court  charges  the  jury  that  tlie  plahiP 
tiffs  are  entitled  to  recover  only  the  damage 
done  to  said  tot  because  of  aueh  increase  ttf 
said  embankment  (14)  The  measure  of  dam- 
ages under  the  second  count  of  plalntUV 
complaint  ia  what  Injury  has  been  done  to  the 
looperty  of  plaintiffs  during  the  year  precedp 
Ing  the  filing  of  the  suit,  and  it  Is  not  the 
difference  in  market  value  of  the  propoity 
before  and  after  the  conatmctlon  and  erec- 
tion of  the  embankment:  (16)  Tbere  la  no 
evidence  before  you  aa  to  the  dlfferaice  in 
value  of  tlie  property  after  the  first  part  at 
the  embankment  was  cdtaatructed,  and  before 
the  track  ot  the  street  car  company  was 
laid.  (IQ  If  you  believe  from  the  evidence 
In  tbts  case  that  all  the  plalntUEs  who  origi- 
nally filed  the  suit  owned  a  joint  Interest  In 
the  property,  and  that  since  the  filing  of  the 
salt  some  of  the  plalntlflh  have  been  stricken 
from  the  complaint,  you  will  find  the  verdict 
In  favor  of  the  defendant" 

Tillman,  Omb,  Bradley  &  Morrow,  for  ap- 
pellant Eeendy  &  Whittaker  and  a  W. 
Hickman,  for  appellees. 

DENSON.  X  The  plaintlf  s  toed  the  de- 
fendant, Birmingham  -Railway,  Light  &  Fow- 
w  Oongpany,  a  cOEporatlon,  to  recover  dam- 
ugsB  alleged  to  have  resulted  to  them  as 
owners  of  a  lot  which  abutted  on  Tmth 
avenue  In  the  dty  of  Birmingham,  from  the 
ccDstruction  by  defendant  of  a  street  rail- 
road embankment  along  said  avenue.  TUm 
complaint  Is  composed  of  two  counts,  and 
was  filed  on  tlie  9th  day  of  November,  1003, 
In  the  circuit  court  of  Jefleraim  county.  A 
demurrw  to  eadi  count  of  the  complaint 
was  overruled  by  the  court 

The  first  and  second  grounds  in  the  assign- 
ment of  «Tors  challwge  the  correctness  of 
tile  Ju^ment  of  the  court  on  the  demunera. 
Each  of  the  counts  ribows  tbat  the  embank- 
ment was  constructed  by  the  defendant  In 
the  courae  of  construction  and  operation  of 
a  system  of  street  railroads  In  the  city  of 
Birmlngltam  nndw  a  privilege  or  franchise 
granted  to  it  by  the  majror  and  aldermen  of 
said  et^,  permitting  it  to  construct  and 
operate  its  ^stem  of  railroads.  The  first 
count  avos  tiiat  the  plalntlfCk'  lot  was  "dam- 


aged on  account  of  such  construction  of  said 
embankment"  but  no  facts  are  averred  In 
tblB  count  upon  which  the  claim  for  damages 
la  based,  otber  than  the  ownership  of  the 
property  abutting  the  avenue  and  the  con- 
struction of  the  embankment  nor  Is  the  char- 
acter or  nature  of  the  Injury  to  the  lot 
averred.  Oonceding  that  the  count  la  fram- 
ed with  resj>ect  of  section  227  of  the  Gonstl- 
tation,  under  that  section  there  must  have 
been  actual  damages  resulting  to  the  plain- 
tiffs on  account  of  the  construction  of  the 
embankment  The  avoment  of  the  constmc- 
tion  of  the  embankment  under  a  privilege 
granted  by  the  city  authorities,  without  more^ 
would  not  show  a  substantial  cause  of  action. 
There  must  have  been  a  special  injury  to 
tiie  plaintiffs'  property  with  actual  damages 
as  a  consequence.  Actual  damages,  then,  are 
of  the  very  essence  of  the  plaintiffs'  right  of 
recovery,  and  must  be  shown  by  appropriate 
a\'erments  in  the  complaint  Ckinfessedly  the 
averment  of  the  first  count  with  respect  of 
damages  Is  a  bare  conclusion  of  the  pleader, 
and  unless  this  Is  sufficient  it  must  be  held 
that  the  judgment  of  the  court  overruling 
the  demurrer  to  tUs  count  waa  erroneous. 

This  case  cannot  be  classfA  with  that  Une 
of  cases  in  which  It  has  been  held  tbat  If 
a  complaint  Is  gqod  to  recover  even  nominal 
damages,  or  If  it  alleges  damages  which 
are  too  remote,  It  Is  safe  from  demurrer.  An 
Inspection  of  tbose  cases  will  reveal  that  the 
nature  of  the  injury  was  specifically  averred, 
and  the  demurrer  was  either  upon  the  ground 
that  them  was  no  claim  of  damagea,  or  tbat 
the  damages  claimed  were  too  remote.  In 
otber  words,  it  was  sought  In  those  cases  to 
present  by  demurrer  the  question  of  the  prop* 
er  measure  of  damages.  Pryor  v.  Beek,  21 
Ala.  393;  A.  Q.  S.  B.  R.  Ca  V.  Tapla,  94  Ala. 
228,  10  South.  236;  Norton  v.  Kumpe,  121 
Ala.  446,  26  South.  811 ;  Elliott  v.  Kltohens, 
111  Ala.  546,  20  South.  360.  33  L.  R.  A.  364. 
60  Am.  St  Rep.  60 ;  Treadwell  v.  TUUs.  lOS 
Ala.  282,  18  South.  886.  The  actual  recover- 
able damages  are  such  as  are  the  natural 
and  proximate  result  of  tlie  construction  of 
the  embankment  and  what  omstltutes  such 
damage  is  a  question  of  lew,  determinable  by 
the  court  upon  the  facte  alleged.  While  it 
Is  not  necessary,  nor  would  It  be  good  plead< 
Ing,  to  set  out  the  evidence  In  the  complaint 
going  to  show  the  plaintiffs'  damages,  yet,  In 
order  to  make  out  a  substential  cause  of 
action,  good  pleading  requires  that  the  com- 
plaint in  a  cause  like  this  should  show  that 
the  plaintiffs*  property  was  Injured  by  the 
ccnstmction  of  the  embankment  and  the  na- 
ture and  character  of  the  Injury.  Lens  tbfln 
this  would  not  give  the  defendant  any  no- 
tice as  to  the  Injury  and  damage  relied  upon. 
It  was  not  sufficient  In  this  respect  merely 
to  aver  the  conclusion  that  the  lot  was  dam- 
aged on  account  of  the  construction  of  the 
embankment  but  the  defendant  was  entitled 
to  be  Informed  the  complaint  of  the  na- 
ture and  extent  (tf  the  Injury  done  the  prop- 
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erty.  The  facta  from  TrUch  the  conclusion 
«C  damages  io  tlie  property  wu  dedndble 
■honld  bave  been  euoclnctly  stated.  The  conr 
doBlon  la  that  Oie  demurrer  to  the  first  count 
should  hare  been  sustained,  and  the  court 
erred  In  oTerruUng  It  Mayor  and  Aldermen 
T.  Bwhiff,  lie  Ala.  576.  22  South.  984;  City 
DeUveET  Go,  t.  Henry.  189  Ala.  161,  U  South. 
388;  OommlaslonOTs'  Ck>urt  of  Ferrr  Oounty  t. 
Hd.  Society,  128  Ala.  257,  28  South.  686 ;  Olty 
Oouncll  of  Montgomery  t.  OUma,  S8  Ala. 
116,  70  Am.  Dec:  662 ;  Town  of  Avondale  T. 
McTarland,  101  Ala.  881,  73  South.  604; 
IL  &  M.  By.  Go.  T.  A.  M.  By.,  116  Ala.  61, 
23  Soutii.  67.  The  second  count  of  the  com- 
plaint was  not  subject  to  the  demorer. 

The  third  and  fourth  grounds  of  ana  are 
not  Insisted  upon  in  brief  of  counsel,  and 
are  therefore  waived.  However,  as  the  case 
must  go  back  to  be  tried  again,  we  remark 
that  there  was-  no  error  in  the  rulings  of 
the  court  upon  which  these  groonda  of  error 
are  based. 

The  rule  for  the  admeasnranent  of  dam- 
ages applicable  to  the  case,  tf  the  plalntUEa 
are  entitled  to  recover,  la  the  difference  be- 
tween the  market  value  of  the  lot  before  and 
after  the  construction  of  the  embankment — 
the  diminution  In  value  produced  thereby. 
GI^  OouQcII  of  MoDtgomery  v.  Townsend, 
80  Ala.  491.  2  South.  155,  60  Am.  Bep.  112; 
City  Council  of  Montgomery  v.  Maddox,  89 
Ala.  181,  7  South.  433 ;  Mayor  and  Aldermen 
of  Huntsville  T.  Ewlng,  116  Ala. ,  576,  22 
South.  984.  The  plaintiffs  were  tenants  In 
common  of  the  property.  There  were  origi- 
nally seven  of  them.  After  the  evidence 
was  closed  the  complaint  was  amended  by 
striking  out  two  of  the  plaintiffs.  The  meaa- 
ure  of  the  recovery  by  the  five  would  be 
five-sevenths  of  the  total  damage,  ascertain- 
ed according  to  the  rule  above  stated.  Low- 
ery  v.  Bowland,  104"  Ala.  420,  16  South.  88. 

What  amount  of  material  would  be  requir- 
ed to  fill  In  plaintiffs'  lot  to  bring  it  to  a  level 
with  the  car  rail  on  the  embankment  was 
Immaterial,  and  was  not  proper  evidence 
with  respect  to  the  measure  of  damages. 
Hence  the  evidence  of  the  witness  Brown 
should  not  have  been  allowed  over  the  ob- 
jection made  by  the  defendant. 

The  evidence  without  conflict  showed  that 
the  five  persons  who  remained  as  the  parties 
plaintiff  in  the  cause,  after  the  amendment 
was  made  striking  out  two  of  the  parties 
plaintiff,  were  minors  at  the  commencement 
of  the  suit  and  owners  of  an  undivided  five- 
seventh  Interest  of  the  lot  In  question  at 
the  time  the  embankment  was  constructed. 
Then,  of  course,  their  right  of  action  ac- 
crued while  they  were  minors,  and  under  the 
evidence  the  statute  of  limitation  had  no  field 
of  operation  In  the  case ;  and  charges  1,  2,  3, 
and  4,  given  at  the  request  of  the  plaintiffs, 
In  so  far  as  tiiey  attempt  to  exempt  plaln- 
UOs  from  the  statnto  of  limitations,  abstract- 


ly apeafcing,  were  not  objecttonabla,  Goda 
1896.  {  2807. 

But  it  Is  insisted  by  the  appellant  that  un- 
der the  evidence  and  the  pleadlnga  (the  avw- 
ments  of  the  complaint)  the  charges  were 
inappropriate  and  were  erroneously  given. 
The  complaint  allies  the  embankment  was 
constructed  during  the  months  of  May,  June, 
Jiily,  August,  and  September;  but  the  aver- 
ment Is  under  a  videlicet  The  evidence 
\vlthout  conflict  showed  that  the  greater  por- 
tion of  the  embankment  was  constructed 
during  the  spring  of  1902,  and  from  that 
time  until  July,  1903,  nothing  more  was  done, 
and  the  construction  of  the  embankment  was 
completed  in  the  fall  of  1903,  and  prior  to 
the  commencement  of  the  suit  The  argu- 
ment of  the  appellant  Is  that  by  the  aver- 
ments of  the  complaint,  notwithstanding  the 
minority  of  the  plaintiffs,  their  right  of  re- 
covery was  confined  to  damage  accruing  dur^ 
ing  and  after  the  time  alleged  in  the  com- 
plaint up  to  the  commencnnent  of  the  suit. 
In  this  view  of  the  case,  these  charges  1,  2, 
3,  and  4  of  the  plaintiffs'  series  may  be  mis- 
leading In  their  tendencies;  but  this  would 
not  make  the  giving  of  them  error,  as  the 
defendant  could  have  had  protection  by  re- 
questing an  explanatory  charge. 

The  first  five  charges  in  the  d^endant'i 
series  were  In  effect  affirmative  charges  to 
find  for  the  defwdant  There  was  evidence 
in  the  cause  tending  to  aupirart  plaintiffs* 
right  of  recovery  in  all  respects  but  one. 
There  was  an  entire  lack  of  evidence  that 
the  defendant  In  conatructlng  the  embank- 
ment was  operating  under  a  privily  os  fran- 
chise aa  alleged  in  the  complaint  The  avo- 
ment  waa  a  material  one  In  the  cunplalnt 
The  court  was  not  required  to  take  judldal 
knowledge  of  the  tBct  that  the  defendant  waa 
operating  under  a  privilege  granted  by  the 
city.  Withont  erldmce  of  it  the  plalntues 
failed  to  make'out  th^  caa^  and  the  de- 
fendant was  entitled  to  have  the  court  give 
to  the  jury  diarges  1,  2,  and  8,  aa  requested 
by  It  In  writing. 

It  is  not  necessary.  In  the  light  of  what 
we  have  said,  to  comment  on  charges  4,  6, 
8,  9. 10.  11,  18,  H  end  15  further  than  to  say 
they  were  inapt  It  Is  sufficient  to  say  of 
charges  6  and  7  that  they  were  abstract 
But  we  think  the  charges  do  not  state  cor- 
rect pn^osltlons  of  law.  Code  1896,  |  1718; 
Hooper  v.  S.  &.  M.  R.  Co.,  69  Ala.  529. 
Charge  16  was  not  a  correct  statement  of 
law.  Code  1896,  §  8381 ;  Lowery  v.  Rowland, 
104  Ala.  420,  16  South.  88. 

For  the  errors  pointed  out,  the  judgment 
of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

HABAL80N,  DOWDBLU  and  ANDEB> 
SON,  JJ.,  concnr. 
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PATTESON  «t  al.  v.  GARTDB  «t  A 

(Supreme  Court  of  Alabama.   April  28,  1906.) 

1.  Judgment—Equitasz.!  Bkldet  —  PAsms 
Eutitlkd. 

Where  jadgment  Is  obtaiced  against  an  ad- 
mintotrator  by  f?olluiiioD  ^-'^h  Mm,  or  ft"-iri«'  to 
his  failure  to  use  due  diligence  in  defending 
the  action,  chancery  will  relieve  the  heirs,  unless 
it  was  for  a  valid  and  snbaiating  claim. 

2.  EXBCUTOaS  and  ADHimBTUTOBS— Olaihs 
Against  Estate. 

Where  plaintiff  rendered  domestic  services 
for  one  in  loco  parentis  to  her,  it  is  presumable 
that  no  payment  was  apectea.  though  the  pre- 
sumption may  he  orracome. 

[Ed.  Note. — For  cases  in  point,  see'  Tol.  22. 
Gent  Dig.  Executors  and  Administrators,  |  733 ; 
vol.  SO,  Cent  Dig.  Work  and  Labor,  SS  11»  17.] 

&  WlTKESSES  —  COHPBTEITOT  —  TBAHSACTIOH 
WITH  DecEDBHT. 

In  an  action  against  an  administrator  for 
services  rendered  decedent,  plaintiff  is  Incompe- 
tent to  give  evidence  as  to  transaction  with  de- 
cedent, nnder  Code  1896,  {  1794,  rendering  in- 
competent testimony  as  to  trairaactions  with  a 
decedent. 

[Ed.  Note.— For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witness^,  H  GS2,  661.] 

4.  EXKCUTOBS  AND  AdUINISTBATOBS  —  OLAIHB 

Against  Ebtatb— Evidbkob— Suftioibnot. 
In  an  action  against  an  administrator  for 
services  rendered  decedent  by  a  member  of  her 
fiunily.  evidence  that  decedent  stated  that  she 
wished  plaintiff  to  have  certain  proper^  after 
decedenrs  death  did  not  tend  to  show  liability. 

[Ed.  Note.— For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  SB 
ISn,  1ST8;  VOL  fiO;  Oeot.  Dig.  Work  and  La- 
bor. 1 13.] 

Appeal  from  Chancery  Court,  Marshall 
Ctmaty;  W.  H.  Simpson,  Chancellor. 

•To  be  officially  reported." 

Suit  bj  Sampson  Patteson  and  others 
against  W.  H.  Carter,  as  administrator,  and 
others.  From  a  decree  for  defendants,  com* 
plalnantB  appeaL  Bareraed  and  remanded. 

This  was  a  bill  filed  bf  the  faelrs  and 
grandcblldren  of  one  Sarah  Fattesm,  seek- 
ing to  set  aside  a  Jndgmait  by  default  reu- 
dmd  at  tbe  snlt  of  GeHa  PatteBon  against 
W.  H.  Carter,  as  administrator  of  said  Sarah 
FattCBiHi.  The  bill  alleles  collusion  between 
tiw  plalntUF  In  the  suit  and  the  administra- 
tor, or  a  fisilnre  on  tbe  part  of  the  administra- 
tor to  exercise  dltig^ioe  In  defending  the 
sulL  It  sets  up  that  tlwre  was  no  necesi^ty 
for  an  administration  and  no  dmands 
against  tbe  estate,  except  tbe  slmllated  de- 
mand of  Cella  Patteeim,  and  denies  ttiat 
the  estate  owes  Cella  Patteson  anything. 
The  bill  se^'  also  a  revocation  of  tbe  grant 
of  letters  of  administration.  Tbe  other  facts 
Gufflciently  appear  In  the  opinion. 

John  A.  Lnsk,  for  appellants.  Street  A 
Isbell,  for  appellees. 

ANDERSON,  J.  The  bill  avers  facts  from 
which  it  can  be  concluded,  and  which  aver- 
ments are  supported  by  the  proof,  that  the 
Judgment  was  obtained  against  the  adminis- 
trator, either  1^  collusion  with  him,  or,  at 


least,  from  a  failure  on  his  part  to  use  prop- 
er diligence  to  defend  the  suit;  and,  such 
being  the  case,  a  court  of  chancery  will  re- 
lieve the  heirs,  unless  It  was  for  a  valid  and 
subsisting  claim.  The  evidence  shows  that 
the  plaintiff  to  the  Judgment,  Celia  Patte- 
son, was  reared  by  the  Intestate  and  con- 
tinued and  lived  with  her  until  her  death, 
and  practically  occupied  the  same  relation- 
ship with  the  decedent,  the  latter  years  of 
her  life,  that  she  did  for  a  number  of  years 
previous  to  her  death.  She  performed  cer- 
tain services  In  and  about  the  place  and  for 
the  deceased,  and  In  return  received  a  main- 
tenance and  support  at  what  was  to  all  in- 
tents and  purposes  their  common  home.  She 
was  practically  a  part  of  tbe  family  of  Mrs. 
Patteson,  who  stood  in  the  relatlcm  of  a 
parent,  and  the  presumption  is  that  no  pay- 
ment is  expected  for  services  rendered  or 
support  furnished  by  the  one  to  the  other. 
"This  presumption  is  not,  however,  concln- 
slve,  and  may  be  overcome  by  proof  either 
of  an  express  agreement  to  pay  or  of  such 
facts  and  circumstances  as  show  satisfacto- 
rily that  both  parties  at  the  time  expected 
payment  to  be  made.  Whenever,  therefor^ 
compensation  Is  claimed  In  any  case  by  either 
parent  or  child  against  the  other  for  services 
rendered,  or  the  like,  tbe  Question  whether 
the  claim  should  be  allowed  must  be  detw- 
mlned  from  the  particular  circumstances  of 
the  case.  There  can  be  no  fixed  rule  govern- 
ing all  cases  alike.  In  the  absence  of  any  di- 
rect proof  of  an  express  contract,  the  question 
which  must  be  determined  is  whether  It  can 
be  reasonably  Inferred  that  pecuniary  com- 
pensation was  lu  the  view  of  the  parties  at 
the  time  when  the  services  were  rendered  or 
the  support  was  furnished ;  and  the  solution 
of  this  question  depends  upon  a  consideration 
of  all  the  circumstances  of  the  case."  21 
Am.  &  Eng.  Ency.  Law,  1061.  Tbe  only 
evidence  to  show  that  it  was  within  tbe 
contemplation  of  the  parties  that  Cella  Pat- 
teson was  to  receive  compensation  for  her 
services  was  her  own  t^timony,  which  was 
clearly  prohibited  by  section  1791  of  the  Code 
of  1896,  and  which  should  have  been  exclud- 
ed. With  this  evidence  excluded  there  is 
none  remaining  to  support  her  claim.  There 
was  some  proof  as  to  what  Mrs.  Patteson 
said  she  wished  Celia  to  have  after  her 
death,  hut  which.  Instead  of  evidencing  a 
subsisting  liability,  tended  to  indicate  that, 
as  her  attentions  to  her  were  gratuitous,  she 
desired  to  make  some  provision  for  her  after 
her  death,  and  she  did  not  recognize  that 
Cella  Patteson  had  a  charge  against  her 
estate  for  services.  Nor  does  it  appear  from 
the  evidence  that  it  was  within  the  mind  or 
contemplation  of  the  parties  that  any  relation- 
ship existed  the  last  few  years  different  from 
those  nnder  which  they  lived  so  many  years 
previous. 

The  chancellor  erred  In  refusing  complain- 
ant relief,  and  the  decree  is  here  reversed, 
and  one  here  «nt«red  annuiling  and  vacating 
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tbe  Judgment  and  rerokli^  tbe  letten  of  ad- 
ministration. 
Reversed  and  rendered. 

HARALSON,  DOWDBLL,  and  DENSOX, 
JJ^  concur. 


NASHVILLE,  C.  &  ST.  L.  RT.  et  al.  v.  WAL- 
LET et  al. 

(Supreme  Court  of  Alabama.  April  28,  1906.) 

1.  Tbesfass  —  Acts  Constitdtino  —  TAKina 
OF  Personal  PsonsTT. 

Where  a  shipper  loaded  vood  on  railroad 
cars,  and  the  railroad  company  was  not  a  party 
to  the  taking,  it  did  not  become  a  trespasser, 
though  subsequently  notified  by  the  owners  of 
the  wood  not  to  ship  it 

2.  AppBAii— Ebtibw— Habmijsh  Ih- 
BTBUcnons. 

In  an  action  of  trespass,  where  the  error 
in  sustaining  a  replication  was  not  insisted  on 
and  the  replication  was  proved,  plaintlfE  was  en- 
titled to  the  affirmative  charge,  and  hence  the 
court  conmiitted  no  error  in  refusing  charges 
requested  by  the  defendant. 
8.  Tboveb  and  GonvBBBion— OwniBSHXF  or 
Peopebtt— Burden  of  Proof. 

In  an  action  for  the  conversion  of  wood, 
where  plaintiffs  proved  ownership  and  that  the 
wood  was  taken  without  their  consent,  the  bur- 
den was  on  defendant  to  prove  that  the  particn- 
lar  wood  talien  had  been  paid  for  by  him. 
4.  Trial— ABsraACT  Instbdction. 

In  an  action  of  trover,  a  charge  that  if  the 
parties  had  been  putting  wood  along  a  rail- 
road, and  tbe  defendants  bad  been  taking  it 
up  in  parcels,  then  the  defendant  and  the  right 
to  act  on  this  plan,  and  taking  up  the  wood  paid 
for  by  the  defendants  would  not  make  them 
liable  in  trover,  was  abstract,  and  was  properly 
refused. 

6.  Tboveb  and  OoNVEBaiOR— Inbtbuotions. 

In  an  action  of  trover,  where  there  was  evi- 
dence tending'to  show  that  money  advanced  by  a 
defendant  to  plaintiffs  was  in  payment  for  the 
wood  taken,  uie  court  should  have  charged  that 
if  the  defendant  paid  for  the  wood,  and  plain- 
tiffs accepted  the  pay,  and  defendant  accepted 
tbe  measurements  of  the  wood  by  plaintiGEs, 
or  paid  for  it  on  their  statemoit  as  to  the 
amount,  tbe  plaintiffs  could  not  recover. 

Appeal  from  Circuit  Court,  Marshall 
County ;  W.  W.  Haralson,  Judge. 

"Not  ofHclally  reported." 

Action  by  John  W.  Walley  and  others 
against  tbe  Nashville,  Chattanooga  &  St 
Louis  Railway  and  another.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

This  l8  an  action  begun  by  appellee  against 
appellants,  the  railroad  company  and  one 
Stewart  The  first  Count  of  tbe  complaint 
was  In  trespass  for  the  taking  of  certain 
wood.  The  second  count  was  hi  trover  for 
the  same  property.  The  third  count  was  in 
case,  and  aoi^t  to  recover  for  the  removal 
of  the  property  and  consequent  destruction  of 
a  Hen  alleged  to  be  In  plaintiff  on  the  wood. 
The  defenses  set  up  by  the  railroad  ctnnpany 
were  tbe  graerai  Issue ;  and  that  the  wood, 
the  t^ng  of  which  is  averred  In  the  oom- 
platnt,  waa  delivered  to  the  defendant,  which 
la  a  railroad  company  engaged  in  the  busi- 


ness of  a  oommtm  carrier,  to  be  traiuported 
to  the  Eagle  Iron  Oomiiany  at  Attalla,  Ala., 
said  wood  being  delivered  to  said  railroad 
company  by  the  person  or  persons  in  posses- 
sion of  said  wood,  claiming  at  the  time  title 
and  ownership  thereof,  and  tlie  sflld  de- 
fendant avers  that  said  wood  waa  so  trans- 
ported by  It  as  such  common  carrier,  and 
delivered  to  tb&  Eagle  Iron  Company  In  ac- 
cordance with  the  instmctlona  of  the  shipper 
thereof ;  and  that  at  the  time  of  the  taking 
of  the  wood  It  was  a  railroad  company  and 
common  carrier  engaged  in  the  transportation 
of  freight  and  passengers  for  hire,  and  at 
the  thne  of  tbe  said  alleged  taking  of  the 
•wood  it  was  so  takoi  by  this  defendant  In 
good  faith  by  direction  of  the  Eagle  Iron 
Company  or  Its  authorized  agents,  who  at  the 
time  bad  apparent  control  of  tbe  wood,  and. 
the  present  capacity  of  investing  Itoelf  with 
the  possession  thereof,  and  delivered  the  raid 
wood  to  the  Eagle  Iron  Company  at  Attalla, 
Ala.  Demurred  were  filed  to  these  pleas 
and  overmled.  Whereupon  plaintiff  filed  the 
fbllowli^  r^ilcatlon  to  each  of  tbe  special 
pleas:  *7tae  plaintiffs  say  that  before  tbe 
removal  ot  the  said  [HKiperty  by  tiie  aald 
defendant  railway,  the  said  defendant  was 
notified  by  plalntitbi  that  said  property  waa 
the  property  of  plalntifb."  The  defoidant 
moved  to  strike  said  replication,  and,  after 
motion  was  overruled,  demurred  tliereto, 
which  demurrer  waa  overruled. 

The  evidence  tended  to  show  that  the  i^ln- 
tiffs  had  cut  and  piled  a  lot  of  cordwood 
along  the  railroad  of  tbe  defendant  rail- 
road company  under  a  contract  with  Stewart, 
and  that  about  20  cords  bad  beoi  loaded  and 
hauled  away  by  the  railroad  company  rmSsr 
directions  of  Stewart  Tbe  evidence  fnrtbw 
tended  to  show  that  the  wood  bad  not  been 
paid  for  by  Stewart,  had  not  been  measured, 
and  no  directions  had  beea  given  to  the 
railroad  company  by  tbe  owners  of  the 
wood  to  load  it  It  was  furtbw  shown 
without  confilct  that  Stewart  had  hands  to 
load  tbe  wood  and  that  It  was  loaded  by 
him.  It  waa  further  shown  by  the  testimony 
without  dispute  timt  defendant  railroad  com- 
pany's agent  was  notified  not  to  move  the 
wood,  as  it  was  the  property  of  plalntUh. 
There  was  evidence  tending  to  show  that 
Stewart  bad  paid  the  value  of  tbe  20  oords 
of  wood  to  the  plalntUh,  |15  to  <me  and  flO 
to  another. 

The  defendants  requested  the  court  in 
writing  to  give  tbe  following,  among  other, 
charges  to  the  jury,  which  the  court  reused: 
Charge  6:  "If  the  Jury  believe  tbe  evidence, 
there  can  be  no  recovery  tnm  the  defendant 
railway  under  tbe  first  count  In  the  ctun- 
plalnt**  Charge  10:  "Tbe  burdra  of  proof  in 
this  case  Is  upon  the  i^ntiffs  to  prove 
that  the  20  cords  wood  shipped  had  not 
been  paid  for  before  it  waa  shinited.''  Charge 
12:  "The  court  charges  the  jury  that  If 
the  parties  bad  been  putting  wood  on  tbe 
road,  and  tbe  d^endants  bad  bma.  taking 
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it  np  In  parcels,  then  tiie  defendant  bad 
tbe  right  to  act  npon  tbta  plan  of  talcing  op 
the  wood,  and  taklDg  ap  the  wood  paid  for  by 
the  defMidants  would  not  make  them  liable 
iQ  trover."  Charge  14:  "The  conrt  charges 
the  Jury  that  If  the  defendant  Stewart  paid 
for  the  20  cords  of  wood,  and  that  the  plain- 
tiffs accepted  the  pay  for  the  wood,  and  that 
Stewait  accepted  the  measnrements  of  the 
wood  by  plaintiffs,  or  paid  for  It  on  the  state- 
ment of  the  plaintiffs,  or  one  of  them,  that 
there  were  20  cords  of  wood,  the  plaintiffs 
cannot  recover." 

Tbwe  was  verdict  and  Jadgm«it  for 
plahitilb,  and  defoidants  aiKwal. 

Oscar  R.  Hundley,  fOr  appellant  NashTllle; 
0.  &  St  L.  By.  John  A.  Vaak,  tor  appellant 
Stewart   Street  ft  labell,  tor  appellees. 

ANDEStSON,  J.  The  first  count  of  the 
eomplaint  Is  trespass,  and  tbe  nndlspoted 
eridence  abowa  tliat  the  wood  was  loaded  on 
the  railroad  cars  by  Stewart  the  stalpp«, 
and  that  tlie  company  was  no  party  to  tbe 
taking.  If  tbe  wood  was  taken  Stewart 
and  d^vered  to  tbe  railroad  company  for 
shipment  the  company  did  not  become  a 
trespaaso',  altbongh  snbseqnoitly  notified  by 
tbe  plalntuni  not  to  ship  the  same.  Prince 
r.  PnAett  12  Ala.  882. 

Tbe  plaintiff  could  doubtless  maintain 
trorer  againBt  tbe  defendant  railroad,  but 
not  trespass ;  and,  but  for  the  condition  of 
tbe  pleading  cbai^  6.  rtfused  to  the  de- 
fendant railroad  company,  should  have  been 
glTOL  But  tbe  r^llcatlon  of  plaintiffs, 
upon  wbl(4i  Issne  was  joined,  was  proved, 
sod  plaintiff  was  entitled  to  the  afflrmatlve 
charge  as  against  said  defendant;  and  the 
court  therefore;  committed  no  reversible 
error  In  refusing  the  charges  requested  by 
said  d^endant  It  Is  true  that  a  motion  was 
made  to  strike  the  replication,  and,  when 
overruled,  demnrrera  were  Interposed,  and 
also  overruled.  The  r^Ucatlon  was  no 
answer  to  the  special  pleas,  so  far  as  they 
related  to  the  count  In  trespass;  hut  tbe 
rnling  of  the  court  In  this  respect  Is  not  In- 
sisted on  by  counsel  ftv  aKwllant  railroad 
cmnpany. 

If  the  trial  court  erred  upon  the  rulings  on 
the  evidence,  It  was  error  without  Injury, 
as  the  evidence  objected  to  was  clearly  In- 
nocuous to  either  of  the  defendants. 

Charge  10^  requested  by  the  defendants, 
was  properly  refused.  In  the  first  place. 
It  was  calculated  to  mislead  the  Jury  as  to  the 
burden  of  proof.  The  plalntifiTs  made  out  a 
prima  facie  case  when  they  proved  ownership 
and  that  Stewart  took  the  20  cords  of  wood 
without  tb^r  consent  Stewart  admitted 
that  plalntlffa  told  him  "not  to  take  or  ship 
this  particular  wood,  unless  be  measured  np 
and  paid  for  all  the  wood  th^  had  on  the 
road."  If  this  Identical  wood  bad  been  paid 
for  by  Stewart  tbe  burden  waa  on  bim  to 
prove  that  fact 


Charge  12,  requested  by  defendanti,  was 

abstract  and  properly  refused. 

Charge  14,  requested  by  defendants,  should 
have  been  given,  as  there  was  evld^ce 
from  which  the  Jury  could  have  Infeired  that 
the  money  advanced  by  Stewart  was  In 
payment  of  the  20  cords  of  wood.  While  It 
Is  true  tbe  defendant  railroad  company  has 
waived  the  right  to  insist  on  their  proposi- 
tion, Ita  action  cannot  prejudice  the  othra-  de- 
fendant Stewart 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HARALSON,  DOWOBLU  and  DENSON, 
J  J-  concur. 


SOUTHERN  RY.  CO.  T.  HALI* 

(Supreme  Court  of  Alabama.   April  28,  1906.) 

L  Quimwo  TiTLB— Plbadingb— Bill. 

A  bill  alleging  that  complainant  is  In  the 
peaceable  possession  of  land  and  is  the  legal 
and  equitable  owner  thereof,  that  the  defend- 
ant claims  or  Is  reputed  to  claim  Some  right 
title,  or  Interest  in  or  Incumbrance  on  the  land, 
aad  that  no  suit  Is  pending  to  enforce  or  test 
the  validity  of  defendant's  claim.  Is .  not  de- 
murrable. 

[EkI.  Note. — For  cases  bi  point  see  vol.  41. 
Cent  Dig.  Qnleting  Title,  !S  69-77.] 

2.  SaMB— BVIDMOB— SUFFICIEHCT. 

Id  a  suit  to  quiet  title,  testimony  ot  the 
complainant  that  he  is  In  peaceable  possession 

and  is  the  owner  of  the  land,  without  more,  is 
sufficient  evidence  of  possession. 

[IjA.  Note. — For  msps  in  "oint  aee  V(d.  41, 
Cent  Dig.  Quieting  Titie,  I  02.] 

8.  Sams— FATUEira  or  Taxes. 

Id  a  suit  to  quiet  titie,  the  payment  of 
taxes  on  the  land  la  not  of  itself  evideuce  of 
possession,  though  admissible  In  connection  with 
evidence  of  actual  possession  to  show  Its  ex- 
tent 

4.  Taxation— Tax  Died— SnrFiciENor. 

A  tax  deed,  failing  to  recite  that  the  probate 
conrt  ever  rendered  a  decree  for  the  sale  of 
the  land,  as  required  by  Code  1896,  |  4056^ 
was  void. 

5.  QniETINO  TnUE— ADlfISSIBII.ITT   ov  Bvx- 
DENCE— Possession  bt  Compainaht. 

In  a  suit  to  quiet  title,  in  which  there  was 
no  evidence  of  actual  possession  by  tbe  plaintiff, 
a  void  tax  deed  ^as  not  admissible  in  evidence. 

Appeal  teom  Chancery  Court  Marlon  Goun- 
tgr;  W.  H.  Simpson,  Chancelltw; 

*fCo  be  offlclally  reported." 

Action  by  W.  W.  Hall  against  the  Soutbon 
Railway  Company.  From  a  decree  In  favor 
of  complainant  defendant  appeals.  Revers- 
ed and  remanded. 

J.  H.  Bankhead,  Jr.,  for  appellaxit  A. 

F.  Flte,  for  appellee. 

HARALSON,  J.  The  bill  was  filed  In  this 
case,  under  section  800  of  the  Code  of  1890. 
It  alleged  that  complainant  was  In  the  peace- 
able possession  of  the  land  described,  and 
was  tbe  legal  and  equitable  owner  thereof; 
that  the  def wdant  daims  or  la  refuted  to 


Digitized  by 


Google 


136 


41  80UTHBBN  BEPOBTHB. 


dalm  some  right,  title  or  Interest  In  or 
IncutDbraDce  on  said  lands,  and  that  no  salt 
Is  pending  to  enforce  or  teat  the  validity 
of  defendant's  claim  or  Interest  In  said  lands, 
eta  l^e  demurrer  to  It  was  without  merit 
Adier  t.  SulUran,  IIS  Ala.  S82,  22  Sonth.  87. 

The  defendant  in  answering,  denies  that 
complainant  Is  In  the  peaceable  possession 
of  the  land,  and  that  be  la  the  legal  and 
equitable  owner  thereof.  It  also  sets  up  Its 
owDershlp  of  the  land  and  ttie  source  of  its 
title. 

The  word  "peaceable"  In  connection  with 
the  word  "posaeselon"  Is  used  "as  contradis- 
tinguished from  disputed  or  contested  pos- 
session, and  that  It  shall  be  under  claim  of 
ownership."  Adler  T.  Snlllwi,  110  Ala.  687, 
22  South.  87. 

"Actual  possession,  or  possession  In  fact, 
exists  when  the  thing  Is  In  the  Immediate 
occupancy  of  the  party,  or  his  agent  or 
tenant,"  Is  synonymous  with  "pedis  posses- 
slo."  28  Am.  &  Bng.  Bncy.  Law  (2d  I!;d.) 
288. 

"GonstmctlTe  possession,  a  possession  In 
law,  It  Is  sometimes  called.  Is  ttiat  possession 
which  the  law  annexes  to  the  l^al  title 
or  ownership  of  property,  when  there  Is  a 
right  to  the  Immediate  actual  possession  of 
such  property,  bat  no  actual  possession." 
Id.  239. 

"When  one  has  a  I^I  estate  In  fee  In 
land,  be  has  the  constractlve  possession,  un- 
less there  Is  an  actual  possession  In  some 
one  else."  It  Is  founded  on  the  existence  of 
title,  In  some  form.  Id. 

"It  is  a  legal  Impossibility  for  a  construc- 
tive possession  under  the  statute  of  uses 
to  vest  In  one  under  a  deed  from  another  who 
had  no  legal  estate  to  convey  ;  the  theory 
of  the  law  being,  that  constructive  possessiMi 
accompanies  the  legal  title."  Smith  v.  Gor- 
don, 136  Ala.  488,  34  South.  838. 

The  complainant  testified  that  he  was  In 
the  peaceable  possession,  and  was  the  owner 
of  the  land  described  hi  the  bill.  Without 
more,  this  was  sufficient  evidence  of  posses- 
sion. Steed  V.  Knowles,  97  Ala.  573, 12  South. 
75.  But  when  a  witness  swears  to  a  fact, 
It  may  be  shown  on  his  cross-examination, 
that  be  was  mistaken,  or  was  stating  a  mere 
conclusion,  without  facts  sufficient  to  base 
it  on.  On  his  cross-examination,  the  witness 
testified,  "I  have  never  exercised  any  acts  of 
ownership  of  tb,  lands  in  controversy,  except 
to  assess  and  pay  the  taxes  on  ."ame.  I  never 
went  on  said  lands  to  mine  coal  or  other 
mineral.  (He  only  claimed  a  mineral  right 
In  the  land.)  I  have  never  hma  on  mid 
lands  to  prospect  for  minerals."  The  pay- 
ment of  taxes  on  land  is  not  of  Itself  evidence 
of  possession,  but  In  connection  with  evidence 
of  actual  possession,  It  Is  admissible  to  show 
the  extent  of  such  possession.  Jay  v.  Stein, 
49  Ala.  514;  Green  v.  Jordon,  83  Aln.  220, 
S  South.  613,  8  Am.  St  Rep.  711.  Complain- 
ant also  tectifled,  that  defendant  has  a  claim 


to  the  lands,  and  he  thought  It  had  been 
assessing  and  paying  taxes  on  them. 

The  complainant  also  introduced  a  deed 
from  the  auditor  of  the  state  to  himself 
of  date  the  28tb  of  December,  1S95,  convey- 
ing to  him  the  land  In  question,  sold  by  the 
state  for  dellnqaent  taxes  dae  on  same.  The 
deed  failed  to  recite  that  the  probate  court 
had  ever  rendered  a  decree  for  the  sale  of 
said  lands  as  required  by  section  -Hfoii  of  the 
Code  of  1896;  and  the  proof  showed  that  no 
such  decree  had  In  fact  ever  been  rendered. 
Without  this,  no  validity  attached  to  said 
deed.  McKInnon  v.  Mlxon,  128  Ala.  612,  29 
South.  690;  Johnson  t.  Harper,  107  Ala. 
708.  18  South.  198. 

The  deed  though  void  to  convey  the  legal 
title,  would  have  been  competent  evidence 
as  color  of  title  to  mark  the  boundaries  and 
extent  of  the  purchaser's  possession.  If  there 
had  been  any  evidence  that  be  entered  and 
claimed  under  It,  but  Ihen^  was  no  snob  evi- 
dence. Indeed,  the  evidence  Is,  that  he  never 
eUd  enter  under  it  Bank  v.  Baker-Hill  Co, 
108  Ala.  639,  19  South.  47.  The  deed  was 
properly  excluded. 

It  is  sufficient  to  add,  that  the  complain- 
ant has  failed  to  present  such  a  case  as 
entitles  him  to  the  benefits  of  the  statute,— 
has  shown  no  possession,  actual  or  construc- 
tive. 

Berersed  and  remanded. 

DOWDELI^  AKDHiBSON,  and  DBN80N. 
JJ-  concur.  ' 


NOBIJg  T.  ANMISTON  MAT.  BANE. 
(Supreme  Court  of  Alabama.  April  28,  1008.) 

1.  Fbatjdb,  Statdts  of— FaomsB  to  Arsweb 
FOB  Dbbt  of  AnoTHE»— Pleadino — Sum* 

A  plea,  in  an  action  on  a  note,  which  «I- 
leses  that  the  note  is  void  nnder  the  'ifit- 
of  frauds,  becansa  the  same  was  given  for  the 
debt  of  another,  a  person  named,  is  sultioicnt 
as  against  a  demurrer  based  on  the  ground  that 
the  plea  does  not  state  for  whose  debt  Uw  note 
was  given. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  23, 
Cent.  Dig.  Fraods,  Statute  of,  |  Stt7.] 

2.  Principal  Ann  Subety  —  CoiXATEaAU 
Given  bt  PBinciFAi<— Right  of  Stott  as 
'Against  Cbbditob. 

A  surety  is  not  entitled  to  set  off  the 
amount  collected  on  collaterals  given  by  the 
principal  against  the  creditor's  demand. 

[Ed.  Note. — For  cases  In  point,  see  voL  40, 
Cent.  Dig.  Principal  and  Surety,  S|  393-396.] 

8.  Bills  and  Notes  —  Actions  —  Defenses— 
FATLtmB  or  CoNsiDKBATiON— Plea — Scm- 

CIENCV. 

A  plea,  in  an  action  on  a  note,  which  al> 
leses  that  the  maker  purchased  certain  property, 
relying  on  the  representation  of  the  payee  that 
the  same  belonged  to  him,  that  the  payee  did 
not  own  the  property  which  constituted  a  large 
part  of  the  value  of  the  note,  and  that  the  con- 
sideration for  which  the  note  was  given  failed, 
is  demurrable. 

[Ed.  Note. — For  cases  In  jx^t  see  vol.  7. 
dent  Dig.  Billa  and  Notes^  ifim  U^t.] 
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4.  SAin  —  FSAUDCIAnT    BSPBESElTTATIOin  — 

PUA— SlTFFICrKHCT. 

A  plea,  in  an  action  on  a  note,  which  al- 
lies that  the  maker  purchased  property  from 
the  PAjea  in  nliaiiee  on  his  zepresentation  that 
be  was  tlie  owner  thereof,  that  the  representa- 
tion vas  antme,  and  by  reason  of  the  untrue 
statements  as  to  the  ownership  of  the  property 
for  which  the  note  was  given  the  same  is  Toid, 
Ss  denanmble. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Gent.  Dig.  Bills  and  Notes,  »  1524,  1525.] 

fi.  8AiiK~-SKT-Orp— Plea— SuTFiciENCT. 

A  plea,  in  an  action  on  a  note,  which  al- 
leges that  the  payee  Is  indebted  to  the  malcer 
in  a  specified  sum  as  damages  for  breach  of  a 
oontract  wherein  the  payee  gaaiantied  that  it 
would  collect  and  realixe  on  and  for  a  certain 
interest  in  the  stock  of  a  company  a  right  to 
property  and  other-stock  which  the  payee  trans- 
ferred to  the  malier  at  the  time  of  the  execu- 
tion of  the  note,  that  the  maker  was  unable  to 
realize  such  sum,  that  the  payee  for  a  suiB- 
cieot  cooaideratlon  guarantied  to  the  maker  the 
receipt  by  him  of  such  siun,  wherefore  the  maker 
daims  that  the  payee  is  indebted  to  him  in  a 
specified  sum,  with  interest  thereon  from  "the 

 day  of  ,  189—,"  which  the  maker 

oflere  to  set  oS.  etc  fa  demurrable,  because  It 
eontaina  Uanks,  and  falls  to  snfficlsntiy  set 
out  the  contract,  and  fails  to  show  that  there 
was  any  consideration  for  the  guaranty. 

a.  sau. 

A  plea,  in  an  action  on  a  note,  which  si- 
lica that  the  payee  let  to  the  mak«  a  safety 
deport  box  in  which  he  deposited  valuable 
papers,  that  the  box  was  broken  open  and  the 
papezB  lost,  by  reason  of  which  he  suffered 
oamMes  in  a  specified  sum,  and  that  he  In- 
curred traveiing  expoises  in  an  effort  to  avoid 

effect  of  the  Uma,  which  damages  and  travel- 
lac  expenses  he  offers  to  Mt  off  against  the 
demand,  is  dcmorrable. 
7.  Bamk. 

A  plea  In  an  action  on  a  note,  which  al- 
Isgea  that  the  maker  hired  a  safety  deposit 
bi^  from  the  payee  and  deposited  valnable  pa- 
pers consisting  of  deeds  and  mortgages  there- 
mi  that  the  box  was  broken  open  ana  tbe  papers 
lost,  tfaat  among  tbe  papers  deposited  was  a 
title  deed  to  real  estate  which  was  sold  by  the 
maker,  bat  by  reason  of  his  inability  to  furnish 
to  the  purchaser  his  title  deed  there  was  a 
driay  in  closing  np  the  sale,  during  which  time 
the  maker  was  in  default  in  making  the  con- 
veyance, and  by  reason  of  the  delay  and  the  loss 
of  the  title  deed  he  was  damaged  In  the  desig- 
nated sum,  which  he  offers  to  set  off  against  the 
demand,  is  demurrable. 

&  Same. 

A  plea  in  an  action  oo  a  note,  which  al- 
legea  that  the  payee  is  indebted  to  the  malnr 
In  a  eperified  sum  for  money  paid  by  the  maker 
to  the  payee  by  mistake,  which  amount  he  offers 
to  set  off  against  the  demand,  is  demurrable. 

9.  Save— FAiLtTBK  of  Considebation— Plea— 

SUPFICIEMOr. 

A  plea  in  an  action  on  a  note,  which  al- 
leges that  the  note  was  given  to  the  payee  for  a 
part  of  the  purchase  price  of  property  which  he 
sold  to  the  maker,  that  the  payee  guarantied 
that  the  property  was  of  a  specified  valae,  and 
that  the  maker  would  receive  that  amount  there- 
for, and  that  he  could  not  realize  from  the 
property  such  sum,  is  demurrable  as  settit^c  up 
a  plea  of  failure  of  consideration. 

10.  Same— Set- Oft— Plea— SuFFiciENOT. 

A  plea  in  an  action  on  a  note,  which  al- 
leges that  at  the  time  of  its  maturity  the  maker 
was  indebted  to  the  payee  in  a  specified  sum  for 
money  bad  and  received.  In  that  the  maker  was 
a  surety  on  a  promissory  note  made  by  a  third 
person  for  $3,000.  to  which  note  a  lane  number 
vt  acooonts  woe  attached  as  collateral,  that  the 


payee  collected  on  said  accounts  f3,000,  which 
was  understood  at  the  time  of  the  maker  be- 
coming surety  for  the  third  person  would  on 
collection  be  applied  to  the  payment  of  tbe 
note,  and  that  the  payee  failed  to  credit  on  the 
note  the  amount  collected,  and  represented  to 
the  maker  his  inability  to  make  collections,  is 
demurrable  on  the  ground  that  the  maker  is  not 
entitled  to  set  off  ths  amounts  collected  from  the 
collaterals. 

11.  Baub. 

A  plea  in  an  action  on  a  note,  which  al- 
leges that  the  payee  is  indebted  to  the  maker  in 
a  specified  sum  for  the  conversion  of  certain 
property,  which  was  of  a  value  designated, 
which  property  the  maker  has  demanded  of  the 
payee,  but  which  it  has  failed  to  surrender,  is 
good  as  against  a  demurrer  based  on  the  ground 
that  tbe  plea  seeks  to  set  off  a  claim  sounding 
in  damages,  and  that  there  is  no  averment  of 
a  demand  for  the  property,  aAd  that  it  is  not 
shown  that  the  payee  bad  any  money  to  whicli 
the  maker  was  entitled. 

IZ  Saub. 

A  plea  In  an  action  on  a  note,  which  al- 
leges that  the  payee  is  indebted  in  a  specified 
sam  to  the  maker  by  reason  of  the  fact  that  tbe 
payee  held  a  mortgage  on  the  property  of  tbe 
maker,  and  that  in  order  to  raise  money  to  pay 
the  same  he  made  a  sale  thereof  with  the  payee^ 
consent,  tfaat  before  he  could  consummate  tbe 
sale  it  was  necessary  for  the  payee  to  cancel  the 
mortgage,  which  he  failed  for  an  unreasonable 
time  to  do,  whereby  the  maker  made  several 
trips  at  a  cost  of  a  specified  sum  per  day,  and 
lost  a  specified  nnmber  <d  days  at  a  spwdfled 
sum  per  day  In  procuring  tbe  cancellation  of  the 
mortgage,  is  demurrable  on  the  ground  that  tbe 
plea  is  insufficient  as  a  plea  of  set-off.  and  that 
the  damages  claimed  therein  are  too  ranote,  and 
that  the  claim  set  forth  sounds  in  damages 
merely. 

Appeal  from  Otj  Court  of  Akmlaton;  Thom- 
as W.  Coleman,  Judge. 

"Not  ofllclally  reported.** 

Action  by  the  Anniston  National  Bank 
against  Stephen  N.  Noble.  From  a  judgm^t 
for  plaintifr,  defendant  appeals.  Bereraed 
and  remanded. 

Tbe  complaint  in  this  case  contaliu  six 
counts;  the  first  five  claiming  varloos  soms 
due  by  dem^ind  promissory  note  made  on  tbe 
29tb  day  of  May,  1896,  for  K448.89.  The 
sixth  count  claims  especially  the  sum  of 
$190.68  as  attorney's  fees  as  provided  In  the 
note.  The  defendant  interposed,  anvrng  otb- 
ers,  the  following  pleas : 

"(4)  That  the  said  alleged  note  or  obliga- 
tion Is  TOld  under  the  statute  of  frauds. 
Defendant  avers  that  the  same  was  givNi 
for  the  debt,  default,  or  miscarriage  of  an- 
otlier,  to  wit,  John  Noble." 

"(7)  That  said  plaintiff  Is  indebted  to  said 
defendant  in  the  sum  of  $i300,  vis.:  That 
this  defendant  was  surety  to  said  plaintiff 
on  a  note  or  notes  made  by  the  Goal  City 
Company,  to  which  note  or  notes  upon  which 
defendant  a  large  number  of  accounts  of  va- 
rious persons  (whose  names  and  the  amount 
of  each  and  all  are  unknown  to  defendant) 
were  attached  as  collateral  security.  That 
plaintiff  brought  a  suit  to  recover  Judgment 
in  this  hoiwrable  court  against  the  defend- 
ant upon  said  Goal  City  notes,  upon  which 
defendant  was  snrelT.   Said  Judgment  was 
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(Alt. 


reooTered  on  tbe 
and  was  for  $- 


day  of 


■V  which  amonnt,  with  the 


«08t  of  tald  salt,  defendant  has  paid.  De- 
fmdant  aren  that  said  plaintiff  oollected 
from  such  accounts  so  assigned  to  It  as  col- 
lateral to  the  note  or  notes,  which  defend- 
ant was  surety  on,  and  which  said  sums 
so  collected  should  haTe  beeo  credited  on  such 
notes;  but  defendant  avers  that  said  sums 
were  not  so  credited,  and  Instead  this  de- 
fendant had  to  pay  and  did  pay  said  Coal 
City  Company  note  and  debt  due  to  plaintiff, 
and  defendant  arers  that  he  did  not  know 
of  such  collection  by  plaintiff  at  the  time  of 
such  payment  of  said  Coal  City  Company 
debt  by  defendant  Defendant  avers  that 
the  said  plaintiff  collected  from  said  collater- 
al account  a  large  sum,  to  wit,  $3,000,  and 
which  sum,  with  Interest  thereon,  be  offers 
to  set  off  against  the  demand  of  plaintiff, 
and  asks  Judgment  for  the  excess." 

"(9)  The  defendant  avers  that  said  plaintiff 
Is  Indebted  to  blm  In  the  said  snm  of  $3,000 
for  money  paid  to  plaintiff  by  mistake,  In 
tbia :  That  when  said  note  was  given  plain- 
tiff represented  and  stated  to  defendant  that 
it  owned  the  Interest  wblcb  John  Noble  had 
formerly  owned  In  tbe  Rome  Foundry  Com- 
pany, which  was  estimated  at  such  sale  to 
be  worth  $3,000.  That  upon  such  statement 
and  representation  by  plaintiff,  wblcb  de- 
fendant relied  on,  believing  that  plaintiff 
x)wned  such  Interest  In  sucb  Rome  property, 
defendant  agreed  to  purchase  the  same,  and 
did  purcbase  what  said  plaintiff  claimed  to 
own,  to  wit,  the  Interest  known  as  the  *John 
Noble  Interest,'  In  said  Rome  property.  That 
the  said  plaintiff  did  not  own  such  John 
Noble  Interest  In  tbe  said  property.  That 
-said  property  was  a  large  part  of  the  value 
of  said  note.  Wherefore  the  defendant  says 
that  the  consideration  for  which  said  note 
was  given  has  failed. 

"(10)  Tbe  defendant,  for  further  answer 
to  tbe  plaintiff's  complaint,  says  that  the 
said  note  Is  void  by  reason  of  tbe  representa- 
tion made  by  the  plaintiff  as  to  tbe  owner- 
ship of  the  said  John  W.  Noble  interest  In 
sucb  Rome  property  as  set  out  In  the  ninth 
plea;  that  such  representation  that  said  plain- 
tiff owned  such  interest  In  said  Rome  proper- 
ty was  untrue,  and  by  reason  of  said  untrue 
statements  as  to  such  ownership  of  said 
property,  for  which  tbe  said  note  was  glv- 
«n,  the  said  note  Is  void." 

"(13)  Further  answering  said  complaint, 
this  defendant  says  that  tbe  plaintiff  Is  Just- 
ly Indebted  to  blm  In  tbe  sum  of  $1,500  as 
damages  for  tbe  breach  of  a  certain  coatract 
made  by  the  said  plaintiff  with  this  defend- 
ant, wherein  the  said  plaintiff  did  guaranty 
to  this  defendant  that  it  could  and  would 
collect  and  realize  on  and  for  a  certain  Inter- 
est In  the  stock  of  the  Woodstock  Iron  Com- 
pany No.  1  a  certain  right  or  claim  to  prop- 
erty in  or  near  the  city  of  Rome,  Ga.,  and 
certain  other  stock  which  the  plaintiff  trans- 
ferred to  thlfl  dtfandant  at  tbe  time  of  mak- 


ing the  note  aued  aa  In  Ibis  case  for  the  sum 
of  $7,833;  but,  notwithstanding  the  most  care- 
ful and  eiergetlc  management  and  disposition 
of  said  stocks  in  tiie  manner  directed  by  tbe 
said  plaintiff,  thla  defendant  was  wholly  no- 
able  to  realize  the  said  $7,838,  and  realized 
only  therefrom  the  sum  of  $7,701.  And  tbe 
defwdant  avers  that  the  said  plaintiff  for 
a  BOfilciait  consideration  then  and  there  paid 
him  did  guaranty  and  warrant  to  this  de- 
fendant the  receipt  by  him  as  aforesaid,  that 
he  failed  to  realize  tbe  said  snm  so  gnarao* 
tied  and  warranted  by  the  plaintiff  by  the 
said  sum  of  $725.  Wherefore  defendant  says 
that  the  said  plaintiff  la  Indebted  to  him  in 
thesnm  of  $7^,  with  the  interest  tiiereon,  from 

the   day  of  ,  189—,  which  de- 

foidant  offers  to  set  off  or  recoup  against 
the  demands  of  the  plaintiff,  and  asks  Judg- 
ment for  the  excess. 

"(14)  Fnrthor  answering  the  plalntUTs 
complaint,  this  defendant  says  that  tbe  said 
plaintiff  as  a  part  of  Its  business  has  what 
is  commonly  known  as  safety  deposit  boxes, 
wblcb  It  lets  or  hires  to  Its  customers  and 
others  for  hire,  for  the  safe-keeping  of  val- 
uable papers;  that  this  defendant  did  rent  or 
hire  from  the  said  plaintiff  one  of  Its  said 
safety  boxes,  and  In  which  be  deposited  with 
the  said  plaintiff  and  under  its  care  and  keep- 
ing valuable  papers,  consisting  of  deeds  and 
mortgages,  etc.;  that  by  some  means  unknown 
to  this  defendant,  while  the  said  plaintiff  had 
the  custody  and  control  of  the  said  safety 
box  having  In  It  defendant's  said  valuable 
papers,  the  said  box  was  broken  open  by 
some  means  unknown  to  tbe  defendant,  and 
the  defendant's  said  papers  were  lost,  and  hy 
reason  of  tbe  loss  of  the  said  papers  this  de- 
fendant has  suffered  damage  In  the  sum  of 
$500,  which  defendant  offers  to  set  off  against 
tbe  demand  of  tbe  plaintiff,  and  asks  judg- 
ment for  the  excess. 

"(10)  For  further  answer  to  the  plaintiff's 
complaint  this  defradant  says  that  by  reason 
of  tbe  loss  of  the  said  papers  mentioned  In 
the  plea  last  above,  and  In  the  effort  to  avoid 
the  effect  of  such  loss,  it  has  been  necessary 
for  him  (defendant)  to  incur  traveling  ex- 
penses In  coming  from  his  place  of  abode 
at  Pretoria,  Ga.,  to  Annlston  three  or  more 
times;  that  the  said  triim  were  made  with 
tbe  knowledge  and  at  the  request  of  the  said 
plaintiff;  that  In  addition  to  the  expenses  of 
said  trips  defendant  lost  yalnnble  time, 
viz.,  some  eight  or  ten  days,  and  all,  as  de- 
fendant avers,  on  account  of  tbe  loss  of 
said  papers  so  left  In  said  box  In  plalntlfTs 
care;  that  the  said  traveling  expenses  of  said 
tripR  and  loss  of  time  have  cost  this  defend- 
ant the  sum  of  $300,  which  be  offers  to  set 
off  against  the  demand  of  the  plaintiff,  and 
asks  Judgment  for  the  excess. 

"(16)  For  further  answer  to  tbe  plaintiffs 
complaint  this  defendant  says  that  by  reason 
of  tbe  loss  of  said  papers  so  lost  from  said 
safety  box,  which  was  deposited  for  safe- 
keeping with  the  said  plaintiff,  among  which 
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papers  wen  title  deeds  to  a  boose  and  lot 
\n  Annfston,  that  the  Bald  boose  and  lot  were 
»ld  tbis  defendant,  hot  tgr  reason  of 
Us  Inability  to  furniBh  to  tfae  purcbaser  bla 
title  deeds,  which  were  lost  aforesaid,  there 
vu  delay  hi  closlns  op  the  said  sale,  during 
ffUcb  time  this  defendant  was  In  d^anlt 
Id  makiiig  a  conveyance. of  said  boose  and 
lot,  and  by  reason  of  said  delay  and  the  loss 
of  said  title  deeds  defendant  was  damaged 
In  a  lai^  Bum.  to  Wit,  the  sum  of  $300,  all 
of  whicli  was  known  to  the  plaintiff,  and 
vbtcli  said  sum  the  defendant  offers  to  set 
off  against  the  demand  of  the  plaintiff,  and 
asks  Judgment  for  the  excess. 

"(IT)  For  further  answer  to  the  complaint 
tbIs  defendant  says  that  the  said  plaintiff 
is  Indebted  to  the  defendant  In  the  som  of 
$300  for  money  paid  by  the  defendant  to  the 
said  plaintiff  by  mistake,  and  which  amount 
be  ofTers  to  set  off  a^Inst  the  demand  of  the 
plaintiff,  and  asks  Judjnnent  for  the  excess. 

"(18)  For  further  answer  to  the  complaint 
defendant  says  that  the  consideration  for 
vliich  said  note  was  given  has  failed  In  tbls: 
That  the  note  was  given  to  the  plaintiff  for 
a  part  of  the  purchase  price  of  certain  prop- 
erty, which  the  said  plaintiff  sold  and  trans- 
ferred to  the  defendant;  that  the  said  plain- 
tiff guarantied  and  warranted  to  this  de- 
fendant that  the  said  property  was  of  the 
value  of  $8,250,  and  that  the  defendant  could 
and  would  receive  that  amount  for  the  same; 
and  defendant  avers  that  he  did  not  and 
could  not  realize  from  the  said  property  the 
■aid  sum  of  $8,250,  lacking  at  least  $1,200  of 
doing  so.  Wberefore  the  defendant  says  that 
tfae  consideration  for  said  note  has  failed." 

•'(25t  That  at  the  time  of  maturity  of 
pblotllTs  said  cause  of  action  the  said  plaln- 
tlff  was  indebted  to  the  defendant  In  the  sum 
3f  $.500  for  money  had  and  received  as  fol- 
lows, viz.:  Defendant  was  the  surety  on  a 
promifisory  note  made  by  the  Coal  City  Coal 
Company,  bearing  date  about  the  let  day  of 
December,  1903,  for  $3,000,  to  which  note  a 
ifli^e  number  of  accounts  from  various 
persons  (whose  names  and  amounts  of  each 
sDd  all  sucb  accounts  are  unknown  to  defend- 
ant) were  attached  and  pledged  as  collateral 
security  by  said  Coal  City  Company;  that 
■aid  plaintiff  collected  upon  said  accounts  so 
assij^ned  and  pledged  to  It  by  said  Coal 
Cit^  Company  the  sum  of  $3,000,  which  was 
agreed  and  understood,  at  tbe  time  of  de- 
fendant's becoming  sucb  surety  for  sucb 
Coal  City  Coal  Company,  would  upon  col- 
lection and  payment  be  applied  to  tlie  pay- 
ment of  said  note  for  $3,000;  bot  defendant 
avers  that  tbe  said  plaintiff  has  collected 
lai^  amounts  upon  said  pledges,  whldi  it 
has  failed  to  credit  upon  said  $3,000  note, 
and  represented  to  this  defendant  that  said 
plaintiff  was  unable  to  collect  such  collateral 
so  pledged,  sod  required  and  d«nanded  that 
this  def«idant  pay  said  Coal  City  note  for 
S3,ooa  Defendant  averred  tbat  upon  the 
rejvesoitatloii  tbat  plaintiff  had  not  realized 


on  said  collaterals  def  ei^nt  paid  said  sum  of 
$3,000  to  tbe  pbintlff.  Wherefore  tbe  de- 
fendant avers  that  the  amounts  collected  are 
doe  to  this  def«idant,  and  were  so  due  at 
tbe  time  of  tbe  accrual  of  said  alleged  cause 
of  action,  and  whldi  amoont,  to  wit,  the  som 
of  $8,000  so  collected  from  said  defendant  up- 
on said  collaterals,  defendant  offers  to  set  off 
against  the  demands  of  the  plaintiff,  and 
asks  Judgment  for  the  excns. 

"C!6>  For  furttier  answet  to  ttia  first, 
second,  and  tiilrd  coonts  of  the  complaint, 
defendant  says  that  the  said  plaintiff  Is  in- 
debted to  defendant  In  the  som  of  $3,000  for 
money  paid  to  the  plaintiff  by  mistake  [and 
here  tollowa  tbe  allegation  In  more  elaborate 
form  set  ont  in  plea  0  above].  For  further 
answer  to  said  connt,  defendant  says  that 
the  consideration  ot  said  note  has  failed  [and 
h^re  followa  an  elaboration  of  tbe  averments 
In  plea  0  above  set  out]." 

Plea  28  is  an  elaboration  of  tbe  avermenta 
contained  in  plea  10  above  set  ont. 

Flea  30:  "For  forOier  answer  to  said 
complaint  as  amended,  defendant  says  tbat 
said  plaintiff  is  indebted  to  said  defendant 
in  tbe  som  of  $4,000  damages  for  the  con- 
version by  plaintiff  of  49  shares  of  die  capital 
stock  of  tbe  Anniston  Olty  Land  Company, 
In  this:  Tbat  said  pbtintlff,  having  in  its 
possession  49  sbarra  of  tbe  capital  stock  ot 
the  Anniston  City  Land  Company,  a  corpora- 
tion organized  under  tbe  laws  of  Alabama, 
which  waa  the  property  of  tbe  defendant, 
applied  and  appropriated  the  same  to  Its 
own  use,  and  which  was  of  tbe  value  of  tbe 
sum  of  $4,000,  wblcb  said  som,  with  Interest 
thereon,  tbe  defendant  offers  to  set  off 
against  the  donands  of  the  plaintiff  and 
asks  Judgment  for  the  eirc^w,  whldi  stock 
defendant  has  demanded  of  plaintiff,  and 
which  it  fiiils  and  refoses  to  sorrender  to 
him." 

Plea  82  Is  an  elatxHratlon  of,  plea  18  above 
set  oot,  exc^t  as  to  amounts;  in  this  plea 
the  amount  alleged  to  have  been  realised 
being  $7,107.S0. 

In  plea  33  defendant  offers  to  set  off  the 
sum  of  $500,  which  be  alleges  plaintiff  owes 
him  by  reason  of  tbe  fact  tbat  plaintiff  held 
a  mortgage  on  certain  property  of  defendant, 
and  in  order  to  raise  money  to  pay  off  tbe 
mortgage  defendant  made  a  sale  of  the 
property  with  plaintiff's  consent,  and  before 
be  could  consummate  toe  sale  it  was  nec- 
essary for  plaintiff  to  cancel  and  deliver 
said  mortgage  which  it  failed  for  an  un- 
reasonable time  to  do.  Wberefore  defend- 
ant had  to  make  several  trips,  three  la  all,  at 
a  CMt  of  $50  per  trip,  and  lost  10  days,  at  $t0 
per  day.  In  procuring  a  cancellation  of  the 
mortage,  and  that  said  trips  and  expenses 
were  made  necessary  solely  by  the  action  of 
the  plaintiff  In  failing  to  sorrender  the  said 
mortgage,  so  that  tbe  sale  could  be  closed  up. 

The  plaintiff  filed  the  following  demurrers 
to  plea  No.  7:  "(1)  It  does  contain  a  blank 
date  oa  to  the  month  and  tlie  year,  (f^ 
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Tbere  Is  a  blank  amount  of  dollars  not  filled 
In  Bald  plea.  (3>  Defendant  Is  not  entitled 
to  set  off  in  this  action  the  amounts  collected 
from  the  collaterals  of  the  Coal  Olty  Com- 
pany. (4)  The  surety,  when  sued  on  note, 
Is  not  entitled  to  set  ofT  collaterals  of  the 
principal  d^oslt  or  hypothecated  with 
the  payee  of  a  note.  ^)  It  does  not  appear 
that  the  defendant  has  paid  the  debt." 

To  the  ninth  and  tenth  pleas  the  following 
grounds  were  assigned:  "(1)  The  mistake 
relied  on  Is  not  sa£BcientIy  set  up.  (2)  It  Is 
not  shown  what  part  of  the  note  sued  on  Is 
based  on  said  John  Noble's  Interest  In  said 
Rome  property.  (3)  It  Is  not  sufficiently 
shown  what  the  John  W.  Noble  interest  In 
said  Rome  pr(^erty  has  to  do  with  the  note 
sued  on.  (4)  The  meaning  of  said  plea  Is 
obscure  and  unintelligible.  (5)  It  is  not 
averred  that  plaintiff  Is  insolvent.  (6)  It  Is 
not  averred  how  or  wherein  the  consider- 
ation for  said  note  sued  on  has  failed.  (7) 
It  presents  an  immaterial  Issue."  To  the 
tenth  plea  the  following  additional  ground  is 
Interposed:  "It  Is  not  shown  how  or  wherein 
said  note  sued  on  Is  void." 

To  the  thirteenth  plea  the  following  are  the 
grounds  assigned:  "(1)  Bald  plea  contains 
blanks.  •  •  •  (8>  Said  certain  contract 
is  not  Buffldently  set  out,  and  its  said  brief 
not  sufficiently  averred.  (4)  It  Is  not  shown 
that  there  was  any  consld^ation  for  said 
guaranty  alleged  to  bave  been  made  by  the 
plaintiff." 

To  the  fourteenth  plea  the  following 
grounds  were  assigned:  "(1)  Said  plea  seeks 
to  set  off  a  claim  sounding  In  damages  mere- 
ly. (2>  It  is  not  stated  when  the  defendant 
rented  or  hired  tlie  said  safety  or  d^Kwlt 
box  from  plaintiff.  (S)  It  Is  not  stated  what 
valuable  papers  were  contained  In  said  box. 

(4)  It  Is  not  stated  what  writings,  deeds,  or 
mortgages  were  given  by  the  defendant  to 
plaintiff.  (5)  Mo  snfflefent  negligence  of 
plaintiff  is  v/errei.  in  sold  Dlea." 

To  the  fifteenth  plea  the  grounds  of  demur- 
rer assigned  to  the  fourteenth  plea,  with  this 
addition:  "The  defendant's  said  traveling 
expenses  are  too  remote,  and  the  amount  due 
defendant  for  said  eight  or  ten  days'  leas  of 
time  Is  not  recoverable." 

To  the  sixteenth  plea  the  same  grounds  as- 
signed to  the  fourteenth  plea  and  the  follow- 
ing addlti(Hial  grounds:  "(1)  It  Is  not  shown 
how  or  wherein  the  defendant  was  damnged 
to  the  extent  of  $3,000.  (2)  It  Is  not  shown 
what  was  the  delay  in  clearing  up  said  sale. 

(5)  It  Is  not  shown  that  the  facts  set  out  In 
said  plea  are  the  proper  subject  of  set-off." 

To  the  seventeenth  plea:  "(1)  It  Is  not 
pliown  how,  or  wherein,  or  what  was  the 
mistake  by  which  defendant  paid  plaintiff 
the  sum  of  $3,000.  (2)  It  Is  not  shown  under 
what  circumstances  or  conditions  the  said  de- 
fondant  paid  the  said  $3,000.  (8)  There  is 
nothing  In  said  plea  to  apprise  the  plaintiff  of 
what  said  mist.ike  consisted  in." 

To  plea  18  the  following  grounds  were  as- 


signed: "(1)  It  is  not  averred  that  plaintiff 
Is  Insolvent.  (2)  It  Is  not  averred  that  there- 
was  any  consideration  for  said  alleged  guar- 
anty of  plaintiff.  (3)  Said  contract  1b  not 
sufliclently  set  forth.  (4)  The  breach  of  said 
contract  Is  not  sufficiently  set  out  (5)  It  ap- 
pears that  the  statement  of  plaintiff  In  said 
plea  was  nothing  -more  than  an  opinion  of 
the  plaintiff,  for  which  an  action  will  not 
lie." 

To  the  twenty-fifth  plea  Is  assigned  the 
following  grounds  of  demurrer:  *'(2)  I>efend- 
ant  is  not  entitled  to  set  off  In  said  action  the 
amoimts  allied  to  have  been  collected  from 
the  collaterals  of  the  Coal  City  Company.  (3) 
The  amounts  collected  from  the  Coal  City 
Company  were  not  doe  to  the  defendant,  and 
he  is  not  entitled  to  use  said  amoonts  as  a 
basis  for  a  set-off,  (4)  Said  plea  Is  insufO- 
dent  as  a  set-off,  in  that  It  does  not  show  that 
defendant  has  a  valid  counter  demand  owing 
him.*' 

To  plea  26  the  following  grounds  were  as- 
signed: "(2)  Said  plea  is  self -repugnant.  In 
this:  The  first  part  of  said  plea  counts  on 
misrepresentations  made  by  the  plaintiff  to 
defendant,  and  second  part  of  said  plea  avos 
that  said  $3,000,  was  paid  by  mistake 
defendant  •  *  •  (4)  It  is  not  shown 
what  part  of  the  note  or  notes  sued  on  Is 
based  upon  said  John  Noble's  Interest  in 
said  Borne  property.  .  *  *  *  ^  Said  plea 
does  not  negative  or  deny  the  fbct  that  de- 
fendant acquired  the  John  Noble  interest  bi 
the  Borne  Foundry  Company  tbrougb  his 
trade  with  plaintiff.  (9)  Bald  misrepresenta- 
tions are  not  snffldentiy  set  out*'  To  plea 
27  tiie  same  grounds  are  an^ned  as  to 
plea  26,  and  In  addition:  "It  does  not  snffi* 
dently  appear  how  or  wher^  the  cmsldera- 
tion  of  said  note  has  tailed."  To  plea  S8  the 
same  grounds  are  assigned  as  those  asslgoed 
to  pleas  26  and  27. 

To  plea  80  'are  assigned  the  ftrtlowing: 
"(1)  Said  plea  seeks  to  set  off  a  claim  sounding 
in  damages  merely.  0&)  There  is  no  aver- 
ment of  any  demand  on  plaintiff  fOr  said 
stock  OF  the  value  thereof.  (3)  It  Is  not 
shown  by  said  plea  that  plaintiff  received  or 
had  any  money  to  the  defendant's  use  or  to 
which  defendant  was  entitled.  (4)  It  is  not 
shown  from  whom  said  plaintiff  received 
said  money." 

To  plea  32  the  following  were  assigned: 
"(1)  It  Is  not  averred  that  there  was  any 
consideration  for  said  alleged  guaranty  of 
plaintiff.  (2)  Said  contract  does  not  effi- 
ciently set  forth.  *  •  •  (4)  The  breach  of 
said  contract  is  not  sufficiently  set  forth." 

"To  plea  33  the  following  grounds  were 
assigned:  "(1)  Said  plea  Is  Insufficient  as  a 
plea  of  set-off.  (2)  The  damages  claimed  In 
said  plea  are  too  remote.  (3)  The  claim  set 
forth  in  said  plea  sounds  In  damages  merely." 

W.  F.  Johnam.  tor  appellant;  J.  J.  Wil- 
lett,  tor  appellsa. 
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DOWDBLL,  J.  The  only  questions  pre- 
Hnted  by  the  record  arise  on  the  rultngs  of 
die  tower  court  on  the  pleadings.  Demurrers 
were  sustained  to  the  defendant's  pleas  num- 
bered 4,  7,  9,  10,  13.  14,  IS,  16^  17,  IS,  26,  26. 
27.  30,  32,  and  33. 

Plea  No.  4  Invokes  the  statute  of  frauds  in 
defense  of  the  action.  There  was  but  a  sin- 
gle groQDd  assigned  in  the  demurrer  to  this 
plea,  and  that  was  that  the  plea  did  not  state 
for  whose  debt,  default,  or  miscarriage  the 
note  sued  upon  was  given.  Whatever  other 
faults  the  plea  may  have  possessed.  It  did 
not  possess  the  one  pointed  out  by  the  demur- 
nr.  and  the  court  therefore  erred  in  sustain- 
ing the  demurrer  to  the  plea. 

Plea  No.  7  was  subject  to  the  first  five 
ETDUDdB  of  the  demurrer  to  this  plea.  A 
nretr  is  not  entitled  to  set  off  the  amount 
collected  on  collaterals  given  by  the  principal 
defendant  against  the  plaintiff's  demand. 

Pleas  9  and  10  were  both  defective,  and 
both  Babject  to  one  or  more  of  the  gronnds 
of  demarrer  assigned  as  to  these  pleas. 

The  thirteenth  plea  was  subject  to  the  first, 
tblrd,  and  fourth  grounds  assigned  In  the 
tonnrrer  to  this  plea. 

The  fourteentb,  fifteenth,  sixteenth,  sev- 
nteesth  and  eighteenth  pleas  were  each 
bnlty  In  one  or  more  respects,  as  pointed  out 
br  the  several  demurrers  to  these  pleas.' 

Plea  ^  was  subject  to  the  second,  third, 
ud  fourth  grounds  assigned  by  the  de- 
mnrrer. 

Plea  26  was  subject  to  the  second,  fourth, 
^th.  and  ninth  grounds  assigned  by  tbe 
^nrrer  to  this  plea. 

Plea  27  was  ^nbject  to  the  tenth  ground  of 
^ourrer  assigned  to  the  plea,  besides  being 
la  other  respects  faulty. 

Plea  2S  was  faulty  In  one  or  more  of  the 
respects  pointed  out  in  the  demurrer  to  this 
plea. 

Plea  30  was  not  open  to  any  of  the  grounds 
(rf  demoner  assigned,  and  the  court  erred  In 
ttstalnJng  the  demurrer  to  this  plea. 

Plea  32  was  subject  to  the  first  second, 
ud  fourth  grounds  ftstigned  In  the  demurrer 
to  this  plea. 

No  reveralble  error  was  committed  In  sus- 
taining the  demurrer  to  plea  33. 

Por  tbe  enon  pointed  out,  the  judgment  of 
the  eoort  will  be  reversed,  and  the  cause  re- 
BttDded. 

Berersed  and  remanded. 

lURALSON,  ANDERSON,  and  DBNSON, 
iit  concur. 


THOMAS  V.  THOMAS. 
'SapreBM  Court  of  Alabama.  April  28,  1900.) 
1>  PUADIHG— SR-OTF  ANn  COUNTKBCLUK— 

Acnoif  *0B  Pbici  or  Goods— Rkcoupmkut 

-TiTLB  or  PLBADinO. 

In  an  action  for  the  price  of  a  stock  of 
wlliDM7  cooda.  a  plea  termed  by  the  defendant 
*  "plea  A  raconn^nentt"  claiming  a  sum  had 


and  received  by  plaintiff,  which  the  defendant 
offers  as  a  set-off  against  the  demands  of  the 
plaintiff  and  claims  jndement  for  the  excess, 
waa  not  demurrable,  l>emg  good  as  a  set-ofl, 
though  not  aa  a  plea  of  recoapment. 

2.  Sales  —  Requisites  or  Contract — BZB- 

CUTED  OB  EXECUTOBT  CONTBAOT. 

A  contract  for  tbe  sale  of  a  stock  of  mil- 
linery goods,  under  which  nothing  remained  to 
be  done  to  determine  tlie  quality,  quantity,  or 
value  of  the  goods,  and  all  that  remained  to  be 
done  was  to  check  op  the  invoice  furnished  by 
the  seller  to  ascertain  what  deduction  should 
be  made  on  account  of  goods  sold  out  of  the 
stock  subsequent  to  the  time  the  invoice  was 
furnished,  was  an  executed,  and  not  an  execu- 
tory, contract. 

[Bd.  Note. — ^For  eases  in  point,  see  vol.  4S, 
Gent  Dig.  Sales,  S|  162-170;] 

3.  Saw— Action  fob  Pbicb— EvinENCs. 

In  an  action  for  the  price  of  a  stock  of 
millinery  goods,  where  the  only  pleaa  were  tbe 
general  issue  and  a  plea  of  set-off,  evidence  of 
a  breach  of  warrantr  or  of  fraud  was  inadmissi- 
ble. 

4.  Sau— ElzPBBSs  Wabbanthb. 

A  contract  of  sale  containing  an  ezprev 
warranty  excluded  the  Idea  of  any  other  war- 
ranty. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Sales,  {  760.] 

Appeal  from  City  Court  of  Birmingham;  0. 
W.  Ferguson,  Judge. 

"To  be  ofilclally  reported." 

Action  by  Mary  J.  Thomas  against  Annie 
Thomas.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

This  action  was  begun  by  attachment  at 
the  snlt  of  Mary  J.  Thomas,  doing  business 
under  tbe  name  and  style  of  "Madame  De- 
mans,"  against  Annie  Thomas,  alleged  to  be 
Mrs.  R.  T.  Thomas,  ahd  sought  recovery  in 
damages  for  failure  on  the  part  of  the  de- 
fendant to  take  the  goods  mentioned  In  the 
certain  contract  hereinafter  set  out,  and  the 
refusal  of  the  defendant  to  pay  the  rent  of 
a  certain  storehouse  for  the  mouth  of  Man^ 
The  contract  Is  set  out  in  the  complaint  and 
is  in  words  and  figures  as  follows: 

"This  contract,  made  and  entered  Into  by 
and  between  Madame  Demans,  of  the  city  of 
Blrmingluun,  Ala.,  party  of  the  first  part,  and 
Mrs.  R.  T.  Thomas,  Jr.,  of  Central  City, 
Ky.,  party  of  the  second  part,  witnesseth : 
That  the  said  party  of  the  first  part  for  and 
In  consideration  of  tbe  sum  of  $460,  $60  of 
which  said  sum  Is  paid  in  cash,  the  receipt 
of  which  Is  hereby  acknowledged,  and  the 
bslance,  $410,  to  be  paid  upon  the  delivery 
by  the  first  party  to  tbe  second  party  of  the 
property  hereinafter  set  out,  said  payment 
not  to  be  made  later  than  April  1,  1004,  In 
any  event,  does  hereby  sell  and  convey  to 
party  of  the  second  part  all  the  millinery 
goods,  stocks,  and  fixtures  now  belonging  to 
the  psrty  of  tbe  first  part  as  shown  by  In- 
voice  of  same  sent  heretofore  by  party  of 
the  first  part  to  party  of  the  second  part, 
and  also  the  lease  of  the  bouse  in  Birming- 
ham, Ala.,  to  October  1,  1904,  In  which  said 
party  of  the  first  part  la  now  conducting 
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a  mlllfnery  boslness,  at  $dO,  tbe  price  now 
paid  by  party  of  the  first  part,  or  whatso- 
ever that  price  may  be.  not  to  exceed  $60  per 
month.  Said  goods  and  fixtures  are  now  sit- 
nated  In  No.  317  19th  St.,  In  tbe  city  of 
Birmingham,  Ala.  Tbe  said  part7  of  tbe 
first  part  warrants  said  goods,  stocks,  and 
fixtures  free  of  any  debt  mortgage.  Incum- 
brance, or  adverse  claim  of  any  kind.  Should 
the  goods  not  turn  out  as  per  said  Invoice, 
or  party  of  the  second  part  falls  to  secure 
said  house  to  October  1,  1904,  or  the  length 
of  term  lease  of  the  party  of  the  first  part 
runs,  then  tbls  contract  is  null  and  void. 
Tbe  party  of  tbe  first  part  also,  as  part  of 
the  consideration,  agrees  to  sell  the  good  will 
of  said  business,  and  agrees  not  to  engage  In 
the  millinery  business  In  that  county,  in  Bir- 
mingham, while  the  party  of  the  second  part 
Is  engaged  In  said  boBlness  at  said  place  or 
city.  Should  any  of  the  conditions  of  this 
contract  be  violated  as  to  the  stock  and  fix- 
tures or  lease  of  sold  baslness,  then  the 
party  of  tiie  first  part  agrees  to  refund  to 
party  of  the  second  part  said  ^tO.  Witness 
our  hands  this  the  26th  day  of  February, 
1901  [Signed]  Urs.  B.  T.  Thomas,  Jr.,  Ma- 
dame Demans. 

"I  accept  this  proposition  as  modified  by 
telegrams  sent  and  received  by  the  parties 
since  this  contract  Is  forwarded.  Telegram ; 
'Received  at  1919  1st  Ave.,  Birmingham,  Ala. 
Feb.  19.  1904,  dated  Central  City.  Ey.,  19. 
To  Mrs.  Demans,  817  19th  St:  I  wIU  al- 
low fflaOO  wholesale  price  shortage,  will 
claim  one-half  wholesale  price  for  all  over. 
If  go,  must  leave  tomorrow  night  for  Bast 
Answer  qnlck.  Mrs.  R.  Y.  Thomas.'  Tele- 
gram. 'Birmingham,  AUu,  Feb.  SOtb,  Mrs. 
B.  T.  Thomas,  Central  City,  Ky. :  Telegram 
received.  Proposition  accepted  provided  you 
pay  Harcb  rent  and  all  cash  on  delivery  of 
store  before  March  Ist  Wire  answer.  Ma- 
dame Demans.'  Tel^am:  'Madame  De- 
mans, 317  19th  St,  Blrmlngbam,  Ala.:  Will 
pay  March  rent  Balance  cash  as  soon  as 
can  get  there  and  check  stock.  Answer. 
Mrs.  R.  Y.  Thomas.*  Telegram:  'Birming- 
ham, Ala.,  20.  Mrs.  R.  T.  Tbomas,  Central 
City,  Ky. :  Proposition  acc^ted.  Will  sign 
contract  as  modified.   M,  Demans.*  ** 

Plea  1  was  the  general  Issue  and  plea  4 
was  as  follows:  "And  by  way  of  recoup- 
ment to  the  demand  of  plalntlflT  defendant 
claims  of  the  plaintiff  the  sum  of  $50  money 
bad  and  received  by  plaintiff  on  the  26th  day 
of  February,  1901,  and  due  at  the  time  of 
the  commencement  of  this  action  for  tbe 
use  of  defendant,  which  amount  Is  due  and 
unpaid,  and  which  defendant  here  offers  as 
an  ofFset  against  the  demands  of  plaintiff  and 
claims  Judgment  for  the  excess." 

On  the  trial  of  the  cause  the  court  permit- 
ted testimony  in  reference  to  the  value  of 
the  goods  and  the  character  of  the  goods, 
and  permitted  It  to  be  shown  that  the  prices 
paid  as  shown  by  tbe  invoice  called  for  first- 
dass  goodSi  and  that  the  goods  sold  were  not 


worth  the  price  paid;  and  fbe  court  per* 
mltted  the  Invoice  to  be  testified  to  item  by 
item  aa  to  the  price  mentioned  on  It  and  the 
value  of  the  goods  sold  In  It  to  show  that  tbe 
goods  were  not  worth  the'  price  paid. 

Sterling  A.  Wood  and  Kerr  &  Haley,  for 
appellant  Leadbetter  &  Jobnston,  for  ap- 
pelteft 

DOWDELL,  J.  This  Is  an  actim  to  re- 
cover damages  for  tbe  breacSi  of  a  contract 
Tbe  contract  was  in  writing  and  la  set  out 
In  full  In  the  complaint  The  cause  was  tried 
In  tbe  court  below  on  Issiie  Joined  on  pleas 
Nos.  1  and  4.  A  demurrer  was  interposed  to 
plea  4,  which  was  overmled,  and  the  rul- 
ing of  the  court  constitutes  the  i^nnd  of  the 
first  assignment  of  error.  Plea '4  Is  termed 
by  the  pleader  a  plea  of  recoupment  and  aa 
such  was  insufficient  bnt  was  good  as  a  plea 
of  set-off.  There  was,  thnefore,  no  error  prej- 
udicial to  tbe  plaintiff  in  overruling  Uie 
demurrer  to  this  plea,  v 

Tlie  contract  set  out  In  the  complaint  is  an 
executed,  and  not  an  ^ecntory,  contract 
There  was  nothing  which  remained  to  be 
done  between  the  parties  to  determine  tbe 
Qualily,  quantity,  or  value  of  the  goods.  All 
thst  remained  to  be  done  was  to  dieck  up  the 
invoice  furnished  by  plaintiff  to  the  defendant 
for  the  purpose  of  ascertaining  what  deduc- 
tion should  be  made  on  account  of  goods  sold 
out  of  the  stock  subsequent  to  the  time  that 
the  said  Invoice  was  furnished.  Hudson  v. 
Weir,  29  Ala.  294;  4  Mnyfield's  Dig.  p.  745, 
I  60.  Plea  No.  1  w&B  the  general  Issne.  and. 
as  we  have  said,  plea  No.  4  was  tbe  plea  of 
set-off.  These  were  tbe  only  pleas  upon 
which  tbe  case  was  tried.  In  the  absence  of 
special  -pleas  of  a  breach  of  warranty  or  of 
fraud,  evidence  of  such  matters  ts  Irrelevant, 
and  should  not  be  admitted  against  the  ob- 
jection of  the  party  against  whom  It  Is  of- 
fered. There  was  evidence  of  this  diameter 
admitted  against  tbe  objection  of  the  plain- 
tiff, and  in  this  respect  tbe  trial  court  com- 
mitted error. 

Tbe  contract  sued  upon  contains  tbe  fol- 
lowing express  warranty:  "The  said  party 
of  tbe  first  part  warrants  said  goods,  stock, 
and  fixtures  free  of  any  debt  mortgage.  In- 
cumbrance, or  adverse  claim  of  any  kind." 
And  the  contract  contains  the  further  clause: 
"Should  the  goods  not  turn  out  as  i>er  snld 
invoice,  or  tbe  party  of  the  second  part  fail 
to  secure  said  bouse  to  October  1,  1904.  or 
the  length  of  term  leat^e  of  tbe  party  of  tbe 
first  part  runs,  then  this  contract  Is  null 
and  void."  The  contract  containing  an  ex- 
press warranty  excludes  the  Idea  of  any 
other  warranty  than  that  so  expressed. 
Moreover,  as  was  said  In  West  v.  Cunning- 
bam.  9  Port.  104,  33  Am.  Dec.  300:  "The 
rule  that  a  sound  price  warrants  sound  prop- 
erty, and  unless  there  be  a  special  agreement 
to  take  the  property,  sound  or  unsonad.  Is 
not  according  to  the  course  of  judicial  decl- 
■lona  of  common  law,  and  !■  not  th*  law  of 
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ma  state."  But  we  need  not  ptmae  the  dls- 
CDssion  aloi^  tliis  line,  since,  under  the  issues 
Id  tbe  case,  evidence  of  mlsrepreeentatlon  in 
the  sale  of  the  goods  was  not  competent,  and 
should  not  have  been  admitted  against  the  oh- 
Jections  of  the  plaintiff. 

For  tbe  errors  pointed  out,  the  jadgment 
of  the  coort  will  he  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DBNSON. 
JJ.,  conctir. 


HUTCHINSON  et  al.  r.  NATIONAL  BANK 

OF  COMMERCE. 
(Snprnne  Conrt  of  Alabama.  April  28,  1906.) 

L  Assignments  fob  Benkpft  or  Cbbditoiib— 
Right  of  Crbditob  to  Assebt  that  a  Funo 
18  A  Trust  Pnnn — Ebtopvkl. 

A  creditor  of  an  {nsolvent,  flliiw  a  petition 
bpfore  tbe  rvglitter  in  chancery  sePKing  a  pref- 
trmce  over  other  creditors,  la 'not  thereby  es- 
topped from  asserting  tt>at  a  fund  In  tbe  bands 
of  the  assignee  is  a  trust  fund  held  for  his 
benefit 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Anignnients  for  Benefit  of  Creditors, 
M  1016-102a] 

Z  Bahrs  and  Banrihg  —  CoLUonoN  or 
Dbafts^  REt-ATioei  Between  Bank  and 

HULIIEB — CONTBACT. 

A  holder  of  a  Arnff  "<"it  H  M  a  ^--nV  fnr 
collection,  with  fautmctlons  to  collect  and  remit 

the  proceeds  to  a  banlier  luv  ihc  noliiei*  u  cit-utc. 
Held  thnt,  in  view  of  tbe  inRtructiODB.  the  re- 
lation between  the  bank  and  bolder  was  that  of 
prloripal  and  agcDt.  and  not  that  of  creditor 
and  debtor  or  general  depmitor,  and  tbe  bank 
could  not.  wfthoat  the  consent  of  the  holder, 
change  the  relation  by  any  conduct  in  dealing 
with  the  proceeds. 

3.  Tbuots — Foi-Lowiso  Tbubt  Funds. 

So  long  as  trust  property  can  be  followed, 
the  property  into  which  it  has  been  converted 
remains  subject  to  the  trust,  and,  where  one 
mixra  trust  funds  with  his  own,  ttie  whole  will 
be  treated  aa  trust  property,  except  so  tar  as  he 
niay  be  able  to  dlstmcalsh  what  is  his. 

[Ed.  Note^ — For  cases  In  point;  see  voL  47, 
Cent.  Dig.  Trusts,  |  520.] 

i  Same. 

The  doctrine  that,  bo  long  as  trust  prop- 
«rty  can  be  followed,  the  property  into  which 
it  has  been  converted  remains  !«abject  to  the 
tnut,  applies  In  every  case  of  a  tnist  relation, 
and  applies  to  moneys  deposited  in  s  bank  and 
to  the  debt  thereby  created. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
CcDL  Dig.  Trusts,  I  614.] 

5.  Same. 

A  holder  of  a  draft  sent  it  to  a  bank  for 

collection,  with  instmction  to  collect  and  re- 
mit tbe  proceeds  to  a  banker  for  the  holder's 
mdit  The  drawee  of  the  draft  paid  it  by  bis 
draft  on  a  tbird  person,  which  was  sent  by  the 
bank  to  its  correspondent.  The  correspondent 
rollected  the  money  from  the  third  person,  and 
afterwards  paid  Use  proceeds  to  the  assignee 
of  the  bank,  which  was  inwlvent  at  the  time 
it  received  the  draft  for  collection.  Held,  that 
the  ht>lder  traced  the  proceeds  into  the  hands  of 
the  assignee,  and  showed  that  such  proceeds 
ronatituted  trust  property  for  his  benefit. 
[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
>nt.  Dig  Trusts,  I  626 ;  vol.  6,  Cent.  Dig.  Banks 
•nd  Banking.  i67SH>l 


Appeal  from  Chancery  Cour^  Lee  County ; 
W.  W.  Whiteside,  Chancellor. 

"To  be  officially  reported." 

Action  by  the  National  Bank  of  Commerce- 
against  J.  N.  Hutchinson  and  others.  From 
a  Judgment  for  plaintiff  defendants  appeaL 
AfHrmed. 

This  cause  was  tried  upon  an  agreed  state- 
ment of  facta,  upon  petition  of  the  National 
Bank  of  Commerce  to  declare  a  trust  In  its 
favor  on  money  la  tbe  hands  of  the  aselgnees- 
of  tbe  Insolvent  Sbapard  Bank  and  (rt»jectIoii« 
filed  to  the  petition  by  the  other  creditors  of 
the  Insolvent  bank  and  tbe  assignees.  The- 
agreed  statement  of  fact  Is  In  the  following 
words:  "It  la  agreed  that  on  February  19. 
190B.  the  National  Bank  of  Commerce  In  St. 
Louis  sent  to  the  Sbapard  Bank  a  draft  on 
Erwln  ft  Co.  for  $572,63,  with  exchange,  bill 
of  lading  attached,  instrdcting  that  bank  to- 
collect  tbe  amount  and  ronlt  In  New  Tork 
exchange  to  llessrs.  Kountse  Bros.,  bankers, 
New  Tork  City,  for  Its  credit;  advising  It 
by  its  numbers;  that  on  the  24th  day  of 
February,  1004,  said  Erwln  ft  Co.  paid  said 
draft  by  giving  the  Sbapard  Bank  a  draft  on 
Charles  Scbuessler  ft  Sons,  at  La  Fayette, 
Ala.,  for  9640,  which  was  the  amount  of  tbe 
draft  on  Erwln  ft  Co.  and  the  amount  of  tbe 
freight  on  ttie  shipment  of  com  covered  by 
said  bill  of  lading;  that  tbe  Sbapard  Bank 
forwarded  tbls  Schueesler  draft  to  tbe  Bank 
of  La  Fayette  for  collection  on  February  25. 
1004;  that  Charles  Scbuessler  ft  Sons  paid 
said  draft  to  the  Bank  of  La  Fayette,  and 
said  bank  placed  tbe  amount  tbua  paid  to- 
the  credit  of  tbe  Sbapard  Bank;  that  <»i 
the  28th  day  of  February.  1904,  the  said 
Sbapard  .Bank,  Instead  of  following  tbe  In- 
stractloDS  of  the  Bank  of  Commerce  of  SL 
Louis,  sent  It  at  St  Louis  lt»  draft  No. 
17,130  on  the  Hanover  Bank,  New  Tork  City, 
payable  to  the  order  of  the  Commercial  Bank 
in  St  Louis,  for  $572.63,  aa  proceeds  of  tbe 
collection  of  said  draft,  which  the  Commer- 
cial Bank  forwarded  on  tbe  29th  day  of 
February,  the  day  of  Its  receipt  to  the  Na- 
tional Park  Bank,  of  New  Tork  City  for  Ite 
credit:  that  on  tbe  day  of  tbe  arrival  of 
said  droft  No.  17.130  in  New  York  City  It 
was  presented  to  the  Hanover  National  Bank, 
which  declined  to  pay  the  same,  stating  that 
the  Sbapard  Bank  was  In  tbe  bands  of  the 
bank  department;  that  the  Sbapard  Bank 
closed  its  doors  and  ceased  to  do  business 
after  banking  hours  on  the  2Cth  day  of 
February,  1904;  that  the  Sbapard  Bank 
made  an  assignment  of  all  of  its  property 
and  assets  to  N.  P.  Renfro  and  A.  L.  Dow- 
dell  on  the  3d  day  of  March,  1004,  at  which 
time  the  Bank  of  La  Fayette  was  indebted  to 
the  Sbapard  Bank  In  the  said  sum  of  $640, 
paid  It  by  Scbuessler  ft  Sons  on  the  draft  of 
Erwln  ft  Co.;  that  after  said  assignment 
tbe  said  Bank  of  La  Fayette  paid  tbe  said 
sum  of  $640  to  Renfro  and  Dowdell  as  as- 
signees of  said  Shapard  Bank,  and  that  said 
assignees  now  bold  aald  sum  of  |G40  In  tbelr 
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bands  as  safd  assignees;  that  at  the  time 
the  National  Bank  of  Commerce  sent  the 
Sbapard  Bank  the  draft  on  Erwln  &  Co.  for 
collection,  and  for  several  weeks  prior  there- 
to, the  Shapard  Bank  was  In  an  Insolvent 
<K>ndltion,  In  that  Its  liabilities  far  exceeded 
Its  available  assets,  which  ought  to  have 
been  known  to  the  officers  of  said  bank  and 
was  not  known  to  the  National  Bank  of  Com- 
merce In  St.  Loals;  that  since  said,  assign- 
ment said  Sbapard  Bank  has  been  ascer- 
tained by  sworn  appraisers  to  be  hopelessly 
Insolvent  and  is  so  reported  by  the  asslgn'>es ; 
that  A.  B.  Bamett  and  other  objecting  credi- 
tors represented  by  him  are  creditors  of 
the  said  Shapard  Bank." 

Albert  E.  Bamett.  for  appdlanta.  George 

P.  Harrison,  for  appellee. 

DOWDELL,  J.  The  Shapard  Bank,  being 
Insolvent,  made  an  assignment  for  the  benefit 
of  its  creditors.  This  trust  was  being  ad- 
ministered In  the  chancery  court  under  cbai>- 
ter  113,  8S  4152,  4173,  of  the  Code  of  1896. 
The  money  claimed  by  the  Bank  of  Commerce 
as  being  held  in  trust  for  Its  benefit  was  In 
the  bands  of  the  assignees  of  the  Sbapard 
Bank,  and.  held  and  claimed  by  the  assignees 
under  the  deed  of  tisslgnment.  The  Bank 
-of  Commerce,  in  filing  its  petition  before  the 
roister  in  chancery  seeking  a  preference  over 
the  insolvent  bank's  creditors,  did  not  there- 
by estop  itself  from  asserting  a  claim  to  the 
fund  In  question  as  a  trust  fund  held  for  its 
benefit  Winston  v.  Miller,  139  Ala.  250,  85 
South.  853.  Under  the  agreed  statement  of 
facts,  on  which  the  case  was  beard  by  the 
chancellor,  the  relation  between  the  Bank  of 
Commerce  and  the  Shapard  Bank  was  neither 
that  of  creditor  and  debtor  in  the  ordinary 
sense,  nor  of  general  depositor,  but  rather 
that  of  principal  and  agent  The  draft  on 
Vnrin  &  Co.,  with  bill  of  lading  attached, 
sent  to  the  Sbapard  Bank  for  collection  by 
the  Bank  of  Commerce,  was  coupled  with 
Instructions  from  the  latter  bank  for  speclflo 
application  of  the  proceeds  of  the  draft  when 
collected.  These  apedflc  Instructions  took 
the  particular  transaction  without  the  ordi- 
nary course  between  corresponding  banks, 
In  which  the  relation  of  creditor  and  debtor, 
Ot  general  depositor,  would  result;  and  the 
collecting  bank  could  not,  without  the  con- 
sent of  the  initial  bank  and  in  violation  of 
the  latter's  instructions,  alter  or  change  the 
relation  so  created  by  any  subsequent  conduct 
or  action  of  its  own  in  dealing  with  the 
proceeds  of  the  draft  when  collected.  The 
Shapard  Bank  was  Insolvent  at  the  time  it 
received  the  draft  for  collection,  which  fact 
was  known  to  the  officers  of  said  bank,  but 
unknown  to  the  Bank  of  Commerce.  To  per- 
mit the  insolvent  bank  under  such  circum- 
stances, by  its  dealings  In  the  collection  of 
the  draft  and  In  violation  of  the  Instructions 
Slven,  to  prejudice  the  right  of  the  owner  of 
the  funds  when  collected,  would  be  contrary 
to  eveir  principle  ot  equity  and  Justice  The 


principles  above  stated,  we  tbink,  are  fully 
sustained  by  authority.  Morse  on  Banking 
(4th  Ed.)  VOL  2.  S  668,  and  volume  1  of  the 
same  author,  H  185,  188,  248 ;  Zane  on  Banks 
and  Banking.  $$  174,  190,  344  ;  3  Am.  & 
Eng.  Ency.  Law  <2d  Ed.)  p.  847,  and  note 
4;  Grant  t.  Walah  (N.  Y.)  46  Am.  St  Bflgw 
626. 

The  doctrine  Is  well  established  that  w 
long  as  trust  property  can  be  traced  and  fol- 
lowed, the  property  into  which  It  has  been 
converted  remains  subject  to  the  triist ;  tiud, 
if  one  mixes  trust  funds  with  bis  own,  the 
whole  will  be  treated  as  trust  propcrtj?  ex- 
cept so  far  as  he  may  be  able  to  distinguish 
what  Is  bis.  This  doctrine  applies  In  every 
case  of  a  trust  relation,  and  as  well  to  moneys 
deposited  In  a  bank,  and  to  the  debt  thereby 
created,  as  to  every  other  description  of  prop- 
erty. National  Bank  t.  Insurance  Co.,  104 
U.  S.  54,  26  L.  Ed.  693;  Evaosville  Bank  v. 
German  Bank,  165  D.  S.  556,  16  Sup.  Ct 
221,  39  L.  Ed.  259:  St  Louis  Brewing  Go. 
T.  Austin,  100  Ala.  313,  13  South.  908;  Birch- 
er  T.  Walther.  1C3  Mo.  461.  63  S.  W.  681; 
Paul  V.  Draper,  158  Mo.  197,  59  S.  W.  77, 
81  Am.  St  Rep.  296.  In  the  case  at  bar, 
It  is  shown  that  Erwln  &  Co.  paid  the  draft 
of  the  Bank  of  Commerce  by  their  draft  on 
Scbuessler  &  Sons,  which  was  aeot  by  the 
Shapard  Bank  to  the  Bank  of  La  Fayette. 
The  last-named  bank  collected  the  money 
from  Scbuessler  &  Sons,  which  it  afterwards 
paid  to  the  assignees  of  the  Sbapard  Bank. 
So  the  fund  in  question  Is  traced  directly 
into  the  bands  of  the  assignees,  and  was  ac- 
companied with  the  trust  character  with 
which  it  was  originally  Impressed.  We  con- 
cur in  the  conclusion  of  the  chancelloz^  and 
his  decree  will  be  afllrmed. 

Affirmed. 

WEAKLET.  C.  J.,  and  HABAUSON  and 
DSNSON,  JJ.,  concur. 


PORD  V.  LEWIS. 
(Supreme  Court  of  Alabama.  April  28.  1906.) 

1.  MOBTOAOGS  —  F0KECI.0BnitE  —  MATDBITT  Or 

Debt— NoHPATMEHT. 

Where  a  mortgage  provided  for  a  sale  of  the 
mortgaged  property  In  case  the  mortgagor  failed 
to  pay  the  secured  Indebtedness  or  "any  part 
thereof  when  due."  it  authorised  a  sale  on  de- 
fault of  any  one  of  the  notes,  which  deteult 
would  operate  as  a  forfeiture  pro  tanto. 

[Ed.  Note. — For  cases  In  point,  see  voL  3S, 
Cent  Dig.  Mortgages,  |  1019.1 

2.  Same— Balance  of  Debt— Matukitt. 

Where  a  mortgage  provided  for  payment 
of  the  debt  in  installments,  the  mortgagor's 
faflure  to  pay  either  of  the  notes  at  maturity 
did  not  make  the  other  notes  fall  due,  in  the 
absence  of  a  provision  In  the  contract  to  that 
effect. 

[Ed.  Note. — For  cases  in  point  see  voL  35, 
Cent.  Dig.  Mortgages,  S  1019.] 

8.  Sake  —  Fowbb  or  Sau  —  BuBSKVjmin 
Sales. 

Where  a  mortgage  provided  ftn  a  sale  In 
caas  the  mortxagor  failed  to  paj  the  aecared 
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tadebtednen  «r  anj  part  thereof  whm  doe,  but 
fioutained  no  power  <«  sale  from  time  to  time  aa 
tbe  Indebtedneaa  misht  mature,  or  anthorlty 
to  make  more  than  one  aale.  a  aale  for  nonpay- 
aunt  of  a  preriona  inatallment  extfnsniabed  tbe 
power  of  aale,  though  the  mortgagee  was  entitled 
to  retain  cnooch  of  the  proceeds  to  aatlafy  the 
balance  of  the  debt. 

[Ed.  Note. — For  eaaea  In  pointt  aee  toL  85, 
Cent.  Die  Mortf«g«i,  |  101&] 

4.  POnOEBU  EHTBT  and  DsTAIlfKB— Hobt- 
ftAGBS— RKOnCFTION— RlOHTB  Ot  GUDrTOBS. 
Where  a  judgment  creditor  of  a  mortgagor 
complied  with  Code  1886,  H  S507,  8510.  au- 
tboruior  a  redemption  of  land  from  a  mort- 
ftge  fOrecloanre  aale  by  a  payment  w  tender  to 
tbe  pnrcbaaer  of  the  purchase  money,  with  10 
per  cent,  intereat  and  all  other  lawful  charges, 
etc.  he  was  entitled  to  bring  an  action  of  un- 
lawfal  detalnor  to  recover  tba  land,  aa  pro- 
Tided  by  section  3518. 

Appeal  from  Circuit  Ooort,  Marlon  Gonntr; 
B.  B.  A]m<m,  Jndge. 

"To  be  offlclBlly  rejwrted." 

BlU  by  Will  B.  Ford  against  J.  0.  Lewia. 
From  a  judgment  for  defendant,  plaintiff 
appeals.  Beveraed  and  remanded. 

Walter  Neamltli,  for  appellant  O.  H. 
Mitchell  and  J.  T.  Johnson,  for  appellee 

HABAIiSON,  J.  The  mortgage  In  the  case 
at  bar  la  unlike  the  one  In  the  case  of  Keith 
T.  HcLaughlin,  106  Ala.  842.  16  South.  888, 
as  the  mortage  In  that  case  provided  that 
there  should  not  be  a  foreclosure  until 
October  1st  18S2,  the  date  of  maturity  of 
the  laat  payment  The  mortgage  In  the  case 
at  bar  provides  for  a  sale  In  case  the  mort- 
gagor  failed  to  pay  the  secured  Indebtedness 
or  any  part  thereof  when  due,  thus  authoriz- 
ing a  sale  upon  default  ot  any  one  of  the 
BDtea,  which  said  default  would  operate  as  a 
forfeiture  pro  tanta  Pndgham  t.  Morris,  75 
Ala.  246;  McLean  v.  Presley,  66  Ala.  211. 

Hie  promise  In  the  mortgage  was  to  pay  In 
lnstallm»itB  and  wfaen  the  mortgagor  failed 
to  pa7  either  of  thd  notes  at  maturity,  he 
ctHnmltted  a  breach  of  the  contract  and  the 
jmntgagee  was  authorized  to  take  possession 
and  sen.  Bnt  fbe  failure  to  pay  one  of  the 
notes  did  not  make  tiie  others  fall  due  in  the 
absowe  of  a  proTMon  In  tbe  contract  to  that 
ttttet  The  mortgage  contains  no  power  to 
sen  trom  time  to  time,  as  tbe  indebtedness 
may  mature^  or  to  make  more  tlian  one  sale, 
and.  as  Ibe  first  one  that  was  made  was 
antfaortied,  tbe  secimd  oxte  was  taiTalid.  It 
lias  been  bdd  by  this  court  tiiat  if  the  sale 
is  made  npon  deftiult  of  one  InstrunleDt  the 
oortagee  may  retain  enough  of  tbe  proceeds 
to  satisfy  tike  others  bnt  he  cannot  make 
more  than  one  sale  of  the  property  unless 
qeelally  anthorbed  to  do  so.  McLean  t. 
Presl^,  snpra.  The  trial  conrti  therefore, 
erred  In  allowing  the  defendant  to  prove  tbe 
second  sale. 

The  plaintiff  haTlng  compiled  with  -Qie 
•tatote,  sections  8807  and  8610  of  the  Code 
of  1896,  wae  antiKMised  under  section  8518  of 
the  Cods  of  1806  to  bring  this  action.  First 
National  Bank  of  Annlston  t.  BUlott,  126 

4180^10 


AJa.  646.  27  SoattL  7,  47  L.  B.  A.  742,  82  Am. 
St  Rep.  26& 

The  trial  court  erred  in  giving  the  general 
affirmative  charge  tor  tiie  defendant,  and 
should  baTe  given  tlie  one  mmested  by  llie 
plalntifL 

BeTenad  and  remanded. 

DOWDBLE4  AMDOBSON,  and  DBN80N, 
JJ.,  concur. 


CENTRAL  IRON  ft  COAL  CO.  v.  VANDBB- 
HEURK. 

(Supreme  Court  of  AUbama.  Apnl  28,  1906.) 

iKJUNonoN— Conrinuina  TBasPASsas. 

An  injunction  will  lie  to  reatrain  the  oon- 
tinuous  throwing  of  rocka;  by  blasting,  upon 
compjainanfa  realdenee  and  grounds,  though 
there  la  no  showing  of  negligwee  In  the  blast- 
ing, and  though  no  persowU  Injuries  ban  en- 
sued. 

[Ed.  Note. — For  cases  in  point,  sss  wL  27, 

Cent.  Dig.  Injonctloa,  §  101.] 

Appeal  from  Chancery  Court,  Tuscaloosa 
County;  Alfred  H.  Benners,  Chancellor. 

"To  be  officially  reported." 

Suit  by  J.  W.  Yanderbeurk  against  the 
Central  Iron  ft  Goal  Company.  From  a  de- 
cree for  complainant,  defendant  appeals.  Af- 
flimed. 

Henry  A.  Jones,  for  appellant  Taughan 
ft  Davidson  uid  Smith  ft  Smith,  for  app^Uee, 

ANDDBSON,  J.  It  IB  an  elementary  prin- 
ciple in  reference  to  private  rights  that 
every  Individual  Is  entitled  to  the  nndl** 
turbed  posaesdon  and  enjoyment  of  bis  own 
property.  The  mode  of  mjoyment  Is  neces- 
sarily limited  by  tbe  rli^ta  ot  others ;  other- 
wise, It  ml^t  be  matte  destructive  to  their 
rights  altogetiw.  In  the  case  of  Hay  v. 
Cohoes,  2  N.  T.  160,  61  Am.  Dec.  270,  where 
the  declaration  charged  that  by  the  defend- 
ant and  its  agrato  and  servants,  while  con- 
structing a  canal  on  their  own  premises, 
which  they  bad  the  right  and  aothority  to 
do,  large  (jnantitlra  of  gravel,  slat^  and 
stone  were  thrown  uptm  plalntttTs  lands,  tbs 
court  said:  **rhe  use  of  land  by  the  pro- 
prietor is  not  therefore,  an  absolute  right 
bat  qnallfled  and  limited  by  the  hlgbw  rights 
of  others  to  the  lawful  possemlon  ot  their 
pioperty.  To  this  possession  the  law  pro- 
hibits all  direct  injury,  without  regard  to  Its 
extent  or  the  motive  of  the  aggressor.  A 
man  may  prosecute  such  business  as  be 
chtKMes  upon  his  premlsei^  bnt  he  cannot 
eicct  a  nuisance  to  the  annoyance  of  the  ad- 
joining proprietor,  evoi  for  the  purpose  of  a 
lawful  bnshiesB."  Alfred's  Case,  9  Coke,  68. 
'3e  may  excavate  a  canal,  but  he  cannot 
cast  the  dirt  and  stone  npon  flie  lands  of  his 
neighbor,  elttier  by  hnman  agency  or  tbe 
force  of  gunpowder.  If  he  cannot  oonstmct 
the  -work  without  the  adt^tton  of  such 
means,  he  must  abandon  that  mode  of  using 
his  property,  or  be  held  req^onslble  for  all 
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damagM  arUiiff  tbsxetrom.  He  will  not 
be  pomltted  to  aocompllah  a  legal  object  In 
an  nnlawfnl  mamMr.**  And  It  would  aeem 
that  one  who  nutkee  a  blast  on  hie  own  land, 
and  thereby  cansea  ro^  to  teU  upon  the 
lands  of  another,  or  npon  one  on  ISu  high- 
way, Is  liable  aa  a  trespasser  for  Injories  In- 
flicted, although  the  blast  Is  flred  for  a  law- 
fi4  purpose  and  wltliout  negligence  or  want 
of  skill.  Sulltran,  Adm'r,  t.  Dunham,  161  N. 
T.  200,  65  N.  B.  828,  47  R.  A.  715,  76  Am. 
St.  Rep.  274 ;  People's  Oas  Co.  v.  Tyner  (Ind. 
Sup.)  31  N.  £.  69, 16  U  B.  A.  443,  81  Am.  St 
ttep'  433. 

It  Is  true  that  the  UU  avers  that  the  rocks 
wwe  thrown  on  cmnplalnanfs  premises  be- 
cause of  the  negligent  manner  of  blastliv, 
and  the  undisputed  evidence  of  respondents 
Is  that  there  was  no  n^Iigent  blasting;  yet 
the  bill  avers  that  the  rocks  were  constantly 
thrown  on  complainant's  premises,  and  this 
fact  was  proven  by  tats  witnesses,  and  was 
contradicted  only  by  circumstances  and  In- 
ferences. The  complainant,  consequently, 
made  out  a  case  for  equitable  relief,  alttaough 
he  falls  to  prove  that  the  blasting  was  negli- 
gently done,  which  was  merely  cumulative, 
and  the  nonexistence  of  which  could  not  de- 
feat the  bin.  Noble's  Adm'r  v.  Moses,  81 
Ala.  630, 1  South.  217, 60  Am.  Bep.  175.  While 
a  complaining  party  cannot  use  a  court  of 
equity  for  the  purpose  of  avoiding  an  action 
at  law,  which  would  afford  redress,  and 
wblch  would  doubtless  give  sufficient  relief 
In  a  case  of  trespass  to  realty,  and  which 
Involved  no  consideration  for  equitable  in- 
terference, yet,  If  the  wrong  is  of  such  a 
character  that  it  makes  out  a  case  for  which 
an  action  at  law  affords  no  adequate  relief, 
a  court  of  equity  will  prevent  the  wrong 
by  Injunction.  Wilson  v.  Meyer  (Ala.)  89 
South.  317.  "The  chief  forms  In  which  In- 
adequacy of  the  common  law — ^the  funda- 
mental basis  of  all  equity  Jurisdiction  over 
torts — ^manifests  Itself  are  cases  of  Irrepar- 
able Injury,  and  cases  of  continuous  or  re- 
peated nuisances  involving  a  multiplicity  of 
suits  at  law."  Pom.  ESquity,  vol.  5,  p.  514. 
In  the  case  of  Rogers  v.  HanHeld,  14  Daly 
(1^.  T.)  339,  it  was  held  that  an  Injunction 
was  proper  to  prevent  a  party,  while  blast- 
ing, from  burling  large  quantities  of  loose 
rock  upon  the  premises  of  the  complainant, 
notwithstanding  he  was  doing  so  under  In- 
structions of  a  dty  ordinance.  See,  also,  on 
this  subject,  Hltl  v.  Schneider  (Sup.)  43  N. 
T.  Supp.  i;  Pom.  Eq.  Jnrl.  1357. 

According  to  the  averments  of  the  bill  and 
the  proof,  the  wrongs  are  of  a  continuous 
character,  constantly  Interfering  with  the  en- 
joyment by  the  complainant  and  his  family  of 
his  premises,  and  which  do  not  fall  short  of 
a  nuisance,  and  fbr  which  the  complainant  can 
not  obtain  adequate  redress  In  a  court  of 
law.  The  fact  that  none  of  the  occupants 
have  thus  far  been  hurt  may  weaken  to 
some  extent  the  complnlnnnt'ii  proof,  but  it 
does  not  derive  tlie  bill  of  equity,  ^e 


law  does  not  consider  that  a  man  baa  tiie 
tne  enjoyment  of  his  home,  when  large 
rocks  are  frequently  hurled  upon  his  house- 
top, In  his  yard,  and  npon  his  highway,  sim- 
ply becanae  he  has  tlius  far  escaped  physical 
hurt  Nor  does  It  help  matters  that  the 
respondents  give  a  warning  signal  before 
every  blast,  as  the  law  does  not  require  that 
It  Is  Incumbuit  upon  a  man  to  have  to  seek 
shelter  for  himself  and  family  from  a  wrong- 
ful bombardment  of  his  premises,  although 
the  agresslve  party  gives  timely  notice  before 
committing  the  dangerous  act.  It  must  be 
also  observed  that  if  the  defendants'  theory 
la  ccnrect  as  to  tbe  mannw  of  opiating  Its 
quarry,  and  that  the  rock  would  not  be  hurled 
beyond  Its  own  land,  Uien  it  cannot  sustain 
any  hurt  or  hindrance  In  the  prosecution  of 
Its  business  by  the  decree  of  the  chancellor, 
as  the  Injunction  does  not  restrain  it  ttom 
blasting,  but  simply  from  doing  so  Is  sudi 
a  way  as  to  moleat  Uie  complainant 
The  decree  of  Ibe  duncellor  Is  aflOrmed. 

WEAKLEY,  a  J.,  and  HARALSON.  TY- 
SON, BIlfPSON,  and  DONSON,  JJ.,  concur. 


BIRMINGHAM  BY.,  LIGHT  &  POWEB  00. 
V.  JONES. 

(Snprana  Oourt  of  Alabama.  April  28,  190a) 

1.  Strekt  Bailsoadb— InjuBnes  to  PsnESTBi- 

AN  ON  TRAOK— COHPUINT— AlXIOATIOn  OF 

NrOLIOBNCK. 

A  complaint  in  an  action  againat  a  Btrf>et 
railway  company  for  the  death  of  a  child  struck 
by  a  car,  which  alle^  that  a  car  ran  against  tbe 
child,  and  that  he  died  by  reason  of  and  as  a 
proximate  consequence  of  the  negligence  of  the 
company  in  or  about  th«  tnanagement  of  the 
car,  sufficiently  charges  simple  negligence  in 
the  management  of  the  car. 

[Ed.  Note. — For  cases  In  point,  see  voL  44. 
Cent  Dig.  Street  Ballroads,  fi  224.] 

2.  Sahb. 

A  complaint  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child  struck 
by  a  car,  which  alleges  that  the  company  wan- 
tonly canaed  or  allowed  the  car  to  run  against 
the  child,  and  thereby  wantonly  and  Intention- 
ally caused  the  death  of  the  child,  snfficiently 
charges  an  intentional  wrong. 

3.  Nkoligence  — Wantonness  —  CoRTBiBn- 
TosT  Neoligencb— Defense., 

Contributory  negligence  is  no  defense  to 
a  count  charghig  tbe  mtentional  killing  of  a 
person. 

[Ed.  Note. — For  cases  In  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  S  85.J 

4.  TaiAii—InsTBUcnoNB— AsscHFTiON  or  Dn- 
DIBPUTSn  Facib. 

It  is  not  reversible  error  to  aaaume  hi  an 

Instruction  an  undisputed  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  fi$  432-434.1 

5.  Neqlioence— ConTBinnroBT  Nbolioence 
—Infants. 

A  child  between  7  and  14  years  of  age 
is  prima  facie  Incapable  of  exercising  Judg- 
ment and  diecretl<m,  but  evidence  may  be  re- 
ceived to  show  capacity. 

[Ed.  Note. — For  cases  In  poiuL  see  vol.  37, 
Cent  Dig.  Negligence.  S  124.1 
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6.  Stbekt  Railboads— Injubt  to  Pidesteian 

01!  TbaCK— ISSTBUCnONB. 
An  InatmctioD  Id  an  action  againot  a  atreet 
railroad  company  for  the  death  of  a  child  otruck 
by  i  car,  which,  after  hTpothesizins  the  fail- 
ure of  the  motorman  to  do  all  that  a  reasooably 
pmdeot  motonoan  would  have  done  ander  the 
ciicumstancefl  to  oave  the  life  of  the  child, 
faib  to  further  bypothesixe  that  the  failure 
proximately  caused  the  injury,  is  errooeoaB. 

7.  Tbial  —  Ebbobs  in  Ihstbuctiors  —  Cdbeo 

BT  OTBEB  iNSTTBUOTIOIflS. 

Ad  error  in  an  Inatnietkm  in  an  action 
igahiat  a  street  railway  company  for  the  death 
of  a  child  struck  by  a  car,  arising  from  the  fail- 
ure Co  hypothesi7«  that  the  failure  of  the  motor- 
nuuD  to  00  what  a  reasonably  prudent  person 
wonM  have  done  under  the  ctrcnmstances  to  save 
the  life  of  the  child  proximately  caused  the 
injury,  is  cured  by  an  Instructioa  that  if  the 
motorman  failed,  after  he  became  aware  of  the 
peril  of  the  child,  to  do  all  in  his  power  with 
the  meana  at  hand  to  save  the  child,  and  that 
the  death  was  the  proximate  cause  of  such  fail- 
ure, the  motorman  was  guilty  of  wantonness, 
authorizing  a  verdict  for  plaintiff,  though  the 
tSAU  was  Kiillty  of  contribatory  negligence. 
&  SAira--I>irrr  to  RKQimr  iNBTsnonon. 

Where  &e  complatot  in  an  action  against  a 
Btrrct  railway  company  for  the  death  of  a 
child  struck  by  a  car  charged  that  the  company 
was  guilty  of  simple  negligenco,  and  of  wanton- 
neas  and  an  intentional  kiUliVt  and  the  conrt 
charged  that  plaintiff's  case  was  made  out  on 
Uw  jury  being  oatis&ed  that  either  the  first 
er  second  coant  of  the  complaiot  was  true,  It 
was  tiie  duty  of  the  company  to  request  a 
duuve  explanatory  of  the  effect  of  cootributonr 
Diligence  on  the  count  charging  simple  negli- 
sence,  if  It  deemed  that  important 
t.  NBOLiaEnCB  —  Oohtbibutobt  Nbougknoe 
—Irfants.  • 

Uere  capadty  on  the  part  of  m  chiM  under 
14  years  of  age  to  know  danger  Is  not  neces- 
sarily sufficient  to  make  him  guilty  of  con- 
tributory negligence  in  doing  a  thing  which 
would  be  negligmce  In  one  of  mature  age. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  87. 
Cent  Dig.  KegHgsBce.  |{  ISiC  12CL] 

lA.  Tbiax.— iRflTBucnoNs— laitoBiNo  Facts. 

An  inatmetion  in  an  action  against  a  street 
railway  oompany  for  the  death  of  a  child  struck 
by  a  car,  which  ignores  the  duty  of  the  motor- 
■BOB  to  keep  a  lookont  tor  persons  on  the  track, 
is  properlr  ref  osed. 

Appeal  from  City  Court  of  Birmlngbam; 
Charles  A.  Senn,  Jwlge. 

"To  be  officially  reported." 

Action  by  Bettie  Jones,  administratrix, 
against  tbe  Birmlngbam  Railway,  Light  & 
Power  Company.  From  a  Jud£^^t  for 
pialntlir,  defoidant  appeals.  Rerersed  and 
remanded. 

Count  1 ;  Tlalntfff  claims  of  the  defend- 
int  ^,000  damages,  tor  tbat  on  tbe  23d  day 
of  July  defendant  was  operating  a  certain 
car  by  means  of  electricity  upon  a  railway 
lo  Blmdngbam,  Ala.;  that  when  said  car 
was  at  a  point  upon  said  railway  where  same 
wu  on  grade  with  a  certain  street,  to  wit, 
Twenty-Second  street,  at  or  near  Its  Inter- 
section  with  Avenne  D,  In  said  dty,  said 
car  ran  upon  or  against  plalntlfTs  Intestate, 
Harry  Lee  Jones,  who  was  nnder  14  years 
9t  age,  to  wit,  of  9  y«irs  of  age,  and  so  In- 
Jnred  him  that  he  died.  Plaintiff  alleges  that 
Mid  car  ran  npon  or  against  hw  said  In- 


testate, and  that  be  died  as  aforesaid,  \u 
reason  of  and  as  a  proximate  conaeqnencs 
of  the  negligence  of  tbe  defendant  in  or 
abont  the  management  of  said  car."  Connt 
2:  "Plaintiff  refers  to  and  adopts  all  tht 
words  and  flgnrea  of  the  first  count,  from 
the  beginning  thereof  to  and  Including  the 
words  'that  he  died,*  where  they  first  occor 
together  In  said  count  Plaintiff  adds  there- 
to the  following  words  of  STerment:  De- 
fendant, through  it  agents  vpon  said  car, 
wantonly  or  Intentionally  caused  or  allowed 
said  car  to  mn  upon  or  against  said  Intes- 
tate as  aforesaid,  and  thereby  wantonly  or 
Intentionally  caused  tbe  death  of  plalntlfTa 
said  Intestate  as  aforesaid.  The  defendant 
Interposed  several  grounds  of  demurrers  to- 
these  counts,  which  were  overruled,  where- 
upon defendant  Interposed  pleas  of  the  gen- 
eral Issue  and  several  counts  of  contributory 
negligence,  in  tbat  he  was  negligent  In  tho 
way  in  which  be  went  upon  and  conducted 
himself  while  on  the  track  of  the  defendantr 
and  that  he  negligently  went  upon  and  re- 
mained on  the  street  railway  track  of  tho 
defendant  without  stopping  or  looking  or  lis- 
tening for  approacbing  cars  npon  such  track, 
and  that  he  n^IIgently  went  npon  or  remain- 
ed upon  defendant's  street  railway  track  in 
front  of  an  approaching  car  on  said  track.** 
Demurrers  were  sustained  to  the  pleas  of 
contributory  negligence  as  answer  to  the  sec- 
ond count  of  the  complaint.  The  evidence 
for  the  plaintiff  tended  to  show  that  the 
plaintiff's  Intestate  was  killed  by  a  car  on 
defoidanf 8  railway  at  or  near  the  crossing 
of  Twenty-Third  street  and  Avenue  B,  in  the 
tnty  of  Birmingham,  on  the  date  motioned 
in  the  complaint  It  further  tended  to  sbow 
tbat  he  crossed  the  track  about  125  feet  in 
front  of  the  car,  walking  pretty  fast;  that 
after  crossing  the  track  his  hat  blew  off  and 
fell  right  In  the  middle  of  the  car  line.  He 
turned  back  to  get  It.  and  whilestooplngdown 
to  pick  It  np  the  car  struck  him;  that  when 
he  stooped  down  to  pick  up  the  hat  the  car 
was  then  about  10  feet  from  him.  Evidence 
also  tended  to  show  that  no  whistle  wa» 
blown  and  tbe  gong  was  not  mng  before  it 
Btmdc  him.  It  Is  further  shovrn  tbat  the 
car  was  going  at  a  speed  Indicating  no  ln>- 
tentlon  on  the  part  of  the  motorman  to  stop 
It  The  evidence  for  the  defradant  tended 
to  show  that  at  tbe  time  the  boy  was  stmcfc 
the  bell  on  the  car  was  being  rung  fast  and 
load;  that  the  bay  came  out  of  an  alley  diag- 
onally across  fbe  track;  that  the  boy  was 
running,  and  looked  back  to  see  how  far  the 
car  was,  and  as  tbe  car  was  getting  pretty 
close  to  where  be  was  the  boy  Increased  his 
speed,  as  If  to  tiy  to  get  across  the  track 
before  tbe  car  got  there;  tbat  the  motorman 
was  ringing  the  bell  and  holding  onto  his 
brake  pretty  tightly ;  that  the  car  was  2  or 
2%  feet  from  the  boy  when  he  got  on  the 
track;  and  that  the  car  ran  about  86  or  40 
fbet  after  It  strode  him. 
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The  plaintiff  regaested  the  followlns  char- 
ges, which  were  given:  Charge  1:  "Under 
the  nndlsputed  evidence  In  this  caa^  If  the 
Jmy  believe  It,  plalntllTa  intestate  waa  un- 
der 14  years  of  age."  Charge  2:  "A  boy 
under  14  years  of  age  Is  prima  facie  presum* 
ed  to  be  too  yonng  to  be  held  reeponslble  for 
la<dc  of  care  ud  dillgrace  for  his  own  aafe- 
tj.**  Charge  S:  "Even  If  the  jory  should 
be  satisfied  from  the  evidence  that  plaintiff's 
Intestate  was  guilty  of  contributory  neglt< 
gence  In  subjecting  hlnu^  to  danger  of  be- 
ing ran  upon  hy  the  car,  yet  If  the  Jury  are 
further  reasonably  satisfied  from  the  evidence 
tliat,  after  the  motorman  became  aware  of 
the  danger  of  plaintiff's  Intestate^  be  -failed 
to  do  all  that  a  reasonably  prudmt  and  cau- 
tious motorman  could  and  would  have  done 
under  the  same  drcumatancea  ta  save  the  life 
of  plalntUTs  Intestate,  thai  anch  contributory 
negligence  of  plaintiff's  Intestate  la  not  the 
xvoxlmate  cause  of  his  death,  and  the  Jury 
cannot  find  for  the  defendant  under  its  plea 
of  contributory  negligence.**  Charge  4:  **If 
the  Jury  are  reasonably  satisfied  from  the 
evidence  that  the  defendant's  motorman  In 
charge  at  the  car  consciously  failed,  after 
he  became  aware  of  the  peril  of  plalnticrs 
Intestate,  to  do  all  In  his  power  with  the 
means  at  hand  known  to  him  to  save  the  life 
of  plaintiff's  intestate,  and  that  the  death 
of  plaintiff's  Intestate  was  the  proximate 
cause  of  such  failure,  as  charged  In  the  sec- 
ond count  of  the  complaint,  then  the  motor- 
man  would  be  guilty  of  wantonness,  and  the 
Jury  will  find  for  plaintiff,  even  though  the 
Jury  should  believe  that  plaintiff's  Intestate 
was  himself  guilty  of  contributory  negligence 
which  proximately  helped  to  bring  about  his 
death."  Charge  6:  "In  this  cause  It  Is  not 
necessary  for  plaintiff  to  prove  her  case  be- 
yond a  reasonable  doubt,  but  plaintiff's  case 
la  made  out  If  the  Jury  are  reasonably  sat- 
isfied from  the  evidence  that  either  the  first 
or  second  count  of  plalntlfl^'s  complaint  Is 
true."  Charge  9:  "Mere  capacity  to  know 
dango*,  though  It  Is  this  In  a  boy  under  14 
years  old,  is  not  necessarily  sufficient  to  make 
htm  guilty  of  contributory  negligence  In  doing 
a  thing  which  would  be  negligence  In  one  of 
mature  age.** 

Th^  defendant  requested  the  following 
dliargea,  which  were  refused:  Charge  8: 
'*Zf  from  all  this  evidence  you  believe  that 
tlie  motorman  did  everything  that  could  have 
been  done  to  prevent  the  car  from  running 
over  the  boj,  you  must  render  your  verdict 
tn  favor  of  the  defendant"  Charge  5 :  "If 
you  believe  from  the  evidence  that  the  motor- 
man  saw  the  Itay  running  in  a  diagonal  dl- 
z«ction  towards  the  tra<A,  that  when  he  saw 
the  bi^  running  towards  the  track  the  motor- 
man  sounded  hia  gong  repeatedly  to  warn  the 
iM^  Of  the  approach  of  the  car,  that  when 
the  hoj  was  8  or  10  feet  from  the  tratft  and 
0ie  car  waa  8  w  10  feet  fn»n  the  bof  he 
looked  towards  the  car  and  Immediately  In- 


creased his  efforts  to  get  aeroaa  the  trade 
in  front  of  the  car,  ttiat  as  soon  as  the  motors 
man  saw  the  boy  running  toward  the  traift 
he  put  the  brake  on  the  car  and  reduced  the 
speed  of  the  car  from  7  or  8  mllea  an  hour  to 
4  or  S  miles  an  hour,  that  when  the  boy 
looked  towards  the  car  the  speed  of  the  car 
had  been  reduced  to  4  or  6  miles  an  hour, 
and  as  soon  as  the  motorman  saw  that  tbe 
boy  was  going  upon  the  track  In  front  of  the 
car  the  motorman  reversed  the  car  and  did 
all  he  could  to  stop  the  car  and  present  strik- 
ing the  boy,  you  must  find  your  rmllct  for 
the  defendant'* 

There  waa  verdict  and  Judgment  for  plalnp 
tiff  for  ¥6,000. 

Tillman.  Qrab,  Bradley  A  Morrow,  for  ap- 
pellant Bowman,  Harab  it  Beddow,  for  99- 

pellee. 

HARALSON,  J.  The  first  count  was  snf- 
fident  to  charge  simple  negligence,  the  neg- 
Ilgfflice  complained  of  relatlDg  to  the  man- 
agement or  control  of  the  car.  U  &  N.  R.  R. 
Co.  V.  Marbury  Lumber  Co.  12S  Ala.  237,  28 
South.  438,  60  L.  R.  A.  620;  Bear  Creek  Mill 
Co.  V.  Parker.  1S4  Ala.  293,  32  South.  700; 
C.  of  O.  R  R.  Co.  V.  Freeman,  134  Ala.  354, 

82  South.  778;  M.  &  O.  R.  R.  Co.  v  George; 
04  Ala  216,  10  South.  14S. 

The  second  count  properly  chained  wan> 
tonnees  or  an  Intentional  wrong.  Russell 
V.  Huntsvllle  R.  R.,  187  Ala.  627.  84  South. 
855;  a  of  O.  B.  B.  T.  Fbahee^  126  Ala.  3Sa» 
27  South.  1006. 

Contributory  negligence  la  no  defuse  to  a 
count  charging  wantonness  and  the  Intention- 
al killing  of  deceased,  and  the  demurrers  to 
said  pleas  setting  up  that  defense,  as  to  the 
second  count  were  properly  sustained.  L. 
&  N.  R.  R.  Go.  V.  York,  128  Ala.  305,  80 
South.  676;  Highland  Avenue  A  Belt  R.  R.  T. 
Bobbins,.  124  Ala.  118,  27  South.  422.  82  Am. 
St  Rep.  153;  U  &  N.  B.  R.  Co.  V.  Markee^ 
103  Ala.  160,  15  South.  511,  49  Am.  St  Bep. 
21. 

Charge  1  for  plaintiff  stated  en  undisputed 
fact  uid  while  tlie  trial  court  would  not  be 
reversed  for  refusing  It,  It  was  not  reversible 
error  to  give  It 

A  Child  between  7  and  14  years  of  age  Is 
prima  facie  Incapable  of  exercising  Judgment 
and  discretion,  but  evidence  may  be  received 
to  show  capacity.  There  was  no  error  In 
giving  charge  2.   Pratt  Coal  Co.  v.  Brawley, 

83  Ala.  371,  3  South.  655,  3  Am.  St  Rep. 
751;  Government  St  R.  R.  Co.,  v.  Hanlon,  53 
Ala.  70. 

Chai^  8,  for  the  plaintiff,  If  not  faulty 
In  other  respects,  after  hypotbeslBlng  the 
failure  of  the  motorman  to  do  all  that  a 
reasonably  prudent  and  cautious  motorman 
could  and  would  have  done  under  the  cir- 
cumstances to  save  the  life  of  plaintiff's  in- 
teetate,  falls  to  further  hypotbeslae,  that  aucb 
failure  Itself  proximately  caused  tbe  Injury, 
withoot  wbkA  aTarment  the  cbaife  wma  faol* 
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ty,  and  Its  giving  was  error.  L.  A  N.  B.  R. 
Co.  T.  Anchors,  114  Ala.  492,  22  Sooth.  279, 
62  Am.  St  Kep.  118. 

Gbarge  4  reqaested  by  the  plaintiff  con- 
tains the  averments  lacking  In  the  third 
charge,  and  this  redeems  It  from  error. 

Charge  5  stated  a  tmlsm.  The  plaintiff 
made  ont  her  case  if  either  count  was  prov- 
ed. The  defendant  could  have  requested  a 
diarge  explanatory  of  the  effect  of  contrih- 
ntory  n^llgence  upon  the  let  count.  If  it 
deemed  that  important 

We  hate  not  been  shown  that  there  was 
reversible  error  In  giving  charge  9,  requested 
by  the  plaintiff. 

Cbai^  8,  refused  to  the  defendant,  was 
misleading  If  not  otherwise  faulty.  It  Ig- 
Bwes  ttie  doty  of  the  motonnan  to  keep  a 
lookout  for  pfMons  or  obstmctloiis  on  the 
track. 

The  fifth  cha^  refused  to  the  defendant 
was  a^romentative  and  gave  undue  promi- 
nence to  one  pliaae  of  the  evidence.  Ross 
T.  State,  180  Ala.  144,  86  South.  71&  Be- 
Bldes,  the  cbai^  given  for  defendant  on  top 
of  page  10  of  the  transcript,  which  we  have 
marked  A,  was  in  ^ect  snbstantlally  the 
same  at  this  refused  charge  and  equally  as 
fivonihle  to  tHe  defiendaiit 

The  Jodgmoit  of  the  city  court  1*  roversed 
and  the  cause  reimanded. 

Beversed  and  remanded. 

DOWDEKX^  ANDEBSON,  and  DBNB02V, 
JJ^  tODcar. 


W.  J.  BENNETT  A  00.  T.  BROOKB. 
(Saprecae  Court  of  Alabama.  April  28,  1906.) 
L  Appeal  —  Rbvibw  —  Hamcless  Bnon  — 
Stbikiso  Out  Special  Pleas. 
The  BtriklDg  out  ot  si>ecial  pleas  as  being 
fiivolotis.  where  lasue  was  joined  on  the  general 
iaane  with  leave  to  introdnce  in  evidence  any 
•pecial  matter  of  defense  which  might  be  special- 
ly pleaded  onder  that  issae,  was  not  reveni- 
bla  error. 

2.  Bales— Tfflb  as  to  Thied  Pbbsons. 

Where  one  purchased  cotton  seed  halls  from 
one  who  had  no  title  thereto,  he  could  acquire 
DO  better  title  than  the  seller,  though  he  pur- 
chased without  notice  Ot  the  real  owner's  title 
and  for  a  valnaUe  consideration. 

[Ed.  Note, — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales.  I  682.] 
8.  Appeal— Review— Habmless  EIbeob— In- 

BTancTioA. 
Where  the  affirmative  diarge  was  properly 
riven  for  plaintiff,  there  was  no  error  u  refas- 
fng  charges  requested  by  the  defendant 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  D.  W.  Speake,  Judge. 

"To  be  officially  reported." 

Action  by  George  W.  Brooke  against  W. 
J.  Bennett  &  Co.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.  Affirmed. 

The  complaint  In  this  case  was  in  the 
following  language:  "Plaintiff  claims  of  the 
defoidants  |600  damages  for  the  conTerslou 
by  than  between  the  months  of  November, 


1901,  and  September,  1002,  of  the  following 
chattels,  to  wit:  1.130  bales  of  cotton  seed 
hulls,  of  the  average  weight  of  66%  pounds, 
the  property  of  plaintiff.   The  defendants  in- 
terposed the  general  Issue  and  the  followlns 
special  pleas:  "(2)  The  defendants  for  plea 
allege  that  Leo  H.  Johnson  did  business  In 
Buntsville,  Madison  coimty,  Ala.,  during  the 
period  from  1901  to  September,  1903;  that 
he  was  a  broker  and  wholesale  dealer  in 
com,  hay,  potatoes,  and  other  foodstuff; 
that  his  store  or  warehouse  was  situated  in 
HuntsTlIle,  Ala.,  on  West  Clainton  street, 
near  depot  of  the  Nashville,  Chattanooga  & 
St  Louis  Railway  Company ;   that  defend- 
ants bought  com,  bay,  and  other  produco 
froiD  said  Johnson's  said  store  or  warehouse 
at  different  times;    that  d^endants  pur- 
chased the  cotton  seed  hulls,  the  copversion  of 
which  Is  sued  for,  from  said  Johnson  and 
from  his  said  store  and  warehouse  In  the 
ordinary  course  of  trade,  for  a  valuable  con- 
sideration, and  without  notice  of  any  claim 
of  ownership  or  other  claim  to  said  cotton 
seed  bulls  by  any  one;  and  that  defendants 
are  bona  fide  purchasers  for  value  without 
notice.   (3)  And  defendants  for  plea  allege 
that  the  plaintiff  herein,  George  W.  Brooke^ 
did,  on  the  6th  day  of  December,  1908, 
bring  a  suit  in  trover  against  Leo  Johnson 
for  conversion  of  cotton  seed  hulls,  a  part 
of  which  aald  Leo  Johnson  had  sold  de- 
fendants;  that  subsequently,  at  November, 
1903,  term  of  this  court  plaintiff,  Brooke, 
dismissed  his  said  plea  against  said  John- 
son, and  said  case  Is  numbered  3,800  on  the 
docket  of  this  court;  and  defendants  all^ 
that  on  the  7th  of  August  190S,  said  Brooke 
bought  his  suit  in  detinue,  suit  numbered 
8,761  on  the  docket  of  this  court,  against 
the  said  Johnson  for  cotton  seed  hulls,  part 
of  which   had   been  sold   to  defendant, 
who  are  bona  fide  purchasers  for  value  and 
without  notice,  by  said  Leo  Johnson,  who  was 
In  the  business  of  a  broker  or  merchant,  who 
sold  at  wholesale  corn,  hay,  and  other  food- 
stuffs from  a  store  or  warehouse,  and  that  at 
the  November  term,  1903,  of  this  court 
said  Brooke  dismissed  said  cause;  and  de- 
fendants plead  the  dismissal  of  said  suits 
brought  by  Brooke  covering  the  subject-mat- 
ter of  this  suit  against  said  Johnson  as  a  de- 
fense in  bar  of  this  action.    (4)  Defendants 
say  that  Leo  Johnson  was  a  broker  and  mer- 
chant dealing  In  food  and  feed  stuffs  as  his 
principal  business  from  November,  1901,  to 
about  November,  1902,  In  the  city  of  Hunts- 
vlUe,  Ala.;  that  his  principal  business  was 
that  of  a  warehouseman,  but  he  sold  his  own 
food  and  feed  stuffs  from  said  store  or 
warehouse,  and  that  defendants  were  cus- 
tomers of  said  Johnson  and  bought  articles 
sold  by  said  Johnson  from  his  said  store 
or  warehouse;  and  that  defendants  bought 
cotton  seed  hulls,  the  conversion  of  which  Is 
here  sued  for.  In  the  regular  course  of  busi- 
ness from  his  said  store  or  warehouse,  and 
this  for  valuable  consideration  and  without 
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notice,  actual  or  constructlTe,  of  any  title  or 
claim  In  another.  (5)  Defendants  say  that 
plaintiff  became  Indebted  to  Leo  JohnBon  for 
storage  of  a  large  amount  of  cotton  seed 
bulls,  tbe  conversion  of  part  of  wbtch  la  here 
sued  for.  and  that  plaintiff  did  not  pay  said 
Johnson  when  payment  was  requested  for 
sncta  storage,  and  that  said  Johnson  sold  part 
of  tbe'  cotton  seed  hulls  so  stored,  and  ap- 
plied the  proceeds  of  such  sale  on  what 
plaintiff  owed  for  storage;  that  Brooke  In- 
stituted two  suits  In  this  court  against  said 
Johnson,  one  In  detinue,  numbered  8,761 
on  tbe  dockets  of  tbls  court  and  another  In 
trover,  numbered  3,800  on  tbe  docket  of  this 
court,  and  defendants  aver  that  said  suits 
were  dismissed  by  plaintiff  therein,  George 
W.  Brooke,  plaintiff  herein,  and  defendants 
aver  tbat^Id  Johnson  applied  tbe  proceeds 
of  the  cotton  seed  hulls  sold  by  bim,  stored 
by  plaintiff,  on  what  plaintiff  owed  him  for 
storage  of  a  large  amount  of  cotton  seed 
bulls,  and  that  said  Brooke,  In  dismissing 
bis  said  suits  against  said  Johnson,  acquiesced 
in  such  sale  and  application  of  the  proceeds, 
and  that  In  paying  his  own  debt  in  full  or 
In  part  to  said  Johnson  for  storage  by  die- 
missing  said  suits  settled  and  liquidated 
any  claim  which  he  bad  agalhst  said  Johnson 
for  conversion  of  said  cotton  seed  bulls ;  and 
defendants  plead  such  settlement  in  bar  of 
this  suit,  and  aver  that  a  settlement  for 
conversion  between  plaintiff  and  said  Johnson 
of  tbe  said  cotton  seed  bulls  settles  and  wipes 
out  any  claims  which  plaintiff  might  have 
against  defendants,  who  are  the  vendees  of 
Johnson.  (8)  Defendants  say  that  plaintiff 
became  Indebted  to  Leo  Johnson  for  storage 
for  a  large  amount  of  cotton  seed  bulls,  the 
conversion  of  part  of  wfalcb  Is  here  sued  for. 
and  that  plaintiff,  George  W.  Brooke,  did  not 
pay  said  Johnson  when  payment  was  re- 
quested for  such  storage,  and  that  said  John- 
son sold  part  of  the  said  cotton  seed  bulls  so 
stored  to  defendants,  tbe  conversion  of  which 
Is  here  sued  for,  and  applied  tbe  proceeds 
of  such  sale  on  what  plaintiff  owed  for 
storage,  and  defendants  would  show  that  said 
Johnmn  notified  plaintiff  that  be  would  sell 
said  cotton  seed  for  storage  unless  the  stor- 
age charges  were  paid;  and  defendants  aver 
that  there  Is  no  statute  In  Alabama  prescrib- 
tag  tbe  methods  of  warehousemen  In  such 
case  with  Johnson,  and  directing  how  prop- 
erty stored  may  be  sold  for  charges  unpaid ; 
and  defendants  aver  that  there  was  no  con- 
tract, expressed  or  Implied,  between  said 
Johnson  and  plaintiff,  directing  any  method 
of  sale  of  the  stored  hulls,  charges  remaining 
unpaid ;  and  defendants  aver  that  said 
Johnson  had  a  right  to  sell  so  much  of  said 
hulls  as  might  he  necessary  to  pay  storage 
charges  unpaid  after  notice  to  plaintiff,  tbe 
owner  which  was  given." 

On  motion  orally  made  by  tbe  plaintiff 
the  court  struck  tbe  special  pleas  numbered 
2,  3,  4,  5,  and  6,  because  they  were  frivolous, 
and  iMiu  was  Joined  on  the  general  Issue, 


with  leave  to  Introduce  In  evidence  any 
8i>eclal  matter  of  defense  which  might  be 
specially  pleaded  under  said  Issue.  Evidence 
showed  that  plaintiff  had  stored  a  lot  of  bulls 
with  Johnson  as  warehouseman,  and  had 
taken  his  receipt  for  the  same  as  such  ware- 
houseman; that  the  hulls  here  sued  for 
were  sold  by  Johnson  to  tbe  defendant ;  and 
that  he  bad  never  accounted  to  plaintiff  for 
the  proceeds  of  said  sale.  Tbe  court  directed 
a  verdict  for  the  plaintiff. 

Jerry  Murphy,  Jr.,  for  appellant.  Oooper 
ft  Fostn,  toi  appellee^  * 

ANDERSON.  J.  If  any  one  of  tbe  pleu 
that  were  stricken  did  not  come  within  tbe 
Influence  of  section  8286  of  tbe  Oode  <tf 
1896,  tboi  the  defense  attempted  therenndo' 
was  available  under  the  genwal  Issoe^  and 
tbe  action  of  the  coort  in  sustaining  ttm 
motion  to  strike  was  not  reversible  enor. 

Tbe  nndlspnted  evidence  showed  that  tiw 
bulls  belonged  to  the  plaintiff  when  con- 
verted by  tbe  defendants,  who  got  them  from 
Johnson,  and,  as  the  said  Johnstm  bad  no 
title  tiwreto,  his  vendee  could  acquire  no 
better  title  tlian  be  had.  whether  purcbaaed 
with  or  without  notice  <tf  plaintiff's  title  and 
for  a  valuable  oonsldetatlon.  **Oiw  who, 
though  acting  In  good  faith,  purchases  a 
chattel  from  a  person  in  pdsbmsImi,  but  with- 
out title  or  authOTlty  or  Indida  of  authority, 
ftxnn  the  true  owner  to  sell,  acgidreB  as 
against  the  true  owner,  no  title,  and  tbe 
latter  may  maintain  trover  for  Its  conver- 
sion." 26  Am.  ft  Eng.  Bncy.  Law  (2d  Ed) 
p.  702;  madman  v.  Lehman,  68  Ala.  547. 
85  Am.  Rep.  67;  Ullner  ft  Kettlg  Oo.  v. 
De  Loach  Mtg.  OC  138  Ala.  64B,  86  South. 
766,  101  Am.  St  R«p.  68. 

The  court  proper^  gave  the  general  af 
flrmatlve  charge  for  the  plaintiff.  As  the  af- 
flrmatlve  charge  was  iwoporly  given  for 
plaintiff,  tlim  was  no  error  in  refusing  tbe 
chai^  requested  1^^  the  defoidant 

None  of  the  evldeiu»  offered  or  attempted 
to  be  broatbt  out  1^  Ibe  interrogatories  to 
which  objection  was  sustained  bad  ai^  ten- 
dency to  weaken  plaintiff's  title  or  set  up 
other  facts  to  detot  bis  recovery,  and  tbe 
ruling  of  tlie  trial  court  thereon  wu  free 
from  error. 

Tbe  Judgment  of  the  dicoit  court  li 

HARALSON.  DOWDELU  and  DENSON; 
JJ..  concur. 


EBERBOLE  v.  SOUTHERN  BUILDINO  ft 
LOAN  ASS'N. 

(Supreme  Coort  of  Alabama.  April  28^  1906J 

1.  Pbihoipal  and  Aoiht— Powras  or  Aqkht 

— Burden  ov  Proof. 

In  an  action  against  a  bnllding  association 
by  a  stockholder,  claiming  that  defendant  by  its 
solicitor  had  guarantied  maturity  of  the  stock 
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Id  72  moatlu,  the  baTden  was  on  plaintitF  to 
sbow  the  agenc7  of  one  making  the  guaranty 
and  that  It  was  within  the  scope  <tf  hia  au- 
thority. 

[Ed  NotiL~Por  casea  in  point,  aee  voL  40, 
Gent  Dig.  Principal  and  Agent.  fi|  36,  400.1 

2L  BDiLiane  ahd  Loaii  Associations— Ma- 
TUBirr  OP  Shabes. 

An  eatimate  made  bj  a  building  and  loan 
association  aa  to  the  time  when  sto^  will  ma- 
tore  cannot  be  held  to  be  a  gnaranty,  but  la 
nmljr  the  expnaaioii  of  an  opinion. 

3.  DEPOSmORS. 

Under  Code  1806,  {  1841,  making  it  the 
doty  of  a  commisBioDer  to  redace  the  answers 
of  a  witneaa  to  writing,  or  cause  it  to  be  done 
hj  the  witneas  himself  or  some  impartial  per- 
son, a  conunissioner  is  not  required  to  hinuelf 
take  down  the  answers  of  a  witneas  in  the 
commissioner's  own  handwriting. 

[Ed.  Note.— For  casea  in  point,  sea  yoL  IC, 
Cent  rHg.  Depositions,  S  1^1 

AEvoal  from  Chancery  Ciourt,  Jefferson 
Ooonty;  John  O.  Garmichael,  Chancellor. 

"To  be  officially  reported." 

Suit  by  .C.  D.  Ebersole  against  the  Southern 
Building  &  Loan  Association.  From  a  de- 
a«e  dtamlsBiiig  the  bill,  conqilalnant  ap- 
peals. Affirmed. 

A.  Lfttardy.  tor  aiqiwllant  Gabanlas  ft 
Weakly,  for  appeUea. 

HARATiSON.  J.  The  certificates  of  sto<k 
of  the  oomplalnant  In  the  defendant  Assoda- 
Oon,  recited  that  the  shares  of  stofft  were 
■nbicrlbed  for,  "snbject  to  all  the  conditions, 
roles,  regolations  and  by-laws  of  said  As- 
■oeiaUon  now  in  force  or  which  may  be 
hereafter  enacted." 

In  his  application  for  shares  of  sbovk, 
wbi^  formed  part  of  his  ofmtract  with  Ok 
AModatloii,  complainant  agreed  "to  aUde 
by  all  Uie  terms,  conditions  and  by-laws**  of 
the  company. 

Section  1,  art  2  of  tlie  by-laws  provides, 
"Bn  cerdflcates,  terms  and  conditions  of 
■hares  of  the  Assodatioii,  the  by-laws  and 
the  application  for  membership,  form  the 
contract,"  with  the  company. 

The  bin  as  originally  filed.— and  this  is 
ti»  controlling  point  In  lltlfl»tlon,^-&ll%ed 
that  flie  complainant,  In  July,  1880,  subscrib- 
ed for  and  bad  Issued  to  him  twenty  (20) 
abaras  of  the  stodE  of  the  defendant  As- 
Mdatlon  of  the  par  value  of  $1000.00,  and 
It  the  time  said  subscripdon  was  made,  the 
Anodation  guarantied  to  him  that  the  stock 
would  mature  aifter  seventy-two  (72)  mondi- 
ly  paymoits  thweon;  that  afterwante,  on  tbe 
6th  day  ot  October,  complainant  siUwcribed 
for  twenty  (20)  additional  shares,  on  tiie 
falUi  of  a  similar  guaranty,  as  to  the 
matority  thereof;  tlut  oonplatnant  had  bor- 
rowed of  the  Assodation  rarloos  sums  of 
moMy,  aggregating  more  than  fifteet  hun- 
dred (91,000.00)  dollars^  to  secure  which,  all 
of  laid  shares  of  said  stack  bad  been  pledged 
to  file  Associatton,  and  a  mortnse  had  beet 
encnted  by  him,  also,  tn  certain  real  estate, 
to  secure  one  of  die  loans  of  ¥1,000.00;  that 
*"TfIn1nsnt  had  mada  sereo^-two  monthly 


payments  on  all  of  said  shares,  but  tlut 
the  Association  had  failed  to  mature  the 
aam^  and  was  taking  steps  to  foredose  said 
mortgage^  Hie  bill  prayed  for  an  injunction 
against  said  Aasociation;  that  the  mortgage 
might  be  canceled,  and  also  asked  for  an 
accounting. 

The  answn  denied  tliat  said  Assodatlcm 
made  any  promise  or  i^Teement  with  com- 
plainant that  said  stodc  would  mature  In 
seroity-two  monttis,  as  allied  in  the  second 
and  third  paragraphs  of  ttie  bill,  and  denied 
Bpedfically,-  that  the  Assodatifm  ever,  at 
any  time,  made  any  promise  or  agreement 
with  complainant,  that  any  of  the  shares 
stock  would  mature  at  any  definite  time,  or 
aa  the  payment  of  any  definite  number  of 
monthly  Instanments  m  said  stocfe.  On  final 
hearing  on  pleadings  and  proof,  the  diancel- 
lor  dissolved  the  ln]uncU(m  theretofore  grants 
ed,  and  dtsmlssed  the  MIL 

The  complainant  testified,  that  he  was  so- 
licited to  take  the  stock  by  one  Mr.  Hammon, 
who  guarantied  that  tbe  stock  would  mature 
In  seventy-two  months ;  and  W.  A.  Simmons 
testified,  in  substance,  to  the  same  thli«;  but 
on  his  cross-ezamlnatlon  he  testified  sub- 
stantially that  the  literature  of  the  company 
which  Hammon  handled,  contained  the  guai^ 
anty;  but  It  is  not  anywhere  satisfactorily 
shown,  that  Hammon  stated  to  the  complain- 
ant, that  the  AsBodatlon  would  guaranty 
the  stod£  to  mature  In  the  time  steted,  nor 
that  it  was  so  r^resmted  In  tlie  Association's 
literature.  It  does  not  even  clearly  appeal 
that  Hammon  was  an  agoit  of  the  company 
and  tho-e  Is  an  entire  la<±  of  evidence  to 
show  that  he  had  any  authorlly  to  make  a 
guaranty  for  the  company.  From  aught  ap- 
pearing, be  may  have  been  engaged,  merely, 
in  solldtliig  stock  under  some  agent  of  tha 
Association;  and  whatever  Hammon  may 
have  said  to,  or  agreed  with  complainant  in 
respect  to  tiie  maturity  of  the  stod^  was  not 
binding  <m  tlie  Association.  It  was  done  so 
far  as  appears,  wlttiont  the  authority  or  ap- 
proval of  the  Association.  The  burden  was 
on  the  complainant  to  show  the  agency  and 
that  the  gnaranfy  was  within  the  scc^  of 
the  agent's  authority,  neither  of  which  was 
established.  Across  one  of  the  applications 
for  stock  was  printed  In  red  ink,  "Agents 
bave  no  authority  to  inspect  property,  or  to 
promise  a  loan,  at  any  given  time,  or  make 
uiy  promise  not  In  conformity  with  our 
printed  matter." 

The  ^tness,  S.  B.  Ckuse,  examined  by  de- 
fendant, wlio  was  the  secretary  of  tlie  As- 
sociation, was  asked  by  CMnplainant  on 
the  cross.  If  it  was  not  a  fact  that  the  As- 
soclatim  undertook  that  all  its  shares  bottk 
to  Investors  and  tKwnnrers,  alike,  should  ma- 
ture on  the  basis  of  seventy-two  monthly 
payments,  and  he  replied,  **I  do  not  know  of 
any  literature  originally  Issued  by  the  As- 
sociation Betting  forth  such  an  undertaking 
ML  the  part  of  ihe  AssodatlmL  The  lltera> 
ture  of  the  Association  has  always  been  opon 
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the  basis  of  an  estimate ;  that  is,  an  estimate 
simply  of  the  amounts  that  would  probably 
be  realised  in  about  six  years.  •  •  •  The 
original  by-laws  do  not  proTlde  for  maturity 
after  making  seventy-two  payments.  Section 
18  of  the  by-laws  fully  sets  forth  about  the 
maturity  of  the  shares,  but  no  mention  Is 
made  as  to  the  number  of  payments  being 
72.*  Attached  to  the  deposition  appears 
what  purports  to  be  a  bulletin,  as  a  part  of 
the  literature  of  the  Association  setting  forth 
Its  objects,  plans,  et&,  lii  which  appears,  as 
a  part  of  its  plan,  the  following:  "The 
Southern  Building  &  Loan  Association  Issues 
shares  (limited  by  the  laws  of  the  state  of 
Alabama)  of  $50.00  each.  Any  person  may 
become  a  shareholder  and  apply  for  a  number 
of  shares.  Whenever  the  amount  In  the  loan 
fund  to  the  credit  of  the  share  (from  ma- 
turity payments  and  profits)  equals  $SO.O0. 
such  shares  shall  be  fully  jmld  In  and  be 
oonsidered  to  have  fully  matured,  and  no 
more  monthly  payments  shall  be  required. 
All  shares  are  estimated  to  mature  In  about 
■ix  years  from  their  date,  and  the  member 
may  withdraw  such  shares  and  receive  $50.00 
therefor."  In  all  that  app^rs  In  evidence. 
It  would  seem  to  be  fully  established,  with 
nothing  to  the  contrary, — exc^t  the  vague 
and  uncertain  evidence  of  complainant  and 
Simmons  as  to  what  Hammon  stated  to  them, 
and  Uielr  uncertain  recollection  of  what  the 
litwatnre  of  the  company  contained, — ^that  no 
d^nite  time  was  ever  stated  to  those  wit- 
nesses or  published  to  the  world  In  the 
literature  of  the  Association,  as  to  when  the 
shares  would  certainly  mature.  It  does  ap- 
pear, that  it  was  estimated  that  the  shares 
would  mature  In  about  six  years  or  seventy- 
two  monttm.  But  there  was  no  guaranty 
to  this  effect  Furthermore,  It  appears  from 
the  evidence,  that  complainant  discontinued 
the  payments  of  maturity  Installments  on  his 
shares  before  the  amount  In  the  loan  fund 
to  the  credit  of  his  shares,  from  maturity 
payments  and  forfeits,  equaled  $50.00  for 
each  share,  and  that  the  payments  were  dis- 
continued prior  to  the  time  when  maturity 
could  be  declared.  At  the  time  he  ceased 
to  pay  on  the  shares,  or  diacontlnned  pay- 
ment  of  dues,  the  value  of  one  of  his  certifi- 
cates, number  429,  was  $658.28,  and  of  the 
other,  number  4,500,  was  $612.36. 

It  Is  true  that  the  Association,  for  several 
years  after  It  commenced  business,  estimated 
that  Its  Btock  would  mature  after  seventy- 
two  monthly  payments.  Every  association 
doing  a  similar  business,  must,  necessarily 
make  such  an  estimate,  that  Its  stockholders 
and  borrowers  may  form  some  idea  when  the 
stock  will  mature;  but  such  an  estimate 
cannot  be  held,  and  was  never  held,  so  far 
as  we  know,  to  be  a  guaranty  of  the  time 
of  the  maturity  of  the  stock.  Sudi  i^re- 
sentatiouB  were  no  more  Hum  the  expression 
of  opinion  on  matter  equally  opesi  to  the 
observatitm  and  inquiry  by  both  parties,  and 
cannot  bo  traitod  u  falsa  ntpreseotatlonfl. 


We  have  had  occasion  heretofore,  to  treat  of 
this  subject  very  fully,  and  will  not  now  do 
so  again.  Beyer  v.  National  Building  ft  Loan 
Association,  131  Ala,  876,  81  South.  113; 
Motes  V.  People's  Building  ft  Loan  Associa- 
tion, 137  Ala.  874.  34  South.  844 ;  Johnson  v. 
Southern  BuUdin^  &  Loan  Association,  121 
Ala.  624,  26  Soatb.  201. 

The  motion  to  suppress  the  d^ositlon  of 
Cruse,  on  the  grounds  stated  therefw,  was 
properly  overruled.  Thare  is  no  rule  or  atat^ 
ute  that  requires  the  commissioner,  himself, 
to  take  down  the  answers  of  a  witness  In 
his  own  handwriting.  "It  Is  the  dnty  of 
the  commlBsloner  to  reduce  the  answers  of 
the  witness  to  writing,  or  cause  it  to  be  done 
by  the  witness  himself,  or  some  Impartial 
person,  as  near  as  may  be,  in  the  language  of 
the  witness."  etc.   Oode  1806,  |  1841. 

There  are  other  questions  raised  and  dis- 
cussed, but  they  are  unimportant,  as  what 
we  have  said  disposes  of  the  case. 

Affirmed.  - 

DOWDELI^  Aia>BBSON,  OUd  DBN80N, 
JJ..  ooncor. 


WARE  V.  STATE. 
(Buprems  Ooort  of  Alwhsms,  May  8.  UNMi) 
Indiotuent  —  ItedBsirr  —  BnrioiHa  Bk- 

PLOT68. 

Acts  1898-^  p.  357,  ereath^  the  oounty 
court  of  Elmore  coun^,  does  not  give  tliat 
court  jurisdiction  to  tir  without  indictment  a 
defendant  tried  and  bound  over  by  a  Jua- 
tice  of  the  peace  for  violation  of  Code  1896,  8 
6506,  as  amended  by  Acts  1901,  p.  1215,  pro- 
hibltmg  any  person  from  «ntldi«  away  em- 
ployto  of  another. 

Appeal  from  Elmore  Oounty  Goort;  BL  J. 
Lancaster,  Judge. 

"To  be  officially  reptated." 

Alonzo  Ware  was  cMivlcted  of  crlme^  and 
appeals.  Judgment  of  county  court  dis- 
missed, and  judgment  rendond  discharglns 
defendant 

B.  6.  Thigpen,  for  appellant  Hasaey  WU- 
son,  Atty.  Gen.,  for  the  Stat& 

ANDERSON,  J.  The  defendant  was  tried 
by  a  justice  of  the  peace  tor  the  violation  of 
section  6606  of  the  Code  of  1896,  as  amended 
by  Acts  1901,  p.  1215,  opcnk  an  affidavit  made 
before  him,  and  upon  a  warrant  Issued 
and  returnable  to  him.  Be  had  no  Jurisdic- 
tion to  try  the  case,  except  as  a  committing 
magistrate,  and  as  such  bind  him  ov^  to  the 
next  term  of  the  county  court  of  Elmore 
county.  The  1^1  effect  of  binding  tiie  de- 
fendant over  was  tiiat  he  await  the  action  of 
the  grand  Jury,  and  until  be  was  indicted  he 
could  not  have  been  tried  upon  said  cliarge 
by  the  county  or  circuit  court 

The  act  creating  the  county  court  of  El- 
mon  county  (Acts  1898-09,  p.  267)  does  not 
dispense  with  the  necessity  of  an  Indlctmrat 
in  cases  similar  to  this  one.  The  county  court 
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not  hamg  Jnrladlctlon  to  try  tills  case  upon 
Oie  afQOavit,  the  prosecution  should  ha\e, 
been  dismissed. 

The  Jodgment  of  the  county  court  Is  dis- 
missed, and  one  la  here  lenderad  dlscharslng 
tbe  defendant. 

WEAKUSS,  a  J.,  and  TZ80N  and  SIBIP- 
BON,  JJ.,  omcnr. 


WARE  et  al.  T.  MOBILB  COtJNTT. 
(Sapreme  Court  of  Alabama.  May  6.  1006.) 

L  LlOBHSn  —  DUUKO  IH  FOTOBEa  —  InTEB- 

RAn  CoimxBcs. 

A  broker,  eogased  In  buying  and  Belling  cot- 
ton for  future  delivery,  employed  a  local  agent 
to  take  orders  of  those  desiring  to  buy  or  sell 
fatnre  cotton  contracts,  which  were  executed  by 
tbe  broker  at  the  New  Tork  or  New  Orleana 
exchaDR.  Tbe  customer,  at  the  time  of  giTiog 
tbe  order,  deposited  with  the  agent  money  as 
marxin  to  protect  the  broker  agamst  lorn  In  the 
tfeut  the  coQEse  of  the  market  was  adverse  to 
the  customer.  Tba  Iffofcer  farnished  tbe  cus- 
tmner  with  a  memorandum  reserving  the  right 
to  dose  the  transaction  when  the  margin  de- 
ponted  was  exhausted,  and  to  settle  the  con- 
tract la  accordance  with  the  customs  of  the  ex- 
dmnge  at  which  the  order  was  placed.  The  or- 
der of  tbe  customer  was  transmitted  by  wire 
by  tbe  agcat  to  the  broker's  office  In  New  York 
or  New  Orleana,  where  It  was  executed.  Beld, 
that  the  contracts  entered  into  by  tbe  broker 
with  his  customers  were  not  Interstate  com- 
nerce,  and  the  broker  was  properly  cbaiveable 
with  the  tax  imposed  by  Oen.  Acts  1903,  p. 
SOT,  imposing  a  tax  on  persons  engaged  in  the 
btuinefls  of  buying  and  asiling  futons  fw  specu- 
lation. 
2.  Bahk. 

A  ablpment  of  cotton  in  discharge  of  each 
contract,  though  made  from  one  state  to  another, 
was  not  interatate  commerce  by  virtue  of  the 
ccmtract,  but  by  tbe  subsequent  and  independent 
act  of  a  party  thereto;  and  the  fact  tnat  the 
epntracta  were  eametunea  discharged  by  the  de- 
Bfery  of  cotton  did  not  relieve  tbe  broker  of 
tbe  liability  to  pay  the  tax  Imposed. 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

*T:o  be  officially  reported,** 

Action  by  Mobile  county  against  J.  H. 
Ware  and  others.  Prom  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

This  BUlt  was  commenced  by  Mobile  county, 
and  sought  to  recover  of  tbe  defendants  li- 
cense tax  for  the  year  1903  of  $250  for  en- 
gaging 1q  the  business  of  buying  and  selling 
fntures  on  commission  for  other  persons  In 
the  city  of  Mobile,  in  tbe  county  of  Mobile. 
Tbe  pleas  were:  (1)  The  general  Issue.  "(2) 
Actio  noD,  because  they  say  that  they  paid 
the  plaintiff  the  amount  dne  for  engaging  In 
the  business  of  buying  and  selling  futures 
for  other  persons  in  the  dty  of  Mobile,  such 
porcbases  and  sales  being  made  outside  of  the 
slate  of  Alabama,  and  did  obtain  a  license  so 
to  do  prior  to  the  passage  of  the  act  of  the 

Legislature  of  Alabama  approved  day 

of  Mareh,  190S,  fixing  said  license  at  fSOO  to 
be  paid  the  state  of  Alabama  and  $200  to  Mo- 
bile county,  and  that  they  did  engage  In  and 
cany  on  tha  hnslneaa  th^  were  authorised 


to  do  by  eald  license  so  obtained  by  them  u 
aforesaid;  and  tbe  defendants  aver  that  the 
license  so  obtained  by  them  has  never  been 
revoked  or  canceled  by  the  state  of  Alabama 
— all  of  which  these  defendants  are  ready 
and  willing  to  verify.  (3)  Actio  non,  because 
they  say  that  their  agent  In  the  city  of  Mo- 
bile, In  the  state  of  Alabama,  receives  order* 
from  the  customers  of  the  defendanta  to  buy 
and  sell  cotton  futures  upcm  the  New  York 
Cotton  Exchange,  In  the  city  of  New  York, 
In  the  state  of  New  York,  said  cotton  so 
bought  or  sold  to  be  received  or  delivered  In 
said  dty  of  New  York,  In  the  state  of  New 
York;  said  agents  of  defendant  sending  said 
orders  to  defendant  in  the  dty  of  New  Yovk. 
by  telegram.  And  the  defendants  further 
aver  that  said  agent  of  the  defendant  in  the 
dty  of  Mobile,  In  the  state  of  Alabaipa,  also 
receives  orders  from  the  customers  of  the  de* 
fendants  toe  the  purchase  and  sale  of  future 
cotton  iq>on  and  In  tbe  New  Orleans  Cott«i 
Bxchange,  In  the  dty  of  New  Orleans,  In 
tbe  state  of  Louisiana.  All  of  sfMd  cotton  so 
bought  or  sold  to  be  received  or  delivered  In 
said  dt7  of  New  Orleana  In  the  state  oC 
Louisiana.  That  the  said  agent  of  the  de- 
fendants In  the  dty  of  Mobile,  in  the  atate 
of  Alabama,  telegraphed  said  ordera  to  the 
agent  of  the  defendants  In  the  dty  of  New 
Orleans,  In  the  state  of  Louisiana,  who  exe* 
cutes  tbe  same  upon  and  In  said  Cotton  Bx- 
change." And  the  same  allegations  made  aa 
to  future  cotton  are  ma'de  as  to  grain  and 
other  things  for  future  delevery.  "(4)  The  de- 
fendant amends  the  second  and  third  plea 
by  inserting  In  the  place  thereof  the  follow- 
ing: And  for  further  answer  to  each  count 
of  the  complaint  defendants  say  that  the  only 
business  which  they  did  In  this  state  of  Ala- 
bama, In  the  dty  of  Mobile,  during  the  time 
charged  in  the  complaint,  was  interstate  com- 
mence  business,  and  that  they  could  not  be 
required  by  the  state  of  Alabama,  or  Mobile 
county,  in  said  state,  to  pay  a  license  for  do- 
ing such  business  because  the  levy  of  such  li- 
cense tax  on  anch  business  was  an  unlawful 
Interference  with  Interstate  commerce  busi- 
ness, and  in  violation  of  article  1,  9  8.  par.  3, 
of  the  Constitution  of  the  United  States." 

The  cause  was  tried  on  the  following  agreed 
statement  of  facts:  "During  the  whole  of 
the  year  1903  defendanta  had  an  office  In  the 
city  of  Mobile,  In  the  county  of  Mobile,  In  the 
state  of  Alabama.  They  also  had  offices  In 
the  dty  of  New  York,  In  the  state  of 
New  York,  and  In  the  dty  of  New  Or^ 
leans.  In  the  state  of  Louisiana,  and  In  tbe 
dty  of  Chicago,  in  the  state  of  Illinois,  each 
of  which  offices  was  connected  by  private 
telegraph  wires  with  the  said  Mobile  office. 
Said  Mobile  office  was  in  charge  of  their 
agent,  one  Bobbins,  and  was  engaged  In  tbe 
business  of  buying  and  selling  cotton  futures 
for  delivery  on  commission  tor  the  public 
generally  and  for  spedal  customers,  said 
businesB  bdng  conducted  in  tbe  following 
way*  and  In  do  other  way;  Tb^  would  un- 
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dertake,  tbrongh  tbelr  agent,  to  hvy  or  sell 
a  cotton  future  contract  for  a  customer  In  the 
cotton  exchange  In  New  Tork  or  In  New  Or- 
leans, as  he  might  select;  he  making  at  the 
time  a  deposit  of  money  with  his  as  a  mar- 
gin to  protect  them  against  law  in  making 
snch  transaction  for  him.  When  the  cus- 
tomer gave  the  order  to  Ware  &  Inland 
either  for  a  sale  or  a  purchase  of  a  futnre 
contract,  it  was  not  nsnal  for  anything  to  be 
said  between  them  about  a  natural  delivery 
of  the  cotton;  but  when  the  transaction  was 
commenced  by  a  purchase  or  sale  of  the  cot^ 
ton,  Ware  &  Leland  would  Immediately  fur- 
nish to  the  customer  a  memorandum  thereof, 
partly  written  and  partly  printed,  upon  which 
the  following  stipulations  were  printed:  'On 
all  marginal  business  we  reserve  the  right  to 
close  transactions  without  further  notice 
when  matins  are  about  exhausted,  and  to 
settle  contracts  In  accordance  with  the  rules 
and  customs  of  the  exchange  on  which  the 
order  la  placed;  It  being  understood  and 
agreed  in  all  trade  that  actual  delivery  Is 
contemplated.*  And:  'All  purchases  and 
sales  made  by  na  for  you  are  made  in  accord- 
ance with  and  subject  to  the  rules,  regula- 
tions, and  customs  of  the  exchange  on  which 
the  order  Is  placed,  and  the  rules,  regulations, 
and  requirements  of  the  board  of  managers 
of  said  exchange,  and  all  amendments  that 
may  be  made  thereto.'  Such  agent  would 
thereupon  transmit  such  order  by  their  pri- 
vate telegraph  line  to  the  defendants*  office 
in  the  city,  without  the  state  of  Alabama, 
selected  for  such  transaction.  Such  order 
would  be  thereupon  executed  by  defendant 
the  purchase  or  sale,  as  directed,  of  a  future 
cotton  contract  for  such  customer  In  the  cot- 
ton exchange  of  the  dty  to  which  such  or- 
der was  sent,  and  subject  to  the  rules  and 
regulations  ot  such  cotton  exchange,  which 
rules  and  regulations  may  be  Introduced  In 
evidence  by  the  defendants  In  tlils  cause. 
Said  contract  would  be  held  by  defendant 
for  such  customer  until  he  ordered  the  same 
closed  up,  when  they  would  sell  or  buy 
another  cotton  contract  against  It,  as  might 
be  necessary  to  cover  the  same  or  close  It 
oat,  or  receive  or  deliver  the  cotton  on  said 
contract.  If  a  profit  was  made  on  the  trans- 
action, defendants  remitted  It  to  Its  agent  In 
Mobile,  who  paid  It  over  to  the  customs. 
If  a  loss  was  made.  It  was  taken  by  the  agent 
out  of  the  customer's  margin,  or,  if  that  was 
Insuffldent  therefor,  the  customer  was  called 
on  Cor  the  balance.  Said  business  was  done 
on  a  commission  paid  defendants  by  the 
cnstomer.  No  actual  d^very  of  cotton  or 
grain  was  ever'  made  on  any  such  contract, 
except  In  a  few  Instancea,  when  each  deliv- 
eries were  made  where  the  contract  was  exe- 
cuted, to  wit,  Id  New  York,  or  in  New  Or- 
leans, or  In  Chicago.  When  any  each  deliv- 
ery of  cotttm  was  made  to  defendant  for  the 
cnstomer  on  a  purchase  by  him,  It  was  held 
by  the  defoidant  for  acconnt  of  the  castxaaw 
at  the  plaoe  of  delivetTi  either  In  New  York 


or  New  Orleans,  until  ordered  sold  by  the 
.customer,  and  was  then  sold  by  than  for  the 
account  of  the  customer,  and  the  proceeds  ac- 
counted f  pr  by  them  to  such  customer.  When 
they  made  delivery  ot  cotton  on  a  sale  of 
futures  made  by  them  for  a  customer,  the 
cotton  was  shipped  by  the  customer  for  wbom 
such  sale  was  made  from  Alabama  to  the 
place  of  sale,  ahd  there  delivered  throogb 
defendants  to  the  buyer.   A  similar  future 
grain  business  was  done  by  defendants  it 
their  said  office  In  Mobile,  Ala.,  for  customers, 
through  their  office  in  Chicago,  In  the  state  ot 
Illinois;  said  orders  being  executed  on  the 
Chicago,  III.,  Board  of  Trade,  and  subject  to 
Its  rules  and  regulations,  which  contemplated 
and  provided  for  the  actual  receipt  or  de- 
livery of  grain  bought  or  sold  therein,  sucb 
delivery  to  be  made  In  Chicago,  111.  During 
the  whole  year  1903  said  city  of  Mobile,  Ala., 
was  a  city  of  more  than  20,000  inbabltanta. 
DefMidant  paid  to  plaintiff  a  lieenpe  tax  of 
$100  for  doing  such  business  In  said  dty  for 
the  year  1908,  whldi  payment  was  made  prior 
to  the  4th  day  of  March  1903.   They  have 
not  paid  any  further  license  tax  to  plaintiff 
for  doing  such  business  In  said  year.   It,  Is 
agreed  between  the  parties  to  this  cause  that 
If,  upon  the  aforegoing  facts  and  such  other 
evidence  as  may  be  Introduced,  the  business 
BO  done  by  defendants  was  Interstate  com- 
merce badness,  and  a  license  tax  thereupon 
would  be  an  unlawful  interference  with  tnta- 
state  commerce  business,  and  In  violation  of 
article  1,  8  8.  par.  3,  of  the  Constitution  of 
the  United  States,  then  defendants  are  enti- 
tled to  a  verdict** 

R  B.  Boone,  for  appellants.  B.  H.  &  N.  B. 
ClaAe.  for  appellee. 

TTSON,  J.  SnbdlTlBlon  40  of  the  act  "to 
bettor  provide  for  the  revenue  of  the  state" 
(Gen.  Acte  1003,  p.  207)  reads  as  follows: 
"For  each  person  mgaged  In  ttie  bnalness  of 
buying  and  selling  futures  for  peculation 
or  on  a  conunlsslon  el1h«  tm  themsdves  or 
for  other  persons,  and  each  place  of  business 
commonly  known  as  cotton  exchanges,  or 
stock  exchanges  and  sometimes  <»lled  'buck- 
et shops'  In  towns  and  cities  of  twoity 
thousand  Inhabitants  or  more,  Ave  hundr^ 
dollars;  in  all  olher  tovnis  and  dtles,  two 
hundred  and  fifty  dollars;  but  this  shall 
not  be  held  to  lei^lze  ai^  contract  whldi 
would  otherwise  be  Invalid."  It  a^ears 
from  file  agreed  statement  of  facts,  upon 
which  the  case  was  tried,  that  during  the 
whole  of  the  year  190S  def  mdants  conducted 
the  business  In  the  city  of  Mobile,  a  dty  ot 
more  than  20,000  Inhabitants,  of  buylns  and 
selling  cotton  for  future  delivery  on  com- 
mission, for  the  public  generally  and  for 
special  customers.  The  local  Ageat  In  that 
dty  would  take  the  order  of  those  desiring  to 
buy  <a  sell  future  cotton  contracts,  which 
would  be  executed  by  defendants  upon  the 
New  York  or  New  Orleans  ochange;  the 
customer  at  the  time  of  glvltts  the  (nder, 
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depositing  wl'tb  the  local  agent  a  sum  of 
money  as  margin  to  protect  the  defendants 
airalnst  loss  In  tbe  event  tbe  coarse  of  the 
market  was  adverse  to  the  side  of  the 
:ustomw.  n^en  the  order  was  given,  It 
was  not  osnal  to  say  anything  about  an 
actual  delivery  of  the  cotton;  but  defendants 
famished  the  customer  with  a  memorandum 
reserving  the  right  to  close  the  transaction 
wben  the  margin  deposited  was  about  ex* 
bausted  and  to  settle  the  contract  in  accord- 
ance with  the  rules  and  customs  of  the  ex* 
cbaage  on  which  the  order  was  placed.  This 
memorandum  also  contained  the  stipulation 
that  "In  all  trades  actual  delivery  Is  contem- 
plated," aud  the  further  stipulation  that  "all 
purchases  and  sales  made  by  us  for  you  are 
made  In  accordance  with  and  subject  to  tbe 
rules,  regulations,  and  contracts  of  tbe  ex- 
change on  which  the  order  is  placed,"  etc. 
The  order  of  the  customer  was  then  trans- 
mitted by  wire  by  defendants  to  their  office 
In  the  city  of  New  York  or  New  Orleans, 
where  It  was  executed.  The  contract  thus 
purchased  or  sold,  as  the  case  may  be,  was 
held  by  defendants  for  the  buyer  or  seller, 
their  customer,  until  tiie  same  was  ordered 
closed  out,  which  was  done  by  buying  or 
selling  anothw  contract  against  It,  as  might 
be  necessary  to  cover  It  or  close  it  oot,  or 
receive  or  dellv^  cotton  on  the  contract.  If  a 
proat  were  made  lnthetransaction,itwaBre- 
mltted  by  defendants  from  tbe  office  where 
made  to  tbe  Mobile  office  and  there  paid  over 
to  the  custcHner.  If  a  loss  was  incurred.  It 
was  taken  by  the  Mobile  office  out  of  tbe  cus- 
tomer's margin,  and.  If  that  was  insufficient  to 
pay  the  loss,  the  customer  was  called  on  for 
tbe  balance.  No  actual  delivery  of  cotton  was 
ever  made  on  such  contracts,  except  In  a  few 
instances,  and  then  at  the  place  of  Its  ex- 
ecution, to  wit,  New  York  or  New  Orleans. 
When  the  cotton  was  delivered  on  a  contract 
of  purchase.  It  was  held  by  defendants  for 
tbe  purchaser,  as  his  agents,  until  they  were 
ordered  to  sell  It  When  the  delivery  was 
made  upon  a  contract  of  sale,  the  seller 
woald  ship  the  cotton  from  Alabama  to  New 
York  or  New  Orleans,  the  place  of  delivery, 
and  defendants,  as  his  aieents,  would  there 
deliver  it  to  the  buyer. 

Tbe  only  question  presented  for  our  con- 
sideration is  whether  the  business  thus 
shown  to  have  been  engaged  In  by  defend- 
ants was  interstate  commerce,  and  therefore 
not  subject  to  the  license  tax  sought  to  be 
collected  of  them;  for  clearly,  If  the  business 
Is  not  subject  to  be  taxed,  although  the  one 
(or  which  defendants  are  here  sought  to  be 
made  liable  may  be  characterized  as  an  oc- 
cupation tax,  there  can  be  no  recovery  in 
this  case.  Stratford  v.  City  Council  of 
Montpomery,  110  Ala.  619,  20  South.  127. 
But  the  defendants*  business  of  making  con- 
tracts of  buying  and  selling  future  cotton 
for  their  customers  Is  not  Interstate  com- 
merce. Indeed,  these  contracts  are  not  ar- 
ticles ot  conuneice  at  all.   17  Am.  A  Eng. 


Bincy.  law  (2d  Ed.)  p.  61.  As  was  said  by 
the  Supreme  Court  of  the  United  States  In 
Paul  V.  Virginia,  8  Wall.  183,  19  L.  Ed.  357, 
In  speaking  of  policies  of  insurance:  "These 
contracts  are  not  contracts  of  commerce  in 
any  proper  meaning  of  the  word.  They  are 
not  subjects  of  trade  and  barter,  offered  In 
the  market  as  something  having  an  exist- 
ence and  value  Independent  of  the  parties  to 
them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  state  to  an- 
other and  then  put  up  for  sale.  Th^  are 
like  other  personal  contracts  between  parties 
which  are  completed  by  their  signatures  and 
the  transfer  of  the  consideration.  Such  con- 
tracts are  not  Interstate  transactions,  though 
the  parties  may  be  domiciled  In  different 
states.  "See,  also,  Hooper  v.  California,  165 
U.  S.  648.  15  Sup.  Ct.  207,  39  L.  Ed.  297;  N. 
Y.  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389, 
20  Sup.  Ct  902,  44  li.  Ed.  1116.  This  prin- 
ciple, we  think,  clearly  controls  In  this  case, 
and  Its  application  to  the  facts  makes  the 
defendants  liable.  The  contracts  entered  In- 
to by  defendants  for  their  customers,  if  dis- 
charged by  the  payment  of  differences  In  the 
market  values,  thou^  executed  In  another 
state  by  and  tlirougb  their  agents,  the  de- 
fendants, are  clearly  not  articles  of  com- 
merce; and  the  transaction  was  not  different 
from  one  that  the  customer  himself  in  person 
executed  the  order  on  the  exchange  in  New 
York  or  New  Orleans.  Nor  is  It  of  conse- 
quence, in  so  far  as  the  question  here  is  In- 
volved, that  the  contracts  were  sometimes 
discharged  by  the  delivery  of  the  cotton. 
While  It  Is  true  the  cotton  may  have  become 
an  article  of  Int«Btate  commerce.  It  never 
became  an  article  of  trade  from  one  state 
to  another  until  It  begun  to  move,  and  this 
movement  did  not  begin  until  the  cotton  was 
shipped  or  was  started  for  transportation 
from  the  one  state  to  the  other.  Kldd  v. 
Pearson,  128  U.  S.  25,  9  Sup.  Ct  6,  82  L.  Ed. 
346. 

There  Is  no  stipulation  shown  In  the 
agreed  statement  of  facts  which  required  the 
seller  to  ship  cotton  from  any  point  He 
was  at  liberty  to  acquire  the  cotton  in  the 
market  of  delivery  or  elsewhere;  hence  a 
shipment  from  one  state  to  anoth^  for  de- 
livery under  the  contract  would  not  be  Inter- 
state commerce  by  virtue  of  the  contract 
but  by  the  subsequent  and  independent  act 
of  the  seller,  and  the  shipment  in  that  event 
would  not  become  interstate  commerce  until 
the  cotton  had  commenced  to  be  transported. 
The  case  of  Stratford  v.  City  Council,  supra, 
relied  upon  by  appellants,  clearly  has  no 
application.  In  that  case  Stratford  was  a 
broker  representing  several  nonresident 
wholesale  dealers  In  grain  and  provisions 
who  lived  and  carried  on  their  business  In 
other  states,  and  every  order  for  goods  from 
local  merchants  received  or  obtained  by  bim 
was  forwarded  to  his  principal,  subject  to 
the  approval  of  such  principal;  and  If  the 
order  was  accepted  by  the  nonresident  deal- 
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er,  he  ablpped  fht  goods  ftom  his  place  of 
business  to  the  purchaso',  who  did  boaiuees 
In  the  city  of  Hontsozneiy. 
Affirmed. 

WBAKLBY.  O.  J.,  and  SmPSON  and 
ANDERSON,  33^  concur. 


WARE  et  aL  v.  STATE. 
(Supreme  Court  of  Alabama.   Ma;  8,  1906.) 

Appeal  from  Clrcnlt  Court,  Mobile  Oonntr; 
Samuel  B.  Browne,  Judge. 

"Not  officially  reported.'* 

Action  by  the  state  against  J.  H.  Ware 
and  others.  From  the  Judgment;  defoidants 
appeal.  Affirmed. 

B.  B.  Boone,  for  appdianta.  B.  H.  ft  N.  R. 
Glark^  for  the  State. 

PBR  CURIAM.  Affirmed,  upon  tiie  au- 
thority of  Ware  et  al  t.  Mobile  County  (de- 
cided at  thU  term)  41  South.  153. 


BROOKS  T.  STATS). 
(Siq»reme  Court       Alsbama.  May  8,  1906.) 

1.  FBTBXaiAnS  AHD  STTBeKOHft— LlOIHBB  TO 
pRACnOX  —  CBBTinOATEB  —  STATCTBB  —  Et- 
FKCT. 

Code  1800,  i  5333,  proTldM  that  any  per- 
son who  practices  medicine  or  mrgery  without 
first  obtaining  a  certificate  of  qualification  fnnn 
one  of  the  authorised  boards  of  medical  sz- 
sminers  of  the  state,  on  cooyictlon,  shall  be 
fined.  Section  3262  declares  that  the  standard 
of  qualification,  etc.,  shall  be  prescribed  by  the 
medical  association  of  the  state.  Held,  that 
socb  sections  conferred  on  such  associations  full 
authority  to  prescribe  rules  and  regulations 
goreming  the  Issuance  of  certiflcates  of  medical 
practitioners. 

2.  Saub— RuixB— CornrsRSiovxno  —  Ckbxzv- 

The*  State  Medical  Association  having 
adopted  a  rule  in  1899  that  all  medical  certif- 
icates issued  by  county  boards  of  examiners 
should  be  countersigned  by  the  senior  censor  of 
the  State  Medical  Association  before  they  should 
become  valid,  as  authorized  by  Code  1896,  (S 
8262,  6333,  a  certificatfe  subsequently  issued,  not 
BO  countersigned,  was  insufficient  to  authorize 
the  bolder  to  practice  medicine. 
8.  Saiib— Offenses-— Pbobecdtion— Evidence. 

In  a  prosecution  of  a  physician  £or  practi- 
cing without  a  certificate  cotintprsigiied  by  the 
senior  censor  of  the  State  Medical  Asf^ociation, 
in  vloUtlon  of  Code  1806,  S  6333,  defendaot's 
diploma  and  proof  of  the  length  of  time  he 
practiced  medicine  were  Inadmissible. 
4.  CaiiUNAL  Law— Appeai^Habhlesb  Eb- 

BOB. 

Where,  in  a  proeecution  of  a  physlciim  for 
practicing  medicine  without  a  certificate,  it  was 
undisputed  that  be  actually  practiced  medicine 
for  pay,  he  was  not  prejudiced  by  the  allow- 
ance  of  a  question  as  to  whether  or  not  he 
held  himself  out  to  the  world  as  a  practicing 
physician. 

6.  PHTaiOIAHB    AND    SUBOEONS  —  ItlOHT  TO 

PaacmcE— Pbosec  OTIC  N— Evidence. 

In  a  prosecution  of  a  physician  for  practi- 
cing without  a  certificate  couDtersigned  by  the 
senior  censor  of  the  State  Medical  Association, 
evidence  that  other  pbysidans  had  no  such 


certificates  and  had  not  taken  ezamlnatloni  wis 

Inadmissible. 

6.  GananAi.  Law— -WiTNESSBft— Bnus. 

In  a  criminal  prosecution,  it  was  within 
the  discretion  of  the  court  to  excuse  one  of  the 
witnesses  from  the  operation,  of  the  rule. 

7.  Same— Evidence— Oekbbai.  Objbotions— 
sutficibnct, 

A  general  objection  to  documentary  evi- 
dence offered  In  a  criminal  case,  stating  no 
grounds  of  objection,  is  insuflSclent  to  present 
the  ruling  for  review  on  appeal. 

Appeal  from  Circuit  Oour^  Marlon  County; 
E.  B.  Almon,  Judge. 

"To  be  officially  reported." 

T.  P.  W.  Brot&B  was  convicted  of  practi- 
cing medicine  or  snrgery  without  first  obtain- 
ing a  certificate  ot  QuaUflcation,  and  be  ap- 
peals. Affirmed. 

O.  P.  Atanon,  J.  D.  McdJester,  and  0.  B. 
Mitchell,  for  appellant  Davla  ft  Fite,  and 
Massey  Wilson,  Atty.  Oen.,  tor  the  8tat& 

ANDERSON.  3.  The  def^dant  was  cod- 
Tlcted  In  the  lower  court  fOr  the  vtolatton 
of  section  S333  of  the  Code  of  1890,  which 
reads  as  follows:  "Any  parson,  who  prac- 
tices medicine  or  snrgery  withont  having 
first  obtained  a  certificate  of  qoallflcatloa 
from  one  of  the  authorized  boards  of  medical 
examiners  of  this  state,  must,  oa  emvlctloa, 
be  fined  not  less  than  tweoty-flve,  nor  more 
than  one  hundred  dollars."  Sectlcm  8262  itf 
the  Code  of  1896  says:  **The  standard  of 
qualification,  the  mettiod  w  system,  and  the 
subjects  of  aamlnatton  of  practltlMierB  of 
medtdne,  shall  be  prescribed  1^  th«  Medical 
Association  of  the  State  of  Alabama,  and 
most  be  observed  by  the  boards  of  medical 
examiners."  It  will  be  obserred  that  the 
lawmakers  have  clothed  the  Medical  Asaoda- 
tl<m  of  the  State  of  Alabama  with  fall  an* 
thorlty  to  prescribe  the  rules  and  regulations 
governing  the  Issuance  of  certificates  to  med- 
ical practltlonen.  And  our  statntes  in  this 
respect  are  not  only  Intended  as  a  means  of 
maintaining  a  high  standard  In  the  ranks 
ot  the  medical  profession,  but  are  designed 
to  protect  the  public  from  Imppsltion  and 
fraud  by  authorizing  the  State  Medical  As- 
sociation to  prescribe  the  mlea  and  restric-. 
ttons  gOTomlng  tbe  Issnance  of  certiflcates  to 
those  engaged  In  or  desiring  to  engage  in  the 
practice  pf  medldna 

Tbe  State  Medical  Board  adopted  In  1890 
the  following  ordinance :  "Be  It  ordained  by 
the  Medical  Association  of  the  State  of  Ala- 
bama that  hereafter  all  certiflcates  confer- 
ring the  privlles^  of  practldng  medldne  In 
this  state,  Issued  by  connty  boards  of 
OEaminOTS,  shall  be  countersigned  by  the  sen- 
ior censor  of  the  State  Assodatlon  before 
the  same  shall  become  legal  and  valid."  It 
Is  to  be  noted  that  every  certtflcate  issued  by 
a  connty  board  aftn-  the  adoption  of  the 
above  had  to  be  countersigned  by  the  senior 
censor;  else  It  would  be  Invalid.  The  steto 
proved  a  prima  fade  case  against  the  de- 
fendant who  attempted  to  defsud  under 
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1  oertUcHte  laaoed  by  the  county  board,  Jan- 
nary  29. 1900^  but  whicb  had  not  been  coun- 
tersigned by  the  senior  censor  of  the  state, 
and  which  was  InBaffident*  and  the  objectlm 
hj  flie  state  to  the  Introduction  of  same  was 
properly  sustained. 

There  was  no  error  In  anstalning  the 
state's  objections  to  the  defendant's  attempt 
to  Introdnce  a  diploma  or  proof  of  the  length 
of  time  he  had  practiced  medicine.  These 
facta  may  bare  been  sufficient  to  aathorize 
the  county  board  to  Issue  him  a  certificate 
without  mide^oing  an  examlnatton,  but 
could  in  no  aense  make  valid  a  certificate  not 
Issned  In  conformity  with  the  rules  of  the 
State  Aasodatloa. 

If  there  was  any  error  In  the  ruling  upcn 
the  qoestlm  to  witness  Oreen :  "State  wheth- 
er or  Dot  be  l^d  himaetr  out  to  the  world 
as  a  practldng  physician?"  It  was  error 
without  Injury,  as  the  undisputed  erldmce 
was  that  he  actually  practiced  medldne  tor 
piy.   Code  1896;  i  4883. 

The  oMTersatlons  lietween  the  d^endant 
ind  Dr.  Moorman  were  dearly  Immaterial, 
and  the  objection  thereto  was  properly  sus- 
tained. N(v  was  It  competent  for  defOidant 
to  show  the  action  of  the  Medical  Socle^  of 
Marlmi  Oonnty,  since  he  did  not  show  that 
It  faaued  him  a  certlflcate  prior  to  the  adop- 
tion of  the  ordinance  in  1809.  Neither  was 
It  competent  to  show  that  other  phystdans 
had  no  certificates  or  had  not  stood  exami- 
nations. If  they  were  violating  the  law,  it 
did  not  Justify  the  defendant  In  doing  eo. 

Tbe  trial  court  had  a  discretion  In  excus- 
ing Dr.  Sanders  from  the  rule.  Rll^  v. 
State,  88  Ala.  198,  7  South.  149. 

The  trial  court  cannot  be  put  In  error  for 
flie  ruling  on  the  Inteoductlon  of  the  book 
containing  the  constitntlon  and  ordinances 
at  the  State  Medical  Association,  since  the 
objection  was  but  a  general  one;  no  grounds 
of  objection  having  been  assigned. 

There  was  no  error  In  giving  the  general 
afflmatlTe  charge  requested  by  the  state,  and 
hi  refusing  the  one  requested  by  the  defend- 
ant 

The  Judgm«it  of  the  circuit  court  Is  af- 
liiued. 

WBAKLBT,  a  J.,  and  TT80N  and  SIMP- 
BON,  JJ.,  ooDcnr. 


PATTDRSON  v.  STATE. 
(Supreme  Court  of  AlaWia.   May  8,  1906.) 

L  CanniiAi.  Law— Vknotj— County  Line. 

Under  Code  1896,  S  4972,  providing  that 
wbeo  an  offNise  Is  committed  on  the  boundary 
of  two  or  more  couDties,  or  within  a  quarter 
o(  a  mile  thereof,  the  jurisdiction  thereof  is 
in  the  court  of  either  county,  the  drcult  court 
it  Lawrenes  oonnty  had  junidlctlon  to  try  de- 
fendant for  a  murder  committed  on  an  islandlD 
th«  Tennessee  river,  within  a  quarter  of  a  mile 
of  Boch  couQtj,  though  a  little  nearer  to  the 
Limestone  county  line. 

[Ed.  Note. — For  cases  In  jpolnt»  see  vol.  1^ 
Cat  Dig.  Orfanlual  Law,  I  m] 


2.  Sake  —  JnniaoiOTion   otbb  Nataqxbu 

Streams. 

The  court  also  had  Jurisdiction  under  Code 
1896,  S  1400,  providing  that  the  jurisdiction  over 
navigable  streams  not  included  within  the  lim- 
its of  any  county  beloogs  to  the  county  or  coun- 
ties whose  Jurisdiction  extends  to  the  oiarBln 
thereof. 

[Ed.  Note. — For  cases  In  point,  see  voL  1^ 
Cent  Dig.  Oriminal  Law,  I  m] 
8.  HolilClDl— D?IDEKO»— Wkapohb— Mateki- 

ALITY. 

Where,  in  a  prosecution  for  homidde.  It 
was  d&imed  that  deceased  brandished  a  hand 
ax  at  defendant  and  stated  that  he  was  going  to 
split  defendant's  head  open,  evidence  as  to 
whether  defendant  saw  the  hand  az  at  a  certain 
mill  on  the  morniog  of  the  homicide  was  ma- 
terial, as  showing  where  the  ax  was. 

[Kd.  Note.^ — For  cases  In  point,  see  voL  28, 
Cent  IHg.  Homicide,  {  374.] 

4.  Bahd— Pbkvious  Difticultt. 

In  a  prosecution  for  homicide,  evidence  of 
the  particulars  of  a  previous  difficult;  between 
defendant  end  deceased  was  properly  excluded. 

[Ed.  Note. — For  cases  in  point  eee  vol.  20, 
Cent  Dig.  Homicide,  §{  343.  398J 

5.  Sake— Duty  to  Bbtbbat. 

In  a  prosecntion  for  homlddei  defendant 
cannot  excuse  his  failure  to  retreat  unless  the 
circumstances  are  such  that  his  peril  would  have 
been  increased  thereby  beyond  that  to  which  he 
would  have  been  subjected  had  he  stood  and  de- 
fended himself  against  bis  assailant  or  were 
such  as  to  Impress  the  mind  of  a  reasonable 
man  that  the  peril  would  have  been  Increased, 
and  that  defendant  was  so  impressed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Homicide,  168-171.] 

6.  GaiHiRAX  Law  — iNerrBCCTioNs— Bequest 
TO  Chabgs. 

Tbe  refusal  of  a  request  asked  by  accused 
is  not  error,  where  it  is  substantially  the  same 
as  another  Instruction  given  at  his  instance. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  2011.] 

7.  HOHIOIOE— InsTBUcnoNft— Ektexino  Dif- 
nCUXTT. 

In  a  prosecution  for  homicide,  an  instruo- 
tion  that  If  defendant  was  free  from  fault  In 
bringing  on  the  difficulty  which  resulted  in  de- 
ceased'd  death,  and  at  the  time  of  the  fatal  en- 
counter deceased  was  advancing  on  defendant 
with  a  deadly  weapon  and  in  a  threatening  man- 
ner, and  defendant  had  no  means  of  retreat 
without  increasing  his  danger,  be  had  a  right 
to  shoot  and  kill  deceased  in  order  to  protect 
his  own  life,  was  properly  refused  for  failure  to 
hypothesize  that  defendant  did  not  willingly  «i- 
ter  into  the  difficulty. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Homicide,  {  028.] 

8.  Cbthinai,  Law— Aboukentative  Insibito- 

TIONS— REFCSAI.. 

In  a  proeecution  for  homicide,  an  lnstrue> 
tion  that  the  jury  might  consider  the  fact  If  It 
was  a  fact,  that  defendant  was  a  one-armed  man, 
and  the  further  fact.  If  it  was  a  fact,  that  de- 
ceased was  a  strong  and  vigorous  man.  in  de- 
termining whether  or  not  defendant  could  have 
retreated  with  safety  to  himself,  was  properly 
refused  as  argumentative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  fiS  1959.  1980.] 

9.  Homicide— Insthuctions. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  if,  at  the  time  defendant  fired  the  fatil 
shot  he  was  acting  in  defense  of  his  own  life 
or  to  prevent  great  bodily  harm,  he  should  be 
acquitted,  was  properly  refused  for  failure  to 
hypothesize  freedom  from  fault  on  defendant's 
jMirt  in  bringing  oa  the  difficulty  and  the  im- 
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minenee  of  tiie  dang^  and  defendant's  abllitj 

to  retreat 

[Ed.  Note. — For  cases  in  point,  aee  vol.  26, 
Cent  Dig.  Homicide,  |S  627-630.] 

10.  Crimirai.   Law  —  Abouhihtatitb  Im- 

8tbuctions. 

In  a  prosecution  for  homicide,  an  Instruc- 
tion that  the  fact  that  defendant  was  a  one- 
armed  man  was  a  circumstance  «hicti  the  iurj 
might  consider  in  determining  whether  defend- 
ant  could  have  safel;  withdrawn  from  the  com- 
bat was  properly  refused  as  argumentative. 

[Ed.  Note. — For  cases  in  point,  see  voL  14* 
Cent.  Dig.  Criminal  Law.  »  1959,  1960.J 

11.  HOVTCXDB— iRBTBuonons  —  BBAHDISHina 

Weapon  . 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  if  defendant  and  deceased  met  on 
the  river  hank,  and  deceased  brandished  a  hand 
az  at  defendant  and  stated  that  he  was  going 
to  split  defendant's  head  open,  and  if  defendunt 
was  frpc  from  fault  in  bringing  on  the  diffi- 
cult; and  had  no  safe  means  of  escaping  with- 
out materially  increasing  bia  danger,  be  was 
not  guilty,  was  properly  refused,  as  the  mere 
brandishing  of  an  ax  did  not  necessarily  show 
that  deceased  was  about  to  use  It  on  defendant, 
or  that  defendant  had  reason  to  believe  he  was 
in  Imminoit  peril. 

12.  CBiHinAL  Law— Reasonable  Doubt— In- 

BTBUCTIONS. 

In  a  prosecution  for  homicide,  a  request  to 
charge  that  if  the  evidence,  or  any  part  there- 
of,  uter  a  consideration  of  the  wnole  of  snch 
evidence,  generates  a  wdl-fonnded  doubt  of  de- 
fendant's guilt,  the  jury  must  acquit,  was  cor- 
rect, and  was  improperly  refused. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S  1912.] 

Appeal  from  Circuit  Court,  Lawrence 
County;  D.  W.  Speahe,  Judgft 

"To  be  officially  reported." 

Steve  Patterson  was  convicted  tit  mnrder, 
and  he  appeals.  Reversed. 

The  defendant  was  Indicted  and  tried  for 
murder.  After  the  state  had  closed,  the  de- 
fendant Introduced  one  John  Lang,  and  of- 
fered to  show  by  bim  that  witness  and  de- 
fendant bad  gone  down  to  the  lower  point 
of  the  Island  to  feed  the  bogs,  and  they 
found  deceased  there  with  the  wagon,  and 
that  while  they  were  there  a  stranger  came 
over  from  the  north  side  of  the  river  and 
proposed  a  game  of  craps  to  the  deceased, 
and  that  deceased  borrowed  a  dollar  from  the 
defendant  and  soon  lost  It  In  the  game  of 
craps  with  the  stranger,  who  returned  to  the 
other  side  of  the  river.  The  deceased  then 
remarked:  "Well,  Patterson,  I  don't  owe 
you  anything.  I  paid  you  back  the  dollar 
thnt  I  borrowed."  Defendant  replied  that 
he  had  not  paid  him  back  the  dollar,  and  the 
deceased  then  stated  that  the  defendant 

was  a  g  d  d  n  liar,  at  the  same  time 

striking  the  defendant  in  tbe  face  and 
knocking  him  down.  Deceased  then  stated 
that  he  could  prove  by  tbe  witness  that  he 
paid  tbe  dollar  back,  and  witness  said  that. 
If  be  bad  paid  It  back,  be  didn't  see  it,  and 
that  deceased  then  called  tbe  witness  a  liar, 
and  knocked  blm  down  with  a  piece  of  plank, 
and  that  he  also  knocked  defendant  down 
tbe  second  time,  and  cut  blm  In  the  bead 
with  a  mallet  Tbe  state  objected  to  tbla 


testimony,  and  the  court  sustained  tbe  objec- 
tion. 

The  court  In  its  oral  diarge  to  tbe  Jury, 
said:  **I  charge  yon.  gentlemen  of  tbe  Jury, 
that  malice  in  law  does  not  necessarily  mean 
bate  or  ill  will,  but  la  defined  as  any  un- 
lawful act  willfully  done  without  Just  cause 
or  legal  excuse."  Tbe  court  furtb»  said  In 
its  oral  charge:  "m  order  tor  tbe  defendant 
to  sustain  bis  plea  of  s^r-def«we,  It  was 
necessary  for  blra  to  retrmt,  tf  be  could 
have  done  so  without  materially  Increaslt^ 
bis  dango',  and  In  tbls  connection  yon  can 
take  Into  consideration  the  circumstances  and 
conditions  surrounding  blm." 

Tbe  defendant  then  requested  ttiese  written 
cbarges,  wblcb  tbe  court  refused:  Charge 
2%:  "If  tbe  Jury  believe  from  tbe  evidence 
that  at  tbe  time  the  defoidant  flred  tiie  fatal 
shot  be  was  In  immlooit  peril  of  life  or 
limb,  and  that  he  was  free  from  fault  In 
bringing  on  tbe  dlfllcnl^,  and  that  be  bad  no 
safe  means  of  escape  wltbont  materially  In- 
ceasing  bis  danger,  then  yon  must  find  tbe 
defoidant  not  guilty."  Chai^  8:  "X  charge 
you,  gentlonen  of  tbe  Jury,  that  If  you  be- 
lieve from  tbe  evidence  tbat  Patterson  was 
free  from  fault  In  bringing  on  tbe  dlfflcnlty 
wblcb  resulted  in  the  death  of  Davis,  and  you 
further  believe  from  tbe  evidence  tbat  at 
the  time  of  tbe  fatal  encounter  Davia  was 
advancing  on  Patterson  with  a  deadly  weapon 
and  in  a  threatening  manner,  and  you  fur- 
ther believe  from  tbe  evidence  that  Patterson 
bad  no  means  of  retreat  without  Increasing 
his  danger,  tlien  Patterson  bad  tbe  riKbt  to 
shoot  and  kill  Davis  in  <vder  to  protect  bis 
own  life,  then  you  will  find  the  defmdant 
not  guilty."  Charge  8%:  Tbe  Jury  can  look 
to  the  fact  If  it  be  a  fact  tbat  Patterson 
was  a  one-aimed  man,  and  tbe  further  fact 
If  It  be  a  fact  that  Davis  was  a  strong 
and  vigorous  young  man,  in  determining 
whether  or  not  Patters<m  could  have  re- 
treated with  safety  to  himself."  Charge  16: 
**!  charge  you,  gentlemen  of  tbe  Jury,  that 
If  the  evidence,  or  any  part  thereof,  nStet 
a  consideration  of  tbe  whole  of  such  evidence^ 
generates  a  well-founded  doubt  of  def aidant's 
guilt  the  Jury  must  acquit  blm."  Charge 
17:  "If  the  jury  believe  from  tbe  evidence 
that  at  the  time  the  defoidant  flred  the  fatal 
shot  be  was  acting  In  defense  of  bis  life  or 
to  prevent  great  bodily  barm,  you  must  find 
the  defoidant  not  guilty."  Charge  18:  "The 
fact  tbat  defendant  Is  a  one-armed  man  Is 
a  circumstance  to  which  the  Jury  may  look  in 
determining  whether  the  defendant  could 
Imve  safely  withdrawn  from  tbe  combat" 
Charge  20:  "If  tbe  Jury  believe  from  tbe  evi- 
dence tbat  defendant  and  Davis  met  on 
the  river  bank,  and  tbat  Davis  brandished  a 
band  az  at  defuidant  and  stated  that  be 
was  going  to  split  bis  bead  opm,  and  if  tbej 
further  believe  from  the  evldmce  tbat  de- 
fendant was  free  from  fault  In  bringing  on 
tbe  difficulty,  and  that'  he  had  no  safe  meani 
of  escape  without  materially  Increasing  Us 
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danfcer,  yon  must  find  the  defendant  not 

C  M.  Sherrodd,  for  appellant  Mass^ 
Wllami,  Atty.  Oen.,  for  the  8tat& 

SIMPSON.  J.  The  defendant  was  con- 
Tlrted  nnder  an  locllctment  charging  marder, 
committed  In  Lawrence  county.  The  posi- 
tion taken  by  appellee  that  the  renue  was 
not  proved,  becanee  the  offense  was  com- 
mitted (If  at  all)  on  an  Island  In  the  Tennes- 
see rirpr.  a  little  nearer  the  Limestone  connty 
line  than  to  that  of  Lawrence  county,  Is  nn- 
tenable.  The  place  was  evidently  within  a 
fourth  of  a  mile  of  the  county  line,  as  pro- 
Tided  by  section  4972  of  the  Code  of  1806; 
bat  aside  from  that  this  court  has  held  that 
onder  aectloo  1400  of  the  Code  of  1896  each 
county  has  jnrlsdlction  over  the  Tennessee 
river  to  the  margin  of  the  stream  on  the  op- 
posite fflde.  Jackson  v.  State,  90  Ala.  590, 
8  South.  802. 

Tbe  «(-eptlon  to  the  question  to  the  wlt- 
Davis,  and  the  answer  thereto,  as  to 
whether  the  defendant  saw  the  hand  ax  at 
tbe  mill  In  the  morning,  was  properly  orer- 
mled.  as  this  was  a  material  circumstance 
tending  to  show  where  the  az  was. 

There  was  no  error  In  excluding  the  testi- 
mony of  the  witness  Lang  as  to  the  particu- 
lars of  the  previous  difficulty.  Wood  t. 
State.  128  Ala.  27*  81,  29  SouttL  5&7.  86  Am. 
Sl  Rep.  71. 

We  And  a  conflict  In  our  decisiona  aa  to 
whether  deflnitlon  of  malice  and  the  dts- 
tlnrtlon  between  express  malice  and  legal 
mnlli-e,  as  given  by  the  court  in  Its  oral 
rhiir«%.  Is  proper  in  a  murder  ca8&  In 
CribhR  V.  State,  86  Ala.  613,  6  South.  109, 
a  slnillnr  f-hnrge  was  held  erroneous,  where- 
8.<(.  In  Boulden  v.  State  (also  a  murder  case) 
Iir2  Ala.  8fi.  15  South.  841,  a  charge  In  legal 
prinriiile  the  same  was  held  to  be  correct 
As  tbe  Judpinent  of  the  lower  court  must  be 
reversed  for  other  reasons,  it  suffices  to  say 
tliat  it  will  tie  safer  upon  another  trial  to 
so  define  malice  as  not  to  make  the  defini- 
tion Bubject  to  the  criticism  of  Clopton,  J.. 
In  the  Cflbbs  Case,  supra.  We  do  not  de- 
termine whether  we  would  or  would  not  re- 
verse the  Judgment  upon  that  part  of  the  oral 
charge  referred  to.  if  that  were  the  pivotal 
point  in  this  case. 

That  part  of  the  oral  charge  of  the  court 
00  the  duty  of  a  retreat  Is  correct  "The  law 
to  that,  to  excuse  the  failure  to  retreat  the 
circnmstnnres  must  be  such  as  that  the  de- 
feadant's  peril  would  have  been  Increased 
tber^y  beyond  that  to  which  he  would  have 
been  Fubjected  had  be  stood  and  defended 
himself  against  his  assailant  or  were  such 
u  to  impress  the  mind  of  a  reasonable  man 
that  tbe  peril  would  have  been  Increased 
sod  that  be  was  bo  Impressed."  Bell  t. 
State.  116  Ala.  25,  29.  22  South.  528.  The 
upresBlon  here  osed,  "materially  increased 
his  danger."  embodlai  tbe  aame  words. 

Oai^  2%,  tenvmteH  1v  tbe  defaidant» 


was  snbstantlally  Hie  same  as  cbarge  6^ 
given  by  the  court  on  request  of  defendant 
Consequently  there  was  no  mot  In  refus- 
ing It 

CtuL^  8,  requested  by  tbe  dtfendant  was 
properly  refused,  as  It  failed  to  bypotheslze 
that  the  defendant  did  not  willingly  oiter 
into  tbe  difficulty.  OlImOTe's  Case,  126  Ala. 
22.  28  South.  696. 

Cbaife  8^.  requested  by  tbe  defendant, 
was  argumentative  and  properly  refused. 

Charge  17  failed  to  hypothesise  fi«edom 
from  fault  on  the  part  of  the  defendant  In 
bringing  on  tbe  difficulty,  nor  did  it  hypoth- 
esize tbe  Imminence  of  tbe  danger,  nor 
inablll^  to  retreat  or  the  danger  thereof. 

Cbaige  18  was  argumentative  and  properly 
refused. 

Cbarge  20  was  pn^o-ly  refused.  Merely 
"brandishing'*  the  ax  did  not  necessarily 
show  tbat  deceased  was  about  to  use  tt  on 
defendant  or  tbat  he  was  in  Immineit  peril, 
or  that  def«idant  had  reason  to  believe 
that  be  was  In  great  peril. 

Cbarge  16  assorts  a  correct  principle  of 
law  and  should  have  been  given.  Hunt  t. 
State,  135  Ala.  2,  88  South.  829. 

Tbe  Judgm^t  of  tbe  court  is  reversed, 
and  the  came  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur. 


ALLEN  V.  ALSTON. 
(Supreme  Court  of  Alabama.   May  9,  1906.) 

1.  Attoknet  and  Client— Monet  Collected 
— Action  bt  Client— Pabties  Plaintitf— 
Real  Pabties  in  Intbbest. 

The  claim  of  a  client  for  money  collected 
by  bis  nttomey  is  on  an  implied  contract  within 
Code  1896.  $  28,  providing  that  every  action  on 
a  contract  express  or  implied,  must  be  brought 
in  tbe  name  of  the  person  really  interested. 

2.  Appeal  —  Rrcobd  —  Bill  ot  Excbptiono— 
Questions  fob  Review. 

Where  the  action  of  tbe  trial  court  on 
motion  to  strike  certain  pleas  and  parts  thereof 
is  not  presented  by  bill  of  exceptions,  it  will 
not  be  considered  on  appeal. 

3.  Cobpobations  — Assignment  or  Claim  — 
Sdtftcienct— Evidence. 

An  assignment  of  a  claim,  executed  in  the 
name  of  a  corporation  by  Its  vice  presidfoit, 
to  which  the  corporate  seal  was  not  attached, 
WAS  not  admissible  in  evidence  In  an  action  by 
the  assignee,  where  there  was  no  evidence  that 
the  vice  president  was  authorized  to  execute  the 
contract. 

Appeal  from  Circuit  Court  Colbert  Coun- 
ty; D.  W.  Speake,  Judge. 

"To  he  officially  "reported." 

Action  by  J.  V.  Allen  against  Robert  0. 
Alston.  From  a  Judgment  In  favor  of  de< 
fendant  plaintiff  appeals.  Affirmed. 

The  original  complaint  was  brought  In  the 
name  of  tbe  Scovel-Irwin  Constmctltm  Com- 
pany, for  tbe  use  of  J.  Y.  Allen,  against  the 
defendant  and  counted  on  tbe  collection  by 
defendant's  testator  of  a  certain  sum  of  mtm- 
ey  as  an  attorney  for  tbe  Scovel-Irwln  Con- 
struction Company,  and  shows  an  assignment 
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<tf  said  claim  of  the  Scovel-Irwln  ConBtrac- 
tl<n  Gcmpaztr  to  J.  Y.  Allea  before  tba  bring- 
ing of  thla  Bolt  It  illeKM  tbat  Aonand  ms 
made  aa  defendantfa  testator  botb  b7  tb» 
original  party  and  by  Ita  aMlgnee^  said  Ai- 
len,  ftw  rcvayment  of  tbe  stun  so  collected. 
Dannrrers  were  Intcrpooofl  to  this  complaint 
(1)  becanse  It  failed  to  state  a  cause  of  ac- 
tion; becanse  It  appears  from  the  com- 
plaint that  J.  Y.  Allen  Is  the  real  and  bene- 
ficial ownor  of  the  subject-matter  of  the 
snit;  (S)  It  appears  frtmi  nld  complaint  that 
the  plaintiff  In  said  canse,  tbe  Scorel-Irwln 
Gcmstrnctlon  Company,  Is  not  tbe  owner  of 
tbe  snbject-matter  of  tbe  snit;  (4)  It  appears 
from  said  complaint  tbAt  tbe  snIt  Is  not  In- 
stituted In  tbe  name  of  tbe  par^  owning  the 
snbject-matter  ot  tbe  snlt  These  donnrrera 
were  instalned  by  tiie  court,  and  plaintiff 
amended  his  complaint  by  making  J.  Y.  Al- 
ia the  sole  party  plaintiff. 

The  plaintiff  offered  the  following  as  erlp 
deuce,  after  showing  that  H.  8.  Jackson  was 
the  vice  president  of  the  Scorel-Irwln  Oon- 
Btmction  CkKopany  on  the  4th  day  of  Febrth 
ary,  1902,  and  that  as  such  vice  president  he 
signed  tbe  assignment  wblcfa  follows:  "Wot 
Talne  received  the  Scovel-Irwin  Oonatructt^m 
Company  hereby  sells,  transfers,  and  assigns 
unto  Joseph  Y.  Allen  that  c^inln  jud^ent 
rendered  In  faror  of  the  Scorel-Irwln  Con- 
struction Company  in  tbe  circuit  court  of  Col- 
bert county,  state  of  Alabama,  on  the  7tb 
day  of  January,  1897,  against  tbe  Sheffield 
Land  ft  Iron  Go.  of  Alabama  for  tbe  snm  of 
$1,185,  and  that  said  Scorel-Irwin  Construc- 
tion Company  trRnsfere  and  assigns  unto  the 
said  J.  V.  Allen  all  its  rights  and  equities 
therein  and  thereunder,  hereby  authorizing 
said  Allen  or  his  aBslgns  to  bring  any  action 
In  Its  name,  either  at  law  or  in  equity,  for 
the  collection  of  said  judgment  or  Its  pro- 
ceeds. In  testimony  whereof,  the  Scovel-Ir^ 
win  Conatructlon  Company  has  executed 
these  presents  by  ItB  vice  president,  who  Is 
duly  authorized  to  execute  tbe  same  In  the 
name  and  under  tbe  seal  this  tbe  4tb  day  of 
February,  1902.  fSifaiedl  Scovel-Irwiu  Con- 
struction Co.,  by  H.  S.  Jaclcson,  V.  P."  There 
Is  no  seal  shown.  The  defendants  objected 
to  the  Introduction  of  the  assignment,  because 
It  was  not  under  seal,  and  because  It  was  not 
shown  that  Jackson  was  authorized  by  the 
corporation  to  execute  It  for  and  In  Its  name. 
The  court  sustained  defendant's  objection, 
stating  that  as  tbe  alleged  transfer  was 
not  under  seal  of  tbe  corporation,  there  was 
no  presumption  that  Jackson,  although  vice 
president,  was  authorized  to  execute  tbe 
same  so  as  to  bind  tbe  corporation. 

R.  H.  Wllhoyte,  for  appellant  KiA,  Gar- 
mlcfaael  ft  Ratber,  tot  appellee. 

ANDERSON,  J.  This  snlt  was  bnmght  In 
tbe  name  of  Scorel-Irwln  ConstmcUon  Com- 
pany for  the  nse  of  J.  Y.  Allen.  0^  facts 
set  out  In  the  complaint  show  an  Implied 


contract  on  tbe  part  of  Tompkins  to  pay  over 
the  money  collected  by  him,  and  bring  the 
case  wltbln  tta  Influence  of  sertliv  28  of 
the  Code  of  1896,  and  the  snlt  should  bare 
been  brought  In  iSte  name  of  ttie  party  really 
Intoested.  There  was  no  error  fai  suatals- 
Ing  the  demurrer  to  the  cnnplalnt 

As  the  action  of  the  trial  court  npoa  the 
motion  to  strike  certain  pleas  and  parts 
thereof  Is  not  jiresented  tot  rerlew  by  the 
bill  of  exceptions,  we  cannot  oomddw  tiie 
sam&  Dotban  Guano  Oo.  r.  Ward,  132  Ala. 
880^  81  South.  748;  UOnton  t.  L.  ft  N.  B.  a 
Go.,  128  Ala.  637,  29  Sonth.  602. 

The  anrignment  offered  did  not  hare  tbe 
corporate  seal  attached,  nor  was  there  any 
proof  that  Jackson  had  tbe  authority  to  ex- 
ecute tbe  same.  Indeol,  tbe  asslgnmoit  It 
self  recites  Ibat  Jackson  Is  authorised  to  "ex- 
ecute tbe  same  In  tbe  name  and  naSet  the 
seal,"  yet  falls  to  show  that  it  was  so  o- 
ecnted.  American  Assodatlon  t.  Smith,  122 
Ala.  60S,  27  South.  919;  Ooodyear  Rubber 
Go.  T.  Scott  Ooi,  98  Ala.  489,  U  South.  S70: 
Co6k  on  Stocks,  1 712.  The  trial  conrt  proper- 
\j  BDstalned  tbe  objectkni  to  the  Introduction 
of  the  asslgnmeiit  In  erldencfc 

The  Jttdgmttit  of  tbe  court  Is  tfllrmed. 

HARALSON,  DOWDBLE^  and  DONSON, 
J  J.,  concur. 


OOLLINS  T.  WE8TBRN  UNION  TEUB* 

QRAPH  00. 
(Supreme  Oonrt  of  Alabama.  Blay  9,  1906.) 

1.  TKueeBApns— Aonovs  tob  Dahaobi— an- 

OINOS. 

Id  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  the  message 
delivered  to  plaintiff  hj  defendant  was  admism- 
ble,  thouxb  tie  bad  not  produced  or  accounted 
for  the  absence  of  the  message  lodged  with  d^ 
fondant,  nor  given  notice  to  produce  It. 

[Ed.  Note. — For  cases  in  point,  see  voL  46^ 
Gent  Dig.  Telegraphs  and  Telephones,  I  62.] 

2.  Sake— Plea  Din  Q. 

If  there  were  terms  or  conditions  on  tbe 
telegraph  form  employed  bf  a  sender  whldi 
would  defeat  an  action  against  a  telegfaph  com- 
pany for  fallnre  to  deliver  a  message  to  plain- 
tiff, they  should  be  brought  Into  the  case  by 
plea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45^ 
Cent  Dig.  Telegraphs  and  Telephmies,  |  66.] 

Appeal  from  City  Court  Dt  Birmingham; 
Charles  A,  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  Milton  EL  Collins  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  In  faror  of  defendant  plaintiff 
aiv>ealB.  Reversed. 

The  complaint  In  0iiB  canse  contained  two 
counts,  as  fftllows:  "(1)  Plaintiff  dalms  of 
the  defendant  91,600  as  damages,  for  that 
heretofore,  during  tbe  montb  of  August,  1901, 
defendant  was  a  oommon  canrier  of  tele- 
graphic messages,  among  other  places,  from 
AlbwtriUSk  Ala.,  to  Blrmlntfism  sad  to  Nortli 
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BlnDln^am,  Ala. ;  that  at  said  time  plain- 
tiff was  a  practicing  physician,  residing  In 
said  North  Birmingham,  and  having  an  office 
In  said  Birmingham,  and  plaintiff  at  said 
time  bad  a  patient,  who  was  also  his  sister- 
in-law,  and  had  been  wholly  or  partially 
raised  by  plaintiff  as  a  member  of  his  family, 
who  was  at  or  near  said  AlbertrlUe,  and  who 
was  aide;  that  during  said  month,  on  the  16th 
day  thereof,  plaintiff,  by  his  agent'  at  said  Al- 
bertrllle  caused  to  be  delivered  to  d^endant 
at  said  Altwrtvllle  a  message  as  follows :  'Pa- 
tient not  doing  well.  Come  np  in  the  mom- 
las' — which  message  was  addressed  to  plain- 
tiff at  said  Blrmiogham.  Defendant  received 
said  message  at  said  Albertville  for  trana- 
missioa  by  telegraph  and  delivery  to  plain- 
tiff, and  It  fben  and  there  became  the  duty 
to  promptly  transmit  aald  message  by  tele- 
graph, and  to  promptly  deliver  same  to  plain- 
tiff; bat,  notwithstanding  said  dnty,  defend- 
ant negligently  failed  to  promptly  deliver 
said  tel^ram  to  plaintiff,  and  as  a  proximate 
consequence  tb^eof  plaintiff  waa  prevented 
from  going  to  see  said  patient  for  a  long 
tlm^  to  wit,  48  bonra,  and  was  put  to  great 
and  unnecessary  expense  in  and  about  going 
to  see  said  patient;  and  plaintiff,  having 
treated  and  considered  said  patient  as  his 
adopted  danghter,  waa  made  to  suffer  great 
mental  pain  and  anxiety,  and  he  further  lost 
the  cost  of  said  telegram  paid  to  defendant, 
and  was  caused  to  drive  In  the  rain  and  mud 
and  at  night,  and  was  subjected  to  great 
tronble,  inconvoiience,  and  annoyance  in  and 
■  about  traveling  as  aforesaid.  Count  2.  [Same 
as  first  count  down  to  and  Including  the 
words  "having  an  office  in  said  Birming- 
ham."] That  during  said  time,  on,  to  wit, 
16th  day  of  August,  1901,  and  thereafter, 
plaintiffs  sister-ln-law,  who  was  also  a  pa- 
tient of  plaintiff  and  bad  beeft  wholly  or 
partially  reared  by  plaintiff  as  a  member 
of  hla  family,  was  sick  In  or  near  Albert- 
ville. and  on  said  day  a  message  was  de- 
livered to  defendant  as  a  common  carrier  of 
t^eg^rapbic  messbgee  as  aforesaid  at  said 
Albertville,  addressed  to  plaintiff,  to  be  trans- 
mitted by  telegraph  and  delivered  to  plain- 
tiff. Defradant  received  said  telegram  at 
said  Albertville  on  the  16th  day  of  August, 
1901,  for  the  purpose  of  transmitting  and 
delivering  it  to  the  plaintiff,  and  it  then  and 
there  became  and  waa  the  duty  of  defendant 
to  promptly  transmit  and  deliver  to  plaintiff 
the  said  tel€^am ;  but,  notwithstanding  said 
duty,  defendant  n^Ilgently  failed  to  prompt- 
ly deliver  to  plaintiff  the  said  telegram, 
which  tel^am  was  In  words  and  figures  as 
follows:  'Patient  not  doing  well.  Come  up 
in  the  morning.'  And  as  a  proximate  con- 
•aiuence  of  defendant's  said  n^IIgeut  fall- 
nre  to  promptly  deliver  said  telegram,  plain- 
tiff suffered  the  Injuries  and  damages  set 
out  in  the  first  count  of  the  complaint" 

The  defendant  demurred  to  the  complaint, 
and  to  each  count  thereof,  as  follows:  "(1) 
It  does. not  appear  from  said  count  who  tha 


sender  of  the  telegram  was.  (2)  It  does  not 
appear  that  the  contract  was  made  to  send 
said  message,  or  by  whom  it  was  made.  (3) 
It  does  not  appear  that  the  plaintiff  had  suf- 
fered In  person  or  estate  by  reason  of  the 
alleged  failure  to  deliver  the  telegram.  (4) 
It  does  not  appear  where  the  message  was 
sent,  or  by  what  address  the  plaintiff  was 
addressed,  or  where  he  was  addressed."  And 
to  tbe  second  count,  the  followlug  grounds: 
"(1)  Tbe  averment  In  respect  to  the  damages 
suffered  by  the  plaintiff  is  too  vague.  In- 
definite, and  uncertain.  (2)  The  averment 
in  respect  to  damages  suffered  by  tbe  plain- 
tiff la  improper  and  insufficient.  In  that  it 
refers  to  the  damages  alleged  In  tbe  first 
count  In  a  manner  that  Is  too  ragn^  in- 
definite, and  uncertain." 

The  court  overruled  the  demurrers  to  the 
first  count  and  sustained  the  demurrers  to 
tbe  second  count.  The  plaintiff  Identified 
and  offered  in  evidence  the  telegram  which 
was  handed  him  by  defendant's  agents  at 
Birmingham.  The  telegram  was  signed  "T. 
A.  Casey,"  at  Albertville,  Ala.,  and  addrewed 
to  Dr.  M.  H.  Collins,  Birmingham,  Ala.  It 
was  marked,  "Received  at  19:19  Avenue, 
Birmingham,  Ala.  Aug.  16,  7:10  P.  M.,"  and 
It  was  marked,  "9  Paid."  The  defendant 
objected  to  the  Introduction  of  the  telegram 
In  evidence  because  it  was  not  the  original 
telegram,  and  because  the  original  telegram 
delivered  to  defendant  at  Albertville  was  the 
original  tel^am,  and  tbat  no  notice  to  pro- 
duce the  original  had  been  given  to  defend- 
ant It  was  shown  tbat  the  tel^am  waa 
not  delivered  nntll  some  time  during  tbe 
morning  of  tbe  17tb  of  August.  Plaintiff 
also  offered  the  envelope  in  which  the  tele- 
gram was  delivered,  and  tbe  indorsement 
thereon,  as  follows :  "Dr.  M.  H.  Collins, 
2l8t  Ave.,  between  27th  and  28th  St,  Charges 
Paid."  At  the  request  of  the  defendant,  the 
court  Instructed  tlie  juiy  to  retom  a  verdict 
for  tbe  defendant 

Bowman,  Harsh  ft  Beddow,  for  appellant 
Walker,  TUl,  Campbell  ft  Walker,  for  ap- 
pellee. 

WBAKLET,  0.  J.  This  action  was  brought 
not  for  a  failure  to  transmit  or  deliver  a 
telegraphic  message,  but  the  gravamen  of 
the  complaint  is  that  the  message  which  the 
plaintiff  actually  received  was  not  promptly 
delivered.  The  plaintiff  did  not  produce  or 
account  for  the  absence  of  the  written  mes- 
sage lodged  with  tbe  defendant's  agent  at 
Albertville,  nor  give  notice  to  defendant  to 
produce  .that  m-issage;  and  the  city  court, 
being  of  opinion  tbat  the  written  message 
prepared  by  the  sender,  plaintiff's  agent,  and 
delivered  to  the  defendant  at  Albertville,  was 
to  be  deemed  the  original  message,  In  the 
situation  of  this  case,  refused  to  allow  the 
plaintiff  to  introduce  tbe  message,  or  tbe 
envelope  inclosing  tbe  same,  which  the  de- 
fendant actually  delivered  to  him  at  Birm- 
ingham. In  tUs  raUng  Oum  waa  ttror. 
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There  was  no  claim  that  any  ndstake  had 
Interveced  in  the  trangmlsslon  of  the  mes- 
sage, nor  that  the  message  delivered  was  not 
the  -nxjr  message  received  1^  tiie  defendant 
from  the  sender.  Under  these  drcvmstances 
the  presomptlcm  la  that  the  message  d^Ivered 
Is  a  correct  reproduction  of  that  received, 
and  it  was  admissible  in  BUK>ort  of  the  com- 
plaint Westwn  Union  Tel.  Go.  v.  Fatman, 
73  Oa.  28S,  54  Am.  Bep.  877;  GonTers  v. 
Postal  TeL  Co.,  92  Oa.  619,  19  8.  B.  268, 
44  Am.  8t  R^  100;  2  Thompson  on  Neg. 
I  2521;  25  Am.  &  Bng.  Bncy.  Law  (Ist  Ed.) 
p.  8sa 

We  do  not  find  tliat  the  cases  -relied  on 
toy  appellee  to  support  the  mllng  of  the  city 
court  conflict  with  what  we  now  hold.  Amer- 
ican Union  Tel.  Co.  t.  Daughtny,  89  Ala. 
191,  7  South.  6G0  (8.  c.  sob  nom.  Daugberty 
V.  Tel^raph  Co.,  75  Ala.  168,  51  Am.  Bep. 
436),  was  a  suit  tor  the  nondelivery  of  a 
message,  and  there  the  whole  ^ort  was  to 
Introduce  secondary  evidence  of  13ie  message 
lodged  with  the  defendant  at  the  point  whence 
it  was  to  be  transmitted.  Ttie  exact  and 
only  point  tbere  decided,  so  fsr  as  it  is  nec- 
essary for  us  now  to  inquire,  was  that  in- 
competent evidence  had  been  admitted  to 
prove  the  destruction  of  the  message  deliv^ 
ed  to  the  company  for  transmission.  InWhU- 
den  V.  National  Bank,  64  Ala.  1,  38  Am.  Bep. 
1,  it  was  said :  "There  is  some  difficulty  in 
determining  whether  the  message  dellvo'ed 
to  a  telegraphic  office,  or  that  which  is  de- 
livered to  the  person  to  whom  it  may  be 
addressed  at  the  point  of  destination,  is  to 
be  regarded  as  the  original.  Perhaps,  under 
some  circumstances,  the  one  or  the  other  may 
be  considered  the  original.  It  la  not  now  nec- 
essary to  enter  on  that  inquiry."  And  the 
court  proceeds  to  hold  that  the  message  re- 
ceived by  the  sendee  was  admissible  upon  two 
distinct  grounds :  First,  because  the  message 
as  written  by  tbe  sender  was  without  the 
Jnrtsdictlon  of  the  court;  and,  second,  be- 
cause the  appellants  bad  voluntarily  admitted 
to  the  witness  the  genuineness  of  the  dis- 
patch offered  In  evidence.  So  far  from  tbere 
being  any  holding  that  tbe  message  delivered 
to  the  sendee  was  secondary,  not  the  original, 
there  Is  obviously  In  the  opinion  a  studied 
and  cautious  purpose  to  avoid  such  holding. 
The  case,  however,  supports  rather  than  con- 
flicts with  the  view  we  have  talcen.  The 
dellv^  of  the  message  to  the  plaintiff  was 
tbe  equivalent  of  an  assertion  by  tbe  defend- 
ant that  it  was  tbe  message  It  tiad  received 
for  transmission,  and  was  equivalent  of  an 
admission  of  its  genuineness  and  correct- 
ness. If  tbere  were  any  valid  terms  or  con- 
ditions upon  the  form  employed  by  the  sender 
which  the  message  as  prepared  at  Albertville 
would  have  disclosed,  and  which  would  have 
defeated  the  action,  they  could  and  should 
have  been  brought  forward  by  plea.  No  such 
plea  was  Interposed. 

There  was  no  error  in  sustaining  the  de- 
muner  to  tbe  second  count  of  the  complaint. 


Tbe  count  failed  to  connect  the  plaintiff  witb 
tbe  sending  of  the  message^  or  to  show  soy 
breadi  of  duty  to  him  of  whicb  ha  could 
complain. 
Reversed  and  remanded. 

TTSON,  SIMPSON,  and  ANDERSON,  JJn 
concur. 


ODOM  V.  MOORE. 
(Supreme  Court  of  Alabama.  May  9,  1906.) 

1.  Appeal— Bni.iKQB  Fatobabu  to  Aftol- 

LAKT— RbVIBW. 

Where  the  trial  court  ovwroles  a  demarro: 
to  a  plea,  no  gueetion  of  its  sufficieni?  arises 
on  an  appeal  taken  by  defendant- 

{Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  S  4053.] 

2.  EsEctrroHS  and  Administbatoes— Acnoss 
Against— SuBSEQiTENT  Settijcmknt  of  Es- 

TATB— EFFZCT. 

A  personal  representative,  adminlsterini:  a 
solvent  estate,  cannot  defeat  a  suit  against  him 
to  enforce  a  liability  against  the  estate  by  sab- 
sequently  ignoring  tbe  liability,  making  a  &Bal 
settlement,  surrendering  tbe  assets  either  to 
tiie  legatees  or  the  probate  judge,  and  obtain- 
ing a  discharge  from  the  probate  court 

3.  Same— Pleading — Pleas  in  Bak. 

Fleas  in  an  action  against  an  executrix  for 
attorney's  fees  for  services  rendered  decedent 
whidi  aver  that  subsequent  to  the  institution 
of  the  suit  she  was  discharged  as  executrix,  and 
that  she  delivered  over  the  assets  of  the  estate 
as  required  by  law,  was  not  in  bar  of  the  suit, 
but  In  bar  of  its  further  maintenance. 

4.  BXECUTOBS  AND  AdUI N I STBATOBS— ACTIONS 

Against— Plbadings— Sum  oiKWCT. 

In  an  action  against  an  executrix  tor  at- 
torney's fees  for  services  rendered  decedent,  de- 
fendant pleaded  a  subsequent  discharge  as  exec- 
utrix  and  a  settlement  of  the  estate.  The  repli- 
cation alleged  that  the  claim  was  duly  filed 
in  the  probate  court  and  presented  to  the  exec- 
utrix and  subsequently  sued  on,  at  which  time 
the  executrix  had  sufficient  assets  to  pay  tbe 
indebtedness  of  the  estate,  including  the  claim 
sued  on,  and  that  the  executrix,  without  de- 
claring the  estate  insolvent  and  without  paying 
the  claim,  procured  an  order  finally  discharging 
her  as  executrix.  Beld  that,  as  the  replication 
was  designed  to  defeat  tbe  pleas  and  to  jastify 
the  further  maintenance  of  tbe  suit,  it  was  per- 
missible, and  sufficient  against  a  demurrer. 

5.  Appeal— Review — Questions  Not  Raised 
IN  LowEB  Court. 

Tbe  question  of  variance  between  the  com- 
plaint and  proof,  not  raised  in  the  trial  court, 
will  not  be  determined  on  appeal. 

6.  Same— Haemless  Ebboe— Verdict. 

Where  the  evidence  warranted  the  allow- 
ance of  a  larger  sum  than  that  allowed  by  the 
Jury,  the  refusal  to  grant  a  new  trial  on  tbe 
application  of  the  defeated  party  was  not  er- 
roneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  }  4035.] 

Appeal  from  Olty  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  John  J.  Moore  against  Augus- 
tine M.  Odom,  executrix  of  P.  Cbavagnat 
deceased,  for  attorney's  fees  for  services  ren- 
dered deceased.  From  a  Judgment  for  plain* 
tUf,  defendant  appeals.  Afflrmad.  ' 
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The  defendant,  after  pleading  the  general 
Issue  In  three  different  forms,  filed  plea  No. 
4,  as  follows:  "For  further  answer  to  the 
complaint  defendant  says  she  ought  not  to 
be  required  to  further  defend  this  cause,  for 
that  Bbe  has  been  discharged  by  the  probate 
court  of  Jefferson  county  from  her  position 
as  «eciitrlx  of  the  estate  of  said  Chavagnat, 
and  is  no  longer  the  executrix  of  said  estate, 
in  which  capacity  she  is  sued."  The  plain- 
tiff demurred  to  this  plea,  because  said  plea 
foils  to  allege  that  the  defendant  was  dis- 
cbarged  by  the  probate  court  from  her  posi- 
tion as  executrix  prior  to  the  Institution  of 
this  nilt,  and  it  appears  that  the  defendant 
liad  been  discharged  since  the  institution  of 
this  suit  and  since  the  flllt^  of  other  pleas 
herein,  and  said  plea  Is  not  verified.  There- 
upon defendant  filed  plea  No.  6,  as  follows; 
"Comes  the  defendant  and  says  she  ought 
not  to  be  required  to  further  defend  tbls 
BDit,  for  that  she  has  been  finally  discharged 
from  her  position  as  executrix  of  the  estate 
of  CtaavagDat  by  the  probate  court  of  Jeffer- 
son county;  and  she  arers  she  has  settled  her 
account  and  delivered  over  the  assets  as  re- 
quired by  law,  which  such  dlsclia:rge  occurred 
since  the  Institution  of  this  suit;  and  this 
the  defendant  verifies."  The  plaintiff  filed 
demurrers  to  this  plea  in  all  respects  similar 
to  those  filed  to  the  fourth  plea,  whereupon 
defendant  filed  the  sixth  plea,  as  follows: 
"Gomee  the  d^endant  and  for  spedal  plea 
aajB  she  ought  not  to  be  required  to  further 
defend  tiiis  cause,  bx  that  heretofore,  to  wit, 
cm  tbe  6tti  day  of  Bqiiteniba',  1900.  defendant 
was  appointed  as  executrix  of  the  estate  <tf 
P.  GtuiTagnat,  and  entered  upon  the  discharge 
of  ber  dntieB  as  soch;  that  on  July  18,  1901, 
the  plaintiff  filed  his  claim  against  said  es- 
tate In  tiie  pnriwte  court  of  Jefferson  county, 
bat  no  order  was  made  allowing  the  same; 
that  thereafter  defendant  delivered  and  sur^ 
rendered  all  assets  In  her  hands  as  provided 
by  law;  that  thereafter,  <ni  December  18, 
igoi,  defendant  filed  her  account  for  settle- 
ment of  said  administratlcHi,  and  thereupon 
tbe  court  made  an  order  setting  said  cause  for 
hearing  on  January  10,  1002,  and  requiring 
notice  of  snch  order  to  be  posted  for  three 
weeks  from  Decanbw  18, 1901,  as  required  by 
law;  that  on  January  10th  stdd  hearing  was 
continued  until  January  18, 1902,  and,  no  Ob- 
jections being  lodged  against  her  discharge, 
on  Janoaiy  18, 1002,  said  probate  court  made 
an  order  forever  and  finally  dlschar^ng  Ae- 
fondant  from  all  other  and  further  liability 
for  w  oa  account  of  ber  execution  of  said 
will;  and  this  defoidant  verifies.**  The 
plaintiff  filed  demurrers  to  this  plea. 

Tbe  court  overruled  the  demurrers  to  the 
fburfli,  flftli,  and  sixth  pleas,  whereupon  the 
plaintiff  by  way  of  repUtntlon  joined  issue 
on  tbe  first,  second,  and  third  plea,  and  "for 
replication  to  pleas  Nos.  4,  B.  and  6  says 
that  on  the  «tta  day  of  S^tembw  defend* 
ant  was,  sppcrfnted  executrix  of  tbe  estate  of 
Chavagnat,  and  aba  entered  upon  tbe  dis- 


charge of  her  duties  as  such,  and  that  said 
estate  was  Indebted  to  certain  parties,  among 
others  the  plaintiff.  In  tbe  sum  of  $230,  which 
said  claim  against  said  estate  was  duly  filed 
accordit^  to  law  in  the  probate  court  of  Jef- 
ferson county,  Ala.;  that  It  was  also  present- 
ed to  tbe  executrix  of  said  estate,  and  was  on, 
to  wit  the  26th  day  of  October,  1901,  sued 
on  in  the  city  court  of  Birmingham,  at  which 
time  the  defendant  was  executrix  to  said  es- 
tate and  acting  as  such.  Tbe  plaintiff  fur- 
ther avers  that  all  the  assets  of  said  defend- 
ant's testator  which  came  to  said  defendant's 
bands  were  sufficient  to  pay  off  all  of  the  in- 
debtedness of  said  estate,  Including  the  afore- 
said claim  of  plaintiff,  and  that  It  was  the 
duty  of  said  defendant  as  such  executrix  to 
settle  said  claim  out  of  the  assets  of  said 
tratator.  And  plaintiff  for  further  replica- 
tion says  tlut  the  said  executrix,  without  de- 
claring said  estate  insolvent  and  without 
paying  the  debt  of  plaintiff,  procured  an  order 
of  the  probate  court  of  Jefferson  county  on 
the  18th  day  of  January,  1902,  to  fOrever  and 
finally  discharge  defendant  from  all  other  and 
further  liability  for  and  on  account  of  her 
execution  of  said  will;  that  said  order  in  no 
wise  affected  the  rights  of  the  plaintiff  to 
have  his  claim  paid  out  of  the  assets  of  said 
estate,  and  that  said  order  was  obtained 
voluntarily;  and  that  there  were  assets  in  the 
hands  of  said  executrix  at  that  time  more 
than  sufficient  for  the  payment  of  plaintiff's 
demand  now  declared  on.  And  plaintiff 
claims  of  said  defendant  the  said  sum  men- 
tioned in  plaintifTs  complaint.'*  The  defend- 
ant filed  demurrers  to  this  replication,  assign- 
ing various  grounds,  which  donunws  were 
overruled  by  the  court,  whereupon  the  trial 
was  had  upon  Issues  Joined  on  the  pleas  on 
replication,  and  verdict  rendered  for  the 
plaintiff  in  the  sum  of  $80.  The  other  facts 
suffldCTtly  appear  in  the  opinion. 

Den  son  &  UUman,  for  appelant.  W.  F. 
Dickinson,  for  appellee. 

WBAKLBY,  C.  J.  The  court  below  over- 
ruled the  plaintiff's  demurrers  to  pleas  5 
and  6,  and  thereupon  the  plaintiff  filed  a  spe- 
cial, replication  to  these  pleas.  The  facts  of 
the  case,  out  of  which  arises  the  main  ques- 
tion of  law  presented  for  dedslon,  are  fully 
presented  by  the  pletw  and  replication,  taken 
together.  Those  facts  are  tliat,  after  suit 
duly  brought  by  the  plaintiff  against  the  de- 
fendant as  executrix  upon  a  claim  which  had 
been  properly  presented,  the  executrix,  hav- 
ing rec^ved  assets  sufficient  to  pay  off  all 
the  hidebtedness  of  the  estote.  Including  that 
due  the  plaintiff,  and  without  declaring  the 
estate  insolvent  or  paying  the  plaintiff's 
debt,  filed  her  accounts  for  a  settlement  of 
the  administration  and  procured  an  order 
from  the  probate  court  finally  discha^ng 
her  from  further  liability  for  or  on  account 
of  ber  execution  of  the  will;  there  being  at 
the  time  she  voluntarily  obtained  tbe  order 
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asmtB  In  her  hands  more  than  snfflcieait  tor 
the  payment  of  plalntUTa  demand.  The  plea 
alleges  that  the  d^endant  bad  'delivered 
and  anrrraidered  all  assets  in  ber  hands  as 
proTlded  by  law,"  which  means,  no  donbt, 
that  she  bad  ddlvered  the  assets  to  the 
legatees,  or  to  the  probate  Jndge  for  them. 
The  pleas  do  not  allege  a  resignation  by  tbe 
defendant;  and  are  somewhat  meager  and 
ohscmre;  but  as  the  court  OTerruled  the  de- 
mnrrer  to  tbe  pleas,  no  question  as  to  their 
legal  8uffl<dency  arises  on  this  appeal,  taben 
by  the  defendant 

Treating;  tb«n  as  suflBclent  tbe  question  Is 
whether  the  replication  constituted  an  an- 
swer to  them.  Upon  tbe  principles  declared 
and  the  reasoning  eroplc^ed  in  Whitfield  t. 
Woolf.  61  Ala.  202,  It  must  be  held  that  tbe 
admkdstratrlz  could  not  defeat  the  suit  by 
Ignoring  the  existence  of  the  plalnttlTs  de- 
mand, making  final  settlement,  surrendering 
the  assets  either  to  the  legatees  or  tbe  probate 
Jndge,  and  obtaining  a  discharge  from  the 
probate  court  If  such  action  upon  the  part 
of  a  personal  representattve,  administering  a 
solvent  estate,  could  defeat  pending  suits, 
creditors  would,  Indeed,  be  In  a  sorry  plight 
The  discharge  of  tbe  executrix  by  the  pro- 
bate court  from  further  liability  cannot  af- 
fect the  plaintiff.  The  liability  to  htm  could 
not  have  been  enforced  In  tbe  probate  court, 
since  his  claim  was  not  In  litigation  in  that 
court,  and  could  not  have  been  drawn  with- 
in its  Jurisdiction  without  a  report  of  insol- 
vency. The  replication  was  a  complete  an- 
swer to  the  pieas,  and  was  no  departure 
from  tbe  cause  of  action  set  up  In  tbe  com- 
plaint. Tbe  pleas  were  not  in  bar  of  the 
suit  but  in  bar  of  its  further  maintenance; 
and  the  facts  alleged  in  tbe  replication  were 
designed  to  defeat  tbe  pleas  and  to  Justify 
tbe  further  maintenance  of  the  suit  for  a  re- 
covery by  the  plaintiff  upon  the  very  cause 
of  action  in  tbe  complaint  alleged.  This 
was  permissible  and  prop^  practice.  Whit- 
field T.  Woolf,  supra;  Draper  v.  Walker,  9A 
Ala.  310,  314,  13  South.  695.  The  demurrer 
to  the  replication  was  properly  overruled. 

Upon  the  contention  of  appellant  that  there 
was  a  variance  between  the  case  alleged  In 
the  complaint  and  that  made  by  tbe  proof, 
It  suffices  to  say  that  no  charge  was  asked  or 
objection  made  in  tbe  court  below  presenting 
the  question  of  variance;  and  hence  we  are 
not  called  upon  to  express  an  opinion  In  refe^ 
ence  to  this  question.  There  was  abundant 
evidence  to  support  the  verdict.  Indeed,  tbe 
Jury,  upon  tbe  evidence,  might  have  allowed 
a  larger  sum  than  they  did  allow.  This  court 
will  not  reverse  the  action  of  the  lower  court, 
refusing  a  new  trial,  In  this  state  of  the  evi- 
dence. Terrell  Coal  Oo.  v.  Lacey  (Ala.)  31 
South.  109. 

Xo  error  appearing  In  the  record,  the  Judg- 
ment is  affirmed. 

TYSON.  SIMPSON,  and  ANDERSON,  JJ., 
c<Hicur. 


BOTD  et  al.  t.  SOnTHBRN  MUT.  AID 
ASS'N  et  aL 

(Supreme  Court  of  Atobama..  May  9.  190&) 

INBUBANCE  —  MUTUAl  BsirXnT  iRSUBUfCS  — 
OONraAOl^VALiniTT. 

A  mutual  aid  association,  organized  nnder 
Code  1896,  {  1110  et  seq.,  and  authorised  by  its 
charter  to  pay  sick  and  death  benefits  from 
funds  accamulated  bjr  assessments  on  members, 
has  no  authoritj  to  issue  policies  under  wbich 
assessments  are  to  be  returned  at  the  expiration 
of  a  certain  time,  less  benefits  paid;  such  poli- 
cies being  ultra  vires  and  destructive  <kC  mutual- 
ity of  omigatlons. 

.^ppeal  from  Chancery  Court,  Jeffrason 
County;  A.  H.  Benners,  Chancellor. 

"To  be  officially  re^rted." 

Suit  by  Lnla  Boyd  and  others  against  the 
Boutbem  Mutual  Aid  Association  and  others. 
From  the  decree  granting  complainants  partial 
relief,  all  parties  appeal.  Affirmed  In  part, 
and  in  part  reversed  and  rend^ed. 

The  bill  In  this  case  was  filed  by  two 
persons,  holders  of  ordinary  t>enefit  certifi- 
cates, for  themselves  and  on  bdialf  of  such 
other  holders  of  like  ordinary  benefit  certi- 
ficates who  would  come  In  and  make  them- 
selves parties.  The  allegations  made  by  the 
bill  are:  That  tbe  respondent  the  Southern 
Mutual  Aid  Association,  and  Its  president 
and  secretary  were  incorporated  under  and 
derived  their  powers  from  part  2,  tit  1,  c.  3, 
3S  1547-1662,  of  the  Code  of  1886.  brou^t 
Into  tbe  Code  of  1896  as  chapter  28,  art  3, 
SS  1116-1121.  That  on  October  26,  1901, 
respondent  corporation  procured  an  amend- 
ment to  its  original  charter,  and  in  tbe 
amendatory  declaration  claimed  and  sought 
to  obtain  additional  powers:  "To  pundiase, 
own  and  convey  real  estate  necessary  for 
oflicers,  not  to  exceed  $100,000;  to  receive 
conveyances  of  real  estate  in  payment  of 
debts  due  to  the  corporation;  to  Issue  cer- 
tificates to  or  agreements  with  the  members 
of  the  association  upon  the  birth  of  any 
child,  or  upon  decease,  sickness,  or  physical 
disability  of  such  member,  whether  by  ac- 
cident or  otherwise,  to  pay  money  or  render 
aid  to  him  or  those  dependent  upon  him,  or 
any  beneficiary  designated  by  him,  and  to 
receive  and  collect  from  said  members  dues 
or  assessments  at  stated  intervals  for  such 
agreements  or  certificates;  to  accumulate  a 
fund  for  meeting  and  providing  for  the  pay- 
ment of  such  certificates,  and  to  invest  the 
money  thus  accumulated  in  bonds  or  other 
securities,  or  to  lend  the  same  on  notes  or 
notes  secured  by  mortgage."  Tbe  original 
piupose  of  the  corporation,  before  amend- 
ment of  Its  charter,  was  to  comfort  and  as- 
sist ail  who  may  become  members  of  said 
association,  morally,  socially  and  financial- 
ly; to  furnish  financial  aid  to  sick  and  des- 
titute meml>ers  of  this  association  In  the 
form  of  n  stated  weekly  Indemnity  In  case  of 
sickness  and  a  stated  funeral  l>enefit  in  case 
of  death,  graduated  and  determined  by  the 
amount  of  endowment  secured  and' carried 
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by  each  member  upon  his  admission  Into  Uie 
association.  That  pursuant  to  Its  powers 
the  association  has  issued  a  large  number  ot 
certificates  for  sick  benefit,  birth  of  child,  or 
decease,  sickness,  or  physical  disability  of 
Its  members,  upon  the  payment  of  the  week- 
ly dues  assessed,  about  18,000  In  all.  That 
It  has  gone  beyond  Its  powers  and  Issued 
certificates  proTldlng  for  tbe  repayment  to 
the  bolder  of  each  certificate  at  tbe  end  of  10 
years  from  the  Issuance  Ibereof  all  the  dues 
pa[d  In  during  the  10  years  by  the  bolder, 
less  such  weekly  Indemnity,  sick  benefit,  etc., 
recelred  by  the  member  holding  the  certifi- 
cate, miat  the  association  has  no  funds 
other  than  a  weekly  assessment  or  dues  paid 
by  tbe  holder  of  the  certificates,  and  that 
this  fund  Is  no  more  than  enongh  to  pay  Ibe 
expenses  of  the  association  and  proTide  mon- 
ey to  meet  the  sick,  funeral,  and  other  bene- 
fit arising  under  tbe  ordinary  certificate; 
and  tbat,  In  order  to  provide  sufficient  funds 
to  meet  the  requirement  of  the  10-year  cer- 
tificates which  are  alleged  to  be  about  due, 
all  the  members  of  tbe  association  will  be 
beaTlly  assessed  without  recelTing  any  bene- 
fit therefrom.  Tbe  prayer  la  for  an  Injunc- 
tion prohibiting  the  association  or  Its  officers 
or  agents  from  paying  out  of  the  fund  of 
said  association  any  money  or  sums  of  money 
to  the  holders  of  said  10-year  policies,  or  any 
of  them,  and  from  levying  or  collecting  any 
special  or  addltloual  assessment  upon  the 
policy  holders  for  the  purpose  of  paying  said 
10-year  policies,  and  to  declare  the  action  of 
the  association  In  Issuing  said  10-year  pol- 
icies ultra  vires  and  void. 

Caldwell  &  Garmlcbael,  for  appellants. 
Garrett  &  Dickinson,  t<a  appellees. 

TYSON,  J.  Hie  Southern  Untaal  Aid 
Association  Is  strictly  a  mutual  aid  as- 
sociation under  section  1116  et  seq.  of  the 
Code.  The  scope  of  the  business  of  tiie  cor- 
poration In  Uie  way  of  tbe  payment  of  mon- 
ey, except  for  debts  contracted  In  ttie  usual 
and  ordinary  conduct  of  Its  business,  as  de- 
fined in  Its  orl^nal  charter  Is  **to  furnish 
financial  aid  to  sick  and  destitute  members 

•  •  *  In  the  form  of  a  weekly  Indemnity 
In  case  of  sickness  and  a  stated  funeral  bene- 
fit in  case  of  death,"  and  by  an  amendment 
to  its  charter,  "to  Issue  certificates  to  or 
agreements  with  tbe  members  «  •  *  up- 
on tbe  birth  of  any  child,  upon  decease,  sick- 
ness or  physical  disability  of  such  member, 

•  •  •  to  pay  money  or  to  render  aid  to 
bim  or  tiiose  dependent  upon  bim,  or  any 
benefldnry  designated  by  him,  and  to  receive 
and  collect  from  said  members,  dues  or  as- 
sessments at  stated  Intervals  for  stich  agree- 
ments or  certificates,"  etc.;  "to  accumulate 
a  fund  for  meeting  and  providing  for  tbe 
paymoit  of  such  certificates  and  to  Invest 
the  money  Ibns  accnmulated,"  etc.  The  as- 
sodatfiHi,  besides  Its  ordinary  business  in 
issnfaig  ana  providing  for  tbe  certificates 
■od  agreements  indicated  in  flie  qootationji 


from  Its  charter  above  mentioned,  and  whlcb 
were  clearly  within  Its  powers,  undertook  to 
Issue  certificates  or  policies  binding  tbe  com- 
pany, in  consideration  of  certain  dues  and 
assessments  to  be  paid,  not  only  to  pay  tbe 
amount  for  which  tbe  certificate  was  Issued 
upon  the  death  of  the  member,  or  In  case  of 
sickness  to  pay  the  weekly  benefit  named 
therein  as  in  ordinary  cases,  but  at  the  ex- 
piration of  10  years  from  tbe  date  of  tbe 
certificate,  upon  its  surrender,  "to  return  the 
amount  of  dues  paid  to  the  said  association 
less  the  amounts  (if  any)  tiie  person  herein 
named  may  have  drawn  In  case  of  sickness 
during  that  time."  A  large  number  of  snch 
certificates  were  Issued,  but,  objection  tiav- 
Ing  been  made  to  them  by  some  of  the- of- 
ficers of  the  state  having  supervision  of 
Insurance  companies,  the  practice  was  dis- 
continued and  a  number  of  the  certificates 
were  taken  up  by  substituting  tbe  ordinary 
policies;  but  a  number  of  such  certiflcatea. 
amounting  to  about  400,  are  still  outstanding 
and  will  soon  mature  or  commence  maturing. 
This  being  the  condition  of  affairs,  the  com- 
plainants below,  as  boldm  of  the  ordinary 
certificates  Issued  by  the  company,  and  In 
behalf  of  tiiemselves  and  of  olber  bolden 
and  owners  of  policies  Issued  by  the  corpo- 
ra tlon,  except  those  holding  tbe  10-year 
policies,  filed  their  bill  to  prevent  the  col- 
lection  of  dues  for  tbe  luiyment  of  said  10- 
year  policies  and  to  declare  them  Invalid. 
Upon  tbe  final  hearing  of  the  case,  the  court 
below  enjoined  the  collection  of  tiie  said  10- 
year  policies  by  assessments  against  the 
hoIdOTS  of  the  ordinary  certificates,  but  In 
oflier  respects  held  tbe  said  policies  good, 
and  tiierenpon  cross-appeals  are  prosecuted 
against  tbe  decree — one  of  the  appellants 
contending  that  tbe  provision  In  said  lO-year 
policies  '*to  return  the  amount  of  dnes  paid 
to  said  association,  less  tbe  amounts  (If  any) 
the  person  herein  insured  may  have  drawn 
In  case  of  sickness  during  that  time"  Is 
wholly  void;  the  other,  that  sudi  stipulation 
is  entirely  valid  and  tbat  tbe  court  erred  In 
restricting  tbe  collection  of  duea  at  large 
to  discharge  said  policies. 

To  determine  the  question  here  Involved, 
It  is  first  necessary  to  observe  that  the 
character  of  the  particular  kind  of  corpor- 
ation, defendant  In  this  case.  Is  very  different 
from  ordinary  private  corporations.  It  ap< 
pears  to  be  strictly  a  trustee  for  its  members, 
having  no  properly  of  Ita  own,  and  having 
no  object  in  the  way  of  accumulating  prop- 
erty and  profits  for  itoelf,  but  only  for  tbe 
benefit  of  its  members,  In  order  to  distribute 
the  burden  of  Individual  misfortunes  of  a 
specific  class  among  the  entire  membership. 
Tbe  distinguishing  feature  of  such  associa- 
tion is  the  strict  mutuality  of  oblations 
and  objects  of  benefits,  and  tbat  *^ese  most 
not  In  any  respect  be  wanting,  superseded, 
or  Impaired,"  Kennan  v.  Rundle,  81  Wis. 
212,  61  N.  W.  480;  HaU  T.  Wert  Travelers' 
Ace.  Anodatlon.  (Neb.)  M  N.  W.  170; 
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Knigbts  T.  &  M:.  L.  I.  Ga  t.  Vail,  206  IlL 
404,  68  N.  S.  1103.  And  It  1b  a  general  prop- 
OBltioii,  nnlTersally  recognized,  tbat  corpo- 
ratloDS  have  only  auch  powers  as  are  ex- 
pressly given  In  their  charters,  with  aadi  In- 
cidental powers  as  are  necessary  for  the 
carrying  out  at  the  objects  of  their  charters. 
Central  R.  B.  Go.  t.  Smith,  76  Ala.  672,  62 
Am.  R^  853;  Chewacia  Lime  Works  r. 
Dlsmukea,  87  Ala.  844,  6  South.  122,  5  li. 
B.  A.  100. 

In  this  case  It  Is  Insisted,  in  the  first  place, 
that  the  express  powers  of  this  corporation 
are  limited  by  the  charter  to  the  payment  of 
policies  In  case  ot  sickness  and  to  provide  a 
funeral  In  the  case  of  death  of  tbe  member,  and 
by  tlie  amendment  of  its  charter  to  pay 
policies  upon  the  birth  of  any  child,  or  upon 
decease,  sickness,  or  physical  disability  of  mem- 
bers, and  that  the  stipulation  In  tills  Instance 
to  pf^  policies  at  the  expiration  of  10  years 
Is  ultra  vires  and  unantborlaed  by  the  char- 
ter. In  the  next  place,  it  is  Insisted  that  the 
mutuality  of  the  obligations  and  benefits  Is 
destroyed  by  levying  assessments  upon  the 
membership  at  large 'to  pay  the  holders  of 
the  10-year  policies  upon  their  maturity. 
Upon  omslderatlon,  we  are  of  the  opinion 
that  both  of  these  contentions  are  correct 

Taking  up  the  first  question,  we  find  that 
there  Is  notliing  In  the  charter  authorizing  tlie 
maturity  of  policies  at  any  given  period,  or  up- 
on any  event  which  could  be  predetermined. 
They  are  authorized  only  on  birth  of  a 
child,  or  sickness,  death,  or  physical  disabil- 
ity. So  strict  Is  the  law  in  this  regard  in 
reference  to  these  particular  corporations 
tbat  It  Is  held  tbat  they  have  no  poww  to 
consolidate  with  other  like  associations,  and 
that  they  have  no  power  to  receive  a  l)ond 
of  Indemnity  to  provide  for  lawful  maturing 
obligations.  Such  corporations  can  neither 
do  things  not  authorized  nor  use  means  not 
contemplated  In  the  scheme  of  association. 
Bauiters'  Union  of  the  World  v.  Crawford 
(Kan.)  73  Pac.  79,  100  Am.  St  Rep.  465; 
Simmons  v.  Troy  Iron-Works,  92  Ala.  427, 
e  South.  160;  Kennan  v.  Rundle,  81  Wis.  212. 
61  N.  W.  430;  Dietrich  v.  Association,  45 
Wis.  79:  JenilBon  v.  Bank,  122  N.  Y.  1.35,  25 
N.  B.  264,  9  L.  R.  A.  708.  19  Am.  St  Hep. 
482;  Rundle  v.  Kennan,  79  Wis.  492.  48  N. 
W.  616;  Bank  v.  Harle.  13  Pet  (U.  S.)  58». 
10  L.  Ed.  274;  Rockhold  v.  C.  M.  M.  B.  Soc 
129  III.  440,  21  N.  B.  794,  2  L.  R.  A.  420. 

Taking  up  the  second  question,  and  bear- 
ing It  In  mind  that  the  essential  and  distin- 
guishing feature  of  the  mutual  aid  associa- 
tions its  mutuality  of  obligations  and  bene- 
fits. It  seems  evident  that  the  class  of  t^n- 
traets  assailed  in  this  case  violates  this  prin- 
ciple. Holders  of  ordinary  certificates  must 
pay  asBCBsuients  to  meet  the  death,  sickness, 
and  other  legitimate  claims  as  they  occur, 
and  they  get  nothing  back  until  accident  or 
misfortune  has  fallen  to  their  lot  This  Is 
Btrlctiy  mutual.  But  a  holder  of  the  10-year 
pcdlcy  does  not  at  all  contribute  to  pay  the 


losses  of  others,  since  at  the  end  of  10  years, 
though  In  perfect  health,  he  receives  back  all 
hla  contributions,  less  what  he  has  already 
received.  And  In  case  of  his  death  or  sick- 
ness before  the  expiration  of  10  years,  he 
receives  the  full  benefit  of  his  policy,  to  be 
paid  from  the  general  fund  of  the  society; 
that  Is,  from  assessments  upon  the  members 
at  large.  There  is  no  mutuality  In  this,  and 
any  such  contract  Is  unauthwlzed  by  the 
charter  of  the  organization,  and  destructive 
of  the  organic  law  of  the  association  pre- 
scribing mutuality  of  obligations  and  bene- 
fits as  absolutely  essential.  The  case  of 
Kennan  v.  Rundle,  81  Wis.  214,  61  N.  W. 
426,  treats  the  subject  of  mutual  aid  associa- 
tions very  fully,  and  In  the  opinion  the  lead- 
ing authorities  are  cited  sustaining  this  view, 
and  we  deem  it  unnecessary  to  refer  to  them 
specifically.  The  aid  association,  as  a  trus- 
tee and  as  a  corporation,  has  no  right  toent^ 
into  a  stipulation  to  return  to  a  class  of  mem- 
bers their  contributions  at  the  expiration  of 
10  years,  leas  what  they  have  already  been 
paid.  The  lower  court,  therefore  erred  In 
not  granting  the  full  relief  prayed  for  by 
complainants,  and  did  not  err  in  enjoining 
the  collection  of  assessments  from  the  mem- 
bers at  large  for  the  payment  of  the  lO-year 
policies. 

On  the  cross-appeal  of  the  complainants 
below  the  decree  Is  reversed,  and  a  decree 
will  be  here  entered  granting  the  relief  prayed 
for  In  their  bill;  and  on  the  appeal  of  the 
respondents  below  the  decree  of  the  lower 
court  Is  affirmed. 

Affirmed  In  part,  and  In  part  revised  and 
rendered. 

WEAKLEY',  C.  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


MOOG  V.  STATE. 
(Supreme  Court  of  Alabaoia.  May  9,  1006.) 

1.  COMMEECE—  RBGULATION—  iNTOXICATIHa 

LiQuoBS— WiLSOM  Acr— Application. 
Act  Cong.  Aug.  8,  1890,  728,  26  Stat 
818  tU.  S.  Comp.  St  1901,  p.  3177].  provides 
that  all  Intoxicating  liquors  transported  into 
any  state  or  remaining  therein  for  use,  consump- 
tion, sale,  or  storage  shall  on  arrival  be  subject 
to  the  operation  of  state  lawa  enacted  in  the 
exercise  of  the  state's  police  power,  and  shall 
not  be  exempt  therefrom  by  reason  of  faeii^ 
introduced  therein  in  original  packages  or  other- 
wise, has  no  application  to  any  part  of  a  trans- 
action for  the  Bate  of  liquors  by  a  traveling 
Baleeiman  to  be  transported  into  the  state  prior 
to  the  completion  of  the  transportaticMi. 

[Ed.  Note. — For  cases  in  point,  see  ToL  10; 
Cent  Dig.  Commerce,  t  80.J 

2.  Same— State  Laws  —  iNTEBSiAin  Coh- 

MEHCE— ReQULATIONS. 

Code  1896,  f  5087,  prohibiting  the  Holiciting 
of  orders  for  spirituous,  vinous,  or  malt  liquors 
to  be  shipped  into  a  district  in  whkh  the  sale 
of  such  liquors  Is  prohibited,  in  so  far  as  It 
purports  to  apply  to  residents  of  otiier  states 
soliciting  orders  for  spirituous  liquors  to  be 
transported  from  another  state  Into  Alabama,  Is 
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TlolatiTC  vt  the  eammaca  dawe  of  the  federal 
Constitntloa. 

[Ed.  Note. — ^For  eaaee  In  poln^  see  toL  10, 
CtnL  IMg.  Gommcvce,  I  80l} 

AiH>eal  from  Clrcnlt  Court,  Mctaroe  GouDt; ; 
John  T.  Ladcland,  Judge. 

"To  be  officially  reported." 

Herbert  Moog  was  convicted  of  soIlcltlQg 
an  order  for  the  sale  of  spirituous  liquors  to 
be  shipped  into  a  district  where  the  sale  of 
liquors  waa  prohibited,  and  be  appeals.  Re- 
rersed. 

The  In^ctmoit  in  this  case  charges  that 
Herbert  Moog  within  the  limits  of  a  district, 
in  which  the  sale  of  spirltuoos,  tUioqs,  or 
malt  liQQorB  was  prohibited  by  law,  did 
Bolidt  an  (Hrder  from  Luke  Sawyer  for 
qiirltuona,  ylnous,  or  malt  liquors  to  be 
shipped  or  sent  into  such  district  The  de- 
fendant demurred  to  the  Indictment  (1)  be- 
cause It  does  not  appear  from  said  indictment 
that  the  def«idant  la  a  citizen  of  the  state  of 
Alabama,  or  that  be  solicited  <nr  recelred  said 
orders  to  be  sent  to  any  whisky  dealer  or 
any  person  located  in  the  state  of  Alabama ; 
(2)  because  tiie  statute  mider  which  this  In- 
dictment is  framed  Is  in  violation  of  the  com- 
merce clause  of  the  Constitution  of  the  Un- 
ited States,  in  this;  that  it  falls  to  exempt 
from  its  op«»tion  nonr^ldents  of  the  state  of 
Alabama,  traveling  and  soliciting  orders  for 
BDcfa  liquors  for  dealers  who  are  nonresidents, 
and  whose  <Hily  place  of  business  Is  outside 
of  Uie  state  ot  Alabama;  (3)  because  the  stat- 
ute under  which  this  Indictment  Is  found 
is  void,  lnopc^^atlve,  and  unconstitutional  as 
against  this  defendant,  because  the  said  de- 
fendant was,  at  the  time  of  the  alleged 
offense  a  nonresident  of  the  state  of  Ala- 
bama, traveling  and  solldting  orders  for  Uq- 
Qors  for  A  Moog,  a  lawfully  licensed  whis- 
ky dealer,  whose  only  place  of  business  was, 
at  the  time  of  the  alleged  offense,  in  the 
dty  of  Fensacola,  state  of  Florida. 

These  d«uurrers  were  overruled,  where- 
vpoa  the  defendant  filed  the  following  plea: 
"Now  comes  the  defendant,  Hubert  Moog, 
wbo  Is  Indicted  as  Herbert  Moog,  and,  for 
the  purposes  of  this  trial  only,  waives  all 
(Meets  as  to  bis  correct  name,  and  In  this 
case  waives  his  right  to  any  plea  of  mls- 
iiom»,  and  waiving  no  other  right,  for 
imoided  plea  to  tills  indictment  filed,  by 
leave  the  court  says:  That  he  la  Indicted 
mider  section  6087,  of  the  Code  of  1896  of 
Alabama,  which  provides  that  any  person 
irtM,  within  the  limits  of  any  district  In 
which  the  sale  of  spirituous,  vinous,  or  malt 
Itquors  Is  prohibited  by  law,  solicits  or  re- 
odves  any  order  for  spirituous,  vinous,  or 
milt  liquors  in  any  quantity,  to  be  shipped 
or  smt  into  any  such  district,  must  on  con- 
viction, be  fined.  That  the  said  defendant 
h  a  dtla^  and  resident  of  the  state  of 
Florida,  his  place  of  residence  being  Fensa- 
cola, Bscambla  county,  Florida.  That  his 
occupation  Is  ttiat  of  a  commercial  traveler, 
mmmnniy  called  a  drummer.  That  his  res- 


idence and  occupation  at  tiie  time  of  the  find- 
ing of  the  Indictment  on  the  22d  day  of  July, 
190S,  and  for  more  than  two  years  Im- 
mediately previous  thereto,  was  as  above 
set  forth.  That  he  was  not  on  said  date, 
nor  at  any  time  within  two  years  immedi- 
ately previous  thereto,  a  citizen  of  the  stete 
of  Alabama,  nor  was  he  on  said  date  or  at 
any  time  within  two  years  previous  thereto, 
In  the  employ  of  or  drumming  or  soliciting 
for  any  house,  person,  firm,  or  corporation 
located  or  doing  business  In  the  stete  of 
Alabama.  That  on  said  date,  and  for  more 
than  two  years  immediately  previous  thereto, 
he  was  a  traveling  salesman  'or  drummer  for 
Alfred  Moog,  a  wholesale  and  retail  dealer 
In  liquor  and  was  engaged  In  no  other  busi- 
ness. That  he  was  employed  by  said  Moog 
during  all  of  said  period,  receiving  a  salary 
from  said  Moog  for  his  serTlces.  That  the 
said  A.  Moog  on  said  date,  and  for  more 
than  two  years  immediately  previous  thereto, 
was  engaged  in  the  business  of  a  wholesale 
and  retail  dealer  in  spirituous,  vinous,  and 
malt  liquors  in  Escambia  County,  Florida, 
but  was  not  engaged  In  said  business  tn  any 
other  state  or  county.  That  the  said  A.  Moog 
at  said  time  and  during  said  period  was  a 
lawful,  licensed  dealer  In  such  liquors  In 
said  state  of  Florida,  and  Escambia  county, 
having  complied  with  all  laws  of  said 
state  which  were  a  prerequisite  to  his  en- 
gaging In  said  business.  That  the  defendant 
came  from  the  city  of  Fensacola,  Escambia 
county,  state  of  Florida,  at  the  direction  of 
said  A.  Moog,  into  the  county  of  Monroe,  state 
of  Alabama,  and  within  12  months  prior  to 
the  finding  of  this  indictment,  then  and  tfa»e 
within  said  time  solicited  and  received  from 
one  Luke  Sawyer,  In  the  county  of  Monroe 
and  state  of  Alabama,  an  order  for  spirit- 
uous liquors,  to  wit  whisky.  That  said  order 
was  solicited  and  received  by  the  said  de- 
fendant in  Monroe  county,  Alabama,  and  was 
by  him  In  due  course  of  mail  transmitted 
to  A.  Moog,  in  the  city  of  Fensacola,  state 
of  Florida,  for  his  acceptance  or  rejection. 
That  said  defendant  did  not  deliver  or  at- 
tempt to  deliver  the  said  liquor,  or  any 
spirituous,  vinous,  or  malt  liquors  In  said 
county  of  Monroe,  but  only  solicited  and 
accepted  the  order  therefor  in  the  said 
county,  and  transmitted  same  to  A.  Hoog, 
in  Fensacola,  Fla.,  for  bis  acceptance  or 
rejection.  That  at  the  time  of  the  acceptance 
of  the  said  ord«-  from  the  said  Luke  Sawyer 
for  the  said  liquor  the  said  defendant  did  not 
demand,  accept,  or  receive  any  money  or 
other  thing  of  value  In  payment  of,  for,  or 
on  said  liquor.  The  defendant  further  avers 
that  the  said  order  which  he  solicited  and 
received  was  for  whisky  for  the  lawful  use 
and  consumption  of  one  Luke  Sawyer.  That 
defendant  being  a  nonresldrait  of  the  stete 
of  Alabama  at  that  time,  and  traveling  for 
a  nonresident  dealer,  at  said  time  as 
aforesaid,  was  by  virtue  thereof  exempt  from 
the  provisions  of  the  said  statute.  And  that 
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tbe  said  statutej  In  bo  far  as  It  relatoB  to 
thla  defendant,  he  being  a  ncmresldoit  and 
traveling  and  BoUcltlng  for  a  nonresldait 
dealer  In  ancb  llqnor,  waa  and  la  In  Tlolatlon 
of  the  commtfoe  danae  of  the  Otmatltntlon  of 
the  United  Statea,  and  thwefore  nnconatitu- 
tional  and  void  in  Ita  (^ration  aa  to  tbla  de- 
fendant Wherefore  thla  defendant  saya  be 
Is  entitled  to  his  discharge."  Said  plea  waa 
duly  Terlfled  by  oflMarlt. 

Tile  state  dHnnrred  to  tte  plea  (1)  be- 
caTise  aald  plea  aT«rB  no  gtonnd  snfflclent 
In  law  to  abate  said  Indictment  or  involve 
the  same;  because  aald  plea  admits  on 
ita  face  that  aald  defendant  did  witbin  tbe 
llmlta  ot  Monroe  comity,  Alabama,  a  district 
in  which  tbe  aata  of  spirltoons  Uonora  is 
prohibited  by  law,  solicit  or  receive  an  order 
from  one  Luke  Sawyer,  tbe  party  named  In  tbe 
Indictment  for  ^Irltnona,  vlnona,  or  malt  Uq- 
nora  to  be  shipped  Into  aald  district,  and  al- 
leges no  fact  -to  show  that  the  statute  nndM* 
which  aald  Indictment  was  found  was  and  la 
In  violation  of  the  commerce  clause  of  the  Oon- 
■tltutlon  of  the  United  States;  (3)  aald  plea  Is 
not  sufficient  answer  to  said  Indictment 

Tbe  court  sustained  tills  tndictmoit,  and 
the  case  was  tried  on  a  plea  of  not  guilty. 
Upcm  an  agreed  statemoit  of  facta  In  all 
respects  liko  the  matters  and  facta  aa  set 
out  In  defendant's  special  plea  above.  Where- 
upon  the  court  gave  the  afflnnatlve  diarge 
of  the  state. 

McCorvey  &  Hare  and  Kehoe  A  Smlthwk^, 
for  appellant  Masaey  Wilson,  Atty.  O^,  for 
tbe  State. 

SIMPSON,  J,  Tbe  defendant  in  this  case 
waa  convicted  under  an  Indictment  charging 
that  defendant  "did  solicit  an  order  *  •  * 
tor  spirituous,  vtnonB,  or  malt  Ilqnora  to  be 
shipped  or  sent  into"  a  district  in  whicb  the 
aale  of  such  liquors  was  prohibited.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  which  showed  that  the  defendant 
a  traveling  salesman,  representing  a  house 
in  Pensacola,  Fla.,  Bolldted  and  received  an 
order  from  one  lioke  Sawyer,  in  Monroe 
county,  Ala.,  wbicb  is  a  ptotaibltion  county, 
fbr  whisky  for  tbe  personal  use  of  said  Saw- 
yer; that  said  order  waa  transmitted  by  de- 
fendant to  said  house  in  Pensacola,  and  no 
mon^  was  demanded  or  received  by  defend- 
ant. The  defense,  raised  in  various  ways, 
ia  that  section  S087  of  tbe  Oode  of  1896,  In 
80  far  as  It  applies  to  a  nonresident  traveling 
and  soliciting  orders  for  a  nonresldrat  deal- 
er, Is  violative  of  the  Interstete  commerce 
clause  of  tbe  Constitution  of  the  United 
States.  This  clause  has  been  Uie  subject  of 
a  large  number  of  decisions  by  the  Supreme 
Court  of  the  United  States,  and  of  many  very 
able  dissenting  opinions.  So,  whatever  may 
be  our  opinion  upon  the  points  raised.  It  Is 
Important  to  keep  In  view  simply  the  points 
decided  by  that  able  tribunal  and  by  to 


conform  our  dedstone  tiiereto,  and  to  avoid, 
aa  fu  as  posaible^  confusing  the  issue  bf 
too  numerous  and  extoislve  citation  of  an- 
thorities. 

The  clause  In  Question  reswves  to  tbe  Con- 
gress oi  the  United  States  the  power  '*to 
regulate  commerce  with  foreign  nations,  and 
among  tbe  several  states  and  with  the  Indian 
trlbea.*'  Const  U.  S.  art  1,  I  &  It  waa 
early  held  that  this  power  to  regulate  com- 
merce Included,  not  only  the  means  and  man- 
ner of  transportatton  and  the  keying  open 
of  free  onnmnnicatlon  between  tbe  pe<9le. 
but  also  the  subjects  of  comnmce;  and  It 
was  said :  "Since  tbe  passage  ot  tbe  onbar- 
go  and  non-intercoorse  laws,  and  the  repeat- 
ed judicial  sanctlcmB  those  statntea  have  re- 
ceived. It  can  scared  at  this  day  be  opai 
to  doubt  tliat  ev«7  subject  faWng  within  tba 
legitimate  qihere  of  commercial  regolatlai 
may  be  partially  or  wholly  excluded.  •  •  • 
It  may  operate  on  any  and  every  subject  of 
commerce  to  which  the  legislative  discretion 
may  apply  It"  U.  S.  v.  Marigold,  0  How.  (U. 
S.)  660,  see,  507,  13  L.  Ed.  257.  In  the  Rob- 
bins  Case  and  others  which  followed  on  the 
"drummer  tax"  question.  It  Is  decided,  first, 
that  tbe  power  of  Congress  to  relate  com- 
merce between  the  stetea  is  exclusive;  second,^ 
that  the  failure  of  Congress  to  make  any  ex- 
press regulation  in  regard  to  any  subject 
Indicates  ite  will  that  the  subject  shall  be 
left  free  from  any  restrictions  or  Impositions; 
third,  that  the  fact  of  tbe  right  to  unrestrict- 
ed commerce  on  any  subject  necessarily  car- 
ries with  It  the  right  of  the  dtlzen  of  one 
state,  either  by  himself  or  agent  to  go  Into 
the  other  state  and  solicit  business.  An  ex- 
ception was  also  made  In  favor  of  the  police 
power  of  the  state  to  provide  for  the  security 
of  tbe  lives,  hralth,  and  comfort  of  its  citi- 
zens, and  among  other  things  mentioned  aa 
Illustrations  is  that  of  regulating  or  re- 
stricting the  sale  of  articles  deemed  injurious 
to  the  health  or  morals  of  tbe  community. 
This  power  Is  then  qualified  with  the  restric- 
tion Uiat  in  exercising  this  police  power,  no 
taxes  can  be  Imposed  upon  persons  passing 
through  the  state,  nor  upon  property  Import- 
ed, so  long  as  it  Is  In  the  original  padkage, 
and  "no  regulation  can  be  made  directly  af- 
fecting Interstate  commerce."  Bobbins  v. 
Shelby  County  Taxing  District  120  U.  S.  489, 
7  Sup.  Ct  592,  30  U  Ed.  694. 

As  to  just  what  Is  left  of  this  exception, 
after  applying  the  qualification.  It  is  difficult 
to  say.  Possibly  It  leaves  sncb  matters  as 
had  tem  previously  dedded  as  regulating 
tbe  liability  for  marine  torts.  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  Ed.  81ft  The  orig- 
inal package  cases  held  that  legitimate  ar- 
ticles of  Interstate  commerce  cannot  be  Inter- 
fered with  by  taxation  or  otherwise,  so  long 
as  they  remain  In  the  original  pa<&age  In 
which  they  were  imported ;  and  ardent  s^rita 
and  tobacco  are  recognised  among  the  legltl 
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mate  objects  of  commerce:  Austin  t.  Temies- 
MC.  m  V.  S.  843,  21  Snp.  Ct  132,  45  L.  Ed. 
224  and  cases  cited.  In  one  of  tbe  olemarga- 
rlne  cases,  the  conrt  reviews  a  number  of 
cases,  notes  the  fact  that  the  court  In  one  of 
tbe  splritnons  llqnor  cases  (Walling  t.  Micbl- 
gao,  116  U.  a  446,  469.  6  Sup.  Ot  454,  29 
L.  Ed.  6dl)  placed  Its  decision  on  the  dlscrlm- 
loatlon  made,  and  In  anwer  to  tbe  suggestion 
that  the  act  (prohibiting  certain  persons  from 
soliciting  the  sale  of  Intoxicating  Uqnors)  was 
an  exercise  of  the  police  power  remarks, 
"This  wonld  be  a  perfect  jnstlflcatlon  of 
tbe  act.  If  It  did  not  discriminate  against  the 
citizens  and  products  of  other  states,"  then 
draws  the  distinction  betwe^  the  case  In 
point  and  tbe  case  of  Lelsy  t.  Hardin,  135 
0.  S.  100.10  Sup.  Ct  681.  S4U  Ed.  128,  andotb- 
en,  to  tbe  effect  that  there  was  no  deception  or 
fraud  in  the  sale  of  the  spirits,  and  finally 
holds  that  tbe  act  to  prohibit  tbe  sale  of 
oleomargarine,  colored  to  look  like  butter,  was 
valid  even  as  to  sales  In  original  packages  by 
a  nonresidoit,  because  "tbe  Constitution  of 
tbe  United  States  does  not  secure  to  any  one 
the  privily  of  defrauding  the  public."  The 
tfeclsloQ  winds  np  with  tbe  expression :  "Tbe 
Judiciary  of  the  United  States  should  not 
•trlke  down  a  legitimate  enactment  of  a 
ttate,  especially  If  it  has  direct  oonnectlon 
with  tbe  social  order,  the  health,  and  the 
morals  of  Its  people,  unless  such  legislation 
plainly  and  palpably  Tlolates  some  right 
(ranted  or  secured  by  tbe  national  conven- 
tion, or  encroaches  upon  the  authority  dele- 
Cited  to  tlw  United  States  for  tbe  attainment 
of  objects  of  national  concern."  Plumley  v. 
UamdniBettfl,  156  U.  8.  461,  470,  471,  479. 
480,  15  Snp.  Ct  154,  S9  L.  Ed.  223. 

Notwithstanding  tbe  expression  referred  to 
In  tbe  Uicblgan  case,  which  might  seem  to 
Indicate  the  contrary,  we  think  that  tbe 
other  cases  make  It  clear  that  the  Supreme 
Conrt  of  the  United  States  wonld  bpid  that 
our  statute,  in  question,  is  TfolatlTe  of  tbe 
Interstate  commerce  clause,  nnieaa  It  is  re- 
lieved by  tbe  act  known  as  tbe  "Wilson  Act" 
R-hlch  provides  that  all  Intoxicating  liquors 
transported  Into  any  state,  or  remaining 
therein  for  use,  consumption,  sale  or  storage, 
shall,  upon  arrival  In  such  state  or  territory, 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted  In 
tbe  exercise  of  its  police  powers  to  tbe  same 
extfnt  and  In  tbe  same  manner  as  tbongh 
saoh  liquids  or  liquors  bad  been  produced 
hi  sach  state  or  territory,  and  shall  not  be 
raempt  therefrom  by  reason  of  being  intro- 
dnoed  therein  in  original  packnges  or  other- 
wl«*."  Act  Cong.  Aug.  8,  1890,  c.  728,  26  Stat 
313  rU.  S.  Comp.  St  1901.  p.  3177];  3  Fed. 
SL  Ann.  p.  8r>3.  This  statute  was  considered 
by  the  United  States  Supreme  Court  in  the 
Rahrer  Case,  In  which  the  defendant,  who 
was  acting  for  a  nonresident  firm,  was  ar- 
rested for  selling  whisky  in  Kansas  In  orig- 
inal padcagesonttiedar  after  the  Wilson  act 


went  Into  effect,  and  sued  out  a  vrrlt  of  ha- 
b^B  corpus.  The  Circuit  Conrt  discharged 
tbe  petitioner,  but  the  Supreme  Court  reversed 
the  case.  Chief  Justice  Fuller  delivering  the 
opinion,  in  which  he  recognizes  the  right  of 
the  state.  In  the  exercise  of  its  police  power* 
to  prohibit  the  sale  of  spirits,  restricted,  how- 
ever, by  the  inablll^  of  the  state  to  Interfere 
with  the  Importation  of  articles  of  trade, 
which  Congress,  by  nonaction  had  declared 
should  be  unmolested,  and  goes  on  to  hold 
that  the  case  of  Lelsy  v.  Hardin,  135  U.  S. 
100,  10  Snp.  Ct  681,  84  U  Ed.  128,  and  oth- 
ers, did  not  declare  the  state  acts  invalid, 
but  merely  limited  their  operation  to  pn^ 
erty  strictly  wltbin  the  jurisdiction  of  tbe 
state,  and  that  the  Wilscm  act  simply  "re- 
moved the  impediment  to  the  enforcemmt  of 
the  state  laws  In  respect  to  Imported  padk- 
ages  in  their  original  condition,"  and  allowed 
Imported  property  to  fall  at  once  npcm  ar* 
rival  witbin  the  local  Jmisdictlon.  In  re 
Bahrer,  140  U.  S.  545.  664,  11  Sup.  Ct  865, 
86  U  Ed.  672.  This  was  followed  by  tbe 
Iowa  case,  hi  which  the  court  held  that  the 
effect  of  the  Wilson  act  was  to  "divest  them 
[objects  of  Inter^ate  commerce  shipments] 
of  that  character  at  an  earlier  period  of  time 
than  would  otherwise  be  tbe  caK,"  to  wit. 
after  tbe  object  had  'reached  Its  destination, 
it  fell  undff  tbe  control  of  state  legislation^ 
so  that  It  could  not  be  sold  ev«i  in  tbe  orig- 
inal package,  but  before  It  reached  tbe  des- 
tination, it  continued  to  be  an  object  of  Inter- 
state commerce,  so  that  tbe  express  company 
could  not  be  made  liable,  under  the  state 
law,  for  moving  it  from  Its  platform  to  Its 
warehouse.  Rhodes  v.  Iowa,  412,  426,  170 
U.  S.  412,  18  Sup.  Ct  604,  42  L.  Ed.  1088. 

There  can  be  no  doubt  that  there  Is  nothing 
In  the  law  to  prevent  a  resident  of  Florida, 
by  correspondence  or  otherwise  from  selling- 
to  a  resident  of  Monroe  county,  Ala.,  spiritu- 
ous liquor,  and,  as  held  In  tbe  "Drummer 
Cases."  that  right  carries  with  It  the  right 
to  personally  solicit  business.  The  decisions 
of  the  Supreme  Court  of  the  United  States, 
supra,  make  It  clear  that  the  Wilson  act  does 
not  attach  to  any  part  of  tbe  transaction  pri- 
or to  tbe  time  when  tbe  transportation  is 
completed.  It  results  that,  in  so  far  as  sec- 
tion ^7  applies  to  residents  of  other  states 
soliciting  orders  for  spirituous  liquors  to  be 
transported  from  one  state  into  the  other, 
said  section  Is  violative  of  section  8.  art.  1, 
of  the  United  States  Constitution.  This  does 
not  affect  the  operation  of  the  statute  on  per- 
sons within  the  state.  We  are  borne  out 
in  this  conclusion  by  In  re  Bergen  (C.  C.)  115 
Fed.  330;  State  v.  Hanaphy  flowa)  90  N.  W. 
GDI.  Tbe  Supreme  Court  of  Kansas  seems 
to  have  taken  a  different  view,  although  the 
point  was  not  really  necessary  to  tbe  de- 
cision of  the  case.  Westhelmer  v.  Welsman, 
60  Kan.  758,  57  Paa  969. 

Tbe  Jndgment  of  tbe  court  Is  reversed, 
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and,  as  the  defaidont  cannot  be  conrleted 
under  tbe  Indictment,  he  will  be  dlHchai^ied. 
Berened  and  imdered. 

WEAKLEY,  C  J.,  and  TXSON  and  AN- 
DBBSON,  33.,  concur. 


DUKE  V.  STATE. 
(Supreme  Goart  of  Alabama.  May  9,  1906.) 

1.  Intoxica^ino  Liquobs  —  Sale  Without 
License— EviDKHCE—SuFPici  EN  CT. 

On  a  trial  for  Belling  liquor  without  a 
licenee,  It  appeared  that  the  liquor  sold  by  ac- 
cused was  paid  for  by  two  metal  checks  Issued 
by  a  company,  ^ood  for  50  cents  each,  at  the 
company's  commissary  store.  Any  ooe  holding 
the  cbecira  could  take  them  to  the  company's 
office  and  get  money  on  them,  fidd  sufficient 
to  prove  a  sale. 

2.  Cbiicinal  I*aw— Re^aeks  of  Oounsez.. 

Where,  on  a  trial  for  selling  liquor  without 
a  license,  there  was  no  evidence  that  a  witness 
was  the  informant,  it  was  proper  to  sustain 
an  objection  to  tbe  remarks  of  counsel  for  ac- 
cused that  the  jury,  in  determining  the  credi- 
bility of  tbe  witness,  should  consider  the  fact 
that  tbe  informant  was  entitled  to  a  half  of 
tbe  fine  im[>osed. 

Appeal  from  Circuit  Court,  Clarke  Gotinty; 
John  T.  Lackland,  Judge. 

"To  be  offlclaliy  reported." 

Robert  Z>nke  was  convicted  of  selling 
lIcinoF  without  a  licenee,  and  be  appeals. 
Afflmied- 

DftTla  &  Davis,  for  appellant  Uaaa^  Wil- 
son, Atty.  Gen.,  for  tbe  State. 

SIMPSON,  J.  Tbe  defendant  In  this  case 
was  convicted  of  the  oBFense  of  selling  spirit- 
uous liquor  "without  a  license  and  contrary 
to  law,  within  the  limits  of  Clarke  county, 
Alabama."  The  evidence  on  the  part  of  tbe 
state  tended  to  show  that  tbe  whisky,  which 
it  Is  cluimed  was  sold  by  the  defendant, 
was  paid  for  by  "two  metal  checks"  wbleh 
bad  been  Issued  by  tbe  "Scotch  Lumber  Com- 
pany," which  company  issued  these  checks 
each  day  to  their  employ^  on  each  of  which 
checks  there  was  stamped  an  amount,  such 
as  "26  cts.,"  "50  cts.,"  that  said  checks  were 
good  for  tbe  amount  stamped  thereon  at 
said  company's  commissary  store,  and  that 
on  the  2l8t  day  of  each  month  said  checks 
could  be  taken  to  the  ofl3ce  of  said  company, 
where  they  would  be  redeemed  In  money. 
The  checks  in  question  were  of  the  denomi- 
nation of  50  cents  each. 

Tbe  first  question  which  presents  Itself  Is 
whether  or  not  the  transaction  described  con- 
stitutes a  sale  of  the  liquor,  within  the 
meaning  of  the  statute,  and  as  charged  in  tbe 
Indictment  Generally  speaking,  a  sale  Is  de- 
fined as  *'a  transfer  of  property  from  one  per- 
son to  another  in  consideration  of  a  price  to 
be  paid  In  current  money."  25  Am.  &  En?. 
Ency.  Law,  284.  In  an  early  ease  this  court 
drew  tbe  distiaction  between  a  sale  and  an 
ttcdtange  or  barter  of  articles  of  personal 


property,  to  the  effect  that  If  parties  ex- 
change one  article  for  another,  tbe  price  or 
value  not  being  measured  In  mancgr  term«. 
the  tmnsoctlan  Is  an  exdiange  or  barter  and 
not  a  sale,  but  "sales  Inchide  sU  sgFeements 
by  wbtch  proper^  is  ported  with  for  a  valua- 
ble consideration,  wbetber  there  be  a  money 
payment  or  not  provided  the  bargain  be 
made  and  the  valne  measnred  In  money 
terms."  Gnnter  v.  Leckcy,  80  Ala.  591,  OOa 
This  distinction  Is  quoted  with  approval  In 
a  later  case  (Ooker  v.  States  91  Ala.  92,  94,  8 
Sonth.  874),  and  It  Is  based  upon  abtmdant 
aufliorlty. 

In  the  prraent  case  tiie  Chancter  ot  tbe 
checks,  as  explained  In  tbe  evidence,  shows 
that  sncb  checks  represented  a  c»taln  mon^ 
valne.  Oonseqnently  the  price  of  tbe  whlslqr 
was  "measured  In  money  terms."  and  the 
transaction  was  a  sale.  While  It  is  true,  as 
suggested  by  counsel  for  defendant  that  tiie 
witness  for  the  state  did,  on  cross-examina- 
tion, use  tbe  expression  that  these  checks 
were  "not  transferable,"  yet  we  cannot  say 
that  they  were  worthless,  aa  tbe  witness  tes- 
tified that  "any  one  holding  said  checks  could 
take  them  to  said  office  and  get  tbe  moni^y 
on  them."  They  were  evidently  taken  as  of 
tbe  mcMiey  value  stamped  on  them.  Conse- 
quently there  was  no  error  In  the  action  of 
the  court  In  refusing  to  exclude  tbe  evidence 
from  the  jury.  The  remarks  by  counsel  for 
the  defendant  In  argument  to  tbe  effect  that 
the  special  act  of  this  county  "entitled  tbe 
Informant  In  such  cases  to  half  the  fine  Im- 
posed on  the  defendant  is  a  fact  to  consider 
In  determining  the  credibility  of  the  wltnens 
Benson,"  was  improper,  and  the  objection 
thereto  waa  properly  sustained.  Th«e  was 
no  evidence  before  the  }nr7  that  Bensmi  was 
the  informer. 

There  being  no  M-ror  In  tbe  record,  the 
Judgment  of  the  court  is  afBrmed. 

Affirmed. 

WEAKLEY,  O.  J.,  and  TTBON  and  AN 
DBBSON,  JJ..  concur. 


UNTREINBE  V.  STATE. 
(Supreme  Court  of  Alabama.  May  10,  1906.) 

1.  Cbiuinai.  Law  — EviDBHon— Otheb  Or- 

WRSES.  .  .. 

In  a  prosecution  for  violation  of  liqnor 

laws,  where  tbe  testimony  of  the  first  witness 
for  tbe  state  merely  afforded  an  inference  that 
beer  purchased  by  him  was  the  property  of  de- 
fendant and  that  tbe  sale  was  made  by  de- 
fendant, evidence  of  other  sales  by  her  was  ad- 
missible to  prove  her  identity  as  the  person  who 
in  reality  made  the  sale. 

[Ed.  Note. — For  cases  in  point  see  vol.  14. 
Cent  Dig.  Criminal  Law,  8  824.] 

2.  Indictment  — BLiBCTioN  BEi-wsan  Counts 
— VioLATion  or  LiQUOB  Law. 

Where  the  first  connt  of  an  indictment 
charges  the  sale  of  liquors  without  license,  and 
the  second  count  charges  sales  In  quantity  lew 
than  a  quart  without  license,  and  the  third 
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charges  salea  of  liquors  wfatcb .  were  drank  on 
or  abont  the  premises  wlthont  a  license,  a  mo- 
tion to  require  tbe  state  to  elect  for  wbich  of- 
fune  it  would  piosecutei  waa  properly  denied. 
-3.  STATDTEft— Elrrxcr  ow  Pabxui.  Irtauditt 
—Sale  of  Liquob. 

That  the  local  prohlbltioo  acta  (Acts  18S0- 
81.  Ik  1R9 :  Acts  1884-85,  p.  001).  contain  pro- 
Tii^<nu  relating  to  keeping  llqnots  for  sale  and 
to  intoxicating  bitters,  which  subjects  are  not 
expressed  in  the  titles  of  tbe  acts,  does  not  affect 
tbe  validitj  of  their  remaining  provisions. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty :  C.  J.  Torrey,  Special  Judge. 

**To  be  officially  reported." 

L.  Untrelner  was  coDvicted  of  Tlolatlon  of 
fbe  liquor  law,  and  appeals.  Afflnned. 

TbB  Indictment  In  this  case  cbarges  tbe 
dtfendant  Jn  the  first  count  with  sellli^ 
spirttnons,  vlnoiu,  or  malt  Uquoeb  without 
HcCTse  and  contrary  to  law.  Tbe  second 
oonnt  ciaageB  that  the  defendant  sold  splrlta- 
ODB,  TlnonSk  IV  malt  llquorB,  or  Intoxicating 
bltttts.  in  qnantltieB  less  than  one  quart, 
witbont  license  and  contrary  to  law.  Thc: 
third  eotmt  charges  (be  defmdant  with  sell- 
Ins  splrltnoUB,  Tlnons,  or  malt  Uqnors,  which 
were  drank  on  or  about  the  premises,  without 
a  llcawe  and  contrary  to  law.  There  ww  a 
lodgment  <tf  conviction,  and  motion  was  made 
In  arrest  of  Judgment  tor  tbe  reasons  set  out 
In  the  f^inlott.  Seroal  witnesses  were  In- 
troduced hy  tbe  state,  and  were  permitted 
to  testlCy  each  to  separate  purchasers  of 
beer  and  whisky,  over  the  objection  of  the 
defendant, 

Bamett  &  Bngg  and  J.  M.  Miller,  for  ap- 
pellnat  Mas8^  Wilson,  Atty.  Gen.,  for  the 
State. 

TYSON,  J.  The  testimony  of  the  first  wit- 
ness examined  in  behalf  of  the  state  simply 
afforded  an  Inference  that  tbe  beer  purchased 
by  him  was  the  property  of  defendant,  and 
that  tbe  sale  was  made  by  defendant.  Tbe 
first  of  these  inferences  is  deduclble  from  the 
fiict  that  It  was  bonght  in  defendant's  place 
of  bostness,  and  tbe  second  that  It  was  bought 
from  another  In  her  presence.  Being  mere 
inferences.  It  was  competent  for  the  state, 
for  the  purpose  of  showing  ownership  of  the 
Iko',  and  that  tbe  person  making  the  sale 
was  authoritatively  acting  for  defendant — 
thus  to  establish  ber  Identity  as  the  i)er8on 
wbo  In  reality  made  the  sale  of  tbe  beer — 
to  prove  other  sales  by  ber,  notwlthstEindlng 
these  latter  sales  constituted  separate  and 
distinct  ofFensea  Mcintosh  v.  State,  140  Ala. 
137,  37  South.  223,  and  cases  there  cited. 
And  when  tbe  indictment  contains  only  one 
coaat,  care  should  be  observed  that  the  pro- 
bative force  of  such  testimony  be  not  extend- 
ed beyond  the  limits  indicated;  that  It  be 
not  used  by  the  state  for  the  purpose  of 
cooricting  the  defendant  for  these  offenses, 
eacb  l>elng  separate  and  distinct  In  each 
case  the  defendant,  upon  such  testimony  be- 
ing admitted,  has  the  right  to  require  the 


solldtcnr  to  state  and  elect  fbr  which  oftense 
he  will  prosecute. 

But  when  tbe  Indictment  contains  a  num- 
ber  of  counts,  as  this  one  does,  charging 
several  distinct  offenses,  which  may  be  Jobi- 
ed,  tbe  prosecution  has  the  right  to  Intro- 
duce testimony  to  establish  the  offense  al- 
leged in  each  count.  Independent  of  tbe  rule 
above  declared,  and  may  have  a  conviction 
upon  eacb  of  the  counts.  Wooster  v.  State, 
55  Ala.  217;  Covy  v.  State,  4  Fort  86; 
Bishop  on  Crlm.  Pra  3452,  and  cases  In 
note  1;  Swanson  v.  State,  120  Ala.  876, 
25  South.  218;  Lowe  v.  State.  134  Ala.  16, 
32  South.  273;  Crittenden  v.  State,  134  Ala. 
145,  32  South.  273.  And  when,  as  here,  there 
are  several  counts,  and  evidence  Is  offered 
tending  to  prove  tbe  separate  and  distinct 
offenses  as  alleged  In  each,  the  doctrine  of 
election  does  not  apply  until  there  has  been 
an  election  by  the  prosecution  under  each 
s^arate  count  Carleton  v.  State,  100  Ala. 
130,  14  South.  472;  Elam  v.  State,  26  Ala. 
48;  Wooster  v.  State,  supra.  Applying  this 
principle  to  the  facta  as  shown  by  the  testi- 
mony, there  was  no  error  committed  by  the 
trial  court  in  overruling  the  motion  to  ex- 
clude tbe  evidence  tending  to  show  other 
sales  of  liquor  by  defendant  and  of  denying 
her  motion  to  require  the  state  to  elect  for 
which  of  the  offenses  It  would  prosecute. 
This  also  disposes  of  one  of  tbe  criticisms 
to  that  portion  of  the  oral  charge  excepted 
to.  The  other  criticism,  that  the  court  omit- 
ted to  Instruct  the  Jiury  as  to  the  defendant's 
ownership  of  the  liquors  sold.  Is  clearly  with- 
out merit  To  see  that  this  Is  true,  we  need 
only  read  the  whole  of  the  extract  of  the 
charge  to  which  the  exception  was  reserved. 

The  motion  In  arrest  of  Judgment  is  predi- 
cated upon  the  unconstitutionality  of  the 
local  prohibition  acta  under  which  the  In- 
dictment is  preferred.  Acts  1880-81,  p.  109, 
Acts  1884r-85,  p.  601.  The  objection  here  ur- 
ged Is  based  upon  the  fact  that  the  body  of 
eacb  of  these  acts,  the  latter  being  strictly 
amendatory  of  the  former,  contains  subjects 
not  expressed  in  the  title.  This  is  undoubt- 
edly true,  and  tbe  contention  is  sound;  but 
the  extraneous  subjects  embodied  In  each  of 
them  may  be  eliminated  without  affecting  the 
validity  of  the  act  as  a  whole.  In  other 
words,  after  eliminating  the  extraneous  sub- 
jects, "keep  for  sale"  and  "intoxicating  bit- 
ters," from  the  l>odies  of  the  acts,  the  re- 
maining subjects  contained  In  the  acts,  being 
In  conformity  to  those  expressed  In  their 
titles,  the  acts  are  valid  and  complete  laws 
as  to  those  subjects.  Watson  v.  State,  140 
Ala.  134,  37  South.  225 ;  State  v.  Davis,  130 
Ala.  148,  30  South.  344.  89  Am.  St  Rep.  23. 
Neither  of  the  counts  cliarge  the  defendant 
with  keeping  for  sale  any  of  the  liquors, 
but  each  charges  a  sale  of  such  liquors,  and 
only  one  of  them,  the  second,  charges  the 
sale  by  her  of  "intoxicating  bitters."  This 
one,  of  course^  was  defective ;  but  no  demur 
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rer  was  Interposed  to  It  60,  then,  we  bare 
two  good  counts  to  wblcta  the  Jadgment  of 
conviction  must  be  referred.  Tbis  being  true, 
the  motion  in  arrest  of  Judgment  was  pr(^)er^ 
I7  denied.  Grant  T.  State  (Ala.)  40  Sontb.  80. 
Affirmed. 

WEAKLET,  O.  J.,  and  SUU^SOM  and  AN- 
DERSON, JJ.,  concur. 


GHANET  r.  STATE. 
(Sniveffle  Oourt  of  Alabama.   Mar  lfl>  1006.) 

1.  Statutes— pABTiAt  iNTALionr— Biroor— 

IKTOZIOATINO  L1QUOB8. 

In  Acta  18S0-81,  p.  170,  probtbiting  the 
manufacture  or  disposition  of  Intoxicating  iUt 
uora  in  a  certain  conntr,  the  invalidity  of  a 
l^Tision  that  one-balf  ta  all  the  fines  collected 
shall  go  to  the  Informant  does  not  affect  the  bal- 
ance <a  the  act. 

[Sd.  Note^Fw  cases  In  point;  ses  wri.  44, 
Cent  Dig.  Statutes.  K  68-66.] 

2.  Sam— Trrue  of  Act— Subject  ot  Aor. 

That  Acts  1880-81,  p.  170,  prohibits  both 
the  manufacture  and  sale  or  disposition  of  in- 
tozlcatins  liquors,  does  not  render  It  invalid 
as  contslning  separate  and  Independent  sub- 
jects. 

Appeal  from  Circuit  Court  OlarJce  Oono^; 
Jobn  C  Anderson,  Judge. 

"To  be  officially  reported." 

Green  Obaney  was  convicted  of  vloIatloD  of 
the  Ilqnor  laws,  and  appeals.  Affirmed. 

Wilson,  Granade  &  Aldridge,  for  appellant 
ICassey  Wilson,  Atty.  Gen.,  for  the  Stata 

TYSON,  J.  The  title  to  tl}e  act  under 
wblch  the  Indictment  Is  preferred  Is  as  fol- 
lows: "An  act  to  prohibit  the  manufacture 
OT  sale  or  other  disposition  of  Tlnous,  spirit- 
uons,  malt  or  other  intoxicating  liquors,  with- 
in the  limits  of  Clarke  county,  In  this  state." 
Acts  1880-81,  p.  170.  It  Is  first  Insisted  that 
the  act  Is  unconstitutional,  because  the  body 
of  It  embraces  a  subject  not  expressed  In  the 
tltl&  The  proTlBlon.  ai^lnat  which  this  ob- 
jection l8  urged  proTldes  "that  all  fines  im- 
posed under  this  act  shall  be  paid  only  in 
lawful  mon^  of  the  United  States,  and  one- 
half  of  the  fine,  In  all  cases,  shall  go  to  the 
Informant"  The  attack  aeems  to  be  aimed 
at  the  last  clause  quoted.  If  It  be  conceded 
that  the  point  Is  well  taken,  yet  this  would 
not  Invalidate  the  whole  act  This  clause 
may  be  eliminated  entirely, -and  yet  tbe  re> 
malning  portion  of  the  act  being  a  complete 
enactment,  must  stand.  TTntrelnw  T.  State 
(at  present  term)  4d  South.  170. 

The  next  Insistence  seems  to  be  that  tbe 
title  contains  two  subjects,  both  of  which  are 
dealt  with  In  the  body  of  the  act  This 
seems  to  proceed  upon  the  theory  that  tbe 
prohibition  against  the  manufacture  of  the 
liquors  mentioned  and  tbe  sale  or  other  dis- 
position of  them  are  two  separate  and  Inde- 
pendent subjects,  and  therefore  cannot  be  in- 
corporated in  tbe  same  act  We  think  tltts 
la  clearly  untenabto.  The  manifest  purpose 


of  tbe  act,  as  shown  both  by  its  title  and 
body,  is  to  place  the  liquors  named  beyond 
the  reach  of  the  people  of  the  county.  The 
act  may  be  and  is  subject  to  otbex  constita- 
ttoual  objections,  but  not  to  the  ones  raised. 
They  do  not  however.  Impair  its  validity  to- 
the  extent  of  InTalidating  it  as  a  whole,  or 
affect  the  sufficiency  of  the  indictment  iqwii 
which  this  conviction  was  had.  nntrelner*» 
Case,  supra. 

There  is  no  MTor  shown  by  the  record,  and. 
ttM  Judgment  la  afflmwd. 

DOWDEZJ^  SIMPSON,  and  DEN80M,  JJ^ 
concur. 


FRTBR  T.  STATE. 
(Sopreme  Court  of  Alabama.  May  10,  1006l> 

OftAKn  JUBT — POWEB  TO  OBDEB — AdJOUBKBD 
TiERH. 

The  orAtx  for  a  grand  jnry  organist  at  an 
adjourned  term,  which  is  bat  a  prolongation 
of  the  regular  term,  and  not  a  special  term, 
showing  by  its  terms  that  It  was  made  under 
Code  1886,  S  5001,  which  has  application  soIpIj 
to  special  terms,  and  not  under  section  5(XH>, 
which  confers  the  only  author]^  for  organis- 
ing a  second  grand  jury  at  the  same  term 
of  court,  an  indictment  found  by  such  grand 
Jury  Is  invalid  and  should  be  quashed. 

Appeal  from  Circuit  Court  Monroe  County  t 
Jobn  T.  Ladnland,  Judge. 

"To  be  officially  reported." 

Jtmmie  Fryer  was  convicted  tit  homicide^ 
and  appeals.   Reversed  and  remanded. 

The  defendant  was  charged  with  mUawfnlly 
and  with  malice  aforethought  killing  Julltia 
Wheeler  by  shooting  blm  with  a  gun  or  by 
cutting  him  with  a  knife,  and  It  appears 
from  the  face  of  the  Indictment  .that  it  was 
preferred  at  an  adjourned  term  of  tbe  cir- 
cuit court  of  Monroe  county.  Motion  was 
made  to  quash  the  indictmrat  on  the  ground 
that  it  was  preferred  by  an  lll^ally  organiz- 
ed grand  Jury  and  by  a  grand  Jnry  organised 
and  held  at  a  time  not  allowed  by  law.  Mo- 
tion to  quash  was  overruled,  and  on  trial  the 
defendant  was  convicted,  and  sentaiced  to 
the  penitentiary  for  fifteen  years.  From  this 
conviction,  this  appeal  Is  prosecuted. 

3.  N.  Miller  and  Bayles,  Hyart  &  Bums, 
fOT  appellant  Massey  Wilson,  Atty.  Gen., 
for  tbe  State. 

TYSON,  J.  The  Indictment  upon  which 
this  defendant  was  convicted  was  preferred 
by  a  grand  Jury  organized  at  an  adjourned 
term  of  tbe  court,  after  discharge  of  the  for- 
mer grand  Jury  which  was  organized  at  the 
prerloua  session  of  the  same  term.  The  only 
authority  for  organizing  a  second  grand  Jury 
at  the  same  term  of  the  court  (and  an  ad- 
journed term  Is  but  a  prolongation  of  the 
regular  term)  is  conferred  section  ESOOO  of 
the  Code  of  1806^  which  is  aa  follows, 
**When  any  Indictable  (rffenae  la  ctnnmltted 
during  the  session  of  tiie  court  and  after  tha 
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fraud  Jury  has  been  dls^arged,  the  court 
may  lit  ItB  dlacr^Um,  canee  an  order  to  be 
altered  oa  tbe  mbnttea  conunanding  the  sber* 
Iff  fbrtbwftta  to  Bommon  eighteen  peraonb 
ponesatng  the  requisite  qnallflcaflons  of 
grand  jnrors,"  etc.  Tbe  order  making  prorl- 
tiOD  for  the  grand  Jury,  entered  on  the  day 
«f  the  convening  of  tbe  adjourned  term,  to 
wit,  Jnly  17,  1900,  Is  In  this  langoage:  "It 
being  made  known  to  the  coart  that  since 
tta  adjournment,  and  Mnce  tbe  discharge  of 
tbe  r^lar  grand  jury  snnunoned  for  the 
teim  of  the  court,  numerous  bidlctable  of- 
fenses and  homlddes  bad  hem  committed 
Klthln  the  county,  and  partlea  charged  with 
said  Senses  are  now  confined  In  tbe  Jail  of 
tbe  oomity.  and  that  In  tbe  opinion  of  the 
prealdlng  Judge  tbe  public  good  requires  that 
a  grand  Jury  be  organised  for  tbe  purpose  of 
hirestlgatlng  tbe  alleged  Indictable  offenses 
and  hmiMdes,  It  was  [Is]  ordered  that  the 
sheriff  of  the  county  forthwith  summon 
^bteoi  persons  from  the  Qualified  dtizens 
of  said  county,  possessing  tbe  requisite  qunll- 
flcatlons  of  grand  Jurors,  to  appear  on  Wednes- 
day, July  19,  1906,  and  aerre  as  grand 
JonvB  for  the  said  adjourned  term." 

It  Is  entirely  clear  from  this  language  that 
tbe  order  was  not  made  imAee  the  section 
abore  quoted,'  but  was  made  under  section 
6001  of  the  Code.  O'Brien  T.  State,  91  Ala. 
1<V  17.  8  South.  569.  Tbla  latter  section  has 
no  application  to  adjourned  terms,  but  applies 
fiolely  to  apedal  terms.  Tbe  distinction  be- 
tween a  special  tenn  and  an  adjourned  tmn 
of  tbe  court  la  so  obrlous  under  our  statutes, 
and  has  been  so  often  pointed  out  by  the 
conrt,  ttiat  it  Is  mmecessary  to  do  so  here. 
1  Mayfield's  Dig.  If  916.  916,  017.  So.  then, 
Indqt^ent  of  file  question  of  power  or  au- 
tbortty  (tf  Uifl  grand  Jury  to  Investigate  and 
Indict  for  the  offense  alleged  In  the  Indict- 
ment, because  not  committed  during  tbe  sea- 
doQ  Of  the  court,  it  Is  Invalid,  and  should 
faave  been  quashed,  for  the  reason  that  tbe 
Judge  was  without  authority  to  order  a  grand 
Jnry  to  be  summoned  under  section  5001  of 
tbe  Code  of  1896.  mils  conclusion  Is  clearly 
tnpported  by  the  O'Brien  Case,  supra.  See, 
also.  CBymes  v.  State,  61  Ala.  25.  Tbe  case 
of  OaXley  v.  State,  135  Ala.  16,  83  South.  23, 
la  clearly  not  opposed  to  these  views.  In 
tbat  case  the  act  establlsbing  tbe  Walker 
comity  law  and  equity  court  expressly  author- 
ized the  Judge  of  that  court  to  "order  a 
grand  Jury  to  be  drawn,  summoned  and  em- 
panelled for  said  court  and  county  of  Walker, 
whether  or  not  a  grand  Jury  aball  have  al- 
ready been  had  for  said  term  of  said  court" 
Kor  does  section  5269  of  tbe  Code  have  any 
aiiplicntlon.  O'Byrues'  Case,  supra.  As  said 
in  that  case:  "We  cannot  doubt  that  a 
grand  Jury,  constituted  in  any  other  manner 
than  prescribed  by  the  statute,  •  •  •  Is 
without  legal  warrant.  A  grnnd  Jury  Is  not 
a  mere  assemblage  of  15  or  18  persons  In  tbe 
Jnry  box,  congregated  by  an  order  of  tbe 
<ourt  or  by  their  own  voUtiou,  or  at  tbe  sum- 


mons or  on  the  behest  of  an  unauthorized  pov 
son.  It  Is  a  constltutent  element  of  a  circuit 
or  city  court,  having  criminal  Jurlsdictlrai. 
sitting  at  a  regular  tem^  drawn  selected  and 
summoned  In  a  mode  dearly  prescribed,  va- 
der  the  superintendence  and  in  tbe  exercise  of 
the  sound  Judgment,  of  sworn  oflcers  of  law."* 
The  motion  to  quash  the  Indictment  should 
have  been  granted. 
Reversed  and  remanded. 

WEAKLBY,  a  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


HALL  T.  STATB. 
(Supreme  Court  ci  Alabama.  Hay  10,  1908.) 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; John  T.  Idu&land,  Judge. 

"To  be  oflBclally  reported."  . 

Tom  Hall  appeals  from  a  conviction.  Re- 
versed and  remanded. 

Massey  Wilson,  Atty.  Oen.,  for  tbe  Statft 

TTSON,  J.  Tbe  Indictment  In  this  case 
should  be  quashed,  on  the  authority  of  Fryer 
V.  State  (Ala.)  41  South.  172. 

Reversed  and  remanded. 

WEAKLEY,  0.  J.,  and* SIMPSON  and 
ANDERSON,  JJ.,  concur. 


SOUTHERN  RY.  00.  GOLDSTEIN  BROS. 
(Supreme  Court  of  Alabama.   May  10,  1908.) 

Cabbibbs— GoNNKonno  Gabbibbs— Duty  or 

Initial  Oarbibb— Biix  or  Lauino. 

Where  a  bill  of  lading  limited  tbe  carrier's 
liability  to  its  owo  line,  and  required  ddivery 
to  another  carrier  on  the  route  to  destination, 
If  the  destination  was  not  on  tbe  initial  carrio^ 
own  line,  sncb  carrier's  duty  might  be  diachar' 
ged  by  delivery  to  tbe  connecting  carrier  desig- 
nated in  the  bill,  or,  if  none  be  designated  and 
there  were  several,  by  a  delivery  to  a  proper 
connecting  carrier  on  the  route  ^In  tbe  usual 
and  customary  way." 

Appeal  flrom  City  Court  of  Birmingham; 
Charles  A.  Senn,  Jndga 

*To  be  officially  reported." 

Action  1^  Goldstein  Bros,  against  tbe 
Soq;them  Railway  Company.  From  a  Judg- 
ment for  plaintlffiB,  defendant  appeals.  Af- 
firmed. 

Weatberly  &  Stokely,  for  appellant 
Oeorge  Huddleston,  for  appellees. 

SIMPSON,  J.  This  was  a  suit  brought 
by  the  appellees  (plaiutliTs)  against  tbe  ap- 
pellant (def^danl)  for  failure  to  deliver 
certain  goods  which  were  shipped  from  Bir- 
mingham, Ala.,  to  Baltimore,  Md.  Tbe  facts 
are  not  disputed  that  the  goods  were  received 
by  the  defendant  as  a  common  carrier,  at 
Birmingham,  Ala.,  for  which  was  issued  what 
Is  called  a  "standard  bill  of  lading,"  reciting 
tbe  name  of  the  consignee,  "L.  &  U  Trimmed 
Hat  Company,  Baltimore,  Md.,"  and  "Route 
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-,  Baltimore  Steam  Packet  Go.' 


No.  - 

Said  bill  of  lading  states  that  "said  carrier 
agrees  to  carry  to  said  destination,  if  on  its 
road,  or  otherwise  to  deliver  to  another  car- 
rier on  the  ronte  to  said  destination,"  and 
also  has  the  usual  provision  as  to  each  car- 
rier being  only  severally  liable.  It  is  admit- 
ted that  the  goods  were  delivered  by  the  de- 
fendant to  the  Seaboard  Air  Line  Railway 
at  Atlanta,  Ga.;  also  that  defendant's  line 
does  not  run  to  Baltimore. 

The  evidence  does  not  show  what  the  "Bal- 
timore Steam  Packet  Company"  is,  nor  be- 
tween what  points  It  carries  goods,  nor 
whether  either  the  defendant  road  or  the 
Seaboard  Air  Line  Railway  touches  any 
point  where  connection  can  be  made  with 
such  packet  company,  nor  does  it  show  where 
the  Seaboard  Air  Line  Railway  is.  Th^e 
was  evidrace  tending  to  show  that  a  similar 
package  of  gooda  was  received  at  the  dock 
of  said  Baltimore  Steam  Packet  Company  at 
Baltimore,  but  it  was  not  shown  whence  said 
package  had  been  shipped,  nor  was  there 
any  other  evidence  to  definitely  identify  the 
goods  received  there.  It  Is  also  shown  that 
both  the  L.  A  L.  Trimmed  Hat  Company  and 
the  Baltimore  Steam  Packet  docks  were  de- 
stroyed by  fire  February  7,  1904.  It  Is  true 
that,  under  sucb  a  bill  of  lading,  the  Initial 
carrier  may  discharge  its  duty,  and  celleve 
itself  of  responsibility  by  delivery  to  the 
connecting  carrier,  If  one  be  designated  In 
the  bill,  or.  If  none  be  designated  and  there 
be  several,  it  discharges  Its  duty  by  a  de- 
livery to  a  connecting  carrier  on  the  route 
"in  the  usual  and  customary  way,"  and  It  is 
authorized  to  select  any  reasonable  or  usual, 
direct,  and  safe  route  by  which  to  forward. 
Hutchinson  on  Carriers  (2d  Ed.)  8  102a; 
Ray's  Negligence  of  Imposed  Duties  (Freight 
Carriers)  pp.  892,  393.  From  the  evidence, 
as  stated,  this  court  cannot  say  that  there 
was  such  error  in  the  finding  of  the  court 
as  to  justify  a  reversal. 

The  Judgment  of  the  court  is  affirmed. 

■  WBAKLET,  C.  J.,  and  TYSON  and  AN- 
DERSON, JJ,  concur. 


WINSTON  T.  STATE. 
(Sapreme  Goart  of  Alabama.  May  10,  1906.) 

1.  Gaming— Public  Place— Use  of  Build- 
ing. 

Where  a  building  had  ceaeed  to  be  used 
as  a  boarding  house,  and  was  used  as  a  private 
residence  or  lodging  house  at  the  time  certain 
games  in  question  were  played  therein,  it  waa 
not  per  ae  a  "public  place,"  within  Code  1896, 
S  4792,  prohibiting  gaming  at  a  public  place. 

2.  Sake— Pboof  of  Other  Gaues. 

Where,  in  a  prosecution  for  gaming  at  a 
public  place  in  violation  of  Code  1896,  %  4792 
the  building  in  which  the  games  were  played 
waa  not  per  se  a  public  place,  proof  of  other 

flames  played  therem  waa  proper  to  show  that 
t  was  a  public  place  within  the  statute. 
8.  Cbiicinal  Law— Evidence— Questions. 

In  a  prosecution  for  gaming  in  a  public 
place,  the  indefinltencss  of  a  question  as  to 


other  eamfls  played  there  was  cured  by  the  an- 
swer mat  witness  saw  parties  playmg  there 
several  times  during  the  current  year  before 
the  incident  concerning  which  he  had  testified, 
which  occurred  on  March  laL 
4.  Cbiuihal  Law— Pbosbcutioh  bt  Aitida- 
VIT— ELEcnow. 

Where  a  proaecntlon  for  gaming  wu  tried 
on  an  affidavit,  the  state  waa  not  bound  to 
elect  to  rely  for  conviction  on  the  game  the 
witness  bad  In  mind  when  he  made  tiie  affidavit. 

Appeal  from  Law  and  Equity  Court,  Wal- 
ker County;  Peyton  Norvell,  Judge. 

"To  be  officially  r^rted." 

John  Winston  was  convicted  of  gaming  In 
a  public  place,  and  be  appeals.  Affirmed. 

Ray,  Leltii  &  Sh^taard,  for  appellant 
Mass^  Wilson,  Atty.  Gen.,  for  the  8tat& 

ANDERSON,  J.  This  defendant  was  tried 
and  convicted  under  an  affidavit  charging 
bim  with  gaming  at  a  public  place,  under 
section  4792  of  .the  Code  of  1896. 

The  evidence  showed  that  the  building  was 
at  one  time  a  boarding  house,  bat  that  It 
had  ceased  to  be  used  as  such  previous  to 
the  playing,  and  that  at  the  time  of  the 
playing  It  was  used  as  a  private  residence  or 
lodging  house.  The  place  was  not  one  ot 
the  places  named  In  the  statute,  either  when 
the  game  was  played  or  previous  thereto. 
A  boarding  house  is  not  an  Inn,  and  Is  not 
per  se  a  public  place.  Foster  v.  State,  84 
Ala.  51,  4  South.  833.  It  was  therefore  in- 
cumbent upon  the  state  to  show  that  the 
place  was  a  public  one,  and  proof  of  other 
games  was  proper  for  this  purpose.  Dennis 
V.  State,  139  Ala.  109.  35  South.  (Wl ;  Lee  v. 
State,  136  Ala.  31,  33  South.  894. 

If  the  question  to  the  witness  as  to  other 
games  was  vague  and  indefinite,  the  answer 
made  the  games  sufficiently  definite:  "I  have 
seen  them  playing  there  several  times  during 
this  year,  before  this  time  I  have  fqwken 
about."  The  game  spoken  abont  was  played 
about  Mnrch  1st,  so  the  several  otHer  games 
were  within  a  period  of  two  months.  The 
trial  court  committed  no  error  with  reference 
to  this  evidence. 

Since  this  case  was  tried  up<Hi  an  affidavit, 
there  is  no  merit  In  the  point  made  by  de- 
fendant that  the  state  was  bound  to  elect  the 
game  the  witness  bad  In  mind  when  he 
made  the  affidavit  SnIllTan  t.  State,  68 
Ala.  525. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

WEAKLEY,  C.  J.,  and  TYSON  and  SIUF- 
SON,  JJ.,  concur. 


KYLE  et  al.  T.  ALABAMA  STATE  LAND 
CO. 

(Supreme  Court  of  Alabama.  May  10,  1906.) 
Quieting  Title— Possession  of  Plaintiff. 

Code  1890,  i  809,  provides  that  one  in 
peaceable  possession  of  land,  either  actual  or 
constructive,  clainUng  ownership,  and  whose 
title  is  disputed,  may  mahitain  a  salt  in  equity 
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to  settle  the  same.  Held,  that  the  constructive 
POWcBaion  which  exists  in  the  holder  of  title 
M  mfficieot  possession. 

[Ed  Note. — For  cases  in  point,  see  vol.  41, 
Geot  Die  Qoietins  Title.  S  44.] 

Appeal  from  Chancery  Conrt,  Tuacalooan 
Comity;  H.  B.  Foster,  Chancellor. 

"Not  offldally  reported." 

Action  by  A.  M.  Kyle  and  others  against 
the  Alabama  State  Land  Company.  From  a 
decree  in  favor  of  defendant,  complainants 
BppeaL  Affirmed. 

Daniel  Collier  and  M.  P.  Ormond,  for  ap- 
pellanta.  J.  A.  W.  Smith  and  Henry  Fltu, 
far  appellee. 

SIMPSON,  J.  The  appellee  (complainant) 
flled  bla  bill  i«alnst  the  ancestor  of  appel- 
lanta  (reqiondentB)  nnder  the  statnte.  Sec- 
tion 800^  Code  1888.  The  testimony  In  this 
ease  ibows  tbat  the  legal  title  to  the  land  Is 
In  the  complainant,  and  the  chancellor  cor* 
rectly  held.  In  accordance  with  the  previona 
decisions  of  this  conrt,  that  "the  conatmctlTe 
possessions  of  the  complainants,  which  ex- 
ists In  contanplatloa  vt  law  in  the  bolder  of 
the  title,  was  •  •  •  sufficient  possession 
on  whl^  to  found  the  rls^bt  to  maintain  the 
MIL**  Friedman  &  Lovanan  v.  Shamhlin,  117 
Ala.  464, 408, 2S  SoQth.  82L  Tbe  claim  of  the 
nspooAeatB  was  based  entirely  on  adrerse 
posseaalan  nnder  color  ot  title.  Uitott  a'  care* 
ful  examination  of  the  evidence  on  the  part 
of  the  respondents.  It  appears  to  be  entirely 
too  nncerbiin  and  fragmentary,  either  to  es- 
tablish title  as  against  the  complainant,  or 
to  difltorb  tbe  possession  which  the  law  Im- 
potes  to  It,  to  snch  an  extent  as  to  render  it 
obnoxiona  to  the  requirements  of  the  atatnte 
as  to  "peBceable  possession."  AdIer  v.  Sul- 
livan. 115  Ala.  22  South.  87;  Ghaatang 
V.  Chttstang,  141  Ala.  4S1,  S7  South.  790.  ■ 

Hie  decree  of  the  court  Is  affirmed. 

WEAKUJT,  a  J.,  and  TXSOM  and  AN- 
DEBSON,  JJ^  concur. 


CRAWLBT  V.  STATB. 

(Supreme  Conrt  of  Alabama.   May  10,  1906.) 

TAoaaNCT  —  Elements   of   OrFEitsE— Hus- 
band AND  Wipe— Desebtior  bt  Husband 
-^TATCrrES— RETBOePECnVE  Opbbation. 
Gen.  Acts  1903,  p.  244.  making  a  man  who 
quits  his  house  and  leaves  bis  wife  and  children 
vitbont   means  of  snbsiatence  guilty  of  va- 
francy,  does  not  apply  where  tbe  accoaed  left 
his  wife  and  children  before  the  passage  of 
the  act,  though  he  remained  away  from  tfiem 
after  that  time. 

Appeal  from  Criminal  Court;  Jefferson 
Coonty;  8.  l*.  Weaver,  Judge. 

"To  be  officially  reported." 

Patrick  Crawley  was  convicted  of  crime, 
and  appeals.  Beversed  and  ronanded. 

Frank  8.  White  &  Sons,  for  appellant 
Haaacy  WUsiHi,  At^.  Gen.,  for  the  State. 


TYSON,  J.  The  ruling  of  the  court  on  the 
motion  to  quash  the  affidavit  la  not  shown 
by  the  judgment  oitry.  It  Is  therefore  not 
revisable.  tiaston  T.  Marengo  County,  130 
Ala.  467,  S6  South.  738;  Spragglns  v.  State, 
189  Ala.  102,  30  South.  1000 ;  Wright  t.  State, 
186  Ala.  145.  34  South.  233. 

The  affidavit  upon  which  defendant  was 
tried  and  convicted  was  made  on  the  2d 
day  of  Februai*y,  1905.  It  charges  that  with- 
in 12  months  before  its  making  defendant, 
being  an  able-bodied  person,  did  quit  hia 
house  and  leave  bis  wife  and  chHdren  with- 
out means  of  sub9l8teQc&  It  Is  apparent 
that  the  offense  here  charged  is  one  prescrib- 
ed by  tlie  act  of  tbe  General  Assembly  ap- 
,  proved  September  22,  1908.  entitled  "An  act 
to  define  and  punish  vagrancy."  Gen.  Acts 
1903,  p.  244.  We  may  pretermit  a  discussion 
of  all  other  questions  except  the  motion  of 
defendant  to  exclude  all  of  the  testimony  in- 
troduced by  the  state.  That  tCBtlmony  showed 
that  the  act  of  the  defendant,  and  upon 
which  the  prosecution  relied  for  a  conviction. 
In  quitting  his  house  and  lea  ring  his  wife 
without  means  of  subsistence,  occurred  in 
January,  1003,  nearly  nine  montlis  previous 
to  the  passage  of  the  act  of  the  General  As- 
sembly referred  to  above,  and  nearly  two 
years  before  the  commencement  of  the  prose- 
cution. Tbe  statute  prescribing  the  offense 
charged  In  the  affidavit  did  not  operate  to 
make  bis  past  act.  as  shown  by  the  testimony, 
an  offense,  and.  Indeed,  could  not  have  con- 
stitutionally done  so.  Furthermore,  If  it 
could  be  held  that  tbe  statute  had  that  effect 
the  prosecution  was  barred  by  the  statute  of 
limitations  of  one  year,  unless  (section  S071 
of  the  Code  of  1806)  his  act  of  quitting  bis 
bouse  and  leaving  his  wife  was  a  continuing 
on&  The  theory  of  the  prosecution  Is  that 
it  was;  that  each  day  the  defendant  re- 
mained away  and  failed  to  provide  means 
of  subsistence  for  hie  wife  was  an  act  of 
quitting  and  leaving.  And,  undoubtedly,  if 
this  be  correct,  the  statute  referred  to  would 
operate  upon  his  act  of  quitting,  etc.,  and  it 
would  be  an  offense  under  it  for  which  be 
could  be  convicted,  and  the  statute  of  limita- 
tions could^ever  operate  as  a  bar,  so  long 
as  he  remained  away.  Nor  would  a  Judg- 
ment of  conviction  or  acquittal  be  a  bar  to 
subsequent  prosecutions.  For,  clearly,  If  his 
act  of  quitting  and  leaving  be  a  continuing 
one,  he  quits  and  leaves  every  day  until  he 
returns,  and  each  day  he  remains  away  he 
commits  a  new,  separate,  and  distinct 
offense.  And  if  It  be  true  that  his  act  Is  a 
continuing  one,  it  Is  wholly  Illogical  to  say 
that  because  he  quit  bis  house  and  left  his 
wife  prior  to  the  passage  of  the  statute.  It 
cannot  operate  upon  his  conduct  after  its 
passage,  thereby  relieving  such  conduct  of  its 
criminality.  So,  then,  the  question  as  to 
whether  his  act  ot  quitting  and  leaving  is  a 
continuing  one  is  necessarily  iweaented  and 
must  be  determined. 
To  constitnte  the  offense  there  must  be  an 


Digilized  by 


Google 


176 


41  SOUTHBBN  BIEPOBTBB. 


(Alt. 


actual  desertion,  followed  by  a  failure  or  re< 
fusal  to  provide  means  of  subsistence  for 
the  wife  and  children.  The  absence  of 
either  would  prevent  the  offense  being  made 
out  And  after  a  completed  act  of  desertion 
there  cannot  be  a  new  act  of  qulttlus  his 
house  and  leaving  his  wife  and  children 
without  subsistence  until  a  return  to  the  dis- 
charge of  the  marital  and  parental  obligation 
and  another  act  of  quitting,  etc.,  occurs. 
Gay  T.  State  (Ga.)  31  S.  E.  569,  70  Am.  St 
Bep.  68.  It  Is  of  no  consequence  that  there 
are  some  acts  of  vagrancy,  as  defined  in  the 
statute,  of  a  continuous  character.  This  is 
clearly  not  one  of  them.  Nor.  In  our  opinion, 
can  an  affidavit  or  indictment  be  framed  un- 
der the  statute  so  as  to  make  the  offense, 
here  attempted  to  be  chafed  a  continuing 
one.  It  follows  from  what  has  been  said 
that  the  motion  to  aclnde  all  the  testimony 
Introduced  by  the  state  should  have  been 
granted,  because  no  offense  was  proven. 
Beversed  and  remanded. 

ANDERSON  and  DENSON,  JJ.,  concur 
In  the  foregoing  views.  WEAKLEY,  O.  J., 
and  HARALSON,  DOWDELL,  and  SIMP- 
SON, JJ.,  concur  In  the  result  but  place 
their  concurrence  upon  the  ground  that  the 
act  of  quitting  and  leaving  the  wife  and 
children,  which  is  essential  to  fix  the  status 
of  vagrancy,  occurred  prior  to  the  passsge 
of  the  act  ot  the  Legislature  upon  which  the 
prosecution  Is  based.  Whether,  if  the  act 
of  quitting  were  committed  after  the  enact- 
ment of  the  statute,  and  the  abandonment 
continued,  the  status  of  vagrancy  would  be 
so  fixed  aa  to  continue  until  the  return  to  the 
family  and  the  provision  for  them  of  means 
of  subsistence,  and  to  justly  a  prosecution 
at  any  time  under  a  proper  affidavit  for  such 
vagrancy,  is,  they  think,  a  question  which 
does  not  arise  in  this  case  and  Is  not  neces- 
saty  to  be  decided  at  this  time;  and  they 
^^er  not  to  commit  themselves  to  the  con- 
clusion announced  by  TYSON,  J.,  la  the  con- 
cluding paragraph  of  his  opinion. 


WALKER  V.  STATE. 
(Supreme  Court  of  Alabama.'  May  11,  1906.) 

1.  Cei^iinal  Law— Venue— Pboof. 

The  affirmative  charge  should  be  given  at 
the  request  of  the  defendant  in  a  criminal  pros- 
ecation,  where  there  was  no  evidence  tend- 
ing to  establish  the  venue  of  the  offense. 

[Ed,  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  1727.] 

2.  Gaming— Ceihinai.  REspONSinnjTT— Pub- 
lic Place. 

A  place  in  a  private  yard,  completely  shut 
out  of  view  from  the  public  highway,  was  not 
a  public  place,  within  the  law  relating  to  gam- 
ing in  public  places. 

[Ed.  Note. — For  cases  In  point  see  vol.  24, 
Cent  Dig.  Gaming.  {  ICS.] 

S.  Same— Boarding  House, 

That  the  place  at  wliich  a  game  of  cards  was 
played  was  in  the  yard  of  a  boarding  house,  in 


the  absence  of  evidence  that  any  otiier  gam* 
had  ever  been  played  there*  did  not  make  It  a 

public  one. 

Appeal  ^m  Macon  County  Court;  M,  B. 
Abercrombie,  Judga 

"Not  officially  reported." 

Ernest  Walker  was  convicted  of  playing  at 
a  game  of  cards  at  a  public  place,  and  ap- 
peals.  Reversed  and  remanded. 

The  defendant  was  tried  under  a  warrant 
charging  bim  with  "playing  at  a  game  of 
cards  at  a  public  place  In  the  town  of  Nota- 
Bulga,"  was  convicted,  and  fined  f20.  The 
evidence  showed  that  the  playing  was  done 
under  a  cblnaberry  tree  in  the  yard  of  one 
Harriet  Show,  who  kept  a  boarding  honse; 
that  the  playing  was  under  a  chlnabeny  tree 
about  6  feet  from  the  porch  and  about  15 
feet  &om  the  public  road;  that  tha%  were  a 
lot  of  sheets  and  other  things  hanging  on  a 
wire  between  the  place  where  the  game  was 
played  and  ^e  public  road;  that  one  passing 
along  a  public  road  could  not  see  the  parties 
or  the  place  where  the  itartles  were  playing; 
that  one  could  not  see  unless  they  left  the 
public  road  and  came  around  behind  where 
the  sheets  and  other  things  were  hanging. 
The  prindjtal  vritness  flor  the  state  testified 
that  be  was  passing  along  the  public  road 
and  was  attracted  by  some  one  talking,  went 
into  the  yard  behind  tiie  sheet  and  saw  the 
game  in  progress,  bat  that  he  could  see  no 
one  from  the  road.  It  was  not  shown  in 
what  connty  the  game  was  played.  The  de- 
fendant requested  the  aflOrmative  cbarse^ 
which  the  court  refused. 

H.  P.  Merritt,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  tor  the  Stata 

TYSON,  J.  The  affirmative  charge  re- 
quested  by  defendant  should  have  bew  given; 
there  being  no  evidence  tending  In  any  degree 
to  establish  the  venue  of  the  offense  charged. 
Furthermore,  it  was  erroneously  refused  for 
the  reason,  under  the  undisputed  evidence, 
that  the  place  at  which  the  game  was  play- 
ed was  not  a  public  place.  It  was  hiddra 
from  view  of  travelers  along  the  public  road, 
in  a  private  yard,  and  the  players  could  not 
have  been  seen,  except  by  entering  the  yard 
and  going  behind  the  obstruction,  which  com- 
pletely shut  out  the  view  of  the  traveling 
public.  It  is  of  no  consequence  that  all  sides 
of  the  place  where  the  game  was  played  was 
not  surrounded  by  obstructions,  so  as  to  pre- 
vent the  players  from  being  seen  from  every 
[MJint  of  view.  Suffice  It  to  say  the  view  ot 
It  was  shut  off  from  the  public  road.  Gra- 
ham V.  State,  105  Ala.  130,  16  South.  934. 

There  Is  nothing  in  the  testimony  tending 
to  show  that  what  was  being  said  by  tbe 
players,  and  that  was  beard  by  the  state's 
witness  while  In  the  public  highway,  showed 
that  the  parties  whose  voices  were  heard  by 
him  were  engaged  In  playing  cards.  The 
facts  of  tbe  case  clearly  differentiate  It  from 
Lee  V.  State,  136  Ala.  31,  33  South.  SM,  and 
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cases  of  a  similar  natora  Id  those  cases 
the  players  were  near  enough  to  be  seen  by 
travelers  passing  along  the  public  highway. 

Nor  does  the  mere  fact  that  the  place  at 
which  the  game  was  played  was  In  the  yard 
of  a  boarding  house,  In  the  absence  of  evi- 
dence that  any  other  game  bad  ever  been 
played  there,  make  It  a  public  one.  A  board- 
ing house  Is  not  per  se  a  public  place.  Nei- 
ther Is  it  an  Inn  or  tavern.  In  the  absence  of 
evidence  tending  to  show  such  to  be  Its 
character.  Foster  v.  State,  84  Ala.  451,  4 
Sooth.  833;  5  Mayfield's  Dig.  p.  481,  {  2S. 

Reversed  and  remanded. 

WEAKLET.  0.  J.  and  SIMPSON  and 
AMDEBSON,  JJ.,  conctir. 


REEDER  T.  HUFF&IAN  et  al. 
(Snpreme  Court  of  Alabama.   May  15,  1906.) 

1.  Sheriffs  and  CoNSTABLxa— Failube  to 
Sebvb  Pbocess  —  Pleading  —  Conjunctivb 
Axi-EGATIONS— Proof. 

Where  plaintiff  alleged  that  defendant  a 
constable  "refused  and  wholly  failed"  to  ez- 
eente  two  writs  for  the  seisure  of  personal 
pn^rty,  etc.,  the  allegation  being  conjunctive, 
plaintiff  was  bound  to  prove,  not  oDiy  that  the 
constable  failed  to  exercise  due  diligence,  but 
that  he  refused  to  execute  the  process. 

2.  Tbiai^—Afvikicative  Ghabob— BVZDEnHK— 
Conflict. 

TVhere  the  evidence  was  in  conflict  in  re- 
spect to  the  averments  of  the  complaint,  an 
affirmative  charge  in  favor  of  plamtiff  waa 
properly  refused. 

[Kd,  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  8!  379,  391.1 

3.  EviDENOt— Uncouuunicated  Motive. 

Evidence  concerning  the  uncommunicated 
motive  or  purpose  of  a  witness  with  reference 
to  certain  acts  to  which  he  had  testified  was 
inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Bvldence.  1  44a] 

4.  Sams. 

In  an  action  against  a  constable  for  re- 
fusal and  failure  to  execote  certain  writs  for 
the  seixore  of  personal  property,  it  was  not  per- 
missible to  Inquire  of  a  witness  whether  he 
would  have  told  tlie  constable  he  had  the  prop- 
erty, if  the  confltaUe  had  inquired  ot  him  con- 
cerniiig  it. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  El.  B.  Almon,  Judge. 

"To  be  o£Bcially  reported." 

Action  by  J.  T.  Reeder,  as  surviving  part- 
ner, etc,  against  J.  A.  Huffman  and  others. 
FrcHn  a  Judgment  for  defendants,  plaintiff 
appeals.  Affii'med. 

This  was  an  action  on  the  constable's  bond, 
and  the  gravamen  of  the  charge  is  that  said 
constable  refnsed  and  wholly  failed  to  exe- 
cute two  executions  placed  In  his  hands.  The 
complaint  all^^  the  Judgments  on  which 
the  execntiODS  were  Issued,  the  altns  of  the 
property  subject  to  these  executions,  and  oth- 
er matters  necessary  to  show  a  breach  of  the 
constable's  bond.  The  evidence  was  In  con- 
flict In  reference  to  the  failure  to  levy  the 
execution  and  as  to  the  opi^rtunity  for  levy- 
4180.— 12 


ing  them.  It  was  In  sharp  condiet  as  to 
refusal  to  levy  them.  In  fact,  the  evidence 
tended  strongly  to  show  an  effort  to  levy 
the  execution.  The  defendant  requested  the 
court  to  give  the  following  charges,  which 
the  court  did:  "(1)  If  the  Jury  believe  from 
the  evidence  that  the  defendant  failed  to 
act  with  diligence  in  bis  effort  to  execute 
the  writs,  tbeil.  If  the  Jury  are  reasonably 
satisfied  from  the  evidence  that  a  diligent 
effort  would  have  been  unsuccessful,  your 
verdict  will  be  for  the  defendant.  (2)  Un- 
less the  Jury  are  reasonably  satisfied  from 
the  evidence  that  the  defendant  failed  to 
act  with  diligence  In  his  efforts  to  execute 
the  writ,  theu  you  will  find  for  the  defend- 
ant" 

Simpson  &  Jones,  for  appellant  John  T. 
Ashcraft,  tor  appelle& 

WEAKLEY,  C.  J.  This  is  an  action  for 
damages  for  breach  of  a  constable's  bond, 
and  the  breach  alleged  Is  that  Huffman,  the 
constable,  "did  refuse  and  wholly  fail  to 
execute  two  writs  for  the  seizure  of  per- 
sonal property,  which  the  plaintiff  had  re- 
covered in  detinue.  The  plaintiff's  evidence 
tended  to  show  a  refusal  by  the  defendant  to 
execute  the  writs,  accompanied  by  the  state- 
ment that  they  were  not  worth  the  paper 
on  which  they  were  written;  but  the  main 
defendant  dmled  such  refusal  and  state- 
ment, thus  making  a  question  for  the  Jury's 
decision.  A  failure  and  refusal  being  allied 
conjunctively,  it  was  essential  to  a  recovery 
to  prove,  not  only  that  the  constable  failed 
to  exercise  due  diligence,  but  that  he  refused 
to  execute  the  process.  L.  &  N.  R.  R.  Co.  v. 
Daficy,  97  Ala.  338, 11  South.  796. 

The  evidence  was  in  conflict  in  req)ect  of 
the  averments  of  the  complaint,  and  hence 
the  affirmative  charge  for  the  plaintiff  was 
properly  refused. 

In  supi>ort  of  the  assignments  of  error 
predicated  upon  the  two  charges  given  at  the 
request  of  the  defendants,  it  Is  argued  merely 
that  the  charges  were  erroneous,  because,  it 
Is  said,  the  court  should  have  given  the  affirm- 
ative charge,  and  should  hare  passed  on  the 
evidence  as  a  matter  of  law.  We  have  al- 
ready shown  why  that  course  conld  not  have 
been  properly  pursued. 

The  first  interrogatory  pro|X)Unded  to  the 
witness  Bud  Hayn^  called  merely  for  the 
uncommunlcated  motive  or  purpose  of  the 
witness  in  iwrforming  certain  acts  to  which 
be  bad  testified ;  and  It  was  not  permissible 
to  Inquire  of  the  witness  whether  he  would 
have  told  the  constable  he  had  the  property 
If  the  constable  had  Inquired  of  him  about 
It;  no  such  Inquiry  having  been  made.  A 
witness  should  not  be  asked  what  he  would 
have  done  or  said  If  something  else,  which 
was  not  done,  had  happened.  This  would  be 
to  indulge  In  mere  speculation.  The  two 
interrogatories  were  propounded  as  one 
question.  There  was  one  refusal  to  allow 
both  to  be  answered,  and  one  exception. 
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(Alt. 


There  would  be  no  error,  nnlesf  both  eab- 
divislons  of  the  questloii  were  such  aa  should 
have  been  allowed,  and  this  cannot  be  assert- 
ed of  them.  No  error  was  committed  In  sus- 
taining the  objection  to  the  double  aiMBtUm. 

There  Is  no  error  In  the  record. 

Affirmed. 

HARALSON.  DOWDBLU  and  DBNSON, 
JJ^  concnr. 


JACKSON  V.  STATE. 
(Supreme  Covft  of  Alabama.  May  19,  1006.) 

1.  HoMiciDK  —  BTiDKncn  —  PosraaaioH  of 

Wbapor. 

Evidence  that  a  policeman  examined  de- 
ceased immediately  after  be  was  shot  by  de- 
fendant and  found  no  weapon  on  deceased  was 
admissible  to  show  that  deceased  bad  no  weap- 
on during  tbe  difficnlty. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide.  S  416.] 

2.  CbIMIHAL    LA.W  —  OnARAOTBB  —  Gbhiul 
BBPUTATIOR— PAKTICnLAB  AOT8. 

Where,  in  a  criminal  ptoaecutioo,  character 
is  properly  in  issue,  it  must  be  proved  by  eeu- 
eral  reputation,  and  not  by  evidence  of  particu- 
lar acts  or  conduct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  844.] 

8.  HouioiDB— HABrrs  of  Deobabbd— Gabbt- 
iNG  Weapohb— KnowixDai  bt  Defendant. 
The  fact  that  deceased  was  in  the  habit 
of  carrying  a  concealed  weapon  was  admissible 
in  a  prosecution  for  homicide  only  when  coupled 
with  an  offer  to  prove  that  defendant  had  knowl- 
e^  of  the  fact  Defore  the  homicide. 

[Ed.  Note. — For  casoB  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  S8  306.  416.] 

4.  Saub— Appeabancb  of  Deobabid. 

Evidence  as  to  how  the  appearance  and 
manner  of  deceased  when  Intoxicated  would  Im- 
press a  stranger  or  one  who  had  but  a  slight 
acquaintauce  with  him.  and  that  It  would  make 
him  resort  to  prompt  action  in  defending  him- 
self against  deceased,  was  admissible. 

5.  CaiMiNAL  Law— PoixiNO  Jvsr. 

It  was  proper  for  the  court  to  refuse  to 
permit  accused  or  Us  connsel  to  poll  the  jury 
and  to  require  snch  duty  to  be  performed  by  tbe 
clerk. 

[Ed.  Kote. — For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  2065.] 

6.  BOHICIDB— iNSTBUCTtONS. 

An  instruction  that  it  was  not  necessai? 
that  there  should  Im  actual  danger  of  death 
or  great  bodily  barm  in  order  to  justify  the 
taking  of  human  life,  but,  if  the  circumstances 
attending  the  firing  of  the  fatal  shot  were  such 
as  to  impress  defendant  with  a  reasonable  be- 
lief at  tbe  time  of  the  flrliMc  that  It  was  neces- 
sary in  order  to  prevent  death  or  great  btidily 
harm  to  his  person,  defendant  was  entitled 
to  an  acquittal,  unless  he  was  not  free  from 
fault  in  rainging  on  the  diflSculty.  was  properly 
refused  for  failure  to  hypothesize  defmdant's 
belief  that  he  was  in  imminent  peril. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  26, 
Cent  Dig.  Homicide,  ||  614r^.] 

7.  Same— DtJTT  to  Retbeat. 

Where,  in  a  prosecution  for  homicide,  the 
question  of  defendant's  duty  to  retreat  was  for 
the  jury  under  all  the  evidence.  Instructions 
on  self-defense  Ignoring  such  duty  were  properly 
refused. 

[Ed.  Note. — For  cases  in  point  see  ToL  26, 
Cent  Dig.  Homicide,  SI  614-632.] 


a  GBiinitAL  Law— Vbbdict— Motives  of  Ju- 
Bosa. 

Where  the  jury,  on  l>eing  polled,  assented 
to  their  verdict  convicting  defendant  of  man- 
slaughter, it  wae  proper  for  the  court  to  refuse 
to  permit  them  to  lie  nAed  concerning  the 
motives  which  Influenced  tliem  or  the  reasons 
by  which  they  were  governed  in  rendering  sacb 
verdict 

[Ed.  Note. — For  cases  In  point,  see  vol  14, 
Cent  Dig.  Criminal  Lew,  i  2087.} 

9.  Save— New  Tkial— Deniai/— Betikv. 

The  denial  at  a  motion  for  a  new  trial 
in  a  criminal  case  cannot  be  reviewed  on  ap- 
peal. 

[Ed.  Note. — For  cases  hi  point  see  voL  15, 
Cent  Dig.  Criminal  Law.  {  3067.] 

Appeal  from  GrlmliuLl  Court,  Jeffttwn 
Count7;  D.       Greene,  Judge. 

"Not  offldallT  r^rted." 

George  W.  Saxasaon  was  conrtcted  of  man- 
slaimfater,  and  he  appeals.  Affirmed. 

Tbe  state,  on  tue  trial  of  the  cause,  was 
permitted  to  aak  tbe  witness  Aikln  if.  after 
tbe  shooting,  witness  examined  McDermott, 
and  If  he  found  the  weapon  on  him.  Mc- 
Dermott was  tbe  man  killed.  The  witness 
replied:  "I  searched  the  body  and  found  no 
weapon  on  tbe  deceased."  Having  asked  the 
witness  what  McDermotfs  reputation  was, 
and  the  witness  having  answered  that  It  was 
not  good,  the  defendant  sought  by  question  to 
elldt  from  tbe  witness  various  acts  of  the  de- 
ceased tending  to  support  the  answer  alKPve 
made  that  his  reputation  was  not  good.  Ob- 
jection to  ail  these  questions  was  sustained 
on  motion  of  the  state.  The  same  questions 
were  propounded  to  other  witnesses,  and 
objections  sustained  to  them.  After  tbe 
jury  bad  returned  their  verdict,  and  before 
they  were  discharged,  defendant's  counsel 
asked  to  be  permitted  to  ask  each  and  every 
Individual  m«nber  if  he  or  any  member  of 
the  jury  had  said,  while  dlscossing  their 
verdict  in  tbe  juryroom,  that  he  would 
convict  tbe  defendant  upon  his  appearance 
alone.  If  for  nothing  else.  This  the  court 
declined  to  do.  Tlie  defendant's  counsel  then 
requested  the  court  to  ask  each  and  evoy 
individual  member  tbe  same  question. 

The  defendant  requested  the  court  to  give 
the  following  written  chaises:  "(A)  The  court 
charges  you,  gentlem«)  of  the  Jury,  that  It 
is  not  necessary  that  there  should  be  actual 
danger  of  death  or  great  bodily  barm  in 
order  to  justify  the  taking  of  human  life; 
but.  If  the  jury  are  satisfied  from  all  tbe  evi- 
dence in  the  case  that  tbe  circumstances 
attending  the  firing  of  the  fatal  shot  were 
such  as  to  impress  the  defendant  with  a 
reasonable  belief  at  tbe  time  of  tbe  firing 
that  It  was  necessary  In  order  to  prevent 
death  or  great  bodily  harm  to  hia  person, 
then  they  must  acquit  the  defendant,  unless 
they  further  find  that  the  defendant  was  not 
free  from  &ult  In  bringing  on  the  difficulty. 
(B)  Tbe  court  charges  you,  gentlranen  ot  tbe 
jury,  that  It  Is  not  necessary  that  there 
should  be  actual  danger  of  death  or  great  bod- 
ily barm  in  otdcr  to  jusU^  tbe  taking  of  bu- 
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mftn  Ufe;  bnt  If  tbe  jury  are  satlsfled,  from 
all  tbe  eridence  in  the  case,  tliat  the  clrcum- 
stances  attending  the  firing  of  the  fatal  shot 
were  snch  as  to  Impreas  the  defendant  with 
a  reascmable  belief  at  the  time  of  the  firing 
that  It  was  necessary  in  order  to  prevent 
death  or  great  bodily  harm  to  his  person,  then 
they  most  acquit  tbe  defendant  (C)  The 
court  charges  yon,  gentlemen  of  tbe  Jury,  If 
tbe  drcmnstances  were  snch  as  to  create  a 
reasooable  belief  In  the  minds  of  tbe  accu^ 
ed  that  bis  danger  was  imminent  tbea  Qie 
law  aajs  be  may  strike  In  self-defense.  (D) 
Tbe  oonit  charges  yon.  gentlemen  of  tbe  Jury, 
If  yoa  beliere  from  tbe  eildence  tbe  deceas- 
ed was  of  sn(±  a  idiaracter  as  would  Justify 
pnnnpt  and  dedslre  actlw  upon  the  defend- 
snt^s  part  to  protect  himself,  yon  must  find 
Oe  defbndsnt  not  gnUt/t  If  yoa  furtber  be> 
Ueve  the  dafcaidant  knew  of  snch  diaracter 
of  deceased  and  acted  In  good  falQi  to  protect 
bis  own  Ufe.  (B)  The  court  charges  you, 
gentlemen  of  tbe  Jury,  that  tbe  evidence  in 
this  case  shows  yoa  beyond  a  reasonable 
doubt  that  tbe  d^ndant  was  jmHer  no  duty 
to  retreat.  ^  That  if  yon  bellere  tbe  evi- 
dence in  thie  cas^  yon  jnnst  believe  that 
George  W.  Jackson  owed  no  duty  to  retreat 
(0)  That  If  you  believe  tbe  evidence  In  ttais 
cue,  you  mnst  believe  that  it  was  impossible 
for  defendant  to  furtber  retreat  uid  that  he 
was  not  at  fault  tu  proToUng  difficulty; 
and  If  yon  believe  from  the  evidence  be  acted 
in  good  faith  to  protect  bis  own  life,  you 
mnst  find  the  defendant  not  guilty.  (I)  That 
If  yon  believe  trma  the  evidence  tliat  deceas- 
ed advanced  towards  defendant  and  placed 
his  bands  in  tbe  dlrectlmi  of  bis  pistol  pocket, 
in  swdi  a  manner  as  to  Indicate  to  a  reason- 
able mind  that  bis  purpose  was  to  draw  and 
fire,  thai  tbe  defendant  was  anthorlced  to  an- 
tidpate  blm  and  fire  first;  and  tbe  rule  would 
not  be  varied  If  it  should  turn  out  tbat  the 
deceased  was  In  fact  unarmed.  (J)  That  if 
you  have  a  reasonable  doubt  whether  tbe  cir- 
cnmstaDces  weve  sudi  as  to  impreea  tbe  mind 
of  a  reasmable  man  ttiat  he  was  In  great 
danger  of  bodily  barm  at  tbe  time  of  the  kill- 
ing, yon  must  give  the  prisoner  the  benefit 
of  tbe  doubt  and  acquit  blm." 

There  was  motkm  for  a  new  trial  which 
was  refused. 

George  Bondnrant  for  appellant  Mass^ 
WUscm,  Atty.  Gm.,  for  tbe  StateL 

HABAI^N,  J.  It  was  competent  to  be 
dunm  Ify  tbe  state,  that  whoi  tbe  policeman, 
AiUn,  went  to  tbe  deceased,  immediately  af- 
ter the  shooting,  he  found  no  weapon  on  him, 
as  this  evidence  tended  to  show,  that  he  had 
no  weapon  during  tbe  dlfllculty. 

Whatever  diaracter  Is  properly  In  Issue,  It 
must  be  ptored  by  genersl  repatatlon,  and 
evidence  of  particular  acts  or  conduct  Is  not 
admissible.  Jones  t.  Stal^  76  Ala.  9; 
Davenport  v.  State,  8S  Ala.  886,  6  South.  162. 
All  those  questions,  thttefore^  numbered  <m 


the  margin,  from  2  to  20,  Inclusive,  called  for 
Illegal  and  irrelevant  evidence,  and  were  prop- 
erly excluded. 

It  is  proper  to  add*  that  it  was  competent 
to  prove,  that  deceased  was  in  the  habit  of 
carrying  a  concealed  weapon,  If  that  fact  was 
known  to  the  detendant  Tbe  ott&  In  tbis 
case,  vras  simply  to  prove  that  deceased  was 
In  tbe  habit  <tf  carrying  a  concealed  weapon, 
nnco1^)led  with  proof  or  offer  to  prove,  that 
defendant  knew  that  fact,  and  that  the  evi- 
dence was  properly  disallowed.  Bims  v. 
Stete,  189  Ala.  79,  86  South.  188, 161  Am.  8t 
Rep.  17. 

The  def«idant  when  afterwards  examined 
as  a  witness  tm  himself,  testified  that  he 
knew  deceased  was  in  the  babit  of  carrying  a 
concealed  pistol.  Tbe  evidence  of  tbe  habit 
of  deceased  in  this  reaq;>ect  which  had  been 
previously  disallowed,  wu  not  again  oflwed 
in  cmuiectlon  with  tbls  proof  by  defendant  of 
the  existence  of  this  liabit  and  that  be  knew 
of  such  hat^t  If  this  had  been  done,  tbe 
court  might  have  admitted  It;  but  without 
such  offer,  tbe  court  was  not  bound,  of  its 
ovm  motion,  to  apply  It  to  Its  former  ruling 
on  the  subject 

Tbe  evidence  offered  by  defendant  as  to 
how  the  appearance  and  manner  of  deceased, 
when  drunk,  would  Impress  a  stranger,  or 
one  who  had  but  slight  acquaintance  with 
him,  and  make  him  resort  to  prompt  action 
in  defending  himself  against  deceased,  was 
without  the  issues  In  the  case,  and  clearly  in- 
competent Tbe  other  rulings  of  tbe  court 
on  the  exclusion  of  evidence  were  free  fr«n 
error. 

Polling  the  Jury  Is  a  practice  whereby  the 
Jurors  are  asked  Indlvidnany,  whether  th^ 
assented  and  stitl  assent  to  the  verdict  The 
clerk  or  the  Judge  may  propound  the  ques- 
tions, and  It  would  not  be  erroneous  for  an* 
other  to  do  so,  but  It  must  be  done  under  tiie 
direction  of  tbe  court  22  Kncy.  PI,  ft  Pr, 
932.  In  this  instance,  the  court,  at  the  re- 
quest of  the  defendant,  permitted  the  jury  to 
be  polled, 'but  declined  to  allow  the  defendant 
or  his  attorn^  to  do  the  polling.  In  .this 
there  was  no  error. 

Charge  A,  requested  by  defendant  and  re- 
fused, Is  a  cf^y  of  a  similar  charge  In  Keltb 
V.  State,  97  Ala.  32, 11  South.  914,  and  which 
was  there  held  to  be  proper  and  its  refusal 
error;  but  this  case  (Keith's  Case)  on  that 
point  was  overruled  In  Goodwin  v.  State,  102 
Ala.  89,  IB  South.  571,  In  that  it  ignored  the 
duty  to  retreat 

It  Is  contended  by  defendant's  counsel  that 
tbls  doctrine  does  not  apply  to  tbls  case, 
since  It  appears  that  there  was  at  tbe  time 
Qo  opportunity  for  retreat  open  to  the  defend- 
ant, and  the  court  should  have  so  Insfructed 
tbe  Jury;  but  whether  the  defendant  could  or 
could  not  safely  retreat,  was  a  question  un- 
der all  tibe  evidence,  for  the  Jury.  Storey  v. 
State,  71  Ala.  829;  De  Arman  v.  State,  77  Ala, 
11,  17.    Moreover,  tbe  cbarge  does  not 
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hypothesize  the  belief  of  the  defendant  that 
he  was  In  imminent  peril.  The  language  of 
thla  charge,  and  of  charges  B  and  G  was,  If 
tlie  circumstanceB  were  such  "as  to  impress 
the  defendant,  with  a  reasonable  belief,"  or 
"such  as  to  create  a  reasonable  belief  In  the 
mind,"  etc.  They  do  not  hypothesize  his  be- 
lief of  danger.  Each  of  the  charges  also  Ig- 
nore duty  to  retreat,  as  do  charges  D,  I,  J 
and  K.  Goodwin  t.  State,  102  Ala.  88,  15 
South.  571. 

Ab  we  have  seen,  the  question  of  retreat  is 
one  for  the  determination  of  the  Jury  under 
all  the  evidence.  Charges  E,  F  and  Q,  which 
sought  to  take  that  question  away  from  the 
jury  and  place  it  on  the  court,  were  likewise 
erroneouB. 

The  Jury,  after  the  return  of  their  verdict, 
were,  as  before  stated,  duly  palled.  It  was 
not  shown  that  the  v^dlct  was  not  unan- 
imous. The  process  of  polling  is  the  means 
provided  by  the  statute  for  ascertaining  that 
each  Juror  agrees  to  the  verdict.  Code  1896, 
I  5308.  "The  motives  which  Influenced,  or 
the  reaaona  that  governed  the  Jnror,  cannot 
be  taMiQlred  into."  Wlnslow  v.  State.  76  Ala. 
40. 

Furttiennore,  the  mllng  of  the  trial  court 
on  the  motion  for  a  new  trial  in  a  criminal 
case  is  not  reviewable  on  appeal.  Thomas  v. 
States  188  Ala.  86,  36  Soath.  m 

Affirmed. 

WEAKLET.  0.  X,  and  DOWDELI*  and 
aUlPSOK,  JJ..  concnr. 


STATE  ex  rel.  FREDERICK  at  aL  T. 
BRODIE. 

(Supreme  Oourt  of  Alabama.  May  11^  1906.) 
L  STATnTES—ENAomENi^RBOUi^iTT— Evi- 
dence. 

Courts  will  not  bear  evidence  oatslde  the 
journals  of  the  houses  to  sostaln  or  defeat  a 
statute. 

[Ed.  Note. — For  cases  In  p<^nt,  see  vol.  44, 
Cent  Dig.  Statutes.  H  55,  8»^^]  . 

2.  Saub— Local  Laws—Notiox  or  Afpzjca- 
TioN— Publication— Pbooi^Scfficienct. 
Under  CoqsL  S  106,  declaring  that,  with 
certain  exceptions,  no  special,  private,  or  local 
law  shall  be  passed  unless  notice  of  intention 
to  apply  therefor  shall  have  been  published, 
which  notice  shall  state  the  substance  of  the 
proposed  law,  and  that  proof  by  affidavit  that 
notice  has  been  given  shall  l>e  exhibited  to  each 
house  of  the  Legislature,  the  journals  of  which 
must  affirmatively  show  that  the  bill  has  passed 
in  accordance  with  this  provision,  a  mere  affida- 
vit of  the  publisher  of  a  newspaper  that  a  no- 
tice containing  the  aubstance  of  a  local  act 
was  published  In  his  paper,  but  not  setting 
forth  the  contents  of  the  notice,  stated  only 
a  conclusion  of  the  affiant  that  the  notice  con- 
tained the  substance  of  the  proposed  law,  and 
was  not  sufficient  proof  on  that  point. 

Appeal  from  Circuit  Court,  Jeffenson  Coun- 
ty;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Information  of  the  nature  of  quo  warranto 
br  the  atati^  on  the  relation  of  Robert  Frede* 


ride  and  others  against  James  Brodie.  From 
a  judgment  eustalnlug  demurrers  to  the  In- 
formation, relators  appeal.  Affirmed. 

Robert  Frederick,  on  the  relation  of  fhe 
state,  filed  an  information  against  one  James 
Brodie.  alleging  that  be  had  unlawfully  usurp- 
ed and  was  nnlawftilly  ezorcishig  the  rl^ts 
and  Jurlsdictloa  pertaining  to  the  office  of 
Justice  of  the  peace  In  precinct  46,  Jeffereon 
county,  Ala.  The  tnfonnatlon  further  al- 
leges that  precinct  45  Ilea  partly  within  the 
city  of  Ensley,  an  Incorporated  town  having 
more  than  1.600  Inhabitants.  The  Informa- 
tion further  sets  up  that  by  an  act  of  the 
Legislature  (Act  No.  873,  p.  608,  approved 
Oct  1,  1908)  the  office  of  Justice  of  the  peace 
and  notary  public  with  Justice  JnrisdictioD 
was  abolished,  and  that  In  Its  stead  was 
created  by  aald  acts  a  court  of  Info-ior  jn- 
rladlctton.  The  Informatitm  further  alleges 
the  constitutional  passage  of  said  act  To 
this  informatl<m  respondent  filed  demuirers 
raising  the  question  of  want  of  proper  notice 
of  Intention  to  introduce  Ihe  act,  a  ftitlure  of 
the  Journals  of  tiie  Senate  and  House  to 
show  proof  of  sudi  notice^  and  other  grounds 
ci  demurrw  raising  varlons  and  sundry  oQi- 
er  objections  to  the  constitutionality  of  the 
act  not  necessary  to  be  here  set  out  The 
cotart  sustained  the  demorrera.  and  Vbe  in- 
fonhant  declined  to  plead  ovw,  and  proae- 
cutes  this  appeal. 

Frank  Deedm^er  and  James  A.  Mitchell, 
for  appellants.  John  H.  Miller  and  A  Leo 
Oberdorfer,  for  appelle& 

HARALSON,  J.  We  need  not  follow  coun- 
sel In  ail  they  say  touching  the  unconstitu- 
tionality of  the  act,  "To  establish  an  inferior 
court  in  precinct  45  In  Jefferson  county,  Ala- 
bama, etc..  approved  October  1,  1903."  Loc. 
Acts  1003,  p.  698.  No.  373.  If  the  act  be  held 
to  be  nnomstltutloDal,  on  some  one  or  more 
of  the  grounds  brought  forward.  It  Is  unnec- 
essary to  consider  the  others. 

Section  106  of  the  Constitution  requires 
that  "no  special,  private  or  local  law  shall 
be  passed  on  any  subject  so  enumerated  In 
section  104  of  this  Constitution,  except  in 
reference  to  fixing  the  time  of  holding  courts, 
unless  notice  of  the  Intention  to  apply  there- 
for shall  have  been  published,  without  cost 
to  the  state,"  in  the  manner  prescribed, 
"which  notice  shall  state  the  substance  of  the 
proposed  law.  and  be  publisbed  at  least  ono.* 
a  week  for  four  consecutive  weeks  In  some 
newspaper  published  In  such  county  or  coun- 
ties, or  If  there  Is  no  newspaper  published 
therein,  then  by  posting  the  said  notice  for 
four  consecutive  weeks  at  five  different  places 
in  the  county  or  counties  prior  to  the  intro- 
duction of  the  bill;  and  proof  by  affidavit 
that  said  notice  has  been  given  shall  be  ex- 
hibited to  each  house  of  the  Legislature," 
and  the  Journals  must  afflrmntlvely  show 
that  the  bill  has  passed,  in  order  to  make  it 
valld^  in  accordance  with  this  provision. 
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Wba  tbe  bill  for  the  act  in  qneBtion  was 
tntrodnced  Into  tbe  Senate,  tbe  affldavlt  of 
one  J.  W.  Minor,  tbe  president  of  ttie  Bneley 
PaMlablng  Gfnnpany,  accompanied  the  bill,  in 
wbteta  be  states  as  to  notice  required  to 
be  given,  "that  notice  statiiuc  the  BUbstance 
of  tlie  forcing  bill,  and  the  Intention  to  apply 
for  the  enactment  for  such  into  law,  was  duly 
pabllshed  In  the  Eosley  Herald,  at  least  once 
a  week  f6r  four  consecutive  weeks,  prior  to 
the  day  hoBof." 

After  tbe  bill  passed  the  Senate,  it  went 
to  tbe  House,  where  a  similar  affidavit  was 
spread  npon  tbe  JonmaL  Tbe  notice  as  pub- 
lished was  not,  BO  far  as  can  be  ascertained, 
qtread  upon  the  Journal  of  either  bouse,  and 
It  is  admitted,  that  all  that  appears  npon  tbe 
Journals  in  the  nature  of  proof,  are  the  said 
affidavits.  To  these  we  are  confined  for  tlie 
notice.  Courts  will  not  hear  evidence  de 
hore  the  Journals  of  tlie  hons»  to  sustain  or 
defeat  a  statute.  Ex  parte  Howard-Harrlsm 
Iron  Co.,  119  Ala.  484.  24  South.  516,  72  Am. 
fit.  Rep.  928;  Montgomery  Beer  Bottling 
Works  V.  Oaston,  120  Ala.  446,  28  South. 
497.  51  L.  R.  A.  396,  8S  Am.  St  Bep.  42; 
State  V.  Buckley,  54  Ala.  6ia 

We  have  tbe  question  then,  which  does 
not  appear  to  be  difficult  of  solution,  whether 
an  affidavit,  which  merely  states  that  a  no- 
tice containing  the  substance  of  the  proposed 
law,  was  published,  without  attempting  to 
state  the  contents  of  the  notiee,  or  to  make  It 
a  part  of  bis  affidavit,  is  a  compliance  with 
section  106  of  the  Constltatlon,  providing 
that  the  notice  to  be  given  shall  state  the 
tnbstance  of  the  proposed  law.  The  affidavit 
betifre  us  is  a  bare  statement  of  affiant 
that  tbe  notice  he  refers  to,  and  wlilcb  Is 
not  set  ont  anywhere  In  the  legislative  Jour- 
nals, and  of  the  contents  of  wh{<:h  we  know 
nothing,  does  set  forth  the  substance  of  the 
bilL  This  Is  merely  hts  Ipse  dixit  or  conclu- 
fion  In  respect  to  the  notlc^  about  which  he 
may  have  been  mistaken.  It  would  not  be  evi- 
dence tn  any  trlbimal.  and  certainly  could  not 
rise  to  the  dignity  of  proof.  "The  word 
"proof,*  when  used  In  a  legislative  enactment, 
means  competent  and  l^al  evidence,  or.  In 
other  words,  testimony  that  conforms  to  the 
fundamental  rules  of  proof,  one  of  which  ex- 
cludes hearsay  evidence,  however  trustworthy 
tbe  Informant,  or  however  Implicit  may  be 
tbe  deponent's  belief  In  the  tmth  of  what  he 
has  heard."  Inglls  v.  Schreiner,  58  N.  J. 
law,  120.  32  Atl.  131. 

Tbe  Legislature,  and  not  the  affiant  tn  that 
affidavit,  was  constituted  the  Judge  of  wheth- 
er or  not  tbe  notice  containing  the  substance 
of  the  proposed  law  was  given;  and  the  bare 
«*tstement  of  an  Irresponsible  person,  It  may 
be,  that  a  certain  undefined  notice  did  con- 
tain the  sutNstance  of  the  law,  usurps  the 
legislative  function,  and  emasculates  tbe  con- 
vtitutionnl  provision,  of  the  real  purpose  it 
wan  designed  to  subserve. 


Tbe  court  below  snstalned  a  demurrer  to 
the  Information  and  petition  for  quo  war- 
ranto, and  petitions  declining  to  plead  fur- 
tlier,  or  to  amend  the  petition,  it  was  dis- 
missed. 

The  Judgmmt  of  the  court  below  Is  affirm- 
ed. 
Affirmed. 

WI&AKLEY,  C.  J.,  and  DOWDELL  and 
DEXSON,  JJ.,  concur. 


WARD  V.  STATD. 
(Supreme  Court  of  Alabama.  May  17,  1906.) 

ROMICIDK— TaUZi— TnSTBUOTIOITa  —  INVOLUN- 
TABT  MaNSLAUOHTEB. 

Where  there  was  no  evidence  that  &  killing 
was  unintentional  or  lawful,  but,  on  the  con- 
trary, it  appeared  without  dispute  that  it  waa 
Intentional  and  not  lawful,  there  was  oo  neces- 
sity for  a  charge  on  involuntary  manslaughter. 

lEd.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide.  S 

Appeal  from  <>lminal  Court,  Jefferson 
County;  S.  L.  Weaver,  Judga 

"Not  officially  reported." 

Mattie  Ware  was  convicted  of  crime,  and 
appeals.  Affirmed. 

W.  T.  Stewart  and  W.  K.  Terry,  for  appel- 
lant Massey  Wilaon,  Atty.  Gen.,  for  tbe 
State. 

HARALSON,  J.  The  case  Is  here  on  errors 
alleged  In  rulings  of  the  court  In  the  admis- 
sion and  exclusion  of  evidence,  on  tbe  refusal 
of  tbe  court  to  give  tbe  general  affirmative 
charge  for  defendant,  and  In  its  general 
charge  to  the  Jury,  In  not  Instructing  them 
on  the  law  of  manslaughter  in  the  second 
degree. 

It  Is  unnecessary  to  review  the  court's 
rulings  on  tbe  admission  of  evidence  of  the 
witness,  Mattie  Williams,  and  on  tbe  ex- 
clusion of  that  of  the  witness  Davis.  The 
first  ruling  was  so  manifestly  proper,  and 
tbe  evidence  excluded  was  so  palpably  Im- 
proper as  not  to  require  consideration. 

On  what  ground  tbe  affirmative  charge 
could  be  given  for  the  defendant  does  not 
appear,  nor  is  there  any  thing  In  evidence, 
tending  to  show  that  defendant  was,  when 
she  cut  the  deceased.  In  the  performance  of 
an  act  which  would  make  It  manslaughter 
In  the  second  d^ree.  There  Is  nothing  to 
show  that  the  cutting  was  unintentional  or 
lawful.  On  the  other  hand,  It  appears,  with- 
out dispute,  that  the  cutting  was  intentional 
and  not  lawful.  There  was,  therefore,  no 
occasion  to  charge  the  jury  on  Involuntary 
manslaughter.   Johnson  v.  State.  94  Ala.  41, 

10  South,  eer. 

Affirmed. 

WEAKLET,  0.  J.,  and  DOWDELL  and 
DBNSON,  JJ.,  concur. 
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SHELBY  IRON  CO,,  t.  DUPBEB. 
(Supreme  Gouri  of  Alabama.  May  17.  1900.) 

1.  BviDXNCB— Pabol  Bvidihox  Ymxiisq  Coh- 

TUOT— OONTUCT  OY  SAU. 

A  contract  of  sale  by  wWch  the  seller 
agrees  to  deliver  coal  "by  wagons  to  their 
[defendont'B]  furnaces,"  and  the  purchaser  agrees 
to  pay  a  certain  sum  per  bushel,  "to  be  meas- 
ured in  the  cabs"  of  the  purdiaser  "at  their 
furnaces,"  cannot  be  modified  or  explained  by 
parol  evidence  of  a  custom  of  the  purchaser 
and  others ;  the  purpose  of  such  evidence  being 
to  show  that  the  amount  of  coal  should  be  de- 
termined by  its  bulk  at  the  eleVator  or  furnace 
proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  fit  1787.  1789, 170Z] 

2.  Sales— GonBTBnoTioR—QnANTiTT—ABCBS- 

TAINUnt. 

A  seller  agreed  to  deliver  coal  *'by  wagons 
to  their  [defendant^]  furnaces."  and  the  pur- 
chaser agreed  to  pay  a  obtain  sum  per  bushel 
of  2,748  cubic  inches,  "to  he  measured  in  the 
cabs"  of  the  purchaser  "at  their  furnaces." 
The  purchaser  received  the  coal  from  the  wag- 
ons into  the  cabs  at  the  furnace  sheds  7&  or 
100  feet  from  the  furnace  stach,  receipting  for 
it  as  there  delivered.  The  five-peck  bushel  was 
adopted  to  compensate  for  spaces  between  the 
coal  as  loaded  Into  the  cabs.  Held,  that  the 
place  of  measurement  was  the  place  of  de- 
livery, and  not  the  furnace  stack,  in  transporta- 
tion to  which  the  coal  settled. 

[Sid.  Note. — For  cases  in  point,  see  vol.  43. 
OenL  Dig.  Sales,  S  194.] 

Appeal  from  Circuit  CV)Tirt,  Shelby  County ; 
John  Pelbam,  Jndge. 

"To  be  officially  reported." 

Action  by  Benjamin  W.  Dupree  against 
the  Shelby  Iron  (Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Knox,  Dixon  ft  Burr,  for  appellant  Sam 
Will  John,  for  appellee. 

SIMPSON.  J.  This  Is  an  action  by  appel- 
lee (plaintiff)  against  appellant  (defendant) 
for  $750,  claimed  to  be  dne  fOr  charcoal  de- 
llTwed  nnder  a  contiact  originally  made  be- 
tween appellant  and  one  Christian,  whose 
interest  In  the  contract  passed  to  the  plain- 
tiff. The  contract  is  aet  ont  in  the  record, 
and  the  plaintiff  claims  that  be  has  delivered 
more  coal  than  he  has  received  payment  for, 
while  the  defendant  contends  that  he  has  de- 
livered only  the  amount  for  which  payment 
has  been  made.  The  controvwsy  arises 
from  the  contention  of  plalntffl,  on  one  side, 
that  the  written  contract  Is  definite  In  all 
of  ite  terms  and  is  the  sole  exposition  of  the 
agreement  between  the  parties,  and  the 
contention  of  the  defendant,  on  the  other, 
that  certain  qnestlons  should  have  been 
permitted  to  be  asked  of  the  witness  to 
prove:  (1)  That  It  has  been  the  established 
and  well-known  custom  of  the  defendant  to 
have  the  cabs  so  filled  (with  the  charcoal)  at 
ttie  wagons  or  loading  place  that  they  would 
be  full  when  th^  reached  the  furnace  or 
elevator;  and  (2)  that  such  was  the  well- 
known  custom  and  usage  of  all  well-regu- 
lated furnaces  in  this  district  In  other 


words,  the  defendanf s  ccmtention  Is  tiiat, 
although  the  cabs  may  have  been  heaped  up, 
above  a  level  measore,  at  the  place  where 
the  coal  iras  received,  yet  if.  after  transpor- 
tatlon  from  the  place  of  delivery  to  the  fur- 
nace 8ta<^  the  coal  did  not  rest  above  the 
level  of  the  sides  of  the  cab^  then  the  de- 
fendant was  liable  only  for  the  amonnt  of 
coal  whifdi  It  Is  agreed  that  said  cabs  held 
by  measurement 

The  material  parts  of  the  contract  are  that 
the  plaintiff  "Is  to  furnish  and  deliver  the 
coal  by  wagons  to  their  [defraidant^s]  fur- 
naces at  Shelby.  Ala.,"  and  that  the  defend- 
ant "agrees  to  pay  to  said  party  of  the  first 
part,  for  each  bushel  of  2,748  cubic  inches 
of  charcoal,  delivered  nnder  this  contract,  to 
be  measured  In  the  cabs  of  said  party  of  the 
second  part  [defendant]  at  their  furnaces, 
the  sum  of  6  cents,  free,  at  their  fnmacea, 
at  Shelby,  Ala."  The  evidence  is  uncontro- 
verted  that  Mid  cabs  were  "60  Inches  long, 
30  Inches  wide,  and  80  Inches  deep,  all  Inside 
measurement  So  It  was  a  matter  of  easy 
calculation  as  to  how  many  bushels  of  the 
required  dimensions  would  be  held.  In  the 
cabs,  when  loaded,  so  as  to  be  level  with  the 
sides  of  the  cab.  The  bill  of  exceptions  also 
states  that  "the  evidence  showed  without 
conffict"  that  this  "five-peck"  bushel  of  2,748 
cubic  Inches  had  been  adopted  in  place  of 
the  regular  bushel  "to  compensate  for  the 
space  between^the  pieces  of  coal  as  loaded 
Into  cabs."  The  evidence  Is  without  conflict 
also,  that  the  coal  which  was  delivered  was 
hauled  In  wagons  to  a  shed  on  the  furnace 
company's  grounds,  about  75  or  100  feet 
from  the  furnace  stack,  being  the  place 
designated  by  said  company;  that  at  said 
place  the  coal  was  emptied  from  the  wagons, 
and  the  company's  employes  filled  the  cabs 
by  forking  the  coal  into  them ;  that  near  by 
said  place,  so  as  to  be  convenient  thereto, 
the  defendant  cempany  had  put  up  and  main- 
tained a  box,  In  which  were  a  number  of 
paddles  or  boards  with  numbers  on  them  to 
correspond  to  the  number  of  the  wagon  de- 
livering the  coal;  that  when  the  forkers 
(servants  of  defendant)  forked  the  coal 
which  had  been  dumped  from  the  wagon  In- 
to the  cab,  they  would  make  a  score  or  mark 
on  the  board  or  paddle  whldi  had  the  same 
number  as  the  wagon  delivering  the  coal, 
and  each  day  the  agait  of  defendant  whose 
duty  It  was  to  Inspect  and  receive  the  coal, 
would  take-  up  these  boards  or  paddles,  and 
from  them  ascertain  how  many  bushels  had 
been  delivered. 

Proof  of  custom  or  usage  Is  not  permissible 
to  vary  the  terms  of  a  contract  bnt  where 
the  language  used  is  ambiguous,  or  Its  mean- 
ing Is  Uncertain,  usage  Is  admissible  to  show 
what  is  meant  thereby.  Evidence  is  admit- 
ted to  annex  Incidents  to  a  contract  where 
it  Is  apparent  that  the  parties  have  omitted 
to  stete  important  parts,  but  not  to  add  in- 
cidente  inconsistent  with  tiie  express  terms 
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of  the  contract  28  Am.  &  Eng.  Ency.  Law, 
427, 4S6 ;  see,  also,  12  Gyc.  p.  1093, 109S,  1096, 
and  notes.  Where  freight  was  received,  "to 
be  delivered  to  a  railroad  agent,"  at  a  cer- 
tain place,  proof  was  permitted  of  a  custom 
to  deposit  in  a  warehouse  there,  because  the 
agent  did  receive  It,  and  the  contract  was 
silent  as  to  what  he  should  do  with  It  after 
receiving.  Ala.  A  Tenn.  Rivers  R.  R.  v.  Eldd, 
29  Ala.  222.  In  the  case  of  Montgomery  & 
E.  Ry.  T.  Eolb.  73  Ala.  896,  49  Am.  Rep.  64, 
It  was  not  a  question  of  contradicting  a  writ- 
ten contract,  bat  the  paper  that  was  contra- 
dicted by  cnatom  was  merely  a  circular 
which  the  railroad  had  Issued  Instructing  its 
agents  not  to  receive  goods,  without  receipt- 
ing for  them,  etc.,  and  the  proof  showed  that 
they  had  eonatantly  disregarded  those  rules, 
and  the  cnstom  aa  to  bow  tbey  did  receive 
cotton  wu  properly  admitted.  In  that  case 
Judge  Stme  says :  "When  persons  enter  In- 
to egress  atlpolatUHU,  eziweaaing  the  terms 
In  wld<di  they  enter  Into  contracts,  it  la  a 
reaamuiUe  rale,  subject  to  oxdy  a  few  ezcep- 
itooB,  that  nether  custom  or  usage  will  be 
allowed  to  dispense  with  such  express  stlpu- 
latlona.'*  Page  40.  So,  where  tt»  omtract 
was  fbat  the  birer  of  a  slave  was  to  "lose 
the  negiD's  lost  tlme^'*  It  was  inadmissible  to 
prore  a  cnstom  that  fliat  meant  time  lost  by 
•IdmeBi,  etc,  and  not  time  lost  by  death. 
Bartow  T.  Lambert,  28  Ala.  T04:,  66  Am.  Dec. 
874. 

Wlmn  the  parties  differed  as  to  what  the 
price  agreed  on  was,  custom  was  not  admls- 
8iMe  to  show  what  the  price  was,  the  coiirt 
saying:  "Evidence  of  usage  and  cnstom  Is 
not  permitted  to  prevail  over  and  nullify  the 
exiHress  provisions  and  stipulations  of  the 
contract"  Qnotlug  also:  "It  may  be  that 
the  very  object  of  the  contract  was  to  avoid 
the  effect  of  usage,  and  no  evidence  of  usage 
can  be  admitted  to  contradict  the  [express] 
terms  of  the  contract,  or  control  Its  legal  in- 
terpretotion  and  ^ect"  Wilkinson  v.  Will- 
iamson, 76  Ala.  163  ;  Wilson  v.  Smith,  111 
Ala.  170, 175,  20  South.  134.  Where  a  tenant 
signed  a  vrrltten  agreement  to  pay  20  bales 
of  cotton  as  rent  the  landlord  was  not  al- 
lowed to  show  "that  It  was  a  role  or  custom 
he  had  made  on  his  plantation  that  he  should 
have  all  the  cotton  seed,  even  though  tbls 
&ct  was  known  to  the  defendant  aa  this 
was  a  mere  personal  mode  of  deallhg  on  the 
part  of  the  plalntiCr,  •  •  •  and  it  would 
seem  to  contradict  the  express  terms  of  the 
rent  note."  Powell  v.  Thompson,  80  Ala.  61, 
96l  The  Supreme  Court  of  the  United  States. 
speaUng  ttinmgh  Justice  Ulller,  has  said: 
**Ttae  toidency  to  establish  local  and  llndted 
nsagea  and  customs  In  the  contracts  ot  part- 
ies, who  had  no  reference  to  them  -Wbea  the 
tzanaacHons  took  place,  had  gone  quite  as 
tar  as  soond  policy  can  Justly.  It  places  In 
the  bands  of  coip«atlons,  such  as  banks,  in- 
•mance  compantai^  and  oliitts,  compelling 


individuals  to  comply  with  rules  established 
for  the  InterMts  alone  of  the  former,  a  power 
of  establishing  those  rules  as  usage  or  cnstom 
with  the  force  of  law.  When  tbls  is  confined 
to  establishing  an  implied  contract,  and  the 
knowledge  of  the  usage  is  brought  home  to 
the  oth«-  party,  the  evil  Is  not  so  great  But 
when  it  Is  sought  to  extend  the  doctrine  be- 
yond this,  and  Incorporate  the  cnstom  Into  an 
express  contract  whose  terms  are  reduced 
to  writing,  and  are  expressed  In  language 
neither  technical  nor  ambiguous,  and  there- 
fore needing  no  such  aid  In  its  construction. 
It  amounts  to  establishing  the  principle  that 
a  custom  may  add  to  or  vary  or  contradict 
the  well-expressed  intention  of  the  parties 
made  In  writing.  No  such  extension  of  the 
doctrine  1b  consistent  either  with  authority, 
or  with  the  principles  which  govern  the  law 
of  contracts."  Partridge  v.  Insurance  Co. 
16  Wall.  (U.  S.)  673,  679,  21  L.  Ed.  229. 

We  hold  that  in  this  case  the  parties  have 
expressed  their  contract  in  writing.  There 
Is  no  t»m  omitted,  no  ambiguous  term,  no 
technical  words  .needing  explanation,  and 
It  Is  not  open  to  explanation  or  addition  by 
proof  of  custom.  The  contract  expresses 
that  the  defendant  Is  to  deliver  the  coal  "by 
wagons  to  their  furnaces,  and  to  pay  so 
much  for  each  2.748  cubic  inches  of  charcoal 
delivered  *  *  *  to  be  measured  In  the 
cab  ♦  •  *  at  their  furnaces."  "At  their 
furnaces"  evidently  means  on  their  furnace 
grounds  at  such  a  place  as  they  may  desig- 
nate. When  they  received  it  in  their  shed, 
that  was  at  their  furnace,  and  certainly  that 
was  the  construction  given  to  It  by  the 
parties  themselves,  for  It  was  to  be  hauled  to 
the  place  of  delivery  by  the  wagons.  It  was 
thrown  Into  the  cabs  there,  by  their  own 
hands,  noted  on  the  boards,  and  receipts 
given,  so  that  the  delivery  was  complete,  and 
tliat  vras  the  place  of  measurement.  To  bold 
otherwise  would  be  to  say  that,  although  the 
contract  says  you  are  to  deliver  2,748  cubic 
Inches  In  the  cab,  yet  by  custom  I  have  a 
right  to  take  2,748  Inches  in  the  cab  and 
then  Idle  sevml  bushels  <m  top,  to  Insure  me 
against  shrinkage,  notwithstanding  we  hare 
alrrady  added  a  peek  to  each  busbd  and  put 
it  In  the  contract  (or  that  purpose. 

The  constrnction  of  the  contract  was  for 
the  court,  and  we  hold  that  the  court  con- 
strued It  correeUy.  The  evidence  does  not 
raise  any  question  aa  to  ae  quality  of  the 
coal. 

The  Judgment  of  the  court  is  affirmed. 

TTSON,  ANDERSON,  and  DENSON,  JJ., 
concur. 


TRIBBLB  V.  STATE. 

(Supreme  Court  ffiC  Alabama.  May  19,  1906.) 

1.  Costs— RrTAXATioK  —  Motion  —  Cbiuinal 
PsosEonnon. 

Code  1896,  H  1844, 1846,  authorising  the  t»- 
taxation  of  cotf^  does  not  anthorue  the  re- 
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co%'ery  from  the  clerk  of  coilrt,  after  release 
on  habeas  corpus,  of  costs  paid  under  an  ex- 
ecution hi  a  criminal  prosecution*  by  motion 
for  retazation  of  coats. 

2.  Same— Becovbbt  op  Costs  fboii  State. 

Costs  paid  by  accused  in  a  criminal  prose- 
cution ana  turned  over  to  the  state  treaaory 
cannot  be  recovered,  after  release  <m  habeas 

corpus,  by  motion  to  retaz  costs. 

Appeal  from  Circuit  Court,  Limestone 
County;  D.  W.  Spealie,  Judge. 

"Not  offlcially  reported." 

Newt  Trlbble  was  convicted  of  crime,  and 
released  on  habeas  corpus.  From  an  order 
d^iylng  a  motion  to  retax  costs,  be  appeals. 
Affirmed. 


M.  K.  Clements,  for  appellant 
Wilson,  Atty.  Gen.,  tor  the  Stata 


Massey 


TYSON,  J.  TblB  appeal  la  prosecuted  from 
an  OTder  doiylng  a  motion  to  retax  coats. 
The  motion  la  based  upon  two  gronnds :  (1) 
Because  the  sentence  of  the  court  Is  Toid,  be- 
ing pronounced  upon  a  void  judgment  (2)  Be- 
cause the  costs  that  accrued  prior  to  the  nol. 
pros,  of  the  indictment  for  murder  In  the 
second  degree  is  included  In  the  bill  of  coats 
assessed  against  the  defendant 

Briefly  stated,  the  facts  are  as  follows: 
On  April  14,  1905,  movant  here  was  convicted 
in  the  Limestone  circuit  court  of  manslaugh- 
ter in  the  first  degree  and  sentenced  to  serve 
one  year  in  the  penitentiary.  He  was  releas- 
ed by  habeas  corpus  proceedings  bad  before 
Judge  A.  D.  Soyre  of  the  Montgomery  city 
court  on  July  5,  1905.  Execution  for  costs 
was  issued,  whether  before  or  after  movant's 
release  Is  not  shown  by  the  record,  and  the 
costs,  amounting  to  $25i3.60,  were  paid  to  the 
cleHc  of  the  circuit  court  of  Limestone  coun- 
ty, and  some  of  it  by  him  covered  into  the 
state  treasury  before  this  motion  was  entered 
on  the  record.  It  further  appears  that  the 
costs  paid  contained  an  item  for  a  feed  bill 
for  167  days  at  30  ceata  per  day,  accruing 
between  the  finding  of  the  nol.  pros'd  In- 
dfctmCTt  and  the  Indictment  upon  which 
movant  was  convicted. 

If  the  ultimate  end  of  the  motion  was  to 
obtain  a  judgment  against  the  clerk  for  the 
costs  paid  by  the  movant,  the  court  correctly 
dented  it  A  motion  of  this  character  cannot 
be  used  to  <Atain  a  summary  Judgment 
against  the  officer  collecting  or  recovering 
costs  under  proper  execution.  Such  is  not  the 
purpose  or  intention  of  the  statute.  Code 
1S96,  SS  1S44, 1345.  And  as  to  the  money  paid 
by  the  clerk  Into  the  state  treasury  the 
motion  could  avail  nothing,  since  it  cannot 
be  recovered  from  the  state.  To  permit  the 
state  to  be  made  liable  in  this  proceeding 
would  be  to  permit  by  indirection  that  which 
cannot  be  directly  done.  Ala.  Industrial 
Scliool  V.  Reynolds  (Ala.)  42  South.  — . 

Without  deciding  whether  movant  has  a 
legal  remedy  under  the  facta  In  this  case,  we 


are  clear  that  be  cannot  pursne  tbe  reme^ 
here  resorted  to. 
Affirmed. 

WEAELET,  O.  J.,  and  SIMPSON  and 
ANDSB80N,  JJ.,  concur. 


BTALIiWOBTH  v.  BTATBL 
(Supreme  Court  of  Alabama.  May  19.  1906.) 

1.  Cbimiitax.  Law  —  GonninTAirci  —  Absent 
Witnesses— Show  IK  o  —  Denial  —  Discbb- 

TioN— Abuse. 

Where  defendant  applied  for  a  continu- 
ance because  of  the  absence  of  a  witness,  it 
was  not  an  abase  of  discretion  to  require  defend- 
ant to  make  a  Bfaowlog  as  to  what  tbe  witness 
was  expected  to  testify,  and  deny  the  contin- 
uance on  tbe  state  solicitor's  agreeing  to  ad- 
mit the  facta  stated,  subject  to  legal  exceptions. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  ||  1342-1347.] 

2.  HoMicinG  — Appeal  — AouisaiON  of  Evi- 
dence—IIabhi,E88  Ebror. 

Where,  in  a  prosecution  for  homicide,  it 
was  undisputed  that  deceased  was  killed  by  a 
bullet  fired  from  a  jpistol  striking  bim  in  the 
forehead,  the  admission  of  evidence  that  wit- 
ness heard  a  pistol  fired  and  that  the  hole 
In  deceased's  forehead  was  caused  by  a  bullet 
from  a  pistol,  if  error,  was  harmless. 

3.  Indictment  and  Infobuation— Identifi> 

CATION  OF  DECBASBn— ASSUKBD  NAUE. 

A  person  may  acquire  an  assiuned  name 
by  reputation,  wluch  may  be  nsed  in  an  in- 
dictment to  identify  him  as  effectively  as  his 

true  name. 

[Ed.  Note. — For  cases  In  point  see  voL  27, 
Cont.  Dig.  Indictment  and  Information,  H  216- 

2ia] 

4.  CBiinnAT.  Law  —  Evidenoe  —  iDEnmrcA- 
TioN  or  Accused— AssuicED  Naue — Heab- 

SAY. 

Where  accused  vas  referred  to  in  an  in- 
dictment by  an  assumed  name,  proof  of  such 
name  could  not  be  established  by  a  statement 

made  to  a  witness  by  a  third  person  that  ac- 
cused's name  was  the  name  alleged  in  the  in- 
dictment ;  such  evidence  being  mere  hearsay. 

[Ed.  Note. — For  cases  in  point,  see  vol.14, 
Cent  Dig.  Criminal  Law.  SS  d78-«8a] 

5.  HoinciDX  —  Pbeviodb  DiVFloui.Tr  —  De- 

TAIU. 

Where,  In  a  prosecution  for  homicide,  the 
state  offered  evidence  of  a  previous  difficulty 
between  defendant  and  deceased,  the  court  prop- 
erty limited  the  same  to  proof  of  the  bare 
fact  of  such  previous  dlflteolty,  exclusive  of 
details. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  Homicide.  H  288-292.] 

6.  Cbiuinal  Law  —  InsimTr  —  Evidence-^ 

Where  deceased  was  ref«red  to  in  an  in- 
dictment by  tbe  name  "Bounce  McLeod,"  evi- 
dence that  the  negroes  on  witness'  place,  where 
deceased,  a  negro,  resided,  were  nsually  called 
by  tbe  name  "McLM>d,"  was  inadmissibie  to 
showing  tbat  deceased's  surname  was  as  alleged 
in  the  Indictment,  and  not  another  name,  as 
claimed  by  defendant. 

7.  Homicide— Evidence— Acts  of  Defendant. 

Evidence  tbat  defendant  left  a  certain 
store  and  went  to  tbe  place  where  the  shoDting 
occurred,  and  what  took  place  between  accused 
and  deceased  at  tbe  time  of  the  killing,  was 
admissible. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  28, 
Cent.  Dig.  Homicide.  U  341-m] 
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8.  8amk~Deobxe8  — ConvicnoN  or  Lowbb 

Desbee— ErFEcr. 

Where  accused  was  convicted  of  marder  in 
the  second  degree,  snch  conviction  operated  as 
an  acqnittal  of  murder  in  the  first  degree. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  20, 
OenL  Dig.  Homicide,  S  682.] 

8l  Cbimihai.  I11.W— DiBBonon  or  Yebdict— 
Evidence. 

Where,  in  a  prosecatton  for  homicide, 
whether  deceased's  name  was  correctly  laid  in 
the  indictment  was,  under  the  evidence,  a  ques- 
ticm  for  the  jury,  an  ioBtruction  that  if  the 
jiuT  bdieved  -the  evidence  the;  should  find 
defendant  not  guilty  was  properly  .refused. 

10.  Homicide— Provoking  Difficulty— Self- 
Defenbk. 

Where,  in  a  prosecution  for  h<miiclde,  de- 
fendant's evidence  showed  his  willingness  to  en- 
gage in  a  deadly  combat,  and  his  replies  to  de- 
ceased jnst  prior  to  the  shooting  were  such  as 
to  provoke  deceased  to  advance  on  him  and 
to  preapitate  the  apparent  necessity  to  take 
his  life,  defendant  could  not  Invoke  the  doctrine 
of  self-defense. 

[Ed.  Note. — For  cases  in  poin^  see  toL  26, 
Cent.  Dig.  Homicide,  {9  145-lSO.j 

11.  Gbihtnai.  La w^lNBTBUCTiONS  — Reason- 
able I>onBT—HoHiciin  — Proof' OF  De- 
ceased's Nahb. 

Where,  In  a  pros^tioa  for  homicide,  de- 
fendant denied  under  his  nlea  of  not  guilty  that 
deceased's  name  was  properly  alleged  in  the 
indictment,  it  was  error  for  the  court  to  re- 
fuse to  charge  that  in  order  to  justify  a  con- 
rirtion  the  jury  most  believe  beyond  a  reason- 
able  doubt  that  deceased's  name  was  correctly 
alleged. 

Appeal  from  Glrcnlt  Oonrt,  Monroe  County; 
C  J.  Torres,  Special  Judge. 

"To  be  officially  reported." 

Jim  Stall  worth  was  convicted  of  murder, 
and  he  appeals.  Bevereed. 

The  defendant  was  Indicted  and  tried  for 
the  killing  of  B.  HcLeod  by  shooting  htm 
with  a  pistol.  When  the  case  was  called  for 
trial,  and  the  state  had  annoonced  ready, 
the  defendant  moved  for  a  continuance  on 
account  of  the  absence  of  the  witness  Selgler, 
ind  It  was  shown  to  the  court  that  satd  wit- 
ness lived  at  Bell's  Landing  in  Monroe  coun- 
ty, Ala.,  and  that  be  was  a  material  witness 
for  defendant,  wbereupon  the  court  put  the 
liefendant  to  making  a  showing  as  to  whet 
said  witness  would  testify,  and  the  defendant 
excepted.  Upon  tendering  this  showing  to 
tbe  solicitor,  he  agreed  to  admit  the  same  sub- 
ject to  I^al  exceptions,  and  the  court  re- 
quired tbe  defendant  to  proceed  with  the 
trial,  and  to  this  the  defendant  excited. 
Witneea  Statlworth  testified  that  he  had 
known  tbe  deceased  for  about  two  years, 
and  that  be  had  always  heard  falm  called 
"BotiDce,"  with  one  exception,  and  that  was 
wben  a  Mr.  Miller  told  him  that  the  de- 
ceased was  named  "Bomice  McLeod."  The 
defendant  moved  the  court  to  exclude  the 
answer  of  tbe  witness  as  to  what  Miller  bad 
told  him.  The  court  overruled  tbe  motion 
and  tbe  defendant  excepted.  The  solicitor 
was  permitted  to  ask  tbe  witness  McLeod: 
"Were  Heroes  on  your  place  usually  called 
by  tbe  name  of  McLeod?"  Defendant  ob- 
jected to  thia  question,  and  the  court  over- 


ruled the  objection,  and  permitted  the  wit- 
ness to  answer:  "They  sometimes  do."  De- 
fendant objected  to  the  answer  and  moved  to 
exclude  it 

The  defendant  requested  the  court  to  give 
the  following  charges,  which  were  refused: 
"(2)  The  court  charges  the  Jury  that  if  they 
believe  the  evidence  they  must  find  the  de- 
fendant not  guilty.  (3)  Tbe  court  charges 
tbe  Jury  that  they  must  believe  beyond  a 
reasonable  doubt  that  tbe  deceased's  name 
was  Bounce  McLeod  before  you  can  convict 
the  defendant  (4)  The  court  charges  the 
Jury  that  If,  at  the  time  the  defendant  fired 
the  fatal  shot  that  killed  deceased,  tbe  facts 
and  circumstances  were  sucb  as  to  create  In 
tbe  mind  of  a  reasonable  man  the  belief  that 
be  was  about  to  suffer  great  bodily  barm,  and 
tbe  defendant  was  free  from  fault  In  bring- 
ing on  the  difficulty,  then  in  that  event  the 
defendant  would  have  the  right  to  anticipate 
his  assailants  and  fire  first,  and  that  the 
appearances  need  not  have  been  real.  (5> 
The  court  charges  the  Jury  that  If,  at  the 
time  the  deceased  put  his  right  hand  In  the 
back  pocket  of  hiB  pants,  his  actions  at  that 
time  would  have  Impressed  a  reasonable 
man's  mind  that  tbe  life  of  Jim  Stailwortb 
was  In  imminent  peril,  or  that  Jim  Stall- 
worth  was  In  danger  of  great  bodily  barm  at 
that  time,  and  Jim  Stailwortb  was  free  from 
fault  In  bringing  on  the  difficulty,  then  you 
must  find  the  defendant  not  guilty." 

Tbe  defendant  was  convicted  of  murder  In 
the  second  degree  and  sentenced  to  45  years 
in  the  penitentiary. 

Baylea  &  Hybart,  tor  appellant  Massey 
Wilson.  Atty.  Oen.,  for  the  State. 

TYSON,  J.  It  cAnnot  be  affirmed  that  tbe 
court  abused  Its  discretion  In  refusing  to 
continue  the  cause  and  in  putting  the  de- 
fendant on  a  showUig  for  the  absent  witness, 
Selgler.  House  t.  State.  138  Ala.  182,  36 
South.  732. 

The  statement  of  witness  Stailwortb  that 
he  heard  a  pistol  fire  and  that  the  hole  in 
the  forehead  of  deceased  was  caused  by  a 
bullet  from  a  pistol,  If  error,  became  one  on 
account  of  being  an  opinion  of  the  witness  nof 
an  expert  on  the  subject,  was  clearly  without 
injury,  since  tbe  undisputed  testimony,  in- 
cluding that  of  defendant,  shows  that  de- 
ceased was  killed  by  a  bullet  fired  from  a 
pistol  striking  blm  in  the  forehead. 

While  It  is  true  that  a*person  may  acquire 
by  reputation  a  name  which  would  as  certain- 
ly identify  him  as  his  true  name,  and  the  as- 
sumed name  or  tbe  one  acquired  by  reputation 
may  be  used  in  the  indictment  Just  as  effec* 
tlvely  to  Identify  htm  as  his  true  name,  yet 
proof  of  tbe  assumed  name  or  the  one  acquired 
by  reputation  cannot  be  established  by  the 
statement  made  to  the  witness  by  a  third  per- 
son that  his  name  was  tbe  one  alleged  in  tho 
indictment.  Ttila  Is  pure  hearsay  testimony, 
and  should  not  have  been  admitted.  Nor, 
for  that  matter,  can  the  true  name  of  a  per- 
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Bon  be  proven  In  tills  way.  The  wltnesB 
abonld  liave  a  personal  knowledge  of  tbe 
fact  to  which  be  d^oses,  and  not  be  allowed 
to  predicate  hla  knowledge  purely  upcm  what 
some  one  has  told  bbn  in  the  absence  of  the 
accused.  It  is  undoubtedly  true  that  the 
prosecution  can  show  that  the  deceased  was 
as  well  known  by  the  name  alleged  in  the 
indictment  as  bis  true  name,  If  the  one 
alleged  Is  not  his  true  name,  for  the  purpose 
of  Identification,  and  therefore  to  establish 
that  avwment:  but  this  cannot  be  done  in 
the  manner  attempted  on  t3ie  trial,  as  shown 
by  tiie  examination  of  the  witness  Stallworth. 

The  court  crarectly  confined  the  state  and 
dtfendant  to  luroof  of  the  bare  fact  of  a  pre> 
Tions  difficulty  between  the  deceased  and  the 
defiendant,  excluding  tbe  details  of  it  Gor- 
don T.  Btate^  140  Ala.  2B.  87,  86  South.  1000. 

The  answer  of  witness  McLeod  In  response 
to  a  question  propounded  to  falm  by  the  so- 
licitor on  croBs-ezamination  was  clearly  in- 
competoit  and  should  have  been  excluded. 
The  assumed  name  of  the  deceased  or  the 
one  acquired  by  him  by  r^utatton  could  not 
be  proven  in  this  way.  It  "was  too  uncer- 
tain, indeflnlte,  and  remote  to  oome  within 
that  class  of  evidentiary  fiicts  regarded  as 
relevant."  It  had  no  legitimate  tendency  to 
prove  tlie  same  fact  to  be  true  in  the  partic- 
ular case  of  the  deceased.  In  other  words, 
the  fact  that  negroes  living  on  McLeod's 
place  are  sometimes  called  by  the  name  of 
McLeod,  does  not  tend  to  prove  that  deceas- 
ed's surname  was  McLeod,  and  not  Mosel^. 
Such  testimony  is  entirely  outside  of  the  In- 
ference of  the  principle  permitting  evidence 
of  custom  <«  usaga  White  v.  State,  72  Ala. 
195,  199: 

That  portlcm  ot  the  showing  of  Seller  re- 
maining after  'eliminating  tbe  details  of 
what  occurred  betwem  deceased  and  defend- 
ant at  the  store  of  Hybart  ft  Co.  should  have 
been  admitted.  It  contained  nothing  more 
than  tbe  fttct  of  defendant  leaving  the  store 
and  going  to  the  place  wh»e  tbe  abootlng 
occurred,  and  what  took  place  between  de- 
ceased and  defendant  at  the  time  of  the  kill* 
Ing. 

We  win  not  dlBcnsa  in  detail  tbe  other 
exceptions  reserved  upon  the  trial  to  the  rul- 
ings of  the  court  upon  the  admission  of  evi- 
dence. Suffice  It  to  say  there  was  no  error 
In  any  of  tbem. 

As  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  we  deem  it 
unnecessary  to  review  the  exceptions  taken 
to  portions  of  the  oral  cbai^e  of  the  court, 
since  It  will  not.  In  all  probability,  be  tried 
again  by  the  special  Judge  wbo  tried  this 
cause.  We  will,  however,  review  the  written 
Instructions  requested  and  refused  to  the 
defendant 

The  first  of  them,  If  erroneously  refused, 
is  not  available  to  work  a  reversal,  because 
the  defendant  was  convicted  of  murder  In 
the  second  degree,  which  opiates  under  our 
dedsloDs  as  an  acquittal  of  murder  in  the 


first  degree.  The  second  was  correctly  re- 
fused for  the  reason  that  under  the  evidence 
that  was  admitted,  though  erroneous,  it  was 
for  tile  Jury  to  determine  whether  the  deceas- 
ed's name  was  correctly  laid  in  the  indict- 
ment It  CKtalnly  could  not  have  bem  ask- 
ed upon  the  theory  that  the  homldde,  which 
was  admittedly  committed  1^  defendant  was 
excusable.  On  the  contrary,  tiie  testimony 
admitted  by  tbe  court  shows  without  dispute 
that  defoidant  was  at  fault  in  twinging  on 
the  difficulty.  His  own  testimony  showed 
his  willingness  to  ei^ge  in  tiie  deadly  com- 
bat His  replies  to  decMsed  just  b^ore  the 
shooting  were  of  such  a  character  as  to  pro- 
voke the  deceased  to  advance  upon  him  and 
to  precipitate  tbe  apparoit  necessity  to  take 
his  life.  This  behig  true,  he  cannot  hivoke 
the  protection  wbl<di  the  law  accords  to 
those  who  take  human  life  in  defense  of  their 
person.  A  slayer  of  a  human  b^ng  must  not 
be  unmindful  of  his  words  or  acts  on  the 
occasion  of  the  homidd^  which  are  likely  to 
produce  the  deadly  combat  And  If  by  hla 
words,  acts,  or  conduct  he  shows  a  wllling- 
neu  to  enter  the  conflict  or  if  by  his  wonto 
or  acte  he  Invites  It  he  must  be  held  to  have 
produced  the  necessity  for  slaying  his  ad- 
versary, and  cannot  invoke  the  doctrine  of 
self-defense.  Reese  v.  State,  185  Ala.  13,  88 
South.  072;  6  Mayfleld's  Dig.  p.  8SS.  This 
also  dlqiKMBes  of  cha^^  4  and  6  adversely 
to  defendant 

Charge  8  should  have  been  given.  It  as- 
serts no  more  than  that  tiie  burden  of  proof 
was  upon  tbe  state  to  establlsb  by  the  evi- 
dence the  name  of  fbe  deceased,  as  alleged 
in  the  indlctmoit  by  that  degree  of  proof  re- 
quired in  criminal  cases.  The  plea  of  not 
guilty  put  In  issue  this  allegation,  and  the 
state  undertook  to  prove  It  and  properly  so. 
It  was  a  controverted  Issue  of  fact  in  tbe 
case,  and  a  matwial  averment  In  tbe  Indict- 
ment  Underwood  v.  Stat^  72  Ala.  22a 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


CONNER  et  al.  v.  QEAT  et  aL 

(Supreme  Court  of  Mississippi.   June  11,  1906.) 

1.  Injunction— Subjects  of  Rklibv— Offi- 
cial Acts— Holding  EIlbction. 
Tbe  chancer;  court  has  jurisdiction  to  en- 
join the  holding  of  an  election,  where  it  is  in 
violation  of  the  Constitution  and  laws  of  tbe 
state,  but  not  otberwise. 

[Ed.  Note. — For  cases  in  point  vol.  27, 
Cent.  Dig.  Injunction,  S  151.] 

Z  Same— PoBMATioN  of  Nbw  Countt— Con- 
stitutional Pbovision. 

Where  an  act  providing  for  an  election  to 
determine  whether  a  new  TOunty  shall  be  created 
complies  with  Const  I  260,  giving  tbe  Legis- 
lature power  to  form  new  oountles,  subject  to 
the  restriction  that  it  shall  be  submitted  to  the 
vote  of  tbe  Qualified  electors  in  each  part  of  tbe 
coaoties  proposed  to  be  dlsmembereo  and  em- 
braced  In  the  new  county,  and  that  no  new 
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■cooBty  ihall  contain  less  than  400  sqnan  mild* 
It  is  not  within  the  power  of  the  chancery  court 
to  stop  the  election  or  to  prevent  the  commis- 
sioDezs  tmm  making  their  returns  to  tlie  Secr»- 
tat7  at  Stata. 

9.  Counrm— GwcATion  or  New  Gountt— 

BXFENBB   TO  TAXFATBBS— GoNBTITtTTIONiX 

An  act  creating  a  new  coant^  from  parts 
of  old  counties  is  not  unconstitutional,  ana  will 
not  be  enjoined  because  It  entails  additional 
eipe'nse  on  the  taxpayers. 

[Ed.  Not& — For  cases  in  point,  see  TOL  18, 
Gent.  Dig.  Oountiea,  |{  7-9.] 

4.  IicjiTztcTiON— PABkzu— InnuESi  m  Sub- 
ject-Matteb. 

A  justice  of  the  peace  and  members  of  the 
board  of  sapervison  of  a  county  cannot  main- 
tain a  bill  to  enjoin  an  election  to  determine 
whether  a  new  county  shall  be  created,  on  the 
croond  that  their  right  to  office  would  lie  af- 
fected thereby,  since  they  have  no  right  to  com- 
plain of  the  act  of  the  Legislature  with  relation 
to  the  creation  of  the  county  until  they  become 
directly  affected  by  it. 

&  Coui<tik&-Obxation  OF  Nbw  Coubtt— 

CORSnTOTIOHAL  ItAW— COHTLIOIIHO  PBO- 

rxsioHs. 

An  act  creating  a  new  county  in  accordance 
with  the  provisiona  of  Const.  {  260,  is  not  un- 
oonstitatlonal,  because  It  deprives  certain  of- 
ficers  of  the  right  to  hold  office  for  the  balance 
of  their  term:  the  section  cited  being  more 
specific  than  those  provisions  of  the  Constitu- 
tion relating  to  districting  the  count?  into 
beats  and  districts  and  providing  the  terms  of 
offioersi 

6.  8aicb. 

Where  an  act  provides  for  the  creation  of 
a  new  county  out  of  parts  of  two  old  counties, 
and  th«  two  old  counties  do  not  complain  of 
the  act,  it  will  not  be  declared  unconstitutional 
as  depriving  them  of  a  legal  board  of  super- 
visors, or  as  affecting  the  senatorial  districts 
apportioned  by  Const.  9  255,  or  as  Tiolatiiig 
Const.  {  87.  relating  to  local  laws. 

Appeal  from  Chancery  Conrt,  CovIn^toD 
Conn^;  T.  A.  Wood,  Chancellor. 

Salt  by  O.  W.  Conner  and  otlien  against 
L.  W.  Oray  and  others.  From  an  order  dla- 
solving  a  temporary  Injnnctloii,  petitioners 
appeal.  Affirmed. 

Suit  In  the  chancery  court  of  Covington 
conn^.  Instituted  by  certain  citizens  and  tax- 
payers of  Lawrence  and  Covlngtbn  counties, 
one  of  whom  was  a  justice  of  the  peace  in 
Lawrence  county,  to  restrain  the  election 
commissioners  appointed  by  the  Governor 
from  holding  an  election  under  an  act  of  the 
Legialatare  of  1900  creating  the  new  county 
of  J^eraon  Davis  out  of  portions  of  Law- 
rence and  Covington  counties.  The  all^ation 
of  the  bill  most  relied  on  was  the  contention 
that  tbe  act  of  the  Legislature  creating  JefTer- 
■on  DbtIb  county  was  uucoustltuUonal,  In  that 
tbe  Legislatare  Incorporated  into  the  new 
county  the  territory  of  the  two  old  counties 
and  proTlded  for  the  selection  of  new 
county  officers  for  the  new  county  so  created, 
and  thereby  vacated  certain  offices  In  the  old 
counties  held  by  residents  of  the  portions  of 
the  dismembered  counties  which  were  In- 
cluded In  the  new  county,  alleging  that  one 
of  tbe  complainants,  who  wag  a  Justice  of 
tlie  peace  and  elected  to  hold  office  for  a  term 


of  four  yeara,  woold  be  deprived  of  hia  office 
by  having  hts  district  Included  In  the  new 
coonty.  A  temporary  Injunction  was  grant- 
ed, whicb,  tlioQgb  It  did  not  restrain  the  elec- 
tion commlsslonov  from  holding  the  Section, 
did  enjoin  them  from  making  the  returns 
thereof  to  the  Secretary  of  States  The  de- 
fendant made  a  motion  to  dissolve  the  In- 
junction on  the  ground  that  the  chancery 
court  had  no  authority  to  interfere  with  a 
political  election,  that  the  remedy,  if  any,  lay 
In  quo  warranto  proceedings,  and  that  no 
rl^ts  existed  In  any  officer  of  Lawrence  or 
Covington  county  which  could  warrant  the 
court  for  declaring  the  act  of  the  Legisla- 
ture void  or  nnconatitutlonal.  The  chancel- 
lor sustained  the  motion  to  dissolve  the  In- 
jimctlonf  and  petitioners  appeaL 

B.  D.  Cooper  and  Longlno,  Willing  &  Wil- 
son, tor  appellants. 

The  chancery  conrt  has  jurisdiction  and 
power  to  restrain  by  Injunction  any  violation 
of  the  Constitution  In  the  organization  of 
new  counties.  Simpson  Co.  v.  Bucldey,  83 
Miss.  718,  38  South.  104;  Hlnton  t.  Perry 
Co.,  81  Miss.  636,  36  South.  565;  Maury  Co. 
V.  Lewis  Co.,  1  Swan  (Tenn.)  236;  Ford  v. 
I''armer,  9  Humph.  (Tenn.)  1S2;  Humphreys 
Co.  V.  Houston  Co.,  4  Baxt  (Tenn.)  593; 
Brldgenor  v.  Rodgers,  1  Cold.  (Tenn.)  259; 
Bradley  v.  Commissioners,  2  Humph.  (Tenn.) 
428,  37  Am.  Dec.  G63;  Lay  ton  v.  Mayor,  50 
La.  Ann.  121,  23  South.  99;  Mayor  v. 
Hughes,  110  Ga.  795.  36  S.  B.  247;  Railroad 
Company  v.  Commissioner.  106  N.  C.  56.  12 
8.  B.  952;  State  v.  E^leston.  34  Kan.  714, 
10  Pac.  3;  Stnte  v.  Cunningham,  81  Wis.  440, 
51  N.  W.  724,  15  L.  B.  A.  661;  Solomon  r. 
Fleming,  34  Neb.  40,  51  N.  W.  304;  Am.  & 
Eng.  Ency.  Law  vol.  7  (2d  Ed.)  p.  912;  High 
on  Injunctions,  vol  2  (4th  Ed.)  p.  12G0. 

The  act  creating  Jefferson  Davis  county  Is 
nnconatitutlonal.  Gibbs  v.  Mcintosh,  78 
Miss.  648,  29  South.  405;  Gibbs  t.  Green,  51 
Miss.  812;  Warren  Mills  v.  New  Cleans 
Seed  Co..  65  Miss.  391,  4  South.  208>  7  Am. 
St  R^.  671;  Illinois  Central  Railroad  Co. 
T.  Garrison,  81  Miss.  257,  32  South.  990, 
95  Am.  St  Rep.  469;  Crawford  v.  Railroad 
Co.,  83  Miss.  70S,  36  South.  82,  102  Am.  St 
Rep.  476;  Runnels  v.  State.  Walk.  146;  Hyde 
V.  State,  52  Miss.  665;  Lehman,  Ex  parte,  60 
Miss.  967;  Newsom  T.  0)cke,  44  Miss.  852, 
7  Am.  Rep.  686;  Fant  v.  Gibbs,  54  Miss.  390; 
Holder  v.  Sykes,  77  Miss.  64,  24  South.  261; 
BltUe  T.  Stuart,  84  Ark.  224. 

Heintosb  Bros.,  Alexander  ft  Alexander, 
and  Geo.  B.  Power,  for  appellee. 

Equity  has  no  power  to  enjoin  holding 
elections.  McCrary  on  Elections,  SS  220. 
818,  340;  Dickey  v.  Reed,  78  III.  261;  Peek 
V.  WeddeU,  17  Ohio  St  271;  Sanders  v.  Met- 
calf,  1  Tenn.  Cfa.  419;  WiUeford  v.  State,  43 
Ark.  67;  15  Cyc.  p.  394,  and  citations;  18 
Cent  Dig.  245,  251;  Am.  &  Eng.  Encyc.  (2'1 
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Ed.)  vol.  10,  p.  817;  Harris  T.Schryock,  82  in. 
119;  Smith  t.  UcGartby.  S6  Pa.  359;  Darst 
V.  People,  02  HI.  806;  Ouebelle  t.  Epley.  1 
Cola  App.  19^  28  Pac.  80;  Walton  Devel- 
Ing,  01  111.  201;  Hardeety  t.  Taft,  23  Md.  512, 
87  Am.  Dec.  584;  27  Cent  Dig.  1 151. 
-  The  power  to  alter  the  territorial  jnrlsdlc- 
tloii  of  a  Justice  of  the  peace  neceaearily 
arises  from  the  constitntloiial  power  vested 
in  the  Legislature  to  create  new  cotintlea. 
Bx  parte  McCoUum.  1  Cow.  (N.  Y.)  460; 
Portwood  V.  Montgomery  Connty,  52  Miss. 
SSSi. 

Every  presumption  Is  In  favor  of  the  con- 
Btltntionality  of  a  statute,  and  the  Judicial 
department  will  be  Jnstlfled  In  pronouncing 
it  unconstitutional  only  when  It  becomes 
manlfMt  usurpation  of  power.  Am.  &  Bng. 
Bncy.  ^  Ed.)  vol.  6,  p.  1086;  Newsom  v. 
Cocke,  44  Miss.  S62.  7  Am.  Bep.  686;  People 
V.  Allen,  42  N.  T.  381;  Macomber  v.  Mayor, 
17  Abb.  Prac.  (N.  T.)  35;  People  v.  Super- 
visors, 17  N.  Y.  241;  Van  Dyck  Case.  27 
N.  Y.-460. 

Part  of  a  statute  may  be  unconstitutional, 
and  the  residue  constitutional  and  valid.  20 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  570; 
Marshall  Field  &  Co.  v.  Clark,  U.  S.  Inspect- 
or Customs,  143  U.  S.  676,  12  Sup.  Ct.  495, 
36  L.  Ed.  204;  Cronly  v.  Tucson  (Ariz.)  50 
Pac.  876. 

MAYES,  J.  It  seems  to  us  that  the  juris- 
diction of  the  chancery  court  to  enjoin  the 
holding  of  nil  election,  which  is  In  violation 
of  tbe  Constitution  and  laws  of  the  state,  is 
well  sustained  on  authority.  On  the  other 
hand,  the  courts  will  not  interfere  In  any 
election  where  It  is  not  called  in  violation 
of  the  Constitution  and  laws  of  the  state. 
In  all  the  cases  cited  by  counsel  for  appel- 
lant, where  tbe  chancery  court  has  enjoined, 
wltbout  a  single  exception,  it  has  been  in 
cases  where  the  election  was  attempted  to 
be  held  under  authority  void  under  the  Con- 
stitution and  laws  of  the  state.  Where  the 
authority  which  conferred  the  ri^t  to  hold 
the  election  is  itself  unconstitutional  and  void, 
it  Is  unquestioned  that  the  chancery  court 
has  the  power  to  enjoin  It  at  the  Instance  of 
any  suitor  who  shows  that  a  direct  injury 
will  lie  Inflicted  upon  him  by  the  holding  of 
such  an  election.  In  support  of  the  pn^sl- 
tlon  that  under  such  circumstances  the  court 
can  enjoin,  we  refer  to  the  cases  cited  by 
counsel  for  appellants.  Thus,  In  the  case  of 
Simpson  County  v.  Buckley,  81  Miss.  474, 
33  South.  650,  It  was  decided  that  any  citizen 
or  taxpayer  had  the  right  to  Invoke  the  aid 
of  chancery  to  prevent  a  violation  of  the  Con- 
Btltutlou.  In  the  case  of  "  Maury  County  v. 
Lewis  County,  1  Swan  (Tenn.)  236,  the  right 
of  the  chancery  court  to  enjoin  the  officers  of 
the  new  ttounty  from  exorcising  jurisdiction 
within  Its  limits  was  enjoined  upon  the 
ground  that  the  creation  of  a  new  county 
was  unconstitutional  and  void.  So  it  was  in 


the  case  of  Ford  t.  Farmer,  9  Humpb. 
(I'enn.)  152,  and  Htanptxeya  Connty  v.  Hous- 
ton County.  4  Bazt  (Tenn.)  698,  and  In  fact 
It  is  put  np<m  this  ground  In  erary  case  cited 
by  counsel  for  appellants  where  tin  right  tfr 
enjoin  has  been  sustained. 

On  the  other  hand,  In  the  anthmitles  cited 
by  counsel  fOr  app^lees,  when  the  courts 
have  denied  this  right,  it  has  been  In  cases 
where  the  authority  providing  for  the  hold- 
ing of  the  election  was.  In  Itself,  not  vio- 
lative of  tbe  OonstltutiCHa  and  laws  of  tbe 
state.  We  cite  the  authorities  cited  In  the 
brief  of  counsel  on  each  side  as  authority  for 
these  propositions.  As  was  said  In  tbe  case 
of  Humphrey  a  County  v.  Houston  County, 
supra,  "tbe  creation  of  a  new  county  is  a 
legislative  and  not  a  Judicial  function,  but 
the  chancery  court  has  jurisdiction  to  pre- 
vent a  violation  of  the  Constitution  and  laws 
In  fixing  the  boundariea  of  new  counties  or 
in  secnring  to  tiie  old  counties  out  of  which 
the  new  one  b  carved  so  much  of  their  ter- 
ritory as  is  declared  inviolable,  or  by  protect- 
ing such  other  rights  as  are  guarantied  by 
the  organic  law."  This  announcement  of  the 
law  Is  in  no  way  in  conflict  with  the  law  as 
announced  in  the  case  of  GIbbs  et  al.  v.  Mc- 
intosh et  al.,  78  Miss.  648,  29  Sonth.  465. 
We  reannounce  what  is  said  In  that  case, 
that  "it  Is  not  the  policy  of  this  state  to  have 
elections  and  other  political  matters  of  gov- 
ernment reserved  to  legislative  discretion 
interfered  with  by  the  judges  and  officers  of 
the  judicial  department  of  the  govra^ment" 
and  It  will  only  l>e  done  In  a  case  where  the 
Legislature  has  not  the  power  to  authorize 
the  holding  of  an  election  under  the  Constitu- 
tion, or  where,  having  the  power,  they  have 
exercised  it  in  a  way  which  is  In  plain  vio- 
lation of  the  Constitution  of  the  state,  but  In 
both  Instances  It  must  appear  from  the  act 
Itself  that  it  Is  unconstitutional. 

Wlththlsannouncemeatastotbe  clrcnmstan- 
ces  under  which  the  chancery  court  will  enter- 
tain jurisdiction  to  enjoin  elections,  we  pro- 
ceed now  to  a  discussion  of  the  particular  case 
before  us.  Section  260  of  the  Constitution 
expressly  gives  the  power  to  the  Legislature 
to  form  new  counties,  subject  only  to  the  re- 
striction that  it  shall  be  submitted  to  the  voto 
of  the  qualified  electors  In  each  part  of  the 
connty  or  counties  proposed  to  be  dismember- 
ed and  embraced  In  a  new  county,  and  that  It 
shall  not  be  formed  unless  a  majority  of  the 
qualified  electors  voting  in  eiTch  part  of  the 
county  or  counties  proposed  to  bo  dismember- 
ed and  embraced  in  a  new  county  shall 
separately  vote  therefor,  and  subject  to  the 
further  restriction  that  no  new  county  shall 
contain  less  than  400  square  miles,  nor  shall 
any  existing  county  be  reduced  below  that 
size.  Thus  we  see  that  by  express  provision 
of  the  Constitution  Itself  authority  Is  given 
to  the  Legislature  to  create  a  new  county  by 
calling  an  election  for  that  purpose  and  sub- 
mitting It  to  the  ^ecton  specified  in  the 
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section.  This  they  did  Id  an  act  which  upon 
Its  face  in  every  way  conformed  to  the  re- 
quirements of  the  Constltatlon.  This  was  a 
power  conferred  by  the  Constitution  upon 
the  I^islature,  which  they  have  exercised 
In  strict  conformity  with  their  rights  under 
the  Constitution;  and  having  done  so,  and 
called  an  elecdon.  It  Is  not  wltbln  the  power 
of  the  chancery  court  to  stop  that  election,  or 
to  prevent  the  commlsstonera  from  making 
their  rettima  to  the  Secretary  of  State.  It  la 
admitted  in  the  brief  of  counsel  for  appel- 
lants, though  they  charge  in  their  bill  that 
the  new  county  has  not  the  area  required  by 
the  Constitution,  that  this  allegation  Is  un- 
founded, and  we  may  remark  here  that  there 
la  no  attempt  In  the  proof  to  sustain  this 
allegation.  •  Therefore  there  la  absolutely 
nothing  on  the  face  of  the  act,  from  the 
first  section  to  the  last  which  shows  that  It 
Is  In  any  way  TiolatlTe  of  the  Constitution 
of  the  state. 

It  Is  contended  by  counsel  that  the  hold- 
ing of  this  election  will  ratall  additional  ez- 
penee  on  the  taxpayers;  that  the  act  is  un- 
omstltuttonal,  and  for  that  reason  may  be  en- 
Joined  by  any  taxpayer.  But  the  only  ground 
in  the  bill  which  appellants  contend  makes 
the  act  nnoonatltational  is  that  by  the  crea- 
tion of  the  new  county  a  Justice  of  the  peace 
and  some  members  of  the  board  of  super- 
tIbots,  elected  under  the  Gonatltutlon  for  the 
term  of  four  years,  will  be  taken  out  of  the 
coiiitt7  In  which  they  now  bold  office  and  be 
Indnded  In  the  new  county  created  by  the 
act,  and  that  because  nndw  the  Constitution 
they  are  elected  for  a  term  of  four  years,  and 
this  act,  If  held  to  be  Taltd  and  the  new 
eonnty  created,  will  have  the  ^ect  of  plaG- 
fne  then  In  a  new  county  and  cutting  abort 
their  terms  of  office,  and  create  confusion  by 
conflict  of  autbori^  with  those  who  may 
hereafter  be  selected  to  serve  as  officers  In 
tbe  new  county,  this  act,  because  of  this,  Is 
nneonsUtatlonal.  The  Justice  of  the  peace 
and  monbers  of  the  board  of  supervisors  so 
affected  are  also  made  parties  complainant  in 
the  bill.  By  the  Constitution  of  the  state 
the  power  Is  given  to  tbe  L^lslature  to  call 
the  electlcm,  and  this  they  have  done  agree- 
ably to  tbe  Constitution.  The  L^Islatnre, 
baring  the  rigbt  to  call  this  election  and 
being  all-powerful  as  to  the  making  of  the 
laws,  except  In  such  cases  as  are  prohibited 
by  the  Ooiutltutlon,  has  made  this  additional 
expense  necessary  by  calling  the  election,  and 
whatever  burdens  by  way  of  taxation  may 
fall  upon  the  Individual  taxpayer  in  these 
counties  Is  lawfully  imposed  by  tbe  author- 
ity having  tbe  power  to  Impose  It,  and  there- 
fore no  taxpayer  has  any  right  to  com- 
plain of  any  incidental  expense  which 
may  accrue  to  him  by  reason  of  the  act, 
when  It  Is  passed  by  express  power  glv- 
ea  by  tbe  Constitution.  Therefore  the 
taxpayer  has  utterly  failed  to  prove  him- 


self within  the  provision  of  tbe  law  as 
stated  in  Olbbs  v.  Green,  54  Miss.  692,  in 
that  he  has  failed  to  show,  not  only  "that 
the  act  about  to  be  performed  Is  unconstitu- 
tional," but  also  failed  to  show  that  he  will 
be  Injured  in  any  way.  This  disposes  of  the 
contention  so  far  as  the  taxpayer  is  concern- 
ed. 

We  next  take  up  the  question  of  the  right 
that  the  Justice  of  the  peace  and  members 
of  the  board  of  supervisors  may  have  to  com- 
plain of  this  act  because  by  the  creation  of  a 
new  county  they  are  taken  out  of  the  county 
for  which  tbey  were  elected  and  placed  In 
the  new  territory,  or  a  different  county. 
Does  it  abridge  any  rights  which  th^  have 
under  tbe  Constitution?  In  the  first  place, 
that  section  of  the  Constitution  which  em- 
powers the  Legislature  to  make  provision  for 
the  creation  of  new  counties  Is  Just  as  much 
a  part  of  the  Constitution  as  the  section 
which  provides  for  the  districts  of  the  Jus- 
tices of  the  peace  and  boards  of  supervisors.. 
This  being  the  case,  and  tbe  espetdal  ^ower 
being  conferred  on  tbe  Legislature  in  the 
same  Constitution  to  create  new  counties,  not- 
withstanding the  other  provisions  as  to  how 
long  an  officer  shall  bold  bis  office,  and  as  to 
the  number  of  districts  there  shall  be  In  a 
county,  tbe  Legislature  has  the  right  to  ex- 
ercise the  power  conferred  upon  It,  Irrespect- 
ive of  any  other  rights  or  powers  which  may 
be  given  to  other  departments  or  officers  of 
tbe  government,  and  until  Ibose  In  tbe  partic- 
ular department  of  tbe  government  or  office, 
become  Immediately  affected  by  tbe  legislat- 
ive act;  It  Is  of  no  concern  to  them;  but. 
when  th^  are  affected,  then  It  becomes  a 
question  as  to  which  Is  the  more  specific  and 
which  tbe  more  general  provision  of  tbe 
Constitntlon,  tbe  former  controlling.  There 
Is  no  limitation  as  to  legislative  discretion  In 
tbe  creation  of  new  counties,  except  as  to 
area,  as  stated  In  Portwood  v.  Montginnery 
County,  62  Hiss.  R28,  except  that  before  any 
county  can  be  created  it  mnst  be  submitted 
to  an  election.  Nether  tbe  members  of  tbe 
board  of  supervisors,  nor  the  Justice  of  the 
peace,  have  any  right  to  complain  of  the  ex.- 
erclse  by  the  Legislature  of  Its  constitutional 
power  In  tbe  creation  of  a  county  until  they 
become  directly  affected  by  It  They  cannot 
maintain  this  bill  simply  because  they  fear 
some  Invasion  may  be  made  upon  their 
rights  aa  officers.   Glbbs  v.  Oreen,  supra. 

We  might  here  rest  our  decision  without 
saying  more;  but  since  the  question  Is  one 
of  public  Importance,  and  it  Is  charged  in  the 
bill  that  the  officers  named  will  be  deprived 
of  some  constitutional  rights  which  they 
have  to  hold  officfe,  and  this  feature  of  the 
case  Is  argued  to  the  court,  we  feel  that  we 
should  go  further  and  pass  upon  this  right 
also.  The  Constitution  of  the  state  stands  as 
a  whole,  and  all  its  provisions  are  to  be  con- 
strued together  as  one  entirety.  That  sctAlon 
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of  GoQBtItntl«i  which  prorldes  for  the 
creation  of  new  counties  is  a  particular  power 
granted  to  tiie  Leglslatiir^  more  far-reaching 
and  greater  In  Its  eflTect  upon  the  body 
politic  than  tboae  proTtelons  of  the  Oonstitn- 
tlon  which  provide  for  the  districting  of  the 
cbnnly  Into  beats  and  districts  and  providing 
for  the  terms  of  officers,  and  Its  ezradse  by 
the  Leglalatm^  contains  a  necessary  Impli- 
cation against  anything  contrary  to  It  The 
Legislature  cannot  legislate  out  of  office  any 
constitutional  officer,  wh^re  the  purpose  of 
the  act  Is  to  accomplish  this  alone;  but  where 
the  power  Is  given  to  the  Legislature  by  tbe 
Constitution  to  legislate  upon  any  qp^^c 
subject-matter,  and  In  strict  conformity  to 
tbe  power  tbey  do  legislate,  and  it  has  the 
Incidental  effect  of  abolishing  certain  office 
holders  holding  office  under  the  general  pro- 
Tlelone  of  the  Constitution,  those  officers  will 
be  presumed  to  have  been  elected  and  to  have 
accepted  their  offices  In  snbserrlence  to  the 
power  which  listed  In  tbe  Legislature,  by 
tbe  exercise  of  its  constitutional  power,  to 
dispcftise  with  the  office  holders  as  the  inci- 
dental effect  of  the  passage  of  the  act  creat- 
ing the  new  county.  The  general  provisions 
of  the  Constitution  must  yield  when  they 
come  In  conffict  with  other  provisions  of  the 
Constitution  of  a  more  specific,  greater,  and 
more  general  effect  It  cannot  be  contended 
that  tbe  constitutional  convention  ever  In- 
tended to  give  to  the  Legislature  the  power 
to  create  new  conitties,  and  then  to  have  that 
right  abridged  by  the  fact  that  when  they 
undertake  to  do  so.  some  officer's  torm  will 
be  shortened. 

There  are  many  reasons  argued  by  counsel 
for  appellants  why  this  act  should  be  declar- 
ed unconstitutional — because,  they  say.  It 
deprives  the  counties  of  Lawrence  and  Cov- 
ington of  a  I^;al  board  of  supervisors;  be- 
cause Jefferson  Davis  county,  as  created  and 
attached  to  the  Eighth  senatorial  district 
violates  section  255  of  tbe  Constitution;  be- 
cause tbe  act  violates  section  87  of  the  Con- 
stitution. We  see  no  merit  In  any  of  these 
contentions.  Lincoln  and  Lawrence  counties 
In  the  first  place  are  not  complaining  as  to 
their  senatorial  districts  being  affected,  and 
there  Is  ample  provision  In  the  law  to  meet 
every  emergency  raised  by  brief  of  appel- 
lants, even  If  the  record  properly  presmted 
them,  which  It  does  not 
.■it  Is  further  contoided  that  the  chancellor 
allowed  too  large  a  counsel  fee;  but  upon  ex- 
amination of  the  record  in  reference  to  tbe 
testimony  taken  upon  tbls  subject,  we  do  not 
feel  warranted  In  interfering  with  his  decl- 
8l<SL  We  specially  refer  to  the  authorlti^ 
dted  by  counsel  on  both  sides,  and,  since  the 
law  has  been  so  well  collated  by  them,  we 
refer  to  their  citations  of  authority  for  tbe 
contention  of.  each  side. 

Let  the  cause  b«  affirmed,  and  the  bill 
dlgmlaied. 


FLOBIDA  PAOEmO  ft  lOB  00.  T. 

CARNEY. 

(Buprame  Court  of  Florida,  Dlvisioa  B.  Ifardt 

27,  1006.) 

1.  Taxation— CoiXBcnon  of  Ilxjbqal  Tax— 
LiABiUTT  or  CoIXEOrOB. 

Where  a  tax  collector  tranecttuli  hb  ta- 
thority,  and  by  the  seisure,  detoitlon,  and 
threatened  sale  of  property,  forcibly  and  against 
tbe  consent  and  protests  of  a  party,  collects 
from  him  a  sum  for  taxes  which  snch  party 
was  under  no  Imal  obligation  to  My,  and  was 
in  no  way  legally  liable  for  or  subject  to,  and 
which  sach  officer  bad  no  legal  anthoritr  to 
demand  or  collect  from  him,  such  party  bas  the 
right  to  sue  such  offlqpr  indivldaally  for  and  to 
recover  of  him  the  sum  with  interest  so  wrong- 
fully collected. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  46^ 
Cent  Dig.  Taxation,  »  1091^1260.] 

2.  LicxNsss— Wholesale  Meat  Dialebs— 
CoNSTBncnon, 

Under  the  provisions  of  the  following  sec- 
tion 16,  a  610^  p.  9,  Laws  of  1903 :  "Tbat  all 
wholesale  dealers  in  fresh  meats  packed  or  re- 
frigerated shall  pay  to  tbe  state  a  license  tax 
of  one  hundred  aoUara  in  each  county  and  for 
each  place  of  businesa" — tbe  word  "dealer" 
does  not  comprehend  a  person  wlio  merely  boys 
a  commodity  in  one  form  and  converts  it  by 
his  skill  and  labor  into  an  entirely  differmt 
conmiodlty,  and  then  sells  it  such,  for  example, 
as  one  who  buys  lumber  with  which  he  mann- 
factures  furniture  or  any  other  useful  com- 
modity that  he  sells,  cannot  be  termed  a  "dealer 
in  lumber."  Tbe  true  meaning  of  the  word 
"dealer,"  as  It  is  used  in  this  statute  is  one 
who  habitually  and  constantly  as  a  business 
deals  in  and  sells  any  given  commodity ;  and  a 
wholesale  dealer  therein,  comprehends  one  who 
sells  in  large  or  wholesale  quantities  as  contra* 
distingnlshed  frmn  one  who  sells  in  souitl  lots 
at  retail. 

[Bd.  Note.— For  cases  in  point  see  vol.  S2, 
Gent  Dig.  Licenses,  |  87.] 

8.  Saue— Fbesh  Meats. 

The  tax  imposed  by  section  16  of  chapter 
5106,  p.  9,  Laws  of  1903,  is  upon  the  wholesale 
dealer  in  "fresh"  meats  only.  Whether  the 
same  be  either  "packed  or  refrigerated"  it  must 
he,  at  the  time  that  he  sells  it  in  the  ordlntry 
coarse  of  his  busing,  in  that  state  where  it 
can  properly  be  termed  "fresh  meat,"  as  con- 
tradlstingnisbed  trcm  cured  or  salted  meats,  in 
order  to  render  him  liable  to  the  occupational 
tax  imposed  by  said  section. 
4.  Same — Cubeo  Meats. 

Meats  technicallv  known  as  "cored,"  from 
having  been  treated  with  salt  smoke,  etc., 
keep  fn  an  edible  condition  indefinitely  even  In 
the  wannest  latitudes,  whereas  tbe  same  meats 
when  untreated  and  fresh,  though  capable  of 
being  kept  in  their  fresh  and  natural  condition 
for  long  periods  in  a  low  temperature  either 
natural  or   artificial,    quickly  spoil,  become 

Eutrid,  and  unfit  for  food  when  subjected  to 
igh  or  even  mean  or  ordinary  temperatures. 
It  is  upon  the  wholesale  dealer  in  the  last- 
described  commodity  that  the  said  section  16  of 
chapter  5106,  p.  9,  Iaws  of  1803  imposes  the 
license  tax,  and  not  upon  the  dealers  In  cured  or 
salted  meats. 

(Syllabus  by  the  Court) 

Error  to  Olrcnlt  Oonrt,  MarloD  County; 
William  S.  Bnllodc,  Judge. 

Action  by  the  Florida  Pairing  &  Ice  Com- 
pany against  Fipbriam  L.  Oamey.  Judgment 
for  defendant,  and  plaintiff  brtaigi  error. 
Berersed. 
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B.  lii  Andemn,  fbr  plalntUE  In  error.  B. 
A.  Burford,  for  defendant  In  error. 

TATIiOB,  J.  Tbe  plaintiff  In  error  as 
plaintiff  below  sued  tbe  defendant  in  error 
In  tbe  drcnlt  conit  of  Marlon  county  in  an  ac- 
tton  of  trespass  on  the  caae.  Tbe  declara- 
tion alleged  ae  follows:  Tlalntlfl  snes  tbe 
defendant  for  that  the  defendant  on  or  about 
the  3d  Aaj  of  September,  1904,  being  then  tbe 
tax  collector  of  Ifailoa  covntj,  seized,  levied 
iQKm  and  took  Into  his  custody  and  posses- 
Hou  tile  following  described  personal  prop- 
erty of  tbe  plaintiff,  tIz.:  one  wagon,  one 
blat^  male,  and  one  set  of  harness;  that  said 
property  was  then  needed  and  in  actual  use 
by  tbe  plaintiff  In  distributing  and  dellTerIng 
ice  to  Its  customers  In  Ocala  in  said  county; 
that  said  defendant  seized  and  levied  npon 
said  property  solely  for  the  purpose  of  enfor- 
clng  and  compelling  plaintiff  to  pay  a  license 
or  occnpatlonal  tax  under  the  protlBlons  of 
section  16,  c.  5106,  p.  9,  Laws  1903,  of  Flori- 
da, wUch  said  defendant  claimed  and  de- 
manded that  plaintiff  should  pay,  and  which 
tbe  plaintiff  refused  to  pay.  Plaintiff  further 
says  that  It  was  not,  and  never  became,  li- 
able to  pay  said  license  or  occupational  tax, 
and  that  It  was  not  on  said  8d  day  of  Sept^- 
ber,  1904,  nor  at  any  time  prior  thereto,  a 
wholesale  dealer  In  fresh  meats  packed,  or 
refrigerated,  and  that  the  attempted  collec- 
tioD  and  enforcement  of  the  same  from  the 
plaintiff  was  ill^l  and  without  authority  of 
law;  that  the  plaintiff  was  on  tbe  3d  day  ot 
September,  1004,  and  prior  thereto  had  been, 
engaged  In  said  Marion  county  In  the  busi- 
ness of  purchasing  fresh  pork  from  farmara 
and  stof^ralsers,  all  of  which  when  so  par- 
chased  was  by  the  plaintiff  placed  In  refrig- 
erating rocHBS  of  Its  Ice  plant,  and  cured  and 
treated  by  being  salted,  pickled,  and  smoked 
and  converted  Into  breakfast  bacon,  hams, 
shoulderst  and  sides  before  selling  the  same, 
and  that  none  of  said  meat  was  sold  or  dis- 
posed of  at  wholesale  by  plaintiff  while  It 
was  In  a  fresh  state,  nor  until  after  It  had 
been  bo  changed  and  converted  Into  cured  and 
salt  meats  as  aforesaid.  Plaintiff  further 
says  that  the  defradant  seized  and  detained 
Bald  property  under  said  illegal  and  wrongful 
claim,  and  that  in  order  to  recover  the  use 
and  possession  of  said  property  which  plain- 
tiff needed  and  required  in  order  to  conduct 
its  business  as  aforesaid,  the  plaintiff  wai» 
compelled  to  and  did  pay  to  said  defendant 
on  or  about  October,  1904,  the  sum  of  $150, 
being  amount  of  said  tax  so  ill^ally  demand- 
ed, and  that  the  plaintiff  was  constrained  by 
tbe  demand  and  seizure  of  said  property 
made  and  done  by  the  defendant  under  sala 
pretended  1^1  authority  to  pay  said  sum  of 
money  to  the  defendant,  and  was  compelled 
against  Its  will,  and  against  Its  proteet  and 
objections  to  submit  to  said  Illegal  demand 
in  order  to  release  ito  said  pn^erty  so  illegal- 
ly Mtaed  and  detained  tqr  the  defendant 


Plaintiff  says  that  defendant  was  without  le- 
gal right  w  autboritr  to  sela^  levy  iq>on,  or 
take  Its  said  property.  That  said  sum  of  $150 
was  unlawfully  and  wrongfully  collected,  re- 
ceived, and  taken  by  tbe  defendant  from  tbe 
plaintiff,  and  clalma  damages  In  tbe  nun  of 
¥300.'* 

This  declaration  was  demurred  to  by  the 
dtfendant  T^ton  the  following  gronnda: 

"(1)  Because  It  falls  to  state  a  cause  of  ac- 
tion against  tbla  defendant. 

(2)  Because  It  appears  from  the  allegations 
of  the  declaration  that  the  plaintiff  was  li- 
able to  pay  tbe  license  tax  songbt  to  be  oi- 
forced. 

&)  Because  It  appears  tnm  tbe  allegatlcms 
of  said  declaration  that  tbe  plabitlff  was  a 
wholesale  dealer  In  fresh  meats,  pa&ed  or  re- 
frigerated, within  tbe  meaning  of  wctim  16, 
c.  5106,  p.  9,  Laws  of  Florida,  and  was  li- 
able to  tbe  payment  of  the  license  tax  de- 
manded by  this  defendant,  and  now  sought  to 
be  recovered  in  this  caiae. 

(4)  Because  said  declaration  states  a  con- 
cluBim  of  law  Inconsistent  with  tbe  facts  giv- 
en therein." 

At  tbe  bearing  tbe  court  below  sustained 
this  donurrer,  and,  tbe  plaintiff  declining  to 
amend  Its  declaration,  rendered  final  Judg- 
ment that  the  plaintiff  take  nothing  by  Its 
plaint,  that  the  defendant  go  hence  without 
day  and  recover  bis  costs,  ete.  To  have  this 
Judgment  reviewed  the  plaintiff  brings  the 
case  here  by  writ  of  error,  and  assigns  as  er- 
ror the  order  sustaining  the  defendant's  de- 
murrer to  Its  declaration,  and  the  entry  of 
final  Judgment 

The  right  of  the  plaintiff  to  sue  for  and  re- 
cover from  the  defendant  tax  collector  the 
amount  of  money  allied  to  have  been  for- 
cibly collected  from  the  plaintiff  by  him  by 
seizure  and  detention  of  its  property,  In  the 
event  from  the  Interpretation  of  tbe  statute 
under  which  the  defendant  acted.  It  be  found 
that  the  plaintiff  was  not  legally  liable  for 
the  alleged  tax  so  collected.  Is  not  questioned. 
We  do  not  think  that  there  can  be  any  seri- 
ous doubt  but  that  where  an  executive  officer, 
such  as  a  tax  collector,  transcends  his  author- 
ity, and  by  the  seizure,  detention,  and  threat- 
ened sale  of  property,  forcibly,  and  against 
the  consent  and  protests  of  a  party,  collects 
a  sum  for  taxes  for  which  such  party  was  un- 
der no  legal  obligation  to  pay,  and  was  In  no 
way  legally  liable  for  or  subject  to,  and 
which  such  officer  had  no  legal  authority  to 
demand  or  collect  from  him,  ttiat  such  party 
baa  the  right  to  sue  such  officer  Individually 
for  and  recover  of  blm  the  sum  with  interest 
so  wrongfully  collected.  Webb's  Pollock  on 
Torts,  p.  141  et  seq;  American  Bank  v.  Mum- 
ford,  4  R.  I.  478;  Eames  v.  Johnson,  4  Allen 
(Mass.)  382;  Hubbard  v.  Kelley.  8  W.  Va.  46. 
The  legality  of  the  enforced  collection  of  the 
alleged  tax  from  the  plaintiff  by  the  defend- 
ant as  tax  collector  depends,  under  the  allega- 
tions of  the  declaration  that  are  admitted  by 
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the  demmrer,  upon  tte  correct  Interpretatlw 
of  the  following  sectlfm  10,  a  6106,  p.  0,  Laws 
190S: 

"That  all  wholesale  dealers  In  fresh  meats 
packed  or  refrigerated  shall  pay  to  the  state 
a  Itemse  tax  of  oae  hundred  dollars  in  each 
connty  and  for  each  place  of  bu^ess.'* 

The  wwd  "dealer"  as  tued  In  this  statnte 
does  not  comprehend  a  perscm  who  merely 
hujrs  a  commodity  in  one  fbrm  and  conTerta  It 
by  his  skill  and  labor  Into  an  entirely  differ- 
ent commodity  and  then  sells  It;  sodi,  for  ex- 
ample, as  (Hie  who  boys  Imnber  with  whidi 
he  mamifactnres  fnmltnre  or  any  other  nse- 
fol  commodity  that  he  sella,  cannot  be  termed 
a  "deala  In  lumber."  The  tme  meaning  of 
the  word  "dealer,"  as  It  is  used  in  this  statute 
is  one  who  habitually  and  conatantiy  as  a 
business  deals  In  and  sdls  any  giTcn  commod- 
1^,  and  a  wholesale  dealer  therein,  compre- 
hends one  who  sells  In  large  or  wholesale 
quantities  as  contradlsUngidBhed  ^m  (me 
who  sells  in  nnall  lots  at  retail  Qoodwin 
T.  Clark,.  65  M&  280;  Commonwealth  v. 
Qormly,  178  Pa.  68^  M  Atl.  282;  OreraU 
T.  Bezeau,  37  Mich.  906.  The  tax  Imposed  by 
tb»  qwted  section  of  the  statute  is  upon  the 
wholesale  dealer  in  "fresh"  meats  (mly. 
Whether  the  same  be  either  "pfeked  or  re- 
frigerated" it  must  be,  at  the  time  that  he 
sells  It  In  the  ordinary  course  of  bis  business, 
in  that  state  where  it  can  properly  be  termed 
"freeh  meat,"  as  contradlstingutshed  from 
cured  or  salted  meats,  In  order  to  render 
him  liable  to  the  occupational  tax  here  Im- 
posed. Meats  technically  known  as  "cured," 
from  having  been  treated  with  salt,  smoke, 
etc.,  keep  lu  an  edible  (xmdltion  indefinitely 
men  in  tlie  warmest  latitudes,  whereas  the 
same  meate  when  untreated  and  fresh, 
thoagh  capable  of  being  kept  In  their  fresh 
and  natural  oondltlim  ft>r  long  periods  In  a 
low  temperature  either  natural  or  ttrtlflcal, 
quickly  spoil,  become  putrid,  and  unfit  for 
use  when  subjected  to  high  or  even  mean  or 
ordinary  temperatures.  It  is  upon  the  whole- 
sale dealer  In  the  last-described  commodity 
that  the  quoted  section  of  the  statute  imposes 
the  license  tax,  and  not  upon  the  dealer  in 
cured  or  salted  meats.  Cross  t.  Seeberger, 
Collector,  (a  a)  80  Fed.  427.  According  to 
the  auctions  of  the  declaration  In  this  case, 
that  are  all  admitted  to  be  true  by  the  de- 
murrer, the  plaintiff  was  not  a  wholesale 
dealer  In  fresh  meats  within  the  meaning  of 
this  statnte,  and  was  not  subject  to  or  liable 
for  the  tax  that  It  Imposes  upon  such  dealers, 
and  the  defendant  as  tax  (wllector  trans- 
cended his  authority  in  Its  collection  and  en- 
forcement against  him,  and  the  plaintiff  has 
the  right  to  recover  it  back  frmn  him  as  he 
seeks  to  do  this  suit  No  questi(m  Is  pre- 
sented of  immunity  of  the  officer  from  liabil- 
ity here  by  reason  of  the  existence  of  any 
warrant  issued  by  some  other  official,  body 
or  tribunal  under,  and  In,  obedience  to  which 
be  acted  in  the  collection  of  this  tax,  since 
the  statnte  semu  to  leave  the  ascertainment 


of  the  fact  as  to  who  are  liable  to  the  li- 
cense taxes  it  imposes  entirely  In  the  air, 
without  any  prior  listing  or  assessment  by 
any  official  or  board.  In  general  terms  It 
pnMblts,  under  peialtles,  the  c(xiduct  of  any 
of  the  (Mxupatlons  taxed,  without  having 
a  license,  whi(di  (an  be  procured  only  by 
payment  (}f  the  sum  imposed  as  the  tax  tax 
the  given  business.  It  th&i  in  general  terms 
makes  It  the  duty  of  the  tax  collector  to  en- 
force the  payment  of  such  tax  by  selziire 
and  sale  of  property,  leavii^  the  fact  aa  to 
wtio  is  subject  to  such  tax  to  be  asorateined 
by  the  collector  In  the  best  way  that  he  can, 
and  prescribes  no  wanrant  or  otba  writ 
or  process  under  which  he  shall  act  In  mak- 
ing the  required  seizure  and  sale  of  prop- 
erty for  ite  eiforcement. 

From  what  has  been  said  it  follows  that 
the  court  below  erred  in  sustelnlng  the  de- 
murrer of  the  defendant  to  the  plalntitTs 
declaration.  The  judgment  of  the  circuit 
court  is,  therefore,  hereby  reversed  at  the  cost 
of  the  defendant  In  error,  with  directions 
to  overrule  the  defendant's  demurrer  to  the 
second  count  of  tiie  plalntlfTs  declaration. 

HOCKBR  and  PABEHILL,  JJ.,  concur. 

SHACKLEFORD,  0.  X,  and  OOCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  (qjtinloa. 


CEPBBO   V.  HARTRIDQB. 

(Supteme  Conrt  of  Florida,  Division  B.  April 
IS,  1806.) 

1.  B(iniTT— MABtEE's  Rkpobt  —  Notice— Nb* 

CBSsrrT. 

Rule  84  of  the  rules  of  the  circuit  courts  In 
suits  in  equity  is  to  be  construed  in  connection 
with  section  1425  of  the  Revised  Statutes  of 
1892,  and,  so  conatnied.  it  is  the  proper  praj;tice 
for  a  manor  in  chancery  to  give  the  respective 
parties  notice  when  his  report  is  ready  to  be 
filed  in  order  that  they  may  make  such  objec- 
tions and  take  such  exceptions  as  they  may 
be  advised  are  necessary  In  order  that  they 
may  be  In  a  situation  to  present  them  to  the 
court;  and  it  is  a  further  duty  of  the  master 
to  give  notice  to  the  parties  of  the  filing  of  hia 
report,  in  order  that  they  may  be  able  to 
avail  themselves  ot  the  right  of  exuxptioa.  given 
them  by  said  rule  84.  - 

2.  Same— Pbocedube. 

Where  the  record  fails  to  show  that  notice 
was  given  the  appellant  of  the  filing  of  the 
master's  report,  and  there  is  nothing  to  show 
that  appellant  either  expressly  or  impliedly 
waived  notice,  and  the  record  fails  to  show  that 
the  caae  was  set  down  for  bearing  as  provided 
in  rules  85  and  86  of  the  rules  of  the  circuit 
court  in  suits  in  equity,  and  it  appearB  that 
the  cause  was  finally  heard  and  a  fiioal  deirree 
made  without  notice  to  appellant,  tlie  decree 
appealed  from  will  be  reversed. 
(Syllabus  \>v  the  Conrt) 

Appeal  from  Circuit  Gonr^  Duval  County; 
a  M.  Call,  Judge. 

Bill  by  John  E.  Hartrldge  against  Annie 
E.  Ccpero.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  r^anded. 

Samuel  W.  Fox,  for  appellant  M.  U  Jor- 
dan, for  appellee^ 
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HOCKBB,  J.  John  E.  Hartrldg^  by  U.  0. 
Jordan,  bis  solicitor,  on  FebroaiT  ^ 
filed  a  bin  In  tbe  clrcnlt  court  of  DuTal 
fionnty  to  foreclose  a  mortgage  given  to  him 
to  secore  tbe  payment  of  a  note  for  9200, 
with  Interest,  against  Annie  B.  Cepero  (nte 
Annie  Jackson),  tbe  maker  of  tbe  note  and 
mortgage,  and  George  F.  Marklllle^  who  was 
alleged  to  bare  or  claim  an  Interest  In  the 
mortgaged  property  subordinate  to  tbe  mort- 
gage 11«L  Annie  Gepero  filed  an  answer, 
setting  up,  amongst  other  defenses,  part  pay- 
ment A  replication  was  filed  to  this  an- 
swer, and  testimony  taken  by  a  special  mas- 
ter appointed  by  the  court  and  ordered  to 
make  findings  of  law  and  fact  On  the  6th 
of  September.  1905,  the  special  master  filed  bis 
rei»rt  In  tbe  clerk's  office,  making  flndlnga 
therein  of  law  and  fact,  tipon  which  a  final 
decree  in  favor  of  tbe  complainant  was 
made  by  the  clrcnlt  Judge  on  tbe  9th  of  Octo- 
ber, 1905,  decreeing  a  lien  on  the  mortgaged 
property  for  |350.34,  principal  and  interest, 
and  fl^.03  solicitor's  fees.  From  this  de- 
cree an  appeal  was  taken  to  this  coart 

There  are  sereral  errors  assigned,  among 
tbem  that  no  notice  of  the  filing  of  said 
r^rt  of  said  master  was  given  to  or  served 
upon  the  appellant  or  her  counsel  of  record, 
and  that  the  testimony  of  two  witnesses  for 
complnlnant  was  taken  by  tbe  master  without 
notice  to  the  appellant  The  record  does  not 
ahow  that  the  cause  was  set  down  for  hear- 
ing as  provided  for  In  rules  85  and  86  of  the 
roles  of  the  circuit  court  in  suits  In  equity, 
nor  does  the  final  decree  or  anything  In  the 
record  show  that  the  appellant  or  her  eoan- 
Ml  bad  notice  of  the  filing  of  the  master's 
report  or  was  present  when  the  final  decree 
vas  made,  or  that  she  had  notice  of  the  final 
bearing.  Rule  84  of  the  rules  of  the  circuit 
court  In  suits  In  equity  does  not  expressly 
provide  that  a  master  must  give  the  parties 
notice  of  the  filing  of  bis  report,  but  the  prop- 
er construction  of  tbls  rule,  which  is  a  copy 
(except  In  particulars  not  necessary  to  be 
considered  here)  of  rules  83  and  84  of  the 
rales  of  practice  for  the  courts  of  equity  of 
tbe  United  States,  is  to  be  construed  In  con- 
section  with  the  law  as  It  existed  when  the 
rale  was  adopted.  Section  142S,  Rev.  St 
1892,  which  Is  brought  into  the  Revised 
Btatotee  from  the  previous  statute,  provides : 
"In  the  absence  of  provisions  of  the  law  or 
roles  of  practice  of  tbls  stete,  the  rules  of 
practice  in  the  courts  of  equity  of  the  United 
States,  as  prescribed  by  the  Supreme  Court 
tbereof  under  the  act  of  Congress  of  the  8th 
itf  May,  one  thousand  seven  hundred  and  nlne- 
^•two,  shall  be  rules  for  the  practice  of  the 
courts  of  this  state  when  exercising  equity 
Jurisdiction;  and  when  tbe  rulra  of  practice 
to  (Urected  by  the  Supreme  Court  do  not  ap- 
ply, 'ttie  practice  of  the  conrte  shall  be  regu- 
lated by  the  practice  of  the  High  Court  of 
(^ncery  of  England."  This  statute  was 
construed  by  this  court  In  Kabn  v.  Welnland- 
er,89Fla.  210,  22  Sooth.  668;  Ixmg  T.  AndeD- 

4180^18 


■m.  48  Fla.  279,  S7  South.  216.  The  federal 
comtBr  Including  the  United  Stetee  Snpr^nt 
Court,  seem  to  hold  that  the  English  prac- 
tice is  not  abolished  by  the  equity  rule  re- 
ferred to,  and  that  objections  to  the  findings 
of  a  master  or  rulings  by  blm,  must  be  made 
before  him.  If  objections '^are  not  made  or 
exertions  taken  before  the  master,  a  party 
will  not  be  allowed  to  except  or  object  after- 
wards. Gay  Manufacturing  Company  v. 
Camp,  15  a  C.  A.  228,  68  Fed  67;  Topllff 
V.  Topllff,  145  U.  S.  156,  text  173,  174,  12 
Sup.  Ct.  826,  S6  U  Ed.  658 ;  Celluloid  Manu- 
facturing Go.  V.  Cellonite  Manufacturing  Co. 
(a  G)  40  Fed.  476;  Troy  Iron  &  Nail  Fac- 
tory T.  Coming,  6  Blatchf.  (U.  S.)  328,  Fed. 
Cas.  No.  14,196.  An  Interesting  treatment 
of  the  rule  for  tbe  government  of  the  pro- 
ceedings before  the  master  may  be  found  in 
2  Bates  on  Federal  Equity  Proc.  I  772  et 
seq.  The  English  rule  requires  the  master 
to  prepare  a  draft  of  his  report  and  to  give 
notice  to  the  parties  that  the  report  Is  ready, 
in  order  that  they  may  attend  before  tbe 
master,  Inspect  the  report,  obta^  copies, 
suggest  changes,  and  file  objections  thereto; 
for,  under  tbe  English  practice,  after  tbe 
report  has  been  signed  and  settled  no  objec- 
tions will  be  received,  nor  any  changes  made 
by  the  master,  and  the  court  will  not  consider 
an  objection  which  was  not  made  before 
the  master.  Therefore  notice  is  required  to 
be  given  the  parties  that  they  may  have  op- 
portunities to  object,  and  have  their  objec- 
tions made  of  record  before  the  report  is  signed 
and  settled,  and  passed  beyond  the  control 
of  the  master.  It  would  seem,  from  some  of 
tbe  cases  cited  supra,  that  tbls  Is  the  proper 
procedure  in  the  courts  of  the  United  Stetes, 
and  that  the  equity  rule  referred  to  (83)  has 
made  no  change  therein.  It  seems  to  us, 
however,  that  while  that  practice  may  be 
proper  and  unobjectionable,  yet  that  under 
the  rule  (84)  a  party  may  file  his  exceptions 
to  a  master's  report  within  one  month  from 
the  time  of  Its  being  filed  In  tbe  clerk's  office^ 
and  that  he  caimot  be  debarred  of  this  priv- 
ilege by  any  failure  of  the  master  to  give 
him  notice  and  t^portunlty  to  object  to  the 
report  before  the  time  of  Its  filing  or  after- 
wards. Where  proper  notice  of  the  filing 
of  bis  report  has  not  been  given  by  the  mas- 
ter, bis  report  should  not  be  confirmed,  and 
no  decree  should  be  entered  thereon  without 
tbe  consent  of  all  the  parties  expressly  or 
Impliedly  given.  In  2  Bates,  f  772,  supra. 
It  Is  said:  "It  Is  a  fundamentel  principle 
of  all  Just  and  enlightened  Judicial  proced- 
ure that  in  subordinate  courts  the  parties 
shall  have  an  opportunity  to  make  objections 
and  reserve  exceptions  for  the  purposes  of 
a  review  In  a  supreme  tribunal,  and  this 
right  Is  p  ecu  red  In  the  master's  oflSce  by  the 
most  rigid  rules  which  the  master  cannot  dis- 
regard without  having  the  report  set  aside, 
or  referred  back  to  him  by  the  court  with  the 
direction  that  be  observe  the  regular  proced- 
ure and  respect  the  rights  of  the  parties  by 
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giving  fbem  an  opportunity  to  Interpose  their 
oldecttons."  Inasmach  aa  oar  records  show 
a  Tery  loose  practice  In  many  cases  In  regard 
to  tlie  appointni«it  of  mastm  and  In  con- 
ferring powers  upon  them  of  making  findings 
on  the  law  as  well  as  the  facts,  as  well  as  in 
their  methods  of  procedure,  we  cannot  refrain 
from  calling  the  attention  of  the  profession 
to  the  whole  of  chapter  80,  In  2  Bates  on 
Federal  Egult7  Procedure,  which  In  most 
respects  Is  applicable  to  our  system. 

Because  the  record  falls  to  show  that  no- 
tice was  given  the  appellant  of  the  filing  of 
the  master's  report,  and  there  Is  nothing 
th^ln  to  show  that  she  either  expressly  or 
Impliedly  waived  notice,  and  the  cause  was 
apparently  heard  finally  and  the  final  decree 
made  without  notice  to  her,  the  decree  ap- 
pealed from  Is  reversed  at  the  cost  of  the  ap- 
pellee, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  law. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFOBD.  G.  J.,  and  COCEBELL 
and  WHITFIEUD,  JJ.,  cor«nir  in  the  opin- 
ion. 


HOODLESS  T.  JEBNIOAN. 
(Supreme  Court  of  Florida,  DivWon  A.  April 
24.  10063 

1.  APPBAI.  AHD  BbKOB— BUBDIR  OV  SHOWING 

Ebbob. 

The  duty  devolves  upon  the  plaintiff  in 
error  or  his  counsel  upon  reaort  to  an  appel- 
late court  to  make  the  errors  complaint  of 
clearly  to  appear.  If  th»  In  tmth  exist,  by  a 
proper  record  of  all  the  uicta  and  circumstances 
pertinent  to,  and  connected  with  such  alleged 
error,  and  in  exhibiting  them  the  duty  likewise 
devolves  upon  him  to  exhibit  all  such  facts  and 
drcumstancea  fairly  and  truly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Z, 
Gat.  Dig.  Appeal  and  Error,  |  S67a] 

2.  EzOBPTions,  Bnx  or— Contents— Admis- 

aiOM  AND  Bbjectioh  op  Evidence. 

The  ruled  contemplate  that  In  making  up 
bills  of  exceptions  based  upon  the  admission  or 
ndectlon  of  evidence,  where  the  evidence  ad' 
mitted  or  rejected,  forming  the  sabject  of  the 
exception,  does  not  in  and  of  itself  show  upon 
its  face  Its  pertinency  and  relevancy  to  the  is- 
sae  being  tried,  and  there  Is  other  evidence 
either  adumitted,  or  proffered  and  rejected,  that 
will  connect  It  with  the  case  and  show  Its  rel- 
evance or  pertinence,  such  other  connecting  evi- 
dence should  be  set  forth  in  the  bill  of  excep- 
tions so  as  to  enable  the  appellate  court  fully 
and  fairly  to  pass  upon  the  propriety  or  im- 
propriety of  the  admission  or  rejection  thereof. 
8.  Appeal  and  Ebbob  — Pbiob  Decision  — 

Law  of  the  Case. 
The  principles  enunciated  in  the  former  opin- 
ion in  this  case  (Hoodless  t.  Jemlgan,  85  Sonth. 
656,  46  Fla.  213)  have  become  the  law  of  this 
case,  and  cannot  be  reviewed  or  reversed  upon 
this  writ  of  error. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  8  4358.] 

4.  Tbiai.— Objections   to    Evidence  — De- 
findince  on  Eztbarbous  Facts. 

Objections  Interposed  to  the  introduction 
In  evidence  of  written  Instruments  which  do 
not  appear  upon  the  face  thereof,  but  would 


have  to  be  proved  by  eztraneoo*  evidence  should 
be  overrule,  unless  auch  extraneous  evldenee 
has  been  previously  introduced. 

5.  Saks  —  iNTBODUOTiOK  or  BvinmiraB— Ce- 
des. 

In  both  civil  and  criminal  caaea  the  trial 
court  is  authorized  to  regulate  the  order  of  the 
Introduction  of  evidence,  and  ita  discretion  in 
this  matter  will  only  be  interfered  with  by  an 
appellate  court  when  a  dear  lUraae  thereof  is 
made  to  appear. 

[Ed.  Note. — For  cases  In  '  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  |  3^1;  vol.  1^, 
Cent  Dig.  Criminal  Law,  fi  8063.1 

6.  Same— Motion  to  Stbikb  Out. 

A  motion  to  strike  out  from  the  evldoice 
several  documents  or  instruments  as  an  en- 
tirety should  be  denied  If  any  of  said  instru- 
ments was  iHToperly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  S  24&] 

7.  Appeal  and  Ebbob— BfATma  RsmwABU 

— Objectionb  Not  Raised  Below. 

An  appellate  court  will  not  consider  any 
grounds  of  objection  to  the  admissibility  of 
evidence,  except  such  as  were  made  in  the  court 
below;  the  plaintiff  In  error  being  confined  to 
the  specific  grounds  of  objectlcm  made  by  him 
in  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  voi.  2, 
Cent.  Dig.  Appeal  and  Error,  S  125a] 

8.  Saicb  —  Pbesuuftions  —  Mattebs  Not 
Shown  bt  Reoobd. 

Where  the  bill  of  exceptions  falls  to  show 

at  what  stage  of  the  proofs  certain  evidence 
was  offered  or  for  wiiat  purpose  and  the  grounds 
upon  which  the  introduction  of  such  evidence 
was  objected  to  and  the  groniidB  upon  which  the 
same  was  excluded,  we  cannot  presome  error 
in  the  exclusion  of  such  evidence,  every  pre- 
sumption being  in  favor  of  the  correctness  of 
the  rulings  made  by  the  trial  judge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  SS  8735-3737.] 

0.  Same— Failitbe  to  Except. 

Whm  the  bill  of  exceptions  does  not  show 
the  ruliug  of  the  court  upon  a  motion  for  a  new 
trial  or  any  exception  to  such  ruling,  an  ap- 
pellate court  cannot  consider  the  merite  of  such 
motion  or  any  assignment  of  error  baaed  there* 
on. 

[Ed.  Note^For  cases  in  pointy  see  vd.  8, 
Gent.  Dig.  Appeal  and  Error.  »  2944^-2046.] 

10,  Coubts— Rules  of  Coubt— ErracT. 

An  appellate  court,  equally  with  suitors,  is 
bound  by  ite  rules,  and  they  must  be  construed 
as  statutes  would  be  construed. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  13, 
Gent.  Dig.  Courte,  fi  295.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Santa  Rosa  Oounty ; 
Francis  B.  Carter,  Judge. 

Action  by  W.  L.  Jemlgan  against  John 
Kradiess.  There  was  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Amos  &  West,  for  plaintiff  In  error.  Dan- 
lei  Campbell  &  Son,  for  defendant  In  error. 

SHACKLEFOBD,  O.  J.  The  defendant  In 
error  as  plaintiff  brought  an  action  of  eject- 
ment against  the  plaintiff  In  error  as  defend- 
ant In  the  circuit  court  for  Santo  Rosa  county 
to  recover  the  possession  of  a  certain  de- 
scribed tract  of  land,  and  for  mesne  profits. 
A  trial  was  had  at  the  Spring  term,  1905,  of 
said  court*  whldi  resulted  In  a  verdict  and 
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jodsment  for  the  plalntUf,  to  which  Judgment 
the  def radant  took  a  writ  at  error  retnmable 
to  the  present  term. 

Thli  Is  the  second  time  this  case  has  beeaa 
brought  here  hj  the  defendant  See  Hood- 
less  T.  Jernlgan,  46  Fla.  213,  35  South.  656. 
niat  judgment  was  reversed  for  certain 
errors  and  Irr^larlties  found  In  the  Terdlct 
and  Judgment 

Twenty-one  errors  are  assigned,  some  of 
which,  however,  are  expressly  abandoned, 
and  others  are  not  argued.  In  his  brief  the 
plaintiff  in  error  says  that  "the  assignments 
of  MTor  numbered  from  1  to  6  raise  the 
same  questions,  practically,  as  those  num- 
bered from  9  to  14,  Inclnstve,  and  will  "be 
considered  together."  We  shall  follow  his 
eiample  in  so  treating  them,  so  far  as  we 
can  do  so,  and  at  the  same  time  makethlsopln- 
ion  clear  and  intelligible.  Howevw,  before 
taking  up  these  assignments  It  may  be  well 
to  call  attention  to  the  fact  that  the  tran- 
script contains  both  an  ordinary  and  an  evi- 
dentiary bill  of  exceptions,  which  were  made 
up  and  presented  to  the  trial  Judge  prior  to  the 
15 tb  day  of  May,  1905,  on  which  date  the  new 
rules  adopted  by  this  court  on  the  2d  day  of 
March,  1906,  went  Into  efFect  therefore,  the 
new  rules  have  no  applicability  In  the  instant 
case.  The  sixth,  seventh  and  eighth  head- 
notes  of  the  former  opinion  rendered  by  us 
In  this  case  (Hoodlesa  v.  Jemigan,  46  Fla. 
213,  35  South.  656)  will  prove  Instructive. 
They  are  as  follows : 

"(6)  The  evidentiary  and  ordinary  bills 
of  exc^>tlons  must  be  made  up  separate  and 
dlBtinct  from  each  other,  and  each  must  be 
sufflcient  and  complete  in  itself  to  review  the 
errors  designed  to  be  presented,  and  a  refer- 
ence by  tbe  court  from  one  to  the  other  la  not 
permlsidble,  to  aid  defects  In  either. 

"(7)  The  duty  devolves  upon  the  plaintiff 
to  error  or  his  counsel  upon  resort  to  an  ap- 
pellate court  to  make  the  errors  complained 
of  clearly  to  appear,  if  they  In  truth  olst, 
by  a  proper  record  of  an  the  flacts  and  clr- 
cam stances  p^tlnent  to.  and  connected  with 
SQCh  alleged  error,  and  In  ochibltlng  them 
the  duty  likewise  devolves  uptm  him  to  ex- 
hibit all  such  Acts  and  circumstances  fairly 
and  truly. 

"  (  8)  The  rules  contemplate  that  In  making 
up  bills  of  exceptions  based  upon  the  ad- 
mission or  rejection  of  evld«ice,  where  the 
evidence  admitted  or  rejected,  forming  the 
subject  of  the  exception,  does  not  In  and  of 
ItseU  sbow  vpon  Urn  face  lis  pertinency  and 
rrierancy  to  the  Issue  bring  tried,  and  there 
is  other  evidence  rither  admitted,  or  prof- 
fered and  rejected,  that  will  connect  tt  with 
the  case  and  show  its  relevance  or  pertl- 
ceno^  wodi  other  connecting  evidence  should 
be  set  forth  In  the  blU  of  en»pttons  so  as 
to  enable  the  appellate  court  fully  and  fairly 
to  pass  upon  the  propriety  or  impropriety  of 
the  admldskm  or  rejection  thereof." 

Also  ses  the  authorities  cited  In  that  opln* 


Ion,  and  Daytona  Bridge  Company  v.  Bond, 
47  ria.  136,  86  South.  445;  Florida  Land 
Rock  Phosphate  Oo.  v.  Anderson  (Fla.)  89 
South.  392.  The  principles  enunciated  In  the 
headnotes  which  we  have  Just  set  forth,  as 
well  as  those  found  in  our  former  opinion 
generally,  have  become  the  law  of  this  case. 
See  Anderson  v.  Northrop,  44  Fta.  472,  S3 
South.  419 ;  Louisville  &  Nashville  B.  R  Co. 
V.  Jones  (Fla.)  89  South.  485. 

The  first  five  assignments  are  based  upon 
rulings  of  the  trial  court  admitting  in  evi- 
dence, over  the  defendant's  objections,  cer- 
teln  specified  written  inetrumentB,  which  we 
deem  it  unnecessary  to  describe  In  detail  or 
to  set  forth  at  length  the  objections  Inter- 
posed thereto.  Generally,  it  will  suffice  to 
repeat  what  we  safd  in  our  former  opinion, 
46  Fla.  213,  text  220.  35  South.  666^  text  669: 
"As  we  have  seen,  being  confined  to  the  or^ 
dlnary  bill  of  ezceptions,  we  can  consider 
only  what  It  presents.  We  find  that  it  falls 
to  state  at  what  stage  of  the  proofs  the  evi- 
dence was  offered  and  admitted  over  defend- 
ant's objections,  which  forms  the  basis  of 
this  assignment  Neither  are  we  informed 
for  what  purpose  the  same  was  offered." 
For  all  practical  purposes  this  language  is 
applicable  to  all  of  the  first  five  asBignmenta. 
This  being  true,  unless  the  grounds  of  objec- 
tion to  the  Introduction  in  evidence  of  these 
several  Instruments  are  apparent  on  the  face 
thereof,  we  must  hold  that  no  error  was  com- 
mitted In  admitting  them,  especially  as  they 
were  all  admitted  subject  to  a  motion  to 
strike.  Inn  other  words.  If  extraneous  evi- 
dence was  necessary  to  show  the  inadmis- 
sibility of  the  instruments  and  It  has  not 
been  made  to  appear  to  us  that  such  evidence 
had  been  Introduced  In  the  trial  court,  at 
the  time  these  Instruments  were  offered,  we 
could  not  hold  that  any  error  was  committed. 
See  Thomas  v.  Williamson  (decided  here  at 
the  present  term)  40  South.  831.  It  Is  also 
settled  law  In  this  court  that  the  trial  court 
is  authorized  to  regulate  the  order  of  the 
Introduction  of  evidence,  and  Its  discretion 
In  this  matter  will  only  be  interfered  with 
by  an  appellate  court  where  clearly  abused. 
See  Pittman  v.  State  (decided  here  at  the 
present  term)  41  South.  385,  and  authorities 
therein  cited ;  15  Ency.  PI.  &  Pr.,  383  et  seq. ; 
Abbott's  Trial  Brief,  Civil  Jury  Trials  (2d 
Ed.)  114, 120. 

Tested  by  these  principles,  It  seems  to  ua 
tlmt  each  and  every  of  the  first  five  assign- 
ments must  fail. 

The  ninth  to  the  thirteenth  assignments, 
Inclusive,  are  based  upon  the  denial  of  the 
d^endant'a  motion  to  strike  out  Oie  several 
Instruments  offered  and  admitted  In  evidraica 
over  the  defendant's  objections,  and  which 
admission  formed  the  baala  for  the  first  five 
assignments  which  we  have  Just  treated. 
We  find  that  the  ordinary  hilt  of  exceptions 
discloses  the  fallowing  proceedings  concern- 
ing the  motion  in  Question,  tha  denial  ctf 
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which  forms  the  predicate  for  the.flve  asslgih 
meats  which  we  are  now  considering:  "The 
said  plaintiff  having  concluded  and  submitted 
his  evidence,  the  said  defendant  moved  the 
court  to  strilce  ont  the  following  papers  offer* 
ed  in  evidence  by  the  plaintiff,  Tic:  The  deed 
from  B.  N.  Jemlgan  to  W.  h.  Jemtgau;  the 
deed  from  L.  M.  Rhoda,  commissioner,  to  B. 
N.  Jemlgan;  the  order  of  sale  and  order  con- 
firming sale  and  the  record  of  the  probate 
conrt  In  refer^ce  to  commissioner's  sale  of 
the  real  estate  of  the  estate  of  John  Woods; 
the  sheriff's  deed  from  John  W.  Butler,  sher- 
iff, to  John  Woods;  the  certified  copies  of  the 
minutes  of  the  court  re-establishing  two  Judg- 
ments and  executions  In  cases  of  A.  A  G. 
Forshelmer  and  J.  Gundershelmer  &  Co. 
against  Crlgler,  Batchelder  &  Pooley,  on  the 
groimds  stated  in  each  instance  In  the  objec- 
tions of  defendant  to  the  admission  of  said 
paper  or  papers  In  evidence  at  the  time  of 
Its  belDg  offered,  all  of  which  said  objections 
are  now  renewed  and  urged  In  support  of  this 
motion  to  strike.  But  the  said  Judge  over- 
ruled the  said  motion  and  permitted  the  said 
papers  to  remain  In  evidence,  to  which  rul- 
ing the  defendant  then  and  there  excepted." 

It  will  be  observed  that  the  motion  sought 
to  have  strlclcen  ont  all  of  the  several  papers 
enumerated  therein  as  an  ^tlrety  we 
have  repeatedly  decided  that  a  motion  to 
strike  out  the  whole  of  a  witness'  testimony 
should  be  d«iled  if  any  portion  of  said  testi- 
mony so  sought  to  have  stricken  was  admis- 
sible. See  Freeman  v.  State  (Fla.)  S9  South. 
785.  and  authorities  therein  cited.  It  neces- 
sarily follows  that  a  motion  to  strike  out 
several  documents  or  instruments  as  an  en- 
tirety should  be  denied  If  any  of  said  Instru* 
ments  was  properly  admitted.  This  is  prac- 
tically what  we  held  In  the  opinion  rendered 
by  us  in  the  Instant  case  when  It  was  here 
before.  46  Fia.  213,  35  South.  656.  Also 
see  Markey  t.  State,  47  Fla.  38,  87  South. 
63,  and  authorities  therein  cited.  It  will  also 
be  noted  that  the  only  grounds  stated  In  the 
motion  to  strike  out  were  the  objections 
made  to  the  admission  In  evidence  of  the 
several  instruments,  which  were  renewed 
and  urged  In  support  of  the  motion  to  strike. 
To  the  grounds  of  objection  the  plaintiff  in 
error  Is  restricted  her&  We  have  already 
decided  that  no  error  has  been  made  to  ap- 
pear to  ns  In  the  admission  of  any  of  these 
papers,  and  we  must  now  bold  that  no  error 
has  been  made  to  appear  In  the  denial  of 
this  motion.  We  also  call  attention  to  what 
we  have  said  concerning  motions  to  strike 
out  evidrace  In  Walker  v.  Lee,  40  South.  881, 
and  PIttman  v.  State,  41  South.  886,  both  of 
which  were  decided  here  at  the  present  term. 
Also  see  the  authorities  cited  In  those  two 
opinions. 

The  sixth  assignment  Is  predicated  upon 
the  ruling  of  the  trial  court  In  refusing  to 
permit  the  defendant  to  propound  the  follow- 
ing question  to  witness,  W.  L.  Jernigan; 


"Wore  you  acquainted  with  that  portlra 
the  property  being  about  three  acres  in  tlie 
northwest  quarter  of  the  south  half  of  lot  2  In 
controvmy  In  this  suit?"  The  asslgnmCTt 
of  error  also  sets  forth  another  question,  the 
refusal  to  permit  the  answer  to  which  Is  also 
sought  to  have  reviewed  here,  but,  as  the 
question  we  have  copied  above  Is  the  only  one 
argued  by  plaintiff  In  error,  we  confine  our- 
selves to  It  We  find  that  even  this  question 
Is  not  properly  before  us  for  consideration 
for  the  reason  that  the  ordinary  bill  of  ex- 
ceptions shows  nothing  except  the  propound- 
ing of  this  question  by  the  defendant  to  the 
witness  on  hia  cross-examination  and  the 
fact  that  plaintiff  objected  thereto,  which 
objection  was  sustained,  to  which  an  excep- 
tion was  noted.  We  are  not  advised  In  what 
connection  the  question  was  asked  or  for 
what  purpose,  and  have  no  Information  as  to 
what  facts  he  had  testified  to  on  his  exami- 
nation in  clilef.  We  are  not  even  advised 
as  to  what  the  grounds  of  the  objection  were 
or  In  what  way  the  defendant  was  harmed 
by  the  witness  not  being  permitted  to  answer 
it  Unless  the  contrary  Is  clearly  made  to 
appear,  every  presumption  Is  In  favor  of  the 
correcbiess  of  the  rallngs  made  by  the  trial 
Judge.  See  Clements  v.  State,  decided  here 
at  the  present  term,  and  authorltlee  therein 
cited.  We  also  refer  to  Volusia  County 
Bank  T.  Blgelow,  45  Fla.  638,  33  South.  704, 
tenth  headnote,  as  being  In  point 

What  we  Iiave  said  in  disposing  of  the 
sixth  assignment  Is  also  applicable  to  the 
seventh  assignment 

The  remaining  assignments  are  either 
abandoned  or  not  argued,  with  the  exception 
of  the  twenty-first,  which  Is  based  upon  the 
denial  of  defendant's  motion  for  a  new  trial. 
However,  the  ordinary  bill  of  exceptions  fails 
to  show  any  ruling  of  the  court  on  this  mo- 
tion, or  any  exception  thereto,  therefore  we 
cannot  consider  It  Parnell  v.  State,  47  Fla. 
90,  36  South.  165;  Jacksonville  Electric  Co.  t. 
Adams  (Fla.)  39  South.  183. 

We  regret  that  these  various  asslgnmenta 
are  not  so  presented  to  us  that  we  can  con- 
sider them,  but  as  we  have  several  times 
enunciated,  *^e  appellate  court,  equally 
with  suitors,  is  bound  by  its  rules,  and  they 
must  be  construed  as  statutes  would  be  con- 
strued." See  Florida  Land  Rock  Phosphate 
Co.  V.  Anderson,  60  Fla.  516,  38  SontiH.  882, 
and  authorities  there  cited. 

No  error  having  been  made  to  appear  to 
us,  the  Judgmrat  must  be  affirmed,  and  it  Is 
so  ord^nd,  at  t3ie  cost  of  the  plaintiff  In 
error. 

COCKRBLL  and  WHITFIELD.  JJ^  con- 
cur, 

TAYLOR  and  HOOKER,  JJ.»  concar  in 

the  opinion. 

PABEHILL,  diaquallfled. 
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LOGAN  T.  OHILDS. 

fSupreme  Court  of  Florida,  Dlvisioti  A.  April 
10.  1906.  On  Rehearing,  May  1>  1006.) 

3.  Habka.8  Cobfus— Scope  or  Riuedt. 

Our  power  to  review  by  the  writ  of  habeas 
corpaa  convictionH  In  a  municipal  conrt  la  ra- 
stncted.  Where  its  findings  show  a  violation 
of  an  ordinance  and  the  aentmce  is  within  its 
penalty,  further  findings  mar  rejected. 
2.  UmnoiPAi.  Cobfoba.tioiib— 8BWA.aB~UsB 
OF  Cbsspoou. 

The  dmunciatlon  hj  statute  of  certain 
nsei  of  the  contents  of  ceespools  does  not  In- 
hibit to  municipalities  the  adoption  of  ceesports 
as  a  part  of  it»  system  of  sanitation. 
8.  Evidence— JxTDioiAZ.  Notice. 

The  court  does  not  know  judicially  that  a 
municipal  ordinance  providing  for  CMipo<^  is 
itB  system  of  sanitaoon  la  opprea^ve  or  un- 
reasonable. 

4.  CONSTITUnOHAL  Ll.W— POLIOX  POW»- 

Health  Rsquutions. 
Inferential  and  consequential  damage  to 
private  property  arising  out  of  health  laws 
does  not  violate  the  federal  Ocmstittttlon. 

On  Rehearing. 
K.  HuxTS— Staib  asd  Local  Boabd*— Mv- 

NldPAI,  COBPCUATIORB— COHTBOL  BT  SXATI. 
Article  15,  3,  of  the  Constitution,  confer* 
ring  '^aupervision"  of  matters  of  public  health 
upon  the  state  board,  subject  to  Icsialative  con- 
trol, has  no  applfeation  when  It  is  shown  the 
board  declines  to  interfere  with  a  municipaJ 
ordinance. 

6.  JUDGUBRT— SCOFB    OT  DKTKBHINATXOIT— 

PABrmcB. 

A  board  and  Its  officer  not  being  parties 
to  a  record,  the  court  should  not  undertake  to 
define  the  officer's  powers. 
(Syllabns  by  the  Gonrt) 

* 

Error  to  ClFcult  Court,  Polk  County; 
Joeeph  B.  Wall,  Judge. 

Petition  by  H.  P.  Logan  against  J.  B.  Ghllds 
for  a  writ  of  habeas  corpus  to  secure  petition- 
er's discharge  from  custody.  A  motion  for  a 
discharge  was  denied,  and  petitioner  was 
remanded  to  custody,  and  brings  error.  Af- 
flnned. 

H.  K  Ollipbant,  for  plaintiff  In  enot. 
Wilson  &  Boswell,  for  defendant  In 

COCEBELL,  J.  Xntalapetltlon  for  a  habeas 
corpus,  H.  P.  Logan  alleged  that  he  was  nndar 
unlawful  arrest  and  Imprisonment  1^  J.  B. 
Cbllds,  the  marshal  of  Bartow,  FUu,  under  a 
risATgt  In  the  mayors  court  "of  not  removing 
or  tearing  down  a  closet  or  cl<»etB  of  his,  the 
petitioner.  In  block  10,  of  said  city;  that 
■Bid  petitioner  has  violated  no  law,  and  said 
acta  of  said  mayor  are  void ;  any  ordinance 
of  said  city.  If  there  be  Boch,  requiring  the 
petitioner  to  tear  down  or  move  his  closet  is 
void  and  unconstitutional."  The  writ  was 
fssned  bj  a  court  commissioner  upon  this 
petition  retnmable.  before  the  circuit  judge. 
The  marshal's  return  set  forth  the  proceed- 
ings of  the  mayor's  court,  showing  the  con- 
Tlction  of  the  petitioner  "of  owing  and  main- 
taining a  doeel;  and  refusing  to  remove  the 
■ame  from  hia  property,  but  that  the  defend- 
ant does  not  use  the  cloeet,"  and  fining  him 
(100  and  costs  with  the  alternative  penalty 


that  he  be  put  to  labor  on  the  streets,  or 
other  public  works  of  the  city  for  the  term  of 
00  days.  The  ordinance  violated  Is  oitltled 
"Afi  ordinance  for  the  preservation  of  the 
health  of  the  city  of  Bartow  and  Its  inhab- 
itants and  providing  for  the  locating,  making 
and  construction  of  cesspools,  and  requiring 
all  water-closets  and  privies  in  blocks  where 
cesspools  shall  be  located  to  be  connected 
therewith,  and  providing  a  poulty  for  the 
vlolatl(m  of  the  provlslcm  of  the  same." 
The  first  secUfiO  provides  fbr  the  location  ct 
cesspools.  The  second  reauires  all  dosets  in 
blocks  where  cesspools  are  located  to  be  fiuBh 
closets  and  connected  In  sdentlflc  and  aanl- 
tary  manner  with  said  cesspools,  under  su- 
pervlsitnt  and  declares  It  unlawful  for  any 
person  "to  own,  use,  or  maintain  any  optta 
wat«-closet  or  privy  In  said  blodE**  und» 
penalty  of  a  fine  not  exceeding  |100  or  by 
imprisonment  In  the  dty  jail  not  to  exceed 
90  da^  or  by  both  fine  and  imprisonment  at 
the  discretion  of  the  mayor.  The  third  sec- 
tion makes  It  the  duty  of  the  mi^for  to  notify 
those  using,  maintaining,  or  owning  open 
water«Ioeets  or  privies  In  said  blodc  to 
Immediately  discontinue  the  use  of  and  re- 
move the  sam^  and  upon  failure  and  r^usiU 
to  comply  with  the  noUce  for  80  days  to  Issue 
his  warrant,  and  have  them  brought  before 
him  to  be  dealt  witii  In  accordance  with  the 
ordinance^  The  fourth  and  last  section  mere- 
'ly  puts  the  ordinance  in  force  opcm  approval. 

Upcm  this  return  the  petitioner  moved  for 
his  discharge  alleging  the  invalidity  of  the 
ordinance  upon  the  gronnda  that  it  Is  In  con- 
flict with  chapter  4846,  p.  118,  Acta  of  18B5, 
that  It  deprives  him  of  llborty  and  property 
without  due  process  of  law,  and  that  it  Is 
oppressive  and  unreasonable. 

The  motion  was  doded.  and  the  petitioner 
remanded  to  the  custody  of  the  marshal, 
but  a  writ  ot  error  was  allowed  which  has 
been  made  returnable  April  2, 1906. 

This  is  not  an  appeal  de  novo  nor  a  writ 
of  error  to  the  judgment  of  the  mayor's 
court;  all  atq;)ealable  matters  merely  are 
finally  adjtklged  In  the  circuit  court,  wUch 
has  jurisdiction  over  such  vrhen  pcapaety 
invoked.  This  restriction  or  llmltatioa  vpou 
oar  jurisdiction  r^iden  unnecessary  a  dis- 
cussion of  some  of  the  pxtvosltlons  advanced 
in  the  brief  filed  for  the  plaintiff  In  error. 

Under  the  ordinance  the  mayors  raurt  was 
antliorized  to  Impose  the  penalty  that  was  Im- 
posed for  Its  violation  by  one  who  should 
own  or  use  or  maintain  an  open  water-closet, 
and  there  Is  a  specific  finding  that  the  pe- 
titioner did  own  and  maintain  a  closet  and 
the  further  finding  that  he  does  not  use  the 
closet,  and  refuses  to  remove  the  same  from 
his  proper^,  may,  on  this  hearing  at  least, 
be  rejected  as  surplusage. 

We  find  nothing  In  sectltm  2,  C  4846,  p.  118» 
of  the  Laws  of  1806,  in  conflict  with  the  or> 
dlnance,  nor  in  the  g^eral  snper^slon  and 
duties  therein  cast  upon  the  state  health 
officer.  There  Is  much  in  that  Btatote  that  i> 
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difficult  if  not  Impossible  of  comprehension, 
bat  If  it  be  that  the  L^slature  could,  and 
has  therein  confered  u[>on  the  health  of- 
ficer power  to  override  mnnlcipal  ordinances 
upon  matters  relating  to  the  health  of  its 
citizens,  it  has  not  undertaken  to  take  aw^ 
all  the  power  theretofore  conferred  npon 
municipalities  found  In  section  677  of  the 
Revised  Statutes  of  1892,  unless  and  except 
and  until  the  said  officer  shall  ratify  and 
.  approve  what  may  be  done  by  them.  Section 
2  of  the  act  does  not  declare  cesspools  "san- 
itary nuisances,"  but  only  denounces  the  "con- 
tents" thereof  together  with  fllth,  oflfal  garb- 
age, foul  water,  dye  water,  urine,  stable 
manure,  and  other  offensive  substance  detri- 
mental to  health,  which  are  thrown,  placed, 
or  allowed  to  remain  upon  private  premises, 
streets,  avenues,  alleys,  sidewalks,  gutters, 
public  reservation  or  open  lots  within  any 
dty,  town,  or  village.  Upon  the  face  of  the 
ordinance  there  is  no  positive  showing  of  a 
violation  of  this  statute. 

There  Is  an  entire  absence  of  proof  by  way 
of  expert  testimony  or  otherwise,  should  such 
testimony  be  admissible  in  this  proceeding, 
to  show  the  ordinance  offensive  and  unrea- 
sonable, and  as  our  Judicial  knowledge  upon 
the  question  of  sanitation,  as  to  which  those 
learned  in  such  matters  differ.  Is  necessarily 
limited,  we  do  not  feel  disposed  to  Interpose 
our  opinion  as  against  that  of  those  who  are 
by  law  intrusted  therewith. 

The  federal  question  sought  to  be  raised 
is,  to  our  minds,  conclusively  answered  in  tbe 
ne^tive  by  the  Supreme  Court  of  the  United 
States  In  the  recent  case  of  California  Re- 
duction Co.  V.  Sanitary  Reduction  Works 
of  San  Francisco,  199  D.  S.  30G,  26  Sup.  Ot 
100,  &0  L.  Ed.  — .  The  Injury  to  property  Is 
Incidental  and  consequential  and  such  as  all 
(dtlzeoa  may  be  made  to  suffer  in  the  Interests 
of  the  public  health.  The  reasoning  of  the 
case  cited  is  conclusive  upon  several  of  the 
points  raised  here  and  we  are  content  with- 
out farther  discussion,  to  rest  upon  argu- 
ments there  used  by  Mr.  Justice  Harlan  who 
pronounced  the  opinion  for  that  court 

The  Judgmrait  la  affirmed,  at  the  cost  of 
the  plaintiff  in  error. 

SEACELEFORD.  C  J.,  and  WHITFIBLD, 
J.,  concur. 

TATLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  <vinlon. 

On  Rehearing. 

COCKRETiL,  J.  In  his  petition  for  re- 
hearing the  plaintiff  in  error  suggests  that  we 
overlooked  section  2,  art  15,  of  the  Consti- 
tution, which  reads:  '*The  state  board  of 
health  shall  have  supervision  of  all  matters 
relating  to  public  health,  with  such  duties, 
powers  and  responsibilities  as  may  be  pre- 
scribed by  law."  This  section  was  not  over- 
locked  but  has  no  application  to  tbe  caw 


in  that  It  does  not  appear  the  state  board  of 
health  exercised  or  sought  to  exercise  any 
supervision  In  the  premises;  on  the  con- 
trary, the  only  proffer  of  evidence  in  that 
direction  was  to  tbe  effect  that  the  board 
would  not  interfere. 

Neither  the  state  board  of  health  nor  its 
health  office-  are  parties  to  this  cause  and  wo 
should  not  therefore  comply  with  the  peti- 
tioner's request  to  define  more  clearly  the 
health  officer's  powers. 

The  petition  Is  denied. 


(116  LaO 
No.  16,82a 

HOIiLroAT       HAMMOND  STATE  BANK 

et  al.  (CALMBS,  Intervener). 
(Supreme  Court  of  I^onislana.  March  26,  1906.) 

1.  DKPOSrrABIES— CORTBACT— ConSTBUonoN — 

LiABiunss. 

Where  real  estate  It  sold  by  authentic  act, 
but  the  buyer  does  not  take  possession  under 
the  act,  and  tbe  price,  instead  of  being  paid, 
ia  deposited  In  bank  subject  to  the  condltioa 
that  It  shall  not  be  paid  to  the  vendor  until 
the  title  flball  have  been  examined  and  found  to 
be  good,  the  money  so  deposited  is,  alike,  placed 
beyond  the  control  of  tbe  purchaser,  and  with- 
held from  tbe  seller,  and  the  bank,  not  having 
been  advised  by  both  parties  of  either,  tbe  fail- 
ure or  the  fulfilment  of  the  condition,  the 
purchaser  has  no  right  to  draw  the  money, 
and  tbe  seller  has  no  right  to  demand  that  it  be 
turned  over  to  him  and  the  bank  incurs  no 
liability  for  damages  for  refusing  to  honor  the 
check  of  the  purchaser  therefor. 

[EM.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Depositaries,  §§  3,  9,  11.] 

2.  Same. 

Where  the  purchaser  of  real  estate  haa 
signed  the  completed  act  of  purchase,  but  does 
□ot  take  possession  thereunder,  and,  instead  of 
paying  the  price,  by  agreement  with  the  seller, 
deposits  the  same  In  bank,  subject  to  the  con- 
dition that  it  shall  not  be  paid  to  tbe  latter 
until  the  title  to  the  property  shall  have  been 
examined  and  found  to  be  good,  and  where  it 
appears  that  there  is  a  defect  in  the  title,  of 
which  the  purchaser  was  informed,  when  the 
act  was  signed  by  him,  and  which  it  was  the 
purpose  of  the  agreement  and  the  deposit  to 
give  the  seller  a  reasonable  opportunity  to 
cure.  Held,  that  the  money  cannot  be  with- 
drawn by  the  putchaser,  without  the  ctmsent  of 
the  seller,  until  such  reasonable  opportunity 
shall  have  been  ezhanated. 

3.  Same— EviDsnoK  or  AGBsmcBnT. 

Where  money  has  been  deposited  In  bank  to 
await  tbe  result  of  the  examinatioo  of  a  titio 
to  real  estate,  a  completed  act  of  sale  of  which 
has  already  been  signed,  and  suit  la  brought 
against  the  bank  for  its  recovery  by  the  pur- 
chaser, and  by  the  seller  Intervening  and  claim- 
ing it  as  the  purchase  price  of  the  property 
sold  by  him,  the  objection  urged  on  behalf  of 
the  bank  and  of  the  intervener  that  the  pur- 
chaser cannot  prove  by  parol  the  circumstances 
under  which  the  deposit  was  made,  because  he 
would  thereby  contradict  the  recital  in  the  act 
of  sale,  to  the  effect  that  the  sale  had  been  made 
for  cash  in  band  paid.  Is  one  which,  under  the 
circumstances,  neither  the  bank  nor  the  in- 
tervener has  any  standing  to  urge. 
(Syllabus  by  the  Court.) 

Appeal  fr<«n  Twenty-Fifth  Jndldat  Dis- 
trict Court,  Parish  of  Tangipahoa;  OUay 
Elliot  Jud^ 
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Action  br  Lb  H.  HoIUday  against  tin  Ham* 
Bond  State  Bank.  Dallas  L.  Oalmes  Inter* 
venee.  Judgment  for  defendant  and  Inter- 
Toier,  and  plaintiff  appeals.  Jadgmmt  re- 
▼ened  and  rendered. 

William  Hutchinson  McClendon  and  War- 
ren Moses  Wright,  for  appellant  Stephoi 
Dudley  Bills  and  Beld  &  Purser,  for  ai^llees. 

Statement  of  the  Case. 

HONBOB,  3.  Plaintiff  alleges  that  he  bad 
an  account  as  a  depositor  in  the  Hammond 
State  Bank  herein  named  as  defendant;  that, 
on  November  9,  or  10,  1904,  he  deposited  to 
the  credit  of  the  said  account,  and  subject 
to  his  check,  fn  the  shape  of  New 

Orleam  Exchange,  payable  to  the  order  of 
tfae  Hammond  State  Bank,  and  that  on  the 
same,  or  the  following,  day  be  deposited  a 
dmllar  draft  for  fl,000;  that,  on  November 
25, 1904,  there  being  then  to  the  credit  of  the 
said  account  the  snm  tii  $7,075.10,  be  drew 
hlB  che<^  for  $5,990  against  tlie  same,  upon 
which  payment  was  demanded  and  refused, 
and  tlie  check  was  protested  for  nonpaymoit, 
and  that  he  thereby  sustained  damage  to 
bis  credit,  eta.  In  the  sum  of  $1,707.50,  plus 
the  cost  of  protest.  He  therefore  prays  for 
Judgment  ftffBlnst  the  bank  ft>r  the  full  smn 
of  his  AtfjpfMt,  uid  for  tlK  damages  alleged. 

Dallas  Lb  Oalmes  Intervenes,  and  all^ces 
that  plaintiff  paid  him  tor  an  t^tlon  on 
certain  property  fn  the  town  of  Ind^endence, 
tbe  sum  of  $D0,  but  that  be  subsequently 
concluded  to  buy,  and  did  buy,  a  farm  owned 
by  tntorv^er,  for  tlie  sum  of  $5,000,  of  which 
the  $50  paid  was  regarded  as  part,  and 
that  fbr  the  balance  of  $4,060^  plaintiff 
caused  the  Bank  of  Independence  to  send  Its 
New  Orleans  exchange  to  the  Hammond  State 
Bank,  defendant  herein,  and  instructed  said 
defenflant  to  place  the  same  to  the  credit  of 
bitorvHier;  that  thereafter  plaintiff  becom- 
ing dissatisfied  wltb  his  purchase  offered  In- 
tervene an  additional  $1,000  for  the  town 
propwty,  which  frfter  was  accepted,  and  that 
the  act  of  sale  for  tbe  farm  was  destroyed, 
and  an  act  conveying  the  town  property  pre- 
pared and  executed  (tbe  price,  at  the  request 
of  tbe  plaintiff,  being  stated  at  ^000,  In- 
stead of  $6,00(0;  that  after  giving  lnterv«ier 
a  check  for  $1,000,  plaintiff  asked  that  It  be 
retomed  to  blm,  stating  that  he  preferred  to 
five  exchange  such  as  be  had  already  caused 
to  be  sent  to  the  defendant  (f.  e.,  New  Orleans 
exchange,  payable  to  the  order  of  the  Ham- 
mond State  Bank),  and  that,  his  request  be- 
ing compiled  with,  plaintiff  gave  Intervener 
the  draft  for  $1,000,  which  Intervener  deliver- 
ed to  the  Hammond  State  Bank,  where  it 
VBs  placed  to  the  credit  of  Intervener's  ac- 
coanL  He  alleges  that  the  act  of  sale  of 
the  town  property  was  duly  recorded;  that 
he  moved  his  family  out  from  tbe  property, 
and  tiiat  the  plaintiff  took  and  has  retained 
possession  thereof.  He  alleges  that  plaintiff 
sftwwards  offered  him  $260,  and  then  $500, 


to  rescind  tbe  sate  so  made,  and  tbat  the 
ottm  wwe  refused;  tbat  plaintiff  drew  the 
check  referred  to  In  his  petition  on  tbe 
Hammond  State  Bank  well  knowing  that  he 
bad  no  funds  there,  and  that  intervener  Is 
entltied  to  have  tbe  purchase  price  of  tbe 
property  sold  by  him  as  aforesaid,  which  Is 
in  said  bank,  decreed  to  belong  to  him. 
Wherefore  be  prays  that  plaintiff  and  defend- 
ant be  cited,  and,  after  due  proceedings,  that 
he  have  judgment  decreeing  him  to  be  the 
owner  of  and  entitied  to  the  $6,950  deposited 
in  tbe  said  Hammond  Stete  Bank,  as  set 
forth  In  plaintiff's  petition. 

The  defmdant  bank  admits  tbat  the  check 
referred  to  In  tbe  petition  was  refused  pay- 
ment, and  alleges  that  It  was  bo  refused  be- 
cause plaintiff  bad  not  sufficient  funds  on 
d^osit  to  meet  It  It  denies  tbat  it  received 
drafts  on  New  Orleans  for  $4,050  and  $1,000 
for  account  of  plaintiff,  as  alleged  in  tbe 
petition,  and  denies  that  plaintiff  bad  on  de- 
posit, upon  the  day  upon  which  tbe  check 
was  refused  payment,  the  sum  of  $7,075.10, 
but  avers  that  be  bad  to  bis  credit  on  that 
day  the  sum  of  $1,125,  which  defendant  was 
and  is  ready  to  pay  upon  a  proper  check. 
It  alleges  that  plaintiff's  suit  Is  frivolons  and 
malicious,  and  prays  tbat  it  be  dismissed. 
The  plaintiff,  for  answer  to  the  Intervention 
of  Oalmes,  admits  the  payment  of  $50  for 
an  (^tlon  on  Intervener's  farm,  at  $5,000,  and 
the  execution,  on  November  9th,  of  the  deed 
to  the  farm,  and  he  alleges  that  on  the  date 
mentioned  he  deposited  $4,950  In  the  Ham- 
mond Stete  Bank  with  Instructions  to  the 
president  that  the  same  should  be  held  sub- 
ject to  bis  order,  pending  an  Investigation  of 
tbe  title,  and  that  the  option  was  then  cancel- 
ed, the  $50  paid  therefor  to  go  In  payment  of 
the  purchase  price.  He  admits  tbat  on  No- 
Vember  lOtfa  tbe  sale  of  the  farm  was  re- 
scinded, and  that  a  deed  was  executed  wbere- 
by  tbe  intervener  aold  him  certain  town  prt^ 
erty  for  $6,000^  and  be  alleges  that  It  was 
agreed  tbat  to  tbe  $4,900  deposited  there 
should  t>e  added  $1,000,  and  that  tiie  whole 
amount  should  be  retained  by  the  bank  until 
ttie  Utie  to  tbe  propoly  should  have  been 
Investigated  and  fCrnnd  good.  In  which  event 
It  should  be  paid  to  the  Intervener;  but  tiiat, 
shonld  said  tltie  be  fonnd  defteUve,  tbe  sale 
should  be  rescinded  and  the  $50  paid  return- 
ed, and  that,  in  accordance  with  said  agree- 
ment, he  deposl'ted  the  additional  $1,000,  and 
instructed  the  bank  to  hold  tbe  same  subject, 
with  the  $4,060  already  received  to  bis  fur- 
ther instructions.  He  alleges  that  tbe  sale  in 
question  was  never  completed  for  the  reason 
that  its  completion  was  dependent  upon  tbe 
result  of  the  examination  of  the  title,  and 
that  the  title  proved  to  be  defective,  In  this, 
to  wit :  That  the  property  had  been  acquired 
by  David  Y.  Oaines  whilst  married,  under 
the  regime  of  tfae  community,  to  the  widow 
Bennett,  who  died,  leaving  children  and 
grand  childroi,  and  that  tbe  Interest  of 
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Gaines  tberdn  bad  heea  sold  after  the  deatb 
of  bis  wlte,  bat  that  the  interest  of  ber 
b^XB  had  nerer  beat  derested,  and  that  a 
number  of  them,  whose  names  are  glren,  re- 
side In  the  pariah.  He  allegM  that  be  In- 
formed Interrener  of  the  altualion,  and  that 
tnterrener  snggested  that  a  farther  Investt- 
gatlon  be  made^  after  which,  If  the  title  prov- 
ed to  be  defective;  he  would  consent  to  re- 
scind the  sale;  that  further  InTestieatltm 
was  made,  with  the  same  result  as  before, 
but  that  Intervener  refused  to  rescind  the 
sale.  PlalDtifT  admits  that  he  took  posseariim 
of  the  property,  but  alleges  that  be  did  so 
for  the  benefit  of  all  concerned,  and  without 
walvii^  his  rights;  that,  since  the  filing  of 
the  petitl(Hi  herein,  certain  mortgages  which 
had  been  resting  thereon  In  favor  of  the  de- 
fendant have  been  canceled,  as  of  date  No- 
vember 14,  1901;  that  since  the  filing  of  the 
Intervention  herein,  a  petitory  ~  action  has 
been  brought  against  him  by  the  heirs  of 
Mrs.  Gaines  for  the  recovery  of  their  inter- 
est in  said  property  and  that  the  defects  of 
the  title  are  such  that  be  Is  not  bound  to  ac- 
cept it,  but  Is  entitled  to  have  the  sale  re- 
scinded, and  to  recover  bis  expenses  in  the 
way  of  attorney's  fees  and  the  damages  to 
which  he  has  been  and  will  be  subjected  In 
the  matter,  as  also  the  $50  paid  for  the 
option;  apd  he  prays  for  Judgment  accord- 
ingly. The  defendant,  answering  the  inter- 
vention, admits  that  It  recerved  the  two 
drafts  described  tbereln.  and  that  It  placed 
the  proceeds  to  the  credit  of  the  Intervener, 
"by  his  InstmctionB  and  request  and,  as  re- 
spondent Is  informed,  by  agreement  with 
Mr.  HoUIday."  We  find  the  following  to  be 
the  facts  as  disclosed  by  the  record,  to  wit: 
On  November  4.  1904,  the  plaintiff,  HolIIday, 
paid  the  Intervener.  Calmes,  $50  for  the 
privilege  of  buying,  within  30  days,  for  $5,000, 
certain  property  owned  by  Calmes  in  the 
town  of  Independence;  in  other  words,  he 
obtained  an  option  on  the  property  at  the 
price  stated,  with  the  understanding  that  In 
the  event  of  his  becoming  the  purchaser,  the 
$50  so  paid  was  to  be  credited  on  the  price. 
He  then  employed  W.  R  Kemp  to  examine 
the  title,  and  on  November  9th,  he  and  Kemp 
and  Calmes  met  at  Independence,  and  Kemp 
reported  that  the  title  was  not  clear  because 
of  a  missing  power  of  attorney,  which  was 
needed  In  connection  with  one  of  the  sales, 
and  because  the  property  had  been  purchased 
by  D.  T.  Gaines  whilst  living  under  the 
regime  of  the  community,  and  sold  by  him, 
after  the  deatb  of  .his  wife,  without  r^rd 
to  the  righto  of  her  heirs.  After  some  nego- 
tiation it  was  agreed  that,  instead  of  buying 
the  town  property,  Holllday  should  buy  (for 
the  same  price  and  subject  to  the  same  con- 
ditions. Including  tbe  condition  that  the 
title  should  prove  satisfactory)  a  farm  which 
Calmes  owned  a  short  distance  from  the 
town,  and  an  act  of  sale  thereof  was  accord- 
ingly prepand  and  algntdt  and  In  Mdar  to 


protect  hlnuelf  with  respect  to  the  title  and 
at  tbe  same  time  show  his  good  fiUth  and 
ability  to  pay  tbe  prloe,  Holliday  obtained 
trcm  Uie  Bank  of  ZndqMmdcDee  ita  draft  for 
$4,900  on  the  State  National  Bank  of  New 
Orleans,  payable  to  tbe  orHex  of  the  Ham- 
mond State  Bank  (defmdant),  which  draft 
he  forwarded  by  midl  to  tbe  Hammond  State 
Bank  with  Instructions  (given  by  Mr.  Kemp, 
on  bdialf  of  Holllday,  through  the  telephone) 
that  tile  proceeds  were  to  be  lield  to  await 
tbe  examination  of  the  titie,  and  were,  on  n» 
account,  to  be  paid  out  until  further  Instruc- 
tiona  should  be  received  from  the  depraltor, 
in  all  of  which  tbe  bank  acquiesced.  By  ttae 
following  day  (November  10th)  Holliday  bad 
found  that  bis  family  did  not  take  very  kind- 
ly to  tbe  Idea  of  living  on  tbe  farm,  and  be 
ottered  Calmes  $500  to  rue  the  bai^ln,  which 
offer  Calmes  declined.  There  was  then  some 
further  n^tiation,  and  finally  Holllday 
agreed  that  in  order  to  get  released  from 
the  obligation  to  buy  the  farm,  he  would  pay 
$6,000,  instead  of  $5,000.  as  had  bem  pre- 
viously agreed,  for  the  town  property,  always 
subject  to  the  condition  that,  upon  further  ex- 
amination, the  title  should  prove  to  be  good. 
The  deed  to  the  farm  was  therefore  destroy- 
ed, and  an  act  of  sale  conveying  the  town 
property  from  Calmes  to  Holliday  was  drawn 
up  and  signed,  and  Holliday  gave  Calmes 
his  check,  payable  to  the  order  of  the  latter, 
for  $1,000;  but,  an  hour  or  two  later,  stated 
to  him  that,  he  had  made  a  mistake  In  so  do- 
ing and  requested  him  to  return  the  cbeck, 
which  Calmes  did,  and  Holllday,  then,  ob- 
tained from  the  Bank  of  Independence  a 
draft  similar  (In  all  other  respects  save  as  to 
the  amount)  to  that  which  be  had  obtained 
upon  the  day  before,  and  gave  it  to  Calmes 
to  be  mailed  or  delivered  to  the  Hammond 
State  Bank,  with  instructions  that  the  pro- 
ceeds were  to  be  held  with  and  subject  to  the 
same  conditions  as  the  $4,950  already  on  de- 
posit, to  wit :  that  It  was  not  to  be  paid  out 
until  the  depositor  (HoUlday)  reported  that 
he  was  satisfied  with  the  title  of  the  property 
of  which  It  was,  In  that  event,  intended  to 
be  the  purchase  price.  Tbe  bank,  however, 
held  Calmes*  notes,  secured  by  mortgages  on 
both  tbe  town  property  and  th^  farm  and, 
being  no  doubt  desirous  of  fttcllltating  the 
sale  In  order  that  it  might  realize,  on  No- 
vember 14th.  sent  the  notes  to  the  mortgage 
office  with  instructions  to  the  recorder  to 
cancel  the  mortgages  by  which  they  were 
secured,  but,  it,  at  the  same  time,  observed 
the  precaution  of  taking  from  Cnlmee  a  new 
note  for  the  whole  amount  due  by  him, 
secured  by  a  new  mor^fage,  which  It  held, 
and  still  holds. 

It  may  be  remarked,  en  passant,  that  tbe 
letter,  addressed  to  the  recorder  of  mortgages 
was  mislaid  by  that  officer,  and  that  tbe 
bank's  mortgages  were  not  really  canceled 
tor  a  month  or  six  weeks.  In  tbe  meanwhile 
MToal  propositions  and  counter  propoaltkms 
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bad  passed  between  HoUlday  and  Calmes, 
and,  flnally,  towards  tbe  latter  part  of 
Norember,  they  met  in  the  office  of  one  of 
the  counsel,  whom  Holliday  had  consulted, 
and  who  states  tha  remit  of  the  fntoriew 
as  follows,  to  wit : 

"Tbey,  then,  made  an  agreement  of  which 
I  made  a  memorandum  in  lead  pencil,  and  read 
It  to  them  after  I  had  written  it  down  *  *  *, 
and  they  a^n^ed  that  it  should  be  the  basis  for 
their  settlement  and  Mr.  Calmes  instructed  Mr. 
Holliday  and  myself  to  have  Mr.  I^llie  write 
up  a  contract  in  accordance  with  the  terms  of 
toat  memorandum,  which  I  had  made,  and  to 
bring  it  to  Independeace  and  he  would  execute 
it" 

Tbe  memorandum  and  tbe  projet  of  con- 
tract (prepared  by  lilUe,  who  Is  tbe  presi- 
dent of  the  defendant  bank,  and  baa  acted 
for  It  in  all  tlils  business)  are  in  tbe  record, 
and  the  projet,  drawn  In  conformity  to  tbe 
memorandnm,  reads  In  part  as  follows : 

"That  whereas  there  has  been  a  dispute  re- 
lative to  the  title  to  property  in  the  town  of 
Independence,  La.  •  *  *,  which  property  said 
Calmes  had  conveyed  to  said  HoUldu  for 
^,000  cash,  the  money  being  deposited  in  the 
Hammond  State  Bank,  to  be  paid  over  when- 
ever both  of  tbe  parties  had  mutnally  agreed  ; 
*  *  *  now,  therefore,  the  said  Calmes  agrees 
to  release  said  money,  now  in  the  bank,  whicli 
■ball  remain  there  subject  to  the  order  of  Holli- 
day whenever  titles  are  completed  as  hereafter 
set  forth.  The  said  Calmes  agrees  to  execute 
a  contract  with  said  Holliday  for  the  sale 
<rf  the  same  property,  •  •  •  for  the  price 
of  {6,000.  said  contract  to  stipulate  that  a 
dear  warrant  title  shall  be  given,  free  from 
anj  lien  or  incumbrances,  and,  especially 
axainst  any  claim,  right  or  title  ariaing  out  of  the 
uaines  heirs,  so  called,  over  which  the  present 
cmtroversy  arises,  said  title  to  be  completed 
and  deed  to  be  delivered  on  or  before  six 
moaths  from  this  date.  Said  HoIUday  agrees 
to  make  a  present  quitclaim  deed  to  said  Calmes 
for  all  right,  title,  and  Interest  he  may  now 
have  in  said  property  from  said  first  original 
act,  with  full  warranty  as  to  his  own  acts  in 
tbe  premises.  Said  HcHllday  to  have  immediate 
possession,  with  fall  use  of  the  same,  and,  in 
tlie  event  of  a  foilure  to  make  title,  free  from 
all  liens  and  incumbrances  and  defects,  within 
the  time  here  agreed,  then  said  property  to  be 
•orrendered  up  to  the  possession  of  said  Calmes 
In  as  good  condition,  as  when  taken,  reasonable 
Qse  and  wear  thereof  excepted,  and  without 
rent  or  charge.  Said  Calmes  agrees  to  bear  all 
expenses  which  have  now  been  Incurred  or 
vhidi  may  be  incurred  in  the  investigation  of 
•aid  title  made  as  herein  provided." 

The  agreement  with  reference  to  this  In- 
strument took  place  at  Hammond  on  Novem- 
ber 23,  1904.  but  Calmes  said  that  be  was 
maWe  to  wait  for  It  to  be  drawn  up  and 
that  !t  could  be  brought  to  him,  later,  at  bis 
bouse,  at  Independence  (some  six  miles  dis- 
tant). When,  therefore,  it  was  prepared, 
H(rillday  took  It  to  b!m,  at  his  home,  and 
presented  It  for  signature,  but  Calmes,  acting 
under  tbe  advice  of  bis  counsel  who  was 
tbere  present,  refused  to  sign  it,  and  subse- 
qnently  moved  away,  leaving  the  house  va- 
cant. Thereupon  Holliday.  by  the  advice  of 
his  counsel,  with  a  view  to  Its  protection 
from  fire,  depredators,  etc.,  and  to  the  mlnl- 
laidng  at  tbe  kws,  for  the  ben^t  of  whom 


It  might  eventually  concern,  and  after  notice 
to  Calmes  of  bis  intention  and  of  tbe  reaer- 
vation  of  his  rights,  took,  and  has  since  re- 
tained possession.  Holliday,  then.  In  Decem- 
ber, drew  bis  check  on  the  defendant  bank 
for  15,060,  which  was  refused  payment  (the 
fact  being  that  exclusive  of  the  amount 
which  bad  been  deposited  under  tbe  agree- 
ment with  Calmes,  be  had  to  his  credit' but 
$1,125.10).  He  then  brought  this  suit,  and 
whilst  It  was  still  pending,  a  petitory  action 
was  brought  against  him  and  Calmes  by 
some  of  the  heirs  of  Mrs.  Qalnes  (entitled 
Preston  Bennett  et  ala.  v.  D.  U  Calmes  et  al., 
40  South.  911).  for  tbe  recovery  of  tbe  prop- 
erty,  which  action,  for  the  purposes  of  tbe 
argument  In  tbe  district  court,  was  consol- 
idated with  this  and  was  decided  in  favor  of 
the  defendants,  and  the  Judgment  so  rend- 
ered is  this  day  affirmed  by  this  court  Not 
all  of  tbe  heirs  of  Mrs.  Oalnes  Joined  la  that 
suit,  however.  That  lady,  it  seems,  web 
twice  married,  and  bad  nine  children  by  her 
first  husband,  Bennett,  and  two  by  her  nc- 
ond  husband,  Gaines.  One  of  the  Bennett 
children  (Alex)  died  a  nimiber  of  years  ago 
leaving  five  cMldren  who  were  all  minors 
when  this  case  was  tried,  and  whilst  as  to 
the  suit  of  the  other  heirs,  tbe  plea  of  the 
prescription  of  10  years  was  maintained; 
tbe  Judge  a  quo  seems  to  have  been  of  the 
opinion  that  such  plea  would  not  be  good  aa 
to  the  minors.  In  the  opinion  which  we  find 
In  the  record,  be  saya  (iDter  alia) : 

"Tbere  is  a  suit  In  this  court,  however,  en- 
titled David  R.  Robertson,  Tutor  vs.  D.  L. 
Calmes  et  als.,  •  *  •  which  has  not  been 
tried,  and  which  one  of  the  counsel  In  this 
case  on  behalf  of  the  defendant  and  intervener 
admitted  that  prescription  had  not  ran  against 
heira  of  Alex  Bennett  the  minor  heirs.  •  •  • 
But  their  interest  in  the  land  Is  but  i/io  of  % 
*  *  *  too  small  to  justify  dissolving  the  sale 
on  that  account  But  I  will  treat  their  action 
as  a  demand  in  warranty,  made  by  Holliday 
against  Mr.  D.  L.  Calmes.'* 

The  Judgment  which  is  the  subject  of  the 
present  review  accordingly  reads.  In  part,  as 

follows,  to  wit: 

"It  is  ordered  *  •  •  that  there  be  judg- 
ment in  favor  of  the  defendant,  Hammond  State 
Bank,  and  against  plaintiff,  L.  H.  Holliday, 
rejecting  plaintifiTa  demands.  It  is  further  or- 
dered •  •  •  that  intervener,  Dallas  L.  Calm- 
es, have  ♦  •  •  judgment  «  •  •  against 
plaintiff  •  •  •  and  defendant  •  •  •  in 
the  sum  of  f6.000  of  which  amount,  $450  shall 
remain  in  the  custody  of  tbe  Hammond  State 
Bank  to  abide  the  result  of  the  suit  entitled 
David  R.  Robertson,  Tutor,  vs.  D.  L.  Calmes 
et  als..  No.  641  of  the  docket  of  this  court, 
tbe  same  or  so  much  thereof  as  may  be  neces- 
sary to  be  used  In  defraying  and  recouping 
plaintiff,  *  *  *  for  such  expenses  and  dam- 
ages as  may  be  decided  to  be  due  bin  on  ac- 
count of  said  suit  No.  641,  and  to  be  delivered 
to  him  at  the  termination  of  same.  The  part 
thereof  not  so  used  to  be  delivered  •  •  • 
to  said  Dallas  L.  Calmes  at  the  termination  of 
said  suit ;  tbe  said  eum  of  $6,000  being  the 
purchase  price  of  a  tract  of  land  involved  in 
the  salt  of  Preatoo  Bennett  et  als.  vs.  Dallas 
L.  Cahnea  et  als..  No.  581,  of  the  docket  of  this 
court,  and  sold  by  said  Calmes  to  Holliday. 
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It  la  farther  ordered  thai  said  idalntl^  H. 
H^ll^,  pa7  all  coats  of  thla  boIL" 

OplnlML 

CoanBel  for  the  defendant  and  for  the  In- 
tervener (who  have  joined  In  the  same  brief) 
objected  on  the  trial,  and  urge  the  objection 
here,  that  parol  evidence  was  Inadmissible 
to  contradict  the  recitals  of  an  authentic 
act,  and  hence  that  it  was  incompetent  for 
the  plalntifT  to  prove  by  parol  evidence  that 
he  had  not  paid  the  price  for  the  property' 
purchased  by  him.  The  issue  between  the 
plaintiff  and  tbe  defendant  (pretermitting 
plaintilTfi  claim  for  damages)  is  whether  the 
defendant  has  made  a  proper  disposition 
of  the  sum  of  $5,050,  which  the  plaintiff 
deposited  with  it,  and  upon  that  issue  the 
question  of  the  plaintiff's  right  to  contradict 
the  act  of  sale  from  Calmes  to  him  has  no 
immediate  bearing,  since,  if  the  defendant 
turned  the  money  deposited  with  it  by  the 
plaintiff  over  to  Calmes,  as  In  payment  of 
the  price  of  the  property  sold  by  him  with- 
out authority  from  plaintiff,  it  is  liable  to 
him  fOT  the  Injnry  that  he  may  thereby  suf- 
fer. As  to  the  intervener;  he  has  interfered 
in  a  controversy  which,  if  be  has  been  paid 
for  his  property,  does  not  concern  falm.  Up- 
on the  other  hand,  If  the  money  which  be 
and  the  plaintiff  are  seeking  to  recover  from 
defendant,  and  for  whldi  he  haa  obtained 
Judgment  against  both  defendant  and  plain- 
tiff, Is  a  particular  sum  deposited  by  plaintiff 
wiUi  defendant,  subject  to  the  condition  that 
it  should  be  turned  over  to  the  interrenw  hi 
payment  of  the  price  of  his  property,  when 
and  if  the  title  to  that  property  should  be 
found  good,  and  not  otherwise,  then  the 
Intervener  Is  here  attacking  the  act  of  sale 
Invoked  In  behalf  of  the  objection  urged  by 
his  coansel,  which  act  contains  the  recital: 

"Personally,  •  •  *  came  and  appeared 
Dallas  li.  Calmes  *  •  •  who  declares  that 
for  and  In  consideration  of  the  price  *  *  * 
of  $5,000  cash  in  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged  and  good  acquit- 
tance and  discharge  given  for  the  same,  he  did 
and  does  sell  •  «  •  onto  Lawtenoe  H.  Holli- 
Amj,"  etc.  [describing  the  property  which  Is  the 
subject  of  this  litigation]." 

We  are  therefore  of  opinion  that  the  objec- 
tion Is  inapplicable  to  the  case,  and  if  other- 
wise applicable  that  neither  the  defendant 
nor  the  intervener  have  any  standing  to  urge 
it  on  the  merits;  having  fonnd  as  a  fact  that 
the  money  here  claimed  was  deposited  by 
plaintiff,  with  the  defendant,  as  representing 
the  price  of  the  property  which  he  had  pur- 
chased from  the  intervener,  and  subject  to 
the  condition  that  it  should  not  be  paid  to 
the  Intervener  unless,  and  until  defendant 
should  be  advised  by  plaintiff  that  he  had 
found  the  title  to  the  property  to  be  good; 
and,  having  also  found  that  Intervener  was 
a  party  to  and  accepted  the  benefit  of  the 
contract  so  made,  we  conclude  that  the  nega- 
Uto  condition  opon  which  the  deposit  was 


made;  I.  e.,  that  the  money  shotdd  not  he 
paid  to  intervener  unless  and  until,  etc,  was 
pregnant  with  the  affirmative,  Oat  the  mon- 
ey should  be  paid  apou  the  fulfillment  of  the 
coodltlcm,  and  hence  that  the  purpose  and 
effect  of  the  deposit  was  to  place  the  money 
beyond  the  control  of  plaintiff,  and,  at  the 
same  time,  to  withhold  it  as  a  paym«t  at 
the  price  of  the  property,  from  Intrarener; 
tnm  whlcb  It  foltows  that  the  mon^  was 
not  subject  to  plaintiff's  check  at  the  time 
that  the  check  was  drawn,  and  that  plaintiff, 
therefwe,  snstained  no  Injury  by  reason  of 
its  nonpayment;  and,  since  the  title  to  the 
pnverty  has  not  been  cleared,  that  the  mon-' 
ey  was  not,  and  Is  not,  subject  to  the  demand 
of  Intervener,  as  tliat  demand  Is  here  madflk 

The  case  differs  frcnn  those  In  whl^  title 
having  passed  merely  by  public  adjudication, 
and,  the  adjudlcatee  not  having  paid  the 
price  or  otibowlse  accepted  title  w  posses- 
sion, it  has  been  hdd  tliat  he  could  cause  the 
sale  to  be  rescinded  showing  the  existence 
of  an  adverse  outstanding  title.  Pout  B.  R. 
Co.  V.  Durel,  6  La.  484.  It  also  differs 
cases  In  which  the  purchaser,  having  ac> 
c^ted  the  Utie,  and  paid  part  ot  tbe  price, 
and  having  taken  and  enjoyed  possession, 
as  owner,  It  has  been  held  that  lie  had  no 
standing  to  sue  for  a  rescission  of  thv  sale 
merely  because  of  his  discovery  of  defects 
in  the  titie.  Rousseau  t.  Tete,  6  Rob.  47t 

In  the  instant  case  the  plaintiff  was  In- 
fwmed  of  the  defect  In  the  title,  and  hence 
of  the  danger  ot  eviction,  before  signing; 
but  he  nev»thelesB  signed,  and  accepted  ti- 
tie by  notarial  act  He,  however,  stopped 
at  that  point,  and  did  not  pay  the  price;  nor 
can  it  be  said  that  he  took  such  possession 
as  to  affect  the  rlglits  which  tie  now  asserts 
— ^hls  taking  possession  havhig  been  a  com- 
mendable act,  advised  by  his  counsel,  the 
announced  and  only  purpose  of  which  was  to 
minimise  the  threatened  loss,  which,  bad  he 
done  otherwise,  ml^t  have  proved  serious, 
and  wbldk  sooner  or  later  must  have  follen 
either  upon  him  or  defendant  Under  the 
circumstances  the  case  of  the  plaintiff  would 
fall  within  the  excepticm  (relating  to  tluno 
who  buy,  knowing  the  defects  In  tiie  title  to 
the  property)  contained  In  the  last  paragraph 
of  Civ.  Code,  art  2657,  and  he  would  not  be 
entltied  to  withhold  the  price  were  It  not  for 
the  agreement  between  him  and  the  Interven- 
er upon  that  subject  which  is  the  law  of  the 
pase,  and,  as  a  result  of  which,  the  amount 
representing  the  price  was  deposited  in  bank. 
We  are  of  opinion  that  the  meaning  of 
that  agreement  was  that  the  intervener 
should  have  a  reasonable  opportunity  to  clear 
up  the  tltie,  and  It  stands  as  a  substitute  for 
the  provisions  of  the  law  (Civ.  Code,  art 
2558)  under  which,  if  there  had  been  no 
agreement  the  Intervener  might  have  de- 
manded that  the  price  of  the  property  be 
paid  him  on  his  giving  security,  or.  If  h6 
were  unable  to  give  security,  that  It  be  de- 
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posited  snbject  to  the  6tAbt  of  court  tmtil  be 
sboQld  have  caused  the  disturbance  of  the 
title  which  he  had  conveyed  to  plaintiff  to 
cease.  CIt.  Code,  art  2557.  As  mattera 
Btaud,  one  cause  of  disturbance  Is  removed 
by  the  Judgment  this  day  rendered  in  the 
case  of  Preston  Bennett  et  al.  v.  D.  L.. 
Calmes  et  al.,  40  South.  911.  Whether  the 
remaining  cause  (the  claim  of  the  minors 
Bennett)  will  be  removed  by  the  termination 
of  the  litigation  In  which  It  Is  at  issue,  It 
would  be  premature  to  decide;  but  under 
bis  agreement,  plaintlfF  should  be  required 
to  await  that  event  before  being  allowed  to 
withdraw,  without  the  consent  of  intervener, 
the  mon^  deposited  as  the  price  of  the  prop- 
erty purchased  by  him,  and  interi'ener 
abould  be  allowed.  In  the  meanwhile,  to  re- 
move the  disturbance  in  some  other  way 
If  he  thinks  proper. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annnlled,  avoided,  and  reversed,  and,  pro- 
ceeding to  render  such  Judgment  as  should 
be  rendered  in  the  case.  It  is  now  <Hrdered, 
adjudged,  and  decreed  that  there  be  Judg- 
ment In  favor  of  the  plalntifT,  Lawrence 
H.  HoIIiday,  and  against  the  defendant,  the 
Hammond  State  Bank,  for  the  sum  of 
$1,125.10,  with  l^al  Interest  thereon  from 
Judicial  demand  until  paid;  that  the  demand 
of  the  plaintiff  for  the  further  sum  of  $5,950, 
deposited  by  him  in  said  bank  be  dismissed 
fts  in  case  of  nonsuit,  and  that  all  further 
demands  of  the  plaintiff  against  said  defend- 
ant, save  as  may  be  hereinafter  specified  In 
tbls  decree  be  rejected.  It  Is  further  adjudg- 
ed and  decreed  that  the  demands  of  the  In- 
tervener, as  against  defendant  and  plalntlfF, 
respectively,  and  the  demands  of  plaintlfC 
against  the  Intervener,  save  as  may  be  here- 
inafter s);>eclfled  In  this  decree,  be  rejected. 
It  is  further  adjudged  that  there  be  judg- 
ment in  favor  of  the  plaintiff  and  the  Inter- 
vener,  on  their  respective  demands  against 
each  other,  and  against  the  defendant,  to 
the  effect  that  the  defendant  holds  as  a  de- 
posit the  sum  of  $5,950  for  which  execution 
may  issue  at  the  Instance  of  the  plaintiff 
and  intervenw,  acting  togf^ther,  or  which, 
acting  together,  they  may  withdraw,  but 
which  1b  otherwise  to  be  held  by  the  defend- 
ant to  await  the  final  decision  of  the  court  In 
the  case  of  David  R.  Robertson  v.  D.  L. 
Calmes,  et  al.,  now  pending  In  the  district 
court;  said  sum  to  be  paid  by  defendant  to 
Intervener  in  the  event  that  by  such  Judg- 
ment the  property  purchased  by  plaintiff  Is 
cleared  of  the  claim  of  the  plaintiffs  In  said 
iQlt,  and  to  be  paid  to  the  plaintiff  herein 
in  the  event  Uiat  said  property  la  not  so 
cleared  of  said  claim,  and  is  not  cleared  by 
Intervener,  by  paying  or  settling  the  same 
before  m  after  Judgment  It  la  further  ad- 
judged and  decreed  that  the  costs  Incurred 
In  the  district  court  on  the  main  demand 
bs  paid  by  the  defendant;  those  Incurred  In 


the  prosecution  of  the  Intervention  by  the 
plaintiff  (BoUlday),  and  that  the  costs  of  the 
appeal  be  paid  by  the  defendant  (bank)  and 
the  Int^ener. 


ai6  La.) 
No.  15,875. 

WEBB  PRESS  CO.,  Limited,  v.  BIERCE  et  al. 
(Supreme  Goart  of  Louisiana.  April  9,  1906.) 

CONTBAOTB— PUBUO  POLICT  —  ReBTBAIKT  OF 

Tkadk. 

A  contract  whereby  a  party,  who  contem- 
plates engaffing  In  a  lawful  business  in  a 
particular  place,  for  a  pecuniary  consideration 
paid  and  promised,  binds  himself  not  to  do  bo, 
in  favor  of  another,  with  whom  he  had  no 
previous  business  relations  and  who  Is  about 
engaging  in  the  same  business  at  the  same  place, 
is  void,  under  the  general  commercial  law,  as 
in  unreasonable  restraint  of  trade,  and  a  for- 
tiori is  it  unenforceable  when  in  contravention 
of  an  express  prohibition  of  the  law  of  the 
place  where  it  was  made  and  is  to  be  executed. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Gent.  Dig.  Contracts,  SS  D42,  653.] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walker   Byers  SonunervUle, 

Judge. 

Action  by  the  Webb  Press  Company,  Lim- 
ited, against  William  W.  Blerce  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Plerson,  Walton  ft  Person,  for  appellant. 
Fffioner,  Henderson  &  Fenner,  for  appellees. 

Statement 

MONROE,  J.  Plaintiff  anes  on  a  promis- 
sory note  for  92JBOO,  received  under  an  agree- 
ment of  date  June  8,  1888,  which  Is  made 
part  of  its  petition  and  which  reads,  so  far  as 
It  needs  be  quoted,  as  follows,  to  wit: 

First:  "The  party  of  the  first  part  [Blerce  et 
a].]  *  •  •  agrees  to  pay  to  the  party  of  the 
second  part  [Webb  Company]  •  •  •  $5,(N)0, 
one-half  of  which  sball  be  payable  immediately 

*  *  *  and  one-half  payable  one  year  from 
date ;  *  *  *  said  $2,S0O  to  be  evidenced  by  a 
promissory  note." 

Second:  "The  part^  of  the  second  part  is 
the  owner"  of  a  certain  lot  in  Oklahoma  City, 
"and  upon  the  omsideratlon  expressed  *  *  * 
agrees  that  said  land  •  •  •  and  no  other 
real  property  now  owned  or  controlled  or  here- 
after acquired  by  it  within  100  miles  of  Okla- 
homa City  shall  be  used  or  sold  by  said  party 
of  the  second  part  to  be  used  in  any  matter  for 
cotton  compress  purposes,  or  for  railroad  tracks 
or  switches  leading  to  any  compress,  for  a 
period  of  two  years." 

Third:  "Upon  consideration  of  ttie  mutual 
promises  herein  contained  and  as  to  the  party 
of  the  second  part  upon  the  further  considera- 
tion of  the  payment  of  the  sum  above  mention- 
ed, the  parties  •  •  •  agree  •  •  •  not  to 
erect  •   •   •   or  operate,  or  to  be  interested 

*  •  •  in  the  construction  •  •  •  or  opera- 
tion, of  a  cotton  compress  at  aay  point  within 
a  radius  of  100  miles  of  the  post  office  of  Okla- 
homa City,  and  not  to  sell  or  barter  *  *  * 
or  to  be  interested  in  sellinf;  or  bartering  a 
cotton  compress  to  be  erected  or  operated  within 
said  radius,  for  a  period  of  two  years,  •  *  • 
without  a  written  consent  of  the  other.  •  •  •  " 
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Fourth:  TThe  party  of  the  second  part  shall 
place  J.  T.  Webb,  Jr.,  at  its  own  expenses,  for 
the  next  thirty  days,  or  as  much  thereof  as 
the  par^  of  the  first  part  may  deem  expedient, 
at  the  disposal  of  the  party  of  the  first  part, 
.  for  the  purpose  of  Tisiting  cotton  buyers 
*  *  *  and  securing  their  patronage  for  the 
Oklahoma  Cotton  Compress  Company  and  secur- 
ing subscriptions  to  their  capital  stock.  It 
being  expressly  understood  that  the  proTisions 
ot  paragraph  8  hereof  have  no  application  to 
the  construction  and  operation  of  a  compress 
at  or  near  Oklahoma  City  by  the  Oklahoma 
Cotton  Compress  Company,  and  the  party  of 
the  second  itart  expressly  agrees  that  its  offi- 
cers and  agents  will  and  ahall  not,  nor  will 
its  employes,  with  the  knowle^  and  consent 
of  its  officers,  •  •  *  do  or  declare  any  act 
or  thing  calcalated  to  injure  the  business  of 
Oklahoma  Cotton  Compress  Company  within 
two  years  of  this  date."^ 

Fifth:  "If  there  shall  be  erected  •  •  •  at 
or  immediately  about  Oklahoma  City,  or  with- 
in 25  miles  thereof,  the  cotton  compress,  within 
one  year  from  this  date,  in  whole  or  In  part, 
with  a  view  to  the  use  of  .the  same  for  the 
compressing  of  cotton,  then '  the  consideration 
of  said  notes  shall  be  deemed  to  have  failed, 
and  the  same  shall  not  be  paid,  but  shall  be 
returned  to  the  maker  thereof,"  eta 

Sixth:  "The  parties  hereto  tieing  interested 
in  the  cotton  compress  busiDess  at  Oklahoma 
City  and  vicinity,  and  the  party  of  the  second 
purt  desiring  to  sell  his  interest  and  good 
will  therein  to  the  party  of  the  first  part,  it 
is  expressly  agreed  •  *  *  that  the  good  will 
of  the  said  Webb  Press  Company  limited  In 
the  cotton  compress  business  at  sold  Oklahoma 
City  uid  within  said  radius  Is  part  of  the  con- 
dderatloa  for  the  payment  of  said  $5,000  and 
the  making  of  this  contract  which  good  will 
Is  hereby  sold  and  transferred  to  the  said  port; 
of  the  first  part" 

Seventh:  ^'If  there  shall  be  any  breach  of 
any  of  the  terms  of  •  *  •  paragraphs  *  •  • 
3  and  4  hereof,  the  party  upon  whose  part  said 
breach   •   •   •   shali  occur  •   •   *  agrees  to 

fiay  to  other  party  hereto  the  sum  of  $10,000  as 
iquidated  damages,"  etc. 

The  defendants,  for  anewer,  admit  the 
execution  of  tbe  note  and  contract  sued  on, 
but  allege  that  they  evidence  an  agreement 
In  restraint  of  trade  and  In  vlolatlan  of  the 
law  of  the  place  where  they  were  made  and 
were  to  be  executed;  that  plaintiff  had  no 
Butlioritr  to  bind  J.  T.  Webb,  who  waa  not 
a  party  to  the  agreement  and  who  rendered 
aerrlce  thereundw,  and  that  plaintiff  was 
not  Interested  in  any  cotton  compresa  bual- 
neas  In  Oklahoma  City  or  Ita  Tldnlty.  They 
further  allege  that,  abould  the  agreement  be 
beld  Talld,  tbere  baa  been  a  failure  of  con- 
idderatton  as  to  the  note  sned  on,  In  that 
j^alntiff  violated  articlea  8  and  4  of  the  con- 
tract pursuant  to  wbich  It  waa  given,  and 
they  pray  for  judgment,  in  rec(niT«itlon,  for 
$10,000  aa  liquidated  damagea. 

From  tbe  evidence  and  admlaalonB  In  tibe 
record,  we  find  tbe  facts  to  be  aa  follows: 
The  statutes  of  Oklahoma  provide  that : 

"Every  contract  by  which  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or 
business,  of  any  kind,  otherwise  than  as  provided 
by  the  next  two  sections,  is,  to  that  extent, 
void.  •  •  *  One  who  sells  the  good  will  of 
a  business  may  agree  with  the  buyer  to  refrain 
from  carrying  on  a  similar  business  within  a 
specified  county,  city,  or  part  thereot  ao  long 
aa  the  boyer,  or  any  persini  deriving  title  to  the 


good  will  from  him,  darrlea  on  a  like  business 
therein."  Wilson's  Rev.  &  Ann.  St  Okl.  1908» 
H  810,  820. 

Section  821  relates  to  agreements  between 
partners. 

It  is  admitted  that  the  comm<»i  law  pre- 
vails in  Oklahoma,  save  as  changed  by  stat- 
ute. Oklahoma  City  la  about  six  miles  from 
the  line  dividing  Oklahoma  county  from 
Cleveland  county,  and  about  nine  miles  from 
the  line  dividing  It  from  Canadian  comity. 
Plaintiff  and  defendants  are  the  respective 
owners  of  patented  compresses  known  as  thft 
"Webb  Press"  and  the  "Bierce  Hydraulic 
Press,"  and  prior  to  and  at  the  time  of  tbe 
malting  of  the  contract  sued  on  there  had 
been,  and  was,  hot  competition  between 
them  In  the  business  of  selling  and  establish- 
ing their  presses.  Defendants  (tbe  firm  of 
William  W.  Bierce,  composed  of  William  W. 
and  Columbus  Bierce)  bad  gone  to  Oklahoma 
early  in  tbe  spring  of  1896  wltb  a  view  of 
eataUlshlng  one  of  tbelr  presses,  and  as  an 
inducement  to  them  to  do  so  the  dty,  in 
April  of  that  year,  had  donated  to  tbe  cor- 
poration known  aa  tbe  "Oklahoma  Cotton 
Compress  Company"  (wblch  the  Blercea  or- 
ganized and  to  the  stock  oi  wblch  they  were 
the  largest  though  not  tbe  only,  snbscrlbers) 
a  lot  of  ground  worth  $3,000 ;  and  not  only  bad 
contracts  been  »tered  Into  for  the  establish- 
ment of  the  press,  but  some  material  was  on 
the  ground  and  tbe  wortc  oC  putting  In  tbe 
foundations  bad  actually  begun.  At  that 
Juncture,  say  about  June  1st,  plaintiff's  r^ 
res^tatives  appeared  and  became  active- 
(to  tbe  extent  that  tbey  bought  a  lot  of 
ground  for  which  they  paid  $2,500)  In  the 
matter  of  establishing  one  of  Ita  presses,  and, 
that  being  the  situation,  some  negotiation 
took  place  between  them  and  defendants 
concerning  which  there  Is  a  direct  conflict  of 
testimony.  Plaintiff's  representatives  say 
that  the  suggestion  came  from  defendants, 
through  an  employ^,  that  the  establishment 
of  two  presses  at  Oklahoma  City  would  be 
bad  business  for  both  of  them,  and  that,  the 
parties  having  come  together,  it  was  agreed 
that  they  should  pool  their  interests  as  fol- 
lows: That  one  party  should  fix  a  price  at 
which  a  press  should  be  hullt  (on  the  lot 
which  bad  been  donated  by  the  dty)  and 
the  other  should  name  the  press  to  be  built ; 
that  the  party  whose  press  was  named 
should  build  It  at  tbe  price  fixed,  and  that 
tbe  other  party,  by  contributing  half  of  the 
cost,  should  acquire  a  half  Interest  In  tbe 
enterprise.  They  further  aay  that  It  was- 
then  agreed  that  tbey  (or  one  of  them,  B.  D. 
Webb)  should  fix  the  price,  and  that,  know- 
ing that  they  could  put  up  a  Webb  press  for 
$16,000  and  make  a  profit,  and  believing  that 
defendants  could  not  put  np  a  Bierce  for  less, 
than  $2G,000,  th^  fixed  tbe  price  at  $10,000. 
but  that  defendants,  nevertheless,  named  tbe 
Bierce  press  as  the  press  to  be  built;  the 
result  behig'tbat  plalntltt  bscams  entitled,. 
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on  payment  of  $8,000,  to  a  bolt  Interest  In  a 
press  whlcb,  bo  far  as  appears  from  the 
record,  It  would  bare  cost  tbe  defendants 
|att,000  to  build,  and  to  a  half  Interest  In  the 
lot  which  had  been  donated  by  the  city  to 
the  Oklahoma  Cotton  Compress  Company, 
and  was  worth  $3,000 — their  calculation,  ac- 
cording to  their  testimony,  being  that  plain- 
tiff made  a  clear  profit  on  tbe  transaction  of 
$6,500.  They  say,  however,  that  on  the  fol- 
lowing day  defendants  offered  to  buy  out  the 
interest  which  plaintiff  bad  thus  acquired 
(thereby,  if  the  offer  were  accepted,  bring- 
ing matters  back  to  the  point  from  which 
they  started,  save  that  the  defendants  would 
be  $3,000  out  of  pocket) ;  that  they  (plain- 
tiffs) declined  the  offer,  but  after  some  fur^ 
tber  negotiation  agreed  to  give  or  take 
$5,000  and  call  the  previous  agreement  off ; 
and  that  defendants  accepted  the  proposl- 
tioD  Knd  agreed  to  give  the  $5,000,  subject  to 
the  condltlonB  contained  In  the  contract  sued 
on,  which,  plalntlfTs  witnesses  say,  were 
added  as  afterthoughts,  but  which  do  not  ap- 
pear in  that  light  In  the  contract 

Mr.  R.  D.  Webb,  who  seems  to  have  been 
the  spokesman  of  Us  aid^  gives  tbe  follow- 
iDSi  with  otber.  testimony,  to  wit: 

"Q.  I  understand  you  to  say  *  •  *  that 
after  this  original  propositioo  had  been  made, 
tbe  next  day.  It  was  proposed,  in  lieu  of  finally 
coosummating  that  proposition,  to  substitute 
this  other  one,  which  was  finally  put  in  shape : 
Is  that  a  fact?  A.  Tbe  first  proposition  was 
accepted  and  agreed  upon  in  the  morning;  tbe 
next  proposition  [referring  to  the  offer  of 
$3,000]  was  mate  Mr.  Hill,  coming  from 
Mr.  Bierce,  and  we  refused  the  second  propo- 
sition, leaving  the  first  one  In  vogue.  Q.  Tbe 
Moond  proiKieition?  A.  No  writing  was  gone 
into  on  these  {tropositions,  np  to  that  time. 

Well,  of  course,  If  this  partnership  propo- 
sition that  yon  are  talking  about — it  was 
otmtemplated  that  it  should  be  in  writing  about 
tliat?  A.  Yes,  sir;  we  woold  have  had  It  if 
ve  hadn't  had  tbe  other  trade.  Q.  Tou  would 
oerer  dream,  as  a  business  man,  of  going  into 
sncb  a  contract  as  that  without  writing  it? 
A.  No,  sir;  before  we  left  them  we  would  have 
had  to  have  a  written  agreement,  signed  by  all 
parties.  Q.  There  were  ail  sorts  of  details, 
ID  connection  with  that  thing,  whldi  would 
have  to  be  worked  out  and  reduced  to  writing? 
A  There  were  details — not  all  sorts,  but  a 
great  many  details.  Q.  Well,  there  were  de- 
tails with  regard  to  the  press,  exactly  what 
it  was  to  be,  and  all  tbe  plans  and  specifica- 
tions in  regard  to  it?  A.  xes,  idr;  that  was 
all  talked  over.  We  went  even  so  far  as  to 
talk  over  the  qnestion  of  the  lumlier.  Q.  And 
it  was  understood  that  all  that  was  to  be  put 
is  writing,  in  tbe  shape  of  a  formal  contract? 
A.  Yes,  sir:  we  were  to  get  one-half  of  tbe 
stock  of  the  company  tor  our  interest  Q. 
In  other  words,  thm  was  a  contract  which  Mr, 
Bierce  and  Mr.  Hill  proposed  should  be  made 
with  the  Oklahoma  Cotton  Compress  Company 
— they  were  the  owners  of  the  land?  A.  Tea, 
»:r;  but  Mr.  Bierce  controlled  everything. 
Evnything  that  he  did  was  to  go,  no  matter 
what  it  was.** 

J.  Y.  Webb,  anotber  of  tbe  plaintiff's  wit- 
nesses, says: 

TTbe  defendants  had  secured  from  the  city 
«t  Oklahoma  a  lot  worth  abont  $3,000,  with  the 
aadcrstanding  tluat  tbey  erect  one  of  their 


compresses  on  it  and  operate  the  press.  *  *  * 
My  understanding  was  that  theWBSM  which 
the  donation  called  for  was  a  Bierce  pres^ 
and  therefore  the  erection  of  any  oth^  would 
have  made  tbe  douatioh  null  and  void.  •  *  * 
It  was  about  this  time  that  the  plaintiff, 
tbrongh  Its  agents,  were  in  Oklahoma  City 
for  the  purpose  of  locating  and  operating  a 
compress.  Competition  was  hot  between  plain- 
tiff and  defendants,  at  this  time,  as  to  who 
should  build  the  press.  Both  presses  could 
not  exist  there  on  a  paying  basis.  No  press 
bad  l>een  erected,  and  both  parties  knew  that 
oaiy  <me  would  pay  at  that  point." 

Tbe  defendants  as  wltDessee  deny  that  any 
agreeme[it  was  made  looking  to  the  pooling 
of  interests,  and  testify  that  the  9BJ0O0,  called 
for  by  tbe  contract,  of  which  it  Is  admitted 
that  $2;600  was  paid,  In  casb,  was  to  be  paid 
for  no  otber  consideration  than  tbe  obllgatl(m 
of  tbe  plaintiff  to  abandon  Its  ttireatened 
competitloD  In,  and  within  100  miles  of,  Okla- 
homa City. 

Plaintiff's  witnesses  say.  In  one  breath, 
that  th^  were  calculatli^  <m  acquliing  a 
half  Interest  In  the  lot  which  tbe  City  bad 
donatod  to  the  Oklahoma  Cotton  Compress 
Company,  and  In  another  Csnbatantlally)  that 
the  price  of  the  press  to  be  built  was  fixed  by 
tbem  at  $ie,000,  with  the  Idea  that  a  Bierce 
press  could  not  be  bnllt  for  that  omomit,  and 
hence  that  the  Webb  press  would  necessarily 
be  named,  and  yet  th^  admit  that  the  erec- 
tion of  any  other  than  tbe  Bierce  press  would 
have  annulled  the  donation  of  the  lot.  Tb^ 
say  that  on  payment  of  the  $8,000  tiiey  were 
to  get  one-half  of  the  stodc  of  tiie  Oklahoma 
Company  (In  the  name  and  as  the  property  of 
which  the  pteaa  was  to  hare  been  operated^ ; 
but  tbe  Blerces  did  not  own  all  the  stodc  In 
that  company,  and  If  tbey  had  trantferred 
one-half  of  It  to  plaintiff  they  would,  at  once, 
have  lost  their  contnrt  of  tbe  oiterprlse,  b» 
sides  giving  away  for  tbe  Oklahoma  Com- 
pany of  whldi  tbey  yvere  stocbholders,  $6,600 
worth  of  property.  Other  features  readily 
suffieet  themsdves  whldi  render  it  difficult 
to  bellere  that  tbe  d^endants.  If  tb^  are 
sane  men,  as  they  appear  to  be,  oonld  have 
entered  Into  a  contract  sudi  as  that  which  we 
are  now  considering  (referring,  of  course,  to 
tbe  alleged  verbal  contract). 

And  it  is  almost  as  difficult  to  believe  that, 
If  plaintiff  bad  acquired  the  advantage  which 
It  Is  said  to  have  acquired  by  that  contract,  it 
would  have  surrendered  It  at  such  an  ai^ar- 
eut  pecuniary  sacrifice.  That  there  was  dis- 
cussion Is  very  likely,  but,  as  B.  D.  Webb 
testifies,  thwe  wexe  many  details  to  be  con- 
sidered, \fhlch,  as  the  parties  never  reached 
tbe  point  of  closing,  by  reducing  to  writing, 
any  contract  save  that  sued  on,  were  never 
considered  or  iwovlded  for.  Upon  the  whole, 
our  conclusion  Is  that  tbe  alleged  verbal  ccm- 
tract  never  passed  beyond  the  Inchoate  stage. 

Opinion. 

The  conclusion  as  to  the  facts  which  has 
has  been  stated — that  plaintiff  acquired  no 
Interest  In  tbe  compress  bnslness  which  the 
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defendants,  as  promotera  of  the  Oklahoma 
Company  were  about  establlshhis  In  Oklaho- 
ma City,  leaves  nothing  of  the  contract  sned 
on  bat  a  bald  agreeuieift  in  restraint  of  trade 
and  In  violation  of  the  lex  loci.  If  plaintiff 
owned  aqy  good  will  in  Oklahoma,  It  consiBt- 
ed  of  the  tendency  of  tbe  public  to  buy  Its 
presses,  ratber  than  those  of  some  other  ven- 
dor, but  It  did  not  sell  to  defendant  tbe  right 
to  vend  those  presses.  It  merely  restrained 
itself  from  exercising  a  lawful  business, 
thereby  suppressing  the  "hot  competition" 
whicb,  according  to  the  testimony  of  its  wit 
nesses,  would  have  been  prejudicial  to  the 
Interests  of  both,  but  from  which  the  public 
might  have  derived  an  advantage. 

Our  learned  Brother  of  the  district  court 
has  examined  the  questions  presented  with 
great  care,  and,  after  expressing  his  view.  In 
an  able  and  elaborate  opinion,  has  rejected 
plalntiers  demands.  Among  the  authorities 
by  which  bis  conclusion  is  supported  are: 
Tuscaloosa  Ice  Co.  v.  Williams,  28  South. 
6C9,  50  L.  R.  A.  175,  86  Am.  St  Rep.  125  (Su- 
preme Court  of  Alabama,  through  ^cLellan, 
C.  J.),  and  Or^on  Steam  Navigation  Co.  v. 
Winsor.  20  Wall.  (U.  S.)  64,  22  L.  Ed.  315. 
To  these  may  be  added,  as  sustaining  the 
proposition  that  "agreements  in  general  re- 
straint of  trade  are  invalid  because  th^  de- 
prive the  public  of  the  services  of  men  In  the 
sphere  In  which  they  are  likely  to  be  most 
useful  and  expose  the  community  to  the 
evils  of  monopoly",  the  following  authorities, 
cited  in  Benjamin's  Principles  of  Contracts,  p. 
94,  to  wit:  Alger  v.  Thateher,  19  Pick. 
(Mass.)  51.  31  Am.  Dec.  119;  Bishop  v. 
Palmer,  146  Mass.  469,  16  N.  E.  299,  4  Am. 
St  Rep.  339;  Keeler  v.  Taylor,  53  Pa.  467, 
91  Am.  Dec.  221 ;  Bank  v.  Morris  Coal  Co., 
68  N.  Y.  585:  Craft  T.  McConoughy,  79  111. 
S46.  22  Am.  Rep.  171. 

Judgment  affirmed. 


(116  La.) 

No.  19,867. 

Saccession  of  OERARD. 

(Supreme  Court  of  Louisiana.  March  12,  1006. 
Rehearing  Denied  April  9.  1906.) 

EXECUTOBS— RemO  V  Al  . 

After  tbe  final  accoont  of  a  succession  has 
been  filed  and  homologated,  and  nothing  remains 
to  be  settled  except  such  mattera  as  may  be  more 
properly  settled  among  the  heirs  in  a  parti- 
tion proceeding,  and  it  is  evidently  to  the  in- 
terest of  all  parties  concerned  that  the  executor 
should  not  be  removed,  and  there  is  presented 
no  peremptory  ground  for  removal,  the  executor 
will  not  be  removed. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;  Tbomaa  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Anna 
McLean  Oerard,  widow  of  Thomas  H.  How- 
aid.  From  an  order  refusing  to  dismiss  the 
execator.  I^eli^  and  Oeorge  Howard  appe&L 
Affirmed. 


Leigh  Howard,  for  appellants.  Merrick  ft 
Lewis,  for  appellee  Bankers'  Surety  Co. 
Patrick  John  Henness^,  for  appellee  Haw- 
kins. James  J.  HcLougbUn.  tor  ft]K>ellee  ex- 
ecutor. 

PROVOSTT,  J.  The  oral  argument  In  this 
case  took  a  wide  range,  but  on  examining 
the  transcript  the  court  finds  that  the  only 
matter  appealed  from  Is  the  refusal  of  the 
lower  court  to  remove  the  administrator. 
This  court  must,  aaamatterof  course,  restrict 
Itself  to  tbe  matter  presented  by  the  appeal, 
and  Is  without  authority  to  Inquire  into  any- 
thing else.  For  an  Intelligent  Judgment  In 
said  matter  it  becomes  necessary,  however, 
to  review  the  proceedings  had  in  the  lower 
court  In  the  course  o£  the  aettlanent  of  the 
succession. 

The  de  cujus  died  testate  In  February, 
1001,  leaving  six  children  and  naming  two  ex- 
ecutors. An  Inventory  was  made,  and  tbe 
executors  duly  qualified. 

In  April,  1901,  two  of  the  heirs,  namely, 
Gerard  Howard  and  Leigh  Howard,  brought 
suit  to  annul  the  will.  The  petition  alleged, 
inter  alia,  that  the  will  required  the  two 
petitioners  to  collote  (2,500,  when  as  a  matter 
of  fact  they  had  never  received  anything; 
whereas  their  coheirs.  Earl,  Cbarley,  and 
Lula  Howard,  had  received  $1,800,  $1,700, 
and  $2,500,  respectively.  It  was  prayed  that 
these  heirs  be  made  to  collate.  The  remain- 
ing heir.  Fay  Howard,  Intervened  in  the  suit, 
maintaining  the  validity  of  the  will,  and  ask- 
ing that  all  her  coheirs  be  required  to  col- 
late. 

In  June,  1902,  the  several  demands  for 
collation  were  rejected  as  being  premnture. 

In  November,  1902,  Leigh  Howard  filed  a 
petition  asking  that  one  of  the  executors  be 
removed  on  the  ground  that  he  had  default- 
ed as  a  notary  public  and  absconded. 

Fay  Howard,  who  was  tbe  wife  of  Richard 
Hawkins,  having  died,  her  said  husband 
qualified  as  natural  tutor  of  her  six  children, 
and  In  January,  1903,  filed  a  petition  substi- 
tuting himself  as  a  party  plaintiff  In  the  peti- 
tion theretofore  filed  by  his  wife. 

In  May,  1903,  Cbarley  Howard  filed  a  peti- 
tion asking  to  be  appointed  dative  testamen- 
tary executor,  alleging  that  Earl  Howard, 
one  of  tbe  executors  named  by  the  will,  had 
died,  and  that  the  other  executor,  Emlle  J. 
Bamett,  had  been  destituted  by  judgmeot  of 
court 

In  June,  1903,  the  court  rendered  Judgment 
destituting  the  executor  Emile  J.  Bamett 

In  August  1903,  Leigh  Howard  took  a 
rule  on  Messrs.  McCloskey  &  Benedict  attor- 
neys, to  show  cause  why  they  should  not 
"bring  Into  court  the  French  spoliation  claims 
belonging  to  the  succession." 

In  September,  1903,  CAiarley  Howard  was 
appointed  dative  testamentary  executor,  with- 
out opposition :  and  be  duly  qualified,  by  tak- 
ing oath  and  living  bond  according  to  law. 
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A.  new  Inventory  was  ordered  to  be  made, 
and  was  accordingly  made. 

In  December,  1903,  the  attorney  for  absent 
betra  ruled  the  dative  executor  to  show  cause 
why  he  should  not  file  an  account 

In  February,  1904,  Leigh  Howard  filed  a 
supplemental  petition,  praying  that,  in  the 
event  the  court  should  decide  that  he  Is 
bound  to  collate  (2,500  and  that  the  collation 
Is  due  for  the  farm  he  occupies  In  the  parish 
of  Jefferson,  he  be  put  In  full  possession  of 
said  farm. 

On  March  11,  1904,  the  executor  asked  tiiat 
the  movable  property  of  the  succession  be 
Eold,  and  an  order  was  accordingly  so  made. 

Four  days  afterwards,  on  March  15th, 
Lel^  Howard,  for  himself  and  as  adminis- 
trator of  Earl  Iloward,  and  Gerard  Howard, 
filed  a.  petition  asking  an  injunction  against 
the  Bale  of  the  movable  property,  on  the 
ironnd:  First  That  there  was  no  legal  In- 
ventory, "one-half  of  the  heirs  were  never 
Dotifled,  Dot  knowing  where  they  oould  be 
foand."  Second.  That  tbere  are  ten  minorB 
who  are  h^rs  to  two-slxthi  of  tlie  estate. 
Third.  That  Interdiction  proceedings  have 
been  entered  against  Charl^  Howard,  the  ex- 
ecator;  that  he  has  never  put  on  the  Invoi- 
torj  more  than  two-thirds  of  tiie  movable 
property  of  the  soccesalon ;  -  and  that  he  has 
ranored  half  of  tba  movable  property  that 
be  had  on  tiie  Inventory  and  hauled  It  away 
In  wagons  within  tlie  last  four  weeks. 
Fonrtb.  "That  he  has  rented  the  bouse  No. 
4006  Camp  street,  on  Decembw  1,  190^  for 
$15  per  month;  that  be  has  received  rent 
mough  to  pay  Uie  taxes  on  that  piece  of 
property;  UMt  tbe  case  Is  on  trial  now  to 
decide  In  the  property  In  Jefferson  parish 
whetb»  It  bdongB  to  the  estate  or  not 
Fifth.  That  the  oth»  debts  that  James  J. 
McLou^IIn  claims  cannot.be  put  against  tbe 
estate  until  after  the  interdiction  case  Is 
tried  on  Its  merits." 

On  this  petition  a  rule  nisi  issued,  address- 
ed to  Charley  Howard  and  James  J.  Mc- 
Longhlln. 

On  March  17,  19<M,  the  rule  was  dismissed, 
and  a  commission  was  issued  to  J.  L.  Onorato, 
auctioneer,  to  make  the  sale.  He  made  It 
on  April  S,  1904.  at  the  Real  Estate  Exchange. 
Bis  proc^  verbal  shows  as  follows:  , 

*^rat  Two  certificates  of  the  New  Orleana 

Debenture  Co.  adjudicated  to  (  nt  ic.  .i.,  ..: 
for  m). 

"Second.  One  lot  of  fumitnret  adjudicated 
to  Charley  Howard  for  iptH. 

"Third.  One  lot  of  jeweliy,  adjudicated  to 
Charley  Howard  for  $2). 

"Fourth.  One  lot  of  bookB,  adjudicated  to 
Ldsh  Howard  for  $5." 

Tbe  procte  verbal  redtea  that  the  adjudlca- 
tkms  were  made  because  the  adjudlcatees 
were  the  highest  bidders. 

On  tbe  next  day,  April  6,  1904,  Leigh  How- 
ard filed  in  court  the  following: 


"Succession  of  Mrs.  Anna  Gerard  Howard. 

"No.  64,517.   CStU  District  Court.  Division  A. 

"To  the  Hon.  Judge  EUis:  I  Leigh  Howard 
here  come  into  your  Honorable  Court  and  pray 
that  you  set  aside  the  sale  of  movable  proper^ 
of  this  sacoession  that  J.  L.  Onorato  made  on 
April  Stb,  1004,  at  12  m.,  under  the  grounds 
that  they  were  not  sold  according  to  the  agree- 
ment tbat  all  of  the  airs  of  this  succession  m&de 
on  March  30th,  1904;  that  the  said  Onorato 
did  not  show  any  of  the  goods;  that  he  did 
not  give  any  descriptlcHi  of  them;  that  the 
sale  was  made  for  the  administration  to  buy 
in  everything;  that  tiie  administration  bought 
Iq  eveiything  except  some  books  and  I  bought 
them  and  made  a  demand  on  Onorato  for  them 
and  he  said  he  didn't  have  them  and  that  he 
could  not  deliver  them;  and  that  the  adminis- 
tration of  this  succession  had  no  right  to  bid 
on  anything.  Therefore  I  pray  your  Honor  to 
set  aside  this  sale  because  ft  was  not  according 
to  law. 

"[Signed]  Leigh  Howard. 

"Sworn  to  and  subscribed  before  me  this  6th. 
April,  1904. 
^'[Signed]  T.  O.  W.  Ellis,  Judge." 

Dpcm  this  tbe  Judge  made  the  followinff 

order: 

"Order:  Let  proceedings  be  stayed  as  they 
are  by  the  auctioneer  until  the  further  orders 
of  the  court,  and  let  all  interested  parties 
show  cause  on  Friday,  April  8,  1904.  at  11  a. 
m.,  why  the  relief  prayed  for  should  not  be 
granted. 

"[Signed]  T.  C.  W.  Ellis,  Judge. 

"N.  O.,  La.,  April  6,  1904." 

On  the  8th  of  April,  1904,  tbe  ancUoneer 
answowd  tbat  be  bad  sold  the  property  at 
puUlc  auction  according  to  law  after  legal 
advertisement,  all  as  shown  by  his  procds  ver^ 
bal. 

On  tbe  12th  of  April.  1904,  tbe  executor 
filed  a  list  of  debts  and  asked  that  the  real 
estate  (tf  tiie  succeBsion  be  sold  to  pay  same; 
and  an  order  was  made  accordingly. 

On  AprU  29,  1904,  the  rule  to  set  aside  the 
Bale  was  tried;  no  appearance  being  made 
for  the  def^dant  Gerard  Howard  testified 
that  at  the  sale  he  asked  the  auctioneer 
where  the  property  was,  and  tbat  tbe  auction- 
ed told  him  be  didnt  know  anything  alMut 
It;  that  everything  was  sold  to  Ctaarley  How- 
ard acept  a  set  of  books.  Leigh  Howard 
testified  as  follows: 

"The  auctioneer  read  tbe  advertisement,  and 
said  he  would  make  the  sale  by  the  advertise- 
ment according  to  the  inventory.  I  objected  to 
tbe  sale  on  tbe  ground  that  he  did  not  produce 
tbe  stuff,  and  it  wasn't  in  his  possession,  and 
be  could  not  sell  it  I  do  not  know  who  had 
possession  of  the  property,  nor  where  it  was. 
I  know  Charley  Howard  removed  two  bedroom 
sets  seven  r-  eight  weeks  ago  from  where  it 
was,  and  he  sold  everything  to  Charley  Howard 
except  one  lot  of  hooka.  I  bid  in  them  books, 
to  get  four  hooks  of  my  father's  writings,  at 
$5.  That  same  day  I  went  to  Mr.  Onorato 
and  asked  tbe  delivery  of  the  books.  I  objected 
to  the  sale  because  there  were  a  iot  of  buyers 
there,  and  when  they  saw  how  Uiings  was  they 
went  away,  and  second-hand  dealers.  Mr.  Ono- 
rato told  me  be  could  not  deliver  these  books; 
that  he  didn't  have  them  and  didn't  know  noth 
ing  about  them." 
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On  May  8,  1904,  the  court  mida«d  tbe 

followliig  Judfcmeut: 

"Suocnaion  of  Anna  Omrd  Boward. 

**Na  04.517.    Civil  District  Goart  for  tiie 
Parish  of  Orleans. 

**Gona]deriilg  the  agreement  of  tbe  parties 
hereto,  copy  whereof  will  be  filed,  the  law  and 
the  evideace  being  considered. 

"It  is  ordered,  adjudged,  and  decided  that  sall^ 
agreement  tie  now  ratified  and  made  efFeetive, 
and  accordingly  that  all  oppoaition  to  tbe  will 
of  the  deoeased  by  act  before  Felix  X  Puig, 
notary  publie  of  this  ci^,  be  withdrawn. 

"It  is  further  ordered  and  decreed  that  tbe 
order  of  court  heretofore  issued,  ordering  that 
Bufiicient  property  of  the  succession  be  sold  in 
order  to  pay  d^ta,  be  ratified  and  made  effec- 
tlTe. 

"It  i«  further  ordered  and  decreed  under  said 
consent  and  agreement  that  the  direction  of  said 
will  as  to  collation  be  decreed  null  and  of  no 
effect,  and  accordingly  that  the  remaining  assets 
of  aaid  succession  be  partitioned  among  all  the 
heirs,  share  and  share  alike,  and  that  all  ooets 
be  paid  by  the  mass. 

"Judgment  read  and  rendered  in  open  court 
April       1904.  _ 

^'Judgment  signed  In  open  court  May  8. 1904. 
**[^gned]  T.  a  W.  Ellis,  Judge." 

On  the  Slst  of  May  the  court  nasderad  tbe 
following  Judgment: 

"Succeaslon  of  Anna  Gerard  Uowavd. 
**N<K  64,617.   avll  District  Oourt,  Division  A. 

"For  the  reasons  asrigned  In  the  written  opin- 
ion of  the  court  placed  upon  the  rule  for  the 
production  of  property  purchased. 

"It  Is  ordered  that  the  administrator  of  this 
sncoession  and  the  auctioneer,  who  made  the 
Bale  of  the  movables  bought  by  movers,  be 
and  they  are  hereby  ordered  to  make  delivery 
thereof  to  the  purchasers  within  20  days  from 
the  service  hereof,  and  that  in  default  thereof 
that  the  sale  be  annulled  and  set  aalde  as  to 
any  property  not  delivered  at  that  time,  and 
that  copy  hereof  be  served  upon  the  parties. 
Defendants  to  pay  costs.  Judgment  read  and 
rendered  in  open  court  May  2o,  1004. 

"Judgment  signed  in  open  court  May  81. 1904. 
"[^gned]  T.  a  W.  Ellis,  Judge." 

From  this  last  Judgment  Leigh  Howard 
took  an  appeal  to  the  Court  of  Appeal.  The 
Judgment  of  the  Court  of  Appeal  Is  not  In 
the  record,  and  It  is  not  reported.  From  ref- 
erences to  It  here,  and  the  testimony,  we 
Infer,  however,  that  it  affirmed  the  Judgment 
of  Judge  Ellis. 

On  June  30,  1904,  Charley  Howard,  ex- 
ecutor, filed  his  final  accoimt  In  the  peti- 
tion filed  with  the  account  and  praying  for 
its  homologation  he  alleged  that  he  had 
caused  all  tbe  personal  property  of  the  suc- 
cession and  also  one  piece  of  real  estate  to 
be  sold;  that  Onorato,  the  auctioneer,  had 
not  yet  settled  with  him  for  the  proceeds  of 
the  personal  property,  because  of  a  lawsuit 
pending  between  him  and  the  heirs;  and 
that  he  cannot  torn  over  the  proceeds  until 
the  suit  Is  adjusted.  The  account  shows 
$1,478.14  for  distribution,  and  $1,109.44  of 
privileged  debts,  and  $144  of  ordinary  debts, 
and  $134.70  to  be  divided  among  the  heirs. 

On  July  1,  1904,  F.  Rivers  Richardson, 
attorney  for  absent  heirs,  filed  an  opposition 
opposing  ttie  account  In  each  and  every  partio* 


nlar;  that  the  debts  placed  thereon  are  not 
due,  and.  If  due,  are  groesly  excessive;  that 
the  assets  of  the  estate  are  not  accounted 
for  and  the  receipts  are  not  correctly  stated. 
He  alleged  that  as  attoroey  for  absent  helra 
he  was  entitled  to  be  placed  on  the  acthjunt 
for  a  fee  of  $25,  and  he  prayed  accordingly, 
and  that  tbe  other  claims  placed  on  the 
account  be  rejected  or  reduced  to  the  proper 
figure,  and  that  the  executor  be  ordered  to  ac- 
count for  the  remaining  assets  of  tbe  succes- 
sion. 

On  July  12,  1904,  the  account  was  bom<y 
legated  In  BO  far  as  not  opposed. 

On  July  13,  1904,  Leigh  Howard  filed  the 
following  opposition: 

"Snccesdon  of  Mia.  Anna  McLean  Howard. 

"No.  84,617.  ClTil  Dlatriet  Court.  Division  A. 

*^o  the  Honorable  Civil  District  Court:  I 
Leigh  Howard,  opposes  the  commission  claim 
which  he  has  as  No-  2  and  No.  6  Jefferson 
Parish,  Taxes  Na  9  Charley  Howard,  Commis- 
sion No.  14,  Stenographer  Fees  Nos.  16  and  16. 
McCIoekey  &  Benedict  17  Not  Pub.  18  Mc- 
Laughlin Fees  No.  19  McLau«dblhi  No.  20  Sale 
of  personal  property  Mo.  21  Reai  eatete  rale, 
and  the  ordinary.  I  fact  I  think  that  the 
Honorable  Ooort  anrt  to  order  all  emdltots  to 
prope  claims. 

"[Signed]  Leigh  Howard." 

On  the  IStta  of  July  Ldgb  Howard  filed 
the  fbllovlng: 

"Succession  of  Mrs,  Anna  McLean  Howard. 

"No.  64,617.    Civil  District  Court,  Division  A. 

"Roul  for  Charley  Howard  the  Administrator 
of  this  succession  to  show  cause  why  he  ahonld 
not  put  the  foweling  property  in  this  succession 
If  he  has  it  in  his  percession  and  if  not  on  Mon- 
day Aug.  15th,  1904  at  11  o'clock  a.  m.  what 
became  of  it: 

1  Masonic  Quilt  1  lot  wash  tab*. 

1  lot    gold    Maaonle     8  barsL 
Emblems  1  trunk. 

2  Arm  chairs  1  Parrot  and  eag& 

1  locket  and  dialn  1  Marking  bird. 

2  Chandlers  1  Tx)t  French  Spolia- 
2  Brass  Syp  Glasses        tlon  claim. 

1  Wedding  dress  1  ItoHer  Top  desk. 

2  Armoirs  of  Linen  1  Lot  oil  cloth  In  din- 
1  Gents  Gold  Wateh         Ing  room. 

1  Tody's  Gold  Watch      1  Silver  eoup  ladle. 
1  Silver  basket  1  Electric  Bateiy. 

1  Book  case  $2000.00  Gonmmant 

1  Sewing  basket  bonds. 

3  linen  window 
shades 

"And  the  following  tibat  was  on  the  Inventory: 
6  Family  pictures  1  Sewing  machine 

1  Plated  Bell  1  Plated  bread  baaket 

1  Plated  cake  basket     1  Family  BlUe 
^'[Signed]  Leigh  Howard." 

On  the  19tb  of  September,  1904,  dutrl^ 
Howard  filed  an  answer  to  the  above  rule. 
In  this  answer  he  says  that  he  knows  noth- 
ing ahont  "1  Lot  of  gold  Masonic  Emblemi« 
1  locket  and  chain,  2  Armoirs  of  Linen.  1 
Gent's  gold  watch,  1  Mocking  bird  and  cage^ 
1  Lot  French  Spoliation  Claims,  1  SUtct  soup 
Ladle,  $2000  Government  bonds." 

The  answer  proceeds  as  follows: 

"Honorable  T.  0.  W.  Ellis:  In  answer  to 
notice  July  18tb,  1904,  I  wUl  say  as  foUows: 

"Ann  chairs  one  of  these  may  nave  been  my 
desk  chain  This  I  lia?e  proved  my  ewnerahlp 
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to  Bfr>  Lewis  who  was  th«o  represeotiiig  Frank 
Kawfc  The  Roller  Top  Desk  and  the  chandelen 
wm  alao  at  the  same  time  to  be  my  property, 
and  since  that  time  I  have  disposed  of  them. 
The  second  arm  chair  I  notlung  of  atmnt 
unless  it  was  in  the  parlor  set  1  Locket  and 
chain.  This  I  know  nothing  about  2  Brass 
Sp7  Glasses,  this  may  mean  one  pair  of  field 
rlassrs  and  a  Mir  of  Opera  Glaases  that  I 
bought  in  St  Xouis  of  last  year  from  the 
SiouHis  Hardware  Co.,  of  Broadway,  St.  Louia 
If  these  are  not  the  ones  I  know  not  what  is 
meant  in  the  pertission. 

"1  Wedding  dress,  this  one  not  down  in  the 
hiventory,  it  is  very  much  moth  eaten  has 
no  eommercial  value,  it  being  a  heirloom  in  tlie 
family.  I  being  the  younffeat  in  the  family  took 
poRsession  of  It,  it  has  since  been  sent  to  New 
York  Ci^. 

"1  Ladies  gold  watch,  this  means  my  mother's 
watch  which  was  bought  at  auction  with  other 
thinga.  1  Silver  basket  This  was  bought  at 
aaction.  1  book  case,  this  was  bought  at  auc- 
tion. 3  Ijnen  Window  shades,  these  were 
bought  at  auction.  1  Lot  wash  tubs.  I  bad 
some  slats  laundry  tubs  in  the  yard  that  I 
bought  from  Frank  B.  Uayne.  These  are  what 
is  meant  3  Bars  these  were  bought  at  auction 
with  the  furniture.  1  Trunk.  This  probably 
means  an  old  black  trunk  that  the  silver  ware 
was  kept  in,  this  could  not  be  sold  for  25  cts. 

"1  Parrot  and  cage.    This  is  my  personal 

?roperty  and  my  mother  never  laid  daim  to  it 
Lot  oil  cloth.  This  was  not  worth  taking  up, 
Mis.  Fisher  and  Mrs.  Smith  both  put  matting 
over  it  and  when  Mra  Smith  moved  It  was 
then  on  the  Qoor.  1  Silver  Soup  ladle.  This 
I  know  nothing  about  1  Electric  Battery.  By 
this  is  meant  a  burglar's  alarm  Annuncia  which 
was  my  property.  $2000.00  Gov.  bonds.  6 
Family  pictures.  One  of  these  I  gave  to  Rich- 
ard Harkins  as  be  had  a  right  to  it  and  the 
other  five  had  no  commercial  value  so  I  took 
possession  of  them.  1  Sewing  Machin&  There 
wen  two  machines  in  the  house,  one  was  the 
property  of  my  sister  and  one  was  the  propertv 
of  my  mother,  mother's  machine  was  sold  with 
the  rest  of  the  furniture.  1  Plate  Bell  was 
in  the  Silver-ware.  1  Plate  cake  Basket  was 
bi  the  river-ware.  1  Silver  Bread  Basket  This 
was  in  the  silver-ware  and  was  sold  at  auction. 
This  was  taken  for  the  11  article  of  pertition. 
1  Family  Bible.  This  was  valued  at  SZ.50  with 
ether  books,  the  other  books  were  bid  in  by 
Frank  Rowe  at  the  auction.  1  was  told  by 
my  attorney  that  the  bible  had  no  Commercial 
value  so  I  sent  it  to  New  York.  I  will  pay  the 
assessed  value  of  Bible  and  Books  which  would 
bef2.5a 

**[8iciwd]  Charlfls  Howard. 

"Sworn  to  and  subscribed  before  me  at  New 
Orieans  this  16th  day  of  September,  1004. 
"[Signed]  Bus  Rouen.  Not  Pub." 

EMdeikce  was  beard  on  the  trial  of  this 
mte.  Five  'witnesses  were  examined.  All 
the  testimony  is  mere  hearsay,  except  that  of 
Mra.  Snsan  Parker,  who  traces  Into  the  pos- 
Ksslon  of  Charley  Howard  a  number  of 
things  as  to  which  he  says  above  that  he 
knows  nothing.  But  it  Is  evident  that  she 
hid  had  a  falling  out  with  Charley  Howard, 
because  of  fals  refusal  to  let  her  take  some 
old  sheets,  and  that  her  tedtlmony  to  not 
above  suspicion.  Charley  Howard  did  not 
testify,  toot  the  note  of  evidence  recites : 

prodnoa  Charley  Howard  for  examina- 
tfcn,  1£  dertred." 

No  Judgment  was  rendered  on  this  mle. 
It  KSDM  to  bSTtt  been  lost  slgbt  ofL 
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On  November  9,  1904,  Leigh  Howard  filed 
■  petition  praylns  the  removal  of  the  execu- 
tor and  alleging  as  follows : 

"Your  pertttlons  petitionB  this  Honorable 
Court  that  Charley  Howard  the  Administrator 
of  the  Succession  be  removed  and  another  Ad- 
ministrator be  appointed ;  that  Charley  Howard 
has  robed  this  estate  of  moverables  that  was 
on  the  inventory  and  that  was  not  on  the  inven- 
try,  that  be  neglected  the  Real  Estate,  that  be 
slowed  Three  Pieces  of  property  in  Pass  Chris- 
tlon  Miss  to  be  sold  for  Taxe?.  tha  he  slowed 
the  Piece  in  Jefferson  Parish  this  State  to  be 
advertised  for  taxes.  That  he  has  left  this  state 
and  thair  is  noe  one  to  look  out  for  this 
property  and  that  the  Bondsman,  the  Bankers 
Security  Co  be  held  untlll  a  new  Admindstration 
is  Apolnted." 

On  November  9,  1904,  be  prayed'  that  a 
curator  be  appointed  to  represent  the  absent 
executor,  and  accordingly  James  J.  McLoogb- 
lln,  Esq.,  was  appointed. 

On  January  10,  1906,  Leigh  Howard  filed 
the  following  petition : 

"Succession  of  Mrs.  Anna  McLean  Gerard 
Howard. 

"No.  64,517.   OItU  District  Court,  OIvlBion  A. 

"Tour  petitioner,  Leigh  Howard,  a  resident  of 
Jefferson  parish,  this  state,  who  represents  one 
half  of  this  succession. 

"Now  comes  into  this  Honorable  Court  and 
Pertitions  to  have  the  sale  of  the  movable  prop- 
erty of  this  succession  set  aside  and  annulled. 
Becaused  it  was  not  sold  acording  to  Agrement 
Between  all  of  the  Hairsk  that  everythins  would 
be  produced  and  sold,  James  J.  McLonghlin  act- 
ing for  Charley  Howard,  will  full  power  to 
act  as  be  said,  that  the  books  that  I  bought 
whitch  were  25  on  the  Inventory,  Jos.  L.  Onorato 
offered  me  29  Booka  That  in  the  Lot  of  Books 
that  Belonn  to  this  succession  were  1  Famley 
Bible  with  $100.00  4  Scrap  Books  of  my  Family 
writings  with  $500.00  1.  Famley  Albin  worth 
$50.00  the  others  19  Books  I  dont  know  the 
titles  But  they  were  at  lest  12  inches  long, 
if  this  sale  is  not  annulled  your  petitioner 
claims  3tm  L.  Onorato  and  James  J.  McLough- 
]{n  and  Charley  Howard  is  jointly  indebted  to 
me  for  the  value  of  these  books,  which  is 
$650.00  and  what  ever  the  other  19  may  be 
worth. 

"Your  pertltoner  prays  that  Jos.  L.  Onorato, 

James  J7  McLoughlln  and  Chaorley  Howard 
may  be  dted  to  show  cause  v/h^  this  sale  should 
not  be  annulled  and  your  petitioner  granted  his 
full  rites  or  they  pay  me  $650.00  what  that 
Jestly  owe  me  for  the  value  of  the  Books  that 
I  bought  with  coats  and  interest  as  I  am  en- 
titled to. 

"[Signed]  Leigh  Howard." 

To  this  petition  J.  J.  HcLoughlin,  cmntor 
ad  hoc  pleaded  res  Judicata,  based  on  the 
Judgment  in  the  former  suit  to  annul  the 
same  sale. 

On  January  10,  1905,  Lelfi^  Howard  took 
a  rule  on  J.  J.  McLoughlln,  Bsq.,  "to  sbow 
wbat  right  he  bad  to  take  the  mon^  of  tbe 
succession  and  keep  It  on  deposit  In  bank 
In  bis  own  name,  and  if  be  has  tbe  right  to 
keep  this  money  why  be  should  not  give 
bond."  Mr.  McLongblln  answered  that  tbe 
executor  had  paid  tbe  debts  not  opposed  on 
tbe  account  to  tbe  amount  of  $438.84,  and 
that,  "being  about  to  leave  New  Orleans,  be 
bad  turned  over  to  bim  (Mr.  McLoughlln) 
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the  balance  of  tbe  funito,  $1,039^,  and  that 
he  (Mr.  McLougblin)  now  deposited  said 
amount  In  court,  in  accordance  with  an  or- 
der theretofore  rendered  by  the  court  at  Us 
request  tliat  he  do  so." 

On  June  12,  1900,  the  coort  rendered  Judg- 
ment sustaining  the  opposition  of  F.  Rivers 
Richardson  to  the  extent  of  requiring  that  he 
be  put  down  on  the  tableau  of  the  succession 
for  $10,  and  dismissing  the  opposition  of  Le- 
igh Howard  as  having  been  filed  too  late,  and 
ordering  the  funds  to  be  distributed  according 
to  the  account 

On  the  same  day  the  court  rejected  the  de- 
mand for  the  dismissal  of  the  executor,  "with 
reservation  of  the  rights  of  all  the  heirs 
against  each  other,  to  be  asserted  upon  the 
partition  of  the  estate." 

From  this  last  Judgment,  Leigh  Howard 
has  appealed.  He  has  not  appealed  from  title 
other. 

The  reasons  given  by  Judge  Ellis  for  his 
Judgment  are  the  following: 

"The  plaintifF  alleges  that  the  defendant  ex- 
ecutor (his  brother)  has  robbed  the  Buccession  of 
certain  movables,  inventoried  and  not  inven- 
toried ;  that  he  allowed  three  pieces  of  property 
at  Pass  Christian,  Miss.,  to  be  sold  for  taxes; 
that  he  allowed  the  property  in  Jefferson  parish 
to  be  advertised  for  taxes,  and  Incurred  costs 
and  penalties^  that  he  left  tbe  state,  and  there 
Is  no  one  to  look  out  for  the  property. 

"On  these  allegations,  general  and  wholly 
wanting  in  specification,  he  prays  that  the  ex- 
ecutor be  dismissed  and  that  a  new  administrator 
be  appointed. 

"^e  proof  shows  that  certain  real  estate  in 
Mississippi  was  sold  for  taxes,  but  that  the 
time  for  redeeming  the  same  has  not  yet  ex- 
pired. This  property,  though  owned  by  the  de- 
ceased, lies  outside  ot  the  state  of  Louisiana, 
and  was  never  under  the  administration  of  the 
defendant  executor.  Any  one  of  the  heirs  could 
redeem  it  Any  one  of  them  could  do  so  to^ay, 
and  the  defendant  was  under  no  more  obligation 
to  redeem  the  property  than  tbe  petitioner.  The 
amount  wasted  by  this  litigation  would  have 
more  than  redeemed  the  property  in  Mississippi. 

"The  property  in  Jefferson  was  advertised  to 
be  sold  for  taxes,  and  the  executor  paid  the 
taxes,  penalties,  and  costs.  Tbe  proof  shows 
that  he  had  no  funds  of  the  succession  with 
which  to  pay  said  taxes  prior  to  the  time  that 
he  paid  them.  The  petitioner  in  this  suit  has 
been  living  on  this  property  in  Jefferson,  pays 
no  rent  for  it,  derives  whatever  revenues  or 
fruils  it  produces,  and  enjoys  its  use.  As  an 
heir,  he  bad.  and  has  exercised,  this  right  of 
occupancy  subject  to  the  rights  of  his  coheirs, 
to  be  settled  on  the  partition ;  but,  as  an  heir, 
the  executor  was  ander  no  personal  obligation 
to  pay  the  taxes,  more  than  was  the  petitioner, 
and,  under  the  tacts  shown,  not  as  much  per- 
sonalty as  an  heir,  and  when  he  received  funds 
of  tbe  succession  then  be  paid  tbe  taxes.  It 
is  true  that  costs  and  penalties  had  been  in- 
curred, but  then  it  does  not  seem  to  have  been 
his  fault 

"The  charge  is  made  that  the  executor  robbed 
the  succession  of  movable  property.  The  mova- 
ble property  inventoried  was  sold  by  the  auc- 
tioneer, and  the  procfis  verbal  shows  the  sale,  to 
wit,  that  everything  in  this  sale  was  bought 
in  by  tbe  executor,  he  being  an  heir,  except  a 
small  lot  of  books,  which  was  bid  in  by  the 
plaintiff.  It  seems  that  there  was  some  trouble 
about  the  delivery  of  the  movables  to  plaintiff, 
as  purchaser  of  said  bot^a,  and  he  tou  «  rule 


to  set  aaide  the  sale  for  nondelivery,  and  this 
rule  was  made  absolute  as  to  everyuiing  which 
was  not  delivered.  It  seems,  since  that  matter 
was  tried  and  decided,  that  the  auctioneer  all 
the  while  had  possession  of  the  books,  and  that 
the  plaintiff  could  have  received  the  books  if  be 
had  demanded  the  same. 

"The  auctioneer  during  diia  trial  has  sent  the 
books  to  this  court,  subject  to  tbe  order  of  the 
plaintiff  as  their  purchaser,  should  he  see  fit 
to  take  them,  or.  if  not  then  to  be  turned  over 
to  the  heirs,  as  an  asset  of  the  succession,  for 
partition.  The  movables  sold  to  the  executor, 
as  an  heir,  can  be  settled  for  by  him  on  the 
partition,  and  on  this  score  tliere  Is  no  seeming 
complaint 

"Bvidenee  was  glvm  on  this  trial,  and  also 
on  the  trial  of  a  rule  on  the  executor  to  account 
for  certain  property,  in  regard  to  a  family  Bible 
of  the  deceased ;  also  a  wedding  dress,  and  a 
certain  spy  glass  or  field  glass;  and  the  plain- 
tiff claims  that  the  executor  has  wrongfully 
made  way  with  these  things.  Tbe  executor  ad- 
mitted that  he  sent  the  family  Bible  and  the 
wedding  dress  to  New  York.  He  says  that  he 
thought  he  had  a  right  as  an  heir,  to  do  this ;  that 
the  Bible  was  of  little  value,  and  the  wedding 
dress  old  and  of  no  real  value,  except  its  senti- 
mental value  as  an  heirloom.  The  dress  was 
not  inventoried,  nor  was  the  Bible  separately  in- 
ventoried, and  I  do  not  find  that  tbe  spy  glass 
or  field  glass  was  entered  on  tbe  inventory. 
There  is  much  hearsay  testimony  in  the  record 
about  these  articles,  and  the  proof,  especially 
in  regard  to  value.  Is  by  no  means  satisfactory. 
The  hearsay  part  of  it  was  objected  to.  and,  of 
course,  is  not  evidence.  The  return  of  the  ex- 
ecutor to  the  rule  taken,  and  above  referred  to, 
is  sworn  to  by  him. 

"While  the  proof  Is  not  satisfactory  as  to 
these  movables,  and  while  the  executor  has  no 
right  to  send  away  the  dress  and  Bible,  no  mat- 
ter how  small  he  may  have  deemed  their  value, 
nor  what  he  thought  was  his  right  as  an  heir, 
still  there  can  be  no  justification  for  his  con- 
duct in  sending  them  away  from  the  state,  with- 
out the  consent  of  his  coheirs,  or  of  the  court 
if  they  were  sent  away  by  him  after  he  received 
his  letters  as  executor.  The  time  when  he  sent 
them  away  does  not  seem  to  be  fixed  by  evidence, 
even  approximately,  and  Inasmuch  as  he  can 
be  charged  on  the  itartftion.  In  favor  ot  his  co- 
heirs, with  whatever  may  be  the  value  of  these 
articles,  and  as  it  is  not  certain  whether  he 
sent  them  away  after  he  became  executor,  I  do 
not  find  in  this  conduct  reprehensible  though 
it  be,  legal  justification  for  his  dismissal. 

"As  to  the  spy  glass  or  field  glass,  the  testi- 
mony of  the  executor.  In  the  rule  atmve  alluded 
to,  was  that  he  knew  of  no  such  article  owned 
by  the  succession,  and  that  the  spy  glass  which 
he  had  was  his  own  property. 

"There  was  evidence,  vague  enough.  In  regard 
to  certain  articles  of  furniture,  a  bird  and  a 
bird  cage  and  some  other  things;  but  the  evi- 
dence is  too  vague  and  inooncluBlve  to  fasten 
liability  upon  anybody  in  regard  to  the  same. 

"The  last  charge  is  that  the  executor  left  tbe 
state  and  there  is  no  one  to  care  for  the  affairs 
for  this  succession.  The  proof  is  that  he  left 
this  state  to  be  gone  for  some  time,  but  that  he 
will  return  the  coming  fell.  He  left  the  succes- 
sion funds  in  the  hands  of  his  counsel,  Mr.  J. 
J.  McLoughlin,  the  same  being  in  bank,  and 
these  funds  have  been  paid  by  Mr.  McLoughlin 
into  the  registry  of  the  court.  The  real  estatp 
in  this  city  and  movables  have  been  sold,  and 
the  executor  has  filed  his  account  and  it  bad 
been  homologated,  except  as  to  two  opimaltions, 
one  for  $8  and  one  for  $25.  prior  to  the  institu- 
tion of  this  suit  and  white  the  executor  was 
here.  There  was  nothing  else  for  the  executor 
to  do  in  the  way  of  adminlstratiou,  all  debts 
and  charges  then  due  by  tlM  estate  having  been 
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settled,  and  but  tor  tbis  litiffatton  I  have  no 
doubt  that  fall  settlemeDt  would  bare  been 
mads  won  aftear  the  homologation  of  said  a^ 
OKiDt  Tbe  executor  was  harassed  hj  rules, 
motions,  and  litigation  at  the  suit  of  tbls  peti- 
tioner, about  UttTe  matters  of  small  value,  tbat 
produced  ooits  and  tronble,  rather  than  profit 
to  inybodr.  and,  bealdes  tbis,  the  personal  terms 
between  the  executor  {his  brother)  were  acrlmo- 
nioni  and  bitter,  and  most  disagreeable  to  everr- 
bodr  compelled  to  have  anght  to  do  with  said 
petty  litigation. 

"11  the  purpose  of  the  ezeeatiHr  in  leaTing 
this  cit7  for  a  time  was  to  arold  trouble  with 
Ilia  brother,  he  is  to  be  commended.  It  seems 
that  he  could  not  get  employment  here,  and 
that  be  could  find  work  where  he  went  What- 
erer  bis  motive  for  going,  bis  absence  has  caused 
no  injury  to  the  succession,  which  Is  here  intact 
and  ready  for  partition  among  tlie  heirs,  and 
the  evidence  shows  that  his  absence  was  not  in- 
tended to  be  permanent,  but  only  ontil  the  ap- 
proaching fall. 

"There  is  no  need  for  further  administraUon. 
There  are  no  debts  to  be  paid,  and  nothing  re- 
mains to  be  settled.  On  tbe  partition  all  the 
daims  between  the  heirs,  of  every  nature,  can 
be  settled.  To  appoint  a  dative  executor  would 
require  more  advertising,  another  inventory,  a 
new  bond,  and  when  ue  new  ececntor  would 
recelTe  bis  letters  he  would  have  absolutely 
nothloK  to  do.  The  proi>erty  in  Jefferson,  the 
proceeds  of  any  property  sold  now  deposited  in 
court,  and  whatever  may  remain  of  the  estate, 
faictoding  claims  which  the  heirs  may  have 
a^nst  eadi  other  for  any  account,  can  aH  be 
settled  on  the  partition,  without  the  necessity 
of  a  new  executor.  The  property  In  Mississippi 
can  be  redeemed  by  any  of  the  heirs,  or  by  them 
iolntly,  and  reatorsd  to  the  ownership  of  the 
Mrs,  and  with  this  the  heirs  can  aln  deal  as 
tbey  see  fit. 

"I  think  the  authority  of  the  ease  of  Succes- 
sfam  of  Willis,  83  South.  314,  109  La.  282,  b 
finwtly  applkaible  to  this  case,  and  under  tbat 
satbmlty,  aod  nndw  tbe  evidence,  a  judgment 
will  be  entered  dismissing  the  demands  of  the 
petitioner,  at  his  costs,  with  reservation  of  the 
lights  of  all  the  heirs  to  assert  whatever  claims 
tuy  may  bare  against  each  other  on  the  parti- 
tion. 

"N.  O,  I*..  June  26. 1905. 
**[Si|fiiMtl  T.  G.  W.  BnUs,  Jodge.** 

The  caae  hex  had  otir  careful  consideration, 
as  evidently  It  had  that  of  the  learned  judge 
■  quo.  For  tbe  reaaons  slven  hj  blm,  ttils 
Judgment  Is  affirmed. 

We  will  add,  however,  ttiat,  If  the  absence 
of  the  ezecator  from  tbe  state  bas  been  pA>- 
tracted  more  than  one  year,  tbis  Is  peremp- 
tory catise  for  removal  (CIt.  Code,  art  1168), 
and  tbat  tbe  aerrlces  of  stnne  succession  rep- 
resentatlTe  will  be  needed  for  paying  out  tbe 
money  deposited  In  court 

It  Is  ortiered,  adjudged,  and  decreed  that 
tbe  Judgment  appealed  from  be  afllrmed,  at 
the  cost  of  tbe  appellant 


aiQ  La.) 
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STOKER  T.  HODOB  FENCB  A  LUMBBR 
CO.,  I/imlted. 

(Supreme  Court  of  Louisiana.   March  12,  1906. 
Rdi«uing  Denied  April  9,  1906.) 

L  NuLienvcB— Bills  or  IftciFnoH— Bills 
Noi  Wkll  Takkh. 
The  several  bills  of  ezceptUuu  touchhig 
tettimony  on  trial  were  zerleweo.  The  grounds 


of  objections  afforded  no  good  reason  to  set 
aside  the  decree  and  remand  the  case  for  an- 
other trial. 

2.  SaHK— ChABOES  and  ConNTKBOHABOXS. 

Complaints  are  directed  by  plaintiff  against 
d^endant  for  bad  management  in  its  towing 
work  just  preceding  the  accident  which  re- 
suited  in  his  fall  and  injury.  Complaints  ara 
directed  by  defendant  against  plaintiff  of  gross 
negligence  of  dutv  just  before  tbe  accident 
After  a  review  of  the  grounds  of  these  com- 
plaints, It  appears  tbat  the  work  of  neither 
was  model  to  be  followed.  The  Incidents  at 
the  time  of  the  casualty  were  taken  up  and  re- 
viewed. The  conclusion  arrived  at  was  that 
there  was  an  open  space  in  the  bridge  through 
which,  under  proper  management,  It  would 
have  been  possible  for  the  tug  and  the  towed 
schooner  to  nave  passed. 

8.  Baitb— Delay. 

Plaintiff  did  not  delay  In  opening  the  draw 
of  the  bridge.  Defendant's  towing  tug  came 
to  the  bridge,  and  would  have  passed  It  with 
the  schooner  in  tow  if  the  usual  channel  had 
been  followed. 

4.  Same— tuFACT  was  Atoidablb. 

The  captain  of  the  tug  and  other  nnployte 
thereon  knew,  or  must  be  neld  to  have  known, 
Bomethiitf  abont  the  channel.  Tbey  should  have 
directed  all  their  attention  to  stay  in  tlie  dian- 
neL 

6.  Saub— Half  Openbd  Bbidoe. 

The  weight  of  the  testimony  does  not  sus- 
tain defendant's  cbaive  that  the  bridge  keowrs 
were  closing,  instead  of  opening,  ms  bridge 
St  the  moment  of  the  accident 

9.  Saiw— Evidence. 

A  number  of  witnesses  testified  tbat  the 
drawbridge  was  half  open  and  there  was  sputM 
to  pass.  Others  testified  to  the  contrary.  The 
district  judge,  who  saw  and  beard  the  witnesses, 
substantially  held  that  it  was  half  open.  After 
having  reviewed  the  testimony,  the  court  dis- 
covered no  error  in  t^fs  respect 

7.  Damaqbs— Pxesonal  Injubibs. 

In  answering  the  decree,  the  plaintiff  asked 
for  an  increase  of  damages.  The  court  declines 
to  increase  the  amount,  and  leaves  It  as  found 
by  the  district  judge. 
(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  Dlsjtrict 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Action  by  Robert  W.  Stoker  against  the 
Hodge  Fence  &  Lumbw  Company,  Limited. 
Judgment  tot  plalntUE,  and  defendant  ap* 
peals.  Affirmed. 

McCoy  &  Moss,  for  appellant   Oorbam  ft 

Oorham,  for  appelleei 


BREAUX,  O.  J.  Plaintiff  sues  to  recover 
damages  for  personal  Injuries.  Plaintiff, 
with  one  John  F.  Spearing,  was  bridg^e^r 
of  tbe  Kansas  Cit7  &  Southern  Pacific  Rait 
road  Company. 

For  brevity,  we  will  refer  to  the  Kansas 
City  Railroad  as  the  "K.  C,"  and  to  tbe 
Southern  Pacific  as  the  "S.  P." 

Each  of  these  railroad  companies  own  a 
bridge  spanning  the  Calcasieu  river  near  tbe 
<Aty  of  Lake  Charles. 

To  be  specific  as  relates  to  the  location,  the 
bridge  of  the  S.  P.  Is  nearer  Lake  Charles 
than  is  the  bridge  of  the  K.  CL  Tbe  distance 
between  tbe  two  bridges  is  about  200  yards. 
Th€7  are  atnmg  railroad  bridges;  that  of  the 
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K.  G.  being  tbo  heavier,  and  having  a  donb* 
le  gear.  The  8.  P.  bridge  had  a  ringle 
gear  and  turned  more  eaelly.  Tb^  are  turn- 
ing brldgee,  moved  by  a  lever  to  give  passage 
to  boata  and  vessels.  The  arms  of  the  lever 
are  12  teet  In  length. 

Defendant's  boat  had  to  pass  through  tlie 
draw  of  the  8.  P.  first,  and  afterwards 
throngh  the  draw  of  the  K.  a 

The  stretch  of  the  river  on  each  aide  of  the 
bridges  1b  due  north  and  south,  and  the 
bridges  span  this  river  eagt  and  west  It 
appears  that  the  river  la  600  feet  wide  at 
this  place. 

The  draw  of  the  E:.  a  bridge  Is  254  feet 
In  length.  The  width  of  each  draw  between 
the  center  pier  and  the  aid  of  the  draw  is 
from  00  to  100  feet  clear. 

Plaintiff  was  one  of  the  keepors  of  the  E. 
G.  bridge.  He  and  hta  fellow  empl<qr6  (Spear- 
ing) bad  stepped  out  of  the  store  In  West 
Lake,  and  had  walked  a  short  distance,  when 
tb^  beard  the  signal  of  the  tug  to  open  the 
brldgfc  They  ran  to  the  bridge  and  applied 
themselves  to  open  the  draw.  This  happMied 
In  the  daytime  In  Janaary,  1904. 

The  contention  here  between  the  plaintiff 
and  the  defendant  Is,  on  the  part  of  defend- 
ant, that  plaintiff  and  his  belper  were  alow. 
This  la  denied  by  plaintiff.  Again,  defendant 
urges  that  plaintiff  had  been  notified  to  be 
prepared  to  open  the  bridge  on  his  return  In 
about  two  hours.  Plaintiff's  testimony  does 
not  fully  agree  with  that  of  def^kdant  in 
this  respect 

According  to  the  plaintiff  and  his  assist- 
ant, they  were  reasonably  near  the  bridge 
and  did  all  that  was  necessary  as  bridge 
keepers. 

It  was  also  In  evidence  that  there  was  a 
strong  wind  blowing  from  the  south. 

The  defendant  Is  the  owner  of  the  steam 
tug  Meman.  He  had  undertaken  to  tow  the 
lai^e-slze  schooner  Perkins,  a  three-mast 
schooner,  up  the  Calcasieu  river  to  a  point 
above  the  K.  0.  bridge.  This  schooner  meas- 
ures in  width  23  feet,  length  on  keel  84  feet, 
and  length  over  all  92  feet  The  tug  Meman 
has  a  width  of  14  feet  and  length  of  30  or  40 
feet  and  Is  of  about  12  horse  power. 

It  was  pulling  a  rope  about  GO  feet  In  length 
that  was  fastened  to  the  sdHXmer,  which  was 
not  loaded. 

The  contention  is,  on  the  part  of  plaintiff, 
sustained  by  some  evidence,  that  it  would 
have  been  much  safer  to  have  lashed  the  tug 
alongside  the  schooner  and  not  to  have  pulled 
it  by  a  rope. 

When  the  Mernan  reached  the  bridge,  the 
plaintiff  and  his  assistant  were  pushing  the 
lever  and  turning  the  pivot.  The  bow  of  the 
schooner  collided  with  the  east  end  of  the 
draw,  striking  it  about  10,  or  jwrhaps  20,  feet 
from  the  extreme  east  end. 

Immediately  before  the  collision,  the  Per- 
kins was  steering  for  the  east  side  of  the 
draw  or  open  space  of  the  bridge.  The  tog 
was  pulllufi  to  the  woau 


It  was  evident,  a  tew  uKHnente  before  the 
casualty,  that  there  was  danger  ahead.  Tbt 
tag  turned  back  (tugs  turn  easily),  and 
sought  to  assist  the  schooner.  The  attempt 
foiled.  The  tng  atmck  <»ie  of  the  piers.  The 
schooner  strudE  a  heavy  blow  against  the 
bridge,  and  was  slightly  damaged. 

In  the  oolliaion  a  log  boat  was  turned  over, 
and  the  movonaits  show  that  the  BChooner 
and  the  tng  must  have  been  nn^r  pretty 
good  heedmiy.  Plaintiff  was  one  of  the 
bridge  tendoa  of  tiie  K.  O.  bridge.  Tlie  blow 
of  the  schooner  against  the  draw  caused  the 
lever  to  strike  bade,  and  strifes  both  plaintiff 
and  his  assistant  Two  of  plalntUTs  ribs 
were  brokat  In  the  falL  His  left  lung  was 
punctured.  He  was  bmlsed  and  shattered* 
and  suffered.  He  charges  ttiat  his  Injuries 
were  the  direct  result  of  the  gross  negligence 
of  the  Hodge  Fence  ft  Lumber  Company,  its 
agents  and  employ^,  and  he,  for  these  in- 
juries, claims  ov»  $6,000. 

The  Judgmoit  of  the  district  court  allows 
him  «1,000. 

X>efaidant  appeals. 

We  will  in  the  first  place  apply  ourselves 
to  decide  the  questions  arising  on  objections 
to  evidence. 

The  first  objection  of  defendant  la  that  the 
plaintiff,  a  carpenter  at  one  time,  but  not 
of  late  years,  should  not  have  sought  to  prove 
how  much  he  bad  earned  a  day  some  alx 
years  ago  as  a  carpenter. 

The  objection  of  defendant  overruled  by 
the  court,  was  that  the  evidence  was  Irrele- 
vant and  immaterial.  The  evidence  admitted 
shows  that  the  witness  had  been  working  as 
a  bridge  tender  for  over  six  years,  and  that 
during  that  time  he  had  not  worked  as  a 
carpenter.  It  may  have  bem  the  impression 
of  the  court  a  qua  that  It  would  be  connected 
with  other  testimony,  and  we  inter  Uiat  it 
was. 

But  the  court  has  some  discretion  r^ardlng 

irrelevant  testimony. 

The  error.  If  there  was  error,  was  not  prej- 
udicial, and  affords  no  ground  for  complaint 
WIguiore,  Ev.  S  15  et  seq. 

We  think  that  it  was  admissible  testimony. 

The  next  objection  raised  by  defendant  was 
to  evidence  relating  to  the  extent  of  injury 
to  plalntilTs  arms.  The  objection  was  that 
there  was  no  allegation  of  injury  contained  in 
his  petition.  Allegations  of  Injury  were  In 
general  terms  and  broad  enough  to  cover  all 
injuries.  Moreover,  without  regard  to  in- 
juries to  bis  arms,  there  were  other  Injuries 
suffered  by  plaintiff  to  sustain  the  action. 

The  next  objection  was  raised  against  the 
admissibility  of  evidence  to  prove  the  custom 
In  towing  schooners  and  tiarges  through 
bridges.  The  contention  was  that  there  was 
no  specific  allegation  upon  the  subject 

We  are  of  opinion  that  It  was  Inseparable 
from  the  Issues  presented.  It  was  part  of 
the  substance  of  the  case.  It  did  not  mis- 
lead the  defoidant  or  give  the  least  oocaalon 
Cor  anrvrlasb 
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The  tat  at  Jones  on  ETldence  (Tolnme  8, 
▼ertw  "Relevancy")  baa  some  bearing. 

Another  objection  was  raised  on  the  ground 
ttiat  plaintiff  did  not  have  the  right  to  prove 
the  safest  method  of  towing,  as  between  tow- 
ing hy  the  line  astern  tbe  tag  and  towing 
alongside  by  fastening  tbe  tog  to  tbe  vessel. 

Tbe  all^tlom  were  soffldently  Inoad  to 
admit  tbe  teatlmony. 

A  witness  was  called  for  tbe  purpose  of  Im- 
peadilng  the  testimony  of  one  oC  defendants 
witnesses. 

Defendantfs  objection  vras  that  plaintiff 
bad  made  ita  (defendant's)  witness  his  own, 
and  that  therefore  be  could  not  Impeach  bis 
testimony.  We  have  read  tbe  testimony  ad- 
mitted to  impeadi  this  testimony.  It  Is 
ndther  positive  nor  direct  The  statement 
of  the  witness  songht  to  be  Impeached  was 
not  directly  contradicted.  If  tlie  testimony 
of  tbe  defendant's  witness  amounted  to  any- 
thing, it  was  not  affected  by  the  attempt 
made  to  Impeach  It 

We  therefbre  pass  to  the  merits. 

The  plBlntiff  chaives  that  the  employte  of 
tbe  defendant  on  the  tug  in  qiuetlon  were 
not  Buffldently  attentive  to  tbe  work  li^ 
trusted  to  tbem,  and  were  absent  from  their 
post  of  duty  at  a  moment  of  danger;  that 
th^  should  have  been  present  at  all  times. 

PlalntUTs  Inslstmoe  is  that  by  better  man- 
agement there  would  have  been  no  casualty. 

There  was  a  strong  gale  blowing  from  tbe 
south,  anA  tito  current  was  from  the  same 
dlrectlw,  ownfng  to  tbe  tide.  In  conse- 
Qoence,  after  passing  tbe  first  bridge,  tbe  tug 
and  tbe  schooner  were  urged  on  with  more 
than  ordinary  speed.  The  fireman  on  tiie 
tag  had  taken  tbe  place  ot  the  englnew,  who 
bad  gone  to  bia  dinnw. 

Plaintiff  says  It  vras  neg^lgwoe  on  tbe 
part  of  tbe  captain  of  tbe  tug  to  have  tamed 
to  the  left,  as  tbe  schoonn's  atewsman  was 
steering  to  the  right  and  to  the  east  for  tbe 
opening  of  the  span;  that  no  orders  were 
glvoi  to  change  its  course  and  steer  In  tbe 
direAlon  tbe  tug  was  going. 

Dettmdant  seeks  to  retaliate,  In  answer  to 
plaintiff's  chaises,  by  stating  In  substance 
that  it  was  not  Its  agents  and  onployte  who 
were  at  (lault,  but  plaintiff  and  his  assistant; 
that  the  bridge  tenders  wwe  at  a  distance 
of  m«T  1,000  feet;  and  that  In  consequence, 
after  the  signal  was  given  by  tbe  comliv 
tug,  tbe  bridge  was  wot  turned  in  time.  It 
would  be  hard.  In  view  of  tbe  facts,  to  bold 
that  plaintiff  was  at  fault  because  of  tbe 
distance  at  whicta  plnlntlff  and  bis  helper 
Spearing  were  from  the  bridge  at  the  time 
tbat  the  whistle  of  tbe  tug  was  given,  or,  on 
tbe  other  hand,  to  bold  that  the  defendant 
was  at  fault  on  account  of  tbe  atwoice  of  tbe 
engineer.  If  he  was  absent  as  charged. 

Tbe  plaintiff  and  bis  assistant,  the  ^tl- 
mony  shows,  ran  to  the  bridge  as  fast  as 
they  could,  and  were  at  ttie  bridge  in  time 
to  commence  tumiog  it  before  tbe  bridge 


keepers  of  the  S.  P.  Mdge  had  commenced 
to  open  the  draw  of  that  bridge. 

Defendant,  on  the  other  hand,  at  tbe  last 
moment  did  all  be  could  to  avoid  the  ac- 
cident 

We  leave  this  phase  of  tbe  case. 

This  brings  us  to  a  conslderatlm  of  the 
course  followed  tiie  tug  with  Its  tow  Just 
before  entering  tbe  S.  P.  bridge.  We  shall 
foltow  the  tug  and  Its  movements  until  It 
reached  the  K.  a  bridge  down  to  tbe  mo- 
ment of  the  accident 

pn  enterhig  tbe  draw  of  tbe  8.  F.  bridge 
tbe  pilot  of  tbe  tug  saw  that  the  bridge  of 
the  K.  O.  was  lialf  opened,  and  as  tbat  was 
sufficient  to  enable  blm  to  pass  be  moved  on 
with  the  8cbo<Hiw  across  the  first  bridga 
There  was  a  strong  wind  and  a  gentle  cur- 
rent we  infer,  as  the  tug  was  pulling  north 
and  upstrram.  The  Calcasieu  Is  a  tidal 
stream,  but  the  tide  Is  not  great  and  the 
curroit  of  tiie  water  upstream  Is  sluggish. 
Wltti  a  strain  wbid  and  slow  current,  It  does 
not  seem  to  m  that  the  rudder  of  tbe  sidioon- 
er  was  as  useless  as  some  of  tbe  witnesses 
will  have  It  She  surely  could  steer  toward 
the  space  in  the  bridge,  and  would  have 
steered  to  it  as  we  understand,  If  his  tog 
had  not  pulled  In  an  (H>poBlte  direction.  De- 
fendant's tug  turned  a  few  moments  before 
altering  the  draw.  It  Is  difficult  to  de- 
termine why  the  tug  turned  suddenly  when 
about  to  enter  tbe  draw.  The  testimony  Is 
tbat  the  schooner  had  not  been  properly  tow- 
ed to  that  point  and  ttie  result  was  that 
it  could  not  pass.  Ita  prow  was  directed  to 
tbe  channel,  while  the  tug  was  In  another 
direction.  The  tug  easily  obeyed  the  rudders, 
and  the  schooner  was  equally  as  manageatdeL 
Vfhy  did  they  not  unite  In  pulling  to  the 
qwce  in  the  bridge? 

It  does  not  appear  that  anything  preval^ 
ed  the  tug  from  pulling  the  schooner  to  the 
right  and  to  the  open  space  from  the  time 
It  left  tbe  8.  P.  bridge  until  It  reached  tbe 
E.  C  bridge.  Had  she  thus  pulled,  we  Infer 
tbat  tbe  schooner  would  have  beok  towed 
to  tiie  open  space,  and  it  would  in  all  proba- 
bility, have  escaped  the  collision.  The 
weight  of  file  testimony  shows  ttiat  bad 
tbe  schooner  followed  tbe  straight  line  to 
tbe  opening  of  the  E.  a  bridge.  It  would 
have  had  ample  space  to  pass.  This  space 
between  the  pier  of  the  bridge  and  the  end  of 
the  draw  of  the  bridge,  whoi  In  position  In 
tbe  bridge  at  rest  Is  between  00  and  100  feet 
Tbe  schooner  is  28  feet  in  width  and  the  tug 
14  feet  If  tbe  schooner  bad  followed  tbe  tug 
In  Indian  file,  no  good  reason  suggests  Itself 
why  tb^  could  not  bare  passed  and  steered 
clear  of  the  obstedes,  as  tbe  draw  was  open 
to  an  angle  of  about  46  degrees — 15  feet 
At  tbe  last  moment  the  tug  added  to  the 
dauger. 

The  evidence  shows  that  under  similar  dif- 
ficulties other  schooners  have  avoided  colli- 
sion. No  good  reason  suggesta  Itself  why  the 
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KbooDo-  could  not  hare  dcae  likewise.  Tbe 
teetimony  does  not  lead  us  to  infer  that  a 
safe  passage  tbrongh  tbe  brlAge  was  Impos- 
sible. 

We  annex  hastily  prepared  diagrams. 

P  1  represmts  the  bridge  as  plaintiff 
'daims  it  was  at  the  moment  of  tlie  accident 
P  2  represents  tfae  Inldge  as  defoidant  dalms 
it  was  at  tbe  mmnoit  of  tbe  accident 


Defendant  cites  a  number  of  decbdona  upon 
tbe  subject,  rendered  In  other  Jorlsdlctlons. 
Tbe  dedsi<»i8  cited  do  not  appear  to  fit 
the  facta  Here  the  difference  coutfsts  in  that 
tin  vessels  did  not  pasa  in  the  osnal  place; 

Defendant  further  urges  in  this  connection 
that  tbe  pilot  of  its  tug,  when  it  altered  tb» 
rlTcr  soatli  of  the  fi.  P.  bridge,  saw  that 
bridge  draw  apea  fall  width,  and  the  K.  d. 


!i  disinterested  witness,  who  was  near  and 

saw  tbe  collision.  Bays  of  the  tag : 

"If  ihe  would  bare  kept  on  straight  and 
turned  eait,  ahe  would  have  gone  through." 

This  is  corroborated  by  other  testimony. 

This  witness  was  an  officer  on  the  boat 
Mollneaox,  which  was  following  the  schooner 
and  the  tog  at  a  short  distance. 

.Defendant  cites  the  rivers  and  harbors  act 
of  AnguBt,  1894,  especially  that  portion  which 
requires  tenders  of  drawbridges  not  to  un- 
reasonably delay  the  work  In  opening  bridges 
after  signal  has  been  given. 

In  order  that  bridge  tenders  may  be  brought 
within  the  terms  of  the  cited  statute.  It  must 
be  shown  that  there  was  unreasonable  de- 
lay.  Here  we  are  not  of  opinion  that  there 
was  such  delay.  The  bridge  was  half  open, 
and  It  aCForded  space  sufficient  to  enable  the 
watercrafta  to  pass.  It  was  usual  for  vessels 
at  this  place  to  go  through  within  the  space 
before  mentioned. 

Defendant  also  takes  the  position  that,  the 
tug  having  given  the  signal  required  in  due 
time  to  open  the  draw,  and  In  view  of  tbe 
fact  that  the  pilot  of  the  tug  could  see  the 
tender  m»  at  tbe  draw,  It  was  not  negligence 
to  continue  approaching  the  draw,  unless  the 
bridge  tenders  signaled  the  boat  to  stopw 
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200  yards  farther,  bad  begun  to  swing  open. 
This  pilot  knew  from  experieooe  tlut  ther 
bad  time  to  opoi  it  btf  we  bis  boat  conld  reach 
the  bridge,  and  that  without  notice  from  the 
tender  lie  was  jnstlfled  In  proceeding  as  be 
did  under  slow  bell. 

Troe,  plaintiff  did  not  signal  not  to  approach 
the  bridge.  Others  had  frequently  paaeed. 
Was  it  negligence  for  him  to  presume  that 
defendant's  schooner  would  also  pass?  He 
and  hla  assistant  could  not  well  foresee  tliat 
the  tog  would  turn  to  the  left,  instead  of  to 
the  right  and  that  the  schooner,  not  suffldent- 
ly  controlled,  would  strike  the  draw  as  before 
stated,  thrust  it  out  of  Its  way,  and  contlnne 
upstream  a  half  a  mile  before  stopping. 

Another  insistence  of  defendant  is  that 
the  crew  of  defendant's  boat  and  the  crew 
of  tbe  schooner  unite  in  saying  that  the  bridge 
was  half  open  and  sttll  opening  Just  as  the 
tug  pulled  out  of  the  draw  of  the  S.  P.  bridge. 
But  defendant  charges  that  thereafter  things 
changed,  and  that  the  bridge  tender  went  to 
work  reversing  tbe  movement  and  closing 
the  bridge,  so  that  the  opening  did  not  exceed 
10  feet  at  the  time  that  the  tug  reached  the 
bridge  and  the  coUision  took  place. 

Of  course,  If  the  bridge  bad  been  half  open, 
and  was  afterward  dosed,  in  presence  of  tbe 
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fact  that  the  tog  and  scbooDer  -were  coming, 
then  tben  wu  nothing  left  tor  the  tog's 
pilot  to  do  exc^  to  Iwik  to  doing  all  he 
conld  toward  leasoiing  the  toree  of  the  impact 
betwem  the  echooner  and  the  bridge.  Bttt 
we  hare  omsidwed  all  the  eridoice  on  the 
sidijeet,  and  have  not  tonnd  unanimity  of 
eipreaatott,  erai  of  defmdant's  witnesses  np- 
oa  the  subject 

We  hare  not  foimd  that  the  pr^nder^ 
ance  of  the  testimony  sustains  the  serlons 
charge.  The  weight  of  testimony  is  emphatic 
to  the  contrary.  We  have  glren  special  weight 
to  unbiased  and  disinterested  witnesses  upon 
that  qnestlon.  We  are  forced  to  the  con- 
clusion that  the  draw  was  not  closing  at  the 
time  that  the  act^drait  happened. 

We  will  state,  In  concluding  on  this  point, 
It  appears  to  us  that.  In  striking  the  bridge 
at  an  angle  of  about  4fi  degrees,  and  pushing 
or  throwing  It  out  of  the  way,  as  it  Is  said 
was  the  effect  of  the  impact  between  schooner 
and  bridge,  Is  already  extraordinary  enough ; 
but  If  the  bridge  was  nearly  closed,  as  some  of 
defendant's  witnesses  testify,  it  was  wonder^ 
fnl,  particularly  as  It  oontinaed  farther  on 
about  half  a  mile  before  it  was  stopped. 

Now,  as  to  tlie  defense  of  the  oacontroll- 
able  torce  of  the  gale,  another  Issne:  The 
district  court  declined  to  permit  the  defendant 
to  ammd  its  answer  and  allege  that  defend- 
ant's craft  was  uncontrollable  because  of 
strong  wind  and  current;  in  other  words, 
that  the  accident  was  caused  by  a  tIs  major. 
This  was  a  new  Issue.  The  case  had  been  at 
Issue  for  a  considerable  time  when  the  amend- 
ment was  offered,  and  the  court  decided  that 
it  came  too  late.  It  wu  a  plea  different  from 
the  pleas  which  had  been  previously  inter- 
posed. 

We  think  that  It  was  properly  excluded. 

Subsequently,  evidence  of  the  wind's  force 
was  admitted.  But  It  appears  that  it  could 
have  been  controlled,  and  the  evidence  shows 
that  the  accident  conld  have  been  averted.  It 
i4q)earB  to  us  that  ordinary  management 
would  have  been  equal  to  the  occasion. 

Defendant  charges  that  the  conduct  of 
plaintiff  was  not  sufficiently  prudent  De- 
fendant urges  that  plaintiff  should  have  fore- 
seoi  tlie  blow,  and  should  either  have  raised 
the  lever  on  its  pivot,  or  should  have  hastily 
retreated  from  where  he  was  at  work  when 
he  saw  the  schooner  turning.  It  does  not 
appear  that  the  lever  could  have  been  easily 
removed,  nor  that  plaintiff  had  timely  warn- 
ing of  any  kind  to  retreat 

The  plaintiff  received  injury  for  which  he 
la  entitled  to  recover.  The  judge  of  the 
district  court  fixed  the  amount  of  the  dama- 
ges at  |i,ooa 

After  having  considered  the  facts  and  the 
drcumatancea  of  the  case,  we  have  come  to 
the  conclusion  not  to  Increase  the  amount 
The  wages  he  was  receiving  were  not  larg& 

It  la  tlmefore  ordered,  adjudged,  and  de- 
creed that  th*  XuiOgfueait  ajtpealed  from  is 
affirmed^ 


ai6  La.) 
No.  16,67B. 

SFBABINO  T.  HODOE  FENOB  ft  LDMBEB 
CO.,  Limited. 

(Supreme  Oonrt  of  Louisiana.   March  26,  1906.) 
RehQuIng  Denied  April  9.  1906.) 

NKozjoiiroB— EvinraoB. 

Tlie  facts  and  the  law  In  this  case  are  the 
same  aa  those  presented  in  the  case  of  Stoker 
V.    Same   Defendant   ^eoent^   decided  41 

South.  2U.  V  -* 

(Syllabus  by  the  Ooort) 

Appeal  from  nfteentb  Jndldal  District 
Court,  Pariah  of  Calcasieu ;  Edmund  Damla 
MlUer,  Judge. 

Action  by  John  F.  Spearing  against  the 
Hodge  F0DCB  A  Lumbw  Company,  Limited. 
Jud^ent  for  i^alntlfl.  and  dtfoidant  ap* 
peals.  Affirmed. 

McCoy  it  IfoBS,  for  appellant  Oorham  ft 
Qorham,  for  appellee. 

BREAUX,  O.  J.  The  views  expressed  In 
Stoker  v.  Hodge  Fence  ft  Lumber  Company, 
Limited  (Iju)  41  South.  211,  having  been 
reconsidered,  the  conclusion  arrived  at  Is 
the  same  as  in  the  cited  case,  except  as  to  the 
amount  of  damages,  which  Is  less  by  reason 
of  the  fact  that  plaintiff  in  this  case  did  not 
suffer  Injuries  to  the  extent  found  that 
plaintiff  had  suffered  in  the  cited  case. 

For  these  reasons,  the  law  and  the  evidence 
being  in  favor  of  the  plaintiff,  the  Jndgmoit 
of  the  lower  court  is  affirmed. 


ai6  La.) 
No.  16,92a 
MACHUBDO  T.  MASOK. 

(Supreme  Court  of  Louisiana.  Apiil  9^ 
Behearing  Denied  Hay  7,  1906.) 

BbOKKBS— ComCISBIOM  ON  SAI.KS— BvlDBfOS. 
Involves  only  question  of  fact 
(SylUbns  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  Henry  ThSard.  Judge. 

Action  by  Guy  M.  Macmurdo  against 
Charles  B.  Mason.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  suit 
dismissed. 

Charles  Ferdinand  ClallHMiie,  for  appel- 
lant William  Swnmer  Benedict,  for  appel- 
lee. 

PROVOSTT,  J.  Plaintiff  sues  for  a  com- 
mission of  2^  per  cent  on  the  sale  of  de- 
fendant's propert7,  claiming  that  be  (plain- 
tiff) was  the  "procuring  cause"  of  the  trans- 
action. Plaintiff  was  In  no  way  Instrumen- 
tal In  bringing  about  the  sale.  The  evidence 
leaves  no  room  whatever  for  doubt  on  that 
point  Another  person  found  the  purchaser, 
corresponded  with  defendant  who  lives  in 
England,  was  given  defendant's  procuration, 
and  made  the  sale  and  received  and  remitted 
the  price.  Plaintiff  had  nothing,  absolately 
notbini^  to  do  with  the  matter,  except  that 
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be  was  ttie  local  agent  of  detendaBt  and  belA 
a  power  of  attorn^  fOr  admbutration,  and 
had  been  advised  by  letter  nine  montbs  be- 
fore tbat  defendant  iroaia  be  willing  to  no- 
cept  an  offra'  of  $86,000  for  the  property. 

The  sale  was  made  fOr  $105,101,  wltbont 
plalntllTB  participating  In  the  matter  In  any 
way,  shape,  or  form. 

Judgment  set  aside,  and  snlt  dismlsaed. 


(lie  La.) 
No.  16,126. 

MURPHY  et  aL  t.  POLICB  JURY  OF  ST. 
MART. 

In  r«  HURPHT  et  aL 
(Supreme  Court  of  Loolalana.  May  7,  1906.) 

JUDGBS— RSCnSATIOn— AFFOINTHEnT  OF  BfBH- 

BEB  OF  Bab. 

The  fact  that  the  judge  of  the  dietrlct 
court  advised  the  police  jury  that  it  was  author- 
ised to  build  a  courthouse  indicates  that  be 
had  fonned  an  opioIoD  on  the  subject,  but  it 
does  not  indicate  that  he  has  any  personal  in- 
terest in  the  matter  concerning  which  the 
opinion  was  formed,  and  where,  in  his  reasons 
for  recusation,  he  states  tliat  he  has  none,  his 
appointment  of  a  lawyer  having  the  qualifica- 
tions of  a  judge  of  his  court  to  try  the  case  is 
in  strict  conformity  to  law.  Act  No.  40;  p.  30. 
of  1880.  i  2. 

(Syllabus  by  the  Court) 

Action  by  John  B.  Murphy  and  others 
against  the  police  jury  of  St  Mary.  From 
an  appointment  of  a  member  of  the  bar  to 
•act  as  judge  on  the  recusation  of  the  district 
Judge,  Mnrptiy,and  others  apply  for  writs  of 
mandamus  and  problbltion.  D^ed. 

Donelson  GalEery  &  Son,  for  relator. 

MONROE,  J.  Relators  taaTli^  instituted  a 
salt  in  tbe  district  court  for  the  parish  of 
St  Mary  attacking,  as  ill^l  or  nnconetltu- 
tlonal,  an  ordinance  of  the  police  jury  provid- 
ing for  tbe  erection  of  a  conrtbonse,  and 
praying  for  an  injunction  to  restrain  tbe  po- 
lice jury  from  actliM;  thereunder,  tbe  judge  of 
the  district  court  recused  himself  (on  the 
ground  that  at  a  time  when  tie  believed  there 
would  be  no  opposition  to  tbe  building  of  the 
courthouse,  be  had  advised  the  police  Jury 
that  It  was  authorized  to  undertake  the 
work)  and  appointed  a  member  of  the  bar  of 
tiie  parish,  having  tbe  quaiiflcations  of  a 
judge  of  a  district  court,  to  act  in  his 
stead,  to  which  plaintiffs  (relators  herein) 
excepted,  on  the  ground  that: 

"Act  No.  40.  p.  39,  of  1880,  requires  the  judge 
recusing  himself  for  interest  to  appoint  a  judge 
of  one  of  the  adjoining  districts  to  try  tbe 
case,  and  the  exception  having  been  overruled, 
they  now  apply  to  tliia  court  for  write  of  cer- 
tiorari and  proliibition  and  pray  that  the  order 
of  appointment  he  annulled,  and  that  the  judge 
a  quo  be  ordered  to  appoint  a  judge  of  an 
adjoining  district  to  try  the  case." 

In  support  of  their  application,  relators 
propound  the  theory  that  the  district  judge, 
having  recused  himself  for  the  reason  that  he 
had  advised  tbe  police  Jury  that  It  bad  the 


r^it  under  the  law  to  bnlld  s  oonrthonse, 
"wbldi  was  the  easeooe  of  the  llt^tlon  In 
the  case  of  John  Murphy  et  aL  t.  Police 
Jury,  bas  disclosed  such  an  interest  In  the 
litigation  as  dlsqoallfles  him,"  and  that  be- 
ing disqnallfled  and  having  recused  himself 
hy  reason  of  Intweat,  It  was  his  duty  to  ap- 
point a  Judge  of  an  adjoining  district,  rath- 
er  than  a  lawyer,  to  act  in  bis  stead.  This 
theory  is  untniable.  Tbe  fact  that  the  Judge 
advised  the  police  Jury  indicates  tbat  be  had 
formed  an  opinion,  but  It  does  not  Indicate 
tbat  be  bad  any  interest  In  tbe  matter  con* 
ceraing  which  tbe  opinion  was  formed,  and, 
in  ^vlng  his  reasons  for  recnshig  himself; 
he  distinctly  stated  that  he  bad  nona 

The  writs  prayed  for  are  tberefore  denied, 
and  these  proceedings  dismissed,  at  tbe  o*st 
of  rtf  ators. 


ai6  La.) 
Na  16,027. 
IiEPINB  T.  MARRERO,  Sheriff  et  aL 
(Supreme  Court  of  Loniatana.   May  7,  1906.) 
DBKOB— RBOOBOATtOH— SlGHATUBB  BT  \^1ID0I 

Aw»:rB. 

The  registration  of  an  act  of  sale  signed 
by  the  vendor  alone  will  effect  a  registry  of  the 
sale.  Hutchinson  v.  Rice,  33  South.  67, 100  La. 
20,  overruled. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Coart) 

Case  Certified  from  Court  itf  Appeal,  Par* 
Isb  of  Orleans. 

Action  by  Ftilclen  L^lne  against  U  H.  Mar* 
rero,  BberifF,  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Case  certified 
from  the  Court  of  Appeals  by  tbe  Judges  ap- 
plying for  Instmctlona.  Queetton  answered 
In  tbe  afBrmatlTO. 

Philip  H.  Mentz,  for  plaintiff.  Rapp  A 
Weiss  and  Louis  Herman  Marrero,  Jr.,  for 
defendants. 

PROVOSTY,  J.  Plaintiffs  hfflue  was  seis- 
ed as  if  still  belonging  to  his  vendor,  although 
he  held  it  by  a  cash  deed  duly  recorded.  Tbe 
deed,  however,  was  signed  by  tbe  vendor 
alone;  and  upon  that  drcnmstance  the  seiz- 
ing creditor  relied  in  making  hia  seizure. 
Plaintiff  has  enjoined  tbe  seizure;  and  the 
question  presented  Is :  Whether  the  recorda- 
tion of  a  cash  deed  to  real  estate  signed  by 
the  vendor  alone  will  effect  a  r^istry  of  the 
sale  as  against  third  persons.  Finding  that 
this  question  had  been  decided  In  the  negative 
by  this  court  in  the  recent  case  of  Hutdiln- 
Bon  V.  Rice,  109  La.  29,  33  South.  67,  while 
the  former  jurisprudence  (Allen  v.  Whet- 
stone, 35  lA.  Ann.  846,  and  cases  thei-c 
cited),  seemed  to  be  the  other  way,  the  Court 
of  Appeal  for  the  parish  of  Orleans,  where 
the  suit  is  pendii^  bas  certified  tiw  questloD 
to  this  court 

There  is  certainly  a  conflict  and  inaamuch 
as  the  former  jurisprudence  ctmstltuted  a 
ruto  of  property,  we  bare  concluded  to  over- 
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rule  the  Rioe  Oase,  without  stopping  to  de- 
bate whether  Its  doctrine  Is  not  the  logical 
dednctloD  from  the  proTlBlona  of  the  Code 
on  the  snbject  of  registry.  "Omnia  Insoratlo 
plus  noTltate  pertorbat  qnam  oltllltate  pro- 
dest'*  herj  v.  Hltwbe,  40  La.  Ann.  50S. 
4  aonth.  472;  Douglas  Oo.  t.  Pike,  101  U.  B. 
6T7.  25  li.  Ed.  968. 

We  tber^ore  answer  the  qnestkm  In  the 
tffltmatiTe. 

UOMEO^  J.  dlBsenta 


ai6  La.) 
No.  ie,06Su 

McGALEB  T.  BOARD  OF  OOSfBS  ITOB 

THB  BURAS  LEVEE  DIST. 
(Sopreme  Goort  of  Loniadana.  May  7.  1906.) 
Couns— SuPBBin  GouBi^imsDicnon. 

In  a  suit  to  recover  tazea  paid  In  error, 
kcM.  that  the  gaeetions  are  not  within  the 
Jnriadictioa  of  this  court. 
(Byllabm  by  the  Gonrt) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Conrt,  Parish  of  Plaquemines ;  Nemours 
Hairy  Nunfia,  Judge. 

Action  1^  James  F.  McOaleb  against  the 
board  of  oommlssioners  for  the  burns  levee 
district  Judgment  for  plalntUF,  and  defend- 
ant appeals.  Transferred  for  want  of  Ju- 
risdiction. 

John  Dymond,  Jr.,  for  appellant  Edwin 
Howard  McCaleb,  for  appellee. 

BRBAUX,  O.  J.  Plaintiff  paid  In  error 
1132^  with  interest  and  cost,  being  the 
tmonnt  of  levee  and  acreage  tax  for  the  years 
1804  to  1904.  Incloslve. 

Be  had-bought  4  arpents  of  land  front  by 
40  arpenta  in  depth.  Some  time  afterward  a 
forvey  was  made,  and  it  was  found  that  bIx- 
•cTenths  of  this  land  belonged  to  the  govern- 
ment, and  a  small  triangular  tract,  consisttng 
of  about  one-sevoith  of  the  whole,  was  all 
that  plaintiff  owned  under  his  deed  of  pur- 
chase. 

He  had  pieced  some  improvements  on  the 
land.  He  was  ousted  from  the  land  by  the 
United  States  government,  who  had  absolute 
title  to  it.  After  he  had  been  ousted  he 
brought  snit  against  his  vendor,  and  recov- 
ered the  price  he  had  paid  and  the  value  of 
his  Improvements;  consisting  of  $2,000,  the 
price;  and  $1,S0(^  the  Talue^  of  the  Improve- 
menta. 

Having  paid  the  taxes  thereon  in  error, 
and  having  been  evicted  as  before  mentioned 
because  be  had  no  title  except  to  the  fraction- 
al area  before  mentioned,  plalntltf  brought 
soit  against  the  board  of  levee  conmilssloners 
for  the  return  of  the  taxes  which  he  alleges 
wm  unlawfully  assessed  against  him,  the 
land  bdng  exempt  from  taxation. 

Defendant  objected  to  the  return  of  these 


taxes  on  the  ground  that  there  was  a  natural 
obligation  to  pay  th^;  furthermore,  that 
the  taxes  were  ai^)arently  legal;  and, 
again,  that  the  right  of  exmiptlim  did  not 
Include  exemption  from  taxation  on  land 
which  was  not  siq)posed  to  belong  to  the  Unit- 
ed States  goranment  but  to  persons  in  pos- 
session. 

The  tax  claimed  had  been  paid.  It  was  no 
longer  In  contestation.  It  had  passed  out  of 
the  possession  of  the  taxpayer  Into  the  hands 
of  the  levee  board.  In  all  cases  in  which  the 
tax  collecting  authority  brings  suit  for  the  re- 
covery of  taxes,  the  constitutionality  or  le- 
gality of  the  tax  presents  issues  which  may 
be  brought  up  before  this  court,  but  after  It 
has  passed  Into  the  hands  of  the  tax  collect- 
ing authorities  It  no  longer  gives  rise  to 
queatiouB  of  unconstitutionality  or  legality 
of  the  tax.  The  sole  question  now  Is  whether 
or  not  an  exror  has  been  committed,  and 
whether  or  not  on  that  ground  It  Is  possible 
for  the  plaintiff  to  recover  after  payment  has 
been  made.  The  questions  to  which  this  gives 
rise  are  no  questions  of  constitutionality  vel 
non  or  l^allty  vel  non  of  the  tax,  as  made 
evident  by  the  Issues  which  are  presented  to 
be  passed  upon  by  this  court 

The  exemption  Invoked  Is  an  incident  In 
connection  with  the  issue  of  error  and  noth- 
ing more;  it  Is  a  fact  to  decide  which  there 
Is  no  necessity  of  considering  the  questions 
just  stated,  over  which  this  court  has  Juris- 
diction ;  that  Is,  questions  of  legality  and 
constitutionality.  Moreover,  the  matter  of 
exemption  and  the  error  committed  In  the  as- 
sessment of  the  property  in  the  name  of  one 
who  is  not  the  owner.  Is  not  within  the  Juris- 
diction of  this  court. 

We  have  concluded  ex  proprlo  motu  to 
transfer  this  appeal  to  the  Court  of  Appeal, 
parish  of  Orleans  for  want  of  Jurisdiction, 
under  St  66  of  1004,  provided  that  before 
said  transfer  Is  made  the  appellant  or  his 
attorney  of  record  shall  make  oath  that 
his  appeal  was  not  made  for  the  purpose  of 
delay. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  this  suit  be  transferred  for  want 
of  Jurisdiction,  and  that  should  the  defend- 
ant fail  to  file  the  affidavit  required  by  the 
statute  just  cited  within  10  days  from  date 
of  this  order  tbm  the  appeal  shall  be  coa- 
sldered  dismissed." 


(116  La.) 

No.  15,996. 

RBBMS  V.  DIBLMAN. 

(Supreme  Court  of  Louisiana.   April  9,  1906. 
Rehearing  Denied  May  7,  1906.) 

Appeal  —  Decision  —  Reuahd,  anu  Pbo- 
CEDtTBE  Below. 

This  court  baving  simply  condemned  the 
defendant  to  declare  whether  she  accepted 
or  renounced  the  snccewloB  of  her  daughter. 
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tlw  lower  coart  erred  lit  reqalrinc  ber*  bi  ad- 
dition, to  cause  ao  Inventory  to  be  made; 
eapeciall?  in  a  different  succession,  that  of  the 
father  of  the  daughter.  The  lower  court  can- 
not add  to  the  decree  of  this  court. 
(Sfllabna  bj  the  Court.) 

Appeal  from  CItII  District  Court,  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Simon  J.  Reems  against  Mary 
H.  Dlelman.  Jndgmeut  for  plaintiff  in  rule, 
and  defendant  appeals.  Affirmed  in  part 
and  reversed  In  part 

Jamea  Backley  Bon«,  Jr.,  for  lyip^Iant 
3<mef^  Oloheay  GUmore  and  l%omaa  Oll- 
more,  for  appellee. 

FBOYOSTT,  X  Defendant,  aa  BarrlTor 
In  oommnnlty,  taaa  tte  nsafmct  of  the  prop- 
erty of  hw  dilldren.  Two  of  the  children, 
one  of  whom  was  the  wife  of  plalntlfl,  hav- 
ing died,  plalntlfT  Instltoted  tills  sntt  for  the 
double  pnrpoae  of  having  It  declared  ttiat 
def«idanf  a  nsnfroct  of  the  share  of  her  de- 
ceased daughter  had  terminated,  and  of  com- 
pelling defendant  to  dect  whether  she  de- 
cided to  accept  or  r^onnce  the  aacceaskni  <a 
her  said  daughter.  On  a  former  appeal  this 
'Court  rejected  ttie  flxst  of  flieso  demands, 
bat  maintained  the  second,  and  remanded 
tiie  case  In  these  words: 

"And  the  case  is  hereby  remanded  to  the 
District  Court,  Division  A,  for  execution  of  this 
decree,  by  ordering  defendant  to  elect  iriiether 
she  accepts  or  renounces  then  aooceirions,  aa 
an  heir,  as  before  mentioned." 

In  the  lower  court  plaintiff  took  a  rule  on 
defendant  to  show  cause  why  ahe  ahould 
not  make  the  election  required  of  her  and 
why  an  Inventory  should  not  be  made  of  the 
pn^erty  of  the  succession  of  her  husband, 
the  faOier  of  the  deceased  dau^ter. 

Defendant  first  excepted  that  she  could 
not  be  required  to  make  the  election  until 
after  the  termination  of  a  certain  suit  which 
she  had  brought  to  set  aside  the  will  of  her 
daughter,  and  to  have  herself  declared  to  be 
the  heir  of  her  dauglitM,  and.  aa  such,  en- 
titled to  her  succession.  She.  then,  with  full 
reserve  cf  her  exception,  filed  a  formal  ac- 
ceptance of  the  said  succraslon.  The  accept- 
ance, however,  was  not  signed  by  her,  but 
only  by  her  counsel,  and  the  court  would 
not  accept  It,  but  ordered  her  to  file  a  formal 
acceptance  or  renunciation.  The  courts  fur- 
thermore, ordered  an  Inventory  to  be  made 
as  prayed. 

In  this  court  counsel  argues  that  the  filing 
of  the  suit  by  defendant  to  annul  the  ^111  of 
her  daughter,  was  In  Itself  an  unconditional 
acceptance  of  the  succession  of  her  daughter, 
since  she  in  said  suit  took  unqualifiedly  the 
quality  of  heir.  But  we  think  with  the 
learned  judge  a  quo  that  defendant  should 
have  obeyed  the  judgment  of  the  court  by 
filing  a  formal  acceptance  or  renunciation  of 
the  succession,  and  by  a  formal  acceptance 
we  mean  one  signed  by  herself.  She,  there- 
fore, will  have  to  bear  the  costs  of  the  pro- 
ceedings In  the  tower  court 


In  80  for,  however,  as  the  Judge  a  quo 
ordered  an  inventory  to  be  made,  he,  we 
think,  went  beyond  the  purpose  for  wbich 
the  case  was  remanded  and  beyond  the  de- 
cree of  this  court  The  decree  waa  simply 
that  defendant  nuke  the  dection  In  question. 

The  Judgment  la  therefore  affirmed.  In  so 
far  as  it  orders  defendant  to  make  a  formal 
declaration  as  to  whether  she  acc^ts  or  re- 
nounces the  auccesaion  of  her  daughter  and 
condemns  def«idant  to  pay  the  costs  of  the 
lower  court;  and  it  Is  set  aside  In  so  far  aa 
It  requires  an  Inventory  to  be  made,  and  that 
part  of  the  demand  of  the  plaintiff  la  role 
Is  now  dismissed.  i^dlea  to  pay 

costs  of  appeaL 


(116  La.) 

No.  16.95a  

STATB  ex  rd.  PBREZ  v.  WUITAKBB,  Ja- 

spector  of  Pollee.  et  aL 
(Supreme  Court  of  Louisiana.   Hay  7,  1906.) 

1.  Uandavds— Whbh  Guhivd. 

Handamos  will  not  iasne  until  other  rHne- 
dies  are  exhausted. 

[Ed.  Note. — For  casta  In  point,  see  voL  83, 
Gent  Dig.  Mandamus.  H  8; 

2.  MlTNICIPAI.  COEPORATIONS  —  POIJOS  —  BX- 
HOVAL  OF  All  OfTICEB. 

The  inspector  of  polioe  baa  authwity  to 
remoTC  an  offlcer  of  police  snUect  to  an  appeal 
de  novo  to  the  board  of  cMnmusionera. 

3.  Sahi:— Offehsx  CoinonxD  Duaina  Paioa 
Tbbu. 

If  an  offender  Is  still  in  offlce,  hs  may  bs 
Temoved,  althoacb  the  act  dbaigea  was  com- 
mitted anring  Us  previous  term  of  the  same 

office. 

4.  Same— Warrant  or  Afpoikticeht. 

Under  the  terms  of  the  last  statute^  nnder 
which  the  police  force  was  reorganised,  the 
apnointee,  onder  Statute*  No.  63,  p.  G4,  of 
1888,  was  retained  in  the  same  position  be  held 
under  the  old  law.  The  new  law  substantially 
provided  tor  his  continuing  In  the  ofltce  he  held 
under  the  old  law. 

5.  Sauk— Chabqes  and  SpioinoATiONS. 

The  relator  and  appellant  was  suffidentty 
Informed  of  the  nature  of  the  chama  and  ot 
their  date,  although  they  were  nnt  drawn  with 
the  preci&ion  required  in  an  indictment.  He 
doeit  not  appear  to  liave  beeu  surprised,  and 
not  to  have  been  sufficiently  Informed  to  defend 
himself. 
(Syllabus  by  the  Courts 

Appeal  from  Civil  District  (3ourt,  Parish 
of  Orleans;  George  Hairy  Thterd,  Jodge. 

Application  by  the  state,  on  the  r^atlon  of 
Peter  Perez,  for  writ  of  mandamus  to  E.  Sw 
Whltaker,  Inspector  of  police,  and  others. 
From  an  order  denying  the  writ,  relator  ap- 
peals. Affirmed. 

Robert  John  Maloney,  for  appellant  Hen- 
ry Garland  Dupr6,  Asat  City  Atty.,  and  Sam- 
ad  Lonla  Gilmor^  City  Atty.,  for  ^i^ellees. 

BRBAUX,  0.  J.  Relator  sued  for  a  man- 
damus in  the  district  court  to  be  directed  to 
E.  S.  Whltaker,  Inspector  of  police,  the  may- 
or, and  the  board  of  police  commissioners,  to 
compel  them  to  restore  him  to  the  offlce  of 
swgeant  of  policy  and  to  compel  them  to  set 
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aside  all  proceedings  connected  with  his  re- 
moral 

In  bis  petition  for  a  mandamns,  relator,  aa 
one  of  bla  main  gronnda^  la  anbstance,  al- 
lied tbat  the  Inspector  of  police  and  the 
board  of  police  comtnlralonera  acted  without 
antbority.  Thd.r  authority  was  questioned 
becanse  relator  was  compelled  to  appear  be- 
fbre  them  and  defend  himself  against  charges 
«f  improper  conduct  and  corruption  In  office^ 
.  The  chargee  were  In  the  first  place  heard 
by  the  Inspector  of  police  contradictorily  with 
tbe  relator.  He  (relator)  was  removed  by 
tbe  Inspector.  From  the  order  of  removal  he 
appealed  to  tbe  board  of  police  commlsslon- 
«n,  aotfaorlzed  by  law  to  hear  appeals  de 
Dovo  from  the  decision  of  the  inspector. 

On  the  appeal  before  mentioned  he  appear^ 
ed  before  the  board,  answered,  and  aaked  to 
be  reinstated. 

Returning  to  the  InepectOT,  we  will  state 
tbat  relator's  position  was  that  he  had  the 
right  to  suspend  a  member  of  the  police 
force;  but  had  no  right  to  remove  him.  Tbis 
was  urged  before  the  board  of  commissioners 
also,  and  the  relator  further  urged  before 
tbe  board  of  commissioners  that  It  was 
orgaatzed  for  the  purpose  of  trying  offenses 
committed  ^nce  the  promulgation  and  adop- 
tion of  the  statute,  and  not  to  try  ofTenses 
committed  before  tbe  adoption  of  the  statute. 
It  was  charged  that  the  offense  was  commit- 
ted before  tbe  statute  was  adopted. 

Tbe  first  question.  In  the  order  the  Issues 
suggest  themselves  to  us,  Is  whether  the  re- 
lator should  have  moved  for  a  new  trial 
after  he  had  been  dlamlased  by  the  board  of 
commissioners. 

It  appears  that  he  did  not  move  for  a  new 
trial. 

In  several  decisions  It  has  beea  held  as  a 
nle  safe  to  follow  that  the  complaining 
party  should  pursue  his  d^ense  to  the  utter- 
most  limit  of  a  new  trial. 

We  believe  tbat  under  the  decisions  In 
qnestlitti  the  objections  urged  are  fatal  to 
defendant's  application  for  a  mandamus. 

Oor  learned  brother  of  the  district  court 
prepared  an  opinion  with  painstaking  care, 
from  which  we  excerpt  the  following: 

"It  being  a  fact  that  relator  did  not  apply 
to  tile  board  of  police  commiasioners  for  a  new 
trial,  there  fs  an  end  of  hla  case,  and  bis  de- 
mand most  be  di^imisaed.  for  the  doctrine  is  now 
fw-wcrated  by  joriaprudence  that  the  acts  and 
jndKoients  of  a  quasi  judicial  trtbaoal.  like  the 
•aid  board,  will  not  be  reviewed  by  means  of  the 
extraordinary  writ  of  mandamus,  nnless  the  re- 
lator haa  availed  himself  of  all  the  remedies 
b*fore  said  tribunal.**  State  ex  rel.  Aucoin  v, 
Polire  Board.  113  La.  426,  37  Sooth.  16 :  State 
ei  rel.  Klotter  v.  Police  Board.  61  Ijh.  Ann.  747, 
25  South.  637 :  State  ex  rel.  McOabe  Police 
Board.  lOT  la.  167,  81  South.  662. 

For  good  reasons  stated,  the  court  a  qua 
considered  the  other  grounds  upon  which  re- 
lator bad  based  his  demand,  and  for  the 
*ame  reasons,  being  in  tbe  main  tbat  the  Is- 
sues were  of  Importance  In  local  admlnis- 
tnticHi,  we  also  have  considered  the  aald 
<rQiiiid& 


The  next  question  Is  whether  the  Inspector 
of  police  has  tbe  antiiorlty,  under  Act  No.  82, 
p.  43,  of  1904,  to  dismiss  a  monber  of  the 
police  force.  The  question  la  substantially 
Jnrisdlctlonal. 

The  contention  of  the  relator  on  this  point 
Is  that,  under  Act  No.  32,  p.  43,  of  1904,  the 
power  conferred  must  be  expressed;  that  It 
Is  not  expressed. 

In  this  respect  relator  Is  In  error,  for  the 
statute  conferred  upon  the  inspector  the  pow- 
er to  fine,  suspend,  or  remove  any  officer  of 
the  police  force,  "except  tbe  superintendent," 
on  written  charges,  duly  sustained.  He  Is 
specially  authorized  to  investigate  and  de- 
termine whether  he  should  fine,  suspend,  and, 
as  we  understand,  whether  be  should  remove 
an  officer.  The  word  "determine"  of  the  stat- 
ute^ taken  together  with  the  word  "remove" 
In  another  section  of  the  same  act,  cannot 
be  very  well  construed  to  mean  lees  than  Is 
[K^ltlvely  expressed.  It  Is  not  because  In 
one  section  tbe  authority  of  the  Inspector  is 
limited  to  a  fine  or  a  suspension  or  a  for- 
feiture of  pay  that  It  is  not  enlarged  In  an- 
other section,  which  relates  to  his  authority  to 
remove. 

These  sections  must  be  construed  In  con- 
nection with  each  other,  and  the  authority 
which  is  not  given  in  one  section  may  be 
conferred  In  another. 

*^e  omission  from  paragraph  2,  p.  62,  of  the 
statute  of  1904,"  we  quote  from  the  opinion  of 
the  district  court,  with  which  we  agree,  "is  not 
suggestive  of  the  purpose  of  the  I<«'i'i^Iatiire  to 
limit  the  Inspector's  authority  to  the  powen 
therein  enumerated,  of  reprioianding  or  nuing. 
That  provl^on  of  the  statute  must  be  read 
in  connection  with  the  provision  lost  quoted, 
which  includes  the  power  of  removal,  and  is  in- 
dicative of  the  full  legiidative  intent  on  the 
subject." 

But  let  us  concede  that  tbe  Inspector  did 
not  have  the  authority  to  remove  the  relator, 
It  nonetheless  remains  that,  after  the  Inspect- 
or had  dismissed  him,  he  (the  relator)  brought 
his  suit  before  the  bmird  of  commissioners  on 
appeal  We  hare  seen  that  this  board  has 
original  jurisdiction.  It  considered  the  char- 
ges brought'  before  the  Inspector  of  police 
and  diargea  brought  another  complainant 
directly  before  the  board,  and,  after  having 
fully  heard  these  charges  and  the  defense  of 
the  relator,  again  the  relator  was  removed. 

The  ranored  officer  had  no  ground  of  com- 
plaint, even  If  the  Inspector  was  wlthont  Ju- 
risdiction, for  be  bad  a  second  opportunity 
to  defend  himself  before  a  board  of  com- 
petent jurisdiction. 

But  relator  urges  another  ground,  to  wit, 
that  the  charge  brought  against  him  before 
these  twards  was  for  an  offense  allied  to 
have  been  committed  before  the  date  that 
Statute  No.  32,  p.  43,  of  1904,  went  Into  effect 

In  order  to  have  tbe  dates  before  us,  we 
will  state  that  In  July,  1905,  an  affidavit  was 
made  against  relator  by  Frank  Kenner,  char- 
ging the  relator  with  Improper  conduct  in 
October,  1903*  and  abont  the  same  time  Vig- 
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ers  brought  charges  against  him  for  other 
asserted  wrongful  conduct 

It  win  be  seen  from  tbe  foregoing  that  both 
of  the  alleged  charges  preceded  In  date  the 
date  of  the  statute  of  1904. 

The  contention  of  tbe  relator  Is,  through 
bis  able  counsel,  that  Act  No.  32,  p.  43.  of 
190i,  Is  original  in  Its  nature.  It  did  not 
amend  tbe  act  of  1888,  nor  1886,  but  re- 
pealed all  prior  acts  on  the  same  subject- 
matter.  From  which,  as  stated  by  him, 
counsel  deduced  that  relator  had  ceased  to 
be  an  officer  of  police,  bad  gone  out  of  office, 
and  that,  when  he  was  employed  under  a  new 
law,  it  was  a  new  tenure  of  office,  and  he  was 
relieved  from  all  possible  charges  growing 
out  of  prior  conduct 

We  have  not  found  it  possible  to  agree 
with  learned  counsel.  We  do  not  think  tliat 
there  was  a  stop  between  the  old  and  the 
new  law,  during  which  tbe  relator  is  not 
to  be  considered  as  having  been  on  the  pollcb 
force.  But  there  was  an  unbroken,  oontln- 
uatlve  service  by  relator. 

There  never  was  an  absolute  repeal  of  the 
old  law,  as  contended  by  relator's  counsel, 
catting  ott  relator  from  all  service  on  the  po- 
lice force.  On  the  contrary,  the  statute  pro- 
vided for  the  reappointment  of  relator  to  the 
same  position  he  held  under  the  old  law,  and 
provided  that  the  commission  should  show 
the  date  of  his  original  appointment,  and 
that  be  was  retained  on  the  police  force  as 
holding  over  under  the  terms  of  the  statute. 

The  following  Is  pertinent  to  the  Issue. 

Tbe  able  Judge  of  the  district  court,  from 
whose  opinion  we  have  quoted,  supra,  for  the 
purpose  of  Illustration,  gave  expression  to 
relator's  pwltl<m  by  quoting  him  ob  aaylng: 

"I  was  not  continuoasly  In  ofBce,  and  tfapre 
was' an  interregnum  In  mj  case.  Act  No.  82, 
p.  43,  of  1!>04,  went  into  effect  on  July  16, 
1904.  On  that  dav  Act  No.  03.  p.  A4.  of  1888. 
eeased  to  exist,  and  my  tenure  of  office  expired. 
7et  it  was  not  imtil  September  14,  1904.  that  I 
was  reappointed  on  the  police  force.  So  well 
was  It  understood  that  this  was  the  beginning 
of  a  new  tenure  that  I  was  required  to  give 
bond  and  qualify  as  thongh  I  had  never  been 
OD  the  force.  True,  I  continued  to  act  as 
sergeant  of  police  nntll  my  reappointment,  but 
that  was  without  special  warrant  of  law,  and 
because  there  was  no  one  else  to  take  my 
place." 

The  direction  of  section  8  of  Act  No.  32,  p. 
46,  of  1904,  afforded  a  complete  answer  to 
the  forgoing,  the  learned  Judge,  In  substance, 
said.  In  thus  holding  we  are  of  opinion 
that  be  did  not  err. 

The  relator  complains  of  tbe  charges  and 
tupeclQcatlons  as  not  sufficiently  indicative  of 
the  oflFense,  zlso  as  hot  beli^  sufficiently  def- 
inite 88  to  date. 

It  is  well  settled  that  these  charges  and 
speolflcntlons  need  not  be  drawn  with  the 
precision  of  an  indictment 

Nothing  in  the  proceedings  leads  us  to  Infer 
that  tbe  relator  was  In  the  least  taken  by 
■urprlee^  or  that  be  was  made  to  answer  for 


an  offense  which  had  not  been  sofflcleatly 
set  forth  to  let  him  know  In  what  consisted 
the  accusation. 

We  do  not  think  that  be  is  entitled  to  relief 
on  this  score. 

For  reasons  assigned,  It  Is  ordered,  adjud- 
ged, and  decreed  that  the  judgment  la  af- 
flrmed. 


ai6  La.) 

No.  16.  743. 

BARROW  V.  GRANT'S  ESTATE  et  al. 

(Snpreme  Court  of  Louisiana.   March  26,  1906^ 
Rehearing  Denied  May  7,  1906.) 

1.  EVIOENGS— PaBOL  EVIOEKOK— TiTLX  TO  Rk- 

altv. 

Where  a  mortgage  is  aonght  to  be  annalled 
on  the  ground  that  the  mortgagor  was  not  the 
owner  of  the  mortcneed  nron*ptT,  fh*  i«*ne 
Involves  the  title  of  the  mortsagor^  and  parol 
evidence  is  inadmissible. 

2.  Same— Fratid. 

The  frnud.  wh^rwif  the  alWdHon  nnmt 
tbe  door  to  the  admiaslon  of  parol  evldenes 
to  affect  title  to  real  estate,  that.  K>ud 
of  fraud  which,  in  tbe  nature  of  things,  admHs 
of  no  other  kind  of  proof,  as,  for  inatance.  tlii> 
fraud  that  ia  the  cause  of  error  in  contracts, 
and  the  frand  by  which  a  debtor  puts  his  prop- 
erty beyond  the  reach  of  his  creditors.  The 
fraud  by  which  a  person  buys  real  estate  in  his 
own  name,  Instead  of  in  that  of  his  priadpal, 
is  not  provable  by  parol. 
s.  exbcutobs  and  adhihi8tiat0b8— cladts 

Against  Decedent. 

For  proving  against  tbe  estate  of  a  dead 
man  a  claim  for  a  laige  sum  of  money  said  to 
have  been  confided  to  him  and  not  aoeounted 
for,  specific  allegatlau  and  nnsDvldons  piwtf 
are  required. 

(Syllaboa  by  the  Gonrt) 

Appeal  from  GlvU  District  Court  Parish  of 
Orleans;  Fred  Dnrlere  Kln^.  Jndg& 

Action  hy  H.  O.  Barrow  against  tbe  estate 
of  William  H.  Orant  and  othas.  Judgment 
for  plalntiflE,  and  defendants  appeal.  Amende 
ed  and  affirmed. 

Henrlgues  &  Duchamp,  for  appellant  Sarah 
Louise  Barrow.  Ernest  Tonro  C^orance  and 
Cunningham  &  Cunningham,  for  appellant 
admioistrator,  WiUlam  Stirling  Parkerson, 
for  appellefc 

PROyOSTY,  J.  There  are  two  demands  In 
this  case,  one  for  tbe  annulment  of  a  mort- 
gage, and  the  other  for  a  moneyed  Jndgmoit 
We  shall  consider  tbe  former,  and  begin  with 
a  statement  of  the  facts,  and  in  doing  so  shall 
Ignore  entirely  tbe  parol  evidence,  which  is 
Inadmissible  In  tbe  case ;  the  matter  Involved 
being  title  to  real  estate. 

The  deceased,  William  M.  Grant  bought  a 
house  and  lot  from  the  People's  Homestead 
Association  In  May,  1890.  What  tbe  price 
was  is  not  proved,  but  by  the  passbook  of 
the  association  the  fact  appears  that  from  tbe 
date  of  tbe  purchase  to  May,  1900,  he  made 
monthly  payments  of,  alternately,  940  and 
$45,  amounting  in  all  to  $6,366. 

On  May  10, 1900,  be  mnde  the  last  payment. 
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and  15  days  aftervards  be  mortgaged  tbe 
property  to  aecnre  a  note  ai  $1,200  oecnted 
by  himself. 

On  the  28d  of  January,  1901,  be  and  Miss 
Sarah  Lotrise  Barrow,  tbe  daughter  of  plain- 
tiff, went  before  a  notary  and  execnted  an 
net  of  sale  by  which  he  transferred  the 
property  to  ber  at  the  price  of  $3,660,  of 
which  $650  cash  and  $8,000  hi  three  inatall- 
ments  payable  in  one,  two,  and  three  years, 
with  6  per  cent.  Interest  from  date,  secured 
by  mortgage  and  vendor's  prlTlIege  on  the 
pnqterty.  The  act  refers  to  the  $1,200  mort- 
gnge  as  still  alsflng  on  the  property,  and 
binds  the  vendor  to  hold  the  pnrcbaser 
harmless  against  tbe  same. 

In  April,  1902,  15  months  afto:  this  sale, 
Grant  died.  This  $3,000  mortgage  was  In- 
Tentoried  as  an  asset  of  his  snccesslon. 

in  May.  1902,  the  present  plaintiff  filed  a 
suit  In  the  name  of  bis  dangbter,  whom  be 
alleged  to  be  a  minor,  for  tbe  cancellation  of 
flris  $%000  mortgage,  on  tbe  ground  that 
Orant  was  never  owner  of  the  property ;  that 
be  had  been  diarged  by  Mrs.  Barrow,  plaEn- 
tUTs  wlfe^  to  buy  It  for  her.  and  she  had 
fomiabed  him  all  tbe  money  that  bad  gone 
In  payment  of  It;  bnt  that  he  had  franda- 
loitly  pnt  It  In  bis  own  name;  that,  when 
tbe  frand  was  discovered,  be  had  agreed  to 
rectl^  matters  by  transferring  the  propraty 
to  Mrs.  Barrow,  but  that  Instead  of  so  doing 
be  bad  fraudulently  made  tbe  credit  sale  to 
Hln  Batrow. 

Defendant  excepted  that  Miss  Barrow  was 
■ot  a  minor,  and  that  moreover,  she  bad 
been  of  age  when  the  transfer  to  her  was 
made.  Tbereapon  Miss  Barrow  filed  a  anp- 
ptemental  petition  ailing  that  she  was  of 
age,  and  that  the  declaration  of  tier  being  a 
minor  bad  been  through  an  error  of  counsel 

That  case  came  to  this  court,  and  was 
dismteed  <»i  tbe  ground  that  Miss  Barrow 
was  estopped  from  contesting  tbe  recitals  of 
the  avtfaentlc  act  freely  signed  by  ber. 

Thereupon  the  present  suit  was  filed,  In 
whMi  tbe  same  contention  la  made  that 
Grant  fraudulently  pnt  the  property  In  bis 
own  name,  when  In  reality  It  was  bought 
and  paid  for  by  Mr?.  Barrow.  Miss  Barrow, 
DOW  Un.  Wood.  Is  made  a  party  defendant 
nn  also  the  recorder  of  mortgages,  and  tbe 
fldmlnlstrator  of  the  succession  of  Grant, 
and  tbe  prayer  Is  that  the  bouse  and  lot  be 
decreed  to  behmg  to  the  community  of  acquets 
and  gains  existing  betn-een  plaintiff  and  his 
wife,  and  that  the  mortgage  be  annulled  and 
be  ordered  to  be  erased  from  tbe  records. 

A  good  deal  of  parol  evidence  was  offered, 
hut  was  duly  objected  to,  and  should  have 
hmi  excluded.  The  validity  of  tbe  mortgage 
(l<1iaid8  solely  upon  whether  Orant  was  or 
Dot  tbe  owner  of  the  property,  and  the  parol 
etidcnce  was  offored  to  show  that  he  was  not 
tbe  owna-;  and  bence  It  was  offered  to  affect 
title  to  real  estate. 

Tbe  learned  coanscd  for  plaintiff  argues 
tbat  tbe  allegation  of  frand  t^ena  tbe  door 


to  tbe  parol  evidence;  and  he  cites  In  support 
of  tbat  contention  tbe  case  of  Le  Bleu  v. 
Savole,  109  La.  680,  83  South.  720. 

Tbat  was  a  case  where  tbe  defendant  bad 
alleged  that  "by  an  error  of  tbe  notary,  su- 
perinduced by  tbe  toiud  and  111  practices  of 
the  defendant,  the  notarial  act  was  not  made 
to  embody  the  real  agreement  of  tbe  parties." 
The'  kind  of  fraud  that  causes  error  may 
always  be  shown,  and.  If  tbe  only  evidfflice 
available  for  the  purpose  is  parol  evidence, 
such  evidence  Is  admissible,  even  thoogh 
title  to  real  estate  be  involved.  If  It  wei'e 
otherwise,  tbe  courts  of  justice  could  he  made 
to  lend  tbeir  aid  to  tbe  enfmrcemoit  of  so- 
called  contracts  to  which  the  consent  of  the 
defendant  bad  been  given  Id  error.  In  such 
cases  the  parol  evidence  Is  admitted  ex  neces- 
sitate. Broussard  v.  Sudrlque,  4  La.  347; 
Palangue  v.  Ouesnon,  15  La.  311;  also.  Suc- 
cession of  Goodrich,  6  Rob.  109 ;  Blancbard  v. 
Oloyd,  7  Rob.  548;  Robert  v.  Boulat,  0  La. 
Ann.  80;  Wurzburger  v.  Meric,  20  La.  Ann. 
416;  Flanlng  v.  Scott,  28  La.  Ann.  548; 
Hackenbei^  v.  Gartsfcamp,  80  La.  Ann,  902; 
Levy  V.  Ward,  83  La.  Ann.  1085 ;  VIpile  v. 
Brady,  85  La.  Ann.  561 ;  Armstrong  v.  Arm- 
strong, 86  La.  Ann.  551;  Dickson  v.  Ford, 
88  La.  Ann.  740;  Ker  ▼.  Bversbed,  41  La. 
Ann.  26,  6  South.  666;  Bryan  v.  WIsner, 
44  La.  Ann.  840,  11  South.  290;  Gladdlsb 
V.  Godchauz,  46  La.  Ann.  1575,  16  South. 
451 ;  Landry  r.  Leplos,  113  La.  697,  37  South. 
606.  But  parol  evidence  Is  not  admissible 
to  show  that  In  a  sale  of  real  estate  the 
vendee  named  In  tbe  act  was  not  the  real  ven- 
dee, but  tbat  another  person  was.  McEen- 
zle  V.  Bacon,  40  La.  Ann.  157,  4  South.  05 ; 
Perranit  v.  Perrault,  32  La.  Ann.  635; 
Ha<^aibeTg  V.  Oartakamp,  SO  La.  Ann.  896; 
Heirs  of  Do  ban  v.  Doban,  42  La.  Ann.  449, 
7  South.  569;  TlUe  v.  Taylor,  42  La.  Ann. 
1166,  8  South.  399;  Stierle  v.  Kaiser,  45  La. 
Ann.  580,  12  South.  839;  Whelage  v.  Lote, 
44  La.  Ann.  600^  10  South.  933.  It  cannot 
be  done  even  when  the  auft  Is  by  a  creditor 
seeking  to  uncover  the  property  of  his  debtor. 
Hoffman  v.  Ackermaun,  110  La.  1070,  85 
South.  298.  Here  tbe  pli^ntlff  Is  not  seeking 
to  show  that  be  has  consented  to  something 
as  the  result  of  an  error  Induced  tbe  fraud 
of  defendant,  but  he  Is  seeking  to  show  tbat 
tbe  recitals  of  the  act  by  which  the  home- 
stead association  made  the  sale  to  Grant  are 
not  truei  If  after  a  man  is  dead  the  pur- 
chases of  real  estate  made  by  bim  may  be 
shown  by  parol  to  have  been  made  for  some 
other  person,  what  safe^  is  there  In  titles? 

But  plaintiff  contends  tbat  there  Is  suffi- 
cient written  evidence  In  the  record  to  show 
tbat  tbe  property  was  bought  for  Mrs.  Bar- 
row and  was  hers.  That  evidence  consists 
of  tbe  following: 

"T.  D.  Office,  4th. 

"My  dear  'Mite': 

"I  have  iost  received  a  communication  from 
the  'Kid*,  m  which  she  says  that  you  and  ahe 
have  had  a  conversation  as  to  possession  of 
4604,  she  to  be  nominal  and  yon  to  be  actual 
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owner  of  the  place— on  the  underBtanding  that 
it  is  to  be  a  home  for  Ton  both,  and  that  yoD 
will  jointly  inhabit  In  UM  fntnre  aa  you  turn 

done  in  the  pasL 

"I  hesitate  only  to  aicnify  my  approTal  of 
thia  arrangement,  nntil  I  Imow  that  it  Is  per- 
fectly agreeable  to  yon ;  for,  while  I  do  not  In 
the  leaee  doubt  the  accuracy  of  the  *KidV  state- 
ment that  the  agreement  pleases  you,  I  would 
like  you  to  say  so  yourself,  because  in  a  recent 
somewhat  vague  letter  from  you  I  read  the 
words:  'I  do  not  see  why  you  should  donate 
your  place  to  Louise;  if  forced  by  necessity.  I 
would  certainly  prefer  to  live  from  your  bounty 
than  from  LouIse'B.' 

"You  will,  my  dear  'Mite.'  perhaps  have  th« 
goodness,  under  the  drcumstances,  to  let  me 
Know  explicitly  whether  yod  prefw  to  go  on 
occupyit^  the  place  as  a  home,  without  dis- 
turbance or  Interference,  from  me,  or  whether 
you  should  prefer  that  I  should  deed  It  to  the 
*Kid* — to  be  equally  a  home  for  you.  Ton  will 
no  doubt  observe  that,  in  either  case,  your  com- 
fort is  the  object  aimed  at,  and  you  must  be 
pleased  to  understand  that  never  at  any  moment 
has  the  'bounty'  Idea  entered,  or  la  it  likely  to 
enter  my  mind. 

"Please,  therefore,  my  dear  'Mite,'  to  Indi- 
cate clearly  whether  you  approve  the  contem- 
plated arrangement  to  turn  over  the  place  to  the 
'Kid'  to  be  your  and  her  home,  or  what  it  is 
that  yon  would  like.  I  am,  with  lore. 

Yours  [Signed]  W.** 

'T.  D.  Office,  2:30  p.  m.,  Friday,  aotb. 
"My  dear  Madam: 

''jToiir  note  to  hand.  It  will  be  impossible  for 
me,  as  far  as  I  see  at  present,  to  do  what  you 
want  me  to  do  in  regard  to  the  r^ayment  of  my 
pecuniary  Indebtedness  to  you.  Not  wishing, 
however,  to  stand  in  your  way  when  you  have 
a  good  thing  In  prospect,  I  uiall  immediately 
put  myself  in  communication  with  the  home- 
stead association  for  the  surrender  of  the  prop- 
erty, 1124  Camp  street  I  may  get  the  amount 
which  I  owe  you,  and  for  which  you  are  quite 
entitled  to  dun  me,  by  that  surrender;  but  I  do 
not  have  any  hope  that  the  transaction  could 
be  transacted  inside  of  the  two  weeks  that  you 
allow  me  in  which  to  repay.  That  is  all  I  can 
say  in  the  meantime ;  and,  with  the  assurance 
that  you  may  rely  upon  it  that  you  will  not 
lose  a  cent  of  your  money  through  me,  I  h^ 
to  Buberribe  myself, 

"Very  truly  yours,  [Signed]  W.  M.  Orant. 

"A  meeting  of  the  homestead  association  can 
not  be  had  until  next  week. 

"[Signed]  G.- 

"New  Orleana,  Monday  Aftn,.  Sept.  6, 1892. 
"I  am  writing  here  amid  much  noise  the  tem- 
porary 'good  bye'  which  I  was  unable  to  tell 

{'ou  at  toe  boose.  I  shall  go  out  of  New  Or- 
eana  in  search  of  that  few  days  absolute  re- 
pose whifdk  Is  necessary  to  my  deriving  any  ad- 
vantage from  my  short  holiday,  and  which, 
though  I  expected  to  find  It  at  1124  Gamp,  I 
failed,  as  you  are  aware,  to  find.  I  have  not 
yet  made  up  my  mind  altogether  where  I  shall 
go :  but  one  thing  is  certain,  that,  until  Monday 
next,  at  least,  I  shall  not  put  in  an  appearance 
at  your  house  to  be  in  your  way. 
"Until  then,  I  am,  as  N.  M.  H.  would  put  it. 
"Your  friend,        [Signed]  W.  M.  Grant" 

There  Is,  in  addition,  a  vlBltlng  card  of 
Mr.  W.  M.  Grant,  with  the  following  uposL  It 

Id  manuscript: 

"Mr.  Laumann  win  look  over  tout  fences  and 
make  eatimate." 

Bat  this  ia  not  Bhown  to  be  In  the  hand- 
wrlUnc  of  Grant 

It  IB  hardljr  necessary  ta  say  that  these 
writings  are  very  far  from  Bbowlog  that  Grant 


admitted  this  pr(V>erty  did  not  ttelong  to  htm 
—show  the  very  opposite,  and  in  no  nncertaii> 
manner.  Perhaps  a  different  Interpretatim 
ml^t  be  placed  iqion  them,  U  they  were  read 
In  connection  with  tbe  parol  evidence,  and 
with  the  letters  testified  to  by  plalntUTs  wife 
and  daughter  as  having  been  wrtton  by  fhum 
to  Grant;  bnt  tbose  letters  amonnt  to  nothi ^ 
more  than  parol  evidence,  since  they  emanate 
from  the  wltneaaes  tbeniBelves  and  axe  pro- 
duced by  them.  They  and  tbe  parol  evidence 
are  not  erldoice  in  tbe  case  and  cannot  be 
consldwed.  On  a  qnestltm  of  title  to  real 
estate,  written  evidence  cannot  be  ^ed  out 
by  parol.  Wright  v.  Elms,  106  La.  160,  90 
Sonth.  811. 

We  pass  to  the  second  demand.  It  Is  set 
forth  in  the  petition  in  the  following  words: 

"Petititmer  further  represents  that  his  wife 

Eve  the  said  W.  M.  Grant  money,  which  she 
d  saved,  with  which  she  proposed  buying  prop- 
erty at  Covington,  Louisiana ;  and  that  the  item 
inventoried  as  'Cash  in  Bank  (428^0^*  was  a 
part  of  that  amount" 

Tbe  prayer  Is: 

"And  that  he  do  have  and  recover  Judnnent 
for  the  item  on  the  Inventory  'Ciash  in  Bank 

?428.90.' " 

It  IB  not  80  clear,  nnd^  this  allegation  and 
prayer,  that  the  suit  Is  not  for  speclflc  prop- 
erty, and  that  It  must  not  fall  upon  tbe  evi- 
dence which  shows  that  the  particular  {^28^ 
90  In  question  was  Grantfs  own  money. 

But  conceding  that  the  suit  Is  simply  for 
the  return  of  money  placed  in  tbe  bands  of 
Grant  and  never  returned,  the  salt  must  fait 
for  the  reason  that  the  money  which  plalntUTs- 
wlfe  testifies  she  confided  to  Grant  Is  not 
shown  to  have  been  communis  property, 
bnt  may  have  been  the  paraphernal  properly 
of  the  wife. 

No  more  in  the  testimony  than  in  the  alle- 
gattcm  Is  there  any  spedflcatlon  of  time  and 
place,  and  this  vagueness  in  the  patting  for- 
ward ot  a  claim  against  the  estate  of  a  dead 
man  Is  almost  of  Itself  fatal. 

Again,  the  claim  was  brought  forward  only 
after  the  first  salt  bad  failed. 

In  support  of  the  demand,  plaintiff  pro- 
duces blB  wife,  who  teBtlfled  as  follows: 

"I  gave  him  $800  to  put  in  bank  for  me.  He- 
pot  It  In  his  own  name." 

She  further  testified  that  when  Grant  was 
taken  sick  of  the  Illness  of  which  be  died 
she  tried  to  see  him,  but  that  be  refused  to 
see  her.  "I  had  written,"  she  says,  "four 
letters  to  him  begging  an  interview  with  him 
because  I  wanted  to  see  him  about  money  I 
had  given  him  to  put  in  bank  for  me,  and  I 
could  get  no  communication  from  talm.  I  had 
tried  friends,  and  finally  I  sent  a  boy  down 
with  a  note  and  I  got  that  in  reply." 

T'he  reply  tbe  witness  has  referenoe  to  Is 
the  following  note: 

"I  can  scarcely  imagine  how  you  could  bc- 
wwrying  me  at  tab  time  while  I  have  been  ill. 
It  certainly  is  a  peculiar  way  of  showing  af  - 
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fection.  For  God's  nak»  let  me  alone  until  I 
set  better.  I  shall  be  np  at  the  place,  bat  in- 
quire as  yon  may,  but  pleaae  save  me  further 
letter*. " 

Plaintiff  prodaced  In  addition  a  man  who 
testified  tbat  be  went  to  Mr. .  Grant's  alck 
room  with  a  note  £rom  Mrs.  Barrow,  and  tbat 
as  he  was  leaving  the  room  Mr.  Grant  asked 
him  to  make  a  memorandum  in  blB  book,  and 
that  tberenpon  he,  under  the  direction  of  Mr. 
Grant,  made  the  following  memorandtim: 

"March  26th  Mr.  Grant  says  remember  tbat 
if  I  should  die  the  place  that  Mrs.  Barrow  re- 
sides at  belongs  to  her.  She  gave  me  the  mODey 
to  purchase  the  place. 

"I  have  money  in  bank  in  my  name  which 
bdongs  to  her.  She  gave  it  to  me  to  buy  prop- 
erty at  Covington." 

The  witness  further  testifled  that  he  show- 
ed the  manorandum  to  his  mother  the  next 
momidg,  and  tbat  the  memoRmdum  book  had 
been  In  bis  pocket  ever  since. 

The  mother  of  this  witness  testified  that 
the  son  had  gtven  her  the  book  the  next 
morning,  and  that,  deemli^  it  to  be  a  sort  of 
testament,  she  had  kept  it  precionsly  In  her 
annolr.  except  that  One  time  she  had  told 
ha  son  to  show  it  to  Mrs.  Barrow,  and  that 
he  had  done  so  and  retnmed  It  to  her. 

The  only  other  evldmce  produced  plain- 
tiff In  support  of  this  demand  Is  a  letta 
written  to  bar  by  a  lawyer  In  connection  with 
her  proposal  to  bny  a  c^ialn  piece  of  prop- 
erty for  980a  This  letter  Is  dated  May  18, 
1901. 

The  testimfmy  of  plaintiff's  wife,  even  con- 
ceding that  Ae  conld  be  permitted  to  testify 
•t  all  in  the  matter,  is  entirely  too  vagne  to 
support  a  claim  against  the  estate  of  a  dead 
man.  Her  statanent  is  hl^ly  Improbably 
for.  If  she  gave  the  money  before  she  had 
made  the  alleged  discovery  of  Grant's  dis- 
honesty and  duplicity  In  the  matter  of  the 
boose  and  lot,  it  would  be  strange  that  in 
tbe  12  months  that  Grant  lived  thereafter 
she  shonld  not  have  gotten  It  bade;  and  she 
does  not  even  say  that  she  demanded  it,  ex- 
cept that  she  says  that  she  wrote  to  Grant 
abont  the  matter  when  he  was  on  his  death- 
bed. On  the  other  hand,  if  she  gave  tbe  mon- 
ey after  the  alleged  discovery  of  Grant's  dis- 
honesty and  duplicity.  It  is  passing  strange 
that  she  should  have  had  recourse  to  him  for 
depositing  the  money  In  bank  for  her,  when 
the  could  so  easily  have  deposited  it  herself 
or  through  her  daughter  or  her  husband. 

The  testimony  of  the  memorandum  man 
Is  contradicted  by  that  of  his  mother,  and, 
moreover,  it  appears  next  to  Incredible  to  us 
that  if  Grant  had  had  this  matter  on  bis 
mind,  he  would  not  have  referred  to  it  In 
his  note  to  Mrs.  Barrow,  or  would  have  bad 
recourse  to  this  stranger  Instead  of  to  the 
friends  who  were  at  his  bedside. 

Tbe  fact  is  that,  after  reading  what  the 
dally  associates  of  Mr.  Grant  for  a  long  num- 
ber of  years  have  bad  to  say  of  bis  character 
and  smse  of  honor,  it  is  simply  Impossible 


for  the  court  to  believe  the  story  of  plaintiff. 
It  would  be  bard  to  believe  It,  even  if  set 
down  in  black  and  white  In  Grant's  own 
handwriting  and  over  his  signature.  For 
sucb  a  thing  to  be.  Grant  would  have  had 
to  be  a  Dr.  Jekyll  and  Mr.  Hyde  sort  of  man. 

The  judgment  appealed  from  is  amended 
BO  as  to  dismiss  tbe  suit  of  plaintiff  at  plain- 
tiff's costs  as  against  tbe  succession  of  Grant 
and  the  recorder  of  mortgages,  and  is  other- 
wise affirmed;  plaintiff  to .  pay  costs  of 
appeal. 


(lie  La.) 

No,  15,862. 

DAT  et  al.  v.  BAILBT  at  al. 

(Supreme  C!oart  of  Louisiana.   April  9,  1906. 
Rehearing  Denied  May  7,  1906.) 

Appealt— Bond — SnsPEHSivB  Appeal. 

In  casM  where  article  575,  Code  Frac, 
fizlDK  the  amount  ot  snspenrive  appeal  bond  at 
one-raJf  over  and  above  tbe  amount  of  the  judg- 
ment, is  Inapplicable,  as,  for  Instance,  where 
plaintiff's  suit  ia  dismissed,  the  amount  of  the 
bond  for  auapensive  appeal  must  be  fixed  by  the 
judge,  as  would  have  to  be  done  If  the  appeal 
were  devolutive;  and  where  it  la  not  done, 
tbe  appeal  must  be  dismissed  for  want  of  a 
bond. 

(Syllabus  by  the  Court) 

Appeal  from  Tw^ty-Slxth  Judicial  Dis- 
trict Court  Parish  of  St  Tammany ;  Thomas 
Moore  Bums,  Judge. 

Action  by  WlUUun  0.  Day  and  William  L. 
Wright  against  H.  C.  Bailey  and  others. 
Judgment  for  defendants,  and  plalntlflft  Ap- 
peal. Dismissed. 

GuBtave  Lemle  and  Joseph  Quintero  Gow- 
laud,  for  appellants.  Benjamin  Moore  Mil- 
ler, for  appelleea 

PBOVOSTT,  J.  Plaintiffs  enjoined  de- 
fendant from  disposing  of  certain  notes.  On 
rule  tbe  injunction  was  dissolved.  Plaintiffs 
appealed  and  the  court  fixed  the  bond  at  f  100. 

Four  days  later  tbe  main  suit  was  tried 
on  exception  of  no  cause  of  action,  and  from 
a  judgment  sustalnlug  the  exception  plaintiff 
obtained  an  order  for  a  fiuspenslve  appeal. 
The  order,  however,  did  not  fix  the  amount 
of  the  bond,  but  directed  that  the  bond  be 
furnished  "In  the  sum  provided  by  law." 

Plaintiffs  furnished  one  ix>nd  in  the  sum  of 
$6,000,  which  recites  that  It  is  given  tor  the 
two  appeals. 

Defendant  moves  to  dismiss  tbe  first  appeal 
on  the  ground  that  no  bond  has  been  given. 
Tbe  motion  Is  obviously  untenable,  and  In 
fact  has  been  abandoned. 

Defendant  moves  to  dismiss  the  second 
appeal  on  the  ground  tbat  the  amount  of  tbe 
bond  was  not  fixed  by  tbe  judge,  as  required 
by  law,  and  tbat  no  l^al  bond  has  been 
given. 

The  motion  must  be  sustained.  There  can- 
not be  a  devolutive  appeal  unless  the  amount 
of  the  bond  Is  fixed  by  the  Judge.  Pelletler 
T.  State  National  Bank,  112  Ia.  664, 88  South 
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502  and  there  are  cases  where  the  bond  for 
suspensive  appeal  must  necessarily  be  fixed 
In  like  manner.  They  are  the  cases  where,  he> 
cause  of  the  peculiar  nature  of  the  Judgment, 
article  675,  Code  of  Practice,  fixing  the  sns- 
penalre  appeal  bond  at  one-half  over  and 
above  the  amount  of  the  Judgment,  Is  Inap- 
plicable. And  sach  is  the  case  where  the 
Judgment  simply  dlsmlBses  the  suit  of  plain- 
tiff. In  such  cases  the  requirement  that  the 
Judge  fix  the  amount  ot  the  bond  is  as  Im- 
perative for  the  suspensive  as  for  the  devolu- 
tive appeal.  The  bond  must  "necessarily  be 
fixed  by  the  Judge."  Succession  of  Parker, 
18  La.  Ann.  644;   State  ex  rel.  v.  Judge, 

21  La.  Ann.  741 ;  State  ex  rel.  Cain  t.  Judge, 
20  La.  Ann.  574;    State  ex  rel.  v.  Judge, 

22  La.  Ann.  115.  Where  an  Injunction  is 
dissolved  without  damages  the  suepeuslve 
appeal  bond  is  for  costs  only,  and  must  be 
fixed  by  the  Judge.  Hart  v.  Lazarus,  34  La. 
Ann.  1210;  State  ex  rel.  Cain  t.  King.  40  La. 
Ann.  843,  6  South.  106. 

The  argument  that  the  bond  fixed  for  the 
first  appeal  can  serve  for  the  second,  because 
it  is  for  the  costs,  and  the  costs  were  In- 
creased but  by  a  trifling  amount  after  the 
first  appeal,  does  not  take  into  consideration 
the  fact  that  the  two  appeals  are  separate, 
and  that  the  requirements  of  the  Code  of 
Practice  are  imperative.  The  question  Is  not 
as  to  whether  the  bond  is  or  is  not  sufficient, 
but  as  to  wbetlier  a  bond  has  been  given  in 
an  amotmt  fixed  by  the  Judge. 

The  motion  to  dismiss  is  overruled  In  so 
far  as  the  appeal  of  the  9th  of  October,  1905, 
is  concerned,  and  Is  sustained  in  so  far  as 
the  appeal  granted  on  the  13th  of  October, 
1005,  to  concerned,  and  the  latter  appeal  is 
dismissed,  at  the  cost  of  appellant 


ai6  La.) 

No.  15,995. 

PATTISON  v.  GULF  BAG  CO.,  Limited,  et  al. 
(Bnpreme  Court  of  Louisiana.  May  7,  1906.) 

1.  GOBPORATIONB— LlABILITT  TOB  LiBKL— ACTS 

or  Manaoeb. 

A  corporation  Is  responsible  in  damages  for 
a  libel,  the  publication  of  which  was  sanctioned 
by  its  manager,  in  a  matter  which  conovned 

the  buBineas  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations.  §§  1903,  1904.] 

2.  Same— Who  >Iat  Sue. 

A  father  individually  cannot  recover  dam- 
ages for  a  libel  against  his  dat^ter,  a  minor 
i^ed  19  years. 

3.  Appeai.— PAaxiES  Entitled  to  Appeal. 

Where  the  daughter  married  pending  the 
suit,  and  her  husband  was  made  a  party,  the 
father  thereupon  ceased  to  represent  the  daugh- 
ter, and  is  without  capacity  to  plead  for  her  on 
appeal. 

4.  Libel— What  Constitutes. 

Published  words  to  the  effect  that  a  factory 
girl  was  discharged,  not  for  the  violation  of  the 
roles,  but  for  a  reason  that  the  manager  pre- 
ferred not  to  disdose,  but,  which  was  sach  that 
she  could  not  be  retained  In  the  Cactwy.  con- 


stitute an  actionable  llbd  under  the  laws  et 
Loidsiana. 

[Ed.  Note— For  cases  In  point,  seo  voL  87, 
Cent  Dig.  Ubel  and  Slander,  |  L] 

6.  EvinxNOE  —  Paxol  Evidbmob  —  Cobpora- 

TIONS. 

Parol  evidence  is  not  admissible  to  show 
that  a  corporation  lias  gone  into  liquidation, 
or  that  a  foreign  corporation  has  been  licensed 
to  do  business  in  the  state,  or  that  one  cor- 
poration has  heeu  merged  into  another. 
6.  CoBPOBATiONS— Estoppel  ow  STOCKaoLnBBs 

— CORPOEATB  EXISTBHCB. 

Where  ths  stockholders  ot  a  corporation 
permit  Its  name  to  be  used  in  the  conduct  of  the 
same  business,  in  the  same  place,  and  under  the 
same  manager,  they  are  estopp«d  to  den;  its 
continued  i^stence  as  to  the  public  and  em- 
pioyte  not  aware  of  any  change  in  corporate 
ownership  or  control. 

(Syllabns  by  Oie  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

Action  by  Newton  H.  Pattison  against  the 
Gulf  Bag  Company,  Limited,  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Carroll  &  Carroll,  for  appellants.  Robert 
John  Malon^,  for  (^tpellees  W.  H.  Pattison 
and  Hannah  Lh  Stroiger, 

LAND,  J.  This  is  a  suit  for  damages  for 
an  allied  libel  published  in  the  New  Orleans 
Picayune  on  November  6,  1902,  reflecting  on 
the  character  of  plnintlfrB  minor  daughter, 
aged  19  years. 

Plaintiff  sued  for  himself  individually  and 
as  tutor  for  his  minor  daughter,  who  married 
pending  the  suit,  and  her  husband,  Peter 
Strenger,  was  made  a  party. 

The  suit  was  discontinued  as  to  the  owners 
of  the  Picayune.  The  bag  company  pleaded 
the  general  Issue.  The  case  was  tried  be- 
fore a  Jury,  and  there  was  a  verdict  and  Judg- 
ment In  favor  of  Mrs.  Strenger  f<>r  ^500;  and 
against  the  individual  demand  of  the  plain- 
tiff.  Defendant  appealed. 

Plaintiff  and  appellee  answered  the  appeal, 
praying  for  an  Increase  of  the  Judgment  In 
his  own  bebulf,  and  for  the  benefit  of  bis 
minor  child,  Hannah  L.  Pattison,  wife  of  P. 
L.  Strenger.  There  has  been  no  appearance 
made  in  this  conrt  by  Mrs.  Strenger  and  hus- 
band. 

The  plaintiff  individually  had  no  stand- 
ing In  conrt  Black  v.  CarroUton  Railroad 
Company,  10  Tja.  Ann.  33,  03  Am.  Dec  686; 
8  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  604. 

The  petition  represents  that  tJie  daughter 
had  been  an  employ^  for  several  years  of 
the  Gulf  Bag  Company,  Limited,  of  whicb 
Robert  J.  Wood  was  manager,  and  was  dis- 
charged from  service  without  Just  cause  on 
August  28,  1902;  that  on  November  6,  1902, 
the  libel  complained  of  was  published  in  the 
columns  of  the  Picayime;  that  the  girl  re- 
ferred to  In  the  publication  was  the  daughter 
of  the  plaintiff;  that  the  article  as  published 
was  the  result  of  a  malldoua  and  deliberate 
conspiracy  between  the  deftadants  to  injure 
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and  defame  the  cbaracter  of  the  daughter, 
and  bad  the  effect  of  blastlBg  her  Tepatatlon. 
good  name,  and  future  aa  an  Innocent  and 
Tirtuons  girl.  A  copy  of  the  newspaper  con- 
taining the  article  referred  to  was  made  a 
part  of  the  petition.  The  offeusive  matter  Is 
aet  forth  In  what  purports  to  be  a  statement 
made  by  Manager  Wood  of  the  bag  company 
to  one  Mr.  Alexander  and  other  gentlemen 
representing  the  Central  trades  and  labor 
council.  In  an  Interview  relative  to  the  strik- 
ing employ6a  of  the  bag  company.  Among 
the  propoeltlona  of  settlement  presented  to 
the  manager  was  the  following: 

"The  above  contemplates  that  all  of  the  old 
employ«a,  taiclndinc  Miaa  Patterson,  are  to  re- 
turn to  work  wiuln  one  wedt  from  date  of 
acceptuice.** 

The  article  proceeds  to  detail  the  interview 
between  Mr.  Ahaander  and.  Manager  Wood, 
and  QQoteB  tlie  latter  aa  apeaking  aa  fallows: 

Too  liave  been  misinformed,"  said  Wood,  "as 
tiave  a  great  many  others,  t  did  not  believe 
that  yoQ  understood  just  what  did  liappen  here, 
and  wtiat  precipitated  this  situation.  It  was 
not  a  trivial  offense — it  was  not  the  cause 
which  has  been  generally  assigned  by  the  XTnion. 
It  was  a  good  cause,  which  she  knows  and  which 
I  know,  and  which  I  could  tell  you  if  necessary, 
but  which  I  would  prefer  not  to.  Suffice  it  to 
say.  however,  that  the  cause  was  such  that  she 
eoiud  not  be  retained  in  this  factory." 

Tlie  petlticHi  cbaqea  that  plaintUTa  dav«b- 
tet  was  the  girl  referred  to,  and  that  said 
article  as  imbllsbed  was  the  reanlt  of  a  con- 
aplracT  between  the  dtf endants. 

It  waa  not  neceoury  fbr  the  pleader  to 
hare  gma  to  the  atent  of  alleging  a  con- 
q>lnM7*  The  Picayune's  liability  resnlted 
from  the  pnbllcatlon  of  the  defamatory  mat- 
t«.  nnd  the  mere  privity  of  the  bag  com- 
pany waa  anfficleiit  to  make  It  also  respons- 
ible. The  manager  waa  Interviewed  and 
made  a  atetement  .for  the  purpose  of  pnb- 
Ucatlon.  He  tpaik»  for  the  corporation  and 
antborized  the  Insertlm  of  bis  remarks  In 
the  article  tbat  appeared  In  the  colnmns  of 
the  Picayune. 

Evidence  as  to  the  statements  of  the  mana- 
ger was  admissible,  not  for  the  purpose  of 
proving  slander,  but  to  show  that  the  com- 
pany, through  him  as  its  representative,  au- 
thorized the  publication  of  the  alleged  libel. 

Tbe  defense  that  the  defendant  company 
waa  not  In  business  during  the  year  1902, 
but  that  the  factory  belonged  to  and  was 
operated  by  its  successor,  the  "Bemls  Bros. 
Bag  Company,"  was  not  set  up  In  the  an- 
swer. Besides  the  business  was  conducted 
In  the  name  of  the  Quif  Bag  Company,  as 
far  as  the  employes  and  the  public  were  ad- 
vised, .  and  the  addition  on  letter  heads  of 
the  l^end  "Branch  Bemls  Ftro.  Bag  Com- 
pany" la  without  significance.  Parol  evidence 
was  not  admissible  to  show  that  the  Gulf 
Bag  Company  liad  been  put  luto  liquidation, 
or  that  the  other  company  was  a  foreign 
41  SO.— 15 


corporation  authorized  to  do  business  In  this 
state,  or  that  the  two  had  been  merged. 

The  only  evidence  of  the  existence  of  the 
second  company  is  the  testimony  of  the  man- 
agM*.  who  admits  that  the  name  of  the  old 
company  was  used  In  the  conduct  of  the  busi- 
ness for  the  purpose  of  securing  the  beneSts 
of  Its  good  will  and  patronage.  Both  had  the 
same  manager  and,  as  to  the  public,  the  same 
name.  The  name  of  the  Gulf  Bag  Company 
was  used  throughout  the  published  article. 
It  there  was  a  merger  of  the  old  company. 
It  was  secret  and  Intentionally  concealed  from 
the  public.  The  Gulf  Bag  Company  held  it- 
self out  aa  still  dohig  business,  and  its  stodc- 
holders  must  take  the  consequanceH. 

The  language  used  was  defamatory,  and 
well  calculated  to  Injure  the  good  name  and 
reputation  of  plaintltt's  daughter.  No  speci- 
fic misconduct  was  charged,  but  the  statement 
Implies  that  the  girl  had  done  somethli^  of 
such  a  nature  tbat  she  could  not  be  retained  In 
the  factory.  It  is  due  to  the  manager  and 
the  reporter  to  state  that  they  testified  that 
they  did  not  consider  the  language  used  as 
defamatory  In  the  sense  allied  in  the  peti- 
tion. 

The  manager  testified  that  his  only  ob- 
jection against  the  girl  was  that  she  affiliated 
with  the  Union  and  was  a  dlsorganizer  oC 
labor  lu  the  factory.  The  girl  was  discharged 
for  the  ostensible  reason  that  she  was  a  few 
minutes  late  In  coming  to  her  work.  In  the 
published  article,  the  manager  said  in  effect 
that  this  was  not  the  true  reason,  and  pro- 
ceeded to  state  tbat  there  was  a  reason, 
known  to  himself  and  the  girl,  which  he  pre- 
ferred not  to  tell,  but  was  such  that  she  could 
not  be  retained  in  the  factory. 

The  unavoidable  inference  is  that  the  rea- 
son not  disclosed  was  personal  to  the  girl, 
and  had  nothing  to  do  with  her  work  or  the 
strike.  The  insinuation  contained  a  veiled 
charge  of  some  wrongdoing,  the  nature  of 
which  was  left  to  the  imagination. 

The  manager  denied  that  he  had  been  cor- 
rectly reported.  On  this  point  the  evidence 
is  confiictlng,  and  we  are  not  prepared  to 
dissent  from  the  conclusion  of  the  Jury. 

The  manager  represented  the  corporation 
in  this  state,  and  sanctioned  the  publication 
of  the  libel  in  the  interest  of  the  company 
for  which  be  spoke.  A  corporation  may  be 
held  responsible  for  llbe).  Vlnas  Insur- 
ance Co.,  27  La.  Ann.  367;  Townsend  on 
Slander  and  Libel,  {  205. 

Injury  and  malice  may  be  Inferred  from 
the  nature  and  falsity  of  the  words  and  the 
surrounding  circumstances.  Spotorno  v.  Fou- 
rlchon,  40  La.  Ann.  424,  4  South.  71. 

In  cases  of  this  kind  there  Is  no  standard 
for  the  measurement  of  damages,  and  the 
amount  is  left  largely  to  the  discretion  of 
the  trial  Judge  or  Jury.  Moreover,  there  Is 
no  prayer  by  the  proper  parl^  for  an  Increase 
In  the  amount  awarded. 

Judgment  affirmed. 
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(116  La.) 

No.  15^. 

TUOEJBB  at  at  V.  BENBDIOT  at  al. 

(Supiama  Ooart  of  LonWana.  Aprfl^^  1906. 
Babearlng  Denied  Hay  7,  190fL) 

UOBTOAOBB— BBDEHFTIOn  8a£B— LlABILITnS 

FOB  IiMusin  TO  PBOPnrr  bt  Thibd  Fsb- 

0ON»— CcTTino  TmBEB. 

Because  the  title  stands  in  a  man's  name 
Is  DO  reason  for  holding  him  in  damages  for 
the  act  of  some  other  person  In  taking  timber 
off  the  land;  espedally  where  hla  apparent 
title  was  a  mere  contract  aaenrit7> 

(Syllabnt  by  the  Oonrt) 

Appeal  from  Tweoty-Fiftb  Jndlcial  Dis- 
trict Oonrt,  Pariah  of  Tangipahoa;  Wtlllam 
Hutchinson  McOlendon,  Judge  ad  hoc, 

Action  by  W.  W.  Tucter  and  others  against 
H.  P.  Benedict  and  others.  Jadgmmt  for 
plalntUfs,  and  defendant  bank  appeals.  Dis- 
missed aa  to  me  bank,  and  In  other  reapects 
affirmed. 

See  88  Sonth.  142. 

Alfred  Wood  Splller.  for  appellants  W.  W. 
Tuclier  and  others.  Warren  Moses  Wright, 
Obadlah  Plerson  Amacker,  and  Eeld  &  Pnr- 
ser,  for  appellant  Hammond  State  Bank. 
Stephoi  Dndl^  Bills,  Benjamin  Moore  Mil- 
ler. Hypolit  P.  Hlzon,  and  John  W.  Sentell, 
for  appellees. 

PBOTOSTT.  J.  The  case  is  appealed  only 
In  so  far  as  the  Judgment  against  the  Ham- 
mond State  Bank  la  concerned. 

One  Benedict  sold  to  one  Barley  the  trees 
on  a  certain  tract  of  land  for  $900.  For 
f250  of  that  amount  Barley  gave  a  note 
payable  in  three  months.  The  balance  was 
payable  as  the  trees  would  be  taken,  at  the 
rate  of  |1  per  thousand  feet  At  the  end  of 
each  month  a  report  was  to  be  made  of  the 
timber  cut  during  the  month.  The  purchaser 
was  to  have  three  years  within  which  to 
remove  the  timber.  Reports  and  paymaits 
were  to  be  made  to  the  Hammond  State 
Bank  "which  is  hereby  authorized  to  receive 
and  receipt  for  same."  The  witness  to  this 
contract  was  B.  Llllie,  cashier  of  the  Ham- 
mond Bank.  The  date  of  the  contract  was 
July  1,  1001.  Barley  assigned  his  contract 
to  the  Hammond  Lumber  Company. 

In  the  following  October  Benedict  made  a 
redemption  sale  of  the  land  to  the  bank  for 
$9G0 ;  the  bank  acting  through  the  same  E. 
Llllle.  its  cashier.  Four  months  were  al- 
lowed for  the  redemption. 

In  the"  following  December  Benedict  sold 
the  land  to  J.  W.  Sentell  for  $2,500  cash. 
The  deed  redtea  as  follows : 

"To  have  and  to  hold  the  aboTe-described 
premise,  all  and  singular  the  rights  and  ap- 
purtenances thereto,  in  anywise  belonging  unto 
the  said  J.  W.  Sentell,  hts  heirs,  and  assigns  for- 
ever; and  I  herelqr  bind  myself,  my  bdrs,  ex- 
ecutors, administrators,  and  assigns  to  warrant 
and  defend  all  and  singular  the  premises  unto 
the  said  J.  W.  Sentell,  his  heirs  and  assigns, 
excepting  a  certain  redemption  deed  for  |9S0, 
and  intereat  payable  to  Hammond  State  Bank 
and  timber  contract  made  to  W.  T.  Barley 


against  any  person  whomaoevsr  lawful  claim 
or  to  claim  die  sane  or  any  part  thereof." 

Benedict  had  acquired  the  land  In  perfect 
good  faith,  and  these  contracts  of  his  were 
made  In  perfect  good  faith.  The  bank  was 
reimbursed  its  $950.  When  and  by  whom 
the  record  does  not  show;  but,  presumably, 
by  Barley's  paying  to  It  the  $2S0  note,  and 
by  divers  other  pa ym raits  made  to  it,  in  pur- 
suance of  the  timber  contract,  Barley  and 
his  assign,  the  Hammond  Lumber  Company. 
If  the  payment  was  made  as  is  here  sup- 
pose then  $500  or  $600  was  paid  In  1903 
and  1001;  that  Is  to  say,  after  the  delay 
for  redemption  had  expired. 

The  redemption  sale  was  still  uncanceled 
on  the  records  when  plaintiffs  brought  the 
present  suit  to  recover  the  property.  They 
made  both  the  bank  and  J.  W.  Sentell  de- 
fendants, and  they  claim  from  the  bank  the 
value  of  the  timber  taken  from  the  land 
during  the  time  that  the  title  stood  on  the 
records  in  its  name. 

The  bank  urges  that  the  redranptlon  sale 
was  a  mtm  contract  of  security,  and  that 
it  never  was  owner  of  the  land.  The  evi- 
dence supports  this  defense,  and  It  la  a  per- 
fect defense.  We  fall  entirely  to  see  (m  what 
theory  the  bank  cotdd  be  held  for  timber, 
when  It  never  took  or  was  concerned  In  taking 
any,  and  all  It  did  was  to  act  as  agmt  tor 
the  owner  In  fecelvlng  a  part  of  the  price 
of  the  timber. 

The  Jndgm^t  Is  set  aside,  and  the  mill 
Is  dismissed  as  against  Hammond  State 
Bank ;  in  all  other  respects  It  Is  afflnned. 


ai6  La.) 

No.  15.888. 

SncceasiMi  of  LANDBT. 

(Supreme  Oonrt  of  Louisiana.   Hay  7,  1900.) 

Attosret  aitd  Glikut— OoimiiGsnT  Pees— 
Validitt  of  Coktbaot. 

An  agreement  that  fOr  hla  sarvioea  In  a 
litigation  an  attorney  shall  have  one-faalf  at 
whatever  he  may  recover  Is  not  the  purchase 
of  a  litigious  right,  and  Is  valid. 

[Ed-  Note. — For  cases  in  point,  sea  fol.  6, 
Cent  Dig.  Attorney  and  Client,  1  851.] 

(Syllahos  by  the  Oonrt) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommarrille, 
Judge. 

In  the  matter  of  the  succession  of  George 
Landry.  From  a  Judgment  enforcing  a  con- 
tract for  attorney's  fees,  Augustln  Daniel 
appeals.  Affirmed. 

See  38  South.  675. 

Simeon  Belden,  for  appellants  Augustine 
and  Vlctorlne  Daniel.  Albert  ToOThlea,  for 
appellee  executrix.  James  J.  McLoughlin 
and  Jolm  O.  Robin,  for  plalntUta  appellees. 
Felix  J.  Dreyfous,  for  appellee  Alfred  D. 
Danziger.  Henry  O.  HcCall.  tutor  ad  hoc, 
appellee.  Hyman  MltboS;  tutor  or  curator 
ad  hoc^  appellee 
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PBOVOSTY,  J.  This  to  an  appeal 
Angaatln  Daniel  trom  a  Jo^cnuoit  recognls* 
Ins  and  mfwclng  a  contract  alleged  to  have 
mad*  tiy  blm  -witti  two  attonMTa,  by  wtaidi. 
In  compensatUm  of  serricea  to  be  rendoed 
1^  lliem  In  a  certain  litigation,  he  agreed  to 
pay  ttaem  <me-lialf  of  wbaterer  tbey  mlfibt 
recorer.  Tbe  defensea  are  that  tlie  contract 
waa  nerer  entered  Into,  and.  If  entwed  Into, 
la  null  becanaa  diami»OTtons.  Tbe  fU>pellant 
Ifl  oa^  of  several  collateral  hdra,  all  tbe 
others  of  whom  entered  Into  the  aame  con- 
tract, and  have  not  contested  same.  Hie 
case  la  submitted  both  on  the  merits  and  on 
motlim  to  dlsmlaa. 

Tbe  condnalon  we  baTo  reached  on  the 
merits  diapensea  na  from  saying  more  ot  the 
motion  to  dlmiaa  than' that  It  coold  not  op- 
ento  tte  dlamlaaal  of  ttie  appeal.  In  Tlew  of 
the  fact  that  the  Clerk's  certiflcate  to  the 
transcript  to  fnll  and  anqaallfled,  nnd,  there- 
fore^  protecto  the  amwllant 

Xhe  ertdoice  establlahea  beyond  contro- 
Twsy  that  tte  oontract  In  qnesUon  was 
entsed  Into.  80  far  as  Its  vaUdlty  to  con- 
cerned we  see  no  reason  why  attomeya 
ahonld  not  be  permitted  to  atlimlate  ttat 
tbey  shall  have  by  way  of  fees  a  certain 
pnqNnthm  of  whatever  they  may  recorer. 
In  the  case  of  Bnck  ft  Beandiamp  t.  Blair 
ft  Bnck,  86  La.  Ann.  21,  on  rdiearing.  thto 
eoort  had  occaMon  to  differentiate  andi  a 
contract  from  one  by  which  a  lltlgtoui  rl^t 
to  acqnbred. 

Judgment  afBrmed. 


ai6  La.) 
No.  16,004. 
8TATB  T.  OBFILA 
In  T«  FITZPATRIOK,  Tax  Collector. 
(Supreme  Court  of  Loalslana.  May  7,  1906.) 

1.  CoumB  Appellati  Jdbisdiotion  —  Ooh- 
ffrsncnoH  of  Revenue  Statute, 

Where  the  amotmt  of  a  license  tax  depends 
on  tiie  constrnctlon  to  be  placed  on  the  revenae 
ttatnte,  tbe  l^lity  of  the  tax  Is  In  contesta- 
tion, and  an  appeal  lies  from  the  court  of  the 
first  burtanee  directly  to  the  Supreme  Court 

2.  Ijcensbs— TiCExr  Agents. 

An  agent  for  several  nonresidmit  steamship 
companies,  whose  bueiness  Is  to  sell  transporta- 
tion, receive  the  price,  and  give  orders  for 
tickets  to  be  delivered  in  the  ci^  of  New  York, 
h  liable  to  a  llcenss  tax  uider  Uie  provisions  of 
section  12,  Act  No.  171.  p.  412.  of  1898,  rela- 
tive to  persons  carrying  on  tiie  business  of  sell- 
It^  or  dealing  in  railroad  or  steamship  tiiftets. 
(Syllabos  1^  the  Coart.) 

Certiorari  to  Gonrt  of  Appeal,  Parish  of 
Orleans. 

AcUm  by  the  state  against  F.  J.  Orflla. 
Judgment  for  the  state  for  a  less  amount 
than  sought,  and  the  state  appealed  to  title 
Court  of  Appeal.  John  Fltzpatrk^  tax 
ocMectOT,  applied  for  certiorari  or  writ  of  re- 
new. Modified  and  affirmed. 

Bdward  Blghtor,  Ux  applicant  John  Dy- 
Bond,  Jr.,  for  ratpondrnt 


LAND.  J.  The  state  med  defendant  In  the 
First  dty  court  of  the  dly  of  New  (Cleans 
for  $90  alleged  to  be  dne  for  license  tax  as 
Bteamsbip  agent  representtng  three-  or  mm 
cwnpanles. 

There  was  judgment  In  favor  of  the  state 
for  $25,  and  thereupon  the  state  appealed  to 
the  Court  of  Aiq;»ral  for  the  parish  oi  Or- 
leans. 

The  case  waa  heard  In  that  court  which, 
finding  that  there  was  no  dispute  about  the 
facts  and  that  the  only  question  Involved 
was  the  legality  of  the  tax  demanded,  of 
which  It  had  no  jurisdiction,  ordered  the  ap- 
peal to  be  transferred  to  the  Supreme  Court 
as  provided  by  act  No.  S6,  p.  135,  of  1904. 
This  ruling  was  correct  State  v.  Rosen- 
stream.  Weiss  ft  Oa.  32  La.  Ann.  2126,  28 
South.  294. 

Section  12  of  Act  No.  171,  p.  412,  of  18G8r 
reads,  in  part,  as  follows: 

"Bach  person  carrying  on  the  bnaineea  or 
calling  of  selling  or  dealing  In  railroad  or 
steamship  tickets,  whether  said  tickets  are 
sold  in  the  streets.  In  the  office  of  the  com- 
pany he  represents,  or  that  of  any  other 
company,  shall  pay  an  annoal  license  graded 
upon  the  numbcur  of  companies  he  represents, 
to  wit :  One  company,  twentj4ve  dollars ; 
two  companies^  forty  dollara;  three  or  more 
companies,  fif^  dollus." 

Defendant  made  the  following  statement 
under  oath,  In  open  court: 

"I  am  a  steamship  passenger  agent  and  rep* 
resent  one  company,  tbe  Campagnie  General 
Transatlantlque,  for  whom  I  solicit  business, 
receive  the  money,  and  issue  offldal  tickets. 
I  also  BoUdt  bannesB  tor  ssven  othor  com- 
panles,  recdve  the  mon^,  and  Issue  an  order 
on  the  New  York  office  of  such  company,  where 
the  passenger  must  call  and  exchange  my  order 
for  his  ticket  In  the  case  of  the  Campagnle 
Oeneral  Transatlantique,  I  am  the  exclusive 
agent.  In  the  case  of  other  companies  men- 
tioned I  solicit  business  together  with  the 
other  agents  on  the  city.  I  get  a  commission 
of  R  per  cent  on  this  bDsiness:  on  the  Cam- 
pagnle Oeneral,  7%  per  cent.  I  tendered  the 
sum  of  $25  to  the  state  tax  collector,  and  he 
refused  to  accept  It" 

Defendant  was  certainly  oigaged  In  sell- 
ing or  dealing  In  steamship  tlcketa  for  eight 
dlfiFerent  companies.  In  so  doing  be  repre- 
eented  each  one  of  them.  In  one  case  be 
sold  and  delivered  tlcketa  In  the  city  of  New 
Orleans.  In  the  other  he  sold  tlcketa  In  the 
dty  of  New  Orleans  to  be  delivered  In  tbe 
city  of  New  York.  The  only  difference  was 
In  the  mode  of  transacting  the  business. 

Oonnsel  for  the  defendant  argue  that  he 
did  not  represent  the  New  York  companies 
In  tbe  sense  of  the  statuta,  which  does  not 
contemplate  the  taxing  of  ageota  engaged  In 
selling  tldieta  to  be  delivered  oat  of  the 
state.  The  license  tax  Is  on  tbe  business  or 
calling  of  selling  or  dealing  In  railroad  or 
steamship  tl<^ets,  and  Is  graded  by  tbe  num- 
ber of  companies  represmted  by  the  person 
pursuing  such  a  vocation.  The  words  of  the 
statute  are  general,  and  there  Is  no  warrant 
for  exciting  persons  selling  or  dealing  in 
tldteta  to  be  delivered  out  of  tbe  state. 
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The  tax  la  oa  the  occapatton,  and  not  <hi 
the  tickets  sold. 

There  la  no  essential  distinction  between 
dellTerlng  an  order  for  a  ticket  and  dellv^ 
Ing  the  tldiet  Itself,  as  far  aa  the  nature  ct 
the  budnesB  Is  ctmcemed. 

There  la  no  good  reason  for  taxing  one  per- 
aoa  who  aellB  transportatlrai  and  dellTers 
tldceta,  and  exen^ttlng  another  who  a^la 
transportation  and  delivers  ordoa  for  tldwta. 
Both  pursue  the  same  gainful  occupation, 
and  both  shoold  contribute  to  the  support  of 
the  government  whoae  protection  they  enjoy. 

Discrimination  ta  such  cases  would  be 
odlooa,  and  the  presnnqptlon  is  against  the 
leglslattve  Intent  to  sanction  anch  a  result 

It  Is  therefore  ordored,  adjudged,  and  de- 
creed ttiat  the  Judgment  of  the  city  court 
her^  be  amended  hy  increasing  tlie  amount 
from  $25  to  $50,  with  2  par  cent,  per  month 
Intereat  therem  from  Afarch  I,  1901.  until 
paid,  and  10  pec  cent  attorney  fees  cm  the 
aggregate  amount  of  the  Ucoue  and  penal- 
ties collected;  defendant  to  pay  costs  in  the 
dty  court  and  this  court;  but  not  the  costs 
occarioned  by  the  tmpn^er  appeal  to  the 
Oourt  of  Appeal  and  the  transfev  of  tiie  same 
to  tills  court 


(U6  La.) 
No.  1S.MT. 

8TBNDBLL  T.  LONOSHORBHBN'B  PRO- 
TECTIVE UNION  BENEy.  ASS'N. 
(Supreme  Court  of  Lonlaiana.  May  21,  1900.) 
L  BanEFiciAi.  Associations  —  AppoiimaNT 

OF  Receivbb— Obovkds. 

The  fact  that  the  officers  of  a  branch  labor 
and  charitable  association,  acting  in  good  faith 
and  for  tiie  best  interest  of  the  association,  ased 
for  BatiBfjrins,  in  part  the  demands  of  pressing 
creditors,  including  the  complainant,  a  per  cap* 
Ita  tax  collected  for  transmission  to  the  parent 
asaociation,  and  the  further  fact  that  the  offi- 
cers, without  authority,  but  in  good  faith  and 
for  the  benefit  of  the  association,  executed  a 
mortgage  on  the  property  of  the  association  for 
raising  money  wherewith  to  pay  pressing  debtti, 
including^  in  part,  that  of  the  complainant,  will 
not  justify  the  appointment  of  a  receiver,  under 
a  statute  empowering  the  courts  to  appoint 
a  receiver  when  the  officers  of  the  corporation 
ore  jeopardizing  the  rights  of  stodcholders  or 
creditors  by  acts  ultra  vires  or  by  grossly  mis- 
managing the  business  of  the  corporation,  or 
by  waatinfc  mlsosing,  or  misapplying  Its  prop- 
erty or  funds ;  it  appearing  that  the  appointment 
of  a  receiver  would  do  good  to  no  one  and  might 
prove  disastrous  to  all. 
2.  Samc— Suit  to  Oust  Officebs. 

The  expenses  of  a  suit  against  the  officers 
of  a  corporation  to  oust  them  from  office  are 
at  the  charge  of  the  corporation,  and  not 
of  the  officers. 

(Syllabus  by  the  Oourt) 

Appeal  from  Olrll  District  Oourt,  Parish  of 
Orleans;  Fred  Durlere  King,  Judge. 

Action  by  Julius  O.  Stendell  against  the 
Iiongshoremen's  Protective  Union  Benevoleut 
As80clatI<Hi.  Judgment  for  defendant,  and 
plalntUC  appeals.  Affirmed. 

McOaleb,  McOaleb  &  Leopold  and  Mercer 
W.  Patton,  for  appellant   James  Uadlson 


Vance  <Bdgar  Mayer  Oahn  and  Beargeot 
Smith  Prentiss^  of  counseQ,  for  aiv^e& 

PROVOSTT,  J.  nie  defendant  Is  a  col- 
ored labor  and  fdiaritable  assodaUmi.  The 
plaintiff  was  one  of  four  druggists  furnishing 
drugs  to  the  members  of  the  association  1^ 
contract  He  was  such  for  20  years,  and  In 
that  time,  it  was  stated  in  the  oral  argwnent, 
received  over  926,000^  from  the  twganliatlon. 
A  new  set  of  officers  inaugurated  retrench- 
ment and  reform  In  the  management  of  tho 
affairs  of  the  corporation,  and,  among  other 
measures  on  that  line,  discontinued  the  con- 
tract with  plalnUfit.  There  was  due  plaintiff 
a  debt  claimed  in  this  suit  to  amount  to  ¥2,- 
640.65,  and  plaintiff  asks  that  a  receiT«r  be 
appointed  to  the  defendant  corporation. 

The  request  Is  made  under  Act  Mo.  1!%  p- 
812,  of  189S.  Section  1  of  the  act  provides 
that  the  courts  are — 

"empowered  to  take  charge  of  the  property  and 
business  of  corporations  in  the  cases  and  under 
the  conditions,  following,  to  wit: 

"At  the  Instance  of  any  stockholder  or  cred- 
itor, when  the  directors  or  other  officers  of  the 
corporation  are  jeopardizing  the  rights  of  stock- 
holders or  creditors  by  ifrossly  mismanaging  the 
business  or  by  committing  acts  ultra  vires,  or 
by  wasting,  misusing,  or  misapplying  the  iwop* 
erty  or  funds  of  the  corporation.'* 

We  take  up  seriatim  the  several  charges. 
First    Diversion  of  per  capita  tax.  The 
learned  Judge  a  quo  said  of  this  charge: 

"These  are  all  the  charges  made  in  the  pe- 
tition. In  argument  it  la  <^areed  they  diverted 
the  per  capita  tax  due  the  Intemational  As- 
sociation. They  collected  the  tax  and  paid  with 
it  pressing  creditors,  including  the  plaintiff. 
They  then  took  other  money  of  the  corporati<m 
a  few  weeks  after  and  paid  the  International 
Association.  It  was  perhaps  irr^ular,  but  no 
injury  was  inflicted  on  any  one,  and  certainly 
paying  pressing  creditors  with  money  Intended 
for  a  friendly  creditor,  who  was  willing  to  wait, 
is  no  cause  by  a  pressing  creditor  for  the  ap- 
pointment of  a  receiver." 

This,  in  our  opinion,  effectlvdy  disposes  of 
the  charge. 

Second.  I^n  of  9250  to  pay  posonal 
indebtedness  of  Ua  president  and  othet  offi- 
cers. 

The  learned  Judge  a  qao  disposes  ot  tills 

charge,  as  follows: 

"The  plaintiff  contends  thst  the  payment  *>f 
the  fees  of  the  attorney  for  Swan,  In  the  case 
of  Williams  v.  Swan,  was  an  illegal  ultra  vires 
act.  The  suit  was  to  oust  Swan  from  the  office 
of  president  It  was  really  a  suit  against  the 
corporation,  and  the  corporation,  by  resolution, 
ordered  the  fee  to  be  paid.  They  had  the 
legal  right  to  do  so." 

Third.  $S25  moi-tgage. 

This  mortgage  was  executed  without  au- 
thority, but  the  record  leaves  no  doubt  that 
It  was  executed  In  perfect  good  faith,  and 
for  the  benefit  of  the  corporation.  It  Is  said 
in  argument  that,  since  the  trial  of  the  case, 
the  act  has  been  duly  ratified  by  the  corpora- 
tion. Be  that  as  it  may,  an  act  of  this  kind, 
merely  technically  unautborised.  but  done  in 
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ttw  exelnilTe  interest  of  the  corporation  and 
fn-  Its  manifest  benefit,  will  cotalnly  not 
^lstIfr  the  appointment  of  a  receiver.  0' 
tbe  moD^  thtu  obtained  $326  went  to  plain- 
tiff hhnadt. 

It  is  not  erery  slight  departure  from  the 
strict  line  of  authority  that  will  Justify  the 
appolntiDent  of  a  receiver.  The  court  most 
be  Batlsfied  that  anch  appc^tment  Is  called 
tor  hy  the  clrcnmstances  of  the  case.  High 
«n  ReceiTen,  pp.  4,  12;  Alderson  on  Re- 
celTera,  49,  pp.  73,  74;  State  ex  rel.  Dauphin 
T.  Judge.  106  La.  521,  82  South.  335;  Bart- 
lett  T.  XV>urton  (La.)  88  Sontti.  882;  Marcu>ia 
T.  Gnllett  Gin  Co..  52  La.  Ann.  1383, 27  South. 
84tL  In  the  instant  case  the  court  Is  satisfled 
tliat  tlie  appointment  of  a  receiver  can  do 
no  good,  and  might  prove  diaastrons  to  all 
parties  concerned. 

Judgment  afBrmed. 

NICH0LL8,  J.,  absent.  ■ 


ai6  La.) 
No.  15,906. 
McELTEEN  v.  GOINGS. 
(Snpmne  Conrt  of  Louisiana.  May  21,  1006.) 

EXEMPTIONft— EXECOTION— WOBK  HOUN. 

The  term  "work  horses"  used  by  Uie  eon- 
ititational  exemption  proTision,  Includes  mules. 

[Ed.  Note. — For  cases  in  pointy  see  ToL.  23, 
Cent  Dig.  Exemptions,  (  54.] 

(SrUoboB  by  the  Court.) 

An>eal  from  Second  Justice's  Court,  Parish 
«f  Washington ;  Murray  J.  Schilling,  Judge. 

Action  by  Willie  MtJEIveen  against  Henry 
A.  Goings.  Judgment  for  defadant,  and 
plaintiff  appeals.  Reversed. 

Herman  Kldrtdge  Oayer.  for  appellant 
Albert  Gallatin  Breeland,  for  appellee. 

PROVOSTT,  J.  Article  244  of  the  Constl- 
totlou,  exempts  from  seizure  "the  homestead 
consisting  of  lands,  buildings  and  appurte- 
fiances,  whetherrural  or  urban;  also  two  work 
horses,  one  wagon  or  cart,  one  yoke  of  oxen, 
tvo  cows  and  calves,  26  head  of  hogs  or 
1,000  pounds  of  bacon  or  Its  equivalent  In  pork, 
whether  these  exempted  objects  be  attaclied 
to  a  homestead  or  not,  and  on  a  fann  the 
necessary  quantity  of  com  and  fodder  for 
the  current  year,  and  the  necessary  farming 
Implements,  to  the  value  of  $2,000," 

The  seizing  creditor  In  this  case  seized 
ptalntiff's  mule,  and  contends  that  mules  not 
being  horses  the  Constitution  does  not  exempt 
them  from  seizure.  He  la  mistaken,  tbe  term 
■^ork  horses"  includes  mutes.  Hay  v.  Hayes, 
Sheriff,  28  La.  Ann.  641.  The  Constitution 
nuntfestly  so  intends.  And  In  order  so  to 
liold  it  Is  not  necessary  to  have  recourse  to 
what  is  known  as  a  liberal  construction,  but 
Bimpl;  to  read  the  statute  intelligently. 
Courts  "will  not  apply  the  rule  of  strict  con- 
■tmctlon  with  such  technicality  as  to  defeat 
the  purpose  of  ascertaining  the  true  meaning 
ud  httent  of  tbe  statute."  26  A.  ft  E.  E.  of 


Law,  p.  659.  Thus  in  Goldsmith  v.  State.  1 
Head  150,  the  Supreme  Court  of  Tomessee 
held  that  a  criminal  statute  against  horse 
nuilng  was  Tlolated  by  the  running  of  a  mule 
rac& 

The  Judgment  appealed  from  is  set  aside 
and  the  injunction  herein  is  perpetuated  at 
tbe  cost  of  defendants  in  both  courts. 


aiO  La.) 
No.  16,092. 
STATE  V.  CRUMP. 
(Supreme  Court  of  Louisiana.'  May  21,  1900.) 

1.  HouiciDE  —  EviDENCK  — Dying  DsciiABA- 
Tions— Appeai,. 

The  defendant  was  Indicted  for  manslangh- 
ter,  found  euilty  and  recommended  to  the  mercy 
of  tbe  court.  The  objection  of  the  defendant  to 
the  admissibility  of  evidence  was  general,  and 
did  not  point  out  the  inadmissible  words  of  the 
declaration.  Grounds  not  urged  below  will  not 
be  considered  on  appeal. 

2.  Saice— BvinEHCE— Maliob. 

The  fact  that  the  testimony  for  the  state 
may  have  gone  slightly  beyond  the  crime  charg- 
ed because  of  the  issues  as  presented  by  de- 
fendant will  not  afford  ground  snOcient  to  set 
aside  the  verdict  If  there  was  malice  on  the 
part  of  defendant,  it  only  added  to  the  gravity  of 
the  offense. 

3.  Saub— Self-Defense. 

The  testimony  of  defendant  admitted  to 
prove  that  plea,  L  e.,  self-defense,  justified  the 
ruling  which  permitted  the  iotrodoction  of 
testimony  fay  the  state  to  which  the  defendant 
objected. 

4.  Same— Tberpass  Vel  Non. 

The  defendant  sought  to  prove  he  had  not 
committed  a  trespass,  and  that  he  was  on  a 
peaceable  mission  at  the  time  of  the  homicide. 
The  testimony  offered  by  the  state  was  properly 
admitted. 

6.  Saue  —  Testiuont  as  to  Gonvebsatioh 
Heabo. 

The  witness  heard  the  conversation  which 
was  pertinent  to  the  issuew  Tbe  testimony  was 
admissible  in  corroboration  of  other  testimony. 
(Syllabus  by  tbe  Court.) 

Appeal  fnHU  Third  Judicial  District  Court, 
Parish  of  BlniTllle;  James  Edward  Moore, 

Judge. 

Charley  Crump  was  Convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Benjamin  Pearce  Edwards,  Joseph  Rush 
WImberly,  and  William  Chappelle  Bamette, 
for  appellant.  Walter  Guion,  Atty.  Gen., 
and  John  C.  Theus,  Dist.  At^.  (Lewis  Gulon, 
of  counsel),  for  the  State. 

BREAUX,  C.  J.  The  defendant  was  charg- 
ed with  manslaughter;  he  was  Indicted  and 
found  "guilty  and  recwnmended  to  the  mercy 
of  the  court" 

From  a  sentence  of  five  years  and  a  half 
he  prosecutes  this  appeal. 

His  grounds  of  defense  are  set  forth  in 
seven  bills  of  exceptions.  In  the  first  bill 
of  exceptions  it  appears  that  defendant  ob- 
jected to  the  verdict  on  -the  ground  that  the 
court  pennitted,  over  defendant's  objection, 
the  witness  R.  P.  Watson,  father  of  the  de- 
ceased, to  state,  In  testifying  regarding  the 
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dying  declaration  of  Us  son,  facts  that 
wwe  "selt-aerTlng  declarations.  Inadmissible 
and  hearsay.*'  The  bill  of  ^eepttons  states 
said  obJectioD:  "The  defei^ant  througb  conn* 
sel  objected  to  the  first  part  of  the  statraient 
of  the  witness." 

The  following  Is  the  first  part  of  the  dying 
declaration  in  qu^tlon,  as  testified  to  by  the 
father  of  the  deceased,  quoting: 

"When  I  said  that  I  was  sorry  that  these 
things  were  as  they  were,  he  said  '£e8,  but 
when  I  married  this  eirl  I  promised  to  protect 
her,  and  I  conld  not  help  it  nnder  the  clrcum- 
stances.' " 

Tlie  fallowing  Is  the  remainder: 

"I  didn't  see  Oharlie.  Wh^  I  was  sbootii^ 
he  was  behind  the  wall  shelter.  On  my  return 
bscfc  into  the  house  he  shot  me  in  the  back,  but 
when  I  walked  out  there  he  threw  his  band  on 
bis  pistol,  bat  I  had  mine  In  my  hand  and  I 
beat  him  to  it.  Lawrence  Crump  threw  his 
hand  OD  his  pistol,  but  I  bad  mine  in  my  band 
and  I  beat  htm  to  it." 

'  Taken  as  a  whole  there  is  nothing  In  the 
foregoing  In, the  nature  of  a  aelf-serving  tes- 
timony complained  of  by  defendant,  for  the 
objections  to  self-serving  declarations  are  con- 
fined to  the  defendant.  Wharton  on  Criminal 
Evidence — Self-Serviug  Declarations. 

The  testimony  as  relates  to  the  state  could 
not  be  self-serrlng. 

In  the  second  place  "It  was  hearsay"  said 
the  defendant  This  in  view  of  the  facts  is 
scarcely  an  objection;  for  at  best  the  dying 
declaration  was  all  hearsay.  The  defendant 
■did  not.  In  support  of  the  grounds  stated, 
point  out  the  objection  he  bad.  nor  did  he 
speciflcaUy  set  forth  the  grounds  on  which 
It  was  inadmissible. 

In  a  case  we  have  before  us  the  dying 
declaration  was  "that  the  dying  man  bad 
nothing  against  him,"  the  defendant,  and 
tliat  "he  did  not  know  that  defendaut  bad 
anytlilng  against  him,"  the  dying  man.  The 
court  said  this  part  of  the  evidence  should 
have  been  excluded,  if  properly  pointed  out 
and  objected  to  as  illegal.  But  the  objection, 
said  the  court,  was  to  the  declaration  as  a 
whole;  although  a  part  of  the  evidence  was 
inadmissible  there  was  no  error  In  refusing 
to  exclnde  it  Citing  Shorter  v.  State,  63 
Ala.  129;  Brown  v.  State.  52  Ala.  345;  Rey- 
nolds T.  State,  OS  Ala.  502. 

We  are  certainly  of  the  opinion  that  the 
declaration  of  the  dying  man  should  relate 
to  the  circumstances  attending  the  killing, 
and  that  under  the  evidence  of  a  dying  dec- 
laration Inndmissible  evidence  should  not  be 
admitted.  But  an  accused  should  be  held  to 
specifically  object  to  the  errors  and  point  out 
that  portion  which  is  inadmissible.  The  de- 
fendant who  levels  his  attack  at  the  dying 
dedaratloD  cannot  on  appeal  successfully  urge 
That  the  whole  chaise  was  ili^al  because  of 
ihe  Illegal  portion  which  be  did  not  point  out. 

We  have  said  before  that  under  the  cir- 
•eumstances  here  an  objection  that  the  dying 
declaration  was  hearsay  is  scarcely  an  ob- 
jectloa  which  r  defouUmt  shonld  make  in 


order  to  tire  notice  to  the  court  of  his  ground 
-  of  defense.  Both  the  Irreierant  portkm  of  the 
declaration  and  tliat  which  was  pertinent  to 
the  issoe  were  hearsay.  Sboald  not  tilie  de- 
fendant, through  connsel  have  directed  the 
attention  to  that  particular  portloa  whitA  was 
considered  Inadmissible  T 

This  brings  ns  to  the  sectmd  bill  of  eze^ 
ti<ms  whereby  It  is  shown  that  the  defendant 
objected  to  the  following  qnestlem,  qnoting: 

"What  disturbance,  if  any,  had  been  made 
prior  to  the  killing  about  Bob  Watson's  plare  or 
Otis  Watson's  place  or  along  that  lane  by  Ches- 
ter Crump,  Lawrence  Cramp,  or  their  crowd?'* 

The  judge  In  permitting  this  question  to  be 
propounded  as  a  part  of  the  bill  of  excep- 
tions states  that  the  evidence  went  to  sustain 
the  contention  of  the  state  that  defendant 
and  others  were  engaged  in  trespass  under 
aggravating  circumstances,  and  that  they  had 
been  engaged  In  disturbance  before  the  house- 
of  the  Watsons;  and  that  there  was  reason  to 
anticipate  trouble. 

The  whole  issue  reduces  Itself  to  whether 
malice,  shown  In  view  of  the  circumstances  of 
this  case,  vitiated  the  veraict  We  do  not 
consider  that  it  did. 

It  may  be  well  to  state  here,  as  showing 
the  character  of  the  case,  that  manslaughter 
sometimes  comes  near  to  onirder;  while  the 
act  is  not  attended  with  legal  malice  or  de- 
pravity, yet  under  certain  circnmstances  proof 
of  malice  will  not  afford  ground  for  setting 
aside  the  lesser  charge  of  manslaughter. 

It  is  well  settled,  so  much  ao  that  it  Is  not 
necessary  to  cite  derisions,  that  in  order  to 
obtain  relief  on  appeal  it  must  appear  tliat 
the  error  committed  was  prejudicial  to  de- 
fendant's cause.  Here  it  Is  very  evident 
that  it  was  not  prejudicial.  The  defendant 
has  no  good  ground  upon  which  to  st.md  in 
UTging  that  the  verdict  should  not  have  been 
affirmed  because  it  appeared  by  the  testimony 
that  there  was  malice;  and  that  be  had  been 
actuated  by  malice. 

Now  as  to  the  self-defense  which  defendant 
sought  to  prove:  An  attacking  party  cannot, 
while  attacking,  very  well  be  held  to  have 
acted  in  self-defense  (a  defense  to  which  de- 
fendant claims  to  bare  been  entitled). 

There  was  question  as  to  whethw  defend- 
ant had  acted  in  self-defense.  The  state,  in 
order  to  meet  the  defendant  on  this  ground, 
introduced  evidence  to  show  that  he  bad  com- 
mitted aggravated  trespass  on  the  day  of  the 
homicide  and  on  days  before  the  homicide. 
These  aggravated  acts  of  trespass  went  to 
show  that  he  and  not  the  deceased  was  the 
aggressor,  and  that  he  could  not,  in  view  of 
the  facts,  sustain  the  plea  of  self-defense. 

But  defendant  next  reiterates  that  in  order 
to  prove  manslaughter  It  was  only  necessary 
to  show  that  the  killing  was  onlawful  and 
In  heat  of  blood.  This  is  quite  true;  but 
there  are  circumstances  which  may  render 
it  net%»sury  to  let  In  certain  proof  although 
it  may  have  a  tendency  to  show  that  tlM  ac- 
cused was  actuated  by  malice^ 
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Iben  liad  been  difficulties  betwem  the 
paxtlte.  The  acciuecl  and  those  with  blm 
soa^  to  prore  that  flM^  Intended  to  pass 
peaceably  throng  the  Watson  Inclosnre.  In 
vbldi  Charles  Watson  was  killed.  This  the 
prosecntlns  vOca  sought  to  meet  by  offorlns 
Id  erldenee  testimonr  which  was  admitted 
to  show  ttw  bad  faith  and  to  contradict  tlie 
deftedant  oa  other  grounds.  The  testbmcmy 
was  pn^ierly  admitted  to  «iable  tiie  prose* 
eatiDg  officer  to  meet  the  detoise  on  Its 
own  groond. 

We  glean  from  the  testimony  that  there 
was  no  good  feeling  toward  one  another, 
to  wit,  the  father  and  his  two  sons— one  now 
deceased— <»i  the  one  hand,  and  defendant 
and  those  who  wwe  with  him  at  the  ttme  of 
the  occnrrenoe  on  the  other. 

Drfradant  and  those  with  him.  we  Infer, 
wugbt  to  prove  that  they  were  not  tres- 
paasers;  that  they  had  recelred  no  notice  not 
to  pass  within  the  indocrare  of  the  Watsons; 
and  that  defendant  had  acted  in  self-defense. 

While  the  district  Jodge  deoned  It  proper 
to  permit  the  prosecntlng  officer  to  Introdnce 
erideoce  to  the  ocmtrary. 

CSonslderlng  the  issue  as  presented.  It  may 
be  that  part  of  the  testlnumy  showed  stnne 
URiice  on  the  part  of  defendant,  and  yet  It 
does  not  follow  that  the  verdict,  under  the 
<>frcQmBtance8,'  was  null  and  iUeg^  Al- 
thoagb  in  the  course  of  the  trial  the  Issoe 
may  have  been  somewhat  enlarged  It  does 
not  for  that  reason  appear  that  the  defend- 
ant was  prejudiced  In  bis  dtfense.  The  de- 
r«idant,  as  well  as  the  prosecutor,  Is  re- 
apooBlble  for  expanding  the  issues  slightly 
beyond  the  indictment. 

This  brings  us  to  another  ground  of  de- 
fense: defendant's  objection  was  that  the 
prosecuting  officer  was  permitted  on  cross- 
eramlnatlon  to  examine  the  accused  regard- 
ing matters  that  bad  not  been  testified  to  when 
be  was  examined  In  cbi^.  The  prosecuting 
officer,  In  answer,  said  that  It  was  no  nerr 
mattv;  that  the  accused,  while  testifying 
In  his  own  behalf,  bad  raised  the  question 
which  the  prosecntlug  officer  sought  to  meet 

The  trial  jn^  In  his  statement  (made 
part  of  the  bill  of  exertions)  sets  forth 
that  the  defendant  as  a  witness  on  his  direct 
examination  testified  that  be  was  peaceaUy 
passing  through  the  premises  of  the  Watsons 
without  intending  thereby  to  commit  a  tres- 
pass, and  fully  believing  that  he  was  not  com- 
mitting a  trespass,  and  that  there  was  no  ob- 
jection to  his  pasi^ng.  The  Judge's  further 
statement  is  that  If  the  state  could  prove  that 
de'endant  had  promised  the  owuer  (Wntson, 
Senior)  that  tf  be  (Watson)  wonld  put  up  a 
gate  and  posts  be  would  not  enter  the  prem- 
ises, the  testlD]ony  would  then  be  a  direct 
ctmtradiction  of  his  statetiieot  as  a  witness 
that  he  had  had  no  notice  to  pass  through 
tbe  premises. 

yrom  the  forgoing  it  Is  evident  that  tbe 
qoestlons  raised  by  the  testimony  did  not 


relate  to  facta  not  sworn  to  on  the  direct 
examination,  but  the  reverse. 

We  pass  from  this  objection  to  the  bill  of 
exceptions  reserved  to  the  ruling  of  tbe  Judge 
to  accordance  with  which  he  permitted  D.  W. 
Adams  to  testify  regarding  a  convosatlon 
between  tbe  oocnsed  and  R.  P.  Watsmi,  fath- 
er of  the  deceased,  a  short  time  before  the 
day  the  homicide  was  conunltted.  The  pur- 
pose was  to  corrob«a.te  the  testbnony  of 
B.  F.  Watwm  ragarding  a  certain  conversa- 
tion. 

Tlie  objection  of  defendant  was  that  Adams 
bad  not  heard  all  the  convOTsatlon.  Tbe 
trial  Judge  informed  us  by  bis  statonent  in 
the  bill  of  excepUons  that  the  witness  Adanu 
heard  all  that  was  said  titter  coming  up  to 
where  the  parties  were  conversing  and  that 
he  heard  all  that  was  said  regarding  the 
point  at  Issue. 

The  facte  being  as  stated  It  was  manifest 
that  the  objection  had  not  merit 

See  upon  tba  subject  Btete  v.  Spiilws,  lOS 
La.  165,  2t»  South.  480. 

The  last  of  tbe  hills  of  exceptions  taken 
flhows  tiiat  the  court  reTnsed  to  permit  a 
witness  to  testify  that  R.  P.  Watson  had  made 
a  statement  to  the  effect  tbat  the  notice  posted 
by  him  notifying  persons  not  to  pass  through 
bis  promises  did  not  apply  to  the  accused. 

Tbe  trial  Judge  Informed  us  that  he  rinsed 
to  penult  the  d^oidant  to  prove  this  state- 
ment of  Watson  because  it  did  not  appear 
that  it  was  ever  communicated  to  the  defend- 
ant or  had  in  any  way  come  to  his  knowledge; 
that  not  communicated  as  it  was.  It  was  Ir- 
relevant and  mere  hearsay.  We  agree  with 
the  trial  Jndge  that  If  tbe  testimony  had  been 
admitted  it  would  have  enabled  the  defend- 
ant to  impeach  the  wltoess.  Watson,  althon^ 
no  foundation  had  been  laid  to  enable  the  ile- 
fendant  to  Impeach  the  testimony  of  this 
witness. 

It  is  well  settled,  to  order  to  Impeach  a  wit- 
ness, there  must  be  a  proper  foundation  laid. 

We  have  tekcra  up  the  different  grounds 
of  defoise;  our  examination  has  resulted  In 
the  conviction  tbat  the  d^eidant  has  no 
legal  ground  upon  which  to  obtain  relief 
before  this  court  We  find  no  error. 

The  Judgment  Is  affirmed. 


(116  La.) 
No.  16,100. 
STATE  V.  RESTER. 
(Supreme  Court  of  Louisiana.   May  21,  1006.) 
1.  WlTNESSXa— iMPEAOHUEIfT  — Pua.IlIIllAXy 

Showinu. 

Where  the  defense  hi  a  criminal  trial  seeks 
to  impeach  the  credibility  of  one  of  tbe  state's 
witnesses  testimony  as  to  his  general  reputation 
In  the  community  In  which  he  lives  for  truth 
and  veracity.  It  is,  a  reasonable  demand  on  tha 
part  of  the  prosecution  that  It  should  be  shown 
before  the  witness  testifies  that  he  Is  so  sit- 
uated to  be  properly  able  to  give  testimony 
on  that  subject  The  otate  should  not  be  driven 
to  tbe  oeoNsity  of  allowing  injurious  testimony 


Digilized  by 


Google 


282 


41  80UTHBBN  BBFOBTBR. 


(I*. 


to  be  received  and  confined  to  having  it  aftei^ 
ward  stricken  out  and  the  jury  instructed  to 
disregard  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Die  Witnes8e^  H  1161,  11D7.] 

2.  Ceiminal  Law— Bxclusiok  or  Evidence. 

The  mere  fact  that  the  trial  judge  refosed 
to  allow  a  witness  for  the  defense  to  be  aaked 
the  (jueation  whether  he  Icnew  the  general  rep- 
utation of  one  of  the  witnesses  for  the  state 
In  the  community  for  truth  and  veracity  fur- 
nishes no  ground  for  reversal  where  the  answer 
expected  to  be  made  was  not  made  known  to 
the  trial  court,  nor  was  it  made  known  <m 
and  through  a  motion  for  a  new  trial,  what 
the  witness  would  have  answered. 

8.  IHDICT^NIV-MOTION  TO  QuAKH. 

The  filing  of  a  motion  to  quash  an  Indict- 
ment after  pleading  to  the  merits  even  though 
it  may  not  then  be  absolutely  too  late  falls 
under  the  discretioaarr  powers  of  the  court 
Where  a  motion  is  sought  to  be  filed  under  such 
clrennistances  it  should  not  be  granted  except 
upon  clear  and  plain  grounds^  the  accused  under 
such  circumstauces  being  driven  to  some  other 
remedy.  The  motion  should  not  be  allowed  to 
prevail  on  a  doubtful  case  where  the  insnfflden* 
cy  of  the  Indictment  wu  not  such  as  being  shown 
would  not  authorize  a  verdict  upon  it  adverse 
to  the  accused.  In  this  case  a  verdict  of  guilty 
could  be  l^ally  retamed  upon  the  indictment 
under  proper  and  sufficient  evidence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27. 
Gent  Dig.  Indictment  and  Information,  |  473.] 

(Syllabus  by  the  Ooort) 

Appeal  from  Twenly-Slztb  Jndldal  Dis- 
trict Oourt,  Parish  ot  Washlngtam;  Tbomas 
Moore  Burns,  Jndge. 

Lafayette  Beater  was  conricted  of  assaalt 
with  Intent  to  kill,  and  anwala.  Affirmed. 

Albert  Gallatin  Breeland,  for  appellant 
Walter  Ouion,  Atty.  Gen.,  and  John  B.  Lan- 
caster, Diet  Atty.  (Lewis  Qulon,  ot  oonnael), 
for  the  State, 


NIOHOLLS,  J.  The  defendant  was  indict- 
ed by  the  grand  Jnry  for  the  parish  of  Wash- 
ington, on  November  18,  1906,  and  on  the 
14th  of  the  month  he  was  arraigned  and 
pleaded  not  guilty.  His  case  was  then  as- 
signed for  trial  on  the  first  of  the  next 
June  term  of  the  court. 

The  Indictment  charged  that  the  defendant 
did  on  the  leth  of  Jnly  "willfully,  feloulous- 
ly,  and  of  his  malice  aforethought,  with  a 
dangerous  weapon,  to  wit,  a  pistol,  make  an 
assault  by  willfully  shooting  at  Isaac  Mlley 
with  the  Intent  the  said  Isaac  Mlley  to  kill 
and  murder." 

On  the  first  day  of  the  June  term  of  court 
defendant  filed  a  motion  to  quash  the  Indict* 
ment,  on  the  ground  that  It  charged  no  crime 
known  to  the  law  of  the  state  of  Lonlslana; 
that  the  Indictment  did  not  charge  tiiat  de- 
fendant made  an  assaalt  upon  any  homan  be> 
Ing.  The  motion  to  quash  was  orermled  \xf 
the  court  though  the  record  does  not  show 
upon  what  ground,  and  no  bill  of  exception 
was  taken. 

The  district  attorney,  in  his  brief  states 
that  on  the  hearing  of  the  motion  he  called 


the  attention  of  the  court  to  the  fact  that 
the  defendant's  plea  of  not  guilty  to  the  in- 
dictment has  never  been  withdrawn  and  there 
was  no  motion  before  the  court 

On  the  trial,  the  defendant  seeking  to  Im- 
peach the  testimony  which  had  been  given  by 
one  Dido  Stafford  against  him,  placed  D.  E. 
Branch  as  a  witness  on  the  stand  for  that 
purpose  and  aaked  him  the  following  ques- 
tion: 

"Do  you  know  the  general  reputation  of  Dido 
Stafford  in  the  community  wherein  be  resides 
for  truth  and  veracity?** 

To  this  question  oouniel  for  the  state  ob- 
jected and  the  court  sustained  the  objection. 
The  district  judge  states  In  the  per  curiam 
to  the  bill  of  exceptifms  that  be  sustained  tbe 
objectloi  for  tbe  reason  that  It  was  not 
shown  that  the  witness  Branch  lived  In  tbe 
same  locality  or  was  acquainted  with  tbe 
state  witness  and  that  there  had  been  no 
fotmdation  laid  for  the  testimony. 

The  district  attorney  in  his  brief  declares 
that  the  defendant  had  attempted  to  attack 
the  credibility  of  only  one  of  the  state's  wit- 
nesses when  all  of  them  were  eyewitnesses 
and  testified  Idoitically  as  did  Stafford  to 
the  same  facts  as  he  did,  "and  even  If  there 
were  error  in  the  Judge's  ruling  no  injustice 
would  be  done  the  defendant,, and  the  ruling 
was  brought  about  by  his  laches.** 

Defendant  neither  at  tbe  time  of  the  offer- 
ing of  »he.  impeaching  testimony,  nor  In  the 
bill  of  exceptions  taken  by  him,  nor  through 
an  application  for  a  new  trial  asserts  or  at- 
tempts to  show  that  Stafford  was  unworthy 
of  belief  or  that  Branch  claimed  to  know 
or  did  know  anything  of  bis  general  reputa- 
tion for  truth  and  veracity. 

We  are  asked  to  set  aside  the  verdict  and 
to  reverse  the  Judgment  in  this  case  on  the 
hypothesis  that  Branch  may  have  been  In  a 
position  to  have  known  legally  what  genern) 
reputation  Stafford  may  have  bad  In  tbe 
community  In  which  he  lived,  and  that  be 
would  in  answer  to  tbe  question  asked  hare 
declared  that  that  reputation  was  such  as 
would  cause  bis  testimony  to  be  entitled  to 
no  credit.  We  would  not  be  Jiutlfled  In  set- 
ting aside  verdicts  and  reversing  Judgments 
upon  bare  possibilities.  The  objections  tak- 
en by  the  district  attorney  and  the  reasons 
assigned  by  the  district  Judge  for  bis  ruling 
might  certainly  have  been  presented  to  us 
In  a  more  satisfactory  shape  than  tbey  have 
been,  but  defendant  has  failed  to  show  ua 
that  be  has  l^al  grounds  for  reversal,  for 
tbe  matter  set  up  in  bis  bill  of  exceptions. 

We  are  satisfied  that  when  the  witness 
Branch  was  placed  npon  the  stand  to  give 
testimony  as  to  Stafford's  goieral  npu'  itlon 
for  truth  and  Twradty  that  the  district  at- 
tom^  must  have  Inristed  that  be  should 
not  be  permitted  to  give  such  testimony  until  it 
had  been  first  shown  t^defoidsnt  that  he  was 
so  dtuated  as  to  be  entlUed  to  testis  on  that 
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nibject,  ana  that  defendant  declined  to  main 
tocta  preliminary  abowlng. 

ta  tbe  brltf  for  tbe  state  It  Is  said,  refer- 
ring to  that  mattw,  tbat  to  postpone  objec- 
tion to  the  giTiny  of  such  testimony  until 
croBB-examlnatloa  of  tbe  witness,  after  tesli- 
moay  posaibly  Injorlons  to  the  prosecution 
would  hare  gone  to  the  Jury  would  InvolTe 
tbe  necesBity  of  havtaig  the  toBtlnK»v  so  giv- 
en stricken  out  and  the  jury  Inatmcted  to 
disregard  It-a  proceeding  prejudicial,  danger- 
ous, BDd  to  be  avoided  If  possible.  We  think 
thm  la  force  In  that  suggestion,  that  It  Is 
a  reasonable  and  conserratlve  demand  by  the 
state  that  a  preliminary  showing  should  be 
made  by  the  defoue  betan  his  witness 
ibonld  testl^.  It  was  an  easy  matter  for 
defendant  In  this  ease  to  bare  C(Hnplied  with 
It  and  the  failure  to  dicit  the  testimony  of 
tbe  witness  was  to  some  extent  attributable 
to  bimself. 

Id  Martin  t.  State,  40  South.  275,  the  So- 
preme  Court  of  Alabama  held  that  the  sus- 
taining of  an  objection  to  a  question  to  a 
witness  will  not  be  reviewed  on  appeal  un- 
less tbe  answer  expected  was  made  known 
to  the  trial  court  and  is  shown  by  the  record. 
Our  own  decisions  are  to  the  same  effect  To 
jostlfy  a  rererBal  of  the  judgment  appel- 
lant must  show  Injury  as  well  as  error. 

The  motion  to  quash  tbe  Indictment  was 
Died  in  this  case  after  a  plea  of  not  guilty. 
While  that  fact  may  not  be  an  absolute  bar 
to  the  filing  of  such  a  motion  it  brings  tbe 
propriety  of  Its  filing  under  the  discretionary 
power  of  tlie  court 

When  snch  a  motion  is  songfat  to  be  filed 
after  pleading  to  the  Indictment  it  cannot 
be  required  to  be  granted  as  a  matter  of 
right  nnlees  upon  clear  and  plain  grounds; 
the  party  being  under  snch  drcumstances 
drlTen  to  some  other  remedy.  The  motion 
■bonid  not  be  allowed  to  prevail  In  a  doubt- 
fol  case  where  the  alleged  Insufficiency  of  the 
lodlctment  was  not  such  as  being  shown 
would  not  authorize  a  judgmmt  ojwn  a  ver- 
dict upon  it  adverse  to  tbe  accused. 

We  do  not  think  the  objection  urged  in 
this  case  to  the  indictment  was  of  tbat  char- 
acter. 

We  understand  appellant  to  claim  tbat  the 
Indictment  should  have  made  tbe  express 
■pedflc  averment  that  the  defendant  bad 
"made  an  assault  upon  Isaac  MIley"  Instead 
of  "willfully  Bbootlng  at  Isaac  MUey." 

We  think  the  averment  of  tbe  Indictment 
sufficient  to  have  justified  the  verdict  under 
proper  and  sufficient  evidence,  and  to  have 
Btrthorlzed  the  Judgment  upon  the  indict- 
ment If  tbe  accused  willfully  and  felonious- 
It  shot  at  Isaac  Miiey,  with  the  Intent  to 
kill  and  murder  hbn,  he  certainly  oinnmltted 
an  aasaolt  upon  that  peracm. 

We  see  no  legal  ground  for  reversal  in 
this  caa&  Tbe  Judgment  appealed  from  Is 
ifflrmed. 


aifi  ta.) 
Mo.  15,m 
DREW  et  al.  V.  CAFFAU^  et  aL 
(Snprane  Court  of  Louisiana.  May  21,  1906.) 

1.  FamoiPAX.  AND  AoBni^BxBOUTioK  Sale-' 
Acrion  ON  Bond. 

Plaintifh  seek  to  hold  tbe  Citizens'  Bank 
of  Jenninga  as  tbe  midlecl<»ed  prindMl  upon 
a  12  montna  bond  sigaed  by  John  H.  Hoffmann, 
Indivldaally,  under  an  adjudication  made  to  htm 
individually  at  a  judicial  sale. 

2.  Sahe>— Evidence. 

The  cause  of  action  upon  wbicb  the  suit 
Is  broui^t  la  not  sustained  oy  tbe  facts  shown 
and  the  evidence  adduced. 
Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu ;  Edmund  Dennis 
Miller,  Judge. 

Action  by  H.  C.  Drew  and  others  against 
Caffall  and  Dalb^,  commissioners  of  the 
Citizens'  Bank.  Judgment  for  defendants, 
and  plalntUto  an>eal.  Affirmed. 

Lton  Sugar,  for  an^^lants.  Gorham  & 
Oorham,  for  appellees. 

Statement  of  the  Oaaa 

NICHOIXS,J.  This  salt  Is  brought  on  tbe 
petition  of  Henxy  C.  Drew,  the  Ellstner  Mar^ 
tin  Grocery  Cnnpany.  and  Willis  P.  W^)er ; 
they  settii^  out  that  they  wore  Judgment 
creditors  of  Thomas  Lamont  as  recited  in 
the  pleadings.  That  on  December  7,  1902, 
writs  of  fi.  fii.  were  issued  Qpim  each*  of 
said  Judgmoits  commanding  tbe  rtwriff  to 
seize  and  sell  property,  real  and  persmal 
rights,  and  credits  of  the  defendant  Lamont 
to  satisfy  the  respective  Jndgmoits,  Interests, 
and  costs.  That,  under  said  writs,  the  sher^ 
Iff,  among  other  property  of  Lament,  seized, 
on  DecoDbw  8,  1902,  two  certain  dredge- 
boats  known  as  tbe  'HSamma'*  and  "Beta," 
together  witli  their  ba^ea  and  otb»  aiipai^ 
tenances,  and,  after  legal  advertlsemnit,  of- 
fered the  same  for  sale.  That  at  the  first 
ottering  no  sale  was  made  for  want  of  a 
bidder.  That  on  the  21st  of  Tebmary,  1908, 
they  were  cried  off  to  John  H.  HofFmann ;  be 
being  the  last  and  behest  bidder  for  the 
sum  of  |8,B00.  That  said  sale  was  made  on 
credit  of  12  months,  and  the  successful  bid- 
der was  required  to  execute  hla  12  months 
bond  to  cover  the  amount  of  bis  bid  less 
cash  to  cover  costs. 

That  there  was  paid  at  or  about  same  time 
the  sum  of  g849.97  In  cash  to  cover  costs, 
leaving  a  net  balance  of  $3,168.03  to  be  dis- 
tributed among  petitioners  in  proportion  to 
their  respective  judgments.  That  although 
more  than  12  months  had  elapsed,  no  part  of 
said  sum  had  bem  paid,  nor  had  said  judg- 
ments been  in  any  part  satisfied.  That,  al- 
though said  boats  were  cried  off  to  John  H. 
Hoffmann  at  the  price  aforesaid,  petitioners 
bad  since  learned  that  J.  H.  Hoffmann  was 
acting  as  agent  In  th^  premises  of  the  Citi- 
■ens'  Bank  of  Jennings.  'Hiat  said  bank  had 
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recognized,  affirmed,  and  ratified  tbe  acts  of 
the  said  a^nt,  EbrfCmaim.  Tbat  It  took  pos- 
sesBlon  of  said  propertr,  made  contracts  with 
reference  thn«to,  and  repeatedly  treated  tbe 
property  as  Its  proiwrty  acquired  at  tbe  tlms 
and  In  the  manner  aforesaid. 

That  tbe  Cttlzeua'  Bank  had  been  placed 
In  tbe  bands  of  commlSBloners  appointed  and 
acting  mider  orders  of  tbe  district  court 
Tbat  they  bad  recently  sold  tbe  dredge 
Beta  for  $1,000  cash.  That  after  the  sale  of 
December  21,  1903,  Hoffmann  is  snpposed  to 
bare  given  a  12  months  bond  covering  tbe 
balance  of  the  amount  bid  for  the  boats 
(S3450.03) ;  bnt  that  petitioners  did  not  know 
tbat  tbe  bond  was  ever  given  to  tbe  sheriff, 
was  ever  executed.  Tbat,  if  it  was.  It  was 
never  delivwed  to  petitioners  or  either  of 
them,  though  petitioner  had  caused  diligent 
search  to  be  made  for  such  bond  in  all  tbe 
places  where  there  was  the  least  likelihood 
that  it  might  be  found  and  that  such  efforts 
badallprovedunsuccessfttl.  Tbat  the  Citizens' 
Bank  represented  by  said  commissioners  was 
indebted  to  them  in  the  sum  of  $3,150.03, 
with  l^al  Interest  from  February  21,  1008. 
until  paid.  That  tbey  had  a  vendor's  lien 
against  the  dredges  Beta  and  Qamma  and 
their  barges,  and  tbat  tbey  were  entltied  to 
have  the  said  dredges  and  their  barges  seized 
and  sold  to  satisfy  the  balance  due  on  the 
purchase  price  thereof.  That  said  comml(h 
sloners,  having  sold  the  dredge  boat  Beta, 
and  having  in  their  bands  the  sum  of  $1,000, 
being  the  price  received  therefor,  petitioners 
woe  entitied  to  a  special  Hen  and  privilege 
on  the  said  proceeds,  and  were  entlUed  to 
an  order  directing  the  commissioners  to  pay 
said  sum  of  $1,000  In  preference  to  all  other 
creditors  of  the  bank.  They  prayed  for 
dtation  upon  tbe  commissioners,  and  tbat 
tbey  have  Judgment  against  them  in  tbe  sum 
of  $3,150.08,  with  l^al  Interest  from  Feb- 
ruary 21, 1003,  until  paid ;  tbat  their  vendor's 
lien  and  privilege  be  recognized  and  rendered 
executory ;  tbat  the  cMmnissloners  be  ordered 
to  pay  them  the  $1,000,  being  the  proceeds  of 
the  sale  of  the  dredge-boat  Beta  by  pr^er- 
ence  over  other  creditors  of  the  bank;  and 
that  they  have  general  relief. 

The  commissioners  excepted  that  plaintiffs 
had  no  cause  of  action  and  no  right  of  action 
against  tbem.  In  the  alternative  tbey  plead- 
ed the  general  issue.  They  admitted  that 
plaintiffs  obtained  Judgments  against  Lament 
as  alleged,  and  tbat  tbe  dredge-boats  Beta 
and  Gamma  were  sold  under  12  months  bcmd 
to  Ratisfy  the  execution  of  tbelr  Judgments. 
Tbey  admit  tbat  Hoffmann  purchased  same 
under  said  12  months  bond  for  his  own  spe- 
cial l>«ieflt.  Tbey  specially  denied  tbat 
Hoffmann  ever  purchased  said  dredge-boats 
as  cashier  of  the  Citizens'  Bank,  or  ever  gave 
his  12  months  bond  as  cashier  for  said  pur- 
chase, or  that  lie  was  ever  authorized  Id  any 
manner  by  said  bank  to  make  said  purchase 
on  account  of  said  bank,  or  that  said  bank 
«ver  acc^ted  said  purchase  on  ttieir  behalf 
4jr  ever  ratified  the  same. 


They  speclsUy  averred  that  Hoffmann  from 
the  time  he  made  said  pnrcbase  of  the  dredge- 
boats,  used  and  opwated  the  same  Cor  abont 
six  montiu  tm  his  own  spedal  account  and 
appr(H>iiated  all  the  revmtus  tberetrom  for 
his  own  account. 

Th^  aver  that  tbe  plaintiffs  are  concluded 
and  estopped  by  their  conduct,  their  declara* 
ttons,  their  pleadings,  and  their  Judicial  ac- 
knowledgmoits  and  averments,  and  tlier  can- 
not now  be  permitted  to  assume  oitirely  dif- 
ferent and  new  position  for  the  purpose  of 
profiting  thereby  and  Injuring  the  credit  of 
the  bank,  which  plea  of  estoppel  they  spe- 
cially urged  against  plalntUfs'  demand. 

They  alleged  that  the  Citizens'  Bank  ac- 
quired said  dredge  boats  In  good  faith  In  due 
course  of  business  and  for  valuable  considera- 
tion, aoA  tbat  they  bad  the  right  to  dispose 
of  the  same  for  the  benefit  of  the  creditors 
of  tbe  bank,  and  plaintiffs'  only  recourse  Is 
against  Hoffmann  Individually,  and  his  in- 
dividual assets. 

The  district  court  rendered  Judgments  In 
favor  of  tbe  defendants,  and  plaintiffs  ai>- 
pealed. 

The  plaintiffs'  statement  of  facts  In  their 
brief  Is  as  follows: 

"This  Boit  is  a  seqael  to  the  suit  of  Eistnei^ 
Martin  Grocery  Co.,  Ltd.,  et  at.  v.  Lamont 
(Hoffmann,  Intervener)  113  La.  894,  37  South. 
868,  decided  by  tbe  Supreme  Court  in  January. 
1905. 

"In  that  case,  J.  H.  Hoffmann,  intervener, 
asserted  that  he  was  the  owner  of  the  dredge 
boats  that  bad  been  seized  under  writs  of  fieri 
facias,  issued  upon  Judgments  recovered  by  the 
respective  plaintiffs  against  tit^  commtm  debt- 
or, Tliomas  Lamont 

"There  was  no  InjunctloQ ;  Hoffmann  con- 
tenting himself  with  a  mere  third  opposition, 
fhilming  tbe  proceeds  of  the  sale. 

"The  judgment  of  the  loww  court,  aft^ 
wards  affirmed  to  this  honorable  coait,  was 
adverse  to  HoGhnann's  contentions. 

"The  property  under  seizare,  under  the  said 
respective  writs  of  fieri  facias,  failed  to  find  a 
bidder  upon  first  offering,  and  upon  tbe  second 
offering  was  adjudicated  to  J.  H.  Hoffmann  at 
the  price  of  $3,500.  He  paid  to  tbe  sheriff  in 
cash  $349.97  covering  tbe  costs,  leaving  bal* 
aoce  of  $3,150.03,  due  at  12  montha  after  sale. 

"On  February  7,  1905,  the  respective  plain- 
tiffs caused  execution  to  Issue  as  upon  12 
months  bond,  and  certain  property  belonging 
to  Hoffmann  was  seized. 

"The  property  was  advertised,  but,  before 
sale  day,  Hoffmann,  upon  Us  own  petition,  was 
adjudicated  a  banknq>t,  and  the  seiznres  fell 
by  operation  of  law. 

"About  this  time  the  (Mtisena*  Bank  of  Jen- 
nings, La.,  and  of  which  institution  Hoffmann 
had  previously  been  an  offloer,  went  into  hands 
of  commissioners  appointed  under  orders  of  the 
honorable  Fifteenth  judicial  district  court  for 
tbe  parish  of  Calcasieu. 

"The  bank  was  closed  on  January  13,  190-~>. 
and  the  commissioners  qualified  very  shortly 
thereafter. 

"The  boats  were  inventoried  as  theincmerty 
of  the  bank,  and  the  commlasioners  tooK  cnarge 

of  them. 

"The  commissioners  subseqnratly  sold  one  of 
the  boats  for  $1,600,  and  at  a  later  date  sold 
the  other  for  $1,000. 

"These  matters  coming  to  their  knowledge, 
plaintiffs  began  Inquiry  and  arrived  at  the 
conclasion  that  the  Citizens'  Bank  was  the 
real  party  in  interest  in  the  Lamont  litigation  : 
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that  Hoffmann  had  no  Interest  whatever :  that 
the  lAmont  obligatlonB,  which  he  had  alleged 
upon  in  the  Lament  Iragetion,  were  the  proih 
crtT  of  the  Citizeua*  Bank ;  that,  in  the  matter 
et  the  adjudication  under  plaintiffs'  writ  of 
fi.  fa.,  the  bank  was  the  real  adjudicatee ;  that 
the  bank  was  th«  bwefidary,  and  In  all  re- 
spects debtor  of  the  12  months  bond,  instead 
«r  Hoffmann. 

"This  mit  Is  to  hold  the  Catlsens'  Bank 
tn  debt" 

The  following  letter  from  plaintiffs'  attor- 
■aey  to  the  aberlff  is  found  in  the  transcript: 

"Lake  Charles,  La.,  April  6,  1906. 
"D.  J.  Seld,  Esq.,  Sheriff  Oalcasfen  Parish, 
Ia— Dear  Sir:  In  the  matter  of  Uw  sheriff's 
•ale  In  re  H.  C.  Drew  vs.  Thomas  Lament. 
KellT,  Weber  &  Co.  tb.  Oltioinas  Lament ;  Elst- 
Mr  Mirtin  Oroverr  Co.  vs.  Thomas  Lamont — 
pnpertj  of  J.  H.  Hoffmann  seized  under 
tvetre  months*  bond  and  sale  advertised  to 
tike  plae*  oa  April  18th. 

"J.  H.  Hoffmann  hae  been  adjudicated  a 
baokropt.  In  consegnence  thereof  we  are  with- 
out right  to  proceed  with  our  sale  end  1  here- 
by Instruct  jon  to  proceed  no  fortbw  in  so 
far  as  the  sale  Is  concerned. 

"Tou  will  retain  the  property  under  seiaure, 
howertf.  until  further  orders  from  the  plaln- 
tifls  hi  said  writ  or  from  the  court  of  bank- 
rnpt^. 


ours  respectfully, 


Le<m  Bttgar.** 


Filed  in  evldmce  November  18,  1906,  In 
tolt  No.  5,828,  and  marked  "D."  Eusene  J. 
Lereaiw,  D7.  Clk. 

Opinion. 

The  position  taken  the  plalntlfTs  In  tble 
rait,  and  on  which  It  is  grounded,  that  the 
Citizen's  Bank  of  Jennings  was  In  point  of 
fact  the  purchaser  of  the  dredge  boats  at 
the  sheriff's  sale  made  on  the  2l8t  of  Febm- 
ai7. 1905.  in  execution  of  the  writs  issued  in 
plaintiffs'  favor  upon  the  Judgments  in  their 
favor,  although  the  adjudication  so  made 
was  to  J.  H.  Hoffmann,  and  that  that  bank 
was  the  leal  debtor  on  the  12-monthB'  bond, 
which  was  executed  by  J.  H.  Hoffmann  him- 
self under  the  terms  of  his  bid;  In  other 
words,  that  the  bank  was  the  undisclosed 
principal  of  Hoffmann  In  acting  In  the  prem- 
ises cannot  be  maintained  under  the  evidence. 

Hoffmann  testified  that,  although  the  ad- 
judication of  the  dredge  boats  was  made  to 
bltn,  it  was  in  reality  an  adjudication  to  the 
hank;  that  be  was  acting  in  making  the  pur- 
-diaie  ftw  and  In  behalf  of  the  bank,  but  he 
■does  not  pretend  that  he  was  authorized  by 
the  bank  or  its  officials  to  do  this,  or  that 
tbey  bad  any  knowledge  tither  of  hla  Inten- 
tkiD  to  do  this,  or  after  the  sale  that  be  had 
hi  fact  done  so.  We  give  no  credit  what- 
erer  to  Us  testimony.  It  la  absolutely  broken 
down  ana  disproved  by  counter  tMtlmony. 
It  la  troe  tbat.  BUbeegnent  to  the  Judicial 
Bile  of  tbe  boats,  the  bank  dealt  with  them 
u  if  their  owner,  when  making  certain  con- 
tracta,  and  it  is  also  true  that  tbe  commls- 
ticnera  of  the  Imok,  after  Its  affairs  were 
placed  in  Ui^  bandff,  sold  them  as  the  bank's 
pnp«t7,  and  tbat  defendants  In  tbelr  plead- 


ings admit  and  dabn  Uiat  tbegr  bdonged  to 
It;  but  this  Is  far  fn»n  establishing  plaln- 
tUts'  claim  tbat  the  bank  held  tbem  under 
a  title  acQUired  at  the  sberiflCs  sale,  under 
wlddi  drcumrtances  the  bank  would  have 
beoi  tbe  direct  personal  debtor  upon  the 
bond,  and  the  dredges  would  have  gone  Into 
its  possession  and  ovnarstalp^  struck  by  a 
privilege. 

No  such  condition  of  things  Is  shown  by 
this  rectnd.  If  the  bank  has  come  under  lia- 
bility to  any  one  1^  reason  of  Its  acts  In 
regard  to  tiie  dredges.  It  Is  nndw  derivative 
rights,  and  through  Hoffmann  acting  as  their 
owner  with  the  rights  resulting  from  that 
situation,  and  not  under  original  rl^ts  flow- 
iDg  directly  from  the  aherifPs  adjudication 
which  la  tbe  Issue  presented  1^  tiie  plaintiffs 
as  their  cause  of  actlim,  and  the  theny  upon 
which  the  case  was  tried  And  the  district 
court  rendered  Its  judgment 

This  la  really  a  direct  action  by  plaintiffs 
against  the  bank  iqion  the  l2>nHMiths*  bond 
alleging  it  to  be  a  lost  instmment,  tiiough 
plaintUV  petition  contains  some  features  aS 
attempting  to  deal  with  the  bank  as  a  "tblrd 
person,"  who  had  taken  possession  and  sold 
as  its  property  the  propeetj  of  plataitiffs'  debt- 
or, when  struck  in  tiielr  fiivor  Igr  the  privi- 
lege. No  steps  have  beu  taken,  so  far  as 
tbe  record  showB,  against  Hoffmann  upon  the 
bond  other  than  a  selnre  of  his  proper^, 
as  the  debtor  upm  the  sam^  which  selsure 
they  still  maintain,  though  Hoffmann  has  gone 
Into  bankruptcy.  The  facta  and  drcumstan- 
ces  undOT  which  tiie  bank  took  possession  of 
the  dredges,  and  held  tbe  title  under  which 
tbey  were  sold,  are  not  shown  the  record. 
No  one  seems  to  know  anything  about  them, 
except  Hoffmann,  whose  testimony,  as  we 
have  seal,  is  dlseredited. 

Whatever  those  drcnmstances  and  that 
title  were,  we  are  satlsfled  tbat  they  were 
under  some  agreement  or  contract  with  Hoff- 
mann individually  after  be  had  purchased  the 
dredges  by  which  he  placed  the  legal  title 
thereto  In  the  bank  with  tiie  right  to  sell 
the  same,  and  under  which  they  have  been 
sold  by  tiie  commlsslonnrs.  That  Hoffmann 
consented  to  the  legal  title  b^ng  placed  in 
the  bank  or  its  president,  with  tbe  right  to 
sell,  is  shown  by  the  tact  that  he  Joteied  in 
and  was  party  to  an  act  by  wUch  Hall,  the 
president  of  the  bank,  declared  tbe  dredges 
to  be  then  its  property  and  entered  into  a 
contingCTt  promise  of  sale  at  tiie  same.  Un- 
der the  circumstances  as  far  as  shown,  and 
under  the  {headings,  and  with  the  parties  be- 
fore the  court,  we  do  not  feel  Justified  in  at- 
tempting to  deal  with  and  dispose  of  tiie 
rights  and  obligations  of  tiie  parties  before 
us  otherwise  tiian  upon  the  cause  of  action, 
cm  which  tbe  plaintiffs  have  declared. 

From  that  standpoint,  the  Judgmmt  appeal- 
ed ^m  is  correct,  and  It  is  hereby  offlnned. 

PROVOSTZ,  J„  dissents. 
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No.  10.467. 

LOUISIANA  BT.  ft  NATIOATION  00.  T. 
MOBBBB. 

(Supreme  Ocrart  of  LonlBlana.  Uay  21,  1900.) 

1,  EZFBOPBUTIOn— JUBT  OV  FBUHOLDKBS. 

The  iurj  of  freeholder!.  In  an  expropri- 
ation case,  should  be  taken  as  much  as  possible 
from  the  vicinage. 

2.  JcHY— Rbcubattor  of  Juwm. 

His  being  the  brother  of  one  <a  the  coonsel 
In  the  case  u  not  good  groond  tot  recusing  a 
jnror. 

[Ed.  Note. — For  cases  in  point,  tee  vol.  81, 
Cent  Dig.  Jnr7,  |  419.] 

8.  BXPBOPBXATION— EVIDBNCB  OF  VALtlX. 

So  long  as  assesaments  are  not  made  at  the 
market  value  of  property  in  this  state,  the 
otferiDft  of  them,  for  the  purpose  of  showing 
value  in  ezproprlatlon  cases,  will  be  n  nselesB 
Incumbering  of  the  record. 
4.  Sauk— Evidence. 

The  statement  of  the  notary  that  the  price 
recited  in  the  act  is  the  true  price,  so  far  as 
he  knows,  is  not  BulBcient  proof  of  the  true 
price  for  the  purpose  of  making  the  act  ad- 
missible as  proof  of  value  in  an  expropriation 
case. 

B.  SaUB— EXFEBT  Evideucb. 

In  an  expropriation  case,  in  order  that  a 
witness  should  be  admitted  to  testify  as  an 
expert  as  to  valoe,  it  snffices  that  he  shows  ha 
has  some  knowledge  of  the  value  of  the  priqierty 
in  Question. 

[Ed.  Note. — Vm  cases  in  pt^t,  see  voL  20, 
Cent.  Dig.  Bvidenee.  U  2867,  2361.] 
8.  Sau— Evidencb. 

The  verdict  of  the  Jury  in  a  case  between 
other  parties  for  the  expnnwiatfon  of  property 
of  similar  character  In  the  neighborhood  Is 
good  evidence  of  value. 

7.  Sahb. 

Whether  an  estimate  of  the  value  of  the 
particular  property,  or  of  neighboring  property 
of  similar  character.  Is,  or  not,  too  remote,  is 
a  qoestion  depending  upon  the  facts  of  the 
paiticnlar  case.  If  the  only  change  in  the 
property  since  the  estimation  was  made  has 
been  a  steady  rise  in  its  value,  the  remoteness 
of  the  estimate  might  perhaps  offer  to  the  de- 
fendant good  ground  of  objection,  but  surely 
not  to  the  plaintifF. 

8.  ETIDENCT— PaBOL  EvTDBIfCB. 

Parol  evidence  is  admissible  to  show  an 
agreement  of  sale  of  neighboring  property,  when 
the  purpose  is  not  to  affect  title  of  real  estate, 
bnt  simply  to  show  valve. 

9.  BXFBOPEIATIOH— EVIDEHCB  OF  YALITC. 

The  price  paid  for  neighboring  property  by 
a  railway  company  for  its  right  of  way  is  admis- 
sible to  show  value,  thona^  the  purchase  was 
made  after  suit  brought.  The  objection  goes  to 
the  effect 
(Syllabmi  by  the  Court) 

Appeal  from  Twenty-Eigbtb  Judicial  Dis- 
trict Cour^  Parish  of  JeCTerson,  JArome  Louis 
Gaudet.  Judge. 

Action  by  the  Louisiana  Railway  &  Navi- 
gation Company  against  Bartholomew  Mo- 
rere.  Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

Wickllffe  &  Falls,  for  appellant  Fo8t», 
Milling,  Goddiauz  ft  Sanders  and  Louis  Her* 
mann  llarrero,  Jr.,  for  appellee. 

PH0V08TT.  J.  PlalntilTB  projected  rail- 
road, due  north  and  south,  on  the  east  bank 


of  the  Mississippi  river,  has  to  cross  defend- 
auf  e  land,  which  has  a  front  of  two  acres 
on  the  river  and  runs  back  from  the  river, 
or  due  east,  40  acres,  between  parallel  lines. 
The  land  Is  near  the  upper  boundary  of  the 
of  New  Orleans,  and  la  already  traversed 
by  five  railroads.  The  presoit  suit  Is  brought 
to  expropriate  a  strip  300  feet  In  width 
across  the  land,  making  an  area  of  2.06  acres, 
for  right  of  way  and  trackyards. 

The  first  point  to  be  noticed  Is  the  challenge 
to  the  array  of  Jurors.  The  objection  is  that 
not  one  of  the  48  freeholders  composing  the 
venire  was  taken  from  the  east  side  of  the 
river,  where  the  property  to  be  expropriated 
la  situated,  bat  all  from  the  west  side,  and 
nearly  all  from  the  towns  on  the  west  side. 

The  reqnlrement  of  the  statute  (article 
2632,  Civ.  Code)  is  that  the  array  shall  con- 
sist of  "a  list  of  forty-eight  freeholders  resi- 
dents of  the  parish  in  which  the  land  lies, 
and  not  Interested  in  the  Issue  to  be  tried." 

Defendant  does  not  say  that  the  freeholders 
selected  did  not  answer  to  that  description, 
but  only  that  the  fact  of  their  being  all  from 
one  side  of  the  river  shows  design  on  the 
part  of  the  sheriff,  and  that  this  vitiates  the 
renire.  But;  evidently,  uot  unless  the  design 
was  sinister,  and  uo  suggestion  of  that  klDd 
is  made,  non  constat  that  the  freeholders  of 
the  east  side  were  not  all,  directly  or  In- 
directly, Interested,  and  hence  disqualified. 
We  will  add,  however,  that.  If  any  cOnld  hare 
been  found  on  the  east  side  who  were  not  in- 
terested, it  would  have  been  Uib  duty  of  the 
sheriff  to  take  them  by  preference,  as  they 
would  have  been  from  tiie  vicinity  of  the  land 
to  be  expropriated,  and  more  likely  to  know 
something  of  Its  character  and  value. 

The  next  i>oint  is  that  one  of  the  Jnrors  was 
a  brother  of  one  of  the  counsel  of  plaintiff. 
This  is  not  good  ground  for  recosatlon.  The 
Justices  of  this  court  could  not  well  recuse 
themselves  because  their  brothers  or  their 
sons  happened  to  be  of  counsel,  nor  does  a 
lawyer  with  a  large  practice  have  to  emi- 
grate from  bis  parish  because  his  brotbtf 
happens  to  be  made  Judge. 

We  pass  to  defendantfs  ohJecUons  to  evi- 
dence. 

The  first  Is  to  the  offer  of  the  assessment 
roll  for  the  purpose  of  showing  value.  Until 
assessments  shall  be  made  In  this  state  at 
the  market  value  of  property,  they  will  not 
be  reliable  evidence  of  value,  and  the  offer  of 
them  for  showing  value  will  be  a  useless  In- 
combering  of  the  record,  unless  accompanied 
by  proof  that  the  appraisement  was  made  by 
the  owner  himself. 

We  win  here  add,  for  the  guidance  of 
counsel  In  the  evmt  this  case  Is  remanded, 
that  the  court  does  not  consider  that  an  ad- 
mission of  the  notery  that,  so  far  as  be 
knows,  the  price  recited  in  the  act  passed 
before  him  was  the  true  price,  is  suiflclent 
proof  of  the  true  price,  for  the  purpose  of 
making  the  act  admissible  In  evidence. 

The  next  matter  calling  tor  c(Huld«atkn 
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Is  tbe  obJectioD  to  the  witness  Danzlger  as 
an  expert  Tbe  wituees  U  23  years  old,  re- 
Bldee  In  New  Orleans,  has  been  ^aged  in 
the  real  estate  business  since  he  was  18,  and 
was  employed  by  plaintiff  to  Inform  himself 
as  to  the  value  of  tbe  property  and  make  an 
estimate.  He  bases  his  opinion  principally  on 
bis  examination  of  the  records  showing  the 
sales  of  property  In  tbe  neighborhood,  of 
which  there  have  been  very  few.  He  never 
saw  tbe  land  of  defendant  but  once,  which 
watf  the  time  he  went  to  examine  it  In  pur- 
suance of  hlB  employment  by  plalntifl.  He 
Is  not  sure  he  was  on  tbe  particular  portion 
of  the  land  sought  to  be  expropriated.  Did 
not  notice  how  much  timber  there  Is  on  the 
land,  and  does  not  know  the  value  of  timber. 
Has*  negotiated  a  great  many  sales  of  coantry 
property,  plantations,  in  tbe  vicinity  of  New 
Orleans ;  was  "Interested  In  the  biggest  land 
deals  right  below"  the  property  In  question. 
He  admits  knowing  nothing  of  tbe  sale  of 
the  West  Park  tract  of  land,  80  acres,  fot 
930,000;.  said  land  being  situated  about  ten 
arpenta  below  the  land  in  suit  Did  not  take 
that  sale  Into  consideration  In  making  his 
estimate.  Does  not  know  whether  the  West 
Park  land  is  or  not  higher  than  the  land  In 
question.  Under  the  foregoing  circumstances, 
the  witness  was  qualified  as  an  expert  As 
be  had  n^tlated  a  great  many  sales  of 
country  property  in  tbe  vicinity  of  New  Or- 
leans, and  was  Interested  In  a  large  land 
deal  right  below  the  proper^  In  question,  he 
was  more  or  less  acquainted  with  the  value 
of  land  in  tbe  neighborhood,  and  could  there- 
fore have  an  opinion  on  the  subject.  A.  & 
B.  El  of  Law,  vol.  12,  pp.  475,  482.  But.  In 
view  of  his  limited  knowledge  of  the  particu- 
lar land  in  question,  and  of  his  being  In  the 
employ  of  tbe  plahitlff  as  an  expert,  his  opin- 
ion can  be  of  but  very  little  weight  So  far 
as  his  information  was  founded  upon  an  ex- 
amination of  recorded  acts  of  sale.  It  could 
simply  mislead,  since  these  recorded  acts 
would  themselves  have  been  Inadmissible,  un- 
less accompanied  by  proof  that  the  prices  re- 
cited In  them  were  bona  Sde.  N.  O.  v.  Man- 
tre,  m  La.  027.  80  South.  081. 

We  pass  now  to  the  objections  made  by 
plalnttfT  to  defendant's  evidence. 

Plaintiff  offered  the  record  In  the  suit  en- 
titled N.  O.  &  W.  R.  R.  Co.  V.  B.  Morere, 
No.  842  of  the  docket  of  the  Twenty-First  Ju- 
dicial district  court,  parish  of  Jefferson, 
which  was  the  suit  by  which  one  of  the  five 
railroads  already  traversing  defendant's  land 
expropriated  Its  rlgbt  of  way.  Tbe  ground 
of  the  exclusion  was  that  the  valuation  made 
In  the  suit  was  res  Inter  alios  acta,  and  too 
remote  In  point  of  lime ;  it  dating  nearly  nine 
years  back. 

The  evidence,  we  think,  should  have  been 
admitted.  In  an  expropriation  proceeding, 
whatever  tends  to  show  the  value  of  tbe 
property  In  question  is  good  evidence,  even 
though  res  Inter  alios  acta.  It  Is  on  this 
principle  that  private  sales  between  third  per- 


sons may  be  shown.  Remotenws  is  good 
ground  of  objection  only  In  so  far  as  it  gives 
rise  to  a  presumption  that  such  a  change  has 
taken  place  In  tbe  conditions  surrounding  tbe 
property  as  may  render  the  r^note  estimate 
of  It  unreliable  as  a  test  of  value.  This  pre- 
sumption, however,  may  yield  to  evidence  that 
condltiona  have  continued  unchanged.  Thus, 
in  the  case  of  Benham  v.  Dunbar,  103  Mass. 
865,  the  Supreme  Court  of  Masaachusetta  held 
that  sales  of  similar  property  six  miles  dis- 
tant and  eight  years  back  were  not  too  re- 
mote^ under  the  peculiar  circumstances  of 
the  case.  In  the  instant  case  tbe  evidence 
shows  that  the  only  change  In  the  conditions 
has  been  a  steady  Increase  in  value.  This 
change  might  furnish  a  good  ground  of  ob- 
jection to  defendant  since  the  preset  value 
is  higher,  and  defendant  Is  Interested  in  show- 
ing a  high  value;  but  surely  It  does  not 
furnish  good  ground  for  objectlcm  to  plaintiff 
wtio  is  Interested  in  sttowing  a  low  value— 
the  very  thli^t  which  the  evidence  would  tesuA 
to  show. 

But  when  we  come  to  examine  the  record 
In  question,  which  has  been  brought  op  as 
part  of  the  bill  of  exception,  we  find  it  of 
little  or  no  utility.  The  amount  allowed  tbe 
defendant  was  not  alone  for  the  value  of  the 
land  taken,  but  also  for  the  damage  done 
to  tbe  rest  of  the  pnver^,  including  the 
land  now  sought  to  be  expropriated.  More 
than  this,  the  estimation  was  based,  In  part 
upon  defendant's  statement  as  a  witness  that 
the  taking  of  the  land  would  reduce  to  little 
or  nothing  the  value  of  the  rest  of  his  prop- 
erty, Including  the  land  Involved  In  the  In- 
stant suit  How  much  of  the  estimate  was 
for  value  of  land,  and  bow  much  for  damages 
to  the  remainder  of  property.  It  Is  impossible 
to  say.  The  verdict  of  the  jury,  which  the 
court  simply  afflrmed.  reads  as  follows: 

"We,  tbe  jury,  assess  tbe  value  of  defendant's 
land  and  damages  at  $800." 

There  was  no  separate  valuation  of  the 
land.  The  value  of  the  property  taken  and 
the  damages  to  the  remainder  df  tbe  proper^ 
are  two  distinct  and  separate  things.  Sbreve- 
port  R.  R.  Co.  V.  Hinds,  50  La.  Ann.  T81, 
24  South.  287. 

The  objection  to  the  verdict  of  the  Jury  in 
the  Gaudet  suit  was  good,  or  not,  accordingly 
as  defendant  could,  or  not,  have  shown  that 
the  property  was  of  similar  character.  And 
the  same  thing  may  be  said  of  tbe  objection 
to  tbe  act  of  sale  by  Gilchrist  to  Mrs.  Aricer. 

Tbe  witness  Deckbar  was  ruled  out  as  not 
an  expert,  although  be  bad  lived  22  years  in 
the  neighborhood,  and  was  thoroughly  ac- 
quainted with  the  property  in  the  neighbor- 
hood and  with  the  property  to  be  expropri- 
ated, and  said  that  In  making  bis  estimate 
he  would  take  in  consideration  all  the  sales 
that  had  been  made  of  real  estate  in  the 
neighborhood  In  recent  years.  The  ground 
of  his  exclusion  was  tliat  be  would  also  take 
into  consideration  the  amount  allowed  by 
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tbe  jury  in  tbe  suit  of  N.  O.  &  W.  R.  R.  Co. 
r.  B.  Morere,  referred  to  hereinabove. 

We  think  the  witness  should  hare  been 
permitted  to  testify.  The  objection  wait  to 
the  eftect  of  bis  evidence. 

Defendant  oflFered  to  prove  by  the  witness 
Mack  the  agreement  between  the  witness  and 
the  Frisco  Railroad  for  the  sale  by  the  wit- 
ness to  the  railroad  of  certain  lots  In  the 
neighborhood,  and  plaintiff  objected  to  the 
evidence  on  tbe  grounds:  (1)  That  the  lots 
were  too  remote  from  defendanfe  property; 
(2)  that  the  agreement  was  res  inter  alios  ac- 
ta; (3)  that  an  agreement  to  sell  real  estate 
most  be  In  writing;  and  (4)  that  tbe  agree- 
ment was  after  salt  for  exiffopriation  had 
been  Instituted,  and  by  way  of  compromise. 

Tbe  lots  were  a  mile,  or  a  mile  and  a 
half,  from  defendant's  land.  This  did  not 
make  them  too  remote.  If  the  land  was  sim- 
ilar In  character.  Tbe  other  grounds  of 
objection  are  untenable:  That  of  res  Inter 
alios  acta  we  have  already  had  occasion  to 
pass  on  bereinalmve,  in  connection  with  tbe 
offer  of  tbe  record  of  tbe  suit  of  Railroad 
Company  v.  Morere ;  that  of  parol  not  being 
admissible  to  show  title  to  real  estate,  would 
have  been  good  If  the  object  of  tbe  offer  bad 
been  to  affect  the  title  to  real  estate,  but 
such  was  not  its  object — Its  object  was  aim- 
ply  to  show  what  price  a  railroad  company 
liad  consented  to  give,  a  fact  which,  until 
some  writing  bad  been  drawn  up,  coald  not 
be  shown  otherwise  than  by  parol;  and, 
finally,  tbe  circumstance  that  the  agreemeni 
had  been  the  result  of  compromise,  went  to 
the  effect  and  not  to  the  admissibility.  Tbe 
same  thing  can  be  said  of  every  parcbaae 
made  by  a  railroad  for  securing  a  right  of 
way.  The  vendor  avoids  a  law  suit  by  a^*- 
cepting  tbe  offer  made  to  him  by  the  rail- 
road company.  Some  courts  hold  that  such 
purchases  are  Inadmissible  on  that  ground. 

The  evidence  as  to  offers  of  purchase  was 
properly  rejected.  Offers  of  purchase  are  a 
class  of  evidence  safer  to  reject  than  to 
receive.  A.  ft  E.  B.  of  Law,  vol.      p.  1104. 

Henry  Lambert  was,  we  think,  qualified  to 
tmtify  as  to  the  value  of  the  land.  He  lived 
in  the  neighborhood,  and  was  well  acquainted 
with  tbe  property.  Knew  of  the  real  estate 
transactions  in  the  Immediate  neighborhood. 

Strange  to  say,  the  defendant  was  not 
jwrmitted  to  testify  to  tbe  value  of  bis  own 
property,  on  the  ground  that  "he  bad  not 
been  qualified."  The  defendant  bad  owned 
the  land  since  1881,  and  bad  lived  on  it  for 
17  years,  and  was  well  acquainted  with  It 
and  knew  of  tbe  salM  of  land  in  tbe  neigh* 
borbood. 

Tbe  conclusion,  from  tbe  foregoing  exam- 
ination of  the  record.  Is  tbat  tbe  case  must 
bb  remanded  for  anotiia  trial,  and  the  Judg- 
ment will  be  rendwed  accordingly,  with  leave, 
however,  to  def^dant,  on  application  for  re- 
bearing,  to  have  it  set  aside  and  tbe  Judg- 
ment appealed  from  affirmed. 

It  !■  tturafore  ordered,  adju^Uced,  and  de- 


creed tbat  the  judgment  appealed  from  be 
set  aside,  and  the  case  r^anded  for  anotbo' 
trial,  and  tSie  plaintiff  pay  all  oosti. 

NICHOLLS,  J.,  takes  no  part,  not  having, 
been  present  wtwa  the  case  was  argued. 


(116  La.) 
No.  l&,d2S. 
SMITH  V.  SMITH. 
(Sapreme  Court  of  XiOnistHna.  May  21,  1906.) 

HCBBARD  AND  WHV— ACTIOH  FOB  SBPAUTIOK 

ntosc  Bid  aho  Boabd. 

Plaintiff  and  defoidant  have  managed  to 

live  together  as  hnsbdnd  and  wife  nearly  a  half 
century.  Children,  issue  ot  the  marriage,  are 
of  age  and  married. 

It  is  not  made  evident  that  there  im  cause 
enough  to  dlsst^ve  the  ties  of  matrimony. 

The  cause  to  justify  a  decree  as  prayed  for 
must  clearly  appear. 

It  is  late  In  life  to  apply  for  a  separation  from 
bed  and  board,  to  l>e  followed  By  a  divorce^ 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tanglpaboa ;  Clay 
BUIott,  Judge. 

Action  by  Jane  Holloway  Smith  against 
Robert  W.  Smith.  Judgment  for  defendant^ 
ai^  plaintiff  api>eal8.  AJBrmed. 

Warren  Moses  Wright  and  Steptaen  Dud- 
ley Ellis,  for  appellant  J.  W.  Saitell,  Hor- 
ace ICarahall  Bobwts,  and  Bell  ACarrin 
Harvard,  for  appellee. 

BBEAUX,  O.  J.  PlalntUTa  action  la  for 
separation  from  bed  and  board.  She  also- 
sued  to  be  decreed  owner  of  cotaln  propvty 
described  In  tiie  petition,  and  for  tbe  Olaaoiu- 
tlon  ot  the  communis  and  t  partition  of  tiie 
prc>pert7<  ^  that  end  she  aaka  ttiat  all  of 
the  oommnnlty  property  not  nuceptlble  of 
division  be  sold,  and  that  the  proceedli^ 
be  referred  to  proper  authority  tta  the  final 
division  of  tbe  property.  She  also  asks  a 
Judgment  against  defendant  for  alimony,  at 
tbe  rate  of  $30  pw  montb,  from  April  1. 1904. 
Her  pleadings  set  forth  substantially  that 
she  and  her  husband  bad  always  been  to- 
geUier  at  their  home;  she,  as  a  dutiful  wife,, 
bad  done  all  she  could  to  render  blm  b^pyr 
but  about  a  year  befwe  this  suit  was  brought 
she  left  him.  She  iMutlcularly  diarsea  tbat, 
for  about  tbree  yean  before  abe  took  her 
leave  from  him,  bis  treatment  was  abusive, 
harsh,  and  cruel,  and  rendered  tbelr  Uvlng- 
together  an  Impmstbillty.  He  uttered  epi- 
thets which  she  could  not  bear,  and  she  avers 
tbat  he  went  so  fbr  as  to  take  a  duir  in 
hand  in  his  attempt  to  make  an  assault  upon- 
ber;  that  ber  health  became  Impaired;  tbat 
during  tbe  winter  of  1898-94  she  was  serious- 
ly ill,  none  tbe  less  tbe  defendant  refused  to- 
call  on  het,  and  accompanied  bis  refusal,  as^ 
i^wrted  by  one  of  bis  sons-in-law,  witta  an 
opprobrious  remark,  which  was.  It  must  be 
said,  very  much  ovt  of  place  and  Inezcusablfr 
from  a  mraal  point  of  Tier. 


Digilized  by 


Google 


U.) 


BMITH  T.  SMITH. 


239 


It  apiKan  tbat,  In  search  of  health,  she 
went  to  Florida  to  spend  a  few  months  with 
one  ot  ttieix  dan^^terB;  that  on  her  retam 
defendant  was  heard  to  say  that  he  woxilA 
not  pwmtt  her  to  tetam  to  ttie  matrliiKHUal 
domicile. 

The  foregoing  Is  In  the  main  an  account 
of  the  wrongs  she  avers  she  has  snffered  at 
the  hands  of  the  stubborn  old  defendant. 

In  the  answer  of  defendant,  we  find  noth- 
ing showii^  a  disposition  to  be  nnklnd  and 
harsh.  Devotion  as  a  hnsband,  and  anxiety 
to  provide  for  his  wife  in  all  that  was  need- 
ful In  the  way  of  support  and  maintenance, 
are  some  of  the  grounds  of  his  defense. 

He  avers  that  their  matrlmoolal  domicile 
and  common  dwelling  is  her  home,  as  well  as 
his  own,  and  open  to  her  whenever  she 
wished  to  return;  that  she  left  it  against 
his  win,  without  the  least  reason  or  excuse. 
He  expresses  his  willingness  to  support  her. 
Be  has  Invited  her  to  return,  and  still  ex- 
pects her  to  return  with  bim.  He  further 
avers  ttiat  all  the  property  belongs  to  the 
community,  and  he  cannot  afford  to  pay 
alimony;  that  he  Is  ill,  his  illness  is  serlons, 
and  he  Is  now  confined  In  a  hospital  and 
under  the  care  of  physicians. 

The  Judge  of  tlie  district  court  decided  for 
defendant  In  his  opinion  upon  which  his 
decree  la  based,  he  states  that  he  was 
prompted  to  decide  against  the  plaintiff  be- 
cause plaintiff  resides  with  one  of  her 
daus^ters,  and  tlie  enmity  which  hits  arisen 
between  the  husband  of  this  daughter  and  the 
defendant  may  have  Its  influence  upon  the 
plahitiff.  He  further  states  that  the  ill  health 
and  the  age  of  both  parties  may  render  tbem 
irritable  and  not  duly  kind  to  each  other. 

PlaintlfT  and  defendant  have  been  married 
many  years.  Three  daughters  are  the  Issue 
of  their  marriage.  Tbej  are  married,  and 
live  at  UseiT  respective  homes.  By  dint  of 
Industry,  as  we  understand,  plaintiff  and  de- 
fendant have  earned  property  sufficient  to 
afford  them  soppwt  without  the  necessity  of 
great  exertion  on  tbelr  part  during  their  re- 
maining years. 

The  case  is  of  an  unusual  character.  The 
husband  Is  weak,  old,  and  feeble,  an  Inmate 
of  an  asylum  for  the  sick;  the  partner  of  his 
toils  in  his  early  manhood  Is  also  ill,  and  in 
her  Illness  and  irritated  condition  she  de- 
clines to  return  to  the  matrimonial  domicile. 

BboDld  we  reverse  the  Judgment  and  grant 
a  separation  of  property,  which  may  in  time 
be  followed  by  a  divorce.  It  would  sever  the 
ties  of  matrimony,  which  should  never  be 
severed  except  for  manifest  legal  cause. 
Plaintiff  and  defendant  should,  as  married 
persons  usually  do,  bear' the  Inflrmlties  of 
age  together.  We  do  not  think  we  should 
grant  a  divorce  between  persons  of  such 
ages  on  the  showing  here  made  by  tlie  testi- 
mony. Having  managed  to  live  together 
these  many  years,  they  should  stay  together 
In  th«  srailiig  of  life,  which  tbey  certainly 


can  do  by  Cbe  exercise  of  a  little  patience 
and  forbearance.  They  have  lived  together 
nearly  half  a  century. 

The  witnesses  in  the  case  (who  cannot  be 
suspected  of  being  swayed  by  sympathy  of 
any  kind,  as  are  sometimes  swayed  the  near 
kindred  of  the  family,  who  testify)  do  not 
show  that  there  exists  such  a  condition  be- 
tween the  parties  as  to  rend^  their  living 
together  nnendurable. 

The  evidence  In  referring  to  the  propwty 
shows  that  these  parties  are  tiie  fortunate 
owners  of  a  two-story  dwelling  in  the  pretty 
and  attractive  town  of  Hammond.  There 
should  be  room  enough  for  two  to  live  in 
such  a  house  without  one  being  very  much  in 
the  way  of  the  other. 

The  testimony  does  not  show  that  defend- 
ant has  been  guilty  of  all  that  he  is  charged 
with.  He  has  never  refused  to  pay  her  ac- 
counts, nor  Is  it  shown  by  the  weight  of  the 
testimony  that  he  has  ever  offered  to  commit 
an  asault  on  the  person  of  the  plaintiff.  True, 
he  Is  gruff,  a  Scotchman,  the  testimony  shows; 
possibly  an  uncanny  old  Scotchman  who  has 
seen  mndi  of  the  rough  side  of  life.  He  does 
not  weigh  his  words.  But  all  of  this,  when 
the  parties  are  nearing  the  aid  of  life's 
coarse,  should  not  be  held  sufficient  to  obtain 
a  Judgment  of  separation  from  bed  and  board. 
These  things  are  to  be  borne  with  to  some  ex- 
tent, at  least  It  may  be  slightly  provoking, 
but  not  cause  falling  within  the  articles  of 
the  Code  on  the  subject  <rf  a^jtaratlon. 

It  Is  quite  true,  as  suggested  by  plalntlfTs 
counsd,  that,  If  she  were  to  recovra  a  Judg- 
ment, she  would  have  12  montlis  within 
which  to  tlilnk  of  reomclHatlon,  and  dining 
that  time  tiiere  might  be  reconciliation.  Hay 
It  not  be  answer  eooufl^  to  state  that  tbo 
parties  will  be  more  Inclined  to  reconciliation 
before  the  day  of  Judgment  ilian  after  a 
Judgment  has  been  rendered,  if  one  were  to 
be  rendered? 

It  Is  not  by  any  means  evident  that  any 
sorlous  attempt  has  yet  heen  made  at  recon- 
ciliation, nor  is  It  evident  that  plaintiff  ham 
been  repulsed  and  driven  away  from  her 
home  as  charged  is^  ber. 

With  reference  to  the  property — It  Is  com- 
munity property — we  will  here  state  that  the 
plaintiff  has  taken  steps  In  this  suit  to  pre- 
vent the  sale  of  the  property.  The  defend- 
ant, on  the  other  hand,  does  not  manifest 
the  least  wish  to  dispose  of  the  property.  In 
ease  the  least  attempt  were  made  in  that 
direction,  plaintiff  Is  not  wlthont  remedy. 
Neither  Is  she  without  remedy.  If  the  acts 
of  the  defendant  were  to  become  such  as  to 
render  living  with  him  nnendurable. 

But  Just  at  t^ls  time,  with  the  evidence  be- 
fore us,  we  must  decline  to  render  a  Judg- 
ment of  separation  from  bed  and  board. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  is 
affirmed. 
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No.  10,776L 

DAVBNPORT  et  aL  t.  DAVENPORT  et  al. 

(Supreme  Court  of  Louisiana.    April  9,  1906. 
R«hearii«  Denied  May  21.  190a) 

L  NoTAsrea— Officebs  De  Pacto. 

One  who  has  been  commissioDed  as  notary, 
and  has  taken  the  oath  of  office,  and  has  heea 
aetinc  as  notary  {Or  many  years,  and  has  the 
repntatios  of  being  sach  In  the  commonity  in 
which  he  lives,  but  who  has  failed  to  file  his 
oath  of  office  in  the  offices  of  the  Secretary  of 
State  and  of  the  clerk  of  court,  and  has  also 
failed  to  renew  his  bond  every  five  years,  as 
reqaired  by  law,  is  a  notary  de  facto ;  and  acts 
passed  before  lum  have  the  same  validity  as 
acts  passed  before  a  notary  de  jure. 

[fid.  Note.— For  cases  in  mint,  see  T<d.  87, 
Cent.  Dig.  Notaries,  11  6,  12^.] 
2.  Wills— PBOOT^WirrTEsaBB—CoMPETBROT. 

The  executor  is  a  competent  witness  to 
the  will  In  which  he  is  named  executor. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  S  289.] 

8.  Samb— Idehtitt  of  Witness. 

Where  the  witness  signs  by  a  name  slightly 
different  from  that  given  to  him  in  the  testa- 
ment, "Fresco  Cutero,"  instead  of  "Francesco 
Gutero,"  parol  evidence  is  admissible  to  show 
the  two  to  be  the  same  person. 

4.  Bastards— I^EGiTiMATioN— Methods. 

It  is  not  essential  to  the  validity  of  an  act 
of  legitimation  that  it  negative  the  existence  of 
the  various  causes  which  would  constitute  Im- 
pediments  to  the  legitimation.  The  existence, 
vel  non,  of  these  impediments,  depends  npon 
proof  dehors  the  act 

5.  Sake— Leoalitt  or  -  Leqitiicatioit— Bttb- 

DEN  OF  PBOOF. 

The  burden  of  showing  the  existence  of  such 
impediments  lies  on  the  person  contesting  the 
i^itimation. 

6.  Same. 

Marriage  Is  not  the  only  mode  of  l«ltlma- 
tion.  Legitimation  may  also  be  effected  hy  no- 
tarial act 

[Ed.  Note. — For  cases  in  point  we  T<d.  0, 
Cent  Dig.  Bastards.  $8  1^  17.] 

7.  Same— Aoi  of  liBOXTUCAxton— OonBTBuo- 
TiOR  AND  Effect. 

Where,  in  the  act  of  legitimation  or  ac- 
knowledgment the  parent  dedarca  that  he  ac- 
knowledges the  cfaildi  and  "does  hereby  legiti- 
mate him" ;  and  further  declares  that  he  wishes 
that  the  child  Inherit  "the  same  as  If  bom  in 
lawful  wedlock" ;  the  act  will  be  held  to  be  one 
of  legitimation,  and  not  of  mere  acknowledg- 
ment; and  this  altbongh  tn  the  same  act  the 
parent  further  declares  that  he  does  hereby 
Intimate  said  child  aa  Is  contemplated  by  arti- 
cle 203  of  the  Civil  Code  of  1900,  which  article 
is  the  one  providing  for  mere  acknowledgment ; 
and  although  he,  moreover,  in  a  will  made  cm 
the  same  day  refers  to  the  cbltd  as  having  been 
acknowledged. 
(Syllabas  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  District 
Court,  Parish  of  St  Mary ;  Albert  Campbell 
Allen.  Judge. 

Action  by  Mrs,  Sallle  Davenport  and  others 
against  John  F.  Davenport  and  others. 
From  a  Judgment  for  defendants,  plalntlfls 
appeal.  Affirmed. 

Foster,  Milling,  Godchauz  St  Sanders 
and  Charles  Frank  Borah,  for  appellants. 
B.  Howard  McCaleb,  Henry  Mayer,  and 
HenEy  D.  Smith,  for  appdileea. 


PROVOSTT,  J.  The  plaintiffs  are  the  col- 
lateral relations  of  John  J.  Davenport  deceas- 
ed. The  latter,  some  20  days  before  hia 
death,  salt  for  the  principal  notary  of  the 
parish  and  executed  before  him  an  act 
acknowledglxig  the  defendants  as  his  natural 
children  and  legitimating  than)  and  execut- 
ed also  two  testaments.  In  tbe  first  he 
gave  the  chlldrm  one-fourth  of  his  estate; 
in  the  second  he  made  thesn  bis  universal 
legatees.  This  suit  Is  brought  to  have  th»e 
three  acts  declared  to  be  null  and  of  no 
efCect 

The  grounds  are: 

First  That  the  notary  was  not  in  fact  a 
notary,  for  the  reason  that  be  had  not  taken 
tbe  oath  or  filed  the  bond  required  by  law. 

Second.  That  the  testaments  are  lacking 
tibe  requisite  number  of  witnesses,  becanf^ 
one  of  tlie  attesting  witnesses  did  not  sign, 
and  another  was  disqualified  by  reason  of 
interest  he  being  the  executor  named  In 
the  will. 

Third.  That  the  act  of  a<£knowledgment 
or  legitimation  is  informal.  In  that  It  falls 
to  show  that  no  legal  impediment  existed 
to  tbe  marriage  of  tbe  parents  at  the  time 
of  conception;  or  tiliat  the  deceased  had 
no  ascendants  or  legitimate  descendants  liv- 
ing, or  that  the  children  named  were  not 
adulterous  or  Incestuous;  and  that  even  the 
evidence  does  not  show  tbeee  essential  facts. 

In  tbe  brief,  but  not  In  the  petition,  the 
farther  grounda  are  takm :  First,  that  mar- 
riage is  the  only  means  of  Intimating 
children;  and  that  consequ^tly,  Act  No.  54, 
p.  63,  of  1894.  prohibiting  marriage  between 
whites  and  persons  of  color,  has  the  effect  of 
precluding  the  legitimation  of  the  issue  of  the 
Illicit  union  of  such  persons;  third,  that  the 
three  acts,  when  read  together,  show  that 
the  Intention  was  merely  to  acknowledge 
the  children,  and  not  to  Intimate  them. 

1.  The  evidence  shows  that  the  notary 
bad  been  duly  commissioned,  and  bad  taken 
an  oath,  and  at  divers  times  had  filed  bonds, 
and  had  been  acting  as  notary  for  25  years, 
and  was  tbe  principal  notary  of  the  parish; 
but  that  he  had  failed  to  file  a  copy  of  his 
oath  In  the  offices  of  the  Secretary  of  State 
and  of  the  clerk  of  court  as  required  by  law, 
and  also  to  renew  bis  bond  In  time  to  keep 
his  commission  alive.  Therefore,  at  the  time 
of  the  execution  of  the  acts  In  question  ho 
was  not  a  notary  de  Jure.  But  we  think  It 
would  be  an  Intolerable  hardship  to  require 
everyone  who  needs  the  services  of  a  notary 
to  ascertain  first,  under  pain  of  nullity, 
whether  he  has  or  not  filed  bis  oath  or  bond 
with  the  Secretary  of  State,  eto.  If  tbe 
notary  Is  a  notary  de  facto,  It  Is  safe  to  have 
recourse  to  him.  The  adoption  of  the  doc- 
trine of  officers  de  facto  was  forced  upon  the 
courts  by  Just  such  situations  as  that  presrait- 
ed  in  this  case.  Here  Is  a  man  dying  who 
sends  for  the  principal  notary  of  the  pariah 
to  receive  his  last  will.  It  would  be  a 
Btrange  law  that  would  in  mch  a  case  an* 
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iiul  the  will  becftom  the  notary  bad  not  25 
years  before  filed  hlB  oath  In  the  office  of  the 
Secretary  of  State,  or  had  filed  his  bond  a 
day  or  two  too  late.  The  validity  of  acts 
passed  by  de  facto  notaries  was  recognised 
by  this  court  Id  the  case  of  Monroe  t.  Lleb- 
man.  47  La.  Ann.  165,  16  South.  734.  The 
doctrine  of  the  validity  of  acts  of  de  facto 
officers  In  general  Is  too  well  established  to 
□eed  to  be  supported  by  citation  of  authori- 
ties. In  Citizens'  Bank  v.  Bry,  3  La.  Ann. 
631.  the  validity  of  the  acts  of  a  deputy 
notary  pnbllc  was  recojcnized. 

We  are  not  struck  forcibly  by  the  argu* 
ment  that  the  office  which  the  notary  fills 
comes  Into  existence  with  and  by  the  com- 
mission given  him  by  the  Governor,  and  ends 
with  it;  Bu  that  when  the  commission  laps- 
es the  "office**  also  vanishes;  and  that,  there- 
fore, it  Is  not  properly  an  "office";  and,  as 
a  consequence,  there  can  be  no  such  thing  as 
a  notary  de  facto.  True,  there  cannot  be 
sach  a  thing  as  a  de  facto  incambent  of 
an  office  that  does  not  exist ;  but  there  are 
sach  officers  as  notaries  public,  and  If  a  per- 
son holds  a  commission  as  one,  and  acts  as 
oae,  and  has  the  r^ratatlon  to  be  one,  he  Is 
d«irly  one  under  the  principle  of  the  law 
of  officers  de  facto.  See  8  A.  &  B.  BL 
Law,  p.  771  et  seq. 

In  the  case  of  Cragg  v.  Westmore,  18 
La.  Ann.  844,  the  notary  himself  was  plain- 
tiff. 

2.  In  the  fnse  of  Keller  v.  McGalop,  12  Bob. 
689;  thSa  court  said: 

"The  ceneral  principle  In  relation  to  the  ca- 
pad^  OE  a  testuD^taiT  witness  la  that  all  per- 
■DOS  are  capable,  with  the  exceptlMi  of  those 
who  are  eztuuded  hf  express  law. 

Now  articles  1591,  1592,  Civ.  Code  1900, 
designate  as  the  persons  incapable  of  being 
witnesses  to  testaments,  heirs,  legatees,  wo- 
men, and  persons  deaf,  dumb,  or  blind,  or 
under  16  years  of  age,  or  whom  the  crimi- 
nal laws  declare  incapable  of  exercising  civil 
foQctiona.    No  mention  is  made  of  executors. 

3.  As  to  the  witness  who,  it  Is  said,  did 
not  sign,  be  gave  bis  name  as  "Francesco 
Cntero"  and  signed  as  "Fresco  Cutero."  Pa- 
rol evidence  to  show  the  identity  of  the  two 
was  objected  to,  but  was  properly  admitted. 
Succession  of  Crouzellles,  100  La.  442,  31 
Sooth.  64.  Besides  the  court  would  have  bad 
no  difficulty  in  reaching  the  same  conclusion 
from  the  documents  themselves  and  the  at- 
tains circunistnnces. 

4.  Article  200,  Civ.  Code  1900,  provides  as 
follows: 

"A  natural  father  or  mother  shall  have  the 
power  to  legitimate  his  or  her  natural  child  by 
an  act  passed  before  a  notary  and  two  witness- 
es, decfariog  that  it  is  the  intention  of  the 
parent  making  the  declaratioa  to  liglttmate  such 
ebild  or  cblldreo.  But  only  those  natural  chil- 
dren can  be  legitimated  who  are  the  oflfttprine 
«f  parents  who,  at  the  time  of  conception,  could 
have  contracted  marriage.  Nor  can  a  parent 
legitimate  bla  or  Iter  natoral  off«priag  m  the 

4t  so^ie 


manner  prescribed  in  this  article,  when  there 
exists  on  the  part  of  such  parent  legitimate 
ascendents  or  descendents." 

The  sole  requiran^t  here  prescribed  is 
that  there  shall  be  passed  before  n  notary 
and  two  witnesses  an  act  wherein  the  parent 
shall  declare  his  intention  to  legitimate  the 
child.  There  Is  no  requirement  that  the  act 
shall  negative  the  existence  of  the  facts 
which  would  preclude  the  legitimation. 
These  facts  are  In  no  wise  dependent  upon 
the  will  of  the  parties,  and  could  not  be 
affected  one  way  or  the  other  by  the  recitals 
of  the  act;  the  recital  of  their  nonexistence 
would  prove  nothing;  their^roof  or  disproof 
Is  a  matter  depending  upon  evidence  dehors 
ttie  act  Stephens  v.  Duckett,  111  La.  979, 
86  South.  89.  The  object  of  the  taw  In  pre- 
scribing certain  forms  for  the  legitimation  is, 
"to  discourage  concubinage  by  compelling 
the  parent  to  pnblicly  avow  his  shame  before 
a  notory  public  and  witnesses."  Succession 
of  Llula,  41  La.  Ann.  87,  6  South.  556.  For 
the  full  accomplishment  of  that  object  the 
recital  of  the  nonexistence  of  the  Impedi- 
menta is  entirely  unnecessary. 

5.  So  far  as  concerns  the  absence  of  the 
evidence  on  tbe  subject  of  the  existence  vel 
non  of  these  Impediments,  the  presumption 
is  that  they  did  not  exist;  and,  In  the  ab- 
sence of  contrary  proof,  the  court  will  so 
assume.  Moreover,  tbe  act  itself  carries  with 
It  an  assertion  of  their  nonexistence,  for  pre- 
sumably it  would  otherwise  not  have  been 
passed. 

6.  The  argument  that  children  can  be  le- 
gitimated only  by  marriage,  or,  in  other 
words,  that  children  legltliiiated  otherwise 
than  by  marriage  have  no  better  legal  status 
as  heirs  than  children  merely  acknowledged, 
cannot  receive  our  sanction.  The  chapter 
of  tbe  Code  devoted  to  lll^tlmate  children 
Is  divided  into  two  sections.  Tbe  first  sec- 
tion treats  of  legitimation.  The  second 
treats  of  the  acknowledgment  of  lll^tlmate 
children.  If  one  meant  no  more  than  the 
other,  why  this  separate  treatment?  All  the 
articles  of  our  Code  on  the  subject  of  ac- 
knowledgment stood  just  as  they  stand  to- 
day, when  tbe  Legislature  passed  tbe  acts 
of  1831  (page  86,  No.  37)  and  No.  68  of  1870 
(page  96)  providing  for  tbe  legitimation  of 
chttdren.  If  this  legislation  was  to  have  no 
efTect,  why  take  the  trouble  of  It? 

In  the  case  of  Marlonneaux  v.  Dupuy,  48 
La.  Ann.  496,  10  South.  466,  the  court  found 
on  tbe  facts  of  the  case,  that  the  deceased 
had  not  intended  to  Intimate  his  children, 
but  only  to  acknowledge  them;  hence  all  that 
may  hare  bf^en-  Raid  in  that  decision  touch- 
ing the  effects  of  legitimating  must  be  con- 
sidered as  obiter.  Moreover,  It  Is  not  true 
that  there  Is  no  provision  of  our  low  which 
confers  upon  legitimated  children  tbe  rif^bt 
to  take  the  inheritance  of  their  parrats.  Sec- 
tion 2173  of  the  Revised  Statutes  confers  It 
upon  them  In  express  terms,  oi  follows: 
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'They  who  are  themin  mentioned  as  being 
legitimated,  can  iaberit  Iwth  the  eatatee  of 

Ihelr  fathers  and  other  relatlotiB." 

There  is  nothing  In  these  statutes  that 
wonid  go  to  show  that  the  lawmaker  did  not 
Intend  to  use  the  word  legitimate  in  its  or- 
dinary sense,  and  that  Is  to  make  legitimate, 
or.  In  other  words,  to  gWe  the  status  of  a 
child  bom  in  wedlock.  Article  199,  GIt. 
Code,  which  provides  that  "Children  legiti- 
mated by  a  subsequent  marriage  have  the 
same  rights  as  if  they  were  bom  during 
marriage,"  seems  to  make  a  distinction  be- 
tween legitimation  by  marriage  and  by  no- 
tarial act;  but  it  was  written  at  a  time  when 
marriage  was  the  only  mode  of  legitimation; 
and  it  has  therefore  to  be  read  In  the  light 
of  that  fact  When  the  subseQuent  laws 
were  passed  providing  the  other  mode  of 
legitimation,  there  was  no  intention  of  creat- 
ing a  different  class  of  Intimated  chlldr^, 
a  class  possessed  of  no  greater  rights  than 
children  merely  acknowledged. 

7.  As  to  whether  the  Intention  of  the  de- 
ceased was  to  legitimate  or  merely  acknowK 
edge  bis  children  the  acta  are  not  as  ex- 
plicit as  tbey  might  have  been.  The  recitals 
of  the  acta  are  as  follows: 

The  act  of  acknowledgment  and  legltlma- 
Uon: 

"The  said  appealers  declare  tliat  tbey  do 
hereby  and  hy  these  presents  make  acknowledg- 
ment of  Bald  children  and  do  hereby  le^timate 

tbem. 

"They  further  declared  that  tbey  desire  and 
It  la  their  wish  that  they  Inherit  from  them 
their  property  the  same  aa  it  said  illegitimate 
children  had  been  bora  In  lawful  wedlock. 

"That  they  do-I^itlmate  said  children  aa  is 
contemplated  article  208  of  the  dvll  Oode 
of  1900,  of  this  State." 

Will  written  on  same  day: 

"My  name  is  John  Junior  Davenitort.  I  have 
no  no  asccvdaots  nor  decendants.  I  have  six 
children,  which  I  have  this  day  adniowledKed  by 
public  act  before  Henry  Mayer,  notary  public, 
and  whose  names  are  as  follows :  Bettie  Dav- 
enport, Emma  Davenport,  wife  of  Charles 
Staosberry,  John  F.  Davenport,  Blanch  Davea- 

fort,  Henry  Davenport,  and  James  Davenport, 
will  and  bequeath  to  my  said  children,  share 
and  share  alilce,  one-toarth  of  all  the  property 
that  I  may  die  possessed  of,  movable  and  im- 
movable, real  and  personal.  I  appoint  Thomas 
W.  Tarleton  and  Charles  Stansberry  the  ex- 
ecutors of  this  my  last  will.  X  revoke  and  set 
aside  all  other  wlus  made  by  mb** 

Second  will: 

"My  name  is  John  J.  Davenport.  I  have  no 
living  ascendants  nor  descendants,  nave  and  ex- 
cept six  children,  who  I  have  legally  acknowl- 
edged and  legitimated  whose  names  are  as 
followa:  Bettis  Davenport,  Emma  Davenport, 
wife  of  Charles  Stanabnry,  John  P.  Daven- 
port, Blanch  M.  Davenport,  Henry  N.  Daven- 
port, and  James  W.  Davenport. 

"I  will  and  bequeath  to  each  of  my  said  dnly 
acknowledged  &  legitimated  children,  share 
and  share  alike,  all  the  property  movable  and 
immovahle,  real  and  personal,  I  may  die  pos- 
sessed of, 

"I  appoint  niomas  Wyatt  Tarleton  and 
Charles  Stanshnry  executors  of  thin  my  last 
srUI  and  testament,  and  I  do  hereby  revoke 
and  set  aside  all  former  wills  made  1^  me." 


We  think  that  the  result  from  these  three 
documents  la  ttrnt  the  deceased  Intended  to 
legitimate  his  children.  Davenport  oertalnly 
meant  what  tbe  words  "as  If  bom  In  lawful 
wedlock"  mean;  and  possibly  did  not  know 
what  article  202  of  the  Civil  Code  of  1900 
meant  The  parol  evidence  shows  beyond 
question  that  such  was  the  intention;  but 
there  Is  no  need  of  going  Into  It  or  of  con- 
sidering the  questl<m  of  wbMher  or  not  It 
was  admissible. 

Judgmrat  affirmed. 


016  lA-) 

No.  16.157. 
Interdiction  of  WATKINS. 
In  re  MUTERSBAUOH. 
(Supreme  Court  of  Louisiana.  Hay  21,  1906.) 
Appeai.  —  Suspensive  Appb&l  —  RsctrsATioif 

OF  JDDOR— iHTBBDICTIOIt. 

Aa  the  law  provides  that  a  Jtidgment  re- 
latiiu  to  the  nconlnation  of  a  cnrator  of  a  per- 
son mterdicted  shall  be  executed  provisionally. 
It  follows  that  a  judgment  upon  the  qnestion  of 
the  recnaatlon  vel  non  of  ttie  Judge  to  whom  the 

Jiuestion  of  the  nomination  la  presented  must 
all  imder  the  same  rale,  and  hence  that  a  bob- 
penaive  ai^eaJ  does  not  He  from  audi  judgment. 
(Syllabna  by  the  Court) 

In  tbe  matter  of  the  interdiction  of  Jabs 
Bunting  Watklns.  Appllcatlm  of  Giant  Mnt- 
ersbaugh  for  writ  of  mandamns  and  cer* 
tiorari. 

J.  W.  Baker,  Morris  Beese  Stewart,  and 
Miller,  Dufonr  &  Dofonr,  tot  relator.  Mc- 
Coy &  Moss  and  Bobert  U  Knox,  for  re- 
spondent 

MONROE,  J.  Relator  alleges  that  at  his 
instance  his  uncle,  Jabez  Bunting  Watklns 
was  interdicted,  and  that  he  (relator)  was 
appointed  administrator  pro  tempore  of  bis 
estate;  that  tbe  Judge  of  the  district  court. 
Ignoring  his  rights,  convoked  a  family  meet- 
ing to  advise  with  regard  to  the  appointment 
of  a  curator,  and  that  the  family  meeting 
recommended  the  appointment  of  the  Com- 
mercial Oermanla  Trast  &  Savings  Bank 
Company  of  New  Orleans;  that  relator  oppos- 
ed the  homologation  of  tbe  proceedings  and 
moved  to  recnse  the  Judge  in  the  matter  of 
said  opposition,  on  the  ground  that  he  had 
appeared  before  the  family  meeting  and  "ad- 
vised tbem  of  their  duties  and  what  be  be- 
lieved to  be  the  law  in  this  case,"  and  had 
stated  "that  tbe  curatorahlp  was  a  dative  one 
and  that  they  could  appoint  a  nonresident''; 
that  over  tbe  objections  of  relator,  the  jodge 
aptx>iDted  A.  R.  Mitchell,  a  membtf  of  tbe 
bar  and  resident  of  the  parish,  Judge  ad  hoc 
to  hear  and  determine  said  motion,  and  that 
said  Mitchell,  after  hearing,  overruled  tlie 
same;  that  relator  thereupon  moved  for  au 
appeal,  suspensive  and  devolutive,  from  said 
Judgment  and  tbat  the  suspensive  appeal  was 
denied.  Whwefore  he  prays  that  writs  of 
certiorari  and  mandamus  issue,  and  tbat  said 
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Judge  ad  hoc  be  commanded  to  grant  tbe 
BuapaulTe  appeal  as  prayed  tar.  Am  wig  the 
exhibits  attached  to  the  petition  are  certain 
excerpts  from  the  minutes  of  the  court,  from 
which  it  appears  that  the  ruling  of  the  judge 
ad  hoc  was  based,  in  a  general  way,  on  CIt. 
Code,  art.  385,  which  proTldes  that  "every 
Judgmoit  by  which  an  interdiction  Is  pro- 
nounced shall  be  proTlslonally  executed  not- 
withstanding an  appeal";  tbe  learned  Judge 
being  of  opinion  that  the  role  thus  eatabtlsli- 
ed  should  be  applied  to  the  judgment  In  ques- 
tion. We  concur  In  this  Tlew.  dr.  Oode. 
art  404  et  seq.,  regolate  the  time  and  manner 
In  whidi  the  curator  of  an  interdict  shall  be 
appointed,  and  Cbde  Prac.  art  580,  proTidee 
Utat  "some  judgments,  however,  are  executed 
provisionally,  although  an  appeal  has  been 
taken  from  the  same  wltbln  the  delay  jwescrib- 
ed,  and  the  necessary  Buret7  given.  Such 
judgm«its  relate:  (1)  To  the  nomination  of 
tutors  and  curators  of  minors,  of  persons  ab- 
sent or  interdicted,  and  of  vacant  auccea- 
slous.  To  the  appointment  of  syndics  of 
creditors,  when  the  court  orders  that  they 
shall  administer  provisionally."  If,  there- 
fore, the  final  Judgmoit  appointing  the  cura- 
tor, or,  rather,  if  any  judgment  relating  to 
tiie  appointment  of  tbe  curator,  Is  to  be  exe- 
CDted  prorlslonally.  It  follows,  we  tUnk,  that 
a  Judgment  npon  the  Issue  of  the  recusation 
vel  non  of  tlie  Judge  to  whom  tbe  quesUon  of 
the  appolntmrat  Is  presaited  must  fall  under 
the  same  ml&  The  case  Is  dtstingulsbed 
frtRn  that  of  State  ex  rel.  Stewart  v.  Raid, 
115  lA.  960, 40  South.  SflA,  and  from  that  of 
State  ex  reL  Pocbe  t.  lodge,  42  La.  Ann. 
ftl9,  7  South.  686^  In  that  we  are  hen  dealing 
wltii  a  Judgment  whldi,  under  tiie  law,  Is  to 
be  proTlsionally  executed  notwithstanding  tbe 
appeal,  and  from  which,  therefore,  no  sus- 
pensive appeal  lies. 

The  writs  prayed  for  are  accordingly 
denied. 


{tl9  La.) 
No.  1B,16& 
Interdiction  of  W ATKINS. 

In  re  MUTBBSBAnGH. 
ISaprane  Court  of  LouiBiona.  May  21,  1906.) 

In  the  matter  of  the  Interdiction  of  Jabea 
Bunting  Watklns.  Application  by  Grant 
Untersbangh  tta  prohibition  and  certiorari 
Denied. 

3.  W.  Baker.  Horrls  Reese  Stewart,  and 
inner,  Dnfonr  A  Dufour,  for  relator,  lie- 
Coy  ft  Moss  and  Bobert  L.  Kn(»,  for  respond- 
ent 

PB0T0S1T,J.  The  relator  filed  a  petition 
for  the  Interdiction  of  his  uncle,  and  applied 
to  be  appointed  his  curator.  Tbe  Judgment 
ordered  a  family  meeting  to  be  held,  and, 
ttme  having  been  held,  the  relator  opposed 
the  homologation  of  the  proceedings  and  re- 
cosed  ttwjadga.  Tbe  Jodge  referred  the  rec- 


usation to  a  Judge  ad  hoc,  and  the  latter 
overruled  same.  The  relator  moved  for  a 
sus[>en8lve  appeal,  and,  same  having  been 
denied,  applied  to  this  court  for  a  mandamus, 
and  at  the  same  time  filed  tbe  present  ap- 
plication for  prohibition  and  certiorari  as 
ancillary  to  the  mandamns  proceeding.  The 
mandamns  having  been  refused  by  a  decree 
this  day  handed  down,  (41  South.  242),  tbe 
present  application  must  also  Iw  denied, 
implication  dolled. 


(116  La.) 

No.  16.99a 

O'lfEALLIE  et  al.  v.  MOBBAU. 

(Supreme  Court  of  Lontalana.  May  7,  1906^ 
Rehearing  Denied  May  21.  1900.) 

1.  DaUAOKS  —  BbEACH  of  G0NTSA.0r  —  VBXA' 
TION— BZiSUENT  OT  DaICAGES. 

When  plaintiffs  and  their  guests,  100  In 
all,  got  off  of  tbe  train  at  Milnebui^,  they 
found  Chat  the  Lake  Breese  Park,  which  they 
bad  engaged  from  defendant  for  their  picnic, 
was  occupied  by  another  picnicking  party.  De- 
fendant tendered  tbem  another,  out  less  eli- 
gible, place,  which  they  refused  to  take.  For 
their  disappointment,  annoyance,  vexation,  and 
mortification,  they  are  allowed  f  76  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol,  15, 
Cent  Dig.  Damages,  |  100.] 

2.  Damages— Bbkach  or  Gontbact. 

Though  a  breach  of  contract  tias  liappened 
through  an  honest  mistake,  vet  the  actual  dam- 
ages caused  by  It  must  be  allowed. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Fred  Durieve  King,  Jndga 

Action  by  Harry  O'Meallle  and  others 
against  Charles  Moreau.  Judgmrat  for  de- 
fendant and  plaintiffs  appeal.  Reversed, 
and  judgment  ordwed  fw  plaintiffs. 

Louts  R.  Hoover  and  Edward  Alexander 
Kursons,  fbr  appellants.  Charles  Joseph  Tbft- 
ard,  for  appellee. 

PROVOSTr.  J.  The  plalntUb,  20  hi  num- 
ber, compose  a  loosely  organised  BOdal  club 
called  tbe  "Rounders^"  whose  purpose  Is  to 
give  entertainments,  balls,  picnics,  etc.  For 
giving  one  of  their  picnics  tbe  plaintiffs 
engaged,  three  wedcs  In  advance,  ttie  pavll- 
Uon  of  dtfendant,  known  as  "Lake  Breeze 
Park,"  at  Htlneburg.  Some  days  later,  hear^ 
lug  that  tiie  place  had  been  engaged  for  the 
same  day  by  another  similar,  and  to  some 
extent  rival,  club,  known  as  the  "Leading 
Six,"  plalntlfb  Mot  a  committee  to  defendant 
to  find  out  what  truth  there  was  In  the  re- 
pcHt,  and  were  assured  by  defendant  that 
they  need  have  no  fear,  that  the  place  was 
reserved  for  them.  Still  later  thej  discov- 
ered that  the  Leading  Six  were  Issuing  tlcketo 
for  a  picnic  at  the  same  time  and  place  as 
theirs,  and  again  they  sent  a  committee  to 
defendant  and  were  again  and  positively 
assured  that  the  place  was  not  engaged  to 
the  Leading  Six,  and  that  the  Bounders  could 
depend  upon  having  It. 
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Earl;^  on  the  mornlDg  of  the  day  of  the 
picnic  two  of  the  plaintiffs  drove  out  to 
Mllnebnrg  with  the  eatables,  in  order  to  pre- 
pare everything  In  advance  They  were  in- 
formed by  defendant  that  a  mistake  had  been 
made,  that  the  Lake  Breeze  Park  had  already 
been  engaged  to  tbe  Leading  Six  when  the 
Rounders  had  applied  for  it,  and  that  the 
Leading  Six  were  in  possession;  bat  that 
the  Bounders  could  have  Kranz's  Hall, 
which  had  been  secured  for  them,  and  which 
was  Just  as  good.  The  two  precursors  went 
and  Inspected  Kranz's  Hall,  and  were  not 
satlsfled  with  it.  They  found  that  it  was 
four  blocIcB  from  the  railroad  station,  and 
that  the  access  to  it  was  by  a  pathway 
grown  ap  In  weeds  and  somewhat  mud- 
dy. Not  knowing  what  to  do,  they  awaited 
the  arrival  of  tbe  train  on  which  the  other 
members  of  the  club  and  their  guests.  In  all 
about  100,  were  to  come. 

When  the  latter  arrived,  their  disappoint- 
ment, as  might  be  expected,  was  great 
There  was  a  deliberation  as  to  what  to  do; 
and  it  was  decided  not  to  take  Kranz's  Hail. 
S<Hne  of  the  members  said  they  bad  attended 
a  picnic  there  on  a  previous  occasion  when 
It  bad  rained,  and  the  water  had  invaded  the 
floor.  This  consideration.  It  would  seem, 
weighed  all  the  more  because  the  day  was 
threatening.  Finally,  after  about  an  hour 
and  a  half  of  Indecision,  they  concluded  to 
take  a  place  known  as  O'Mallon'B,  and  there 
they  had  their  picnic. 

Defendant  admits  the  breach  of  contract; 
but  pleads  that  it  was  through  an  honest  mis- 
take, and  that  he  minimized  to  nothing  the 
c-onspquences  of  his  mistake,  since  he  tend- 
ered to  the  plaintiffs  Kranz's  Hall,  which 
was  just  as  good  a  place.  He  deposited  In 
court  the  money  which  plaintiCFa  had  paid 
him,  being  $4.  one-half  of  the  rental  of  the 
place,  paid  In  advance,  and  deposited  also 
the  amount  of  the  coats  incurred  up  to  the 
moment  of  the  filing  of  the  answer. 

Five  of  the  plaintlCTs  testified.  They  evi- 
dently sought  to  magnify  the  disappointment 
caused  to  the  club  and  Its  guests  at  being  shut 
oat  from  the  pleasant  Lake  Breeze  Park  and 
having  to  put  up  with  O'Mallon's,  and  the 
annoyance  and  mortification  of  themselves 
and  associates  of  the  club  at  the  contretemps. 
"Even  now,"  they  say,  "when  our  friends 
meet  us  they  twit  us  about  our  picnic,  and 
ask  us  when  we  are  going  to  give  another." 
Bat,  after  every  allowance  and  deduction 
is  made,  the  fact  rraialns  that,  despite  their 
extraordinary  precautions,  they  and  their 
guests  were  sorely  disappointed,  and  that 
they,  as  hosts,  were  subjected  to  some  annoy- 
ance and  mortification,  and  that  their  and 
their  friends*  day's  pleasure  was  to  some  ex- 
tmt  marred. 

Defendant  offered  no  evidence  except  his 
own  testimony,  which  Is  to  tlie  effect  that  the 
mistake  was  an  honest  one,  and  that  Kranz's 
Hall  Is  Jnst  as  good  as  Lake  Breeze  Park. 

In  the  lower  coart  the  plaintiffs  were  given 
not  even  tbe  traditional  one  cent  damases. 


They  were  glv«i  Judgment  for  ttelr  $4,  and 
for  the  costs  incurred  up  to  the  moment  of 
the  tender  of  this  $4.  In  other  woids,  the 
court  held  that  the  defoidant's  breach  of 
contract  did  not  glra  rise  te  a  caaaa  «f 
action. 

We  think  that  even  upon  the  facts  as 
stated  by  defendant  himself  the  sole  possible 
question  Is  as  to  the  quantom  of  damages. 
There  cannot  be  a  breach  of  contract  with- 
out a  cause  of  action.  The  theory  of  the 
judgment  of  the  lower  court  must  be  that 
plaintiffs  had  no  cause  of  action;  had  no 
right  to  vex  the  ear  of  the  court  with  their 
complaint  of  disappointment,  annoyance, 
vexation,  and  mortification.  We  imagine  that 
if  the  bankers  of  New  Orleans  were  to  retain 
Tranchlna's  at  West  End  for  some  function 
or  other,  and  on  reaching  the  place  with  their 
guests  were  blandly  informed  that  the  Bar 
Association,  or  some  other  body,  were  having 
a  banquet  in  the  place,  and  that  the  last 
comers  would  have  to  go  to  a  neighboring 
place  that  was  "Just  as  good,"  or,  vice  versa. 
If  the  gentlemen  of  the  bar  happened  to  find 
the  princes  of  finance  In  possession  and  were 
requested  to  be  content  with  some  second 
choice,  but  "just  as  good"  a  place,  there 
would  be  consld^able  annoyance  and  vexa- 
tion, which  the  victims  would  feel  it  would 
take  a  considerable  sum  of  money  to  (rffset 
The  Bounders  are  an  humbler  set,  but  their 
complaint  has  to  sound  Just  as  loud  In  the 
ear  of  the  court 

It  is  not  a  question  of  their  getting  rich 
out  of  the  mishap,  or  of  ruining  Mr.  Moreau 
for  his  unpardonable  blunder,  but  simply  of 
awarding  such  a  judgment  as  will  serve  as  a 
recognition  of  the  legal  situation.  Only  ac- 
tual damages  can  be  awarded,  and  only  the 
minimum  which  we  take  to  be  IT."). 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  set 
aside,  and  it  is  now  ordered,  adjudged,  and 
decreed  that  there  be  judgment  In  favor  of 
plaintiffs  and  against  defendant  Charles 
Moreau,  for  the  sum  of  f76,  with  legal  inter- 
est from  this  date,  and  In  the  further  sum  of 
(4,  with  legal  interest  from  Judicial  danand* 
and  for  costs  of  suit 


(116  La.) 
No.  U,861. 

BANK  OF  PATTERSON  v.  URBAN  CO.  et  al. 

(Supreme  Court  of  Lonlslana.  April  23.  1008. 
Rehearing  Denied  May  21.  19060 

Costs— PABTIBS  Liablb. 

In  a  revocatory  action  coupled  with  an  at- 
tachment, the  defendant  in  the  revocatory  ac- 
tion is  liable  In  solido  with  the  principal  de- 
fendant for  tbe  costs  of  the  attachment  The 
suit  is  a  unity,  and,  moreover,  has  been  made 
necessary  by  his  acts. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Mafy;  Albert  Camp- 
bell Allen,  Judge. 
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Aetton  by  thi!  Bank  ot  PattmoD  against 
tlie  Urban  Company  and  others.  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

roBtnr,  UllllDg,  Godchaux  &  Sanders, 
for  appellants.  Borah  and  Bell.  O'Nlell  & 
A^ba,  for  aii^llee. 

PROTOSTZ,  J.  The  Urban  Company,  lim- 
ited, being  inaolTent,  its  president,  C  F. 
Borah,  and  one  of  Its  creditors,  M.  Bell,  en- 
t»ed  into  an  arrangranoit  by  which  M.  Bdl 
sbonld  boy  np  ttie  claims  against  the  com- 
pany, except  that  of  the  plaintiff,  and  sbonld 
bring  a  snit  which  by  the  connivance  of  the 
Uiban  Oompany,  Umltrd,  would  be  brought 
to  Judgment  as  quickly  as  possible,  In  order 
tbat  by  a  seiiure  under  It  there  should  Iw 
secured  ftor  ttut  claims  thus  bought  np,  and 
that  of  M.  Bell,  a  seising  creditor's  privily 
4m  the  property  ot  the  Urban  Company,  Lim- 
ited, oitltllng  said  claims  to  be  paid  by  pref- 
erence OTW  the  claim  of  the  plahitiff  out 
of  the  proceeds  ot  IHia  sale  of  the  propoty. 
The  underlying  motive  of  this  scheme  was 
that  C  F.  Borah,  president  of  tiie  Urban  Com- 
pany, bad  mode  himself  personally  liable  on 
tlie  debts  for  which  a  preference  was  thus 
to  be  secured.  The  scheme  was  carried  out 
up  to  the  point  of  the  making  of  a  ensure. 
At  that  stage  ot  tlie  proceedlhgs,  the  Bank 
of  Fat^flon  brought  the  present  suit.  The 
fiw^lng  facts  are  alleged,  and  an  attach- 
ment of  the  same  property  is  prayed.  It  is 
dmled  that  an  actual  selraie  was  made  It 
Is  allegf>d  that  the  Judgment  and  the  proceed- 
ings under  It  are  null  and  voiA',  and  the 
prayer  is  that  the  company  and  Borah  and 
Bdl  be  dtod,  and  that  the  said  Judgmant 
and  pretended  seizure  be  annulled,  and  the 
pn^ierty  attached  be  sold,  and  the  claim  of 
the  petltlfmer  be  paid  by  preference  out  of 
the  proceeds  of  the  sale. 

A  few  days  thereafter  the  plaintiff,  by 
sqiplemental  petition,  obtained  an  Ihjunctlm 
against  any  further  proceedings  under  the  ah 
leged  fraodnlent  ensure. 

The  Urban  Company  moved  to  dissolve  the 
attadiment  and  the  motion  was  fixed  for 
trial.  On  the  day  of  the  trial  M.  BeU  filed 
a  motion  to  dissolve  both  the  injunction  and 
the  attachment  The  case  was  tried  on  the 
motion  to  dissolve  ihe  attachment,  and  the 
attachn»nt  was  dissolved.  It  is  said  that 
flw  attonieys  of  11  Bell  did  not  take  part 
in  the  trial  That  stat^ent  is  true  of  the 
attorneys  whose  names  are  signed  to  the 
pleadings  of  M.  B^,  but  tiiese  attorneys  had 
merely  lent  their  names,  and  the  real  attor- 
neys were  those  of  (X  F.  Borah,  who  was  the 
real  party  Is  Interest  On  appeal  to  this 
court  (?S  South.  681)  the  Jud^ent  dissolv- 
ing the  attacbmoit  was  set  aside  and  the  at- 
tachment was  reinstated.  The  case  was  then 
tried  at  one  and  the  same  time  on  the  merits 
and  on  the  motion  to  dissolve  the  injunction, 
and  Judgment  was  rendered  In  favor  ot  plain- 
tlir  maintaining  the  attachment,  perpetuat- 
ing the  inJonctlMi,  annulling  the  Judgment 


and  seizure  in  tiie  BeU  suit  In  so  fiir  as  cre- 
ating a  privilege  upon  the  property  attached, 
decreeing  that  plaintiff's  claim  be  paid  by 
preference  out  of  the  proceeds  of  the  sale  of 
the  property,  and  condemning  the  detendflnts, 
the  Urban  Company,  Limited,  C  F.  Borah, 
and  Mathew  Bell,  in  soUdo,  to  pay  the  costs 
of  suit 

From  that  Judgment  the  defendants,  Borah 
and  Bdl,  have  appealed,  and  they  contend 
that  they  have  been  Improperly  condemned 
to  pay  the  costs  of  the  attachment 

We  think  otherwise.  The  suit  was  a  unity, 
and  was  equally  against  all  three  dtfendants, 
who  1^  their  acts  had  made  It  necessary. 
The  Jn^ment  In  the  entire  snl^  and  In  every 
part  of  It,  is  against  all  three;  and  Judgment 
carries  costs.  Moreover,  It  Is  not  so  clear 
that  defendants  are  not  liable  for  the  costs 
under  the  doctrine  that  persona  who  assist 
an  insolvent  debtor  to  defraud  a  creditor  are 
liable  to  the  latter  In  soUdo  for  whatever  loss 
or  damage  their  unlawful  act  may  have  u- 
tailed  upon  him. 

It  Is  suisested  tha^  since  the  appeal  was 
taken, 'the  property  attached  has  been  sold, 
and  that  the  costs  In  question  have  been  paid 
out  ot  the  proceeds  of  the  sale,  by  dlrpction 
of  the  plaintifTs  counsel;  and  tha^  therefor^ 
the  Ju^U^ent  has  been  satisfied,  and  there  Is 
nothing  now  for  the  court  to  adjudicate.  The 
only  matter  Involved  In  the  present  suit  Is 
the  cwrectnees  vel  non  of  the  Judgment  ren- 
dered. What  may  happen  hereafter  in  the 
course  of  the  execution  of  the  Judgmnt  Is 
not  a  matter  of  present  concern. 

Judgment  affirmed. 


(116  La.) 

No.  18,928. 

8E0ABI  V.  MAZZBI  et  el 

(Supreme  Ointt  of  Louisiana.  April  8.  WML 
Rehearing  Denied  Hay  2L  1906.) 

Principal  ahd  Subitt  — Changs  or  OON- 

TBACr— ReI^EASI!  OF  SUBETT. 

1        A  mere  change  In  the  site  of  a  dwelling 
{  house,  to  be  constructed  under  a  contract,  from 
]  one  place  to  another  in  the  same  sauare.  for 
j  the  accommodation  of  the  owner,  and  without 
causing  any  additional  expense  to  the  contractor, 
is  not  sQch  an  alteration  of  the  contract  as 
will  discbarge  the  surety  of  the  oontnuitor. 
1     (SyllabDs  by  the  Conrt) 

I  Appeal  from  Civil  District  Court,  Parish 
;  of  Orleans;  Fred  Durieve  King,  Judge, 
j  Action  by  Simon  Segari  against  Frank  D. 
j  Mas^  and  others.  Judgment  for  plaintiff, 
I  and  to  obtain  a  correction  therein  he  appeal& 
I  Ju^^ent  amended  and  affirmed*  and  Judg- 
!  ment  in  filvor  of  the  surety  company  re- 
;  versed. 

Charles  Bosen  and  Benjamin  Rice  Forman, 
for  appellant  Frederlt^  Bnsaman  Wels  and 
Saunders  ft  Ourtey,  tor  appeUees. 

LAND,  J.  Plaintiff  made  a  contract  with 
Frank  D.  Masiei,  a  builder,  for  the  construc- 
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thm  of  a  two-8tOE7  frame  bnildlng  "on  the 
DToperty  belongb^  to  Bald  Segari  situated 
on  Paric  Place  near  Glty  Park  avenue,  for- 
merly Metalrie  Boad."  In  the  Second  District 
of  tbe  dt7  <HC  New  Orleans. 

The  JBttna  Indemnity  Company  intorened 
In  tbe  act  throogA  Its  agente,  who  declared 
that  tfa^  bave  tak«i  cognisance  of  tbe  fore- 
going contract  and  of  the  plans  and  q}eclfl- 
catlons  and  "bind  aald  company  as  surety  for 
said  builder  Jointly  and  In  solldo  with  him 
unto  said  S^rl,  up  to  the  sum  of  16,600. 
for  tbe  prompt,  faithful,  and  correct  ezecn- 
tlon  of  tbe  forcing  contract,  according  to 
ItB  true  extrat  and  meaning,  for  the  prompt 
and  faltbfol  p^ment  of  tbe  laboras  an* 
ployed  upon  the  work,  and  of  tte  fnmlidiers 
of  materials  used  in  the  constmctlon  tbenot, 
and  also  of  thcf  anbcontractors,  for  whatevCT 
amount  may  be  due  them  for  work  don^ 
labor  performed,  and  supplies  and  materials 
fumished  to  said  building." 

At  tbe  time  the  contract  was  signed,  Segari 
owned  certain  lots  on  Park  Place.  He  sub- 
sequently  purdiased  lots  on  Oily  Park  ave- 
nue,  In  the  immediate  vicinity. 

By  ai^eement  with  S^rl,  the  builder 
pnxweded  to  construct  the  house  on  the 
last-mentioned  lots,  but  abandoned  the  Job 
before  the  building  was  finished. 

After  putting  the  contractor  and  the  Indem- 
nity Company  in  default,  Segari  finished  tbe 
building  according  to  ibe  contract,  and  at  a 
cost  of  $1,911.53  over  and  above  the  balance 
of  the  price  retained  by  him.  Including  de- 
murrage. 

There  were  a  number  of  bills  of  subcon- 
tractors and  materialmen  recorded  against 

tbe  bnildlng. 

Segari  sued  Hazzel  and  the  Indemnity  com- 
pany to  recover  the  said  sum  of  fl,911.53, 
and  to  compel  them  to  pay  and  discharge 
the  recorded  bills  aforesaid.  Subsequently 
tbe  BubcoQtractors  and  materialman  sued 
Segari,  who  on  the  advice  of  counsel  paid 
their  claims,  with  subrogation.  Segari  then 
by  amended  petition  sought  to  recover  Judg- 
ment against  the  defendants  In  solldo  for 
the  sums  so  paid.  '  The  defense  of  the  indem- 
nity company  to  the  original  demand  was 
nonliability,  on  the  ground  that  the  bond 
covered  a  building  to  be  erected  on  a  dif- 
ferent square  of  ground  from  that  on  which 
the  building  was  actually  constructed. 

Tbe  indemnity  company  excepted  to  the 
amended  petition,  on  the  grounds  that  it 
(.'hanged  tbe  Issues  and  came  too  late  after 
evidence  had  been  adduced  on  the  orlglDal 
demand  and  answer.  The  exception  was 
overruled,  and  evidence  was  adduced  on  the 
amended  petition,  to  all  which  the  Indemnity 
company  objected  and  reserved  proper  bills 
of  exception. 

Judgment  was  rendered  In  favor  of  the 
Indemnity  company,  and  plaintiff  has  ap- 
pealed. 

Tbe  amended  petition  did  not  change  tbe 

iBBUik 


WbetbOT  tt»  Indonnity  company  paid  tbe 
recorded  claims  to  the  or^nal  owners  or 
to  plaintiff,  OB  tbelr  wwrigtHf^  with  subroga- 
tions, was  immaterial  to  tbe  issue  of  liability. 

substance  ct  tbe  demand  was  not  Blt»^ 
ed.  Code  Fnc  art  419.  Tbe  time  of  tbe 
allowance  was  a  mat^  In  the  dlacr^ion  of 
tbe  trial  court.  A  ruling  which  causes  mere 
delay  in  the  proceedings  Is  not  reviewable 
on- appeaL 

The  crucial  question  In  tbe  case  is  whether 
tbe  Indemnity  company  was  rdieved  fnwi 
liability  by  tlie  change  In  tbe  cmitract  as  to 
tbe  place  whereon  tbe  building  was  to  be 
constructed. 

It  is  to  be  noted  that  the  place  is  not 
otherwise  described  than  "as  property  be- 
l<mglng  to  said  Segari  situated  mi  Park  Place 
near  01^  Park  avoiue." 

When  the  contract  was  signed  the  plaintiff 
owned  four  lots  fronting  Cl^  Park  Row. 

The  bouse  was  constructed  on  two  lots  in 
the  same  square  fronting  on  City  Park  Boule- 
vardt  which  plalntlft  acquired  after  the  cm- 
tract  was  encuted. 

We  assume  that  tbe  term  "Park  Place" 
was  used  to  designate  the  small  subdivision, 
although  no  such  name  appears  on  the  plat 
filed  In  the  record. 

Hence,  the  contract  on  its  face  does  not 
show  where  the  property  was  located  save 
by  reference  to  "Park  Place,**  which  Itself 
Is  not  Identified  on  any  map  or  plat  It  Is 
true  that  by  Investigation  and  Inquiry  we  can 
ascertain  that  tbe  parties  bad  in  their  minds 
the  square  or  subdivision  fronting  on  City 
Park  Boulevard  and  the  lots  belonging  to  ihe 
plaintiff  on  City  Park  Row. 

But  these  lots  are  not  de8crit>ed  with  suf- 
ficient certainty  to  Identic  them.  "Proper- 
ty" Is  a  very  vague  term  and  is  used  in  the 
contract  to  Indicate  ground  of  some  kind 
belonging  to  tbe  plaintiff.  The  record  of  tlie 
act  conveyed  to  third  persotts  no  notice  of 
the  particular  piece  of  ground  in  contempla- 
tion of  the  parties. 

Under  the  vague  description  In  tbe  con- 
tract, the  particular  location  of  tbe  bnildlng 
was  not  fixed  or  determined. 

On  the  face  of  the  Instrument  it  does  not 
appear  that  the  particular  site  of  the  build- 
ing was  of  any  importance,  as  the  parties 
contented  themselves  with  indicating  a  sub- 
division without  describing  any  particular 
portion  thereof.  As  to  the  builder  and  his 
surety,  they  had  no  interest  In  the  particular 
location  of  the  building,  provided  the  plain- 
tiff owned  the  ground  on  whldi  It  was  to 
be  erected. 

Plaintiff's  obligation  was  to  furnish  the 
necessary  ground  in  Park  Place  for  the  erec- 
tion of  the  building.  Provided  plaintiff  fur- 
nished tbe  site  as  soon  as  the  contractor  was 
ready  to  commence  woA.  the  latter  and  bis 
surety  had  no  right  to  complain. 

Gotmsel  for  the  Indemnity  company  rely 
on  tbe  case  of  United  States  v.  Boecker,  21 
WalL        22  L.  Ed.  472.   That  case  was  a 
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miK  agahut  a  saretar  on  a  dlstUler'a  bond, 
wUdi  rwited  that  a  cwtain  peratm  was  abont 
to  be  a  dlstUlCT  at  the  corner  of  two  certain 
itreetB,  and  It  was  shown  that  he  had  es- 
tablisbed  a  distillery  four  HinareB  distant 
fftm  the  place  mmtloned.  A  majority  of 
the  court  decided  tlut  the  surety  was  not 
liable  fbr  taxes  assessed  against  the  d^end- 
ant  In  respect  to  bis  business  of  distilling 
carried  on  at  a  place  different  from  the 
<me  nominated  In  the  bond.  In  the  majority 
4vlnlon,  It  Is  stated  that  the  statute  required 
the  dlstlllar  to  gin  the  assessw  notice  of 
the  place  where  tlie  business  was  to  be  car^ 
ried  on,  and  that  **tbe  designation  of  the 
place  te  made  Impwtant  to  the  distiller,  to 
his  sureties,  and  to  the  gonnunent  in  ser- 
•oal  reqtecta.'*  The  court  reached  the  eon- 
clnsUm  that  the  designation  of  the  place  was 
«f  the  essence  of  the  contract,  and  that,  no 
distillery  having  been  carried  on  at  tiie  place 
named  In  the  bond,  the  c<mtract  never  took 
effect 

The  view  of  the  minority,  consisting  of 
fintr  justices,  was  that  the  deslgnatkm  of 
the  place  was  no  part  of  the  substance  of 
the  oondltkm,  which  was  that  the  dlstlllw 
was  going  to  engage  In  the  business  of  dls- 
tming  in  the  district,  and  that  the  sureties 
guaranUed  his  compliance  with  the  law. 

In  Miller  t.  Stewart,  9  WalL  681,  6  U 
Ed.  189.  a  deputy  collector  of  taxes  gare  a 
bond  with  sure^  fm  eight  townships. 

Tbwe  was  afterwards  another  township 
Intrallned.  making  nine  In  all.  The  court 
pnpaiy  held  that  this  was  a  change  In 
the  contract  which  released  the  surety,  as  It 
increased  his  liability. 

In  tbB  case  at  bar,  there  has  been  no 
'diange  in  the  stipulattons  of  the  contract; 
and  the  only  question  for  solution  Is  whether 
the  place  vaguely  designated  In  the  contract 
as  the  site  of  the  proposed  building  Is  of  the 
sabstance  of  tlie  obll^tEoa  We  do  not  think 
ao,  for  the  reasons  already  stated. 

It  was  a  matter  of  no  importance  te  the 
contractor  or  snre^  on  what  particular  lots 
in  the  subdWlslon  the  house  was  erected. 

Neither  the  contractor  nor  the  surety  made 
any  objections  to  the  construction  of  the 
bnlldlng  on  the  Iota  purchased  after  the  con- 
tract was  made.  The  house  was  constructed 
under  the  terms  of  the  contract  and  In  ac> 
cordance  with  the  plans  and  spedflcatlons 
attached  thereto.  If  the  contractor  had  fln- 
isbed  the  building  pursuant  to  the  terms  of 
the  contract,  all  of  its  obligations  would  have 
been  discharged. 

The  contention  that  plaintlflF,  after  hav- 
ing consented  to  tbe  erection  of  the  building 
oa  a  particular  site,  could  have  compelled 
the  contractor  to  duplicate  the  structure  on 
the  site  first  cont^uplated,  Is  without  merit. 

It  might  as  well  be  a^ed  that  a  purchas- 
er, having  consented  to  receive  the  property 
at  a  place  other  than  that  desli^ated  In  the 
•contract  can  compel  a  second  delivery.  The 


place  of  performance  may  be  waived  without 
affecting  tbe  binding  force  of  a  contract 

The  consent  change  of  location  did  not  al- 
ter the  obligation  of  the  contractor  to  build 
or  the  obligation  of  the  owner  to  pay  for  tb» 
work. 

The  Supreme  Court  ot  the  United  States, 
In  speaking  of  the  discharge  of  a  surety  on 
account, of  some  changes  by  agreement  In 

the  execution  of  a  contract,  said : 

"There  most  be  another  contract  rabstltnted 
for  tbe  original  contract,  or  some  alteration  In 
a  point  so  material  as  in  effect  to  make  a  new 
contract,  without  the  surety's  consent,  to  pro- 
duce that  resalt."  Benjamin  v.  HUlard.  28 
How.  149,  16  U  Ed.  618. 

In  the  case  at  bar  the  site  was  of  no  Im- 
portance to  the  contractor  or  tbf  surety,  and 
tbe  change  of  site  was  mer^  a  matter  of  ac- 
commodation to  the  ownw,  and  did  not  alter 
or  change  tlie  bolkUng  contract  in  any  ma? 
terlal  point 

The  following  itans  are  estebllsbed  by  the 
evidence,  and  we  give  dates  firom  whteh  In- 
tnest,  at  the  rate  of  5  per  cent  per  a"num, 
ctmmiaices  to  run,  vis. : 

Amoont    Itit«rMt  from 

Coot  of  finlablag  houM  tnd 
demurrage   |1,9U  63  April  10th,  IMS 

Bill  Jos.  Demourelle  h  Bona.     510  TS      "    16  " 
"  Zimmerman  BU,  Co....      M  BO     ■<    u "  " 

"  Lorffler  Co   171 28     •<    16  " 

"  Albert  Bmndla   297  00  20 "  ** 

"  Ctasfc    Stopper   KB  00  »"  " 

"  Henry  HanBloo   S84  M     «  •• 

"  J.  J.  Zelgler   160  00  «««"•« 

"  H.  F.  1>wls  A  CO.   806  76     "    M  "  " 

Total   ¥4,031  68 

The  Dursnd  dahn  Is  estebtlshed  tin 
evldoie^  but  we  can  find  no  tranter  of  the 
account  to  the  plaintiff.  His  testimony  to 
payments  Is  general  and  refers  to  transfen 
filed  In  evidence. 

The  chiim  of  J.  T.  Rocca  for  $923.12  and 
the  <daim  of  A.  Baldwin  &  Go^  for  |11S 
are  slwwn  to  be  correct  as  to  amounts,  but 
there  Is  no  satisfactory  evidence  that  any 
definite  amount  of  the  materials  furnished 
were  used  In  the  construction  of  the  building. 

Plaintiff  will  be  nonsuited  on  the  for^co- 
Ing  three  Items.  The  surety  under  tbe  terms 
of  tbe  contract  Is  bound  only  for  materials 
used  in  tbe  construction  of  the  building. 

Plaintiff  obtained  Judgment  against  the  de- 
fendant Mazzel,  and  has  appealed  therefrom 
to  correct  and  fix  the  dates  from  which  Inter- 
est Is  to  ran. 

It  Is  therefore  ordered,  adjudged,  and  de 
creed  that  the  Judgment  against  Frank  E . 
Mazzel  be  amended  so  as  to  make  Interest 
commence  to  run  on  the  sum  of  $923.12  from 
April  20,  1905,  and  on  tbe  sum  of  $115  from 
April  28,  1905,  and  on  the  sum  of  $90.13  from 
June  8,  1905,  and  on  all  other  sums  as  herein- 
t)efore  stated,  and  that  as  thus  amended  said 
Judgment  be  affirmed;  and  It  is  further  or- 
dered, adjndged,  and  decreed  tbat  the  Judg- 
ment In  favor  of  the  ^tna  Indemnity  Com- 
pany be  reversed,  and  It  Is  now  ordered  and 
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decreed  that  tbe  'plaintiff,  Simon  Segarl,  do 
have  and  recover  of  the  said  ^tna  Indemnity 
Company,  defendant  herein,  the  full  Bum  of 
$4,032.58,  with  legal  Interest  on  the  soma  and 
from  the  dates  aet  forth  In  the  foregoing  opin- 
ion, and  costa  of  salt ;  and  It  further  ordered 
and  decreed  that  plaintiff's  demand  as  as- 
signee of  Gilbert  Dnrand,  A.  Baldwin  &  Co., 
and  J.  V.  Rocca,  he  dismissed  as  In  case  of 
nonsuit,  and  that  defendants  pay  costs  of 
appeal 


(IIQ  La.) 

No.  15,801. 

SIMMONS  T,  SHRRVF.rOTlT  OAS.  KLRC- 
TEIC  LIGHT  &  POWER  CO.,  Limited, 
et  aU    8MULLINS  r.  SAME. 

(Supreme  Court  of  Tjoutsiana.   April  0.  1906. 
Rehearing  Denied  May  21,  1906.) 

GlECTRICITT— UAIHTEHAnOS  Of  WlBB»— NlG- 

LIOENCB. 

Due  care  requires  of  those  using  wires  or 
cMiductors  of  electricity  so  to  place  and  main- 
tain tbem  with  reference  to  similar  conducting 
agencies  that  dangerous  contact  be  not  probable  ; 
and  where  wires  maintained  concurrently  by 
different  parties  are  so  erected  or  strung  that 
they  are  Iltoly  to  touch,  possibly  with  destruc- 
tive coasequences,  either  or  both  parties  must 
make  efforts  to  remedy  such  dangerous  condi- 
tion, and  If  an  injury  occurs  through  the  neg- 
lect of  such  duty,  both  are  liable. 

[Ed.  Note.— For  cases  in  point,  see  toL  18, 
Cent  Dig.  Electricity.  19.] 

Breanx,  C.  J.,  disseoting  in  part 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  TfaomaB  Fletcher  Bell, 
Jndge. 

Actions  by  J.  B.  Simmons  against  the 
Sbrereport  Gas,  Electric  Light  &  Power  Com- 
pany, Limited,  and  the  Shreveport  Telephone 
Company,  and  by  J.  M.  Smullins  against  the 
same  defendants.  Judgments  for  plalntUb, 
and  defendants  appeal.  Affirmed. 

Alexander  &  Wilkinson,  for  appellant 
Shreveport  Gas,  Electric  Light  &  Power  Co. 
Wise,  Randolph  &  Bendall,  for  appellant 
Shrev^rt  Telephone  Oo.  Hall  &  Jack,  tor 
appellees. 

PROVOSTT,  J.  The  wires  of  the  two  de- 
fendant companies  are  on  the  same  side  of 
the  street  The  telephone  company's  posts 
are  taller  than  those  of  the  electric  light 
company,  and  Its  wires  are  strung  10  feet 
higher.  For  connecting  with  a  house  on  the 
other  side  of  the  street  two  of  the  telephone 
wires  were  run  slanting  downward  to  a  lower 
poet  on  the  same  side  of  the  street  a  distance 
of  about  80  feet,  then  across  the  street  to  the 
house,  then  down  the  side  of  the  bonse,  and 
finally  under  the  house,  two  feet  from  the 
ground.  On  their  way  downward  they  pass- 
ed through  the  fleet  of  wires  of  the  electric 
light  company.  This  brought  one  of  them  so 
close  to  one  of  the  heavily  charged  wires  that 
the  two  would  toncb  In  oscillating;  and  the 


result  was  that  the  Insolation  of  the  heavily 
charged  wire  was  either  worn  off  or  binmt 
off,  and  that  the  otherwise  harmless  wire 
going  to  the  house  became  itself  dangerously 
charged.  This  situation  had  lasted  more 
than  nine  months,  and  the  telephone  had 

'been  removed  from  the  house  for  more  than 
three  months,  when  the  accident  occurred 

I  which  has  given  rise  to  this  suit 

The  two  little  sons  of  the  plaintiffs  In 
these  suite  while  at  play  near  the  house  came 
In  contact  with  the  wire.  Both  were  knock- 
ed senseless,  and  remained  unconscious  some 
time.  Young  Simmons  soon  revived.  His 
only  other  injury  waa  a  bum  In  the  hand 
which  necessitated  his  carryhig  the  member 
In  a  sling  for  two  months,  and  wtilcb  has 
left  no  trace  except  a  large  scar  across  the 
palm  and  a  slight  contraction  of  the  web 
between  the  thumb  and  the  forefinger,  sudi 
as  win  affect  the  use  of  the  hand  but  very 
little.  Young  Smullins  remained  unconscious 
for  (our  hours.  The  little  finger  of  bis  rl^t 
hand  was  burnt  off  entirely;  the  next  flng^ 
was  BO  burnt  as  to  have  to  be  amputated  Just 
below  the  first  Joint ;  It  or  what  is  left  of 
It,  and  the  middle  finger  are  now  bent  rigidly 
Inward,  useless  and  deformed,  cnK^lng  side* 
ways;  the  end  of  one  a  stub,  and  the  end  of 
the  other  shrunk,  and  dwarfed,  and  peaked. 
In  addition  to  this,  bis  scalp  was  burned  a 
space  some  five  or  six  Inches  In  diameter, 
and  through  the  skin,  and  through  the  oatw 
layer  of  bone,  which  afterwards  sloughed  off. 
Two  numtbs  after  the  accident  an  operation 
became  necessary,  and  a  circle  of  fonr  ox  five 
inches  of  the  dead  bone  wu  cut  off.  At  the 
time  of  the  trial,  which  was  six  months 
after  tiie  accident,  the  physicians  thought  the 
wound  would  beal  In  about  seren  or  dgfat 
we^a;  but  that  grafting  might  become 
necessary,  and  that  the  place  would  remain 
permanently  bald. 

The  defendants  are  sought  to  be  h^d  re- 
sponsible in  Bolldo.  The  tetephmie  company 
admits  Its  negligence,  and  its  liability  tat 
whatever  amount  of  damages  the  nature  of 
the  case  may  warrant  It  complains,  how* 
ever,  of  the  award  of  the  Jury  as  excessive. 
That  award  Is  $500  In  the  Simmons  Case, 
and  $8,150  In  the  Smullins  Case.  If  the  vei^ 
diet  had  been  somewhat  less  the  court  would, 
perhaps,  have  liked  it  better;  but  It  Is  not 
80  manifestly  excessive  as  to  require  reduc- 
tion. 

The  negligence  charged  against  the  electric 
light  company  Is  that  it  tolerated  this  faults 
and  dangerous  construction,  and  th««after 
failed  to  keep  Its  own  wires  suffldentiy  In- 
sulated to  prevent  ttae  transmission  of  the 
current 

On  the  side  of  the  company  tt  is  argued 
that  It  does  not  suffice  for  a  plaintiff  to  make 
his  case  probable,  that  he  must  make  It  cer- 
tain, and  that  the  plaintiffs  In  this  case  have 
failed  in  making  their  case  certain,  becanae, 
for  all  that  iqq;>ears,  the  InsnlatUm  on  the 
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electric  l^ht  wire  may  hare  been  burnt  off 
BO  recently  that  tbe  company  bad  not  bad 
time  to  disooTer  the  defect;  and  that  this 
view  of  the  case  Is  rendered  all  the  more  prob- 
able  from  tbe  fact  that  tbe  couipany'B  as- 
tern of  construction  was  of  the  best  and  Its 
mode  of  Insulation  of  the  most  approved  kind; 
and  that  tbe  preceding  day  had  been  a  wet 
day,  when  the  burnlns  of  the  Insulatton  might 
bave  taken  place. 

It  t>  further  argued  that  conceding  negli- 
Cence  on  the  part  of  the  electric  light  com- 
pany, anch  negligence  was  not  the  proximate 
cause  of  the  Injury;  but  that  tbe  proximate 
cause  was  the  subsequent  Intervening  and 
Independent  act  of  the  telephone  company, 
first.  In  leaving  the  wires  In  position  after  the 
removal  of  the  phone,  when  they  had  ceased 
to  be  of  any  utility;  and,  secondly.  In  not 
properly  Insulating  them.  It  is  urged  that 
the  dty  ordinances  required  the  telepbone 
wires  to  be  insulated,  and  that  tbe  electric 
llCbt  company  had  the  right  to  assume  that 
tbe  telepbone  company  would  do  Its  duty. 

In  answer  to  this  argument  we  will  say 
tbet,  as  a  matter  of  fact,  it  Is  not  true  tbat  the 
•Itoatlon  would  have  been  without  danger 
If  tbe  telephone  wires  bad  been  properly  In- 
ralated  and  the  phone  not  removed;  tbe  evi* 
dence  abows  tbe  contrary.  The  construction 
was  orii^nally  and  in  Itself  so  manifestly 
dangerous  tbat  the  president  of  tbe  electric 
llglit  company  aays  he  would  have  protested 
asalnst  It  U  he  had  known  of  It.  Such  being 
ttie  case,  it  can  make  no  difference  whether  the 
inralation  bad  worn  off  or  burnt  off.  Indeed. 
If  defoidanlfa  electrician  Is  to  be  believed 
that  in  wet  weather  the  insulation  becomes 
soft  and  lets  tbe  current  through  and  bums 
off  even  on  slight  contact  wltii  another  wire, 
tbe  Gonstmctlon  was  all  tbe  Tome  dangerons, 
tor  in  that  case  Insulation  would  have  beoi 
no  protection.  But,  aa  a  matter  of  fac^  tbe 
Inaalatlon,  wbetber  by  robbing  m  burning 
had  been  off  for  some  time  when  the  accident 
happened;  the  wires  were  worn  bright  where 
they  toudied,  which  shows  tbat  they  must 
have  been  robbing  against  each  other  for 
some  time;  hmg  enough,  surely,  for  the  com- 
pany to  have  bad  ample  time  In  which  to 
hare  diMwraed  tb»  defect,  by  proper  Inapec- 
tlon,  and  corrected  it. 

But  we  prefer  to  rest  tbe  case  on  tbe  in- 
omteatlble  ground  of  tbe  fallnre  <rf  tbe  elec- 
tric Usbt  ecnqwny  to  have  known  <tf  and 
remedied,  this  defective  constmctlon  which 
had  been  a  standing  menace  for  more  than 
nine  mcmtba.  Tbe  law  on  the  subject  Is  well 
stated  In  tbe  following  ^cerpt  ftom  Oyc 
4lt4,  foonded  in  part  on  tbe  deddon  of  this 
eoort  In  tbe  case  of  Hebert  v.  [jake  Charles 
Ice  Co.,  m  La.  522,  S5  South.  781,  6i  L.  B. 
A.  101, 100  Am.  St.  Bep^  S05.  to  wit: 

"Doe  care  requires  of  those  using  wires  or 
emdactora  of  electricity  so  to  place  and  nuin- 
tain  them  with  reference  to  similar  condacting 
ageadeR  that  dangerous  contact  is  not  probable ; 
and,  where  wires  maintained  coocarrently  by 


different  parties  are  bo  erected  or  strung  that 
one  is  likely  to  fall  upon  or  come  in  contact 
with  the  other,  thereby  producing  possible  de- 
structive consequences,  either  or  both  of  them 
must  make  efforts  to  abate  such  dangerons  con- 
dition, and  if  an  injury  occurs  througa  a  neglect 
of  encb  duty,  both  are  liable." 

The  1^1  sltoatlon  of  electric  light  and  pow- 
er  companies  sending  this  potent  fluid  along 
their  wires  may  be  illustrated  by  comparliq; 
it  to  that  of  a  showman  conveying  a  caged 
tigw  through  the  streets  of  a  crowded  city. 
The  showman  must  not  only  make  sure  of 
the  cage,  and  not  himself  open  tbe  door,  but 
be  vigilant  In  seeing  tbat  nobody  else  opens 
the  door.  He  could  hardly  expect  tbat  he 
would  be  heard  to  plead  that  some  negligent 
person  had  opened  the  door.  Of  course,  the 
situation  Is  incomparably  move  complicated 
in  tbe  case  of  an  electric  light  or  power  com- 
pany with  its  system  of  wires  pervading  an 
entire  <dty,  and  the  appreciation  of  the  facts 
in  particular  cases  may  be  proportionally 
more  difBcolt;  but  the  principle  la  the  same. 
Indeed,  tbe  prisoner  of  the  company  is  more 
sleepless  and  subtie  and  In  Its  stroke  mwe 
quick  and  sure,  whence  the  need  of  even 
greater  villgance  in  keeping  It  aafe  within 
its  prison  vrire. 

Under  this  view  of  tbe  matter  the  negli- 
gence of  tbe  electric  light  company  continued 
down  to  the  moment  of  tiie  accident,  and 
hence  was  its  proximate  cause. 

We  have  not  looked  Into  tbe  complaints 
against  the  charge  of  tbe  ]ud^.  They  would 
be  no  ground  for  remanding  tbe  case  even  If 
well  founded.  Where  all  the  evidence  Is  In  the 
record  this  court  must  proceed  to  pass  on  the 
case  finally.   Hennen,  p.  82,  No.  6. 

Judgment  affirmed. 

BRBAUX,  C.  J.  I  concur  In  the  oplnton 
and  decree,  and'  dissent  only  regarding  tbe 
amount  I  think  It  Is  excessive. 


aiO  La.) 

No.  15,882. 

BURNS  V.  CRESCENT  GUN  &  BOD  CLUB. 

(Supreme  Court  of  Louisiana.  April  9.  190G. 
Rehearing  Denied  May  21,  1006.) 

1.  NAvtoABLE  Waters  — What  Constttutb. 

A  stream  is  not  navigable  unless  its  navi- 
gability is  shown  by  evidence ;  L  e.,  navigability 
is  a  question  of  fact. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S7, 
Cent  Dig.  Navii^ble  Waters,  I  16.] 

2.  iNJUKOTiOH  —  Navigable    Watibs  — Ob- 
BTBncTiNG  Use, 

One  of  the  streams  is  naTigable,  to  that 
extent  the  Injuuctiim  sued  for  by  pulnUff  in 
maintained. 

3.  Same. 

It  does  not  appear  tbat  tbe  other  streams 
and  waters  are  navigable,  although  it  appears 
that  occasionally  pirogues  end  skiffii  have  been 
pulled  over  them.  The  ponds  and  bayous  are 
grass-choked  bodies  of  water. 

[Ed.  Note. — For  cases  in  point,  ses  voL  87, 
Gent.  Dig.  Navigable  Waters,  H  7*  9J 
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4,  Sahb. 

They  do  not  form  part  of  the  lake  or,iti 
«bwe8.  Their  watera  an  not  those  of  the  lake,  ai- 
though  they  at  times  feel  the  palsatioiu  of  its 
tide.  Tbe;r  are  coatainera  of  fresh  water,  and 
■drain  prairies  and  bayous. 

[Ed.  Note.~For  cases  in  point,  aee  voL  87. 
Cent.  Dig.  Navigable  Watera,  |  S.] 

(Syllabus  by  the  Court) 

Appeal  from  CItII  Dletrict  Court,  Paiiali 
of  Orleans;    Walter  Byen  Sommervllle, 

Judge. 

Action  by  P.  H.  Bums  against  tlie  Ores- 
cent Gun  &  Rod  Club.  Judgment  for  de- 
fendant,  and   plalntlfT   appeals.  Affirmed. 

William  T.  Seeber  and  J.  ZadL  Spearing, 
tor  appellant  Philip  Btevoia  Gidifire,  for 
appellee. 

BREAUX,  C.  J.  The  petition  sets  forth  sub- 
stantially tlie  following  cause  of  action: 

The  right  of  fishing  in  Irish  Bayou,  Little 
Irish  Bayou,  Second  Branch  Bayou,  and 
Bayou  CastlgUone;  all  near  Lake  Pontchar- 
traln,  within  the  limits  of  the  parish  of 
Orleans,  near  the  city  of  New  Orleans. 

Petitioner  avers  that  he  and  a  number  of 
others  have  for  many  years  been  engaged  in 
Ashing  in  the  waters  near  Lake  Pontchar- 
traln  for  profit  and  pleasure.  He  alleges 
fliat  the  defendant  club,  its  officers,  memt>er8, 
and  agents,  have  prevoited  him  and  otiiers 
not  members  of  tlie  dub  from  Ashing  In 
tiiese  waters. 

An  Injunction  was  Issued  at  his  instance, 
enjoining  the  club  from  Interfering  with 
bis  rights  and  Oat  of  oUiers  to  fish  In  tbese 
waters. 

The  defendant  claims  that  it  Is  in  legal  pos- 
session of  all  the  lands  in  which  these  bodies 
of  water  are  situated.  It  claims  the  sole 
and  exclusive  right  to  flsh  In  these  waters 
and  to  prevent  others  from  fishing  therein. 
Defendants  aver  that  they  are  unnavlgable 
bodies  of  water  within  their  lands,  and  that 
they  form  an  Integral  part  of  their  premises. 

According  to  a  chart  of  the  United 
States  in  evidence,  Irish  Bayou  Is  on  the 
east  side  of  a  point  which  extends  into  Lake 
Pontchartraln  and  connects  by  water  with 
Irish  Lagoon,  and  through  the  lagoon  con- 
nects with  Bayou  CastlgUone,  which  con- 
nects to  the  west  of  the  point  or  strip  of 
land  with  Lake  Pontchartraln. 

The  lagoon  la  a  large  pond  or  diminutive 
lake. 

The  contention  of  plaintiff  Is  tiiat  these 
form  a  chain  of  streams  that  have  been 
navigable  and  that  are  still  Impressed  with 
the  character  of  navigability;  that  they  are 
a  cutoff  In  the  navigation  of  Lake  Pontehar- 
traln. 

In  the  acts  for  the  admission  of  the  states 
of  Tjouislana  and  Mississippi  Into  the  Union 
It  was  declared  that  the  river  Mississippi 
and  the  navigable  rivers  and  waters  leading 
Into  same  or  Into  the  Oulf  of  Mexico  shall 
be  common  highways  and  forever  free.  Act 
Feb.  20, 1811;  c.  21.  I  S,  2  StaC  642. 


Evidently  the  owner.  In  letting  out  the 
property  In  question,  was  decidedly  Im- 
pressed with  tlie  Idea  that  there  were 
navigable  waters  within  tbe  limits  of  his 
land,  for  tbe  act  of  lease  contains  the  follow- 
ing: 

"Lessees  bind  themselves  not  to  obstruct  the 
navigation  in  any  navigable  rt reams  on  the 
property." 

The  only  streams  on  the  land  are  those  be- 
fore mentioned. 

It  is  not  very  long  since  the  defendant 
began  to  Insist  upon  the  ri^t  to  fish  in  the 
waters  before  named  and  upon  the  rl^^t  to 
exclude  all  others. 

As  well  state  at  this  time  tliat  witnesses 
stated  that  perdb,  green  trout,  or  black 
bass,  distinctly  fresh-water  fish,  are  the  in- 
habitants of  -flw  bayous  and  lagoons,  and 
that  there  are  no  sallrwatar  flsb  in  the  la- 
goons and  bayous,  dUfomit  from  the  fish  In 
llie  lake,  whicb  are  commonly  speckled 
trout,  sheep-head,  and  other  salt-water  fish. 

The  waters  in  the  various  bayous  are  af* 
fected  by  tbe  ebb  and  flow  of  the  tide  from 
the  lake.  Irish  Bayou  Is  a  large  bayou  of 
about  200  feet  in  widUi  and  at  least  15  feet 
In  depth.  Irish  Lagoon  Is  a  grassy  body  of 
shallow  water,  about  a  mile  In  length  and  a 
half  a  mile  in  width. 

Our  brother  of  the  district  court.  In  a 
well-considered  opinion,  held  that  the  lagoons 
and  small  bayous  are  not  navigable,  but  that 
Irish  Bayou  la  navigable,  and  rendered  Jndg* 
ment  sustaining  plalntUTs  Injunction  as  to 
Irish  Bayou,  and  rejected  the  remainder  of 
the  demai^. 

Plaintiff  appealed.   Defendant  answered 
tbe  appeal,  and  uked  fOr  an  amraidment 
the  Judgment 

We  meet  witli  no  Ufflcully  In  boUlbig  that 
Irish  Bayou,  by  reason  of  its  width  and 
depth,  is  a  navigable  stream.  We  readily 
agree  with  tbe  opinion  of  the  district  judge 
to  which  we  have  just  referred. 

When  the  owner  by  the  term  of  bis  lease, 
made  some  time  ago  to  the  defendant,  spe- 
cially, as  we  have  before  mentioned,  referred 
to  tbe  navigable  streams  which  be  desired 
protected,  be  must  surely  have  intended 
Irish  Bayou,  which  Is  a  deep  and  large  bayou, 
capable  of  receiving  vessels  of  large  tonnage. 
It  Is  a  safe  harbor,  and  has  received  storm- 
tossed  boats  and  afforded  them  ample  pro- 
tection. It  is  a  large  Indentation  on  the 
coast  of  the  lake  and  Is  In  that  ll^t  hlfi^ly 
useful.  It,  as  well  as  the  lake.  Is  an  arm  of 
tbe  sea,  not  susceptlble  of  private  ownership. 

It  has  long  since  been  held  that  Pontchar- 
traln is  an  arm  of  tiie  sea.  Ullne  t. 
Olrodeau,  12  La.  825.  Reaffirmed  In  Zeller 
V.  Yacht  Club,  S4  La.  Ann.  839. 

Irish  Bayou,  being  as  deep  as  tbe  lake, 
directly  connected  with  it,  as  a  harbor  is 
as  useful  as  the  lake  Itself. 

This  disposes  of  Irish  Bayou. 

We  are  brought  to  the  other  waters,  notn- 
bl}',  Irish  Lagoon,  Little  Irish  Bayou.  Second 
Branch  Bayou,  and  the  Bayou  CastlgUone. 
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We  vill.  In  ft  few  words,  eliminate  Irish 
Lagoon  from  consIdenUon.  It  to  filled  wltb 
sea  grass  nearly  all  flie  year,  1^  which  It 
Is  choked  and  through  whldi  llie  passage  Is 
possible  in  pirogues,  and  small  boats  <Milr 
wlfli  some  exertion.  It  has  no  cSuumel,  and 
its  waters  are  not  ttie  same  as  those  of  tiie 
lake;  fbr  In  It  are  found  the  ftesh-water 
fish  to  which  we  bare  befMe  refuted.  The 
prairies  and  bayons  above  ponr  th^  fresh 
watos  Into  this  pond  or  lakfe  It  cannot  be 
■considered  In  the  ll^t  of  a  navigable  stream. 
No  schooner  m  water  craft  of  any  Import* 
.anoe  ever  fonnd  Its  way  IliroDgh  this  lagoon. 
It  Is  not  navigably  nor  can  It  be  considered 
.a  part  of  Lake  Pontchartrain  or  any  part  of 
Its  shores.  It  la  a  container  of  fresh  water 
and,  white  It  may  be  affected  by  the  ebb  and 
tow  from  the  lake,  It  Is  not  a  salt-water 
iKHid  or  lake. 

Second  Brandi  Bayon  and  little  Irish 
Bayou,  Ae  oth«  water  courses  named,  are 
far-streams,  mere  rivulets  of  no  Importance 
whatever  as  relates  to  navigation. 

In  the  words  of  Chief  Justice  Shaw  In 
Rowe  V.  Bridge  Oorp.,  23.  Plbk.  (Maes.)  344: 

"It  Is  not  eTei7  small  creek  In  which  a  fish- 
ins  akiff  or  gunning  canoe  can  t>e  made  to  float 
at  bich  water  which  is  deemed  naTigable ;  bat 
in  orwr  to  give  it  the  character  of  a  navigable 
-stream  it  must  l>e  generally  and  commonly  use- 
fol  to  some  parpose  of  trade  or  agricultare." 

Bayon  Gastlgllone,  the  last  requiring  our 
attention,  has  the  appearance  of  having 
a  little  more  imptHrtance.  It  has  some  per- 
-sistrace;  for,  although  the  hands  of  Industry 
have  placed  a  levee  across  Its  mouth,  not  far 
from  the  lake,  it  none  the  lees  continues  to 
flow.  Besides  the  members  of  the  defmdant 
club  constructed  a  canal  that  would  render  it 
dry,  as  they  thou^t;  but  it  still  flows  on 
jind  has  a  few  feet  of  water,  sometimes 
sought  after  by  the  active  boatmen  or  skifC- 
tnen.  It  still  communicates  with  the  lake. 
Hie  same  waters  which  flow  through  it  are 
Qie  waters  of  the  lake.  Occasionally  at  high 
tide  the  fishermen  find  It  convenient  to  enter 
-on  its  waters  to  fish.  But  despite  all  this 
it  is  not  navigable.  It  does  not  contain  suf- 
fldent  water  to  be  considered  In  that  light. 

Navigable  means  when  a  stream  is  large 
enoagb  to  float  a  boat  of  some  size,  engaged 
In  carrying  trade.  It  implies  the  possibility 
•of  transporting  men  and  things. 

It  is  because  navigable  rivers  aitord  a 
way  of  communicating  that  the  t^slature 
has  placed  them  in  the  public  domain.  Laur* 
ent,  vol.  6,  S  9. 

But  plalntifTs  contention  is  in  the  second 
place  tibat.  Lake  Pontchartrain  being  an  arm 
'Of  tile  sea.  Bayou  Castlgllone  forms  a  part 
of  that  arm,  and  If  it  is  not  navigable  it  Is 
open  to  use  as  a  part  of  the  shores  of  the 
lake. 

Tikis  bayou  under  the  law  cannot  be  con- 
sidered a  part  of  the  shore,  for  the  shore  Is 
that  space  of  land  on  the  borders  of  the  sea 
wbldi  is  at  times  covered  by  the  rising,  and 
other  times  la  left  dry  by  the  failing,  tide. 


This  view  Is  sustained  Ixj  all  flie  an- 
tfaorities  we  have  consulted  upon  the  subject. 

TbB  dvU  law  Is  very  plain. 

It  results,  says  Laurent  (volume  6*  $  ft),  that 
then  can  be  no  question  of  the  shores  of  the 
ocean  when  the  land  claimed  as  such  does  not 
bOTder  <m  the  ocean. 

'Hjemitrophe  de  la  met"  are  tiie  words  of 
the  learned  commentator. 

We  have  fonnd  the  same  view  ^pressed 
In  Bandry,  verbo  "Des  Blena,"  |  176, 

The  same  Is  also  the  view  oipresed  1^ 
Dalloi,  vol.  88.  p.  208,  i  106. 

All  agree  that  the  shores  Include  only 
ttM  lands  almg  tiie  sea  or  tte  ocean,  and  do 
not  extend  back  from  flu  one  w  the  otiier. 

For  these  reasons  It  is  ordered,  adjudged, 
and  decreed  that  tiw  judgment  appealed 
from  is  affirmed. 


(116  La.) 
No.  16,021. 

POLIOD  JURT  OF  AVOYELLES  v.  TOWN 
OP  MANSURA. 

(Snprems  Court  of  Loalsiaoa.  April  23.  1906. 
On  BeheaHng,  May  21, 1006.) 

IifjtTNcnoR— Sbcx>hd  Suit. 

A  second  injanction  will  not  be  granted 
while  the-  first  is  in  force,  even  though  at  the 
salt  of  another  party,  if  acting  in  the  same 

interest. 

[Ed.  Note. — ^For  cases  in  polnti  aee  voL  27, 
Cent  IHg.  Injunction,  1 7.] 

(Syllabua  by  the  Gowt.) 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles ;  Gregory  Horatio 
Couvillon,  Judge. 

Action  by  the  police  Jury  of  Avoyelles 
against  the  town  of  Manaura.  Judgment  for 
defendant,  and  plalntUE  appeals.  Affirmed. 

Jos^h  W.  Joffrlon,  Dlst  Atty^  for  ai^l- 
lant   Petwman  ft  Oonvlllon,  for  appellea 

PROVOSTY.  J.  The  parish  of  Avoyelles 
having  voted  prohibition,  and  the  town  of 
Manaura,  one  of  the  towns  of  the  parish, 
having  later  voted  in  favor  of  Belling  in- 
toxicating liquprs,  certain  citizens  of  the 
parish  brought  suit  to  have  It  decreed  that 
the  result  of  the  parish  election  was  binding 
on  the  town  and  permanent  in  Its  effects, 
and  ttiat.  In  consequence,  the  action  of  the 
town  in  holding  an  election  was  illegal,  and 
the  Issuing  of  licenses  to  sell  liquors  would 
be  illegal.  They  asked  for,  and  obtained, 
an  injtmction  forbidding  the  town  authorities 
from  fsBuiog  the  licenses. 

The  defendant  town  excepted  that  the 
plaintiffs.  In  their  mere  quality  of  citizens 
of  the  parish,  were  without  capacity  to  stand 
in  Judgment  In  the  suit. 

Thereupon,  and  pending  the  citizens'  suit, 
the  police  Jury  of  the  parish  filed  the  present 
suit,  which  is  an  exact  repetitiw  of  tliat  of 
the  citisens,  saving  that  the  additional  ground 
Is  urged  tiiat  the  town  authorities  are  pro- 
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poBlng  to  Iseve  the  Hceiues  without  haTing 
Ant  published  a  budget,  as  required  by  law. 

This  last  ground  may  be  dismissed  at  once 
from  conslderatltML  Plainly  the  police  Jury 
has  no  standing  to  litigate  the  question  of 
whetbOT  w  not  the  town  authorities  hare 
published  a  budget 

The  defendant  town  filed  an  exception  of 
Us  pendens,  and,  that  exceptl(a  liaTing  been 
overruled,  filed  a  motion  to  dissolve  the  in- 
junction, on  the  ground  that,  so  long  as  the 
suit  of  the  citizras  was  pendli^c  and  the  in- 
junction obtained  by  them  was  not  set  aside, 
there  could  be  no  danger  ot  the  licenses  being 
issued,  and  ttiat  therefore  the  alleged  fears 
of  the  police  Jury  In  that  regard  were  mani- 
festly groundlesa;  and  on  tlw  further  ground 
that  a  secwd  Injunction  cannot  issue  In 
fitvor  of  persons  allegliv  a  Uke  interest;  to 
restrain  the  doing  <^  the  same  act 

From  a  Judgment  sustaining  this  motion, 
and  dissolving  the  injunction,  tlie  police  Jury 
has  taken  the  presrait  appeal. 

The  Judgment  is  correct  So  long  as  the 
first  injunction  continued  In  full  force,  it 
restrained  the  town  authorities  as  ^ectually 
as  a  thousand  Injunctions  from  the  same 
court  might  do ;  hence  tiie  second  injunction 
was  unnecessary  and  uncalled  for.  "The 
rule  is  that  second  injunction  will  not  be 
gnmted  when  first  Is  in  force.'*  A.'ft  B.  B. 
<tf  Law,  vol.  16,  p.  36S. 

Judgment  aflbmed. 

On  Rehearing. 

On  application  for  rehearing,  plalotlfF  al- 
leges that,  tlie  first  injunction  having  now 
been  set  aside  by  this  court,  it  can  no  long» 
serve  as  ground  for  refusing  the  Injunction 
in  the  Instant  case,  and  that  ccmseguently, 
the  injunction  In  the  instant  case  should  now 
be  maintained,  and  tliat  If  this  Is  not  d<me, 
the  defoidant  will  proceed  to  do  tiM  things 
aoofl^t  to  be  enjoined. 

Our  answer  is  that  If  the  Judgment  ap- 
pealed from  was  correctly  rmdered.  It  must 
be  affirmed,  and  not  reversed;  in  other 
words,  that  tiie  correctness  or  incorrectness 
of  the  Judgment  is  to  be  determined  from 
the  facts  as  they  were  then— as  they  were 
when  the  lower  Judge  acted  upon  them,  not 
OS  they  are  now.  And  so  far  as  concoms 
the  doing  of  the  acts  sought  to  be  mjolned 
our  answer  Is  that  nothing  prevents  the 
idalntifl  from  now  renewing  tlw  demand  of 
the  Instant  suit 

Behearing  refused. 


015  La.) 

No.  16,020: 

POLICB  JURY  OF  AVOYKLLBS  T,  TOWN 
or  MARKSVILLB. 

(Supreme  Court  of  Louisiana.   April  28,  1906. 
On  Rehearfaig,  May  21,  1906.) 

IiijUNCTioN— Second  Suit. 

Same  as  Police  Jury  of  An^elles  v.  Town 
of  Mannuru,  41  South.  2SU 
(Syllahui  by  the  Court.) 


Appeal  from  Fourteenth  Judicial  District 
Court  Parish  of  Avoydles;  Gregory  ^ratio 
Couvlllon,  Judge. 

Act[(»i  by  the  police  Jury  ot  Avt^eUef 
against  the  town  of  Marksville.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Joseph  W.  Joffrion,  DIst  Atty.,  for  ap- 
pellant Coco  &  Couvlllon,  for  apptilee. 

PBOVOSTY,  J.  This  case  involves  pre- 
cisely the  same  Issues  as  that  of  Same  Plain- 
tiff V.  Town  of  Mansura  (Mo.  16,021,  this  day 
decided)  41  South.  2S1. 

For  the  reasons  there  assigned,  the  Judg- 
ment is  affirmed. 

On  Rehearing. 

Rehearing  refused,  for  reasons  stated  In 
case  of  Police  Jury  of  Avt^elleB  Town 
of  Mansura,  ^  South.  251. 


(U6  La.) 

No.  15,97a 

HBNDBRSON  v.  LOUISTIU*E  ft  N.  R.  Ca 

In  re  LOUISVILLE  &  N.  R.  GO. 

(Supreme  Conrt  of  IxxaiBiana.  April  9,  190& 
Rehearing  Denied  June  4,  1906.) 

1.  Cassibbs— Bill  or  L^iro— TKA.nsra^ 
Biaars  of  Pasties. 

A  railroad  company  is  not  bound  by  a  Ult 
of  lading  given  by  its  agent  for  sngar  not  re- 
ceived or  delivered  for  transportation  even  when 
the  instrument  has  been  indorsed  and  traua- 
tierred  to  a  third  pntran  for  value  In  the  nsnal 
course  of  buBinssB, 

[Bd.  Note.— For  eases  In  point  aee  yvL  9, 
Cent  Dig.  Carriers,  H  146,  176.] 

2.  SAin:. 

This  rule  of  commercial  law  was  not  ab- 
rogated or  modified  bv  Act  No.  150.  p.  193, 
of  1868,  making  it  a  felony  tor  any  person  to 
sign  or  issue  false  receipts  or  bills  of  fading  for 
property  not  actnaliy  received  or  delivered. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
CenL  Dig.  Carriers.  H  146,  176.] 

8.  Sake— Nkgotiabilitt. 

Act  Na  160,  p.  193.  of  1868.  makes  nwoti- 
able,  only  receipts  and  bills  of  lading  issued  in 
accordance  with  its  provisiooa  for  property  ac- 
tually received  for  storage,  transportotion,  or 
other  purposes. 

[Ed.  Note. — For  cases  in  point  aeo  vol. 
Cent.  Dig.  Carriers,  |  168.] 

(Sylhibus  by  the  Conrt) 

Action  by  T.  J.  Henderson  against  the 

Louisville  &  Nashville  Railroad  Oonqiany. 
Jndgm«it  for  plaintiff  was  affirmed  by 
the  Court  of  Appeal,  and  d^endants  ai^Ued 
for  certiorari  or  writ  of  review.  Judgment 
reversed,  and  suit  dismissed. 

Denfegre  &  Blair  and  Victor  Levy,  for 
applicant   McCloakey  &  Bowdlct  for  re- 

spondraita. 

LAND,  J.  Plaintiff  as  the  bolder  and  own- 
er of  an  "order  notify"  bill  of  lading  Issued 
by  the  agent  of  defendant  company  at  the 
city  of  New  Orleans,  and  acluiowledging  the 
receipt  of  100  barrels  of  enigar  firom  Drew  & 
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Harvey,  to  be  transported  to  the  city  of 
Chicago,  soed  tbe  defendaDt  tor  the  valoe  of 
the  sugar  on  the  ground  of  refusal  to  dellTW 
the  same  on  demand  and  offer  to  surrender 
the  bUl  of  lading. 

Defendant  in  Its  answer,  after  pleading  tbe 
general  Issue,  admitted  that  tbe  bill  of  lad- 
IiiK  w^as  signed  by  Its  agent  and  delivered 
to  Drews  &  Harrey,  but  specially  denied  that 
the  sugar  or  any  part  thereof  was  delivered 
to  or  received  by  tbe  defendant  company  and 
that  the  agent  had  any  authority  to  sign  and 
Issue  tbft  alleged  Instmment. 

For  further  answer,  and  in  tbe  alternative, 
tbe  defendant  company  charged  that  plaintiff 
had  beai  guilty  of  laches  in  not  forwarding 
the  bill  of  lading  and  demanding  delivery  of 
the  sugar  at  tbe  point  of  destination,  and 
in  not  commoDlcatlng  with  Sprague,  Warner 
&  Co.  of  Chicago,  who  were  to  be  notified, 
and  in  not  making  any  inquiry  of  or  giving 
any  information  to  defendant 

Tbe  defmdant  averred  that  on  account  of 
*nch  laches  it  was  prevented  from  protecting 
itself  against  loss  by  timely  recourse  against 
tbe  firm  of  Drews  &  Harvey,  which  was  In 
leood  standing  when  the  bill  of  lading  was  ia- 
sned,  but  became  Insolvent  before  plaintiff 
communicated  kncnrledge  ot  the  fttets  to 
defoidant. 

The  district  court  rendered  Judgment  in 
faTor  irf  plaintiff,  and  the  defradant  appealed 
to  the  Court  of  Appeal  for  the  parish  of  Or- 
leans, which  affirmed  the  Judgment  In  an 
4>laborate  and  well-consldered  opinion. 

The  Court  of  Appeal  found  with  the  dis- 
trict court  tbat  the  plaintiff  was  an  inno- 
f-ent  and  bona  fide  transferee  for  value  of 
ilie  bin  of  lading,  and  proceeded  to  discuss 
:ind  decide  the  case  on  the  assumption  tbat 
Drews  &  Harvciy  made  no  such  shipment 
was  recited  In  the  bill  of  lading,  and  con- 
I'oiiuently  that  tbe  sugar  was  not  delivered 
111  the  defendant  company. 

The  district  court  ruled  that  the  defendant 
was  estopped  by  the  bill  of  lading  to  deny 
tbe  receipt  of  tbe  100  barrels  of  sugar,  and 
excluded  q>eciflc  evidence  on  the  subject,  but 
nondelivery  to  tbe  carrier  is  infermtially 
Abown  by  the  evidence,  and  It  may  be  said  that 
plaintiff's  suit  Is  based  on  that  theory. 

It  la  admitted  In  tbe  opinion  of  the  Court 
of  Appeal  tbat  the  English  rule  is  that,  evm 
as  against  a  bona  fide  consignee  or  indorsee 
for  value,  the  carrier  is  not  estopped  by  the 
redtal  ot  tbe  bill  of  lading  Issued  by  Its 
ag«it  to  8bow  that  the  goods  tberdn  de- 
scribed were  not  In  fact  received  for  trans- 
portation. It  Is  further  admitted  In  the 
opiokm  tbat  this  Is  also  tbe  settled  doctrine 
«f  tbe  tfederal  courts. 

The  Court  of  Appeal,  bowew,  cites  do* 
4>iHlons  In  srane  of  tbe  states  to  tbe  effect 
That  the  carrier  is  estopped  to  deny  tbe  de- 
llTery  of  the  goods  to  the  prejudice  of  third 
IieTsons,  who  have  In  good  faith  In  the  or- 
dinary course  ot  business  acted  upon  tbe 
r^)re8eDtatlons  of  the  agent 


Tbe  Court  of  Appeal  held  tbat  this  con- 
troverted question  was  set  at  rest  In  tbe 
state  of  Louisiana  by  Act  No.  150,  p.  193,  of 
1868;  and  tbat  tbe  case  of  Hunt  &  Macauley 
V.  Railroad  Co.,  29  La.  Ann.  446,  decided  by 
a  divided  court  Is  not  an  authorltotlTe  con- 
struction of  the  statute. 

In  their  very  able  and  Interesting  brief, 
counsel  for  defendant  contend  that  the  Eng- 
lish rule  has  been  followed  In  all  tbe  courts 
of  tbe  United  States,  federal  and  stat^  ex- 
cept those  of  New  York,  Kansas,  and  Ne- 
braska, and  that  this  rule  was  not  abrogated 
or  modified  by  Act  No.  150,  p.  193,  of  1868, 
making  bills  of  lading  negotiable,  as  was 
decided  by  the  Supreme  Court  of  this  state 
In  tbe  Hunt  &  Macauley  Case,  supra. 

Tbe  English  doctrine,  as  set  forth  In  Grant 
V.  Norway,  2  Eng.  L.  ft  E.  337,  and  In  Bu(dE- 
ingbam  v.  Freeman,  18  How.  (U.  S.)  188,  16 
L.  Ed.  841,  was  expressly  approved  by  our 
predecessors  In  Fellows  v.  Str.  Powell,  16  La. 
Ann.  316,  79  Am.  Dec.  581.  Tbe  same  doc- 
trine bad  been  previously  recognised  In 
Feam  Putnam  ft  Ca  t.  Bldiardscm,  12  La. 
Ann.  762. 

The  questlwi  to  be  solved  Is  whetber  this 
rule  la  Inconsistent  with  tbe  provisl<Hi8  of 
Act  No.  150,  p.  193.  of  186&  In  tbe  Hunt 
T.  Uacaul^  Case,  two  of  tbe  Justices  were 
of  opinion  tbat  this  rule  of  commercial  law 
was  not  affected  by  tbe  provisions  of  said 
act.  One  of  tbe  Justices  concurred  in  the 
decree,  on  tbe  ground  tbat  tbe  plaintiff  was 
not  a  third  party  to  tbe  bill  of  lading.  The 
two  dissenting  Justices  were  of  opinion  that 
It  was  tbe  intent  of  tbe  statute  "to  protect 
both  tbe  carriers  and  tbe  public,  the  former 
by  punishing  any  persons  In  their  onploy  for 
Issuing  false  bills  of  lading  or  receipts,  and 
tbe  latter  by  putting  such  bills  or  receipts 
upon  the  same  footing  as  commercial  pai)er 
and  protecting  the  bolder  In  good  faith  with 
all  the  privll^ee  and  immunities  glveu  to 
bills  of  exchange  and  promissory  notes." 

It  Is  apparent  that  there  was  an  even  bal- 
ance of  opinion  on  tbe  question  before  tbe 
court,  and  t^et  therefore  tbe  point  was  not 
decided. 

The  object  of  tbe  act  of  1868  as  stated  In 
tbe  title,  was  "to  prevent  the  issue  of  false 
receipts  or  bills  of  lading,  and  to  punish 
fi-audulrat  transfers  of  property  by  cotton 
presses,  wharfingers,  and  othera." 

The  first  section  provides  that  no  cotton 
compress,  wharfinger,  or  other  person  shall 
Issue  any  receipt  or  other  voudier  for  goods, 
wares,  etc.,  to  any  person  purporting  to  be  tbe 
owner  or  holder  thereof,  unless  such  goods, 
wares,  eto.,  shall  have  been  actually  received, 
and  shall  be  In  store  or  on  tbe  premises,  or 
under  his  control  at  the  time  of  the  Issolng 
of  tbe  receipt 

Tbe  second  section  provides  tbat  no  cotton 
compress,  wbarfinger,  or  other  pemm  shall 
issue  any  receipt  or  other  voucher  upon  any 
goods,  wares,  eto.,  to  any  person  for  money 
loaned  or  other  Indebtedness,  unless  such 
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goods,  wares,  etc.,  eball  be  at  the  time  in 
store  or  upon  the  premises  and  under  his 
control. 

The  third  section  prescribes  that  duplicate 
receipts  shall  not  be  Issued  while  the  orig- 
inals are  outstanding  without  writing  across 
the  face  of  the  same  the  word  "Duplicate." 

The  fourth  section  prohibits  any  cotton 
press,  wharfinger,  or  other  p^son  from  sel- 
ling. Incumbering,  shipping,  transferring,  or 
removing  any  goods,  wares,  etc,  for  which  a 
receipt  shall  be  given,  without  the  written 
assent  of  the  hold»  of  the  receipt 

Section  S  of  the  act  reads  as  follows: 

"That  DO  master,  owner,  or  agent  of  any  boat 
or  vessel  of  any  description,  forwarder,  or  offi- 
cer or  tgent  of  any  railroad,  transfer  or  trans- 
portation company,  or  other  person,  shall  sign 
or  give  any  bill  of  lading,  receipt  or  other 
voucher  or  document  for  any  merchandise  or 
proper^  by  which  it  shall  appear  that  such 
merchandise  has  been  sliipped  on  tward  of  any 
boat,  vessel,  railroad  car  or  other  vehicle,  unless 
the  same  shall  have  been  actually  shipped  and 
put  on  board  and  shall  be  at  the  time  actually 
on  board,  or  delivered  to  sodi  boat,  vessel,  car 
or  other  vehicle,  to  be  carried  or  conveyed  as 
expressed  in  said  bill  of  lading,  receipt,  voocher 
or  other  document." 

Section  7  provides  tliat  any  cotton  press, 
wharfinger,  forwarder,  or  other  peson  who 
■ball  violate  any  of  the  provisions  of  the  act 
shall  be  deemed  guilty  of  a  criminal  offense 
and  on  conviction  shall  be  fined  In  any  sum 
not  exceeding  $5,000  or  Imprisoned  In  the 
State  Peuitentlary  not  exceeding  five  years  or 
both.  This  section  fnrtber  provides  as 
follows: 

"And  all  and  every  person  or  persons  ag- 
grieved by  the  violation  of  any  of  the  provisions 
of  this  act  may  have  and  maintain  an  action  at 
-law  against  the  person  or  persons,  corporation 
or  corporations,  violating  any  of  the  provisions 
of  this  act  to  recover  all  damafes,  immediate 
or  consequential,  which  he  or  toey  may  have 
sustained  by  reason  of  any  such  violation  as 
aforesaid,  before  any  court  of  competent  juris- 
diction, whether  audi  person  or  persons  shall 
have  been  convicted  of  fraud  as  aforesaid  under 
this  act  or  not" 

Before  referring  to  the  sections  relative  to 
the  negotiability  of  receipts  and  bills  of 
lading,  it  Is  to  be  noted  tliat  the  act  makes 
It  a  criminal  offense  for  any  officer  or  agent 
of  a  railroad  to  sign  or  give  any  bill  of  lading 
for  property  not  actually  dellvK«d  f<H*  ship- 
ment 

It  is  to  be  further  noted  that  the  act  givea 
to  the  party  aggrieved  a  civil  remedy  hy 
action  for  damages  against  the  person  or 
persons,  whether  convicted  or  no^  violating 
any  of  Its  provisions. 

It  seems  manifest  that  the  criminal  act 
of  an  agent  or  officer  of  a  railroad  In  signing 
or  issuing  a  false  bill  ot  lading  cannot  be 
considered  within  the  scope  of  his  employ- 
m«it  or  as  binding  on  the  prlnclpaL 

The  only  civil  remedy  given  by  the  statute 
Is  against  the  wrongdoer. 

Hie  act  BO  far  from  abrogating  or  modify- 
lug  the  general  role  that  the  agent  has  no 


authority  In  such  cases,  afflrms  and  accen- 
tuates the  rule  by  making  the  act  <tf  the 
agent  a  criminal  offense,  thus  placing  todr 
act  b^ond  the  pale  of  legal  recognition  aa 
done  under  an  Implied  authority  remlttng 
from  the  nature  of  the  employment 

The  contention  that  the  act  makes  a  false 
bill  of  lading  negotiable,  and  therefore  bind- 
ing on  the  railroad  when  in  the  hands  of  a 
third  Innocent  holder,  is  contrary  to  the  ex- 
press intent  of  the  statute,  which  Is  to  pre- 
vent the  issue  of  false  receipts  and  bills  of 
lading. 

The  lawmaker  certainly  did  not  intend  to 
denounce  such  Issue  as  a  felony  and  at  the 
same  time  to  encourage  the  violation  of  the 
statute  by  making  false  hills  of  lading  nego- 
tiable. A  careful  reading  of  the  provisions 
of  the  statute  will  demonstrate  that  the  re- 
ceipts and  bills  of  lading  Intended  to  be  made 
negotiable  are  such  as  are  Issued  for  prop* 
erty  actually  delivered  or  received. 

Section  9  of  the  Act  reads  as  follows: 

"That  all  recelptB,  bills  of  lading,  voncheis 
or  other  docnments  issued  by  any  cotton  press, 
wharfinger,  forwarder  or  other  person,  boat,  ves- 
sel, railroad,  transportation  or  transfer  companj, 
as  by  this  act  provided,  shall  l>e  negotiable  bj 
indorsement  in  blank,  or  by  roedal  endorsement, 
in  the  same  manner  and  the  same  extent  ai 
bills  of  exchange,  and  promissory  notes  now 
are."  . 

Surely,  the  act  does  not  provide  for  the  is- 
sue of  false  receipts  and  bills  of  lading.  Sec- 
tion 6  of  the  same  statute  provides  that  re- 
ceipts for  goods,  wares,  etc,  "stored  or  de- 
posited with  any  cotton  press,  wharfinger,  or 
other  person  or  any  bill  of  lading  given  by 
any  forwarda*,  boat  vessel,  railroad,  trans- 
portation or  transfer  company  may  be  trans- 
ferred by  indorsement"  etc.,  but  that  "no- 
property  shall  be  delivered  except  on  sur- 
render and  cancellation  of  said  original  re- 
ceipt or  bill  of  lading." 

The  statute  places  receipts  and  bills  of 
lading  on  the  same  plane;  and  section  S 
specially  provides  that  all  the  provisions  of 
the  act  apply  to  bills  of  lading. 

It  Is  Impossible  to  conclude  that  the  law- 
maker Intended  to  make  false  bills  of  ladin; 
negotiable,  and  at  the  same  time  to  den; 
negotiability  to  false  receipts. 
-  We  concur  In  the  conclusion  reached  by 
Justice  Marr  (Manning,  Chief  Justice,  con- 
curing)  In  the  Hunt  St  ICacauley  Caae^  that: 

"When  section  9  makes  bills  of  lading  ne- 
gotiable, in  the  same  manner  and  to  the  same 
extent  as  bills  of  exchange,  and  promisswy 
notes  are,  it  means  genuine  bills  of  lading." 

Any  other  constmction  would  mate  tho 
carrier  bound  for  the  consequences  of  a 
criminal  act  committed  by  a  person  not 
authorized  to  represent  him. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Jnd^ent  of  the  C!ourt  of  Ap- 
peal and  the  Jud^ent  of  the  district  court 
herein  rendered  be  annulled,  avoided,  and  re- 
versed; and  It  is  now  ordered  and  decreed 
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that  plalntltTi  demand  be  rejected  and  his 
suit  be  dismlBsed;  and  it  is  further  ordered 
that  plalntUt  pay  all  coeta  of  tUa  Utlgatlon. 

NIGHOLLSi  X.  absent 


Ko.  Ui,8ia 

JENNINGS-HETWOOD  OIL  SYNDICATE 
T.  HOnSSIESE-LATRmLLB  OIL  GO. 

(Sapreme  Goart  of  Loatoiana.  April  9,  1906. 
Rehearinc  Denied  June  4,  1906.) 

008TB— AKraAX^nDQHBIIT—Rn  JUDICATA. 

Where,  in  ■.  possessory  Bcdon  conpled  with 
an  injoDCtioa,  both  parties  claimed  actual  pos- 
session ouder  titles,  of  40  acres  of  oil  bearing 
land,  and  judgment  was  rendered  in  favor  of  the 
defendant  dismissing  plaintiff's  suit  and  dis- 
solving hill  injanction  and  reserving  defendant's 
right  to  sue  for  damages,  and  where,  pending 
a  suspensive  appeal  tsJceo  b;  plaintiff  to  the 
Supreme  CoarL  oil  was  strnck  on  the  premises 
in  dispute  hj  iae  lessees  of  plaintiff,  and  there- 
upon the  district  coart,  on  the  motioQ  of  de- 
fendant, ordered  the  judicial  se9QeBtratIon  of  the 
oil  as  it  was  produced,  and  said  order  was  exe- 
cuted bj  the  sheriff,  and  when  subsequently  the 
jndgment  was  affirmed  by  the  Supreme  Court, 
held,  that  the  Jndgment  concluded  all  ppssea- 
Bory  rights  claimed  by  the  plaintiff  and  affirmed 
those  of  the  defendant  to  a  sufficient  extent 
to  maintain  the  sequestration  of  the  <^1  and 
throw  the  costs  of  the  execntlwi  of  the  writ  on 
die  party  cast  in  the  suit. 
Frovostj,  dissenting. 

(Syllabos  by  the  Court.) 

Api>ea)  from  Eighteenth  Judicial  District 
Court,  Pariah  of  Acadia;  FhlUp  Sidney  Po^h, 
Jodge. 

Action  hj  the  Jennlngs-Heywood  Oil  Syndi- 
cate against  tbe  Houralere'Latrellle  Oil  Com- 
pany. Judgment  for  defendant  and  plalntUF 
appeals.  Beversed. 

See  38  South.  458. 

Chappuls  &  Holt  and  Gregory  Batts,  for  ap- 
pellant D.  Caflfery  &  Son,  J.  Sully  Martel, 
Richardson  &  Sonlfi,  and  Hampden  Story, 
for  anieUee. 

LAND.  J.  Tblfl  Is  an  ancillary  proceeding 
to  the  snlt  of  the  defendant  onnpany  agalnat 
tbe  plaintiff  qrndlcate,  116  La.,  r^rted  in 
88  Sootli.  932.  and  following. 

For  tiie  sake  of  brevity  we  Btaall  style  one 
tile  "cconpany"  and  the  other  the  "Byndtcate." 

Folding  tbe  appeal  In  that  ani^  the  district 
Jndg^  on  the  petition  of  the  syndicate,  order- 
ed a  judicial  writ  of  sequestration  to  Issue 
directing  the  sheriff  to  seize  all  the  oil  pro- 
duoed  from  the  wella  on  the  tract  of  land  in 
di^ut^  and  to  sell  tl»  same  In  the  ordinary 
course  of  business,  and  after  deducting  oper- 
ating eqienaes  to  deposit  tbe  balance  of  tlw 
proceeds  In  the  Bank  of  Acadia. 

Tbtt  pow&e  of  the  Judge  to  order  tlie  is- 
soance  ot  the  writ  of  segnestratlcm  pending 
ttie  soMpeaalye  appeal  was  challenged  by  tlie 
cmpany,  but  was  aflirmed  by  this  court  In 


State  ex  reL  Syndicate  t.  Judge,  118  La.  57^ 

37  South.  481. 

The  main  suit  was  a  possessory  action 
coupled  with  an  inJuDctlon  against  further 
trespasB  on  the  part  of  the  syndicate,  which 
had  taken  actual  possession  of  a  portion  of  the 
tract  of  land  by  erecting  a  derrick  and  boring 
for  oil. 

The  company  claimed  title  from  Latreille 
by  act  of  sale.  The  syndicate  claimed  under 
an  oil  lease  from  the  same  author  anterior 
in  date  and  duly  recorded.  The  action  being 
purely  possessory,  the  question  of  title  was 
not  involved,  and  was  not  considered,  occ^t 
Incidentally  to  show  intaitl<m  and  ^tent  of 
possession. 

The  suit  was  decided  In  tbe  district  court 
in  favor  of  the  syndicate^  and  tbe  company's 
action  was  dismissed,  and  its  Injunction  wa» 
dissolTed,  at  its  costs. 

The  Judgment  also  reserved  the  syndicate'a 
rights  to  sue  and  recover  damages  sustained 
by  reason  of  the  InJuucUon.  This  Jndgment 
was  practically  affirmed  on  appeal. 

After  the  final  decision  of  the  cause  on- 
appeal,  the  company  moved  to  set  aside  and 
dismiss  the  sequestration  on  the  grounds  that, 
the  object  of  the  writ  being  to  hold  the  oil 
to  respond  to  whatever  final  judgment  might 
be  rendered  In  tbe  case,  and  as  the  judgment 
rendered  did  not  affect  the  oil,  tbe  sequesfra- 
tlon  had  become  functus  officio;  and  on  the 
further  ground  that,  pending  the  appeal,  the 
syndicate  had  become  plaintiff  in  a  petitory 
action  against  the  company,  and  recognized 
its  possession  of  tbe  property  and  oil  In  con- 
troversy, and  tbat  the  sequestra ti on,  being 
mer^y  incidental  to  the  twssessory  action, 
now  final,  but  without  results  In  so  far  as 
the  oil  is  concerned,  should  be  dissolved. 
The  sheriff  opposed  the  motion  to  dissolve,  on 
the  ground  that  there  was  due  him  a  large- 
sum  of  money  for  the  preservation  of  tbe  oil 
seized  under  the  writ  of  sequestratitm,  and. 
that  tbe  said  oil  should  not  be  ddivered  to- 
the  CMnpany  until  his  costs  and  expenses  had 
been  paid. 

Tbe  motion  to  dissolve  was  sustained  the 
district  Judge,  and  the  writ  of  sequestration 
was  set  aside  at  the  costs  of  tbe  indicate, 
which  appealed,  giving  bond  In  the  stun  <^ 
$30,000.  the  amount  fixed  by  the  court. 

The  oil  which  was  seized  was  tbe  product 
of  certain  wells  sunk  by  lessees  of  the  cran- 
pany  after  the  institution  of  the  main  suit 

After  causing  tbe  sequestration  to  isgn^ 
tbe  syndicate  Instituted  an  action  against  the- 
company  and  Its  lessees  tbr  the  recognition 
and  enftncement  of  Ite  rl^ta  under  tbe  pro- 
visions of  Its  oil  lease,  cot^led  with  an  In- 
junction restraining  them  from  carrying  on 
any  operations  whatsoever  for  the  purpose  of 
boring  wells  fOr  the  extraction  of  oil  and 
gas  from  the  40  acres  of  land  In  dl^utei 

Tbe  syndicate,  in  ita  petition  In  that  aetton,. 
all^ed  that  it  had  commenced  operations  on- 
the  leased  premises  and  was  actually  boring. 
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a  well  thereon,  when  the  company  saed  oat 
a  writ  of  Injunction  problbitb^  the  syndi- 
cate from  prosecuting  said  wra-k  and  from 
entering  on  said  property. 

The  petlUon  further  alleged  that  the  said 
<»>mpany,  taking  advantage  of  said  Injunction 
by  which  the  petitioner  was  virtually  ousted, 
took  possession  of  the  property  and  through 
its  assigns,  agents,  alders,  end  abettors  ac- 
tively engaged  in  the  boring  of  w^ls  for  the 
purpose  of  extracting  oil,  In  violation  of 
petitioner's  rights  under  Ita  lease. 

The  company  answered  this  petition,  setting 
up  Its  title  from  the  common  author  and 
alleging  that  the  lease  to  the  syndicate  was 
never  legal  or  binding  for  various  reasons, 
and,  If  valid,  had  expired  and  lapsed  tor  non- 
fntflllment  of  its  conditions. 

The  company  further  alleged  that  the  syn- 
dicate's trespass  upon  the  premlBee,  Its  In- 
junction, and  "Its  sequestration  of  the  oil  pro- 
duced on  the  property  In  controversy,"  had 
caused  damages  to  the  company  in  large 
amounts  which  the  respondent  claimed  In  re- 
convention. The  answer  contained  the  fol- 
lowing averment: 

"Defendant  further  avers  that  all  the  costs  of 
the  iK>S8es8ory  action  recently  decided  by  the 
Bnpremfl  Court  iu  suit  Na  15,304  [38  South. 
982]  of  the  docket  thereof,  ought  also  to  be 
paid  as  damages  herein  by  the  plaintiff,  incurred 
m  the  prosecution  of  an  unjust  claim,  now  to 
be  coDsfdered  od  its  merits." 

Defendant  prayed  that  the  plalntlfTs  de- 
mands be  rejected  and  Ita  suit  be  dismissed 
at  Its  cost;  further,  for  Judgment  In  recon- 
vention for  $307,500;  and,  finally,  for  Judg- 
ment for  the  costs  In  the  possessory  action 
as  damages. 

It  therefore  appears  that,  pending  the  ap- 
peal in  the  first  suit,  the  syndicate  Invoked 
the  equity  powers  of  the  court  to  render  such 
orders  as  might  be  necessary  to  preserve  the 
property  from  waste  and  to  prevent  the  com- 
pany from  converting  the  oil  to  Its  own  use. 
The  district  Judge  tb^eupfm  ordered  a  writ 
of  sequestzatton  to  issue,  as  has  alrrady  been 
stated. 

Subsequently,  and  also  during  the  pendency 
of  the  same  appeal,  the  syndicate  Instituted 
a  petitory  action,  so  called,  for  the  recogni- 
tion and  enforcement  of  its  alleged  rl^ts  un- 
der the  oil  lease.  The  company  Joined  Issue 
on  the  question  of  title. 

In  the  sequestration  proceeding  the  syndi- 
cate assumed  the  attitude  of  a  plaintiff  as 
shown  by  the  title  of  actttm.  This  was  an 


ancillary  proceeding  to  preawre  tte  property 
for  the  bmeftt  <tf  all  parties  in  Int^est,  and 
may  be  likened  to  tbe  ^n>olntment  of  a  re- 
ceiver. 

The  question  whether  this  Judicial  seques- 
tration was  rightfully  Issued  was  not  before 
the  Supreme  Court,  and  therefore  was  not 
adjudicated.  Nor  do  we  think  that  tbe  dis- 
solution, of  the  sequestration  Is  a  necessary 
legal  result  of  tbe  Judgment  rendered  on  sp 
peal. 

We  held  that  the  action  was  purely  possess 
sory  and  Involved  no  question  of  title,  bat, 
as  counsel  on  both  sides  had  voluntarily  sub- 
mitted the  issue  as  to  whether  tbe  oil  lease 
to  the  syndicate  was  a  nullity  on  Its  face,  we 
consld^ed  that  question  and  ruled  that  tbe 
lease  was  prima  facie  valid.  On  the  merits 
we  found  as  a  matter  of  fact  that  the  syndi- 
cate was  In  possession,  under  its  lease  of  a 
portion,  of  the  40  acres  In  dispute  prior  to 
the  Institution  of  the  original  suit  and  prior 
to  any  actual  possession  of  tbe  premises  by 
the  company  or  its  lessees. 

The  Judgment  dismissing  the  suit  of  tbe 
company  and  dlBBolvlng  its  injunction  is  con- 
elusive  that  said  company  had  no  possessory 
rights  and  had  wrongfully  interfered  witb 
those  of  the  indicate. 

The  judgment  left  the  syndicate  In  posses- 
sion of  the  tract  In  controversy,  and  by  nec- 
essary implication  affirmed  its  right  for  the 
time  being  to  exploit  the  premises  for  oil 
and  gas. 

The  oil  which  was  sequestrated  was  prodoc- 
ed  by  the  irasees  of  the  company  pending  the 
appeal. 

The  syndicate's  right  of  possession  attach- 
ed to  tbe  oil  as  a  product  of  the  soil.  The 
sequestration  should  therefore  be  maintained 
at  the  cost  ef  the  party  cast  Under  the 
terms  of  the  order  of  court  the  operating 
expenses  should  be  deducted  from  the  pro- 
ceeds of  the  olL  What  properly  omstitutes 
costs  in  such  a  case  need  not  now  be  de^ 
mined. 

It  lsthereforeordered,adJudged,anddecrepd 
that  the  judgment  appealed  from  be  annulled, 
avoided,  and  reversed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  writ  of  se- 
questration be  reinstated  as  havli^  been 
properly  sued  out,  and  that  the  Housslere- 
Latrelile  Oil  Company  pay  all  costs  occasion- 
ed by  tbe  Issuance  and  execution  of  said  writ 

PROVOSTT,  J.,  dissents!  NICHOLLS,  J., 
absent. 
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AHBKIGAN  CENT.  INS.  GO.  t.  ANTBAM 
•t  ml. 

(Supreme  Court  of  Mississippi.    Juoe  4,  1906.) 

2.  Tbiai.  —  InBTBucnoHs  —  Ebbob  Cubed  bt 
Otheb  InsnccnoH— Acnon  on  Ihbubamcb 

POOCT. 

Any  error  in  an  instmctlon  in  an  action 
on  a  builder's  risk  insurance  policy  that  plain- 
tiff could  not  recover  if,  when  be  applied  for 
a  policy,  he  made  certain  representations  and 
did  not  mention  other  facta,  by  adding,  "but 
purposely  withheld  this  information  in  order  to 
mislead  defendant,"  is  cured  by  giriog  the  in" 
itruction  that  plaintiff  conld  not  recover  if, 
when  be  applied  fdr  the  pcrflcy,  he  by  represen- 
tations and  condact  mialed  tlie  company's  agent 
and  obtained  the  policy  by  untrue  statements 
and  concealments. 

2.  Same— Instbuotions  ABBtmrRO  Faotb  Not 
Pbovxd. 

Instmctiona  assuming  facts  contrary  to  the 
proof  are  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  »  SdOSlZ] 

Appeal  from  Ctrcnlt  Court,  YaEoo  Coonly; 
D.  M.  Miller.  Judge. 

"To  be  offlcially  reported." 

Action  by  L.  Antram  and  others  against 
the  Amertcan  Central  Insurance  Company. 
Judgment  for  plalntlflCa.  Defendant  appeals. 
Affirmed. 

This  Is  the  second  appeal  in  this  case.  A 
full  statement  of  facts  appear  in  the  former 
declsitm.  American  Central  Insurance  Co. 
T.  Antram,  88  Sooth.  628.  On  tills  second 
appeal  the  emm  assigned  are  the  giving  of 
Instruction  Na  4  tor  the  plaintiff,  which  Is 
set  forth  in  the  opinion,  and  the  modification 
of  Instmctlon  No.  1  in  behalf  of  defendant, 
vhlcfa  la  as  followi^  the  modlflcatton  being 
huUcated  hy  italics:  "a)  I'  the  Jury  believe 
from  the  evidence  in  this  ease  that  at  the 
time  the  plaintiff  L.  Antram  applied  to 
Bggleston,  the  agent  of  the  defendant  omi* 
pany,  tor  insurance,  and  obtained  the  policy 
tor  11,200,  he  r^resented  to  the  said  agmt 
tbat  he  (Antram)  was  constructing  a  school 
bnlldlng  which  when  complete  would  be 
worth  about  f8,00(^  and  did  not  mention 
tbat  lie  was  en^^ed  in  repairing  and  mak- 
ing ad^tiou  to  an  old  schoolhouse  tbat 
wen  to  cost  only  $1,245,  m  al>out  that 
amount,  under  his  continct,  but  purpoaely 
withheld  thta  fn/ormoMon  In  order  to  mitlead 
defendant,  and  tbat  he  afterwards  obtained 
tiie  policy  for  $1,800  which  Is  in  suit  upon 
said  rqiresentations,  and  tailed  and  neglect- 
ed In  said  building  under  said  contract,  and 
tlmt  ihe  said  agent  relied  upon  said  r^re- 
sentattons  by  said  Antram  and  Issued  said 
policy  for  $1,800,  based  upon  and  relying  up* 
on  said  representathms  made  by  Antram 
when  he  applied  for  Insurance^  they  must 
And  fra-  the  defendant"  The  following  In- 
■tnutlon  was  also  given  for  tilie  defendant: 
"HQ  If  the  Sacy  brieve  from  the  evidence  in 
this  case  tba^  at  the  time  be  applied  for  In- 
snranoe  upon  the  edioo]  house  be  was  under 
contract  to  repair  and  maka  additions  to^ 
41 80.— 17 


the  plaintiff  by  r^reeentations  and  conduct 
misled  the  agent  of  the  defendant,  and  ob- 
tained the  policy  for  $1,800  from  defendant 
by  untrue  statements  and  concealments  as  to 
tils  real  Interest  In  the  property,  and  that  de- 
fendant's agent  Issued  said  policy  r^ng  ia>- 
on  representatiouB  of  plaintiff  which  were  un- 
true they  muat  find  for  the  defendant" 

Willlamaon,  Wells  &  PeytMi,  for  appellant 
Harris  &  Powell  and  B.  R.  Holmes,  for  ap- 
pellees. 

WHITFIELD,  0.  J.  The  erroneous  In- 
struction on  account  of  which  this  case  was 
formerly  reversed  (S8  South.  626)  was  left 
out  of  the  record  on  tlie  setend  trial.  The 
leading  and  fundamental  error  of  learned 
counsel  for  appellant  on  this  trial  consists 
in  the  assumption  that  Antram  was  only  to 
receive  $1,2S2  in  cash  tw  his  services  In  c<m- 
nection  vrith  the  school  building,  whereas 
be  over  and  over  testified  that  he  was  to  re- 
ceive that  sum  in  cash  and  the  material  In 
the  old  building.  Antram  teaUfled  that  ttie 
materia]  In  the  old  building  was  worth  tlfiSO. 
If  this  sum  be  added  to  the  $1,282  in  cash.  It 
is  obvious  that  the  value  of  the  interest  he 
had  would  be  about  $3,000,  and  appellant's 
whole  contention,  in  ^e  last  analjnls,  cornea 
simply  to  this:  That  Antram  had  represented 
tbat  be  was  wwklng  on  a  building  wblcti, 
when  completed,  would  be  worth  about 
$3,000.  Antram  shows  that  it  was  worth 
from  $ft,100  to  $8,200  when  it  burned.  Now 
Eggleston,  the  insurance  agent,  himself  tes- 
tlfles  that.  If  the  value  of  the  building  had 
been  $3,000,  be  would  have  issued  the  policy 
for  $1,800.  Indeed,  he  shows  that  he  would 
have  Issued  It  tor  more.  It  Is  Impossible,  on 
this  state  of  the  evidence,  to  say  tliat  there 
was  any  material  misrepresentation.  At  all 
events  It  was  left  to  the  Jury  to  say  whether 
th»e  was  any  fraudulrait  mlsrepresentetion, 
and  their  verdict  Is  conclusive  on  this  propch 
sition  against  appellant 

Appellant  Insists  that  tiiere  was  error  In 
modifying  his  flnrt  instruction  by  adding  tite 
words,  "but  purposely  witliheld  this  informa* 
tion  in  order  to  mtdead  the  defendant'*  We 
do  not  think  this  was  an  erroneous  modifica- 
tion; but  If  it  were.  It  was  manifestly  cured 
by  ttie  giving  of  the  seccmd  instructton  for 
the  appellant 

Appellant's  most  strenuous  contmtion  is, 
however,  that  the  fourth  Instruction  was  im- 
properly reused.  That  Instruction  is  as 
follows:  "The  Jury  are  Instructed  for  the  de- 
fmdant  In  this  suit  that,  if  they  believe  from 
the  evid«ice  In  this  case  that  Antram,  the 
plaintiff,  made  contract  with  tiie  trustees  of 
the  sdHwI  to  make  additions  to  and  repairs 
Ml  an  old  acboolhouae  for  the  sum  of  $1,23% 
and  that  It  was  not  stipulated  in  the  written 
contract  between  Antram  and  the  trustees 
that  Antram  woa  to  Insure  the  building  for 
the  benefit  of  tiie  tmsteea,  or  that  he  was  to 
rebnild  tb«  old  bouse  in  case  of  destruction 
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b7  fire,  and  that  Antram  applted  for  and  ob- 
tained from  defendant  tlie  policy  tor  9I18OO, 
stating  that  be  had  a  builder's  risk  at  Flora 
-which  would  be  worth  aboat  93,000  when 
completed,  and  failed  to  explain  tbat  he  was 
adding  to  and  repairing  an  old  building  at  a 
price  mnch  less  ttian  $1,800,  and  bj  sncb 
failure  to  explain  and  by  sncb  misrepresoi- 
taUons  the  agent  of  the  company  was  In- 
duced to  Issue  said  policy  tor  fl)800,  relying 
upon  the  statement  and  misrepresentation  of 
Antram  as  to  the  value  of  said  building,  they 
most  find  for  the  defendant."  This  instruc- 
tion was  properly  refused  for  two  reasons: 
First,  It  assumes  tbat  Antram  solicited  the 
Inanrance,  whereas  Eggleston  testifies  him- 
self that  he  solicited  the  insurance;  second, 
It  assumes  as  a  fact  that  the  $1,2S2  was  the 
whole  consideration  to  be  received  by  Ant- 
ram, when,  as  stated,  the  testimony  over 
and  ova-  shows  the  contrary. 
The  Judgmmt  Is  affirmed. 


ALABAMA  &  7.  RT.  CO.  v.  OUMBERLAND 

TELDPHONB  ft  TELBGBAPH  GO.  et  aL 
(Supreme  Gonrt  of  MisBlawppL  June  4,  1006.) 

1.  BuinxNT  Domain— Delbgatior  of  Powkb 
TO  Tei^phone  CoMPANira— Statutes. 

As  telepbooe  and  telegraph  companies  are 
distinct  compaoi^  and  as  t^ode  1892,  U  854- 
858,  incliiBive,  and  section  4291,  rdating  to  tele- 
graph companies  and  authoriKing  them  to  ex- 
ercise the  right  of  eminent  domain,  etc.,  re- 
peal Acts  1886,  p.  93,  c.  88.  authorizing  tele- 
phone or  telegraph  companies  to  exercise  the 

gower  of  eminent  domain,  a  telephone  company 
as  no  authority  to  condemn  land,  though  Const, 
f  105,  declares  that  telephone  companies  are 
common  carriers. 

2.  Same  —  Pkbsohs  Entitled  to  Questios 

POWKB. 

The  right  of  a  tel^raph  company  to  exer- 
cise the  power  of  eminent  domain  conferred  on 
telegraph  comtianles  cannot  be  defeated  by  the 
owner  of  the  land  sought  to  be  taken  showing 
that  the  company  is  but  a  dummy  company  for 
a  telephone  company,  that  It  us  no  capital 
stock,  and  tbat  it  was  organised  for  the  purpose 
of  enabling  the  telephone  company  to  do  indi- 
rectly what  it  conld  not  do  directly,  and  that 
its  organization  was  unlawful. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Gent.  Dig.  Eminent  Domain,  )  469.] 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCaBklll,  Chancellor. 

Suit  by  the  Alabama  &  Vlcksburg  Railway 
Company  against  the  Cumberland  Telephone 
&  Telegraph  Company  and  another.  From  a 
decree  dissolving  injunctlous  granted  against 
defendants,  plaintift  appeals.  Decree  as  to 
defendant  Cumberland  Telephone  ft  Tele- 
graph Company  reversed,  and  decree  as  to 
defendant  Mississippi  Tel^apb  Company 
affirmed. 

The  Cumberland  Telephone  ft  Telegraph 
Company,  a  KoatodEy  corptHration,  Instituted 
eminent  d«nain  procee^ngs  In  a  court  of  a 
Justice  of  the  peace  In  Hinds  county  for  the 
purpose  of  condemning  a  right  of  way  for 
Raid  teleptume  company  along  the  right  of 


way  of  the  Alabanu  ft  Tlcksbu^  Baltroad 
C<nnpany  between  Jackson  and  Uerldiaou 
'Vnille  this  proceeding  was  pending,  the  said 
railroad  company  filed  in  the  chancery  court 
of  Lauderdale  County  a  petition  for  injunc- 
ti<Hi  enjoining  that  proceeding.'  The  Gtmiba>- 
land  Telephone  ft  Telegraph  Company  an- 
swered, making  thetr  answer  a  demurrer  and 
on  two  points  a  tavas-bill.  The  railroad  ctnn- 
pany  filed  a  motion  to  strike  oat  the  answer 
and  cross-bill  on  the  ground  tbat  it  was  not 
clear.  The  telephone  cwnpany  moved  the 
court  to  dissolve  the  Injunction,  and  the  conrt 
overruled  botb  the  motion  to  strike  out  the 
answer  and  cross-bill  and  the  motI<m  to  dls* 
solve  the  injunction,  and  allowed  the  railroad 
company  time  to  answer  to  the  cross-bill. 
Before  this  last  action  of  the  conrt  the  Uls- 
slBslppl  Telegraph  Company,  a  Mississippi  en- 
poration,  instituted  eminent  domain  proceed- 
logs  In  a  court  of  the  Justice  of  the  peace  ot 
Hinds  county  for  the  purpose  of  condounhig 
a  right  of  way  along  the  said  railroad  com- 
pany between  Jackson  and  Meridian,  and 
thereafter  the  said  railroad  company  filed  a 
supplemental  bill  for  the  purpose  of  enjoin- 
ing the  said  Mlsissippl  Telegraph  Company, 
alleging  tbat  the  said  Mississippi  Telegraph 
Company  was  a  mere  '^ummy"  company,  a 
cover  for  the  Cumberland  Telephone  ft  Tele- 
graph Company.  Thereafter  tbe  Mississippi 
Telegraph  Company  filed  Its  demurrer  to  said 
supplemental  bill.  The  railroad  company 
having  failed  to  answer  the  cross-Wll  aa  re- 
quired by  the  order  of  the  court,  a  decree  pro 
confesso  was  entered  against  it  Afterwards 
the  Cumberland  Telephone  &  Tel^raph  Com- 
pany moved  to  dissolve  the  injunction  there- 
tofore granted  against  It,  and  the  Hiasisstppl 
Telegraph  Company  also  filed  Its  motion  to 
dissolve  the  injunction  granted  against  It  on 
the  supplemental  bill.  On  the  hearing  of  tbe 
motions,  the  chancellor  dissolved  botb  in- 
JunctlouB.  and  the  railroad  company  appeals. 
On  appeal  the  contention  of  tbe  railroad  com- 
pany was  that  the  telephone  company  had  no 
authority  to  exercise  the  rl^'bt  of  eminent  do- 
main under  tbe  laws  of  tbe  state,  and  tbat 
the  Mississippi  Telegraph  Company  was  a 
"dummy"  corporation  organized  for  the  pur- 
pose of  enabling  the  Cumberland  Telephone 
ft  Telegraph  Company  to  do  Indirectly  what 
It  could  not  do  directly.  The  Cumberland 
Telephone  &  Telegraph  Company  based  Ita 
right  of  eminent  domain  on  set:tion  196  of  the 
Constitution  of  tbe  state  of  Mississippi,  de- 
claring telephone  companies  to  be  common 
carriers. 

McWilUe  ft  Thompson,  J.  M.  Boone,  and 
Fewell,  Bozeman  &  Fewell,  for  appellant 
Wm.  L.  Cranberry,  for  appellees, 

WHITFIELD,  C.  3.  'Wbatersr  may  be 
the  true  rule  of  biterpretation  aa  to  whether 
the  phrase  "telegraph  comfAny"  necessarily 
embraces  "telephone  company,**  as  held  in 
many  anthoritiea  dted  by  the  learned  conn- 
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sel  for  appellee.  It  Is  qxdte  clear,  In  onr 
State,  that  telegraph  companies  and  telephone 
companies  are  treated,  and  bare  always  been 
treated,  as  separate  and  distinct  companies. 
Chapter  88,  p.  93.  of  the  Acts  of  1886,  was 
manifestly  repealed  by  the  provisions  of  Code 
1892,  »  8&4-^  Inclusive,  and  section  4291. 
There  is  nothing  In  the  constitutional  provi- 
8l<ms  referred  to  which  conferred  upon  tele- 
phone companies  any  authority  to  exercise 
the  rlgtb  of  eminent  domain.  It  results  from 
these  views  that  the  Cumberland  Telephone 
&  Telegraph  Company  was  without  any  au- 
thority under  our  law  to  exercise  the  right 
of  eminent  domain  In  this  case.  Irrespective, 
th^efor^  of  the  question  of  laches  on  the 
part  of  aptwilant  as  to  answering  the  cross- 
bill, since  the  Cumberland  Telephone  Com- 
pany bad  In  no  event  power  to  exercise  the 
right  of  eminent  domain,  the  action  of  the 
court  below  dissolving  the  Injunction  against 
it  was  erroneous. 

Turning,  now,  to  the  case  made  by  the 
HIsslasippt  Telegraph  Company,  It  is  Just  as 
clear  that  that  company  was  duly  and  reg- 
ularly Incorporated  under  the  laws  of  this 
state  as  a  telegraph  company,  and  under  our 
statutes  had  the  authority  ti>  exercise  the 
right  of  eminent  d<Hnaln  In  this  case.  The 
sole  objection  to  the  exercise  of  that  right  by 
the  Mississippi  Telegraph  Company  set  up 
In  the  pleadings  is  that  it  was  but  a  dummy 
for  the  Cumberland  Telephone  Company,  had 
no  capital  stock,  and  was  organized  for  the 
mere  purpose  of  enabling  the  Cumberland 
Telepfatme  Company  to  do  indirectly  what  It 
could  not  directly  do,  and  that  Its  organiza- 
tion and  Incorporation  were  consequently  un- 
lawful; but  whether  the  Mississippi  Tel- 
egraph Company  is  a  properly  organized  com- 
pany under  the  laws  of  this  state  la  a  ques- 
tion between  It  and  the  state,  not  to  be  lnqaU> 
ed  into  in  this  proceeding  by  the  appellant 

The  result  is  that  the  decree  as  to  the  Gum- 
bnland  Telephone  &  Telegraph  Company  Is 
reversed,  and  its  bill  dismissed ;  but  the  de- 
cree as  to  the  Mlaslaaippl  Telegrapli  Company 
ItafBmwdL 


UOBXLB,  J.  ft  K.  a  B.  00.  et  al.  v.  8TATE1 
et  at 

(Sapreme  Court  of  MlsslsBlppl.  Jons  11.  1906.) 

1.  RAII.ROADS— COHSOLIDATION— OONSBUT  OF 

Raii^ad  OfaanBflion  —  AsmnciifT  or 

Roads. 

Where  a  railroad  company  was  aatborlzed 
hj  the  railroad  commission  to  consolidate  with 
■a  already  exisHiw  narrow-gnage  line,  on  the 
eiprcM  condition  that  the  exbtliw  line  should 
be  broadened  and  standardized  and  made  a  part 
of  the  main  Une  of  the  consolidated  road,  the 
enpany  waa  absolutely  bound  to  perform  its 
acKcment. 

2,  Same— Ghabteb  Pbovisionb— Waivbb. 

Where  a  railroad  company  obtained  the 
permiMioa  of  the  railroad  commisaioQ  to  con- 
■olidata  with  an  existing  narrow-gaace  line 
solely  because  of  an  agreement  to  broaden  and 
stanoaidlw  the  existing  line  and  iqwrate  It  as 


a  part  of  the  main  line,  and  In  proceedings  to 
enjoin  a  change  In  the  coarse  of  the  narrow- 
gauge  line  made  no  claim  that  one  of  Ita  charter 
provisioDs  authorized  such  a  change,  it  was 
not  entitled,  on  a  second  appeal  in  the  injunc* 
tion  suit,  to  claim  the  benefit  of  a  charter  pro- 
vision alibied  to  confer  authority  to  change  tiis 
course  of  the  line. 

Appeal  from  Chancery  Court,  Pontotoc 
County;  J.  Q.  Boblns,  Chancellor. 

Suit  by  the  state  and  railroad  commission 
against  the  Mobile,  Jackson  ft  Kansas  City 
Ballroad  Company  and  others.  From  a  de- 
cree perpetuating  an  Injunction,  defendants 
appeal.  Afflnned. 

This  iB  an  appeal  from  a  decree  of  the 
chancery  court  making  perpetual  an  Injunc- 
tion granted  reetralnlng  tbe  Mobile,  Jackson 
ft  Kansas  City  Ballroad  Company  from  aban- 
doning the  old  depot  Bite  In  the  town  of 
Pontotm^  and  a  certain  portion  of  tiie  Onlf 
ft  OhlcaKo  Railroad  leased  by  It,  and  estatn 
llshlng  a  new  depot  at  another  point  in  said 
town.  It  appears  that  when  the  Gulf  & 
Chicago  Railroad  Company  was  built  Into 
tbe  town  of  Pontotoc,  tbe  dtlzena  of  Bald 
town,  by  private  subscription,  contributed 
the  sum  of  16.500  in  caah  and  furnished  a 
right  of  way  and  depot  site  to  said  railroad 
company,  upon  tbe  understanding  that  the  dft- 
pot  would  be  located  at  one  of  two  deetgnat- 
ed  points  in  said  town.  After  the  consolida- 
tion of  the  Gulf  ft  Chicago  Railroad  Compahjr 
an^  tile  Gulf  ft  Chicago  Railway  Company, 
and  the  aubaequent  lease  of  the  consolidated 
company  by  the  Mobile,  Jackson  ft  Kanaas 
City  Ballroad  Company,  the  depot  at  Ponto- 
toc having  been  destroyed  by  flre,  the  Mobile, 
Jackson  ft  Kansas  City  Ballroad  Company  at- 
tempted to  abandon  a  portion  of  the  old  line 
of  road  and  relocate  the  depot,  and  injunction 
proceedings  were  Instituted  by  tbe  railroad 
commission  and  by  tbe  state,  acting  through 
its  Attorney  General.  The  injunction  was 
dissolved,  and  tbe  case  appealed  to  the  Su- 
preme Court,  which  reversed  It.  See  State 
V.  Mobile,  J.  ft  K.  O.  R.  B.  Co.,  38  South. 
732,  where  a  com^^ete  statement  of  facta  will 
appear.  On  tbe  second  trial  the  Injunction 
was  perpetuated  and  tbe  Mobile,  Jackson  ft 
Kansas  City  Ballroad  Company,  and  Gulf 
&  Chicago  Ballroad  Company  appealed.  Tbe 
finding  of  the  chancellor  on  the  facts  re- 
cited that  a  valid  and  binding  contract  was 
entered  into  t)etween  tbe  citizens  of  the  town 
and  the  old  railroad  company,  that  tbe  citi- 
zens of  the  town  have  never  consented  to 
an  abandonment  of  the  old  line  or  a  reloca- 
tion of  the  depot  that  the  proposed  change  of 
line  and  depots  will  be  detrimental  to  the 
interests  of  the  town,  and  that  there  are  no 
Insurmountable  obstacles  to  prevent  the  ex- 
tension southward  of  tbe  railroad  from  the 
old  depot  Pending  the  appeal  the  Legisla- 
ture passed  a  special  act,  known  as  the  "Ste- 
gall  Bill"  (Laws  1906,  c.  143),  which  pni^ 
ported  to  ratify  and  confirm  the  adandon- 
ment  of  the  old  line  by  tbe  railroad  company: 
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Rnd  tbe  operation  of  the  new  line  and  reloca- 
tion of  the  depot  On  appeal  tbe  question 
urged  by  the  appellant  was  the  legal  right 
<^  the  citizen  B  of  tbe  town  of  Pontotoc,  and 
the  duties  owing  by  the  railroad  company 
to  the  citizens  of  Pontotoc,  and  the  corres- 
ponding duties  of  the  ralhroad  commission 
to  the  railroad  company. 

Mcintosh  &  Bicb,  Qeo.  W.  Hay,  and  Mayes 
&  Longstreet,  for  appellants.  J.  M.  Thomas 
and  R.  y.  Fletcher,  Aut  Atty.  Oen,  for 
appellees. 

WHITFIELD,  0.  J.  The  former  opinion  In 
this  case  expressly  held  that  the  consolida- 
tion was  conditioned  upon  broadening  and 
standardizing  the  then  existing  narrow- 
gange  railroad,  and  making  it  a  part  of  the 
main  line  of  railroad  operated  by  tbe  con- 
solidated corporation.  Whetlier  tbe  atate- 
menta  in  the  petition  for  consolidation  "ttiat 
the  railroads  were  in  no  way  parallel  and 
competlnl;,'*  were  *^nrisdictionaI  facts  up- 
on the  existence  of  which  depended  tbe  power 
of  tbe  corporation  to  consolidate/'  we  say 
nothing  in  this  opinion.  If  tliat  ia  too  broad 
a  statement,  it  certainly  must  be  true,  as 
beld  in  the  tarmee  opinion,  that  compliance 
with  the  statements  In  tliat  petition  as  to 
teoadenlng  and  standardtelng  tbe  narrow- 
gauge  railroad  and  making  It  a  part  of  tbe 
main  line  of  railroad  were  conditions  upon 
compliance  with  which  alone  tbe  consolida- 
tion was  conseuted  to  by  the  railroad  com- 
mission. If,  therefore,  these  conditions  were 
not  complied  with,  the  consolidation  was  of 
no  effect  As  held  In  the  forroer  opinion,  if 
there  had  been  no  consolidation,  these  two 
railroads  would  have  been  parallel  and  com- 
peting lines,  Iwtween  which  no  consolidatloD 
was  permissible  under  our  laws,  and,  as 
held  in  tbe  former  opinion,  an  "express  grant 
of  power  by  the  tjeglslature"  for  tbe  two 
companies  to  consolidate  would  have  been 
void,  as  being  In  contravention  of  the  general 
statutory  Inhibition  against  consolidation  of 
purcliase  of  competing  lines  of  railroads, 
which  cannot  without  violating  section  87 
of  the  Constitution,  be  suspended  "for  the 
benedt  of  any  individual  or  private  corpora- 
tion or  association."  Y.  &  M.  V.  Ry.  Co.  v. 
So.  R.  R.  Co..  83  MlBS.  746,  36  South.  74. 

Section  8587,  Ann.  Code  1892,  requires  the 
consent  of  the  railroad  commissiou  to  a 
consolidation,  and,  as  held  in  the  former 
opinion,  chapter  80,  p.  95,  Acts  1898,  for- 
bids the  consolidation  of  parallel  or  compet- 
ing railroads,  and  permitted  the  consolidation 
of  other  railroads  only  with  tbe  approval  of 
the  railroad  commission.  Tbe  appellants 
recognized  this  law  as  binding,  and  conse- 
quently, in  their  petition,  stated  that  the 
railroads  were  "in  no  way  parallel  or  com- 
peting lines,"  and  expressly  pledged  them- 
selves to  broaden  and  standardize  tbe  then 
existing  narrow-gauge  railroad,  and  to  make 
tt  a  part  of  the  main  line  operated  by  the 


consolidated  corporation.  It  Is  nothing  short 
of  Inequitable  on  tbe  part  of  appellant. hav- 
ing gotten  the  consent  of  the  railroad  com- 
mission to  consolidate  upon  these  express 
conditions,  to  violate  the  conditions,  and 
refuse  to  broaden  and  standar^ze  the  en- 
tire narrow-gauge  road,  and  make  It  a 
part  of  the  main  line  of  said  railroad 
corporation;  and  it  Is  upon  this  ground, 
and  tills  ground  alone,  that  we  now  bold  that 
the  decree  of  the  chancellor  should  be  af- 
firmed. So  far  as  tbe  Stegall  bill  is  con- 
cerned, it  is  perfectiy  obvious,  as  already 
held  in  tbe  former  opinion,  that  this  special 
act  which  was  in  substance  for  the  lien^t 
of  this  particular  corporation,  was,  under 
tbe  general  statute  laws  which  we  have  Just 
referred  to  with  respect  to  consolidation, 
palpably  and  manifesUy  violative  of  section 
87  of  the  Ckmatitation,  and  plainly  null  and 
void. 

We  have  nothing  to  say  in  this  opinion 
about  the  depot  or  its  location.  On  that  point 
the  court  Bald  Itefore:  "Where  its  new  depot 
shall  be  located,  in  what  portion  of  the  town, 
Is  not  a  matter  involved  in  this  litigation, 
and  is  a  question  for  future  discussion  lie- 
tween  tbe  appellees  and  tbe  railroad  commla* 
slon."  This  declaration  expressly  took  out 
of  this  case  any  consideration  of  the  location 
of  the  depot  We  have  nothing  to  do  with 
that  matter.  We  deal  alone  with  the  obli- 
gation,, voluntarily  entered  into  by  the  ap- 
pellants  with  the  railroad  commission,  that 
if  they  should  be  permitted  to  consolidate, 
they  would  broaden  and  standardize  the  then 
existing  narrow-gauge  railroad  and  make  It 
a  part  of  their  main  line;  and  that  and  tbat 
only.  Is  tbe  core  of  this  contention,  and  ttiat 
and  that  precisely.  Is  what  we  deal  witti, 
and  decide  in  this  case,  to  wit,  tbat  these 
appellants  are  bound  by  their  solemn  obliga- 
tion, deliberately  entered  into,  as  stated 
above,  to  broaden  and  standardize  the  nar- 
row-gauge railroad  and  to  make  it  a  part  ot 
the  main  line.  The  depot  Is  a  matte  witii 
which  we  have  no  concern. 

One  or  two  other  precautionary  observations 
we  make.  The  tormer  (pinion  expressly 
waived  any  consideration  as  to  "wtiat  are 
tbe  subsisting  legal  rights  and  obligatioos 
arising  under  the  alleged  wrltt^  contract 
as  to  the  original  location  of  the  d^f';  and 
we  now  further  expressly  decline  to  render 
any  decision  as  r^rds  the  rights  of  those 
citizens  of  tbe  town  of  Pontotoc  who  con- 
tributed the  $5,500  to  Insist  upon  a  perpetual 
maintenance  of  the  depot  at  the  old  location; 
nor  do  we  Intimato  anything  as  to  their 
right  to  institute  damage  sulto;  nor  do  we 
make  any  decision  as  to  whether.  In  this 
suit  by  the  state  through  Its  railroad  com- 
mission, the  rights  of  private  parties  could 
be  at  ail  properly  considered.  We  dismiss 
each  and  all  of  these  three  propositions  abso- 
lutely from  our  consideration.  If  it  be  true^ 
as  very  ably  argued  by  the  learned  couns^ 
for  appellants,  that  the  contract  Cor  the 
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perpetual  malnteDance  of  a  depot  at  a  par- 
tjcolor  place  In  a  town  might  be  void  afl 
against  public  policy,  since  tbe  rights  of  the 
Ereatei;and  larger  public — the  true  public — 
are  to  be  conaldered  in  such  matters  rather 
than  the  Bupposed  rights  of  a  few  citizens 
who  may  own  property  near  the  depot,  and 
wbo  are  charged  with  a  knowleoge  of  the 
law.  It  Is  yet  not  necessary  to  the  dedslon 
oC  this  case  that  that  point  should  be  deter- 
mined. The  view  of  the  learned  counsel  for 
tbe  appellants  seems  sound  on  tbe  authorities 
cited  from  tbe  United  States  Supreme  Court, 
and  from  our  own  case.  State  v.  A.  &  V. 
B.  R.  Oo.,  68  Miss.  653,  9  Souih.  4G&.  But 
It  could  not  at  all  be  said,  In  view  of  that, 
if  tbe  contract  originally  made  mlgh*  be  void 
as  against  public  policy,  that  that  considera- 
tion as  to  perpetual  maintenance  of  the  depot 
baa  anything  whatever  to  do  with  the  point 
in  tbis  case,  which  does  not  affect  the  depot 
at  ail,  but  only  tbe  agreement  on  the  part  of 
tiie  appellant,  as  stated,  to  broaden  and 
Btandardlze  the  then  existing  narrow-gauge 
ralhoad,  and  to  make  It  a  part  of  its  main 
line.  It  was  pointed  out  In  tbe  former  opin- 
ion that  tbere  could  hare  been  no  consolida- 
tion, bad  tbe  appellants'  line  of  railroad  been 
nm  through,  because  plainly  then  the  two 
roads  would  have  been  parallel  and  compet- 
ing. If,  as  an  absolute  necessity  for  running 
its  road  through  to  Middleton,  Tenn.,  from 
Decatur,  Miss.,  passing  through  Pontotoc 
connty,  these  roads  had  to  be  first  conaoit- 
dated,  80  as  not  to  become  parallel  and 
competing,  end  If,  la  order  to  obtain  tbe 
consrat  of  tbe  state,  through  Its  railroad 
commission,  appellants  obligated  themselves. 
In  their  petition  for  consolidation,  to  .broaden 
and  standardize  the  said  narrow-gauge  rail- 
road and  make  it  a  part  of  the  main  line  of 
its  road.  It  Is  too  late  now  to  attempt  to 
recede  from  these  express  coaditlons,  too 
late  to  accept  the  benefits  of  consolidation 
and  repudiate  the  solemn  pledges  made  by 
appellants  that  it  would  broaden  and  Btandar- 
dlze tbe  said  narrow  goage  and  make  It  a 
part  of  Its  main  line. 

Nor  do  we  desire  to  be  understood  as  hold- 
ing that  the  case  of  Lusby  v.  Railroad,  73 
Uin.  364.  19  South.  289,  86  L.  R.  A.  S1(K 
prohibits  a  railroad  company,  which  has 
once  located  Its  line,  from  making  any  slight 
change  Id  Its  line  imperatively  demanded  by 
tiie  necessities  of  tbe  situation,  provided  that 
cliange  be  accomplished  without  calling  Into 
exercise,  for  tbe  second  time,  tbe  state's 
power  of  emln^t  domain.  3  Elliott  on  Rail- 
reads,  980.  Assuredly  a  railroad  can  make 
wch  change,  if  It  can  by  private  ayree- 
meot  with  landowners  acquire  tbe  change 
iQ  the  rl^t  of  way  necessarily  demanded  by 
tbe  sltnatlon.  We  make  this  as  a  cautionary 
(^Mervatlon  only,  as  we  do  not  think  tbe 
Laby  Case  has  any  bearing  whatevw  upon 
tbe  point  upon  which  this  case  must  turn. 
Nor  do  we  think  the  contention  of  learned 
«mnsel  for  appellant  that  section  8  of  the 


original  charter  of  the  Ripley  Railroad  Com- 
pany In  Acts  1871.  p.  275,  c.  80,  to  tbe  effect 
that  that  company  might  exercise  tbe  power 
of  eminent  domain  Just  as  in  its  original 
location  "for  the  purpose  of  making  such 
railroad  or  repairing  or  changing  It  after- 
wards." at  all  effects  tbe  duty  of  these  ap- 
pellants, under  their  solemn  agreement  above 
set  forth,  according  to  the  conditions  on 
which  tbe  right  to  consolidate  was  granted, 
to  broaden  and  standardize  the  said  narrow- 
gauge  railroad  In  Its  entire  length,  and  make 
It  a  part  of  their  main  line  of  railroad. 
They  did  not  stand  In  tbe  conrt  below  on 
this  provision  of  their  charter.  They  did 
not.  In  tbe  inception  of  tbls  matter,  when 
they  filed  their  petition  for  consolidation, 
Invoke  this  section  8  as  authority  for  "chan- 
ging" tbe  line  of  the  narrow-gange,  deflected 
as  shown  by  the  evidence  In  tbls  case  it  has 
been  deflected.  That  would  bare  presented 
a  very  different  pr<^poeitlon;  but  they  songht 
tbe  change  actually  and  precisely  and  only 
upon  tbe  conditions  upon  which  the  right 
to  consolidate  was  granted  tbem.  It  would 
be  inequitable  in  the  highest  degree  on  their 
part  to  obtain  tbe  consent  of  the  state, 
through  its  railroad  commission,  to  consoli- 
date upon  tbe  express  agreement  to  broaden 
and  standardize  the  narrow-gauge  railroad  In 
Its  entire  length,  and  make  it  a  part  of 
their  main  line  of  railroad,  and  rest  upon 
tbls  alone,  and  here,  for  tbe  first  time,  upon 
tbe  second  appeal  to  this  court,  to  say,  not- 
withstanding all  this,  that  they  had  power 
under  said  section  8  to  change  the  line  of 
tbe  narrow-gauge  railroad  as  they  might 
desire  simply  under  said  section  8.  If  sec- 
tion 8  gave  them  any  such  power,  which  we 
do  not  now  decide,  they  have  assuredly 
waived  and  are  estopped  to  invoke  it  hy 
their  conduct  In  this  matter. 

In  view  of  the  various  Interests  here  in- 
volved, we  direct  tbe  appellants  to  opo^te 
the  spur  tr8(^  as  soon  as  completed,  con- 
necting the  main  line  on  tbe  north  with  the 
town  of  Pontotoc,  broadening  and  standardiz- 
ing it,  the  said  spur  track,  and  making  It 
part  of  tbe  appellants'  mala  line,  and  that 
appellants  shall  have  six  moatQs  from  tbe 
date  of  tbls  decree  within  which  to  make 
it  part  of  tbe  main  line;  the  supersedeas 
meantime  to  remain  In  force. 

With  these  modifications  the  decree  Is  af* 
firmed. 


AMERICAN  EXPRB88  GO.  r.  CRAWIiET. 
(Supreme  Court  of  Misslssippt.  June  18,  1906.) 

1.  CABRnSBS— RxPBBSa  COICPARIKS— DlSCRDI- 

iNATioN  IN  Rates  —  LiABiLrrr  —  Measuu 

or  Damages. 

Under  Ann.  Code  1802,  g  4291,  authoris- 
ing thf>  railroad  commissioner  to  fix  the  charges 
of  express,  telegraph,  telephone,  and  Bleeping 
car  companies,  and  making  It  the  duty  of  such 
companies  to  make  and  fix  rates  tor  doloi; 
basiness,  to  be  applicable  without  discrimina- 
ttoo,  and  making  such  companies  liable  civilly 
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and  criminally  for  extortion  in  the  same  manner 
ai  railroads,  an  ezpreaa  company  is  liable  in 
actual  damages  to  one  diecriminated  against 
for  the  sum  be  has  paid  in  excess  of  the  rate 
cliarged  others,  even  where  the  diacrimination 
was  not  out  of  distinct  purpose. 

[Ed.  Note. — ^For  cases  In  point.  Me  voL  9, 
Gent.  Dig.  Garrien,  i|  901-Q(»l] 

2.  Saub. 

Under  Ann.  Code  1892,  |  4291.  making  ex- 
press, etc.,  companies  liable  civilly  and  crimi- 
ally  for  extortion  in  the  same  manner  as  rail- 
roads, and  section  428Si  providing  that  the 
party  injured  may  recover  twice  the  amount  of 
damages  sustained  by  the  discrimination,  an  ex- 
press company,  disCTlminating  out  of  distinct 
purpose,  is  liable  to  the  party  discriminated 
against  for  twice  the  damages  sustained. 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty ;  Sam  0.  Cook,  Judge. 

Action  by  W.  A.  Crawly  against  tbe  Amer- 
ican Express  Company.  Jodgmrat  for  plaln- 
tift  Defendant  appeals,  and  plaintiff  flies 
crosB-appeaL  Affirmed  on  appeal  ai^  otobb- 
appeal. 

Appellee  filed  rait  against  appellant  for 
unlawful  dlBcrlmlnatlon  against  lilm  In 
freight  rates.  The  declaration  alleges  that 
the  appellant  had  a  monopoly  on  the  express 
buslnAn  over  all  the  Unes  of  tbe  Yazoo  & 
MIsaiBBlppl  Valley  Railroad  Company,  that 
It  was  tbe  duty  of  ap[)ellant  to  charge  a  uni- 
form rate  to  all  shippers  without  discrimina- 
tion, that  appellee  was  engaged  in  the  busi- 
ness of  a  manufacturer  of  and  dealer  in  car- 
bonated beverages,  and  that  a  discrimination 
bad  been  made  between  bim  and  a  competitor. 
Stone,  at  Marks,  Miss.,  and  claimed  both 
actual  and  dotd>]e  damages  on  account  of  this 
discrlmtoation.  Appellant's  defense  was  that 
tbe  overcharge  which  bad  been  made  against 
tlie  appellee  was  the  result  of  an  error  on  tbe 
part  of  an  employ^.  On  tbe  first  trial  of 
this  cai^e,  the  court  Instructed  the  Jury  per- 
emptorily tliat  they  could,  upon  tbe  state  of 
facts  shown,  return  a  verdict  for  double  dam- 
ages. Appellant  made  a  motion  for  a  new 
trial,  which  the  court  granted  on  the  failure 
of  the  appellee  to  enter  remittitur.  On  the 
second  trial  the  Jury  gave  actual  damages  on- 
ly. The  express  company  appeals.  Appellee 
enters  a  cross-appeal,  contending  that  the 
court  should  reinstate  the  former  verdict. 

D.  A.  Scott,  for  appellant  3.  W.  Cutrer, 
tor  appellee. 

CALHOON,  J.  It  is  clear  that  there  was 
dt^crinil nation  In  fact  against  appellee,  at 
Clarksdale,  and  In  favor  of  Stone,  at  Marks, 
to  the  extent  of  from  10  to  15  cents-per  case 
of  carl>onated  beverages  shipped.  On  con- 
sideration of  tbe  common  law,  of  modem 
authority,  and  section  4291  of  the  Annoteted 
Code  of  1892,  we  conclude  tbe  law  to  he  that 
tbe  company  Is  liable  to  the  person  discrim- 
inated against,  even  where  the  discrimination 
Is  not  out  of  distinct  purpose,  for  tbe  sum  he 
lus  paid  In  excess  of  that  charged  the  other. 
If  then  waa  such  purpose^  then,  under  Ann. 


Code  1892,  ii  4287.  4288,  tbe  Uablllty  would 
be  for  twice  the  damages  sustained. 

In  this  case  there  was  evidence  that  the 
overcharge  waa  from  a  mistake  of  an.agait 
The  Jury  gave  actual  damages  only. 

Affirmed  on  appeal  and  croes-appeal. 


HII/TON  V.  HILTON. 
(Supreme  Court  of  Hissisaippi.   Jane  18;  190&) 
Husband  and  Wife— Axjuont. 

Where  a.wife  separated  from  ber  husband 
without  just  cause,  and  refused  to  return,  except 
on  condition  that  he  should  send  away  a  gui 
adopted  by  them,  which  he  refused  to  do,  the 
wife  is  not  entitled  to  alhnony. 

Appeaf  from  Chancery  Court,  BlmpwHi 
County ;  J.  L.  HcCasklll,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Mrs.  Nolile  Hilton  against  A.  H. 
Hilton  for  alimony.  Prom  a  decree  In  H- 
vor  <a  complainant,  defoidant  appeals.  Be- 
versed,  and  bill  dlsmfased. 

The  bill  does  hot  seek  a  divorce  and  the 
only  ground  for  permanent  alimony  was  that 
the  husband,  without  cause  or  excuse,  aban- 
doned his  wife  and  refused  to  allow  her  to  re- 
turn to  his  home  or  make  provision  for  her 
support  The  record  shows  a  number  of  at- 
tempts at  reconciliation,  and  even  at  the  trial 
In  tbe  court  below  the  husband  offered  to  al- 
low bis  wife  to  return  borne ;  but  she  insisted 
that  a  little  orphan  girl  whom  they  had 
adopted  be  sent  away  by  the  husband.  This 
the  husband  refused  to  do,  and  no  reconcilia- 
tion was  ever  effected.  The  court  allowed  al- 
imony, and  the  husband  appeals. 

Longlno,  Willing  &  Wilson,  for  appelant 
Alexander  &  Alexander,  for  appdiee. 

WHITFIELD,  C.  J.  After  a  most  critical 
and  careful  examination  of  tbe  record  in  this 
case,  we  are  constrained  by  tbe  testimony  to 
reverse  the  decree.  We  do  not  thtok  that  tbe 
evidence  shows  that  the  husband's  offer  to 
take  back  bis  wife  was  Insincere,  but  rather 
that  she  separated  from  him  without  Just 
cause,  voluntarily,  and  refused  to  return. 
The  testimony  shows  that  the  wife  made  one 
condition,  and  then  another,  and  finally  in- 
sisted, as  the  last  and  only  condition,  that 
the  little  girl,  May,  should  be  sent  away  1^ 
tlie  husband.  The  evidence  does  not  leave 
upon  our  minds  a  favorable  Impresslcm  as  to 
tbe  attitude  of  the  wife  in  regard  to  return- 
ing to  ber  faualmnd.  There  is  no  ground  for 
divorce  averred.  We  do  not  care  to  go  par- 
ticularly and  In  detail  into  tbe  testlmoDy- 
We  trust  this  pair  may  yet  be  reconciled  and 
live  together  In  happiness,  and  for  that  reason 
forbear  any  further  comment  on  the  tesU- 
mony.  Faults  there  were,  doubtless,  on  both 
sides ;  but  we  find  nothing  In  tbe  record  to 
warrant  divorce  or  s^ratlon.  This  pair 
should  be  living  togeth»,  (or  all  that  has 
oome  and  gcmeb  Bach  should  be  wllUnc  to 
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make  proper  concesBlons  as  to  what  haB  hap- 
pened In  the  past,  that  both  may  enjoy  In 
tUe  future  the  happiness  resulting  where  each 
has  learned  the  lesson  of  mutual  forbearance. 
See  Garland  t.  Oarland.  60  Miss.  604;  2  A. 
&  E.  Ency.  Law,  96  et  seq. 
rbe  diecee  is  reversed,  and  bill  dismissed. 


COMBERLAND  TELBPHONB  &  TELE- 
GRAPH CO.  T.  ANDERSON. 
(Supreme  Court  of  Mississippi.   June  18,  1906.) 

1.  Dkath— Action  bt  Pabent  fob  Death  of 
MiNOB  Child— Damages. 

Acts  1808,  p.  82,  c.  65,  providing  that  the 
party  suing  for  a  wrongful  death  shall  recover 
Bach  damages  as  the  jury  shall  assess,  taEiog 
into  consideration  all  damages  of  every  kind  to 
any  and  all  parties,  modifying  Ann.  Code  loy^, 
I  663,  directing  the  jury  in  such  a  case  to  give 
Budi  damages  as  may  be  fair  and  just  with 
reference  to  the  injury  of  the  parties  sning, 
suthorixeB  a  parent  sning  for  the  death  of  a 
minor  child  to  recover,  not  only  the  value 
of  the  services  of  a  minor  until  majority,  but 
mch  damages  as  the  jury  may  award  for  the 
physical  and  mental  suffering  endured  by  the 
child  between  the  injury  and  death,  however 
short  that  time  may  be,  together  with  such 

ELtdties  as  the  evidence  may  ^how  the  parent 
d  a  reasonable  expectation  of  receiving  be- 
fore or  after  the  child's  majority,  and  such 
sum  as  tile  son  might  have  recovered  as  the 
preseut  value  of  his  own  expectancy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Death,  St  103-119.] 

2.  Same— Evidence— iNSTBUcnoNB. 

Where,  in  an  action  by  a  mother  for  the 
death  of  a  minor  son,  there  was  no  proof  of 
the  age  of  the  mother  and  of  her  life  expectancy 
and  of  her  habits  of  life,  nor  proof  of  any 
gratuity  received  by  the  mother  from  the  son, 
and  the  evidence  showed  that  the  son  received 
$10  a  month,  and  that  there  was  only  seven 
years  between  the  date  of  the  injur?  and  his 
majority,  an  instruction  that  in  fixing  the 
amount  of  pecuniary  damages  the  jur^r  anould 
consider  the  loss  of  prospective  gratuities  from 
the  son  to  the  mother  after  he  became  of  age 
was  erroneous ;  for,  where  gratuities  are  re- 
coverable, only  such  gratuities  as  there  is  a 
reasonable  expectation  of  receiving  are  recover- 
able, and  the  reasonableness  of  the  expectation 
of  receiving  gratuities  must  be  based  on  evi- 
dence that  ffratuitiea  have  been  received  in  the 
past. 

Appeal  from  Circuit  Oonrt,  Madison  Goun- 
ty;  D.  M.  Miller,  Judge. 

Action  by  Mrs.  Fannie  AndeiBon  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany, for  damages  for  the  death  of  plalntlfTs 
Mm.  From  a  Jndgmrat  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded. 

See  38  South.  786. 

Harris  it  Powell,  for  appellant  F.  B. 
Pratt,  tar  apitellee. 

WHITFIELD,  a  J.  The  eighth  Instruc- 
tion givei  for  the  plaintiff  was  as  follows: 
"If  under  the  foregoing  instruction  the  jury 
should  find  for  the  plaintiff,  they  will.  In  com- 
pating  the  amount  of  the  damages,  assess  as 
compensatory  damages  such  damages  as  the 
boy,  Eddie,  sustained  up  to  the  time  of  Ills 
death,  taking  into  ooiislderati<m  injuries 


which  be  received,  and  the  mental  and  physi- 
cal suffering  which  he  endured.  You  will  fix 
the  amount  of  such  compensatory  damages  at 
such  sum  as  in  your  Judgment  is  fair  and 
just,  and  as  would  be  reasonable  compensa- 
tion to  said  Eddie  for  his  Injorln.  The 
amount  of  such  damages  cannot  be  proved  by 
evidence,  but  the  amount  of  same  is  largely 
In  your  discretion,  governed  a  sense  of 
Justice  and  right  In  addition  to  the  damages 
you  may  assess  as  having  occurred  to  said 
Eddie  in  his  lifetime,  you  will  assess  the 
pecnnlary  damages  that  the  plaintiff  may 
have  sustained  by  the  death  of  said  Bddle. 
And  in  fixing  upon  the  amount  of  such  pecu- 
niary damages,  you  will  take  into  considera- 
tion the  loss  to  the  mother  of  the  services  of 
E^ddle  until  he  would  have  arrived  at  the 
age  of  21  years  of  age,  and  the  loss  ot  pro- 
spective gratuities  from  E^ddle  to  hie  mother 
after  he  became  21  years  of  age."  The  last 
clause  of  this  Instruction  was,  under  the  facts 
of  this  case,  manifest  error.  The  instruction 
does  not  even  say  that  the  plaintiff  should 
recover  prospective  gratuities  which  she  had 
a  reasonable  exjiectatlon  of  receiving  from 
her  son  Eddie  after  he  became  21  years  of 
age.  It  is  not  all  possible  gratuities  which 
can  be  recovered  In  a  case,  even  where  gra- 
tuities are  properly  recoverable,  but  only  such 
gratuities  as  there  Is  a  reasonable  expectation 
of  receiving;  and  the  reasonableness  of  the 
expectation  of  receiving  gratuities  in  the 
future  must  be  based  on  evidence  that  gra- 
tuities have  been  received  In  the  past.  Fur- 
ther than  this,  It  Is  also  true  that  In  a  suit  of 
this  sort  by  the  mother  the  extent  of  re- 
covery, before  majority  of  the  child  killed, 
is  the  value  of  the  services  of  the  child  from 
the  time  of  death  up  to  majority,  plus 
such  damages  as  the  jury  may  fairly  award 
as  compensation  for  the  physical  and  mental 
anguish  endured  by  the  child  killed  between 
the  Injury  and  death,  to  which  must  also  be 
added  any  such  gratuities  as  the  evidence 
may  show  the  mother  had  a  reasonable  expec- 
tation of  receiving  before  or  after  majoritj', 
and  also  whatever  sum  the  son  might  have 
recovered  as  the  present  value  of  his  own  ex- 
pectancy. These  four  elements  of  damage  are 
all  proper. 

The  case  of  Railroad  C!o.  v.  Watley,  69 
Miss.  145,  13  South.  145,  laid  down  the  rule 
that,  In  an  action  by  the  parent  for  the  negli- 
gent killing  of  his  child,  the  measure  of  his 
damages  was  "compensation  limited  to  the 
actual  pecuniary  loss  sustained,  on  the  theory 
of  the  parent's  right  to  the  services  of  the 
child  during  minority."  ,  But  to  this  we 
think  should  now  be  added,  under  chapter  65, 
p.  82,  of  the  Acts  of  1898,  the  other  three  ele- 
ments of  damage  named.  This  act  changed 
the  rule  announced  in  Railroad  Co.  v.  Pender- 
grass,  69  Miss.  425,  12  Sooth.  954,  that  there 
could  be  no  recovery  at  all  when  death  had 
been  Instantaneous,  and  then,  In  fixing  the 
amount  of  damages  uses  this  language :  "The 
party  suing  shall  recover  such  damages  as 
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the  Jury  shall  aasesB,  taking  Into  considera- 
tion all  damages  of  every  kind  to  any  and 
all  parties."  Section  663,  Code  1892,  read: 
"The  Jury  may  glre  such  damages  as  may  be 
fair  and  just  with  reference  to  the  Injury  of 
the  parties  suing."  The  charge  is  very  mark* 
ed,  and  we  think  the  Lee^slatnre  Intaided, 
and  1^  this  act  meant  to  authorize,  a  re- 
eovery,  In  a  suit  of  this  character,  not  only 
of  the  value  of  the  services  of  the  minor  un- 
til majority,  bnt  such  damages  as  the  Jury 
might  reasonably  award  for  the  physical  and 
mental  snfTerlng  endured  by  a  decedent  be- 
tween the  Injury  and  death,  however  short 
that  time  may  be|  and  damages  for  the  other 
two  elements  named  above.  And  In  view  of 
this  construction  of  the  statute  we  are  not 
prepared  to  say  that  the  verdict  In  this  case 
was  excessive,  without  r^rd  to  the  question 
whether  punitive  damages  may  be  allowed  or 
not  In  a  suit  of  this  character,  under  chapter 
65,  p.  82,  of  the  Acts  of  1898.  That  question 
need  not  necessarily  be  decided  In  this  case. 
But  in  view  of  the  fact  that  there  Is  no  proof 
here  of  the  age  of  the  mother,  no  proof  by 
mortuary  tables  or  otherwise  of  her  life  ex- 
pectancy, no  proof  of  her  habits  of  life,  or 
any  other  circumstances  from  which  the  Jury 
might  Judge  what  her  life  expectancy  might 
be,  and  In  view  of  the  failure  of  plaintiff  In 
bla  Imstructlon  Na  8  to  use  the  words  "such 
gratuities  as  the  plaintiff  might  reasonably 
have  expected  under  the  evidence  she  would 
receive,"  It  1b  clear  that  that  clause  of  the 
Instruction  is  fatally  erroneom.  The  Jury 
were  told  by  this  butmctlon  tbat  the^  might 
allow  any  possible  gratuities,  not  such  gra- 
tnltlee  aa  the  mother,  from  evidence  that  she 
hftd  received  gratuities  In  the  past,  might 
reasouably  have  opected  to  receive  In  the 
future;  and  again,  there  la  no  proof  of  any 
gratuity  received  in  the  past;  and  again, 
whatever  the  mother  would  get  from  the 
child  by  way  of  services  was  what  waa  hers 
by  law,  and  not  a  gratuity.  A  minw,  with  a 
fortune  of  Its  own,  vho  baa  beai  ^vlng  Its 
parent  from  ttiat  fortnne  gratuities,  may 
reasonably  be  expected  to  continue  tills  In 
the  future  to  a  parent  ricli  or  poor.  In  a 
case  like  this,  therefore,  where  the  proof 
shows  nothing  exc^  that  Uie  minor  received 
nothing  but  flQ  a  month,  and  that  there  were 
only  seven  years  between  the  date  of  the  In- 
Jury  and  his  majority,  and  that  there  had 
never  been  any  gratuity  given  by  him  to  bis 
mother,  and  In  which  the  court  below  gave 
an  Instruction  that  no  punitive  damages 
should  be  allowed,  the  only  elements  of  dam- 
age which  the  Juiy>could  I^ally  have  taken 
Into  consideration  were  the  value  of  the  serv- 
ices of  the  minor  to  majority  and  such  dam- 
ages as  they  might  award  as  reasonable  com- 
pensation for  the  physical  and  mental  suf- 
fering radured  by  the  minor  between  the  in- 
Jury  and  his  death,  by  damages  fbr  the 
other  elonents  named.  These  four  elements, 
however,  are  mough  to  support  this  verdict 
so  far  as  the  amount  Is  concerned,  since  It  Is 


for  the  Jury,  and  not  for  tiie  court,  to  fix  the 
amount  of  damages  to  be  awarded  as  com- 
pensatlm  for  moital  and  physical  suffering. 
The  court  In  a  pv<^eT  case  might  cut  down 
such  amount,  but  we  are  not  prepared  to  say 
in  this  case  that  the  amount  exceeds  what 
would  be  pn^>er  tor  the  four  demmta  of 
damages  stated. 

In  view  of  the  facts  tbat  the  court  below 
charged  the  Jury  that  they  should  not  award 
punitive  damages,  we  must  accept  the  verdict 
as  having  excluded  them.  Aside  fnnn  the 
errors  indicated,  we  think  this  record  free 
from  errors,  and  but  for  than  would  Inhesl- 
tatingly  affirm  the  Judgment. 

Reversed  and  remanded. 


HTLAND,  Sheriff,  t.  SHARP. 
(Supreme  Court  of  MissiaBippL  June  25, 100a> 

CONSTITimONAL  I1A.W— DUX  PbOCESB  OF  I1A.W— 

PsiviLBQE  Tax. 

Acts  1904.  p.  68.  c  76,  Imposlns  a  privi- 
lege tax  on  those  doing  a  money-Ienoing  ousi- 
□esa  on  personal  securities,  sudi  as  booaehold 
furniture,  wearing  apparel,  etc,  is  invalid  as 
depriving  one  of  property  without  due  process  of 
law,  because  It  arbitrarilf  fixes  Uie  basis  of  the 
tax  on  the  kind  of  seconties. 

Appeal  from  Circuit  Court,  Warren  County; 
J.  N.  Bush,  Judge. 

"To  be  officially  reported." 

Action  by  W.  C.  Sharp  against  J.  L.  By- 
land,  sheriff  and  tax  collector  of  Warren 
County,  to  recover  money  paid  under  protest 
as  a  privilege  tax  imposed  by  Acts  1904,  p. 
58,  c.  76.  From  a  Judgment  fOr  plalntlQ^  de- 
fendant aiH>eato.  Affirmed. 

Dabn^  ft  UcOabe,  for  arotf  lant  Andes<- 
Bon  &  Vollor,  for  appellee. 

WHITFIEI/D.  O.  J.  The  case  of  Gund- 
llng  V.  Chicago,  177  V.  S.  183,  20  Sup.  Ot.  633, 
44  L.  Ed.  725,  has  no  application  to  the  case 
at  bar.  It  certainly  needs  no  citation  of 
authorities  to  show  that  an  occupation  tax 
may  be  Imposed  by  the  dty  of  Vlckebnrg. 
The  opinion  in  Rodge  v.  Kelly  (Miss.)  40 
South.  562,  clearly  pointed  out  that  this  act  la 
objectionable  as  dass  I^i;l8lation.  AU  in  the 
class  are  not  dealt  wltb  alike.  A  careful 
reading  ot  that  <vlnlon  Is  aU  tbat  Is  nec- 
essary to  show  the  manifest  unconstitutlon- 
allty  of  the  act  The  fears  expressed  as  to 
tiie  effect  of  the  decision  ml  other  oociqMtlons 
taxed  are  wholly  groundless.  We  dealt  with 
nothing  hut  tills  particular  act  The  tax  In 
this  case  Is  not  Imposed  on  all  mon^  lend- 
ers, graduating  the  tax  aocording  to  tb« 
population  of  a  town  or  the  amount  of  loans, 
etc.  It  attempts,  arbitrarily,  to  base  tlie  tax 
upon  the  kind  of  securities.  Can  it  be  po9> 
Bible  that  argument  should  be  needed  to  show 
that  tlie  Legislature  could  not  vary  Uie  oc- 
cupation to.  \)j  the  single  conslderati<m  as  to 
tba  kind  of  security  taken  for  «  loan?  On 
that  and  notUng  but  thatT  Making  the  tax 
one  thing  if  the  securl^  be  mules,  another  If 
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cattle,  another  If  rilverware  In  a  store,  etc.T 
And  we  clearly  pointed  out,  before,  that 
this  act  was  Intended  to  reach  thoM  who 
lend  on  the  htnda  of  secarltlea»  as  sewing 
madilnes,  etc.,  In  the  actnal  possesion  of 
servants  and  other  necessltons  persons,  and 
at  erorbltant  rates  of  Interest;  and  yet,  that 
helng  its  purpose,  It  wholly  failed  to  fix  any 
rate  of  interest  as  exorbitant  and  brought 
within  Its  omdemnatlon  all  money  lenders, 
withont  reference  to  exorbitant  chains,  etc., 
and  whether  th^  loaned  on  pianos,  etc.,  In 
the  actual  pnsonal  use  of  domestics,  eto.,  or 
In  a  ftictory,  or  a  store,  or  anywhere  else, 
and  withont  reference  to  any  diai^,  ex- 
orbitant or  oQierwise,  for  the  loan.  In  other 
wMds,  the  act  wholly  failed  to  accomplish 
the  only  purpose  It  bad  In  Tlew.  Drawn 
with  the  not  mmsnal  leglslattre  carelessness 
and  lack  of  skill,  it  failed  to  acconutllah  the 
wholesome  pnfpose  had  in  view,  and  actoally 
fare  ns  a  law  d^irlTlng  the  dtlsen  of  his 
property  withoiit  due  process  of  law. 
AfflnnedL 


AUSTIN  et  aL  T.  BARBBB. 

(Bnpreme  Conrt  of  IfiMlasip^  Jnne  25. 1906.) 

Eqititt—Dbcreb  Pbo  Cowresso— Pabtitton— 
TnTAiTts  in  Common— LiABUJiT  fob  Rent. 
A  pro  coDfeaso  against  a  defendant  an- 
tboriiea  no  other  decree  against  the  defendant 
than  the  auctions  of  the  bill  show  be  Is  en- 
titled to ;  so  that  In  a  suit  by  a  tenant  in  com- 
iDOD  of  landa  against  her  co-tenants  for  parti- 
tion, and  for  recover;  of  her  share  of  the  rental 
Talne  thereof,  the  bill,  alleging  merely  that  the 
premises  had  been  in  the  use  and  occupation  ot 
certain  two  of  the  co-tenants,  does  not  author- 
ize a  personal  judgment  against  the  other  co- 
tenants  for  complainant's  share  of  the  rents,  or 
a  decree  glTins  ber  a  lien  therefor  on  their  in- 
tttests  in  the  land. 

Appeal  from  C3iancery  Conrt,  Harrison 
Connty;  T.  A.  Wood,  Chanoellor. 

Snlt  for  partition  by  Mrs.  Effle  Elmer 
Dolion  and  others  against  Mrs.  E.  T.  Barber 
and  another.  From  a  decree  for  Mrs.  Bar- 
ber on  her  cross-bill,  Mrs.  A.  E.  Austin  and 
another  appeaL   Beversed  and  remanded. 

Jacob  Elmer  In  his  lifetime  owned  a  tract 
I  of  land  In  the  city  of  Blloxl,  which  be  de- 
I  Tiaed  in  equal  proportions  to  his  six  children, 
£ffie  Elmer  Dnilon.  Clarence  Elmer,  Percy 
Lee  Elmer,  Goresta  Bachlno,  Edwin  Ross 
Elmer,  and  Albert  Elmer.  Albert,  Clarence, 
iDd  Percy  Lee  Elmer  sold  tueir  seTeral  one- 
sixth  undivided  Interests  to  Mrs.  A.  E.  Aus- 
tlD,  and  Mrs.  Aoatln  sold  an  undivided  one- 
foortb  interest  to  C  B.  Theobald,  and  Theo- 
bald sold  his  undivided  one-fourth  Interest 
to  Mrs.  EI.  T.  Barber.  Mrs.  Effie  Elmer  Du- 
UoD,  Goresta  Bachlno,  and  Edwin  Ross  El- 
mer filed  a  bill  In  chancery,  asking  Mrs.  E.  T. 
Barber  and  Mrs.  A.  B.  Austin  for  a  division 
m  kind,  with  an  altematlTe  prayer  for  a  sale 
and  division  of  proceeds  In  case  the  court 
sbonid  find  the  property  not  susceptible  of  a 
fair  dlTlslw  witbont  prejudice  to  the  Interest 


of  the  owners.  Mrs.  Barber  filed  a  cross- 
bill, seeking  to  recover  one-fourth  of  the 
rental  value  of  the  premises  from  the  dats 
of  the  purchase  of  the  undivided  one-fourth 
interest  by  Theobald,  her  grantor,  alleging 
that  since  that  time  the  premises  had  been 
occupied  by  Goresta  Bachlno  and  Edwin 
Ross  Elmer,  and  praying  that  the  court 
should  make  the  rent  so  due  ber  a  charge 
against  the  estate.  The  court  found  that 
Mrs.  Barber  was  entitled  to  one-fourth  of  the 
rent  and  profits  of  the  premises,  and  entered 
a  decree  awarding  the  same  to  ber  and  mak- 
ing It  a  charge  against  all  the  property. 
Mrs.  A.  E.  Austin  and  Effie  Elmer  Dullon  ap- 
peal, on  the  ground  that  tbeir  Interest  In  the 
property  should  not  be  taxed  with  the  rents 
and  profits,  since  It  was  not  alleged  nor 
proven  that  they  occupied  the  premises  or 
received  any  of  the  rents  and  profits  artelng 
therefrom. 

Harper  &  Harper,  for  aivellanta.  Bar- 
ber &  Mlze,  for  appellee. 

MAYES,  J.  There  is  no  controversy  grow- 
ing out  of  the  sale  of  tbe  lands  described 
in  the  original  bill  for  partition.  It  having 
been  practically  agreed  to  by  all  parties; 
but  the  controversy  arises  on  the  cross-bill 
filed  by  Mrs.  E.  T.  Barber,  wherein  she  seeks 
to  recover  one-fourth  of  the  rental  value  of 
tbe  premises  from  the  26th  day  of  October, 
1900,  the  date  at  which  ber  rights  In  tbe 
property  accrued  to  her  according  to  the  al- 
legations of  the  cross-bill.  We  take  no  notice 
of  the  original  bill  filed  In  this  cause,  since 
there  Is  no  complaint  In  reference  to  it  All 
the  original  complainants  and  tbe  codefend- 
ant  of  Mrs.  Barber,  Mrs.  A.  E.  Austin,  are 
made  parties  defendant  -to  the  cross-bill. 
The  cross-bill  allies  that  C  B.  Theobald 
purchased  a  one-fourth  Interest  In  the  prop- 
erty described  In  the  original  bill  on  the 
26tb  day  of  Ocober,  1900,  and  that  Mrs.  B.  T. 
Barber  purchased  same  from  blm  on  the  7th 
day  of  March,  1901,  and  that  at  the  time  of 
ber  purchase  from  Theobald  she  also  pur- 
chased from  him  all  his  Interest  in  the  rents 
and  profits  of  said  property,  which  was  one- 
fonrUi  interest,  accruing  to  him  on  the  26th 
day  of  October,  1900)  the  date  of  his  purchase 
of  the  one-fourth  Interest  In  the  property. 
After  charging  that  tbe  rental  valoe  of  the 
promises  is  $40  a  month,  tbe  cross-bill  then 
proceeds  to  state  "that  two  of  the  complain- 
ants herein,  Corosta  Bachlno  and  Edwin 
Boss  Elmer,  have  occupied  said  property 
from  the  26th  day  of  October,  1900,  and  an 
now  occupying  said  property  withont  agree- 
ment with  or  permission  from  respondent 
and  cross-complalnant,  and  cross-complaln- 
ant  Is  Informed  and  believes,  and  therefore 
charges  the  truth  to  be,  that  Corosta  Bacbino 
and  Edwin  Boss  Elmer  have  rented  a  part 
of  said  property  to  tenants,  and  have  collect- 
ed rents  therefor."  Edwin  Roes  Elmer, 
Goresta  Bactiino,  Mrs.  A.  B.  Austin,  and  Effle 
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Elmer  Dulion  are  alt  made  parties  defendant 
to  the  cross-bill,  and  the  cross-bltl.  after  pray- 
ing for  partition,  etc.,  concluded  with  a  pray- 
er for  a  decree  In  faTor  of  cross-complalnant 
for  one-fourth  of  the  reasonaUe  value  of  the 
rents  and  profits  of  tbe  premises  from  the 
26th  day  of  October,  1900.  All  parties  de- 
fendant were  duly  summoned,  by  personal 
service.  Mrs.  Coresta  Bachtno  and  Edwin 
Ross  Elmer  answered  the  cross-bill,  denying 
that  the  rental  value  of  the  premises  was 
$40  a  month,  and  a  pro  confesso  on  the 
cross-bill  was  taken  against  Mrs.  A.  B.  Aus- 
tin and  Effle  Elmer  Dulion. 

It  will  be  noted  that  the  cross-blH  does 
not  charge  that  Mrs.  A.  E.  Austin  or  Effle 
Elmer  Dulion  had  been  in  the  use  and  oc- 
cupation of  the  premises,  neither  does  It 
charge  that  they  have  ever  received  one  cent 
from  the  property  as  rents  and  profits;  but, 
on  the  contrary,  the  cross-bill  charges  that 
Coresta  Bachino  and  Edwin  Rosa  Elmer  had 
been  In  possesaion  of  the  property  and  re- 
ceiving the  rents  and  profits  of  same.  There 
Is  no  allegation  in  the  bill  of  any  indebted- 
ness on  tbe  part  of  Mrs.  A.  E.  Austin  and 
Effle  Elmer  Dulion  to  Mrs.  E.  T.  Barber,  and 
the  only  allegation  In  the  bill  which  could 
possibly  affect  tbem  Is  the  allegation  that 
Mrs.  B.  T.  Barber  was  entitled  to  a  one- 
fourth  Interest  In  the  rents  and  profits. 
Testimony  was  taken  as  t*  what  the  reason- 
able rental  value  of  the  place  was,  and  as 
to  who  had  been  in  the  use  and  occupation 
of  the  same  since  tiie  26th  day  of  October, 
1000,  and  the  testimony  shows  that  Mrs.  A. 
B.  Austin  and  Effle  Elmer  Dnllon  had  not 
been  In  the  use  and  occupation  of  the  prem- 
ises at  all,  nor  does  It  establish  that  either 
of  them  had  received  one  cent  as  rent  or 
profit  from  tbe  property  since  Mrs.  Barbw 
acquired  tbe  right  of  Theobald,  dating  from 
the  26th  day  of  October,  1900.  to  tbe  date 
of  the  bearing:  As  a  matter  of  fact,  since 
tbe  filing  of  tbe  original  bill  Mrs.  A.  B.  Aus- 
tin has  purchased  the  Interest  of  Effle  Blmer 
Dulion  and  has  also  become  the  purchaser  at 
tbe  sale  for  partition;  but  since  these  pur- 
chases were  made  pending  tbe  litigation, 
with  full  notice  of  tbe  rights  claimed  by 
cross-complalnaut,  we  deal  with  the  suit 
as  though  no  transfers  bad  been  made,  and 
Just  as  the  property  was  In  reference  to  tbe 
rariouB  lntn«sbi  at  the  date  the  original 
bill  was  filed.  Tbe  croes-blll  was  set  for 
hearing  on  tbe  answers  ffled  by  Edwin  Ross 
Elmer' and  Mrs.  Coresta  Bachino,  and  testi- 
mony taken  and  pro  confessoes  taken  against 
Mrs.  A.  E.  Austin  and  Effle  Elmer  Dulion. 
After  bearing  the  case  the  chancellor  ren- 
dered a  decree  in  favor  of  Mrs.  E.  T.  Barber, 
which  Is  as  follows:  "That  Mrs.  E.  T.  Bar- 
ber Is  Justly  entitled  to  a  one-fourth  Interest 
In  all  rents,  profits,  and  Issues  of  the  herein- 
after descril)ed  land,  from  the  26th  day  of 
October,  1900,  to  the  0th  day  of  August,  19(^  ; 
a  period  of  22  months,  and  that  tbe  value  of  i 


tbe  rents  from  said  property  for  that  time 
amounting  to  (20  per  mouth,  and  that  Mrs. 
E.  T.  Barber  Is  entitled  to  a  lieu  on  tbe  prop- 
erty In  anestlon."  It  will  be  noticed  Just 
here  that  the  decree  of  the  chancellor  doe« 
not  give  Mrs.  E.  T.  Barl)er  a  lien  only  on  the 
interest  of  Edwin  Ross  Elmer  and  Coresta 
Bachino,  the  parties  shown  by  the  proof  and 
the  parties  charged  in  the  bill  with  having 
bad  the  use  and  occupation  of  the  property ; 
but  it  gives  a  Hen  on  the  entire  property,  in- 
cluding the  interest  of  Mrs.  A.  E.  Austin  and 
Effle  Elmer  Dulion,  to  pay  tbe  debt  that 
could  only  be  owing  by  Edwin  Ross  Elmer 
and  Mrs.  Coresta  Bachino,  and  which  was 
owing  as  well  to  Mrs.  A.  E.  Austin  and  Effie 
Elmer  Dulion  as  to  Mrs.  E.  T.  Barber  In  such 
proportion  as  the  interest  of  each  bore  to 
the  entire  value.  By  this  decree  tbe  Interest 
of  Mrs.  Austin  and  Effle  Elmer  Dulion  are 
made  to  guaranty  to  Mrs.  Barber  the  debt  of 
Edwin  Ross  Elmer  and  Mrs.  Coresta  Bachino, 
when  tbe  whole  pleadings  show  that  they 
have  nothing  to  do  with  it  In  any  way,  and 
occupy  the  same  relation  to  Edwin  Ross 
Elmer  and  Mrs.  Coresta  Bachino  that  Mrs. 
Barber  does.  The  decree  then  proceeds: 
"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  Mrs.  E.  T.  Barber  do  have 
and  recover  from  Mrs.  Coresta  Bachino,  Mrs. 
A.  E.  Austin,  and  Mrs.  Eflle  Elmer  Dulion, 
or  either  of  them,  the  sum  of  fllO,  with  all 
cost  herein ;  and  In  default  of  tbe  payment 
by  either  one  of  them  of  said  sum  within  30 
days  from  this  date,  It  is  further  ordered 
that  P.  S.  Hewes,  clerk  of  this  court,  who 
Is  hereby  appointed  a  special  commissionn*, 
shall  sell  the  before-mentioned  real  estate  as 
above  set  out,  or  so  much  thereof  as  may  be 
necessary  to  pay  the  $110,  with  cost  herein." 

It  will  he  seen  by  this  part  of  tbe  decree 
that  the  chancellor  not  only  establishes  a 
lien  on  the  interest  of  Mrs.  A.  E.  Austin  and 
Effle  Elmer  Dulion  In  the  property  for  tbe 
use  and  occupation  of  the  premises  by  Edwin 
Ross  Elmer  and  Coresta  Bachino;  but  the 
court  gave  a  personal  judgment  against  them 
In  favor  of  Mrs.  Barber  for  the  use  and  oc- 
cupation shown  to  have  been  raijoyed  by  Edwin 
Ross  Elmer  and  Mrs.  Bachino  only.  A  pro  con- 
fesso, at  most,  IS  nothing  but  a  confession 
by  the  party  against  wh«n  It  Is  tak«i  that 
the  allegations  of  the  bill  In  so  far  as  they 
affect  him  are  tru&  It  confesses  only  such 
case  as  Is  made  by  the  pleadings  against  tbe 
party  against  whom  the  pro  confesso  is  takm. 
A  decree  taken  on  a  pro  confesso  must  con- 
form to  the  pleadings,  and  no  other  Judgment 
can  be  taken  against  a  defendant  confessing 
the  bill  than  the  allegations  in  the  bill  show 
that  the  complainant  is  raititled  to.  Tbe 
mere  fact  that  a  pro  confouo  Is  taken  does 
not  give  the  par^  taking  It  the  right,  ad 
libitum,  to  take  any  kind  of  a  Judgmrat  he 
may  see  fit  to  take  against  the  defendant  fall- 
ing to  answer,  and.  If  he  transgresses  the 
limits  of  the  case  as  made  out  by  the  plead- 
ings, tbe  decree  la,  ta  say  the  least  voidable 
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OD  appeal.  The  crosa-Mll  does  not  contain 
oue  single  allegation  of  Indebtedness  for  use 
and  occnpBtion  against  Mrs.  Austin  or  Effle 
Elmer  Dnllon.  On  the  contrary,  It  alleges 
that  the  premises  have  been  In  the  nse  and 
occupation  of  "two  of  the  complainants  here- 
in, Mrs.  Ooresta  Bacblno  and  Bdwin  Ross  El- 
mer." The  proof  shows  that  Mrs.  Austin  and 
Effle  ESmer  Dulion  have  not  received  anything 
from  the  praises,  and  have  not  had  the  use 
and  occupation  of  some;  nor  is  there  any 
attempt,  ^ther  by  the  allegations  of  the  cross- 
bill or  In  the  proof,  to  show  that  they  had 
tnade  themselves  liable  in  any  way,  either 
for  rents  received,  or  for  use  and  occupation 
of  the  premises.  The  only  possible  effect 
that  a  pro  coufesso  could  have  as  against 
them  was  to  conclude  them  from  controvert- 
ing the  fact  that  Mrs.  B.  T.  Barber  was  en- 
titled to  a  one-fourth  interest  In  the  rents  and 
profits  of  the  property  In  question.  There 
was  no  attempt  to  charge  them  with  either 
r«its  and  profits,  or  with  use  and  ^>ccupatlon. 
Mrs.  Austin  and  Effle  Elmer  Dullon  might  well 
let  a  pro  confesso  go  against  them,  since  the  on- 
ly rights  of  theirs  which  were  sought  to  be  af- 
fected were  that  Mrs.  Barber  owned  a  one- 
fourth  Interest  in  the  property,  and  was  en- 
titled to  one-fourth  of  the  rents  and  profits 
as  against  them,  from  the  26th  day  of  Octol>er, 
1900,  to  the  6th  of  August,  1902.  The  pro 
coQfesso  taken  only  confessed  this,  and  this 
was  the  only  kind  of  a  decree  that  could  be 
taken  against  them  on  the  pro  confeeso.  The 
decree,  based  upon  the  pro  confesso  taken 
against  Mrs.  Austin  and  Effle  Elmer  Dnllon, 
BbowB  no  right  to  ttie  relief  given  by  the 
chancellor.  M.  ft  C.  B.  R.  Co.  v.  Neighbors,  61 
Miss.  412,  on  page  422 ;  Spears  v.  Cheatham, 
44  Miss.  94;  George  v.  Solomon,  71  Mln.  168, 
14  South.  631;  Garland  v.  HoU.  18  Smedes  & 
M.  76,  61  Am.  Dec.  140. 

It  would  have  been  prt^r  for  the  chancel- 
lor to  have  given  Mrs.  Barber  a  Hen  on  the 
hiterest  of  any  tenant  in  common  shown  to 
have  received  rents  and  profits  In  excess  of 
bto  Interest  In  the  property,  or  to  have  had 
the  nse  and  occupation  of  the  property  over 
and  above  his  Interest  la  same;  but  the 
chancellor  could  only  establish  this  right 
In  favor  of  Mrs.  Barber  on  the  Interest  of 
audi  party  as  was  shown  to  have  bad  the  use 
and  benefit  of  the  property,  and  could  not  fix 
a  lien  In  her  favor  on  the  entire  property. 
Including  the  Interest  of  other  tenants  in 
common  not  shown  to  have  been  In  the  use 
of  the  property  in  any  way.  There  was  no 
warrant  In  the  record  for  the  Judgment  ren- 
dered in  fitvor  of  Mrs.  Barber  against  Mrs. 
Austin  and  Effle  Elmer  Dullon;  neither  was 
It  proper  to  charge  their  interest  with  the 
and  occupation  of  the  premises  by  Ed- 
win Rosa  Elmer  and  Mrs.  Ooresta  Bachlno. 
The  case  of  Medford  et  al.  v.  Prazler,  58  Miss. 
241,  and  Morgan  v.  Long  et  al.,  73  Miss.  406, 
19  South.  98,  65  Am.  St  Rep.  541,  and  Walker 

WiUlams,  84  Miss.  392,  36  South.  450.  de- 
cide nothlnc  applicable  to  this  case,  except  to 


establish  the  right  of  one  co-tenant  to  charge 
another  co-tenant  for  use  and  occupation 
beyond  the  extent  of  his  Individual  interest 
In  the  property.  They  d>  not  say,  nor  does 
any  authority  hold,  that  one  co-tenant  may 
sue  a  co-tenant  in  possession  for  the  use 
and  occupation  of  joint  property,  Joining  in 
the  suit  as  defendants  other  tenants  in  com- 
mon out  of  possession,  not  shown  to  have 
been  In  the  use  and  occupatfon  of  the  prem- 
ises at  any  time,  and  not  charged  in  the 
bill  with  having  had  the  use  and  occupation, 
and  obtain  a  decree  as  against  the  Interest  of 
the  defendants  out  of  possession  for  the  use 
and  occupation  of  the  tenants  in  common  In 
possession  of  the  property.  Each  Is  liable  for 
his  own  use  and  occupation,  and  bis  Interest 
In  the  premises  may  be  subjected  to  the  pay- 
ment of  same;  but  the  Interest  of  one  tenant 
in  common  can  never  be  subjected  to  another 
tenant  In  common  for  the  use  and  occupation 
of  the  premises  by  a  third  tenant  in  common, 
when  it  Is  not  shown  that  the  party  whost 
interest  Is  sought  to  be  subjected  had  any  coo- 
nection  with  the  matter  in  any  way. 

The  Judgment  being  an  entirety,  the  cause 
Is  reversed  and  remanded. 


MORRIS  T.  BROOKHAVBN  &  P.  R.  R.  CO. 
(Supreme  Court  of  Mississippi.  June  25,  1006.) 
Masteb  and  Seetaht— Niqugenoi— Puad- 

IKO. 

The  declaration  In  an  action  for  Injury 
to  an  employ^  working  on  a  bridge,  alleging 
that  plaintiff  stood  where  the  chief  m  commana 
told  him  to  stand  wlien  push  can  came  along 
with  materlftla,  and  that  he  was  injured  by  a 
a  car  improperly  loaded,  in  that  it  had,  nailed 
to  the  sides,  projecting  strips  three  feet  longer 
than  the  materials  on  It,  and  that  It  was  so 
fixed  by  the  servants  engaged  In  loading  by 
direction  of  the  same  chief,  charges  negligence 
of  the  superintendent,  and  not  of  the  fellow 
servants. 

Appeal  from  Circuit  Court;  Lawrence 
County;  Jna  B.  Enochs,  Judge. 

Action  by  O.  O.  Morris  against  the  Brook- 
haven  &  Pearl  River  Railroad  Company.  A 
demurrer  to  an  amended  declaration  on  the 
ground  that  It  did  not  state  a  cause  of  action 
was  sustained,  and  Judgment  rendered  for 
defendant  Plaintiff  appeals.  Reversed  and 
remanded. 

O.  Wood  Magee  and  May  &  Flowers,  for 
appellant  T.  Brady,  Jr.,  for  appellee. 

CALHOON,  J.  Ann.  Code  1892,  671,  Is 
this:  "The  declaration  shall  contain  a  state- 
ment of  the  facts  constituting  the  cause  of 
action.  In  ordinary  and  concise  language, 
without  repetition;  and  If  it  contain  suf- 
ficient matter  of  substance  for  the  court  to 
proceed  upon  the  merits  of  the  cause,  it  sbnll 
be  sufficient;  and  it  shall  not  be  an  objec- 
tion to  maintaining  any  action  that  the  form 
thereof  should  have  been  dlCTerent"  In  Gib- 
son V.  Meek.  71  Miss.  617,  15  South.  789, 
this  court  said,  through  Chief  Justice  Camp- 
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bell:  "The  fine  argument  of  the  learned 
counsel  for  the  appellant  might  have  prevail- 
ed half  a  centtUT  ago,  when  form  was  often 
of  more  Importance  with  courta  than  sub* 
stance;  but,  happily  that  era  hag  passed. 
ne\  er  to  return.  Now  substance  Is  what  the 
courts  of  this  state  look  to.  We  have  no 
forms  of  action.  Every  action  is  on  the  case, 
and  one  need  only  to  state  a  case  In  concise 
and  Intelligible  language,  containing  sufficient 
matter  of  substance  for  the  court  to  see  that 
he  has  a  meritorious  cause,  and  bis  declara- 
tion will  be  suffldent" 

Applying  the  test  of  this  statute  and  opln- 
lon  to  the  case  before  ns.  It  is  snfficlently 
shown  that  Morris  was  at  work  on  the  bridge 
being  repaired,  at  the  place  he  was  ordered 
to  be  by  the  diiet  who  was  in  command,  and 
who  told  him  where  to  step  tor  safety  when 
push  cars  came  along  with  materials;  that 
this  point  was  safe  with  push  cars  properly 
loaded;  that  that  one  which  did  the  damage 
was,  and  for  the  first  time,  improperly  load- 
ed. In  that  It  had,  nailed  to  the  sides,  pro- 
jecting strips  three  feet  longer  than  the 
material  on  it;  that  It  was  so  fixed  by  aerr- 
ants  In  that  loading  line  of  the  work  by  di- 
reetitm  of  this  same  chief;  that  this  was  gross 
negligence;  Oiat  Morris  took  all  necessart 
precaution  to  aave  blmself,  but,  because  of 
the  strips,  was  knodced  off  and  hurt  It  Is 
hypercrltlclsm  and  overstrained  Interpreta- 
tloii  to  confine  the  language  to  tlie  fellow 
servants  who  manually  nailed  on  tbe  strips, 
since  It  spedfically  charges  that  this  was 
dme  iny  direction  of  tbe  chief  in  command  of 
all.  if  there  was  contributory  negligence 
which  can  avail  appellee.  It  may  be  pleaded, 
but  must  be  determined  by  a  Jury. 

Reversed,  demurrer  overruled,  and  cause 
remanded. 


BOYD  V.  FIDELITY  MUT.  LIFE  INS.  CO. 
(Supreme  Court  of  Mississippi.  July  2,  190S.) 
Ihsubakce— Action  on  Lira  Policy— Non- 

PATMENT    of    FBEintTVS    —    EXTKNSION  OT 

TiMB— Complaint— Sufficiency. 

A  declaration  in  an  action  on  a  policy  of 
life  Jasurance,  alleging  that  defendant's  a^ent 
duly  authorised  by  deiendant  bo  to  do.  solicited 
Insured  to  take  out  a  poller,  offering  as  a 
special  tnducmient  the  fact  that  defendant  al- 
lowed SO  days  of  grace  in  tbe  payment  ot  pre- 
miums, and  that  insured  took  out  the  policy  on 
the  faith  of  such  representations,  and  further 
alleging  the  payment  of  the  first  annual  pre- 
mium, and  the  death  of  insured  after  tbe  expira- 
tion of  1  year,  but  within  13  months  from  the 
date  of  such  payment,  was  not  demurrable 
on  the  ground  that  the  second  annual  premium 
had  not  been  paid  when  due.  In  view  of  the 
averments  that  defendant  authorized  the  repre- 
sentations to  be  made  and  that  the  policy  vaa 
taken  out  on  the  faith  thereof. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty: M.  H.  Wilkinson,  Judge. 

Action  by  Salena  Boyd  against  the  Fidelity 
Mutual  Life  Insurance  Company.  From  a 
Judgment  for  defendant,  plalntlfl  appeals. 
Reversed. 


Appeal  from  tbe  Judgment  of  the  circuit 
court  sustaining  a  demurrer  to  the  declara- 
tion filed  In  the  court  below  by  the  appellant 
The  declaration,  after  setting  forth  the  r^re- 
seutatlon  of  the  agent  of  riie  appellee  that 
80  days*  grace  would  be  allowed  on  the  pay- 
ment of  all  premiums,  and  the  reliance  of  tbe 
insured  on  such  representations,  alleges  tbe 
payment  of  the  first  annual  premium,  and 
tbe  death  of  the  Insured  after  the  expiration 
of  1  year,  but  within  13  months  from  the 
date  of  tbe  payment  of  said  premium.  The 
demurrer  was  sustained,  on  tbe  ground  that 
the  second  annual  premium  bad  not  been 
paid  when  due. 

P.  Z.  Jones,  for  appellant  T.  Brady,  Jt^ 
for  sppellea, 

WHITFIELD,  a  J.  The  declaration  In 
this  case  avers  as  follows:  "That  on  June 
24,  1901,  tbe  date  of  the  payment  of  tbe 
first  annual  premium,  tbe  agent  of  the  de- 
fendant company  soUdted  the  aald  William 
H.  Boyd  to  insure  his  life  In  tbe  defendant 
company,  and  as  an  inducement  to  taking 
the  Insurance  pressed  upon  tbe  said  William 
H.  Boyd  the  fact  that  30  days  of  grace  were 
allowed  by  the  company  on  the  payment  of 
all  premiums  due  said  company.  That  tbe 
said  agent  was  authorized  by  the  defendant 
company  to  make  this  representation,  and 
to  hold  out  as  special  inducement  to  persons 
solicited  by  said  agent  to  take  insurance  in 
said  company  tbe  fact  that  said  company  al- 
lowed 30  days  of  grace  in  the  payment  of  all 
premiums,  and  furnished  to  said  agent  in- 
struction books  and  other  literature  authoriz- 
ing him  to  hold  out  this  special  feature  as 
an  advantage  to  policy  holders  In  said  com- 
pany, and  the  ageat  In  making  the  repre- 
sentations above  mentioned  was  acting  with- 
in the  scope  of  his  employment  and  author- 
ity." With  this  averment  that  the  company 
Itself  authorized  these  representations  to  be 
made,  and  that  the  policy  was  taken  out  on 
the  faith  of  them.  It  is  too  obvious  for  dis- 
cussion that  no  demurrer  should  have  been 
interposed,  but  that  the  case  la  one  tor  evi- 
dence. 

Tbe  Judgment  Is  reversed,  the  demurrer 
la  overruled,  and  the  cause  remanded. 


COMFORT  T.  OITT  OF  KOSCIUSKO. 

(Supreme  Court  of  MissIssippL    July  2,  1906.) 

Mdnicipat.   Corpobatioks  —  Obdinahobs  — 
Pbohibiting  Keeping  of  Hogs. 

Under  Ann.  Code  1892,  {  292B,  empowering 
municipalities  to  make  regulatiooa  to  secure  tbe 
general  health,  to  prevent  and  abate  nuisances, 
and  to  suppress  hogpens,  it  is  only  when  tbe 
keeping  of  nogs  In  a  city  is  a  nuisance  that  the 
city  may  prevent  their  being  kept  therein,  so 
that  an  ordinance  providing  generally  tiiat  hogs 
may  not  be  kept  in  the  city,  without  reference 
to  whether  they  are  or  are  not  a  nuisance,  is  In* 
valid. 

[Ed.  Note.— For  cases  In  point,  see  vol.  86, 
Gent  Dig,  Municipal  Corporations,  |  1835.] 
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Appeal  ftom  CHicnit  Oamt,  Attala  Oomty ; 
J.  T.  Dnnn,  Jndgb 

OL  C  Oomfiirt  was  omvlcted  of  Tlolatlng 
an  ordinance  of  the  dty  of  Koscltnko  pro- 
hlbltlns  the  keqiliig  of  taogs  wltbln  tbe  dty 
limits,  and  appeals.  Berased  and  remand- 
ed. 

Lnckett  &  Guyten,  Anderson,  Davis  &  Saw- 
yer, and  J.  S.  Smith,  for  appellant  F.  M. 
West  and  J.  Q.  Bmythe,  for  apptdle& 

HATES,  J.  On  the  27th  day  of  Jnly.  1906, 
tbe  city  of  Koselosko  passed  tbe  following 
ordinance:  **Be  It  ordained  1^  the  board  of 
mayor  and  aldermen  of  the  dty  of  Kosdnsko: 
Tbat  In  order  that  tbe  said  dty  shall  be  dean 
and  pnt  and  kept  In  a  good  sanitary  condi- 
tkm  to  prevoit  the  generation  and  spread  of 
disease  It  shall  be  nnlawfol  for  any  person 
to  keep  or  permit  to  be  kept  cm  or  about  bis 
or  her  premises  within  tbe  corporate  limits  of 
mid  dty  any  rubbish,  garbage,  or  filth  of  any 
kind,  or  to  keep  or  pramtt  to  be  k^t  on  bis 
■Bid  premises  any  stagnant  or  filthy  water, 
sr  to  drain  any  batb,  kitchen  or  otherwise 
polluted  water  Into  any  ot  the  streets  of  said 
city,  or  to  keep  or  permit  to  be  k^  within 
the  corporate  limits  of  said  dty  any  pig,  or 
PUr<.  bog,  or  hogs.  Any  person  who  shall  be 
gnllty  of  any  act  or  acts  enumerated  in  this 
ordinance  shall  be  deemed  guilty  of  a  mis- 
doneanor,  and  upon  conTlctlon  shall  be  fined 
In  ft  sum  of  not  less  than  five  dollars."  On 
the  14th  day  of  August  an  affldartt  was  made 
against  Comfort  In  the  mayor's  court  of  Kos- 
dnsko, charging  In  substance  that  Ck>mfort 
did,  on  and  about  tbe  11th  day  of  August, 
1905,  in  the  corporate  limits  of  the  city  of 
Eosdusko,  wUlfnlly  and  unlawfully  permit  to 
be  kept  bf^  anddid  keep  hogs  penned  and  in- 
dosed,  on  and  about  hts  prcmlf'es  In  said  city, 
against  tbe  ordinance  of  said  dty.  Mr.  Com< 
fort  was  convlded  In  the  mayor's  court,  ap- 
pealed to  the  drcult  court,  demurred  to  the 
iffldSTlt,  which  demurrer  was  overruled  by 
tbe  drcnit  Judge,  and  be  was  again  convicted 
In  the  circuit  court,  and  prosecutes  this  ap- 
peal, claiming  that  the  ordinance  under  which 
be  is  convicted  Is  void. 

Section  2928  of  the  Annotated  Code  of  1892 
empowers  mnaldpfllitles  to  suppress  hogpens. 
It  also  gives  tbe  power  to  make  regulations 
to  secure  tbe  general  health  of  municipali- 
ties and  to  prevent,  remove,  and  abate  nuisan- 
ces. The  keeping  of  hoga  In  a  municipality, 
or  tbe  erection  of  hogpens,  may  or  may  not 
be  a  nuisance,  and  it  Is  only  when  they  are 
nicb  that  a  municipality  has  tbe  power  to  In- 
terpose and  snprcss  hogpens  or  prevent  the 
keeping  of  hogs  In  a  municipality.  An  ordi- 
nance which  provides  generally  that  hogs  may 
Eiot  be  kept  In  a  municipality,  without  refer- 
ence to  whether  they  are  or  are  not  a  nul- 
Bance  is  too  broad  and  sweeping  In  Its  pro- 
risioQs  and  cannot  be  upheld.  When  the 
keeping  of  bogs  wltbln  a  municipality  be- 
comes a  nuisance.  It  matters  not  where  they 
aiay  be  kep^  It  not  tmly  has  the  power,  but 


It  Is  its  duty  to  abatSb  In  tbe  case  of  .Darling- 
ton V.  Ward  (S.  C.)  28  &  B.  800,  88  U  B.  A. 
826,  dted  by  counsel,  we  think  tbe  court  wait 
too  far.  In  truth  this  ease  seems  to  stand 
by  Itself  In  the  extent  to  which  It  has  gone 
in  upholding  munldpalttles  In  the  right  to 
prohibit  the  keying  of  hogs  within  Its  bor- 
d^  Bz  parte  aLeary.  6S  Miss.  SO,  S  Sonth. 
144,  7  Am.  St  Bep.  64a 

Let  the  case  be  reversed,  and  aflldaTit  dis- 
missed. 


OOIiLIEB  T.  DASHER  et  al. 

(Suprune  Court  of  Florida,  Dlvl8i<m  B.  May 
2S.  1906.  Headnotes  filed  June  27,  1006.) 

Injunction— Aonoir  BnwEaN  Pabtnebs— 

Ai.LEaATi0N8  07  Bnx. 

Where  a  bill  in  equity,  brouKbt  to  restrain 
aliegd  partners  of  the  complainaiit  from  ousting 
him  from  partldpadon  in  the  alleged  partner- 
ship boslaesB,  fails  to  state  any  facts  from 
which  a  court  can  adjadge  whether  or  not  a 
parmerahip  in  fact  eziatM,  and  where  a  con- 
tract between  the  parties  exhibited  as  part  of 
such  Uii  is  in  its  terms  InconslBtent  with  the 
eziatence  of  a  real  partnership  between  them, 
a  demnrrer  to  such  bill  is  properly  sustained, 
and  such  bill  should  be  dismisKea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  H  223-227;  vol.  38, 
Cent  Dig.  Partnerahip.  H  181.  182.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Washington 
County ;  Francis  B.  Carter,  Judge. 

BUI  by  E.  F.  Collier  against  J.  B.  Dasher 
and  B.  P.  Bo8&  Decree  for  defendants,  and 
plaintiff  appeals.  AfBrmed. 

Tbe  appdlant^  as  cwnpbilnant  below,  filed 
his  bill  in  the  drcuit  coutt  of  Washington 
county  in  equity  against  J.  B.  Dasher  and 
E.  P.  Boss,  alleging  and  praying  therein  aa 
follows: 

"(1)  That  on  or  abont  tbe  1st  day  ot  Ko* 
vember,  A.  D.  1S04,  your  complainant  and  said 
re^ndents  entered  into  a  contract  of  part- 
nership to  engage  In  the  business  of  operating 
and  conducting  a  certain  turpmtlQe  plant  for 
the  purpose  of  manufacturing  rosin  and 
spirits  turpentine,  at  Hog  Town,  near  Point 
Washington,  county  of  Washington,  state  of 
Florida ;  that  by  tbe  terms  of  said  contract 
of  partnership  your  complainant  and  said  rfr 
spondmts  were  to  conduct  said  business 
under  tbe  firm  name  of  Da^er,>  Bose  &  Co., 
and  that.  In  accordance  therewith,  said 
business  has  since  been  conducted  by  your 
complainant  and  by  said  respondents  as  co- 
partners under  said  copartnership  name  of 
Dasher,  Bose  &  Co.,  tbat  subsequent  to  the 
formation  of  said  partnership  your  com- 
plainant and  said  respondents  on  the  13th  day 
of  February,  A.  D.  1905,  entered  Into  further 
articles  of  agreement  whereby  said  respond- 
ents did  agree  with  said  complainant  to  trans- 
fer and  convey  unto  said  complainant  a  one- 
third  interest  In  and  to  certain  property  of  the ' 
then  estimated  value  of  16,724.20  when  the 
said  turpentine  business  then  bdng  operated 
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and  omducted  by  yoxa  complBlnant  and  satd 
respondents  sball  bare  worked  out  and  paid 
the  sam  of  |6,724.20.  with  Interest  on  said 
amount  at  the  rate  of  8  per  cent,  and  in 
consideration  of  said  agreement  and  obliga- 
tion on  the  part  of  said  respondents  your 
ccmplftinant  agreed  that  be  would  give  to  tbe 
management  of  said  business  ail  of  his  time 
and  best  attention,  all  of  which  will  more 
particularly  appear  by  reference  to  a  copy  of 
said  contract  of  the  18th  day  of  February,  A. 
D.  1906.  attached  hereto  marked  'Exhibit  A,* 
and  prayed  to  be  made  a  part  hereof  for 
every  necessary  and  legitimate  purpose :  that 
In  accordance  with  the  terms  of  said  contract 
your  complainant  has  folly  performed  and 
complied  with  each  and  every  obligation 
tho-eln  specified  oa  his  part  to  be  performed,' 
and  has  In  good  faith  and  to  the  best  of  his 
ability  discharged  said  obligations,  and  has 
gives  to  the  management  and  control  of  said 
business  bis  entire  time  and  best  attention. 

"(2)  That  said  copartnenthlp  business  baa 
been  conducted  since  the  formation  thereof  In 
November,  A.  D.  1904,  with  friendly  relation 
betweoi  said  req»ondente  and  your  complain- 
ant until  the  6th  day  of  June,  A.  D.  1005,  on 
which  date  the  said  J.  R.  Dasher,  one  ot  said 
respondents,  stated  to  your  complainant,  in 
substance,  that  the  said  B.  P.  Rose  and  him- 
self bad  decided  that  It  would  be  for  the  best 
interest  of  the  business  for  your  comphiinant 
to  sever  his  connection  therewith,  and  that 
since  said  date  said  J.  B.  Dasher  has  declined 
and  refused,  and  still  continues  so  to  do,  to 
permit  your  complatamnt  to  further  engage  In 
the  management,  conducting,  and  (grating 
said  turpentine  business,  and  thereby  pre- 
vents your  complainant  from  the  proper  and 
legitimate  exercise  of  his  duties  and  prlvl- 
teges  of  a  copartner  In  connection  with  said 
turpentine  business. 

"(3)  That  your  complainant  la  Informed 
and  bellevea  that  said  turpentine  business 
has  been  conducted  profitably,  and  that  the 
ptoceeda  already  accrued  from  tbe  manage- 
ment thereof  stncfe  the  formation  thereof,  In 
November,  A.  D.  1904,  has  almost,  If  not  fully 
paid  the  amount  of  $3,724.20;  that  your 
complainant  Is  ready,  anxious,  and  willing  to 
continue  In  the  proper  and  legitimate  dis- 
charge of  his  duties  as  a  copartner  In  the 
management,  control,  and  operation  of  said 
cfipartnership  business,  but  that  he  Is  pre- 
vented fom  doing  so  by  the  unreasonable  and 
unlawful  acta,  as  hereinbefore  specified,  of 
llie  said  respondents. 

"(4)  Your  complainant  would  further  rep- 
resent unto  your  honor  that  be  had  no  ade- 
quate remedy,  save  and  except  tbe  state's 
most  gracious  writ  of  Injunction,  and  that  In 
tbe  absence  of  such  writ  and  the  relief  prayed 
for  your  complainant  will  suiter  irreparable 
damages  nnd  injury. 

"(5)  Wherefore  your  complainant  humbly 
prays  that  your  honor  shall  be  pleased  to 
issue  an  order  directing,  enjolnlnjj^  and  com- 


manding tbe  said  J.  R.  Dasher  and  the  said 
E.  P.  Rose  to  refrain  from  any  acts  or  conduct 
of  whatsoever  character  and  description  that 
would  prevent  or  preclude  your  complainant 
from  the  exerctee  of  his  right  to  inspect  the 
books  of  said  copartnership  business,  to  be 
fully  Informed  as  to  the  state  of  accounts  of 
said  copartnership  business,  and  the  further 
and  unlimited  discharge  of  bis  duties  as  a  co- 
partner in  the  management,  controlling,  aaci 
conducting  said  copartnership  business. 

"(6)  Your  complainant  would  further 
humbly  pray  for  such  other  and  further  re- 
lief In  the  premises  as  to  your  honor  shall 
seem  proper,  and  that  tbe  state's  ^vrlt  of  sub- 
poena shall  be  duly  Issued  herein  In  accord- 
ance with  the  statutes  of  Florida  In  such 
cases  made  and  provided,  directed  to  J.  B. 
Dasher  and  E.  P.  Rose  to  fully  answer  the 
premises  herein.  This  the  16th  day  of  June, 
A.  D.  1905." 

Attached  to  the  bill,  as  part  thereof,  was- 
the  following  contract  betweoi  tbe  parties: 

"Geor^a,  Lowndes  County. 

"Tbis  agreement,  made  on  this  the  27tb 
day  of  December,  1004,  between  Rose  &  Da- 
sher, of  tbe  one  part,  and  E.  F,  Collier,  of  the 
other  part, 

"Wltnesseth  that,  whereas.  Rose  &  Dasher 
own  a  certain  turpentine  location  at  Point 
Washington,  knowii  and  called  the  'Hog 
Town  Turpentine  Place,'  consisting  of  the 
following  property:  three  sacks  oats,  twelve 
sacks  com,  seven  sacks  purlna,  nineteen  bales 
hay,  five  mules,  three  horses,  two  wagons  and 
harness,  one  buggy  and  harness,  two  saddles, 
one  still  and  fixtures,  twenty-three  shanties, 
dip  barrels,  three  crops  yearling  boxes,  four 
crops  virgin  boxes,  and  a  certain  lease  made 
by  the  West  Coast  Naval  Stores  Company  to 
Steel  &  Rose,  said  Steel  transferring  his  Inter- 
est to  said  Rose,  and  said  Rose  transferring 
half  Interest  In  lease  to  said  Dasbor,  all  of 
said  property  being  of  the  value  of  $6,724.20; 
and 

"Whereas,  E.  F.  Collier  Is  desirous  of  buy- 
nlng  one-third  undivided  Interest  In  said 
turpentine  place,  but  Is  unable  to  do  so  for 
want  of  funds :  Now,  therefore,  said  Rose  4 
Dasher  agree  that  if  said  Collier  will  work 
said  turpentine  location,  giving  It  all  of  bis 
time  and  best  attention,  when  the  same  has 
worked  out  the  sum  of  $6,724.20,  with  interest 
on  It  at  8  per  cent,  to  make  the  said  Collier, 
Ms  heirs  or  assigns,  proper  bill  of  sale  to  a 
one-third  Interest  In  the  property  above  de- 
scribed. It  Is  distinctly  understood  by  tbe 
parties  hereto  that  If  the  management  by 
Collier  of  said  place  or  said  conduct  of  said 
Collier  or  for  any  reason  he  should  become 
unsatisfactory  to  said  Rose  &  Dasher,  to 
either  or  both  of  them,  that  the  said  Collier 
forfeits  all  of  his  right  and  Interest  In  this 
contract  and  the  same  shall  be  null  and  void 
It  la  further  understood  and  agreed,  however, 
that  If  said  Collier  should  forfeit  his  interest 
In  this  contract  and  tbe  same  shall  be  null. 
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■nd  TOld,  tben  be  iball  reedve  as  compen- 
■atkm  forhlB  wrvlcnlOO  permontb  fnun  tbe 
dttlng  of  this  contnct  to  the  ttme  of  ita  tta- 
fdtim;  Bald  Collier  expressly  agreeing  to  tlie 
tmxa  of  tbls  contract  and  further  agreeing, 
In  the  event  of  hla  becoming  unsatisfactory 
to  said  Rose  ft  Dottier,  to  leare  aald  turpen- 
tine location  without  dlstnrbanoe  or  moles- 
tation of  tbe  bands  thereon,  or  causing  any 
trouble  vbaterer. 

'^n  witness  whoreof,  the  parties  bereunto 
baTe  signed  these  presents. 

"B.  P.  Rose.  [L.  S.] 
*'J.  R.  Dasher.  [L.S.] 
**E.  F.  Collier.   [U  B.] 

"a  F.  Clarke,  N.  P.  L.  Co.,  Ga. 

"Signed  and  sealed  before  me  this  ISth  day 
of  reb..  1906.  George  H.  Mundy,  N.  P.  of 
State  of  Florida  at  Large.  [Seal.]  Office  ex- 
pires Oct.  28.  1908." 

To  this  bill  the  defendant  J.  R.  Dasher 
interposed  a  general  demurrer  for  want  of 
eqni^  In  tbe  bill.  TJpon  argament  the  clr- 
cnit  Jndge  sustained  the  demurrer,  with  leave 
to  tbe  complainant  to  amend  his  bill  within 
10  days.  Prom  this  order  this  appeal  was 
taben,  and  the  said  order  Is  assigned  as 
error. 

W.  W.  Flonmoy,  for  appellant  8.  K.  OilHs, 
for  appellees. 

TAYLOR.  J.  (after  stating  the  facts).  The 
complainant  In  his  hill  alleges,  as  a  conclu- 
sion of  law,  that  he  and  the  defendants  on 
at  about  tbe  let  day  of  November,  1904,  en- 
tenH  Into  a  contract  of  partnership  to  en- 
gage In  tbe  business  of  operating  and  con- 
ducting ft  certain  turpentine  plant  few  the 
purpose  of  mannfactnrlng  rosin  and  spirits 
turpentine  at  Hog  Town,  near  Point  Wasb- 
taigton,  in  Washington  county,  Fla.;  that  by 
the  terms  of  said  contract  complainant  and 
defendants  were  to  conduct  said  bnslness 
under  the  firm  mune  of  Dasber,  Rose  &  Co. 
What  any  of  the  other  terms  of  this  alibied 
contract  of  partnership  were  the  bill  falls 
to  state.  It  falls  to  state  bow  much,  If  any, 
of  the  partnerriilp  capital  was  or  would  be 
contributed  tbe  complainant  or  by  the 
defendants.  It  foils  to  state  anything  as  to 
any  (^ligation  to  share  In  the  profits,  losses, 
or  expenses  of  tbe  hnslness.  Indeed,  what  is' 
stated  of  this  all^^  contract  of  partnwshlp 
allied  to  lure  been  entered  Into  on  or  about 
November  1, 1904,  Is  a  mere  conclusion  of  tbe 
pleado:,  wltb  no  statement  of  any  facto  from 
wUch  a  court  can  determine  whether  the  al- 
leged contract  established  or  created  tbe 
relatlonsUp  of  partnm  betwe^  these  par^ 
ties  or  not  But  in  addltlfm  to  tbls  defect 


In  tbe  bill,  the  written  contract  snbsequoitiy 
entered  Into  between  them  on  Febmary  18, 
1906k  and  exhibited  as  a  part  of  tbe  bUl,  ac- 
cording to  our  Interpretation  thereof,  is  al- 
t(«etber  Inconsistent  with  tlie  alstence  in 
fact  of  a  partnership  between  the  parties. 
This  written  contract  saya  nothing  about  any 
partnership,  but  In  its  terms  Is  Incmristent 
with  the  Idea  of  partnenOiIp.  It  binds  the 
defendante  to  make  a  propw  bill  of  sale  c(m- 
veying  a  one-  third  Interest  In  certain  q>ecl- 
fled  personal  pn^erty  to  the  complainant  In 
consideration  of  the  pwsonal  services  of  tbe 
complainant  In  tbe  conduct  and  supervision  of 
tbe  turpentine  business  and  plant  of  tbe  de- 
fendante, whenever  such  business  shall  have 
yielded  the  sum  of  $6,724.20,  whethw  In  gross 
or  net  after  deducting  expenses.  Is  not  stet- 
ed,  reserving  the  right  to  the  defendante, 
either  or  both  of  them,  at  any  Ume,  If  the 
managemsit  of  tUe  business  by  tbe  cnnplain- 
ant  should  for  any  reason  become  unsatis- 
factory to  either  or  both  of  the  defendants, 
to  sever  their  ctmnectlon  with  tbe  complain- 
ant and  thereupon,  in  lieu  ot  conveying  to 
him  a  one-third  Interest  In  tbe  property,  to 
pay  Um  $60 'per  mmtb  from  tbe  date  of  the 
contract  until  Ita  forfeiture.  It  will  be  ob- 
served that  this  contract  binds  the  defend- 
ants to  convey  to  the  complainant  not  a  one- 
third  intnest  hi  the  business,  but  a  third 
interest  only  In  certein  specified  property. 
The  bill  falb  to  negative  the  Idea  of  a  com- 
plete forfeiture  of  his  rights  the  complain^ 
ant  under  this  ccmtract  It  allies  that  the 
complainant  to  tbe  best  of  his  ability  has 
given  to  tbe  managemoit  of  said  business 
his  oitire  time  and  best  attention,  but  falls 
to  allege  that  the  managemoit  by  falm  pro^ 
to  be  satisfactory  to  the  defendante,  or  was 
ot  such  nature  as  that  It  was  entitled  to  be 
reasonably  satlsfiactory.  If  not  so  satisfac- 
tory tor  any  reason,  the  defendante  bad  the 
rlgbt  under  the  contract  to  sever  their  con- 
nection with  bim,  and  to  pay  tor  his  services, 
not  as  a  partner,  but  as  an  emvAoj6,  tbe  sum 
of  f  ISO  per  mraith  for  the  time  of  bis  service 
In  view  of  this  construction  of  tbe  contract 
betwe^  tbe  parties,  the  court  below  ruled 
correctly  in  sustelnlng  tbe  demurrer  of  tbe 
defendante  to  the  oomplalnanf  s  bllL  ' 

Tbe  decree  appealed  from  Is  therefore 
hereby  affirmed  at  the  cost  of  the  appellant 
and  tbe  cause  is  rananded,  with  dlrectloiu 
to  dismiss  tbe  bill. 

HOOKER  and  PABKHILU  JJ*.  concur. 

SHACKLBFORD.  a  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concor  In  the  opin- 
ion. 
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DIOEINBON  T.  TRAPHAOAir. 
(Supreme  Court  of  Alabama.  April  28,  190&) 

1.  COBPOBATZONB  —  STOCKHOLDERS  —  LlABH.- 

iTT  —  Aonon  to  Ekfobok  —  Natum  akd 

FOBM. 

Under  the  express  provisions  of  Code  1896, 
I  823,  a  creditor  of  a  corporation  has  no  ri^ht 
to  file  a  bill  to  subject  a  stock  aubBcription 
to  the  claim  nnleas  he  U  a  judgment  creditor. 

[Bd.  Note^For  cases  in  ptdnt,  see  vol.  1% 
Cent  IMg.  Goiporations,  H  w6,  936j 

2.  Sahk. 

Acta  1903.  p.  388,  permitting  the  marshal- 
ing of  assets  of  an  insolvent  corporation  for 
the  payment  of  creditors,  has  no  application 
to  a  bill  b?  a  contract  creditor  to  subject  a 
stock  subscription  to  his  claim. 

3.  Saice— Necbssitt  of  Judguert  and  Kxe- 
ODTiON  Against  CoBPOEATion— Insolven- 

OT  or  COBPOBATIOn. 

The  mere  insolvoicy  of  a  corporation  does 
not  enable  a  contract  creditor  to  maintain  a 
bill  to  subject  a  stock  subscription  to  his  claim 
without  first  obtaining  a  Judgment  and  hav- 
ing an  execution  returned  nulla  bona, 

4.  Same— Pleadino— Bnx— SuFFicnENCT. 

Const.  1901,  fi  232,  prohibita  a  foreign 
corporation  from  doing  business  in  the  state 
wiukout  having  one  known  place  of  business 
and  an  authorized  agent  therein,  and  Code 
1896,  a  28,  art  16,  provides  tbe  method  of 
compliance.  Held,  that  a  bill  hj  a  contract 
creditor  to  subject  a  stock  subscription  to  his 
claim  against  a  foreign  corporation,  alleging 
that  there  was  no  person  in  tbe  service  of  the 
corporation  in  the  state,  was  insufficient  for 
not  alleging  a  noncompliance  with  the  statute 
in  order  to  show  tliat  the  obt^ning  of  a  judg- 
ment was  impracticable. 

6.  Saub— Pebsons  Liable— Mabbied  Woken. 

A  geoeral  statute  imposing  liability  on 
shareholders  includes  married  women. 

Appeal  'from  Chancery  Court,  De  Eatb 
County ;  W.  H.  Simpson,  Cbauoellw. 

i^'o  be  officially  reported." 

Suit  by  H.  L.  Traphagan  against  Gertrude 
H.  Dickinson.  From  a  decree  in  favor  of 
complainant,  defendant  appeals.  ReversecL 

Qoodhue  &  Blackwood,  for  appellant 
Howard  ft  Isbell,  for  appellees^ 

A2n)ERS0N.  J.  This  bill  is  filed  by  tbe 
complainant,  a  simple  contract  creditor  of 
an  insolvent  corporation,  to  compel  the  re- 
spondent to  pay  what  Is  due  upon  her  sub- 
scription and  to  subject  the  same  to  payment 
of  his  debt  Section  823  of  the  Code  of  1806 
confers  this  right  In  a  court  of  equity  only 
upon  judgment  creditors. 

Acts  1903,  p.  388,  has  no  appUcation  to  a 
bill  of  tbls  kind,  but  simply  p^mlts  tbe 
marshaling  of  the  assets  of  an  Insolvrait  cor- 
poration for  the  paymeiit  of  creditors.  Tbe 
bill  In  the  case  at  bar  Is  In  no  smse  such  a 
bill  as  is  contemplated  by  said  act  Tbe 
complainant,  bavii^  no  right  under  the  stat- 
ute to  maintain  this  bill,  is  rel^ated  to  the 
common  law,  and,  if  be  cannot  proceed  there- 
under, has  no  standing  In  flu  chancery  court 
"No  facts  will  be  sufBdent  to  excuse  the 
creditor  firom  obtaining  a.  Judgment  at  law 
against  tbe  corporation,  except  facts  which 
ar*  sndi  as  to  make  it  Impracticable  tar  him 


to  obtain  sudi  a  Judgment**  Tb»  mere  in- 
solvency  of  the  corporation  does  not  relieve 
the  complainant  from  flrst  obtaining  a  Judg- 
meat  and  Its  being  returned  nulla  bona.  10 
Cyc.  728;  TarbeU  ▼.  Page,  24  HL  46;  Tan 
Weed  T.  Winston,  115  U.  B.  228,  6  Sup.  Ct. 
22,  29  L.  Ed.  884. 

An  att^pt  Is  made  In  the  biU  as  amended 
to  excuse  a  failure  to  obtain  a  Jndgmoit 
against  the  corporation  arerring  that  the 
officers  are  nonresidents  ot  the  stato,  "and 
that  there  Is  no  white  person  or  any  peram 
In  the  serrice  or  employment  of  said  corpora- 
tion In  Alidwma."  Section  232  of  the  Con- 
stltntlon  of  1901  ptorldes  that  "no  foreign 
corporation  shall  do  ai^  business  In  thin 
state  without  havli^  at  least  one  known 
place  of  business  and  an  Anthorlzed  agent  or 
agents  therein,  and  without  fillip  with  the 
Secretary  of  State  a  certified  copy  of  Its 
articles  of  incorporation  or  association.  Ar- 
ticle 16,  a  28,  p.  445,  of  the  Code  of  1896, 
makes  provision  for  the  requirements  of  tbe 
Constitution  in  this  respect  and  prescribes 
the  method  of  a  compliance  therewith.  It 
would  therefore  seem  that  tbe  complainant 
could  hsTO  obtained  service  If  the  law  had 
been  compiled  with  by  tbe  corporation,  and 
there  should  be  an  averment  of  a  noncom- 
pliance therewith  in  order  to  show  that  tbe 
obtaining  of  a  jud^ent  was  impracticable 
or  impossible.  Tbls  conclnsion  is  not  In  cou- 
fllct  with  the  rulings  of  this  court  In  the  cas- 
es of  McDonnell  v.  Ala.  Gold  Life  Ins.  Co., 
85  Ala.  401.  5  South.  120;  Spence  t.  Shapard, 
57  Ala.  596.  In  those  cases  tbe  bill  was  Qled 
after  a  dissolution  of  the  corporation.  If 
the  corporation  had  been  dissolved,  tbe  cred- 
itor could  not  get  service  or  a  judgment  in 
a  court  of  law,  and  bis  only  remedy  was  by 
a  bill  in  equity.  'There  is  nothing  In  the  bill 
here  under  consideration  to  Indicate  that  tbe 
corporation  has  been  dissolved,  and,  for 
aught  we  know.  It  Is  a  going  concern.  The 
chancellor  erred  In  overruling  tbe  second  and 
third  grounds  of  the  demurrer. 

The  Constitution  of  West  Virginia  clearly 
defines  the  liabllllr  of  a  stockholder  for  his 
unpaid  subscription  to  the  capital  stock  and 
Is  an  affirmation  of  the  common  law.  10  Cyc. 
p.  678,  IS  1,  2.  The  first  ground  of  the  de- 
murrer was  properly  overruled. 

"A  general  statute  imposing  an  Individual 
liability  upon  shareholders  includes  married 
women,  and,  unless  they  are  specially  men- 
tioned by  its  terms,  the?  are  not  exempted  by 
reason  of  thdr  oovetorft"  10  Cya  p.  6S2,  i 
U;  Reciprocity  Bank  Case,  22  N.  Y.  9: 
Dreisbach  t.  Price,  133  Pa.  660,  19  Ati.  569. 
The  fourth  ^nud  at  tiie  demurrer  was  pn^- 
erly  overruled. 

For  the  error  above  pointed  out.  the  decree 
of  the  chancellor  Is  rerwsed,  and  the  cause 
remanded. 

HARALSON,  DOWBBLU  and  DENSON, 
JJ.,  concur. 
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HOOKS  T.  HUNTSVTLLB  BT.,  LIQBT  & 

POWER  CO. 
(Supreme  Oourt  of  AlHbamii.  i^irll  28»  1906.) 

1.  Affbaz<— HuHUBB  Ebbob— RuLxiias  on 
Dekuuxs. 

The  erroneouB  oTerroling  of  demarrera  to 
pleu  was  bamiless,  where  there  was  no  eri- 
dence  to  snroort  the  counts  of  the  cona>l8int 
to  whi<^  the  pleas  were  addressed. 

[Ed.  Note.— For  cases  in  point,  see  vol  8, 
Gent.  Dig.  Appeal  and  Brror,  I  4101.] 

2.  Stbebt  Raileoads— Imjubies  to  PcBflon 

ON  TbACK— CONTalBDTOBT  NEOLIOKNCB. 

One  who  approached  the  track  of  a  street 
railroad  without  stoppinx  to  look  or  listen, 
And  who  would  have  seen  on  approaching  car 
if  she  had  looked,  could  not  recover  for  In- 
juries sustained  hy  being  struck  hy  the  car. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  RaUroads,  {  208.] 

Appeal  from  Circuit  Court,  Madison  Oonn- 
tj;  Paul  Speake,  Judge. 

"Not  officially  reported." 

Action  by  Clara  B.  Hooka  against  the 
HontSTlUe  Railway,  Light  and  Powm*  Com- 
pany. From  a  Judgment  In  favor  of  defend- 
tnt,  plaintut  appeals.  Affirmed. 

Cooper  &  Foster,  for  appellant  Walker 
ft  Spragglns,  for  appellee. 

HARALSON,  3.  The  complaint  contains 
two  counts,  the  first  averred  simple  negli- 
gence, and  the  second  counted  wlllfolness  of 
defendant  In  the  Infliction  of  tbe  Injury  on 
the  plaintiff. 

The  demurrer  Interposed  to  tbe  complaint 
was  overruled  which  ruling  Is  not  assigned 
as  error.  The  defendant  Interposed  eight 
pleas  to  the  complaint  as  a  whole,  the  first 
being  that  of  tbe  general  Issue  and  the  others, 
pleas  of  contributory  negligence  of  plaintiff 
In  tbe  infliction  of  the  Injury.  Demurrers 
were  Interposed  to  these  pleas  except  the 
first 

The  judgment  entry  recites,  that  the  de- 
murrers to  these  pleas  were  overruled,  and 
Immediately  recites,  "Tberenpon  Issue  being 
joined  on  pleas  one  to  eight  to  tlie  first  count, 
and  plea  one  to  tbe  second  count  as  amended, 
tba^]^n*'canie  a  jiiry,"etc.  It  would  seem 
turn  till!  latter  recital,  tiiat  tb»  demurrer  to 
tte  pleas  of  contributory  negligence  to  tbe  sec- 
ond coont  were  sustained  and  not  overruled. 
Tbe  case  was  tried  <ni  these  pleas  to  the 
first  count,  and  to  tbe  one  of  the  general  Issne 
to  the  second  oonnt,  and  there  was  an  entire 
absence  of  any  evidence  of  willfulness  or 
wantonness.  Bo,  If  the  demurrers  to  these 
pleas  of  oontribatory  negligence  to  tbe  second 
conat  were  really  ovenruled,  it  was  error 
wlfbont  injury,  since,  as  stated,  there  was 
no  evidence  of  tbe  averment  of  wiUfalness 
<v  wantonness  and  no-  such  Insistence  Is 
mad&  Bspalla  t.  Wilson,  86  Ala.  487,  5 
South.  867;Pbamlx  Insurance  Oo.  t.  Mot^, 
78  Ala.  284,  66  Am.  Be|>.  81. 

There  is  really  no  conflict  In  the  evidaice 
for  tbe  plaintiff  and  that  for  tbe  defendant 
Tbe  evidence  for  defmdant  la  full  and  dear 
41S0^]A 


to  alKW  tiiat  Uw  plaintiff  walked  In  the  way 
of  the  car  that  stmA  her  without  stt^plnK 
loc^g  and  listening  for  its  approach;  that 
tbe  track  was  straight  at  that  point  fiv  about 
200  feet 

Tbe  motorman  testified  that  when  his 
car  was  coming  down  tbe  track  go- 
tag  westward,  he  dlscorend  a  woman  dreaa- 
ed  In  black  walking  down  Holmes  street, 
on  the  north  side  of  *  the  track,  about 
balf  way  between  the  civbing  and  the  trade, 
with  an  umbrella  over  her  1^  shouldw; 
that  be  slackened  the  speed  of  the  car,  re- 
versed it,  put  on  brakes  and  rang  tbe  bell; 
that  the  party  suddenly  turned,  as  If  to  cross 
the  track  and  came  In  contact  with  tbe  car 
at  the  front  aid.  Mattie  Bush,  a  passenger 
on  the  car,  testified,  corroborating  the  mo- 
torman. 

Hie  plalntlfl  testified,  that  as  ahe  atqipea 
from  the  curbing  on  the  north  side  of  Etolmea 
street  alie  looked  In  both  directions,  but  a 
covered  wagon  going  eaat  obstructed  her 
view  <m  the  east  and  she  did  not  see  the  car; 
that  the  ttiA  was  straight  for  several  hun- 
dred feet  <m  flie  east  at  that  point  and  for 
100  feet  or  more  cm  tbe  west;  that  the  north 
rail  of  the  track  la  about  25  feet  from  tt» 
curbing  of  the  sidewalk;  that  she  la  deaf, 
but  had  a  peculiar  sense  of  vibration,  beard 
no  bell  ring,  and  did  not  see  the  car  until 
it  struck  bee.  She  denied  that  she  had  an 
umbrella. 

On  the  cross  ^e  testified,  "that  Just  as  the 
wagon  paased  her.  she  stepped  down  off  the 
curtting,  (which  she  had  teetifled  was  25  feet 
from  the  track)  and  did  not  look  tor  tbe  car 
thereafter,  and  had  no  opportunity  to  do  so 
until  it  strnck  her.**  Why  she  bad  no  oppor- 
tunity to  look  for  tbe  car,  she  doea  not  ex- 
plain. Tbe  driver  of  the  wagon  tesUfled, 
that  at  the  time  of  the  accident  he  had 
stopped  his  wagon  on  tbe  north  side  of  the 
rallrmd  trade  at  a  private  residence  and 
was  delivering  meat 

It  has  long  been  beld  as  a  correct  principle 
of  law,  that  a  powm  on  foot  approacUng  a 
railroad  croaslng  is  required  to  irtop,  look 
and  listen  before  attemptii^  to  cross,  and 
his  failure  to  do  so  Is  contributory  ne^igence 
which  will  defeat  a  recovery  In  an  action  tor 
damages.  0.  of  Q.  B.  Co.  v.  Foshee,  125  Ala. 
212.  27  South.  1006;  O.  P.  B.  Co.  v.  Lee,  92 
Ala.  262,  9  South.  230;  L.  &  N.  B.  B.  Co.  t. 
Webb,  90  Ala.  ISO.  8  South.  fil8,  11  L.  B.  A. 
674;  Gotfaard  v.  A.  O.  8.  B.  Co.,  67  Ala.  114. 
Of  such  a  perscm,  it  was  said  In  tbe  case 
last  dted,  if  a  party  "rushes  Into  danger, 
which  by  ordinary  care,  he  could  have  seen 
and  avoided,  no  mle  of  law  or  justice  can 
be  invoked  to  compensate  him  fbr  an  injury 
be  may  receive." 

Here,  the  evidence  without  conflict  abowa, 
that  Uie  plaintiff  approached  the  track  of 
the  railroad,  vrithout  stopping  to  look  or 
listen;  there  was  nothing  to  prevent  her 
seeing  the  car.  If  she  bad  used  this  pre* 
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cantloB,  and  that  the  accident  was  tibe  re- 
mit of  ber  own  heedless  negligence. 

The  court  properly  gave  tlie  general  charge 
tor  the  defendant. 

Affirmed. 

DOWDELi;  ANDBBSON,  and  DBNSON. 
J  J.,  concur. 


MORRIS  T.  8TATB. 
(Supr^e  Court  of  Alabama.  April  28,  180a) 

1.  JtTRT— Venibe — Statutes— CoNBTBUOTioK. 

Code  1896,  §  5004,  proTidine  that,  when  a 
capital  case  Gtands  for  trial,  Uie  court  shall 
cause  the  box  contaiDing  the  oames  of  Jurors 
to  be  brought  into  the  courtroom,  and  after 
the  same  is  well  shaken  the  presiding  ju^e 
shall  draw  therefrom  not  less  than  2d  nor 
more  than  50  such  names,  is  mandatory, 
and  the  record  must  affinnatiTely  show  a  com- 
pliance with  Its  terms. 

2.  Cbihinai.  Law  —  Record  —  Sufficienot 
—  JuBY  iM  Capital  Case. 

The  record  of  a  trial  of  a  capital  case  did 
not  show  the  nnmber  of  jurors  drawn  by  the 
presiding  judge  and  recited  that  the  presiding 
judge  publicly  drew  the  "following  names  from 
the  jury  box,  to  wit,"  without  setting  forth 
the  names  and  without  showing  bow  many 
names  were  drawn.  The  record  showed  thar 
the  court  ordered  that  50  special  jurors  shouW 
t>e  drawn  for  the  case.  Held  not  to  show  a 
compliance  with  Code  1896,  S  5004,  requiring 
the  judge  in  a  capital  case  to  draw  from  the 
jury  box  not  less  than  26  nor  more  than  50 
names. 

3.  Same— Pasties  to  Offenses— Pbincifles 

^~St  ATU  T 

Under  Code  18»6,  t  4308,  abolishing  the 
distinction  between  an  accessory  before  the 
fact  and  a  principal  and  between  principals  in 
the  first  ana  second  degrees  In  cases  of  felonjir, 
and  declaring  that  all  persons  concerned  in 
the  commission  of  a  felony,  whether  they  direct- 
ly commit  the  act  or  aid  or  abet,  must  be 
punished  as  principals,  each  of  two  or  more 
persons  who  by  prearrangement  or  on  the  spur 
of  the  moment  enter  on  a  common  enterprise, 
in  which  a  felony  is  contemplated,  is  a  con- 
spirator,  and  if  the  purpose  is  carried  out, 
each  is  guilty  of  the  -felony  committed,  for 
one  present,  aiding  or  ready  to  aid  the  active 
perpetrator  in  the  commission  of  the  oCEense, 
w  a  guilty  participant,  and  equally  guilty  with 
the  one  who  does  the  act. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  14, 
Cent  Dig.  Criminal  Law,  S  81.] 

4.  Same— SVIDENOB— DXOLABATIONS    OF  Co- 
CONSPIBATOB. 

Before  dedarations  of  a  co-conspirator  are 
admissible  against  another,  a  foundation  must 
be  laid  by  proof  sufficient  In  the  opinion  of 
the  judge  to  establish  prima  fade  the  existcnci.' 
of  the  conspiracy. 

[Ed.  Note. — For  eases  in  point,  see  rol.  14, 
Cent  Dig.  Criminal  Law.  {{  1012,  1017.] 

6.  Saub. 

Where  a  defendant  Is  on  trial  for  a  mur- 
der, and  not  for  a  conspiracy  to  commit  murder, 
evidence  of  his  declarations  tending  to  show 
a  conspiracy  is  not  inadmissible,  though  there 
is  no  other  proof  showing  the  coospiracy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  »  1013,  1014] 

6.  Same. 

Where  a  defendant  is  on  trial  for  a  mur- 
der, and  not  for  a  conspiracy  to  commit  mur- 
der, his  declaratioas  showiog  a  conspiracy  to 
commit  murder  are  admissibly  not  as  Uw 


declarations  of  a  conspirator,  but  as  the  dedara- 
tions  of  accuEed. 

7.  Homicide — Evidence— A dmissibilitt. 

On  a  trial  for  homtdde  committed  by  the 
son  of  accused,  evidence  that  a  few  minutes 
after  the  UUing  accused  dedared,  "We  have 
come  here  to  kill  [decedent]  and  we  are  going 
to  do  it,"  is  admissible  as  showing  a  commoo 
purpose  between  him  and  his  son  to  kill  de- 
cedent 

[Ed.  Not& — For  cases  injraiut,  see  vol  26, 
Cent  Dig.  Hoinldde,  S  867.] 

a  Same. 

On  a  trial  for  homicide  committed  by  the 
son  of  accused,  evidence  that  accused,  in  re- 
sponse to  the  dedarations  of  a  third  person 
that  decedent  had  been  killed,  answered,  "I 
hope  we  have  done  him  up,  and  if  we  haven't 
I  will  go  back  and  finish  him,"  is  admisable 
as  showing  the  feeling  of  accused. 

[Ed.  Note.— For  cases  in  point,  aee  voL  26, 
Cent  Dig.  Homidd^  S  859.] 

9.  Same. 

On  a  trial  for  homicide  committed  by  tha 
son  of  accused,  evidence  that  alraut  10  min- 
utes after  the  shooting  accused  dedared  that  he 
would  kill  every  one  bearing  the  name  of  de- 
cedent was  admissible  as  showing  malice. 

[Ed  Note. — For  cases  in  p<Ant,  see  vd.  26, 
Cent  Dig.  Homidde,  §  287.J 

10.  Same. 

On  a  trial  for  homidde,  the  dedaratloB 
of  accused  that  he  would  kill  every  person  by 
the  name  of  decedent  was  admissible,  thongh  ft 
did  not  particularize  decedent  by  bis  given 
uame ;  it  being  for  the  jury  to  detennfns 
whether  decedent  was  referred  to. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  28, 
Gent  Dig.  Homidde,  |  287.] 

IL  GaunNAi.  Law  —  Etidehok  —  Declaba- 

TIONS  —  ADKISaiBltlTY. 

Where  the  facts  under  which  dedarationa 
were  made  by  accused  on  trial  for  homicide 
show  that  they  were  voluntarily  made,  evl- 
dence  of  the  dedarations  is  admisuble  si 
against  the  objection  that  a  ivoper  predicate 
was  not  laid. 

12.  Homicide— Evidence— Adhissibilitt. 

Where,  on  a  trial  for  homidde,  the  theory 
of  the  prosecution  was  that  the  killing  was  Uk 
resnlt  of  a  conspiracy  between  accused  and  his 
soo(  evidence  that  some  one  remarked  that 
there  was  going  to  be  a  fight  and  the  difficulty 
almost  immediately  ensued,  was  Inadmissible, 
because  leading  the  jury  to  infer  Ahe  exist- 
ence of  a  conspiracy  without  proof  tlut  one  <tf 
the  alleged  ctmspirators  made  the  statement 
18.  Same. 

Where,  on  a  trial  for  homidde,  the  quee- 
tion  as  to  whether  decedent  or  accused  provoked 
the  difficulty  was  in  dispute,  evidence  that 
shortly  before  the  killing  accused  was  dandng 
and  saying:  "Where  is  [decedent]?  Come  and 
dance  some  while  you  are  mad" — was  sdmi^ 
sible  on  the  status  of  the  mind  of  accused  with 
respect  to  decedent. 

[Ed.  Note. — For  cases  In  point,  sea  vol.  28, 
Gent  Dig.  Hcnnidde,  ^  819.] 

U.  Same— Evidence— Rbb  Oesta. 

On  a  trial  for  homidde,  evidence  of  what 
was  said  or  done  by  accused  In  reference  to 
decedent  on  the  day  of  the  difficulty  and  lad- 
ing up  to  the  difficulty  was  competent 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homidde,  U  841-848.] 

15.  Save. 

On  a  trial  for  homicide  evidence  that  mc- 
cused,  about  an  hour  before  toe  difficulty,  cursed 
and  called  decedent's  name,  was  competent, 
when  taken  ia  connection  with  the  proof  of 
accused's  dedaration,  made  aftm  the  oifflcnltf* 
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**We  bare  come  here  to  kill  tdeeedent]  and  we 
are  going  to  do  it" 

lEA.  Note. — For  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Homicide  I  293.] 

16.  Cbiviiial  Law  —  BviDtifOS  —  Tssn- 

MONT    OF   AbSEHT    WiTNBSB   AT  PBBLWI- 

RABT  TbIAL  —  ADMIB8IBII.ITT. 

Where  it  was  shown  that  a  witnesn^  waa 
a  permanent  resident  ol  a  foreign  state  and 
that  he  had  not  been  subpoenaed,  his  erideace 
given  on  the  preliminarr  trial  of  the  defend- 
ant was  properly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  fi  1233.] 

17.  Sahx— CoNBPiBAOT— PBoor— Snmoixncr. 
To  ahow  a  conspfracy  to  do  an  nnlawfnl 

act.  It  is  not  indispensable  that  the  eridenoe 
should  show  the  existence  of  the  conspiracy 
any  definite  time  prior  to  the  doing  of  the 
act.  It  may  have  arisen  on  the  spur  of  the 
moment. 

18.  Saub— Natubb  of  Pboo7. 

It  is  not  necessary  to  prove  a  conspiracy 
by  positive  evidence,  tnit  its  existence  may  be 
inferred  from  the  attendant  circumstances  ac- 
companying the  doing  of  the  act  and  from 
conduct  BUDSBQuent  thereto. 

[Ed.  Not& — For  cases  in  point  see  voL  14, 
Gent.  Dig.  Criminal  Law,  S  1014] 

19.  Samb— Decision  of  Coubt  oh  Pboobbd- 
iHOa  FOB  BajI/— Effect. 

A  judgment  of  the  appellate  court,  affirm- 
ing  an  order  of  a  judge  allowing  bail  to  accused 
charged  with  committing  a  homicide,  does  not 
predode  the  atate  from  prosecuting  accnsed 
tor  murder  In  the  first  degree  and  from  Intro- 
ducing evidence  other  than  that  contained  In 
the  record  in  the  proceeding  in  wUdi  the  judg- 
ment was  rendered. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  §§  304,  305.] 

20.  Saub — Parties  to  Offenses— Aidbbs  and 

ABETTOBB— M  A  MSI^D  OHTER, 

Under  Code  1896,  S  5306,  providing  that, 
where  the  indictment  charges  ao  offense  oi 
which  there  are  different  degrees,  the  jury  may 
find  defendant  not  guilty  of  the  degree  charged 
and  Kuiltr  <^  ^ny  degree  inferior  thereto,  or 
of  an  attempt  to  commit  the  offense  charged, 
there  may  be  alders  and  abettots  In  manslaugh- 
ter. 

21.  Same— Evidence— Bes  Gebt^. 

What  occurred  from  the  time  that  decedent 
and  accused,  on  trial  for  the  mnrder  of  de- 
cedent, walked  to  the  place  at  which  arose  the 
^fficolty  resulting  in  the  lulling  of  decedent 
up  to  the  conclusion  of  tlie  difficulty^  is  ad- 
missible as  a  part  of  the  res  gestie. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  IMg.  Criminal  Law,  S  804.] 

22.  WixnEasES  —  Iupeachkbht  —  PBOor  of 

Anihus  of  Witness. 

^Vhere,  on  a  trial  for  homicide  committed 
by  the  son  of  accused,  the  son  was  a  witness,  it 
wat*  proper,  for  the  purpose  of  affecting  his 
mdiblli^t  to  question  hfm  with  respect  to  a 
conversation  In  which  he  made  threap  against 
decedent 

[Ed.  Note. — For  cases  In  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  f  1194.] 

2a  Cbzhinaz,  Law  —  Trial  —  InsTBUcnons 
—  Requests  —  Necessity. 

The  failure  of  the  court  in  a  criminal 
case  to  limit  evidence  competent  as  affecting  the 
credibility  of  the  witness  to  such  purpose  is 
not  a  matter  of  whidi  accused  can  complain, 
in  the  absence  of  a  motion  on  his  part  to  so 
limit  it 

[Ed.  Note. — For  cases  in  point,  see  Tol.  14, 
Cent  Die  Criminal  Law,  I IWO,} 


24.  WrrNEBsBS—TvpEAcmreirr. 

Where,  on  a  trial  for  homicide  committed 
by  the  son  of  accused,  the  son  denied  that  he 
had  made  threats  against  decedent,  it  was  com- 
petent to  offer  erldence  showing  that  he  had 
made  threats. 

[Bd.  Note. — For  cases  In  ptdnt,  see  voL  00^ 
Cent  IHg.  Witnessee,  I  1244!] 

25.  Same. 

Where,  on  a  trial  for  homicide,  accused- 
testified  that  decedent  knocked  him  down,  jump* 
ed  on  him,  cai^ht  him  by  the  throat  with  bis 
left  hand,  and  began  to  beat  him  about  the 
face  with  his  right,  It  was  competent,  on  bis 
cross-examination,  to  ask  him  if  he  did  not 
state  after  the  difficulty  that  he  was  not  hurt 

[Ed.  Note. — For  cases  Id  point,  see  voL  SO, 
Cent  Dig.  Witnesses.  H  122S.  1229.] 

26.  Cbimihal  Law— TaiAL  —  iNSTBUcnoHB  — 

Evidence. 

Where,  on  a  trial  for  homicide,  there  waff 
evidence  supporting  the  plea  of  self-defense, 
an  instruction  that  self-defense  was  not  in 
the  case  was  erroneous  as  a  charge  on  the 
effect  of  the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1^ 
Gent  Dig.  Criminal  Law,  IT  1758.  1T63.] 

27.  Same  —  Wxthdbawai.  of  Question  of 
Fact  from  Jury  —  AuTnoaiTT  of  Court. 

The  court  in  a  crimiaal  case  has  no  author- 
ity to  take  any  material  question  of  fact  from 
tile  jury,  where  there  is  any  tendency  in  tlie 
evidence  to  support  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
Cent  Dig.  Criminal  Law.  §§  1703-1722.] 

28.  Homicide— Self-Defbnse— Instructions. 
An  instruction,  on  a  trial  for  homicide, 

that  the  burden  is  not  on  the  accused  to  es- 
tablish self-defense  by  a  preponderance  of  the 
evidence,  hut,  if  the  evidence  raises  a  reason- 
able doubt  as  to  whether  accused  acted  in 
self-defense,  he  must  l>e  acquitted,  is  erroneooa. 

[Ed.  Note.— For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Homicide,  8  617.] 

29.  Cbiminai.  Law  —  Instructions  —  Aid- 
ing AND  Abetting  —  Homicide. 

An  instruction  that  accused,  on  trial  for 
homicide,  cannot  be  guilty  as  an  aider  or  aliet- 
tor  in  the  killing  of  decedent  if  lie  gave  no 
"assistance  or  uttered  no  word  to  the  person 
doing  the  killing."  etc..  Is  misleading  for  using 
the  word  "or,"  instead  of  "and,"  between  the 
words  "assistance"  and  "uttered." 

30.  Homicide  — iNSTRucrioNs  —  AiDiNO  and 
Abgttino, 

Where,  on  a  trial  for  homicide.  It  appeared 
that  the  killing  was  done  by  the  son  of  accused, 
and  that  accused  at  the  time  of  the  killing  stood  ' 
In  front  of  decedent  with  his  hand  near  bia 
pocket  as  if  attempting  to  di-nw  a  weapon, 
an  Instruction  that  accused  could  not  be  found 
guilty  as  aa  aider  or  abettor  if  be  gave  no 
assistance  or  uttered  no  word  to  the  person 
doing  the  killing,  and  if  accused  was  not  pres- 
ent by  preconcert,  nor  present  with  the  knowl- 
edge of  the  person  doing  the  killing,  with  in- 
tent to  aid  him,  unless  he  actually  took  part 
in  the  killing,  was  erroneous  for  failing  to 
charge  that  there  might  be  an  aiding  and  abet- 
ting hy  ctmdact,  demonstrations,  or  menaces. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26. 
Cent  Dig.  Homicide,  #  637 ;  voL  14,  Cent 
Dig.  Criminal  Law.  8  u,.] 

31.  Criminal  Law— Instructions— Applica- 
bility TO  Evidence— Homicide. 

Where,  on  a  trial  for  homicide,  there  was 
evidence  showing  the  existence  of  a  conspiracy 
between  accused  and  his  son  to  murder  decedent, 
an  instruction  ignoring  the  theory  of  a  con- 
spiracy was  properly  refused. 

[Ed.  Note. — For  cases  in  point  see  vol.  14. 
Cent  Dig.  Criminal  Law,  |  lOSO.] 
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S2l  Same. 

Where,  on  a  trial  for  homicide,  the  theory 
of  the  state  was  that  a  conspiracy  for  the  mar- 
der  of  decedent  existed  between  accused  and  bis 
son,  who  did  the  killing,  and  the  evidence 
showed  that  accused  stated,  "We  have  come 
here  to  kill"  decedent,  an  Instmctlon  assuming 
that  the  evidence  of  a  conspiracy  was  cir- 
cumstantial  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  voL  1^ 
Gent.  Dig.  Criminal  Law,  S  1764.] 

33.  HoiticiDE— Pboof  of  Hotive— NECBSBrrx. 
The  state,  on  a  trial  for  homicide,  need 

not  prove  a  motive  for  the  commiaeaon  of  the 
crimes 

[Bd.  Note. — For  cases  in  jxant,  see  toL  26, 
Gent  Dig.  Homicide,  S  481.] 

34.  Sau B— I  nBTBncTioNS— Pbovincb  or  Jubt. 
Where,  on  a  trial  for  homicide,  there  was 

evidence  showing  the  existence  of  a  conspinu^ 
between  accused  and  hie  son,  who  did  the  kiU- 
iDg,  an  instruction  that  there  was  no  evidence 
showing  a  conspiraqjr  to  kill  decedent  waa  er- 
roneous as  an  invasion  of  the  province  of 
the  jury. 

[Ed.  Note.— For  cases  in  p<dnt»  aee  vol.  28, 
Gent  Dig.  Homicide,  S  582.] 

35.  GBonKAi.  Law— Tbiai.— Instbuccions  — 
Refusal  to  Oive  InBTBUCTiONs  Covebed 
BT  Those  Given. 

'  It  is  not  error  to  refuse  an  Instnictlon  cov- 
ered by  instmctions  given. 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  {  201L] 

36.  Same— laNOBino  Eviobncb. 

An  instruction  in  a  criminal  caae  which 
ignores  a  part  of  the  evldenoe  la  properly  re- 
fused. 

[Ed.  Note. — For  cases  in  point,  aee  voL  14, 
Cent  IMg.  Orimlnal  Law,  |  19613.] 

87.  Same— ABsmiPTion  or  Fact. 

Where,  on  a  trial  for  homicide,  there  was 
evidence  showinf  the  existwce  of  a  conspiracy 
between  accused  and  His  son  to  kill  decedent, 
and  ttiat  decedent  was  killed  by  the  son,  an  in- 
etmction  that  malice  on  the  part  of  the  son, 
not  indulged  in  by  the  accused,  would  not  au- 
thorize a  conviction,  unless  accused,  with  kaowl- 
edce  of  the  malioe,  aided  in  the  killing,  was 
erroneous,  as  assuming  that  malice  on  the  part 
ei  the  son  was  not  indulged  In  by  accused. 
8&  Homicide— Mauce—Ihstbuctions. 

An  instruction,  on  a  trial  for  homicide 
oommttted  tiie  son  of  accused,  directing  the 
aoqnittal  of  accused  unless  the  son's  malice  was 
indulged  in  by  accused,  was  misleading,  where 
defendant  might  be  convicted  of  manaumghter, 
an  offense  not  involving  malice. 
89.  Same. 

An  instruction,  on  a  trial  for  homicide 
committed  by  the  son  of  accused,  that  unless 
^e  killing  was  done  under  such  drcumstances 
as  to  render  the  son  guilty  of  murder,  the 
Jnry  could  not  find  accused  guilty  of  nrarder, 
was  nUsleading,  as  he  might  be  convicted  oi 
manslaughter. 
40.  Same. 

An  instruction,  on  a  trial  for  homicide 
committed  by  the  son  of  accused,  that  no  pre- 
sumption was  to  be  indulged  in  against  accused 
because  he  was  present  at  the  ^lace  of  the 
killing  and  had  an  altercation  with  decedent 
Just  prior  thereto,  was  erroneous,' as  invading 
the  province  of  the  jury. 
4L  Same  —  Appkai.  —  Habmless  Ebbob  — 
BBEOREons  InsTBUonoN     Cubed  bt  Vke- 

DIOT. 

The  error  in  an  instruction  on  a  trial  for 
homicide  arising  from  erroneously  defining  mal- 
ice Is  rendered  Itarmless  on  accused  being  found 
guilty  of  manslaughter. 

[Ed.  Note. — For  cases  in  poln^  sea  ToL  26) 
Cent  Die  Homicide,  i  720.] 


42.  Gbiuinax.  Law— Instbuotiohb— Rkaboh- 

ABtE  Doubt. 

Tbe  court  on  a  trial  for  crime,  should 
charge  that  where  the  evidence  convincea  the 
jury  that  these  is  a  probabUi^  of  the  innocence 
of  accused  the  verdict  should  be  not  gBiltj. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  GrinUnal  Law,  I  i02(U 

48.  Sahb— iMSTBuonoNS— Refusai.  to  Giti 
iN^TBUcnoNS  Covebed  bt  Those  Given. 
Where,  on  a  trial  for  homicide,  the  court 
in  its  charge  rested  the  conviction  alone  on  the 
hypothesis  that  the  ^ory  should  find  that  a 
conspiracy  actually  existed  between  accused  and 
his  son  for  the  killing  of  decedent,  the  re- 
fusal to  char^  that,  before  accused  could  be 
found  guilty,  it  must  be  found  that  there  was 
a  ctHis^racy  to  klU  decedent,  «be^  was  not 
error. 

[Bd.  Note.— For  cases  injpdnt,  see  toL  1^ 
Cent  Dig.  Criminal  Law,  |  2D11.] 

44.  Homicide— Self-Defbnse—Inbteuctions. 
An  instruction,  on  a  trial  for  homicide 

committed  by  the  son  of  accused,  that  a  son 
has  the  right  to  slay  in  defoiae  of  his  fatlier 
wlienever  the  father  has  a  right  to  slay  in  his 
own  defense,  is  erroneous  for  falling  to  define 
the  elements  of  self-defense.  . 

[Ed.  Note.-— For  cases  in  p<^t;  see  toL  26; 
Cent  Dig.  Homicide,  I  617.] 

45.  Same. 

An  instruction,  on  a  trial  for  faomidde, 
directing  the  jury  to  acquit  accused  where  they 
have  a  reasonable  doubt  as  to  whether  or  not 
the  killing  was  in  self-defense,  was  erroneoua 
for  failing  to  define  the  elements  of  self-defense. 

[Ed.  Note.— For  cases  in  pointy  see  vol.  26, 
C^t  Dig.  Homicide,  i  617.] 

46.  Cbiminal  Law  —  Instbuotioiis  —  Abqu- 
mentative  Chabqeb. 

An  Instruction,  on  a  trial  for  homicide, 
that  the  fact  that  the  grand  jury  indicted  ac- 
cused for  the  unlawful  killing  of  decedent  with 
malice  aforethought  could  not  ~  be  considered 
as  tending  to  show  either  guilt  or  innocence, 
was  properly  refused  as  argumentative. 

[Ed.  Note. — For  cases  in  point,  see  toL  1^ 
Gent  Dig.  Criminal  Laws,  H  19S0,  lOOOi] 

47.  HoHiciDB  —  Appeal  —  H*Bin.Mii  Ebsu 

—  GbBONBOUS  iNSTBUOnONS. 

Wbere,  on  a  trial  for  homicide,  accused' 
was  convicted  of  manslaughter,  the  correct- 
ness of  instructions  relating  to  murder  in  either 
^gree  will  not  be  considered. 

[Ed.  Note. — ^For  cases  in  pdnt,  see  vtIL  26, 
Cent  Dig.  Homidda,  S  720.1 

48.  Cbiminal  Law— iNSTBUonons— Igkobing 
Evidence. 

On  a  trial  for  homicide  conunitted  by  tb» 
son  of  accused,  an  instruction  that  a  son  has 
the  right  to  act  in  defense  of  his-  father,  who 
is  in  real  or  apparent  imminent  danger  and 
is  not  at  fault  m  bringing  on  the  difficulty, 
and  there  is  no  other  means  of  escape  from 
the  real  or  aiHHuent  danger  which  menaces 
him,  except  to  Kill  decedent  etc.  is  erroneous, 
because  ignoring  evidence  that  the  accused  ot- 
tered willingly  Into  the  difficulty  with  the 
decedent- 

[Ed.  Note. — For  cases  in  pdnt,  see  vol.  14^ 
Cent  Dig.  Criminal  Law,  S  1966.] 

49.  Same— SEaif-DEFENsa— iRaTSDcnons. 

An  InstructltHi,  on  a  trial  for  Imnidde, 
that  the  stete  has  the  burden  of  proving  that 
accused  was  not  free  from  fault  in  bringing 
on  the  difficulty  with  the  decedent,  was  mis- 
lea^ngi  because  leadlog  0ie  jnry  to  lidleve 
that  retreat  and  imminent  peril  were  not  factors 
in  the  case. 

[Ed.  Note. — For  cases  In  pc^nt,  ses  toL  14, 
Cent  Dig.  Criminal  Law.  1  lt»6.] 
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90.  Sajce. 

An  imrtructlon,  on  a  trial  for  homldde 
committed  by  the  son  of  accused,  ttiat  what- 
ever occiiireDces  might  liave  sprung  out  of  the 
trouble  between  decedent  and  accused,  if  tbaj 
were  mere  iDddeats  bappeoing  casually  with- 
ODt  the  knowledge  or  expectation  of  accused, 
tocb  casual  Incidents  ffid  not  show  m  ood- 
•piracy  between  accused  and  his  son,  was  prop- 
eHj  refused  as  argumentative. 

[Ed.  Xote. — For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law.  S§  1059,  I960.] 

SL  Sake— InffTBUcnoNS— Sblp-Defbhsb. 

An  iDstraction,  on  a  trial  for  homicide 
ecHnmitted  by  the  son  of  accused,  that  if  the 
acts  of  decedent  at  the  time  he  was  shot  were 
such  as  to  reasonably  impress  on  the  son  the 
belief,  and  the  son  honestly  believed,  that  he 
was  in  imminent  danger  to  his  life,  and  there 
was  DO  other  means  of  escape,  except  1^  tak- 
ing the  life  of  decedent,  then  the  son  bad  the 
right  to  shoot  decedent,  unless  the  son  brought 
OD  the  difficulty,  was  erroneous,  as  ignoring 
Oie  evidence  showing  the  existence  of  a  con- 
KHTac7  between  accused  fud  the  aoa  to  mnr- 
der  decedent. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
CenL  Dig.  Criminal  Law,  8  1986.] 

52.  Savk. 

The  instruction  was  'also  erroneous,  be- 
cause goring  the  son's  right  of  self-defense 
as  defending  on  the  status  that  the  accused 
occupied  with  reference  to  the  difficulty  with 
decedent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  S  1986.] 

53.  Sake— AiDiRo  Pebpbtbatob  or  Cbiicb— 

ZlOTBUCTIOHS. 

An  instmction,  on  a  trial  for  homicide  com- 
mitted by  the  son  of  accused,  that  there  was 
BO  evidence  that  accused  did  any  act  or  said 
any  word  at  the  time  the  son  killed  decedent 
that  aided  in  the  killing,  was  prooerly  refused 
as  invading  the  province  of  the  jury,  in  view 
of  the  evidence  showing  the  existence  of  a  om- 
spiracy  between  accut»d  and  the  preaenoe  of 
accused  at  the  time  of  the  killing. 

[Ed.  Note. — Voir  cases  in  point,  see  toL  14, 
C«it  Dlr  Criminal  Law,  f  1764.] 

54.  Sake. 

An  instruction  for  homicide  committed  by 
tbe  son  of  accused,  that  before  accused  could 
be  convicted  on  the  ground  that  he  aided  or 
encouraged  the  son  by  acts  or  words  at  the 
time  he  shot  decedent  it  must  be  foand  that 
the  son  had  knowledge  of  such  acts  or  words, 
aod  that  the  acts  or  words  were  done  or  said 
for  the  purpose  of  encouraging  him  in  the 
killing,  was  erroneous  for  disregarding  the  evi- 
dence of  a  conspiracy  between  the  accused  and 
tile  son  to  kill  decedent 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  fi  1986.] 

95.  BoiaoiDE  —  InsTEDcnoRS  —  Aiding  and 
Ercoubagino. 

The  instruction  was  erroneous,  because  go- 
ing too  far  in  hypothesising  that  the'son  must 
bave  had  knowledge  that  the  acts  done  or 
words  said  were  for  the  purpose  of  aiding  or 
enrouTaaing  him  in  killing  decedent;  for  if, 
onder  the  circumstances,  he  was  led  to  believe 
that  the  acts  done  or  word"  said  were  meant  to 
encourage  him,  that  would  be  sufficient 
S&.  SaUE— SeLP-DBPERSE— iNBTBUCnONS. 

Ao  iostmctioD,  oo  a  trial  for  homidde 
committed  by  the  son  of  accused,  that  the  dan- 
fcK  which  will  excuse  one  for  killing  another 
iiM>d  not  be  real,  and  if  the  jury  believe  that 
tbe  appearance  of  danger  surrounding  the  ac- 
cuwd  at  the  time  of  the  homicide  was  such  as 
to  iodaoe  a  reasonable  belief,  honestly  enter- 
tained by  the  son,  that  accused's  lite  was  in 
4ancer,  and  there  was  no  other  reasonable 


means  open  to  accused  to  avoid  the  danger, 
but  by  t^ing  the  life  of  decedent,  accused  must 
be  acquitted,  though  decedent  had  no  deadly 
weapon,  unless  accused  could  have  retreated 
and  avoided  the  danger,  etc.,  was  erroneous, 
for  failing  to  negative  a  willingness  on  the  part 
of  aecosed  In  entering  into  a  difficulty  wiUi 
decedent 

57.  Cbiuimal  Law— Tbial— Withdbawal  op 
iHSTBtioinons. 

Where,  on  a  trial  for  homicide  committed 
by  the  son  of  accused,  the  court  erroneously 
chained  the  jury  that  there  was  no  evidence 
that  accused  aided  tbe  son  in  the  killing,  it 
was  the  duty  of  the  court  to  recall  the  jury  and 
correct  the  error  in  the  presence  of  accused 
and  his  counsel. 

Appeal  from  CIrcait  Oonrti  LlmeBtone 
County;  D.  W.  Speak^  Judges 

"To  be  oflaclally  r^rted." 

John  H.  Morris,  Sr.,  was  coOTlcted  of  man- 
slaughter, and  he  aiqwala  RAVweed  and 
remanded. 

The  defendant  was  indicted  for  killing  Doc 
GrlBbam  by  shooting  him  with  a  pistol.  Tbe 
evideDce  on  the  trial  shows  that  tbe  killing 
was  done  by  a  son  of  this  defendant  after 
the  deceased  had  strnck  this  defendant.  Tbe 
other  facts  necessary  to  a  proper  understand- 
ing of  the  opinion  are  fnlly  set  out  therein. 

The  following  charges  were  requested  by 
the  defendant  and  refused  by  the  court : 

Charge  7 :  "Tbe  burdra  of  proof  is  not  on 
tbe  defendant  to  establish  self-defense  by  a 
preponderance  of  tbe  evidence;  but,  if  all 
the  evidence  raises  in  the  minds  of  the  jury 
a  reasonable  doubt  as  to  whether  or  not  tbe 
defendant  acted  In  aelf-defense,  you  must 
find  him  not  guilty." 

Charge  12  Is  fully  set  out  In  the  opinion. 

Charge  18:  "I  charge  you,  gentlemen  of  the 
jury,  that  before  you  can  convict  this  defend- 
ant of  having  aided  and  abetted  or  aided  or 
abetted  his  son,  John  Morris,  Jr.,  In  the  kill- 
ing of  B.  F.  Grisham,  you  must  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
this  defendant  participated  In  the  killing,  or 
Intentionally  encouraged  hia  son  in  snld  kill- 
ing, or  was  present  for  the  parimse  of  aiding 
bis  son  In  the  killing,  which  purpose  was 
known  to  said  son,  ^ohn  Morris,  Jr.,  at  tbe 
time  the  Intter  fired  the  fatal  shots." 

Charge  20:  "I  charge  you,  gentlemen  of 
the  Jury,  the  question  as  to  whether  or  not 
there  Is  a  conspiracy  and  whether  or  not  the 
defendant  was  a  participant  therein  rests  on 
circumstantial  evidence  and  a  conclusion  as 
to  whether  or  not  there  was  a  conspiracy 
and  tbe  participation  therein  by  this  defend- 
ant. The  failure  of  the  state  to  prove  a 
motive  or  Inducement  therefor.  If  you  be- 
lieve It  lias  BO  failed,  Is  a  circumstance  that 
may  be  considered  by  you  In  connection  with 
all  the  other  evidence  in  the  case." 

Chnrpe  21 :  "I  charge  you,  gentlemen  of 
the  jury,  that  there  Is  no  evidence  In  this 
case  showing  a  conspiracy  or  prearrangement 
on  the  part  of  this  defendant  and  Johnnie 
Morris,  Jr.,  to  take  the  life  of  B.  F.  Grisham." 

Charge  26:  "I  charge  you,  gentlemen  of 
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the  Jury,  tbat  If  jou  believe  trom  tbe  evidence 
that  the  defeudaut  wae  knocked  down  by  B. 
l\  Grisbam,  and  tbat  Johnnie  Morris,  Jr., 
ran  up  and  sbot  the  deceased,  without  knowl- 
edge of  this  defendant,  yon  cannot  convict  the 
defendant,  unless  yoa  farther  believe  beyond 
all  reasonable  doubt  that  there  was  a  con- 
spiracy or  preorrangement  between  the  de- 
fendant and  his  son  to  take  tbe  life  of  B.  F. 
GriBhara." 

Charge  29:  "I  charge  yon,  gentlemen  of 
the  Jury,  tbat  If  you  believe  froqa  the  evi- 
dence tbat  B.  F.  Grisbam  started  the  diffl- 
calty  with  this  defendant  by  calling  blm  off 
and  knocking  him  down,  and  that  John  Mor- 
rls,  Jr.,  ran  up  and  fired  the  fatal  shot,  with- 
out enconrageinent  from  this  defendant,  your 
verdict  should  be  not  guilty,  unless  you  be- 
lieve beyond  all  reasonable  doubt  and  to  a 
moral  certainty  that  there  was  a  prearrange- 
ment  or  a  conspiracy  existing  between  this 
defendant  and  bis  son,  John  Morris,  Jr.,  to 
take  tbe  life  of  B.  F.  Grisham." 

Charge  31 :  "If  you  believe  from  the  evi- 
dence that  B.  F.  Grisbam  provoked  the  dif- 
ficulty by  calling  this  defendant  off  and 
knocking  him  down,  and  if  you  believe  from 
tbe  evidence  tbat  John  Morris,  Jr.,  ran  up 
and  fired  the  fatal  shot  without  encoivage- 
ment  from  tt|Is  defendant  and  without  hia 
aid  and  assistance  your  verdict  should  be 
not  guilty." 

Charge  41:  "Malice  upon  the  part  of  John 
Morris,  Jr.,  and  not  Indulged  In  by  the  de- 
fendant, will  not  authorize  a  conviction  of 
tbe  defendant  of  tbe  offense  charged  In  tbe 
Indictment,  unless  the  defendant,  with  knowl- 
edge of  tbe  malice,  aided,  abetted,  or  encour- 
aged the  killing." 

Charge  42 :  "Unless  the  killing  of  deceased 
was  done  under  such  circumstances  as  to  ren- 
der John  Morris,  Jr.,  guilty  of  the  murder, 
the  jury  cannot  find  the  defendant  guilty  as 
charged  In  tbe  Indictment." 

Charge  46:  "No  presumption  Is  to  he  In- 
dulged against  this  defendant  because  be  was 
present  at  tbe  place  of  killing  and  bad  an 
altercation  with  the  deceased  Jnst  prior  to 
tbe  killing." 

Charge  50:  "Malice  up<m  tbe  part  of  John 
Morris,  Jr^  not  indulged  In  by  tbe  defendant, 
will  not  authorise  a  conviction  of  tbe  de- 
fendant, unleRs  he  had  personal  knowledge 
of  the  malice  on  the  part  of  John  Morris,  Jr." 

Charge  S3:  "If  the  evidence  In  this  case 
convinces  the  Jury  that  there  Is  a  probability 
of  tbe  defendant's  innocence,  then  your  ver- 
dict should  be  not  guilty." 

Charge  2A :  "I  charge  yon,  gentlemen  of 
the  Jnry.  tbat  before  you  can  And  this  defend- 
ant guilty  you  must  find  beyond  all  reason- 
able doubt  and  to  a  moral  certainty,  from  all 
the  evidence,  tbat  there  was  a  conspiracy  Into 
which  the  defendant  entered  to  kill  B.  F. 
Grisbam  or  to  commit  some  other  unlawful 
act,  and  killing  of  B.  F.  Grisham  followed 
from  or  was  the  natural  or  proximate  result 
of  such  conspiracy  to  cwnmlt  such  unlawful 


acts,  or  that  he  aided  or  abetted  In  the  kill- 
ing by  preconcert  of  action  with  John  Morris, 
Jr.,  or  that  be  was  present  and  aided  John 
Morris,  Jr.,  In  tbe  infliction  of  the  fatal  shot, 
or  was  present  for  tbe  pnriKwe  to  aid,  encour- 
age, or  Incite  John  Morris,  Jr.,  to  OMnmlt  the 
deed,  which  purpose  was  known  to  JTohn  Hor^ 
rls,  Jr.,  and  did  contribute  to." 

CtMtge  AA:  "I  charge  yon,  gentlemen  of 
tiie  jury,  that  a  son  has  the  right  to  slay  in 
defense  of  bis  father  whenever  that  fatber 
has  a  right  to  slay  In  his  own  defense;." 

Charge  IB:  "I  charge  yoa,  gentlemen  of 
the  Jury,  that.  If  you  have  a  reasonable 
doubt  as  to  whether  or  not  the  killing  was  In 
self-defense,  yon  should  acquit  the  defendant 
in  this  case." 

Charge  3B:  "I  charge  you,  gentlemen  of 
the  Jury,  that  tbe  fact  tbat  the  grand  Jury  of 
this  county  Indicted  this  defendant  for  the 
unlawful  killing  of  B.  F.  Grisham  with  mal- 
ice aforethought  cannot  be  cousidered  by  yoa 
as  tending  to  show  either  his  guilt  m  inno- 
cence." 

Charges  00,  DD,  and  E  related  to  murder 
In  tbe  first  and  second  degrees,  and  the  ver- 
dict was  for  manslaughter. 

Charge  EE:  "I  charge  you,  gentlemoi  of 
the  Jury,  that  a  son  has  the  right  to  shoot  In 
defense  of  his  father,  provided  his  father  Is 
lu  real  or  apparent  Imminent  danger  of 
death  or  grievous  ttodUy  harm,  and  was  not 
at  fault  In  bringing  on  the  difilculty,  and 
there  was  no  other  motive  of  escape  from  the 
real  or  apparent  danger  which  menaced  him, 
when  there  was  no  other  means  of  escape 
save  by  taking  the  life  of  his  father's  assail- 
ant" 

Charge  G :  "I  Charge  you,  gentlemen  of 
tbe  Jury,  before  you  can  convict  this  defend- 
ant under  this  Indictment,  you  must  believe 
from  the  evidence  beyond  all  reasonable 
doubt  and  to  a  moral  certainty  tbat  this  de- 
fendant was  not  free  from  fault  In  bringing 
on  tbe  difficulty  with  B.  F.  Grisbam  and 
that  he  actually  participated  in  the  killing 
of  B.  F.  Grisham,  or  that  be  and  John  Morris, 
Jr..  bad  a  preconcert  or  agreed  to  do  some 
act  fr<Mn  which  tbe  death  of  B.  F.  Grisham 
would  proximately  result  from  the  doing  of 
such  act,  or  that  there  was  a  community  of 
purpose  between  John  Morris,  Jr..  and  this 
defendant  to  kill  B.  F.  Grisham,  or  to  do 
some  act  from  which  the  death  of  B.  F.  Gris- 
ham would  flow  as  a  proximate  result  of  do- 
ing snch  art,  or  that  this  defendant  aided 
and  abetted  or  aided  or  abetted  John  Morris. 
Jr.,  In  killing  B.  F.  Grisham." 

Oharge  K:  "I  charge  yon,  gentlemen  of  the 
jury,  that  whatever  occurrence  may  have 
sprung  out  of  the  trouble  between  B.  F. 
Grisbam  and  tbls  defendant.  If  tbey  were 
mere  Inddents  hamwnlng  casually,  vritbout 
the  knowledge,  design,  or  expectation  of  the 
defendant,  then  these  (msaal  Incidental  do 
not  show  a  conspiracy."  Oharge  KK:  "I 
charge  yon,  gentlemen  of  the  Jury,  ,  that  yon 
cannot  find  this  defendant  ffuUt7t  m 
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tbeoiT  of  a  conspiracy  or  prearrangement  or 
preconcert,  on  the  uncorroborated  declara- 
tions or  admlsslona  or  confessions  of  this 
defendaot.** 

Chari^  NN:  **I  charge  yon,  gentlemen  of 
the  Jnry,  ttiat  yon  cannot  And  this  defendant 
guilty,  on  the  theory  of  a  conspiracy  or 
prearrangement  or  jweconcert;  on  the  nncor- 
nborated  confessions  of  this  defenduit" 

C3urge  00:  "I  charge  you,  goiUemen  of 
the  jury,  that  If  yon  believe  from  the  evi- 
dence in  this  case  that  the  acts  of  B.  F. 
Grishftm,  at  the  time  be  was  shot,  were 
such  as  to  reasonably  Impress  upon  John 
Morrl^  Jr.,  the  reasonable  belief,  and  John 
Slorrts^  Jr^  honestly  entertained  that  be- 
lief at  the  time,  that  he  was  In  imminent 
danger  to  his  life  or  great  bodily  harm,  and 
there  was  no  other  motive  of  escape,  except 
by  taking  the  life  of  B.  F.  Orlsham,  then 
John  Morrla,  Jr.,  had  the  right  to  shoot  B. 
F.  Grlsham,  unless  you  further  believe  that 
John  Morris,  Jr.,  brought  on  the  dlfflcul^." 

Charge  X:  "I  charge  you,  gentlemen  of 
the  Jury,  that  there  Is  no  evidence  In  ttda 
case  that  this  defendant  did  any  act  or 
said  any  word  at  the  time  John  Morris.  Jr., 
killed  Grlsham  that  aided  In  the  killing." 

Charge  Y:  "Before  yon  can  convict  the 
defendant,  on  the  ground  that  he  aided  or 
encouraged  John  Morris  by  acta  or  words 
at  the  time  he  shot  Grlsham,  you  must  be- 
lieve beyond  a  reasonable  doubt  and  to  a 
moral  certainty  that  John  Morris  had  knowl- 
edge of  sucb  acts  or  words,  and  also  knowl- 
edge of  the  acts  or  words  were  done  or 
said  for  such  purpose." 

Charge  XYZ:  "I  charge  you,  gentlemen  of 
the  Jury,  that  the  dangers  that  will  excuse 
one  for  killing  another  need  not  be  real  or 
actual.  It  may  now  be  known  that  all  the 
appearances  of  danger  were  false,  and  that 
R  F.  Grlsham  never  Intended  to  do  the  de- 
fendant any  further  barm,  and  that  he  did 
not  have  a  pistol  or  other  deadly  weapon; 
yet  If  the  Jury  believe  from  all  the  evidence 
In  this  case,  or  any  part  of  the  same,  after 
a  consideration  of  all  the  evidence  In  the 
case,  that  the  appearance  of  danger  surround- 
ing this  defendant  at  the  time  was  such  as 
to  Induce  a  reasonable  belief,  honestly  enter- 
tained by  John  Morris,  Jr.,  that  his  father's 
life  vras  in  danger,  or  that  his  father  was 
alwnt  to  suffer  great  bodily  harm,  and  that 
there  was  no  other  reasonable  means  at  the 
time  open  to  defendant,  or  to  his  son, 
Johnnie  Morris,  Jr.,  to  avoid  the  danger, 
real  or  apparent,  to  the  defendant,  but  by 
taking  the  life  of  B.  F.  Grlsham.  the  defend- 
ant twing  without  fault  In  producing  or  caus- 
ing the  situation  culminating  in  such  appear- 
ances, the  law  holds  Johnnie  Morris,  Jr., 
harmless  for  the  killing  of  B.  F.  Grlsham,  and 
the  Jnry  must  acquit  the  defendant,  although 
B.  F.  Grlsham  had  no  pistol  or  other  dead- 
ly weapon,  unless  the  Jury  further  believe 
from  the  evidence  that  defendant,  U  you 


find  that  apparent  danger  menaced  him, 
could  have  retreated  and  avoided  his  ap- 
parent danger,  or  that  there  was  a  precon- 
cert or  conspiracy  on  the  part  of  defendant 
and  his  son,  John  Morris,  Jr.,  to  engage  in 
some  unlawful  act,  from  the  doing  of  which 
the  death  of  B.  F.  Grlsham  proximately  re- 
sulted." 

W.  R.  WalkOT,  H.  0.  Thach,  and  Callahan 
&  Harris,  toe  appellant,  Uasa^  Wilaon, 
Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  defendant  was  tried  on 
an  Indictment  which  charges  murder  in  the 
first  degree,  a  capital  offense.  Section  5004 
of  the  Code  of  18D6  provides  that:  "When 
any  capital  case  or  cases  stand  for  trial, 
the  court  shall,  at  least  one  day  before  the 
same  are  set  for  trial,  cause  the  box  contain- 
ing the  names  of  Jurors  to  be  brought  into 
the  courtroom,  and  after  having  the  same  well 
shaken,  the  presiding  judge  shall  then  and 
there  publicly  draw  therefrom  not  less  than 
Iwenty-flve  nor  more  than  fifty  of  such 
names  for  each  capital  case."  It  has  been 
uniformly  held  by  this  court  that  this  section 
of  the  Code  Is  mandatory  and  the  record 
must  afArmatively  show  a  compliance  with 
its  terms.  Scott's  Case  (Ala.)  37  South.  366; 
Bankhead'B  Case,  124  Ala.  14,  26  South. 
979;  Watkln's  Case,  89  Ala.  82,  8  South.  134; 
'Washington's  Case,  81  Ala.  35,  1  South.  IS: 
Jordan's  Case,  81  Ala.  20,  1  South.  577. 
Neither  the  original  record  nor  the  one  sent 
up  in  response  to  the  certiorari  shows  the 
number  of  Jurors  that  were  drawn  by  the 
presiding  Judge.  The  record  contains  these 
recitals  on  the  subject:  "And  this  being  a 
capital  case,  on  motion  of  the  solicitor  It  Is 
ordered  by  the  court  that  Monday,  October  9, 
1905.  be  set  for  the  trial  of  this  cause,  and 
that  50  special  Jurors  be  drawn  and  ordered 
summoned  for  the  trial  of  this  cause.  There- 
upon the  court  caused  the  box  containing  the 
names  of  the  Jurors  for  Limestone  county  to 
be  brought  Into  court,  and  after  having  the 
same  well  shaken,  the  defendant  being  pres- 
ent in  open  court,  the  presiding  Judge  then 
and  there  publicly  drew  the  following  names 
from  the  Jury  box,  to  wit"  The  names  are 
not  set  out  and  there  Is  nothing  in  the  record 
to  show  just  how  many  names  were  drawn. 
The  fact  that  50  were  ordered  does  not  show 
that  50  were  in  fact  drawn  from  the  box. 
The  Judge  may  have  drawn  a  number  less 
than  50  and  the  box  may  have  been  exhaust- 
ed. While  we  can  in  many  instances  pre- 
sume that  a  court  or  a  Judge  has  complied 
with  the  law,  this  Is  not  one  of  the  Instances, 
as  the  facts  must  affirmatively  appear  of  rec- 
ord. Authorities  supra.  If  for  no  other  rea- 
son, this  case  will  have  to  be  reversed  on  ac- 
count of  this  defect  in  the  record.  We  do  not 
mean  to  decide  that  It  Is  essential  to  a  com- 
pliance with  section  5004  of  the  Code  of  1896 
that  the  names  of  the  Jurors  should  be  set 
out,  but  that  the  order  should  afflrmatlTely 
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show  that  the  number  ordered  to  be  drawn 
were  drawn. 

The  evidence  adduced  on  the  trial,  as  ap- 
pears fr<Hn  the  bill  of  exceptiona,  showed: 
That  the  homicide  occurred  on  the  25th  day 
of  Jtme,  1901,  In  LlmestoDe  county,  at 
Baker's  Mill,  where  there  was  a  large  gather- 
ing of  people;  the  occasion  being  a  neigh- 
borhood barbecue  or  picnic.  That  among 
those  present  were  the  defendant,  his  three 
sons,  John  Morris,  Jr.,  Walter  Morris,  and 
Eddie  Mwrls ;  also  the  wife  of  John  Morris, 
Jr.,  and  three  small  children  of  Walter  Mor- 
ris. It  is  not  contended  that  the  defendant 
killed  the  deceased  or  that  he  did  him  any  In- 
jury whatever  with  his  own  hand.  But  he 
was  tried  and  convicted  on  the  theory  that 
he  was  either  a  conspirator  with  his  son, 
John  Morris,  Jr.,  who  did  the  killing,  or  that 
he  aided  and  abetted  his  son,  or  was  present 
to  aid  and  abet  him.  "The  distinction  be- 
tween an  accessory  before  the  fact  and  a 
principal,  and  between  principals  In  the  first 
and  second  degree,  in  the  cases  of  felony,  is 
abolished  by  statute;  and  all  persons  con- 
cerned in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  must  be  in- 
dicted, tried,  and  punished  as  principals." 
Code  1896,  {  4308;  Jolly's  Case,  94  Ala.  19, 
10  South.  606;  Tanner's  Case,  92  Ala.  1,  0 
South.  613;  Tally's  Case,  102  Ala.  25,  15 
South.  722. 

When  by  prearrangement,  or  on  the  spur 
of  the  moment,  "two  or  more  persons  enter 
upon  a  common  enterprise  or  adventiure,  and 
a  criminal  offense  is  contemplated,  then  each 
la  a  conspirator,  and  if  the  purpose  Is  carried 
out  each  is  guilty  of  the  offense  committed, 
whether  he  did  any  overt  act  or  not.  This 
rests  on  the  principle  that  one  who  iB  pres- 
ent, encouraging,  aiding,  at>ettlng,  or  assist- 
ing, or  who  is  ready  to  aid,  abet,  or  assist, 
the  active  perpetrator  in  the  commission  of 
the  ottense,  Is  a  guilty  participant,  and,  in 
the  eye  of  the  law,  Is  equally  gull^  with  the 
one  who  does  the  act  Such  commimlty  of 
purpose,  or  conspiracy,  need  not  be  prov^  by 
positive  testimony.  It  rarely  is  so  proved. 
The  Jury  are  to  determine  whether  It  ex- 
ists, and  the  extent  of  It,  from  the  conduct 
of  the  parties  and  all  the  testimony  In  the 
case."  Tanuer's  Case,  92  Ala.  1,  9  South. 
613;  Williams'  Case,  81  Ala.  4,  1  South.  179, 
60  Am.  Kep.  133;  Martin's  Case,  89  Ala.  115, 
8  South.  23,  IS  Am.  St  Rep.  01;  Gibson's 
Case,  89  Ala.  121, 8  South.  98,  18  Am.  St  Rep. 
96;  Elmore's  Case,  110  Ala.  63,  20  South.  323; 
Evans*  Case,  lOO  Ala.  13, 19  South.  635;  Ral- 
fotd'B  Case,  59  Ala.  106. 

With  respect  to  the  question  of  conspiracy 
or  common  purpose  to  kill  the  deceased.  Doc 
Grlsham,  it  has  been  strenuously  argued  In 
the  brief  of  appellant's  counsel  that,  beton 
declarattona  of  the  defendant  tending  to 
show  such  conspiracy  are  admluible  as  eTl- 


dencei  it  must  appear  by  evidence  aliunde 
that  a  conspiracy  existed;  in  otha  words, 
that  in  this  respect  the  conspiracy  and  not 
the  homicide  constitutes  the  corpus  delicti, 
and  notwithstanding  the  proof  clearly,  and 
without  dispute  showed  that  the  homicide 
was  committed,  the  declarations  of  the  de- 
fendant himself  tending  to  show  the  con- 
spiracy to  kill  deceased  are  not  admissible, 
in  the  absence  of  other  proof  preceding  the 
proof  of  the  declarations,  which  tended  to 
show  the  conspiracy.  We  fully  recognize  the 
well-established  rule  of  evidence  that,  before 
declarations  of  a  co^nspirator  are  admis- 
sible against  another,  a  foundation  must  be 
laid  by  proof  sufficient  in  the  opinion  of  the 
Judge  presiding,  to  establish  prima  facie  the 
existence  of  such  conspiracy.  Martin  & 
Fiinn'8  Case,  28  Ala.  71;  Johnson's  Case,  29 
Ala.  62,  05  Am.  Dec  383 ;  McAnally's  Case. 
74  Ala.  9;  Hunter's  Case,  112  Ala.  77,  21 
South.  65;  Johnson's  Case,  87  Ala.  39,  A 
South.  400;  Thomas*  Case,  133  Ala.  139,  32 
South.  260.  But  It  must  be  home  In  mind 
that  the  defendant  Is  not  Indicted  for  a  con- 
spiracy to  commit  murder,  but  for  the  mur- 
der itself;  further,  that  It  is  not  the  declara- 
tions of  a  co-conspirator,  but  of  the  d^end- 
ant  that  are  the  subject  of  this  discussion. 
Hence  the  Insistences  of  the  defendant  in 
this  respect  are  inapt,  as  ia  also  the  distinc- 
tion with  respect  to  accessories  before  and 
after  the  fact  drawn  and  argued  by  coimsd 
and  bottomed  on  the  Tally  Ga>e»  102  Ala. 
25,  15  South.  722. 

Upon  these  oonslderationa  we  think  the 
court  did  not  err  In  allowing  Mrs.  H.  A. 
Price  to  testify  that  a  few  minutes  after  the 
difficulty  she  heard  the  defendant  say,  **We 
have  come  here  to  kill  Doc  Grisham  and  we 
are  going  to  do  It"  Its  tendency  was  to 
show  a  common  ptirpose  between  him  and  his 
son  to  kill  Grisham,  or  at  least  It  was  com- 
petent to  go  to  the  Jury,  and  it  was  for  that 
tribunal  to  determine  Its  weight  In  omnec- 
tion  with  all  the  other  evidence,  Indnding 
tlie  denial  of  the  defendant  that  he  save 
utterance  to  the  declaration.  For  the  same 
reason  the  evidence  of  Mrs.  A.  J.  Grisham 
that  "shortly  after  the  shooting  of  B.  F. 
Grisham  (Doc)  by  John  MorTi^  Jr.,  she 
heard  Mrs.  Ida  Grisham  screaming,  *They 
have  killed  Doc  arlsham,* "  and  at  this  time 
she  saw  the  defendant  and  h«ird  Mm  say,  "I 
hope  wtf  ve  done  him  up,  and  if  we  haven^t  X 
will  go  back  and  finish  him."  It  may  be  that 
the  statement  of  Mrs.  Ida  Grisham,  apart 
from  the  reply  of  the  defendant;  waa  sub- 
ject to  the  objection  made  to  it;  but  the 
statement  of  the  defendant  at  the  time  was 
evidently  in  response  to  Mrs.  Grlsham'a  state- 
ment, at  least  It  was  for  the  Jibt  to  deter- 
mine whether  It  was  or  not,  and,  if  It  was, 
then  It  was  aplauatory  of  the  dtfendanta 
declaration,  which  tended  to  show  bad  feel- 
ing on  the  part  of  tbe  defendant,  and  also 
tended  to  inculpate  the  d^endant  U(»xis' 
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Case.  39  South.  008;  Jones*  Case.  96  Ala.  102, 
11  Soath.  399. 

The  evidence  of  witness  Malone  and  Mra 
M.  A.  Price  that  about  10  minutes  after  the 
Bbooting  they  heard  defendant  say  he  would 
kill  every  diunned  Orlsham  by  the  name  was 
properly  admitted.  The  tendency  of  the 
declaration  was  to  show  malice  on  the  part 
of  the  defendant.  Its  weight  was  a  question 
to  be  determined  by  the  Jury.  McManus' 
Case,  36  Ala.  265;  Plant's  Case,  140  Ala.  62, 
37  South.  159;  Kerr  on  Homicide,  p.  475,  { 
430.  Nor  did  the  fact  that  the  declaration 
did  not  partlcnlarize  the  deceased  by  his 
given  name  render  it  inadmissible.  It  was  for 
the  Jury  to  determine  whether  the  deceased 
was  referred  to.  Harrisons'  Case,  79  Ala. 
29;  Anderson's  Case,  79  Ala.  8.  The  facts 
and  attendant  drcvimatances  under  which  the 
several  declarations  were  made  affirmatively 
show  that  the  declaratltHis  were  made  volun- 
tarUy,  and  there  could  be  no  valid  objection 
that  a  proper  predicate  was  not  laid  for  the 
admiaslon  of  them.  Bush's  Case,  136  Ala. 
8&,  33  South.  878;  Stone's  Cas^  106  Ala.  60, 
17  South.  U4:  Frice'B  Oaae.  117  AU.  114, 
23  South.  601. 

W.  H.  McCleUan,  the  first  witness  examin- 
ed by  the  state,  testified  that  the  first  thing 
that  attracted  his  attention  was  that  he  heard 
some  one  remark,  "There  is  going  to  be  a 
fight."  At  the  last  term,  on  an  appeal  by 
John  Morris,  Jr.,  from  a  Judgment  of  convic- 
tloa  for  the  killing  of  the  deceased,  Doc 
Grleham,  we  said  of  this  declaration:  "The 
undisputed  evidence  showed  that  the  difficul- 
ty or  'fuss*  almost  immediately  ensued  be- 
tween Mortis  and  the  deceased,  and,  if  it 
should  be  conceded  that  the  court  erred  in 
admitting  the  declaration,  we  are  satisfied 
that  no  Injury  resulted  therefrom  to  tlie  de- 
fendant"—dtlng  Code  1896,  4333.  Morris' 
Case,  39  South.  608.  The  facts  in  tbe  case 
at  bar  dlCTerentiate  it  from  that  case,  in 
that  here  we  have  evidence  tending  to  show 
a  coQBpIracy,  and  one  theory  of  the  prosecu- 
tkm  vaa  that  the  killing  was  the  result  of 
a  cxHupiracy.  From  the  remark  objected  to 
the  Jury  might  have  been  left  to  infer  a  con- 
spiracy, witliout  proof  that  one  of  the  alleged 
conspirators  made  it  We  think  in  this  case 
the  evidence  was  inadmissible,  and  the  court 
erred  In  not  sustaining  the  objection  to  It 

Witness  Tucker  was  permitted  to  testify 
that  shortly  before  the  killing  he  was  stand- 
log  in  a  crowd  near  the  dance  ring  and  the 
defendant  was  dancing,  that  he  beard  tbe  de- 
fendant say  while  dancing:  "Where  is  Doc 
Grlsham?  Ob,  DocI  Docl!  come  and  dance 
some  while  you  are  mad."  It  was  a  disputed 
fact  on  the  trial  as  to  who  provoked  the 
difficnlty  In  which  Grlsham  was  killed,  tbe 
defendant  or  the  deceased,  and  any  evidence 
that  would  cast  light  on  the  status  of  defend- 
ant's mind  with  respect  to  Grlsham  was  com- 
petent; and  we  tUnk  this  evld«ice  was  cwn- 
petent  tor  that  purpose.  Its  weight  may  be 
slight,  but  with  that  wa  are  not  dealing. 


That  is  a  Jury  question.  Then  the  admissibil- 
ity of  this  evidence  is  strengthened  by  the 
declaration  made  by  defendant  after  the  dif- 
ficulty, as  testified  to  by  Mrs,  Price:  "We've 
come  here  to  kill  Doc  Grisham  and  we  are 
going  to  do  it"  Morris*  Case  (Ala.)  39  South. 
609;  Armor's  Case,  63  Ala.  173. 

All  that  was  said  or  done  by  the  defendant 
in  reference  to  Doc  Grisbam  on  tbe  day  of 
the  dlffiqulty  and  leading  up  to  the  difficulty 
was  competent.  Upon  this  consideration  the 
testimony  of  Mrs.  B.  F.  Grisham,  widow  of 
the  deceased,  "that  about  a  balf  hour  before 
tbe  difficulty  she  heard  the  defendant  at  tbe 
dinner  table  curse  and  call  Doc  Grisham's 
name,  but  did  not  understand  wbat  he  said," 
was  competent.  Esi)eclally  so  when  taken 
in  connection  with  the.  proof  of  defendant's 
declaration,  made  after  the  difficulty,  "We've 
come  here  to  kill  Doc  Grlsham  and  we  are 
going  to  do  it"   Armor's  Case,  63  Ala.  173. 

Witness  Colbert  was  permitted  to  testify, 
among  other  things,  as  follows:  "I  heard 
the  defendant  at  the  dinner  table  say,  'Eat, 
drink,  and  he  merry,  and  we  will  shell  these 
damned  woods  down  directly?'"  In  connec- 
tion with  the  other  evidence  In  the  case,  we 
think  there  was  no  error  In  admitting  this 
evidence. 

The  proof  we  think  sufficiently  showed 
that  John  Robinson's  permanent  residence- 
was  in  the  state  of  Tennessee.  He  had  not 
been  subpoenaed,  and  his  evidence  given  on 
the  preliminary  trial  of  this  defendant  with 
others,  was  properly  admitted.  Lett's  Case, 
124  Ala.' 64.  27  South.  256,  and  authorities 
there  cited;  Wilson's  Case,  140  Ala.  43,  37 
South.  88;  Jaoobl'B  Case,  133  Ala.  1, 82  Soath. 
158. 

The  motion  made  by  the  defendant  to  ex- 
clude the  state's  evidence  as  to  the  shoot- 
ing of  B.  F.  Grisham  (deceased)  on  the 
grounds  named  Is  without  merit  The  evi- 
dence cannot  be  said  to  be  free  from  infer- 
ence that  the  defendant  conspired  to  kill 
Grlsham,  or  that  he  aided  or  abetted  his  son, 
who  killed  bim.  To  show  a  conspiracy  to- 
do  an  unlawful  act  it  Js  not  indlspensablfr 
that  the  evidence  should  show  tbe  existence 
of  the  conspiracy  any  defluite  time  prior  to 
the  doing  of  the  act  It  may  have  arisen  on 
tbe  spur  of  the  moment  Nor  is  It  necessary 
that  the  conspiracy  or  common  purpose 
should  be  shown  by  positive  evidence,  but  its 
existence  may  be  inferred  from  all  the  "at- 
tendant circumstances  accompanying  the  do- 
InfT  of  the  act,  and  from  conduct  of  the  de- 
fendant subsequent  to  the  criminal  act 
Tanner's  Case,  92  Ala.  1,  9  South.  61S; 
Williams'  Case,  81  Ala.  4,  1  South.  179,  60 
Am.  Rep.  133;  Martin's  Case,  89  Ala.  115, 
8  South.  23,  18  Am.  St  Rep.  91;  Gibson's 
Case,  89  Ala.  121,  8  South.  98, 18  Am.  St  Rep. 
96;  Elmore's  Case,  110  Ala.  63,  20  South.  323; 
Brans'  Case.  100  Ala.  18,  19  South.  68S; 
Johnson's  Case,  29  Ala.  62,  66  Am.  Dec.  383; 
Scotfs  Case.  30  Ala.  603;  Buford's  Case,  182 
Ala.  6,  SI  South.  714. 
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It  has  been  nggeited  and  aerlonsly  argued 
1V  coiUuel  tor  appellant  tbat  tbe  evidence 
for  the  Btate  should  have  been  excluded  npon 
the  gnrand  stated  In  the  motion,  "that  no 
conspiracy  Is  shown."  We  have  advoited 
to  the  tendencies  of  the  evidence  In  this  re- 
spect, and  are  satisfied  that  this  was  a  Ju^ 
question.  But  the  defendant's  counsel  urged 
that,  when  this  case  was  before  this  court  on 
an  appeal  by  the  state  from  an  order  grant- 
ing defCTdant  ball  on  an  application  for 
habeas  corpus,  this  court  must  of  necessity 
have  held  that  the  evidence  before  it  would 
not  authorize  or  sustain  a  conviction  for  a 
capital  offense,  and  that  therefore  tiiere  was 
no  evidence  of  a  conspiracy.  It  may  be  true 
that  the  evidraice  contained  in  the  record  in 
that  case  did  not  warrant  a  conviction  for 
the  capital  offense,  but  it  does  not  follow 
that,  because  the  court  affirmed  the  order  of 
the  Judge  allowing  ball,  the  state  was  thereby 
precluded  from  pruecnting  the  defendant 
for  murder  in  the  first  (tegree  and  from  in- 
trodncing  other  evldrace.  Nor  does  It  fol- 
low that  the  evidence  contained  in  the  record 
now  before  us  Is  the  same  as  was  the  evi- 
dence in  the  record  on  the  appeal  referred  to. 
Counsel  in  their  brief  expressly  disclaim  any 
contention  that  the  guitt  or  innocence  of  the 
defendant  became  res  adJudlcata  by  the  de- 
•clslon  made  In  the  habeas  corpus  case  by 
tbis  court  But  th^  contend  thati  In  that 
case  the  court  having  determined  that  there 
was  no  evidence  upon  which  a  trial  court 
•could  permit  a  conviction  for  murder  in  the 
first  degree  to  stand,  therefore  there  was  no 
authority  for  the  Jury  to  find  for  a  lesser 
offense  than  murder  in  the  first  degree,  and 
the  court  stioold  have  excluded  the  evidence. 
It  seems  to  ns  that  this  argument,  logically 
followed,  would  lead  to  the  poBltlon  that  the 
ruling  of  the  court  on  the  application  for 
ball  became  res  adjudicate.  The  position, 
however,  of  the  defendant  seems  to  be  that; 
if  two  or  more  conspire  to  commit  a  murder, 
there  can  be  no  conviction  for  a  less  offense 
than  murder;  In  other  words,  that  tbere  can- 
not be  alders  and  abbettors  In  manslaughter. 
It  is  a  sufficient  repty  to  this  position  or  con- 
tention that  this  court  has  expressly  held  to 
the  contrary,  and  we  see  no  reason  for  depart- 
ing from  the  holding.  Coleman's  Case,  0 
Port.  32;  Martin's  Case,  89  Ala.  HQ,  8  South. 
23. 18  Am.  St  R^.  01;  Code  1896,  S  5306. 

What  occurred  from  the  time  that  Orisbam 
and  the  d^endant  walked  to  the  place  at 
which  the  difficulty  occurred  to  tbe  conclu- 
sion of  the  affray  was  a  continuous  trnnsac- 
Uon,  and  all  that  was  said  and  done  by  tbe 
parties  to  !t  while  the  affray  was  In  prosross 
was  of  tbe  res  gestie.  Wood's  Case,  128  Ala. 
27,  29  Sontb.  557.  86  Am.  St.  Hep.  71;  Dixon's 
Case,  128  Ala.  54,  29  South.  623;  Armor's 
Case,  63  Ala.  173;  Stltt's  Case.  91  Ala.  10,  8 
Suutb.  669.  24  Am.  St  Rep.  853;  Smith's  Case, 
88  Ala.  73,  7  South.  52;  Seam's  Cnse,  84 
Ala.  411.  4  South.  .'>21;  Amos'  Case,  83  Ala. 
1.  8  South.  749,  8  Am.  St  Rep.  082;  Plant's 


Case^  140  Ala.  B2,  87  South.  159.  In  tbls 
view,  the  shooting  of  McGlellan  by  def^dant 
the  drawing  of  a  second  pistol  by  John,  Jr.. 
and,  to  repeat,  everything  done  and  said 
by  the  parties  while  engaged  In  tbe  difficult 
was  competent  to  be  shown  in  evidence. 

The  evidence  elicited  by  questions  pro- 
pounded by  the  solicitor  to  tbe  witness,  Jolm 
Morris,  Jr.,  with  reject  to  a  conversation 
he  had  with  Tom  McLemore  in  November, 
1908,  was  not  comi»tent  as  substantive  evi- 
dence against  the  defendant,  and  we  do  not 
apprehend  that  it  was  Introduced  in  tbat 
light,  but  only  to  show  the  animus  of  the 
witness  towards  ttie  deceased,  and  thus  to 
affect  the  credibility  of  the  witness*  evidence. 
It  went  to  witoMs*  credlbili^.  We  think 
the  evidoice  was  competent  for  this  pnrpoe^ 
and  was  properly  admitted  against  the  spe- 
cific objections  made  by  the  defendant  That 
the  court  did  not  Ihnit  it  to  this  la  not  a 
matter  oC  whltdi  Gie  defoidant  can  onnplalD, 
In  the  absence  of  a  motion  on  his  part  to  die 
court  to  ft>  limit  it  It  may  be  that  the 
state  should  have  been  confined  to  the  proof 
of  the  simple  fact  that  there  was  a  Oireat 
made  by  the  witness  against  deceased,  or 
previous  ill  wlIL  If  an  objection  had  lieen 
made  to  giving  the  details  of  the  occurrence 
referred  to.  It  should  have  been  sustained. 
Jordan's  Case,  78  Ala.  9.  The  witness  bar* 
ing  denied  making  the  statement  it  was  com- 
petent to  offer  evidence  that  he  did  make  it 

On  cross-examination  of  the  defMidant  as 
a  witness,  the  state  ms  permitted  to  ask  hhn 
if  he  did  not  "that  day  after  the  difficulty, 
in  response  to  a  question  asked  blm  by  Earl 
McGlocklln,  while  he  was  still  on  tlie  barbe- 
cue grounds,  as  to  whether  or  not  witness 
was  hurt  much,  he  replied,  'Not  a  damned 
bit:  but,  by  G — d,  I  am  going  to  hurtsouiebody 
before  I  leave."  The  witness  bad  tesUfled 
that,  whm  the  deceased  knocked  him  down, 
he  Jumped  on  him,  caught  him  in  the  throat 
with  his  left  hand,  and  began  to  beat  him 
in  the  face  with  his  right  hand.  Whether  oi 
not  the  defendant  was  hurt  and  the  extent  of 
his  injuries  was  a  material  question  In  the 
case.  The  contention  of  the  state  was  that 
deceased  struck  him  only  one  blow,  wblle 
the  defense  contf'nded  that  he  was  struck 
several  times  by  the  deceased  and  badly  bnrt 
If  defendant  said  that  he  was  not  hurt,  then 
It  was  proper  to  go  to  the  Jury  as  contra- 
dictory of  his  evidence  that  deceased  knocked 
bim  down,  caught  him  in  the  throat,  and 
struck  him  several  blovrs.  If  the  question 
coupled  matter  tbat  was  Illegal  with  tbat 
wbicb  was  legal,  the  objections  made  did  not 
properly  raise  the  question. 

This  brings  us  to  the  exceptions  reserred 
by  the  defendant  to  parts  of  the  oral  charge 
of  the  court  and  to  charges  refused  to  the 
defendant  Tbe  court  in  its  oral  charge  in- 
structed the  jury,  among  otber  things,  as 
follows:  "I  charge  you,  gentlemen  of  the 
Jury,  that  the  doctrine  of  law  of  self-defense 
has  no  field  of  operattoa  In  this  eas&  There 
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b  no  room  for  a  plea  of  self-defense  In  this 
cause.  There  is  no  field  of  operation  for  such 
defense."  This  was  a  charjte  on  the  effect 
of  the  evidoice,  and  the  court  erred  In  giving 
it  In  his  own  evidence  and  that  of  his  son, 
John  Morris,  Jr.,  we  think  may  be  fomid 
sofficient  tendencies  to  require  a  submlBSion 
of  the  question  of  self-defense  to  the  Jury 
under  proper  InstruetiouB  by  the  court  We 
Tvlll  not  speak  of  the  tendencies  In  detail, 
lest  we  might  unduly  magnify  or  minimize 
some  of  them.  Then  It  must  be  remembered 
that  there  was  evidence  rebutting  the  theory 
of  a  conspiracy.  In  the  report  of  the  case 
of  Morris  v.  State  (Ala.)  39  South.,  on  page 
610,  the  authorities  applicable  to  the  case 
with  respect  of  the  doctrine  of  self-defense 
are  collated.  The  court  Is  not  clothed  with 
authority  to  take  any  material  question  of 
fact  frtHD  the  jury,  when  there  is  any^tenden- 
cjr  in  the  evidence  to  support  It 

Quite  a  number  of  written  charges  were 
given  at  the  request  of  the  defendant  and 
quite  a  number  were  refused  to  him.  Charges 
similar  to  refused  charge  7  have  been  so 
often  condemned  by  this  court  that  it  is  hard- 
ly necessary  to  do  more  than  cite,  an  author- 
ity.  Mann's  Case,  134  Ala.  1,  32  South.  704. 

Charge  12.  refused  to  defendant  Is  In  this 
language :  "I  charge  you,  gentlemen  of  the 
jury,  that  you  cannot  find  this  defendant 
guilty  as  an  alder  or  abettor  of  the  killing  of 
B.  F.  Grisham,  if  he  gave  no  assistance  or 
ottered  no  word  to  the  person  doing  the  kill- 
ing. If  the  defendant  was  not  present  by 
preconcert,  special  or  general,  nor  present 
with  the  knowledge  of  the  person  doing  the 
killing  with  intent  to  aid  him,  unless  he  actu- 
ally tofA  part  in  the  killing  himself."  In 
the  case  of  Ralford  v.  State,  59  Ala.  106,  this 
court  deflnlng  the  words  "aid  and  abet" 
said :  "The  words  'aid  and  abet.*  in  legal 
phrase,  are  pretty  much  the  synonyms  of 
each  other.  They  comprehended  all  assistance 
rendered  by  acts  or  words  of  auwurngeuient 
or  support  or  presence,  actual  or  constructlTe, 
to  render  assistance  should  It  become  nec- 
tary. No  particular  acts  are  necessary. 
If  encouragement  be  given  to  commit  the  fel- 
ony, or  if,  giving  due  weight  to  all  the  testi- 
mony, the  jury  are  convinced  beyond  a  rea- 
sonable doubt  that  the  defendant  was  present 
with  a  view  to  render  aid,  should  It  become 
necessary,  then  that  ingredient  of  the  otCeaae 
Is  made  out"  In  the  case  of  State  ex  rel. 
Attorney  General  v.  Tally,  102  Ala.,  on  page 
«(J.  15  South.  722,  there  the  responsibility 
of  Tally  for  a  liomidde  committed  by  anotbw, 
upon  the  theory  that  Tally  was  a  principal 
In  the  second  degree  at  common  law,  was 
considered.  The  homicide  was  committed  at 
Stevenson  by  Skelton,  while  Tally  was  at 
Scottsboro,  several  miles  away;  but  it  was 
held  that  the  evidence  showed  Tally  was 
constmctlveiy  present  and  the  question  under 
dlBCUBSloo  was  whether  or  not  the  evidence 
Bbowed  that  Tally  aided  and  abetted  Skeltou 
ID  the  oommlsidon  of  the  bomlcid&  The  court 


there  reviewed  the  definition  of  the  words 
"aid  and  abet"  as  given  lo  the  Ralford  Cas^ 
and  said:  "The  definition  was'sufflcient  for 
the  case  then  in  hand,  and  it  Is  In  the  form 
not  infrequently  found  in  the  books.  But  It 
is  incomplete.  Mere  presence  for  the  purpose 
of  rendering  aid  obviously  is  not  aid  in  the 
substantive  sense  of  assistance  by  an  act 
supplementary  to  the  act  of  the  princIpaL 
Nor  is  it  aid  in  the  original  sense  of  abetting, 
nor  abetting  In  any  sense,  unless  presence 
with  the  purpose  of  giving  aid,  if  necessary, 
was  preconcerted  or  In  accordance  with  the 
general  plan  conceived  by  the  principal  and 
the  person  charged  as  an  aider  or  abettor,  or, 
at  the  very  least  unless  the  principal  knew 
of  the  presence,  with  intent  to  aid,  of  such 
person.  •  *  «  Ajad  in  the  nature  of  things 
the  fact  of  pr^ence  and  purpose  to  aid  could 
not  Incite  or  encourage  or  embolden  the 
principal  nnless  he  knew  of  the  existence  of 
that  fact  •  •  •  The  definition  we  have 
quoted  Is,  as  an  abstract  proposition,  clearly 
at  fault.  As  applied  In  the  concrete  to  cases 
of  confederacy  as  it  is,  we  undertake  to  say, 
whenever  It  is  stated  in  this  form,  It  Is  free 
from  objection.  But  in  the  absence  of  con- 
federacy, or  at  least  of  knowledge  on  the  part 
of  the  actual  perpetrator  of  a  crime,  one 
cannot  be  a  principal  In  the  second  degree 
who  is  present  Intending  to  aid  and  does  not 
aid  by  word  or  deed.  The  definition  must  go 
further.  It  should  appear  by  it  that,  to  be  an 
aider  or  abettor  when  no  a9tt»tance  is  given 
or  word  uttered,  the  person  so  charged  must 
have  been  present  by  jyrecoiicert,  special  or 
general,  or  at  least  to  the  knowledge  of  the 
principal,  with  the  intent  to  aid  him."  So  it 
appears  that  the  charge  now  under  dis- 
cussion Is  based  upon  that  portion  of  the 
opinion  of  the  court  as  Italicized  above. 
"Whenever  a  father  engages  in  a-  fight,  the 
tendency  of  that  act  is  to  incite  a  son,  wlio 
may  be  standing  by,  to  acts  of  violence  to- 
wards the  antagonist  of  the  father.  This 
tendency  may  be  affirmed  In  respect  to  many 
other  ties  of  kindred,  or  in  many  instances 
of  merely  dose  companionship.  What  rash 
or  violent  act  the  bystanding  son,  kinsman,  or 
comrade  may  be  moved  to  do  depends  In  a 
great  measure  upon  the  qnallly  of  his  tempt- 
er, the  strength  of  his  atf^lon,  and  the 
notion,  often  mistaken,  that  he  may  hastily 
gather  under  the  excitement  of  the  moment, 
as  to  who  is  in  fault  and  to  be  held  respon- 
sible for  bringing  on  the  conflict  And  If  the 
bystanding  son,  other  kinsman,  or  comrade 
should  of  bis  own  volition,  by  an  Independent 
act  of  violence,  slay  the  antagonist  the  party 
engaged  In  the  fight  should  not  be  charged 
with  this  act  merely  because  he  was  engaged 
In  a  confilct  with  the  deceased,  and  In  that 
way,  but  In  that  way  only,  Incited  the  fatal 
act  This  Is  not  enough  to  show  a  criminal 
intention.  Something  more  must  appear.  He 
must  have  purpc^ly  incited  or  encouraged 
the  party  in  that  course  of  vloloice  that  led 
to  the  homicide,  or  done  some  overt  act 
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himself,  with  a  view  to  that  result,  and  that 
in  Bome  degree  contributed  thereto."  Wool- 
weaver  T,  State  (Ohio)  34  N.  £3.  352,  40  Am. 
St.  Rep.  667 ;  Golns  y.  State,  46  Ohio  St  457, 
21  N.  E.  476;  Tanner's  Case,  92  Ala.  1,  9 
South.  613;  Jordan's  Case,  79  Ala.  9.  It  Is 
well  settled  that  a  party  may  aid  or  abet  an- 
other by  menace,  gesture,  or  act.  This  Is  clear- 
ly recognized  by  all  the  authorities.  We  think 
on  the  facts  in  the  Tally  Case  the  law  Is  cor- 
rectly enunciated  there.  The  defendant's  coun- 
sel, in  framing  charge  12,  attempted  to  follow 
the  Tally  Case;  but  as  the  charge  is  framed 
It  is  misleading,  If  not  inherently  bad,  in  that 
it  uses  the  word  "or"  where  "and"  should 
hare  been  used  between  the  words  "assisted" 
and  "uttered."  Furthermore,  there  Is  evi- 
dence tending  to  show  that  defendant,  at 
the  time  John  Morris,  Jr.,  killed  deceased, 
was  standing  in  front  of  deceased  with  his 
band  near  his  pocket  as  If  attempting  to 
draw  a  weapon.  If  this  evidence  was  be- 
lieved, its  tendency  was  to  show  a  demonstra- 
tion by  defendant,  a  menace,  which  the  jury 
had  a  right  to  consider  in  reference  to  the 
question  of  aiding  and  attettlng.  The  charge 
does  not  hypothesize  aiding  and  abetting  by 
conduct,  demonstrations,  or  menaces,  and  tar 
this  reason  was  well  refused. 

The  Tally  Case  recognizes  the  principle 
that,  if  the  killing  was  done  In  pursnance  of 
a  common  purpose  to  do  the  act,  that  would 
be  sufficient  And  the  definition  given  In 
Ralford's  Case  of  the  terms  "aid"  and  "abet" 
would  be  free  from  objection  in  a  case  where 
the  tendency  of  the  evidence  Is  to  show  a 
conspiracy.  The  charge  under  consideration 
seems  to  negative  the  presence  of  the  defend- 
ant as  a  conspirator.  But  charge  18,  refused 
to  the  defendant  entirely  Ignores  the  theory 
of  a  conspiracy,  and  for  this  reason,  If  for  no 
other,  must  be  held  bad.  Whether  or  not 
defendant  conspired  to  kill  deceased  was  a 
question  for  the  jury.  Where  there  is  any 
evidence,  however  slight  tending  to  sup- 
port a  given  contention,  it  cannot  be  ignored ; 
the  contention  being  a  material  one.  Besides 
It  would  seem  that  In  given  charge  35  the 
defendant  iiad  full  benefit  of  all  that  is  con- 
tained in  charge  18.  Prank's  Case,  27 
Ala.  37;  Elmore's  case,  110  Ala.  63,  20  South. 
323;  Alston's  Case,  109  Ala.  51,  20  South. 
SI:  MoLeroy's  Cose.  120  Aln.  274.  2r.  South. 
247;  Amos'  Case.  S3  Ahi.  1,  3  .South.  74!>.  3  Am. 
St  Rep.  GS2;  Pierson's  Case,  99  Ala.  148,  13 
South.  550. 

Charge  20  assumed  that  all  the  evidence  of 
conspiracy  was  circumstantial  evidence. 
The  declaration,  if  made  by  the  defendant, 
"We've  come  here  to  bill  Doc  Grlsbam," 
Is  a  confession,  or  in  the  nature  of  a  con- 
fe.ssion,  and  therefore  not  circumstantial 
evidence.  Furthermore,  it  is  not  indlsijensi- 
ble  that  the  state  should  prove  a  motive  for 
the  commission  of  the  crime,  and  the  charge 
was  argumentative.  Jackson's  Case,  130  Ala. 
23,  84  South.  188;  Honuby'i  Case,  94  Ala. 
56»  10  South.  622. 


Charge  21  Is  an  Invasion  of  the  prorlace  of 
the  Jury.  Beside,  It  does  not  contain  a  true 
statement  In  point  of  fact 

Charge  26  seemg  to  state  a  correct  propo- 
sition, but  It  was  practically  covered  by  given 
charges  24. 30.  45,  and  47,  and  iti  rtf naal  -waM, 
therefore,  not  error. 

Charge  29  is  practically  covered  by  glvoi 
charges  32,  33,  and  24. 

Charge  81  Ignores  the  evidence  of  conspir- 
acy. Besides  It  seems  to  be  covered  by  given 
chains  47  and  00. 

Charge  41  may  be  condemned  on  two  or 
more  grounds.  In  the  first  place  it  assumes 
that  malice  on  the  part  of  John  Morris,  Jr., 
was  not  Indulged  in  by  the  defendant  It  is 
misleading,  aa  the  defendant  may  have  beoi 
convicted  of  manslaughter  (and  he  was),  an 
otfense'not  Involving  malice.  Littleton's  Caste, 
128  Ala.  81,  29  South.  390;  Thompson's 
Case,  181  Ala.  18,  81  South.  725;  Jarvls' 
Case.  138  Ala.  17, 84  Sontb.  1025. 

Charge  42  la  subject  to  tbe  crltlclnn  made 
with  respect  of  cbarge  41,  tbat  it  is  mldead* 
ing.  Bnt  the  theory  of  the  defendant,  aa 
shown  by  refused  charge  MM  is,  that  there 
cannot  be  aiders  and  abettors  in  manslao^ 
er.  This  theory  is  contrary  to  tbe  decisions 
of  this  court  as  before  noted.  Ooleman's 
Case,  6  Fort  on  page  41,  MarUn's  Gaae^  89 
Ala.  on  page  119,  8  South.  2S,  18  Amu  Bt 
Bep.  91;  Ferguson's  Case,  141  Ala.  20^  87 
South.  448;  Code  1896,  |  6806.  Olie  charge 
was  properly  refused,  as  also  were  charges 
MM  and  ZZ.  • 

Charge  46  invades  the  province  of  the  paj- 

Chai^  50.  Malice  Is  not  the  Ingredient  of 
manslaughter,  and,  if  charge  DO  is  a  good 
charge,  the  refusal  of  It  was  rendered  innoc- 
uous by  the  vffi^ct  finding  the  defendant 
guilty  of  manslaughter.  Besides  it  may  bfr 
said  of  tbe  charge  that  it  Is  misleadli^. 

Charge  53  is  a  copy  of  charge  «,  whldi  was 
held  to  be  a  good  charge  in  Wbltaker's  Case, 
100  Ala.  30, 17  South.  45G.  Tbe  charge  should 
have  been  given. 

In  given  charges  25,  28,  85,  38,  and  J,  It 
seems  that  the  defendant  had  the  benefit  of 
the  propositions  contained  in  refused  chai^ 
2A,  and  some  of  the  charges  were  even  mo"^ 
favorable  to  the  defendant  than  charge  2A, 
and  by  given  charge  36  the  com-t  rested  the 
conviction  alone  upon  the  hypothesis  that  the 
Jury  should  find  beyond  a  reasonable  doubt 
that  a  conspiracy  actually  existed  between 
the  defendant  and  John  Morris,  So  the 
court  was  under  no  duty  to  give  charge  2A. 

Charge  AA  was  properly  refused.  It  re- 
lates to  self-defense,  and  does  not  set  forth 
or  define  tlie  constituent  elements  of  self-de- 
fense. The  same  criticism  is  applicable  to 
charge  IB.  Mann's  Case,  134  Ala.  1,  32  South. 
704. 

Charge  3B  Is  a  mere  argument  and  was 
properly  refused. 

Charges  GC,  DD,  and  B  need  not  be  con- 
sidered, as  the  Twdlct  was  for  no  blgbw^ 
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«ff«iBe  than  numfllavCbter.  Jarrla'  Oase^  188 

Ala.  17.  84  SonttL  1025. 

Charge  EE  Is  Incomplete.  In  tbat  It  Ignores 
the  tendency  In  the  evidence  tbat  tlie  fattier 
(defendant)  entered  wUHi^ly  Into  the  dlffl- 
culty  or  that  he  encouraged  It.  Such  chai^fee 
should  n^ative  wilUngneBB  In  entering  Into 
the  difficulty.  GUmore's  Case,  126  Ala.  21, 
2S  South.  595 ;  Mitchell's  Case,  129  Ala.  28. 
30  South.  348;  Wllson'e  Case,  128  Ala.  17, 
29  South.  569;  Wood's  Case,  128  Ala.  27, 
2!>  South.  557.  86  Am.  St  Rep.  71;  Sherrlll's 
rase,  138  Ala.  3.  35  South.  129. 

Cbai^e  a  was  properly  refused.  The  postu- 
late that  the  burden  of  proof  was  on  the  state 
to  prove  that  defendant  was  not  free  from 
fault  in  bringing  on  the  difficulty,  without 
more,  was  calculated  to  mislead  the  Jury  to 
believe  that  retreat  and  Immlnent.peril  were 
not  important  factors  In  the  case. 

Ghai^  K  is  argumentative  and  mlsleadli^. 
-  Charges  KK  and  NN  are  patently  bad  for 
reasons  given  In  a  former  part  of  this  opinion 
pertaining  to  the  motion  to  exclude  evidence 
offered  by  the  state. 

Refused  charge  OO  Ignores  the  evidence 
tending  to  show  a  conspiracy.  Moreover, 
John  Morris,  Jr.'s,  right  of  self-defense  de- 
pended somewhat  upon  the  status  that  the 
defendant  occupied  with  refermce  to  the 
ditnculty  and  this  the  charge  entirely  Ignores. 
Wood's  Case,  128  Ala.  27,  29  South.  657,  86 
Am.  St  Rep.  71;  Morritf  Case  CAla.)  89 
South.  608. 

Charge  X,  refused  to  the  defendant,  In- 
vades the  province  of  the  Jury. 

Charge  T  pretermits  the  theory  of  a  con- 
fcpiracy  formed  to  kill  the  deceased,  and  deals 
alone  with  the  doctrine  of  aiding  and  abet- 
ting. We  think  the  charge  properly  hypoth- 
esizes that  John  Morris,  Jr.,  must  have  had 
knowledge  of  the  acts  or  words;  but  we 
think  the  charge  goes  too  far  In  hypothesla- 
hig  that  he  must  have  had  knowledge  tbat 
the  acts  or  words  were  done  or  said  for  the 
purpose  of  aiding  or  encouraging.  If  under 
the  attendant  circumstances  he  was  led  to 
believe  tbat  tbe  acts  or  words  wwe  done  or 
said  to  encourage  bim,  then  that  would  be 
sufficient.  Having  reason  to  believe  that  a 
purpose  exists  Is  not  flie  same  thing  as  know- 
ing that  It  does  exist.  The  charge  was  prop- 
erly refused. 

Tbe  charge  designated  XTZ,  refused  to 
tbe  defeaidant,  was  properly  refused  on  the 
authority  of  Sullivan's  Case.  102  AJa.  135. 16 
South.  264,  48  Am.  St  Eep.  22.  In  addition 
to  the  reasons  assigned  for  holding  the  charge 
bad,  we  think  the  charge  should  have 
n^atlved  willingness  on  the  part  of  the  de- 
fendant in  entering  Into  the  difficulty  and  en- 
couragement of  It  by  UnL  Gllmore's  Case, 
126  Ala.  20,  28  South.  505. 

We  think  It  was  not  in  the  province  of  the 
court  to  instruct  the  Jury  that  there  was  no 
evidence  In  tbe  ease  that  defendant  aided  or 
abetted  John  Morris,  Jr.,  In  killing  Grlsbam. 
Having  so  Instmeted  the  Jury,  It  was  the  dnr 


ty  of  tbe  conrt  to  recall  tbe  Jury  and  In  prop- 
er manner  correct  the  error.  Of  course  this 
Ctrald  only  be  properly  done  in  the  presence  of 
the  defendant  and  bis  connsti.  The  presid- 
ing Judge  should  sedulously  avoid  any  com- 
munication with  the  Jury  with  referoice  to 
the  case  In  tbe  al»ence  of  tbe  defmdant  and 
hia  counsel.  As  tbe  cause  must  be  reversed 
on  other  points,  and  the  matter  onnplalned 
of  will  not  propwly  occur  again,  we  dean  It 
unnecessary  to  say  more  with  respect  to  this 
matter. 

For  the  wrors  pointed  out  tbe  Judgment 
of  conviction  must  be  revised,  and  the 
cause  remanded. 

Reversed  and  remanded. 

HABAL80N,  DOWDBIX,  and  ANDER- 
SON, JJ.  concur. 


UNTREINER  v.  STATE. 
(Supreme  Conrt  of  Alabama.   May  17.  1906.) 

1.  Indictment— Motion  to  Quash— Gbouhos 
—Grand  Jubt— Oboanization. 

Where  a  graod  jury  as  organized  from  a  list 
of  24  names  drawn  by  the  jury  commlsafonere, 
while  containing  the  names  of  the  last  3  jurors 
drawn  by  the  commiBsioners,  did  not  exmed  tbe 
number  provided  by  statute  to  constitute  a 
grand  jury,  because  of  nonattendance  and  ex- 
cuses, tbe  fact  that  more  jurors  were  drawn 
than  were  reauired  did  not  invalidate  Indict- 
ments retumea  by  such  grand  jury. 

[Ed.  Note. — ^For  eases  In  point,  see  vol.  27, 
Gent  Dig.  Indictment  and  Information.  |  481.J 

2.  JUBT— Sblection. 

In  selecting  a  jury  from  a  special  venire 
to  try  a  criminal  case,  it  was  proper  for  the 

Judge  to  call  six  persons  as  their  names  were 
Irawn  from  the  hat,  and,  after  swearing  them, 
ask  each  the  qualifying  guesttons  and  permit 
them  to  all  to  answer  at  one  and  at  the  same 
tbne.  ' 

3.  Cbihirai.  liAW— Tbiai.  —  List  of  Talcs- 

HEN— DBLIVEBT  to  DEFENDANT. 

Where  a  special  venire  was  exhausted  be- 
fore tbe  completion  of  tiie  jury,  accused  was  not 
entitled  to  a  list  of  the  talesmen  summoned  to 
complete  the  Jury  as  provided  by  Cr.  Oode, 
1896,  S  600O. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  14^1 

4.  JuBT— Names— Vabiance— Effect. 

A  variance  in  the  middle  Initial  of  the 
names  of  certain  jurors  constituted  no  ground 
for  discarding  them. 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
Cent.  Dig.  Jury,  S  809.] 

6.  Saub. 

It  was  not  error  to  refuse  to  discard  tbe 
name  of  a  juror  called  to  try  a  criminal  case 
because  of  tbe  variance  between  the  name  on 
the  list  served  on  accused  and  that  drawn  from 
the  hat 

[Eld.  Note. — ^For  cases  In  point  see  voL  SI, 
Cent  Dig.  Jury,  (  309.) 

6.  Same— Qualifications— Camtal  Puhibh- 

MEHT— PBEJUDI  CB. 

Where  a  juror  on  his  voir  dire,  In  a  prose- 
cution for  homicide,  stated  tbat  be  was  opposed 
to  capital  punishment,  the  court  properly  sus- 
tained a  challenge  for  cause  on  such  ground,  as 
provided  by  Cr.  Code  1896,  %  5018,  though  he 
also  stated  that  he  "would  bang  some  men." 

[Ed.  Note.— For  cases  In  point  see  vol.  81, 
Cent  Dig.  Jury.-f  401.] 
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7.  HOUTOIDB— EVIDBNCB. 

Defendant,  on  returning  from  his  place 
'of  business,  fonnd  that  hie  brother  was  atoent. 
The  brother  was  then  engaged  in  an  alterca- 
tion with  deceafied,  and  defendant,  hearing  his 
brother's,  response  that  deceased  had  a  gun  on 
him,  immediately  went  to  where  bis  brother  and 
deceased  were,  and,  taking  up  the  cause  of  his 
brother,  the  fata!  encounter  resulted.  Held, 
that  the  difficulty  between  deceased  and  defend- 
ant's brother  and  deceased  and  defendant  were 
not  separate  and  distinct  difficulties,  and  hence 
it  was  competent  to  show  all  that  transpired 
from  the  beginning  of  the  difficulty  between  de- 
ceased and  the  brother.  Including  the  age  of  de- 
fendant's brother,  and  whether  or  not  he  was 
free  from  fault  in  bringing  on  the  difficulty. 

[Ed.  Note. — For  cases  in  point,  see  toI.  28, 
Cent.  Dig.  Homicide,  Sfi  341-350.] 

8.  Criminal  LAW-~TBiAZi— Cusinq  Bbbor. 

The  subsequent  admission  of  evidence  cured 
any  error  in  the  former  exclusion  thereof, 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law.  H  3146,  8147.] 

9.  Witnesses  —  GBOSS-EixAinRATioiT  of  AO- 
cubed— Flight. 

It  was  not  error  to  permit  the  stateTi  so- 
licitor to  cross^xamine  defendant  as  to  his 
movements  after  the  alleged  crime  was  com- 
mitted  for  the  purpose  of  riiowing  flight. 

[Hd.  Note. — For  cases  in  point,  see  toL  BO, 
Cent  Dig.  Witnesses,  {{  979-883.] 

10.  Homicide— Evidence— Matebialitt. 

In  a  prosecution  for  homicide,  evidence  as 
to  who  gave'-tbe  gun  to  the  witness  after  the 
difficulty  was  over  and  deceased  had  been  killed 
waa  irrelevant  and  ImmateriaL 

11.  Criminal  Law— Exceptions  to  Instbuc- 
tiokb— fobii. 

At  the  conclusion  of  the  charge,  accused 
"seTerally  and  separately  excepted  to  each  dis- 
tinct paK  of  the  court  s  general  oral  charge, 
and  especially  to  the  chartre  on  the  weight  of 
the  evidence,  and  especially  to  the  charge  of  set- 
ting forth  the  punishment  of  manslaughter  in 
the  first  degree."  Held,  that  such  exception 
.was  a  mere  general  exception  to  the  charge  as 
a  whole,  and  was  unavailing  unless  the  charge 
was  entirely  erroneous- 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  20%.] 

12.  Same— Instructions. 

Instructions  that,  if  the  jury  do  not  be- 
lieve the  evidence,  they  should  find  for  the  ac- 
cused and  could  not  find  for  tbe  state  were 
properly  refused. 
IS.  HOUIOIDB— Sei^'-Dbfense. 

Where  defendant,  In  response  to  hts 
brother's  call  that  deceased  had  a  gun  on  him, 
immediately  went  to  where  deceased  and  the 
brother  were,  and.  taking  up  his  brother's  cause, 
engaged  in  a  fatal  encounter  with  deceased, 
defendant  was  not  entitled  to  Invoke  the  doctrine 
of  self-defense. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Homicide,  ft  153,  164.]  . 

14.  Same— iNSTBumoNS. 

In  a  prosecution  for  homicide,  defendant 
requested  the  court  to  charge  that  manslaughter 
In  the  first  degree  was  the  unlawful  and  inten- 
tional killing  of  a  human  being  without  malice, 
expressed  or  implied,  and  manslaughter  com- 
mitted under  any  other  circumstances  was  man- 
slaughter in  the  second  degree.  Zfeld,  that  the 
last  clause  defining  manslaughter  in  the  second 
degree  was  erroneous,  and  hence  it  was  proper 
for  tiie  court  to  refuse  the  entire  charge. 

IB.  Same  — Appeal  — Instbuctionb—Habh' 
LESS  Ebrob. 

Where  accused  waa  acquitted  of  murder  in 
the  first  degree  by  his  conviction  of  murder  In 
tlw  Mconcl  degree,  the  emmeoas  refusal  of  an 


Instruction  defining  murdw  In  Qie  first  degree 
was  harraless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15. 
Cent  Dig.  Criminal  Law,  |  3166;  voL  26, 
Cent.  Dig.  Homicide,  i  721.] 

16.  Criminal  Law  —  Instbuctions— Wbioht 
OF  Evidence. 

An  instmctloo  in  a  criminal  case  that  it 
is  the  sole  right  of  the  jury  to  believe  or  not  to 
believe,  and  that  the  court  cannot  tell  them 
what  to  l>elieve  or  what  weight  they  must  give 
to  any  testimony,  was  ezToneona,  and  properly 
refused. 

[Ed.  Note.— For  cases  In  point  see  voL  14, 
Gent  Dig.  Criminal  Law,  |ri8^1894J 

17.  HoMiciDB— Instbuctions— Malice. 
Accused  requested  the  court  to  charge  that 

if  the  killing  was  without  malice,  he  could  not 
be  guilty  of  a  higher  grade  of  offense  than  uun- 
slaughter  in  the  first  degree,  and  that  in  the 
absence  of  malice  defendant  could  not  be  guilty 
of  murder  in  either  degree.  Seld  proper,  and  er- 
roneously refused. 

[Ed.  Note.— For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homldde,  S9  638-65G.] 

18.  Same— Punishment. 

A  request  to  charge  that  if  defendant  w.is 
guilty  of  manslaughter  in  the  first  degree,  hiK 
punishment  as  fixed  by  law,  in  the  discretion  of 
the  jury,  was  imprisonment  in  the  penitentinr}' 
for  not  less  than  one  nor  more  than  ten  years, 
or  by  hard  laiior  for  tbe  county  for  not  more 
than  two  years  nor  less  than  a  year  and  a  day. 
was  properly  refused ;  the  Ju^  being  antiiotizeo, 
in  Its  mscretion  to  impose  hard  labor  for  tbe 
oonnty  for  "twelve  moDtbs"  tor  mnnalaughtet 
in  the  first  degree. 

19.  Criminal  Law— Abstract  iNRTarrriox'*. 
Where,  in  a  prosecution  for  homicide,  there 

was  nothing  in  the  case  to  authoi-i^j  a  ctHivio 
tion  of  manslaughter  In  the  second  degree,  a 
charge  on  anch  &fenae  was  properly  refused  as 
abstract 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §g  1979-1984.1 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; John  T.  Lackland,  Judge. 

"Not  officially  reported." 

George  Untreiner  was  coDvlcted  of  murder, 
and  he  appeals.  Reversed. 

The  defendant  was  Indicted  and  tried  for 
murder  In  tiie  first  degree.  In  selecting  tlie 
Jury  to  try  the  case  from  tbe  special  venire, 
the  Judge  had  the  names  of  six  persons 
drawn  from  the  hat,  and  had  the  six  come 
around  and  be  sworn,  and  then  asked  each 
the  qualifying  Questions,  permitting  all  six 
to  answer  the  same  at  one  and  the  same 
time.  To  this  the  defendant  excepted.  Be- 
fore the  Jury  was  completed  the  venire  was 
exhausted.  The  Jury  as  selected  was  com- 
posed of  eleven  men.  One  more  was  needed 
to  complete  It.  The  court  ordered  the  sberlfF 
to  summon  two  qualified  citizens,  write  their 
names  on  slips  of  paper,  and  place  the  same 
In  a  hat.  The  defendant  demanded  to  know 
the  two  so  selected  before  they  were  diawa 
from  tbe  hat.  The  court  declined  to  Inform 
him  as  to  the  names  until  they  were  drawn, 
and  as  to  this  action  of  the  court  tte  def«id- 
ant  excepted.  The  other  facta  auffldentl; 
appear  in  the  opinion. 

At  the  conclnslon  of  tbe  teatimony,  tiie 
defendant  requested  the  foUowlng  ^rget 
In  writing:  (1)  The  court  diargea  the  Jury 
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that,  If  tbey  do  not  believe  ttie  evidence,  they 
should  find  for  the  defeudRot  (2)  The  court 
charges  the  jury  that,  if  they  do  not  believe 
the  evldeuce,  they  cannot  find  for  the  state. 
•  •  •  (4)  The  court  charges  the  Jury  that 
In  cases  like  this  It  Is  the  province  of  the 
defendant  to  set  up  self-defense,  and  In  doing 
BO  be  may  show  that  at  the  time  be  fired  the 
fatal  shot  there  was  a  necessity  to  take  life, 
or  that  the  clr<;nin8tance»  were  such  as  to 
create  In  bis  mind  a  reasonable  belief  that 
it  was  necessary  to  save  life  or  to  prevent 
great  bodily  harm  and  there  was  no  reason- 
able mode  of  escape.  If  the  evidence  tends 
to  establish  the  foregoing  ingredients,  the 
burden  then  Is  on  the  state  to  show  that  the 
defendant  was  not  free  from  fault  In  bring- 
Ins  on  the  difficulty.  ♦  •  *  (7)  The  court 
cbarg;es  tbe  Jury  that  manslaughter  In  the 
first  decree  is  the  unlawful  and  Intentional 
killing  of  a  human  being  without  malice,  ex- 
pressed or  Implied,  and  manslaughter  com- 
mitted under  any  other  circumstances  Is 
manslaughter  In  the  second  degree.  *  •  • 
(10)  The  court  charsres  the  Jury  that  It  Is 
their  sole  right  to  beUeve  or  not  to  believe, 
fiDd  tbe  court  cannot  tell  them  what  to  be- 
lieve, or  what  weight  they  must  give  to  any 
tPBtiniony.  (11)  The  court  charges  the  jury 
that.  If  the  killing  In  this  case  was  without 
malice  the  defendant  would  not  be  guilty 
of  a  higher  grade  of  offense  than  manslaugh- 
ter in  tbe  first  d^ee.  (12)  Tbe  court  cbar- 
1^  the  jury.  If  the  killing  was  not  malicious, 
then  the  defendant  would  not  be  guilty  of 
murder  in  either  degree.  •  •  *  (14)  The 
court  charges  the  jury  that,  If  they  find  the 
defendant  guilty  of  manslaughter  In  the  first 
degree,  tbe  punishment  fixed  by  law  in  the 
discretion  of  tbe  jury  Is  Imprisonment  In  the 
penltentiarj'  for  not  less  than  one,  nor  more 
than  10  years,  or  by  hard  labor  for  the  county 
for  not  more  than  two  years  nor  less  than  a 
year  and  a  day.  •  *  *  (Ifi)  The  court 
charges  the  jury  that.  If  they  find  tbe  defend- 
ant guilty  of  manslaughter  in  tbe  second  de- 
gree, the  punishment  fixed  by  law  in  the 
discretion  of  tbe  jury  is  Imprisonment  in  the 
county  jail  for  one  year  or  sentence  to  hard 
labor  for  the  county  for  not  more  than  one 
.vear.  and  may  also  be  fined  not  more  than 
1500— any  amount  under  $R00." 

The  defendant  was  convicted  of  murder  In 
the  second  degree  and  sentenced  to  ten  years 
In  the  penitentiary. 

J.  N.  Miller  and  Bamett  &  Bugg,  for  ap- 
pelant  Uassey  WIIsod.  Atty.  Gen.,  for  the 

State. 

DOWDELL,  J.  The  defendant  was  In- 
dicted at  the  spring  term,  1004,  of  the  circuit 
court  of  Monroe  county  for  murder  in  the 
first  degree.  On  this  indictment  he  was  tried 
at  tlie  Spring  Term,  1906.  He  was  tried  and 
convicted  of  murder  In  the  second  degree 
and  sentenced  to  Imprisonment  In  the  pen- 
itentiary for  a  term  of  ten  years.  Before  en- 
tering upon  the  trial  the  defendant  made  a 


motion  to  qua^  the  Indictment,  upon  tte 
ground  that  the  grand  Jury  which  preferred 
the  Indictment  had  not  been  drawn  according 
to  law,  in  that  tbe  jury  commissioners  In 
drawing  the  grand  jury  drew  24  jurors, 
which  was  in  excess  of  the  number  provided 
by  law  to  be  drawn.  The  grand  jury  as  or- 
ganized by  the  court  from  the  list  of  names 
so  drawn  by  the  jury  commissioners,  while 
It  contains  the  names  of  tbe  last  three  jurors, 
drawn  by  tbe  commissioners,  yet  by  reason 
of  nouattendance  and  excuses  did  not  exceed 
the  number  required  by  tbe  statute  to  con- 
stitute a  grand  jury.  The  court  overruled- 
tbe  motion  to  Quash,  and  In  bo  doing  commit- 
ted no  error.  Rogers  v.  State  (Ala.)  40  South. 
672;  sections  4897,  6269  of  the  Cr.  Code,. 
1806. 

In  the  selection  of  tbejaryfromthespedal 
venire  for  the  trial  of  the  case.  In  the  course 
adopted  by  the  trial  court  no  error  was  com- 
mitted. Brown  V.  State,  141  Ala.  80,  37 
South.  408.. 

After  the  special  venire  had  been  exhaust- 
ed, before  the  completion  of  tbe  jury,  the  de^ 
fendant  was  not  entitled  to  a  list  of  tfae- 
tales:men  summoned  to  complete  tbe  Jury, 
Cr.  Code  1896,  5O09. 

There  was  a  variance  in  the  middle  Inltlab 
of  the  names  of  the  jurors,  Schneider.  Smith, 
and  Brantley;  but  this  constituted  no  ground, 
for  discarding  their  nn  mes.  KImbrell  v. 
State,  130  Ala.  40,  30  South.  454.  There  was 
no  error  in  refusing  to  discard  the  name  of 
the  juror  Johnson,  because  of  a  variance  In 
tbe  name  on  the  list  served  and  that  drawn- 
from  the  hat  It  was  decided  In  Teague  v. 
State  (Ala.)  40  South.  312,  that  the  annexing 
of  "Jr."  to  a  name  constltnted  no  part  of  the- 
name. 

-  Tbe  juror  Marshall,  when  examined  on  his- 
volr  dire,  answered  that  he  was  opposed  to 
capital  punishment  but  also  stated  that  he 
would  hang  some  men.  Tbe  court  permitted 
him  to  t>e  challenged  for  cause  by  the  state, 
to  which  action  of  tbe  court  the  defendant, 
excepted.  Being  opposed  to  capital  panlsb- 
ment  is  a  statutory  ground  of  challenge  for 
cause.  On  tbe  statement  of  this  juror,  the- 
court  committed  no  error  In  Its  action.  Cr. 
Code  189(i,  §  5018. 

On  the  trial  there  were  a  number  of  ex- 
ceptions reserved  to  the  rulings  of  the  court 
on  the  introduction  of  evidence.   Tbe  rulings 
by  the  court  were  Iwsed  on  tbe  theory  of  two 
separate  and  distinct  difficulties,  and  that  it- 
was  not  therefore,  competent  to  give  In  evi- 
dence the  details  of  a  previous  difficulty.   On , 
tbe  theory  of  two  difficulties,  the  rulings  of 
tbe  court  as  to  giving  in  evidence  and  detaila 
of  the  former  difficulty  would  unquestionably 
be  In  accordance  with  the  law.   This  was 
tbe  tendency  of  the  state's  witness,  Mosely. 
The  evidence  of  the  defendant  showed  that- 
the  dlfilculty,  which  resulted  In  tbe  fatal, 
shooting  of  the  deceased  by  tbe  defendant, 
was  not  a  distinct  and  separate  difficulty, . 
bnt  a  continuation  of  the  difficulty  between . 
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tiie  deceased  and  Qie  defendant* b  younger 
brotHer.  Tbe  eridence  showed  that  wben  tbe 
defendant  returned  to  his  place  ot  bn^ness. 
and  fonnd  bto  brotiber,  Bobert  Untr^ner, 
absoit  and  called  for  talm,  Robert  was  at 
this  time  oigaged  In  an  altercation  or  dlflteul- 
ty  vrlth  tbe  deceased,  and  tibe  defendant,  np* 
on  tbe  respcHue  by  his  brotber  to  the  dtfend- 
ant'B  call  for  him,  that  the  deceased  bad  a 
gun  on  him,  Immediately  went  to  where  the 
deceased  and  his  brotber  were,  and  taking  up 
the  cause  of  bis  brother,  the  fatal  encounter 
resulted.  On  this  Tiew  of  the  evidence,  It 
was  oompetent  to  show  all  that  tranarpired 
from  the  b^Innlng  of  the  dlfflcull7  between 
the  deceased  and  Robert  Untreiner,  tbe  de- 
fendant's younger  brother,  to  its  end.  In  this 
connection  It  was  cimipetent  to  show  the  age 
of  Bobert  Untreiner,  and  whether  or  not  he 
was  free  from  fanlt  in  bringing  on  the  diffi- 
culty, since  tbe  question  of  freedom  from 
fault  on  the  part  of  Bobert  might  become  a 
very  material  question  as  bearing  upon  the 
acUon  and  conduct  of  the  defendant. 

Tbe  conrt  refused  to  permit  the  witness 
Eddlns  to  testier  that  the  deceased  purchased 
a  gun  and  shdls  from  him,  eta,  bnt  later  In 
tb9  trlid  this  witness  was  recalled  and  testi- 
fied at  length,  answraring  at  length  all  the 
questions  originally  propounded  to  him.  If 
the  evidence  was  «Toneously  excluded  when 
first  offered,  its  subsequent  admission  cored 
the  error.  Walker  v.  State,  91  Ala.  76,  9 
SoutiL  87. 

There  was  no  «Tor  in  allowing  tbe  solic- 
itor to  question  the  defendant,  when  examin- 
ed as  a  witness  In  bis  own  behalf,  as  to  his 
movenoita  after  tbe  alleged  crime  was  com- 
mitted, for  the  purpose  of  showing  flight  El- 
more V.  State.  98  Ala.  12,  18  South.  427. 

As  to  who  gave  the  gun  to  the  witness  Bd- 
dins,  after  the  difficulty  vras  over,  and  the- 
deceased  had  be&x  killed,  was  Irrelevant  and 
Immaterial  matter. 

The  bill  of  exceptions  recites  that,  "when 
the  court  concluded  its  general  charge  to  the 
Jury  as  set  forth  abov^  the  defendant's  at- 
torney, before  the  Jury  retired,  severally  and 
s^rately  excepted  to  each  distinct  part  of 
the  court's  general  oral  charge,  and  especial- 
ly to  the  charge  to  the  Jary  upon  the  weight 
of  the  evidence,  and  especially  to  the  charge 
setting  forth  tbe  punishment  of  manslau^ter 
in  the  first  degree."  This  mode  of  exciting 
to  the  oral  charge  of  the  court  was,  In  reality, 
nothing  more  than  a  general  exception  to  the 
charge  as  a  whole,  with  possibly  the  exception 
of  the  part  particularly  pointed  out  as  setting 
forth  the  pnnlshment  of  mauBlaaghter  in  the 
first  degree.  When  an  exception  is  taken  to 
the  charge  of  the  court  as  a  whole,  such  ex- 
ception is  unavailing,  unless  tbe  cbai^  is  as 
a  whole  bad. 

A  charge  siralliar  to  written  charges  1,  2, 
and  9,  requested  by  the  defendant,  was  con- 
demned in  Koch  V.  State,  115  Ala.  99,  22 
South.  471.  See,  also.  Crane  T.  State,  111 
Ala.  46i  60,  ao  South.  6901 


In  the  present  state  ot  the  record,  mHa 
the  rulings  of  the  court  in  flie  exdnslon  of 
evidence,  the  case  as  preamted  to  Qie  Jury 
did  not  involve  the  quesU<m  of  8elf-def«iB& 
Written  cbargee,  therefore,  requested  by  the 
dtf endant  based  on  tbe  theory  of  self-deftese^ 
were  properly  refused. 

Ohai^  7.  requested  1^  the  defendant  was 
a  correct  definition  of  manslanghtw  In  the 
first  degree;  but  the  last  clause  in  the  diaxge, 
which  embraced  the  definition  of  manslaugh- 
ter In  the  second  degree,  rendned  the  dia^ 
bad,  and  It  was,  therefor^  properly  reused. 

Charge  8,  requested  by  tbe  defendant,  con- 
tained the  statutory  definition  of  murder 
in  tbe  first  degree^  and  should  have  been 
given.  But,  since  the  defendant  waa  ac- 
quitted of  murder  In  the  first  degree^  no 
injury  resulted  from  Ite  refusal. 

Charge  10  was  bad,  and  the  conrt  ptop^ 
ty  refused  the  same. 

Charges  11  and  12  correctly  stated  the  law, 
and  should  have  been  given  as  requested. 

Charge  14  was  faulty.  Hard  labor  for  tbe 
connty  may.  In  the  discretion  of  the  Jury, 
be  for  12  months  for  manslaughter  In  the 
flr^  d^ree,  whldi  Is  less  than  "a  year  and 
a  day." 

Charge  IG,  requested  by  the  defmdant;  was 
abstract  There  waa  nothing  in  the  case  to 
authorize  a  chai^  upon  manslaughter  In  the 
second  degree. 

We  need  not  consider  the  question  as  to  tbe 
r^larity  in  the  calling  and  holding  of  the 
adjourned  term  of  the  court  at  which  the  de- 
fendant was  tried,  since  this  qqueetion  is 
one  which  Is  not  likely  again  to  arisen 

For  the  errors  pointed  out  the  Ju^moit 
of  the  circuit  court  will  be  revmed,  and  the 
cause  r^anded. 

Reversed  and  remanded. 

WBAKLET,  O.  J.,  and  HABAI£ON  and 
DBUISON,  JJ.,  concur. 


RICHARDS  V.  8L0SS-SHBFFIBLD  BTSSBL 
&  IBON  CO. 

(Snpreme  Court  of  .Alabama.  May  17,  1006.) 

1.  Master  and  Sebvant— InjuBT  to  Sebt- 

AKT— PBOXIHATB  OAUSB. 

Any  neglieence  of  tbe  master  In  famlaUDg 
an  employ^  a  balky  mule  with  which  to  haul  ao 
ore  car  up  a  hill  was  not  the  proximate  cause 
of  injary;  the  employ^  baying  got  off  the  car 
when  tbe  male  let  it  go  back,  and  having  been 
injured  by  slipping  while  attempting  to  get  oa 
again,  when  the  car  had  again  been  drawn  neai^ 
ly  to  the  top  of  the  hill,  at  which  time  tha  mala 
did  not  balk. 


2.  Same— Duty  to  Inbtbuot. 

The  master  is  under  no  doty  to  Instmct  an 
employ^,  - 10  years  old,  engaged  to  drive  an 
ore  car  drawn  by  a  mule,  how  to  board  tb« 
car,  BO  as  to  avoid  slipping  because  of  mud 
which  was  on  It,  the  nature  of  which  he  knew. 

[Sid.  Note.— For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant,  M  297,  308- 
8ia] 
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Appeal  from  Olrcnlt  Gonrt,  FroidcUn 
Conoty;  IL  R  Almont  Judge. 

■To  tw  offldally  refwrted." 

AcUm  1^  Joe  Blcharda,  by  next  friend, 
against  ttw  Sloaa-SbetBeld  Steel  &  Iron  Oom- 
pany.  Judgment  for  defendant  FlalntUC 
aroealB.  Afflnned. 

0.  O.  CSioiaalt,  for  appellant  Weatherly  & 
Stokely,  for  appellee. 

SIMPSON,  J.  Thla  waa  an  action  by  tbe 
^lellant  tor  damages  on  account  of  Injuries 
recelTed  by  oomplataiant  while  In  the  employ 
of  defmdant  According  to  the  plaintiff's 
testimony'  he  was  10  years  of  age  at  the 
time  of  the  accident,  had  been  In  the  emplc^- 
ment  of  d^endant  near  the  place  of  the  acd- 
dent  for  30  daya,  but  had  been  put  at  the 
woik  of  tramming  cars  on  the  d^  of  the 
accident,  about  9  a.  and  the  accident  oc- 
curred about  1:30  pk  m.  His  duties  woe  to 
drlTO  the  mule,  which  was  bitched  to  tho 
car  fft»m  the  pit  after  the  ore  had  been 
placed  In  the  car,  up  to  the  top  of  the  grade 
or  hill  <'^nckK'*  fh^  called  It),  and  tiiere 
to  detach  tJxo  male,  and  the  car  was  tiiere 
run  Into  the  switch,  whwe  the  dinkey  (small 
engine)  would  take  the  car  Into  the  washer. 
Be  ^plains  that  he  had  noticed  otbers  at 
this  work,  and  knew  how  they  managed 
the  cm,  etc.,  but  states  In  another  part  of 
his  testimony  that  he  bad  no  experience  In 
tbe  tram  car  buslnesa  Plaintiff  bad  started 
up  the  grade  onc^  when  the  mule  either 
"badced"  or  "stalled,"  or  stopped  because  the 
load  waa  too  heavy,  and  the  car  rolled  bade 
Into  the  pft  Plaintiff  was  riding  on  tbe 
car  at  the  time,  but  the  b<M8  told  him  to  get 
off  and  walk  vg  the  hill,  which  he  did,  and 
about  the  time  the  car  reached  tbe  knuckle, 
or  within  80  feet  of  the  knuckle,  plaintiff, 
for  tlie  purpose  of  loosening  the  singletree 
so  as  to  release  the  mule,  tried  to  get  up  on 
the  bumper  of  the  car,  and  as  he  did  so  his 
foot  slipped  from  the  trnmper  and  went  to 
tbe  ground,  where  it  became  fastened  be- 
tween the  guard  rail  and  the  outer  rail  of 
the  tratA,  and  before  he  could  ntract  It  the 
car  ran  over  his  1^  and  caused  the  injury. 
No  one  else  attempts  to  give  an  eiqjlanation 
of  the  accident  so  that  we  must  take  this 
statement  as  the  correct  one  tiiat  the  car, 
with  more  than  two  tons  of  ore,  ran  over 
his  leg,  about  flve  inches  abOTO  the  knee,  and 
yet  be  still  has  his  leg,  and  It  is  only  a  little 
stiff  and  somewhat  ahorter  than  the  other. 
But  whether  It  ran  over  his  1^,  or  against 
it  matters  not  The  car  was  In  motion 
when  be  fell,  b^ng  drawn  by  the  mule,  and 
continued  In  motion  until  the  accident  oc- 
curred. 

Tbe  first  fifth,  and  sixth  counts  are  undor 
•ubdiTlslon  1  of  section  of  the  Code 
of  1806k  alleging  that  the  defendant  had  failed 
to  remedy,  etc.;  the  first  spedfytng  tbe  car 
was  defective  tbe  fifth  the  tram  track,  and 
the  sixth  the  mule.  There  is  not  a 
4180—10 


particle  of  testimony  tending  to  show  any 
defect  In  either.  There  were  some  questions 
seeking  to  show  that  the  mule  was  "balky," 
but  no  affirmative  answer.  It  matters  not 
whether  the  mule  balked  or  stalled,  or 
simply  stifled  his  preference  to  have  the 
load  lightened.  He  simply  allowed  tbe  car 
to  roll  bade  into  the  pit  and  no  damage  was 
done  there.  When  the  young  man  got  off, 
the  mole  drew  the  car  iq>  the  hill,  and  bis 
equanimity  does  not  seem  to  have  been  dls- 
tnrbed  whea  the  young  man  tried  to  board 
tlie  car  again.  The  character  of  the  mule 
seems  to  be  unlmpeacbed,  and  tbe  fact  that 
it  refused  to  pull  before  certainly  could  not 
furnish  any  reason  for  chai^ng  It  with 
the  resp(mslblll^  of  this  acddrait  because 
it  continued  to  pull,  in  accordance  with 
orders,  when  tbe  youi^  man,  without  bis 
knowledge  or  cons»t  attempted  to  get  on 
the  bumi>er  and  let  his  foot  slip.  So  there 
could  be  no  recovery  on  these  counts. 

Tbe  other  counts  are  under  subdivision  2 
of  said  sectioiw  naming  Holbrook  as  the 
party  who  was  n^llgent  In  putting  tbe  de- 
fendant yoong  and  lnexp»lenced  as  he  was, 
to  work  In  a  dangerous  business  without  in- 
structing blm  in  r^rd  to  the  dangers. 
Tbe  mere  fact  of  minority  of  a  young  man 
10  years  of  age  does  "not  Impose  vpon  the 
master  any  other  or  greater  degree  of  care 
in  respect  to  the  minor  than  would  be  upon 
blm  iiad  the  servant  attained  full  age." 
Ala.  HIn.  B.  R.  Co.  v.  Marcus,  116  Ala.  380. 
305,  22  South.  135, 137.  Tbe  general  doctrine 
is  that  when  a  person  of  apparoitly  snf- 
fldent  age.  ability,  etc..  seeks  onployment 
the  presumption  is  tliat  he  is  competent  to 
partorm  tbe  duties,  "to  apprehoid  and  avoid 
all  dangers  that  may  be  discovered  by  the 
exercise  of  ordinary  care  and  prudence, 
and  thm  is  no  reason  ot  rule  "that  will 
compel  tbe  master  to  pass  him  through  a 
critical  oamlnanon  to  discover  his  compe- 
tency." 2  Ball^  on  Personal  Injuries  Re- 
lating to  Master  and  Servant  p.  055.  K  28-30 
et  seq.;  Id.,  p.  058^  {  2838  et  seq.  If  there 
are  dangers  which  are  not  obvious,  or  if 
tbe  servant  is  put  to  work  upon  a  machine 
with  which  he  is  not  familiar,  and  which 
Is  80  complicated  and  dangerous  as  to  sug- 
gest that  he  ia  not  probably  aware  of  tbe  dan- 
ger, the  duty  would  rest  on  the  master  to 
instruct  blm;  but  we  do  not  find  anything 
In  tiie  authorities  which  would  autlioriKe 
the  court  to  hold  a  master  guDty  of  negli- 
gence for  failing  to  Instruct  a  young  uum, 
10  years  of  age.  and  who  shows  tbe  knowl- 
edge which  this  young  nun  does,  as  to  bow 
to  board  a  car  which  is  being  drawn  1^  a 
mule.  There  Is  no  reason  suggested  why  his 
foot  slipped,  but  <mly  the  fact  that  It  did 
slip.  If  his  foot  slipped  by  reason  of  tbe 
fact  that  the  "grey  horse"  was  over  It  which 
made  It  slippery,  the  evidence  shows  that  the 
plaintifTs  previous  occupation  was  picking 
"grey  horse,"  so  he  knows  all  about  the 
slippery  nature  of  that  mud.  Ala.  Steel 
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ft  Wire  Co.  V.  Wrenn,  136  Ala.  477,  34  South. 
970  (8th  h.  n.)  439;  WorthlngtOD  T.  Go- 
forth,  124  Ala.  656,  660,  26  South.  631 ;  Bob- 
inson  Mining  Co.  v.  TOlbert^  182  Ala.  46S, 
466,  31  South.  619. 

This  court  has  held  that  the  general  charge 
was  authorized  In  a  case  wherein  the  plain- 
tiff swore  that  he  did  look  and  listen,  but 
the  facts  were  clear  that  be  must  have  been 
mistaken.  Peters  t.  Sou.  R^^  Co.,  136  Ala. 
533,  537,  541,  33  Sontb.  332.  Also  in  a  case 
where  plaintiff  was  held  to  have  assumed 
the  risks  "notwithstanding  the  plalnttfTs 
statement  of  his  Ignorance  of  the  danger." 
SloBS  Iron  &  Steel  Co.  t.  Knowles,  129  Ala. 
410,  416,  80  South.  584,  585. 

It  is  unnecessary  to  discuss  the  points 
raised  on  pleading.  The  general  charge  was 
properly  given  In  favor  of  the  defendant 

The  Judgmoit  of  the  court  Is  affirmed. 

TYSON.  ANDERSON,  and  DDNSON,  J3^ 

concur. 


BLROD  et  al.  v.  ELROD. 
(Supreme  Court  of  Alabama.   May  17,  1906.) 
OONTBACrS  —  CONBTKUCTION  —  SUBJXCT-MaX- 

TiB— Extent  of  Obligation. 

Ad  agreement  that  a  certain  jierson  shonld 
not  be  liable  for  the  cost  of  the  appointment  of 
an  adminiBtrator  of  a  certain  estate  will  not 
sustain  a  claim  asainst  the  estate  of  the  maker, 
by  attorneys  employed  by  the  peraon  named,  for 
tneir  fees  in  resisting  proceedings  to  annul  the 
previous  appointment  of  an  administrator  of  the 
estate  named. 


Appeal  from  CSiancery  Gonrt,  ManOiall 
Comity;  W.  H.  Simpson,  Cawucellor. 

"Not  officially  reported." 

Proceedings  for  the  allowance  d  daims 
Nena  N.  Elrod  and  others  against  W.  A. 
ElTod,  executor  of  8.  M.  Elrod,  deceased. 
Appeal  from  a  decree  dbwlkmlng  a  claim. 
Affirmed. 

Street  &  Isbell,  for  appellants.  John  A. 
Lnsk,  tar  appellee. 

SIMPSON,  J.  Without  entering  Into  an 
examination  of  technical  points  raised  by 
the  appellee,  the  gravamen  of  this  case  is  a 
contention  on  the  part  of  the  appellants  that 
the  chancellor  should  have  sustained  ex- 
ceptions to  the  report  of  the  register  disal- 
lowing the  claim  of  Street  &  Isbell  against 
the  estate  of  S.  M.  Elrod,  deceased.  The 
claim  was  for  an  attorney's  fee  for  resisting 
an  attack  upon  the  validity  of  the  appoint- 
ment of  one  as  administrator  of  one  Fennell 
Id  the  probate  court  of  Marshall  county ; 
the  case  being  McDonnell  v.  Farrow,  132  Ala. 
227,  31  South.  475.  The  testimony  is  with- 
out conflict  that  said  Street  &  Isbell  were 
employed  to  perform  said  service  by  one 
Llewellyn  Jordan,  and  the  contention  of  ap- 
pellants is  that  the  said  estate  of  S.  M.  El- 
rod was  liable  for  said  services  by  reason  of 
certain  transactions  between  said  decedent 
and  aald  Llewellyn  Jordan. 


We  see  no  reason  for  reversing  the  ded- 
Blon  of  the  chancellor  In  confirming  the  reg- 
ister's report  The  agreement  between  said 
Jordan  and  said  Elrod  is  in  the  form  of  a 
receipt  for  the  payment  of  Elrod's  claim 
against  the  estate  of  Miss  F^mell,  at  tbe 
close  of  which  it  is  stated:  "A  part  of  the 
consideration  of  the  payment  above  recited 
is  that  said  Llewellyn  Jordan  and  the  estate 
of  Mattie  Lee  Fennell  are  not  to  be  in  any 
manner  held  liable  or  sought  to  be  charged 
for  any  costs  or  expenses  of  proceedings  in 
the  probate  court  of  Marshall  county,  Ala, 
for  the  appointment  of  a  personal  representa- 
tive of  tbe  estate  of  Mattie  Lee  Fennell, 
deceased."  We  cannot  see  anything  In  this 
agreement,  or  In  the  testimony  referred  to 
by  appellant,  to  sustain  a  claim  against  the 
estate  of  Elrod  for  the  fee  of  an  attorney 
employed  by  Llewellyn  Jordan  to  resist  a 
direct  proceeding  to  annnl  the  prevloos 
appointment  of  Farrow  as  admlnlatratw  of 
Mattie  Lee  FennelU 

Tbe  decree  of  tbe  court  la  affirmed. 

TYSON,  ANDERSON,  and  DBNSON,  JJ., 
concur. 


MAYHALL  v.  STAXa 
(Sopreme  Oonrt  of  Alabama.   Ifay  17,  190S.) 

1.  TBBBPAsa— CaiiaNAL  RfiSPONsiBiLirr— A7- 

FIDAVIl^tJFFICIBNCT. 

An  affidavit  for  trespass  which  alleges  that 
accused  entered  on  the  lands  of  a  person  namea 
as  trustee,  described  as  "N.  W.  S.  W. 
N.  %  N.  B.  J4>  and  N.  W.  k  %  B.  ua 
section  13,  township  9,  range  8  W.,"  and  cut 
down  timber  growing  tbereon  with  the  intent 
to  appropriate  the  same  to  bis  own  use,  is  in 
conformity  to  tbe  form  prracribed  by  Code 
ISOti,  g  4600,  as  amended  by  Acts  1903,  pu 
283,  and  sufficiently  descriltes  tbe  land. 

2.  Sake— EiViDENCS— ADMi8SiBn.iTT. 

Where,  on  a  trial  for  trespass,  tba  state 
showed  tbe  ownership  of  tbe  land  treapassed  oa 
as  laid  in  tbe  affidavit  and  that  defendant  re- 
moved timber  which  liad  be«i  cut  therefrom, 
evidence  that  stumpa  of  trees  had  been  seea 
around  where  defendant's  wagon  had  been  aeeo 
standing,  and  that  within  a  few  feet  of  bis 
wagon  a  tree  had  been  cut  into  three  etodu, 
was  admissible. 

8.  Cbihinal  Law  — Apfsai.— FinDinos  or 

TbIAL  COOBT— GONCItUSEVBmBS. 

Acts  1900-^1,  p.  1842,  confening  additioo- 
al  jurisdiction  on  tbe  cotmty  court  of  a  county, 
does  not  authorize  tbe  Supreme  Court  to  review 
tbe  GndingB  of  tbe  county  conrt  trying  a  crimi- 
nal case  without  the  mtervoitlon  ol  a  Jury. 
4.  Save. 

Where  tbe  facta  are  not  agreed  on,  and  the 
trial  court,  trying  a  criminal  case  without  tbe 
intervention  of  a  jury,  made  no  special  fiodinss, 
and  there  were  no  requests  therefor,  the  con- 
clusion of  the  court  stands  as  a  vwdlct  of  a 
jury  under  the  express  provisions  of  Code, 
1S06,  S  3319,  and  cannot  be  reversed  by  the 
Supreme  Court. 

Appeal  from  Cullman  (bounty  Gonrt;  R.  L 
Burke,  Judge. 

"To  be  officially  reported." 

George  Mayball  was  convicted  o£  trespass, 
and  lie  apiiealL  AlBrmed. 


Digilized  by 


Google 


291 


The  affidavit  in  this  case  la  In  tbe  follow- 
ing language:  "State  of  Alabama,  Cullman 
County.  ■  County  Court  Before  me,  B.  L 
Burke,  Judge  of  the  county  oomt  of  eald 
oonnt7i  poBonally  appeared  D.  A.  Fuller, 
who,  being  duly  sworn,  doth  d^MMe  and  say 
that  be  hath  probable  cause  for  believing 
and  doth  believe  that  Oeo^  MayhaU  did 
knowingly  enter  upon  the  lands  of  S.  Boman 
as  tmstee,  described  aa  follows,  to  wit:  N.  W. 

S.  W.  N.  %  N.  E.  %,  and  N.  W.  %  S. 
B.  ^  all  In  section  13,  township  9,  range  8 
W.,  in  Cullman  county,  Ala.,  and  cut  down 
wood  or  timber  ^wlng  theretm,  with  the  In- 
tent to  remove  and  approiirlate  the  same  to 
his  own  use  In  said  county,  within  the  past 
twelve  months,  against  the  peace  and  dignity 
of  the  state  of  Alabama."  The  defoidant 
Interposed  as  grounds  of  demurrer  to  the  affi- 
davit: **G1)  It  la  too  indefinite  and  uncertain, 
and  states  no  cause  of  action.  (2)  Said  affi- 
davit does  not  allege  the  owner  of  said 
land  or  timber  on  which  the  timber  was  cut 
0)  Because  D.  A.  Fuller  Is  not  shown  to  have 
any  Interest  or  authority  to  prosecute  or  In- 
stitnte  said  cause,  or  that  It  was  done  at  the 
Instance  of  the  owner  of  said  land.  (4)  It 
does  not  all^  on  which  subdivision  of  the 
land  therein  described  the  defendant  cut 
timber  to  carry  away.  ^)  The  affidavit  de- 
scribes four  40-acre  tracts  and  allies  the  said 
trespass  therein  was  on  said  land,  but  does 
not  allege  on  which  part  of  tracts  thereof  the 
said  trespass  was  made.**  The  demurrers 
were  overruled,  and  the  defendant  was  con- 
victed and  fined  f5. 

H.  P.  Parker,  for  appellant  Mass^  Wil- 
son, Atty.  Oen^  for  the  State. 

HARALSON,  J.  The  affidavit  for  the 
mrrant  of  arrest  was  in  confi^mlty  to  sec- 
tion 4600  of  the  Code  of  1896.  as  amended 
(Acts  1903,  p.  283),  and  described  the  property 
trespassed  upon  with  sufficient  certainty. 
Withers  V.  State,  117  Ala.  89,  23  South.  147; 
Holland  v.  State.  139  Ala.  120,  35  South.  1009. 

The  state  Introduced  evidence  tending  to 
show  the  ownership  of  the  land  as  laid  In 
the  affidavit  for  the  warrant  of  arrest  and 
tending  to  show  that  defendaot  removed 
timber  which  had  been  cut  therefrom,  to  the 
sawmill  of  his  brother.  Will  Uayball,  who 
paid  defendant  for  the  timber  he  hauled. 

The  state  offered  and  Introduced  evidence 
against  defendant's  objection  and  exception, 
that  stumps  of  trees  were  Been  around  where 
defmdant's  wagon  and  team  were  seen  stand- 
ing; and,  within  a  few  feet  of  the  wagon, 
there  was  a  tree  cut  Into  three  stocks.  Under 
all  the  facts  the  evidence  called  for  was 
proper  for  the  consideration  of  the  Jury,  In 
determining  the  guilt  or  Innocence  of  the  de- 
fendant 

The  case  was  tried  by  the  court  without 
the  intervention  of  a  jury.  The  defendant 
expressly  waived  his  right  of  trial  by  Jury. 
There  is  iwthing  in  the  act  of  March  1,  1901, 
**ti»  oonfer  additional*  Jurisdiction  upon  the 


oounly  court  of  Cullman  county,  etc."  (Acts. 
1900-01,  p.  1342),  to  authorize  the  Supreme 
Court  to  review  the  Ondlogs  of  the  trial 
court  The  facts  were  not  agreed  upon,  nor 
was  there  any  special  finding  of  facts  made, 
nor  was  there  a  request  for  such  finding.  In 
such  case  the  conclusion  of  the  Judge  stands 
as  a  verdict  of  a  Jury,  and  cannot  be  reversed 
by  this  court  Norllle  v.  State,  181  Ala. 
S6,  31  South.  19;  Witherspoon  v.  State  (Ala.) 
39  South.  8S6;  Code  1896,  {  8319. 
Affirmed. 

WBAKLBT.  0.  J.,  and  DOWDBLL  and 
DBNSON,  J  J.,  concur. 


SBLLBBB  T.  FARMEB. 
(Supreme  Court  of  Alabama.  May  17,  190&y 

1.  BQUTTT— PUUS-^OIKDU  OF  ISSCT. 

Issue  will  1m  treated  as  taken  on  pleas  in 
the  answer.  In  the  absence  of  further  pleading, 
and  without  mention  of  them  in  the  note  of 
■ubmlBsion;  chancery  rale  76  excluding  the  idea 
that  it  is  m<^aa.Tj  to  make  any  note  of  the 
pleadings. 

2.  Appeai.— PBEsnuFXioif  IN  Favob  or  Dl- 

OREB. 

Though  the  decree  does  not  mention  pleas, 
yet  they  being  proved,  it  will  be  presumed  in 
favor  of  the  decree  that  It  was  based  on  the 
pleas  and  proof  addressed  to  tbenu 

3.  Same— RuLiHQs  ok  Evidence. 

That  assignments  of  error  relating  to  ob- 
jections to  testimony  may  be  considered,  it 
must  appear  from  the  decree  that  the  objections 
were  ruled  on.  It  Is  not  enough  that  the  opinr 
ion  states  that  objections  to  testimony  are  well 
made  and  must  be  sustained. 

Appeal  from  Chancery  Court;  Henry  Counr 
ty;  W.  li.  Parks,  Chancellor. 

"To  be  offldally  rq^orted.** 

Suit  by  O.  B.  SeUen  against  a  O.  Farmer 
From  an  adverse  decree,  complainant  ap- 
peals. Affirmed. 

William  O.  Gates  and  W.  Ii.  Martin,  for  ap- 
pellant   T.  M.  Bspy,  for  appellee. 

DENSON,  J.  Bill  to  enforce  the  specific 
performance  of  a  contract  to  convey  lands. 
From  a  decree  of  the  chancellor  denying  the 
relief  prayed  for  the  complainant  prosecutes 
this  appeal.  In  his  answer  to  the  bill  as  It 
waslaat  amended  therespondent  as  adefense 
to  the  bill  incorporated  Independent  special 
pleas.  This  he  might  well  do  under  the 
statute  and  reap  the  beoeflta  that  might 
flow  from  proof  of  the  pleas,  the  same  as  If 
they  had  been  pleaded  separate  and  apart 
from  the  answer.  Code  189tt,  {  699;  Stein 
V.  McGrath,  123  Ala.  175,  30  South.  792; 
Mylln  V.  King,  139  Ala.  319,  35  South.  O^S; 
Tyson  V.  Decatur  Land  Co.,  121  Ala.  414, 
26  South.  507. 

But  it  Is  Inslslted  by  the  appellant  that 
Issue  was  not  Joined  on  the  pleas,  and  there- 
fore that  the  principle  established  In  the 
cases  above  cited  cannot  avail  the  defendant 
anything,  altliough  the  proof  may  establish 
the  averments  made  In  tiie  pleas.  The  in- 
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alstence  that  Issue  was  not  joined  on  the 
pleas  Is  based  solely  on  the  proposition  that 
the  pleas  are  not  mentioned  in  the  note  of 
submission.  Eule  76  of  the  chancery  court 
provides  that:  "On  the  hearing  of  a  canse, 
the  court  can  dispense  with  the  reading  of 
the  pleadings  and  proofs;  and  in  that  case, 
the  complainant's  counsel  must  state  the 
case  made  by  the  bill,  and  ttie  defendant's 
counsel  the  case  made  by  the  answer.  The 
complainant's  counsel  must  then  offer  his 
testimony  In  chief,  naming  the  witnesses 
and  other  testimony,  of  which  the  register 
must  take  a  note;  and  then  that  of  the  de- 
fendant must  be  ofltered,  and  noted  by  the 
register;  to  which  the  complainant  In  like 
manner,  must  offer  hfs  rebutting  testimony. 
Any  testimony  not  offered  In  this  way,  and 
noted  by  tiie  register  on  the  minutes,  must 
not  be  considered  as  any  part  of  the  record, 
nor  considered  by  the  chancellor.  Counsel 
on  either  side  In  the  course  of  their  argu- 
ments can  read  any  portion  of  the  pleadings 
or  proofs.  A  hearing  on  bill  and  anaw^, 
motion,  demurrer,  exceptions,  or  appeal  shall 
conform  aa  far  as  applicable  to  this  rule." 
It  Is  obvious  that  the  rule  excludes  the  idea 
that  It  Is  necessary  to  make  a  note  of  the 
pleadings  at  all.  The  pleadings  are  a  part 
of  the  record,  and  the  court  may  refer  to  the 
record,  and  any  part  of  It,  without  any  note 
being  made  of  it  But  the  evidence,  t6  be- 
.come  a  part  of  the  record,  must  be,  not  only 
noted  In  the  note  of  submission,  but  noted 
by  the  register  on  the  minutes.  By  the  pleas 
being  Incorporated  in  the  answer,  as  they 
were,  the  complainant's  attention  was  called 
to  them,  and  if  he  deemed  them  insuffl- 
dent  he  should  hare  had  their  sufficiency 
tested  In  the  appropriate  way.  Not  having 
done  so,  the  complainant  must  be  held  to 
hare  silently  taken  Issue  on  the  pleas.  Ty- 
son V.  Decatur  Land  Co.,  121  Ala.  41^  26 
South.  607;  American  Freehold  I^nd  Mort- 
gage Co.  T.  D^es,  111  Ala.  178,  IS  South. 
292,  56  Am.  St  Bep.  88.  It  li  tnu  that  In 
the  decree  no  mwtion  Is  made  of  the  pleas 
or  that  the  decree  Is  partlcolarly  rested  upon 
the  Issue  presented  by  the  pleas.  Neverthe- 
less, as  the  decree  was  In  favor  of  the  re- 
spondent If  the  pleas  are  proved,  to  sustain 
the  decree  of  the  court  we  would  presume 
that  the  decree  was  liased  oa  the  pleaa  and 
proof  addressed  to  them.  We  concur  with 
the  chancellor,  as  expressed  In  hla  opinion, 
that  the  testimony  establi^es  the  pleaa;  and 
thedecree  diamlsslngtbe  biUtB  correct  wheth- 
er the  pleas  are  In  the  abstract  good  or  bad. 
See  nuthwities  supra. 

Hie  grounds  in  the  assignment  of  errors 
which  relate  to  the  objections  to  testimony 
cannot  be  considered,  as  it  does  not  appear 
from  the  decree  that  aiQr  ruling  was  made 
with  respect  of  objections  to  evidence.  It  la 
true  In  the  chancellor's  opinion  he  states 
that  objections  made  by  the  respondent  to 
cinnplalnant's  testimony  aro  weU  made  and 


must  be  sustained;  but  this  Is  merely  tlis 
expression  of  an  opinion,  and,  not  being  em- 
bodied in  the  decree,  cannot  be  reviewed. 

We  And  no  error  prejudicial  to  the  appel- 
lant In  the  record,  and  the  decree  appealed 
from  is  affirmed. 

Affirmed. 

WBAELEIT,  0.  J.,  and  HABAI£ON  and 
DOWZKDIJ^  JJh  cmcnr. 


HOltAN  r.  LONG  DISTANCE  TELEPHONE 

&  TELRORAPH  CO. 
(Supreme  Court  of  Alabama.  Hay  17,  1906.) 

1.  I N JUNCTION— TEMPOBABT  INJUNCTION— 
HON  TO  DtSSOLTB— EMdence. 

On  a  motion  to  dissolve  a  temporary  in- 
junction on  the  denials  in  a  verified  answer.  It 
was  not  competent  for  complaimint  on  the  hear- 
ing of  the  motion  to  support  the  averments 
of  bis  bill  as  to  title  and  ownership  of  the  orop- 
erty  sought  to  be  protected  by  ex  parte  affiwvita 
and  a  copy  of  a  deed. 

[Ed.  Note.— For  cases  In  point  MS  voL  27, 
Cent  Dig.  Injunction,  {  386.] 

2.  Saux— Notice. 

Where  it  is  Intended  to  Introdace  extrinsic 
evidence  to  sustalD  the  allegations  of  the  bill  on 
a  motion  to  dissolve  a  temporary  injunctioo, 
made  on  defendant's  sworn  denials,  the  offer 
so  to  do  must  be  seasonably  made  and  on  tfnwly 
notice. 

3.  Tausxa— Surr  bt  Teustee— Natubs  op  Ti- 
tle—Bill. 

Where  a  bill  by  a  trufltee  to  restrain  a  tele- 
graph company  from  constructing  its  lines  over 
cer&ln  property  merely  alleged  that  plaintiff 
was  trustee  for  certain  persons  who  owned  the 
property,  but  failed  to  allege  any  [acts  showing 
that  the  trust  was  an  active  and  not  a  mere 
naked  one,  and  that  plaintiff  had  the  legal  tir 
tie  to  the  property,  it  was  fatally  defective. 

Appeal  from  Chancery  Court  Cntlman 
County;  W.  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

Suit  by  S.  Roman,  as  trustee,  etc.,  against 
the  Long  Distance  Telephcme  &  Telegraph 
Company.  From  a  decree  sustaining  a  motion 
to  dismiss  the  bill  and  dissolving  a  temporary 
Injunction,  complainant  appeals.  Affirmed. 

The  allegations  made  by  the  bill  in  this 
case  were  as  follows:  (1)  Residences  and 
ages  of  the  parties ;  (2)  that  the  complainant, 
a  trustee  for  Lehman  Bros,  and  Ignatius 
Pollak.  is  the  owner  of  and  In  possesion  of 
the  fbllowlng  described  land  situated  In 
Cullman  coun^,  Ala.  (here  follows  a  descrip- 
tion of  the  laud) ,  and  that  said  lands  are  very 
valuable;  (3)  defendant  Is  engaged  In  the 
constrnctlon  ot  a  telephone  line  on  and  across 
the  lands  of  complainant  above  described 
without  offering  to  pay  complainant  any 
Jnst  compensation  therefor,  and  without  hav- 
ing Instituted  any  judicial  proceedings  for 
the  purpose  of  condemning  said  lands,  and 
that  its  servanla  and  agents  vmn  digging 
botes,  erecting  poles,  etc.,  on  sold  land. 
And  it  prays  for  an  injunction  restraining 
the  construction.  The  defendant  filed  a 
sworn  answer,  denying  the  ownerdilp  w  pos- 


Digilized  by 


Google 


BOHAN  T.  LONG  DISTANOA  TJilLBPHONfi  A  TBLUGBAPH  Oa 


293 


sessloD  of  tbe  land  In  said  Bomau  as  tifustee, 
and  setting  np  ownerslilp  in  otber  various 
parties.  It  sets  np  the  requirement  by  de- 
feodont  of  the  rlgbt  to  construct  and  main- 
tain tbe  telephone  line  where  it  Is  being  con- 
structed and  maintained  by  virtue  of  per- 
mission from  the  owners  of  the  land.  Tbe 
defendant  further  moved  for  a  dismissal  of 
tbe  bill  and  a  dissolution  of  tbe  Injunction 
tor  want  of  equity  in  bill,  and  because  the 
sworn  denials  to  the  answer  go  to  and  con- 
trovert all  tbe  material  averments  of  tbe 
bill.  Defendant  also  demurred  to  tbe  bill 
because  it  does  not  sufficiently  appear  wbetb- 
tr  said  Roman  filed  the  bill  In  bis  Individual 
capacity  or  as  a  trustee  for  Lehman  Bros, 
and  Ignatius  PoIIbIl,  and  because  the  bill 
l8  filed  by  Roman  in  bis  Individual-  right  and 
all  tbe  rights  shown  In  the  complainant  to 
the  lands  involved  Is  in  his  capacity  as  trna- 
tee,  and  because  said  bill  does  not  show 
tbe  nature  of  the  trust  held  by  said  Roman 
over  said  lands,  whether  it  be  a  naked  trust 
or  an  active  trust,  and  because  of  a  non- 
Joinder  of  parties  plalntlfT,  in  that  Lebman 
Bros,  and  Ignatius  PoIIak  are  shown  to  be 
tbe  beneflclal  owners  of  said  land  and  are  not 
made  parties  to  tbe  suit,  and  because  tbe  bill 
does  not  show  that  tbe  land  has  been  dam- 
aged or  will  be  damaged  by  tbe  construction 
of  tbe  telephone  line  mentioned  in  said  bill. 
The  defendant  demurred  to  tbe  veriflcation 
of  tbe  bill  because  said  verification  does  not 
Bbow  that  tbe  afilant  bad  any  knowledge  of 
the  facts  stated  in  the  bill,  and  It  does 
not  show  any  snfflclent  reason  why  It  was 
not  verified  by  the  complainant  Tbe  verifi- 
cation of  the  bill  was  made  by  D.  A.  Fuller, 
wbo  says  that  he  Is  a  duly  authorized  agent- 
of  the  complainant  and  has  authority  to  make 
the  affidavit ;  that  the  complainant  resides  at 
Montgomery  and  is  not  present  to  make  the 
affidavit,  and  will  not  have  time  to  make 
tbe  same  In  time  to  prevent  the  wrongs  com- 
plained of  In  said  bill,  and  that  tbe  matters 
and  allegations  contained  in  tbe  bill  of  com- 
plaint are  true.  On  a  helirlng  on  demurrers 
and  motions  to  dismiss  the  bill  and  to  dis- 
solve tbe  temporary  injunction,  the  chancellor 
srsnted  the  motion,  sustained  the  demurrers, 
and  dissolved  the  injunction. 

John  C  Eyster  and  F.  E.  8t  John,  tor  ap- 
pdlaut   Brown  &  Kyle,  tta  appellee. 

DOWDEUi,  J.  Tbe  appeal  in  this  case  Is 
taken  from  the  decree  of  tbe  chancellor  sus- 
taining the  demurrer  to  the  bill  and  dissolv- 
ing the  temporary  injunction.  It  appears  from 
the  record  that  the  cause  was  submitted  In 
tena  time  for  decree  In  vacation  on  the 
demurrer  to  the  bill  and  on  motion  of  re- 
spondent to  diasolre  the  temporary  Injunction, 
ud  1^  agteemsnt  of  parUei  the  7th  day  of 


October,  1905,  at  Decatur,  Ala.,  was  set  as 
tbe  time  and  place  for  the  argument  of  the 
cause  by  counsel.  Tbe  respondent  by  its 
sworn  answer  denied  tbe  title  and  owner- 
ship of  tbe  complainant  of  tbe  lands  describ- 
ed In  tbe  bill.  At  the  hearing  on  October  7th 
tbe  complainant,  In  support  of  the  averjucnts 
of  tbe  bill,  ofTered  certain  affidavits  and  a 
copy  of  the  deed  made  by  tbe  register  In 
chancery  to  the  complainant  The  respond- 
ent objected  to  the  Introduction  on  the  bear- 
ing of  said  affidavits  and  said  copy  of  deed. 
The  chancellor  sustained  the  objection  of  the 
respondent  and  refused  to  consider  the  affi- 
davits and  copy  of  deed,  and,  on  the  denials 
in  the  sworn  answer,  dissolved  the  Injunc- 
tion. As  stated  above,  the  respondent.  In  its 
sworn  answer,  denied  the  title  and  ownership 
of  the  complainant.  Under  the  rule  laid 
down  in  Barnard  v.  Davis,  64  Ala.  666,  which 
Is  but  a  reafflrmance  of  the  rule  of  practice  in 
Injunction  cases,  it  was  not  competent  for 
the  complainant  on  the  bearing  of  the  mo- 
tion to  dissolve  the  temporary  injunction  on 
the  denials  and  tbe  sworn  answer,  to  sup- 
port the  averments  of  his  bill  as  to  title 
and  ownership  by  ex  parte  affidavits.  More- 
over, If  it  had  been  competent  to  do  so,  the 
offer  to  do  so  here  was  not  Msonably  made 
and  on  timely  notice. 

While  the  ruling  on  the  demurm  te  as- 
signed as  error,  this  assignment  is  not  In- 
sisted on  In  argument  and  for  that  reason  we 
might  decline  to  notice  It;  but  as  tbe  ques- 
tion might  be  again  raised  on  an  appeal  from 
a  final  decree,  we  deem  It  proper  for  that 
reason  to  consider  it  The  bill  is  not  suffi- 
cient In  its  statement  as  to  the  tmsteesfalp 
of  the  complainant  For  aT^cht  that  appears, 
the  trust  may  be  a  naked  trust,  without  any 
dutiefl  for  the  trustee  to  perform.  In  such 
case  the  I^I  title  of  tbe  property  conveyed 
in  tmst  would  vest  In  the  cestnl  que  trust 
and  the  alleged  trv^^tee  wonid  not  be  the 
proper  party  to  maintain  the  bill.  On  the 
other  hand,  if  It  should  appear  that  tbe  trust 
created  was  not  a  naked  tmnt,  but  an  active 
one,  tbe  cestui  que  trust  would  not  be  a 
necessary  party  to  the  bill,  as  no  question 
In  tbe  character  of  the  bill  here  filed  would 
arise  between  the  trustee  and  the  cestui  que 
tmst  Tbe  trustee,  being  clothed  with  a 
legal  title  and  with  active  duties  to  perform, 
would  be  authorized,  as  It  would  be  his  duty. 
In  his  own  name  as  trustee  to  protect  the 
property  of  the  tmst  by  legal  proceedings 
as  weM  as  otherwise. 

We  find  no  error  In  the  rec(H<d,  and  the  de- 
cree appealed  from  will  be  alBrmed. 

Affirmed. 

WBAKLEX,  a  and  SIMPSON  and 
ANDKR80N,  JJ^  coDcnr. 
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BOWDON  T.  ATIANTIO  COAST  LINK 
RT.  00. 

(Snpreme  Court  of  Alabama.    Mar  17*  1906L) 

1.  Cabsiebs— TEHiaitATion  or  Rkuxxon— Ab- 
EivAL  or  Goods. 

The  liabilitjr  of  a  commoD  CBirier  la  not 
necessarily  terminated  by  the  arrival  of  the 
goods  at  destination,  bat  such  liability  ceases 
and  that  of  a  warehouseman  begins  only  after 
the  owner  or  consignee  has  had  a  reasonable 
time  titter  the  arrival  at  destination  to  remove 
the  goods. 

[Ed.  Nota.— Vor  cases  in  point*  am  vol.  9, 
Omt.  Dig;  Carriers,  I  609.] 

2.  Save— Refubaz.  to  Delivbb  —  Absenok  or 

WATB  ILL— EXCDBB. 

Failure  of  a  delivering  carrier  to  hava  a  way- 
bill for  the  freight  shipped  farnUhed  no  ground 
for  audi  carries  refusal  to  deliver  the  goods 
to  the  owner  and  conaignee  after  arrival,  on 
demand. 

S.  Same— Loss  of  GooDB—AonoN— Evidence. 

Where,  in  an  action  against  a  carrirar  for 
loss  of  goods  destroyed  in  the  delivering  car- 
rier's depot,  defendant  claimed  that  the  goods 
had  been  destroyed  by  fire  after  the  expiration 
at  a  reasonable  time  wtthin  which  the  consignee 
^onld  have  removed  them,  and  after  defendant 
had  refused  to  deliver  when  delivery  was  first 
demanded  tiecause  no  waybill  had  been  received 
from  the  Initial  carrier,  it  was  competent  foj 
plaintlEF  to  Bbow  that  the  delivering  station  was 
a  prepay  station,  end  that  it  was  the  custom  of 
defendant's  agmt  to  deliver  freight  at  such 
stetitn  to  the  owner  or  consignee  without  re- 
quiring the  production  of  a  bill  of  lading. 

Appeal  from  Olrcult  Court,  Houston  Conn- 
er: WlUlam  C  Gates,  Special  Judge. 

"To  be  officially  reported." 

Action  bjr  a  P.  Bowdon  against  the  Atlan- 
tic Goast  Line  Railway  Oompany.  From  a 
judgment  for  defendant,  plaintitf  appeals. 
Reversed. 

This  was  an  action  to  recover  damages  for 
failure  to  deliver  144  pairs  of  sboes  alleged 
to  have  been  shipped  over  plaintiff's  line  as 
a  common  carrier  and  the  failure  to  deliver 
the  same  at  the  point  of  shipment  The  de- 
fendant set  up  by  Its  pleas  that  the  goods 
were  consigned  to  Gordon,  Ala.,  a  town  of 
less  than  1,000  inhabitants;  that  the  ship- 
ment reached  Gordon  and  was  stored  In  de- 
fendant's warehouse,  and  remained  there  72 
hours ;  that  the  plaintiff  knew  of  the  arrival 
of  said  goods  and  that  the  same  had  been 
stored  in  defendant's  warehouse;  that  said 
goods  remained  in  said  warehouse  until  Feb- 
ruary 26, 1001,  when  said  warehouse  or  depot 
was  destroyed  by  Are,  and  everything  therein 
consumed,  including  the  goods  mentioned  In 
the  complaint;  and  asserting  that  Its  liabil- 
ity as  a  common  carrier  ceased  and  deter- 
mined upon  the  safe  delivery  of  said  goods 
In  the  town  of  Gordon,  after  a  reasonable 
time  bad  elapsed  for  plaintiff  to  remove 
said  goods  from  said  warehouse  or  depot. 
For  further  plea  the  defendant  alleges  th&t 
the  goods  in  controversy  were  shipped  dur- 
ing the  month  of  February,  1901,  from  St 
Louis.  Mo.,  by  the  receiving  carrier,  the 
Louisville  ft  Nashville  Railroad  Oompany,  to 
Montgomery,  Ala.,  wliere  they  were  delivered 


to  defendant;  that  tbe  shipment  was  made 
upon  a  bill  of  lading,  a  copy  of  which  is  at- 
tached to  the  plea ;  that  the  goods  so  shipped 
were  consigned  to  plaintiff  at  GSordon,  a  sta- 
tion on  defendant's  line  of  railway;  that 
said  goods  arrived  there  on  the  morning  of 
February  24,  1901,  and  were  stored  In  tbe 
warehouse  of  the  defendant  for  safe-keeping ; 
that  the  Louisville  &  NashTlIle  Railroad  Com- 
pany had  failed  at  that  time  to  send  to  de- 
fendant's agent  any  waybill  to  show  whetlier 
the  freight  chaises  on  the  goods  had  been 
prepaid,  or  whether  the  same  had  been  ship- 
ped with  UU  of  lading  and  draft  attached  for 
the  value  thereof;  that  on  the  afternoon  of 
tbe  second  day  after  the  arrival  of  said 
goods  at  Gordon  the  drayman  came  to  the 
warehouse  of  defendant  and  asked  for  the 
goods,  but  had  no  bill  of  lading;  that  de- 
fendant's agent  Informed  the  drayman  that 
he  bad  not  yet  received  tbe  waybills  showing 
bow  the  goods  were  shipped,  or  whether  tbe 
freight  charges  bad  been  prepaid,  and  de- 
manded a  production  of  tbe  bill  of  lading; 
that  the  drayman  never  produced  any  bill  of 
lading  and  did  not  return  to  the  warehouse 
for  said  goods;  that  after  midnight  on  the 
morning  of  February  26tb,  after  the  arrival 
of  said  goods  at  Gordon,  Ala.,  the  warehouse 
of  defendant  company  and  its  depot  was 
destroyed  by  fire,  and  ail  of  the  goods  con- 
tained therein  consumed,  without  any  fault 
or  blame  or  negligence  on  part  of  the  defend- 
ant, its  agents  or  employes,  and  after  said 
draymen  had  made  demands  for  said  goods. 
Defendant  avers  that  the  fire  which  consum- 
ed said  goods  occurred  more  than  40  hours 
after  tbe  arrival  of  said  goods,  and  more 
than  10  hours  after  the  drayman  had  de- 
manded the  i?ooda  of  the  railway  agent  and 
after  the  demand  for  the  production  of  the 
bill  of  lading  by  said  agent  Defendant 
further  avers  that  the  plaintiff's  then  place 
of  business  was  within  half  a  mile  of  the 
station  known  as  Gordon,  where  the  goods 
were  stored.  Defendants  further  aver  that, 
although  It  was  the  duty  of  tbe  plaintiff  to 
have  produced  the  bill  of  lading,  which  was 
the  sole  and  exclusive  contract  between  the 
parties  to  said  shipment  and  which  showed 
on  Its  face  that  the  freight  (barges  on  said 
goods  bad  been  prepaid,  he  failed  to  produce 
or  present  the  bill  of  lading;  and  defend- 
ant avers  that  under  the  circumstances  plain- 
tiff was  not  ^titled  to  demand  the  delivery 
of  the  goods,  nor  was  it  the  duty  of  tbe 
discharging  carrier  to  deliver  the  same. 
Plaintiff  interposed  several  grounds  of  demur- 
rer to  each  of  these  pleas.  To  the  first 
one,  that  the  plea  fails  to  allege  when  the 
goods  reached  the  town  of  Gordon,  or  to 
state  any  facts  which  show  thnt  the  relation 
of  common  carrier  had  terminated,  and  the 
plea  fails  to  state  that  72  hours  after  the 
arrival  of  the  goods  at  Gordon  was  a  rea- 
sonable time  In  which  plaintiff  might  have 
removed  the  goods  from  the  depot  at  Gordon  ; 
and  said  plea  fails  to  state  any  facts  abow- 
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ing  that  the  relation  of  common  carrier  had 
terminated  and  that  of  warehoaseman  had 
began.  The  plaintiff  further  demurred  to 
last  plea,  after  filing  tame  grounds  of  de- 
morrer  assigned  to  first  plea  to  last  plea, 
because  said  plea  U  prolix,  and  because  said 
plea  prevents  no  answer  to  the  complaint, 
and  because  the  defendant  by  said  plea  seeks 
to  Justify  the  failure  of  Its  agent  at  Gordon 
to  deliver  the  goods  when  called  for  by  tlie 
reason  of  plalntlfT,  and  because  said  plea 
fails  to  set  up  facts  showing  that  a  reason- 
able time  had  elapsed*  after  the  railroad  com- 
pany  was  ready  and  prepared  to  deliver  said 
goods  and  before  the  destruction  of  said 
goods  by  fire,  within' which  plaintiff  might 
remore  said  goods.  The  court  overruled  all 
these  demurrers.  Thereupon  the  plaintiff 
Sled  the  following  replication  to  first  plea 
as  follows:  "PlalntlfT  denies  that  the  sfalp- 
Dient  remained  In  the  defendant's  d^>ot  for 
a  period  of  72  hours  or  longer  before  said  de- 
pot was  destroyed  by  fire ;  and  as  a  further 
answer  to  said  plea  that  after  the  arrival 
of  said  goods  plaintiff  sent  one  McGachem 
to  defendant's  depot  for  said  goods,  and  that 
the  agent  of  defendant  refused  to  deliver  said 
goods  to  said  McEachem,  stating  to  him  that 
□0  waybill  had  been  received  by  him  for 
said  goods,  and  that  he  could  not  deliver 
said  goods  to  said  McEachem  until  he  receiv- 
ed said  waybill.  And  plaintiff  avers  that  at 
the  time  of  the  arrival  of  said  goods  the  depot 
at  Gordon,  Ala.,  the  station  of  the  defendant 
railway,  was  a  prepay  station  and  that  the 
freight  on  said  goods  was  prepaid  from  St 
Louis,  Mo.,  to  Gordon,  Ala."  Demurrers  were 
sustained  to  this  replication.  The  admitted 
facts  were  as  follows :  That  the  goods  In  con- 
troversy, worth  $175,  were  shipped  by  the 
DIttman  Boot  &  Shoe  Company,  at  St  Louis, 
310.,  to  O.  P.  Bowdon,  at  Gordon,  Ala.,  as 
per  bill  of  lading;  tbat  they  were  shl{^^ 
over  the  Louisville  &  Nashville  Railroad  Com- 
pany, to  Montgomery,  Ala.,  and  from  there 
over  defendant's  line  of  railway  to  Gordon, 
and  that  they  reached  Gordon  on  the  morn- 
ing ot    day  of  February,  1901,  and 

tbat  they  were  stored  in  the  warehouse  or 
depot  of  the  defendant;  that  the  warehouse 
was  destroyed  by  fire  on  the  morning  of 
February  JX,  1901,  and  the  goods  were  de- 
stroyed along  with  It 

A.  E.  Pace  and  W.  L.  Lee,  for  appellant 
A  A.  Wiley  and  Espy  &  Fanner,  for  ap- 
pellea 

DOWDELL,  X  The  plalntiflf,  appellant 
here,  sued  the  def^dant  for  failure  as  a 
oommon  carrier  to  deliver  certain  goods  de- 
scribed In  the  complaint  The  defendant 
soos^t  to  avoid  liability  by  setting  up  as 
a  defense  that  at  the  time  of  the  destruction 
of  the  goods  by  fire  Its  duty  as  a  common  car- 
rier had  terminated  and  that  of  a  ware- 
housman  had  begun  and  that  the  fire  which 
destroyed  the  goods  was  without  fault  or 
i^llgttici  on  the  part  of  the  defendant  The 


rule  of  law  la  well  settled  In  this  state  that 
the  liability  of  a  common  carrier  is  not 
necessarily  terminated  by  the  arrival  of  the 
goods  at  the  point  of  destination,  butthatsuch 
liability  ceases  and  that  of  warehouseman 
begins  only  after  the  owner  or  consignee  of 
the  goods  shipped  has  had  a  reasonable  time 
after  arrival  at  the  point  of  destination  to 
remove  the  same.  C  &  W.  Ry.  Co.  v.  Ludden 
ft  Bates.  89  Ala.  612,  7  South.  471 ;  Kennedy 
Bros.  V.  M.  ft  G.  R.  R.  Co.,  74  Ala.  430; 
Ala.  ft  Tenn.  River  Ry.  Oo.  v.  Kldd.  3S  Ala. 
209;  M.  A  Q.  R.  R.  Co.  v.  Prewltt,  46  Ala. 
63,  7  Am.  Rep.  586;  L.  ft  N.  R.  R.  Co.  v. 
Oden,  80  Ala.  88;  L.  ft  N.  R.  R.  Co.  v.  Mc- 
Gnire  ft  Co.,  79  Ala.  395;  Hutchinson  on 
Carriers,  pp.  856,  358,  359,  878,  879. 

Neither  of  the  defendant's  pleas  Nos.  2 
and  3  averred  that  the  plalntUt  had  had  a 
reasonable  time  for  the  removal  of  the  gooda 
In  question  after  their  arrival  at  the  point 
of  destination  of  their  shipment  These 
pleas,  therefore,  were  subject  to  the  grounds 
of  plalntlfF's  demnrr^  directed  to  this  defect 
In  the  pleas,  and  the  demmrerB  should  taav^ 
been  sustained. 

The  failure  of  the  defendant  railroad  com- 
pa  ay  to  have  a  waybill  for  the  freight  ship- 
ped could  furnish  no  excuse  for  the  failure 
of  the  defendant  to  deliver  to  the  owner  and 
consignee  the  goods  when  he  called  for  the 
same.  Tbat  the  receiving  carrier  failed  to 
furnish  the  delivering  carrier  with  a  way- 
bill of  the  goods  shipped  was  no  sufficient 
reason  for  a  refusal  by  the  delivering  car- 
rier to  deliver  the  goods  to  the  owner  and 
consignee  when  he  demanded  the  same. 

Under  the  issues  on  which  the  case  was 
tried,  It  was  competent  for  the  plaintiff  to 
show  tbat  the  railroad  station  at  Gordon  was 
a  prepay  station,  and  It  was  likewise  compe- 
tent for  the  plaintiff  to  show  that  the  freight 
on  the  goods  In  question  had  been  prepaid. 
It  was  also  competent  for  the  plaintiff  to 
show  existence  of  a  custom  for  the  railroad 
agent  to  deliver  freight  to  the  owner  or  con- 
signee without  requiring  the  production  of 
the  bin  of  lading. 

For  the  errors  pointed  out  the  Judgment 
appealed  from  will  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

WBAKLET,  a  J.,  and  HABAL80N  and 
DBNSON,  JJ.,  concur. 


NORMAN  V.  STATE. 
(Supreme  Court  of  Alabania.    May  17,  1906.) 
Tiira— Bill  or  Bxceptiohs— Filing. 

Where  the  court  on  December  8,  1W5,  Al- 
lowed defendant  30  days  within  which  to  file 
his  bill  of  exceptions,  an  extcnaion  of  time  not 
granted  until  January  8,  1906,  was  not  grant- 
ed until  after  the  expiration  of  the  time  origi- 
nally allowed,  and  was  therefore  Ineffective, 
though  January  7th,  on  which  the  original 
time  expired,  was  Sunday. 

fEd.  Notp. — For  cjiRM  in  point  »ee  vol.  45, 
Cent.  Dig.  Time,  {  26.J 
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Appeal  from  Circuit  Court,  Chilton  Coun- 
ty;  A.  H.  Alston,  Judge. 

"Not  oflBcially  reported." 

James  Norman  was  convicted  of  assault 
with  Intent  to  forcibly  raTtsh,  and  he  appeals. 
Affirmed. 

Tbomas  A.  Curry,  for  appellant  Massey 

WllBon,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  defendant  was  convict- 
ed of  the  offense  of  assault  with  Intent  to 
forcibly  ravish.  On  the  8th  day  of  Decem- 
ber, 1905,  the  court  allowed  30  days  within 
which  to  file  hlB  bill  of  exceptions.  The 
^ctenslon  of  time  was  not  granted  until  Jan- 
uary 8,  1906.  The  fact  that  the  7th,  on 
which  the  time  expired,  was  Sunday,  did. 
not  keep  the  previous  order  alive  until  the 
8th.  Consequently  the  bill  of  exceptions 
cannot  be  considered  In  this  case.  Anntston 
Elec.  &  Gas  Co.  t.  Cooper.  ISO  Ala.  418.  84 
South.  931. 

There  being  no  error  apparent  on  the  re- 
cord, the  Judgment  of  the  court  is  aiBrmed. 

WEAKLET,  a  J.,  and  DOWDELL  and 
ANDERSON,  JJ^  concur. 


CITT  OP  BNSLET  T,  McWILLIAMS. 
(Supreme  Court  of  Alabama.   May  17,  1906.) 

L  QUIBTINQ  TITLB  —  PlXADJHQ—OOMPLAINT 

WITHIN  STATUTB. 

A  bill  alleged  that,  owing  to  the  uncon- 
stitutionality of  acts  estending  the  corporate 
limits  of  a  city,  such  limits  did  not  embrace 
complftinant's  land ;  that  the  institution  of  pro- 
ceedings by  the  city  to  sell  such  land  for  de- 
linquent taxes  worked  an  injury  irremedial  by 
court  of  law ;  that,  extrinsic  facts  being  neces- 
sary to  show  the  invalidity  of  such  proceedingB, 
a  tax  deed  Issued  by  the  city  would  be  prima 
facie  evidence  of  title  and  a  clond  on  plaintiff's 
title — and  asked  an  injunction  restraining  such 

Sroceedings.  Held  not  to  show  equity  as  a  bill 
led  with  respect  to  Code  1896,  c.  16,  art.  13, 
providing  for  a  nilt  to  quiet  title  whenever 
the  title  of  one  in  possession  is  disputed  or  any 
one  claims  any  interest  or  lien  thereon  and  no 
suit  is  pending  to  test  such  claim,  and  specify- 
ing that  the  bill  must  allege  that  defendant 
claims  or  Is  reputed  to  claim  some  right  as  to 
tbe  property,  and  must  call  upon  him  to  set 
forth  such  claim  and  its  derivation. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  41, 
Cent.  Dig.  Quieting  Title,  |  73.] 

2.  iNJUKCTTOnS— PROCEEDIItOsRsSTBAIHABIA 

— Collection  op  Taxes. 

Injunction  will  not  lie  to  restrain  the  col- 
lection of  taxes,  unless  there  are  special  cir- 
cumstances bringing  the  case  within  some 
recognized  head  of  equity  jurisprudence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Gent  Dig.  TftzaUon,  U  1281-1241J 

8.  Saue. 

Proceedings  by  a  dty  to  enforce  a  tax  and 
sell  property  thereunder,  based  on  an  unconsti- 
tutional statute  extending  the  city's  boundaries 
to  include  such  property,  do  not  constitute  a 
cloud  on  title,  so  as  to  authorize  restraint 
thereof  by  injunction. 

Appeal  from  City  Court  of  BIrminsham; 
a  W.  Ferguson,  Judge. 
"To  be  officially  reported." 


Bill  by  F.  W.  McWilllams  against  the  city 
of  Ensley.  From  a  decree  in  favor  of  com- 
plainant, defendant  appeala.  Bereraed,  and 
bill  dismissed. 

Bomaine  Boyd,  for  appellant.  Joel  F. 
Webb  and  Shatpe  &  Miller,  for  aiqiwUesb 

DEN80N,  J.  The  dly  (tf  Enaley  was  In- 
corporated aa  a  mnnldpal  corporation  by  an 
act  of  the  General  Aasonbly  approved  De- 
cember 10,  1900,  and  the  act  amendatory 
thereto  approved  March  2,  1901.  Acta  1900- 
01.  pp.  247,  lUO.  By  these  acU  the  terri- 
tory of  the  city  was  defined  and  marked  out 
The  IxiglBlatiire  at  tiie  session  of  1903  enact- 
^ed  two  acts,  approved,  respectively,  on  the 
28th  day  of  February,  190:t.  and  the  30th 
day  of  September.  1903.  The  first  ot  these 
acts  la  entitled:  "An  act  to  am^d  section 
one  of  an  act  ai^nroved  March  2,  190],  en- 
titled  'An  act  to  amend  section  one  of  an  act 
entitled  "An  act  to  establish  a  new  charter 
for  tbe  city  of  Ensl^  In  JeCTerson  county. 
Alabama." ' "  Loc.  Acta,  v-  107.  The  title 
<]t  the  other  la:  "An  act  to  alter  or  rear- 
range the  boundaries  of  tbe  dty  of  Enaley, 
Jeffers(HL  county,  Alabama."  Loc.  Acts,  p. 
692.  Bach  of  these  acta  extended  tbe  tnrl- 
tory  of  the  dty.  and  as  extended  brought 
some  of  tike  lands  of  tbe  complainant 
In  the  bill  In  this  case  within  the  tax- 
ing jurisdiction  of  the  dty.  thereby  mak- 
ing his  property  subject  to  taxation  by  the 
dty.  The  bill  describes  the  complainant's 
land  that  was  brought  by  said  acts  within 
the  dty's  jurisdiction  and  alleges  that  "the 
dty  of  Ensley  levied  a  tax  on  said  land  for 
the  year  1904,  but  complainant  has  never 
paid  said  taxes.  On  July  1,  1005,  defend- 
ant, through  Its  city  tax  collector,  F.  O.  Fon- 
vllle,  gave  notice  in  the  Bnal^  Herald  that 
the  city  cleric  of  Ensley  had  issued  to  him 
an  execution  and  he  had  levied  on  com- 
plainant's property  as  described  (In  the  third 
paragraph  of  the  bill)  for  deltnquoit  taxes 
and  costs  due  the  city  of  Ensl^,  Ala.,  for 
the  year  1904,  and  In  the  Ensley  Herald 
advertised  defendant's  said  property  for  Bale 
on  the  lat  day  of  August,  1905.  It  is  averred 
in  the  bill  that  the  two  acts  of  1903  were 
not  constitutionally  enacted;  the  d^ects  In 
this  particular  being  particularly  pointed 
out  In  consequence  of  the  averred  uncon- 
stitutionality of  the  acts.  It  is  averred  in 
the  eighth  paragraph  of  the  bill  "that  the 
corporate  limits  of  tbe  city  of  Ensley  do  not 
embrace  complainant's  land;  that  the  exer- 
cise of  the  authority  by  tbe  city  of  Enaley 
which  the  said  acts  purport  to  confer  Is 
vexations  to  complainant,  and  If  not  re- 
Btrnined  will  deprive  htm  of  his  jnst  rights 
and  subject  htm  to  nnjust  vexation  and  in- 
jury which  ts  wholly  Irremedial  by  a  court 
of  law.  Complainant  further  av^  that  the 
proceedings  instituted  by  the  said  dty  of 
Eusley  to  sell  complainant's  property  for 
the  payment  of  said  alleged  delln^nrait  taxes 
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are  roid  upon  tbetr  face,  and  extrinsic  facts 
are  necessary  to  be  proved  to  show  tbelr 
luralldlty  and  Illegality,  and  a  tax  deed. 
If  issued  by  said  city  of  Ensley,  would  be 
prima  facie  evidence  of  title,  resulting  In 
B  cloud  on  complainant's  title.  Said  tnstrn- 
meuts  purporting  to  extend  the  corporate 
limits  of  tbe  said  city  of  Ensley  are  not 
^cacions  for  this  purpose,  are  null  and 
void,  and  do  not  confer  on  said  city  of  Exm- 
ley  jurisdiction  to  make  said  assessment  or 
sell  said  lands  for  tbe  payment  of  said 
taxes.  If  said  sale  is  made  of  said  property 
as  aforesaid,  there  will  be  a  cloud  on  com- 
plainant's title  and  be  will  sufFer  irreparable 
injury  and  will  be  wltbont  redress  at  law." 
Tbe  prayer  of  tbe  bill  Is  for  an  Injunction 
"restraining  tbe  dty  of  Ensley,  its  officers, 
agents,  and  employ^,  any  and  all  of  them, 
from  selling  or  attempting  to  sell  said  prop- 
erty of  complainant  so  advertised  as  afore- 
said for  taxes  so  assessed  against  complain- 
ant as  aforesaid.  Complainant  furtber  prays 
tliat  upon  a  final  hearing  of  tills  oanse  tbe 
tPiiiporary  Injunction  shall  be  made  i>erpet- 
ual,  that  the  conrt  will  set  aside  and  forever 
annul  said  assesment  as  lll^al  and  void, 
and  perpetually  enjoin  and  restrain  tbe  said 
city  of  Ensley  from  exercising  or  attempt- 
ing to  exercise  any  jurisdiction  or  author- 
ity over  tbe  said  proper^  of  complainant, 
or  dealing  with  said  property  as  If  It  were 
In  tbe  corporate  limits  of  the  dty  of  Ensl^." 

A  motion  to  dismiss  tbe  bill  for  want  of 
eqal^  was  overruled,  and  this  constitutes 
one  ground  in  the  assignment  of  errors. 
"It  Is  certainly  the  general  rule  that  tbe 
collection  of  taxes  will  not  be  arrested  by 
Uijnnctloii.  It  baa  Its  reason  in  public  poli- 
cy, which  cannot  lend  its  sanction  to  any 
remedial  proceeding  which  might  clog  the 
mncbinery  of  civil  administration.  In  ad- 
dition to  illegality  or  Irregularity  In  tbe 
Imposition  of  tbe  taxes  or  In  tbe  process 
of  tbe  collection,  to  borrow  the  language 
of  Mr.  HIgb,  there  must  be  some  special 
drcnmstances  attending  tbe  threatened  In- 
jury to  distinguish  It  from  a  mere  trespass, 
and  thus  to  bring  tbe  case  wltfaln  some 
recognized  bead  of  equity  Jurisprudence; 
otherwise  the  person  aggrieved  will  be  left 
to  bis  remedy  at  law.' "  Town  of  New 
Decature  t.  Nelson,  102  Ala.  556,  16  South. 
275;  Ala.  Gold  Ufe  Insu.  Co.  v.  Lott  54 
Ala.  499;  Elyton  Ijsnd  Co.  t.  Ayres,  62  Ala. 
413;  Nat.  Com.  Bank  T.  Mayor,  62  Ala. 
284,  34  Am.  Rep.  15;  Mayor  t.  Baldwin, 
57  Ala.  SI.  29  Am.  Rep.  712;  Cool^  on  Tax- 
ation, p.  760,  The  attempt  is  made  In  this 
case  to  show  that  tbe  tax  proceedings.  If 
permitted  to  culminate  In  a  sale  and  con- 
veyance, would  operate  as  a  cloud  on  the 
complainant's  title;  and  this  Is  the  recog- 
nized head  of  equity  jurisprudence  that 
It  Is  mught  to  rest  the  bill  on  and  with- 
draw it  from  Influence  of  the  principle 
stated  In  tbe  preceding  paragraph.  It  Is 
nanlfewt  from  the  aTerments  of  the  bin 


that  It  does  not  contain  equi^  as  a  bill 
filed  with  respect  of  tbe  sections  embraced 
In  article  13  of  chapter  16  of  the  Code, 
though  an  intimation  might  be  gathered 
from  some  of  its  averments  that  the  drafts- 
man had  those  sections  In  mind  when  fram- 
ing the  bill.  Meyer  v.  Calera  Land  Co., 
133  Ala.  554,  31  South.  038 ;  Parker  v.  Bout- 
well,  119  Ala.  297,  24  South.  860;  Weaver 
T.  Elaton,  13D  Ala.  247,  35  South.  M7. 

The  question  then  arises,  can  tbe  bill 
be  maintained  as  an  ordinary  bill  to  remove 
a  cloud  from  title?  Tbe  whole  theory  of  the 
bill  Is  that  the  acta  of  tbe  Legislature  ex- 
tending the  territory  of  tbe  city,  and  under 
which  the  city  claims  tbe  right  to  tax  com- 
plainant's land,  are  Invalid  as  having  been 
enacted  In  violation  of  tbe  Constitution; 
that  they  are  unconstitutional.  "A  cloud 
upon  one's  title  Is  something  which  consti- 
tutes an  apparent  Incumbrance  upon  It,  or 
an  apparent  defect  In  It;  something  that 
shows  prima  facie  some  right  of  a  third 
party,  either  to  the  whole  or  some  interest 
in  it  An  Illegal  tax  may  or  may  not  consti- 
tute such  a  cloud.  If  the  alleged  tax  has 
no  semblance  of  legality.  If  upon  tbe  face 
of  tbe  proceedings  it  Is  wholly  unwarranted 
by  law,  or  for  any  reason  totally  void,  so 
that  any  person  Impeaching  the  record  and 
comparing  it  with  the  law  Is  at  once  ai^rlsed 
of  the  Illegality,  the  tax,  It  would  seem, 
could  neither  constitute  an  Incumbrance  nor 
an  apparent  defect  of  title,  and  therefore 
In  law  could  constitute  no  cloud."  Cooley 
on  Taxation,  552.  Under  the  facta  In  this 
case,  If,  as  tbe  bill  alleges,  tbe  acts  of  the 
Legislature  are  unconstitutional,  a  sale  and 
conveyance  under  tbe  tax  proceedings  conld 
not  Mmstltute  a  cloud  upon  complainant's 
title,  because  from  an  Inspection  of  tbe  con- 
veyance,  which  would  recite  the  proceedings, 
and  of  the  record.  It  would  appear  that  the 
assessment  was  wholly  unwarranted  by  law 
and  totally  void.  The  complainant  and  every 
other  person  Is  presumed  to  know  ttie  law. 
Tbe  courts  take  judicial  koowle^  of  the 
acts  prescribing  tbe  limits  of  towns. 

It  has  been  frequently  held  that  a  sale 
of  land  for  taxes  laid  under  an  unconstitu- 
tional law  does  not  constitute  a  cloud  upon 
tbe  title.  Detroit  v.  Martin,  34  Mich.  170. 
22  Am.  Rep.  512;  Stuart  v.  Palmer,  74  X. 
T.  188,  80  Am.  Rep.  289;  Newell  v.  Wheeler. 
48  N.  T.  486:  Marsh  v.  City  of  Brooklyn. 
59  N.  Y.  280;  Ewlng  v.  St  Louis,  6  Wall. 
(U.  8.)  418.  18  L.  Ed.  657;  Wells  v.  Buffalo. 
80  N.  T.  253;  Mayor  of  Birmingham  v.  Mc- 
Cormack  (Ala.)  40  South.  111.  If  the  tax 
proceedings  should  finally  culminate  in  a 
sale  and  conveyance,  and  an  action  of  eject- 
ment shonld  be  brought  by  the  grantee  ic 
the  conveyance  against  complainant  In  pos- 
session, It  cannot  be  doubted  that  to  anthor- 
Ize  a  recovery  valid  tax  proceedings  would 
have  to  be  shown  by  the  plaintiff  in  ejectment 
to  support  tbe  conveyance.  As  has  been 
stated,  the  court  takes  Judicial  knowledge  of 
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the  acta  chartering  towns  and  cities,  and  of 
the  territorial  limits  of  towns  and  cities 
as  fixed  by  such  charters.  Lord  r.  Sfohlle, 
113  Ala.  3G0,  21  South  S66;  Ross  t.  Beddlck, 
2  III.  73;  State  v.  Jackson,  39  Me.  291.  So 
upon  a  comparison  by  the  court  of  the 
description  of  the  property  In  the  conveyance 
with  the  territorial  limits  as  given  In  the 
charter  as  granted  by  the  original  act,  It 
would  be  seen  that  the  property  as  described 
In  the  deed,  If  described  as  the  land  is  in 
the  bill,  would  fall  outside  the  city  limits 
as  defined  in  that  charter,  but  would  come 
within  the  limits  as  fixed  by  the  acts  of  1903 
that  are  allied  to  be  unconstltntiotial. 
Therefore,  In  the  action  of  ejectment  the 
plaintiff.  If  the  amendatory  acts  are  void, 
would  fail,  and  that,  too,  without  the  defend- 
ant offering  any  evidence.  And  In  such  state 
of  the  case,  under  the  teat  fixed  by  this 
court,  the  conveyance  would  not  be  a  cloud  on 
defendant's  title.  Bea  v.  Longstreet,  54  Ala. 
291;  Parker  v.  Boutwell,  119  Ala.  297,  24 
South.  860;  Mayor  v.  McCormack  (Ala.)  40 
South.  111.  If  the  acta  of  1903  are  valid 
enactments,  confessedly  the  bill  In  this  case 
cannot  be  maintained.  The  tax  proceeding 
would  be  valid,  and  would  not  be  a  cloud  on 
complalnaufB  title.  Shults  v.  Sbults  (III.) 
48  N.  E.  800.  00  Am.  St  Rep.  ISa 

Our  conclusion  Is  that  the  bill  Is  without 
equity,  and  the  city  court  erred  in  overruling 
the  motion  to  dismiss  It  for  want  of  equity. 
A  decree  will  be  here  rendered  dismissing 
the  bin. 

Reversed  and  rendered. 

WEAKLET.  a  J.,  and  HARAI.SON  and 
DOWDELL,  JX,  concur. 


DAVIS  et  al.  v.  STATE. 
(Supreme  Court  of  Alabama.   May  17,  1906.) 

Cbwinai,  Law— Appeai/— Bnx  of  Exceptions. 

A  bill  of  ezceptioofl,  aiened  after  the  60 
days  permitted  by  Act  Jan.  23.  1891  (Acta  1890 
-91.  p.  227),  for  the  filing  of  bllia  of  ezceptioDs 
In  the  Supreme  Court,  and  after  the  commence- 
ment of  a  new  term  of  the  trial  court,  though 
-within  the  time  of  an  extension  by  agreement, 
cannot  be  considered. 

[Ed.  Note.— For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law.  »  2847-2861.1 

Appeal  from  Criminal  Court,  JefCerson 
County;  D.  A.  Greene,  Judge. 

"To  be  officially  reported.** 

Dan  Davis  was  convicted  ot  cxlm^  and 
he  appeals.  Affirmed. 

This  cause  was  tried  and  Judgment  entered 
on  the  16th  day  of  November,  1905.  The 
judgment  entry  recites:  "The  execution  of 
the  judgment  In  this  cause  be  and  the  same 
is  hereby  suspended  until  the  decision  In  this 
case  by  the  Supreme  Court;  the  defendant 
having  been  granted  60  days  within  which 
to  file  their  appeal  bond  to  said  Supreme 
<3oort."  Under  the  act  approved  January 
2S,  1891  (Acta  1890-91,  p.  2^27),  all  blUa  of 


exceptions  must  be  filed  In  said  court  within 
60  days  after  conviction.  An  agreem«it  was 
made  between  the  solicitor  and  d^endanfs 
attorney  on  the  ISth  day  of  January,  1906, 
extending  the  time  30  days  for  the  aignlng 
the  bill  of  exceptions,  and  the  bill  was  signed 
within  that  time.  At  the  time  of  the  signing 
of  the  bill,  however,  the  last  tearm  of  the 
court  for  the  year  1906  had  terminated,  and 
the  new  January  term  for  1906  had  b^nm. 

E,  D.  and  J.  P.  Smith,  for  appellant 
Hassey  Wilson,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  On  the  authority  of  the  case 
of  Adams  v.  State  (Ala.)  40  South.  86,  the 
paper  in  the  record  purporting  to  be  a  bill 
of  exertions  must  be  stricken.  With  the 
bill  of  exceittloDS  stricken  no  question  re- 
mains for  oar  consideration.  There  b^ng 
no  error  a^Mrent  In  the  record,  the  Judg- 
ment appealed  from  Is  aflbtned. 

Affirmed. 

TTSON,  SIMPSON,  and  ANDERSON,  JJ^ 
concnr. 


EOHOLS  r.  STATE. 
(Supreme  Court  of  Alabama.  Hay  17.  1906.) 

1.  CaiMiNAL  Law  —  Bvmzncx  —  Othkb  Of- 
fenses. 

Od  a  trial  for  larceny,  evidence  that  ibe 
chattels  of  a  third  person  were  stolen  at  the 
time  the  property  of  the  prosecutor  was  stolen 
was  admissible  as  a  part  of  the  res  gestae. 

[Ed.  Note.— For  cases -in  point  see  toL  14, 
Cent.  Dig.  Criminal  Law,  |  807.] 

2.  Same— Opinion  Etidekck— Pbocw  or  TAi.in 

— WiTNESSBS— COUPBTBHCT. 

A  person  who  has  beoi  a  merdiant  for  a 
number  of  years  and  who  has  some  knowledfs 

of  the  value  of  goods  la  competent  on  a  trial 
for  larceny  to  give  his  oplni<m  of  the  value  of 
the  goods  stolen. 

[Eld.  Note.— For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  1063.] 

8.  Labckrt— Possasaioif  or  Sromr  PaopEHTT 

— EXPLANATIOirB  BT  ACCUSED— ADUISSIBIUTT. 
Where,  on  a  trial  for  larceny,  the  state 
showed  that  accused  had  possession  of  sone  of 
the  stolen  property,  it  wu  competent  for  bim 
to  explain  fila  possession  and  show  that  a  third 
person  brought  the  same  to  hloi. 

[Eid.  Note. — ^For  cases  In  point,  see  ToL  82, 
Gent  Dig.  larceny,  I  145.] 

Appeal  from  Orlmlnal  Court,  Jeffoson 
County;  S.  li.  Weaver,  Jndgew 

"Not  officially  reported." 

DodE  Echols  was  convicted  of  larceny,  and 
be  appeals.  Reversed  and  remanded, 

Massey  Wilson,  Atty.  Q&l,  for  the  State. 

HARALSON,  J.  Cox.  a, witness  for  the 
stete.  testified,  that  he  boarded  at  the  home 
of  Mr.  Bam  Teague,  and  the  house,  aboat 
six  or  seven  weeks  previous  to  the  time  be 
was  testifying,  was  broken  open,  and  he 
missed  certain  articles  of  personal  property 
beloi^lng  to  him,  taken  therefrom,  and  thiti 
was  done  at  the  time  the  property  described 
la  the  indictment  (as  the  projiwty  of  Samoel 
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F.  Teague)  was  stolen.  The  defendant  moved 
to  exclude  that  part  of  the  testimony  as  to 
the  articles  the  witness  missed,  bnt  the  mo- 
tion was  overmled.  There  was  no  error  here, 
as  the  evidence  was  a  part  of  the  res  gestxe 
of  the  larceny.  These  articles,  as  before 
stated,  the  witness  testified,  were  his  prop- 
erty, and  were  stolen  at  the  time  the  property 
described  in  the  Indictment  was  missed. 

Teagne  testified  as  to  the  value  of  the 
goods  stolen.  It  was  not  necessary  as  con- 
tended by  defendant,  for  the  witness  to  have 
beea  an  expert  as  to  values  of  the  goods  stol- 
m  He  showed  he  had  some  knowledge  of 
such  values,  had  been  a  merchant  for  a  num- 
ber of  years,  and  showed  he  was  competent 
to  express  his  Judgment  or  opinion  on  the 
subject.  As  stated  In  E.  T.  V.  ft  O.  R.  S. 
€0.  V.  Watson,  90  Ala.  44,  7  South  813 :  "To 
render  such  testimony  admissible,  It  was  un- 
necessary that  he  should  be  shown  to  possess 
any  particular  skill  to  qualify  him  as  an  ex- 
pert on  this  subject."  Pollock  t.  Oantt,  69 
Ala.  378,  44  Am.  Kep.  519. 

The  state  having  offered  evidence  that  the 
defendant  had  possession  of  some  of  the 
stolen  property,  as  an  Incriminating  circum- 
stance, it  was  competent  for  the  defendant 
to  explain  that  fact,  if  he  could,  so  as  to 
break  its  force  or  weaken  Its  effect  If  the 
property  was  at  his  home,  because  Bd  Wil- 
liams brought  it  there,  this  would  have  had  a 
material  l>earlng  upon  the  inquiry,  and  he 
flbonid  have  been  allowed  to  ask  the  question 
seeking  to  elicit  that  fact  The  same  reason- 
ing applies  to  the  question  to  the  witness 
Boiling. — what  he  hauled  to  defendant's 
bouse  for  Ed  Williams. 

The  court  In  Its  oral  charge  Instructed  the 
Jury  to  eliminate  all  the  testimony  that  was 
given  and  what  was  said  about  the  property 
on  the  first  night  of  the  search  of  defendant's 
bonae,  "because  (as  stated)  that  has  nothing 
to  do  with  the  property  taken  on  the  second 
night  by  the  officers."  This  was  favorable 
to  defendant,  for  the  court  thereby  confined 
the  evidence  to  the  second  night  of  the 
flearch,  as  to  what  was  said  and  done  at  the 
time  the  stolen  goods  were  found. 

For  the  errors  indicated  the  Judgment  of 
the  lower  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

WEAKI^EY.  O.  X,  and  DOWDELL  and 
BENSON.  JJ.,  concur. 


JONES  V.  STATE. 

<Snpreme  Court  of  Alabama.   May  17,  1906.) 

1.  CaiianAJ.  Law  —  Pbeliminabt  Affidavit 
— Ambhdmiriv-Acthoritt  or  Coubt. 
A  justice  having  authority  to  hold  one  ac- 
CDsed  of  crime  for  the  offense  it  appears  be 
has  committed  has  authority  to  permit  tbe  fil- 
ing of  an  amendment  to  the  affidavit  to  cor- 
r«ct  defects  therein  on  sustaining  a  demurrer 
thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
<:cnt  Dig.  Criminal  Iaw,  |  483Vi] 


2.  JUBT—RIOHT  TO  TaiAI.  BT  JVKT  IW  MlB- 
DEICBAROB  GASBS—TIUE  TO   DEIfANU  JUBT. 

Acts  1901,  p.  112,  S  8,  provides  that  hi  mis- 
demeanor cases  the  court  shall  try  tbe  facts, 
except  where  trial  tw  Jury  Is  demanded  by  ac- 
cused in  writing  within  10  days  after  the  court 
assumes  Jurisdiction.  Tbe  coi^  acquired  Juris- 
diction of  a  misdemeanor  case  on  November  23d, 
on  tbe  transfer  thereof  to  the  court  from  a 
Justice's  court.  On  that  day  accused  made  a 
written  demand  in  justice's  court  ■  for  a  trial 
by  jury,  but  be  made  no  demand  for  a  jury 
In  tbe  trial  court  until  January  Ist  following. 
Held,  that  the  demand  for  a  Jury  came  too 
late;  the  demand  made  In  the  justice's  court 
not  dispensing  wiUi  the  demand  in  th«  trial 
court 

tEd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  H  159-165.] 

8.  WrrmESSBB— BEVBBSBiNa  Meuoet— Use  ow 

Mehobahduh. 

A  witness  having  no  perstmal  knowledge 
of  the  truth  of  facts  set  forth  in  a  memorandum 
not  made  by  him,  and  having  no  recollection 
of  the  facts  independent  of  the  memorandum, 
the  memorandum  Is  inadmissible  in  evidence. 

[Ed.  Note. — For  cases  in  point  set  voL  50, 
Cent  Dig.  Witnesses.  6{  86&-«02.1 

Appeal  from  Law  and  Equity  Gonrt,  Walker 
County;  Thomas  L.  Sowell,  Jiidg& 

"Not  officially  reported." 

Charley  Jones  was  convicted  of  obtaining 
property  by  means  of  false  pretenses,  and  he 
appeals.   Reversed  and  remanded. 

The  affidavit  In  this  cause  was  In  the  fol- 
lowing words,  after  stating  the  state  and 
county:  "Before  me,  L.  O.  Kell^,  a  justice 
of  the  peace  in  and  for  said  county,  person- 
ally appeared  W.  C.  Allen,  who,  being  duly 
sworn,  deposes  and  says  that  he  has  probable 
cause  for  believing,  and  does  believe,  that 
within  60  days  before  making  this  affidavit 
and  In  said  county,  Charley  Jones  did  attempt 
to  falsely  pretend  to  the  Calloway  Coal  Com- 
pany, a  corporation,  with  the  intent  to  de- 
fraud, that  be  had  mined  three  cars  of  coal 
and  had  them  ready  for  delivery,  and  by 
means  of  sue]}  false  pretense  and  token  would 
have  obtained  from  the  said  Calloway  Coal 
Company,  a  corporation,  $1.80.'*  Demurrer 
was  sustained  to  this  aflldavlt  and  the  court 
permitted  the  affidavit  to  be  amended  so  as 
to  properly  charge  false  pretenses.  The  oth- 
er facts  sufficIenUy  appear  In  tbe  opinion. 

Bay  St  Leitb,  for  appellant  Massey  WU- 
KOI,  Atty.  Gen.,  for  the  State. 

HABALSON,  J.  The  affidavit  for  arrest 
was  questioned  by  demurrer  for  being  Insuffi- 
cient to  charge  any  offense  against  defendant 
The  demurrer  was  sustained,  and  the  court 
after  sustaining  the  demurrer  to  the  affi- 
davit allowed  the  same  to  be  amended  to 
cover  the  alleged  defecta  It  Is  contended, 
that  the  court  erred  In  allowing  this  to  t>e 
done,  and  that  the  defendant  was  entitled 
to  his  discharge  when  said  demurrer  was  sus- 
tained. 

"In  prosecutions  begun  by  affidavit  (as  was 
said  In  Wright  v.  State.  136  Ala.  145,  34 
South.  235),  it  is  not  error  for  the  court  to 
allow  the  affidavit  to  be  amended,  so  as  to 
perfect  It  or  meet  any  supposed  defects." 
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(Ala. 


The  court  had  the  dlscretlim  and  authority 
to  hold  the  defendant  tor  the  offoise  It  ap- 
peared he  had  really  committed,  and  there 
was  no  violation  of  constitntional  or  statu- 
tory restrictions  for  him  to  do  bo,  and  to  allow 
the  amendment  to  the  affidavit,  which  was 
held  to  be  Insnfflcient  tor  a  reason,  not 
touching  the  question  of  defendant's  guilt 
or  Innocence.  By  sustaining  the  demurrer  to 
the  affldavit,  It  could  not  be  said  that  defend- 
ant was  indicted.  Ex  parte  Graves,  61  Ala. 
S81;  State  McFarland,  121  Ala.  40,  26 
South.  625. 

The  defoidant  moved  to  stride  and  to 
quash  the  amended  affidavit,  on  the  same 
grounds  for  allowing  the  amendment  The 
motions  were  properly  overruled. 

The  defendant  objected  to  being  put  on 
trial  t)ecau8e  a  Jury  had  been  demanded  by 
the  defendant,  and  the  court  had  no  right  to 
try  the  case  without  a  Jury.  The  defend- 
ant when  the  ease  wan  brought  up  In  the  Jus- 
tice's court,  on  the  23d  of  November,  1906, 
made  a  written  demand  for  a  trial  by  jury. 
He  was,  therefore  bound  over  to  the  law  and 
equity  court  of  Walker  county,  to  answer 
the  charge  against  him,  and  the  transcript 
of  the  proceedings  was,  on  that  day,  certified 
by  the  Justice  to  that  court  On  January  1, 
1906,  the  def^dant  filed  In  the  law  and 
equity  court  a  demand  for  trial  by  Jury, 
which  defendant  contends  entitled  him  to 
have  a  grand  Jury  pass  on  his  case,  and  there 
had  been  a  term  of  said  court  and  the  grand 
Jury  had  taken  no  action  In  hia  caae^  wherein 
said  cause  was  discontinued. 

The  court  overruled  said  motions,  and  pro- 
ceeded to  try  the  defendant  on  said  charge. 

It  Is  provided  by  section  8  of  the  act  es- 
tablishing said  law  and  equity  court  (Acts 
1901,  p.  112)  that  in  civil  and  criminal  cases, 
on  complaint  or  indictment  of  which  the 
court  has  Jurisdiction,  each  and  every  per- 
son or  party  to  the  cause,  shall  be  entitled 
to  a  trial  by  Jury,  "provided  that  in  misde- 
meanor cases,  said  court  shall  try  both  law  and 
facts,  except  when  trial  by  Jury  Is  demanded 
by  the  defendant  In  writing,  and  filed  with 
the  clerk  of  said  court  within  ten  dayt  after 
he  Is  arrested  or  taken  into  custody,  or  after 
the  court  herein  establUhed  tu»umea  furia- 
diction  of  said  catwe."  (Italics  ours.)  The 
law  and  equity  court  acquired  Jurisdiction 
of  the  caEte,  as  we  have  seen;  on  the  transfer 
of  the  same  to  that  court  from  the  Justice's 
court  on  the  23d  of  Novemt>er,  1005,  and  no 
demand  for  a  Jury  was  filed  in  the  said  court 
until  January  1,  1906,  or  the  day  the  same 
was  called  for  trial  in  that  court,  which  was 
more  than  10  days  after  the  said  court  ac- 
quired Jurisdiction  of  the  same.  The  demand 
for  a  Jury  made  In  the  Justice's  court,  re- 
lated to  a  trial  In  that  court  alone,  and  did 
not  dispense  with  such  a  demand  in  the  law 
and  equity  court  according  to  the  terms  of 
the  statute,  in  ten  days  after  that  court  as- 
sumed Jurisdiction  of  the  cause.  There  was 
no  error,  therefore^  In  the  action  of  the  court 


In  proceeding  to  trial  with  the  case.  Frost 
V.  State.  124  Ala.  71,  27  South.  550. 

The  witness,  Alloi.  testified  that  be  put 
his  check  on  one  of  the  cars  of  coal,  and  that 
five  of  his  cars  bad  been  pulled  out  As  to 
these  five,  except  the  one  be  loaded,  he 
testified  to  his  checks  being  on  them,  frcon 
what  the  other  men  working  with  him  told 
bim.  Defradant  moved  to  exclude  the  evi- 
dence of  this  witness  as  to  all  five  of  the  cars 
checked  with  his  cAiecka.  The  evidence  was 
admissible,  at  least  so  as  relates  to  the 
one  car  that  the  witness  checked  with  his  own 
check,  and  this  was  the  extent  to  which 
the  court  overruled  the  motion  to  exclude. 

The  witness,  H«iry,  for  the  state,  was  ask- 
ed if  he  had  a  memorandum  by  which  he 
could  refresh  his  recollection  as  to  the  amount 
of  time  the  defendant  had  put  In,  In  Novem- 
ber, and  the  amount  of  coal  he  had  mined; 
and,  producing  the  memorandum  he  stated 
that  he  had.  When  asked  If  the  paper  was 
correct  and,  In  answer  to  questions  defend- 
ant was  permitted  to  ask,  he  said  the  memo- 
randum was  copied  from  the  books  of  the 
company;  that  It  was  a  true  copy  of  the 
books,  and  the  amount  shown  on  this  memo- 
randum was  the  correct  amount  of  coal  de- 
ffflidant  mined  and  the  price  per  ton  paid  for 
it  and  the  amount  of  time  put  in,  but  In- 
dependent of  the  books  he  could  not  have  so 
told.  This  was  a  statement  of  what  was 
shown  on  the  books,  of  which  the  memoran- 
dum was  a  copy.  The  witness  distinctly  stat- 
ed, as  has  been  shown,  that  independent  of 
the  books  he  could  not  have  told  what  they 
contained. 

"The  defendant  moved  to  exclude  tlie  an- 
swer of  the  witness,  as  to  proving  what  was 
shown  on  the  memorandum  by  bim  on  the 
ground  stated  in-  the  objection  to  the  ques- 
tion." The  court  overruled  the  defendant's 
motion. 

It  was  not  shown  that  the  witness  k^t  the 
books  and  bad  personal  knowledge  of  the 
truth  of  what  they  contained.  "In  order  for 
a  witness  to  refresh  his  recollection,  or  prove 
the  contents  of  a  memorandnm,  where  they 
were  once  known  to  be  true,  and  are  forgot- 
ten. It  is  indispensable  that  the  witness  him- 
self should,  at  some  time  previous,  have  bad 
a  personal  knowledge  of  the  truth  of  the 
facts."  Miller  v.  Boykin,  70  Ala.  478;  Ack- 
len's  Ex'r  v.  Bickmau,  63  Ala.  494,  85  Am. 
Rep.  64.  This,  the  witness  In  this  case  could 
not,  or  did  not  state.  He  did  say  that  be  had 
recollection,  independent  of  the  books;  that 
the  defendant  did  not  have  any  coal  turned 
in  for  him  to  the  office  on  the  13th  and  14th 
of  November;  but  thia  did  not  make  the 
memorandum  copied  from  the  books  adnifn- 
sible  in  evidence.  For  this  error  the  Judg- 
ment must  be  reversed. 

Beversed  and  remanded. 

WEAKLEY,  a  J.t  and  DOWDELL  tliA 

DE^'SOX,  JJ.,  concur. 
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STEPHENSON  ».  ATLAS  COAL  CO. 
{Supreme  Court  of  Alabama.   Ma;  17,  1906.) 
L  COWTKMIO  CAWCHXATIOH— QBOPWDa. 

Ndtli«  iDBdequacT  of  considentiMi,  mis- 
take ID  law,  nor  partial  failure  of  conirideratioii 
ia  nfflcient  in  the  absence  of  fraud  to  antborize 
the  cancellation  of  a  contract 

[Ed.  Note. — For  casea  in  point,  see  toI.  11, 
Cent.  Dig.  Contracts,  fS  1102,  1156,  1158,  1170, 
U78.] 

2.  Equitt— Pleadiivo— MonoR  TO  Disutas. 

TbooKh,  on  motion  to  dismiss  a  bill  for 
vant  of  eqaity,  it  is  to  !»  c<m8idered  as  amend- 
ed in  all  amendable  defects,  It  cannot  be  con* 
ddered  as  amended,  so  as  to  give  It  equity,  hj 
tbe  anfmoit  of  new,  additional,  or  in^iendent 
facts. 

S.  SAHB— AUENDlCKirr— TlHC. 

Time  for  tbe  amendment  of  a  bill  will 
not  be  allowed  after  a  deerea  «i  a  motion  to 
disnilts  tw  want  of  equity. 

Appeal  from  Chancery  Court,  Walker 
County;  Alfred  H.  Benners.  Chancellor. 

"To  be  officially  reported." 

Bin  by  H.  W.  Stephenson  against  tbe  Atlaa 
Coal  Company.  From  a  decree  en&talnlng  a 
moUm  to  diamiss  for  want  of  eanlty,  com- 
plainant appeals.  Affirmed. 

Smith  ft  Smith  and  D.  A.  McGregor,  for 
antellant;  I^mdim  A  London,  Cor  appellee. 

DOWDBLL,  J.  The  purpose  of  tbe  bill 
filed  In  this  case  Is  the  cancellation  of  an  ex- 
ecuted contract  on  tbe  ground  of  a  partial 
ftdlore  of  consideration.  No  fraud  is  alleged. 
'Sba  canee  waa  snbmltted  on  motion  to  dls- 
misB  the  bill  for  want  of  equity,  and  was  held 
tat  decree  in  vacation.  A  decree  was  render- 
ed In  vacation  Bustalnlng  the  motion  and  dis- 
mining  the  bill  for  want  of  equity.  From 
this  decree  tbe  present  anieftl  1>  prosecuted. 

Mere  inadequacy  of  consideration  Is  not 
nfficient  to  anttiorlBe  tbe  cancellation  of  a 
contract.  S  P(ud.  Bq.  Ju.  826-828.  Nor  will 
mistake  in  law  or  partial  failure  of  oonsidw- 
itlon,  in  tbe  absence  of  ftaod,  authorize  the 
cancellation  of  a  contract  Bell  v.  Law- 
mice's  Adm'r,  61  Ala.  160 ;  Ex  parte  Hayes, 
92  Ala.  120,  e  South.  106;  Stacy  v.  Walker, 
125  Ala.  201,  28  South.  80,  82  Am.  St  Rep. 
235.  The  rule  Is  well  established  In  this 
court  that,  on  a  motion  to  dismiss  a  bill  for 
want  of  eqult7,  tbe  bill  must  be  tafc«i  and 
cmridered  as  amended  in  all  amendable  de- 
fects. This,  however,  is  not  to  be  understood 
tbat  the  bill  Is  to  be  considered  as  amended 
so  as  to  give  it  equity  by  the  averment  or 
averments  of  new.  additional,  or  Independent 
fiicta,  but  only  as  to  amendable  defects  ap- 
parent on  the  face  of  the  bill  from  tbe  aver- 
ments therein  contained.  Blackburn  v.  Fita- 
Serald,  130  Aln.  584,  30  South.  668.  The 
plain  sense  of  tbe  rule  in  taking  the  bill  as 
amended  in  all  amendable  defects  on  a  mo- 
tion to  dismiss  for  want  of  equity  leaves  no 
worn  for  argument  or  reason  for  granting 
time  for  amendment  of  tbe  bill  after  decree 
OD  motion  to  dismiss  for  want  of  equl^. 


The  decree  dismissing  tbe  bill  tor  want  of 
equity  Is  free  from  error. 
Affirmed. 

WBAKLEY,  C.  J.,  and  8IHPSON  and  AN- 
DSBSON,  JJ..  concur. 


HOWABD  V.  STATE. 
(Supreme  Court  of  Alabama.    May  17,  1906.) 

Cbihinaz.  Law  —  Rxobt  to  Copt  or  Ihdjot- 
'  uent^Waiveb. 

Where  defendant  was  arraigned  and  plead- 
ed not  guilty,  and  during  the  10  days  interven- 
ing betweoik  tbe  arraignment  and  trial  did  not 
demand  a  copy  of  tbe  indictment,  the  right  to  a 
copy,  given  by  Bill  of  Klgbta,  I  6,  waa  waived. 

[Ed.  Note. — For  cases  in  point  aes  voL  14, 
Cent  Dig.  Oriminal  Law,  |  1400] 

Appeal  from  Crlmiftal  Court,  Jeflenon 
County;  S.  L.  Weaver,  Judge. 

"To  be  officially  reported." 

Llge  Howard  was  convicted  of  grand  lar- 
ceny, and  appeala  Affirmed. 

Massey  Wilson,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  on  an  Indictment  for  grand 
larceny.  It  appears  from  tbe  record  tbat 
the  defendant  was  arraigned  on  said  indict- 
ment  on  tbe  26th  day  of  November,  1905, 
at  which  time  he  Interposed  bis  plea  of  not 
guilty.  On  tbe  6th  day  of  December,  1906. 
tbe  cause  was  called  for  trial,  at  which  time 
tbe  defendant  demanded  a  copy  of  the  indict- 
ment on  which  he  was  to  be  tried.  The 
court  refused  to  require  that  the  defendant 
be  fnmlsbed  wltb  a  copy  of  the  indictment 
before  proceeding  wltb  the  trial,  but  offered 
to  furnish,  and  did  in  fact  furnish,  the  or^ 
inal  indictment  which  the  bill  of  exceptions 
recites  the  defendant  was  permitted  to  in- 
spect and  use,  and  did  so  Inspect  and  use  tbe 
same.  TiM  bill  of  exceptions  furtbw  recites 
tbat  no  formal  demand  was  made  to  the  clerk 
of  the  court  for  a  copy  before  trial.  The  de- 
fendant excepted  to  tbe  refusal  of  the  court 
to  require  a  copy  to  be  furnished  talm. 

By  Section  6  of  the  Bill  of  Rights  In  tbe 
ConsUtutlon  of  1901  It  U  provided  that  tbe 
accused  in  a  criminal  prosecution  shall  have 
the  right  '*to  douand  tbe  nature  and  cause 
of  tbe  accusation  and  to  have  a  copy  thereof." 
This  right  however,  is  one  that  may  be 
waived  by  the  accused.  On  tbe  facts  stat- 
ed this  court  committed  no  error  In  Its  rul- 
ing. The  defendant  bad  been  Informed  of 
tbe  accusation  against  btm  on  his  arraign- 
ment and  i^eaded  not  gull^.  He  then  de- 
layed until  his  case  was  called  for  trial, 
more  tban  10  days  after  his  arraignment 
before  demanding  a  copy  of  tbe  indictment 
By  this  conduct  he  waived  his  right  to  a 
copy,  and  under  the  circumstances  the  court 
was  under  no  duty  to  require  that  a  copy 
of  tbe  Indictment  be  furnished  him. 
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ThlB  is  tbe  only  qaestlon  presented  by  the 
record,  and  we  fall  to  see  tbat  any  reversible 
error  bas  been  committed.  The  Judgment 
appealed  from  will  be  affirmed. 

Affirmed. 

WEAKLEY,  O.  J.,  and  HABALSON  and 
DBNSON,  JJ.,  concnr. 


LOUISTILLBt  ft  N.  B.  CO.  T.  MUSOAT  & 

LOTT. 

(Supreme  Court  of  Alabama.    May  17,  1906.) 

1.  Railboads  — Cbosbiivq  AcoiDEKT— Will- 
ful AND  Wanton  Misconduct. 

The  act  of  persona  in  charge  of  a  railroad 
train  in  intentionally  running  it  over  a  public 
street  crossing  in  a  city  at  a  speed  more  rapid 
than  tbat  allowed  by  ordinance  is  not  wanton  or 
willful  mtoconduct.  onlesa  tlie  persons  In  charge 
bad  knowledge  and  woe  consdoos  that  injury 
would  probably  result 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  BailroadB,  H  1009, 1010.] 

2.  Teial— I  NBTKuonoNS— Cubing  Bbbob. 

In  an  action  against  a  railroad  company 
for  damages  from  a  crossing  accident,  error  in 
instructing  that  the  servanto  in  chaise  of  the 
train  were  guilty  of  wanton  and  willful  mis- 
conduct if  tbey  intentionally  ran  it  over  tha 
Grossing  at  a  speed  greater  than  that  allowed 
hy  ordinance  was  not  cured  by  a  subsequent 
paragraph  correctly  stating  that  th^  were  only 
chargeable  with  such  miaconduct  if  they  wwe 
conscious  that  their  act  was  likely  to  result  in 
injury. 

Appeal  from  Clrcnit  Oonrt,  Mobile  Connty ; 
Samuel  B.  Brown,  Judge. 

"Not  to  be  <^clally  reported." 

Action  by  Unacat  &  Lott  against  tbe  hajAn- 
Tille  &  NasbTllle  Railroad  Gunpany.  From 
a  Jndemoit  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Gregory  L  Smith,  for  ai^llant  FranclB 
J.  Inge,  for  appellees. 

DENSON,  J.  Tbe  complaint  contains  four 
counts,  two  of  which,  tbe  second  and  fourth, 
count  for  recovery  on  wanton  or  willful  mis- 
conduct on  the  part  of  tbe  defendant's  agents 
or  servants  In  the  management  of  its  train 
or  engine,  while  the  others  are  counts  for 
negligence.  The  Injury  to  plaintiffs'  property 
occurred  at  a  public  street  crossing  in  tbe 
city  of  Mobile,  where  people  and  vehicles 
were  wont  to  pass  frequently.  An  ordinance 
of  the  city,  which  is  a  part  of  the  evidence, 
prohibits  railroad  trains  from  running  at  a 
greater  rate  of -speed  than  eight  miles  per 
hour  within  tbe  limits  of  tbe  city.  There  is 
evidence  tending  to  support  tbe  case  as  made 
by  tbe  second  and  fourth  counts.  The  court, 
ex  mere  motu,  Instructed  the  Jury  with  re- 
spect of  the  second  and  fourth  counts  of  tbe 
complaint  In  the  following  language: 

"On  the  other  two  cotmts  of  tbe  complaint, 
the  second  and  fourth  counts  set  up  that 
this  Injury  happened  at  a  crossing,  a  public 
road  crossing.  In  the  city  of  Mobile,  a  popu- 
lous cit7.  where  people  were  frequently  pass- 


ing and  repassing,  vehicles  and  pedeatrlaiuL 
Well,  tbe  court  wtU  teU  yon  that  tt  Is  tb* 
duty  of  tbe  railroad  company  not  to  ma 
Its  trains,  by  the  ordlnanoe  of  tbe  city,  oto* 
eight  miles  per  boor.  Now  If  you  are  rea- 
sonably sadsfled  from  the  evldoice,  and  the 
bordoi  Is  upon  tbe  plaintiff  to  satls^  tou 
that  these  cars  were  ran  more  than  ^gtat 
miles  an  hour,  and  tbat  those  In  cbai^  of 
the  defendant's  engine,  the  swrants  and 
i^nts,  'Intentionally*  nm  at  a  greater  rate 
of  speed,  and  It  was  likely  to  nm  ova  some- 
body, persons,  pedestrians,  or  wagons  cross- 
ing ther^  and  that  tbcy  'Intentltmally'  ran 
It  at  it  greater  rate  of  speed  than  eight 
miles  an  hoar,  and  In  so  doing  that  this 
driver  was  run  over,  this  wagon  or  mole 
was  nm  against  and  killed*  and  tbe  pn^wty 
destroyed,  why  the  plaintiff  would  be  cn- 
tltled  to  recover. 

"Or  If  yon  believe,  if  yon  are  reasonably 
satisfied  from  the  evld«ice,  tbat  the  railroad 
employes  In  charge  of  this  locomotive  and 
train  were  conscious  of  tbe  surrounding  con- 
ditional, and  tbey  were  conscious  that  they 
were  likely  to  run  over  somebody  nmnlng 
at  that  rate  of  speed,  more  than  eight  miles 
an  hour,  being  conscious  of  the  surround- 
ings and  that  fact,  tbey  recklessly  and  In 
disregard  of  the  consequences  ran  this  train 
or  locomotive  at  that  rate  of  speed,  and  it 
did  result  In  tbe  killing  of  the  mule  and 
destroying  of  the  wagon  and  harness,  or  if 
you  are  reasonably  satisfied  from  all  the 
evidence  those  are  tbe  facts,  as  chai^d  in 
this  complaint,  why  tbe  plaintiff  would  be 
entitled  to  a  verdict,  and  It  would  be  your 
duty  to  so  find." 

Tbe  defraidant  excepted  to  so  much  of  the 
charge  as  Instructed  the  Jury  that,  "If  the 
railroad  onployfis  Intentionally  ran  the  train 
at  more  than  eight  miles  an  hour,  and  that 
It  was  likely  that  it  would  run  over  some 
one,  the  plaintiff  would  be  entitled  to  re- 
cover." The  part  of  the  charge  excepted  to 
Is  contained  In  the  third  sentence  of  the  first 
paragraph  of  the  charge.  It  is  bad.  in  that  It 
falls  to  hypothesize  that  the  act  of  running 
the  train  should  have  been  done  with  a 
knowledge  and  a  present  consciousness  that 
injury  would  probably  result.  Without  this 
it  cannot  be  said  tbat  the  employe  was  guilty 
of  willful  or  wanton  misconduct  of  the  sort 
that  would  fix  liability  on  the  defradant 
L.  &  N.  R.  R.  Co.  V.  Brown,  121  Ala.  221,  25 
South.  60d,  and  authorities  there  cited ;  Orr's 
Case,  121  Ala.  489,  26  South,  35;  L.  &  N. 
R.  R.  Co.  V.  Mitchell,  134  Ala.  261,  32  South. 
735;  M.  &  C.  R.  R.  Co.  v.  Martin,  117  Ala. 
383,  23  South.  231.  But  It  is  Insisted  that 
tbe  part  of  tbe  chaise  excepted  to  must  be 
construed  In  connection  with  Its  context,  the 
part  which  preceded  and  followed  it  and  la 
connection  with  which  It  was  given,  and  that 
when  so  construed  the  court  cannot  be  put 
In  error  for  giving  It,  as  the  last  paragraph 
of  the  charge  correctly  states  tbe  law.  This 
is  the  correct  rule  for  construlnc  tbe  ani 
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durge  of  the  court  Winters  Oase,  182  Ala. 
85.  81  Soatb.  717.  But  then  Sm  notblns 
whldi  precedes  which  qoallflea  the  porUon  ex- 
cepted to,  and  when  we  come  to  that  which  fol- 
lows we  find  that  It  oonatltntes  a  separate  and 
dlBttoct  paragraph  ot  the  charge.  In  other 
words,  the  portion  excepted  to  Is  contained 
In  the  first  paragraph,  wbldi  to  complete 
withtai  IfaB^  and  If  the  Jury  sboald  and  the 
tacts  to  be  as  hypothesised  In  that  paragraph 
tb^  were  told  that  th^  should  retnm  a  ver- 
dict for  the  plalntiOTs.  So  with  respect  of  the 
Kcond  paragraph.  We  cannot  constrae  the 
aeccmd  paragraph  as  being  expluiatory  at  tile 
first  In  short,  they  are  liot  correlatlTes. 
The  concIuricHi  Is  that  the  giving  of  that 
portkm  of  the  charge  excepted  to  Is  error 
for  which  the  Judgment  of  the  court  must 
be  rercrsed. 
Rerersed  and  remanded. 

TZBON,  SIMPSON,  and  ANDERSON,  JJ», 
concur* 


BURNS  T.  GIBBS. 
(Supreme  Court  of  Alabama.    May  10,  190a) 

1.  APPEAI/— RCCOBD— MaTTEBS  TO  BE  ShOWN 

—Bill  or  Exoeftions— Tiuk  of  Signing. 
A  bill  of  exceptions  will  not  be  considered 
00  appeal,  unless  it  appears  by  the  record  that 
it  was  signed  within  the  time  allowed  or  agreed 

UPOQ. 

[Ed.  Note. — ^For  cases  In  point,  see'  toL  ft, 
Cent  Dig.  Appeal  and  Brror,  |  2318.] 

Z  Same— EmENSion. 

An  order  or  agreement  extending  the  time 
for  aigrning  a  bill  of  exceptions  must  afflrmatlve- 
I7  appear  from  the  record  to  have  been  made 
within  the  time  prerloualy  allowed  or  agreed  on, 
or  the  bill  will  not  be  OMisldered  on  appeal. 

Appeal  from  Circuit  Court  Lauderdale 
Oounty;  Ed  B.  Almon,  Judge. 

"Not  officially  reported." 

Action  between  H.  J.  Bunia  and  W.  A. 
GIbbs.  and  from  the  Judgment  the  former 
appeals.  Affirmed. 

John  T.  Aahcrmft  fov  appellant  John 
Hngbaton  and  W.  H.  Mitchell,  for  eN^ellee. 

SIMPSON,  J.  It  appears  from  the  record 
In  Oils  case  that  on  October  31,  1904,  the 
time  for  signing  the  bill  of  exceptions  was 
extended,  by  agreenent,  to  November  16, 
1901.  The  next  agreement  to  extend  the 
time  to  December  IB,  1904,  Is  not  dated,  and 
there  ta  nothing  In  the  record  to  show  when 
It  waa  signed,  and  then  on  the  IStb  of  Decem- 
ber, 1904,  1^  order  ot  the  Jndge  presiding, 
the  time  was  extended  80  days,  "In  addi- 
tion to  time  heretofore  allowed." 

It  has  beok  the  uniform  ruling  of  this 
conrt  that  the  record  must  affirmatlrely 
Aow  that  the  bill  was  signed  within  the 
time  allowed,  or  agreed  on,  and  each  order 
or  agreement  must  be  shown  to  have  beai 
made  before  the  expiration  of  tiie  previous 
one.  As  Indicated,  it  does  not  affirmatively 
qipear  that  the  second  agreement  was  made 


within  the  life  of  the  first  Consequently 
the  bill  of  excepOoDB  cannot  be  considered. 
Morris  T.  Brannen,  108  Ala.  OOffi,  15  Sooth. 
869;  Ala.  Mineral  B.  B.  Co.  v.  Marcus,  128 
Ala.  356,  30  South.  679 ;  Mayor  &  Aldermen 
of  Florence  t.  Irvine,  187  Ala.  277,  S3  South. 
888 ;  Annlston  Blec.  ft  Gas  Co.  Cooper,  136 
Ala.  419,  34  South.  931. 

There  being  no  asslgnmmt  of  error  in  the 
recOTd.  the  Judgment  of  ttie  court  is  affirmed. 

Affirmed. 

.  WBAKLBY,  C.  J.,  and  TTBON  and  AN- 
DBBSON,  JJ.,  concur. 


GOKBB  T.  STATB. 
(Supreme  Court  of  Alabama.  May  19,  1906.) 

1.  Gbiminal  Law  —  Appeal  —  Exceptions  to 
Evidencb—Necessitt. 

The  court  on  appeal  in  a  criminal  case  will 
not  consider  the  question  of  the  illegality  of 
testimony,  where  no  exception  was  taken  there- 
to. 

[Ed.  Note.— For  casea  In  point  see  vol  15. 
Cent  Dig.  Grhnhial  Law,  f  2662^ 

2.  Same— Comuonno  Evidbkob— Rxpubal  or 
Geweral  Chabqe  Dobctuto  AoqurrTAL— 
Pbopribtt, 

Where,  In  a  criminal  case,  there  was  a  con- 
flict in  the  evidence,  the  court  properly  refused 
a  general  charge  in  favor  of  accused. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1714, 1727.  1734.] 

3.  Sake  —  IirsTEUonons  —  AppuoAKurr  to 
Facts. 

Where,  on  a  trial  tax  rape,  the  prosecutrix 
testified  tiiat  her  name  was  "Ida  Parker,**  and 

then  stated  that  she  did  not  know  what  her 
name  was,  and  a  witness  with  whom  the  prose- 
cutor lived  testified  that  she  was  known  as  "Ida 
Parker,"  and  there  was  no  evidence  of  her  hav- 
Ing  had  an;  other  name,  an  Instruction  directing 
an  acquittal  unless  the  name  of  the  prosecutrix 
was  "Ida  Parker"  was  properly  refused. 

4.  Same— Abstbaot  Instbuctions. 

Where,  on  a  trial  for  rape,  the  only  witnew 
to  the  occurrence  waa  the  pruecutrix,  who  tes- 
tifled  that  the  rape  was  committed  by  force, 
an  instruction  that,  if  the  conduct  of  the  prose- 
cutrix was  such  as  to  create  in  the  mind  of 
accused  the  belief  that  she  consented,  tie  must 
be  acquitted,  was  abstract  and  proper^  refused. 

[Bd.  Note.— Fot  cases  in  point,  aee  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1979.] 

5.  Samb— Date  of  Alleged  Offense— Right 
TO  Requieb  State  to  Fix  Date. 

Where,  on  a  trial  for  rape,  accused  had  fnlt 
opportunity  by  eross-ezaminatioa  to  question  the 
witnesses  as  to  the  date  of  the  occurrence,  It 
was  not  error  to  refuse  to  require  the  state  to 
Bx  the  date. 

6.  Sahb^New  Tbeal— DiscBsnoN  of  Tbial 

COUBT. 

An  application  for  a  new  trial  in  a  crimi- 
nal case  IB  addressed  to  the  discretion  of  the 
court,  and  is  not  revisable  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Gent.  Dig.  Criminal  Law.  K  3067-3071.] 

Appeal  from  Circuit  Court.  Monroe  Oounty; 
John  T.  Lackland.  Judge. 

"Not  officially  reported." 

Sonnle  Coker  was  amvlcted  of  rape,  and 
he  appeals.  Affirmed. 


Digitized  by 


Google 


41  SOUTHBBN  BflPOBTBB. 


(Ala. 


At  the  regular  term  of  the  covrt  at  which 
the  iDdictment  was  preferred,  the  record 
and  mlnutra  of  the  court  failed  to  show  that 
a  foreman  was  appointed  for  the  grand  Jury, 
and  the  mhiates  also  failed  to  show  the  Ail- 
ing of  that  body.  At  the  adjourned  term  of 
the  court,  at  which  this  trial  was  had,  the 
solicitor  moved  to  correct  the  record  nunc 
pro  tunc,  so  as  to  show  the  facts  as  they 
really  were — that  a  foreman  was  appointed 
end  that  the  grand  Jury  was  properly  filled 
by  the  court.  This  motion  was  granted. 
The  defendant  moved  the  court  to  quash  the 
Indictment  on  acconut  of  these  alleged  de- 
fects, and  the  court  overruled  his  motion. 
The  defendant  requested  the  following 
charges,  which  the  court  refused:  Charge  2: 
"The  court  charges  the  Jury  that,  unless  they 
believe  the  name  of  the  prosecutrix  Is  Ida 
Parker,  they  will  acquit  the  defendant" 
Charge  6:  "The  court  charges  the  Jury  that, 
if  the  conduct  of  the  prosecutrix  towards 
the  defendant  at  the  time  of  the  alleged  rape 
was  such  as  to  create  In  the  mind  of  the  de- 
fendant the  honest  belief  reasonably  enter- 
tained that  she  had  consented,  they  must 
acquit  the  defendant"  The  defendant  moved 
the  court  to  require  the  state  to  fix  the  date 
upon  which  the  allied  crime  was  com- 
mitted, and  the  court  refused.  There  was  a 
motion  for  a  new  trial,  which  the  court  over- 
ruled. 

Bamett  ft  Bugg  and  J.  N.  Miller,  for  ap- 
pellant Mflssey  Wilson,  Atty.  Gen.,  for  the 
State. 

SIMPSON,  J.  The  appellant  was  tried 
and  convicted  of  the  offense  of  rape,  and  bis 
punishment  fixed  at  death.  The  exceptions 
with  regard  to  the  organization  of  the  grand 
jury  are  without  merit  This  matter  was 
fully  examined  and  determined  by  this 
court  In  the  case  of  Shirley  t.  State,  40  South. 
200. 

This  court  cannot  consider  the  matter  of 
the  illegality  of  the  testimony  In  regard  to 
complaint  of  prosecutrix  giving  the  particu- 
lars of  the  offense,  as  no  exception  was  taken 
to  the  same. 

There  being  conflict  In  the  evidence,  the 
court  properly  refused  to  give  the  gmeral 
chfir^  In  favor  of  the  defendant 

There  was  no  error  In  the  refusal  of  .the 
court  to  give  the  second  charge  requested  by 
the  defendant  The  prosecutrix  herself  testi- 
fied that  her  name  was  Ida  Parker,  though 
she  did  in  the  next  breath  say  that  "as  a 
matter  of  tact  she  did  not  know  what  her 
name  was."  The  witness  Ida  Lewis,  with 
whom  she  lived,  testified  that  she  knew  her 
as  Ida  Parker.  There  was  no  evidence  of  her 
ever  having  had  any  other  name.  It  suf- 
ficiently appears  that  tiiat  was  the  name  she 
was  known  by. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  charge  6,  requested  by  the  de* 
foidan^  as  it  was  abstract.  The  only  wit- 


ness to  the  occurrence  was  tilie  prosecutrix 
herself,  and  she  testified  that  it  was  hj 
force. 

There  was  no  error  In  the  refusal  of  the 
court  to  require  the  state  to  fix  the  day  when 
the  offense  was  committed.  The  defendant 
tiad  full  opportunity  by  cross-examlnatlOQ  to 
question  the  witnesses  as  to  the  day,  and,  It 
they  had  fixed  a  different  time,  In  their  pre- 
vious examination  It  could  have  been  brooght 
out  and  gone  to  their  credibility. 

Applications  for  a  new  trial  la  criminal 
cases  are  addressed  to  the  sound  diseretloa 
of  the  court,  and  are  not  revleable  in  tblt 
court  Thomas  t.  State,  189  Ala.  SO,  85, 
8S  South. 

Tbe  judgment  of  the  court  !■  afflrmed. 

WBAKLEY,  C.  J.,  and  HARALSON  and 
DOWDSLL,  JJ.,  concur. 


MAREHAM  et  al.  v.  WALLACE. 
(Supreme  Court  of  Alabama.  May  19.  1906.) 

M0BTOA.QES— BqniTABLB  LiBH— Saue  on  Exe- 
cution—PaioBiTiES. 

A  debtor  executed  to  his  creditor  an  initnf 
ment,  in  form  a  mortgage,  to  secure  the  debt. 
It  was  not  attested  by  a  witness  nor  acknowl- 
edged. Held,  that  the  instrument  created  an 
equitable  lien  on  the  land  described  in  favor  of 
the  creditor,  which  equity  would  enforce  as 
against  a  subsequent  purcluuer  under  execu- 
tion against  tbe  debtor  with  notice. 

[Bd.  Note. — For  cases  in  point  vol.  86^ 
Gent  Dig.  Mortgages,  ||  48-Sft] 

Appeal  from  Chancay  Court,  lAwrcuce 
Coun^;  W.  H.  Simpscm,  Chancellor. 

"To  be  officially  reported." 

Suit  by  W.  K.  Wallace  against  Elizabeth 
M.  Markham  and  others.  From  a  decree 
for  the  complainant  defendants  appeal.  Af- 
firmed. 

Kirk.  Carmlchael  A  Bather,  for  iqipellants. 
W.  W.  Callahan,  tm  appeileck 

HARALSON.  J.  It  appears  that  tbe  bill 
was  filed  on  February  19,  1902,  by  complain- 
ant William  K.  Wallace,  against  Elizabeth 
M.  Markham  and  others,  defendants,  the 
heirs  at  law  of  J.  T.  Pettlt,  deceased. 

It  is  alleged,  that  on  May  15.  1873,  B.  T. 
SImms  was  Indebted  to  James  H.  McDonald 
in  the  sum  of  $550.00,  evidenced  by  bis 
promlsaory  note  of  that  dat^  payable  twelve 
months  after  date,  and  that  on  May  23,  1873, 
the  said  E.  T.  Slmms,  for  the  purpose  of  se- 
curing the  payment  of  said  note,  executed 
to  said  McDonald,  "a  written  inetrom^t  or 
mortgage  on  the  lands"  described  in  tbe  bill, 
which  was  filed  for  record,  on  the  18th  of 
June,  1876,  and  was  duly  recorded  in  the 
probate  office,  on  the  13th  of  March.  1871 
Said  instrument,  In  form  a  mortgage,  wtm 
not  attested  by  a  witness,  nw  aAnowledged 
by  said  Simms. 

It  is  further  shown,  that  on  the  8d  of 
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Marcb,  1881,  satd  note  and  mortgage  were 
unsatisfied,  and  that  Thomas  D.  SlmmB  was 
tbe  owner  and  In  posaeeslon  of  said  note  and 
mortgage,  and  on  said  date,  said  Thomas  D. 
Simms  delivered  said  note  and  mortgage,  and 
transferred  the  same  without  recourse,  to 
complainant,  for  a  consideration  of  aboat 

;8oo.oo. 

It  Is  further  shown,  that  B.  T.  Slmms  was, 
at  the  time  of  the  execution  of  said  note  and 
mortjrage  an  unmarried  man;  and  on  April 
4,  1ST6,  he  entered  Into  a  marriage  contract 
with  Mollie  De  Oraffenrled,  whereby  he  set- 
tled by  deed  upon  her,  for  the  term  of  her 
natural  life,  the  lands  described ;  that  said 
marriage  contract  was  In  writing  and  pro- 
Tided,  that  the  conveyance  to  said  MoUIe  De 
Graffenrled,  was  made  subject  to  the  mort- 
gage of  $550.00  executed  by  said  E.  T.  Slmms 
to  eald  McDonald  on  said  lands  described  In 
section  10  of  the  bill ;  that  upon  the  death 
of  said  Mollle,  the  lands  were  to  revert  to 
the  said  E.  T.  Simms,  his  hetrs  and  assigns 
forever.  This  marriage  contract  and  convey- 
ance were  duly  acknowledged  on  the  20th 
of  the  same  month. 

It  Is  further  shown,  that  on  the  7th  of 
December,  1881,  said  B.  T.  Slmms  and  his 
wife,  Mollle.  for  and  In  consideration  of 
11,600.00.  paid  to  them  by  William  K.  Wal- 
lace (the  complainant),  sold  and  conveyed 
to  blm  the  lands  described  In  their  deed  to 
him,  consisting  of  400  acres,  (or  one-half 
of  the  800  acres)  of  the  lands  described  In 
said  instrument  or  mortgage  by  said  E.  T. 
Simms  to  said  McDonald,  and  In  section  2 
of  the  bill,  which  said  lands  are  the  subject 
of  litigation  In  this  suit  This  deed  was  filed 
for  record,  on  the  6th  of  January,  1882,  and 
was  recorded  on  the  7th  of  that  month. 

It  is  alleged,  that  tbe  note  and  mortgage 
referred  to  in  the  bill,  were  owned  by  com- 
plainant, W.  K.  Wallace,  on  the  7th  of  De- 
cember. 1881,  the  date  of  the  deed  from  said 
E.  T.  Slmms  and  wife  to  him ;  that  said 
mortgage  only  conveyed  an  equitable  Inter- 
est in  the  lands  to  said  McDonald,  and  tbe 
transfer  to  complainant  did  not  contain  any 
apt  words  of  conveyance;  that  In  order  to 
procure  said  mortgage,  it  would  have  require 
ed  a  bill  In  equity,  which  would  have  en- 
tailed a  great  expense,  annoyance  and  delay, 
and  to  prevent  this,  complainant  agreed  to 
satisfy  the  mortgage  and  pay  Mrs.  Mollle  F. 
Simms,  In  cash,  the  difference  between  the 
mortgage  debt,  and  sixteen  hundred  dollars, 
the  expressed  consideration  of  the  deed,— 
to  procure  ber  signature  thereto,  and  that 
Mrs.  Slmms  was  claiming  rights '  in  said 
property  under  said  marriage  contract  be- 
tween herself  and  said  E.  T.  Slmms.  It  was 
also  shown,  that  the  true  value  of  the  lands 
conveyed  to  complainant  by  said  Slmms  and 
wife,  did  not  exceed  the  amount  due  on  the 
mortgage;  that  the  satisfaction  of  the  mort- 
t^ee  Indebtedness  was  alt  the  consideration 
moving  between  complainant  and  B.  T, 
4180.^-20 


Slmms,  and  that  all  that  was  paid  by  com- 
plainant to  said  Mra.  Slmms,  was  paid  to 
acquire  her  signature  to  the  deed,  and  a  re- 
lease of  her  alleged  interest  In  said  lands  by 
virtue  of  her  marriage  contract  and  thus  by 
such  arrangement  and  transaction  avoid  the 
litigation  that  would  have  necessarily  follow- 
ed ber  refusal  to  sign  said  deed. 

It  Is  again  averred  in  tbe  bill,  that  on 
October  24,  1881,  Pettit  &  Simpson,  a  part- 
nership composed  of  J.  T.  Pettit  and  William 
Simpson,  recovered  a  judgment  In  the  cir- 
cuit court  of  Lawrence  county  against  E.  T. 
I  Simms  In  the  sum  of  $1,092.S0,  and  on  No- 
I  vember  19,  ISSl,  execution  was  Issued,  and 
i  on  March  17,  1882,  the  sheriff  of  tbe  county, 
I  claiming  to  act  by  virtue  of  process  Issued 
I  on  said  judgment,  executed  to  J.  T.  Pettit, 
j  as  a  purchaser  at  sheriff's  sale,  a  deed  to  tbe 
'  lands  In  question. 

j     The  defendants,  on  the  9th  of  December, 

1901,  commenced  In  the  circuit  court  of  Law- 
;  rence  county,  their  action  to  recover  the  poa- 
i  session  of  tbe  lands  in  controversy,  and  this 

bill  was  to  enjoin  that  action. 
I    Tbe  chancellor  rendered  a  decree  granting 
I  relief  to  complainant  and  decreed  that  the 
I  Injunction  theretofore  granted  In  the  cause 

be  made  perpetual ;  that  tbe  deed  of  Simms 
:  and  wife  of  December  7,  1881,  was  effectual 

to  pass  and  did  pass  to  complainant  tbe  es- 
I  tate  and  interest  of  the  grantors  therein, 

both  legal  and  equitable,  against  the  claim  of 
j  title  asserted  by  respondents  In  their  answer 
I  and  cross-bill,  and  their  cross-bill  was  dls- 
I  missed ;  that  the  sheriffs  levy  and  sale  of 
j  the  lands  Involved  in  this  suit  conferred  no 
{  right  or  title  in  said  respondents,  paramount 
I  to  that  of  the  complainant,  Wallace,  and  the 
I  deed  executed  by  tbe  sheriff  on  the  17th  of 
I  March.  1882,  to  J.  T.  Pettit  waa  a  cloud  on 
j  complainant's  title,  and  as  such  was  can- 
I  celled  and  annulled   It  should  be  added,  that 

defendants  filed  a  cross-bill  on  the  theory 
,  that  their  right  to  tbe  lands  waa  superior 
I  to  that  of  complainant 

I     The  controlling  question  in  this  case  Is, 
I  whether  the  complainant  has  an  equitable 
I  Hen,  right  or  claim  to  tbe  lands  descril)ed  In 
,  tbe  bill,  superior  to  the  lien  claimed  by  de- 
fendant which  a  court  of  equity  will  enforce. 
Upon  that  question,  resort  must  be  had  to 
the  instrument  executed  by  E.  T.  Simms  to 
J.  H.  McDonald,  of  date  the  23d  of  May. 
I  1873,  and  the  deed  by  said  Slmms  and  bis 
j  wife  Mollie,  of  date  the  7th  of  December, 
I  1881,  read  In  tbe  light  of  the  circumstances 
j  surrotmdlng  the  parties  at  the  time  they 
were  made.   What  purports  to  be  a  mortgage 
I  of  the  23d  of  May,  1873,  as  has  appeared, 
was  not  witnessed  or  acknowledged.   It  had 
operative  words  of  conveyance,  and  purported 
to  be  given  to  secure  a  note  for  $560.00  ex- 
ecuted to  McDonald  by  said  Slmms,  on  the 
15th  of  May,  1873,  eight  days  previous  to 
aaid  instrument,  Intended  as  a  mortgage. 
Ab  was  said  In  Newlln  t.  McAfee,  64  Ala. 
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364,  "The  form  of  the  agreement  la  not  ma- 
terial :  operative  words  of  conveyance  are 
not  essential  to  tbe  creation  of  a  charge,  or 
trast,  which  a  court  of  equity  will  enforce  as 
a  mortgage.  It  is  tbe  intention  of  tbe  par- 
ties to  charge  particular  property,  rights  of 
property,  or  credits,  with  tbe  payment  of 
debts,  which  the  court  wIH  regard.  When 
that  Intention  is  deduclble  from  their  agree- 
ment, the  court  will  give  effect  to  It,  and  the 
equity  created  will  prevail  against  all  others 
than  Innocent  purchasers  for  value." 

"Every  written  contract  which  shows  an 
Intention  to  charge  some  particular  property, 
therein  described  and  IdentlSed,  with  a  debt 
or  other  obligation,  creates  an  equitable  Hen 
on  such  property."  19  Am.  A  Eng.  Bncy. 
Law  (2d  Ed.)  IS. 

"The  form  or  particular  nature  of  the 
agreement  which  shall  create  a  Hen  Is  not 
very  material,  for  equity  looks  at  the  final 
Intent  and  purpose  rather  than  at  the  form ; 
and  if  the  Intent  appear  to  give,  or  to  charge, 
or  to  pledge  the  property,  real  or  personal,  as 
a  security  for  an  obligation,  and  tbe  property 
Is  so  described  that  the  principal  things  ln< 
tended  to  be  given  or  charged  can  be  sufB- 
ciently  identified,  the  Hen  follows.  •  •  • 
The  intent  to  give  a  security  being  clear, 
equity  will  treat  tbe  instrument  as  an  exec- 
utory agreement  for  such  security."  3  Pom. 
Eq.  Ju.  8  1237. 

"A  parol  agreement  by  a  debtor  that  cer- 
tain  personal  property  belonging  to  him 
should  stand  good  for  his  indebtedness,  not 
accompanied  by  a  delivery  or  chat^e  of  pos- 
session, does  not  convey  tbe  legal  title,  but 
creates  an  equitable  Hen  merely,"  which  may 
be  enforced  by  resort  to  a  court  of  equity. 
Jackson  v.  Rutherford,  78  Ala.  166;  Bush 
T.  Gamer,  73  Ala.  1G6. 

Upon  the  foregoing  principles,  It  would 
seem  there  ia  no  difficulty  In  declaring  that 
tbe  instrument  of  BImms  to  McDonald,  of  the 
23d  of  May,  1873,  created  an  equitable  lien 
on  the  lands  therein  described  In  favor  of 
said  McDonald,  which,  under  tbe  facta  stat- 
ed. In  the  bin,  accrued  to  the  complainant, 
such  as  a  court  of  equity  will  enforce,  and 
of  which,  the  defendants  having  notice,  Is 
superior  to  their  claim  arising  from  the 
purchase  of  their  ancestor  J.  T.  Pettlt,  un- 
der his  execution  against  E.  T.  Slmms,  on 
the  17th  day  of  March,  1SS2.  Pettlt  pur^ 
chased  with  notice  of  complnlnant's  superior 
lien,  derived  and  maintained  under  transfers 
and  conveyances  from  said  McDonald.  If 
complainant's  equitable  Hen  was  superior  to 
defendants',  there  was  do  room  for  their 
cross-blU.  which  was  properly  dismissed  by- 
tbe  court  below. 

We  discover  no  error  In  the  decree  of  the 
chancery  court  and  It  Is  affirmed. 

Affirmed. 

WRAKLBT,  C.  J.,  and  DOWDELL  and 
SIMPSON,  JJ.,  concur. 


HENDRICKS  T.  CSLEUHONS. 
(Supreme  Court  of  Alabama.  May  1%  1906.) 

1.  liANnLoan  Ann  Tenant— CBOiPPXira  Con- 
tract— Tknanot  in  OoMiion, 

Under  Code  1896,  8  271!^  declaring  that 
when  one  party  farniBueB  the  land  and  a  team 
to  cultivate  it  and  another  party  furnishes  the 
labor,  with  stipulations  to  divide  the  <3vp,  h 
contract  of  hire  shall  be  held  to  exi«t,  a  con- 
tract which  contains  all  the  elements  named  id 
the  statute,  but  in  addition  provides  that  each 
party  shall  furnish  one-half  of  tbe  ferUllzers 
to  be  used  in  making  tbe  crop,  ia  not  a  con- 
tract of  hire,  but,  under  section  2700,  providing 
that  oeraons  raising  crops  by  joint  contribu- 
tions in  such  manner  as  to  make  them  tenants 
in  common  sbaU  have  a  lien  for  their  shares, 
creates  a  tenancy  in  common  between  the  par- 
ties aa  to  the  crops  grown. 

lEA.  Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Landlord  and  Tenant,  H  1849-1356.] 

2.  Tenancy  in  Common— SeavicEa  of  Co- 
Tenant— Becovebt  roB  Sesviceb. 

Where  a  minor  performed  aervlces  In  rab- 
Ing  a  crop,  to  one-half  of  which  he  was  entitled 
under  his  contract  with  the  owner  of  the  land 
on  which  It  was  raised,  neither  he  nor  his  mt- 
ent  could  recover  from  the  owner  of  the  land 
the  value  of  ^e  minor's  services. 

[Ed.  Note. — For  cases  in  point  see  voL  45, 
Gent  Dig.  Tenancy  in  Common,  |  93.] 

Appeal  from  Oraeva  Connty  Ooorti  P.  N. 
Hickman,  Judge. 

"To  be  offldally  reported.** 

Action  by  t^dla  Clemmons  against  George 
H.  Hendricks.  From  a  judgment  for  plain- 
tiff, defoidant  appeals.  Reversed  and  re- 
manded. 

W.  O.  Mnlkey,  for  appeUant  G.  D.  Ca^ 
mlchael,  tor  appellee. 

DOWDELL,  J.  Thla  la  a  rait  on  the  com- 
mon counts,  brought  by  the  appellee,  who 
was  plaintiff  In  the  court  bdow,  to  recover  of 
the  defendant  reasonable  value  tar  the  serv- 
ices of  her  minor  son,  rendered  by  tbe  lat- 
ter to  the  defendant  The  evidence  ^scloees 
that  tbe  plalntlfTs  son,  who  was  a  minor 
about  17  years  of  age,  contracted  with  the  de- 
fendant tor  tbe  rent  of  a  farm  to  be  woiAced 
by  him  on  a  plan  known  and  called 
halves";  that  Is  to  say,  on  a  plan  for  an 
equal  division  of  tbe  crops  raised  on  the  land. 
The  defoidant  was  to  furnish  the  Und  and 
team  to  cultivate  the  aam^  and  irialntlfTs 
son  to  furnish  the  labor.  The  contract  tuv 
ther  provided  that  each  was  to  furnish  one- 
half  of  the  fertilizers  to  be  used  on  the  land 
In  tbe  cultivation  of  the  crops. 

It  la  insisted  by  counsel  for  appellee  that 
under  the  law  (section  2712,  Code  of  1896) 
this  was  a  contract  of  hire,  and  that,  tbe 
defendant  having  so  contracted  with  plain- 
tiff's minor  son  without  her  cmisent  or  au- 
thority, and  having  received  the  benefit  of  his 
services,  he  Is  liable  to  her  for  the  ralue  of 
the  same.  The  law  Is  well  settled  that  the 
parent  Is  entitled  to  the  aervices  of  his  minor 
child,  and  that  one  who  receives  the  benefit 
of  such  services  Is  liable  therefor  to  the 
parent   Such  la  the  general  role  of  the  law. 
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There  mtiBt,  however,  exist  a  contract  of  hire, 
expreM  or  Implied,  and  under  which  Bfrrrlee 
is  rendered  and  received.  But  for  the  statute 
It  is  dear  that  the  contract  vould  not  be  one 
of  hire,  and  It  could  not  be  said  under  such 
contract  that  the  defendant  had  received  the 
beneflt  of  services  rendered  by  the  other  con- 
tracting party,  and  for  which  at  law  he  would 
be  liable.  Does  the  contract  shown  by  the 
evidence  in  the  case  fall  within  the  terms  of 
the  statute?  We  think  not  The  statute 
provides  as  follows:  "Wh«i  one  par^  fur- 
nishes the  land  and  the  team  to  cultivate  it 
nnd  another  party  furnishes  the  labor,  with 
stipulations  express  or  Implied,  to  divide  the 
crop  between  them  In  certain  proportions,  the 
contract  of  hire  shall  be  held  to  exist,"  etc. 
80  much  the  contract  in  question  contained. 
It,  however,  did  not  atop  with  this,  but  went 
a  Btep  further  and  provided  that  each  party 
should  furnish  one-half  of  the  fertilisers  to 
be  used  in  making  the  crop.  This  additional 
provision  to  the  contract  took  It  without  the 
Influence  of  section  2712,  and.  being  without 
the  statute  It  cannot  be  said  to  be  a  contract 
of  hire.  The  contract  was  such  a  one  as,  un- 
der section  2760,  created  a  tenancy  Id  common 
between  the  defendant  and  the  plalnttlTa 
minor  son  of  the  crops  grown. 

The  services  rendered  by  the  minor  son  In 
bis  performance  of  hla  part  of  the  contract 
were  for  his  own  benefit  In  raising  the  crops, 
In  which  he  was  to  have  an  equal  share,  and 
were  not  services  rendered  as  such  for  the 
defendant,  and  for  which  he  could  make  the 
defendant  liable  in  an  action  at  law  for  the 
value  of  his  services.  If  the  minor  son  could 
not  by  next  friend  maintain  an  action  against 
the  defendant  for  the  value  of  his  services 
j»erformed  under  the  contract,  we  are  unable 
to  see  how  the  parent  could  maintain  such 
an  action.  Under  the  foregoing  view,  our 
orilnlon  Is  that  the  trial  court  erred  in  the 
Judgment  rendered.  The  Judgment,  there- 
fore, will  be  reversed,  and  the  cause 
manded. 

Reverted  and  remanded. 

WBAKT^ET,  a  X,  and  HARAIiSON  and 
SIMPSON.  concur. 


80TITH  A  N.  A.  R.   00.  t.  ALABAMA 

GREAT  SOUTHERN  R.  CO. 

(Snpreme  Court  of  Alabama.  May  19,  1906.) 

IsnmcnoH— EmoimNo  Actiok  ot  Eject- 
HBirr. 

Salt  to  enjoin  an  action  of  ejectment  may 
be  maintained  to  let  in  the  equitable  defense 
that  complainant,  having  poesesalon  of  tlie  land, 
pat  valuable  Improvements  on  It  for  the  onera- 
tkm  and  maintenance  of  Its  railroad;  the  land- 
owner knowing  of  end  acquiescing  therein. 
^[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Ejectment,  SI  107-114;  vol.  27. 
Cent  Dig.  Injunction,  H  80,  Sai 

Appeal  from  Chancery  Court,  JeCterson 
County;  John  C.  Carmichael,  Chancellor, 
'^'ot  ofBdally  reported." 


Suit  by  the  Alabama  Great  Southern  Rail- 
road Company  against  the  South  ft  North 
Alabama  Railroad  Company.  Decree  for 
complainant.  Bespwident  appeals^  Affirmed. 

Tillman,  Qrub,  Bradley  ft  Moirow.  for  ap- 
pellant.  A.  T.  London  and  A.  O.  Smith,  for 
appelle& 

DOWDELL,  J.  The  appeal  In  this  case  is 
taken  from  tbe  final  decree  of  the  chancellor, 
rendered  upon  a  snbmiaalon  of  the  case  upon 
the  pleadtngB  and  evidence.  When  this  case 
was  here  on  a  former  appeal  (S.  ft  N.  Ala. 
R.  R.  Co.  T.  A.  O.  S.  R.  R.  Co.,  102  Ala.  286, 
14  South.  747)  the  law  of  th?  case  was  then 
settled,  and  we  need  only  refttr  to  what  vaa 
then  said  for  a  final  detmninatlon  of  the 
cause  on  the  facts  disclosed  by  the  evidence 
in  the  present  appeaL  It  snfflciently  appears 
from  the  evidence  tfaal^  in  the  tnterhn  be- 
tween the  decree  of  the  chancery  court  in  the 
case  <a  Elyton  Land  Ca  v.  S.  ft  M.  Ala.  R.  R. 
Co.  et  al.,  in  the  year  1881,  and  the  commence- 
ment of  the  ejectment  suit  by  the  South  ft 
Nortti  Alabama  Railroad  Company  agabist 
the  Alabama  Great  Sonthem  Railroad  Com- 
pany In  the  drcnlt  court  ot  Jefferson  county 
In  tfie  year  1884,  the  Alabama  Oreat  Sontli- 
em  RiUlroad  Cconpany,  the  complainant  taer^ 
had  possession  of  the  strip  of  land  In  que»> 
tion,  and  while  in  audi  possesslim  put  Talna^ 
ble  Improranents  upon  said  land  f(v  the 
operation  and  maintenance  of  its  railroad, 
and  that  this  was  acquiesced  in  by  and  with 
knowledge  on  the  part  of  the  reqiondent, 
the  South  ft  North  Alabama  Railroad  Com- 
pany. Ai^lylng  the  law  laid  down  on  tlw 
former  appeal  to  this  state  of  facts,  the 
chancellor  rendered  the  decree  appealed  from, 
granting  the  complainant  relief,  and  his  de- 
cree will  be  here  afllrmed. 

WEAKLET,  G.  J.,  and  HARALSON  and 
SIMPSON,  J  J.,  ccncnr. 


SMITH  T,  BIRMINGHAM  RT.,  LIGHT  & 

POWER  CO. 
(Snpreme  Court  of  Alabama.  May  19,  1906.) 

1.  Gabsiebb— WBonovtiL  DuTH  or  Pabsbh- 

GKB— PLEADINO. 

In  an  action  for  the  death  of  a  person  In 
attemptins  to  board  an  electric  car,  the  count 
not  averrms  that  the  decedent  was  attempting 
to  board  the  train  at  a  station  provided  for 
passengers,  or  at  a  place  where  It  was  usual 
or  customary  to  receive  passengers,  or  that 
he  was  invited  or  knowingly  permitted  to  board 
the  car  by  an  authorized  servant  of  the  com* 
pany,  or  that  he  was  in  any  manner  acrented 
as  a  passenger,  ia  demurrable  as  failing  to  show 
the  relation  of  carrier  and  passenger. 

[Ed,  Note.— For  cases  in  point,  see  vol.  9l 
Cent.  Dig.  Carriers,  {  1276.]  • 

2.  Appeal— Haxulbss  Ebboa— ExcLCsioir  or 

EVIOERCB. 

In  an  action  for  death  of  a  person  attempt? 
ing  to  board  a  street  car  at  the  intersection  of 
the  street  car  line  with  a  railroad  track,  the  ex- 
clusion by  the  court  of  a  question  whether  a 
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certain  track  of  the  railroad  company  had  been 
built  since  decedent  was  killed  was  without 
injary,  where  the  wItneM  was  afterwards  per- 
mitted to  testify  that  no  track  had  been  built 
since  that  time. 

[Ed.  Note.— For  c&ses  In  point,  see  vol.  8, 
Gent.  Dig.  Appeal  and  Error,  H  4161-4170.] 

8.  Death  —  Action  —  Admissibilitt  of  Eti- 

DENOE. 

Under  Code  1886,  S  27,  anthorizing  the  re- 
covery for  death  caused  by  wrongful  act  of  audi 
damages  as  a  jury  may  assess,  evidence  of  the 
age  of  decedent  is  inadmissibile ;  the  only  dam- 
ages recoverable  being  punitive  damages. 
4.  Trial  —  Bbceftion  or  Evidence  —  Objeo 
TI0N8— Motions. 

Where  a  question  to  a  witness  was  not  ob- 
jected to,  a  motion  to  exclude  the  answer  was 
properly  denied. 

lEd.  Note.— For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  242-244.1 

6.  Garbiebs  —  Death  of  Pabsenqeb  —  Reis- 
VANOY  OF  Evidence. 

In  an  action  for  the  death  of  a  person  at- 
tempting to  board  a  street  car,  evidence  that  the 
place  where  he  attempted  to  board  the  car  was 
om  where  people  were  passing  and  tepassing 
generally  was  not  relerant  to  the  issue  whether 
It  was  one  of  the  stopping  places  of  the  com- 
pany's cars. 

6.  Evidence— Opinions. 

In  an  action  for  the  death  of  a  person  at* 
tempting  to  Imard  a  street  car,  where  a  witness 
testified  that  the  car  did  not  slow  up  as  de- 
ceased attempted  to  get  on  It,  his  further  state- 
ment that  deceased  was  not  thrown  from  the 
car  by  any  jerking  in  its  movement  was  not  ob- 
jectiwable  as  a  conclusion  of  the  witness. 

7.  AppEAt  —  Review  —  Discbetion  of  Trial 
GouBiv-RBCEFnon  of  Evidence. 

In  an  action  for  the  death  of  a  person  at- 
tempting to  board  a  street  car,  the  refusal  of 
the  court  to  permit  a  witness  for  the  plaintiff, 
when  introduced  in  rebuttal,  to  repeat  his  testi- 
mony as  to  where  the  car  stopped,  will  not  be 
reviewed  on  appeal. 

8.  Cabbiers— Death  of  Passenoeb— Liabujtt 
OF  Cabbiee. 

Where  the  death  of  a  person  attempting  to 
board  a  street  car  was  caused  by  the  perking  of 
tlie  car,  the  street  car  company  is  liable  only 
if  the  attempt  was  made  at  a  regular  stopping 
place,  or  a  place  where  It  was  the  habit  of  the 
company  to  take  on  or  discharge  passengers. 

[Ed.  Note.— For  cases  in  point,  see  voL  9, 
Gent  Dig.  Carriers,  {  1159.] 

9.  Tbial— Instructions— SuFFiciEWCfT. 

Where  the  only  error  urged  in  the  giving  of 
charges  is  that  they  are  misleading  and  tend  to 
confuse  the  jury,  they  do  not  present  ground 
for  rerersai. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Trial,  S  689.1 

10.  Cabriebs  — Injurt  to  Passenoeb  —  Con- 
tbibutobt  negligence. 

Where  a  person  attempts  to  board  a  car  in 
the  nighttime,  when  the  train  Is  runuing  from 
four  to  six  miles  an  hour,  and  when  he  is  in- 
cumbered by  a  bundle,  he  Is  guilty  of  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  S  1369.] 

11.  Same— iNSTBUcnrioNB. 

In  an  action  for  death  of  a  person  attempt- 
lag  to  board  a  west-bound  street  car  at  the  inter- 
section of  the  car  line  with  a  railroad,  an  instruc- 
tion that  if.  after  the  motor  car  had  crossed  the 
west  railroad  track,  the  decedent  was  staading 
at  a  place  near  a  pole  between  the  west  railroad 
trek  and  the  main-line  track,  then  the  conduc- 
tor did  not  have  to  look  out  tor  bim  when  the 
car  stopped.  If  it  did  not  stop  west  of  the  trans- 
fer trac^  was  not  error. 


12.  Saub. 

In  an  action  for  death  of  a  person  attempt- 
ing to  board  a  street  car,  an  Instruction  ba^s^ 
the  street  car  company's  liability  on  the  negli- 
gence of  the  conductor  and  motorman  was  not 
erroneous  because  It  ignored  the  presence  of  the 
street  flagman  and  the  train  dispatcher  on  the 
car  at  the  time  of  the  accident,  where  the  evi- 
dence did  not  show  that  these  persons  had  any 
duties  with  reference  to  the  discharge  of  pas- 
sengers or  that  they  saw  the  decedent  In  time 
to  sava  him. 

13.  Sahb. 

In  an  action  for  the  death  of  a  person  at- 
tempting to  board  a  street  car,  where  there  was 
no  evidence  to  show  wanton  or  intentional  mis* 
conduct  of  the  street  ear  employes,  or  to  show 
that  they  knew  decedent  was  In  peril,  an  in- 
struction that.  If  decedent  attempted  to  board 
defendant's  car  at  a  place  where  they  did  not 
luoally  or  frequently  stop  to  take  on  or  let  oS 
passengers,  the  jury  must  find  for  the  defend- 
ant, was  not  error. 

14.  New  Tbial— Gbounds— Newlt  Disoovebeo 
Evidence. 

Where  newly  discovered  evidence  Is  merely 
cumulative,  and  ft  Is  not  satisfactorily  shown 
that  due  diligence  was  nnavallingly  used  to  dis- 
cover It  prior  to  the  trial,  it  does  not  present  a 
ground  for  a  new  trial. 

[Ed.  Note.— For  cases  In  point,  see  vol.  87. 
Gent.  Dig.  New  Trial,  U  210-214,  218-220.] 

Appeal  from  Citjr  Ooort  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"Not  officially  reported." 

Action  by  Electa  O.  Smith  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

The  first  count  was  In  the  following  words: 
"The  plaintiff,  who  brings  this  suit  Id  her 
capacity  as  administratrix  of  the  estate  of 
Robert  Man,  deceased,  claims  of  the  defend- 
ant the  sum  of  $26,000  as  damages,  tor  that 
heretofore  on  the  8d  day  of  May,  1902;  de- 
fendant was  the  common  carrier  of  passen- 
gers for  hire  and  reward  by  means  of  a 
car  or  cars  operated  or  propelled  by  elec- 
tricity upon  a  street  railway  running  in  and 
from  the  dty  of  Birmingham,  along  First 
avenue,  to  the  town  of  East  Lake,  in  Jeffer* 
son  county;  that  on  said  day  defendant  was 
operating  one  of  said  cars  as  aforesaid,  at- 
tached to  which  was  a  trailer  car,  both  of 
which  were  going  from  said  dty  of  Blr> 
mlngham  towards  said  East  Lake;  and  plain- 
tiff says  Intestate  was  engaged  In  Uie  act 
of  boarding  said  front  car,  to  be  carried  hr 
defendant  as  Ite  passeiiger  on  same,  and 
while  plaintiff's  aald  intestate  was  so  engaged 
as  aforesaid,  and  sidd  car  or  cara  were  at  a 
point  on  said  street  railway  on  First  avoine 
at  or  near  where  said  aTenoe  Is  intersected 
by  the  tracks  of  the  Lonlsvllle  ft  NasbvlUe 
Railroad  Oompany,  near  Sloss  Furnace,  In 
said  oonnty,  said  car  or  curs  were  Jerked 
or  started  forward,  and  as  a  proximate  con- 
sequence thereof  plalntllTs  Intestate  was 
jerked,  thrown,  or  cansed  to  fall  fnun  the 
front  cex,  or  from  the  rear  st^  or  steps 
thereof,  to  the  grotmd,  whereby  he  was  ran 
over  hy  said  trailer  car,  and  thereby  so 
maimed,  wounded,  and  Injured  that  be  died 
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sliortly  thereafter  as  a  proximate  result  of 
said  wounds  and  Injuries.  Plaintiff  alleges 
tbat  said  car  was  Jerked  or  started  forward 
as  aforesaid  labile  plaintiff's  intestate  was 
engaged  In  or  about  boarding  same  as  afore- 
said, and  plaintiff's  said  Intestate's  death 
was  caused  by  reason  of  and  as  a  proximate 
consequence  of  the  negligence  of  said  de- 
fendant In  or  about  jerking  or  starting  said 
car  forward  while  plaintiff's  intestate  was  en- 
gaged In  or  about  boaxding  the  Bame  as  Its 
passenger." 

The  following  demurrers  were  filed  to  this 
count:  "For  that  It  does  not  appear  from 
the  complaint  that  there  was  any  duty  on 
the  defendant  to  hold  its  car  at  the  time  and 
place  .plalntltTs  Intestate  was  attempting  to . 
board  the  same  until  he  should  have  gotten 
upon  the  car.  (2)  For  that  It  does  not  ap- 
pear that  the  car  was  at  the  regular  stop- 
ping place  or  that '  It  had  stopped  for  the 
purpose  of  allowing  the  passengers  to  eo- 
bark  or  disembark.  (3)  For  that  it  does  not 
appear  from  tbe  complaint  tbat  the  defend- 
ant violated  any  duty  which  it  owed  the 
said  Intestate."  These  demurrers  were  sus- 
tained.   The  count  was  afterwards  amended. 

The  sixth  count  differed  from  the  other 
connts  only  In  that  It  counted  on  wanton 
negligence.  Tbe  evidence  Is  sufficiently  set 
oat  In  the  o|Mnion. 

The  plaintiff  requested  the  following  char- 
ges, which  the  court  refused:  "(1)  I  charge 
you,  gentlemen  of  tbe  Jury,  tbat  if  you  be- 
lieve from  the  evidence  that  the  car  was 
negligently  Jerked  while  the  deceased  was 
In  the  act  of  boarding  It,  and  tbat  the  Jerk- 
ing of  the  car  was  tbe  sole  cause  of  the  In- 
Juiy,  then  you  must  find  for  the  plaintiff. 
•  •  *  (7)  If  the  Jury  believe  from  the  evi- 
dence that  the  sole  cause  of  the  plaintiff's 
Injury  was  a  sudden  Jerk  of  the  car,  and  that 
be  acted  only  as  an  ordinarily  prudent  per- 
son would  have  acted  in  getting  upon  the 
steps  of  the  car,  then  your  verdict  mnst  be 
for  the  plaintiff,  if  the  jury  believe  the  evi- 
dence." 

Tbe  following  charges  were  requested  by 
the  defendant,  and  given:  "CS)  If  the  jury 
believe  from  the  evidence  that  tbe  deceased, 
Itobert  Hall,  did  not  attempt  to  board  the  car 
at  a  place  where  the  car  stops  to  take  on  or 
let  off  passengers,  or  at  a  place  where  he  was 
Invited  to  board  the  car,  then  there  was  no 
duty  on  defendant's  conductor  to  see  or  know 
that  he  was  attempting  to  board  the  ear. 
(1)  If  the  Jury  believe  from  tbe  evidence  that 
the  defendant's  motorman  or  conductor  or 
ecent  In  charge  of  the  car  did  not  know  that 
Kobert  Hall  desired  or  Intended  to  board  the 
car  referred  to  In  the  evidence  in  this  case, 
and  tbat  no  one  of  said  agents  bad  notice 
or  knew  that  he  was  attempting  to  board 
It,  and  tbat  he  did  attempt  to  board  the  car 
at  a  place  where  he  was  not  expressly  or 
Impliedly  Invited  to  board  the  car.  and  while 
It  was  In  motion,  then,  although  tbe  Jnry 
may  believe  from  tbe  evidence  that  a  sudden 


jerk  or  movement  of  tbe  car  caused  said 
Hall  to  fall  and  be  Injured  as  complained  of, 
yet  the  defendant  was  not  under  the  duty  to 
protect  said  Hall,  and  the  Jury  must  find  for 
the  defendant.  CO  Before  the  jury  can  con- 
clude tbat  deceased,  Robert  Hall,  was  en- 
titled to  the  protection  which  the  law  ac- 
cords to  a  passengor,  they  must  be  reasonably 
satisfied  from  the  evidence  tbat  he  attempted 
to  board  defendant's  car  at  a  time  when  or 
a  place  where  defendant  expressly  or  Im- 
pliedly invited  him  to  board  Its  car,  and  if 
the  jury  are  reasonably  satisfied  from  the 
evidence  tbat  said  Robert  Hall  did  not  at- 
tempt to  board  the  car  at  a  place  where  or  a 
time  when  he  was  expressly  or  Impliedly  in- 
vited by  defendant  or  Its  agents  or  servants 
to  do  so,  they  must  find  for  the  defendant, 
(8)  If  the  Jury  believe  from  the  evidence 
tbat  deceased  was  caused  to  fall  or  was 
thrown  from  defendant's  car  by  a  Jerk  of 
the  car,  and  If  they  further  t>elleve  from  the 
evidence  that  he  was  attempting  to  board 
the  car  at  a  place  where  be  was  not  express- 
ly or  Impliedly  Invited  to  board  It,  and  that 
neither  of  defendant's  servants  in  charge  of 
tbe  car  knew  that  he  was  attempting  to 
board  It,  the  verdict  of  the  Jury  must  be 
for  the  defendant.  (9)  If  you  believe  from 
all  of  the  evidence  tbat  the  deceased  under- 
took or  attempted  to  get  on  the  car  in  the 
nighttime  when  it  was  runnlug  four  or  five 
or  six  miles  an  hour,  and  further  believe  that 
the  deceased  wffs  incumbered  by  a  bundle 
when  he  made  such  attempt  to  get  on  tbe  car,  I 
charge  you  that  tbe  deceased  was  guilty  of 
negligence  In  making  such  an  attempt 
•  ♦  •  (15)  If  the  Jury  believe  from  the  ev- 
idence that,  after  the  motor  car  had  crossed 
the  transfer  track,  tbe  plaintiff's  Intestate 
was  standing  at  a  place  near  a  pole  between 
the  transfer  track  and  the  main-line  track, 
then  tbe  conductor  did  not  have  to  look  out 
for  him  where  the  car  stopped,  if  it  did  not 
stop  west  of  tbe  transfer  track.  (16)  Un- 
less yon  believe  from  the  evidence  tbat  the 
motorman  or  conductor  were  guilty  of  neg- 
ligence, you  must  render  your  v^^ct  in 
favor  of  the  defendant.  (17)  If  tbe  Jury  be- 
lieve from  the  evidence  tbat  deceased  at- 
tempted to  board  a  car  that  was  running 
from  four  to  six  miles  an  hour,  and  that 
there  was  obvious  risk  or  danger  to  make  the 
attempt,  and  that  he  was  Injured  in  conse- 
quence of  said  attempt,  and  that  defendant's 
conductor  or  motorman  did  not  know  that 
he  was  making  an  attempt  to  board  a  mov- 
ing car.  If  he  did  make  tbe  attempt,  they 
must  find  for  tbe  defendant.  (18)  If  the 
jury  believe  from  tbe  evidence  tbat  the  de- 
ceased was  caused  to  fall  from  defendant's 
car  by  a  Jerk  or  sudden  movement  of  tbe 
car,  and  that  his  position  on  the  car  was 
not  known  to  either  tbe  motorman  or  con- 
ductor on  the  car,  and  that  he  attempted  to 
board  the  cnr  while  It  was  In  motion  ami 
at  a  place  where  he  was  not  expressly  or  im- 
pliedly Invited  to  board  the  car,  they  must 


Digitized  by 


Google 


3L0 


41  SOVTHBBN  BBFOBTEOL 


find  for  the  defendant  (10)  If  tbe  jury  be- 
lieve from  the  evidence  that  the  deceased 
attemi]ted  to  board  defendant's  car  at  a 
place  where  defendant's  car  did  not  usually 
or  frequeoUy  stop  to  take  on  or  let  off  pas- 
sengers, they  must  find  for  the  defendant" 

There  was  motion  for  new  trial,  based  upon 
errors  In  the  ruling  of  the  court  lo  giving 
charges  for  the  defendant  above  set  out  and 
upon  newly  discovered  testimony,  which  was 
overruled. 

Stalllngs  &  Nesmlth,  for  appellant  Walk- 
er,  TUIman,  Campbell  A  Walko-,  for  appellee. 

HARALSON,  J.  1.  The  demurrer  to  the 
first  count  was  properly  sustained.  As  was 
said  of  the  complaint  in  the  case  of  N.  B.  R. 
Go.  v.  Llddicoat  99  Ala.  &51,  13  South.  20. 
"It  Is  not  averred  that  appellee  was  attempt- 
ing to  board  the  train  at  a  station  provided 
for  passengers,  or  at  a  place  where  it  was 
usual  or  customary  to  recelTe  passeugere 
on  its  care,  or  that  appellee  was  invited  or 
knowingly  permitted  to  attempt  to  board  the 
car  by  any  authorized  servant  or  employd 
of  the  company,  or  that  he  was,  in  any  man- 
ner, acx^pted  as  a  passenger.  In  the  ab- 
sence of  averments  showing  an  express  con- 
tract of  carriage,  or  of  facts  from  which  such 
contract  is  implied  In  law,  no  relation  is 
shown  to  have  subsisted  between  the  par- 
ties at  the  time  of  the  accident"  such  as 
devolved  on  the  defendant  the  duty  of  car- 
lug  for  plaintiff's  intestate, as  a  passenger. 
The  count  was  lacking  In  avermeuts  suffi- 
cient to  raise  the  relation  of  carrier  and 
passenger  between  the  parties. 

2.  The  record  does  not  show  that  the  de- 
murrer to  the  sixth  count  was  passed  upon. 

5.  The  pleas  of  contributory  negligence 
were  good  as  to  ail  the  counts  except  the 
sixth,  and  the  ruling  of  the  coiu^  in  so  hold- 
ing was  free  from  error. 

4.  The  witness,  Black,  for  piaintlft,  testi- 
fied to  the  location  of  the  different  tracks  of 
the  Ijoulsvllle  &  Nashville  Railroad  Comp.iny, 
In  respect  to  the  street  car  line,  and  the 
plaintiff  In  order  to  show  if  tbere  bad  not 
been  some  change  in  these  tracks  since  the 
Injury  to  plaintiff's  Intestate,  on  the  3d  of 
May,  1902,  asked  bim,  "Mr.  Black,  I  will 
nnk  you  if  that  Frisco  transfer  track  this 
side  of  the  L-  &  N.  main  line  has  not  been 
built  there  since  Hall  was  killed?"  The  de- 
fendant objected  to  the  question  on  the 
ground  that  it  called  for  immaterial  testi- 
mony. If  the  question  did  call  for  Immate- 
rial evidence,  the  ruling  was  error  without 
Injury  since  the  witness  was  Immediately 
afterwards  allowed  to  testify,  that  the  "L. 
&  N.  has  not  got  a  track,  (and  the  Frisco 
track  was  one  of  them,)  that  has  been  built 
across  the  street  car  Une  on  First  avenne, 
since  May  3.  1902." 

6.  The  plaintiff  asked  his  witness.  Smith, 
"How  old  was  Mr.  Hall  at  the  time  of  his 
death?"  The  court  stated  to  counsel  for 
plaintiff,  "I  take  It  you  started  to  prove  the 


value  of  the  llfeT^  counsel  replied,  "No." 
The  conrt  replied,  "I  took  it  tar  that  I  will 
let  you  state  your  purpose.  It  It  Is  for  any 
other  purpitse  that  Is  relevant  I  will  bear 
you."  After  other  colloquy  between  the 
court  and  the  attorney,  the  latter  said,  "We 
realize  they  are  punitive  damages  entirely, 
but  we  think  that  it  Is  a  proppr  question. 
If  we  can  prove  under  these  conditions, — ^not 
any  further  than  that — ^Just  the  age  of  the 
deceased."  The  court  said,  "All  right  that 
Is  all  you  have  to  say  abont  It"  Counsel 
replied,  "Tes,  sir."  The  otxlectlon  was  prop- 
erly sustained. 

In  Buckalew  v.  T.  C  I.  &  R.  Co.,  112  Ala. 
148,  20  South.  606,  It  was  held  that  In  an 
action  brought  by  the  personal  representa- 
tive nnder  section  27  of  the  Code  of  1896 
(2589  of  the  Code  of  1886)  to  recover  dam- 
ages for  a  wrongful  act  or  omission  resulting 
in  the  death  of  his  decedent  the  damages 
recoverable  are  entirely  punitive,  and  evl,- 
dence  tending  to  show  actual,  pecuniary  loss 
by  reason  of  the  death  of  Intestate,  la  Ir- 
relevant and  inadmissible.  I4.  &  N.  B.  R.  Co, 
v.  Roblnaon,  141  Ala.  329,  37  South.  431. 

6.  The  witness,  Harris,  for  plaintiff,  testi- 
fied, that  a  fiagman  was  placed  at  the  cross- 
ing of  the  railroad,  when  deceased  was  hurt 
and  before  that  there  was  an  ordinance  of 
the  city  that  the  conductor  or  some  one 
should  go  ahead  of  the  train,  which  order 
was  carried  out,  and  tbere  bad  not  been  any 
change  In  the  place  of  stopping  since  the 
ordinance  was  passed.  The  counsel  for  de- 
fendant asked,  "And  prior  to  that  city  ordi- 
nance?" Plaintiff's  counsel  then  moved  to 
exclude  any  evidence  as  to  the,  ordinance, 
on  the  ground,  that  It  was  Immaterial  and 
Irrelevant  The  court  overruled  the  motion, 
saying,  "You  did  not  object  to  the  question," 
and  plaintiff  excepted.  What  the  court  said 
was  correct  so  far  as  Is  shown  by  the  tran- 
script The  question  was  never  objected  to. 
and  the  objection  that  was  made,  related  to 
the  motion  to  exclude  an  answer,  after  it 
was  made  without  objection  to  an  unchal- 
lenged question  calling  for  it  The  motion 
came  too  late,  even  If  the  question  asked 
was  Irrelevant  and  Immaterial,  which  we  do 
not  hold.  It  wears  the  appenrance  of  specu- 
lation on  what  the  witness'  answer  would  be. 

7.  The  plaintiff  on  the  cross-examination 
of  said  witness,  Harris,  asked  him.  "Is  that 
a  place  where  people  are  passing  and  re- 
passing generally?"  The  objection  to  this 
question  by  defendant  was,  tbat  It  called 
for  immaterial  testimony. 

If  deceased  had  been  run  over  and  killed 
under  circumstances  tending  to  show  wanton- 
ness or  willfulness  In  the  employes  of  the 
company  In  causing  his  death,  the  question 
of  the  passing  and  re-passii^  of  people  Id 
great  numbers  at  that  particular  place  might 
have  been  admlsRlble  on  that  Issue.  That 
was  not  the  purpose,  however,  of  the  evi- 
dence sought  as  appears  from  brief  of  coun- 
sel for  plaintiff.  Its  purpose  was,  as  stated. 
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that  this  was  a  place  wbere  the  defradant 
vas  accustomed  to  let  passenfcers  on  and 
off,  and  tbe  Issae  was,  whether  that  was  one 
of  defendant's  stopping  places  to  take  on 
flDd  discharge  passengers.  Tbe  fact  that  peo- 
ple passed  and  re-passed  at  that  point,  with- 
oot  mors,  could  thiov  no  Ugbt  on  that  qnes- 
tloa 

S.  The  witness  for  defendant,  Y.  B.  Jwes, 
—an  absent  witness,  whose  showing  was 
admitted,— testified  that  he  was  a  passenger 
on  ttie  car  at  the  time  of  the  accident ;  that 
tbe  train  had  stopped  within  a  short  distance 
of  the  LonlsTille  &  Nashville  main  line  cross- 
ing, and  then  started  across  the  net-work  of 
tracks  at  that  place ;  tt»t  Just  as  the  motor 
car  was  starting  over  the  first  of  these 
tracks,  plaintUTs  Intestate  tried  to  board 
the  rear  end  of  the  motor  car,  but  failed  to 
get  on,  and  fell  under  tbe  trailer  car ;  that 
at  tbe  time  deceased  attempted  to  board  the 
tialD,  it  was  running  about  four  or  five  miles 
an  bour,  and  bad  been  running  from  the 
time  it  stopi>ed  for  the  tracks  west  of  where 
deceased  attempted  to  board  It;  that  there 
was  DO  station  at  the  place  where  deceased 
tried  to  get  on  the  car,  and  plaintiff's  intes- 
tate did  not  signal  the  motorman  to  stop,  as 
the  car  passed  him;  that  the  car  did  not 
slow  up  as  deceased  attempted  to  get  on  it, 
nor  was  he  thrown  from  the  car  by  any  jerk- 
ing la  Its  movement,  and  the  car  was  run- 
ning smoothly  when  plaintlfCs  intestate  tried 
to  get  on  It 

The  plaintiff  objected  to  the  statement  of 
tbe  witness  in  tbe  showing, — "nor  was  he 
thrown  from  the  car  by  any  Jerk  In  Its 
moTements,"  on  the  grounds,  that  It  was  U- 
Ipjral,  and  that  it  was  a  c<mclnslon  of  the 
witness.  It  is  difficult  to  see  that  the  evl-  - 
ilence  was  not  competent  and  legal ;  and  as 
to  the  objection  that  tbe  statement  was  a 
conclusion.  It  Is  wanting  ^in  merit  Tbe  wit- 
ness was  stating  a  fact  that  he  saw  and 
tnew,  and  if  be  was  telling  tbe  truth,  as 
to  the  rate  of  speed  of  the  car  at  tbe  time, 
and  of  Its  running  smoothly,  we  all  know 
there  could  have  been  no  Jerk  at  the  time  he 
stated  intestate  attempted  to  board  It. 

9.  The  witness,  Coburn,  when-  Introduced 
by  plalntiflF  In  rebuttal,  was  asked,  "Now  on 
that  night,  where  did  the  car  stop?"  This 
■witness  had  testified  in  chief  for  plaiDtlff 
that,  "There  was  a  motor  car  and  trailer. 
The  cars  stopped  at  a  switch  just  above  the 
L  &  N.  crossing,  and  when  they  pulled  up 
to  the  crossing,  they  Just  glowed  down  near- 
ly to  a  st(^  and  moved  on.  There  is  a  switch 
on  the  car  track  of  tbe  B.  R.  L.  &  P.  Com- 
P»ny,  and  tbe  cars  stopped  there,  and  when 
t^ey  got  to  the  railroad  crossing,  they  came 
leariy  to  a  stop ;  Just  slowed  down  and 
ir.oved  oflF.  came  nearly  to  a  stop,  and  moved 
off  with  a  jerk."  Other  witnesses  for  tbe 
plaintiff  testified  as  to  the  locality  at.  which 
tbe  car  came  to  a  stop.  It  was  discretionary 
wltb  the  court  to  permit  or  refuse  a  repetl- 
tlcB  ot  this  matter  In  rebuttal,  and  we  will 


not  review  tbe  exercise  of  this  discretion, 
when  It  seems  to  have  been  fairly  exerclaed. 

10.  Charges  1  and  7,  requested  by  plain- 
tStt,  and  refused.  In  which  niling  It  is  insist- 
ed there  was  error,  predicate  liability  ot 
defendant  without  reference  to  whether  the 
intestate  was  attempting  to  board  the  car  at 
a  regular  stopping  place,  or  at  a  place  where 
It  was  the  habit  of  defendant  to  take  on  and 
discharge  passengers,  authorizing  the  Infei^ 
ence  that  persons  were  thus  Invited  to  get  on 
and  off,  and  without  reference  to  whether 
intestate  bad  t>een  received  as  a  passenger. 
For  the  liability  of  defendant  for  the  Injury 
sustained,  caused,  as  alleged,  by  a  jerk  of  tbe 
car,  defendant  must  have  owed  a  duty  to 
deceased,  not  to  Jerk  its  car  so  as  to  cause 
him  to  be  injiu-ed.  This  daty.  It  must  be 
conceded,  would  have  been  on  defendant  aa 
to  one  standing  at  a  regular  stopping  place 
with  the  view  ot  getting  on  the  train  as  a 
passenger,  or  at  a  place  where  it'  was  in  the 
habit  of  retsiving  or  discharging  passengers, 
thus  inviting  them  to  get  on  and  off  at  such 
a  place,  or  as  to  one  who  had  been  accepted 
as  a  passenger.  The  charges  Ignore  these 
considerations,  so  important  to  be  considered, 
and  were  prtqyerly  refused  on  that  account 
The  principle  has  been  so  fully  treated  in 
N.  B.  B.  Go.  V.  Uddlcoat  supra,  as  to  require 
no  further  consideration  at  this  time.  The 
case  of  WatkiDS  v.  B.  B.  &  B.  Co.,  120  Ala. 
147,  24  South.  892.  43  U  R.  A.  297,  relied  on 
by  the  learned  counsel  for  plaintiff,  is  wtthoat 
application  here,  since  tiiat  was  a  salt  ot  a 
passenger  against  the  company. 

11.  The  only  Insistence  of  error  In  giving 
charges  1,  2,  3  and  4  for  def«idant  la  that 
the  court  erred  In  giving  them,  which  Is  no 
more  of  an  Insistence,  than  the  assignments 
of  error  themselves. 

12.  Charges  5  and  11  tor  defendant,  tor 
reasons  already  given,  it  will  appear  wrae 
properly  given. 

13.  The  only  reason  assigned  for  error  ha 
giving  charges  6,  7  and  8  for  defendant,  is  that 
they  are  misleading,  and  tended  to  confuse 
tbe  Jury.  If  this  were  true,  as  has  often  been 
held,  we  should  not  reverse  on  that  account. 

14.  It  is  not  contributory  negligence  un- 
der all  conditions  and  circumstances  for  one 
to  attempt  to  board  a  train  when  moving; 
but  when  he  attempts  to  do  so  in  the  night 
time,  when  the  train  is  running,  as  hypothe- 
Blzed  In  charge  9  for  defendant  four,  five  or 
six  miles  an  hour,  and  when  he  is  incumber- 
ed by  a  bundle,  be  is  guilty  ot  negligence  in 
making  tbe  attempt.  BIcketta  v.  B.  S.  B.  Co., 
85  Ala.  600.  5  South.  353;  B.  E.  B.  Co.  v. 
Clay,  108  Ala.  233,  19  South.  309.  The  con- 
ditions constitute  exceptional  circumstances 
referred  to  In  Watklns'  Case,  120  Ala.  15% 
24  South.  892,  43  L.  B.  A.  297,  and  which 
differentiates  that  case  In  some  of  its  fea- 
tures from  tills  one. 

16.  It  Is  very  clear,  that  if  Intestate  was 
not  standing  on  the  west  at  the  transfer 
track,  when  the  car  stopped,  but  waa  staud- 
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ing  near  a  pont  between  the  transfer  track 
and  tbe  main  line,  the  coodnctor  did  not  bave 
to  look  out  for  him  at  the  transfer  tracft,  af- 
ter  tbe  car  had  passed  orer  It  since  look- 
ing could  have  availed  nothing.  The  deceas- 
ed was  not  there.  We  discover  no  error  In 
the  15th  charge  for  defendant 

10.  Plaintiff's  counsel  criticise  chai^  16, 
17  .and  18,  In  that  they  Ignore  the  presence  of 
the  street  flagmen  and  the  train  dispatcher 
on  the  car  at  tbe  time  of  the  accident  The 
eTldence  does  not  disclose  that  tbe  dispatcher 
bad  any  daties  to  perform  on  tbe  car  with 
reference  to  the  reception  or  discharge  of  pas- 
sengers, nor  does  it  show  that  the  flagman 
had  any  such  duties.  His  duties  were  to 
flag  tbe  cars  over  the  L.  &  N.  Railroad  cross- 
ing and  prevent  collisions  between  cars  on 
the  two  systems.  Tbere  iM,  again,  no  evi- 
dence that  any  employ^  of  defendant  on  tbe 
car  Baw  Intestate  In  peril  in  time  to  use  pre- 
veutlve  effort  to  save  him.  This  is  practi- 
cally conceded  by  plaintiff's  counsel  since  he 
fails  to  assign  error  in  the  action  of  tbe 
court  giving  for  defendant  the  affirmative 
charge  on  tbe  6th,  tbe  only  wanton  or  Inten- 
tional count  Under  these  conditions  the  fail- 
ure of  these  charges  to  refer  to  these  em- 
ployes did  not  make  them  erroneous. 

17.  There  was  no  error  in  giving  charge  19 
for  defendant  There  Is  no  contention  that 
recovery  could  be  had  for  the  wanton,  wlll- 
fnl  or  Intentional  misconduct  of  defendant's 
employes.  If  tbe  defendant  attempted  to 
board  tbe  car  at  a  place,  as  hypothesized, 
when  defendant's  cars  did  not  usually  or  fre- 
quently stop  to  take  on  or  let  off  passengers, 
as  tbe  evidence  tended  to  show,  the  employ^ 
In  charge  of  the  train  were  not  bound  to  an- 
ticipate that  be  would  attempt  to  get  aboard, 
and  no  negligence  would  he  imputed  to  them, 
if  they  did  not  know  or  discover  that  defend- 
ant was  in  peril,  which  the  evidence  falls  to 
show.   Llddlcoat's  Case,  supra. 

18.  We  have  thus  considered  the  assign- 
ments of  error  which  were  Insisted  on  In  the 
argument  of  counsel.  Many  of  tbe  grounds 
for  a  new  trial,  embrace  rulings  which  have 
already  been  duly  considered.  As  to  those 
which  have  reference  to  newly  discovered 
evidence,  It  may  be  said  that  tbe  new  dis- 
covery relates  to  evidence  that  is  merely 
cumulative,  and  it  is  not  satisfactorily  shown 
that  due  diligence  was  unavalllngly  used  by 
tbe  movant  to  discover  it  prior  to  tbe  trial. 
McLeod  V.  Sbelly  Mfg.  &  Improvranent  Co., 
108  Ala.  81,  19  South.  326. 

"The  affidavit  (for  a  new  trial)  must  show 
not  only  that  the  new  evidence  was  discover- 
ed too  late  to  have  been  used  at  the  trial, 
but  that  It  was  of  such  a  nature,  so  concealed, 
that  it  could  not  have  been  by  tbe  use  of 
legal  diligence,  produced  at  the  trial.  It  is 
indispensable  that  it  should  contain  facts 
showing  diligence.  In  other  words.  It  should 
disclose  what  particular  ^fort  the  movw 
made  to  ascertain  and  produce  the  testimony. 


Allegations  that  the  party  was  unable  to  pro- 
duce the  desired  testimony,  etc.,  or  that  be 
had  used  reasonable  diligence  to  produce  the 
same,  or  that  he  could  not  by  reasonable  dili- 
gence obtain  It— are  fatally  defective,  being 
mere  conclusions.  His  ability  or  inability  to 
obtain  It  ts  a  question  of  fact  for  the  court 
to  determine  from  the  proof  submitted  la  sup- 
port of  tbe  motion.   Thomp.  on  Trials,  |  27^. 

The  court  on  tbe  evidence  submitted,  ov«- 
mted  the  motion,  and  we  have  failed  to  see 
that  tbe  nillnc  was  erroneous. 

Affirmed. 

WEIAEXET,  a  and  DOWDELL  ind 
SIMPSON*  JJ.,  concur. 


rORBES  ft  CARL08S  t.  DAVIDSON. 
(Supreme  Court  of  Alabama.    Hay  19,  1906.) 

1.  Negligence  — CoNTBiBUTOBT  Xeglioehck 
— Pleading. 

In  aa  action  for  personal  injuries,  ple&a 
which  merely  allege  that  the  plaintiff  failed 
to  take  proper  precautions,  bat  do  not  stale 
facts  constituting  contributory  negligence,  are 
insufficient 

[Ed.  Mote. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  SS  195-197.] 

2.  Appeal— Eabmlesb  Ebbob— Rvunoa  o.i 
Pleadings. 

Any  error  In  sustaining  a  demnrrer  to  a 
plea  was  without  injury,  where  another  plea 
was  substantially  the  same  and  was  not  donur- 
red  to. 

[Ed.  Not&— For  cases  in  point,  see  roL  3, 
Cent  Dig.  Appeal  and  Error,  |  4094.] 

3.  Same— Recoeo— Bill  or  Exceptioms. 

ItnllneH  on  demurrers  to  replications,  which 
appear  onnr  in  the  bill  of  exceptions  and  not  in 
tbe  record  proper,  will  not  be  reviewed  on 
appeal. 

[Ed.  Note^For  eases  In  pcrint  see  toL.  8, 
Cent  Dig.  Appeal  and  Error,  f  2846.] 

4.  Evidence— Opinion  Evideuce  —  Knowl- 
edge OF  Witness— MAsm  and  Servant— 

INJUBIEB  TO  SEBVANT. 

In  an  actimi  for  an  Injury  to  an  em< 
ploy6  at  a  sawmill,  tbere  was  no  error  in 

permitting  a  witness  to  be  asked  whether 
the  person  mnning  the  saw  had  control  over 
tbe  assistant,  where  the  witnen  had  been  shown 
to  be  sufficiently  acquainted  with  tbe  business 
to  know  the  fact  uid  there  was  evidence  tliat 
the  plaintiff  was  an  assiatant  to  the  person  run- 
ning the  saw. 

[Ed.  Note. — For  cases  in  ptdnt,  see  voL  20, 
Cent  Dig.  Eridenoe,  |  2186.J 

5.  Saue. 

In  an  action  for  Injuries  to  a  serrant 
a  question  to  a  witness  aa  to  bow,  in  his  opinion, 
tbe  plaintiff  got  hurt  in  oiling  the  macninery, 
was  properly  excluded. 

[Ed.  Note. — For  cases  in  point  see  voL  130, 
Cent  Dig.  Evidence,  H  2186,  2195.] 

6.  Sahe. 

A  qnestlon  to  a  witness  whether,  If  plain- 
tiff had  used  ordinary  care  in  oiling  the  ma- 
chinery, he  could  have  been  Injnred,  was  prop- 
erly sustained,  though  the  witness  might  testify 
as  an  expert  to  the  proper  manner  of  oiling  the 
machinery  and  as  to  what  was  a  safe  way  and 
what  as  unsafe  way. 

[Ed.  Note. — ^For  cases  in  point,  ses  rol.  20, 
Gent  Dig.  Evidence,  H  2186|  219S.] 
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T.  AffbUi— BiJDiLns  Buob—Aduibsioh  or 

BVIDBSCE. 

Error  in  oTerraling  objections  to  queBtlont 
to  witnessM  was  without  lojurr,  where  the  guMh 
tioDs  were  not  answered. 

[Ed.  Note.— For  eases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Bnor,  |  4159.] 

Appeal  from  Circuit  Court,  Pickens  Oouxitr; 
8.  H.  Sprott,  Judge. 

"Not  offlctally  reported." 

Action  by  S.  B.  Davidson  against  Forbei  & 
Csrloss.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.  Affirmed. 

Ttse  plelntlfr,  appellee  here,  brought  niit 
imder  tbe  ^ployera*  liability  act  (subdi- 
visions 1.  2,  and  1^  for  damage*  for  personal 
Injnry,  allpglng  that  bis  clothing  was  caught 
by  a  projecting  set  screw  In  tbe  arbor  of  an 
edger  saw  operated  by  defendants  at  their 
■awmllL  Defendants  filed  a  number  of  picas, 
among  tbem  the  following:  "(8)  Plalntlfl 
WIS  gnllty  of  negligence,  whlcb  contributed 
proximately  to  the  alleged  injuries  complain- 
ed  of,  in  that  he  negligently  failed  to  take 
proper  precaution  In  the  performance  of  the 
work  in  which  he  was  engaged  at  the  time  be 
received  said  alleged  Injuries.  (7)  Tbe  plain- 
tiff wu  gnll^  of  ne^Ugeuce,  which  prox- 
imately contributed  to  his  alleged  Injury  In 
that  he  negligently  failed  to  take  proper  pre* 
eaatlon  to  avoid  being  caught  In  said  machin- 
ery as  alleged.  (8)  PlalntllT  contributed  prox- 
imately to  the  Injury  alleged.  In  this:  Plain- 
tiff  was  employed  by  defendants  to  bear  off 
plank,  and  as  a  favor  to  and  for  defendants' 
engineer  he  undertook  to  oil  a  certain  part 
of  defendants*  machinery,  and,  negligently 
going  too  near  aald  revolving  screw,  was 
ctngbt  by  the  same  and  sustained  the  injury 
received  by  blm,  and  for  whlcb  defendants 
were  In  no  way  to  blame."  The  other  mat- 
ters necessary  to  an  understanding  of  the 
(Vlnlon  sufficiently  appear  therein. 

B.  D,  Wlllett.  for  appellants.  FMter,  01- 
Irer,  On  A  Gok,  for  appellee. 

SIUPSON,  J.  This  was  an  action  by  ap- 
pellee (plalntlif)*  by  next  friend,  for  dam^ea 
on  account  of  personal  injuries  received  by 
plabittlfF  while  in  the  emt^oy  of  defendants 
(appellants)  at  a  sawmill.  Appellants  seem 
to  be  under  the  impression  that  the  court 
mutaincd  the  demurrer  to  plea  No.  4,  but 
the  Judgment  entry  ehows  that  the  demurrer 
to  that  plea  was  overmled. 

The  demurrers  to  pleas  8  and  7  were  prop- 
erly sustained,  as  those  pleas  do  not  aver  the 
fai*ta  constituting  contributory  negligence,  but 
merely  allege  genmlly  that  the  plaintiff  fai> 
€d  to  take  proper  precautions.  4  Mayfleld's 
Dig.  p.  811.  I  278;  5  Bfayfleld's  Dig,  p.  718, 
I  108. 

Plea  10,  to  wbleh  then  was  no  demurrer, 
was.  In  substance,  the  same  as  plea  8,  so 
that  Uie  tfror  of  nurtainlng  the  demnrrar  to 


plea  8  was  without  Injury;  the  defendant 
having  gotten  the  benefit  of  the  same  defensa 
under  plea  10. 

The  record  does  not  show  any  demurrers 
filed  or  ruled  out  to  replications  9,  10;  and  11, 
or  to  replltotions  1  and  2.  These  matters 
appear  only  In  tbe  bill  of  exceptions.  They 
should  appear  In  the  record  proper,  In  order 
to  be  reTiewabl&  2  Mayfleld's  Dig.  p.  183, 
1  980. 

Referring  to  the  twelfth  assignment  of 
error,  the  grounds  of  the  objection  to  tbe 
question  to  the  witness  Hessmore  were  not 
stated,  nor  any  aplanatlon  given  showing 
its  raievancy.  and  it  does  not  appear  to  be 
rdevant  If  It  was  desired  to  show  what 
the  duties  were  for  which  the  plaintiff  was 
employed,  the  attention  of  the  witness  should 
have  been  directed  to  that  subject.  There 
was  no  error  In  sustaining  the  objection. 

There  was  no  error  In  permitting  the  wit- 
ness Kyle  to  be  asked  the  question.  "Do^  tbe 
person  running  tbe  saw  have  control  over  tbe 
assistant?"  as  the  wltoess  had  been  shown  to 
be  sufficiently  acquainted  with  the  business 
to  know  that  fact,  and  there  was  evidence 
from  wjblch  tbe  Jury  might  have  concluded 
that  the  plaintiff  was  an  assistant  to  the  per- 
son running  the  aaw. 

The  objection  to  the  question  to  the  witness 
Garlosa,  to  wit,  "Being  acquainted  with  this 
machinery,  how.  In  your  (pinion,  did  this  boy 
get  hurt  in  oltlng  said  machinery?"  was 
properly  sustained,  as  it  was  a  question  for 
the  jury  to  determine,  from  the  facts  aa  de- 
tailed by  the  witness,  how  the  plaintiff  re- 
ceived the  Injury. 

The  objection  of  platntUt  to  tbe  question 
by  defendants,  "If  plaintiff  bad  used  ordinary 
care  in  oiling  said  machinery  could  he  have 
been  caught  and  injured  by  aald  set  screwa?" 
was  properly  sustained.  The  witness  could 
testify,  as  an  expert,  as  to  the  proper  manner 
of  oiling  the  machinery  and  as  to  what  was 
a  safe  way  and  what  an  unsafe  way;  but  It 
was  a  matter  for  tbe  jnry  to  determine,  from 
all  the  facts  in  the  case,  whether  the  Injury 
could  have  been  avoided  by  the  exercise  of 
ordinary  care. 

As  to  tbe  action  of  the  court  In  overruling 
defendante'  objection  to  the  question  to  the 
witness  Forbes,  as  to  whether  an  off-bearer 
would  be  fired  for  refusing  to  return  boards, 
when  directed  by  Edgar,  the  question  does 
not  appear  to  have  been  answwed;  hence  It 
was  error  without  Injury. 

Tbe  same  is  true  as  to  the  question  to  tb^ 
witness  Pate  as  to  his  authority;  also  as  to 
the  qu«ition  to  tbe  witness  Parker  aa  to  the 
danger  of  going  near  a  set  screw. 

There  is  nothing  In  the  record  to  show  any 
request  for  the  general  charge. 

The  Judgment  of  the  court  Is  affirmed. 

WEAKLEX,  C.  J.,  and  HABALSON  and 
DOWBESLTj,  JJ^  cmicnr. 
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016  la.) 

No.  15,B60. 

W.  W.  BIBRCB,  Limited,  t.  DAVIHS. 

(Supreme  Coort  of  Louisiana.   May  7,  1906. 
Rehearing  Denied  June  4.  1906.) 

1.  Sales— Sale  ob  Aoekct— DKraBKiWATTOH. 

Tbe  plaintiff  agreed  to  sell  materials  to  the 
defendant.  Through  a  period  of  alwut  a  year 
tbe  defendant  sold  the  materials  from  time  to 
time,  and  &b  he  sold  them  tbey  would  be  deliver- 
ed by  plaintiffs  at  the  agreed  price.  The  materi- 
als were  all  specified  at  the  date  of  tbe  sale. 

The  delay  feature  of  tbe  negotiation  between 
the  parties,  and  tbe  time  that  defendant  took 
to  place  the  orders  did  not  have  the  effect  of 
changing  the  negotiation  from  a  sale  to  an  agree- 
ment whereby  defendant  undertook  to  Bdl  for 
plaintiff. 

The  sale  was  absolute  of  all  tbe  property  men- 
tfoned  in  the  agreement  between  the  parties. 

2.  Sami. 

Whether  the  materials  were  of  the  standard 
grade,  or  nonstandard,  is  something  which  does 
not  seem  to  bare  been  considered  what  the  con- 
tract was  agreed  upon. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Thomas  C-  W.  Ellis,  Jnd^ 

Action  by  W.  W.  Blerce,  Limited,  against 
Frank  Davles.  Judgment  for  defendant 
Plaintiff  appeals.  Reversed  and  rendered. 

Fenner,  Hendarson  ft  B^ennw,  for  appel- 
lant Saunders  &  tiurley,  for  appellee. 

BREAUX.  a  J.  Plaintiff,  In  its  petition, 
claims  that  defendant  owes  It  tbe  sum  at 
$2,950.60,  with  legal  Interest  thereon  from 
judicial  demand,  balantK  due  by  defendant 

Plaintiff  bases  its  claim  on  an  alleged  sale 
of  personal  property  made  by  it  to  defendant 
It  avers  that  It  delivered  portions  of  the 
property  as  called  for  by  defendant;  that 
anothw  portion  remained  on  hand,  the  de- 
livery of  which  was  uever  songht  by  defend- 
ant 

It  Is  for  the  latter  that  plaintiff  sues. 

The  defendant  on  the  other  hand,  avers, 
in  substance,  that  he  never  consented  to  buy 
tills  merchandise  outright;  that  It  was  only 
agreed  tliat  he  should  use  his  best  endeavors 
to  dispose  of  all  of  plaintiff's  stoc^  which  had 
been  in  hla  charge  whilst  he  had  charge  of 
one  of  the  d^artments  of  plaintiff's  business, 
In  New  Orleans,  Defendant  says  that  he  did 
use  his  best  endeavors,  and  that  he  did  sell 
a  portion  of  the  goods ;  that  he  made  several 
trips  to  Yucatan  and  as  far  south  as  South 
America,  in  connection  with  his  business  as 
vendor  of  railroad  construction  materials 
and  other  similar  materials. 

He  particularly  denies  that  he  bought  the 
merchandise  which  plaintiff  claims  to  have 
sold  to  him. 

We  will  here  state  that  plaintiff  was  a 
commercial  firm  dealing  iu  Iron  and  other 
merchandise  of  steel.  They  wished  to  quit 
business,  and  to  that  end  to  liquidate  and 
close  up  Its  bufdnvss  affairs. 

The  defendant  had  been  one  of  Its  clerks 
In  charge  of  one  of  its  departments  for  a 
number  of  years;  but  on  April  1,  1902,  de- 


Coidant  severed  his  connection  with  plaintiff 
and  thereafter  engaged  In  the  supply  business 
In  his  own  name  and  on  his  own  account  It 
was  then  that  plaintiff  and  defendant  entered 
Into  an  agreement  with  the  view  of  dlspos- 
Ing  of  plaintiff's  stocic 

Portions  of  this  stock,  the  defendant  testi- 
fied, was  not  of  the  standard  size,  and.  In 
consequence^  It  was  not  an  easy  matter  to 
dispose  of. 

Correspondence  took  place  between  ttie 
plaintiff  and  defendant  which  we  will  freely 
refer  to,  as  It  is  coostrued  by  plaintiff  as 
evidence  of  a  sale,  while,  on  the  other  hand, 
the  defendant  insists  that  he  never  made  an 
absolute  agreement  to  buy  the  property  in 
question ;  that  he  only  agreed  to  buy  to  tbe 
extent  needful  to  fill  orders  which  be  might 
place. 

The  first  of  the  correspondence  Is  dated 
Uay  20,  1903,  addressed  by  defendant  to 
platntlff.  In  which  he  states  that  plaintiff  had 
agreed  ta  "reserve  for  orders  closed  by  me 
all  of  the  material  shown  on  page  89  of  tbe 
plaintiffs  stock  book,  consisting  of  6.176  ties, 
weighing  12  pounds  each;  also  material  on 
page  96,  representing  4.800  ties  of  same 
weight  as  well  as  all  ties  of  sundry  l«igtb,  at 
tbe  Morden  Frc^  ft  Grossing  Works ;  also 
material  entered  on  page  159,  consisting  of 
1,789  ties,  weighing  approximately  10  pounds 
each;  M  kegs  of  bolts,  altered  on  page  161. 
containing  1,000  bolts  in  each  keg;  the 
switch  matfl-Ial  entered  on  page  167  of  the 
same  book;  1,920  ties  on  page  171;  1,600 
bolts,  16  kegs,  page  200;  approximately  6.470 
ties  on  page  ^7,  weighing  pounds;  3,200 
bolts  In  32  kegs,  page  283  ;  8,163  ties,  weigh- 
ing 7  pounds  each,  page  291;  8,200  steel  tie 
plates  In  82  k^,  page  338;  and  all  the 
switches  shown  on  page  340." 

All  of  this  property  was  listed  in  one  stod: 
book,  with  which  we  Infer  defendant  was 
quite  familiar,  as  he  had  had  charge  of  that 
department. 

From  the  foregoing  It  la  evident  that  the 
property  wos  all  fully  speclBed.  In  this  let- 
ter of  May  20th  the  defendant  also  states, 
quoting: 

"The  balance  of  tbe  material  yon  are  going 
to  use  your  best  endeavors  to  dispose  of,  and, 
should  I  need  any  of  tbla  material  from  time 
to  time,  I  will,  before  purcbaidng  elsewhere, 
ascertain  if  you  have  it  and  will  givs  yon  ths 
preference  thereon."* 

And  further  the  defendant  goes  on  to  state 

that: 

"Aa  per  our  conversation,  you  are  going  to 
endeavor  to  sell  tbe  balance  of  the  stock  on 
hand.  And  I  take  it  for  granted  that  I  have 
fully  complied  with -the  last  paragraph  of  onr 
agreement  of  April,  3902:  that  I  shall  en- 
deavor to  sell  your  material,  as  per  onr  agree- 
ment end  in  all  respects  comply  In  my  part 
thereto." 

Tbe  issues  before  m  are  confined  to  the 
specified  articles  in  a  letter  of  May  20,  1903, 
from  which  we  before  quoted. 

We  are  of  tbe  opinion  that  there  Is  no 
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vincDhun  Juris  between  plalnHff  and  defend- 
aDt  as  relates  to  other  Items  of  property  than 
those  mentioned  In  the  letter  of  May  20, 1903. 
This  dlspoeea  of  all  qnestlons  relatlnjr  to  the 
property  not  specified  In  that  letter. 

To  return  to  the  Items  of  property  specified 
In  the  letter  of  May  20th,  and  In  r^ard.  to 
which  there  seems  to  have  been  a  positive 
agreement  between  plaintiff  and  defendant, 
we  find  that  the  defendant  wrote  to  plaintiff 
dB  followB: 

"Unless  yoo  are  willing  that  the  material  as 
included  in  my  letter  of  May  20th  shall  stand 
tor  orders  booked  by  me,  to  be  paid  for  by 
Bw  at  as  much  more  Oan  thii^  tour  dollars 
per  ton  at  Progresao  as  I  can  affoM  to  pay  for 
It  as  the  returns  are  received  from  my  draits, 
I  will  dismiss  the  material  entirely  ana  let  yon 
dispose  of  It  to  suit  yourself." 

We  understand  that  plaintiff  agreed  that 
this  merchandise  "should  stand  for  orders" 
placed  by  defendant,  and  held  the  goods  anb- 
ject  to  defendant's  order,  but  that  defendant 
did  not  call  for  them. 

The  statement  of  the  facts  of  the  case 
would  not  be  complete  unless  the  following, 
touchb^  the  balance  claimed  by  plaintiff  and 
the  asserted  price,  be  here  Included: 

"W.  W.  Bierce,  Ltd.,  v.  Frank  Davles,  No. 
74.417.  Civil  District  Court,  Div.  A.   In  accord- 
ance with  the  understanding  ana  agreement 
bad  on  the  trial  of  this  case,  it  is  stipulated  by 
and  between  the  undersigned  counsel,  i-epresent- 
ing  plaintiff  and  de/pndant,  that  of  the  mate- 
rials set  forth  in  ,  defendant's  letter  of  May 
20,  1903,  heretofore  offered  in  evidence,  and 
marked  for  identification  P.  L.,  there  rcmams 
in  the  hands  of  plaintiff  16,  141  ties,  weighing 
lfiO.402  pounds,  or  75m>*/2a40  gross  tons,  for 
which  defendant  is  liable  if  he  is  liable  at  all; 
at  the  rate  of  $27.34  per  ton,  this  being  $34.- 
06  per  ton,  less  the  freight  per  ton  to  Pro- 
grease;  In  accordance  with  defendants  letter 
of  May  21,  1903,  marked  for  identification  *P.  3.' 
"[Signed]     Fenner.  Henderson  &  Fenner, 
"Attorneys  for  Plaintiff. 
"Saunders  &  Gurley, 
"Attorneys  for  Defendant" 

In  one  of  the  letters,  defendant  specially 
refers  to  an  agreement  "to  reserve  for  orders 
closed  by  me."  This  Is  followed  by  other 
expressions,  such  as:  "I  cannot  agree  to  let' 
you  sell  the  material  which  I  am  obliged  to 
sell."  "I  have  sold  various  materials  detail- 
ed to  yon  and  will  need  this  to  fill  orders"— 
thereby  clearly  indicating  that  It  was  his  In- 
tention to  have  this  merchandise  reserved. 

We  understand  from  the  evidence  that  It 
was  reserved  In  accordance  with  thla  re- 
([uest 

The  property  had  been  spedfled,  the  price 
had  been  agreed  upon,  and  under  the  terms 
of  the  contract  there  was  Boffldent  delivery 
to  complete  the  sale. 

We  wilt  again  go  avet  the  business  nego- 
Hatlons  between  the  parties.  In  the  letter 
of  May  20,  1903,  to  which  we  have  already 
specially  referred,  defendant  wrote  to  plalit 
tlffltbat: 

"Ton  agreed  to  reserve  fOr  orders  closed  by 
me  all  the  maferlal  shown  on  page  S9  of  the 
stock  book,"  etw. 


It  will  be  observed  that  defendant,  accord- 
ing to  his  statement,  had  already  "closed 
orders."  The  matter  of  orders  in  ao  far  as 
be  was  concerned  was  a  fait  accompli. 

l^e  testimony  of  Columbus  Bierce  is  (and 
It  Is  not  contradicted): 

"Q.  That  of  this  material  referred  to  above, 
which  was  enumerated  in  Mr.  Davies'  letter  of 
May  20,  19^  you  have  never  sold  or  dis- 
posed of  any  of  that  material  except  to  Mr. 
Davies?  A.  No  one  except  Mr.  Davies,  By 
Mr.  Saunders :  Did  you  make  any  effort  to  do 
so?  A.  No.  By  Mr.  Fenner:  Q.  Why?  A. 
Because  the  matter  was  left  in  Mr.  Davies' 
hands,  according  to  agreement." 

That  agreement  we  understand,  was  to 
bold  it  for  Mr.  Davies, 
The  following  agreement  between  Counsel 

was  copied  In  the  record: 

"The  parties  agree  to  examine  the  hooks  and 
invoices  out  of  court  and  to  determine  from 
them  how  much  ct  the  material,  mentioned  In 
the  letter  of  May  30,  1903.  has  been  taken 
and  paid  for ;  and  the  defendant  is  to  be  liable, 
if  at  ell,  only  for  the  balance  remaining  st 
the  rate  of  $27.34  per  gross  ton,  which  is  ad- 
mitted to  be  the  correct  price  for  which  the 
defendant  Is  to  be  charged,  if  be  is  to  be 
charged  at  all." 

We  return  to  the  letter  of  May  20tb  and 
therein  find  tt  stated  that  plaintiffs  had  closed 
their  negotiations  touching  the  enumerated 

articles. 

Further  on  In  the  record,  quoting: 

"It  Is  admitted  that  the  defendant  Is  liable, 
If  at  all,  for  the  quantities  stated  in  the  letter 
of  May  20.  1903,  and  it  Is  a  matter  of  compila- 
tion to  determine  from  these  iuvcrfcea  how  mncb 
remains  nnsold." 

Defendant  as  a  witness  does  not  specially 
deny  the  n^tlatlona  alleged.  He  admits 
that  he  bad  used  alt  the  materials  enumerated 
In  the  letter  of  May  20, 190S,  with  the  excep- 
tion of  some  10,000  steel  cross-ties,  which,  as 
we  understand,  are  covered  by  the  letter  of 
May  20th, 

True,  he  stated  that  he  coald  not  sell  the 
remainder;  that  Is,  the  16,000  ste^  cross- 
ties.  Nonetheless,  be  had  ordered  them, 
they  were  kept  tor  blm,  the  price  was  fixed, 
and  the  articles  enumerated. 

He  further  states  that  all  that  bad  already 
been  shipped  out  was  of  a  standard  character, 
and  that  that  which  Is  still  on  hand  la  non- 
standard. But  the  difficulty  which  confronts 
him  is  that  he  did  not  agree,  as  far  as  the 
record  discloses,  to  take  only  the  standard 
material;  for  all  we  know,  the  nonstandard 
was  Included  as  well.  As  to  the  latter  he 
says  he  may  not  find  a  customer  within  six 
months  or  he  may  find  one  to-morrow. 

He  also  testified  about  stock  unsalable 
which  he  would  not  carry  In  stock,  which  he 
exerted  himself  to  sell  and  could  not  sell 

All  of  these  things  are  not  provided  for  in 
the  agreement  which  was  entered  into.  The 
defendant  made  an  absolute  purchase,  which 
excludes  all  Idea  of  nullity  because  of  the 
asserted  nonstandard  material. 

It  Is  therefore  ordered,  adjudged,  and  de- 


Digilized  by 


Google 


316 


41  SOUTHMBN  BBPOBTEB. 


(La. 


creed  that  the  Judgment  appealed  from  Is 
avoided,  annulled,  and  reversed;  and  It  Is 
now  ordered,  adjudged,  and  decreed  that  the 
plaintiffs  recover  of  defendant  the  sum  of 
$2,063.80,  with  6  per  cent  Interest  from 
judicial  demand,  and  that  defendant  pay  cost 
of  both  courts. 

NIOHOUiS,  absent 


016  La.) 

Ko.  15,808. 

WELLS  et  al.  WELLS. 

(Sapreme  Court  of  Lonidamu  April  28.  1906.) 
■Rehearing  Denied  Jnne  4.  1906) 

1,  THUSTS— AcnON  TO  SntOBCB— DlSOOTXBT 

—  Answbb  to  Intebbooatoeizs  — Conclu- 
siveness. 

Where,  in  a  petitory  action  Instituted  by 
five  heirs  against  a  coheir  holdiog  title  to  lands 
derived  from  another  coheir,  the  ostensible  own- 
er on  the  records,  plaintiffs  propounded  in> 
terrogatories  on  facts  and  articles  to  the  de* 
fendant,  for  the  purpose  of  proving  that  the  de- 
fendant and  his  author  held  the  title  in  trust 
under  parol  agreements  for  the  benefit  of  the 
common  father  and  mother  and  their  beirs,  and 
the  defendant  answered  under  oath  denying 
the  alleged  trust  agreement,  held,  that  the  an- 
swers stand  as  part  of  the  pleadings,  and  that 
an  exception  of  no  cause  m  aeOon  was  prop- 
erly sustained. 

2.  Saue— 'Pabol  Evidkncb— Pboof  or  Title. 

While  forced  heirs  may,  under  certain  cir- 
cumstances, show  by  parol  testimony,  fraud,  or 
simulation  in  sales  of  immovables  made  by  their 
ancestor,  such  evidence  is  never  admissible  for 
the  purpose  of  proving  title  In  the  ancestor, 
either  directly  or  indirectly. 
(Syllabus  by  the  Court.) 

Appeal  from  Thlrteratta  Judicial  District 
Coiut,  Parish  of  Rapides;  Horace  Henry 
White,  Judge  at  hoc. 

Action  bj  Ennemon  M.  Wells  and  others 
against  Charles  M.  Wells.  Jodgment  for  de- 
fendant, and  plaintiffs  appeal.  Affirmed. 

Robert  Persifer  Hunter  and  Frauds  Rivers 
Richardson,  for  appellants.  Andrews  &  Ha- 
Icenyos  and  Bla<^man  ft  Oraton,  for  ap- 
pellee. 

LAND,  J.  Plaintiffs*  original  and  amend- 
ed petitions  were  dismissed  on  an  exception 
of  no  cause  of  action,  and  they  have  appealed. 

The  allegations  of  the  petition  may  be 
stated  substantially  as  follows: 

Petitioners  are  five  of  the  eight  heirs  and 
living  representatives  of  their  father.  Gen. 
Montfort  Wells,  and  of  their  mother,  Mrs. 
Jeanette  Wells,  late  of  tbe  parish  of  Rapides, 
both  of  whom  died  about  the  year  1882.  Pe- 
titioners inherited  the  undivided  five-eighths 
of  tbe  property  owned  by  said  decedents  at 
the  time  of  their  deaths. 

The  other  three  heirs  are  T.  Jeff  Wells, 
Charles  M.  Wells,  and  the  heirs  of  Mrs.  Ella 
Blackman. 

At  the  time  of  their  deaths,  the  father  and 
mother  of  petitioners  owned  ■  certain  tracts 
of  land  situated  in  the  parish  of  Rapides,  ag- 


gregating about  2,000  acre^  wlildi  ue  well 

worth  ?20,000. 

Geu.  and  Mrs.  Wells  many  years  ago,  for 
their  own  purposes  and  convenience,  plained 
these  lands  In  the  name  of  T.  J^erson  Wells 
by  paper  titles  duly  recorded,  for  which  do 
value  was  given. 

T.  Jefferson  Wells  agreed  at  the  time  to 
hold  said  lands  for  bis  father  under  a  prom- 
ise and  obligation  to  reconvey  tnem  to  him 
at  any  time  he  so  desired. 

T.  Jefferson  Wells  for  many  years  held  said 
lands  under  said  paper  title  and  agreement 
but,  becoming  financially  embarrassed  he  pla- 
ced the  mere  paper  title  in  the  name  of  Mrs. 
Ida  F.  Wells,  his  wife,  who  as  a  mere  party 
Interposed,  held  them  In  her  name  as  the 
property  of  petitioner's  father  and  mother, 
pursuant  to  the  original  agreement  and  under* 
standing  with  her  husband. 

Gen.  Montfort  Wells,  shortly  before  his 
death,  fearing  that  said  lantte  might  become 
Involved  In  tutorship  proceedings  and  there- 
by be  lost  to  him  and  his  heirs,  requested' T. 
Jefferson  Wells  to  transfer  the  same  to 
Charles  M.  Wells,  who  agreed  and  bound 
himself  verbally  to- hold  siild  lands  for  Gen. 
and  Mrs.  Wells  and  tbeir  heirs  and  legai 
representatives  and  to  transfer  the  same  at 
any  time,  when  so  requested  to  do  by  the 
parties  in  Interwt 

The  transfer  from  T.  Jefferson  Wells  p 
his  wife  to  Charles  M.  Wells  waa  not  made 
until  the  day  of  the  death  of  Gen.  Wells  or 
the  day  before  he  was  buried,  when,  pursu- 
ant to  the  agreement  and  understanding 
above  recited,  which  was  then  and  there  ex- 
pressly consented  to  by  Charles  M.  Wells,  a 
paper  deed  of  conveyance  to  said  lands  was 
executed  by  T.  Jefferson  Wells  and  wife  and 
accepted  by  Charles  M.  Wells,  without  anj" 
consideration  whatever  except  said  agree- 
ment and  understanding. 

Tbe  said  paper  title  or  conveyance  was  de- 
livered to  said  Carles  M.  Wells,  but  was 
never  recorded. 

In  January,  1888,  because  of  some  defect 
in  the  description  of  a  portion  of  said  lands, 
and  for  no  other  purpose,  tbe  said  T.  Jeffer- 
son Wells  and  wife  made  another  paper  title 
and  conveyance  to  said  Charles  M.  Well^ 
for  an  alleged  consideration  of  $2,000,  no 
part  of  which  was  or  has  ever  been  paid, 
but  said  transfer  was  made  In  accordance 
with  and  In  continuation  of  the  previous 
agreement  and  understanding  had  when  the 
paper  title  was  first  transferred  to  Charles 
M.  Wells. 

Portions  of  the  land  sued  for  were  not 
Included  In  the  transfers  from  Mrs.  Ida  F- 
Wells  to  Charles  M.  Wells,  but  were  in  189f> 
and  1892  transferred,  by  mere  paper  title, 
by  T.  Jefferson  Wells  to  Charles  M.  Wells, 
pursuant  to  tbe  agreement  and  understanding 
already  recited. 

In  March,  190S,  Charles  M.  Wells  sold 
600  acres  of  said  lands  for  fbe  jvlot  ef 
$7,500,  paid  In  cash. 
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Themipon  the  present  milt  was  Instltnted 
to  recover  flve^iglitliB  of  said  price  and  the 
same  proportion  of  the  lands  remalnlnc  nn- 
sold. 

The  original  petition  alleged  that,  If  any 
counter  letter  or  letters  ever  existed,  they 
had  been  lost  or  destroyed,  and  that  their 
only  recourse  In  law  was  to  have  the  defend- 
ant answer  under  oath  and  In  open  court  cer- 
tain questions  on  facts  and  articles  which 
were  propounded  by  plaintiffs.  It  was  so 
ordered  by  the  court  In  his  answers  the  de- 
fendant denied  all  knowledge  of  the  agree- 
ments,  understandings,  and  transfers  alleged 
to  hare  been  made  prior  to  the  year  1888, 
and  ^)eclally  denied  that  he  had  ever  held 
said  lands  for  account  of  the  heirs  of  Mont- 
fort  Wells  and  wife. 

Defendant  objected  to  answering  the  Inter- 
R^toriee  relative  to  tbe  sales  made  to  him 
In  18S&.  18O0,  and  1882  by  Mrs.  Ida  F.  Wells 
and  husband,  and  bis  objectUma  were  nt»- 
tained. 

Previous  to  answering  the  Intem^tories, 
defendant  sued  out  a  rule  to  vacate  the  order 
directing  bim  to  answer  on  the  ground  that 
plalntitrs  petition  dlscIoBed  no  sueable  inter- 
est, and  on  the  further  ground  that  T.  Jeffer- 
son Wells  derived  his  title  directly  from  the 
United  States,  and  not  from  Montfort  Wells. 

Tbla  rule  was  dismissed  on  exception,  and 
need  not  be  further  noticed. 

Several  documents  purporting  to  be  copies 
of  title  referred  to  In  the  rule  are  found  In 
the  transcript,  but  do  not  appear  to  have 
been  offered  or  filed  In  evidence.  Such  doc- 
uments cannot  be  considered. 

Tbe  only  question  before  us  is  whether  the 
petition  as  amended  discloses  a  cause  of  ac- 
tion. 

The  obscurity  of  the  allegations  as  to  the 
original  connection  of  Montfort  Wells  with 
the  title  to  these  lands  makes  It  difficult  to 
state  the  case  as  disclosed  by  the  pleadings. 
'  It  Is  not  specifically  all^^  that  Montfort 
Wella  had  a  title  which  he  transferred  to  his 
son,  T.  Jefferson  Wells,  nor  can  such  an  in- 
ference be  deduced  from  the  vague  allegation 
that  Montfort  Wells  and  wife  'placed  these 
lands  In  the  name  of  T.  JetCecBoia  Wells"  on 
the  records  of  tbe  parish. 

Tbe  situation  as  alleged  Is  that,  while  T. 
Jefferson  Wells  was  tbe  ostensible  owner 
of  these  lands,  they  really  belonged  to  his 
father  and  mother,  and  were  held  for  their 
aconmt  and  benefit. 

Id  other  words,  these  lands  were  beld  In 
trust  by  T.  Jefferson  Wells,  and  were  by 
him  transferred  to  his  wife,  and  by  her  to 
Cbarlea  IL  Wells,  subject  to  the  same  trust 
reffnltlng  tnm  a  common,  continued,  and 
well-recognlzed  parol  agreement  and  under- 
standing between  all  the  parties  In  Interest 

tn  orier  to  prove  this  trust  as  against 
rharles  H.  Wells,  plaintiffs  propounded  to 
lihn  InterrogatoHes  on  facts  and  articles. 

Defaadant  answered  that  he  had  no  knowl- 


edge of  the  trust  agreement  set  forth  In  tbe 
petition  and  never  had  at  any  time  held  said 
lands  for  account  of  the  heirs  of  Montfort 
Wells  and  wife. 

In  Godwin  v.  Neustadtl,  42  La.  Ann.  735, 
7  South.  744,  this  court,  In  a  well-consldered 
opinion,  held  that  when  tbe  plaintiff,  hav- 
ing no  counter  letter,  proceeds  in  limine  to 
probe  the  conscience  of  the  defendant  by 
evoking  his  answers  to  interrogatories,  such 
answers  stand  as  part  of  the  pleadings,  and 
if  they  are  destructive  of  plaintiff's  action 
an  exception  of  no  cause  of  action  will  He. 

In  the  same  case,  the  court  further  held 
that,  when  answers  to  Interrogatories  on 
facts  and  articles  are  resorted  to  for  the  pur- 
pose of  supplying  the  place  of  a  counter  let- 
ter, and  to  make  proof  which  notbing  else  but 
a  counter  letter  could  make,  th^  cannot  be 
contradicted  othwwlse  than  written  evl- 
Aence. 

In  their  original  petition,  plaintiffs  alleged 
that  no  counter  letter  or  letters  existed  to 
their  knowledge,  and  that  "their  only  re- 
course at  law"  was  to  probe  the  conscience 
of  the  defendant. 

In  Heirs  of  Doban  v.  Dohan,  42  La.  Ann. 
449,  7  South,  069,  this  court  held  that  parol 
testimony,  to  show  fraud  or  simulation  in 
a  sale  of  Imnwvable  property  to  the  prejudice 
of  forced  heirs,  may  In  a  certain  class  of 
cases  be  Introduced,  but  such  evidence  never 
can  be  Introduced  by  the  heirs,  without  the 
consent  of  the  adverse  party,  to  show  title 
tn  the  ancestor  to  such  property;  and  in  the 
same  case  it  was  further  held  that  testimo- 
nial proof  Is  not  admissible  for  the  purpose 
of  proving  that  a  tbird  person  was  Interposed 
to  receive  or  to  be  Invested  with  the  title 
to  real  estate,  for  the  use  of.  and  Instead  of, 
the  Intended  vendee.  Civ.  Code,  arts. 
2275,  2440. 

The  doctrine  thus  enunciated  was  reaf- 
firmed by  this  court  in  Westmore  v.  Hars. 
Ill  La.  306,  86  South.  578,  end  in  Ackerman 
V.  Peters,  lis  La.  156,  86  South.  923. 

Plaintiffs  have  not  alleged  title  in  Geu. 
Wells  otherwise  than  by  virtue  of  a  parol 
agreement  with  T.  Jefferson  Wells,  who  held 
the  legal  title  duly  recorded. 

A  similar  parol  agreement  is  alleged  to 
have  accompanied  the  subaequent  transCns 
of  the  same  title. 

Plaintiff's  action  Is  to  establish  an  equi- 
table title  tn  Montfort  Wells  resulting  from 
the  alleged  trust  agreements,  and  is  not  an  ac- 
tion to  annul  as  simulated  or  fraudulent  any 
contract  made  by  tbelr  father  to  their  preju- 
dice as  forced  heirs. 

Hence  article  2239  of  the  Civil  Code,  as 
amended  by  Act  Noi  6,  p.  12,  of  1884,  has  no 
application,  as  the  petition  discloses  no  sim- 
ulated or  fraudulent  contract  to  be  annulled 
by  parol  evidence. 

Judgment  affirmed. 


NICHOLLS,  J.,  absenL 
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(116  La.) 
No.  15,80Z 
DAVIS  T,  QUEEN  CITT  FURNITURE 
MFG.  CO.,  Umited. 

(Supnme  Court  of  Lonieiana.   Aprfl  2S,  1006. 
Rehearing  Denied  June  4.  1906.) 

1.  Masttee  and  Btbvant— InjUBi  TO  Skbvakt 
— Action  fob  Daicaoes— Pleading. 

There  was  a  cause  of  action  and  in  conse- 
qaence  an  exception  on  the  sround  was  prop- 
erly OTemded. 

On  the  Merit*. 

2.  Same— Defective  Appliancb— Etxdinok. 

Whilst  it  Is  true  that  corporations  follow- 
ing dangerous  occupations  assume  certain  pri- 
mary obligations  to  secure  the  safety  of  their 
employes,  on  the  other  band,  a  plaintiff  to  re- 
cover must  prove  that  needful  appliances  were 
wanting  and  due  to  that  fact  an  accident  w&a 
the  result. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  886.  800.} 

3.  Same— "INEXPEBIENOB." 

The  weight  of  the.  testimony  does  not  bob- 
tain  that  plamtlff  was  green  and  Inezperi^iced. 

4.  Same— Instbuction. 

The  preponderance  of  the  testimony  shows 
that  plaintiff  was  warned  asainat  dancers  In- 
cident to  the  occopation. 

0.  SAUE— KVIDBRCB— ADJtraTABU  Spbihob. 

There  were  no  adjustable  Bpringa  on  the 
machine  fed  by  plaintiff.  A  number  of  wit- 
nesses testified  that  there  is  no  necesaity  for 
such  "springs."  Some  of  the  witnesses  were 
employes  of  other  factories  than  that  of  de- 
fendant. PlaintitF  must  make  out  his  case  with 
reasonable  certainty. 

The  court  holds  that  plaintiff  has  not  made 
out  his  case  with  required  certainty. 

6.  Saue}— Piece  or  Wood. 

The  plaintiff  was  feeding  the  machine  with 
small  pieces  of  wood.  One  of  these  pieces  was 
brought  up  with  the  record.  The  court  holds 
that  the  prepondraanca  of  evidence  sns tains 
the  defense. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Tbonias  Fletcbor  Bell. 
Judge. 

Action  by  W.  L.  -Davis  QKalnst  tbe  Queen 
City  Furniture  Manufacturing  Company,  Lim- 
ited. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Murff  &^Webb,  for  appellant  Tbatctaer  & 

Welsh,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  sues  defendant 
to  recover  a  judgment  in  the  Bum  of  fl(^O00 

damages. 

He  was  one  of  defendant's  workmen  to  do 
such  work  as  tbe  foreman  might  point  out. 
He  was  put  to  work  on  a  machine  commonly 
called  tbe  groove  saw,  to  groove  or  saw 
"case  posts,"  to  be  used  In  making  tbe  furni- 
ture of  which  defendant  was  a  manufacturer. 

The  pieces  of  wood  with  which  plaintiff 
was  feeding  tbe  machine  at  the  time,  were 
about  two  Inches  square;  In  length,  about 
three  feet  On  the  table  of  tbe  machine  there 
were  two  saws  about  an  Inch  apart  One 
of  tbe  outer  rims  of  these  saws  was  about 
an  Inch  above  the  surface  of  the  table,  and 
tbe  other  about  five  eighths  of  an  inch. 

On  the  outer  edge  of  the  maclilue^  known 


•ometimes  as  a  '^comUnatloD  maddne,"  as 
well  aa  the  name  of  "groove  machine^" 
there  was  a  stationary  Iron  brace  to  esaUo 
the  woriauan  feeding  ttte  machine  to  woiic 
the  pieces  throagh  at  njoUonn  distance  from 
the  saws. 

Plaintiff  avers  that  on  the  side  oi^lte 
to  the  Btathnary  brace  there  was  another 
adjustable  brace  whKft  served  as  a  brace 
to  hold  the  piece  woriced  through  against 
the  stationary  brace  of  the  saws.  That  tbe 
adjustable  brace  would  gmtly  yield  under 
pressure;  but  It  none  tbe  less  held  fast  to 
the  piece  and  prevented  it  tram  kicking  bade 
or  shooting  backward. 

At  this  point  there  is  material  difference 
between  the  testimony  of  plaintiffs  witne^es 
and  those  of  the  defendant  The  former 
have  testified,  in  substance,  as  Just  stated, 
while  tbe  latter  all  said  as  witnesses  that 
the  adjustable  brace  was  not  a  safety  device. 
That  this  brace  was  not  part  of  tbe  machine; 
that  it  was  attached  to  the  machine  to  enable 
the  workman  to  <ri>tato  the  desired  uniformity 
In  sawing  or  grooving  the  pieces.  That  wa» 
all 

We  will  consider  this  point  of  difference- 
later  In  tbe  discussion  of  the  issues. 

Returning  to  a  description  of  tbe  machine. 
It  had  a  sawboard  which  was  fitted  In,  flush 
with  the  table,  which  formed  part  of  tbe 
machine,  and  through  this  board  there  were 
alita  through  whitdi  the  saws  protruded. 

Tlie  table  itself,  on  which  the  machine 
rested,  was  4^  feet  in  length,  and  three  feet 
wide. 

One  of  the  contentions  of  plaintiff  Is  that 
the  sawboard  was  worn  out  and  imflt  for 
use. 

While  the  plaintiff  was  at  work,  the  plece- 
of  wood  he  was  running  through  the  mac4ilne 
was  hurled  back  over  the  saws,  struck  tu's* 
hand,  he  says,  and  caused  it  to  fall  on  tbe 
saws  which  dragged  it  through  the  board  la 
question,  and  cut  his  entire  hand  off. 

Plaintiff,  In  his  petition,  sets  forth  his 
complaints  at  some  length.  His  complaints 
may  be  briefly  stated:  defendant  vpas  neg- 
ligent In  not  wnming  him  of  the  danger; 
the  sawboard  was  defective;  the  adjustable- 
brace  was  not  on  tbe  machine;  he  bad  not 
been  directed  to  put  It  on. 

Defendant  interposed  an  exception  of  no 
cause  of  action  wbicb  was  overruled  by  tbe 
judge  of  tbe  district  court  Defendant  press- 
es this  exception  upon  our  consideration. 

Defendant's  answer  to  plaintiff's  com- 
plaints was  a  general  denial,  contributory 
negligence,  experience  of  plaintiff,  tbe  ma- 
chine was  simple,  no  warning  was  needed, 
tbe  sawboard  was  in  good  condition,  tbe 
adjustable  springs  were  not  part  of  tbe  ma- 
chine, these  springs  were  not  necei^ry  for 
the  convenience  or  safety  of  workmen,  and, 
lastly,  defendant  urges  that  plaintiff  lopt 
his  band  by  dropping  tbe  timber  on  tbe  saw 
and  in  attempting  to  catch  it  his  hand  wa& 
caught 
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We  take  up  for  deciston  the  exertion  of  no 
cause  of  action  before  referred  ta  While 
It  Is  true,  as  contended  by  defendant,  that 
special  allegations  in  the  petition  will  control 
all^ations  that  are  general.  It  does  not  seem 
to  OS  here  that  the  special  allegation  should 
be  controlling  for  the  following  reasons :  the 
contention  of  defendant  is  that  the  defects 
complained  of,  if  defects  they  were,  were 
open  and  apparent;  that  the  plaintiff  saw 
that  there  was  no  adjustable  brace  on  the 
machine;  whether  he  knew  there  should  be 
one  or  not  he  luiew  that  none  was  there. 

Furthermore,  if  It  were  true,  as  allied 
by  plaintiff,  that  the  sawboard  was  split 
and  worn  he  (plaintiff)  saw  that  It  was  bo, 
and  that  be,  thereby.  Is  precluded  from  claim* 
Ing  any  damages  for  injury. 

Now  the  petltlMi  alleges  jost  the  contrary. 

In  considering  the  exception  oi  no  cause  of 
action,  we  take  the  facts  as  alleged. 

Plaintiff  alleges  that  be  did  not  know  that 
the  adjustable  brace  which  was  not  on  the 
machine  belonged  thereon,  and  that  be  did 
not  know  that  the  sawboard  was  split  and 
worn. 

We  will  not  infer  that  plaintiff  had  knowl- 
edge of  the  defect  which  defendant  says  he 
had  when  be  allies  that  it  was  not  known 
to  him. 

Furthermore,  we  will  not  assume  that  an 
ordinary  workman  who  «'as  receiving  one 
and  a  half  dollars  a  day,  whilst  others  more 
skilled  were  receiviug  two  and  a  half  anil 
three  dollars  a  day,  had  superior  knowledge 
of  defects  to  the  employer. 

We  pass  to  the  merits. 

The  machine  was  daagerons,  la  the  flrst 
proposition  which  plaintiff  presents  for  dis- 
cosslon. 

Several  of  the  witnesses  testified  that  all 
machines  are  dangerooa.  They  said,  how- 
ever, that  a  combination  machine  when  used, 
as  waa  done  in  this  case,  as  a  "grooving 
machine"  was  not  as  dangerous  as  others  in 
woodwork  factory,  such  as  the  shaper,  Jolut- 
tr,  t«iant  machine  and  ripsaw. 

Toni^  men  leave  their  quiet  home  on  the 
farm  on  which  they  have  been  reared  In  or- 
der to  follow  -Qitt  more  actlTe  work  of  the 
factory. 

The  dangers  on  the  quiet  farm  are  in- 
finitesimal in  comparison  to  those  of  some 
factories.  It  emphasizes  the  necessity  of  be- 
ing careful  and  attentive ;  but  the  necessity 
shonld  be  felt  both  by  the  employer  as  welt 
as  by  all  men  employed. 

In  the  next  place  plaintiff's  averment  Is 
that  be  did  not  have  sufflt^Ient  experience  In 
factory  work  to  Justify  defendant  in  placing 
him  at  work  on  the  grooving  machine. 

We  must  say  that  plaintiff  was  not  as  in- 
experienced as  he  thought  he  was.  He  had 
worked  in  different  wood  working  plants. 
First,  in  a  small  sawmill,  afterwards  fn  a 
box  factory.  While  working  for  the  defend- 
ant before  be  met  with  the  accident  of  which 
be  coDiiplalna  be  bad  worked  (n  other  ma- 


chines considered  dangerous,  as  well  as  at 
the  grooving  machine  which  grooved  pieces 
of  timber  for  locks.  True,  while  he  was  not 
to  be  considered  a  regular  machine  man  he 
certainly  had  sufficient  experience  not  to  be 
considered  an  entirely  greea  and  Inexperi- 
enced man. 

There  was  nothing  unreasonable  or  Im- 
proper In  giving  him  work  for  which  he 
applied. 

We  pass  to  the  insufficiency  of  the  instruc- 
tion of  which  plaiutlff  complains. 

He  avers  that  he  was  not  Instructed  in  all 
the  details  needful  in  operating  the  grooving 
machine.  He  was  certainly  given  some  in- 
structions, and  if  defendant's  foreman  is  to 
be  believed  at  all  these  instructions  were  as 
complete  aa  it  was  reasonable  tor  blm  to 
expect 

There  is  contradiction  here  as  there  Is 
upon  several  other  points.  The  foreman 
testifies  at  some  length  and  says  that  he  was 
particularly  careful ;  while  plaintiff  testifies 
that  the  foreman  was  not  near  as  particular 
as  he  states. 

We  think  that  everything  touching  needful 
Instruction  or  warning  narrows  itself  down 
to  whether  the  foreman  should  have  in- 
structed the  plaintiff  about  the  adjustable 
brace  or  spring. 

This  brings  us  to  one  of  the  important 
issues  of  the  case,  and  to  which  we  have 
givffli  earnest  thought;  that  Is,  whether  the 
adjustable  brace  or  spring  afforded  pxota(^• 
tion  from  accident 

If  it  was  a  protection,  a  safety  device,  as 
plaintiff  claims,  it  was  then  a  decided  omis- 
sion on  the  part  of  the  foreman  not  to  rig  np 
the  machine  with  this  safety  device.  In 
view  of  the  fact  that  plaintiff  waa  not  at 
all  skillful,  It  would  have  been  prudent,  if 
there  was  the  least  necessity  for  It,  to 
put  on  the  device.  On  the  other  band,  If 
it  was  not  a  protection  and  a  safety  device, 
as  contended  by  defendant,  then  there  was 
not  the  least  negligence  on  the  part  of  de- 
fendant In  omitting  all  mention  of  it  during 
the  time  that  plaintiff  was  being  instructed 
by  the  foreman  and  in  not  attaching  it  to 
the  machine. 

Before  taking  up  that  Issue  for  decision, 
we  will  pass  upon  other  points  of  porbapa 
less  importance. 

The  alleged  defectiveness  of  the  sawboard 
requires  attention.  It  will  be  recalled  that 
the  metal  table  on  which  the  saws  rested 
has  a  recess  In  which  the  sawboard  was 
placed.  The  sawboard  itself  is  made  ot 
wood. 

The  complaint  is  upon  that  point  that  the 
sawboard  was  considerably  worn,  and  that 
in  consequence  there  was  too  much  open 
space  bert^ve^  the  saws  and  between  the  saws 
and  the  metal  table. 

Plaintiff  avers  that  his  attention  was  not 
called  to  this  by  the  foreman,  and  nlthougb 
these  boards  did  not  fit  around  the  mivfa,  he 
was  not  awars  of  the  fact. 
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Because  of  the  defectiveness  of  tbls  saw- 
board,  and  the  total  waot  of  the  adjustable 
brace  the  contention  Is  urged  that  the  piece 
of  timber  kicked  back  with  force  and  was 
the  cause  of  the  accident 

We  take  up  In  the  first  t^.ice  plaintiff's 
complaint  touching  the  sawboard.  Here  again 
the  testimony  is  conflicting.  The  plaintiff 
and  his  witnesses  testis  most  positively  that 
the  sawboard  was  out  of  order  and  unflt  for 
use,  and  that  it  was  negligent  not  to  have 
changed  it  A  large  number  of  witnesses  for 
defendant  are  eaually  as  positive  that  the 
sawboard  was  all  that  was  required.  Two  of 
the  witnesses  testify  that  In  succession  after 
the  accident,  on  the  day  that  it  occurred, 
they  took  up  the  work  that  plaintiff  had  on 
hand  at  the  machine  and  worked  off  the 
pieces,  and  that  the  machine  worked  very 
well  for  a  number  of  hours,  until  they  were 
entirely  through  with  the  work. 

Whether  In  all  these  contradictions  it  Is 
plaintUTs  witnesses  who  have  violated  the 
ninth  commandment  or  If  It  be  the  defend- 
ant's witnesses,  only  the  SiQ>reme  Judge  can 
decide  with  absolute  certainty. 

We  are  not  certain  that  the  sawboard  was 
all  that  It  should  have  been.  At  the  same 
time  In  order  to  hold  for  plaintiff  on  this 
point  it  would  be  necessary  to  make  It  ap- 
pear In  what  rrapect  it  was  the  cause  of  the 
accident. 

We  recur  to  the  subject  before  referred 
to,  the  adjustable  brace. 

There  was  no  adjustable  brace  on  the  ma- 
chine. It  was  not  part  of  the  machine  as 
originally  made  up.  It  was  a  device  pro- 
vided at  the  factory  mostly  by  the  workmen 
theniHelves.  As  to  the  extent  of  the  protection 
It  afforded,  the  testimony  of  the  witnesses 
does  not  agree.  The  witnesses  for  plaintiff 
testify  that  it  was  a  safety  device,  while  the 
witnesses  for  defendant  express  a  decided 
contrary  view.  According  to  the  latter  there 
was  very  little  safety  about  It 

That  It  was  not  a  part  of  the  machine  orig- 
inally makes  no  great  difference,  It  seems 
to  us ;  as  to  that  matter  the  push  stick  which 
plaintiff  was  Instructed  to  use  In  pushing 
the  pieces  through  the  macblne  was  not  a 
part  of  the  macblne,  and  yet  Its  use  was 
deemed  necessary. 

While  It  is  true  that  the  preponderance  of 
the  oral  testimony  is  the  other  way,  we  are 
inclined  to  the  view  that  it  had  some  use- 
fulness. It  certainly  enabled  the  workmen 
to  accomplish  better  work. 

When  operated  by  a  thoroughly  experienced 
machinist  it  Is  quite  probable  that  even  the 
push  stick  could  have  been  laid  aside,  and 
the  adjustable  brace  also;  and  for  all  we 
know,  perhaps  the  sawboard  Itself,  although 
a  very  important  part  of  the  machine.  But 
In  the  hands  of  a  man  not  thoroughly  trained 
In  the  work  there  was  some  danger  even  with 
all  the  appliances  on  hand  and  In  placa 

We  may  as  well  state  here  that  defendant 
lajs  great  stress  upon  the  tact  that  plaintiff. 


as  testified  to  hj  three  witnesses,  said  Im* 
mediately  after  the  accident  In  snbstance^ 
that  the  accident  was  all  due  to  his  own 
negligence.  We  do  not  attach  the  very  great- 
est Importance  to  this  statement  Plaintiff 
had  sevefral  times  requested  the  foreman  to 
place  him  In  charge  of  a  higher  class  ma- 
chine, where,  though  more  dangerous,  be 
would  receive  higher  wages.  It  Is  probable 
that  his  mind  had  been  bent  upon  this  change. 
White  suffering  excrodatlng  pain,  it  is 
highly  creditable  to  him  that  he  said  that  he, 
not  his  employer,  was  at  fault  We  lnf» 
that  he  himself  did  not  know  precisely  how 
It  happened.  The  shock  and  the  torture  were 
enough  to  cause  bbn  to  forget  some  of  the 
Inddente  of  the  accident 

But  there  Is  a  subsequent  feature  In  this 
matter.;  the  reverse  of  creditable  to  plaintiff ; 
that  Is,  provided  defendant's  witnesses  have 
testified  truthfully  In  that  regard.  They 
said  iwsltlvely  that  plaintiff  stated  that  he 
had  been  negligent. 

We  leave  the  subject  and  take  up  the  last 
cause  of  contention;  that  Is,  whether  the 
stick  of  wood  which  was  brought  up  with  the 
record  was  .the  piece  on  which  plaintiff  was 
working  at  the  time  that  he  was  hurt 

If  It  was  then  we  are  of  opinion  that  he 
cannot  possibly  recover  damages. 

The  preponderance  of  testimony  shows  that 
it  was  handed  to  the  foreman  while  be  was 
near  the  grooving  macblne  and  where  there 
were  other  similar  pieces.  The  other  pieces 
had  been  shaped  and  grooved  as  this  was, 
with  the  only  difference  that  the  one  before 
us  has  marks  of  the  saw  on  which  it  ap- 
parently fell.  It  has  blood  stains  on  It  or 
marks. 

Aftn-  this  stick  had  been  handed  to  the 
foreman  It  was  handed  to  the  superintendent 
who  put  it  away  and  on  the  trial  it  was  pro- 
duced and  offered  In  evidence.  "It  was  ad- 
mitted," the  court  held,  "for  the  purpose  of 
proving  the  size  of  case  post  and  for  that 
alwie." 

Touching  the  stick,  we  Insert  the  following 
here:  When  the  general  manager  was  asked 
where  was  the  piece  of  timber,  his  r^Iy  was 
that  It  was  handed  to  him  by  the  foreman 
about  16  feet  from  the  macblne,  about  five 
or  ten  minutes  after  Davis  was  hurt;  and 
tbe  foreman  testified  In  turn  that  a  boy 
picked  It  up  and  handed  It  over  to  him,  and 
that  he  took  It  and  turned  It  over  to  Yeoger, 
the  superintendent 

Defendant's  theory  Is  that  the  stick  fell 
out  of  plaintiff's  hands  as  he  was  taking  It 
back  In  order  to  place  It  at  tbe  left  of  tlie 
mnchlne  where  tlie  other  sticks  were.  That 
It  slipiied  from  his  hand,  and  that  It  was  then 
that  the  accident  happened;  that  plaintiff 
must  have  placed  his  band  upon  tbe  saws. 

It  devolved  upon  plaintiff  to  make  out  his 
demand.  If  the  testimony  for  defendant 
Is  not  false  and  Inspired  by  de^  laid  deceit 
and  downright  fraud,  subtly  conceived  and 
executed,  platotlfl  has  not,  by  any  meeos 
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sQCceeded  la  making  bis  demand  reasonably 

certain. 

We  have  not  found  It  possible  to  satisfy 
onrselves.  in  view  of  the  evidence,  tbat  plain- 
tiff did  not  drop  the  gtlcic  on  tbe  saws  as  tbe 
marks  tbereon  show. 

It  is  reasonable  to  Infer,  we  think,  that 
this  stick  was  In  the  hands  of  plaintiff  at  tbe 
time. 

For  reasons  assigned,  the  judgment  Is 
afflnned. 

MGHOIitS,  3^  absent 


ai6  La.) 
No.  16,101. 

HANBOM  St  al.  T.  POLICB  JUBT  OF  8T. 
MARY  PARISH. 

(Bvpreme  Coart  of  Loalsiana.  May  7,  1906. 
Rehearing  Denied  Jnne  4,  1006.) 

1.  Hakdamub— Right  to  Appeal. 

Generally  mandamns  wUl  not  lie,  if  there 
Is  a  right  of  appeal. 

[Ed.  Note.— For  cases  ta  point,  see  vol.  88, 
Gait.  IMg.  Handamos,  {  9,} 

2,  Saies— Issuance  or  Iniuhctioh— Discbe- 

TION  or  TbIAL  JlTUOE. 

Where  tbe  trial  judge  Is  vested  with  dis- 
cretion as  to  whether  be  should  issne  an  in- 
unction, the  appellate  court  will  not  assume 
inrisdiction  fn  mandamus  proceedings  and  direct 
bim  to  set  aside  his  order  declining  to  issue  the 
writ,  nor  compel  him  to  issae  an  injunction. 

lEd.  Note. — For  cases  in  point,  see  vol.  83, 
OenL  Dig.  Mandamus.  {S  64,  81,  8l] 

(Syllabos  by  tbe  Coort.) 

Appllcatitm  of  Edward  A.  Bstaoa  and  oth- 
ers for  writs  of  certiorari,  prohibition,  and 
ninndamns.  Writs  denied. 

D.  Caffery  &  Son,  Harry  D.  Smith,  Obarles  ! 
Austin  (VNIell,  Martel  &  Martel,  J.  Clifford 
Brown,  and  Percy  Saint,  for  relator.  Re- 
qxmdent  Judge  ad  hoe,  pro  se.  William  K. 
Wilson,  Dist.  Atty.,  and  Foster,  Milling,  Ood- 
ebanx  ft  Sanders,  tor  respondent  police  Jury. 

BRBAUX,  O.  J.   Plaintiffs,  taxpayraw  and 
dtlzois  of  tbe  parish  of  St  Mary,  in  these 
proceedings  seek  to  obtain  an  order  to  com- 
pel the  Jndge  ad  boc  of  the  district  court  to 
Issue  a  writ  of  Injunction  on  their  petition,  '■ 
which  they  presented  to  tbe  district  Judge  : 
and  which  he  refused  to  grant,  after  baring  j 
issued  a  rule  nisi  on  the  police  Jury  to  show 
cause  why  tbe  writ  should  not  be  granted, 
and  after  tbe  police  Jury  had  answered  and 
showed  cause  to  his  satisfaction. 

The  purpose  of  tbe  Injunction,  which  re- 
lators sought  to  obtain,  was  to  prevent  the 
police  Jury  from  demgllsblug  the  present 
courthouse,  and  from  meeting  a  new  court- 
house in  its  stead,  at  the  proposed  cost  of 
9115,000,  and  trom  Issuing  "certificates"  for 
tbe  work. 

The  present  courthouse  was  built  many 
years  ago,  but  relators'  contention  is  tbat  it 
Is  to  tbiB  day  a  good  and  sntwtantial  build- 
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log  and  would  answer  every  purpose  if  re- 
paired ;  tbat  there  is  no  necessity  for  build- 
ing another  courthouse;  tbat  the  parish  of 
St.*  Mary  can  ill  afford  to  meet  the  payment 
which  would  be  required  during  each  year; 
that  funds  are  very  much  seeded  to  pay  the 
expenses  of  ber  stfliools  and  to  maintain 
her  public  roads. 

Relators  aver.  In  substance,  that  the  police 
Jury  proposes  to  pay  $10,000  cash  of  the  $115,- 
000  in  question  to  build  this  courthouse,  and 
the  balance  It  proposes  to  distribute  in  an- 
nual installments  over  a  period  of  10  yean 
with  5  per  cent  Interest 

This  is  to  be  the  consideration  of  tbe  'Ver- 
tlflcates"  before  mentioned. 

The  complaint  of  plaintiffs  is  that  the  par- 
ish has  not  the  cash  in  its  treasury  to  pay 
the  first  Installment  of  $10,000.  and  the  police 
Jniy  has  no  right  to  take  tbat  sum  out  of 
tlie  revenue  of  1006.  Tbe  relators  aver  that 
the  parish  of  St  Mary  is  not  in  a  financial 
condition  to  build  a  courthouse  at  a  cost  of 
$115,000,  because  tb^e  was  a  deficit  of  $1^' 
000  at  the  beginning  of  the  year,  paid  1^  the 
police  Jury  borrowing  the  amount 

Relators  specially  complained  that  the  po- 
lice Jury  baa  not  provided  for  the  building 
of  a  courthouse  under  a  contract ;  and  also 
aver  tbat  the  taxes  by  which  the  fund  is  to 
be  acquired  for  the  ensuing  10  years  are  not 
equal  and  uniform,  in  tbat  they  are  to  be 
collected  from  tbe  parish  only  whilst  the 
town  of  Franklin,  In  which  the  courthouse  is 
to  be  built,  will  not  pay  anything;  that  the 
proposed  Issue  of  "certificates*'  to  represent 
tbe  amount  before  mentioned  would  be  11- 
I^al  on  a  number  of  grouuds  stated,  and  par- 
ticularly because  Act  No.  82,  p.  39,  of  1902, 
under  which  the  police  Jury  has  acted,  is 
violative  of  articles  31  and  32  of  the  Consti- 
tution. It  embraces  In  Its  title  more  than 
one  object  and  is  practically  a  new  act  un- 
der color  of  an  ameiidm«it ;  tbat  It  contains 
provisions  not  germane  to  nor  connected  with 
the  object  of  tbe  act  sought  to  be  amended ; 
tbat  Act  No.  30,  p.  47,  of  Extra  Session  1877 
is  the  act  which  Act  No.  82,  p.  39,  of  1902 
seeks  to  amend. 

Relators  cbai^  that  the  police  Jury  has 
not  advertised  for  bids  to  do  the  work  at  the 
lowest  price;  that  the  police  Jury  has  not 
entered  into  any  contract  at  all,  but  has 
placed  the  matter  in  the  bands  of  a  "builder" 
(a  word  of  relators*  petition),  who  is  to  be 
tbe  superintendent  or  overseer  of  the  work ; 
that  tbe  present  courthouse  has  been  pur- 
posely neglected  in  order  to  create  an  oppor- 
tunity to  build  another  courthouse. 

Tbe  relators  aver  that  their  Injury  will 
be  Irreparable. 

There  were  additional  averments  made  by 
relators  in  a  suppleoieutol  petition  which  was 
offered  to  be  filed  after  tbe  rule  nisi  bnd 
Issued  and  the  respond^it  In  the  case  had 
answered,  but  which  the  court  did  not  per- 
mit to  be  filed. 

The  Judge  ad  boc  of  the  district  ooart,  ap- 
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pointed  In  tbe  place  of  the  Judge  wbo  recoised 
himself,  reviewed  the  different  Issues  pre- 
sented and  held  tibat  he  bad  not  found  suf- 
ficient cause  to  issue  the  Injunction,  and 'de- 
clined to  issue  the  writ 

Whether  or  not  the  police  Jury  is  author- 
ized to  make  provision  to  construct  a  court- 
house is  the  question  pressed  upon  oar  at- 
tention at  this  time,  vhlcb  will  only  be  con- 
sidered hereafter  on  the  merits,  provided  the 
case  Is  brought  up  hereafter  on  tbe  merits, 
and  provided  relators  show  that  they  have 
such  Interest  as  entitles  them  to  stand  in 
Judgment  At  this  time  and  on  this  appli- 
cation for  a  mandamus  and  other  writs,  we 
are  particularly  concerned  with  relators'  de- 
mand addressed  to  the  court  asking  that 
It  direct  the  Judge  ad  hoc  to  recall  the  Judg- 
ment which  he  has  heretofore  rendered  and 
direct  him  to  enter.  Instead  of  that  Judgment, 
a  Judgment  granting  to  relators  a  writ  of 
Injunction,  restraining  tbe  police  Jury  from 
proceeding  further  In  carrying  oat  the  proj- 
ect to  build  a  courthouse. 

We  are  decidedly  of  tbe  opinion  that,  in 
order  to  sustain  such  a  Judgment  as  relator 
asks  for.  It  should  appear  beyond  all  question 
that  those  favorable  to  the  public  work  In 
question  will  gain  an  advantage  and.  In  some 
way,  cause  Irreparable  Injury  to  relators. 

We  have  not  found  anything  of  the  kind 
here.  The  issues  presented  do  not  suggest 
that  anything  permanent  will  be  accomp- 
lished in  the  building  of  a  courthouse  before 
the  pending  case  will  have  been  disposed  of. 

But  be  that  as  It  may,  there  are  other 
considerations  that,  In  our  view,  are  control- 
ling. 

A  writ  of  mandamus  will  issue  when,  in 
tlie  opinion  of  the  court.  It  Is  of  importance 
to  fix  the  right  of  parties;  the  issues  being 
before  the  court,  and  the  court  being  able 
to  act  with  some  degree  of  certainty. 

That  Is  not  the  case  here. 

It  has  been  settled  by  a  number  of  well- 
considered  decisions  that  mandamus  will 
not  be  Issued  when  there  is  other  adequate 
remedy.  It  bas  also  been  frequently  de- 
cided that  mandamus  will  not  issue  to  con- 
trol a  court  of  original  jurisdiction. 

We  have  already  stated  substantially  that 
there  Is  no  appearance  of  Irreparable  loss. 
The  relators  have  a  right  of  appeal.  "The 
decree  of  the  lower  court,  granting  or  refus- 
ing to  grant  an  injunction,  may  be  suspen- 
slvely  appeuled  from."  Beebe  v.  Gulnault, 
29  La.  Ann.  79C. 

Moreover,  there  Is  discretion.  Not  only 
the  district  court  is  vested  with  some  dis- 
cretion In  the  premises,  but  tbe  police  Jury, 
also,  In  matter  of  tbe  erection  of  a  court- 
house. 

Now,  It  is  elementary  that  mandamus  will 
not  Issue  to  control  an  inferior  court  In  mat- 
ter of  an  iDjunctloQ,  when  it  Is  within  the 
exercise  of  tbe  discretion  with  which  it  is 
vested.  It  vaa  within  the  power  of  the 


Judge  a  qoo  to  grant  or  to  reCnae  the  In- 
junction. 

Upon  this  point  we  have  this  to  say:  No 
one  will  seriously  contend  that  this  Is  an  in- 
junction to  which  the  parties  are  entitled  ex 
debito  Jnstise,  and  that  all  that  was  neces- 
sary was  to  offer  papers  drawn  In  required 
form  and  a  bond  in  order  to  obtain  It 

The  application  for  an  injunction  here  does 
not  fall  within  that  class  of  cases,  but  in 
the  case  before  us  it  can  only  Issue  after  tbe 
Judge  of  original  Jurisdiction  has  exercised 
Judgment  as  to  whether  he  should  issue  It. 
In  this  Instance,  In  the  exercise  of  ttae  Judge's 
discretion,  a  rule  nisi  issued,  and  after  hear 
Ing  the  court  decided  that  no  Injunction 
should  Issue.  In  thus  doing  he  was  clearly 
within  the  plainest  exercise  of  the  dIscretloD 
with  which  he  is  vested,  guided  by  the  facta 
and  circumstances  as  be  appreciated  them. 

It  may  be  stated  here  that  courts  of  Justice, 
In  the  exercise  of  their  discretion,  are  slow 
to  grant  injunctions,  unless  it  la  manifest 
that,  if  not  granted.  Irreparable  loss  will  be 
the  result 

In  mandamus  proceedings  In  cases  similar 
to  the  one  here,  the  subject  was  extensively 
discussed  In  the  following  cases,  and  It  was 
decided  that  mandamus  should  not  Issus 
when  there  was  other  remedy.  State  ex  rel. 
Beebe  v.  Judge,  28  La.  Ann.  005,  26  Am. 
Rep.  IIR;  State  v.  Railroad  Co.,  37  La.  Ann. 
689;  State  ex  reL  New  Orleans  T.  Judge,  82 
La.  Ann.  649. 

Our  view  also  finds  support  in  a  well- 
consldered  decision  of  tbe  United  States 
Supreme  Court,  to  wit  Bx  parte  Schwab,  M 
U.  S.  240,  25  L.  Ed.  105. 

In  the  first  decision  supra  it  was  decided 
that  the  party  complaining  bad  a  right  of 
appeal.  In  view  of  the  fact  that  mandamus 
will  not  issue  when  parties  have  oth» 
remedy  at  band,  tbe  court  gave  that  as  one 
of  tbe  reasons  why  mandamus  atiould  not 
issue. 

But  recurring  to  the  question  of  dIscretioD, 
this  court  said,  in  New  Orleans  v.  Telephone 
Company,  87  La.  Ann.  S71.  quoting: 

"We  have  held  that,  in  cfl.seB  arlsinjt  under 
article  303  of  the  Code  of  Practice,  the  Judge 
is  vested  with  a  legal  discretion  to  grant  or  to 
refuM  an  injunction,  which  will  not  be  inter' 
fered  with  anlM  his  action  be  manifestly  ir- 
bitrary." 

And  we  Insert  the  following  here  because 
it  is  Illustrative  of  the  cases  in  which  tbe 
court  of  original  Jurisdiction  has  dlscretloa, 
quoting: 

"But,  in  the  cases  provided  for  by  article 
298  and  Olivers  similar,  the  jurisprude  ce  U 
perfectly  settled  that  the  Judge  has  no  siicli  dis- 
cretion, but  is  bound  to  grant  the  application 
when  made  in  conformity  with  tbe  requirements 
of  the  law."  State  ex  rel.  Behan  v.  Judge, 
32  La.  Ann.  1276 ;  Slaughter  Bouse  Company 
V.  Larrieux,  SO  La.  Ann.  799  ;  State  ex  rel.  Gay- 
nor  V.  Judge,  88  La.  Ann.  924:  State  ex  rei. 
Jacobs  V.  Judge,  40  La.  ^an.  206,  8  South.  661. 
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It  seared  need  be  said  tiut  tlie  pending 
case  is  within  the  tenuB  ot  the  first  case 
dted,  and  not  wlttiln  the  tmoa  ot  the  last 
<lted  case. 

The  nile  nisi  la  recalled  and  aet  aalde. 
Bdatws*  petttltm  Is  dlamlased,  at  tbali  coat 

NICHOLLS.  absent. 


G16  La.) 

No.  16,07a 

BIRHINOHAM  t.  0*NBIL. 

(Bapreme  Court  of  Louisiana.  Blay  7,  1906.) 

Husband  and  Wifi.—  Sxlbction  ot  Domi- 
cile. 

The  bosband  has  the  ezclosive  right  to 
■sleet  the  matiiDumial  domicile^  and  th«  wife 
1b  bound  to  follow  lilm  wbeterer  he  chooeea  to 
leside. 

[Ed.  Note.— For  cues  In  point,  see  ToL  26, 
Cent.  Dig.  Husband  and  Wife,  S  7.] 
,  (Byllabna  bj  tiie  Court) 

Appeal  from  Civil  District  Court  Parlsb 
of  Orleans;  Walter  Byers  SommervlUe, 
Jndge. 

Action  1^  Alice  Birmingham,  wife  of  John 
OT^ell.  against  John  O'NelL  Judgment  for 
defendant,  and  plaintiff  appeala.  Affirmed. 

Robert  John  Maloney  and  Paul  Walter 
Ualoney,  for  appellant  Henrlqnea  &  Donn, 
for  appellee^ 

LAND,  J.  This  Is  a  snlt  for  separation  of 
bed  and  board  on  tbe  gronnd  of  abandon- 
ment 

Defendant  denies  that  be  has  ever  aban- 
doned bis  wife,  and  avers  hie  readiness  to 
receive  and  support  her.  If  she  will  return 
to  the  matrimonial  domicile. 

Plaintiff  is  and  has  been  for  a  long  time 
liTlng  with  ber  mother,  and  defendant  is  and 
has  been  for  the  same  length  of  time  living 
with  bla  mother,  and  has  had  the  custody  of 
the  two  dilldren  of  the  marriage. 

The  charge  of  abandonment  Is  based  on 
the  theory  that  the  matrimonial  domicile  was 
fixed  at  the  home  of  defendant's  mother-in- 
law,  and  that  the  refusal  of  the  husband  to 
abide  there  with  his  wife  constituted  aban- 
donment As  a  matter  of  fact  defendant  has 
never  lived  In  the  house  of  his  motber-ln-law, 
and  therefore  her  home  cannot  be  consider^ 
as  the  matrimonial  domicile. 

The  bosband  has  the  exclnalve  right  to 
select  the  matrimonial  domicile,  and  the 
duties  of  both  parties  are  prescribed  by  law 
as  followB: 

"The  wife  is  bound  to  live  with  her  husband 
and  to  follow  bim  wberever  be  chooses  to  re- 
side ;  the  bosband  Is  bound  to  receive  ber,  and 
to  furnish  her  with  whatever  is  required  for  the 
eoDvenlence  of  life,  in  proportion  to  his  means 
and  condition."   Civ.  Code,  art  12a 

Judgment  Affirmed. 
NICHOLLS,  3^  absent 


(116  La.) 

No.  15,990. 

BPERIER  V.  OTT. 

OBnpreme  Court  of  Louisiana.    May  7.  1906u. 
Rehearing  Denied  June  ^  1906.) 

1.  Davagbb— MzNTAi.  Anouxfls— AxBiiBT  or 

Chii,d. 

A  parent  cannot  recover  damages  for  men- 
tal shock  and  distress  on  account  ol:  the  unlaw- 
ful arrest  and  prosecution  of  minor  children  on 
a  charge  of  nuuidous  miacbiet 

2.  Bamb. 

Not  being  liable  for  such  shock,  the  de- 
fendant is  not  responsible  for  its  alleged  con- 
sequences on  the  health  of  the  mother. 

8.  MaLIOIOITS  PSOSEODTION— BXEHPUBT  Dak- 

AOBa. 

The  action  Is  maintained  as  to  the  demand 
of  the  two  minors  for  exemplary  damages  for 
unlawful  arrest  and  for  malicious  prosecntira. 
(Syllabus  fay  the  Court) 

Appeal  fr«n  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Th6aid,  Judge. 

Action  hy  Arthur  A.  Sperier,  Individually 
and  aa  tutor  of  bis  minor  tiblldroi,  against 
Lufbw  D.  Ott  Judgment  for  defendant 
and  plaintiff  anreala.  Reversed  In  part  and 
remanded,  and  Judgment  aa  amended  af- 
firmed. 

Nicholas  Bugdne  Humphrey,  and  B.  How- 
ard McCaleb,  for  appellant  Robert  O'Con- 
nor, for  appellea 

LAND,  J.  This  is  a  suit  for  damages 
grounded  on  the  alleged  unlawful  and  ma- 
licious arrest  and  incarcwatlon  of  two  mi- 
nor sons  ot  the  plaintiff,  without  a  warrant 
at  the  Instant  of  the  defoidant 

The  petition  allies  that  the  trniy  pretext 
for  such  arrest  was  that  said  ddldren  with 
a  number  of  othora  liad  carried  away  a  few 
pieces  of  old  and  decayed  boards  from  an 
abandoned  sfaan^,  which  was  being  demolish- 
ed by  the  defendant  The  petition  further 
alleges  that  the  plaintiff  offered  to  restore 
said  boards,  besides  paying  any  value  that 
defendant  might  place  on  them,  at  the  same 
time  protesthig  that  the  chlldreu  were  In- 
nocent of  the  violation  of  any  law  or  ordln- 
nance,  and  bad  acted  under  the  belief  that 
tb^  were  at  liberty  to  take  the  boards,  since 
the  men,  women,  and  children  of  the  neigh- 
borhood were  doing  the  same  thing.  The  pe- 
tition further  alleges  that  on  the  next  day 
the  defendant  made  an  affidavit  charging 
said  two  children  and  others  with  malicious 
mischief,  and  subsequently  threatened  to 
charge  them  with  larceny  If  a  monled  settle- 
ment was  not  made,  and  that  finally  his  chil- 
dren were  tried  and  acquitted. 

It  is  alleged  that  the  boys,  aged  13  and  11 
years  respectively,  were  arrested  by  a  police 
officer  and  placed  In  a  patrol  wagon  In  the 
presence  of  their  mother,  "who  was  so  shock- 
ed and  affected  thereby  that  she  became  ill 
as  the  reanlt  and  sufTered  both  bodily  and 
mental  pain  and  anguish  from  the  time  of 
said  arrest  until  the  7th  of  March,  follow- 
ing, when  petitioner  was  compelled  to  remove 
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her  to  tbe  Louisiana  Retreat,  where  she  con- 
tinued to  suffer,  and  where  on  the  IStb  day 
of  March  she  died  of  a  bemmorhage  of  tlie 
brain  after  seven  weelcs  of  tbe  most  excru- 
ciating bodily  pain  and  mental  anguish." 

Tbe  petition  further  alleges  that,  at  tbe 
time  of  the  arrest,  the  wife  and  mother  was 
in  perfect  health,  and  tbat  the  sboclc  then 
received  by  her  and  her  subsequent  suffering 
and  death  were  tbe  direct  result  of  tbe  un- 
lawful  and  malicious  acts  of  tbe  defendant 

Tbe  petition  alleges  damages  to  tbe  hus- 
band in  tbe  sum  of  $10,000  and  to  hta  nine 
children  in  the  sum  of  $10,000,  occasioned  by 
Hie  death  of  tbe  wife  and  mother. 

The  petition  further  allies  damages  to 
tbe  children  as  heirs  of  the  mother,  In  the 
sum  of  $9,000  for  bodily  pain  and  mratal  an- 
guish by  her  suffered. 

The  petition  further  alleges  damages  to  tbe 
hoBband  in  tbe  sum  of  fSOO  for  medical 
and  funeral  expenses.  Tbe  petition  finally 
alleges  that  petitioner  was  entitled  to  recover 
tbe  sum  of  $2,600  as  exemplary  damages  for 
the  wanton  and  malicious'  acts  of  the  de- 
fendant 

Plaintiff's  petition  was  dismissed  on  an  ex- 
ception of  no  cause  of  action,  and  be  has 
appealed.  - 

On  the  face  of  the  petition  tbe  two  minor 
BODS  of  tbe  plaintiff  were  tbe  parties  Injured. 
Tbe  motbw  was  a  third  person,  and  If  she 
had  lived  could  not  have  recovered  mental 
distress  and  shock.  This  very  question  was 
decided  In  Black  v.  OarroUton  Bailroad  Oom- 
pany.  10  La.  Ann.  33,  68  Am.  Dec.  586,  in 
well-constdered  opinions,  in  which  all  tbe  jus- 
tices agreed  that  a  father  could  not  recover 
damages  for  mental  abode  and  anguish  caus- 
ed tqr  tbe  mutilation  of  bis  minor  son  in  a 
railroad  accident  Slidell,  O.  J.,  dissenting 
on  another  point,  concurred  In  tbe  <^inion 
of  tbe  court  tbat  the  father  could  not  recover 
damages  for  mental  suffering,  and,  after  stat- 
ing the  general  rule  that  actions  for  Injury 
to  the  person  are  personal,  said: 

"Moreover,  let  us  bear  In  mind  tbe  difficulty 
which  would  result  from  recogniEing  tbe  men- 
tal suffering  of  the  third  party  as  an  elemioit 
of  damages.  Wliere  is  any  but  arbitrary  limit 
to  be  found  in  extendiDg  its  benefit?  Could  an 
action  for  damnges  on  tbat  ground,  it  allowed  to 
the  father,  be  refused  to  the  mother,  the  brother, 
the  sister?" 

The  general  Jurisprudence  on  the  same  sub- 
ject is  thus  stated: 

"As  a  general  rule,  the  right  of  recovery  for 
mental  suffering  resulting  from  bodily  injuries 
is  restricted  to  tbe  person  who  has  suffered  tbe 
bodily  hurt  Mental  distress  caused  by  sympa- 
thy for  another's  suffering  is  not  a  recoverable 
element  of  damages.  A  parent  cannot  recover 
for  mental  distress  and  anxiety  on  account  of 
physical  Injuries  to  a  child,  nor  can  a  parent 
recover  damages  for  anxiety^  for  the  sa^ty  of 
bis  or  ber  child  placed  In  peril  by  tbe  negligence 
of  another, 

"SimllarW  It  has  been  held  tbat  a  husband's 
mental  snffering  caused  by  his  wife's  condition 
cannot  be  sliown  to  increase  tbe  amount  of 
dmiinKea."  8  Am.  &  Bug.  Bncy.  Law  &i  Bd.) 
P.  00^ 


Hence,  we  are  of  opinion  that  the  petition 
discloses  no  cause  of  action,  in  so  far  as  dam- 
ages are  claimed  for  tbe  consequencts  of  tbe 
mental  shock  suffered  by  tbe  mother. 

The  petition,  however,  discloses  a  cause  of 
action  for  exemplary  damages  In  favor  of  tbe 
two  minor  children,  who  were  arrested  and 
prosecuted  for  malicious  mlsclilef.  Under 
the  allegations  tbe  arrest  was- unlawful  and 
tbe  prosecution  was  malicious. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed ttiat  tbe  Judgm^t  appealed  from  be  re- 
versed as  to  tbe  minors,  Lawrence  and  Alex- 
ander Sperler,  and  it  Is  now  ordered  that,  as 
to  the  demand  of  said  minors  for  exemplary 
damages,  tbe  exception  of  no  cause  of  action 
be  overruled,  and  this  cause  be  remanded  for 
further  proceedings  according  to  law,  and  It 
is  further  ordered  that  as  thus  amended  tbe 
Judgment  appealed  from  be  affirmed;  coats  of 
appeal  to  be  paid  bj  ttM  defendant  and  ap- 
pellee. 

MIOHOLLS,  J.,  absent 


(116  La.) 

No.  15.973. 

Succession  of  DOFRHL 

(Supreme  CV>urt  of  Louisiana.    May  7,  190& 
On  Behearing,  June  4,  19060 

1.  Adoption— Peocbdure— Tutor  Ad  Hoo- 
NKCEsarrr— Statutes— Impu  ED  Repeai,. 

Where  two  statutes  prescribe  a  diffM«it 
manner  of  doing  the  same  thing;  e.  g.,  tbe 
manner  of  adopting  children,  tbe  later  act  super- 
sedes tbe  earlier,  though  not  having  a  repealing 
clause.  If  the  eariier  required  a  tutor  ad  boc 
to  be  appointed^  and  the  lat«-  Is  silent  on  tfie 
subject,  a  tutor  ad  hoc  need  not  be  appointed. 

2.  Same— NoTABiAL  Act~Execdtion. 

Where  a  minor  has  neither  parent  nor 
tutor,  tbe  notarial  act  by  which  he  is  adopted 
need  not  be  signed  by  any  one  for  him. 

3.  Saue— Effect— RioBTS  of  PAUirrs. 

Tbe  parents  no  longer  have  any  authority 
over  tbe  foundling;  for  all  purposes  of  the 
adoption  of  tbe  foundling  the  situation  is  as 
If  tbe  parents  were  dead. 
(Syllabus  by  tbe  Court) 

Appeal  from  CUtII  District  Ooort,  ParUh  of 
Orleans;  George  Hairy  Tbtard,  Judge. 

In  tbe  mattw  of  the  snccesslim  of  Eugene 
Dnpre,  the  tutor  of  Helen  Coleman,  filed  In 
opposition,  and  from  tbe  Judgment,  she  ap- 
peals.  Reversed  and  remanded. 

Pbillp  Joseph  Patomo  and  Bmile  Joseph 
M6ral,  for  appellant  B.  Howard  McGaleb, 
B.  Howard  McCaleb,  Jr.,  and  Clegg  &  Quln- 
tero,  for  appellees.  Francis  Charles  Zacbarle 
and  Harry  Prentiss  Sneed,  amid  curiae. 

PROVOSTT,  J.  The  administrator  of  the 
succession  of  EMgene  Dnpre  having  filed  the 
account  of  his  administration,  the  tutor  of 
the  minor  Helen  Coleman,  filed  an  opjxwltlon, 
claiming  thnt  his  ward  should  be  placed  on 
the  account  as  heir  to  one-fourth  of  the  suc- 
cession, in  her  quality  of  adopted  child  of 
the  decedent 
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Wishing  to  adopt  the  child,  Etelen  Coleman, 
the  decedent,  Bagene  Dnpre,  and  bis  wife 
went  before  a  notary,  and  passed  an  act 
which  they  and  the  notary  thought  conformed 
with  all  legAi  requirements.  The  act  contains 
the  declaration  of  the  adopters  that  they 
adopt  the  child,  and  recites  that  the  child 
Is  a  foundling  four  years  old,  that  It  was 
glTen  to  Sister  Veronica,  that  it  has  been 
cared  for  by  the  St  Vincent's  Infant  Asylum, 
and  that  Sister  Veronica  consents  to  the 
adt^tlon.  It  Is  signed  by  the  adoptants  and 
by  Bister  Veronica,  who  la  the  Mother  Su- 
perior of  the  Asylum. 

The  contention  of  the  administrator  Is  that 
the  act  should  bare  been  signed  by  the  child's 
parents,  who  were  presumably  living;  or  by 
a  tutor  ad  hoc.  If  the  parents  were  dead. 

We  will  first  dispose  of  the  contention  that 
ttie  parents  of  the  child  should  have  signed 
Uie  act  The  child  was  a  foundlli^,  received 
ud  cared  for  by  Sister  Veronica  from  chari- 
ty. Article  21S,  Oiv.  Oode,  provides  that 
the  foundling,  whom  persons  from  charity 
have  recced  and  brought  up,  cannot  be 
dalmed  Its  father  and  mother."  From 
this  the  only  possible  deduction  is  that  the 
pamtal  authority  Is  at  an  end ;  a  deduction 
conflrmed  by  the  tect  that  article  272,  Civ. 
Codi^  auttwrlaes  Uie  anwlntm^t  of  a  tutor 
to  a  foundling.  If  the  father  and  mother 
hava  lost  the  rl^t  to  claim  the  child  for 
tbemselTes,  a  fortiori  have  they  lost  tbe 
right  to  represent  the  child  in  the  mattar  of 
Its  adoption  by  a  stranger.  A  fonndllng, 
then,  in  BO  far  as  adoption  is  concerned,  must 
be  considered  as  a  child  without  parents; 
•s  standing  on  tbe  same  footing  as  a  child 
wboae  parmta  are  dead. 

lloreorer,  the  opponent  offered  to  prove 
tiut  the  paroitB  of  fbe  child  were  dead  at 
the  time  of  the  adoption ;  and  we  think  be 
■bould  have  been  allowed  to  do  so.  The  evl- 
doice  was  objected  to  on  Uie  ground  ttiat 
the  act  Itself  must  contain  all  the  essentials 
leqnlied  by  law  fbr  tlie  adoptl<m  of  a  minor 
dilld.**  80  far  a»  this  objectim  Involves 
tfae  propoBltl(«  that  an  act  of  adoption,  like 
etcry  other  act,  must.  In  order  to  be  valid, 
nmtain  every  thing  essoitlal  to  its  validity, 
It  is  a  mere  truism.  But  so  far  as  It  In- 
volves tbe  proposlUon  that  the  death  of  tbe 
parents  cannot  be  proved  dehors  the  act  of 
Bdivtton,  we  are  far  from  agreeing  with  It. 
We  believe  to  the  otmtraiy  that  tbe  death 
of  tbe  parento  is  sot  susceptible  of  proof  by 
the  notarial  act;  unless,  perhaps,  of  mere 
prima  fade  proof.  Notarial  acto  are  evi- 
dence of  those  things  the  parties  to  them 
have  consented  to,  and  of  notblng  more.  The 
parties  can  draw  up  an  act  to  evidence  those 
things  they  have  agreed  to,  but  cannot  draw 
op  an  act  to  evidence  a  thing  which  Stands 
u  an  Independent  fact  upon  which  their  con- 
seat  can  luve  no  influence.  Tbe  death  or 
emtlnned  existence  of  the  parents  of  this 
Bdnor  Is  an  Indepmdent  fact  to  be  proved  like 
aiqr  othor  Independent  &ct  and  not  neces- 


sarily by  the  notorial  act  of  the  parties, 
which  could  be  at  most  but  prima  facie  evi- 
dence of  It 

Tbe  next  contention  of  the  administrator 
to  which  we  now  pass,  that  a  tutor  ad  hoc 
shoTild  have  been  appointed  to  sign  tbe  act 
of  adoption  for  the  minor,  depends  upon  the 
proper  construction  of  Act  Na  SI,  p.  79,  of 
1872,  which  reads  as  follows : 

"An  act  providlDff  for  tb»  manner  of  adopting 

childroL 

"Be  it  enacted  by  tbe  Senate  and  House  of 
Representatives  of  the  State  of  LouisiaDa,  in 
General  Assembly  convened:  That  any  person 
above  tbe  age  of  twenty  one  years  shall  have 
tfae  right  by  act  to  be  passed  before  any  parish 
recorder  or  notary  public,  to  adopt  any  child  un- 
der the  Age  of  twenty  one  years,  provided,  that 
if  such  caiid  shall  have  a  parent,  or  parents, 
or  tutor,  that  tbe  concurrence  of  such  parent 
or  parents  or  tutor  shall  be  obtained  and  as 
evJaeuce  thereof  shall  t>e  required  to  sign  said 
act" 

Adoption  was  authorized  by  tbe  Code  of 
1808,  but  was  abolished  by  the  Code  of  1826. 
It  was  re-established  by  Act  Na  48,  p.  130, 
of  1866,  which  act  was  amended  by  Act  No. 
64  of  1868,  77.  These  acto  are  Incorpor- 
ated In  Rev.  St  U  2323  to  2328.  They  pro- 
vide for  ad(q;)tlon  by  means  of  Judicial  pro- 
c^lngs,  and  require  that  a  tutor  ad  hoc  be 
appointed  to  represent  the  proposed  adoptee 
in  tbe  Judicial  proceedings,  In  case  be  Is  a 
minor  and  has  no  tutor. 

It  will  be  noticed  tliat  tbe  amradatory  act 
of  1872  transcribed  above  requires  that  the 
concurrence  of  the  parent  or  tutor  of  the 
child  shall  be  obtolned  if  tfae  child  has  a 
parent  or  a  tutor;  but  that  it  contotns  no 
requirement  that  a  tutor  ad  hoc  stuU  be 
appointed  In  case  tbe  child  has  neither  par- 
ent nor  tutor.  It  will  be  noticed  also  that 
the  act  does  not  ctmtoto  a  repealing  clause. 
And  it  win  be  noticed,  finally,  that  the  pur- 
pose of  tbe  act  was  to  change  tbe  manner  of 
adopting  chlldroi  from  Judicial  proceeding 
to  notorial  act 

It  seems  to  as  perfectly  plain  that  the  act 
supersedes,  and  repeals  by  implication  all 
former  legislation  on  the  same  subject-mat- 
ter. Tbe  rule  is  that  when  a  stotuto  pur^ 
porto  to  cover  tfae  wbole  subjeet-mattor,  it 
supersedes  former  laws  on  the  same  subject- 
matter.  As  expreaaed  by  the  Supreme  Court 
of  tbe  United  Btotes  in  the  case  of  Tracy  v. 
Tuffly,  134  U.  S.  a07,  10  Sup.  Ot  B27,  33 
Ed.  879: 

"A  previous  statute  will  be  tield  to  be  modi- 
fied by  a  subsequent  one  if  the  latter  was  plain- 
ly Intended  to  cover  tfae  whole  subject  embraced 
by  both  and  to  prescribe  tbe  only  rules  in  re- 
spect to  tfaat  subject  whidi  are  to  govern." 

See,  also,  Stewart  v.  Kafan,  11  Wall.  (U. 
S.)  602.  20  U  Bd.  176;  United  Stotes  t.  GUf- 
flin.07U.  S.&46,24L.Bd.  1082;  E-ndllck 
on  Construction  of  Stotutes,  p.  820,  |  241; 
Blade  Intorpretotlon  of  Laws,  p.  SSU  |  183; 
StaflCHTd  T.  His  Creditors,  11  !«.  Ann.  470; 
Stote  V.  Brewer,  22  La.  Ann.  27S;  Board  t. 
Girardey,  86  Ia.  Ann.  60&, 
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niat'tbltract  No.  81  was  Intoaded  to  cover 
the  wbole  subject-matter  there  can  be  no 
room  for  doubt  It  says  bo  expressly  In  its 
title :  "An  act  prorlding  for  the  manner  of 
adopting  cblldren."  "The^  manner;  not  a 
manner,  or  one  of  the  manners,  or  part 
of  the  mannw,  but  "the"  manner;  1.  e^, 
the  exclusive  manner. 

Moreover,  the  terms  of  the  act  are  aynep- 
ing,  so  much  so  that  the  Leg^latore  found 
It  necessary  to  add  a  proviso  In  order  that 
the  concurrence  of  even  the  paraits  of  the 
child  might  not  be  held  to  have  been  dis- 
pensed with.  There  can  be  no  doubt  that 
the  L^Blatore  understood  that  such  would 
be  the  effect  of  the  terms  of  the  act,  tmleas 
such  a  proviso  was  added,  there  could  have 
been  no  other  reason  for  adding  the  proviso. 

The  effect  of  the  contention  of  the  admin- 
istrator would  be  to  relegate  back  to  the 
courts  this  matter  of  adoption,  and  thus 
defeat  and  nnlli^  the  statute,  whose  sole 
object  wu  to  take  the  mattw  of  adoption 
out  of  the  courts  and  make  it  a  matter  of 
private  transaction  by  notarial  act  And, 
what  Is  worse,  would  do  this  In  the  case  of 
foundlings — the  very  case  in  which  adoption 
should  be  facilitated ;  In  which  the  adoptanta 
would  most  likely  be  turned  from  their  pur- 
pose  by  the  bother  of  having  to  go  into  court 
about  the  matter. 

The  fears  of  the  learned  counsel  for  the 
administrator  that  If  the  supervision  of  the 
courts  is  remored  undesirable  persons  might 
adopt  helpless  children,  are,  we  apprehend, 
groundless.  The  child  receives  a  right  of 
Inheritance  and  is  required  to  give  nothing 
in  return.  As  well  might  we  fear  that  un- 
desirable persons  might  make  helpless  cbll- 
dren their  untverBal  legatees.  It  is  more 
likely  that  desirable  persons  might  be  de- 
terred from  adopting  foundlings  by  the 
trouble  of  judicial  proceedings  than  that 
undesirable  persons  might  be  Induced  to 
adopt  them  by  the  facility  of  the  notarial 
proceeding.  At  any  rate,  the  Legislature 
seems  to  have  thought  so;  for  It  Is  not 
am^arent  what  other  reason  could  have  led 
to  the  change  In  legislation. 

The  argument  of  coimsel  that  Act  No.  81, 
p.  79,  of  1872,  If  Interpreted  as  dispensing 
with  the  concurrence  of  a  tutor  ad  hoc, 
would  be  unconstitutional,  because,  then,  the 
adoption  would  be  without  consent,  and  the 
minor  would  be  deprived  of  property  or 
liljerty  without  due  process  of  law — can  hard- 
ly be  serious.  As  a  matter  of  fact  the  minor 
is  not  deprived  of  property  or  liberty,  and 
he  is.  In  law  and  in  fact  incapable  of 
consent  lior  any  more  serious  can  be  the 
argument  that  consent  Is  of  the  essence  of 
adoption.  Adoption  has  no  particular  es- 
sence. It  is  a  purely  legislative  fiction;  and, 
bence.  It  Is  what  the  Legislature  chooses 
to  make  It 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tlie  Judgment  appealed  from  be 
•at  aside,  and  that  thwe  now -be  judgment 


reeogniring  the  nihior»  Helen  Ooleman,  as 
the  adopted  daughter  of  the  decedent  Eugene 
Dupre ;  and,  aa  such,  heir  to  one-fourth  at 
his  estate,  and  ordering  the  administrator 
of  the  succession  of  the  said  decedoit  to 
place  her  on  tala  tableau  acctmlinglj.  Tlie 
suoceeaion  to  pay  all  costa. 

On  Rehearing. 

MONROE,  J.  The  trial  In  the  district 
court  In  BO  far  as  the  introduction  of  evi- 
dence was  concerned,  having  practically  ter- 
minated with  the  ruling  of  the  judge  a  quo 
excluding  the  act  of  adoption  offered  on 
behalf  of  the  opponent  (the  minor,  Hel^ 
Coleman),  we  are  of  opinion  that  the  decree 
handed  down.  In  deciding  the  whole  case 
upon  the  merits  goes  too  far,  and  should  have 
been  confined  to  correcting  the  error  in  that 
ruling. 

It  Is  therefore  adjudged  that  the  decree 
heretofore  handed  down  be  amended  and  re- 
cast so  as  to  read  as  follows,  to  wit:  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  set  aside, 
and  that  this  case  be  remanded  to  the  dis- 
trict court  to  be  there  proceeded  with  ac- 
cording to  law,  and  to  the  views  expressed 
in  the  foregoing  opinion ;  the  costs  of  the  ap- 
peal to  be  paid  by  the  succession  and  those 
of  the  district  court  to  await  the  final  Judg- 
ment 

NICHOLLS,  al»ent 


(lie  La.) 
No.  15,902. 
GASPARD  et  al.  v.  COCO. 
(Sapreme  Court  of  Lonlsiana.    May  21,  1906.) 

1.  GOABniAK  AND  WaBD— ACCOUNTING— M  AT - 

TBBs  Involved  in  Appellant's  Couplaiht. 
In  the  matter  of  the  settlement  of  the  snc- 
cflBsioQ,  the  court  of  first  Instdnce,  considered 
dealing  between  the  tutrix  administering  while 
in  office,  and  excluded  the  personal  accounts  be- 
tween the  parties  after  their  majority  as  not 
connected  with  the  settlonent  of  toe  soocession, 
nor  with  the  settlement  of  the  account  of  tlw 
tatriz.  Tutorship  of  Crane,  et  al.,  17  South. 
431,  47  La.  Ann.  896.  As  the  settlement  is  suf- 
ficiently complicated  without  considering  those 
items  uiey  will  not  be  coniridered  in  the  wpeaL 
If  anything  be  due  to  the  tutrix  she  can  oednct 
it  in  Bettling  balances  with  ber  wards. 

2.  Same— Taxes  Paid  bt  Turaii. 

In  settling  accounts  between  the  tutrix  and 
one  of  her  wards,  taxes,  though  due  her,  were 
not  added  to  the  indebtedness  of  the  word.  It 
was  considered  that  she  was  paid  these  taxes  in 
the  settlement  as  made.  The  tutrix  was  allowed 
(or  mainteoance  of  the  minora  which  was  fixed 
by  keeping  account  of  taxes  and  deducting  them. 

3.  Saue— Evidence. 

The  weight  of  the  testimony  did  not  bu» 
tain  the  claim  for  note  donated  by  the  late  hu8< 
band  and  not  paid  by  the  tutrix  as  averred. 

4.  Same— Rights  of  Usxjfbuctdaet. 

The  usufructuary  is  entitled  to  fruits  and 
revenues  from  day  to  day.  As  much  of  the 
rental  as  had  been  earned  at  the  date  that  the 
Bucceitsion  was  opened  was  due  to  the  succca- 
Bion. 
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5.  SaHK— SlTFPOST  or  GHILDBni. 

Appellee's  claims,  set  forth  in  ansver  to 
nppea).  The  mother  did  not  waive  her  claim 
for  mamtenance.  The  soccessiOD  was  small  as 
to  assets.  The  motlier  had  by  her  own  personal 
aertions  prortded  for  the  dblldren.  Toe  court 
considered  tliat  she  was  entitled  to  a  limited 
amount  for  their  snpport  after  she  had  lost  the 
luufruct  oi  the  property. 

6.  Sahs— CBAB0E8  AoAinsT  TTsunuorUABXEa. 

Usnfnietnarles  most  bear  the  expense  of 
rroajrs,  bat  not  of  new  baildiag  necessary, 
which  enhanced  the  valae  of  the  property,  ana 
which  because  of  this  enhancement  enabled  the 
tutrix  to  collect  rents  for  which  abe  accoonted 
to  her  wards. 

7.  SAHB— EVIDENOK. 

The  tatriz  supported  her  diarfM  by  proof 

to  tlie  extent  allowed. 

8.  Saick. 

The  court  holds  that  ss  amended  the  judg- 
ment was  snbatantialiy  correct. 
(Syllabus  by  the  Court) 

Appeal  from  Fourteentb  Judicial  District 
Court,  Parish  of  Avoyelles;  Gregory  Horatio 
GouTillon,  Judge. 

Final  accounting  of  Mrs.  Rebecca  Coco  as 
natural  tutrix  of  her  children.  In  which  Joft- 
B.  Gaspard  and  otiiWB  filed  an  opposition. 
From  the  Judgment  rendered,  the  tutrix  ap- 
peals. Affirmed. 

Goco  &  OoDTlIlon,  for  appellant  Tn^er 
Hwatlo  Oonvilhrn,  for  appelleea 

BREAUX.  a  J.  Mm.  Rebecca  Gaspard, 
widow  of  Oerand  J.  Gaspard,  now  the  wife 
of  8.  L.  Coco,  natural  tutrix  of  tbe  cblldren 
of  bOT  first  marriage,  rendered  the  final  ac- 
count to  the  children  of  her  first  marriage. 
The  children  oppose  the  account 

The  undisputed  facta  are  that  the  father 
of  opponents,  husband  of  the  accountant  died 
OQ  the  4th  of  June,  1882.  An  inventory  was 
taken  of  his  estate,  and  his  widow  as  natural 
tutrix  of  tbe  children  assumed  the  adminis- 
tration of  his  succession.  About  two  years 
afterward  she  became  the  wife  of  S.  L.  Coco. 

Tbe  children  are  Gorinue,  the  eldest  daugh- 
ter who  reached  her  majority  on  March  4^ 
18M;  Joseph,  who  reached  bis  majority  on 
Decembo:  4,  1900;  and  Irenes  <m  September 
4.  1902. 

The  last  two  were  emancipated,  and  there- 
by relieved  from  tbe  disability  of  minority. 

On  the  final  account  as  homologated  Jos^h 
B.  Ga^ard  is  the  creditor  of  his  mother  and 
tutrix  In  the  sum  of  $344.12,  and  Corlnne  and 
Irene,  resi)ectiTely,  In  the  sum  of  $294.12. 

From  liils  Judgment  tbe  tutrix  appeals. 
On  appeal  the  heirs  and  opponents  filed  an 
answer  and  asked  for  an  amendment  of  tbe 
Judgment  rendered  by  the  district  court  to 
the  extent  that  it  allows  certain  Items  con- 
sisting of  a  claim  of  E.  B.  Goco  for  $300; 
another,  Payne,  Kennedy  &  Go.  for  $200 ;  and 
another  of  A.  B.  Coco  for  $23.70. 

The  opponents  also  oppose  an  amount  of 
$300,  which  their  mother  claims  to  have 
paid  for  bnilding  a  house  on  one  of  the 
tracts  of  land  belonging  to  the  communis. 
The  opponeabi  admit  that  tbe  assets  as  fixed 


by  tbB  Judgment  of  flie  strict  court,  homol- 
ogating the  account,  are  correct  Th^  also 
admit  that  the  annual  rerenues  were  ab- 
sorbed by  their  expenses  while  mhiors  during 
the  years  that  th^  were  at  school. 

We  will  In  the  first  place  take  up  KppA' 
lanfs  complaints  for  decision;  that  In,  the 
disputed  claims  of  appellant  Substantially, 
th^  are  that  tiie  Judge  a  quo  erred  In  re- 
fusing tbe  claim  she  made  tor  tbe  mainte- 
nance of  her  children  after  they  bad  reached 
their  majority;  and  that  he  also  erred  In 
not  allowing  for  Improvements  and  repaln 
on  their  property  after  tbef  had  readied 
their  majort^;  and  that  he  also  erred  In 
not  allowing  the  amount  for  taxes  inid.  She 
also  complains  because  a  claim  of  $200,  wblch 
abA  asserts  she  paid  to  the  mother  ot  her 
late  fanaband  has  not  bem  allowed. 

With  reference  to  the  amount  wblch  tbe 
tutrix  claims  after  the  heirs  had  become  of 
age,  the  Judge  of  the  district  court  thought 
that  it  would  fadlltate  tbe  settlement  not 
to  consider  them  and  limited  his  judgment 
to  Items  of  a  date  prior  to  tbe  expiration 
of  the  mother's  trust  as  tutrix. 

It  follows  that  the  judgment  before  us 
tor  review  relates  only  to  claims  arising 
before  the  majority  of  the  heirs.  Those 
arising  after  the  miajorl^,  not  having  been 
considered  by  the  district  judge,  we  think 
may  as  wtHl  remain  for  future  settlement 
nie  Issues  are  already  sufficiently  complicat- 
ed and  Involved.  They  should  not  be  brought 
into  a  settlement  of  claims  exclusively 
between  tutrix  and  heirs. 

There  Is  authority  to  maintain  this  mlhig. 
Tutorship  of  Crane^  47  la.  Ann.  906,  17 
South.  431. 

There  are  balances  coming  to  the  minora 
according  to  the  present  account  It  will  be 
easy  enough  when  tbe  tutrix  settles  wltb 
them  to  deduct  tbe  sums  for  which  they 
became  Indebted  to  her  subsequent  to  their 
majority,  If  they  became  Indebted  for  any 
amount,  after  attaining  their  majority. 

The  next  objection  of  the  tutrix  to  the 
judgment  amending  her  acount  Is  that  the 
sum  of  $650,  which  she  collected  as  rental 
on  laud  In  the  year  1882,  should  not  have 
been  reduced  by  seven-twelfths;  she  claimed 
as  usufructuary  she  was  entitled  to  the 
whole  of  the  $(^.  Her  husband  died  In  the 
year  1882  on  the  4th  of  June.  Five  months 
of  the  year  had  elapsed,  and  tlie  snccosslon 
was  entitled  to  flve-twelfths,  as  that  propor- 
tion of  the  rent  had  accrued,  although  it 
was  not  collectible  at  that  date.  Her  con- 
tention is,  as  before  stated,  that  she  was 
entitied  to  tbe  whole  amount;  the  rental  of 
the  whole  year,  by  reason  of  the  fact  that 
the  lease  was  for  one  year  and  the  rental  was 
not  due  and  not  collectible  at  the  beginning 
of  the  usufruct  In  June;  It  was  due  at  tbe 
end  of  the  year;  that  tbe  obligation  cannot 
be  divided. 

We  cannot  agree  with  that  view.  The  usu- 
fructaaxy  was  entiUed  to  the  rent  from  the 
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day  the  usufruct  begins.  The  root  was  due 
day  bj  day.   Civ.  Code,  art  547. 

We  aie  brought  to  the  charges  for  board 
and  lodi^ng.  educatlwi  and  Incidental  ex- 
pensee  of  the  heirs  after  the  seomd  marriage, 
and  after  the  mother  lost  her  usufruct  on 
account  of  her  second  marriage. 

This  claim  has  giroi  us  some  concern.  In 
Succession  of  Boyer,  86  La.  Ann.  609,  an  ap- 
parently different  view  Is  pressed.  There 
Is  this  dlflEerence^  that  Dr.  Boyer  could  easily 
afford,  as  he  did  to  expend  a  considerable  sum 
for  ttM  happiness  and  comfort  of  hie  daugb- 
tw.  He  derived  a  large  revenue  from  his 
practice  as  a  phyatdan,  and  everything  wait 
to  prove  tbat  he  always  waived  and  abandon- 
ed any  claim  tor  maintenance. 

In  our  case  we  have  seen  that  the  sltuatlw 
Is  entirely  different.  We  think  It  Is  just 
that  the  mother  should  receive  some  compen- 
sation under  the  drcumstances. 

The  mother  continued  In  her  tutor^p  and 
collected  about  flOO  rental  a  year  tor  each 
of  the  three  opponents.  Th^  claim  the  whole 
of  this  rental,  exc^  the  amount  e^>ended  by 
tlw  mother  for  their  sdux^lng  durli«  a 
comparativdy  short  time.  Under  the  drcum- 
stances the  mother  and  tutrix  was  mtltled 
to  something  by  way  of  remuneration  for 
provl^ng  her  children  of  the  first  bed,  after 
she  had  lost  the  usufruct  of  the  property,  with 
sustenance  and  raiment  True,  the  amount 
so  allowed,  the  interest  of  the  heirs  not  being 
lai^  should  be  small.  X<»ietlide8a,  the  mo* 
ther  should  not  be  entirely  cut  off  fn»n  all 
compensation.  Surely  the  small  raital  be- 
fore mentioned  was  scant  enough  tor  her 
trouble  and  woife. 

We  are  informed  by  brief  and  by  tiie  testi- 
mony that  the  mother  has  a  large  ftunlly; 
chlldr^  of  two  marriages. 

She  Is  eoonnnlcal,  and  by  her  industry^ 
m&x  herself  cooking  part  of  the  time— ^  baa 
managed  to  support  her  chlldroi,  to  rear 
them  carefnllyt  and  obtain  for  tliem  an 
education  above  the  ordinary.  They  were 
salt  off  to  sdiool.  Two  of  the  dauj^ters  are 
teachers  A  son  is  a  traveling  clerk. 

In  Hebert  v.  Hebert;  Man.  Unrep.  Gas., 
214,  a  claim  very  similar  to  the  one  here  was 
maintained. 

The  opponents  se^  to  reduce,  If  not  en- 
tirely defeat  this  claim  by  testimony  of 
services  rendered  to  the  mother  and  tutrix. 

We  cannot  allow  that  claim.  The  children 
are  not  entitled  to  anything  txa  the  limited 
services  they  may  have  rendered  to  the  mo- 
ther. 

The  mother  may  not  be  entitled  to  as 
much  as  she  claims  for  the  sustenance  of  the 
chlldrvsL   She  does  not  recover  as  mndi  as 
she  claimed  because  the  revenues  are  less 
qulto  an  amount 

In  order  to  mlnlmlras  to  some  extend  the 
claim  of  the  tutrix  for  sustenance,  the  Judge 
of  the  district  court  did  not  allow  the  small 
ameont  paid  by  her  for  taxes  due  by  the 


minors.  It  was  just  and  proper  to  deduct 
the  amount  In  order  to  bring  toe  mother's 
claim  within  an  mtlrely  reasonable  Ihnlt 

To  bring  this  branch  of  the  case  Into  a 
concrete  shape  we  rule:  the  mother  owes 
roits.  She  Is  allowed  for  maintenance  and 
taxes.  Malntraiance  and  taxes  togethw  are 
a  set-off  for  rental.  The  annual  rentals 
are,  say  |120  for  each  heir.  Taxes  are 
1202.  divided  to  8,  equals  $67.88^  Ualu- 
tenance  f  100  a  year  each  whtcii  Is  fair  eiough 
taken  as  a  whole. 

We  have  considered  all  the  compltlnts 
appellant,  and  without  dwelling  upon  toem 
any  further,  we  leave  tiie  subject  of  her  com- 
plaints, confident  that  she  obtained  about  all 
to  which  she  was  entitled. 

We  pass  to  the  grounds  urged  bf  tbe  oppo- 
nents to  their  answer  to  tbe  appeal  (tbe  dis- 
puted polnto  as  to  tbe  opponents) ;  theflrBtof 
which  IB  that  an  amomit  of  ^300^  whldi  had 
been  due  to  O.  B.  Coco  at  the  time  of  tlie 
d«ith  of  tbe  first  husband  <a  the  totrlz,  but 
wbldi  was  paid  by  btt  aft«  his  deatii.  Should 
not  have  beoi  allowed.  We  are  Informed  by 
the  testimony  that  It  was  an  amount  whldi  ber 
late  husband  had  borrowed  tnmi  hw  brother. 

Properly  mongh  opponmta  disclaim  an  In- 
tention of  questioning  the  good  faith  of  their 
mother.  Their  contention  is  that  after  these 
many  yean  have  elapsed  her  monory  Is  not 
entirely  accurate. 

We  win  not  reduce  thta  amount  Tba 
mother  testified  tiiat  she  h^  a  vonchv  for 
it,  which  she  lost 

The  claim  la  sunevhat  persistent;  it  wis 
mentioned  In  another  account  for  a  amaller 
sum,  but  to  this  account  it  is  put  down  for 
the  amount  before  steted.  If  the  motoec  Is 
entitled  to  any  amount  at  all,  she  Is  entitled 
to  the  whole  of  it  She  always  clahued  tbe 
amount  as  dn&  Her  stetement  in  regard  to 
it  leads  us  to  bdleve  that  It  Is  true  that  she 
Is  a  creditor  for  a  sum  whidi  she  paid  afttf 
the  death  ot  ba  first  husband.  She  Is  cor- 
robo  rated  in  some  respects. 

There  is  another  amount  whldi  Is  Ideiti* 
fled  by  reference  to  the  firm  of  Payne^  Ken- 
nedy &  Co.  We  think  that  this  sum  also 
^ould  be  paid  to  the  tutrix.  She  had  a  re- 
ceipt for  tbe  sum  whidi  sdie  has  lost  and  the 
loss  of  which  she  could  prov&  a%e  judge 
of  the  district  court  who  knew  the  parties 
was  Impressed  by  tbe  testimony  of  the  tu- 
trix sufflcl«itly  at  any  rato  to  snsteto  toese 
claims.  There  is  nothing  snne^vs  of  tbe 
least  Insincerity  or  bad  faith  on  her  part 

Now,  as  relates  to  anotoor  ol^ection  to 
which  we  have  referred  to  our  statement  of 
facto  urged  by  opponento  to  tbe  mother's  claim 
for  a  house  constructed  on  the  property  of 
the  community  while  they  were  minors,  on 
the  ground  that  the  totrix  and  Joint  owner 
with  them  had  no  authority  or  right  to  add 
an  Improvement  to  the  property.  We  are  lu- 
fwmed  by  the  testimony  that  part  of  the 
lumber  had  been  procured  by  the  late  bus- 
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band  of  the  tutrix  to  build  the  honae;  she 
bought  other  lomber  needed  and  had  the  house 
bttJlt  We  take  It  that  It  was  a  needful 
Improvement;  ^t  It  Improved  the  property. 
For  years  rental  was  collected  from  this 
pn^rty  tor  the  account  of  the  owners.  It 
Is  quite  true  that  a  usuftuctnary  and  part 
owner  of  the  property  cannot  as  a  matter  of 
ftincy,  or  to  please  bis  own  tastes  or  Inclina- 
tions, add  valuable  Improvements  to  property 
and  claim  to  be  reimbursed  at  the  expiration 
of  the  usufruct.  In  that  case  the  person  by 
whom  the  buildings  areconstructed  loses  them. 
Hoe,  this  Is  not  the  case,  the  building  was 
needed,  the  late  husband  of  tbe  tutrix  had 
fominenoed  preparations  for  building  it,  part 
of  tbe  lumber  was  on  the  ground,  and  noUilng 
snc^eets  that  It  was  not  a  useful  Improrement 
oo  the  place.  Under  tbe  circumstances,  the 
amount  of  the  claim  should  be  paid. 

There  Is  do  question  of  added  value  to  the 
property.  Only  a  question  of  costs  Is  pre- 
sented. We  judge  that  they  are  a  criterion 
of  value.  We  find  no  error. 

Jodgmoit  affirmed. 


(116  La.) 

No.  15.881. 

BRODTMAN  et  aL  v.  TINBRTT. 

(Supreme  Gout  of  Louisiana.  April  9,  1906. 
Rehearing  Denied  Jane  4,  1006.) 

1.  Laudlobd  and  Tehant— Bxpaibs. 

The  articles  2698  and  2694  Civ.  Code,  are 
pertinent  and  govern,  and  not  article  2695, 
touching  gnaranties  of  lesMr  against  vices  and 
defects. 

2.  Same. 

Tbe  repairs  were  ordinary  and  were  wltb- 
hi  tbe  terms  of  the  former  articles. 
8.  Save— Pebbo HAL  Injubies. 

There  was  In  consequence  no  cause  of  ac- 
tion for  asserted  personal  Injun  caused  by  a 
falling  diutter  owing  to  a  defectivi  wtndow 
hinge. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  H  630,  631.] 

4.  Same. 

The  he&d  of  the  family  represents  tbe 
temily.  If  he,  a  toiant.  is  without  a  right 
of  action  because  of  his  failure  to  make  the  re- 
pairs, although  he  bad  the  right  to  make  them, 
Che  memtins  of  the  family  occupying  tiie  dwell- 
ing are  eqnally  ai  cuielnded. 
(Syllabaa      the  Court) 

Appeal  from  Civil  District  Court,  Paris  of 
Orleana;  John  St.  Paul,  Judge. 

Action  by  Mary  Agnes  Brodtman  and 
another  against  Mrs.  Barbara  FInerty.  Judg- 
ment for  defendant  and  plalntUfo  appeal. 
Afflrmed. 

Iflller,  Dofour  ft  Dnfoor,  Robert  John 
Ualoney,  and  Paul  Walter  Malone^t  for  ap- 
pdlantB.  Carroll  St  CarroUt  for  aKWllee. 

BRBAUX,  a  J.  Palnilff  sued  the  defend- 
ant for  p«wmal  Injorlea  suffered  by  his  wife 
and  himself. 

He  was  defendant's  tenant  There  was, 
It  semi,  a  defect  In  a  shutter  hinge  of  the 


house  occupied  by  plalntUf,  as  tenant,  and 
by  bis  wife. 

The  latter  was  endeavoring  to  close  the 
blinds  of  one  of  the  rooms  when  the  blind 
broke  loose  from  Its  hinges,  the  shutter  fell, 
and  In  consequence  her  right  hand  was 
severely  cut  and  badly  masbed. 

Plaintiff  charges  Uiat  was  all  due  to  the 
broken  shutter  hinge.  They  charge  that  tbe 
defendant  was  negligent,  as  the  hinge  bad 
been  broken  for  a  number  of  months.  He 
had  been  requested  to  make  tbe  repair  and 
had  promised  to  make  It 

Plaintiff  claims  damages  In  the  sum  of 
$5,000  for  tbe  injury  which  his  wife  has 
suffered,  and  for  an  additional  sum  of  $2,500 
for  his  own  mental  distress  growing  out  of 
tbe  Injury  to  his  wlf^  who  greatly  suffered 
for  a  number  of  mooths. 

An  exception  of  no  cause  of  action  was 
maintained,  from  which  plaintiffs  appeal. 

We  leave  out  of  all  consideration  the  claim 
of  plaintiff's  husband,  and  take  up  for  de- 
cision the  claim  of  Mrs.  Brodtman,  tbe  wife. 

If  no  recovery  can  be  bad  In  her  behalf, 
It  Is  very  evident  that  the  husband  cannot 
recover  anything.  A  decision  adverfe  to  ber 
claim  will  disp<Me  of  the  husband's,  for  If 
she  does  not  obtain  a  judgment  he  certainly 
cannot  obtain  one. 

Plaintiff  Invokes  both  the  statute  whldi 
binds  tbe  lessor,  the  defendant  here,  to  keep 
premises  leased  In  proper  repair,  and  in  the 
second  place  they  invoke  tbe  promise  before 
mentloued,  which  defendant  had  made  to 
tbem  some  time  previous,  to  have  the  jfxojfer 
repairs  made. 

It  Is  true  that  the  lessor  should  see  to  the 
r^ira  due  by  him  to  his  tenant 

^Vhether  the  lessor  can  be  held  for  damages 
preaente  the  question  for  decision. 

The  jurisprudence  of  this  stete  has  qicdcen 
upon  the  subject,  and  Invariably  It  has  been 
held  that  the  toiant  after  notice  has  the 
right  to  have  the  r^alrs  mada 

This  being  the  jurlspmdaice,  tbe  tenant 
ia  without  right  to  complain  of  an  Injury 
which  he  could,  have  avoided,  for  his  Indebt- 
edness as  tmant  was  ov«  ample  to  have  the 
repairs  made.  They  would  have  amounted 
to  an  Insignificant  amount— the  price  of  a 
shutter  falnge  and  tbe  very  little  woik  of  put- 
ting It  on. 

This  court  has  recently  construed  the  arti- 
cle of  the  law  touching  repairs  by  tenants, 
and  declined  to  condonn  the  lessor  to  pay 
damages  when  the  amount  of  the  mat  Is  suffi- 
cient to  pay  for  repairs. 

Tbe  following  decisions  are  dted  In  sup- 
port of  that  position  In  the  case  to  which 
we  refer;  Scudder  v.  Paulding,  4  Rob.  428; 
Westermeler  v.  Street,  21  La.  Ann.  714; 
Pesant  v.  Heartt,  22  La.  Ann.  292;  Dlggn  v. 
Maury,  28  La.  Ann.  69;  Winn  v.  Spearing, 
26  La.  Ann.  884;  Welham  v.  Lln^am,  28 
La.  Ann.  003 ;  and  Lawrence  v.  Lellovrei  Op. 
Bk.  No.  60,  p.  67. 

The  principles  announced  in  these  declsloiu 
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are  applicable.  The  case  to  wblch  we  first  re- 
ferred above  Is  Lewis  t.  Pqiln,  88  La.  Amu 
1417. 

Plaintiff  places  special  reliance  upon  the 
promise  which  had  been  made  hj  defendant 
to  make  repairs  to  which  we  have  b^ore 
referred. 

Plaintiff  should  have  follow^  up  his  com- 
plaint to  his  lessor  and  should  hare  Insisted 
upon  the  right  which  the  law  gave  him,  and. 
If  in  that  event  the  lessor  had  not  complied, 
then  be  bad  the  right  to  have  tbe  r^alra 
made. 

In  the  absence  of  these  steps  be  has  no 
right  to  damages. 

This  was  the  view  taken  and  expressed  In 
another  dedslon  upon  the  subject  in  which 
the  question  relating  to  the  lessor's  spedal 
obligation  to  repair  was  very  ^ilar  to  the 
qnestlon  here.  Campbell  v.  Mlltenberger.  26 
La.  Ann.  78. 

We  have  seen  that  from  Westermeler 
Street,  4  Rob.  428,  to  date,  tbe  line  of  deci- 
sions is  unbroken^  The  Jurisprudence,  so  con- 
slstent,and  harmonious  upon  a  point  touching 
property  or  touching  the  lease  of  property, 
should  not  be  changed  save  for  the  most  co- 
gent and  uigent  reasons. 

The  repairs  required  were  the  most  ordi- 
nary repairs  and  did  not  grow  out  of  the 
vices  and  serious  defects  which  are  mentioned 
In  article  2695  of  tbe  Civil  God& 

If  the  defect  bad  grown  out  of  tbe  vice  In 
construction  of  tlie  building  or  other  defects 
of  that  nature  other  questitms  would  have 
arlBOL  Then  defendant's  guaran^  might 
have  been  Invoked.  But,  as  It  is,  article 
26f0  lias  no  applicatloa 

"La  garantle  est  due  nnlqnement  pour  les 
vices  qui  empechent  enticement  I'usage." 
Boudry,  vol.  1,  Contract  de  Lonage,  p.  212. 

"Le  loeateur  est  oblige  de  garantlr  les 
vices  qui  empechent  entiranent  I'usuage." 
Id. ;  Laurent,  vol.  25,  p.  128,  Ko.  114. 

Touching  his  wife's  claim  plaintiff  takes 
the  qiecial  ground  that  she  was  a  third  per- 
son, that  tbe  duty  of  making  repairs  Is 
not  Imposed  on  third  persons,  that  sbe  Is  not 
under  obligation  of  a  lessee,  that  the  Injuries 
Inflicted  on  her  are  actionable  as  the  claim 
Is  part  of  a  personal  property  under  the 
law. 

Conceding  that  it  is  as  plalntifb  eontoad 
on  this  point,  if  tbe  wife  must  be  considered 
as  a  third  person  and  a  guest,  she  would 
have  to  look  to  tbe  lessee  and  not  to  tbe 
lessor  for  damages,  'nils  was  considered 
and  decided  In  a  case  of  somewhat  recent 
date.  McConnell  v.  Lemley,  48  La.  Ann.  1433, 
20  South.  887.  84  L.  R.  A.  609,  65  Am.  St 
Rep.  819. 

The  husband  was  tbe  bead  of  the  f amity 
and  the  wife  under  the  drcumstances  really 
had  no  claim  separate  and  apart  whlcb  slie 
could  recover  as  the  guest  of  tbe  lessor.  She 
was  part  of  the  family  represented  by  tbe 
husband,  and  his  failure  to  have  tbe  repairs 


made  bound  ber  as  well.  18  Am.  ft  Bug: 
Enc.  of  Law.  217. 

For  reasons  assigned,  tbe  Judgment  la  af- 
firmed. 

MICHOLL8.  absent 


(116  La.) 

No.  15,9381 

MA8SBTT  V.  KBFF. 

(Supreme  Oonrt  of  LoniBiBna.  Jane  4,  100<L) 

Assault  awd  Battbbt— Civil  Actioh— Justi- 
fication. 

He  wbo  Is  in  fault,  and  saes  for  damages 
resulting  therefrom,  cannot  recover  for  tbe  in- 
juries inflicted  on  him,  although  the  perpetra- 
tor was  not  justified  in  law  in  his  conduct 

[Eld.  Note. — For  casea  In  point  «e  ''ol.  4, 
Cent.  Dig.  Assault  and  Battery,  H  10,  48^  51.] 

(SyUabns  1^  the  Court.) 

Appeal  fran  OlvU  District  Court,  Pariah  of 
Orleans;  Thomas  C  W.  Ellis,  Judge, 

Action  by  Martin  F.  Massett  against  Fred- 
erldh:  Keff.  Judgmoit  for  defendant;  and 
plaintiff  appeals.  Affirmed. 

8t  Clair  Adams  and  John  Jos^h  Rellley, 
for  appellant  Clegg  ft  Qntaitaro,  for  mppOr 
lee. 

Statonttit 

MONROE,  J.  Plaintiff  alleges  that  de- 
fraidant  by  whom  he  was  ^ployed  (In  tbe 
business  of  making  dstems) ,  r^roved  blm  tm 
wasting  time ;  that  be  and  a  companion  told 
defendant  that,  If  be  was  not  satisfied,  they 
would  quit,  and,  afto-  anne  furtber  conversa- 
tion, demanded  tbe  wages  due  tiiem;  that 
d^endant  tendered  petitioner  $6.89,  doCklng 
blm  20  cents,  "without  any  <»tu^';  that  peti- 
tioner said  to  blm.  "If  yon  dont  pay  me  $7, 
I'll  think  you  rob  me";  and  that  defendant 
thOTei^cm  struck  blm  with  a  jack  plane  and 
kno<fted  lilm  senseless  in  wbldi  condition  he 
was  taken  to  bis  hons^  covered  with  blood, 
so  frightening  his  wlf«  that  some  nine  days 
later,  sbe  suffered  a  miscarriage.  He  tm- 
tber  allegea  that  tbe  blow  Inflicted  a  painful 
wound,  that  he  was  under  treatmoit  fM:  10 
days,  or  more^  and  that  bla  ^e  was  still  red, 
and  would  be  so  fw  some  we^;  that  be  chaz^ 
ged  defendant  witii  assault  and  battery  and 
that  defendant  was  convicted  and  sentraiced; 
and  that  as  a  result  of  said  blow,  and  1^ 
reason  of  tbe  effect  on  bis  wifS,  he  baa  snf- 
fbred  great  bodily  and  mental  pain  and  agony, 
which  entitle  him  to  actual  damages  In  tbe 
sum  of  $4,000;  and  that  defendant  should  be 
furtber  condemned  to  pay  exemplary  dam- 
^:es  in  the  sum  of  $3,000. 

Defendant  answers  tiiat  plaintiff  and  ofben 
bad  been  sent  to  do  certain  woric.  and,  hav- 
ing Idled  and  wasted  tbtir  time,  were  re- 
proved on  tbelr  return;  that  plaintiff  retorted 
by  the  use  of  vile  and  abusive  epitbets,  and 
that  be  and  others,  having  conspired  to  injure 
d^endant  by  causing  a  strike  In  bla  shop,  as- 
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flmned  a  moiadng  attitude;  that;  belag  mi' 
able  to  provoke  a  dlfflcultyi  they  quit  woric 
and  demanded  their  pay;  and  that,  after 
they  had  been  paid,  plaintiff  again  aought  to 
bring  on  a  qnazrel  and  called  reapondait  a 
Tobber,  and  assnmed  "a  menacing  and  threat- 
ening attitude"  and  in  the  belief  of  respond- 
ent was  about  to  aasanlt,  and  was  in  tlie  act 
of  assaulting  him,  when  respondoit,  in  self- 
defoise,  Btru<A  him  a  blow.  The  case  was 
tried  by  a  Jury,  who  found  for  the  defend- 
ant, and  plaintiff  has  appealed. 

The  factBt  as  established  by  the  evidence, 
ate  that  on  Thursday,  June  1. 1806.  defendant 
sestt  three  of  his  workmen,  Massett,  Sussetl, 
and  Keller  (with  Massett  as  foreman)  to  pnt 
VP  a  dstem,  a  lob  which  th^  finished 
about,  or  a  little  after,  11  o'clock.  Instead  of 
then  returning  to  tbe  sh<^  where  there  was 
work  watting  for  them,  they  went  to  Has- 
sett^s  resldmce,  some  six  or  eight  squares  out 
of  tbe  way,  tlie  reason  given  being  that  Mas- 
sett wislied  to  diange  his  shoes  (a  function 
vlilch  might  well  have  been  pwtponed  to  tbe 
dinner  hour),  and  they  there  sent  for  and 
drank  some  beer,  after  which,  at  about  20 
minutes  to  12,  they  reported  at  the  shop. 
The  defendant.  In  the  meanwhile,  had  liecn 
to  tbe  place  where  they  hsd  been  at  work  and 
had  found  that  having  finished  the  Job,  tb^ 
bad  left  there,  and  he  erpected  to  find  tiiem 
at  the  shop  on  his  return,  and,  not  so  finding 
them,  naturally  and  correctly  concluded  that 
they  were  "loafing."  When,  therefore,  snne 
time  later,  they  came  In,  be  inquired  where 
th^  had  been,  to  which  one  of  them  replied 
that  tb^  had  been  "putting  up  that  cistern." 
Defendant  remarked  tliat  he  had  been  at  the 
plnce  about  11  o'dodc  and  had  not  found 
them,  and  to  this  plaintiff  said  (In  substance, 
and  using  some  proCane  language)  either  that 
defendant  was  a  liar,  and  that  the  person  who 
told  btm  that  they  had  left  there  at  11  o'clock 
was  a  liar,  or  that  the  person  who  had  told 
him  that  they  had  left  there  at  11  o'clo*^  was 
a  liar,  there  being  Rome  diffraence  between 
them  as  to  exactly  what  was  said ;  but  it  Is 
sufficiently  apparent  that  both  the  language 
and  the  manner  of  the  plaintiff  were  insult- 
ing. 

Tbe  parties  then  went  to  dinner,  and,  short- 
ly after  the  dinner  hour,  wbea  work  had  been 
resumed  In  the  shop,  plaintiff  and  his  two 
companions  again  put  In  an  appearance,  and 
plaintiff  (by  prearrongement,  speaking  for  the 
others,  who  had  agreed  to  stand  by  him)  asked 
defendant  whether  he  should  go  to  work,  to 
which  defendant  replied.  "Certainly;  go  to 
work."  Plaintiff,  Instead  of  going  to  work, 
paid  it  looked  as  If  the  work  did  not  suit  tlie 
defendant,  to  which  the  latter  replied  that  the 
work  was  all  right,  but  that  they  stayed  out 
too  long.  Plaintiff  then  said  that  he  and  his 
companions  would  quit,  and  that  they  wanted 
their  money,  to  which  defendant  replied  that 
they  could  quit,  but  that  they  could  not  set 
their  mon^  until  pay  day,  which  was  Sat- 


urday. Plaintiff,  however.  Insisted,  and  de- 
fendant testifies  that  he  said: 

"I  want  my  money,  right  now,  or  there  will 
be  hai  right  now." 

Defendant  went  out  and  obtained  the  mon- 
ey, and,  returning,  placed  It  before  the  three 
men,  less  20  cents  which  he  retained  from, 
or  "dotted,"  each  of  them  for  lost  tima  The 
other  two  men  accepted  the  amounts  thus 
tendered  them,  but  the  plaintiff  said  It  was 
not  his  money,  and  that  defendant,  In  de- 
ducting the  20  cents,  was  a  robber,  or  words 
to  that  effect  Defendant  says  that  he  told 
plaintiff  not  to  repeat  that  remark,  but  that 
plaintiff  reiterated: 

*7on  are  nothing  hut  a  highway  robber.** 

And  he  further  says: 

"From  hli  posltloo,  tbe  wayhe  stood  there, 
when  he  called  me  a  highway  robber,  the  sec- 
ond time,  and  he  sbut  his  fiat,  I  thonght  ha 
would  strike  me,  and  I  couldn't  see  any  other 
of  the  men  around  me.  They  seemed  all  to 
desert  the  shop.  These  three  stood  there  to 
make  trouble  with  bm.  and,  of  course,  I  had  to 
do  something  to  defoM  myself." 

The  defendant,  accordingly,  strq,d£  the 
plaintiff  and  knocked  him  down.  He  says  be 
struck  with  his  fist,  plaintiff  and  bis  wit- 
nesses say  with  a  Jadi  plane  which  was  lying 
near,  and  there  Is  some  doubt  about  that,  as 
tbe  evidence  Is  conclusive  to  the  effect  that, 
though  plaintiff  was  struck  over  the  eye,  the 
skin  was  not  broken,  and  It  se^a  Improbable 
that  a  blow  with  a  Jack  plane  should  not  have 
broken  the  skin.  However  that  may  be, 
plaintiff  was  assisted  to  his  feet  and  walked 
out  of  the  shop;  he  and  his  companions  going 
to  a  barroom,  where  they  drank  more  beer, 
and,  after  stopplog  once  or  twice  en  route,  to 
defendant's  residence,  where  he  laid  himself 
down  on  tbe  floor  and  was  there  found  by 
his  wife  when  she  returned  later  In  the  after- 
noon.  His  eye,  by  that  time,  was  swollen, 
but  the  evidence  does  not  Justify  tbe  belief 
that  there  was  any  blood  on  bis  person.  He 
was  up  as  usual  the  next  morning,  and,  with- 
in a  few  days,  went  to  defendant's  shop  and 
bought  a  piece  of  board,  which,  with  def^d- 
ant's  permission,  he  dressed  with  a  plane. 
Plaintiff's  wife  sustained  a  miscarriage  some 
days  after  the  affair  thus  narrated;  but  It  is 
by  no  means  proved  that  the  shock  resulting 
from  her  finding  him  as  stated  was  the  cause 
of  it,  and,  if  that  was  the  cause,  the  plnintlff 
was  at  fault,  as  we  can  discover  no  reamn 
why  he  should  have  been  found  lying  on  the 
floor,  or  why  he  should  not  have  had  his  eye 
attended  to  at  once,  instead  of  waiting,  as  he 
did,  until  7  or  8  o'clock  in  the  evening  to  call 
on  a  physician. 

Opinion. 

It  is  evidait  from  the  forgoing  state- 
ment, that  the  plaintiff  b^n  by  wasting  not 
only  the  time  for  which  he  was  paid,  hut  the 
time  for  which  the  two  men  who  were  placed 
under  him  were  paid,  and  that,  when  he  was 
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called  to  acconnt  for  It,  In  a  manner  to  which 
there  was  no  reasonable  ground  for  objection, 
be  answered  by  insulting  his  employer,  In  the 
presence  of  his  workmen,  and  that  thereafter, 
when.  In  reply  to  hia  Inquiry  as  to  whether 
he  should  go  to  work,  he  was  told,  without 
farther  comment,  to  do  so,  he  persisted  In  bis 
attitude  of  unreason,  and  (bavlng  prearrang- 
ed with  the  other  men  that  they  should  follow 
his  lead)  aQnoimced  that  they  would  quit,  and 
demanded  that  the  wages,  to  which  he  was 
not  then  entitled  should  be  paid,  at  once;  and, 
finally,  that  point  being  conceded,  that  he 
chained  his  employer,  in  the  presence  of  the 
other  workmen,  with  being  a  robber  because, 
forsooth,  he  (the  employer)  declined  to  pay 
him  for  time  that  had  been  consumed  by  him 
In  drinking  beer  at  bis  own  bouse.  He  was 
therefore  tbe  offender  and  a^reesor,  from 
beginning  to  end,  and  his  case  falls  within 
the  doctrine  that  he  who  Is  In  fiiult,  and  soee 
for  damages  resulting  therefrom,  cannot  re- 
cover for  the  Injnries  inflicted  on  him,  al- 
though the  perpetrator  was  not  justified  In 
law  In  his  conduct  Bankston  et  al.  t. 
Folks,  88  La.  Ann.  267;  Temon  t.  Bankston, 
28  La.  Ann.  710;  Miller  t.  Meche.  Ill  Ia. 
148,  35  South.  491;  Jobna  r.  Brlnkar,  SO  La. 
Ann.  241. 
Judgment  affirmed. 


(117  L*.) 
No.  15,385. 


DBS  ALLBHANDB  LCMBBB  CO.,  Umited. 
T.  MORQAN  GITY  TIUBBB  00^ 
Limited. 

(Supreme  Coart  of  Louisiana.  June  80,  1906. 
On  Rehearing,  May  7,  1900.) 

1.  ArruL  AND  Bbbob  —  RsassiGHicinT  or 

CU.U8I— Eftict. 

An  agreement  of  counsel,  afterwards  sanc- 
tioned by  the  court,  for  the  reassignment  of  a 
case,  has  the  effect  of  setting  aside  the  assign- 
ment and  placing  matters  in  the  sltaatlon  in 
which  they  would  have  been  if  no  nssijmment 
bad  been  made,  with  the  consequence  that  the 
timeliness  of  the  filing  of  an  answer  to  the 
appeal  haa  to  be  determined  with  reference  to 
the  assignment  thereafter  made,  and  not  with 
reference  to  the  aasignment  that  has  been  set 
aside. 

2.  OoimucTS  —  RniiDT  fob  Breach  —  Butc- 

TION. 

When  one  of  the  parties  breaks  the  con- 
tract, the  other  party  must  elect  between  de- 
manding a  dissolution  of  tbe  contract  and  ex- 
acting  a  continued  performance  of  it.  He  can- 
not have  both,  and  tbe  choioa  Is  made  once  for 
all. 

[Bd.  Note.— For  cases  In  point,  see  vol.  11, 
Cent.  Dig.  ContractB,  S  1174;  toL  44,  Cent  Dig. 
Specific  Performance,  |  4.] 

3.  BVIDENCB  —  YBBiX    AOKiaSIOnfl  —  WeTOIIT 

jUIO  Effect. 

Verbal  admissions  are  the  weakest  kind  of 
evidence,  especially  when  the  exact  language 
cannot  be  given,  and  when  tbe  purpose  is  to  eu 
out  a  written  contract  or  to  put  a  particular  In- 
terpretation upon  such  contract. 

[Ed.  Note^For  eases  In  point,  see  TOk  20, 
Cent  Dig.  Evidence.  H  1029i  lOfiOJ 


4.    CONTKACTS— FOUI. 

To  confirm  a  conversation  by  letter  Is  a 
good  business  precaution.  The  letter  shonid  be 
written  as  soon  as  possible  after  tbe  close  of 
the  conversation,  and  surely  not  later  than  the 
night  of  the  same  day  if  circonutanoes  permit. 
6.  Estoppel— REQUiarrss. 

Estoppel  en  pais  arises  only  where  th«j>ther 
party  haa  been  led  to  change  his  position.  The 
mere  bringing  of  the  suit  in  support  of  which  the 
estoppel  IS  mvoked  cannot  be  said  to  consii- 
tute  a  change  of  position  within  tbe  meaning  of 
the  law  of  estoppel. 

[Ed.  Note.— For  cases  In  point,  see  vol.  10. 
Cent.  Dig.  tjrtoppel,  |  1^] 

6.  Dahages  —  GonTBAom  —  Bbbaob  —  Pbos- 

PECnVK  Pbofiis. 

The  very  profits  the  making  of  which  consti- 
tuted tbe  sole  inducement  for  enterii^  Into  the 
contract  cannot  be  said  to  be  too  speculative  or 
remote  to  be  daimed  as  damages  on  a  breadi  of 
the  contract  Hence  a  contractor  for  getting 
oat  timber  may  recover  as  damages  on  a  breach 
of  tlie  contract  the  margin  between  the  ccmtract 
price  and  t^  cost  of  getting  out  die  timber. 

7.  Saice. 

But  he  can  recover  nothing  more.  He  can- 
not recover  also  and  in  addition  any  part  of  the 
expenses  incurred  by  him  In  making  prepara- 
tions or  providing  a  working  plant  for  executtag 
the  contract 

8.  Same— Calcuutioit  of  Futubs  Pbofits. 

Where  la^e  expenaes  have  had  to  be  in- 
curred in  preparations  for  tbe  executing  of  a 
contract  having  five  years  to  run,  and  after  tlia 
contract  has  run  two  years  its  further  execution 
is  wrongfully  stopped,  and  a  snit  In  damages  is 
Instituted  for  the  recovery  of  the  profits  that 
would  have  been  realized  if  it  had  been  permit- 
ted to  go  on  to  the  end  of  the  five  years,  the  net 
profits  of  the  first  two  years  cannot  serve  a 
criterion  for  determining  what  the  ultimata 
profits  would  probably  have  been  it  the  fivo 
years  had  been  accom^ished. 
0.  Sai£B— Expenses  of  ExBcirtn>ir. 

The  salaries  of  officers  and  the  Interesl  on 
money  invested  In  the  operating  plane  consti- 
tute part  of  the  cost  of  executing  the  contra*^ 
and  must  be  deducted  for  arriving  at  tlie  net 
profits. 

On  Rehearing. 

10.  Sake— BuBOBN  of  Pboof. 

Where  a  logging  contract  having  five  years 
to  run*  is  wrongifuily  terminated  by  the  c<m- 
tractee  at  the  end  of  two  years.  th»  r-on- 
tractor,  who  has  made  no  money  dnrlng  the  time 
that  the  contract  was  in  force,  in  order  to  re- 
cover prospective  profits  for  the  unexpired  term 
of  the  contract,  ought  to  make  it  dear  that  by 
reason  of  some  change  hi  the  conditions  he 
would  be  able  In  the  future  to  do  that  which 
by  actual  experience  he  had  been  unable  to  do- 
in  tiie  past 

Provosty,  J.,  disswting. 

(Syllabus  by  the  Court) 

Appeal  fnnn  Twenty-Third  Judicial  J)Uh 
trict  Court,  Parish  of  St  Mary;  Albert  Oamp* 
bell  Allen,  Judge. 

Action  by  the  Des  Allemands  Lumber  Com- 
pany, Limited,  against  the  Moi^an  City  Tim- 
ber Company,  Limited.  From  a  jadsment 
for  deffflidant,  plalntUT  appeals.  Amended 
and  affirmed. 

Howell  &  Martin*  D,  Oaflrey  ft  Son,  and 
Robert  James  Feridns,  fm  appellant  Foster, 
Milling,  Oodchaox  ft  Sandsni  ud  PUUp* 
H.  Meats,  tot  sppellea 
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PROVOSTZ.  J.  Plaintiff  Is  a  limited  cor- 
poration, owner  of  a  BEwmlil  and  of  swamp 
lands  for  supplying  Its  mill  with  timber.  Its 
officers  are  R,  H.  Downman,  president,  and 
W.  O.  Westmoreland,  vice  president  and 
manager.  Defendant  also  is  a  limited  cor- 
I>oratlon,  and,  we  may  add,  was  organized 
for  tbe  purpose  of  entering  into  tlie  con- 
tract out  of  tbe  alleged  violation  of  which 
this  salt  has  grown.  Its  officers  are  Manuel 
Coguonhem,  president,  and  O.  W.  Walker, 
vice  president  and  swamp  manager.  Plaintiff, 
wiien  It  entered  into  this  contract  was,  like 
dfcfoidant,  a  new  concern  that  had  not  there- 
tofore opranted. 

If  tbis  opinion  la  not  to  rival  the  propor- 
tions of  the  record  of  11  large  volumes,  con- 
taining 4,620  pages,  pins  one  large  volume 
of  maps  and  photographs,  and  two  minor 
supplemental  transcripts,  one  of  them  of  no 
mean  proportions  of  Itself,  nonessentials  will 
have  to  be  passed  over  In  silence.  The 
contract,  however,  must  be  given  in  full,  as 
the  case  largely  turns  on  its  intrapretatlon. 
It  Is  as  follows: 

'^ftneasath,  tiiat  for  and  in  conUderatloB  at 
the  covenants  and  agreements  hereinafter  made 
and  expressed,  to  be  kept  and  performed  bj 
tbe  party  of  the  second  part,  the  Morgan  City 
Timber  Company,  Limited,  party  of  tbe  first 
part,  have  agreed  and  covenanted,  and  by  these 
presents  do  hereby  covenant  and  agree  and 
contract,  to  deaden,  cat,  pull  or  float,  boom,  and 
tow  tbe  cypress  timber,  located  and  situnted 
In  tbe  swamp  landa  owned,  leased,  or  other- 
wise held  by  toe  party  of  the  second  part,  locat- 
ed and  situated  on  Bayou  Des  Allemands,  and 
Grand  liake  Des  Allemands,  in  tbe  parishes 
•of  St.  Oliarles,  St.  Jamei,  St  John  tbe  Baptist, 
and  Lafonrcfae,  as  shown  by  the  maps  of  the 
said  lands  In  possession  of  tbe  party  of  the 
second  part,  and  to  which  reference  is  here 
made,  and  upon  the  following  terms  and  con- 
ations: The  said  party  of  the  first  part  hereby 
covenant  and  agree  to  pull  or  float  all  cypress 
timber  accessible  from  Bayou  Des  Allemanda 
and  Grand  Lake  Des  Allemands,  situated  upon 
said  lands,  within  reach  of  their  pull  boat  or 
boats. 

"Tht  party  of  the  flrst  part  farther  cove- 
nants and  agrees  to  keep  one  pull  boat  at  work 
continaonsly,  pulling  timber  on  the  said  lands 
hereinbefore  described,  under  the  terms  and 
provisions  of  this  contraet,  except  for  any 
and  all  such  anavoidaUe  delays  caused  by 
accidents,  breakdowns,  or  other  unforeseen 
eansee;  and  in  tbe  event  that  one  puil  boat 
shall  not  be  raffictent  to  supply  the  mill  of 
the  Des  Allemands  Lumber  Company,  Limit- 
ed, iltnated  on  Bayou  Des  Allemands,  io  the 
parish  of  Lafovrche,  this  state,  owned  by  the 
party  of  the  second  part,  with  sufficient  logs, 
then  and  In  that  event  uie  party  of  the  first 
part  hereby  covenants  and  agrees  to  increase 
the  nomber  of  pall  boats  to  such  an  extent 
as  may  be  required  to  supply  said  mill  with 
soffident  logs,  snch  additional  pall  boat  or 
boats  to  be  furnished  by  said  party  of  the 
firrt  part  upon  due  notice  In  writing  being 
riven  them  to  that  effect  hj  the  party  of  tbe 
Rcrond  part  not  less  than  ninety  (90)  days 
itrior  to  the  time  set  when  such  additional 
hunt  or  boats  shall  be  supplied. 

"The  Des  Allemands  Lumber  Company,  Limit- 
ed, party  of  the  second  part,  for  and  in  con- 
sideration of  the  agreements  and  covenants 
to  be  kept  and  performed  by  the  party  of  the 
first  part,  hereby  covenants  and  agreen  to  pay 
■into  the  party  of  the  first  part,  or  ita  du^ 
acoedited  representativs  or  agent,  tiie  price 


and  sum  of  five  dollars  and  fifty  cents  ($5JS(n 

ST  thousand  feet  for  all  cypress  logs  meaaur- 
g  eight  inches  in  diameter  to  fifteen  inches 
in  diameter,  twth  measurements  inclaaive,  and 
the  price  and  sum  of  five  dollars  t$5.00)  per 
thousand  feet  for  all  cypress  logs  measuring 
sixteen  inches  and  above  In  diameter,  deliv- 
ered at  the  mill  of  said  Des  Allemands  Lumber 
Company,  situated  on  Bayou  Des  Allemands, 
in  Lafourche  parish.  All  measurements  of  said 
cypress  logs  to  be  made  according  to  what  is 
known  as  'Scribiner's  Log  Rule,'  and  shall  be 
made  at  tbe  mill  aforesaid  ui)ou  tiie  delivery 
of  each  tow  by  the  party  of  the  first  part. 
Payments  to  be  made  for  said  cypress  logs, 
upon  the  delivery  and  measurement  of  each 
tow,  in  cash. 

"The  parfy  of  the  second  part  farther  cove- 
nanta  and  agrees  to  dredge  and  constmct  suffi- 
cient canals  and  pocketa  for  tbe  purpose  of 
pulling  said  tlmlier,  said  canals  to  be  con- 
structed in  accordance  with  Instractions  which 
shall  be  furnished  by  the  party  of  the  first 
part  All  such  dredging  ana  the  construction 
of  such  canals  and  packets  shall  be  done  hj 
tbe  party  of  the  second  part  at  its  own  ex- 
clusive cost  and  charges.  Said  party  of  the 
second  part  further  covenants  and  agrees  to 
do  all  such  dredging  and  make  such  canals 
and  pockets  sufficiently  in  advance  of  the  time 
that  they  are  needed  by  the  party  of  the  first 
part  for  the  use  of  its  pull  ho&t  or  boats, 
so  as  not  to  delay  the  continuous  working  of 
said  poll  boat  or  boats. 

"The  party  of  the  second  part  further  cove- 
nants and  agrees  to  fumiah  tbe  party  of  the 
first  part  with  tbe  use  of  auch  diain  dogs  as 
may  be  necessary  to  deliver  said  cypress  logs, 
and  to  permit  and  allow  the  party  of  the  first 
part  to  take  and  use  such  firewood  from  tbe 
lands  of  the  party  of  the  second  part,  herein- 
before described,  as  may  be  necessary  for 
them  to  run  said  pull  boat  or  boats  free  of 
cost. 

"Tbe  party  of  the  second  part  farther  cove- 
nants and  agrees  to  take  all  the  cypress  timber 
that  the  puu  boat  or  pall  boats  of  the  party 
of  the  first  part  can  pull,  or  that  shall  be 
floated,  for  a  period  of  fire  years  or  more. 

"Tbe  party  of  the  second  part  further  cove- 
nants and  agrees  to  put  the  parly  of  the  first 
part  on  the  lands  hereinbefore  described  and 
to  designate  to  it  or  ita  representatives  tbe 
boundaries  thereof,  and  shoald  any  surveying 
be  necessary  to  be  done,  or  lines  run  or  es- 
tablished, all  snch  work  is  to  be  done  by  the 
party  of  the  second  part  at  its  own  expenses. 

"It  is  mntaally  covenanted  and  agreed  by 
and  between  tbe  parties  hereto  that  thia  con- 
tract shall  become  effective  in  ten  days  from 
tbe  date  of  the  signing  hereof. 

"In  witness  whereof,"  etc. 

The  foregoing  contract  was  drafted  in  tbe 
absence  of  Mr.  Downman.  It  was  left  open 
for  suggestions  from  lilm.  He  requested  that 
some  changes  should  be  made,  and  according- 
ly eight  days  tbereafter,  on  June  14tli,  the 
parties  met  at  Bowie,  and,  after  conference 
executed  tbe  following  Instrument: 

"That  for  and  In  consideration  of  tbe  cove- 
nants and  agreements  contained  in  the  con- 
tract hereinbefore  entered  Into  between  the 
parties  hereto  on  the  aixth  day  of  June,  1901, 
the  party  of  the  first  part  hereby  covenant 
and  contract  to  deaden,  cut,  pull  or  float,  boom, 
and  tow  all  the  cypress  timber  located  and  situ- 
ated on  the  swamp  lands  owned,  leased,  or  other- 
wise held,  or  which  may  be  hereafter  acquired, 
by  the  party  of  the  second  part,  located  and  situ- 
ated on  Lake  Des  Allemands,  Bayou  Des  Alle- 
mands, and  Lake  Salvator,  and  auch  bayou 
or  bayous  tributary  thereto  as  may  be  designat- 
ed by  the  party  of  the  second  part. 

"The  parties  hereto  further  mutually  cove- 
naht  and  agree  tliat  all  canals  to  be  dug  and 
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conntroctad  under  the  contract  herebefore  re- 
ferred to  sball  be  dug  and  constmcted  secordiog 
to  the  plans  as  auggested  by  tbe  party  of  tbe 
second  part,  proTided  that  auch  canaEa  and 
pockets  aKall  be  Aug  and  coDstructed  bo  aa 
to  assist  and  aid  the  party  of  the  first  put  to 
carry  out  the  proTisIona  of  tbe  contract  re- 
ferred to  herein. 

"It  is  further  mutoally  covenanted  and 
agreed  that  the  measurementB  of  timber  are 
to  be  made  on  the  full  length  of  the  log,  and 
that  the  diameter  Is  to  be  taken  at  the  small 
end. 

'The  partiea  hereto  further  mutually  agree 
that  the  covenants  and  agreements  herein  con- 
tained shall  be  made  and  constitute  a  part  of 
the  contract  heretofore  entered  into  by  them 
on  the  6th  of  June,  1901,  and  to  which  this 
agreement  Is  attached:  It  being  tbe  mutual 
intent  of  tbe  parties  hereto  that,  so  far  as 
said  contract  may  be  amended  and  changed  by 
the  stipulations  and  covenants  herein,  this 
agreement  shall  govern,  bat  that  otherwise  tbe 
said  contract  aball  remain  in  full  force  and 
effect. 

"And  R.  H.  Downman,  president  and  repre- 
sentative herein,  of  the  party  of  the  second 
part,  herein  joins  and  makes  himself  a  party 
hereto,  in  p«>8on,  for  the  purpose  of  affirming 
and  ratifying  the  said  contract  as  tbe  president 
of  the  Des  Allemands  Lumber  Company^  Limit- 
ed, and  for  himself  in  person. 

"In  witness  whereof,"  etc. 

It  may  be  well  to  explain  the  meaning  of 
tbe  terms  to  "deaden"  find  to  "pull."  To 
"deaden"  timber  means  to  circle  the  tree 
with  a  cut  deep  enough  to  interrupt  the  flow 
of  tbe  sap  and  th«%by  kill  tbe  tree.  To 
"pull"  timber  means  to  drag  It  from  where  It 
has  been  felled  to  the  water  on  which  It  is 
to  be  floated  to  tbe  sawmill.  This  Is  done  by 
means  of  a  wire  rope  capable  of  reaching  out 
as  far  aa  5,000  feet,  operated  from  a  boat 
called  a  "pull  boat"  For  the  floating  of  this 
boat  and  of  the  timber  It  "pnlle"  a  canal  Is 
dug,  with  an  enlargement  at  every  120  feet, 
called  a  "pocket,"  fw  the  accommodation  of 
the  boat. 

The  defendant  company  proceeded  at  once 
to  provide  itself  with  an  outfit  and  to  organ- 
ize labor  for  carrying  out  the  contract  Tfata 
outfit  consisted  at  the  time  of  the  InBtltntlon 
of  this  ault,  of  the  following: 

Fall  boat  No.  1  cost,  including  ma- 
chinery and  wire  f7,625  51 

Pull  boat  No.  2  cost,  indading  ma- 
chinery and  wire   4,026  85 

Pnll  boat  No.  3  coat,  Including  ma- 
ehbery  and  wire   8,785  92 

¥15.438  28 

The  two-story  camp  boat  cost  f  1,661  71 

A  barge  cost   400  00 

Another  barge  cost   SOS  00 

A  pile  driver  coat   260  00 

$2,014  71 

Three  camps  on  land  co5!t  $   400  00 

Two  small  wooden  barges  coat   150  00 

Large  camp  boat  on  land   200  00 

Gamp  boat  on  barge   160  00 

Steamer  Richmond  cost   1,4.'X)  00 

Dugouts,  tools,  etc   500  00 

12,800  00 

Total  forcing  $20,912  90 

Add  110  cords  wood  on  hand  April 
25th  at  92.60   275  00 

921.187  99 


Also  one  pile  boom,  cost  not  stated, 
above  estimates  of  cost  are  by  defendants 
witnesses. 

The  first  tract  of  land  designated  to  defend- 
ant for  it  to  operate  upon  was  Pointe  Gypre, 
alias  Island  No.  1;  tbe  next  was  Pointe  Folse, 
alias  Island  No.  2,  lying  jnst  back  of  Pointe 
Gypre,  or  Island  No.  1;  and  tbe  next  was  a 
small  Island  known  as  "Island  No.  3."  Next 
was  a  swamp  known  as  "Ftoidls  Swamp," 
lying  on  the  other  slda  of  Lake  Des  Alle- 
mands. 

Whether  for  "pulling"  or  for  "floating^  the 
timber  has  to  be  deadened  a  few  months  be- 
forehand. This  part  of  the  woi^  occupied 
defendant  until  August,  so  that  defendant  be- 
gan pulling  only  In  the  latter  part  of  August, 
and  the  first  tow  or  raft  was  not  delivared  un^ 
til  S^tember.  It  and  the  succeeding  delivav 
les  were  duly  measured.  They  were  not,  how- 
ever, settled  for;  the  parties  not  agreeing  as 
to  the  mode  of  settlement  Walker,  vice 
president  and  swamp  manager  of  defendant, 
testifies  that  plaintiff  wanted  tbe  contents  of 
the  logs  computed  J>y-tbe  Doyle  rule,  where- 
as he  Insisted  open  Scrlbner's  rule  as  being 
the  rule  stipulated  in  the  contract;  tliat  un- 
der tbe  one  rule  a  24  feet  long  and  8 
inches  In  diameter  would  give  24  feet  of  tim- 
ber, whereas  under  the  otber  rule  It  would 
give  87  feet 

On  January  8,  1902,  for  tbe  settlement  of 
this  dilate,  an  addendum  waa  made  to  the 
contract  Tbe  price  was  increased  and  the 
Dc^le  rale  of  measaremrat  adopted.  Difficul- 
ty next  arose  over  the  nmnna  of  the  measure- 
ment Westmoreland,  fw  plaintiff.  Bought 
to  make  the  compntatltm  by  establishing  cer- 
tain averages.  Bat  in  this  Its  own  attorney 
ruled  against  It,  and  it  yielded. 

Thereafter  tbe  contract  continued  to  be  exe- 
cuted, but  with  more  or  less  friction  and  mu- 
tual complaints. 

Flaintlirs  mabi  beads  of  complaint  were 
that  defendant  wonld  not  bring  out  tbe  trees 
their  full  length,  but  would  cut  them  up  into 
several  pieces,  thereby  laigely  Increasing  tbe 
measurements;  that  the  mill  was  not  snppli- 
ed  regularly,  but  bad  to  shut  down  occasion- 
ally for  want  of  logs;  finally,  that  defendant 
did  not  take  good  care  of  the  rafting  materi- 
als, which  under-  the  contract  plaintiff  was 
bound  to  furnish.  Defendant's  main  heads 
of  complaint  were  that  plaintiff  did  not  fur- 
nish a  sufllclency  of  rafting  materials;  that 
the  first  canal  was  not  deep  enough,  and  had 
a  sharp  bend,  so  that  the  pull  boats  could  not 
be  operated  advantageously,  and  the  trees  had 
to  be  brought  out  one  at  a  time,  Instead  of  by 
rafts;  that  the  second  canal,  the  one  In  the 
Paradls  swamp,  was  not  ready  In  time,  and 
was  not  deep  enough,  so  that  the  pull  boats 
were  idle  for  a  considerable  time,  and  ooultl 
not  operate  advantageously  when  tb^  did 
operate. 

In  tbe  latter  part  of  1902  plaintiff  sought 
to  control  defendant  In  the  matter  of  tbe  loca- 
ion  of  tbe  pall  boatiL  and  son^t  to  reqoire 
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defendant  to  operate  by  the  BOK»lled  '*fan- 
tall"  method;  and  all  this  gave  rise  to  fnr^ 
tlier  friction. 

'  The  Bitnatlon  becoming  somewhat  strained, 
a  conference  was  called  for  by  plalntllT.  It 
was  held  in  the  office  of  Mr.  Dowmnan,  presi- 
dent of  plaintiff  company,  In  New  Orleans. 
What  took  place  at  this  conference  will  be 
ref»Ted  to  later.  It  resulted  In  nothing,  and 
the  parties  continued  under  the  existing  con- 
tract. 

This  was  the  sltnatlon  when  In  April,  1903, 
a  break  occnrring  in  the  levee  along  the  Mi»> 
dssippl  rlTer.  at  Hymeiia  In  the  parish  of  St 
Charles,  the  swamp  was  flooded,  and  it  be- 
came possible  for  defendant  to  execute  the 
contract  by  "floating,"  instead  of  by  "pull- 
ing"; that  Is  to  say,  to  float  the  timber  from 
the  stamp  to  the  mill.  Instead  of  having  to 
first  "pull"  It  to  water,  as  bad  been  done 
theretofore. 

At  the  time  of  entering  into  the  contract 
the  extreme  probability  had  been  that  all  the 
timber  would  have  to  be  brought  out  by  the 
pnlltng  process.  Still  the  contingency  of  a 
break  ia  the  public  levees,  and  of  a  conse- 
quent high  stage  of  water  In  the  swamp,  such 
as  would  make  It  possible  to  float  the  timber 
from  the  stump  to  the  mill,  dispensing  with 
pulling,  had  been  contemplated  by  the  parties, 
and  the  alternative  "or  float"  had  been  In- 
sorted  In  the  contract  In  view  of  that  con- 
tingency. All  the  same,  the  "float"  came 
somewhat  as  a  surprise,  and  plaintiff  thought 
a  conference  should  be  had  for  considering 
how  defendant  should  operate  under  the  new 
conditions.  Accordingly,  on  March  31.  1903, 
the  parties  met  in  the  office  of  the  plaintiff 
annpany  at  Des  Allemands.  There  were 
present  Westmoreland,  vice  president  and 
boslnesB  manager  of  plaintiff;  Dallas,  vice 
president  and  manager  of  Iberia  Lumbw  Com- 
pany, of  which  Downman,  president  of  plain- 
tiff comi>any,  Is  president;  Elfw,  swamp 
agent  of  plaintiff;  Leonard,  another  swamp 
agent  of  plaintiff;  Coguenhem,  president  of 
defendant;  and  Mayer,  defendant's  agent  at 
plaintiff's  mill.  Hubert,  hook  keeper  of 
plaintiff,  heard  a  part  of  the  conversation. 
As  to  what  was  the  exact  understanding  ar- 
rived at,  the  parties  differ  widely.  Plaintiff 
contends  that  it  was  that  during  the  float 
defendant  should  cut  the  trees  at  the  deaden, 
lug  circle  and  should  take  the  timber  tm  the 
badE  part  of  the  Paradla  swamp  and  abstain 
frmn  taking  that  on  the  trout  part,  the  part 
rendered  accessible  to  the  pull  boats  by  the 
canal,  and  called  in  this  ease  the  "pull-boat 
terrltfRT."  Defoidaut  contends  that  the  un- 
derstanding went  no  further  than  that  de- 
toidant  engaged  tbat  It  would  proceed  In  the 
usual  and  customary  manner.  Whatever  was 
the  understanding  at  Qila  conference,  defend- 
ant went  on  with  the  execution  of  Iha  con- 
tract, and  plaintiff  conlinned  to  send  Its 
agent  in  the  swamp  and  keep  a  sharp  eye  <ni 
defendant's  operations.  On  the  9tb  of  April 
the  watw  bad  .readied  a  stage  for  floating. 


On  the  15th,  the  first  floated  timber  was  de- 
livered. It  gave  occasion  to  a  telegram  and 
a  letter  from  plaintiff  to  defendant, 

••Wo  have  just  wired  you  the  following: 
'Will  not  accept  aoj  more  timber  from  small 
Islands  floated  by  Como.  Trees  cut  in  direct 
violation  of  contract  Work  must  stop  immed- 
latelr  there.  We  will  not  have  our  timber 
butchered' — whlcb  we  now  beg  to  confirm. 
We  have  Just  finished  measuring  a  lot  of  trees, 
295,  wblCD  have  just  been  brougbt  from  the 
small  [slands  and  have  been  floated  by  Como ; 
and  we  find  that  they  have  been  butchered  and 
cat  up,  and  In  hardly  one  ease  has  the  tree 
been  ddivered  in  accordance  with  the  eon- 
tract;  and  we  will  not  receive  any  more  tim- 
ber as  per  our  telegram ;  and  we  moat  ro- 
gueat  tbat  you  instantly  instruct  your  foreman, 
Mr.  Mayer,  at  this  pomt,  to  issue  instmctioos 
to  have  work  cease  there  immediately;  other* 
wise,  we  will  hold  you  for  ail  damages  oc- 
casioned by  same.  As  It  is,  any  loss  that 
we  have  incurred,  after  examination,  we  will 
expect  you  to  stand.    We  runaia,"  etc. 

On  the  same  day,  the  ISth  of  April,  plalntUT 
wrote  to  defendant,  complaining  of  the  scar- 
city of  logs  at  the  mlU  and  demanding  a 
more  active  delivery. 

Three  days  tbneafter,  on  the  18th,  plain- 
tiff again  wrote  defendant  The  letter  la 
long  and  deals  with  details.  In  It  any  fur- 
ther grounds  of  complaint  plaintiff  might 
have  had  on  the  score  of  the  cutting  up  of  tho 
timber  would  presumably  have  found  plac^ 
but  no  complaint  is  madsw  However,  defend- 
ant Imd  not,  it  seems,  aa  yet  answered  satis- 
factorily the  complaint  theretofore  made  In 
connection  with  the  delivery  of  the  IStfa,  and 
Its  attention  wu  called  to  the  matter  In  the 
following  words: 

"We  must  request  yoa  to  send  as  an  Im- 
mediate answer  to  our  letter  of  the  ISth  Inst. 
While  we  received  one  saying  that  yoo  would 
investigate  the  complaint,  we  consider  you 
have  had  ample  time  to  do  so.  We  do  not 
propose  to  let  tills  matter  run  for  any  length  of 
time,  and  thertfore  must  Insist  upon  an  im- 
mediate answer  before  we  take  any  action  in 
the  matter." 

During  this  time  the  execution  of  tbe  con- 
tract went  on.  Deliveries  of  timber  wei«  re- 
ceived and  measured  by  plaintiff,  without 
complaint,  on  tiie  ITtb,  20th,  22d,  24th,  and 
25th  of  April;  that  is  to  say,  down  to  the 
day  itself  of  the  filing  ot  the  snit  which  was 
on  April  25th.  It  Is  furthermore  notewmrtby 
that  tbe  delivery  of  the  24th  came  from  tbe 
same  part  of  tile  swamp,  Islands  Nos.  2  and  8, 
from  which  bad  come  the  delivery  of  the 
15th  tbat  had  occasioned  ttie  letter  of  com- 
plahit  of  that  date;  and  all  the  while  the 
swamp  agents  of  the  plaintiff,  Elfer  and 
Leonard,  had  kept  watch  over  the  work  of 
defendant  In  the  swamp,  and  presumably  had 
kept  plaintiff  fully  advised  of  what  was  go- 
ing on. 

On  tbe  19th  of  April,  which  was  a  Sunday, 
the  same  two  swamp  agents  spent  tbe  day 
In  the  Faradls  swamp,  where  defendant  was 
operating.  The  next  day,  Monday,  they  made 
their  report  to  the  plaintiff  In  New  Orleans. 
On  their  report  this  suit  was  decided  on. 
It  was  filed  on  the  25tb  of  April,  without  any 
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putting  In  default  or  other  wamlDg  to  de- 
fendant 

The  petition,  after  redtlnf  the  contract, 

proceeds  as  follows: 

"Now  your  petitioner  avers  that  the  object 
and  purpose  of  eutering  ioto  the  contract  was 
to  furnish  a  continuous  and  unfailing  supply 
of  lawloxs  for  its  mill  and  to  insure  for  the 
use  of  the  mill  all  logs  of  a  size  profitahle 
to  saw  into  lumber,  the  purpose  and  intent 
being  to  clear  the  land  of  all  such  timber; 
it  being  agreed  and  stipulated  that  all  trees 
whidi  would  furnish  a  log  eight  inches  in 
diameter  at  the  small  end — sudi  diamet^  be- 
ing by  subsequent  oral  agreement  reduced  to 
fdz  inches  at  small  end  of  log — were  to  be 
removed  tnm  the  land  controlled  by  your 
petitioner  and  ddlvered  to  its  sawmill,  as 
the  whole  will  more  fuUr  appear  Iqr  the  -tripli- 
cate original  copy  of  the  said  contract  and 
amendmmta  hereto  annexed  and  made  part 
hereof. 

^'Petitioner  avers  that  the  iKlce  covenanted 
to  be  paid  by  your  petitioner  to  the  said  Mor- 
gan City  Timber  Company,  Limited,  is  under 
£be  circumstances  a  high  price ;  bnt  yoar  peti- 
tioner was  induced  to  pay  the  same  becanae  he 
believed,  and  was  induced  by  the  Morgan  City 
Timber  Company,  Limited,  to  believe,  that  it 
was  contracting  with  a  thoroughly  responsible 
party,  and  would  be  insured  a  strict  and  faith- 
fill  compliance  with  the  terms  of  the  contract, 
and  guarantied  a  full  and  constant  snppiy  of 
sawlogs  for  its  mill  and  a  perfect  clearing  of 
Its  lands-of  all  timber. 

"Petitioner  avers  that,  In  spite  of  the  fact 
that  it  faithfully  and  honestly  complied  with 
all  of  its  obligations  and  undei^alcings  as  stipu- 
lated in  the  said  contract,  the  said  Morgan 
City  Timber  Company,  Limited,  has  almost 
from  the  very .  beginning  of  the  contract  fla- 
grantly and  actively  violated  the  said  contract 
both  in  letter  and  spirit,  and  has  caused  and 
is  still  causing  serious  loss  and  damage  to 
yonr  petitioner. 

"That  within  the  past  three  weeks,  hi  spite 
of  the  positive  instructions  of  your  petitioner 
given  in  accord  with  the  terms  of  the  said 
contract,  and  in  spite  of  the  positive  prom- 
ise of  the  said  Morgan  Citjr  Timber  Company, 
Umlted,  to  carry  ont  the  InstractloDs  of  yoor 
petitioner,  and  over  and  contrary  to  the  ear- 
nest protest  of  your  petitioners,  the  said  Mor- 
gan City  Timber  Company,  Limited,  has  cut 
and  floated  timber  from  places  on  petitioner's 
lands  not  designated  by  it,  and  refused  to  cnt 
and  float  from  places  designated  by  it  in  ac- 
cordance with  toe  terms  of  the  said  contract, 
and  aa  agreed  and  promised  hy  the  Morgan 
City  Timlwr  Company,  Limited. 

"That  it  has  cut  down,  and  is  continuing  to 
do  so,  trees  about  tiie  circle  of  dead  line  mark 
in  spite  of  its  positive  promise  not  to  do  so, 
nnd  in  direct  violation  of  that  contract,  there- 
by cnusing  a  very  large  loss  of  timber  to  your 
petitioner.  * 

"That  it  has  cut,  and  is  continuing  to  cut,  the 
timber  so  low  down  from  the  top  of  the  tree 
as  to  cause  a  very  large  loss  of  tunlwr  to  your 
petitioner,  and  in  direct,  positive,  and  active  vio- 
lation of  the  said  contract,  construed  both 
according  to  Its  letter  and  spirit,  and  according 
to  the  cnstoms  of  cutting  timbw  in  the  swamps 
and  as  heretofore  done  by  defendant  anterior 
to  the  high  water.  That  it  has  delivered,  and 
is  continuing  to  do  so,  pieces  of  logs,  instead 
of  the  whole  logs,  according  to  contract,  and  is 
blocking  with  branches  and  debris  the  canal 
and  pockets  cut  by  your  petitioner  to  pull,  raft, 
and  tow  in  accord  with  said  contract  during 
the  time  when  the  swami)s  are  not  overflowed 

3r  high  water  from  crevasses  on  the  Mississippi 
ver  as  now,  thus  choking  up  and  rendering 
sndi  canals  and  pockets  praotically  useless  for 
the  purpose  tor  which  they  were  intended,  and 


Inflicting  serions  loM  si^  damage  npon  your 
petitioner. 

"That  by  the  methods  of  cutting,  trailing, 
and  floating  timber  from  the  lands  of  your 

Eetition^  now  being  pursued  by  the  said 
[organ  City  Timber  Company,  Limited,  and 
in  direct  violation  of  Its  oUigatlons  mider 
the  coDtract,  and  of  its  repeated  promises,  your 
petitioner's  swamps  and  timber  lands  are  being 
ruined,  as  they  are  being  merely  culled  of  best 
and  most  available  timb^  by  the  Morgan  City 
TimbH"  Company,  Limited,  and  not  cleared 
of  all  marketable  logs  of  dimenidons  stipulated 
and  as  intended  by  the  terms  of  tiie  contract; 
and  in  addition  thereto  the  canals  and  pockets 
cut  hy  your  petitioner  as  aforesaid  for  the 
purpose  of  polling,  rafting,  and  floating  tim- 
ber when  the  swamps  are  free  from  high  water 
are  being  chocked  up  and  practically  ruined, 
and  win  be  rradered  perfectly  useless*  unless 
the  said  Morgan  City  Timber  Company,  Limi- 
ted, is  prevented  from  continuing  its  illegal 
and  wasteful  acts,  and  your  petitioner  will  be 
forced,  when  the  high  water  leaves  the  swamps, 
to  dig  new  canals  and  pod[ets  to  pull,  rait,  and 
float  its  timl>er,  at  a  very  heavy  ezpenB& 

"Petitioner  avers  that  the  said  Morgan  Gtty 
Timber  Company,  Limited,  has  already  InflictM 
damages  upon  your  petitioner  to  an  amoant 
exceeding  five  thonsaod  dollars  (f5,00O.0O),  and, 
if  permitted  to  continue  its  present  illegal, 
wantoUj  and  wasteful  methods,  will  in  a  very 
short  time  ruin  the  swamps  of  your  petitioner 
and  render  them  utterly  useless  for  the  pur- 
pose intended. 

"That  the  amount  of  timber  as  left  on  the 
lemds  now  bting  cut  and  floated  by  the  Morgan 
City  Timtwr  Company,  Limited,  will  be  very 
large  and  of  such  lengths  and  sizes  as  to  ren- 
der it  perfectly  useless  for  the  purpose  for 
which  it  was  mtended,  and  if  said  company 
is  permitted  to  eontinae  will  utterly  ruin  ^ti- 
tIoner*s  swamps  and  inflict  irreparable  injury 
upon  your  petitioner. 

"That  by  the  aforesaid  wanton  and  Illegal 
acts  the  defendant  has  lost  all  rights  under 
the  contract  and  becomes  a  mere  spoliator  of 
petitioner's  property. 

"Petitioner  avers  that  by  the  continued  and 
persistent  violation  of  the  Morgan  City  Timber 
Compemy,  Limited,  of  the  said  contract  it 
has  forfeited  all  its  rights  thereunder,  and 
your  petitioner  Is  entitled  to  have  the  same 
canceled,  annulled,  and  set  atide." 

The  prayer  Is  for  the  annulment  of  the 
contract,  and  for  an  Injunction  against  fur- 
ther operations  under  same,  and  for  $5,000 
damages. 

The  answer,  after  a  general  denial  and 
an  admission  of  the  contract,  proceeds  in 
substance  as  follows: 

"That  defendant  made  preparations  to  carry 
out  the  contract,  investing  large  sums  in  the 
said  preparations;  that  from  about  January  1. 
1902,  plaintiff  put  obstacles  in  the  way  of  the 
performance  of  the  contract,  and  acted  In  such 
a  manner  &«  to  try  to  force  defendant  to  violats 
said  contract,  or  to  default  thereon. 

"That  in  order  to  settle  these  differences, 
and  prevent  the  plaintiff  from  harassing  de- 
fendant further  with  r^erenos  to  said  con- 
tract, defendant  entered  into  the  aopplementaiy 
contract  of  January  8th,  1902. 

"That  plaintiff  was  still  dissatlafied,  and  con- 
tinued to  worry  the  defendant  ■eehing  fur- 
ther changes  In  the  contract 

"That  tailing  to  Kcnre  further  altetatloaB 
of  the  conti-act,  and  falling  to  make  defendant 
default  thereon,  and  falling  to  force  defend- 
ant into  a  lawsuit  to  protect  Its  rights,  plain- 
tiff resorted  to  the  injunction  herein;  that  it 
did  so,  not  for  the  purpose  of  protecting  a  right 
or  preventing  an  injury,  bat  for  the  purp<»e 
of  preventing  defendant  from  making  and  i  of 
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itself  making  ths  profits  tbat  wen  to  be  made 
on  the  float  that  was  then  od.  • 

"That  immedtatelj  upoo  the  iasuanoe  of  the 
iajancdtHi  plaintiff  took  charge  o£  the  swamps, 
and  even  of  the  camps  of  the  defendant,  de- 
moralized its  entire  force  of  labor,  hired  than 
for  its  own  account,  and  put  the  defendant  In 
a  position  where  the  further  carrying  out  of  the 
contract  became  atwolutely  impossible.   *   *  * 

"That  therefore  said  injunction  was  wanton 
and  malicious ;  6nall7  tliat  it  had  damaged  de- 
fradant  in  the  sum  of  1108,826.68." 

The  answer  further  alleged  that  R.  H. 
Downman  was  responsible  personally  on  the 
contract,  and  should  be  cited  on  the  recon- 
ventioual  demand.  The  Items  going  to  make 
np  the  $193326.68  are  given  In  detail. 

The  prayer  was  for  the  annulment  of  the 
contract.  In  so  far  as  It  bound  defendant, 
and  for  the  dissolution  of  the  injtmctton, 
iDd  for  Judgment  against  the  plaintiff  com- 
pany and  R.  H.  Downman,  In  solldo,  for 
{193.826.68,  with  Interest,  and  with  recogni- 
tion of  prirll^e  upon  certain  timber,  and 
for  Jud^ent  against  the  sureties  on  the  In- 
junction bond  to  the  extent  of  their  liability. 

Oyer  the  objection  of  plaintiff,  an  amended 
answer  was  Sled. 

Plaintiff  urges  that  the  amendment  chan- 
ges the  Issues,  and  should  not  have  been  al- 
lowed. We  do  not  find  that  It  changes  the 
issues.  The  only  issues  between  the  parties 
are  as  to  whether  the  contract  as  written, 
or  as  amended  by  the  verbal  agreement  al- 
leged by  i^alntlff,  has,  or  not,  heen  violated; 
whether  plaintiff,  In  bringing  this  suit,  has, 
or  not.  acted  in  bad  faith;  lastly,  whether 
either  party  owes  the  damages  mutually 
claimed.  The  supplemental  answer  adds 
nothing  to  these  Issues.  It  only  makes  more 
specific  the  all^atlons  of  wrongful  conduct 
on  the  part  of  plaintiff;  hence  it  does  not 
change  the  Issues,  and  was  properly  allowed. 
Bad  fftlth.  It  Is  true.  Is  not  alleged  In  the 
original  answer  In  express  terms,  but  It  Is 
alleged  by  necessary  implication,  which 
amoants  to  the  same  thing. 

The  case  was  tried  by  a  Jury.  It  resulted 
hi  a  verdict  annolllng  the  contract,  dlssolTlng 
the  Injunction,  and  condemning  plaintiff  to 
pay  945.000  damages.  Plaintiff  has  appealed, 
and  defendant  has  answered  the  appeal,  ask- 
ing that  the  damages  be  Increased  to  tbe  full 
amount  claimed  in  the  answer. 

Plaintiff  has  moved  to  strike  out  this  an- 
swer, on  the  gronnd  that  it  was  filed,  too  late. 
Hie  Code  requires  the  answer  to  be  filed  at 
least  three  days  before  the  day  fixed  tox 
argoment  The  case  was  fixed  for  the  ITtb, 
and  the  answer  was  filed  on  the  14th;  hence, 
ODder  tbe  rule,  too  late.  But  on  the  10th 
the  parties  bad  agreed  that  the  case  should 
be  reassigned  for  the  following  month.  This, 
as  between  the  parties,  had  the  effect  of  set- 
ting at  nanght  the  assignment  for  the  17th. 
What  would  have  been  the  sltoation,  had 
the  court  refused  to  sanction  this  agreement 
IDd  to  reassign  tbe  case  In  pursuance  thereof, 
Is  a  qoeatlon  onnecessary  to  be  considered, 
•Inee,  as  a  mattw  of  fact,  the  agreement 
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was  sanctioned  by  the  court  and  had  full 
effect.  We  conclude  that  the  answer  was 
filed  In  time. 

The  trial  below  was  conducted  sharply, 
and,  we  may  add,  In  a  masterly  manner;  and 
no  enlargement  of  pleadings  has  been  per- 
mitted to  be  brought  about  by  the  admission 
of  irrelevant  evidence  without  objection. 

The  allegation  in  the  petition  that  the  de- 
fendant violated  the  contract  "almost  from 
the  very  beginning"  is  too  vague  and  general 
to  be  consid^ed  as  adding  anytliing  to  tbe 
petition;  and  we  do  not  understand  It  to  be 
relied  on  as  an  additional  ground  of  action. 
Therefore  tbe  sole  grounds  baring  to  be 
considered  in  this  opinion  are  those  that  are 
specified,  namely; 

(1)  That  defendant  cut  and  floated  timber 
from  places  not  designated,  and  refused  to 
cut  and  float  from  places  designated;  or,  more 
speciflcally,  that  during  the  float  the  defend- 
ant, contrary  to  plaintlCTB  Instructions  and 
contrary  to  Its  own  agreement  and  promise, 
took  tbe  timber  in  that  part  of  tbe  Paradls 
swamp  made  accessible  to  the  pull  boats  by 
the  canal,  the  so-called  poll-boat  territory, 
Instead  of  taking  the  timber  from  tbe  back 
part  of  the  area  of  deadened  timber  in  said 
swamp. 

(2)  That  defendant  cut  the  trees  alrave  the 
deadening  circle. 

(3)  That  defendant  cut  the  trees  too  low 
down  from  the  top. 

(4)  That  defendant  delivered  pieces  of  logs, 
instead  of  whole  logs;  that  Is  to  say,  cut 
the  tree  Into  several  pieces.  Instead  of  de- 
livering It  In  one  piece. 

(5)  Tliat  defendant  was  blocking  with 
branches  and  debris  the  canals  and  pockets 
which  had  been  dug  for  the  purpose  of  pull- 
ing the  timber. 

(6)  That  defendant  was  maelj  cnlllng  the 
swamp,  Instead  of  remorlng  all  the  market- 
able timber;  that  is  to  say,  was  not  taking 
out  the  timber  of  less  than  eight  inches 
diameter,  and  was  not  talcing  all  timber  of 
six  Inches  diameter  and  up^ 

(7)  That  as  tbe  result  of  defendant's  op- 
erations plaintiff's  swamp  was  being  ruined, 
and  plalntlfrs  canals  were  being  choked  up; 
that  Is  to  say,  that  the  timber  below  ^ght 
Inches  and  tbe  timber  left  In  tbe  stumps  and 
In  tbe  tops  wonld  be  lost  to  plaintiff,  and  the 
swamp  was  bting  so  blotted  np  that  it  would 
be  impossible  to  get  out  what  timber  wonld 
be  left  in  it. 

It  will  be  observed  Uiat  the  acta  complain- 
ed of  are  alleged  to  bare  occurred  "within  the 
past  three  weeks**;  that  Is  to  say,  during  the 
flood,  or  float— In  other  words,  after  defend- 
ant had  ceased  to  operate  by  the  pulling  pro- 
cess and  had  b^n  to  operate  by  the  floating 
process.  Plaintiff  not  <mly  Is  not  relying, 
as  a  gronnd  of  action,  upon  any  breach  of  ^e 
contract  that  ^Igbt  have  occurred  previous 
to  the  float,  but  could  not  do  so.  Any  right 
It  might  have  had  In  that  connection  It  had 
waived  by  going  oa  with  the  contract  and  In- 


Digilized  by 


Google 


338 


41  SOUTHBBN  BBPOBTBB. 


(La. 


slstlng  upon  a  performance  of  It  tqr  defend- 
ant 

Naturally  one  cannot  dalm  the  beneflts  of 
a  ctmtract;  Insisting  opon  ite  performance, 
and  at  tbe  same  time  ask  Its  disaolntton. 
When  a  breach  occurs,  an  election  must  be 
made  then  and  there  between  askjng  for  a 
dissolution  and  InslHtlng  upon  farther  pw- 
formance,  aM  the  choice  la  made  once  for 
all  Upton  T.  Adeline  Co.,  109  La.  674,  88 
Sontb.  725;  29  A.  A  B.  B.  Of  L.  pp.  1103, 
1106;  24  A.  &  B.  B.  of  L.  p.  625;  20  A.  &  B. 
B.  of  L.  p.  88. 

Defendant  admits  that  It  went  counter 
to  plaintiff's  wishes  In  tiie  matter  of  cutting 
timber  In  the  front  part  of  the  Paradls 
swamp,  Instead  of  In  the  back  part;  admits 
that  It  cut  the  timber  above  tbe  deadening 
circle ;  admits  that  It  ^d  not  bring  the  trees 
ont  all  In  one  plccb  Its  contmtlon  is  that 
on  all  these  points  the  contract  la  slloit 
leaving  matters  to  be  regulated  by  custom  and 
usage  and  that  It  conformed  strictly  to  custom 
and  usage ;  that,  under  the  contract  the  right 
of  plaintiff  to  designate  the  place  where  de- 
fendant should  operate  went  no  further  than 
to  designate  the  tract  of  land  to  be  cleared, 
and  did  not  extend  to  controlling  def«id- 
ant  In  regard  to  where  to  begin  and  where  to 
md,  or  In  what  order  to  proceed,  upon  the 
tract  of  land  after  the  same  should  have  been 
designated  for  clearing;  that  the  contract 
contains  no  express  provision  regarding  the 
cutting  of  the  tree,  or  the  form  In  which  the 
timber  should  be  brought  out  On  all  the 
other  points,  defendant  challengee  the  as* 
sertlona  of  plaintiff  In  toto. 

We  now  proceed  to  discuss,  each  by  Itself, 
the  several  grounds  of  the  injunction. 

Blocking  Canals  with  Ddbrls. 

This  ground  Is  practically  abandoned,  and 
may  be  disposed  of  summarily.  Plaintiff 
made  no  attempt  to  anbstantlate  It  Indeed, 
the  proof  Is  all  one  way,  and  part  ot  It  con- 
sists of  photographs  of  the  canal.  Elfer 
and  Leonard,  the  two  swamp  agents  on  whose 
r^rt  plaintiff  brought  the  suit,  state  that 
they  gave  no  such  Information.  Leonard 
says  that  It  Is  not  a  fact;  that  so  far  as  he 
knows  "the  canals  were  open  and  all  right" 
The  statement  of  plaintiff  that  the  court 
ruled  out  evidence  on  this  point  Is  not  sup- 
ported by  the  record.  The  court  did  not 
rule  out  any  evidence  tending  to  show  a  vio- 
lation of  the  contract  The  ruling  In  ques- 
tion related  to  proof  of  damages,  and  was 
to  the  effect  that  tbe  allegation  of  damages 
was  too  vague  and  gentovl  to  authorize  the 
Introduction  of  evidence. 

Culling  the  Swampw 

PlnlutlfTs  contention  under  this  head  is 
that  at  the  meeting  at  Bowie,  when  the  con-; 
tract  was  amended  and  finally  adopted  the 
diameter  of  the  trees  to  be  taken  was  reduc- 
ed to  six  Inches,  and  all  timber  below  eight 
inches  diameter  was  to  be  measured  and  paid 
for  as  of  8  Inches.  Defendant  denies  that 


any  audi  vohal  agreonoit  was  altered  Into. 
Westmor^nd  apd  Downman  testis  that  It 
was,  and  Goguenhem  and  Walker  deny  it 
The  flflh  person  at  the  meeUng,  Wise,  the 
attorney  and  notary  who  drew'  up  the  wnt- 
lug  evidencing  the  result  of  tbe  meeUng, 
a  wholly  disinterested  witness,  testifies  that 
the  writing  embodied  all  that  was  agreed  to. 
This  Is  conclusive;  especially  that  the  writ- 
ing contains  a  clause  reaffirming  the  original 
draft  of  the  contract  excq;)t  In  so  far  as  a- 
pressly  modified.  Beyond  this  there  Is  the 
testimony  to  Nuttall,  a  disinterested  and  high- 
ly competent  wltneaa,  to  the  effect  that  oot 
for  f8  a  thousand  would  he  handle  slx- 
Indi  tlmbor,  even  If  measured  as  elgbt-Indi 
timber;  that  It  costs  more  than  that  If  this 
be  true,  how  Improbable  It  Is  that  two  expe- 
rienced timber  men,  like  Coguehem  and  Walk- 
et,  who  represented  defendant  at  this  con- 
ference, would  have  consented  to  handle  this 
class  of  timber  for  the  $5.50  named  hi  tbe 
contract 

Aa  to  whether,  up  to  the  coming  of  the 
fiood,  the  six-inch  timber  had  been  taka  out 
the  evidence  Is  conflicting.  Om  the  one  hsnd, 
there  la  the  positive  testlmoi^  of  Weet- 
moreland  that  it  was,  and  there  are  bis  le^ 
ters  of  September  23,  1902,  and  March  21, 
1903,  complatotog  of  certain  small  timber  not 
being  taken,  and  also  a  letter  of  defendant 
of  March  2^  lOOS,  In  r^ly,  saying  that 
tbe  complaint  of  "some  small  trees  being 
left  b^Ind"  waa  noted  and  would  have  at- 
tention. On  the  other  hand,  there  Is  tbe 
positive  testimony  €f  Walker'  that  never  at 
any  time  during  the  execution  of  the  ccmtract 
defendant  made  the  slightest  pretense  at  tak- 
ing out  the  timber  below  eight  inches.  And 
there  is  also  testimony  of  one  of  the  sub- 
contractors to  the  effect  that  defendant's  posi- 
tive Instruction  to  him  waa  to  deadm  nothing 
under  eight  Inches,  and  that  defendant  re- 
fused to  pay  him  for  165  trees  whldi  he  had 
deadened  below  that  diameter.  Furthwaore^ 
there  la  evidence  going  to  show  that  at  the 
time  of  tbe  flood,  trees  of  that  Blse  were 
still  standing  at  a  place  which  before  tte 
flood  defendant  bad  cleared  to  the  satisfac- 
tion of  plalntlfTs  agoits.  On  the  subject  of 
this  standing  timber,  however,  plalntilTs  evi- 
dence was  ruled  oat,  and  hence  on  that  pohit 
the  condition  of  the  record  la  unsatis&ctory. 

Whether  the  *'amall  trees"  referred  to  hi 
tbe  letters  of  plaintiff  were  six  or  el^  indi 
tlml)er  cannot  be  known  positively  from  tbe 
record.  The  Inference  would  be  tliat  thcr 
were  eight-Inch  timber,  since  that  was  tbe 
smallest  called  for  by  the  contract 

It  Is  noteworthy  that  at  the  conference  of 
28th  of  January,  1903,  to  which  extensive 
reference  shall  be  made  hereafter,  the  mini- 
mum was  sought  to  be  reduced  to  six  inches, 
and  that  defendant  refused  to  consent  to 
the  change. 

Trees  Cut  Too  Low  from  Top^ 

Another  point  on  which  the  decided  pre- 
ponderance of  tiie  testimony  Ilea  on  the  side 
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of  def^dant  la  that  of  tbe  topping  of  .the 
trees.  The  witnessn  who  testify  for  plaintiff 
touching  tbe  leaving  of  good  timber  In  the 
tops  of  the  treea  were  Westmoreland,  vice 
president  and  manager  of  the  plaintlfT  com- 
pany (no  practical  knowledge  of  swamping); 
Itownman,  president  of  plaintiff  company 
(no  practical  knowledge  of  swamping) ;  El- 
fer,  plaintiff's  swamp  agent,  or  Inspector; 
Dallas  (experienced  In  swamping  business), 
Tke  president  of  the  Iberia  Cypress  Com- 
pany, whereof  Dowman,  president  of  plain- 
tiff company.  Is  president;  Leonard,  plain- 
tiff's swamp  toEfpector;  ThoigenBon  (experl- 
Mced  swamper),  nnfrlraidly  to  Cognrah^, 
IR«8ident  to  defendant  company ;  Kelso 
(swamper) ;  and  Gnteknnst  surveyor  and 
timber  estimator  (In  the  regular  employ  of 
plainUff). 

Forgay.  Angdo,  and  Hanson,  ezpoloioed 
avampera,  examined  tbe  swamp  tt^etber  at 
the  request  of  plaintiff  and  were  piloted 
around  by  EHfer  and  Leonard,  plaintiff's 
nramp  ag^ts.  Forgay  waa  called  to  thestand 
liy  plaintiff,  bnt  was  not  examined  as  to  the 
oomUtion  of  the  swamp,  or  aa  to  the  topping 
of  tbe  trees.  Ang^  and  Hanson  made  a 
x^rt  disappointing  to  plaintiff,  and  were  not 
called  by  plaintiff,  bnt  were  called  by  defaid* 
anL  The  otiier  witnesses  who  testified  for 
defendant  were  defoidant^s  swamp  manager, 
Waiker.  and  the  following  persons  who  bad 
been  tak«i  Into  the  swamp  by  defendant  as 
expats  to  «Eamine  it  with  a  view  to  testU^- 
Ing:  OVrlen  (bas  oi^ged  in  varioua  oc- 
cnpatlons,  now  a  planter,  not  connected  with 
parties  to  the  suit,  no  practical  knowledge  of 
Kvunplns);  Vincent  (owner  of  pall  boats, 
experienced  swamper,  not  connected  with 
puttes  to  snit) ;  Constant  (swamper,  sobcon- 
trtctor  of  defendant);  Gotten  (swamper, 
not  connected  with  parties  to  salt) ;  Batonan 
(oocnpatlou  not  stated,  bnt  not  qnallfled  as 
cxpwt,  not  connected  with  parties  to  suit); 
Drew  (owner  of  sawmill  and  experienced 
swamper,  also  president  of  bank^  not  connect- 
ed with  parties  to  suit);  Nuttall  (engineer 
■nd  timber  estimator  for  F.  B.  Williams  & 
Ga);  Walker  (swamper,  fatlier  of  defend- 
ant swamp  manager) ;  Sanders  (sheriff  of 
St  Uary  parish,  experienced  In  swamping.) 

It  may  be  said,  In  general  terms,  that 
plaiDtlfl'B  witnesses  found  that  a  consider- 
able prec«itage  of  good  timber  had  been  left 
Id  tbe  treetops,  and  that  those  of  defendant 
found  that  none  bad  been  left  Tbe  testimo- 
ny of  Angelo  and  Hanstxi,  .wbo  went  Into  the 
nramp  at  plaintiff's  request  and  accompanied 
by  plaintiff's  swamp  agents,  and  who  are 
totally  disinterested  parties,  Is  of  Itself  de- 
dslve.  That  plaintiff  did  not  question  For- 
gay Is  also  very  significant  especially  from 
tbe  fact  that  Forgay  Is  In  the  employ  of 
Dovnman,  president  of  the  plaintiff  company. 
Anotiier  very  significant  circumstance  is  that 
dnrlng  the  float  plaintiff  made  no  complaint 
to  defmdant  touching  the  manner  in  which 
tbe  trees  were  being  topped.  The  testimony 


of  NntUll,  timber  estimator  for  F.  B.  Wil- 
liams &  Co.,  is  to  the  effect  that,  if  be  had 
had  to  report  on  the  swamp,  he  would  have 
reported  "tbe  swamp  was  perfectly  cleaned 
of  all  valuable  timber."  This  testimony, 
coming  from  a  witness  so  highly  competent 
and  free  from  any  disturbing  Inflnwoe^  It 
considered  to  be  particularly  strong. 

Full  Length  of  the  Tree. 

The  original  contract  contains  the  follow^ 

Ing  clause: 

"AH  measoremeots  of  said  cypress  logs  to 
be  made  according  to  what  is  known  as  'Scrib- 
ner'a  Log  Bole.'  '^ 

Scrlbner's  Log  Rule,  here  thus  adopted  by 
reference,  requires  that  a  diameter  be  taken 
at  each  eoA  of  tbe  log  and  tbe  sum  of  tbe  tw» 
diameters  be  divided  by  two  fi>r  finding  the 
true  diameter. 

The  amended  ctmtract  cmtalns  tbe  fcd- 
lowing  clause: 

"It  is  farther  mutually  covenanted  and  agreed 
that  the  meaanrements  of  timber  are  to  be 
made  on  the  full  lengtli  of  the  log,  and  that 
the  diameter  Is  to  be  taken  at  the  small  end."^ 

Defendant  contends  that  this  is  nothlng^ 
more  than  an  amendment  of  the  above  meas- 
urement clause  of  the  original  contract  and 
means  nothing  more  than  tbat  only  one 
diameter  is  to  be  taken  and  that  at  the  small 
end. 

Plaintiff  contends  that  it  means  this,  and 
tbat  it  In  addition  means  that  the  tree  Is 
to  be  brought  out  of  the  swamp  and  delivered 
Its  full  length;  in  other  words,  that  only  one 
log  is  to  be  made  out  of  each  tree.  No  one, 
argues  plaintiff,  would  ever  think  of  measur- 
ing the  log  at  less  than  Its  full  length; 
hence.  If  tbls  clause  Is  construed  as  refer- 
ring to  the  full  length  of  tbe  log,  and  not 
of  the  tree,  it  fs  rendered  meaningless,  or 
absurd. 

We  adopt  defendant's  view.  The  original 
contract  says  absolutely  nothing  touclilng 
the  form  in  which  the  timber  should  be 
brought  out;  that  is  to  say,  whether  the  tree 
should  be  brought  out  In  one  piece,  or  might 
be  cut  Into  two  or  more  logs.  The  matter 
was  left  to  be  governed  by  custom  and  usag& 
It  is  an  entirely  different  and  separate  mat- 
ter from  the  mere  measurement  of  the  de- 
livered timber  or  computation  of  the  contents 
of  tbe  log.  The  clause  quoted  above  from 
the  original  contract  made  provision  for  this 
measurement  and  for  that  exclusively,  and 
bad  absolutely  nothing  to  do  with  the  form 
In  which  the  tree  should  be  brought  out 
whether  In  one  or  In  several  logs.  It  Is 
so  Improbable  as  to  be  almost  Incredible  that 
if,  Instead  of  leaving  to  custom  and  usage 
this  matter  of  the  form  in  which  the  timber 
should  be  brougbt  out  the  parties  had  In- 
tended to  amend  tbe  original  contract  so 
as  to  embody  a  special  agreement  on  tbe 
subject,  th^  would  not  have  expressed  them- 
selves explicitly— would  not  have  said,  for 
example^  that  tbe  tree  should  be  brought 
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out  its  fall  lengtli,  or  In  one  piece,  or  that 
onlj  one  log  staonld  be  made  out  of  eacb  tree 
— but  tbat  they  would  have  contented  them- 
selves with  speaking  of  tbe  manner  of  meas- 
uring the  delivered  timber,  or  log;  In  other 
words,  wonid  have  contented  tb«nselves  with 
prescribing  the  manner  in  which  the  delivered 
timber  should  be  measured,  instead  of  pre- 
scribing the  maimer  or  form  In  which  the 
timber  should  be  brought  out. 

It  Is  also  exceedingly  improbable  that 
Coguenhem  and  Walker,  who  represented 
defendant  In  the  maklug  of  this  contract; 
two  experienced  timber  men,  would  have  sub- 
scribed to  an  agreement  to  bring  the  tree 
out  Its  full  length  without  qualifying  tbe 
Bgreraieot  so  as  to  provide  for  the  cases  where 
It  would  not  be  possible  to  bring  the  tree  out 
Its  full  lengtli.  Tbe  evldmce  shows  that 
the  tree  sometimes  gets  caught,  or  wedged, 
or  "Jadied,*'  as  It  Is  called,  and  cumot  be 
gottea  out  without  being  cut  Into  two  or 
more  pieces.  Leonard,  plalnttfTs  witness,  says 
that  no  timber  man  of  experience  would 
subscribe  to  an  nnquallfled  agreemmt  to 
bring  OiB  tree  out  Its  full  length.  And  yet 
this  clause  Is  an  agreement  of  tbat  kind. 
If  plalntltrs  Interpretation  Is  correct  We 
cannot  but  think  that,  If  the  parties  bad 
Intended  this  clause  to  be  an  agreement  to 
bring  the  tree  out  Its  fnll  I«gth,  they  would 
have  qnallfled  It 

In  order  to  make  the  clause  have  refer- 
ence to  the  tree,  plaintiff  has  to  ctmtend 
tbat  *'k)g"  means  **tree."  But  everybody 
konws  differently.  We  find  Westmoreland 
himself,  In  bis  letter  of  August  1,  180S^  mak- 
inx  a  sharp  distinction  between  tbe  two 
words.  He  says : 

"The  practice  yon  are  adopting  of  cutting  our 
timber  into  ion  lengths  In  the  swamp  must 
cease  at  once." 

Plaintiff  contends  that  from  the  very  be- 
ginning of  the  execution  of  tbe  contract,  sod 
all  along,  defendant  admitted  its  obligation 
to  bring  tbe  trees  out  their  fnll  length. 
There  can  be  no  doubt  that  plaintiff  Insisted 
upon  its  right  to  have  the  trees  brought 
out  their  full  length.  Letters  of  January 
10,  May  20,  and  August  1,  1902;  testimony 
of  Westmoreland,  Downman,  and  Elfer.  De- 
fendant's answers  to  the  letters  are  not  in 
the  record,  but  the  witnesses  just  named  say 
that  to  any  and  all  remonstrances  made  on 
tbe  subject  of  tbe  undue  cutting  up  of  the 
trees  defendant's  agents  would  invariably 
answer  tbat  they  would  see  that  the  trees 
were  not  cut  up  more  than  was  necessary. 
Wallier,  defendant's  agent,  testifies  that  the 
matter  was  frequently  discussed;  plaintiff 
contending  that  they  had  tbe  right  to  have 
the  logs  delivered  the  full  length  of  the 
tree,  and  he  contending  that  it  was  not  so 
— ^tbat  they  could  not  show  any  such  clause 
In  the  contract  We  do  not  think  that  de- 
fendant's tacit,  or  even  express,  admission 
of  Its  obligation  not  to  cut  up  the  trees  un- 
necessarily, would  amount  to  an  acknowl- 


edgment that  the  contract  contained  an  ex- 
presB  clause  «l  tbat  subject  Non  coustnt 
that  custom  and  usage  wotild  not  require  tbat 
muxSi.  It  wonld  seem  to  go  almost  as  a  mat- 
ter of  conrse  tha^  a  contracts  for  getting 
out  timber  could  not  be  pennltted,  even 
in  tbe  absence  of  any  special  stipulation 
on  tbe  Bid)ject  to  cat  np  the  trees  unneces- 
sarily, and  tbat  uy  protest  against  the  un- 
necessary cutting  np  of  Um  trees  wotild  nat- 
urally be  met  1^  blm  with  the  answer  tbat 
if  anything  of  the  kind  was  being  done  the 
matt»  would  be  seen  tow  Defendant  may 
vrdl  have  denied  that  the  contract  nnltained 
any  cast-iron  clause  on  the  snbject,  and  yet 
contended  that  even  without  such  a  clause 
the  trees  could  not  be  cut  np  more  than  nsnal 
or  custranary,  or,  In  other  words,  necesary. 
The  custom  In  pulling  timber  Is  to  bring  out 
the  tree  in  Its  fall  length  whenever  practi- 
cable. It  Is  cheaper  to  do  as  a  good  deal 
of  work  must  be  bestowed  upon  eacb  piece 
preparatory  to  polling  It  We  do  not  re- 
monber  than  any  witness  says  that  any 
trunk  was.  cut  after  It  had  been  pulled  or 
btou^t  to  water. 

Plaintiff's  learned  counsel  argue  c<^;ently 
that  the  difference  between  tbe  avwage  con- 
tents of  tbe  logs  as  brought  out  before 
the  float  and  as  brought  out  during  the  float 
— 668  feet  and  807  feet,  respectively— shows 
that  dnrii^  the  float  the  trees  were  being 
uunecessailly  cut  up.  The  difference  be- ' 
twcen  these  averages  Is  to  part  explained  by 
the  fact  tbat  tbe  tlmba  tbat  was  brought 
out,  during  the  float  from  one  of  the  swamps, 
the  Paradls  swamp,  had  been  felled  for 
pulling,  and  was  so  crossed  and  piled  up 
one  on  another  that  defendant  bad  to'  cut 
It  a  great  deal  In  order  to  float  it  out  It 
is  not  dolled  that  defendant  bad  the  right 
to  float  it  out  Some  allowance,  also,  has  to 
be  made  for  the  fact  that  at  the  beginning 
of  the  float,  and  until  the  water  got  deep, 
the  floating  was  confined  to  tbe  smaller 
trees.  It  Is,  moreover,  shown  that  timber 
is  usually  cut  shorter  for  floating  than  for 
pulling ;  also  the  stumps  had  to  be  cut  some- 
what higher.  Walk^  testifies  that  when 
plaintiff's  letter  of  complaint  was  recelred 
he  went  to  Islands  2  and  S  to  Investigate, 
and  found  that  tbe  brake  was  very  thick 
and  that  the  trees  had  had  to  be  cut  iq> 
a  great  deal  In  order  to  get  them  out. 

Our  conclusion  is  that,  to  the  absence  of 
any  contract  obligation  to  hviag  out  the  tim- 
ber in  any  particular  form,  defendant  was 
not  bound  to  do  more  than  was  required 
by  custom  and  usage,  and  that  tbe  evidence 
does  not  show  that  defendant  did  not  con- 
form to  custom  and  usage.  The  average 
length  of  the  timber  was  32.04,  and  this  Ib 
shown  to  be  a  fair  average.  In  the  tow  Na 
81,  of  the  15th  of  April,  with  reference  to 
which  plaintiff  made  complaint,  the  shortest 
log  was  14  feet;  and  thore  were  only  three 
of  that  length  out  of  a  total  of  675;  the 
others  being  of  16  feet  and  um  A.  significant 
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drenowUnce  !■  tbat  the  timber  floated  by 
dtfendant  compares  favorably  In  point  of 
Imgtb  with  tbat  floated  by  plaintiff  Itself  af- 
ter tbe  Injunction. 

After  tbe  one  complaint  of  April  IStb, 
plaintiff  received  timber  on  tbo  nth,  20th, 
22d.  21tb,  and  SSth  without  complaint ;  and 
It  Is  also  notewortlqr  that  the  two  swamp 
■gents,  Elfer  and  Leonard,  cannot  remaubw 
whether  this  question  of  the  cutting  op  fif 
tbe  tree  was  mentioned  at  all  In  their  r^rt 
of  the  20th  of  April,  on  the  strength  of 
which  tbe  niit  was  brongtat  They  incline 
to  think  it  was  not  mentioned.  This  Is  sig- 
nlflcant;  in  view  of  the  fact  tbat  tbe  report, 
and  the  conversation  attraidlng  It,  bore  upon 
tbe  supposed  violation  of  the  contract  Tbe 
two  Inspectors  remember  to  have  referred 
only  to  tbe  two  points  of  the  cutting  above 
file  deadening  circle  and  the  taking  of  timber 
on  the  pull-boat  territory. 

Cutting  on  Pull-Boat  Territory,  or  Right  to 
Designate — ^Amended  Contract 

At  the  conference  of  March  Slat,  in  the 
ofllce  of  the  plaintiff  company  at  Des  Alle- 
mands — tbe  conference  held  for  the  purpose 
of  considering  bow  defendant  should  operate 
daring  the  float — plaintiff  requested  or  in- 
structed defendant  to  abstain  from  floating 
tbe  timber  from  the  so-called  pull-boat  terri- 
tory; tbat  Is  to  say,  from  tbat  part  of  the 
Paradls  swamp  made  accessible  to  the  pull 
boats  by  the  canal,  but  to  float  the  timber 
from  tbe  back  part  of  tbe  deadened  area 
of  tlmlier.  Plaintiff  claims  tbat  It  bad  the 
right  under  tbe  terms  of  the  contract,  to  give 
tbis  instruction  to  defendant,  and  tbat  de- 
fendant, at  this  conference,  admitted  it  De- 
fendant joins  issue  on  both  assertions.  With 
tbe  conference  we  shall  deal  later  on,  under 
a  separate  head.  We  shall  confine  ourselves 
under  tbis  head  to  considering  what,  apart 
from  tbe  admissions  which  defendant  might 
bare  made  at  the  conferaice,  would  be  the 
proper  Interpretation  of  the  contract,  with 
reference  to  the  right  claimed  by  plaintiff 
to  ^rect  or  control  the  course  of  defendant 
tqion  ttie  land,  after  the  same  had  been  desig- 
nated to  defendant  for  operations  under  the 
CDOtract. 

Tbe  clause  of  the  contract  relied  upon  by 
plaintiff  toe  claiming  this  rlgbt  Is  the  fol- 
lowing: 

The  party  of  tbe  first  part  hereby  covenants 
and  contracts  to  deaden,  cnt,  pull  or  float, 
boom,  and  tow  tbe  cypress  timber  located  aod 
■ttuated  on  the  swamp  lands  owned,  leased, 
or  otherwise  held,  or  which  may  be  hereafter 
■cqaired,  by  the  party  of  the  second  part, 
located  and  altuated  on  Lake  Des  AUemands, 
Bayoo  Des  Allemaods,  and  Lake  Salvator, 
and  nicfa  bayou  or  bayous  tributary  thereto, 
I  as  mny  be  designated  by  the  party  of  the 
■econd  part." 

Plaintiff  contends  tbat  under  this  claim 
defendant  was  lionnd  to  pull  or  float  the 
timber  "as  may  t>e  deslpiated  by  the  party 
i    of  the  (vcond  part";  In  other  words,  was 


bound  to  fbllow  the  "designations"  or  instruc- 
tions of  plaintiff,  not  only  with  refemnce 
to  the  tracts  of  land  to  take  timber  on,  but 
likewise  with  refei'ence  to  what  part  of  the 
land  to  <^rate  on  first 

Defendant's  contention  Is  that  this  clause 
relates  exclusively  to  the  Identification  of 
the  tracts  of  land  which  were  to  be  consid- 
ered as  embraced  in  the  contract ;  that  snch 
a  provision  for  the  IdenUflcation  of  tbe  sev- 
eral tracts  of  land  embraced  In  the  ccmtract 
was  necessary,  because  these  lands  were  not 
idoitifled  by  the  contract  but  were  merely 
vaguely  r^erred  to  as  being  situated  on  the 
lakes  and  bayous  named ;  tbat  plaintiff  was 
to  Identify  them  by  designating  them,  and  was 
even  to  have  their  lines  surveyed,  If  neces- 
sary; that  this  clause^  as  found  In  tbe 
amended  contract  was  desired  to  sub- 
sorve  the  same  piurpose,  and  have  precisely 
the  same  scope,  as  the  following  clauses  of 
the  original  contract  to  wit: 

"The  Morgan  City  Timber  Oompany,  limi- 
ted, party  of  the  first  part,  have  agreed  and 
covenanted,  and  by  these  presents  do  hereby 
covenant  and  agree  and  contract,  to  deaden, 
cut,  pull  or  float,  boom,  and  tow  all  the  cyoress 
timber  located  and  situated  In  the  swamp  lands 
owned,  leased,  or  otherwise  held  by  the  party 
of  the  second  part  located  and  situated  on 
Bayou  Des  Allemands  and  Orand  Lake  Des 
AUemands,  In  the  parishes  of  St.  Charles,  St. 
James,  St  John  the  Baptist  and  Lafourche, 
as  shown  by  the  maps  of  said  lands  in  pos- 
session of  the  party  of  the  second  part  and 
to  whidi  reference  la  here  made." 

"The  party  of  the  second  part  further  cove- 
nants and  agrees  to  put  tbe  party  of  the  first 
part  on  the  lands  hereinbefore  described  and 
to  designate  to  it  or  its  representatives  the 
boondaries  thereof,  and,  should  any  surveying 
be  necessary  to  be  done,  or  lines  run  or  es- 
tablished, all  such  work  to  be  done  by  the  party 
of  the  second  part  at  Its  own  expense." 

Und«*  the  contract  continues  defendant 
after  a  tract  of  land  had  been  designated  for 
the  timber  on  It  to' be  taken,  defendant  was 
left  free  to  begin  upon  what  part  of  tbe  land 
It  deemed  best  without  being  hampered  or  In- 
terfered with  by  any  Instructions  or  control 
from  plaintiff. 

The  first  time  plaintiff  sought  to  exercise 
the  rlgbt  to  control  the  movements  or  opera- 
tions of  defendant — tbat  is  to  say,  to  go  be- 
yond merely  designating  or  Identifying  the 
tract  of  land  for  defendant  to  take  tbe 
timber  from — was  In  January,  1003,  a  few 
months  before  the  coming  on  of  the  float 
which  was  in  April.  Tbe  circumstances  were 
these:  Plaintiff  was  not  ready  with  the 
canal  in  tbe  Paradls  swamp,  and,  in  order 
not  to  be  placed  in  default  In  Its  obligation 
to  furnish  canals  for  defendant  to  operate 
in,  sought  to  require  defendant  to  locate  its 
pull  boats  elsewhere.  Plaintiff  first  "ad- 
vised" and  "suggested"  that  defendant  do 
so;  then  It  changed  Its  tone  to  "wishes"  and 
"instructions."  Defendant  paying  no  atten- 
tion to  the  Instnictlona,  plaintiff  spoke  of 
"violation  of  contract"  (Lettn  of  January 
20,  1003.) 

Defendant  at  once  donurred,  sayings 
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"We  did  not  then  recognize  jour  right  to 
Interfere  with  oar  work,  and  do  not  now." 
(Letter  of  January  22d,  1903.) 

At  tbis  time,  also,  plaintiff  sought  to  »• 
anire  defendant  to  operate  the  pull  boats  by 
the  process  luiown  as  "fantall,*'  which  diffeifi 
from  the  ordinary  procesa  in  tbat,  Instead 
of  pulling  at  right  angles  with  the  canal,  by 
□neans  of  numerous  small  pockets  at  short 
intenrals  along  the  canal,  in  such  way  that 
the  territory  covered  from  each  pocket  has 
the  shape  of  a  parallelogram,  the  pnll  boat 
operates  at  varying  angles  from  one  large 
pocket,  and  the  territory  covered  has  the 
shape  of  an  open  fan.  This  mode  of  opera- 
tion seems  to  be  unusual,  and  not  practical 
III  a  swamp  lilce  tlie  Paradis  swamp  in  which 
plaintiff  wanted  to  have  the  defendant  adopt 
it  Defendant  again  objected,  claiming  that 
It  was  not  bound  under  the  contract  to  use 
this  process,  and  that  plaintiff  had  to  fur- 
nish the  usual  and  ordinary  canals  and 
pockets. 

All  this  led  to  the  holding  of  another  con- 
ference. It  took  place  on  Ja,nuary  28,  1903, 
in  the  office  of  Mr.  Downman,  In  New  Or- 
leans. At  tills  conference  Mr.  Westmore- 
land began  reading  the  letters  which  he  had^ 
written  defendant  touching  the  location  of' 
the  pull  boats,  and  thereupon  Mr.  Mentz,  the 
attorney  of  defendant,  asked  him  whether  he 
was  able  to  point  to  any  clause  of  the  con- 
tract which  gave  him  the  right  thus  claimed 
to  direct  and  control  the  operations  of  de- 
fendant. And  Westmoreland  TVas  unable  to 
answer. 

It  did  not  occur  to  Westmoreland  to  in- 
voke the  clause  now  being  invoked,  and  to 
our  mind  it  Is  perfectly  plain  that  the  clause 
has  reference  exclusively  to  the  identiflcatlon 
of  the  several  tracts  of  land  that  were  to  be 
considered  as  embraced  in  the  contract,  and 
was  never  Intended  to  bear  the  interpreta- 
tion plaintiff  is  now  contending  for. 

At  tills  conference  the  fantall  process  was 
discussed.  Plaintiff  Insisted  tbat  tbis  fantall 
process  was  practical,  and  that  defendant 
was  bound  under  the  contract  to  use  It  No 
ccDCluslon  was  arrived  at  The  conference 
wound  up  by  a  suggestion  from  Mr.  Down- 
man  that  the  attorneys  should  draw  up  a 
contract  under  which  the  parties  might  get 
along  smoothly. 

On  the  trial  plaintiff  objected  to  ali  proof 
of  what  took  place  at  this  conference,  on 
the  ground  that  everything  that  was  there 
said  was  In  the  nature  of  proposals  of  com- 
promise. Mr.  Howell,  plaintiff's  counsel,  tes- 
tlQes  tbat  he  understood  tbis  conference  to 
be  in  the  nature  of  a  proposal  of  compromise. 
Mr.  Mentz,  defendant's  counsel,  testifles  that 
he  did  not  so  understand.  It  seems  to  us 
that  Mr.  Howell's  view  is  clearly  erroneous. 
At  this  conference  both  parties  were  stand- 
ing upon  their  rights,  and  neither  was  pro- 
posing to  waive  any  part  of  same  by  way  of 
compromise.  The  purpose  of  Its  calling  was 


the  discussion  of  the  existing  omtract,  not 
the  fwmation  of  a  new  on& 

The  attorneys  prepared  and  submitted  to 
each  other  drafts  of  a  new  contract  bat 
no  agreement  could  be  reached;  and  it  all 
came  to  nothing,  and  things  went  on  » 
theretotore. 

On  February  26,  1903,  defendant's  coun- 
sel, Mr.  MentE,  wrote  a  formal  letter  to  plahi- 
tiff,  putting  plaintiff  In  deftiult  wiOi  r^er- 
ence  to  the  furnishing  of  canals  and  pockets 
for  the  opwatlon  of  the  pull  boats,  and  pro- 
testing agoliwt  the  insistence  of  plaintiff  that 
defendant  should  (^eratd  by  the  "fantall" 
procesa,  and  demanding  that  the  canals  and 
pockets  be  furnished  in  the  same  tiiape  in 
which  th^  had  been  furnished  thOvtofore— 
that  Is  to  say,  in  accord  with  usage  and 
custom. 

To  thla  letter  the  plaintiff,  fhrougb  Mr. 
Howell,  its  counsel,  replied  that  the  plain- 
tiff company  Inidated  the  fan  tail  system  was 
"Just  aa  practicable  as  the  system  Insisted 
on  by"  the  defendant  Company,  and  "denied 
most  emphatically"  that  the  system  insisted 
on  1^  the  defendant  was  '*ln  accord  with 
cuBt(Hn  and  that-  heretofore  followed  ondt-r 
the  contract" 

While  the  fantalllng  question  Is  not  on  ta- 
sue  In  this  case,  It  may  be  well  to  remark 
here.  In  passing,  that  the  record  shows  that 
this  process  Is  used  only  when  tor  some  rea- 
son the  other  is  Impracticable;  tiiat  it  U 
much  more  expensive  to  the  contractor  and 
of  doubtful  economy  to  the  contractee; 
that  it  had  not  theretofore  been  used  at  all 
in  the  execution  of  the  contract 

For  want  of  canals  and  pockets,  the  pall 
boat  No.  2  was,  as  a  matter  of  fact,  laid 
up  on  Bfarch  6, 190S,  and  did  no  work  there- 
after. 

Tbla  was  the  situation  when  the  breaking 
of  the  levee  opened  the  prospect  of  a  float, 
and  Westmoreland  summoned  Cogu«iheni  to 
Dee  Allemands  tor  a  conference. 

Deadening  Girdei 

Before  taking  up  the  matter  of  this  con- 
ference, however,  it  is  well  that  we  say  a 
word  in  regard  to  how  far  the  question  of 
catting  the  tree  at  the  deadening  drcle 
provided  for  in  contract  and  how  far  it  had. 
up  to  the  time  of  this  conference,  been  n 
subject  of  discussion  between  the  parties. 
The  clause  relied  on  by  plaintiff  as  Imposinf: 
on  defendant  the  obligation  to  cut  the  trees 
at  the  deadening  cbde  la  the  same  os  that 
relied  on  as  Imposing  upon  defendant  the 
obligation  to  bring  the  tree  out  In  one  piece, 
namely : 

"It  is  further  covenanted  and  agreed  that 
the  measnrements  of  timber  are  to  be  made  on 
the  full  length  of  the  log,  and  that  the  diameter 
is  to  be  taken  at  the  small  end." 

We  can  but  repeat  in  the  present  connec- 
tion what  we  snid  of  this  clause  in  the  otbtf 
connection,  namely,  that  it  has  reference  sole- 
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ly  to  tbe  measurement  of  tbe  delivered  tim- 
ber, and  that  if  the  parties  had  Intended  to 
depart  from  custom  and  usage  and  establlsb 
a  special  rule  In  a  matter  so  important  as 
that  of  how  high  from  the  ground  the  trees 
should  be  cut,  they  would  not  have  left  such 
special  rule  to  be  Inferred  from  the  pecu- 
liarity of  the  language  made  use  of  In  pro- 
viding for  the  manner  of  measuring  the 
delivered  timber,  hut  would  have  taken  the 
trouble  to  Insert  a  special  clause  for  the 
porpoBc. 

Up  to  the  time  of  the  float  no  question 
tiad  arisen  in  connection  with  the  cutting  at 
the  deadening  circle,  and.  In  the  nature  of 
tblngs,  none  could  arise;  for,  as  a  matter 
ol  course,  the  deadening  circle  la  cut  where 
the  tree  Is  to  be  cut,  and  necessarily  the  tree 
is  cut  as  low  as  practicable.  Custom  and 
Dsage  on  this  point  are  well  nigh  as  Im- 
perative as  any  contract  could  well  be. 
Therefore  up  to  the  time  of  the  float  plain- 
tiff had  not  had  one  word  of  complaint  touch- 
ing the  height  of  the  deadening  ring,  or  tbe 
tailare  to  cut  at  the  deadening  ring. 

Conference  of  March  81,  1903^ 

Tills  was  tbe  conference  called  for  by 
Westmoreland  when  It  became  certain  that 
the  water  would  get  high  enough  in  the 
Bwaoip  for  floating.  Westmoreland  brought 
up  three  questions:  (1)  That  the  defend- 
ant should  start  floating  from  the  back  part 
of  the  deadened  timber  In  the  Paradls  swamp, 
and  come  towards  the  front;  (2)  that  de- 
ftndant  should  cut  at  the  deadening  circle; 
and  (3)  that  defendant  should  hold  or  harbor 
the  timber  la  tbe  swamp,  and  not  deliver 
It  in  greater  quantities  tlian  plalntifT  could 
ccnrenlently  handle.  Coguenhem  brought  up 
tbe  question  of  the  scarcity  of  rafting  mate- 
rials, and  of  the  greater  quantity  that  would 
be  needed  for  holding  the  greatly  Increased 
number  of  logs.  There  Is  no  denial  that 
these  questions  were  brought  up  at  this  con- 
ference ;  but,  as  already  stated,  the  witnesses 
disagree  as  to  what  was  the  understanding 
arrived  at 

In  so  far  as  anything  said  at  this  confer- 
ence might  he  sought  to  be  proved  for  the 
purpose  of  showing  a  change  in  the  written 
contract  by  subsequent  verbal  agreement  on 
tbe  two  points  of  the  right  of  plaintiff  to 
control  the  operations  of  defendant  and  of 
tbe  obligation  to  cut  at  the  deadening  circle, 
defendant  objected  to  the  evidence  on  two 
ffTounda:  (1)  That  the  petition  did  ont  con- 
tain any  allegation  of  a  change  In  the  written 
contract  by  subsequent  verbal  agreement  on 
the  two  points  in  question;  and  (2)  that 
without  special  authorization  from  the 
board  of  directors  the  president  of  the  de- 
fendant company  was  without  power  to 
diange  the  contract,  and  that  therefore  any 
evidence  of  his  having  undertaken  to  do  so 
would  be  irrelevant  until  proof  had  first  been 
admtalatered  of  such  special  authorization. 

BoQi  o£  tbew  obJectloiiB  were  sustained  hy 


tbe  court  Tbe  court  let  In  the  evidence, 
however,  for  the  purpose  of  showing  what 
Interpretation  the  parties  put  upon  the  writ- 
ten contract  The  first  objection  was  good. 
What  has  not  been  alleged  cannot  be  proved, 
and  such  subsequent  agreement  Is  not  al- 
leged. The  second  offers  more  difficulty ;  but 
It  need  not  be  here  passed  on,  Inasmuch 
as  the  evidence,  which,  as  Just  stated,  was 
admitted  for  purpose  of  showing  contempo- 
raneous Interpretation,  does  not  show  that  the 
ofllcers  of  the  defendant  company  undertook 
to  change  the  contract  at  this  conference. 

In  their  brief  the  learned  counsel  for  plaln- 
tifF  define  their  position  in  regard  to  the  ef- 
fect of  this  conference  on  tiie  contract,  as  fol- 
lows: 

"If  the  contract  itself  sboold  not  be  con- 
sidered as  settling  the  coQtroversy  concerning 
the  right  of  the  plaintiff  to  designate  what 
swamp  land  should  t>e  pulled  and  what 
swamp  land  should  be  floated,  then  tbe  man- 
ner In  which  the  contract  was  executed  by  the 
parties  iufficientlr  determines  that  queatiott 
In  favor  of  the  plaintiffa. 

"That  manner  of  execution  was  establiabed 
at  tbe  Interview  of  March  31st 

"That  interview  is,  therefore,  not  so  much 
a  sulMequent  agreement  between  the  parties  as 
it  is  on  agreement  establishing  how  the  sub- 
sisting contract  should  be  executed." 

It  may  be  well  to  put  in  a  clear  light  tbe 
distinction  which  counsel  here  make  l>etween 
an  agreement  to  change  the  contract  and  an 
agreement  to  execute  the  contract  in  a  par- 
ticular way.  The  one  would  be  a  new  agree- 
ment, and  the  other  nothing  more  than  an 
admission  as  to  the  meaning,  or  scope,  of  an 
existing  agreement  In  other  words  the 
position  of  counsel  is,  not  that  at  this  con- 
ference Coguenhem  agreed  to  change  the  ex- 
isting agreement,  but  that  he  admitted  that 
the  existing  agreement  meant  what  plaintiff 
now  contends  for;  that  is  to  say,  a  particular 
meaning  is  sought  to  be  attached  to  the  con- 
tract by  proof  of  a  verbal  admission  on  the 
part  of  Coguenhem. 

If  this  admission  were  down  in  black  and 
white,  or  If  it  were  conclusively  established, 
we  might  have  recourse  to  It  as  an  aid  In  tbe 
Interpretation  of  the  contract.  But  In  the 
first  place,  while  we  know  what  the  propo- 
sitions of  Westmoreland  at  this  conference 
were,  we  do  know  whether  they  were  ad- 
vanced as  matter  of  right  under  the  contract 
or  as  matter  upon  which  an  nnderstandlng 
or  accommodation  might  t>e  arrived  at  Ir- 
respective of  contract.  In  the  latter  event 
the  acquiescence  of  Coguenhem  would  not 
necessarily  have  amounted  to  an  admission 
in  regard  to  the  existing  contract  A  person 
may  agree  to  do  a  thing  In  a  spirit  of  ac- 
commodation, without  thereby  admitting  any 
obligation.  In  the  second  place,  and  what 
Is  still  worse,  we  do  not  know  for  certain 
what  wap  Coguenhem's  reply. 

Westmoreland,  Elfer,  and  Leonard  testify 
positively  that  Westmoreland  made  the  re- 
quests or  demands,  and  that  Coguenhem  un- 
qualifiedly acceded  to  ttwin.  Coguenhem 
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and  Mayer  deny  fbat  Cognentaem  agreed  to 
start  at  tbe  back  of  Paradls  swamp,  and  say 
that  bis  reply  In  regard  to  cutting  at  the 
deadening  circle  was  tiiat  he  would  cnt  as 
was  nsoal  and  customary.  Hubert,  plain- 
tiff's bookkeeper,  heard  only  the  last  words 
of  the  conversation.  He  heard  Westmore- 
land say  to  Cognenhffln,  In  a  loud  and  em- 
phatic voice,  as  th«y  were  going  out,  that 
he  wanted  his  trees  cut  at  the  ring,  and  did 
not  want  his  swamp  butdbered.  Hab^ 
does  not  remember  the  exact  words  of 
Coguenhem,  but  says  that  they  were  an 
Burance  that  everything  would  be  all  rlgjit 
Dallas,  plnlntllTa  wlbiess,  corroborates  West- 
moreland, £lfer,  and  Leonard  on  the  iK>lnt  of 
Gognenhem's  having  acceded  to  Westmore- 
land's propositions,  bat  says  that  he  can  give 
Gognenhem's  exact  wcnrds,  and  that  they  were: 
"All  right,  I  will  comply  with  this  as  ffer  as 
practicable."  "As  far  as  practical."  This 
would  not  have  been  an  nnquallfled  accedence, 
but,  on  the  contrary,  a  qualified  one.  and 
would  go  In  comAoratlon  of  Gogu^ihem  and 
Mayer.  Later  cm,  In  bis  cross-examination, 
Dallas  says  that  what  Impressed  blm  most 
was  the  cheerfulness  with  which  Coguenhem 
complied  with  Westmoreland's  requests: 

"Q.  Now,  do  you  remember  Mr.  Gosuenhem'i 
exact  language?  A.  No,  sir;  not  word  for 
word;  expressed  himself  as  willing  to  comply 
with  Mr.  Westmoreland's  requests.  Q.  I  just 
want  to  know  what  he  said.  A.  I  don't  remem- 
ber his  exact  words;  no  sir,  Q.  Well,  didn't 
he  reply  that  he  would  float  the  timber  In  the 
cuBtomary  manner,  etc.?  A.  As  far  as  prac- 
ticable; yes,  sir.  Q.  In  the  customary  man- 
ner as  far  as  praeticaUeT  A.  Yea,  alr.^ 

None  of  the  witnesses  undertakes  to  give 
Gognenhem's  exact  words,  except  possibly 
Hr.  Dallas;  but  as  Just  seen,  Mr.  Dallas  ad- 
mitted later  on  tiiat  be  could  not  ^ve  the  ex- 
act words.  On  cross-examination,  Leonard 
Is  asked: 

"Q.  Didn't  Mr.  Coguenhem  tell  him  he  would 
float  the  timber  in  the  nsoal  manner?  A.  Well, 
I  would  have  entered  a  protest  In  r^rd  to 
that  he  agreed  to  that,  end  then  he  wouldn't 
butcher  up  the  swamp— guarantied  he  wouldn't 
bntcher  up  the  swamp.  Q.  Well,  did  he  agree 
to  that,  is  what  I  ask?  A.  Well,  if  I  wasn't 
going  to  comply  with  a  request  I  would  have 
entered  a  protesL  Q.  Ob,  you  think  because 
he  didn't  enter  a  protest  he  agreed  to  it?  A. 
That  is  the  way  I  take  it  Q.  And  simply  be- 
cause he  wouldn't  bntcher  up  the  swamp, 
you  think  he  agreed  to  cut  it  at  the  dead 
line.  A.  Tes.sir." 

Again: 

"Q.  As  a  matter  of  fact,  he  didn't  make  any 

protest,  and  you  inferred  from  that  that  he 
agreed  to  It?  A.  Yes,  sir.  Q.  That  is  your 
inference?  A.  Yes,  sir.  Q.  That  was  the 
stroDgeat  expresrion  you  hrard  him  use  about 
the  matter.  A.  Yes*  sir.  Q.  That's  the  nearest 
to  an  acquiescence  or  bargain  you  heard  him 
make,  wasn't  It?  A.  Yes,  air;   I  gueaa  so." 

Now,  the  question  Is,  did  Coguenhem  admit 
that  under  the  contract  his  comptiny  was 
Iwnnd  to  ob^  plalntlfTs  InstructlimB  in  re- 
gard to  the  manner  of  proceeding  In  the  tak- 
ing of  ttie  tlmbor,  regardless  of  how  im- 
practical th^  might  be,  and  was  bound  to 


cat  the  trees  at  the  deadening  circle,  regard- 
less of  the  ImfwactlcabiUty  itf  so  doing,  or 
did  he  mer^  give  assurance  fbat  he  would 
do  thlni^  In  the  nsaalandcnstomarymanner, 
and  would  not  butcher  \ip  tbe  swamp. 

If  be  admitted  tbe  formor,  Qien  he  receded 
from  tbe  position  that  he  bad  occnpled  In  his 
letter  of  two  months  bade:  "We  did  not  then 
recognise  yoar  rl^t  to  interfere  vrttfa  our 
woric,  and  do  not  now" — ^whlch  same  position 
he  occupied  a  few  days  later  at  the  confer- 
ence of  January  28th  In  Downman's  office  in 
New  Orleans,  when  Ments  called  upon  West- 
moreland to  point  out  any  clause  In  tbe  con- 
tract giving  such  right  and  Westmoreland 
was  unable  to  answer.  It  Is  highly  Improb- 
able ttiat  tlie  same  man  who  had  so  recently 
fdiallenged  this  right  should  now  so  cheer- 
fully admit  its  existence.  It  is  also  bl^ily 
Improbable  that  Coguenhem,  an  experienced 
swamper,  should  agree  to  take  this  timber  l)y 
proceeding  from  rear  to  front,  when  the  evi- 
dence shows  that  the  practical  way  of  dolog 
the  work  was  by  proceeding  from  front  *o 
rear.  This  is  testified  to  by  plaintiff's  wit- 
ness, Leonard,  and  is  not  denied  by  any  of 
the  swampers  except  plalntlfTs  witness 
Kelso.  Leonard's  testimony  on  the  point  Is, 
as  follows: 

"Q.  Wouldn't  It  have  been  much  easier  to 
commence  back  there  and  floated  the  timber 
from  there  into  the  lake? 

"A.  It  would,  if  they  had  roads  cnt  there. 

"Q.  But  It  would  not  have  been  a  great  deal 
of  trouble,  if  yon  didn't  have  a  road,  in  order 
to  get  the  timber,  when  yon  commence  on  tbe 
edge  here? 

^A  Well,  they  worked  right  there;  th^ 
work  back  and  pot  the  road  through. 

"Q.  Of  course,  they  made  a  rosd  as  tfav 
went  back? 

"A.  Yes,  sir. 

"Q.  And  that  was  a  practical  way  ci  getting 

It  out? 

"A.  Under  tbe  conditions  it  was. 

"Q.  A  swamp  that  had  not  been  prepared 
for  floating,  it  was  perfectly  natural  for  yon 
to  start  here  on  the  lake  shore,  cut  one  tree, 
aud  cut  a  road  to  get  it  in,  and  then  go  10 
feet  further,  get  another,  tiring  it  in,  and  so 
on?  You  think  that  was  the  propw  way? 

"A  Yea,  sir. 

"Q.  And  you  think  that  was  the  practical 
way  to  have  gotten  at  the  timber,  if  they  had 
floated? 

"A  In  that  condition  of  the  swamp. 

"Q.  And  that  was  what  prompted  yoa  In 
getting  the  timber  out  that  way  when  you 
went  ui  there? 

-A.  Yes,  slr.- 

Leonard  thought  that  Cogoenbem'a  i^re^ 
ing  to  cut  tbe  timber  at  the  deadening  drcle 
during  the  flood  was  "the  strangest  thing  he 
had  ever  heard."  Strange,  Indeed,  that  an  ex- 
perienced swamper  like  Cogookhmi  rAonld 
agree  to  cat  at  the  deadening  circle  timber 
which  had  been  deadened  before  the  floi>d, 
e^eclally  when  a  high  stage  of  water  was 
looked  for.  The  evidence  shows  that  It  would 
ivactlcally  have  been  an  agreemoit  not  to 
cut  at  all,  for  the  axman  stands  in  a  boat  on 
the  surface  of  the  water  to  cut  the  tree  and 
the  elevation  of  the  cat  most  depend  upon  tbe 
elevation  of  tbe  water.  Tbe  tree  being  al- 
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ready  partially  cat  at  the  ring,  he  prefen  to 
cat  there.  U  practicable;  but  if  this  rins  be 
too  low,  and  especially  if  It  be  under  watw, 
be  la  bound  to  cut  above  it  That  Ooguenhem 
never  agreed  to  anything  ao  absurd  as  to  un- 
ilertalce  to  cut  this  timber  at  the  deadening 
ring  durim;  the  high  water  there  cannot  be 
tbe  slightest  doubt  For  so  agreeing  he 
woDid  have  had  to  be  a  gremhom  or  an 
idiot,  and  he  was  rery  far  from  being  either. 
He  doubtless,  and  very  naturally,  gave  plain- 
tiff every  assurance  that  It  was  poaaible  to 
give  on  the  subject  that  he  would  cut  at  the 
circle  "as  far  as  practicable,"  that  he  would 
not  "butcher  the  swamp,"  etc;  but  beyond 
tblB  he  could  not  have  gone  without  practic- 
ally renouncing  his  contract  Of  course,  if 
the  contract  had  requlrpd  him  to  cut  at  the 
circle,  he  would  have  been  bound  to  admit 
the  fact;  but  we  have  seen  that  the  contract 
contained  not  a  word  on  the  subject 

Plaintiff  was  Insisting  upon  a  punctual  de- 
livery of  timber  during  the  float  If  so,  It 
bad  to  allow  defendant  to  cut  tbe  trees  In 
tbe  way  shown  to  be  usual  and  customary, 
tnd  not  in  an  hnpractlcal,  or  impracticable, 
way. 

Our  conclusion  must  be  that  any  admls^ons 
that  may  have  been  made  by  Coguenhem  at 
this  conference  are  not  before  the  court  In 
such  Bhape  as  to  be  relied  on  with  any  de- 
gree of  certainty.  Verbal  admissions  are  un- 
reliable evidence  at  best  Especially  when 
the  question  relates  to  the  Interpretation  of 
a  contract  Even  in  connection  with  a  sig- 
nature, this  court  has  said:  "It  is  the  very 
weakest  species  of  evidence."  Pllcque  and 
L^teau  V.  Labranche,  9  La.  559.  Of  admis- 
sions generally  this  court  said  in  McKown 
V.  Hathes,  19  La.  544:  "Evidence  of  this 
kind  is  of  the  wealtest  character."  And  that 
estimate  of  the  weight  to  be  attached  to  ver- 
bal admissions  has  been  so  often  repeated  in 
oor  Jurisprudence  as  to  have  become  axio- 
matic. One  of  the  reasons  usually  assigned  for 
the  weakness  of  this  kind  of  evidence  Is  Its 
liability  to  error,  especially  when  its  exact 
language  cannot  be  given.  Elliott  Ml  BtI- 
dmce,  p.  242. 

The  patent  error  of  Westmoreland,  Elfer, 
and  Leonard  In  their  statement  regarding  the 
agreement  to  cut  tbe  trees  at  the  ring,  which 
it  la  simply  Impossible  to  believe  Coguenhem 
sgreed  to,  detracts  greatly  from  the  weight 
of  their  statement  touching  the  agreement  not 
to  float  from  the  pull-boat  territory.  They 
are  equally  positive  as  to  both;  and,  If  In 
error  as  to  one,why  not  as  to  both?  So  far 
as  Westmoreland  is  concerned,  we  have  seen 
that  he  was  equally  positive  that  at  the  con- 
ference at  Bowie,  on  January  8,  1902,  Coguen- 
hem had  agreed  to  take  the  six-Inch  timber; 
and  yet  we  have  seen  that  he  was  contradic- 
ted in  that  statement  by  Wise,  the  notary,  a 
perfectly  disinterested  witness,  and  by  the 
written  Instrument  drawn  up  for  the  express 
purpose  ot  cridoicins  the  agreement  of  the 
parties. 


Counsel  base  an  argnment  on  the  drenm- 
stanoe  that  the  conference  was  hanncmlous; 
the  argnmoit  being  that  things  would  not 
have  been  so  pleasant  If,  instead  vt  yielding 
to  Westmoreland's  wishes,  Coguenhem  had 
oi^lKMed  them.  The  situation  was  that  W»t- 
moreland  had  attempted  oac6  before  to  Intei-- 
fere  with  defendant's  vrorl^  and  had  met 
resistance,  and  Iiad  been  unable  to  point  to 
any  clause  in  the  contract  Justifying  his  ac- 
tion; that  there  vras  not  a  word  in  the  con- 
tract about  cutting  at  the  circle,  and  that  to 
ask  defendant  to  do  so  when  the  circle  might 
he  level  with,  or  below,  the  water,  was  prac- 
tically to  propose  to  deftadant  to  forego  the 
r^ht  to  cut  at  all;  and  that  the  third  propor- 
tion, that  defendant  harbw  the  timber  In  the 
swamp  and  do  not  deliver  it  in  iaconvenlent 
quantities,  was  of  doubtful  foundation  in  the 
ccmtract,  whereas  plaintUTs  obligation  to 
furnish  rafting  materials  was  one  which  fell 
squarely  vrithin  that  clause  of  the  contract  re- 
quiring plalutlfl  to  furnish  defendant  with 
"such  dialn  dogs  as  may  be  necessary."  with 
no  restriction  upon  the  number  of  logs  de- 
fendant might  want  to  float  at  one  time,  so 
that  plaintiff  was  menaced  with  having  to 
furnish  an  enormously  increased  quantity  of 
rafting  materials.  Those  were  the  points 
that  came  up  for  consideration;  and  upon 
them  Westmoreland  received  the  assurance 
that  defendant  would  hartrar  the  logs  In  tbe 
swamp  by  means  of  a  boom  constructed  at 
Ita  own  expense,  and  would  deliver  them  In 
quantities  as  desired,  and  would  In  other  re- 
spects comply  with  his  desire  as  far  as  "prac- 
tical." or  "practicable,"  or  would  proceed  ac- 
cording to  usage  and  custom.  It  appears  to  us 
that  Westmoreland  would  have  been  higbly 
unreasonable  In  demanding  more,  or  In  not 
being  satisfied  with  that  much,  and  Coguen- 
hem would  have  sacrificed  the  interest  of  bis 
company  had  he  agreed  to  more.  Had  he 
agreed  to  more  and  done  it  cheerfully,  bis 
cheerfulness  might  well,  under  the  circum- 
stances, have  "Impressed"  Dallas,  and  his 
compliance  have  appeared  to  Leonard  as  be- 
ing "the  strai^est  thing  In  the  world." 

Conflrmatwy  Letter. 

Plaintiff  lays  great  stress  upon  a  letter 
that  Westmoreland  wrote  to  defendant  nine 
days  after  the  conference  of  March  31,  1908, 
as  being  confirmatory  of  what  had  taken 
place  at  tbe  conference,  which  letter,  it  la 
said,  was  acquiesced  In  by  defendant,  who 
failed  to  reply  to  It  This  letter  reads  as 
follows: 

"Dear  Sin:  As  It  now  seems  to  be  an  as- 
sured fact  that  you  will  be  able  to  float,  we 
beg  to  confirm  verbal  conversation  whicti  the 
writer  had  with  your  Mr.  Cofuenbem  some 
dafs  ago,  in  which  we  stated  that  we  would 
expect  you  to  float,  starting  from  farther  end 
of  the  brake  of  timber  in  question.  Your  Mr. 
Coguenhem  will  very  readily  nnderstand  what 
we  meant  by  this,  as  it  was  explained  to 
him  fully  in  pmon.  We  must  also  Insist 
upon  all  trees  being  cut  to  the  full  length,  as 
we  do  not  propose  to  lose  one  single  foot  of 
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aQ7  tree.  We  will  also  expect  70a  to  hold  all 
timber,  both  large  and  ematl,  in  the  swamp, 
and  only  deliver  to  ns  such  quantitieB  ns  we 
may  designate,  as  it  will  be  impossible  for  us 
to  hold  more  than  two  or  three  days  suE^Iy 
at  this  point  Ton  will  therefore  please  in- 
struct your  various  foremen  here  as  to  the 
above,  and  also  notify  them  to  let  us  know 
before  they  start  oat  with  any  timber  from 
the  swamp,  so  that  we  can  let  them  know 
exactiy  how  many  siitia  we  can  taJie  care  of. 
We  particularly  mention  this,  as  we  understand 
you  have  four  or  five  hundred  trees  already 
floated.  We  cannot  receive  these  in  any  one 
tow;  In  fact)  we  hardly  think  we  can  take 
care  of  half  of  th«a.  Pease,  thoreftve,  be 
fOTemed  accordingly.   We  remain." 

Plaintiff  says  tbat  to  oonfirm  a  conwsa- 
tt(HL  by  letter  to  a  good  busineas  iwecautlon, 
and  tbat,  not  having  answered  tbe  letter, 
defendant  la  bound  by  ita  recltala.  In  teet, 
plaintiff  claima  tbat  tbe  letter  operates  aa  an 
estoppel  upon  defendant;  that  the  lawyers  who 
brought  the  suit  took  it  to  l>e  a  correct  recital 
of  tbe  understanding  arrived  at  at  tbe  confer- 
ence;  and  tbat.  they  baring  thus  acted  on  this 
letter,  defendant,  who  by  silence  bad  recogniz- 
ed the  correctness  of  Ite  recitals,  is  estopped 
from  now  occupying  a  contrary  position. 

But  tbto  letter,  in  the  first  place,  contains 
not  a  word  about  cutting  the  trees  at  the  ring. 
Westmoreland,  on  cross-examination,  admits 
tbat  the  letter  says  nothing  about  cutting 
tbe  trees  at  the  deadening  circle^  He  says, 
bowever,  that  the  letter  insists  upon  the 
timber  being  brought  out  the  full  length  of 
the  tree,  and  tbat  this  Is  the  same  thing  as 
cutting  at  tbe  ring.  In  this  contention  he  Is 
In  a  sense  correct,  since  the  tree  to  not 
brought  out  its  full  length  if  cut  above  the 
ring;  but.  In  the  same  sense,  the  tree  is  not 
brought  out  its  full  length  unless  cut  level 
with  the  ground,  and,  in  our  view,  It  Is  not 
more  unreasonable  to  require  the  tree  to  be 
cut  level'  with  the  ground,  when  there  Is 
no  water,  than  to  require  it  to  be  cut  level 
with  the  water,  or  below  the  water,  when 
there  is  water.  Later  on  In  his  cross-exam- 
ination Westmoreland  says: 

"I  didn't  think  there  was  anything  mentioned 
at  that  meeting  abont  cutting  the  full  length 
of  the  tree,  but  we  had  always  had  that  undei^ 
standing." 

Still  later  on  he  Invokes  another  part  of  the 
letter  as  having  been  intended  to  have  refer- 
ence to  the  agreement  to  cut  at  the  ring,  thus: 

"Cutting  the  full  length  of  tlie  tree  was  an 
old  proposition  that  we  felt  they  always  under- 
stood. I  merely  reiterated  It,  and  as  far  as  the 
second  part  of  that  Ecnteoce,  that  we  do  not  pro- 
pose to  lose  one  single  foot,  tbat  applies  right  di- 
rectly to  the  deadening  ring — to  the  agreement 
we  had  regarding  the  deadening  ring." 

All  this,  evidently,  ts  a  labored  effort  on 
tbe  part  of  Westmoreland  to  put  into  this 
letter  a  reference  to  cutting  at  the  ring,  when 
as  a  matter  of  fact  it  Is  silent  on  tbat  point. 
According  to  this  new  interpretation  of  tbe 
letter,  the  sentence,  "We  must  expect  all  trees 
to  be  cut  full  length,  as  we  do  not  propose 
to  lose  a  elncle  foot  on  any  one  tree."  hns 
Inference  iu  ils  lirst  iiipiiilipr  to  tbe  ruttiiis  of 
'the  tree  at  the  top,  and  in  tbe  second  mem- 


ber to  tbe  cutting  at  the  bottom;  1.  at  the 
ring.  This  Is  farfetched  in  the  extreme. 
Evidently,  If  Westmoreland  had  Intended  to 
refer  to  a  special  agreement  to  cut  the  tree 
at  the  ring,  he  would  have  done  so,  and  would 
not  have  contented  himself  with  the  vague 
declaration  of  a  determination  not  to  lose 
a  single  foot  of  timber,  which,  If  taken  liter- 
ally, would  mean  that  .the  trees  most  be 
brought  out  root  and  branch,  which,  there- 
fore, was  a  mere  figurative  expression,  and 
not  the  enunciating  of  a  contract.  It  la  per- 
fectly plain  that  during  a  flood,  aa  well  aa 
when  there  Is  no  flood,  tbe  expressions  "bring 
the  tree  out  full  length  and  not  lose  a  single 
foot  of  timber,"  when  used  In  connection  with 
the  execution  of  an  ordinary  contract  to 
bring  out  timber,  mean  no  more  than  to 
bring  out  the  tree  In  an  honest,  businesslike 
manner,  according  to  tbe  spirit  of  the  con- 
tract It  means  to  cut  the  tree  as  near  the 
foot  and  to  top  It  as  near  the  bead  as  cir- 
cumstances will  permit  It  Is  futile  for  any 
one  to  contend  that  these  expressions  were 
Intended  to  serve  as  a  contemporaneons 
memorandum  of  a  special  agreement  to  th« 
effect  that  during  the  flood  the  trees  should 
be  cut  at  tbe  ring.  If,  therefore,  this  letter 
was  Intended  to  serve  as  a  contonporaneoua 
memorandum  of  what  bad  taken  place  at  tbe 
conference,  the  memory  of  its  antbor  failed 
him  on  one  of  tbe  points  that  bad  come  up 
at  said  conference. 

And  It  would  have  failed  blm  on  another 
point  He  testlfles  tbat  at  this  conference 
Coguenbem  agreed  to  furnish  his  own  rafting 
materials  for  holding  the  timber.  In  the  let- 
ter be  makea  no  allusion  to  this,  and  here 
would  be  another  point  on  which  the  letter 
would  be  defective^  If  Intended  to  serve  aa  a 
memorandum  of  tbe  result  of  this  conference. 

Finally,  the  letter  does  not  say  that  de- 
fendant  haa  agreed  to  "start  frtHU  the  fur- 
ther end  of  the  brakes"  but  that  the  writer 
of  tbe  letter,  In  Yiew  of  their  conversation 
on  the  subject,  "expects"  that  defendant  will 
do  ao.  It  conflrma  the  fact  that  at  this  con- 
ference Westmoreland  expressed  the  desire, 
or  expectatlmi,  that  def^idant  would  do  aa 
indicated;  but  it  does  not  undertake  to  assert 
tbat  defendant  admitted  an  obligation  in  the 
premises. 

Besides,  when  a  letter  confirmatory  of  a 
business  conversation  is  to  be  written,  good 
business  principles  would  require  that  It  be 
written  just  as  soon  after  the  close  of  the 
conversation  aa  possible,  and  surely  not  later 
than  the  night  of  the  same  day.  If  circum- 
stances will  permit,  whereas  tbto  letter  was 
written  nine  days  afterwards. 

Our  conclusion  is  that  this  letter  was  not 
Intended  to  serve  as  a  contemporaneous  mem- 
orandum letter,  but  was  simply  one  of  the 
numerous  letters  Mr.  Westmoreland  was  In 
the  habit  of  writing. 

The  expression,  "We  confirm  conversation 
which  tbe  writer  had  with  your  Mr.  Cogucii- 
'  hem,  in  which  we  stated  that  we  would  ex- 
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pect,*'  etc.,  coming  from  the  average  business 
man,  would  carry  with  ft  a  very  strong  Im- 
plication that  the  statement  had  been  agreed 
to  and  that  the  expectation  was  founded  upon 
i  positive  agreement;  but  Mr.  Westmoreland 
appears  to  be  given  to  Jumping  to  a  conclu- 
alon  favorable  to  his  side  on  any  question, 
and  to  being  very  positive  and  emphatic  In 
asserting  It  Once  before  he  had  claimed  in 
the  moat  positive  manner  this  right  to  dic- 
tate to  defendant,  and  had  gone  so  far  as  to 
assert  that  defendant  by  disregarding  his  In- 
Btructions  was  violating  the  contract,  and  yet 
bad  been  unable  to  point  to  any  clause  of  the 
contract  upon  which  such  right  could  be 
founded.  He  had  been  equally  one-sided  In 
bis  Insistence  npon  the  use  of  the  Doyle  rule, 
and  again  In  the  matter  of  the  computation 
of  the  contents  of  the  logs,  when  his  own 
attorney  had  ruled  against  him.  He  had  un- 
derstood defendant  as  having  agreed  at  the 
conference  of  June  14,  1901,  to  take  the  six- 
Inch  timber,  and  yet  nothing  of  the  kind  bad 
been  agreed  ^ 

BstoppeL 

The  letter  does  not  purport  to  confirm  any- 
thing except  the  fact  that  Westmoreland  had 
a  conversation  with  Coguenhem,  and  that  in 
the  course  of  tills  conversation  Westmoreland 
stated  to  Coguenhem  that  he  would  expect 
Coguenhem  to  "start  from  the  fiu^her  end 
of  tlie  brake."  Nothing  Is  said  about  con- 
tractual obligations.  Such  a  letter  did  not 
necessarily  call  for  an  answer.  Coguenhem 
had  already  given  every  assurance  be  could 
be  expected  to  give  on  the  subject,  and  proba- 
bly bad  nothing  further  to  say. 

Moreover,  defendant's  failure  to  answer 
the  letter  could  operate  as  an  estoppel  only 
If  plalntlCt  bad  been  led  thereby  to  change 
its  p(Mition;  but  plaintiff  continued  to  oc- 
cupy the  same  position  precisely.  The  bring- 
ing of  a  suit  is  not  a  change  of  position 
within  the  meaning  of  the  law  of  estoppel. 
The  suit  cannot  create  rights,  nor  change 
the  legal  situation.  It  can  only  enforce  the 
existing  rights,  such  as  they  happen  to  be. 
A  UtlgaDt  cannot  create  an  estoppel  against 
bit  adversary  by  merely  filing  a  suit  against 
hhn. 

Defendant's  Mode  of  Operation. 

On  the  assumption  that  defendant  was  not 
bound  to  cut  the  trees  at  the  circle,  but  bad 
a  rigbt  to  cut  tbem  In  the  manner  usual  and 
cnstomary  in  such  cases,  the  proof  Is  over- 
whelming that  the  trees  were  cut  lower  than 
OBuaL  Indeed,  plaintHf  not  only  does  not 
deny  Uut  fact,  but  seeks  to  turn  It  Into  an 
ai^mnent  against  defendant.  Cutting  lower 
than  usual  amounts,  It  is  said,  to  an  admis- 
sl(m  of  the  obligation  to  cut  at  the  circle. 
The  proposition  Involves  a  non  seguitur. 
Had  defendant  cnt  at  the  circle,  notwlth- 
ttandlng  the  difficulty,  or  Impracticability, 
of  so  doing,  or  had  defendant  abstained  alto- 
gether from  cottlnib  owing  to  tbe  difficulty 


or  impractlcftbllity  of  cutting  at  the  circle, 
then  defendant's  conduct  would  have  Indlcat* 
ed  a  sense  of  obllgatim  to  cut  at  the  circle. 
But  the  cutting  lower  than  usual  (though 
above  the  circle)  Indicates  nothing  more, 
in  our  view,  than  a  purpose  to  comply,  as 
far  as  practicable,  with  the  request  that  the 
cutting  be  at  the  circle.  Defendant  gave 
assurance  that  It  would  do  so,  and  the  un- 
usual lowness  of  the  cat  Indicates  a  purpose 
to  live  up  to  the  assurance  thus  given. 
Counsel's  argimient  presupposes  an  indis- 
position on  the  part  of  defendant  to  canr 
out  the  contract  In  a  spirit  of  liberality, 
or  even  of  conservatism,  though  nothing  Is 
to  be  found  In  the  record  to  Justly  8n<^  an 
assumption. 

In  giving  a  reason  for  desiring  that  defend- 
ant should  start  floating  at  the  rear  of  Para- 
dls  swamp  and  come  forward.  Instead  of 
starting  at  the  front  and  going  back,  plain- 
tiff has  shifted  Its  ground.  Westmoreland 
states  this  reason,  as  follows: 

"I  told  Mr.  Coffaenhem  that,  as  there  seemed 
a  very  good  prospect  of  there  belne  a  float,  I 
khew  full  well  ooder  the  terms  of  the  contract 
that  he  would  be  permitted  to  float,  but  that 
I  wanted  a  thorough  understandin?  with  him 
as  to  tlie  methoda  that  be  proposed  to  use  In 
floating,  so  as  to  avoid  any  misuDderatandings 
in  the  future.  Mr.  Coguenhem  -asked  me  to 
Btate  in  particular  what  I  meant,  and  so  on. 
I  told  him  that,  first  of  all,  I  wanted  blm  to 
start  floating  from  the  back  of  the  swamp 
and  to  float  towards  the  outer  edge,  or  to  the 
edge  next  to  the  lake,  for  the  reason  that  the 
swamp  next  to  the  edge  of  the  lake  was  already 

Ereiinred  for  the  pull  boats,  canals  and  pockets 
avtng  been  dug  and  dredged,  so  that  In  case 
the  water  receded,  they  would  be  able  to  go  to 
work  immediately  with  the  pull  boats,  and 
keep  them  runnng  contiDuously ;  whereas,  if 
they  floated  from  the  pull  boat  grounds  first, 
and  the  water  receded,  then  we  would  be  left 
wthout  any  canals  and  pockets  for  tbem  to 
go  to  work  in,  and  they  would  put  us  In  de- 
fault for  ke^ng  their  boats  idle." 

Counsel,  after  stating  that  plaintiff  had 
Invested  ¥20.000  In  dredge  boats  and  other 
acc^ories,  and  that  the  canals  and  pockets 
theretofore  dug  were  said  to  have  cost 

$10,000,  proceed  as  follows : 

"With  such  expense  Incident  to  the  designa- 
tion of  a  swamp  for  pulling,  it  would  have 
been  extraordinary,  shortsighted,  reckless,  and 
Buiddal  for  the  plaintiff  to  enter  into  a  con- 
tract which  would  enable  the  defendant  to 
totally  deprive  it  of  all  benefit  from  such  work 
and  expenditure,  by  treating  a  swamp  so  pre- 
pared for  pulling  as  one  prepared  for  floating. 
The  result  would  have  been  that  the  plaintifl 
might  have  been  called  on  for  hundreds  of 
thousands  of  dollars  for  preparing  for  pull- 
Iwating  the  immense  bodies  of  swamp  owned 
or  controlled  by  it,  without  such  preparation 
ever  being  utilized ;  for,  as  in  the  present  in- 
stance, the  defendant  might  in  every  cbse  claim 
the  prMlege  of  floating  off  the  timber,  thereby 
potting  the  plaintiff  to  the  additional  expenses 
of  preparing  another  swamp  for  pull-boating 
after  the  float  had  subsided.  If  there  had 
been  only  one  pull  boat  location  to  prepare 
frith  canals  and  pockets,  it  would  not  have 
mattered  to  the  plaintiff  whether  the  timber 
was  pulled  off  or  floated  off.    It  would  have 

gotten  Its  timber  in  either  case,  and  would 
Rve  been  put  by  floating  to  no  additional  ex- 
penses for  farther  preparation.  Although  the 
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expense  of  preparing  the  swamp  would  have 
gone  for  naught,  the  loss  would  not  have  any 
nfter  effect. 

"But  the  contract  extended  over  a  nomber 
of  yaara,  and  affected  an'  immense  body  of 
swamp  land,  and  if  a  tract  was  prepared  and 
desi^ated  for  poll-boatini;,  and  the  timber  was 
thereupon  removed  by  the  shorthand  procera 
of  floating,  it  would  nave  been  necessary  for 
the  plaintiff  to  at  once  prepare  another  swamp 
for  pull-boating.  The  cost  of  the  preparation 
of  inch  other  swamp  would  have  been  a  direct 
loM  to  the  plaintiff,  dne  to  the  rapid  floating 
off  of  the  timber  from  the  swamp  prepared  for 
pull-boating." 

The  reason  which  Westmoreland  assigns 
18  that,  If  all  the  timber  made  accessible  to 
the  pull  boats  by  the  canal  were  taken  dur- 
ing the  float,  the  plaintiff  would  not  have 
any  canal  ready  dug  for  defendant  to  operate 
in  Immediately  after  the  float  The  reason 
which  counsel  assign  is  that  the  expense  of 
digging  the  canal  would  bare  been  wasted. 

Westmoreland's  reason  has  a  semblance  of 
support  In  the  facts,  though,  as  we  shall 
show  presently.  It  has  no  real  support;  but 
counsel's  reason  has  no  support  whatever 
In  the  facts.  It  loses  sight  of  the  fact  that 
the  canal  so  far  as  It  had  been  completed 
Was  but  the  beginning  of  a  longer  canal, 
and  that  consequently,  even  if  there  had  not 
been  a  solitary  stick  of  timber  made  acces- 
sible by  it  In  so  far  as  completed,  plaintiff 
would  have  had  to  dig  It  all  the  same.  The 
timber  had  been  deadened  only  up  to  a  cer- 
tain distance  in  the  Paradls  swamp,  and 
the  canal  had  been  dug  only  part  of  this  dis- 
tance. Back  of  the  deadened  timber  lay 
1,200  acres  of  green  timber,  which  could  be 
reached  only  by  a  prolongation  of  this  canal. 
There  was  uo  question  of  removing  this  green 
timber  during  the  float  Therefore  the  float- 
ing of  the  timber  made  accessible  by  tbe 
canal  In  so  far  as  completed  would  not  have 
added  one  dollar  to  plaintiff's  expenses. 

Westmoreland's  reason,  we  say,  has  only 
an  appearance  of  support  In  the  facts.  It 
seems  reasonable  that,  all  things  being  equal, 
defendant  should,  even  as  a  matter  of  accom- 
modation, If  not  of  actual  contract  consent 
to  float  from  that  part  of  the  land  not  al- 
ready made  accessible  by  tbe  canal,  and  re- 
serre  for  the  employment  of  the  pull  boats 
immediately  after  the  flood  that  part  already 
made  accessible;  in  other  words,  proceed  in 
such  manner  as  not  unnecessarily  to  cause 
annoyance  and  embarrassment  to  plaintiff — 
as  not  unnecessarily  to  put  plaintiff  in  de- 
fault But  the  fact  of  the  matter  Is  that  for 
floating  the  timber  which  stood  deadened 
in  this  Paradts  swamp  the  proper  place  to 
begin  was  the  outer  edge  of  the  swamp,  as 
defendant  did.  This  is  shown  by  the  testi- 
mony of  Leonard,  already  quoted  In  this 
opinion,  and  also  by  tbe  testimony  of  Walker. 
The  further  fact  Is  that  defendant's  idea  was 
to  remove  during  the  float  every  stick  of  tbe 
timber  that  stood  deadened  in  this  Paradls 
swamp.  Walker  testifies,  and  there  is  no 
reason  to  doubt  his  statement  that  If  any 
timbor  bad  been  left  It  would  ban  been 


left  next  to  tiie  canal,  to  be  taken  by  the 
pull  boats.  And  tbe  fortber  fact  li  that  wbw 
plaintiff  undertook  to  do  tbe  same  work  it 

proceeded  In  the  same  manner. 

Contract  Not  Violated. 

Our  conclusion  la  Ibat  defendant  bas  noc 
Tiolated  the  contract  For  pretending  to  a 
case  against  defendant^  plaintiff  must  rely 
upon  strained  Interpretations  which  the  con- 
tract will  not  bear,  and  tor  reinforcing  these 
more  than  doubtful  interpretations  It  must 
rely  upon  the  letters  of  Westmoreland  and 
upon  allied  verbal  admissions.  Tbe  court 
would  be  the  more  loth  to  condemn  defend- 
ant upon  these  letteis  of  Westmoreland  and 
alleged  verbal  admlsslonfl  from  tbe  fact  tbat 
in  every  one  of  Its  disputes  wltb  Westnuve* 
land  defendant  bas  been  found  to  be  In  the 
right  and  Westmoreland  in  the  wrong.  We 
refer  to  tbe  Scrlbner  rule,  to  the  mode  of 
computation,  to  the  location  of  tbe  pull  boats, 
to  the  six-lncb  timber,  and  to  the  fantall 
process.  We  are  Impressed  with  the  fact  tbat 
tbe  experts  wbom  plaintiff's  agent  took  into 
the  swamp  for  the  condemnation  of  defend- 
ant returned  a  verdict  In  favor  of  defend- 
ant and  tbat  tbe  unanimous  verdict  of  tbe 
experts  was  that  the  stumps  were  unusually 
low,  so  much  so  that  pialntitTs  learned  coun- 
sel have  sought  to  turn  that  circumstance  as 
a  weapon  against  defendant 

We  are  further  impressed  with  the  absence 
of  complaint  during  the  entire  time  of  tbe 
float  although  the  two  agents  of  plaintiff 
kept  close  watch.  The  timber  was  received 
and  measured  without  demur.  Tbe  tow  as 
to  which  plaintiff  made  complaint  had  not 
been  gotten  out  by  defendant  but  by  a  sub- 
contractor, Comeaux,  and  hence  what  fault 
there  bad  been  was  that  of  this  subcontract- 
or. Defendant  promised  to  Investigate,  and 
it  did  so,  and  found  that  tills  particular  tow 
had  been  gotten  out  under  difficulties.  (See 
testimony  of  Walker.)  Much  of  defendant's 
work  was  being  done  by  Bnbc<»itractors 
with  whom  defendant  settled  on  the  same 
basis  as  with  plaintiff.  Knowing  that  ^aln- 
tiff  was  keeping  close  watoh  over  its  work, 
and  knowing  that  Westmoreland  was  wide 
awake  to  tbe  rights  of  plaintiff  and  had 
in  tbe  past  manifested  a  disposition  to  exact 
rather  more  than  less  of  tbe  full  measure 
of  these  rights,  and  knowing  tbat  this  float 
which  reduced  enormously  the  cost  of  get- 
ting out  the  timber,  was  Its  golden  oppor- 
tunity to  reap  a  harvest  under  the  contract, 
defendant  would  hardly  have  Jeopardised  its 
position  by  the  penny-wise  and  potmd-foollsh 
policy  of  doing  things  that  would  Justify 
plaintiff  in  arresting  the  further  execntloa 
of  tbe  contract 

.  Amount  of  Damages. 
Plaintiff,  by  taking  up  and  going  on  with 
the  work  that  defendant  was  to  do  under  tbe 
contract  and  by  breaking  up  all  of  def«id- 
anta  anangemenm  and  ^r^arattona  for 
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cairylng  oat  the  contract,  has  pot  tbe  farther 
ezecatlon  of  the  cootract  by  defendant  ont 
of  the  qnesUon;  and  hence,  as  it  la  fonnd 
that  plalntllTa  salt  Trefl  groandless,  the  only 
ruualnlng  qnestion  Is  the  amoant  of  tiie  dan^ 
ages  to  which  defendant  Is  entitled. 

We  take  from  defendant's  brief  an  abbrevi- 
ated statement  of  the  damagea  aa  itemlaed  In 
the  an»w«r,  to  wit: 

'TFhat  said  inJnnctlbD  Is  wanton,  malidous, 
was  secured  wiuiout  right  or  excose,  and  hnd 

damaced   defendant  in  the  following  stiiii"'; 

"(])  In  the  sum  of  $25,000.  for  money 
expended  In  aecaring  pall  boats,  parapher' 
nalia,  etc.,  to  perform  aaid  cootract,  tbe  Hiime 
beins  withont  value  without  said  contract. 

"(2)  In  tbe  sum  of  $5,300.  expenses  incurred 
in  preparing  the  timber  for  floating,  by  deaden- 
ing, trailing,  cutting  roads,  cutting  down  timber, 
purchasing  float  boats,  making  pile  booms, 
CQtting  wood,  eta 

"(3)  Id  the  som  at  $10,000,  dne  for  timber  In 
rarioua  stages  of  Sfutlog,  some  being  ready  for 
floating  oat  of  the  swamps,  some  in  the  boom 
ready  ror  towing,  and  other  portions  of  It  ac- 
toaliy  in  the  boom  at  plaintifrs  mill  when  the 
injunction  issued. 

^*f4)  In  tbe  snm  of  $46375,  the  amoant  of 

Krofit  defendant  would  hare  realised  1^  float- 
ig  12.500,000  feet  of  timber  oat  of  the  swamp 
at  a  profit  of  $3.76  per  1,000. 

**(5>  Further,  that  under  the  terms  of  the 
contract  defendant  was  to  float,  during  five 
years  or  more,  sll  the  timber  in  large  bodies 
situated  on  Lake  and  Bayou  Dee  Allemands 
and  tiielr  tributaries,  working  until  all  was 
floated ;  that  it  would  have  taken  five  years  or 
more  to  pnll  all  said  tlml)er ;  that  it  would  have 
pulled  1.000.000  per  month,  or  60.000.000  during 
said  five  years,  at  a  profit  of  $1.50  per  1.00a 
makinic  a  total  of  $90,000,  which  was  prevented 
by  plalntiFs  active  violation  of  the  contract,  by 
Its  fallare  to  furnish  canals  and  pockets,  and  by 
tbe  illeeBl  issuance  of  the  injunction. 

"(6)  That  it  has  been  damaged  in  the  sum  of 
$2,647.60  on  account  of  the  failure  of  the  plain- 
tiff to  cut  the  canals  and  pockets  necessary  to 
keep  its  boats  busy ;  the  expense  of  maintaining 
them  when  Idle  being  the  sum  named. 

"(7)  That  Its  pull  boat  No.  1  was  idle  for 
86  working  days,  and  its  No.  2  was  idle  for  49 
working  days,  during  which  time  they  could 
have  pulled  1.700,000  feet  of  timber,  making 
$2,550  lost  thereby. 

"(8)  Tliat  plaintiff  la  actually  indebted  to  de- 
fendant in  the  snm  of  $24&88  for  logs  already 
ddfvered  to  them. 

TTIkat,  since  plaintiff  has  made  It  Impossible 
to  perform  said  contract,  defendant  should  be 
relieved  from  any  obligation  thereunder,  and 
that  It  should  recover  from  plaintiff,  and  from 
R.  H.  Downman  personally,  the  sums  recited. 

"(9)  Defendant  avers  Its  privilege  on  all  the 
logs  iudiciatly  sequestered,  and  that  it  is  entitled 
to  $10,000  attorney's  fees  and  expenses  Incurred 
in  attending  ooort 
"And  it  prays  accordingly." 

Plaintiff  excepted  to  any  evidence  being 
admitted  in  support  of  this  claim  for  dam- 
ages, on  the  grounds,  first,  that  tbe  aver- 
ments were  not  sufficiently  specific,  and  es- 
pecially that  It  was  not  shown  bow  tbe  pull 
boats  came  to  be  lost  to  the  defendants; 
second,  that  tbe  damages  claimed  were  too 
remote,  and  especially  as  to  future  profits, 
dependent  upon  contingencies;  and,  third, 
that  the  claims  were'  cmnulatlTe. 

It  is  needless  to  dlscnss  these  objections 
at  any  loigtb.  As  to  the  aTcrments,  th^  are 
clearly  snffldent.  As  to  the  profits,  tbe  mak- 


ing of  tbcan  waa  tbe  sole  motlTe  of  defendant 
In  entering  into  the  contract.  They  were 
the  sole  IndDcement  held  ont  by  plaintiff  to 
defendant  for  entering  Into  the  contract 
If  profits  snch  aa  these  are  ronote,  then  the 
inqniry  would  be  pertinent,  whea  could 
proflta  flowing  from  the  breach  of  a  contract 
be  proximate?  Whether  the  proof  of  them  Is 
sufficiently  certain  to  serve  as  a  basis  for 
Judgment  Is  another  question.  As  to  tbe 
objection  of  cumulation,  It  Is  In  part  well 
founded,  but  only  In  part.  Tbe  matter  ap- 
pears to  ua  to  be  plain,  not  calling  for  dls- 
cnaslon.  On  all  timber  delivered  and  not 
paid  for  defendant  is  entitled  to  full  contract 
price.  On  all  timber  tbat  was  not  delivered, 
but  that  would  have  been  delivered  If  plain- 
tiff had  not  prevented  the  full  execution  of  the 
contract,  defendant  Is  entitled  tx>  full  contract 
price,  leas  whatever  further  expenses  it 
would  have  bad  to  incur  In  the  fulfillment  of 
tbe  contract.  To  Illustrate:  For  the  logs 
already  at  tbe  mill,  and  not  yet  paid  for, 
defendant  Is  entitled  to  claim  tbe  full  con- 
tract price.  For  those  logs  as  to  which  tbe 
sole  remaining  expense  waa  tbe  towing,  de- 
fendant is  oitltied  to  claim  full  contract 
price,  less  cost  of  towing.  For  tbe  trees  cnt 
down,  but  not  floated  out,  defendant  Is  en- 
titled to  claim  full  contract  price,  less  cost 
of  getting  out,  etc.  For  the  deadened  trees, 
defendant  Is  entitled  to  claim  full  contract 
price,  less  all  costs  except  that  of  deadening. 
For  the  green  timber,  defendant  Is  entitled 
to  full  contract  price,  less  total  cost;  that 
Is  to  say,  is  entitled  only  to  tbe  margin  of 
profit  Beyond  this  defendant  Is  entitled 
to  nothing.  In  computing  the  damage  tbe 
court  will  divide  tbe  timber  Into  these  four 
categories,  and  allow  the  full  contract  price, 
less  the  amount  of  the  expenses  yet  ronaln- 
Ing  to  be  Incurred  In  order  that  tbe  contract 
price  should  be  due. 

Plaintiff  contends  that  defendant  is  en- 
titled to  nothing,  not  even  for  the  money  ex- 
jiended  In  deadening  tbe  trees,  and  on  tbe 
3,000  odd  logs  already  afioat  and  In  various 
stage  of  delivery,  of  all  of  which  plaintiff 
profited.  The  argument  la  that  defendant 
was  losing  money,  and  would  have  gone  on 
losing  money,  and  was  secretly  glad  of  pat- 
ting an  end  to  tbe  contract  This  argument 
Is  at  variance  wltb  the  allegation  of  tbe 
petition  that  tbe  price  of  the  contract  was  a 
high  price.  If  for  pull-boating  the  price  was 
high,  bow  much  the  higher  was  It  for  float- 
ing, which  Is  admittedly  a  very  much  cheaper 
process.  There  can  be  no  serious  question 
that  the  flood  was  a  golden  opportunity  to 
defendant,  and  that  defendant  was  actually 
engaged  in  making  the  most  of  It  when  tbe 
Injunction  was  sued  out. 

Plaintiff  argues  that  Coguenhem  admitted 
that  bis  company  was  losing  money.  Tbe 
facts  In  that  regard  are  these:  In  Etecembcr, 
1901,  at  the  beginning  of  the  execution  of 
tbe  contract  Coguenhem,  In  appealing  for 
a  aettlMnen^  oaed  the  expression  that  he  bad 
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been  execntlng  the  contract  faltbfully  "to 
the  extent  of  a  Jobs  to  ourselves;"  and  at 
souie  other  time,  not  fixed,  be  said  to  Dallas 
that,  owing  to  the  frequent  Intermptloos  he 
was  having  In  his  work,  he  was  losli^ 
money ;  and  at  one  of  the  conferences  he 
safd  be  was  losing  money.  We  find  nothing 
In  all  this  worth  dwelling  upon.  Business 
men  not  nnfreqnently  complain  of  their  los- 
ing money,  when  they  do  not  know  whether 
they  are  or  not,  and  really  do  not  mean  to 
make  any  serious  assertion  on  the  subject 

It  may  be  well  to  notice  here  a  charge 
made  in  the  oral  argument,  and  repeated  In 
the  brief,  that  defendant  "doctored"  its  books. 
An  expert  accountant  in  the  employ  of  plain- 
tiff ppent  a  week  on  the  books,  and  If  there 
had  been  anything  wrong  about  them  the 
matter  could  hare  been,  and  no  doubt  would 
have  been,  called  to  the  attention  of  this 
court.  The  sole  facts  upon  which  the  charge 
Is  founded  are  that  the  bookkeeper  trans- 
ferred certain  Items  from  the  operating  ex- 
penses account  to  the  Investment  account; 
and  that  this  was  done  after  the  books  had 
once  been  brought  Into  court  and  examined 
by  plaintiff  and  had  been  returned  to  defend- 
ant But  the  books  were  not  returned  to 
defendant  until  every  account  In  them,  by 
order  of  the  court,  had  been  closed  by  the 
clerk  of  court  In  red  Ink ;  and  the  changes 
In  question,  three  In  number,  were  entered 
below  these  red  marks,  and  as  a  matter  of 
convenience. 

Coguenhem,  Walker,  and  plalntlflTs  book- 
keeper, Winchester,  put  at  25  cents  the  cost 
of  towing  the  timber  after  It  Is  brought  out 
of  the  swamp.  Plaintiff  would  make  this  cost 
out  to  be  76.4  cents  by  asking  Winchester 
whether  all  amounts  charged  to  the  steamers 
HIchmond,  Bertha  C,  Rnth,  Armead,  Naomle, 
and  Edna  D.  were  not  for  towing,  and 
whether.  If  the  towing  cost  $9,700.26  and  the 
number  of  feet  towed  was  12,691,645,  the  cost 
would  not  be  76.4.  Where  the  counsel  got 
the  figure  of  $9,700.26,  the  court  is  not  In- 
formed. The  court  has  searched  In  vain  In 
the  nnlndexed  volume  5,  containing  the  books 
of  the  defendant  company,  for  it  But,  as- 
suming that  it  represents  the  amount  figuring 
against  Raid  boats  on  the  books,  nothing 
shows  that  the  only  towing  the  boats  did  was 
of  timber.  As  the  witness  observes  to  crose- 
examlnlng  counsel: 

"You  are  assuming  all  the  time  this  amount 
only  represents  the  towing  of  timlwr." 

Walker  testifies  that  the  first  year  the 
defendant  made  69  cents  and  the  .second 
year,  $1.40,  and  the  third  year,  $1.11,  or  an 
average  of  $1.16,  profits  per  thousand  feet  of 
timber.  Gonnsel  point  out  that  on  the  basis 
of  this  computation  defendant  would  have  re- 
alized $14,722.30  of  profits  In  the  22  monUis 
the  defendant  was  operating,  whereas  Win- 
chester, defendant's  bookke^r,  shows  that 
the  profits  amoanted  to  only  $6,251.38.  The 
comptitatlon  made  by  Walker  Is  founded  on 
actual  flgnrea,  and  hence  cannot  be  as  far 


out  of  the  way  as  counsel  would  here  con- 
tend ;  and,  as  the  court  proposes  to  rely  tty 
some  extent  on  Wallcer*8  computation,  a 
few  words  explanatory  of  why  the  compari- 
son here  made  by  counsel  is  misleading  may 
not  be  out  of  place.  The  two  figures  do  not 
stand  for  the  same  thing.  Winchester  at  the 
end  of  defendant's  operations  deducts  the- 
llabllltles  from  the  assets  and  finds  the  alwve 
balance.  Walker  takes  jio  account  of  capital 
stock,  or  Interest  on  money  Invested,  or  of 
salaries  of  officers,  but  takes  simply  the  actu- 
al cost  of  oi}eratlng  the  pull  boats,  and  allows 
$10  per  day  for  wear  and  tear,  and  deducts 
this  from  the  contract  price  for  the  timber. 
If,  from  the  result  brought  out  by  bis  mode 
of  computation,  there  be  deducted  the  $5,350- 
of  the  capital  stock,  and  the  salaries  of  the 
officers,  his  figures,  instead  of  being  much  out 
of  the  way  will  be  found  to  correspond  a]>- 
proximately  with  those  of  Winchester. 

By  this,  however,  we  do  not  mean  to  Imply 
that  the  result  found  by  Winchester  is  cor- 
rect ;  for  it  represents,  as  we  understand, 
nothing  more  than  the  general  result  on  the 
books,  and  leaves  out  items  that  onght  to 
appear,  and  Includes  others  that  ought  not 
to  figure.  For  Instance,  as  counsel  well  point 
out  in  their  brief.  It  puts  on  the  credit  side 
the  full  amount  expended  on  the  pull  boats 
as  representing  their  present  value,  whereas  a 
deduction  of  $10  per  day  should  be  mad^ 
which  represents  as  to  boat  No.  1  $2,0(X>, 
as  to  boat  No.  2  $1,600,  and  as  to  boat  No^ 
3  an  amount  we  have  not  the  time  to  look  I^» 
In  the  record.  We  assume  here  that  the 
wear  and  tear  on  the  boats  la  $10  per  day, 
even  when  idle.  And  on  the  debit  side  it  in- 
cludes one  Item  of  $400,  loss  lucurred  in  tow- 
ing a  barge  for  the  plaintiff  company,  as  a 
matter  outside  of  the  contract  There  may 
be  other  Items  pro  and  eon.  The  books  of  tfa» 
defendant  company  are  copied  In  the  tran- 
script in  such  shape  as  to  be  a  sealed  book  to 
the  court,  except  In  so  far  as  referred  to  by- 
page  In  tike  brleft. 

We  do  not  agree  with  counsel  for  piaintUT 
that  from  the  assets  of  defendsnt  th& 
amounts  due  by  ttie  subcontractors  should  be- 
stricken  ont  as  bad  debts.  The  money  had 
been  upended  in  the  partial  execution  of  sub- 
contracts whl<di  the  Injunction  put  an  end  to;, 
non  constat  that  It  would  not  have  been  paid, 
bad  plaintiff  allowed  the  subcontracts  to  be- 
fully  executed. 

The  point  Is  of  no  great  importance,  how- 
ever, as  the  court,  in  the  oomputatitm  of  de- 
fendant's future  profits,  does  not  propose  to- 
guide  itself  by  the  amount  of  tbe  profits  real- 
ized under  tbe  contract  In  so  far  as  oecuted,. 
To  do  so  would  be  manifestly  unsafe.  For- 
the  execution  of  this  large  and  important  con- 
tract, having  five  years  or  more  to  run,  de- 
fendant had  to  build  from  the  ground  up,  had 
to  organize  a  system  of  labor  for  operation 
in  an  nnlnliabited  country,  and— a  by  no- 
means  Insignificant  consideration— bad  to- 
contend  with  the  slowness  and  default  of.' 
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plaintiff  In  famishing  tba  canals  and  pockets 
In  which  to  operate,  and  with  the  reluctance, 
tardiness,  and  failure  of  plalutlCT  to  famish 
a  sufficiency  of  rafting  materials.  The  re- 
suite  at  the  Inception  of  the  execution  of 
eseb  a  contract,  and  under  the  circumstances, 
cannot  be  taken  as  a  safe  criterion  of  what 
the  results  would  have  been  In  the  latter 
yeaiB  of  the  cratrac^  and  especially  during 
tbe  float 

Eren  then,  however,  If  all  the  expenses 
which  defendant  had  incurred,  up  to  the  date 
<tf  the  Injunction,  upon  the  timber  and  In 
preparing  the  swamp  for  floating  (all  of 
wbich  It  was  jet  out  of  pocket),  be  added  to 
tbe  assets  side  of  the  balance  sheet,  some 
considerable  profit  wonid  be  shown.  Orant- 
Ing  that  defendant's  exhibit  showing  fl8,- 
518.79  is  to  a  great  extent  incorrect,  still 
tbere  would  be  a  considerable  profit* 

Amount  of  Profits. 

J.  H.  Smith,  swamper  for  13  years,  thinks 
Hut  to  get  out  timber  by  floating  from  a 
iwanip  like  tbe  Paradls  swamp,  with  a  lake 
la  front  and  a  sea  marsh  on  two  sides, 
aagbt  not  to  cost  more  than  $2  per  thousand 
at  tbe  outside.  This  means  to  get  the  timl>er 
out  Into  the  lake,  not  including  tbe  cost  of 
nfting,  nor  of  deadening.  Witness,  the  same 
■eason,  got  2,400  trees  with  16  men  in  the 
Epace  of  six  weeks;  2,100  for  himself,  and 
3iM  for  another. 

Jobn  Constant  was  getting  out  timber  for 
defmdant  In  the  Paradis  swamp  at  $2  per 
tboosand  when  the  Injunction  came,  and 
would  have  continued  at  the  price  but  for  the 
iDjcndlon. 

Geo.  Vincent  had  been  engaged  in  the 
swamping  bnslness,  pull-boating  and  floating, 
for  the  last  15  years;  not  done  a  great  deal  of 
floating;  floated  in  Atohafalaya  swamp  in 
1SS4  and  1903;  went  over  Paradis  swamp; 
tvald  pull  tbe  timber  for  $3-50  per  thousand; 
H  would  t>e  an  outside  figure.  That  Includes 
all  expenses  for  preparations,  interest  on 
money  invested,  and  everything.  The  timber 
ronld  be  gotten  out  by  floating  at  $2  to  $2.50; 
tbe  latter  being  an  outside  figure.  The  Para- 
dis swamp  is  an  easy  one  to  float 

Haley  Cotton,  swamper  since  1886,  has 
floated  and  pull-boated.  E'xamlned  Paradis 
swamp.  Timber  could  be  floated  for  about 
fZ  The  timber  already  deadened  could  be 
fratten  out  at  a  cost  of  $1.50.  Has  run  a 
pall  boat  off  and  on  for  nine  years,  and  regu- 
larly for  tbe  last  five  years.  Pulling  the 
timber  would  cost  $3.50  to  $4.  including  every- 
thing. Got  out  6,000  trees  for  himself  same 
season,  averaging  700  feet;  floated  two 
months  and  bad  35  men  employed. 

Gos.  Drew,  sawmill,  lumber,  and  swamping 
baslness  since  1882,  also  president  of  hank, 
risited  Paradis  swamp.  Timber  could  be 
floated  at  $2.50  per  thousand.  Timber  aver- 
afced  19  to  20  inches,  and  would  mn  500  to 
BOO  feet.   His  estimate  Indndes  rafting. 


F.  J.  Nnttall,  timber  estimator  for  F.  B. 
Williams  &,  Co.:  Williams  paid  $3  per  thou- 
sand for  floating  timber  In  1803.  This  in- 
cludes deadening,  trailing,  and  fioatlng. 

Ebnlle  Angelo,  engaged  in  swamping  busi- 
ness since  1890,  owns  three  pull  boats,  and 
has  both  floated  and  puII-t)oated  by  contract 
His  cost  of  floaUng  In  1903  ranged  from  $2.10 
to  $2.25.  Paradis  swamp  should  be  fioated 
for  less,  because  there  would  be  less  trailing; 
say  for  $2. 

G.  O.  Walker,  experienced  swamper,  ex- 
amined Paradis  swamp.  He  estimates  cost 
of  fioatlng  at  $2  and  of  pull-boating  at  $3  to 
$3.50. 

John  Sanders,  experienced  In  swamping: 
Considering  tbe  openness  of  Paradis  swamp^ 
It  would  cost  less  than  $2  to  float  tbe  timber 
out 

John  Sanders,  experienced  In  swamping: 
Considering  the  openness  of  Paradis  swamp, 
it  would  cost  less  than  $2  to  float  Con- 
stant, Bell,  and  Williams:  To  float  timber 
at  $2  per  thousand. 

Winchester,  testifying  from  the  books  of 
the  defendant  company,  shows  that  comput- 
ing a  day's  work  for  one  man  as  one  man, 
tbe  number  of  men  employed  and  the  number 
of  logs  floated  out  by  defendant  were  as 
follows: 

"April  7,  8  men  floated  58  lofrs. 

"April  8,  18%  men  floated  125  log^ 

"April  9,  15  men  floated  113  logs. 
.    "April  10,  13  men  floated  108  logs. 

"April  11,  181^  men  floated  60  lojts. 

"April  13,  27  men  floated  128  lofcs. 

"April  14,  21  men  fioated  118  Iocs. 

"April  15,  23%  men  floated  180  logs. 

"April  16,  25  men  floated  105  log». 

"April  17,  33%  men  floated  136  logak 

"April  18,  27  men  floated  125  loi^s. 

"April  20,  34  men  floated  171  loss. 

"April  21,  39%  men  floated  235  logSk 

"April  22,  40  men  floated  166  logs. 

"April  23,  47%  men  floated  161  logs. 

"April  24,  45  men  floated  199  logs. 

"April  25,  42  men  floated  219  logs. 

"Or  475  men  floated  2.407  logs. 

"These  floaters  averwed  $2  ner  day.  Including 
board,  making  $^.  On  the  basis  of  350  feet 
to  a  log,  it  would  make  842,450  feet,  and  cost 
$1.12  per  thousand ;  on  the  basis  of  300  feet  to 
a  log.  It  wonld  cost  $.31  per  thousand.  To  each 
of  which  25  cents  per  thousand  should  be  added 
for  towing. 

"It  wonld  thus  cost  $1.37  and  $1.66  per  thou* 
sand  delivered  at  the  mill,  respectrnly,  as  the 
ioga  averaged  800  or  850  feet"^ 

The  same  witness,  testifying  from  defend- 
ant's books,  shows: 

That  from  March  17  to  March  30, 
1003.  pnll  boat  Ko.  1,  operating  In 
Paradis  swamp,  pulled  541  Xoga, 
making  334,879  feet,  representing 
under  contract  price  $!l,S41  85 

That  the  towing  of  this  co8t..$  S3  00 

The  deadening,  etc   844  00 

Deterioration  on  pull  boat  at 

$10  a  day  for  14  days  140  00 

  1.068  53 

Profit   $  773  £2 
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— or  a  cost  of  $2.30  per  thousand  for  pulling. 

Walker  testifles  that  the  cost  of  running 
a  pull  boat  Is  as  follows: 

laiginetf,  92.50;  fireman,  fl.SO;  wire  guid- 
er.  $1JS0;  boomer,  $2;  wood  passer,  $1.60; 
-whistle  blower,  $1.50;  chain  gang  foreman, 
$2.r)0;  four  men  under  him,  at  $1.50,  each,  $6; 
board  for  each  at  50  cents  per  day,  $5.50; 
fuel.  $7;  wear  and  tear.  $10.  Total  dally  of 
running  boat,  $41.50. 

That  the  boat  will  pull  40  logs  per  day, 
averaging  700  feet,  or  28,000  feet,  making  the 
cost  of  pulling  $1.50  per  thousand.  That  the 
other  expenses  on  the  timbw  are  the  deaden- 
ing and  getting  the  timber  ready  for  pulling, 
cutting  up  roads,  and  the  towing,  amounting 
to  $1.05,  which,  added  to  the  $1.50,  makes 
$3.45,  the  total  cost  of  getting  the  timber  out 
by  pulling. 

Defendant  had  a  contract  with  Oommeanz 
for  getting  oat  the  timber  of  Islands  Nob.  2 
and  3  at  $3.50  per  thousand.  Cora  me  a  ux  was 
going  on  with  the  contract,  and  was  well 
advanced  with  It,  when  the  injunctloa  stop- 
ped him.  The  further  cost  to  defendant  np- 
tblB  timber  would  have  been  the  towing,  or 
25  cents  per  thousand. 

The  moment  defendaofB  hands  were  tied 
up  by  the  Injunction  plaintiff  took  up  the 
woA  where  defendant  had  left  off,  and 
went  on  In  precisely  the  same  manner,  hir- 
ing some  of  the  same  men,  and  even  using 
for  B  while  defendants  camp  boats;  and  after 
the  water  had  subsided  plaintiff  went  on 
with  the  pulling  process.  Plaintiff,  In  re* 
buital,  offered  to  prore  what  had  been  to 
It  the  cost  of  the  votk,  and  tbe  court  ruled 
out  the  evidence,  on  the  ^und  that  it  was 
not  properly  rebuttal.  In  this  we  think  the 
court  erred.  But  the  error  is  not  of  sufficient 
Importance  to  necessitate  a  remanding  of  the 
case,  since  it  could  not  affect  the  result  The 
evidence  Is  so  overwhelming  as  to  what  the 
outside  expense  of  floating  timber  should  be 
that  any  resnlta  of  its  own  which  plaintiff 
might  show  to  tbe  contrary  would  have  to 
be  attributed  to  its  Inexperience  In  the  busi- 
ness. The  court  will,  moreover,  make  allow- 
ance for  tbe  evidence  by  adopting  the  highest 
figure  testified  to  by  any  of  tbe  experts,  and 
that  is  $3  floating  and  f4  for  pull-boating. 
This  Includes  the  cost  of  deadening  and  raft- 
ing, leaving  to  be  added  only  the  cost  of 
towing,  shown  to  be  25  cents  per  thousand. 

On  the  pull-boating  defendant  Is  entitled 
to  a  profit  of  $1.25  per  thousand,  and  on  the 
floating  to  a  profit  of  $2.25  per  thousand. 

That  a  large  quantity  of  timber  had  been 
deadened,  both  in  the  Paradis  swamp  and 
in  Islands  Nos.  2  and  3,  there  is  no  question. 
As  fixing  the  exact  amount  of  this  timber 
there  is  practically  only  tbe  testimony  of 
Walker;  but,  that  testimony  being  uncon- 
tradicted, there  is  no  good  reason  for  not 
accepting  It  He  says  that  23,000  trees  had 
been  deadened  and  paid  for  by  defendant  In 
the  Paradis  swamp,  and  7,500  by  Cemmeaux 
w  iBlanda  Kob.  2  and  3;  that  "about"  4.000 


bad  been  taken  out  of  the  Paradis  swamp 
and  1,500  from  tbe  Islands  Nob.  2  and  8. 
We  will  fix  at  18,000  and  6,000,  reapectlyely, 
the  number  of  deadened  trees  still  In  the 
two  swamps  on  the  day  of  the  Injunctloa; 
and  we  will  fix  the  average  number  of  feet 
per  tree  at  650  for  the  Paradis  swamp 
and  250  feet  from  tbe  Islands  Nos.  2  and  3. 
Walker  testifies  that  defendant  would  liave 
floated  out  all  this  deadened  timber  dnrlng 
the  float  Slid  we  tblnk  It  would  be  p»fectly 
safe  to  conclude  that  defendant  would  have 
floated  at  least  one-balf  of  It 

With  respect  to  the  deactened  timber  la 
the  Paradis  swamp  the  matter  stands  as 
follows: 

Eighteen  thousand  trees,  averaging  650. 
one-balf  equals  6.850,000  fleet  at  $2.25  per 
thousand,  equal  $13,162JS0. 

With  respect  to  the  deadened  timber  from 
Islands  Nos.  2  and  3,  the  matter  stands  as 
follows: 

Five  thousand  trees,  averaging  260  feet 
one-half  equal  62S.000  feet  On  this  tim- 
ber, however,  defendant  could  not  have  reaI-_ 
Ized  more  than  $1.25  per  thousand,  as  tbat' 
was  the  margin  of  bis  profit  under  bis  sub- 
contract with  Oommeaux.  This  would  fix 
the  amount  of  this  item  of  damages  at 
$781.25. 

The  contract  of  defendant  had  three  years 
and  one  month  more  to  run,  and  there  was 
enough  green  timber  in  the  Paradis  swamp 
alone  to  have  kept  the  bonts  of  defendant  oc- 
cupied during  this  entire  time.  During  the 
contract  one  pull  boat  was  In  operation  83 
days,  another  403,  and  the  third,  118  days, 
making  a  total  number  of  days  for  the  three 
boats  of  604.  They  pulled  10,616,003  feet  or 
17,410  feet  per  day  for  each  boat  or  52,2d0  per 
day  for  the  three.  Allowing  20  worfdng  daya 
to  tbe  month,  and  the  mouthiy  capacity  of  tbe 
boats  is  1,044,000.  If  we  assume  that  the 
boats  would  do  no  more  than  supply  the 
mill,  we  have  1,000,000  per  month,  which  la 
tbe  capacdty  of  the  mill,  or  87,000,000.  for 
tbe  nnei^lred  term  of  the  contract  whicb, 
at  $1^  per  tbousand  would  amount  to  $40,- 

25a 

The  foresoing  r^resenta  tbe  naked  profit 
an  the  timba  standing  In  the  swanm.  On 
that  part  at  tbe  timber  which  was  in  course 
of  delivery  defendant  as  already  explained. 
Is  oititled  to  recover,  in  addition  to  the  nak- 
ed profits,  whatevOT  part  of  the  cost  of  de- 
livering the  timber  bad  already  beoi  expend- 
ed. For  Instance,  on  tbe  timber  already  de- 
livered, but  not  yet  paid  for,  the  amount 
which  defendant  is  entitled  to  recover  la 
$5.50.  or  full  contract  price,  and  not  merely 
the  naked  profit 

Under  the  writ  of  JiuUcial  sequestration 
the  sheriff  of  the  parish  of  St  Charles  seized 
800  logs  in  booms  and  300  on  the  edge  of  the 
swamp;  the  sheriff  of  the  parish  of  La- 
fourche seized  2,282  logs — a  total,  between  the 
two  BherUra,  of  8|882  logs. 


Digilized  by 


Google 


U.)       DBS  ALLBMANDB  LUHBBB  CO.    UOBGAN  CITT  TIlCBiBB  Oa  858 


It  Beans  Qiat  cm  tbe  day  Itself  that  the 
lojimctlui  was  srared  a  Btorm  scattered  the 
logf  OTer  tbe  lake  and  sea  marsh,  and  a  great 
many  oC  them  -were  lost  and  could  not  there- 
after be  counted.  Plaintiff  had  a  consider- 
able number  of  these  gathered  up  and  nsed 
tbem.  Mayer,  a  few  days  after  the  service  of 
tbe  lojmictlon,  made  an  effort  to  count  the 
logs,  and,  counting  them  as  b&A  he  could,  he 
ftnind  S.210,  whereof  l^SZ  were  tn  Ck>m- 
meanx's  canal. 

Walker  testifies  that  from  the  Faradls 
nramp  8,422  logs  were  gotten  oat  during 
Ibe  float;  that  of  these  there  had  been  de- 
UTered  at  the  mill  at  the  time  of  tbe  IdJuiw- 
tlon  1487,  leaving  2;225  boomed  In  different 
places  In  the  swamp;  that  there  were  466 
logB  In  the  mill  boom,  which  were  never  meas> 
nred  or  paid  for  by  plaintiff,  bat  were  meas- 
tmd  Mayer  and  showed  an  arerage  of 
Sao  f^  per  log,  or  167.760  feet 

Walker  testlfles,  further,  tbat  700  to  800 
ef  tbe  trees  that  bad  beoi  cat  down  and 
IH^red  for  pollli^  were  left  In  the  swamp, 
la  another  part  of  bis  testimony  be  fixes 
number  of  these  logs  at  1.000;  These 
logs  not  yet  floated  out  were  never  counted, 
and  It  Is  not  certain  that  they  were  not  em- 
braced In  tbe  18,000  trees  for  which  allow- 
ance has  been  already  made,  so  that  the 
court  does  not  see  its  way  clear  to  allowing 
tnytblDg  on  them. 

Od  tbe  466  logs  in  the  mill  boom  plaintiff 
li  entitled  to  tbe  full  contract  price,  com- 
peted on  the  measorement  actnally  made  by 
Uayer;  that  Is  to  say,  (022.68. 

Adopting  the  seme  measurement  for  the 
2,225  logs  from  the  Paradls  swamp,  but 
not  yet  towed  to  the  mill,  and  we  have 
S01,000  feet,  which  at  the  contract  prices 
less  25  cents  for  towing,  equals  $4,206.26. 

Fixing  at  2G0  feet  per  log  the  1.182  in  the 
Gommeanx  canal,  and  we  taave  296,500  feet, 
which  at  the  contract  price,  less  25  cents 
for  towing,  gives  $1,651.87. 

What  loss  defendant  suffered  from  tbe  ftiU- 
ore  of  plaintiff  to  fully  comply  with  Its  con- 
tract to  furnish  canals  is  not  proved  with 
nfilclent  certainty.  It  is  shown  that  pull  boat 
Ko.  1  was  idle  for  20  working  days,  and  pull 
boat  No.  2  ft>r  48;  bat  tbere  Is  no  evidence 
that  tbi$  crews  of  these  boats  were  retained 
part  and  w^  not  employed  elsewhere  daring 
Ibis  tlme^  except  a  vague  statement  of  Goguen- 
bem.  In  connection  with  the  first  day  of  Idle- 
nesi  of  one  of  the  boats,  to  tbe  Effect  that 
be  did  not  dare  dlstdiarge  Us  labw.  The 
mar  and  tear  on  ttie  pull  boats  at  the  rate 
of  flO  per  day  during  the  idleness  of  the 
boats  Is  not  testified  to  positively  by  any  wlt- 
oess.  Winchester  Is  not  positive  oa  the  sub- 
ject, and  Kelso  virtually  demies  it,  or,  at  any 
rate,  had  not  had  soch  an  exgaieaot  with 
bis  pall  boats. 

Becapitnlatbic  m  talnilato  ttao  Items  as 
follows: 

4180^-88 


0)  Deadened  timber  in  Pbradis 
swamp,  18,000  trees,  averaging  660 
fe«t,  one-half  equal  5,860,000  feet, 
at  $2.26  per  thousand  $18,102  00 

(21  Deadened  timber  on  Island  Nos. 
2  and  8.  6,000  trees,  averasing  250 
feet.  1,250.000.  at  $1.25  per  thou- 
■aDd    781  26 

(fi)  Profits  ander  the  contract  during 
the  3  years  and  1  month  it  had  yet 
to  mn,  1.000,000  feet  per  month, 
daring  87  months,  at  $1.^  per 
thousand    46.250  00 

(4)  466  Iocs  at  the  mill,  averaging  860 

feet,  172,132,  at  $5.60   022  68 

(5)  2,225  logs-  In  Paradls  swamp 
booms,  averaging  360  feet  per  log, 
678,600  feet,  at  $2.25   4,206  25 

(6)  1,182  logs  hi  Commeaox  canal, 
averaging  260  feet   1,651  37 

Total   .$66,878  05 

From  that  deductions  must  be  made.  Had 
defendant  gone  on  with  fhB  contract.  It  would 
have  to  pay  tbe  salaries  of  Its  officers,  and 
would  have  lost  tbe  Interest  on  tte  monc^' 
Invested  In  Its  operating  outfit;  also  It  would 
have  had  these  profits  only  as  theiy  aocroed 
from  month  to  month. 

The  salaries  of  the  ofllcers  were  per  month, 
as  A>llomi; 

President  ......$      25  00 

Manager   7600 

Bookkeeper   ,   26  00 

Mayer,  agent.  $126  and  expenses,  say 

$26  per  month   160  00 

ToUl   $   275  00 

87  times  $275  equals  $10,176  00 

Interest  thereon  at  6  i>er  cent,  for 
one-half  of  87  months   848  88 

$11,028  88 

Putting  tbe  valne  of  the  outfit  at 
$19,000,  tbe  amount  at  which  Oo- 
gnenhem  offered  it  to  plaintiff,  and 
we  have  the  interest  on  this  amount 
at  6  per  cent,  for  8  years  and  1 
month,  which  equals   0^416  00 

Inasmnch  as  the  future  profits  of 
$46,250  are  payable  and^  bear  in- 
terest as  of  the  date  of  judicial  de-' 
mand,  May  25,  1903,  whereas,  had 
tlie  oontraet  fsontinned,  they  would 
have  accrued  only  fnnn  month  to 
month,  tbe  mean  Interest  from  the 
date  of  the  Judicial  demand  to  the 
date  of  the  terminatloD  of  the  con- 
tiact,  Jane  8.  1906,  at  6  per  cent, 
most  be  deducted,  via   8,468  76 

Total   $19,007  06 

Deducting  the  amount  from  tbe  $66,787.84 
leaves  $46382.01  as  the  amount  of  the  dam- 
ages. 

As  against  R.  H.  Downman  Indlvidnally, 
on  his  allied  liability  under  the  contract,  the 
Judgment  must  be  set  aside,  as  having  been 
rendered  without  Issue  Joined,  either  by  de- 
fault or  otherwise. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  in  so  far  as  it  condemns  R.  H. 
Downman  Individually,  as  a  party  to  tbe 
contract,  and  that  this  suit,  as  against  B. 
H.  Downman  individually  as  a  party  to  tbe 
ctmtract,  be  dlMnlssed  as  In  case  of  nmsult ; 
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that  said  Jn^ment  be  amended  by  IncreaBlng 
the  amount  thereof  to  $46,832.01;  and  that, 
aa  thus  amended.  It  be  affirmed,  witb  costs 
In  both  courts. 

On  Behearlnff. 

MONROE,  J.  By  the  order  granting  the 
rehearing  the  present  inquiry  is  "restricted 
to  the  question  of  the  quantum  of  damages 
to  which  the  defendant  may  be  entitled."  In 
the  opinion  heretofore  handed  down,  it  was 
said: 

"On  all  timber  that  was  delivered  and  not  paid 
(or  defendant  is  entitled  to  the  full  contract 
price.  On  4II  timber  that  was  not  delivered, 
but  that  would  have  been  delivered  if  plaintiff 
had  not  prevented  the  full  execution  of  the  con- 
tract, defendant  ia  entitled  to  the  full  contract 

Erice,  less  whatever  further  expense  it  would 
ave  had  to  incur  in  the  execution  of  the  con- 
tract." 

Proceeding  upon  this  basis,  and  consider- 
ing. In  slightly  different  order,  the  Items 
which  were  dealt  with  in  oar  former  <^lnIon, 
we  now  find  that  defendant  Is  entitled  to 
recover  as  follows,  to  wit: 

(1)  For  468  logs,  averaging  360  feet 
and  containing  167,700  feet  of  lum- 
ber, delivered,  at  $0.50  per  thou- 
sand (the  contract  price)  $    922  68 

(2)  For  2^225  logs,  averaging  360 
feet  and  containing  801.000  feet  of 
lumber,  collected  in  booms,  at  $5.60, 
less  25  cents  for  towing,  $6.25  per 
thousand    4,206  26 

(8)  For  1,182  logs,  averogine  250 
feet  and  containing  295,500  feet  of 
lumber,  collected,  in  Oommeauz 
canal,  at  $5.50,  less  25  cents  for 
towing,  $5.25  per  thousand   1,651  87 

(4)  For  9,000  trees,  averagine  650 
feet  and  containing  5,850,000  feet 
of  lumber,  which  defendant  would 
have  floated  from  Paradls  swamp, 
at  $5.50,  less  $3.85,  for  expenses, 
$2.15  per  thousand   12,667  50 

QS)  For  2,500  trees,  averaging  250 
feet  and  containhig  525,000  feet  of 
lumber,  which  defendant  would 
have  floated  from  Islands  2  and  8, 
at  $5.50,  less  expenses,  $1.25  per 
thousand    656  25 

(6)  For  cost  of  deadening  9,000  trees 
in  Paradis  swamp,  at  11  cents  per 

tree    990  00 

(7)  For  cost  of  deadening  2,500  trees 
on  Islands  2  and  3,  at  5  cents  per 

tree   125  00 

(8)  For  loss  by  reason  of  depreciation 
ID  value  of  plant  purchased  for  pur- 
poses of  contract   6,000  00 

$26,008  05 

1.  Item  1  is  undisputed  save  as  to  an  error 
In  oar  former  calculation  which  Is  now  cor- 
rected. 

2  and  3.  As  to  Items  2  and  3,  defendant's 
counsel  suggest  that  the  amounts  heretofore 
allowed  were  smaller  than  they  should  have 
been  and  did  not  conform  to  the  theory  of 
the  opinion,  since  the  logs  represented  In 
them  were  ready  for  delivery,  without  fur- 
ther expense  save  that  of  towing  to  the  mill, 
which  alone  should  have  be&x  deducted  from 
the  contract  price.  PlaintifTs  counsel,  on 
the  other  hand,  contend  that  the  deduction 


for  towing  should  be  76  cents  per  thousand, 
instead  of  25  cents  per  thousand,  and  rely 
upon  the  charge  "for  towing"  as  entered  In 
defendant's  books,  from  which.  If  those 
charges  were  applicable  ezclnsirely  to  the 
towing  of  logs,  it  would  appear  that  the 
counsel  are  correct  in  their  view. 

It  Is  not  alleged  that  any  oth»  expense 
was  to  be  Incurred  with  respect  to  the  logs 
In  question  than  that  of  towing,  and  the 
obvious  discrepancy  between  the  theory  of 
our  former  opinion  and  the  decree,  which 
was  the  result  of  mere  Inadvertence,  has  now 
been  reconciled,  as  suggested  by  defendant's 
counsel.  The  contention  of  plalntifTs  coun- 
sel falls  to  take  sufficiently  into  account  the 
evidence  which  has  been  adduced  to  the  ^ect 
that  the  boats  wnployed  by  defendant  In 
towing  logs  were  also  engaged  in  other  work, 
such  as  the  supplying  of  the  camps  with 
laborers,  provisions,  and  materials,  and  the 
towing  of  pull,  tug,  and  dredge  boats,  and  of 
barges  laden  with  fuel,  and  that  the  ^tire 
expense  was  charged  to  the  towing  account 
It  is,  however,  necessary,  fn  view  of  this 
testimony,  to  distinguish  between  the  expense 
of  towing  logs  and  the  other  expense  charged 
to  the  towing  account,  and  in  so  doing  we 
find  that  the  expense  of  towing  the  logs  ought 
not  to  have  exceeded  the  amonnt  which  we 
have  stated.  In  fact,  whilst  no  witness  who 
has  been  examined  has  undertaken  to  say 
that  such  expense  would  exceed  25  cents  per 
thousand  feet  of  lumber,  several  have  testified 
that  it  could  have  been  done  for  less,  and  we 
are  of  opinion  that,  in  point  of  fact,  it  wai 
done  for  less,  by  defendant. 

4.  Counsel  for  plaintiff  question  the  suffi- 
ciency of  the  testimony  of  the  witness  Walker 
as  to  the  number  of  trees  deadened  in  Paradls 
swamp,  and  loguire  why  the  court  should 
have  acc^ted  it  and  have  Ignored  the  tes- 
timony of  Gutekuntz,  to  whom  th^  refer 
as  an  experienced  professional  estimator  of 
timber.  The  answer  is  that  we  have  not  ac- 
cepted the  testimony  of  Walker  as  conclusive 
of  the  question,  but  only  to  the  extent  that 
it  commands  acceptance  by  Its  Inherent 
probability  and  the  support  of  other  testi- 
mony. We  have  first  deducted  from  Walk- 
er's estimate  of  the  total  number  deadened 
1,500  trees,  and,  after  deducting  from  the 
remaining  22,000  the  4,000  trees  removed 
prior  to  the  issuance  of  the  Injunction, 
including  the  2,225  placed  In  booms,  have 
taken  one-half  of  the  18,000  which  remained, 
or  9,000  trees,  as  the  number  which  we  are 
satisfied  that  defendant  would  have  floated 
from  Paradls  swamp.  Walker  testified  that 
his  object  was  to  deaden  a  season's  suj^ly  in 
advance,  which  we  take  to  be  a  credible  state- 
ment; and,  as  the  mill  turned  out  60,000  feet 
of  lumber  per  day,  and  would  have  con- 
sumed 22,000  trees,  averaging  650  feet,  In 
286  days.  It  would  have  been  improvident  not 
to  have  deadened  that  number. 

As  to  the  testimony  of  Outetmntx,  that 
witness  xtnderto(Ap  In  rqjily  to  a  question  asked 
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by  plaintiff's  counsel,  to  estimate  the  quan- 
tity of  timber  per  acre  in  Paradls  swamp, 
after  baring  stated,  wben  previously  Inter- 
rogated on  the  subject  by  defendant's  coun- 
sel, that  he  was  entirely  unable  to  make 
such  an  estimate.  We  tblnk  he  is  tbe  better 
Judge  ot  bis  own  capacity;  but,  taking  his 
estimate  as  made,  be  stated  that  Paradls 
swamp  would  "run"  about  8,000  or  10,000 
to  the  acre,  and,  on  cross-examination,  that 
he  was  not  prepared  to  deny,  if  any  one 
sbonid  so  testify,  that  it  might  mn  20,000 
feet  to  tbe  acre,  and  be  estimated  the  num- 
ber of  trees  at  from  16  to  18  to  the  acre, 
which  last  figure  would  call  for  from  11,700 
to  14,400  feet  to  the  acre,  as  the  trees  may 
hare  measured  650  or  800  feet  Elfert,  by 
whom  the  platntifF  was  represented  in  Para- 
dls swamp  whilst  defendant  was  operating 
there  and  afterwards,  upon  the  other  hand, 
testifies  that  there  were  from  10,000  to 
20,000  trees  deadened.  H«  says : 

"A.  Nearer  approxtmatlon,  I  think,  would  be 
12,000;  possibly,  15,000.  Q.  Possibly  20,000? 
A.  Possibly;  I  never  saw  the  lisL  I  never 
counted  the  trees."  etc. 

It  may  be  here  remarked  that  the  land* 
which  for  the  purposes  of  this  litigation  Is 
called  "Paradis  Swamp,"  appears  to  be  so 
called  as  representing  certain  tracts  (in  tbe 
midst  of  a  large  body  of  apparently  swamp 
land)  which  were  acquired  from  Edward 
Paradls  by  tbe  Bowie  Lumber  Company,  and 
by  that  company  transferred,  quoad  the  tim- 
ber, to  the  Dee  Allemanda  Company,  plaintiff 
herein.  Mr.  Downman,  who  is  president  and 
practically  owner  of  both  cofiipantes,  gives  the 
following  with  other,  testimony,  to  wit : 

"I  forjcet  the  exact  acreage  of  Paradls  swamp, 
some  2.000  acres,  though,  and  there  were  prob- 
ably 3.000  or  4,000  acres  back  of  Paradis  swamp 
of  timber,  with  timber  on  them,  that  might  have 
been  operated,  probably,  under  this  contract.** 

Tbe  deed  whereby  tbe  property  was  ac- 
quired, as  copied  lu  tbe  transcript,  purports 
to  convey  the  following  described  tracts,  viz. : 
Fractional  sections  13  and  24,  township  14, 
8.,  range  10  E.;  S.  W.  U  of  N.  W.  14  and 
N.  W.  %  of  S.  W.  %  of  section  6,  township 
14  S.,  range  20  E.;  W.  %  of  E.  ^  of  fraction- 
al section  33,  township  IS  S.,  range  10  E.;  S.  ^ 
of  N.  W.  J4  and  N.  %  of  S.  W.  %  of  section 
18,  township  14  S.,  range  20  E.;  N.  %  of  N. 
W.  %  of  section  18,  township  14,  S.,  range 
20  R;  6.  %  of  S.  E.  H  of  section  28,  S. 
%  of  B.  W.  %  of  section  27,  S,  %  of  N.  W. 

and  S.  ^  of  N.  E.  ^  of  section  24, 
E.  %  of  fractional  section  33,  all  in  town- 
ship 13  S.,  range  19  E.;  also  E.  of  E.  %  of 
section  6,  township  14  S.,  range  20  E.;  S.  W. 
%  of  N.  E.  N.  W.  %  of  S.  R  14,  N.  W. 
^  of  S.  W.  and  S.  E.  of  N.  W.  %  of 
section  6,  township  14  8.,  range  20  E. 

According  to  the  title  before  us.  therefore, 
no  land  was  acquired  In  section  84,  of 
township  IS  S.,  range  10  E.  We  Infer,  how- 
ew.  that  there  may  be  some  error  of  de- 
scription, and  i^lalntUTs  counsel  have  Incor* 


porated  in  a  lately  filed  brief  a  sketcb  upon 
which  the  whole  of  the  section  mentioned, 
save  N.  H  of  N.  E.  is  represented  as  in- 
cluded In  the  swamp  of  which  plaintiff  had 
control,  and  as  a  matter  of  fact  It  was 
upon  that  section,  as  also  upon  tbe  fractional 
E.  ^  of  section  33  (adjoining  to  tbe  west), 
and  upon  the  S.  %  of  S.  E.  %  of  section 
28  and  8.  ^  of  S.  W.  %  of  section  27  (ad- 
Joining  to  the  north),  that  defendant,  by 
plaintiffs  instructions,  operated  under  its 
contract.  In  the  subjoined  sketch  we  have 
shaded  only  the  tracts  called  for  by  tbe 
title;  but,  taking  those  which  plaintiff  as- 
sumed to  control,  It  seems  that  there  were 
in  tbe  Inmiediate  field  which  was  being  oper- 
ated when  the  injunction  was  issued  560 
acres  In  section  84,  80  acres  In  section  27, 
80  acres  in  section  28,  and  approximately 
S20  acres  in  fractional  section  S3,  making  a 
total  of  1,000  acres. 


* 

i 

7 

y 

1 

It  may  be,  on  the  one  hand,  that  all  of  this 
particular  land  did  not  contain  22  trees  to 
the  acre,  or  that  tbe  whole  of  it  was  not  oper- 
ated; but,  on  the  other  hand,  it  does  not  ap- 
pear that  any  one  knew  exactly  where  the 
lines  were,  and  it  is  not  improbable  that,  un- 
der the  plaintlCTs  Instructions,  defendant 
deadened  trees  on  land  vphicb  is  not  Included 
in  the  title  which  plaintiff  sets  forth,  there 
being,  as  we  should  Judge  from  the  maps 
filed  In  evidence  and  from  the  testimony.  In- 
cluding that  of  Mr.  Downman,  plenty  of  sur^ 
rounding  or  adjacent  swamp  which  bore  the 
name  of  Paradis,  though  it  may  never  have 
belonged  to  that  gentleman,  and  the  Instruc- 
tions under  which  defendant  acted  being  in 
substance:  "There  Is  Paradls  swamp.  Glo 
ahead  and  get  the  timber  out"  Upon  the 
whole,  we  find  no  sufficient  reason  for  doubt- 
ing that  22,000  trees  were  deadened  in  what' 
was  called  "Paradls  Swamp."  But  even  if 
it  were  otherwise,  it  would  not  affect  the  Im- 
mediate question  under  consideration,  which 
Is,  how  many  trees  would  the  defendant  have 
floated  Dst7  since  It  might  be  assomed,  for 
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the  purposes  of  that  question,  that  only  18,- 
000  trees  were  deadened,  a  number  which  is 
fairly  within  the  estimates  of  both  Ontdctrntz 
and  Elfert.  The  remaining  qnestlons  con- 
nected with  this  Item  are:  Could  the  de- 
fendant have  floated  9.000  trees  during  the  re- 
mainder of  the  high-water  period?  and,  if 
so,  at  what  expense?  The  Injunction  was 
served  on  April  27th,  and  plaintiff  tbereaftw 
floated  tlmbor  nnlil  about  June  1st,  though 
it  to  inobable  that,  daring  the  last  few  days, 
only  small  trees  were  taken  out  In  that  way. 
We  conclude  that  there  were  28  days  during 
whi(^  defendant  might  have  operated  to 
advantage,  and  within  that  time  it  would 
liave  been  necessary  for  it  to  have  floated  tim- 
ber at  the  rate  of  about  209,000  feet,  or  say 
S20  logs,  averaging  650  feet,  per  day,  in  order 
to  have  taken  out  the  5,850,000  feet  for  which 
It  Is  to  be  paid.  During  the  same  period  of 
bl^  water.  Smith,  a  disinterested  witness, 
with  16  men,  floated  1,600.000  feet  In  six 
weeka;  Vlncmt,  with  from  15  to  26  men, 
floated  6,000  logs  In  four  wedn,  dragging 
tiiem  el^t  or  nine  miles  by  hand;  and  others 
floated  tax  beyond  the  requirements  of  the 
oocadon  now  under  ccmidderallon.  It  ap- 
pears from  the  evidence,  too,  that,  conserva- 
tively meaklng,  l  man  wUl  float  4i  logs  per 
day,  and  that  in  tact  defendant  with  an 
ETerage  of  26  men,  floated  an  average  of  190 
loga  per  day  during  the  19  da^  from  April 
7th  to  April  25th.  and  that  on  April  21st. 
with  men  (days*  labor).  It  floated  285 
logs.  It  furttier  appears  that  defendant  had 
Increased  Its  force  to  something  over  100  men, 
and  had  arranged  for  a  fnrthor  Increase,  from 
all  of  which  we  conclude  that  it  Is  safe  to 
hold  that  It  would  have  floated  the  quantltr 
of  timber  stated  frmn  Paradls  swamp,  and 
also  as  many  as  %60O  small  trees  from  Is- 
lands Nob.  2  and  8.  As  to  the  ezi>ense: 
Smith.  Constant,  Vincent,  Drew,  Nuttall,  and 
Banders,  disinterested  witnesses,  testifying 
from  experience,  say  that  It  should  not  have 
amomted  to  more  than  |8  per  thousand,  at 
the  outside;  the  testimony  of  Nuttall  being 
that  F.  B.  Williams,  by  whom  he  was  em- 
ployed, had  floated  85.000  tree^  through 
eight  contractors,  at  $3  per  thousand,  from 
which  it  may  reasonably  be  Inferred  that 
there  was  a  profit  In  floating  at  that  price. 
Walker  and  Mayer  testify  that  the  actual 
expense  to  the  defendant  was  considerably 
under  92  per  thousand,  and,  whether  they  are 
correct  or  not  our  conclusion  Is  that  defend- 
ant made,  during  the  float,  practically  the 
flnt  pn&t  that  It  had  earned  under  Its  con- 
tract To  the  amount  of  (3.25  per  thousand, 
fixed  by  our  former  decree  as  the  cost  of 
floating  this  timber,  including  the  towage,  we 
have  added  10  cents  per  thousand  as  the 
cost  of  otHupIetlng  the  boom  wlilch  defendant 
had  begun  and  which  would  have  beea. 
necessary  to  hold  the  timber  as  It  accumulat- 
ed. 

6.  Ha.Tlng  given  our  reasons  for  holding 
that  defendant  ironld  have  floated  9^  treea 


from  Paradls  swamp  and  2.600  from  Islands 
Nob.  2  and  8.  It  Is  only  necessary  to  say,  In 
regard  to  the  item  S.  that  we  have  fixed  npon 
f  1J26  per  thousand  as  the  amount  to  wlilch 
defendant  is  entitled,  because  we  understand 
It  to  be  conceded  that  the  balance  of  tb» 
profit  goes,  or  would  have  gone,  to  a  om- 
tractor. 

6.  The  deadening  of  those  trees  In  Paradls 
swamp  which  we  have  not  found  that  defend- 
ant could  have  floated  inured  to  the  benefit 
of  plaintiff,  who  should  therefOTe  pay  the 
cost 

7.  The  same  as  to  the  trees  on  Islands  2 
and  8. 

8.  Our  re-examination  of  the  record  has 
led  us  to  the  conclusion  that  the  evidence 
adduced  affords  an  Insufficient  basis  tm  a 
Judgment  for  prospective  profits  predicated 
upon  future  operations  with  the  pull  boats. 
The  defendant  company,  like  the  plaintiff.  Is 
practically  owned  Yiy  a  tln^e  Individual  (Uan- 
uel  Goguenhem),  who  la  not  Inezpraienced, 
whether  In  business  generally,  or  In  the 
particular  business  out  of  which  this  litiga- 
tion arises.  In  the  course  of  his  testimony, 
he  says:  "I  have  been  pulling  timber  right 
along  .for  a  number  of  years.**  And  Mr. 
guenhem  had  associated  with  bim  from  the 
iMClnning,  as  his  8iq>erlntendent  and  swamp 
manager,  Mr.  Walker,  who  has  bem  operating 
In  swamps,  pulling  timber  and  floating  It  all 
of  his  life.  It  Is  therefore  saf6  to  say  that 
ndtiier  Coguenhrat  nor  Walker  had  anything 
to  learn  with  ri^rd  to  the  pwtion  of  the 
business  which  he  undwtook,  aitd,  having 
entered  into  the  ^ntract  with  plaintiff  with 
a  peif  ect  understanding  of  its  requirements, 
they  opnated  nndor  it  for  nearly  two  years, 
during  which  time  they  delivered  between 
12,000,000  and  18,000,000  feet  of  lumber,  for 
which  they  wa»  paid  promptiy,  as  the  de- 
liverles  were  made,  amounts  aggregating  $71,- 
SOO:  And  yet  uv  to  the  period  ot  the  float 
as  we  conclude  from  a  somewhat  laborious 
reconsideration  of  their  testimony  and  flnan^ 
cial  statements,  they  bad  made  do  mcmey,  or, 
at  best  hut  a  few  hundred  dollars.  It  is  In^ 
possible,  therefore,  in  cimddering  the  testi- 
mony of  the  different  witnesses,  and  bi  f<ri- 
lowlng  tile  calculatiCHis  by  which  they  show, 
on  paper,  a  profit  in  "pull-boating*  at  tills 
or  that  price,  to  escape  the  significant  fact 
that  after  an  actual  expoienoe  of  about  19 
months,  in  what  Is  said  to  be  an  easily  pulled 
swamp,  the  defendant  did  not  earn  that 
profit  And  we  cannot  disabuse  our  minds 
of  the  conviction  that  had  the  plaintiff  repu- 
diated its  contract  at  the  beginning,  and  had 
the  defendant  sued  for  the  proQ>ective  profits 
of  five  years,  instead  of  three,  we  should 
have  beard  the  same  testimony,  and  might 
1^>on  the  basis  of  that  testimony  have  found 
the  same  reasons  tot  awarding  jwoflts  for 
the  flrat  two  years  as  have  been  suggested, 
and  as  might  be  found,  for  awarding  pro- 
spective profits  for  the  last  three  years.  It 
Is  erident  howerer,  that  a  iudcmuit  render 
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ed  upon  that  basis.  In  so  far  as  concerns  tbe 
first  two  years  of  the  contract  would  have 
been  lamentably  unjust,  since  It  woald  have 
given  to  the  defendant  a  profit  which  Its  ac- 
tual subsequent  experience  has  demonstrated 
It  would  not  have  earned,  and  to  which, 
therefor^  It  would  not  have  been  entitled. 
"Who  can  assure  us  that  a  similar  injustice 
will  not  be  perpetrated,  should  we  now  con- 
demn plalntlCE  to  pay  the  proepectlTe  and 
theoretical  profits  which  are  here  claimed? 
Certainly  not  the  witnesses  upon  whom  de- 
fendant relleSf  for  their  testimony  is  as  appli- 
cable to  tbe  one  period  as  to  tbe  other,  and 
shows  aa  conclusively  that  defendant  should 
have  made  money  whilst  It  was  actually 
operating,  though  In  point  of  fact  It  made 
none,  as  that  it  should  or  would  have  made 
money  if  it  were,  or  had  been,  allowed  ac- 
tually to  operate  during  the  period  here  in 
question;  and,  as  that  testimony  would  have 
afforded  an  unsafe  basis  (or  a  judgment  in 
the  one  case,  so,  we  fear,  it  would  afford  an 
unsafe  basis  for  the  judgm^t  which  we  are 
asked  to  render  In  the  other.  It  is  said  that 
the  conditions  might,  or  would,  have  been 
different  during  the  tast  three  years  of  the 
contract;  but  It' was  for  the  defendant  to 
make  It  clear  that  there  might,  or  would,  have 
been  such  a  change  in  the  conditions  as  would 
have  enabled  it  to  accomplish  that  which,  in 
actual  experi«ice,  it  had  failed  to  accomplish, 
and  this  it  has  not  done.  We  find  from  the 
record  that  whilst  the  contract  was  In  force 
there  were  complaints  from  both  parties;  but 
until  plaintiff  filed  tbia  suit  neither  party 
considered  the  other  sufficiently  at  fault  to 
justify  any  particular  action,  and  we  see  no 
reason  for  holding,  either  that  defendant 
would  have  acted  with  respect  to  the  condi- 
tions  of  which  it  complained,  or  that  during 
the  balance  of  tbe  term  of  Its  contract  it 
would  have  found  no  cause  of  complaint,  nor 
has  our  recent  Investigation  convinced  us 
that  Its  failure  to  realize  a  profit  in  its  actual 
operations  is  to  be  attributed  eltber  to  a  l&ck 
of  time  for  pr^aratlon  or  to  anything  that 
was  done,  or  left  undone,  by  iriaintiff.  We 
are,  however  of  the  opinion  -Uiat,  In  this  view 
of  tbe  matter,  defendant  Is  entitled  to  recov- 
er  for  the.  loss  sustained  by  reason  of  tbe  fact 
that  It  made  an  outlay  of  money  for  tbe  pur- 
poses and  upon  the  faith  of  a  contract  which 
was  to  have  continued  for  five  years,  but 
which,  through  the  fault  of  plaintiff,  as  we 
have  held,  was  terminated  within  two  years, 
tbe  amount  of  which  loss  Is  to  be  measured 
by  tbe  depreciation,  up  to  tbe  date  of  the 
Institution  of  this  suit,  In  the  value  of  tbe 
property  of  plant  In  which  the  money  was  In- 
vested, consisting  of  pull  boats,  tow  boats, 
bouse  boats,  camp  boats,  pile  drivers,  barges, 
tools,  etc.,  all  valued  by  defendant,  for  the 
purposes  of  this  suit,  at  something  over  $21,- 
OOO,  though  It  appears  to  have  been  offered 
to  the  plaintiff  for  $19,000.  In  some  respects 
this  valuation  Is  manifestly  unreasonable,  as, 
tor  instance,  in  tbe  matter  of  pull  boat  1, 


which  was  purchased  by  defendant's  presl- 
d«it,  for  his  own  account,  for  $2,500  and 
sold  to  defendant,  within  a  few  days,  for 
$4,000,  and  is  now  valued  at  $7,61^.60;  this 
valuation  Including  all  the  wire  rope  with 
which  it  has  from  time  to  time  been  supplied, 
and  the  greater  part  of  which  has  been  worn 
out  in  the  service  In  whldi  the  boat  was 
engaged. 

Upon  tbe  other  hand,  a  portion  of  the 
plant,  such  as  the  house  and  camp  boats 
barges,  dinkles,  and  camps,  had  little  or  no 
value  save  for  the  purposes  of  the  particular 
contract  for  which  they  were  acquired. 
Without  lengthening  this  opinion  by  entering 
into  further  detail,  we  conclude  that  $5,000 
should  be  allowed  on  account  of  this  Item. 

For  these  reasons  It  is  ordered,  adjudged, 
and  decreed  that  the  judgment  heretofore 
rendered  In  this  case,  as  also  tbe  judgment 
appealed  from,  be  amended  by  reducing  the 
amount  thereof  to  $26,008.06,  and  that  tbe 
former  judgment  of  this  court  be  further 
amended.  In  that  defendant  and  appellee  Is 
now  condemned  to  pay  tbe  costs  of  the  ap- 
peal. It  is  further  adjudged  and  decreed 
that  In  all  other  respects  said  Judgment  last 
mentioned  be  reinstated  and  made  tbe  Una] 
judgment  of  this  court 

FROVOSTY,  J.  (dissenting.)  The  only  pos- 
sible claim  defendant  can  have  against 
plaintiff  Is  for  the  contract  price.  Hence  for 
putting  an  end  to  tiie  contract  the  only  pos- 
sible claim  defendant  can  have  against 
plaintiff  Is  for  tbe  contract  price,  less  the 
cost  of  delivery;  Ibat  Is  to  say,  tbe  margin 
of  profit  The  majority  opinion  finds  that 
this  margin  of  profit  Is  not  proven  with 
snfflclent  certainty,  and  yet  It  condemns 
plaintiff  to  pay  on  tbis  demand  $5,000.  If 
I  took  that  Tiew,  I  should  allow  only  nominal 
damages. 

But,  In  my  opinion,  we  need  not  go  outside 
of  tiie  judicial  auctions  of  plaintiff  to  find 
that  there  was  a  margin  of  profit  Plaintiff 
alleges  that  tbe  price  was  a  high  price.  A 
high  price  means  a  margin  of  profit  unless 
the  contractor  Is  Incompetait  ^nd  no  one 
pretends  to  say  defendant  was  not  hlgltlj 
competent 

The  execution  of  a  contract  of  pulling  and 
fioatlng  timber  has  to  deal  with  comparative- 
ly stable  conditions,  and  hence  the  testimony 
of  men  experienced  In  tbe  business  may  be 
relied  on  In  determining  the  cost  of  the  proc- 
ess; and  where  a  large  number  of  such  men, 
speaking  from  actual  experience,  testify 
positively  and  unanimously  to  the  margin  of 
profit  in  the  business,  a  court  of  Justice  may 
without  great  risk,  it  seems  to  me,  adopt  the 
conclusion  thereby  established.  In  this  as 
in  all  cases  of  damages  the  court  deals  In 
approximation.  It  fixes  an  amount  as  best 
it  can  under  the  circumstances.  The  conclu- 
sion is  not  likely  to  be  very  far  out  of  thd 
way,  and.  If  sllgiitly  so,  the  sufferer  but  pays 
tbe  penalty  of  his  own  act  In  violating  the 
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coQtraet,  and  baa  nobody  to  blame  but  blm- 

The  court  makes.  In  mj  opinion,  a  seriouB 
mistake  In  basing  Its  judgment  upon  the  re- 
sult of  the  first  two  years.  The  commence- 
ment of  the  execution  of  a  large  contract 
having  several  years  to  run  can  never  be 
taken  as  a  criterion  for  computing  profits  on 
the  contract  as  a  whole,  especially  where  the 
work  has  to  be  done  In  a  new  and  undevel- 
oi>ed  country  and  the  working  outfit  has  to 
be  built  up  from  the  ground.  To  compare 
great  things  with  little.  If  a  contractor  were 
to  undertake  to  construct  the  Panama  Canal, 
he  would  not  expect  to  make  a  profit  on  the 
first  years  of  bis  contract  And  neither  this 
court,  nor  any  court,  would  be  willing  to 
Judge  of  the  eventual  cost  of  the  Panama 
Oanal  by  what  the  work  there  has  coat  the 
govemm«it  thus  far. 

But  worse  tiian  this,  the  rec<M:d,  In  ray 
opinion,  fdiows  condusiTely  that  the  failure 
of  defendant  to  realize  a  larger  profit  is 
due  to  the  fault  of  the  plaintiff  In  not  fur- 
nishing the  Faradis  canal  promptly,  as  a 
rault  of  which  the  pull  boats  were  kept  idle 
on  large  expense,  and  in  furnishing  a  sballow 
and  crooked  canal  on  Island  No.  1  and  2, 
making  the  work  slow  and  ezpoislTe^  so  that 
In  effect,  the  majority  opinion  permits  plain- 
tiff to  take  advantage  of  Its  own  wrong  for 
defeating  defendant's  legitimate  demand. 


(117  La.) 
No.  15,981. 

POLICE  JURY  OF  CONCORDIA  PARISH 

v.  CAMPBELL,  Tax  Aasessor. 
(Supreme  Court  of  Louisiana.  Jane  4,  1906.) 

Taxation  —  Reduction  or  Absbssherts  — 

PowEBS  OF  Police  Jubt. 

The  police  jury,  as  a  board  of  reviewers, 
has  no  authority  to  reduce  assessments  of  Its 
own  motion,  in  the  absence  of  a  contest  the 
taxpayer. 

(Syllabos  by  the  Court.) 

Appeal  from  Tenth  Judicial  District  Court, 
Parish  of  Concordia;  John  S.  Boatuer,  Judge. 

Action  by  the  police  Jury  of  Concordia 
Parish  against  B.  P.  Campbell,  tax  assessor. 
Judgment  for  defendant,  and  plaintiff  ajK 
peals.  Affirmed. 

Samuel  Lucius  Elam,  for  appellaivt.  Nath- 
an Meredith  Calhotm,  for  appellee.  Walter 
Gulon,  Atty.  Gen.,  for  the  State. 

PBOVOSTT,  J.  This  suit  is  by  the  police 
Jury  of  Concordia  parish  against  the  assessor 
of  that  parish.  The  petition  alleges  that  the 
assessor  appraised  the  property  on  bis  roll, 
not  according  to  its  actual  cash  value,  as 
required  by  law,  but  according  to  an  agree- 
ment entered  Into  by  him  with  the  assessors 
of  neighboring  parishes,  whereby  a  scale  of 
values  suitable  for  the  neighboring  parishes, 
but  excessive  for  the  parish  of  Concordia, 
was  adopted;  and  that  petitioner,  by  resolu- 
tion, reduced  this  scale;  but  that  the  assessw 


lus  refused  to  recognize  the  reduction.  The 
prayer  la  that  the  court  declare  the  reduc- 
tion to  be  Just,  and  compel  the  assessor  to 

comply  with  It 

The  lower  court  sustained  an  exertion  of 
no  cause  of  action,  based  upon  the  following 
gromids,  among  othem:  that  the  police  Jury 
is  without  Interest  to  maintain  this  suit; 
and  that  the  reduction  is  not  alleged  to  have 
been  made  at  the  Instance  of  any  taxpayer, 
and  the  police  jury  is  without  authority  to 
reduce  araessments  of  Its  own  motion. 

The  exact  point  thus  presented  was  con- 
sidered by  this  court  In  the  case  of  Uulon 
OH  Company  v.  Assessor,  48  La.  Ann.  IKK), 
20  South.  1007.  where  this  court  said: 

"We  are  of  the  mdnion  tliat  in  the  matter  of 
the  correction  of  the  aflsesBmrat  of  individual 
cHizens  or  corporatlona,  the  board  is  authorized 
to  take  action  only  upon  a  sped&l  opposition 
made  by  the  partv  alleginR  himself  to  be  ag- 
grieved, and  that  a  swom  declaration  made  by 
Bim,  such  as  is  called  for  In  section  19  of 
the  act  (Art  1890,  p.  129,  No.  106)  is  re- 
quired as  essentially  ueoessnry  for  the  op- 
poses of  such  a  contest  before  the  board.  W0 
are  of  the  opinion  that  It  is  no  part  of  the 
duty  of  the  Doard  of  reviewers  to  vindicate 
the  wrongs  dther  actual  or  supposed,  ot  in- 
dividuals, and  take  more  Interest  In  their  af- 
fairs than  they  themselves  and  by  taking  ac- 
tion in  thejr  behalf  practically  dispense  the 
parties  from  declaring,  under  oath,  that  they 
have.  In  point  of  fact,  been  Injared  and  what, 
in  their  opinion,  and  what  the  extent  of  that 
injury  is,  and  enabling  thMn  to  obtain  relief 
through  the  voluntary  action  of  the  board  from 
which  they  had  cat  themselves  off  br  laches 
and  inaction." 

What  Is  here  said  has  reference  to  the  act 
of  1898,  and  not  to  the  act  of  1002,  under 
which  the  police  jnry  acted  In  this  case: 
but  It  has,  if  anything,  still  more  cogent 
application  nndw  the  latter  act  since  the 
only  change  made  by  the  latter  act  with  re- 
spect to  the  relative  powers  of  the  police 
Jury  and  the  assessor  is  that  it  requires  that 
In  cose  of  disagreement  between  the  two  the 
decision  of  the  assessor  shall  prevail;  where- 
as, under  act  of  1898,  the  decision  of  the 
police  Jury  was  to  prevail. 

Nor  does  the  above  decision  conflict  with 
State  V.  Tax  Collector,  39  La.  Ann.  635.  2 
South.  59.  What  was  there  said,  touching 
the  dual  function  of  the  board  of  reviewers, 
was  based  upon  a  certain  equalization  clanse, 
to  be  found  In  the  act  of  1882,  with  which  the 
decision  dealt  but  not  retained  in  the  acts 
of  1888  and  1902,  to  wit: 

"And  they  shall  also  equalize  the  assessments 
of  all  properties  of  like  character  and  relative 
value  witnin  their  respective  parishes."  Act 
No.  9Q,  p.  127,  I  24. 

The  "also"  In  this  clause  has  a  force  In- 
dicative of  a  second,  or  dual,  function. 

Nothing  equivalent  to  this  clause  Is  found 
in  the  Acts  of  ISBSand  1002;  although.  It  must 
be  admitted,  the  second  paragraph  of  section 
24  is  so  ambiguously  worded  as  to  lave  ft» 
leglslatlTe  Intention  somewhat  In  doubt  We 
think,  however,  that  the  appeal  to  the  courts 
which  the  paragraph  has  reference  to  Is  the 
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appeal  In  behalf  of  some  complaining  tax- 
pajrw.  The  language  is:  "aa  provided  In 
tbe  act";  and  the  only  appeal  to  the  courts 
"provided  in  the  act."  is  that  in  behalf  of  a 
complaining  taxpayer. 
Judgment  afflrmed. 


ai7  La.) 
No.  16,091. 
STATU  V.  BAMBa 
fSapieme  Goort  of  Louisiana.  June  4.  190S.) 
CaiiniiAi.  Law— Appeal— Ebtikw  —  Biu.  07 

EXCEFTIOHS— HOHIOIDB. 

The  roUng  of  the  trial  Judge  that  no  overt 
act  or  hottile  dononatratloD  has  been  proved 
to  his  satisfaction,  and  therefore,  that  bo  proper 
foandstloB  has  been  laid  for  the  admlasion  of 
proof  of  prior  communicated  threats,  previous 
difficulties,  or  the  dangeroos  character  of  the  de- 
ceased, is  reviewable  on  appeal,  wheu  all  tbe  evi- 
dence on  which  tbe  trial  judge  acted  is  brought  up 
b7  bill  of  exceptions;  but  such  roling  will  not 
be  disturbed  unless  It  be  made  to  appear  that 
the  judge  a  quo  has  abused  tbe  sound  leeal  dis- 
cretion vested  In  him.  State  v.  Feasell  (not 
ret  ofBciallr  reported)  40  South.  608,  reaffirmed. 

[Ed.  Note. — For  cases  In  point,  set  voL  26, 
Cent  Dig.  Homicide.  |  69&] 

(SrIlabDs  by  the  Court) 

Appeal  from  Third  Jndldal  District  Conrt, 
Parish  of  BienTille;  James  Bdward  Moore, 
Judge. 

Fed.  Ranibo  was  convicted  of  manslaugh- 
ter,  and  appeals.  AiSnned. 

Joseph  Bmb  Wlmberly  and  William  Chap- 
pelle  Bamette,  for  appellant  Waltw  Gulon, 
Attr.  G«n..  and  John  a  Theus,  Dlst  Atty. 
(Lewis  Gnlon,  ot  comud),  for  tbe  State. 

LAND,  J.  Etefendant  was  Indicted  for 
the  murder  of  one  Mitchell  Jackson,  was 
fooDd  gnllty  of  manslaughter,  and  was  sen- 
tenced to  Imprisonment  at  hard  labor,  for  the 
term  of  seven  years. 

Defendant  has  appealed,  and  relies  for 
reversal  on  a  single  bill  of  ezceptloQ. 

On  tbe  trial  the  defendant  offered  to  prove 
that  the  deceased  had  shot  five  other  negroes, 
and  i^aa  a  bad  and  dangerous  man.  The 
testimony  was  ruled  out  by  the  trial  Judge 
for  the  reason  that  no  overt  act  had  been  es- 
tablished. 

Philip  Matthews  was  the  only  eyewitness 
to  the  homicide,  and  he  testified  that  be  and 
the  deceased  had  gone  hunting,  and  were 
retomlng  along  the  road  toward  home  wbot 
tile  shooting  took  place. 

This  witness  stated  that  tbe  defendant  fir- 
ed from  tbe  Inside  of  a  field ;  that  there  was 
a  fence  between  the  parties  and  defendant 
was  standing  by  a  hickory  snag;  that  the 
first  shot  Btrack  the  deceased  in  the  left  side 
of  the  head  and  the  second  shot  stmck  bim 
In  the  right  aide;  that  after  tbe  shooting 
Qie  defoidant  got  over  the  fence  and  came 
to  where  the  deceased  was  lylnc  and  sti^ed 
there  ontU  the  wife  of  the  deceased  and  (me 
balah  Beott  anlTed. 


This  witness  further  stated  that  "the  first 
he  knew  the  defendant  shot  the  deceased 
from  the  field." 

In  his  per  curiam  the  Judge  said  that  Phil- 
ip Matthews  stated  that  the  first  Intimation 
he  and  the  deceased  had  of  the  [wes^ce  of 
the  defendant  was  the  firing  of  the  first  shot ; 
that  tbe  accused  reloaded  his  gun,  which  was 
a  single-barreled  breechloader  and  fired 
another  shot  into  the  side  of  the  deceased; 
that  the  wounds  were  made  with  buck  shot 

Isaiah  Scott  and  Polly  Williams  testified 
that  they  saw  the  defendant  shortly  after  the 
shooting,  and  that  he  told  them  that  the 
deceased  had  not  seen  him,  that  he  had  not 
said  a  word  to  the  deceased,  and  that  be  had 
got  one  and  would  get  the  other.  A  witness 
for  the  state  testified  that  the  defendant  and 
the  deceased  had  a  fight  a  few  days  before 
the  homicide,  and  that  the  deceased  shot  at 
the  defendant 

Defendant  testified  substantially  that  tbe 
deceased  had  shot  at  him  a  few  days  pre- 
viously ;  that  he  was  afraid  of  the  deceased 
and  had  avoided  him;  that  he  was  coming 
down  the  road  and  he  saw  the  deceased  and 
Philip  Williams  coming  meeting  him  and 
th^  both  had  their  guns,  that  the  deceased 
had  a  pan  of  potatoes,  and  that  as  soon  as 
be  saw  him,  be  threw  down  the  potatoes,  and 
started  to  shoot  the  defendant ;  that  the  de- 
ceased had  raised  his  gun  and  was  starting 
to  level  it  at  defendant  wben  the  latter  fired 
and  "seemed  to  knock  the  deceased  crazy"; 
that  the  deceased  kept  doing  as  If  he  were 
trying  to  shoot  the  defendant  who  reloaded 
his  gun  and  shot  the  deceased  again,  who 
thereupon  fell  to  the  ground. 

A  Mr.  Sam  Carter,  a  storekeeper  of  tbe 
Ticinlty,  went  to  the  scene  of  the  shooting 
with  the  boy,  Philip  Williams,  who  pointed 
out  the  place  whence  the  shots  were  fired. 
Mr.  Carter  foond  no  tracks  at  the  spot  in- 
dicated and  no  bullet  marks  on  the  inter- 
vening rail  fence.  This  witness  further  stat- 
ed that  Philip  Williams  said  that  he  ran  oft 
when  the  first  shot  was  fired. 

Mr.  Carter  visited  the  scene  of  the  shoot- 
ing with  the  defendant,  who  pointed  oat  the 
spot  in  the  road  where  he  was  standing  when 
he  filed  the  shots.  Tbe  witness  found  gun 
wads  at  about  the  right  distance  between 
said  spot  and  the  place  where  tbe  deceased 
fell.  The  testimony  of  Philip  Williams  that 
the  deceased  was  shot  in  the  left  side  of  the 
head,  which  fact  Is  not  disputed,  seems  to 
corroborate  his  statement  that  the  first 
shot  came  from  the  field  on  the  side  of  the 
road. 

This  conclusion  Is  re-enforced  by  the  stat^ 
ment  of  two  witnesses  tliat  the  accused  de- 
clared that  the  deceased  did  not  see  him. 

The  district  Judge  was  of  opinion  that  the 
evidence  showed  that  the  deceased  was  shot 
from  ambush,  and  that  the  testimony  of  the 
accused  as  to  the  overt  act  was  not  entitled 
to  any  credit 
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The  Jury  most  hare  bem  ot  the  same  opin- 
ion. 

In  a  similar  case,  we  recently  held  that 
the  bostile  demonstration  constituting  the 
overt  act,  mnst  be  proved  to  the  satisfac- 
tion of  the  trial  jndcc^  and  that  while  we  will 
review  his  ruling  when  all  the  evidence 
touching  the  question  of  overt  act  Is  before 
us,  the  evidence  must  be  clear  and  convln- 
dng  to  authorise  our  interference.  State  t. 
Feazell  (La.  No.  16,922,  not  yet  officially 
reported)  40  South.  698.  We  tee  no  good 
reason  for  holding  tiiat  the  district  judge 
bas  abused  the  discretion  vested  In  blm. 

Judgment  afflxmed. 


ai7  La.) 
No.  16,054. 
WBNAB  T.  LEON  L.  SOHWARIS, 

Limited. 

(Supreme  CJourt  of  Louisiana.  June  4,  1906.) 
GOBPOBATIONS  —  IHSOLTEHOT  —  BSOKITEB  — 

Balm  or  Abskts. 

The  spirit  of  our  law,  as  indicated  by  the 
text  applicable  to  insolvencieB,  seems  to  be  that, 
in  matters  of  that  kind,  the  Question  whether 
the  property  should  be  sold  in  bulk  or  in  parcels 
bad  bMt  be  left  to  the  ereditraa.  Hence,  In  tin 
matter  of  tbe  reeelvcfshlp  of  a  ootporation, 
where  the  creditor  holding  the  vast  majority 
of  the  claims,  In  amount  (being  jwrbape  a  ma- 
jority tn  nnmber.  as  w^l),  rCQuests  tliat  tlia 
sale  be  made  In  bnlk.  It  will  be  so  ordered,  wn- 
IMS  there  be  Shown  snne  oondorive  reason  to 
the  contrary. 

[Ed.  Note.— For  cases  In  point,  na  ToL  42, 
Gent  Dig.  Receivers,  8f  231*  283.1 

(Syllabus  by  tba  Oonrt.) 

Appeal  from  Glril  District  Court,  Parish  of 
Orleans;  George  Seoxy  Thterd,  Judge. 

Action  by  Charles  Wenar  against  Leon  L. 
Schwartz,  Limited.  From  an  order  com- 
manding the  receiver  to  sell  the  assets  of 
def^dant  in  bulk,  Leon  L.  Schwartz,  Limited, 
appeals.  Affirmed. 

Seargent  Smith  Fraitlas,  for  appellant 
Saunders  A  Gurley,  for  appellee  A.  Marx, 
receiver.  Emlle  Jos^ta  M6ral.  Charles  Bos- 
en,  and  William  Stirling  Faiicwsoii,  for 
appellee  creditors. 

MONROEl,  J.  This  matter  comes  befwe 
the  court  upon  an  appeal  from  an  order  di- 
recting the  receiver  to  sell,  in  bulk  (rather 
than  in  lots),  the  assets  of  the  defendant 
corporation,  consisting  of  a  stock  of  dry  goods 
and  millinery,  fixtures,  open  accounts,  and 
the  balance  of  a  lease  of  a  desirably  situated 
store.  The  total  value  of  the  assets  Is  about 
152,000,  and  the  liabilities  amount  to  about 
164,000.  Creditors  whose  claims  amount  to 
more  than  $60,000  seem  to  approve  of  the 
sale,  in  bull^  and  those  who  oppose  the  sale 
in  that  way  constitute  a  small  minority  In 
amount,  though  numerically  there  is  perhaps 
not  much  dlBFerence  between  them  and  the 
others.  The  spirit  of  the  law  (Rev.  St  | 
1799),  as  shown  by  the  textual  provisions  n> 


lating  to  insolvencies.  Is  that.  In  such  matters, 
the  parties  having  the  greatest  interest  t» 
wit  the  creditors,  should  be  allowed  great 
latitude,  and  It  Is  an  accepted  rule  that  in 
receiverships  considerable  discretion  is  al* 
lowed  the  receiver  as  to  whether  he  sliould 
8^1  the  property  in  his  bands  In  bulk  or  in 
parcels.  High  on  Receivers,  p.  109, 1 198.  In 
the  Instant  case,  the  receiver  agrees  with  the 
creditors  holding  the  larger  claims  tiiat  It 
would  be  to  the  advantage  of  all  concerned 
to  have  the  sale  made  in  bulk,  and  the  record 
furnishes  us  with  no  snfflclait  reason  foe 
holding  to  tile  contrary. 

The  Judgment  appealed  frun  1%  aooordlni^ 
is,  affirmed. 


an  lA.) 

No.  16.061- 
8TATB  V.  CALHOUN. 
(SuprenM  Oonrt  of  Lonisiana.  Jans  4,  19001) 

OSAND  Just— COMPSTEKOT. 

A  grand  Juror  is  not  rendered  incf»iipetent 
because  charged  with  a  violation  of  a  mnnldpal 
sanita^  ordinance;  which  is  not  a  "crime  or 
offense**  within  the  intendment  at  ■eetlon  1, 
Act  No.  136.  p.  216,  of  1898. 
(SyUabns  by  the  Court) 

Appeal  from  First  Judicial  District  Oonrt, 
Parish  of  Caddo;  Tbrnnas  Fletdier  Bell. 
Judge. 

Tom  Calhoun  was  convicted  of  "■■"fi'^^gfc- 
ter,  and  appeala  Affirmed. 

Thomas  Fletcher  Bell,  Jr..  W. 
Maplee.  for  appellant  Walter  Onlcn,  Atty. 
Oen.,  and  Jamefl  Martin  Foster,  Dfst  Atty. 
(Lewis  Galon,  of  counsel),  tor  the  State. 

LAND,  J.  Defendant  was  Indicted  for 
murder,  found  guilty  of  manslaughter,  and 
sentenced  to  Imprisonmoit  at  hard  labor  tx 
a  term  of  two  years. 

Defendant  has  appealed,  and  relies  for  re* 
vorsal  on  a  single  bill  of  exception  reserved 
to  the  overruling  of  his  motion  to  quaaih  the 
indictment  on  the  ground  of  alleged  Inocnn* 
jwtency  of  one  of  the  grand  Jurors. 

It  appears  that  Herman  Loeb  was  duly 
selected  and  sworn  in  as  a  raonbar  of  tha 
grand  Jury  In  September.  IBO^ 

On  February  0,  1006,  a  diarge  was  made 
In  the  city  court  of  Shrer^ort  egalnst  the 
said  Loeb  for  falling  to  make  sewer  con- 
nections as  required  by  the  dty  ordinance. 
On  the  next  day  Loeb  appeared  In  tbe  dt; 
court  pleaded  not  guilty,  was  tried,  and 
fined  $5.  He  appealed  to  tbe  district  court 
and  gave  bond  as  required  by  law.  Darliv 
these  proceedings  the  grand  Jury  was  tn  ses- 
sion, and  on  February  7,  1906,  returned  the 
indictment  in  quesUtm.  The  ground  of  the 
motion  to  quash  was  that  the  pendency  of 
the  said  charge  In  the  city  court  rendered 
Loeb  incompetent  to  sit  as  a  grand  Jnror. 

Section  1  of  act  No.  135.  p.  216.  of  1896, 
prescribes  that  a  grand  Juror  must  be  a 
dtlzea  of  tba  United  Btatat,  a  bona  fide 
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nale  reaident  of  tbe  pariah  for  one  rear 
luzt  preceding  bis  service,  "not  under  Inter- 
diction or  charged  with  any  crime  or  offense 
nor  oonvleted  at  any  time  of  any  crime  mr 
offoise  punishable  by  bard  labor,  nnlen  he 
bu  been  pardoned." 

It  is  obTlonsly  Improper  for  any  person 
■^Aarged  with  any  crime  or  offaise"  to  sit 
as  8  member  of  a  grand  Jury  whose  sworn 
dnty  Is  to  Inqnlre  into  all  violations  of  the 
criminal  statutes  of  the  state.  Bat  neither 
the  letter  nor  the  reason  of  tbe  prohibition 
wpfHj  to  mere  violations  of  local  municipal 
wdlnances,  which  do  not  come  within  the 
Jurisdiction  of  grand  Juries,  and  which  do 
not  oontravoie  any  of  the  criminal  statutes 
of  the  stot& 

In  State  V.  Thlbodeauz,  48  La.  Ann.  600, 
19  South.  680,  the  grand  juror  was  charged 
In  au  Uidlctmoit  with  having  failed  to  per- 
form the  duties  of  a  road  overseer. 

In  State  V.  Nicholas,  109  La.  84,  88  South. 
92,  the  grand  Juror  was  charged  by  Infbrma- 
tl<Hi  with  taavbig  willfully  n^lected  and  re- 
fosed  to  pay  a  per  capita  road  tax  Imposed 
tad  levied  under  an  ordinance  of  the  police 
Jury  under  express  powers  conferred  by  stat- 
ute and  article  291  of  the  Oonatltatlon  of 
ISdS,  to  insa  such  ordinance  and  enforce 
the  same  by  Indlctmmt  or  information  in 
the  name  of  0ie  itata  In  that  cai^  tbe 
flDort  aald: 

"Ordinances  enacted  by  police  Juries  under 
thli  driegatliHi  of  powers,  whldi  may  be  en- 
foned  in  the  name  of  the  state,  stand  before 
the  courts  with  the  force  and  authority  and 
duracter  of  state  enactments." 

A  vlolatUm  of  a  sanitary  ordinance  of  a 
city  la  neither  a  crime  nor  an  olEeiut  within 
tbe  Intendment  of  the  statute 

Jndgmant  afflmwd. 


ai7  ia.) 

Na  16.187. 
BTATB  V.  WARBBN. 
(Bapceme  Gourt  of  Louisiana.   Jane  4»  1906.) 

1.  Cbiuzhai.  Law— Apfeai<— Reoobd. 

Where  an  all«ed  overt  act  oo  the  part  of 
tlie  prosecuting  witness  is  relied  on  as  a  de- 
fense to  the  charge  of  shooting  with  intent 
to  kill,  and  neither  the  recluls  of  the  hill  of 
exception  nor  any  evidence  annexed  show  the 
relation,  in  point  of  time  or  drcamstance,  be- 
tween such  act  and  the  shooting,  this  court 
Is  obliged  to  accept  as  correct,  tbe  ruling  of 
the  trial  Judge  to  the  effect  that  no  overt  act 
was  proved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Crhninal  Law,  H  2^  8014,  80B0.] 

2.  Sauk— Naw  Tbiaz.. 

A  motion  for  new  trial  which  merely  pre- 
sents the  theory  of  the  defense  as  to  the  facts, 
brings  Dp  nothing  upon  which.thia  court  can  act. 
8.  Bahb—Vebdiot. 

Where  the  record  shows  that  the  verdict 
was  properly  indorsed  on  the  back  of  tbe  bill 
of  information,  the  fact  that  It  was  entered  on 
tbe  mlnntes  without  the  name  and  offldal  cepac- 
ia of  the  foreman  beiiv  added  is  iimnatttial. 
(SyllaboB  I9  tlie  Court) 


Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Iberville;  Oalvln  Ken- 
drldc  Schwlng,  Judg& 

George  Warren  was  convicted  of  shoottug 
with  Intent  to  kill,  and  appeala  Affirmed- 

John  Howell  Pugb,  for  appellant  Walter 
Onion,  Atty.  Qen.,  and  Aibln  Provosty^  Dlat 
Atty.  (Lewis  Onion,  of  oonnsel),  for  the 
Stata 

MONROE,  J.  1.  Whilst  defendant  waa  be* 
ing  tried  for  shooting  with  a  dangerona 
weapon,  with  Intent  to  kill,  his  counsel  re- 
served a  bill  of  aceptlons  from  wbidh  it 
appears  that  the  pnuecutlng  witness  was 
asked,  on  cross-examination,  whethw  he  had 
not  "advanced  on  the  accused  with  a  hickory 
tti<±  In  Us  band,  and  In  a  tlireatenlng  man- 
ner." to  which  he  answered  In  the  atBrmatlve ; 
whereup<m,  or  later,  he  was  asked  "If  he 
had  not  on  one  occasion  shot  a  negro,  on 
the  Front  Place,  under  similar  circnmstancee, 
which  fact  was  known  to  the  accused,"  to 
which  it  was  objected  that  a  proper  founda* 
tton  had  not  been  laid,  and  the  objection  hav- 
ing been  sustained  on  the  ground  as  stated  by 
the  court  that  no  overt  act  had  been  shown 
the  bill  was  reserved.  No  testimony  was  tak- 
en down,  and  we  have  no  other  information  as 
to  the  matter  at  Issue  than  as  thus  stated  in 
the  bin.  We  are  not  Informed  of  the  relation 
In  point  of  time  or  circumstances  between  the 
alleged  overt  act,  on  the  part  of  the  proeecut- 
Ing  witness,  and  the  shooting,  by  the  accused, 
and,  in  the  absence  of  such  information,  we 
are  compelled  to  accept  as  correct  the  ruling  of 
the  trial  Judge  that  no  overt  act  was  proved. 

2.  We  find  In  tbe  record  a  motion  for  a 
new  trial  and  a  bill  of  exceptions  to  the  over- 
ruling of  the  same,  but  the  motion  merely 
presents  the  theory  of  the  defense,  and  cbal* 
lenges  the  correctness  of  the  verdict,  because 
that  theory  was  not  adopted,  thus  presenting 
the  Issues  of  fact  which  were  decided  by  the 
Jury,  and  as  to  which  this  court  is  without 
Jurisdiction. 

3.  We  also  find  a  motion  In  arrest  of  Judg- 
ment based  upon  the  ground  that  the  minutes 
of  the  court  read,  "Guilty  as  charged,"  in- 
stead of  "Onllty  as  charged.  S.  D.,  Fore- 
man." Tbe  record,  however,  shows  that  the 
verdict  was  Indorsed  on  the  back  of  the 
bill  of  Information,  with  tbe  signature  of  the 
foreman  attached  In  due  form. 

Tbe  Judgment  appealed  from  la  accordingly 
affirmed. 


an  La.) 

No.  15,840. 
KUHL  V.  ST.  BERNARD  RBNDBRINO 
A  FBRTILIZINO  CO.  et  al. 
(Supreme  Court  of  Louisiana.    June  4,  1906.) 
1.   NUISAVCB  —  TBAOK  Zir  PUBUO  SlBBBr  — 

Suit  bt  Taxfatkb. 

A  tram  or  rail  way  track  constructed  on  a 

Eblic  street,  or  highway,  by  an  individual,  for 
I  own  use,  whether  with,  or  withoat  the  an- 
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thority  of  the  police  jury,  may  be  decreed  a 
nuisance,  at  tlie  suit  of  a  citizen  and  taxpayer 
whose  personal  comfort  and  property  rlghte  are 
thereby  affected. 

[Ed.  Note. — For  caaea  In  point,  see  ToL  87, 
Cent.  Dig.  Nuisance,  »  lG4r-l68.] 

2.  Same— LiABiLiTT  fob  Dahaqeb. 

One  who  conducts  a  business,  even  though 
otherwise  lawfully,  in  such  a  manner  as  to  in- 
flict unnecessary  injury  upon  others,  is  liable 
in  daniages,  and,  a  fortiori,  is  he  liable  when 
the  business  is  unlawfully  conducted  in  other 
respects  as  well? 

[Ed.  Note. — For  cases  in  point*  see  vol.  S7, 
Cent  Dig.  Nuisance,  S  6.] 

(Syllabus  by  the  Coart.) 

AppQHl  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St  Bernard;  Nemours 
Henry  NuHez,  Judge. 

Action  b7  3€ibn  EuU  against  the  St 
Bei-nard  Rendering  &  Fertilizing  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff   appeals.   Modified  and  affirmed. 

A.  m  &  O.  S.  LiraudalB.  for  appellant 
McCloskey  &  Benedict,  for  aK^ellees. 

MONROE,  J.  Plaintiff  alleges  that  be  is 
a  taxpayer  of  the  parish  of  St  Bernard,  re> 
siding  on  Meble  street  and  tiiat  the  defend- 
ants, the  St  Bernard  Rendering  &  Fertiliz- 
ing Gnnpany  and  Wm.  L.  Mehle,  are  main- 
taining a  nuisance  in  his  neighborhood,  whldi 
makes  his  residence  well  nls^  uninhabitable 
and  life  a  burden  to  his  family  and  bimselL 
for  this,  to  wit: 

That  said  company  operates  a  rendering 
establishment  of  which  said  M^le  Is  the 
owner  and  lessor,  and  also  a  rail  or  tram  way 
extending  from  said  establishment  to  and 
'along  Mehle  street  and  in  front  of  petition- 
er's residence;  the  rails  of  which  are  laid  on 
the  street  and  bananette,  and  therein  ob- 
struct the  use  of  and  traffic  upon  the  Bame,  and 
constitute  a  nuisance  which  affects  petitioner 
personally,  and  IB  detrimental  to  his  proper- 
ty; that  defendants  are  now  using  said  tram- 
way for  conveying  the  carcasses  of  dead 
animals  from  a  point  oi^mslte  to  petitioner's 
resldmce,  to  which  they  are  brou^t  In  carta, 
to  said  establishment;  that  It  has  been  Ibelr 
custom  to  allow  said  carcasses  to  remain  on 
the  carta  all  nl^t  and  transfer  them  to  the 
cars  on  the  following  morning,  and  that  the 
stench  arising  therefrom  is  so  Intolerable 
as  to  deprive  petitioner  and  his  family  of 
sleep  and  to  threaten  them  wltii  pestilence; 
that  he  has  remonstrated  but  to  no  purpose: 
and  that  he  has  sustained  damage,  throng 
Inconvenience  and  discomfort,  to  the  amount 
of  ^,000,  and  through  detriment  to  his  pn^ 
erty  to  the  amount  of  fSOO.  He  therefore 
prays  that  said  tramway  be  decreed  a  nuis- 
ance, and  that  defendants  be  injolned  from 
using,  and  ordered  to  remove,  the  same;  or, 
in  default  of  their  so  doing,  that  it  be  re- 
moved by  the  sheriff.  The  answer  is  a  gen- 
eral denial.  There  was  Judgment  in  the 
district  court  rejecting  plaintiff's  demand, 
entirely,  aa  to  Wm.  L.  Mehle  (who  was  not 


shown  to  be  In  any  way  connected  with  the 
matters  complained  of),  and  rejecting  the  de- 
mand, as  against  the  company,  that  the  tram- 
way be  decreed  a  nuisance,  but  boidlng  that 
the  said  company  had  inflicted  injury  upon 
plaintiff  by  the  manner  in  which  its  business 
has  been  conducted,  to  the  extent  of  $50,  and 
from  the  Judgment  so  rendered,  plaintiff  has 
appealed,  and  the  defendant  company  has 
answered,  praying  that  said  Judgment  be 
amended  by  rejecting  the  demand  altogether. 

From  the  evidence  It  appears  that  Mehle 
street  runs  from  the  river  in  the  directloD 
of  the  lake,  and  Is,  approximately,  00  feet 
wide.  Including  the  banquettes  (or  space  In- 
tended for  banquettes):  that  plaintltrs  resi- 
dence Is  Bltuflted  on  the  upper  side  of  the 
street  about  two  squares  from  the  river,  and 
Immediately  opposite  to  the  premises  of  Mr. 
Oliver  Fatton  (who  Is  connected  with  the  de- 
fendant company),  in  whlidi  premises  a  ter- 
minus of  the  track  (or  tramway,  as  it  is 
called)  herecomplalnedof  Issltnated;  theother 
terminus  being  at  tihe  factory  (meaning  the 
defoidant^B  rendering  establishment),  l^e 
distance  from  tb»  property  line  on  the  upper 
side  of  the  street  to  the  track  Is  46  feet  aod 
from  the  property  line  on  the  lower  side  of 
the  street  to  tiie  track,  say  15  feet  thoo^ 
In  some  places.  It  seems  to  be  less.  There 
Is  a  bridge  or  wooden  causeway,  extending 
from  Patten's  place  out  to  the  track,  npon 
which  carts,  containing  dead  animals  are 
driven,  and  their  burdens  are  tbei'e  shifted 
to  the  cars,  and,  by  the  latter,  conveyed  to 
the  factory,  which  Is  some  distance  back  in 
the  direction  of  the  lake.  The  business  ai 
ttms  conducted  Is,  at  beet  exceedingly  otfoi- 
sive,  both  to  sight  and  smell,  and  Is  rendered 
more  so  by  the  fact  that  when  the  carts  ar- 
rive after  a  certain  hour  In  the  evening  the 
shifting  of  their  loads  la  deferred  until  next 
morning,  and  the  surrounding  atmosphere  is, 
in  the  meanwhile,  surcharged  with  an  insuf- 
ferable stendi.  The  track  In  questlm.  situ- 
ated as  it  Is  upon  the  lower  side  of  tiie  street 
does  not  obstruct  travel  along  the  roadwav, 
but  as  the  cross-ties  and  rails  stand  bold^ 
above  the  level  of  the  ground.  It  Is  Impos- 
sible to  cross  It  with  vehicles  and  Incon- 
venient to  pedestrians,  and  the  owners  of 
property  on  that  side  are  debarred  tbe  use  of 
or  privilege  of  making  a  banquette,  and  are 
compelled  to  get  In  and  out  of  their  premises 
through  openings  on  other  streets  Ctho  a^ 
parallel  street,  ot  cross  street). 

The  defendant  undertakes  to  show  a  grant 
from  the  police  Jury,  but  It  appeara  that  tin 
records  have  been  lost  and  ttie  mmt  that  was 
done  (over  the  objection  of  fiie  plaintiff)  >n 
that  direction  was  to  produce  a  copy  of  tbe 
official  Journal  of  the  pai^sh  In  which,  as  part 
of  tiie  proceedings,  oa  June  1,  1801,  the  fb^ 
lowing  appears,  to  wit: 

"Communication  from  T.  Patton  asking  leaTa 
to  lay  railroad  tradk  from  factory  to  slaughter 
house  was  received  and  granted." 
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It  is  not  pretended  thftt  the  track  here  hi 

<liK8tfoa  runs  to  the  slaughter  house,  and  If 
time  Is  anTthlng  hi  flie  transcript  before  us 
which  connects  the  defendant  company  wltli 
the  Indefinite  grant  thns  made  tt  has  escaped 
oar  attention.  It  appears  that  within  the 
past  18  months  a  petition,  signed  by  a  nam- 
ber  of  property  holders,  was  presented  to  the 
police  Jnry,  making  the  same  complaints  as 
are  made  In  the  petition  herein  filed;  that  a 
eooDter  petition  was  presented,  representing 
ttiat  the  track  Is  a  convenience  to  the  nelgfa- 
boriiood;  that  the  police  Jury  referred  the 
matter  to  tiie  board  of  health,  and  that  so 
far  Qothing  has  been  done.  It  also  appears 
that  the  defendant  uses  the  railway  In  ques- 
tion only  now  and  then;  that  Is  to  say,  In 
bad  weather;  and  that  during  the  greater 
part  of  the  year,  It  gets  the  carcasses  to  the 
factory  by  some  other  route,  or  means  of 
coDveyance.  It  also  appears  that  matters 
irere  as  tiiey  are  now  when  plelntlfF,  several 
years  ago,  bnllt,  or  bought,  the  house  which 
be  now  occupies,  and,  thouf^  that  complain- 
ed of  Is  paramount,  ttiat  there  are  about 
as  many  other  bad  smells  In  the  neighbor- 
bood  as  fai  tile  city  of  Cologne. 

Opinion. 

The  proceedings  of  the  police  jury  relied  on 
aa  showing  the  grant  of  a  franchise  wt^re 
Inadmissible,  under  the  pleadings,  and  should 
bave  been  excluded.  They,  however,  prove 
nothing  to  the  point,  for  the  reason  (among 
others)  that  neither  Mehle  street  nor  any 
other  public  highway  Is  mentioned  More- 
OTer.  the  grant,  upon  its  face,  purports  to  be 
made  for  the  personal  benefit  of  the  grantee, 
and  the  police  Jury  was  without  authority 
to  turn  over  a  street,  or  highway,  to  an  In- 
dividual. Civ.  Code,  arts.  458,  468;  Mayer 
T.  Metzinger,  8  Mart  (O.  B.)  206;  Hebert  v. 
Benson,  2  Tj&.  Ann.  770;  Bradley  et  al.  v. 
Pharr,  45  La.  Ann.  426^  12  South.  618.  19  U 
E.  A.  647;  Elliott  on  Roads  &  Streets.  QG5. 

Even  had  the  defendant  been  authorized  to 
make  nse  of  the  street  or  highway  Cor  the 
purpose  of  Its  buslDess.  tt  wonld  be  liable 
for  ttie  Injory  sustained  by  reasmi  of  the 
manner  in  which  that  boslness  was  conduct- 
ed. Chicago  &  G.  W.  R.  R.  Co.  v.  First 
Methodist  Church.  102  Fed.  85,  50  L.  R.  A. 
4S8.  42  G.  O.  A.  178;  Froellcher  v.  Oswald 
Iron  Works,  111  La.  706,  35  South.  821,  64  L. 
B.  A.  22S. 

It  is.  therefore,  ordered,  adjudged,  and  de- 
creed tbst  the  Judgment  appealed  from  be 
mrersed  and  amended,  in  that  the  tramway 
refored  to  in  the  petition  Is  now  decreed  to 
be  a  nuisance,  whItA  is  to  be  removed  from 
Mehle  street  by  the  defendant,  the  St 
Bernard  Rendering  &  Fertilizing  Company, 
or  by  the  sherl/T  at  the  expenses  of  that  com- 
pany. It  Is  further  decreed  that  In  other 
req)ecta  said  Judgment  be  affirmed;  the  St 
Bernard  Roidwlng  &  Fertiliaing  Company  to 
pay  all  costs. 


an  La.) 
No.  15,804. 

STATE  sx  reL  TURNER  V.  BtANCHAKD, 

Oovemor,  et  bL 
(Snpreme  Court  of  Louisiana.  Jane  4,  1906.) 

Public  Lands  —  State  Lands  —  Public 
Levek. 

An  emtmnkment  built  out  in  a  lake,  with 
earth  from  the  bottom  of  the  lake,  to  aerve  as 
a  public  levee,  and  still  Bervlna  as  such,  is  oot 
subject  to  entry  and  sale  as  puDllc  land,  Uioufh 
the  bed  of  the  lake  belong  to  the  state. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  Elast  Baton  Bonge; 
George  Kent  Favrot  Judge. 

Application  by  the  state,  on  the  relation  of 
W.  G.  Turner,  for  writ  of  mandamus.  New- 
ton C.  Blanchard.  Governor,  and  A.  W.  Cran- 
dall,  register.  From  an  order  denying  the 
writ  plaintiff  appeals.  Affirmed. 

WicklifTe  St  Falls,  for  Appellant  Walter 
Oulon,  Atty.  Gen.  (Lewis  Gulon,  of  coun- 
sel), for  appellees  Blanchard  and  another. 
Bernard  McCioskey  (Arthur  McGuirk,  of 
counsel),  for  appellee  Orleans  Levee  Board, 
intervener.  J.  B.  Le  Blanc,  Jr.,  and  Laycock 
&  Beale^  for  appellee  John  SL  Salles,  Intw- 
veoer. 

PBOYOSTT,  J.  Act  No.  80  of  1871,  9- 
76,  authorized  a  certain  private  corporation 
to  dig  canals  and  bnlld  levees  above  and 
Maw  the  city  of  New  Orleans  from  river 
to  lake,  and  along  the  shore  of  the  lake,  fbr 
the  drainage  of  the  dty  and  Its  protection 
from  overflow.  The  scheme  was  that  the 
earOi  taken  from  the  cuials  shoold  form  a 
levee  by  behag  piled  along  the  oater  bank 
of  the  ca^l.  The  work  was  to  be  paid  for  by 
tho  dtr.  at  the  rate  of  SO  cents  per  cubic 
yard.  By  spedai  provision  of  the  act,  the 
board  of  administrators  of  the  city  was  to 
locate  the  canals  and  levees  and  to  "pro- 
cnre  the  title  to  the  lands  necessary  for  said 
work&"  Although  the  act  provided  that  the 
worlcs  should  be  "within  the  corporate  limits 
of  the  city."  and  although  the  corporate  limit 
of  the  city  along  the  lake  wfw  the  shore  of 
the  lake,  the  levee  along  the  lake  was  located 
out  in  the  lake,  about  800  or  1,000  feet  from 
shore;  the  water  being  very  shallow.  The 
enterprise  seons  to  have  falloi  throtigti.  but 
not  uqtll  there  had  been  built  that  part  of 
the  levee  along  the  lake  from  the  New  Basin 
canal  to  the  upper  limit  of  the  city,  and  also 
that  part  along  the  upiier  limit  of  the  city 
from  the  lake  to  within  a  few  squares  of 
the  river.  In  this  levee,  bnllt  out  In  the  lake, 
two  gaps  were  left  for  the  purpose  of  drain- 
age; one  of  45  feet  at  the  starting  point  or 
point  of  jTmctlon  with  the  bank  of  the  New 
Basin  canal,  and  one  of  26  to  30  feet  at  the 
turn  towards  the  river,  or  point  of  Junction 
with  the  upper  protection  levee.  As  the 
result  of  leaving  these  two  gaps  open,  tiie 
levee  out  In  the  lake  answered  to  the  de- 
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•crlptlm  of  an  Island — land  snrroonded  bj 
water.  It  waa  2,200  feet  lone  by  ISO  to  200 
feet  wide.  The  work  waa  done  In  1872.  In 
the  course  of  time  thbi  levee  atandlng  oat  in 
the  lake  came  to  be  used  as  a  pleaaare  re* 
aort  tof  permlsalon  of  tb»  authorities  of  the 
city  of  New  Orleana,  and  is  known  as  **W68t 
End.'* 

The  Orleans  leree  disb-lct  was  created  In 
1890,  with  limits  corresponding  with  those 
of  the  dty  of  New  Orleans.  The  commission- 
era  of  the  district  have  completed  the  leree 
above  the  city  and  built  a  leree  from  rtrer 
to  lake  below  the  dty,  and  also  along  the  lake 
from  the  New  Basin  canal  to  the  lower  limit 
of  the  dty;  this  last  leree  being  farther  In- 
land— InsidB,  not  outside,  of  the  shore  of  the 
lake.  Thns,  there  being  a  leree  also  along 
the  rfro-,  the  dty  of  New  Orleans,  east  bank, 
is  circled  by  a  leree  whereof  ttUa  leree  In 
the  lake  forms  a  pait  Owing  to  the  two 
gaps  In  It  and  to  the  New  Basin  canal, 
which  la.  In  a  soiae,  another  gtp,  since  Its 
upper  bank  overflows  daring  storms,  this 
leree  in  the  lake  Is  very  far  from  perfect. 
But  the  evidence  shows  that  notwtttistandlng 
these  gaps,  and  sndi  as  it  la.  It  forms  a 
component  part  of  the  levee  system  of  the 
dty;  that  it  aids  materially  In  the  work  of 
protection,  because  the  filling  np  of  the  bastn 
bai^  of  it  through  these  narrow  gape  takes 
time,  and  the  high  tide  subsides  before  any 
Injury  can  be  done.  That  It  la  considered  to 
be  a  part  of  the  leree  system  Is  shown  con- 
duslvely  by  the  fact  that,  when  a  storm  d» 
stroyed  it  partially  some  years  ago,  the  levee 
board  staked  out  another  leree  forthor  In- 
land to  take  Its  place,  and  would  hare  built 
this  other  leree  had  not  the  damage  done 
by  the  storm  beoi  repaired.  The  leree  board, 
howevM',  has  never  exercised  any  Jurisdiction 
orer  it,  as  Is  shown  by  the  fact  that  the  per- 
mission to  occupy  it  as  a  pleasure  resort  has 
been  derlred  from  the  d^  and  not  from  the 
leree  board,  and  by  the  farther  fact  that,  not 
the  leree  board,  but  the  dty,  attended  to 
harlng  It  repaired  when  It  was  damaged  by 
the  storm. 

Plaintiff  has  applied  to  the  state  land  office 
to  sell  blm  this  piece  of  leree,  as  public  land 
subject  to  entry  and  sale,  and,  upon  the  re- 
fusal of  the  land  office  to  do  so,  has  brought 
thiB  mandamus  Fait.  He  Invokes  Act  No. 
121  of  1002,  p.  206,  section  1  of  whldi  pro- 
vides as  follows : 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  LouisinnR,  that  all  islands,  other 
than  sea  marsh  islands.  belongiDg  to  the  state, 
as  well  as  aii  other  lands  of  the  state,  not  the 

firoperty  of  any  levee  district,  nor  within  the 
Imits  of  any  levee  dii^trict  which  were  formerly 
the  beds  of  lakes,  or  other  bodies  of  water, 
whether  navigable  or  annavigable  which  are 
now,  or  may  hereafter  become  dry  in  whole  or 
in  part  by  reason  of  the  recession  therefrom 
of  the  waters  which  formerly  covered  the  same, 
be  and  the  same  are  hereby  declared  to  be  open 
to  entry  and  sale  for  account  of  the  state  for 
school  purposes  aa  hereinafter  provided." 

The  learned  counsel  for  plaintiff  argues 
that  the  beds  of  lakes  belong  to  the  stat^  by 


right  of  eminent  domain ;  Chat  tUs  leree  was 
formerly  a  part  of  the  bed  of  Lake  Pont- 
chartraln,  and  baa  never  bew  alienated,  sod 
therefore  bd<»igB  to  the  states  and  forms 
part  of  the  public  lands  of  the  state;  that  It 
Is  not  situated  within  the  limits  of  any  leree 
district;  and  that  therefore,  whether  as  an 
Island  belonging  to  the  atata^  or  aa  land  tot- 
merly  the  bed  of  a  lake  ftom  whldi  the  water 
has  receded,  It  Is  subject  to  enbr  and  salt 
under  the  abore  statnta 

But;  manifestly,  wheth»  this  leree  bdongi 
to  the  state  or  not,  it  la  a  public  work,  paid 
for  1^  the  dty  of  New  Orleans  and  serrlng 
the  purpose  of  Its  ccmstructlon,  and  does  not 
fall  within  the  category  of  lands  to  whldi 
this  statate  has  referatce^  and  Is  not  subject 
to  entry  and  sale  aa  public  land. 

The  leree  board  Intervened  In  the  salt 
praying  that  plalntUTa  donand  be  rejected, 
and  that  It  (the  ler^  board)  be  decreed  to 
be  entitled  to  tiie  posseaslon  and  eontrd  ot 
this  leree.  The  latter  demand  cannot  be 
entertained,  for  the  reason  that  it  l^  In 
reality,  directed  against  the  atete  or  tin 
dty  of  New  Orleans,  and  that  the  stete  can- 
not be  sued  without  her  permission,  and  the 
dty  Dt  New  Orleans  Is  not  a  party  to  tbs 

mt 

Judgment  affirmed. 

NICH0LL8  and  LAND,  JJ.,  take  no  part 
not  having  heard  the  argnmoit 


No.  16,024. 
ERANTZ  et  aL  V.  NOONAN  et  al. 
(Supreme  Oonrt  of  Loolslana.  June  4,  1006.> 

OotrnTs-^uPBEua  Ooubt— JnaisDicnon. 

Case  ordered  to  be  transferred  anda  Act 
No.  66,  p.  135,  of  1904,  to  the  Coart  of  Appeal 
for  want  of  jurisdiction  of  the  Supreme  Oonit 
of  the  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  TWard,  Judge 

Action  by  the  widow  of  Frederick  Kranti 
and  Julian  B.  Habans  against  J.  J.  No<»iaQ 
and  8.  M.  Hlgglnbottom.  Judgmoit  for  de- 
ffflidanta,  and  plalntUta  appeal.  Dismissed. 

Robert  John  Maloney,  John  Watt  Duffly, 
and  Nicholas  BugSne  Humphrey,  for  appd- 
lantB.  Cage,  Baldwin  &  Crabltea,  tor  appel- 
lees, • 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiffs  alleged  that 
they  were  taxpayers  and  residents  of  Kew 
Orleans,  and  owners  of  certain  property 
which  they  described. 

That  the  property  of  petitioners  was  Joint- 
ly worth  over  $3,000;  the  value  being  chiefly 
owing  to  the  fact  that  there  were  no  ob- 
structions of  any  kind  Intervening  between 
the  said  prc^wtleB  and  the  watsr  of  LaI^s 
Ponchar  train. 
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That  J.  J.  Noonan  and  S.  W.  Hlgsinbottom, 
who  are  likewise  lesidentB  of  this  dtj,  had 
begun  tbe  constnicaon  on  tbe  lake  near  the 
•bore,  and  in  front  of  petitioners*  prop«rt7, 
4tf  a  clubhouse,  or  pleasure  camp,  and,  not- 
wltbstanding  that  they  were  not  tbe  owners 
of  an;  land,  or  vested  with  U17  authority  to 
build  the  said  place,  they  were  constructing, 
and  would  continue  to  construct  (petitioners 
having  been  Informed  by  them  of  tbe  build- 
ing), to  the  Irreparable  and  great  Injury  of 
petitioners.  That  the  bolldlug  of  a  club- 
boose  or  pleasure  camp  at  the  said  place  was 
a  public  uTilsance,  closing  off  the  view  of  the 
lake  to  petitioners,  as  well  as  being  a  detri- 
ment to  tbe  Pontchartraln  public  school, 
which  adjoined  petitioners'  property.  That 
the  same  will  destroy  tbe  value  of  all  the 
property  In '  the  square  bounded  by  Touro 
and  ProMlunau  streets  facing  tbe  lake  shore 
u  residential  proper^.  TbaX  writ  of  inj unc- 
tion was  necessary  and  material  In  the 
petnlses^  as  petitioners  had  no  otber  remedy 
at  law. 

In  view  of  the  premises,  they  prayed  that, 
tbe  annexed  affidavit  and  bond  considered, 
np(m  wcorlty  being  furnished  In  the  amount 
fixed  by  tbe  court,  a  writ  of  Injunction  Issue 
herein  enjoining  and  restraining  the  said  J. 
J.  Noonan  and  8.  W.  Higginbottom,  or  any 
other  parties  In  tiielr  employ  from  furthCT 
bnllding  or  cfmstmctlng  the  said  clubhouse 
or  pleasnre  camp,  and  that  they  be  cited 
ud  served  with  a  cc^y  of  this  petition;  that 
after  due  proceedings  had  petitioners  have 
Judgment  In  their  favor  malntalnli^  and  per^ 
petnaUng  the  said  injunction,  and  command- 
ing tbe  defendant  to  remove  any  and  all  ob- 
■tmetfons  placed  by  than  on  the  lake  before 
w  near  petitlonerC  property.  Fetittoners 
farOier  prayad  tor  all  cost,  u  well  as  all 
Hdets  of  relief  necessary  in  the  premises. 

This  petition  was  verified  as  to  Its  all^- 
tlona  by  the  affidavit  lasoed. 

Defendants  ^epted  to  the  petition  on  the 
grounds  Oat: 

First,  that  the  same  was  vagoe,  general, 
and  IndeBnlte  and  not  sncb  as  to  permit 
exe^tors  safUy  to  answer. 

Second,  that  the  same  set  forth  no  cause 
<if  action. 

In  view  of  tbe  premises,  ezc^tmi  prayed 
that  these  exceptltnis  be  mslntalned,  and  that 
plalntMEs*  petition  be  dismissed  at  their  coat, 
and  for  general  relief. 

FlaintUTs  ffied  an  amended  and  snpple- 
niental  petition,  in  which,  in  addition  to 
their  original  all^tions,  tbey  arwred  that 
defendants  were  causing  to  be  orected,  and 
about  to  met,  a  strncture,  dwelling,  or  cltdn 
bouae  on  tbe  lake  shore  in  front  of  tbe  prop- 
erty of  petitlmers  or  adjacent  thereto,  be- 
low tbe  high-water  mark,  and  had  driven 
Idling  in  the  soil  for  the  snppwt  of  die  said 
elabhonse,  dwelling,  or  structure. 

That  the  said  def  eidants  were  without  any 
right  or  warrant  In  law  to  cause  any  stmc- 
tm  of  anjr  nature  or  any  obstmctlon  of  any 


character  to  be  erected  In  or  upon  the  said 
lake,  without  the  consent  or  authority  of  the 
mtmlcipal  or  state  authorities,  which  said 
authority  petitioners  Efpeclally  averred  tbe 
said  defendants  had  not  in  any  manner  ob- 
tained; but,  on  tbe  contrary,  the  said  defend- 
ants were  causing  the  said  structure,  or 
building,  or  dwelling  to  be  erected  In  defiance 
of  the  municipal  or  state  authorities,  and  that 
tbe  said  municipal  or  state  authorities  had 
00  right  whatever,  even  If  the  said  defend- 
ants had  obtained  a  permit  for  tbe  erection 
of  said  building  or  structure,  to  grant  the 
same,  petltionerB  being  entitled,  as  citizens 
of  tbe  state  and  city,  to  the  free  and  unob> 
structed  use  of  the  said  lake,  f^ld  particularly 
the  place  where  the  said  building  or  structure 
was  about  to  be  erected. 

That  the  said  building,  if  erected  and  oc- 
cupied for  tbe  purposes  and  uses  contem- 
plated by  the  defendants,  as  exemplified  by 
the  statement  of  counsel  for  the  defendants, 
in  open  court,  then  the  said  building  would 
contain  toilets,  from  which  all  sorts  of  fecal 
matter  and  other  refuse  would  be  thrown 
into  the  lake,  and  would  necessarily  be 
washed  upon  the  shore  and  l)ecome  danger- 
ous to  the  public  health,  which  would  con- 
stitute a  ntiisance,  from  which  the  said  de- 
fendants should  be  enjoined  as  originally 
prayed  for.  That  the  buildings  contonplated 
by  the  defendants.  If  placed  upon  the  pilings 
driven  by  the  said  d^endants,  for  tbe  su^ 
port  of  the  said  structure,  and  erected  as 
contemplated.  In  that  event  the  storms  which 
were  of  annual  occurrence  along  the  lake 
shore  would  cause  tbe  said  buildings  and 
pilings  to  become  dilapidated,  loose  and  dan- 
gerous, and  the  same,  when  vrasbed  upon 
the  shove,  would  cause  irreiwrable  injury  to 
tbe  property  of  the  petitioners  and  would  be 
a  constant  menace  to  their  lives  ai^  prop- 
erty. 

In  view  of  the  prmnlses  and  annexed  affir 
davits  b^ng  considered,  petitioners  prayed 
that  their  amended  and  supirtemental  peti- 
tion be  filed  and  served  on  the  defendants; 
that  there  be  Judgment  In  favor  of  petltionen 
and  i^alnst  the  said  defendants,  perpetuat- 
ing  the  Injunction  herein  sued  out,  and  01^ 
dering  and  decreeing  the  removal  of  the  said 
bbstmetlon  placed  by  the  defendants  upon 
the  said  lake^  as  aforesaid;  and  that  the  writs 
of  injunction  herein  sued  out  be  perpetuated, 
resOTvlng  to  petitionos  all  their  rights  and 
actions  In  damages,  aa  under  the  law  th«y 
may  be  entitled,  and  for  all  necessary  wders, 
costs,  and  for  general  relief. 

The  district  court  overruled  defendants' 
exceptions. 

Defendants  answered,  pleading  first  the 
general  issue.  Further  answering,  they 
averred  that  the  construction  they  were  erect- 
ing on  the  bottom  of  the  lake  shore  was  a 
small  camp  of  tba  natiu«  of  dosoM  of  others 
built  along  in  tbe  shallow  water  of  Idike 
Pontchartraln,  and  which  had  beoi  built 
from  time  out  of  mind. 
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That  the  purpose  of  tMs  camp  was  to 
give  respondents  a  place  where  they  could 
carry  their  wives  and  children  on  Sundays, 
and  spend  the  day  out  on  the  water  at  a 
cost  within  their  means;  they  belnff  men  of 
limited  means,  making  their  living  by  dally 
work.  That  this  erection  was  not  In  front 
of  the  properties  owned  by  the  petitioners 
and  wonid  not,  in  any  manner,  interfere  with 
any  of  the  1^1  rlgbts  ot  petitioners.  That 
the  allegations  of  the  petltlonera,  declaring 
tiiat  the  building  to  be  erected  by  respondents 
would  constitute  a  nuisance  for  the  reaacma 
stated  In  the  supplemental  petition,  were  so 
baseless  and  far  fetched  as  to  be  absurd.  Be- 
spondents  charged  that  the  Issuanee  of  the 
Injunction  in  this  case  was  a  gross  abuse  of 
the  processes  of  the  coivt 

On  trial  the  district  court  dissolved  and 
set  aside  the  Injunction  and  dismissed  plain- 
tiffs' demand.  Platntlfls  appealed. 

Opinion. 

Tbe  defendants  do  not  pretend  that  they 
are  owners  of  the  property  on  which  they 
are  constructing  tiie  wharf  and  building  of 
which  the  plalntiflte  complain  In  tbe  bed  of 
the  lake,  or  to  have  the  consent  of  either 
the  state  or  municipal  authorities  to  place 
it  ther^  or  that  of  any  one  else.  Their  de- 
fense rnts  principally  upon  the  want  of  legal 
right  or  hiterest  In  the  plalntUte  to  question 
tiielr  action.  They  maintain  that,  so  long 
as  the  owners  <tf  the  property,  whether 
city  or  state,  take  no  adverse  actbm  in  the 
premises,  the  plaintiffs  have  no  right  to 
Interfere. 

The  district  judge  assigned  no  reasons  for 
his  rulli^  beyond  tbe  stereotyped  assigned 
ground  that  It  was  "by  virtue  of  the  law 
and  the  evidence."  We  have  therefore  to 
deal  with  It  conjecturally.  We  do  not  think 
that  the  court  Intended  to  hold  that,  if  tbe 
acts  complained  of  were,  in  fact,  of  sucb 
character  as  to  cause  the  plaintiffs  a  special 
Injury,  <me  s^arate  and  distinct  or  more 
direct  tiian  that  suffered  by  the  public  at 
large,  they  would  have  no  legal  right  of  them- 
selves to  apply  to  the  court  for  relief,  but 
would  have  to  depend  upon  action  taken  or 
to  be  taken  1^  the  municipal  or  state  au- 
thorities. 

It  was  testified,  on  the  trial  of  tbe  case, 
tiiat  parties  desiring  to  place  structures  such 
as  those  being  constructed  by  the  defendants, 
on  the  bed  of  the  lake,  were  required  to  ob- 
tain a  pmnit  80  to  do  from  tbe  dty  au- 
thorities. 

Defendants  deny  that  the  work  wblcb  Is 
in  process  of  ctmstructlon  by  themselves  has, 
in  fact,  injured  the  plaintiffs  or  their  prop- 
erty, or,  would  be  likely  to  Injure  them  spe- 
cially or  to  any  extent  thereafter.  They 
maintain  that,  if  they  now  suffer,  or  will 
hereafter  suflor,  the  special  Injuries  which 
they  make  tbe  baste  of  their  acttou,  they  will 
equally  suffer,  Ind^ndently  of  their  (de- 
foidanti')  acta^  from  those  of  otber  parties 


having  similar  structures  Is  tbe  neighbor^ 
hood,  and  from  the  additional  fact  resnlUng 
firom  the  situation  of  their  properties  upon 
the  front  of  a  lake  20  or  more  miles  wide 
and  40  long,  whose  watera  in  times  of  storm 
throw  vp  against  its  abore  tbrougbont  its 
entire  length  and  In  whatever  direction  tbe 
wind  may  blow,  and  cast  them,  logs,  bath- 
houses, wharves,  and  whatever  other  objects 
may  be  detached  from  their  foundatloiu. 
They  maintain  that  1^  abatement  of  their 
particular  structure  would  leave  the  def^d- 
ants  in  the  same  condition  wbicb  they  would 
be  were  It  continued.  They  made  the  same 
defaise  as  to  the  claim  of  the  deposit  near 
their  properties  of  offensive  mati»r  prejudi- 
cial to  health  and  unbearable  to  comfwt  and 
pleasure. 

Th^  deny  the  fact  of  such  deposit,  and 
assert  that,  if  such  deposit  did  exist,  tt  was 
not  to  such  an  extent  as  wonld  cause  any 
great  discomfort  or  affect  health. 

It  la  claimed  by  plaintiffs  that  the  tpsti- 
m<my  shows  that,  by  reason  of  the  ordinary 
direction  of  the  wind  in  times  of  storm,  and 
the  situation  of  the  properties  of  tbe  defend- 
ants, the  latter  are  specially  likely  to  have 
the  logs,  the  detached  batiihouses,  and 
wharves  which  are  driven  about  at  the  mer^ 
of  the  storm  thrown  upon  than  and  likewise 
to  have  offoislve  matter  thrown  upwi  or  near 
th^  resldoices.  That  It  was  shown  that  bj- 
reason  of  the  storms  in  the  last  few  years, 
witii  the  resulting  destruction  of  the  bath- 
houses and  wharves  already  constructed  In 
the  bed  of  the  lake,  but  some  100  feet  further 
removed  from  plalntUCs'  propertlea,  tbe  latter 
had  been  injured  to  a  very  conalderable  ei- 
tent  from  the  dSbrls  being  thrown  against 
and  upon  them. 

It  Is  very  questionable,  vn&er  the  evidence, 
whether  tbe  constructions  placed  in  the  bed 
of  the  lake  by  the  plaintiffs  are  built  suffi- 
doitly  strong  or  high  enough  above  tbe  wa- 
ter to  withstand  any  severe  storm.  It  may 
be  that  tbe  plalntUFs,  under  such  circumstan- 
ces, have  lOiown  sufficient  special  Interest  and 
right  to  protection  to  authorize  them  to  de- 
mand that  the  work  of  the  defendants  should 
be  held  In  ab^anoe  until  they  ahould  have 
obtained  a  permit  from  the  constituted  au- 
thorities, stete  or  municipal,  aft^  an  investi- 
gation by, them  into  the  facts,  and  tbe  con- 
dition of  tbings  had  been  fixed  between  them- 
selves and  the  authorities. 

Whether  storms  will  occur,  and  what  their 
degree  of  violence  and  effect  will  be,  are,  of 
course,  matters  wbl<di  will  be  purely  d^>akd- 
ent  upon  such  facts  as  may  hereafter  develop. 
Should  Injury  In  fact  result,  the  exact  extent 
of  that  Injury  through  the  structure  of  tbe 
defendants  Is,  at  present  ImposslUe  to  fore- 
shadow. 

Plaintiffs  do  not  attempt  to  fix,  nor  are 
they  in  a  position  to  fix,  the  exact  amount  of 
tbe  damage  which  they  may  suffer  from  It 
They  all^  tbe  value  of  their  combined  pn^ 
erties  to  be  $3,500.  and  assert  that  the  build  j 
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lag  of  the  constractloiis  will  destroy  tbe  value 
of  all  the  property  in  the  equare  bounded  by 
Tonro  and  Frenchman  streete,  facing  the  lake 
Bbore;  but  that  la  a  Ter7  Indefinite,  sweeping 
attsertioD,  obrlously  fnconect  as  to  accuracy. 
The  district  court  evidently  had  Jurisdiction 
of  tbe  subject-matt^.  It  dissolved  plaintiffs' 
injunction  and  dlBmiseed  the  suit  It  may  be 
that  tbe  court  erred,  but  the  matter  In  dis- 
pute has  not  been  alleged  nor  shown  by  affi- 
davit or  evidence  to  be  as  to  amount  and 
value  such  as  would  authorize  this  court  to 
reverse  Its  Judgment,  even  If  It  were  wrong. 

We  do  not  think  we  have  jurisdiction  to 
entertain  this  appeal. 

For  that  reason,  It  Is  hereby  ordered,  ad- 
judged, and  decreed  that  this  case  be  trans- 
ferred to  tbe  Court  of  Appeal,  parish  of  Or^ 
leaos  (for  want  of  Jurisdiction  of  tbe  Su- 
preme Court  to  entertain  the  appeal  herein), 
under  Statute  No.  66,  p.  13S,  of  1904,  provided 
that,  before  said  transfer  Is  made,  tbe  appel- 
lants or  tbeir  attorney  of  record  shall  make 
oath,  as  required  by  that  statute,  and,  should 
appellants  fall  to  file  the  said  affidavit  re- 
quired by  said  statute  within  10  days  from 
the  rendition  of  this  order,  the  appeal  to  this 
court  herein  shall  be  considered  dismissed; 
tbe  costs  in  this  court  of  this  appeal  to  be 
paid  by  appellants.  In  either  evait 


(116  La.) 
No.  16,086. 

mTE  ex  rel.  CURTIS  v.  THOMPSON  et  ux. 
(Supreme  Court  of  Louisiana.  June  4.  lOOC.) 

1.  Pabent  Ann  CHix.n — Cubtodt  of  Child- 
Evidence. 

In  a  c-ontroversy  over  the  custody  of  a 
minor  child,  a  jud^ent  of  divorce  alleged 
but  not  offered  in  evidence,  cannot  be  consider- 
ed in  detemQioing  tbe  issues. 

2.  ESTOPFfeX  BT  Pu:ADIK08. 

A  hnslmnd  who.  in  suing  for  a  divorce,  al- 
kfed  that  there  was  no  issue  of  the  marriage, 
and  that  a  child  bom  to  the  wife  after  slie 
had  left  tbe  matrimonial  domicile  was  an 
adulterous  bastard,  is  bound  by  such  nllega- 
tiona,  it  appearing  that  a  judgment  of  non- 
'uit  only  was  rendered  in  said  suit, 

IE>1.  Note.— For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  S§  2-5.J 

3.  Parent  and  CniLD— Custody. 

Where,  in  a  suit  by  an  alleged  father  for 
the  custody  of  a  minor  child,  he  is  confront^ 
by  bis  own  previous  allegations  that  the  child 
ViiH  an  adulterous  bastard,  and  his  allega- 
tions that  the  physical  and  moral  welfnre  of 
tbe  child  is  seriously  endangered  by  the  neglect 
or  immoral  habits  of  the  mother,  are  not  sus- 
tained by  the  evidence,  the  district  judge  prop- 
erly dismissed  the  action  under  the  provisions 
of  Act  No.  70,  p.  01,  of  1894. 
(Bylltbns  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Walter  Byers  Sommervllle,  Judge. 

Application  by  the  state,  on  the  relation  of 
Charles  Cartls,  against  Andrew  Thompson 
and  May  Owens  for  the  custody  of  a  minor 
tiiild.  Judgment  for  defendants,  and  plalu- 
tlff  appeal!.  Afflmwig. 


Gilbert  Louis  DuprS,  Jr.,  for  appellant 
Rolla  A.  "nchenor,  for  appellees. 

LAND,  J.  Relator  alleges  that  on  June 
28,  1903,  be  obtained  a  divorce  from  his  wife, 
Mary  Owens,  on  tbe  ground  of  infidelity,  as 
shown  by  copy  of  Judgment  annexed  to  the 
petition;  that  at  the  time  of  the  InstIt\itIon 
of  said  suit  for  a  divorce  the  said  Mary 
Owens  was  living  In  adultery  with  Andrew 
Thompson,  to  whom  she  Is  now  married;  that 
said  defendants  have  in  their  custody,  Carrie 
Curtis,  the  Issue  of  the  marriage  of  relator 
and  said  Mary  Owens;  that  the  said  child  is 
not  properly  cared  for,  nor  properly  fed  or 
clothed,  and  her  morals  utterly  neglected; 
the  surroundings  being  such  that  the  child 
will  be  reared  in  Ignorance  and  immorality; 
and  that  relator  Is  abundantly  able  to  educate, 
support,  and  properly  care  for  his  said  child, 
and  is  anxious  to  do  so. 

The  relator  prays  for  Judgment  awarding 
him  the  custody  and  care  of  said  child.  The 
petition  was  verified  by  relator's  affidavit. 
The  copy  of  Judgment  annexed  to  the  petition 
shows  that  on  May  12,  1903,  an  absolute  judg- 
ment for  divorce  was  rendered  in  favor  of 
relator,  and  against  Mary  Owens. 

This  judgment  is  however  silent  as  to  cus- 
tody of  the  child. 

Answering,  tbe  respondents,  pleaded  the 
general  Issue,  and  then  admitting  the  posses- 
sion of  the  child,  averred  that  in  suit  No. 
67.  850  on  the  docket  of  the  dvil  district 
court,  the  relator  alleged  in  bis  petition  for  a 
divorce  that  the  child,  Carrie  Curtis,  was  an 
adulterous  bastard  bom  after  bis  separation 
from  Mary  Owens,  which  all^ratlon  formed 
the  basis  of  his  charge  of  adultery  in  said 
suit 

Respondents  further  averred  that  In  his 
subsequent  suit  for  a  divorce,  plaintiff  alleged 
that  there  were  no  children  born  of  bis  mar- 
riage with  Mary  Owens,  and  did  not  ask  for 
the  custody  of  any  children.  Respondents 
finally  denied  that  the  minor  was  Improperly 
cared  for. 

The  relator  did  not  offer  in  evidence  the  al- 
leged judgment  of  divorce  or  any  proceedings 
in  the  suit  in  which  It  was  rwidered. 

The  relator  testified  that  nt  the  time  tbe 
divorce  suit  referred  to  In  the  petition  was 
instituted  there  was  one  child,  Carrie  Curtis, 
Issue  of  his  marriage  with  Mary  Owens. 

Relator  further  testified  that  this  child  was 
bom  about  six  mouths  after  be  had  sepiirated 
from  Mary  Owens,  who  gave  birth  to  another 
child  about  three  or  four  months  after  he  ob- 
tained a  judgment  of  divorce. 

The  record  in  the  first  suit  of  Charles  Cur- 
tis V.  Mary  Owens  was  fliiid  in  evidence  by 
the  respondents.  All  of  this  record,  except 
the  petition  has  been  omitted  from  the  tran- 
script by  consent  of  counsel. 

We  are  Informed  by  the  district  Judge  that 
this  first  suit  was  instituted  In  May.  1902, 
and  that  the  judgment  of  nonsuit  was  render- 
ed on  JanuaiT  7,  1903. 
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in  this  petition  the  plaintiff  alleged  that  he 
was  married  to  Mary  Owena  In  September 
1891;  that  of  aald  marriage  there  had  been 
no  legal  Issue;  that  Mary  Owou  left  the 
matrimonial  domicile  tn  March  1900,  and  has 
since  remained  away;  that  aftw  she  left  the 
matrimonial  domicile,  his  satd  wife  gave 
birth  to  a  girl  child,  sttll  living,  "whom  she, 
his  said  wife,  miblushlngly  declares  Is  not 
his  offiBpring";  and  that  "petitioner  therefore 
charges  his  said  wife  with  the  crime  of  adul- 
tery." Wherefore  the  plaintiff  pra^  fw  Judg- 
ment of  absolute  divorce. 

The  evidence  does  not  show  what  proceed- 
ings were  had  In  the  second  suit  or  the  na- 
ture of  the  Judgment  rendered.  It  seems, 
however,  to  be  conceded  that  pltttatiff  obtained 
a  Judgment  of  divorce. 

Both  parties  hare  remarried.  It  Is  shown 
that  the  child  was  bom  iffiw  to  the  Instlto- 
Uaa  of  the  first  suit 

We  agree  with  the  district  Judge  that  tike 
present  proceeding  was  taken  under  Act  No. 
79,  p.  91,  of  18M,  and  not  under  flu  allied 
Jndgmait  of  divorce  rendered  In  Hay,  1903. 

The  petition  does  not  claim  that  relator  Is 
entitled  to  the  custody  of  the  child  hy  the 
fcMTce  and  effect  of  said  Jndgmmt,  which  he 
did  not  even  oOot  In  evldmce;  The  grounds 
at  relief  alleged  are  those  set  forth  In  Act 
THo.  79,  p.  91,  of  18&i,  empowering  district 
Judges  to  remove  childrw  from  the  custody 
of  parents,  tutors,  or  other  persons  having 
care  of  thesn,  whenever  the  physical  or  men- 
tal  welftiie  of  the  child  Is  seriously  endanger* 
ed  by  the  neglect  or  abuse  vt  the  Tidous  or 
immoral  habits  ot  the  custodian. 

The  district  Judge  found  that  the  re^rand- 
ents  had  been  lawfolly  married ;  were  above 
the  avwage  of  colored  pet^le,  and  that  the 


mother  of  the  child  was  decent  and  reputable 
and  concludes  his  (^Initm  as  follows: 

**It  Is  the  best  Judgment  of  the  court  that 
this  little  girl,  who  Is  abont  five  years  of  age, 
should  remain  with  her  mother,  who  has  been 
the  eostodian  of  the  child  from  the  date  of  its 
birth,  without  any  claim  beinc  made  by  re- 
lator, her  ftmoer  husband :  on  the  contrary,  the 
relator  has  repudiated  uie  patunity  of  the 
child.* 

The  court  a  qua,  in  dedding  tba  lanes 
properly  declined  to  consider  the  record  and 
Judgment  in  the  second  suit  which  had  not 
been  filed  In  evidence,  and  which  were  not 
really  the  basis  vC  the  present  proceeding 

The  allegation  of  patwnlty  In  the  present 
proceeding  Is  r^wlled  by  the  ^evloua  Judi- 
cial allegation  of  the  relator  ttiat  there  was 
no  issue  of  the  marriage,  and  that  tbe  child 
was  an  adulterous  bastard. 

The  Judgment  oC  muunUt  In  the  first  dlvione 
suit  decided  nothing. 

The  allegations  of  the  petltloa  In  that  suit 
vere  not  adjudged  to  be  unfounded,  and 
plaintiff  was  left  free  to  urge  them  In  a  aob. 
sequent  action. 

There  Is  no  good  reason  why  relator  should 
not  be  bound  sudk  allegations,  whkh  so 
far  as  the  record  shows  have  never  been  ad- 
judged to  be  untrue. 

No  court  would  award  the  custody  ot  a 
child  to  a  litigant  making  such  allegatlonB. 

We  do  not  know  what  the  relator  alleged 
or  prayed  tm  in  tbe  second  suit  for  dlv«ce. 

From  his  own  allegations  it  appears  that 
tbe  Judgmoit  did  not  award  to  him  the  cns- 
tod^  of  the  child.  What  bis  r^hts  may  be 
under  such  alleged  Judgment  cannot  be  con- 
sidered In  the  absence  of  the  reowd. 

We  consider  the  Judgment  rendwed  heiabi 
as  merely  provlsiimal,  and  It  Is  affirmed. 
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IfcDONALD  et  aL  T.  SANTORD. 
(SBprame  Coort  of  MlnlBrippL  July  9,  1800.) 

HomRAD— IHCUKBUNCB— O  AnOSLUTION . 

A  husband  and  wife  can  maintain  a  bill 
In  dtancerj  to  cancel  a  decree,  in  a  miit  to 
which  the  wife  waa  not  a  party,  declarins  that 
u  instrnmeDt  executed  by  the  husband  alone 
eonstitnted  an  Incimibrance  on  the  homestead. 

Appeal  from  Chancery  Court,  Covington 
Connty;  J.  L.  McCasklll,  Chancellor. 

Salt  by  R.  McDonald  and  another  against 
Urs.  N.  A.  Sanford.  From  a  decree  sustain- 
ing a  demurrer  to  the  bill,  complainants  ap- 
peaL  Reversed  and  remanded. 

On  Janoary  8,  1900,  R.  McDonald,  one  of 
ttie  apprilanta  herein,  gave  the  had>and  of 
ippellee  a  note  to  secure  borrowed  money, 
as  follows; 

"Williamsburg,  Miss.  On  or  before  Jan. 
next,  1901, 1  promise  to  pay  to  N.  A.  Sanford 
the  sum  of  f460.00,  bearing  interest  from  date 
until  paid,  for  value  received,  this  Jan.  8tb> 
1900.   R.  McDonald. 

'  "And  to  make  the  above  note  good,  or  In 
case  I  fall  to  pay  the  above  spedfled  amount, 
bearer  to  bave  the  following  described  lands 
named,  to  wit:  S.  %  S.  W.  section  86,  T. 
at  B.  16  W.  R.  McDonald." 

On  February  9,  1905.  Mrs.  N.  A.  Sanford 
Died  a  bill  In  the  chancery  conrt  against  B. 
McDonald  alone,  asking  that  the  abOve  note 
be  declared  a  mortgage  on  the  property  there- 
in described,  all^i^  that  the  land  was  not 
sppellant's  homestead.  On  the  hearing  Mi^ 
3A  a  decree  was  rendered  against  him,  and  a 
cnnmlsrioner  appointed  to  sell  the  land  for 
satlafactlon  of  the  Indebtedness.  Afterwards 
m  Jane  7,  180S.  R.  McDonald  and  Luella  Mc< 
Donald,  his  wife,  filed  their  bill  to  cancel  the 
itwre  decree  charging  that  the  land  waa  a 
homestead,  and  was  a  homestead  at  the  time 
the  note  was  given  and  at  the  time  the  decree 
waa  rraidered,  and  that  the  Indebtedness  bad 
been  fully  paid;  that  Mrs.  Luella  McDonald 
knew  nothing  of  the  ezecnUoa  of  the  note  by 
ber  hnaband,  and  knew  nothing  ot  the  suit 
in  diance^  declaring  it  a  mortgage  on  the 
homeatnUl;  and  that  B.  McDonald  waa  de- 
temd  by  duress  from  appearing  and  defend- 
ing the  former  suit  Mrs.  Sanford  demurred 
to  the  bill  of  complaint,  and  the  court  sos* 
talned  tbe  demurrer;  and  this  appeal  Is 
prosecuted  from  tbe  action  of  the  court  in 
nntalning  the  demurrer. 

Mcintosh  Bros.,  for  appellants.  B.  L.  & 

E.  I*  Dent,  for  appellee. 

WHITFIELD,  C.  J.  This  was  an  original 
bill,  not  a  bin  for  review,  and,  if  its  allega- 
tions are  sustained,  the  grossest  possible 
fraud  on  the  part  of  appellee  will  be  shown. 
There  was  no  res  adjudicata  as  to  the  rights 
of  the  wife  In  the  homestead,  growing  out  of 
the  decree  in  the  original  suit,  since  she  was 
not  made  a  party  to  that  suit.  The  authori- 
ties dted  by  learned  counsel  for  appellee  on 
this  point  have  no  application.  The  case  of 


Founds  T.  Clarke^  70  Miss.  263, 14  Boutb.  22. 
announces  a  wholly  unsound  proposition,  and 
it  is  bereby  overruled.  Whatever  name  may 
be  glvffii  to  tbe  wife's  Interest  In  the  home- 
stead, whether  it  be  called  an  estate,  or  an 
terest,  or  a  claim,  or  a  rlf^t,  or  a  veto  power 
merely,  It  is  sacb  an  Interest  or  light  as  tbe 
statute  requires  to  be  conv^ed  by  a  deed,  and 
a  deed  to  the  homestead  without  the  wife  . 
Joining  In  the  conveyance  has  been  correctly 
held.  In  the  case  of  G.  &  S.  I.  R.  R.  Oo.  v. 
Slngletery  (MIssO  2B  South.  to  be  an  ab- 
Bolnte  nullity.  And  It  was  furtha  beld 
in  that  case  that  the  hosband  himself  was 
not  concluded,  as  to  bis  own  interest  even, 
from  bringing  the  action  of  treqtass  to  re- 
covCT  damagea  from  the  railroad  company 
for  laying  its  right  of  way  ovor  the  land  to 
which  the  husband  bad  executed  a  convey- 
ance without  the  joinder  of  the  wife;  the 
land  being  homestead  property.  The  sama 
doctrine  pteclsely  was  beld  in  Revalk  t. 
EIraemer,  68  Am.  De&  806,  a  Oallfomla  casa. 
There  Bevalk  bad  given  a  mortgage  upon  the 
homestead  which  was  not  signed  by  tbe  wif^ 
and  a  bill  to  foreclose  was  filed  against  Be- 
valk, without  making  tbe  wife  a  party,  and 
a  decree  was  rendered  agataut  him  alone,  snb> 
jectlng  the  property  to  sale.  Afterwards  B» 
valk  and  his  wife  filed  a  bill  for  an  injunc- 
tion to  restrain  the  sale,  and  the  court  said: 
"The  wife  was  not  a  party  to  tbe  suit,  and 
could  not  in  any  way  be  affected  thweby,  nor 
could  the  rights  of  tbe  husband  as  to  the 
homestead  be  affected  by  the  proceedings  in 
that  case.  When  tbe  husband  appears  alone 
and  defends  tbe  suit  bis  right  to  the  home- 
stead Is  no  more  concluded  by  the  decision 
than  by  bis  separate  execution  of  tbe  deed  or 
mortgage.  The  legal  proceedings,  to  be  con- 
clusive against  either,  must  embrace  both." 
-  In  the  case  of  Larson  v.  Reynolds  &  Pat^- 
ard.  13  Iowa,  670,  81  Am.  Dec.  444,  it  Is 
also  expressly  held  that  the  wife  is  not  es- 
topped by  a  decree  foreclosing  a  mortgage  on 
a  homestead  executed  by  tbe  husband  alone, 
and  tbat  she  cannot  be  ousted  from  possession 
by  sale  made  under  such  a  decree.  And  the 
court  said,  on  page  582  of  13  Iowa,  page  447 
of  81  Am.  Dec:  "The  right  of  the  wife  to 
the  homestead  differs  from  tbat  of  dower,  and 
the  provisions  of  the  statute  as  to  its  convey- 
ance or  incumbrance  are  also  different.  But 
the  difference  arises  necessarily  from  the 
rights  and  privileges  reserved  to  the  wife  dur- 
ing and  after  tbe  life  of  tbe  husband.  Thus 
the  husband  may  fall  to  select,  plat,  mark 
out,  and  record  the  homestead;  and,  If  to,  tbe 
privilege  then  devolves  upon  the  wife.  So 
the  deed  passes  nothing,  not  even  bin  interest, 
if  she  does  not  Join.  Upon  bis  death  she  has 
tbe  right  to  continue  Its  occupation,  and  it 
cannot  be  taken  from  her  by  his  will  or  de- 
vise. And  If  she  does  not  survive  the  hus- 
band, ber  Issue  may  upon  a  certain  contin- 
gency take  the  whole  homestead.  From 
which  premises  it  Is  reasonably  clear  tbat  thv 
wife's  right  or  Interest  In  tbe  homestead  Is 
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not  merely  an  Inchoate  one,  to  become  vested 
after  his  death,  and  which  after  assignment 
may  be  disposed  of  by  a  Judicial  sale  for  the 
debt  of  the  husband;  but  that  the  occupation 
of  it  as  a  home  gives  her  a  right  therein, 
without  any  further  act  on  her  part,  or  any 
one  for  her,  which  cannot,  without  her  con- 
sent be  divested.  The  homestead  belongs, 
as  ft  were,  to  the  family.  It  Is  for  the  ben- 
efit of  the  family,  parents  and  children.  As 
to  Its  conveyance,  the  law  contemplates  that 
there  shall  be  a  concurrence  of  both  minds, 
of  tbe  two  heads  so  to  speak,  before  the 
dwelling  place  of  tbe  family  shall  be  incum- 
bered, or  tbe  rights  of  either  one  be  divested 
or  affected.  It  Is  seen,  therefore,  that  the  will 
of  tbe  wife  Is  theory  as  supreme  as  that  of  the 
husband."  And  in  the  case  of  Saigent  v. 
Wilson  et  aL,  5  Cal.  504,  it  is  held:  "Where 
an  action  Is  brought  to  foreclose  the  mort- 
gage upon  property  claimed  as  a  homestead, 
the  wife  of  the  mortgagor  is  a  necessary 
party  to  a  full  adjustment  of  tbe  controversy, 
and  should  be  allowed  to  Intervene."  And 
the  case  was  reversed  in  order  to  permit  ha 
to  intervene.  This  same  doctrine  Is  held  In 
many  other  cases  not  necessary  to  cite. 

The  plain  purpose  of  our  statute  on  this 
subject  was  to  protect  the  wife  in  the  shelter 
and  refuge  of  a  homestead,  unless  she  has 
herself  Joined  in  conveying  away  the  home- 
stead, and  whatsoever  name  her  right  may 
be  designated,  it  is  perfectly  manifest  that 
no  conveyance  or  mortgage  of  the  homestead; 
without  her  Joining  in  tbe  conveyance,  is 
anything  less  than  utterly  void.  And  a  bill 
filed  by  a  creditor  of  the  husband  to  fore- 
close an  Incumbrance  on  the  homestead  exe- 
cuted by  the  husband  al<me,  if  it  shall  result 
in  a  decree  for  the  sale,  results  in  a  decree 
that  is  void  for  tbe  obvious  reastm  that  the 
wife  was  an  essentially  necessary  party. 
The  doctrine  announced  in  the  case,  which 
we  unhesitatingly  overrule,  operates  an  abso- 
lute nullification  of  our  statute  providing  that 
a  wife  must  Join  in  a  conveyance  for  the  in- 
cumbrance of  a  homestead.  Tbe  doctrine 
which  we  approve  is  laid  down,  also,  in  16 
A.  &  G.  Bncy.  of  Law,  083  (last  clause  of  the 
section).  It  will  be  seen  by  an  examination 
of  the  notes  that  tbe  overwhelming  weight  of 
authority  Is  to  that  effect  Amongst  the 
cases  cited  are  Cummlngs  v.  Busby,  62  Miss. 
1^,  and  McKenzle  v.  Shows,  70  Miss.  388, 
12  South.  336,  36  Am.  St  Rep.  654.  In  the 
first-named  case  tbe  court  speaking  through 
Oampbell,  C.  J.,  held  the  trust  deed  executed 
by  himself  alone  to  secure  his  debt  absolutely 
void.  The  creditor  had  advertised  the  prop- 
erty under  the  trust  deed,  and  bought  It  in. 
Afterwards  Busby  and  wife  brought  an  action 
of  ejectment  to  recover  the  lands.  Tbe  sole 
question  In  tbe  case  was  whether  tbe  deed 
was  void  or  voidable,  and  the  court  held  that 
the  deed  of  trust  was  void,  and  that  the 
husband  and  wife  could  both  Join  In  an  eject- 
ment to  recover  the  land.  Here  la  a  case 
holding  that  whatever  tbe  Interest  of  tbe  wife 


is,  it  is  such  an  Interest  or  right  that  she  can 
maintain  ejectm^t  to  recover  it  In  tbe 
case  of  McKenzie  v.  Shows  the  court  express- 
ly held  that  the  conveyance  of  the  homestead 
by  the  husband  without  the  wife's  Jolndra 
conveyed  no  estate  whatever  of  any  kind. 
Tlie  court  said:  "There  is  no  estate  In  re- 
version expectant  upon  wlilch  the  appellants 
can  enter  upon  the  proper  sale  of  the  home- 
stead by  tbe  husband  and  wife  Jointly,  for 
the  reason  that  the  attempted  conveyance  and 
Incumbrance  of  the  husband  alone,  in  the  sate 
by  deed  of  the  timber,  w^is  absolutely  Invalid 
to  convey  any  right  or  title.  Collins,  the 
purchaser  of  tbe  timber,  acquired  nothing  by 
tbe  invalid  conveyance  from  tbe  husbanO 
alone.  We  are  not  inclined  to  eat  away  a 
wise  and  most  beneficent  statute,  designed  for 
tbe  welfare  and  support  and  comfort  of 
wife  and  children,  by  ingrafting  any  excep- 
tions upon  it  The  law  must  be  upheld  and 
enforced  as  written,  and  this  we  do  by  de- 
claring Yawn's  deed  to  the  timber  on  the 
homestead  an  incumbrance  upon  tbe  title 
and  invalid  for  any  purpose." 

The  decree  Is  reversed,  the  demurrer  ovw- 
mled,  and  the  cause  remanded,  with  leave 
to  answer  within  80  days  from  the  flUng  of 
the  mandate  in  tbe  court  below. 


RECTOR  et  aL  v.  ALCORN  et  «L 

(Supreme  Court  of  Mississippi.   June  11,  1906. 

Wills— CoNsrauCTioN—PMCATOBT  Tbubt. 

A  will  recited  the  affection  and  watchful- 
nesfl  of  testator's  wife;  devised  certain  land  to 
a  son;  recited  that  since  a  prior  will  certain 
real  estate  had  been  deeded  to  the  daughters 
as  their  share  of  tbe  real  estate,  "leaving  them  to 
Inheritsucb  shares  of  my  personal  estate  *  •  * 
which  in  the  JudgmeDt  of  my  ezecators  thvy 
may  be  entitled  to  :  bequeaAeo  **all  tbe  balance 
of  my  estate  •  *  •  to  my  beloved  wife. 
*  *  *  to  be  hers  and  to  be  disposed  of  aa  she 
may  think  faesL  I  have  full  confidence  in  mi- 
said  wife,  and  have  abiding  faith  that  she  will 
deal  Justly  with  oar  children" — and  appointed 
the  wife  and  son  executors.  Hdd.  that  the  will 
made  indeiwndent  provision  for  the  wife,  with- 
out the  creation  of  a  precatory  trust 

[Ed.  Note. — For  cases  in  point  see  vol.  4B, 
Gent.  Dig.  Wills,  %%  1SS7-1^.] 

Appeal  from  Chancery  Court  Coahoma 
County;  Percy  Bell,  Chancellor. 

Bill  In  chancery  filed  by  Rosebud  Alcorn 
Rector  and  others,  daughters  of  Gov.  Jas.  L. 
Alcorn,  deceased,  against  Amelia  W.  Alcorn, 
widow  of  Gov.  Alcorn  and  mother  of  com- 
plainants, against  May  Yates  Alcorn,  widow 
and  executrix  of  James  Alcorn;  deceased  (son 
of  Gov.  Alcorn),  and  against  James  L.  Al- 
corn, the  infant  sou  of  James  Alcorn,  deceas- 
ed, seeking  to  have  a  precatory  trust  under 
tbe  residuary  clause  of  the  will  of  Gk»v.  Al- 
corn declared  In  favor  of  the  children  and 
descendants  of  Gov.  Alcorn.  From  a  decree 
in  favor  of  defendant  May  Yates  Alcorn, 
oomplaioants  and  cross-oomplalnant  Amelia 
W.  Alcorn  ai^eal.  Afflnnad. 
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The  will  of  Gov.  Aloom  Is  tB  Allows : 

'^e  last  will  and  testament  of  James 
LoBk  AJooxn,  of  ISie  ooonty  of  Ooaboma,  state 
vi  MlssieslBpl : 

*%  James  liusk  Aleom,  of  Uie  oonnty  and 
state  afoireeatd.  now  In  full  iiossesslon  of 
my  mental  vigor,  bnt  feeble  In  boily,  being 
now  In  the  Berenty-seventh  year  of  my  age, 
besides  being  afflicted  with  paralysis,  which 
has  pr^ed  npon  me  for  the  past  two  years, 
a  constant  menace  to  my  life,  ronlnding  me 
that  at  any  day  or  hour  I  may  be  called  to 
visit  for  eternity  that  shadowy  land  from 
which  there  can  be  no  return,  and  being 
moved  by  a  natural  concern  for  the  wife 
who  has  beok  so  affectionate  to  me^  and  who 
baa  watched  over  me  In  my  affliction,  and^ 
who  has  not  ceased  hex  watchfulness,  dur-' 
Ing  my  long  affliction,  having  thought  proper 
to  make  this  my  last  will  and  testamail^ 
her^iy  revoking  all  others  by  me  heretofore 
spoken  or  written.  tAtb&e  as  wills  or  codicils 
in  any  form  whatever. 

**Item  1.  I  desire  that  my  son  James,  my 
only  living  son,  shall  inherit  my  personal 
eflects,  my  watch,  my  walking  canes,  my 
few  jewels,  to  be  his,  to  be  disposed  of  as 
he  may  see  fit  I  have  heretofore  glvm  my 
son  <tf  my  estate,  and  have  made  hbn  a  deed 
thwefor,  which  be  now  possesses.  In  addi- 
tion thereto,  I  now  give  and  beoueath  to  him 
that  portlm  of  my  estate  known  as  tibe 
'Cammack  Plantation,'  embracing  as  It  does 
about  eli^t  hundred  acres  of  land,  with  a  small 
settlement  thneon.  Ify  son  James  has  treated 
me  with  great  affection,  and  I  love  blm  with 
deep  affection,  and  I  request  that  my  wife, 
Amelia,  to  whom  I  bequeath  vay  estate,  shall 
treat  him  with  that  favoritism  and  partiality 
which  I  well  know  her  heart  Inclines  her 
to  do. 

**On  the  21st  of  Jmi^  1882,  I  ececuted  a 
will  br  which  I  devised  the  most  of  my  es- 
tate. Since  then  my  life  has  beoi  spared  and 
many  changes  have  taken  place.  I  have  deed- 
ed to  my  daughter,  Jnstina  A.  Swift,  of  Snn 
Francisco,  California,  an  estate  In  lands, 
which  I  considered  her  share  of  my  ical 
estate.  I  have  likewise  conveyed  by  deed  to 
my  daughter  Angelina  an  estate  which  I  de> 
signed  as  her  portion  of  my  real  estate,  leav* 
ing  them  to  hereafter  inherit  such  shares  of 
my  personal  estate  as  I  may  die  possessed  of, 
and  which.  In  the  judgment  of  my  executor, 
tbey  may  be  entitled  to^  and  which  my  estate 
may  be  able  in  equity  to  give. 

"All  the  balance  of  my  estate,  real  personal 
and  mixed,  together  with  all  my  riglits  and 
credite  of  whatever  kind,  I  give  and  bequeath 
to  my  beloved  wifc^  Amelia  W.  Alcorn,  to 
be  bers  and  to  be  disposed  of  as  she  may 
think  best,  I  have  fnll  confltlence  in  my  said 
wife,  and  have  abiding  faith  that  she  will 
deal  justly  witii  our  children  and  the  descend- 
anta  of  them. 

"This  ray  holographic  will,  written  in  my 
own  band,  I  make  and  publish  the  thirteenth 
of  April,  187S. 


"And  I  do  hereby  appoint  my  said  wife 
Amelia  and  my  son  James,  my  executors  and 
do  desire  the  chancery  court  to  permit  tiiem, 
or  the  survivors  of  them,  to  enter  upon  the 
discharge  of  their  duty  without  the  execu- 
tion of  any  bond,  find  without  filing  any  in- 
ventory of  my  estate  whatever. 

"Witness  my  sispiature  the  day  and  date 
above  written." 

The  bill  alleges  that  after  the  death  of 
Gov.  Alcorn  his  son  James  began  to  lay 
schemes  to  get  possession  of  the  property  de- 
vised to  Mrs.  Amelia  W.  Alcorn,  and  that  by 
false  repre8entatl<ms  and  undue  Influence 
said  James  finally  succeeded  In  having  his 
mother  conv«y  to  him  the  propwty  which  had 
been  devised  to  her,  according  to  the  allega- 
tions of  the  bill.  In  trust,  and  for  which  she 
hdd  only  a  life  estate;  and  tbe  bill  asked 
a  construction  of  tlie  will  and  a  cancellation 
of  the  deed  from  Hra.  Amelia  W.  Alcorn 
to  him,  and  that  May  Tates  Alcom  and  oth- 
ers, his  heirs  at  law,  be  restrained  from  as* 
sertlng  ai^  claims  to  the  property.  Mrs. 
Amelia  W.  Alcom  answered,  admitting  fraud 
and  misconduct  on  the  part  of  said  James, 
as  alleged  in  the  bill,  and  made  h&c  answer  a 
cross-bill  against  May  Yates  Alcom,  Individ- 
ually and  as  executrix  of  her  deceased  hus- 
band and  BB  guardian  of  her  minor  child. 
She  stated  that,  In  case  the  court  should  de- 
cree that  by  the  terms  of  said  will  a  precatory 
trust  was  created,  she  was  willing  to  assume 
her  duty  as  trustee  under  said  will,  but  if 
the  court  should  find  adversely  to  the  theory 
of  the  trust  and  that  she  took  the  fee  in 
her  own  right  to  the  property  so  devised  to 
her  under  the  will  of  Gov.  Alcom,  then  that 
tlie  fraudulent  InatrnmeDts  above  mentioned 
be  canceled  as  clouds,  and  for  a  dis- 
covery and  accountli^  against  the  codefend- 
ants.  The  codefendants.  May  Yates  Alcom 
and  her  minor  son,  James  L.  Alcom,  demur- 
red to  the  original  bill  and  the  cross-bill,  and 
the  court  sustained  both  demurrers,  and 
the  complalnanta  and  cross-complainanta  both 
appeal. 

J.  W.  Cutrer,  for  appellants. 

Calvin  Perkins,  for  appellees,  cited:  Lucas 
V.  Lockhart,  10  S.  &  M.  4GQ,  4S  Am.  Dec.  766; 
Colton  V.  Colton,  127  U.  S.  300,  8  Sup.  Ct 
1164.  3a  U  Ed.  138;  Foose  v.  Whltmore,  82 
N.  Y.  406,  87  Am.  Rep.  572;  Randall  v.  Ran- 
dall, 135  in.  398,  25  N.  E.  780,  25  Am.  St  Rep. 
373;  Clay  V.  Woods,  153  N.  Y.  134,  47  N.  E. 
274 ;  Post  V.  Moore,  181  N.  Y.  15,  73  N.  E.  482, 
100  Am.  St  Rep.  495;  Olbblns  v.  Shepard,  125 
Mass.  541 ;  In  re  Hamilton,  L.  R.  2  Ch.  Dlv. 
370;  Meredith  v.  Heneage,  1  Sim.  542;  Eaton 
V.  Watts,  4  L.  R.  Eq.  Cas.  161;  In  re 
Hutchinson  et  al.,  L.  R.  8  Ch.  Dlv.  540; 
Howaorth  v.  Dewell,  29  Beav.  IS;  Bardswell 
T.  Bardswell.  9  Sim.  319;  Pope  v.  Pope,  10 
Sim.  1;  Hoy  v.  Master,  0  Sim.  fS6S;  2  Pom. 
Eq.  1 1016. 

OALHOON,  J.  From  an  examination  of 
the  entire  will  of  Gov.  Alcom,  which  the  r»> 
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porter  wHI  print  we  do  not  take  the  view 
that  the  worda  In  reference  to  Mrs.  Alcorn 
are  precatory.  If  th^  are  construed  as  not 
merely  expressions  of  confidence  In  her  act- 
ing wisely,  but  aa  imperative  to  control  her 
as  trustee,  it  seems  to  ns  the  whole  purpose, 
as  Indicated  by  the  language  used  In  reference 
to  her,  to  mabe  independent  provision  for 
her,  is  defeated.  The  contentions  on  both 
sides  are  so  lucidly  and  fully  put  that  we 
need  only  say  that  we  agree  with  the  author- 
ities produced  by  the  appellee. 
Affirmed  on  appeal  and  croas-appeaL 


McINTOSH  BROS,  et  al.  T.  RUTLAND. 
(Supreme  Court  of  AflMissippt  June  18,  1906.) 

1.  SAi.Ea  —  OBowina  Tubd  —  Otooh  oh 

Land. 

A  contract  for  the  sale  of  timber  on  land 
owned  by  a  husband  and  wife,  providing  that 
If  the  owners  failed  to  deliver  the  timber  the 
purchaser  might  enter  the  land  and  cut  it,  was 
a  contract  of  purchase  and  not  an  option  on 
the  land,  and  hence  proceeds  from  said  sale 
accming  after  the  death  of  the  wife  descended 
to  the  husband  and  a  minor  daught^. 

2.  EXBCUTOBS  AND  AOMINIffntATOBS— DlSTBI- 
BUTTOn  OF  EffTATS— PbOCEEDIROS. 

Where  the  only  assets  belonging  to  the 
estate  of  a  deceased  wife  were  the  proceeds  of 
the  sale  of  certain  timber,  the  assignee  of  the 
husband,  entitled  to  a  share  thereof,  could  main- 
tain a  bill  for  the  distribution  of  the  funds  in 
the  hands  of  the  administrator. 

Appeal  from  Chancery  Court,  Govlngton 
County;  J.  L.  McGaaklU,  Chancellor. 

"To  be  ofilelally  reported." 

Action  by  Mcintosh  Bros,  and  another 
against  H.  0.  Rutland,  administrator  of  M. 
B.  Culpepper,  deceased.  From  a  decree  In 
favor  of  defendant,  complainants  appeal. 
Reversed,  and  cause  remanded. 

M.  M.  Culp^per  and  his  wife,  Mrs.  M.  B. 
Culpepper,  entered  into  a  contract  with  the 
Leake  Milling  Company  for  the  sale  of 
merchantable  pine  timber  on  certain  land 
which  they  owned.  Under  the  terms  of  the 
contract,  if  the  Culpeppers  failed  to  deliver 
said  pine  timber,  the  Lealce  MllMug  Company 
was  authorized  to  enter  upon  the  land  and 
cut  said  timber.  Mrs.  Culpepper  died  before 
the  contract  was  fulfilled,  leaving  as  her 
heirs  her  husband,  M.  M.  Culpepper,  and 
their  daughter,  a  minor.  M.  M.  Culpepper, 
after  the  death  of  his  wife,  assigned  all  bis 
Interest  In  the  contract  to  <me  Thomas  Chain, 
and  said  Chain  assigned  one-half  the  Inter- 
est be  acquired  to  Mcintosh  Bros.  After  the 
appointment  of  H.  O.  Rutland  as  admlnigtra- 
tw  of  the  estate  of  Mrs.  M.  E.  Culp^per,  the 
Leake  Milling  Company,  with  the  consent 
of  said  administrator,  entered  upon  the  prop- 
erty and  b^an  cutting  the  timber,  and  paid 
Bftld  administrator  for  the  timber  so  cut 
Mcintosh  Bros,  and  Chain  filed  a  petition  in 
the  chancery  court  asking  for  a  distribution 
of  the  funds  In  tlie  hands  of  the  adminis- 
trator, claiming  one-half  Interest  in  same. 
The  administrator  filed  a  demurrer,  alleelng 


that  the  bill  failed  to  show  that  M.  B.  Cul- 
peppor  was  the  owner  of  the  land  at  the  time 
of  her  death,  and  hence  failed  to  show  any 
interest  descendable  to  her  husband.  The 
chancellor  sustained  the  demurrer,  and  this 
appeal  Is  prosecuted  on  the  ground  that  the 
agreement  was  a  contract  for  the  purchase  ot 
the  timber,  and  not  an  option  on  the  land. 

SnlllTan  &  Tallr,  Cor  anwllanta.  Living- 
ston &  UcLanrln  uid  Alexander  &  Alexan- 
der, tor  an^ellesw 

WHITFIBLD,  O.  7.  The  Instromoit  In 
this  case  evldoiclng  tlie  agreemoit  as  to  the 
sale  of  the  timber  Is  a  plain  contract;  and 
not  a  mere  optlm  at  all.  The  Inte»st  tn  tiie 
proceeds  of  the  timber,  upon  the  death  of  the 
wlf^  descended  to  the  husband  and  daughter. 
The  bndumd,  for  a  valuable  oonslderation, 
assigned  his  entire  Interest  away.  It  is  av^ 
red  in  the  bill  that  there  are  no  other  assets 
belonging  to  the  estote,  except  the  interest 
in  the  proceeds  of  Hits  timber.  On  this  state 
of  facts,  averred  in  the  bill,  it  is  perfectly 
manifest  that  the  demurrer  should  taave  been 
overruled. 

The  decree  is  reversed,  the  danurrer  over- 
ruled, and  cause  remanded  for  answer  with- 
in 80  days  from  filing  of  mandate  la  the 
court  below. 


TATNB  T.  DRAKB. 

(Supreme  Oourt  of  MississippL  April  SIX  190& 
Suggestion  of  Error  Overruled. 
June  25,  1906.) 

Bborbbs— ExcLuaivx  Conteaot — MtJTCAUn 

—Rb  VOCATION. 

A  contract  without  consideration  by  a  land- 
owner, merely  giving  one  the  exclusive  agencr 
for  a  year  to  sell  the  land  on  commission,  may 
be  revoked  prior  to  a  sale,  being  without  mu- 
tuality. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  IHg.  Brokers,  fi  11.] 

Appeal  from  Circuit  Court,  Hinds  County ; 
D.  M.  Miller,  Judge. 

Action  by  B.  K.  Jayne  against  Mrs.  Annetta 
Drake  for  real  estate  commissions.  Action 
dismissed,  and  plaintiff  appeals.  Affirmed. 

Mrs.  Drake  entered  Into  an  agreement  wlOi 
Jayne  whereby  he  was  to  act  as  her  aguit  in 
the  sale  of  certain  property  and  executed 
the  following  Instrument  in  writing,  for 
which  there  was  no  consideration:  "Jackson, 
Miss.,  Feb.  10,  1902.  In  consideration  of  my 
dedre  to  sell,  I  ber^y  place  my  home  and 
plantation,  lying  In  the  western  suburbs  of 
the  city  of  Jackson,  In  charge  of  R.  K.  Jayne 
for  the  remainder  of  the  year  1902  under  the 
following  agreement:  Jayne  Is  to  have  the 
exclusive  selling,  and  is  to  account  to  me  for 
100.00  an  acre.  I  am  to  sign  deed  or  deeds 
to  such  party  or  parties  and  for  such  omald- 
eration  as  Jayne  shall  request,  and  be  is 
allowed  to  retain  any  excess  over  the  sum 
named  as  his  compensation.  There  are  2G9 
acres  la  alL  Witness  my  id<natnze  tbls  the 
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lOUi  day  of  Febnuur.  1802.  Annetta  Drake." 
The  testimony  showed  that  during  the  fall 
of  the  year  Mra.  Drake  told  Jayne  to  offer 
the  land  at  $60  per  acre,  and  that  she  wonld 
pay  him  6  per  cent  commlsBlons  out  of  that 
price,  and  that  he  wonid  aiibmit  offers  for 
a  part  of  the  place  to  her,  and  she  wonld 
accept  or  reject  at  pleasure,  and  for  such 
offers  she  was  not  bound  to  make  any  deed. 
On  December  80th  one  Barrett  offered  $100 
per  acre  for  47  acres  of  the  land,  but  Mrs. 
Drake  declined  the  offer.  On  December  81st, 
DO  sale  having  bera  effected,  Mrs.  Drake  told 
Jajne  she  could  not  give  him  the  ezclnslre 
bandllng  of  the  place,  and  would  place  it 
in  the  hands  of  other  real  estate  men,  and 
would  also  try  to  sell  It  herself,  but  that  he 
could  still  continue  his  efforts  to  sell  it  On 
Jaaaary  2,  1908,  Barrett  purchased  part  of 
the  land  direct  from  Mrs.  Drake;  the  pur- 
chase price  being  |9,10S.S0.  Jayne  after- 
wards claimed  5  per  cent  commissions  from 
Mrs,  Drake,  alleging  that  he  had  been  in- 
atromental  In  effecting  the  sale.  In  that  he 
bad  brought  the  parties  together  and  had  be- 
gan negotiations  with  Barrett  before  the  1st 
of  January,  and  that,  even  if  the  sale  were 
effected  after  January  let,  nnder  his  verbal 
agreement  he  bad  a  right  to  claim  oommls- 
lions  for  sale  which  he  effected. 

Bobt  Lowry  and  P.  H.  Lowry,  for  a.ppel- 
btnt  Wells  it  Welb,  for  appellee. 

TRULY,  J.  It  Is  impossible  to  extricate 
tbe  case  of  appellant  from  the  mte  announced 
by  this  court  In  Kolb  t.  LanA  Companyt  74 
Hiss.  SffT,  21  South.  288. 

Affirmed. 


JONES  T.  JONES. 

(Saprcme  Court  of  Musisslnpi.   April  SO,  1906. 
Reargument  Denied  Jane  2S,  1906.) 

1  Refobmation  of  iNVTBUiairas— Btidxhoi 

— WErOHT— SXTITICIENCT. 

One  seekinir  to  reform  a  deed,  the  redtals 
n  which  are  definite  and  nnambifroons,  must  e»- 
tablieb,  not  only  by  a  preponderance  of  tlie 
testimony,  but  practically  to  the  exclusion  of 
CTpry  other  reasonable  hypodieats,  tiiat  motaal 
m»rake.  fraud,  or  error  occurred  In  the  making 
of  the  deed. 

FEd.  Note. — For  cases  In  point,  see  vol.  42, 
CenL  Dig.  Reformation  of  Instruments,  {  160.] 

1  8i.HE. 

Tn  a  suit  to  reform  a  deed,  evidence  ex- 
laitned  and  held  not  to  establlah  fraud,  error, 
or  mutual  mistake  snAdut  to  authorise  a 
KionnattoD. 

Appeal  from  Ghancny  Oourt;  Madison 
County;  R.  B.  Mayea,  Chancellor.  • 

BUI  In  chancery  to  reform  a  deed  1^  B^ed 
Joam  against  Andrew  Jonefc  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Re- 
versed, and  bill  dismissed. 

Reuben  Jones  owned  a  plantation.  Just 
before  his  death  he  made  a  will,  leaving  the 
bouse  In  whldi  bis  lawful  wife,  whom  he 
bad  abandoned,  lived,  to  her,  and  leaving  hla 


plantation  to  his  brother,  Fred  Jones.  Tha 
widow  renounced  the  will  and  Instituted  pro 
ceedlngB  In  chancery.  Finally,  in  order  to 
get  the  suit  dismissed,  Fred  Jones  agreed 
to  convey  to  Andrew  Jonee,  an  lU^tmate  son 
of  Reuben  Jones,  deceased.  90  acres  of  the 
plantotlon.  A  tract  of  10  acres  with  a  house 
on  It  was  selected,  and  another  tract  sup- 
posed to  contain  80  acres  was  designated 
and  pointed  out  Tbe  deed  to  the  second 
tract  called  for  80  acres,  and  after  the  deed 
had  been  executed  to  both  tbe  10  and  tbe 
80  acre  tracts  Fred  Jones  discovered  that 
the  second  tract  which  be  bad  designated  con- 
tained only  62  acres,  and  that  the  80-acre  con- 
veyance which  he  had  made  to  Andrew  Jones 
included  18  acres  of  land  which  he  (Fred) 
was  wolfing  and  did  not  wish  to  surrendtf. 
He  thereupon  filed  his  bill  for  refonnatl<»L 

J.  B.  Gbrisman,  fOr  appellant  H.  B. 
Oreaves,  for  appellee. 

TRULY,  J,  We  find  ourselves  unable  to 
agree  with  tbe  chancellor  In  his  conclusion 
that  the  deed  from  appellee  to  appellant 
should  be  reformed.  It  appears  to  our  mind 
conclusive  that  tbe  real  intention  of  the  par- 
ties was  that  appellant  should  have  90  acres 
of  land.  We  find  no  such  preponderance  of 
testimony  establishing  fraud,  error,  or  mu- 
tual mistake  as  would  authorize  the  interpo- 
sition of  a  court  of  chancery  to  order  a 
change  in  tbe  deed.  This  Is  not  a  case 
where  one  party  gives  as  an  act  of  bounty 
a  tract  of  land  to  another,  but  is  a  transac- 
tion tn  which  for  a  c^aln  stipulated  money 
price  certain  definitely  described  land  was 
conv^ed.  Tbe  deed  in  Its  terms  Is  free 
from  any  ambiguity,  doubt,  or  nncolainty; 
the  land  conveyed  being  described  with  ab* 
solute  accnra<7,  so  as  to  exactly  convey  the 
specific  number  of  acres. 

The  appellant  contends  that  the  number 
of  acres  was  the  only  importent  matter  de- 
termined on  In  advance,  and  that  the  de- 
scription was  written  so  that  it  would  em- 
brace the  specific  acreage,  and  not  that  it 
might  include  any  particular  tract  of  land. 
This  testimony  is  in  our  Judgment  strongly 
corroborated  by  the  subsequent  conduct  of 
tbe  appellee  in  granting  a  right  of  way 
from  one  tract  to  another,  in  which  the  de- 
scription of  the  two  parcels  previously  con- 
veyed was  again  recited.  So,  also,  it  Is  cor- 
roborated by  the  repeated  statonents  of  the 
appellee,  after  the  conv^ance,  that  be  bad 
conveyed,  and  that  it  was  his  Intention  to 
convey,  to  appellant  90  acres  of  land.  Ad- 
hering to  the  arbitrary,  but  salutary,  rule 
which  requires  a  party  seeking  a  reformation 
of  a  deed,  tbe  recitals  of  which  are  definite 
and  unambiguous,  to  establish,  not  only  by 
the  preponderance  of  the  testimony,  but 
practically  to  the  exclusion  of  every  other 
reasonable  hypothesis,  that  mtitual  misteke, 
fraud,  or  error  occurred  In  the  making  of  the 
Instrument  sought  to  be  reformed,  we  are 
eonstralned  to  hold  that  tte  pcwit  In  this 
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(Min. 


case  falls  to  mrasure  up  to  tbat  requlranent 
The  decree  is  not  Justified  by  the  tacts,  and 
cannot  be  snatalned. 

The  decree  la  reversed,  the  came  remanded 
and  the  bin  dlamleased. 


OOLBMAN  T.  HOLDBK  at  aL 
(Bcprtme  Conrt  of  Mississippi.  May  28,  1906. 
Suggestion  of  Error  Overroled 
June  25,  1006.) 

Landlord  and  Tenant— Right  of  Inqrebs 
AND  Egbkbb  —  Rights  of  Tbramt  —  Dam- 
ages, 

A  lessee,  during  the  period  of  his  term,  has 

all  such  rights  as  to  ingress  and  egress  in  re- 
spect to  obstructine  or  Interfering  therewith 
Ba  the  fee  owner  woald  have,  except  as  to  the 
extent  of  damage,  and  a  leasehold  interest  in 
property  conatitutes  an  estate  as  susceptible  of 
damage  by  reason  of  the  closing  of  a  street  where- 
on the  property  abuts  and  the  erecting  of  a  build- 
ing on  such  street  as  that  of  a  fee  owner,  ex- 
cept as  to  the  extent  of  damage. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  {{  465,  506.] 

Appeal  from  Chancery  Court,  Lauderdale 
County;  J.  L.  McCasklU.  Chancellor. 

Petition  for  Injunctlm  S.  S.  Coleman 
Aealnet  B.  W.  Holdra  and  others.  From  a 
decree  dissolving  a  temporary  Injunction, 
petitioner  appeals.  Reversed. 

Petition  for  Injunction,  seeking  to  restrain 
the  defendants  from  erecting  a  compress, 
etc.,  on  certain  property  in  the  city  of  Meri- 
dian, reciting  that  the  property  comprises 
certain  streets  of  the  said  city.  A  tempo- 
rary injunction  was  Issued,  and  the  case  was 
heard  on  motion  to  dissolve  the  Injunction. 
The  facts  arelnsubstanceasfollows:  Breece 
Bros.  Manufacturing  Co.  leased  from  the  Eagle 
Cotton  Oil  Company,  the  then  owners  of  the 
lands,  a  part  of  certain  property  (describing 
it),  "streets  and  avenues  excepted."  The 
lease  was  for  tiiree  years  and  rent  payable 
annually  In  advance.  Afterwards  appellee 
Holden  purchased  the  fee  In  said  property 
from  the  Eagle  Cotton  Oil  Company,  and  the 
deed  thereto  recited  the  existence  of  the  lease 
in  favor  of  Breece  Bros.  Manufacturing  Com- 
pany, and  assigned  to  Holden  all  the  ri^ts 
of  the  Eagle  Cotton  Oil  Company  in  said 
lease.  Thereafter  appellant  Coleman  pur- 
chased the  lease  of  Breece  Bros.  Appellees 
began  the  erection  of  a  compress,  warehouse, 
and  cotton  shed  on  the  property  purchased 
of  the  Eagle  Cotton  Oil  Company  by  them, 
and  were  buildlns  in  portions  of  certain 
streets  wbldi  Intersected  said  property.  Said 
streets  had  been  dedicated  and  accepted  by 
the  city,  but  had  never  been  opened  up  by 
the  city  or  used  by  the  public.  While  the 
work  was  going  on  the  appellees  applied  to 
the  city  authorities  and  obtained  the  passage 
of  an  ordinance  authorizing  them  to  close 
and  use  these  streets.  This  action  was  tak- 
en over  the  protest  of  the  owner  of  the  lease 
of  Breece  Bros.  Manufacturing  Company. 
The  city  of  Meridian  Is  not  governed  under 
the  Code  diapter  on  mnnlclpalltlea,  but 


operates  under  a  spedal  dlarter  and  amend- 
menta  thereto.  Neither  the  charter  nor  the 
amendmentB  give  the  municipality  any  au- 
tliorlty  to  dose  up  streets.  Appellant  con- 
tended tbat  hla  purpose  tn  buying  tiie  lease 
of  Breece  BroB.  Manufactmlng  Company 
was  to  erect  a  smalt  manafoetnring  plant 
on  tbe  portion  of  the  property  leased  and 
that  the  erectlwi  of  the  compreaa  by  appel- 
lees, closing  the  streets  afwesald.  would  ba 
injurloos  to  him  and  Interfere  Willi  his  lease* 
hold.  No  compensation  was  offCTed  to  him 
for  damages  he  would  sustain  by  the  closlog 
of  said  streets.  Appellees  relied  tm  the  tact 
that  tb6  streets  had  never  been  opened  or 
used,  and  llie  authority  of  fb»  municipal 
counsel  In  closing  said  streets  antboiiaed  him 
to  use  them. 

Ethrldge  &  McBeath  and  Neville  &  Wll- 
boum,  for  appellant   O.  Q.  Hall  and  Hall 

&  Jacobson,  for  appellees. 

WHITFIELD,  C.  J.  This  case  Is  practi* 
cally  controlled  by  the  principles  announced 
by  us  recently  In  the  case  of  City  of  Meridian 
V.  Mrs.  Rhoda  Poole,  40  South.  54S.  The 
only  principle  calling  for  enunciation  hi  ad- 
dition to  what  we  there  said  Is  this:  "Hiat 
a  lessee,  during  the  period  of  his  term,  has 
all  the  rl^ts,  as  to  ingress  and  egress,  as 
to  obstructing  or  Interfering  therewith,  as 
the  owner  In  fee  would  have,  except  as  to  the 
extent  of  damage.  See,  as  fully  supporting 
this  proposition.  Coombs  v.  People  (III.)  64  N. 
B.  ]a5e;  Proctor  v.  Hannibal  R.  R.  Co..  M 
Mo.  112;  Gllllgan  v.  Board  of  Aldermen  of 
Providence,  11  R.  I.  258;  Johnson  v.  Rich- 
ardson, 33  Miss.  463.  One  who  owns  a  lease- 
hold interest  In  property  possesses  an  estate 
just  as  susceptible  to  damage,  by  reason  of 
the  closing  of  the  street  and  building  In 
the  street  on  which  such  prt^erty  abuts,  as 
If  be  OTt'ned  the  fee,  except,  of  course,  as  to 
the  extent  of  the  damage. 

The  decree  Is  manifestly  erroneous,  and  Is 
hereby  reversed,  and  the  cause  remanded. 
Injunction  reinstated,  and  the  case  will  be 
proceeded  witii  In  accordance  with  this 
opinion. 


COMSTOOK  BROS.  v.  NORTH. 

(Supreme  Court  of  MlssissippL  Jane  18!,  1906L) 

1.  Vendor  and  Pcbchasbb  —  Options  —  Of- 
rEBS— Revocation. 

A  letter  from  plaintiffs  to  defendant  read- 
ing: "We  will  withdraw  Hcertaln  land]  from 
the  market  until  January  1st  1904,  during 
which  time.yon  may  send  your  men  to  look  it 
over,  and  if,  at  toe  expiration  of  the  time, 
•  •  •  you  desire  to  take  this  land,  we  will 
sell  you  eight-ninths  and  give  you  warranty  deed 
on  the  same  at  the  rate  of  $20  per  acre,  and 
in  the  meantime  we  will  try  to  get  the  consent 
of  the  parties  holding  the  other  one-ninth  at 
the  same  price,  but  will  not  guaranty  their 
coDspnt" — was  not  an  option,  but  a  mere  offer 
to  sell  the  land,  having  no  consideration  to  up- 
bold  it,  and  hence  was  revocable  at  plaintifTs 
pleasnxa  before  acceptance  by  defendant. 
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2.  SAia-OoiratDKBAnoH— NaoKSsraT. 

Contracts  for  optioiiB  must  -be  aupportad 

bj  ft  sofficient  consideration. 

3.  Samk— Sdtficibnot. 

Where  plaintiffs  wrote  to  defendant  that  they 
vonid  withdraw  certain  land  from  the  market 
until  JanoaiT  1st,  dnrins  which  time  d^okdant 
mi^t  send  his  men  to  examine  it,  and  If,  at 
tlie  expiration  of  a  certain  time,  defendant  de- 
cided to  take  the  land,  plaintiffs  would  sell  him 
a  portitm  thereof  at  a  certain  price,  the  fact 
that  defendant  thereupon  incurred  considerable 
expense  In  examining  the  land  for  the  purpose 
of  informins  himself  as  to  whether  it  would  be 
a  desirable  purchase,  and  that  be  thereafter  com- 
mnnicated  the  information  by  him  so  acquired 
to  plaintiffs,  did  not  constitute  a  consideration 
upholding  the  letter  as  a  contract  for  an  option ; 
the  letter  imposing  no  such  condition,  and  de- 
fendant's actions  being  for  his  own  benefit  and 
entlrelj  volontary. 

4.  Puadino—Allkqatiors— Effect. 

Where  a  letter  written  by  plaintiffs  to 
defendant  lacked  the  essential  quality  of  a  con- 
sideration to  make  it  an  option,  its  character 
could  not  b«  changed  a  reference  thereto  as 
an  option  in  pleading. 

Appeal  from  Chancery  Court,  Harrison 
Comity ;  J.  O.  S.  Sanders,  Special  Chancellor. 

Bill  by  Comstock  Bros,  against  J.  B.  North. 
From  a  decree  OTerroHug  a  demurrer  to  de- 
fendant's cxon-blll,  oomplalnantfl  npgeal. 
Reversed. 

Comstodc  Bros,  filed  a  bill  In  chancery  to 
hare  canceled,  as  a  cloud  on  their  title,  a 
certain  letter  to  J.  E.  North,  which  was 
claimed  by  Nortli  to  be  an  option  in  his 
taTor.  Nortb  answered,  and  also  filed  a 
croBS-blll,  asserting  the  validity  of  the  option 
sad  praylDS  specific  performance.  Com- 
eioc^  Bkml  filed  a  demurrer  to  the  cross-Mil, 
whidi  demurrer  was  overruled  by  tlia  court 
txtow,  and  Comstock  Bros.  ai^»eaL 

Shivers  &  Shivers,  Bowers.  MdDaaaiA  & 
Griffith,  and  Jas.  H.  Neville,  for  aroellantB. 
Ford  &  White,  for  appellee. 

HATES,  J.   On  the  31st  day  of  October, 

1902,  Comstock  Bros,  wrote  to  J.  B.  North 
la  follows:  "Cincinnati,  O..  Oct,  1902. 
Mr.  J.  B.  North.  Bond,  Miss.— Dear  Sir: 
We  will  withdraw  our  Mississippi  tract  In 
Harrison  and  Pearl  River  counties  ^om  the 
market  tintll  January  Ist,  1904,  dnrlng  which 
time  yon  may  send  your  men  to  look  It  over, 
and  If.  at  the  expiration  of  the  time  or  Feb- 
niftiy  1st,  1904,  yoa  decide  to  take  this  land, 
«e  will  sell  you  elgbt-nlntbs  and  give  you 
warranty  deed  on  the  same  at  the  rate  of 
120  per  acre,  and  In  the  meantime  we  will 
try  to  get  the  consent  of  the  parties  owning 
the  other  one-ninth  at  the  same  price,  but  will 
not  guaranty  their  consent.  Yours  truly, 
Comstoc*  Bros."   On  the  10th  day  of  April, 

1903,  Comstock  Bros,  filed  their  bill  in  the 
diancery  court  of  Harrison  county,  the  al- 
legationfl  of  which,  briefiy  stated,  are  that 
they  are  the  owners  of  an  eight-ninths  In- 
terest In  a  large  body  of  land  situated  In 
Harrison  county,  state  of  Mississippi,  and 
describing  the  said  property  by  metes  and 
Nnuds*  aettlDg  fortb  tfaelr  deroignment  of 


titi&  The  bill  states  that  npon  receipt  of 
the  letter  by  North  be  bad  same  recorded 
with  the  chancery  clerk  of  Harrison  county, 
claiming  It  to  be  an  option  on  the  land  de- 
scribed in  the  bill,  and  prayed  for  a  cancel- 
lation of  the  said  letter  as  a  cloud  upon  their 
titie  and  that  the  same  be  declared  null  and 
void.  The  defendant,  North,  answered  the 
bill,  and  claimed  that  the  above  letter  gave 
him  a  valid  and  binding  option  for  the  pur- 
chase of  said  land  up  to  February  1,  1904, 
and  claimed  that,  acting  under  said  option, 
he  had  expended  a  large  sum  of  money  in 
causing  the  land  to  be  looked  over  and  ex< 
amined,  and  Is  still  doing  so,  and  Is  willing, 
able,  and  ready  to  carry  oat  his  part  of  the 
contract  as  contained  In  the  letter  set  out 
above.  On  the  Ist  day  of  February,  1904, 
the  defendant  North  asked  and  obtained 
leave  of  the  court  to  file  a  cross-bill.  The 
substantial  allegations  of  the  cross-bill  are 
that  North,  after  receipt  of  above  letter,  ex- 
pended a  large  sum  of  money  in  making  the 
examination  and  Investigation  of  the  land 
of  Comstock  Bros,  lying  In  Harrison  county, 
and  said  letter  gave  to  defendant  Nortb  a 
binding  option  on  said  land  until  February 
1,  1904.  The  croas-blU  then  states :  "It  was 
agreed  between  this  cross-complainant  and 
said  defendant  that  cross-complainant  should, 
at  his  own  expense,  cause  examination  and 
investigation  to  be  made  of  the  land,  and 
In  consideration  thereof  cross-complalnant 
should  have  the  right  or  option  to  purchase 
said  realty  at  any  time  up  to  the  1st  day 
of  February,  1904,  at  the  rate  of  $20  per 
acre."  Acting  npon  this,  and  at  his  own  ex- 
pense. Nortb  expended  a  large  sum  of  money, 
something  In  excess  of  $5,000.  The  cross- 
bill then  concludes  with  the  prayer  for  an 
accounting,  under  the  direction  of  the  court, 
for  the  purpose  of  ascertaining  the  amount 
required  to  be  [>ald  by  North  for  the  land  as 
the  purchase  money,  and  stated  that  when 
this  Is  ascertained  North  la  ready  to  pay. 
The  cross-bill  also  prays  that,  npon  the  pay* 
ment  of  the  amount  that  the  court  iball  as- 
certain to  be  due,  Comstock  Bros,  be  requir- 
ed to  execute  to  North  a  deed  to  the  land 
described  In  the  bill.  The  cross-bill  does  not 
allege  that  there  had  ever  been,  at  any  time, 
any  acceptance  of  the  proposal  made  by  Com- 
stock Bros.,  and  seems  to  rely  for  this  upon 
the  fact  that  North  went  to  great  expense 
in  examining  the  land.  The  money  Is  not 
paid  into  court,  and  no  tender  of  It  is  made, 
other  than  the  willingness  expressed  by 
North  to  pay  same  when  the  court  shall  as- 
certain the  amount  due.  On  the  2d  day  of 
February.  1904,  Comstock  Bros,  asked  leave 
to  dismiss  their  original  bill,  which  was 
granted  by  the  court,  and  a  decree  entered 
on  the  4th  day  of  February,  1904.  allowing 
Comstock  Bros,  "to  withdraw  their  original 
bill,  without  prejudice  to  the  right  of  de- 
foidant  to  proceed  under  his  cross-bill,  and 
to  obtain  thereby  such  affirmative  relief  In- 
dependent of  the  original  bill  as  the  croas- 
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bin  might  entitle  him  to."  Oomstock  Broa., 
after  filing  answer  denying  all  allegations  of 
fraud  made  in  croBs-blU,  demurred  to  the 
CT0884)il)  of  North,  setting  up  ten  different 
grounds  of  demurrer. 

We  onl7  notice  the  second  ground,  which 
1b  :  "Because  the  written  contract,  or  option, 
relied  upon  In  said  cross-bill,  is  Told  on  Its 
face,  for  uncertainty  and  want  of  descrip- 
tion of  any  lands,  and  for  want  of  considera- 
tion." The  letter  written  by  Comstock  Bros, 
to  the  defendant  Is  nothing  but  a  mere  offer 
to  sell  to  North  the  land  In  question,  having 
no  consideration  to  uphold  It,  and  therefore 
revocable  at  the  pleasure  of  Comstock  Bros, 
before  acceptance  by  North.  The  allegations 
of  the  bin  do  not  show  any  acceptance  on 
the  part  of  Nortli,  or  state  facts  which  would 
constitute  an  acceptance  on  his  part  All 
contracts  for  options  must  be  supported  by 
a  sufficient  consideration,  which  It  utterly 
wanting  In  this  case.  It  is  true  that  Com- 
stock Bros.,  In  writing  to  North,  say :  "Tou 
may  send  your  men  to  look  it  over,  and  if, 
at  the  expiration  of  the  time  or  February  Ist, 
1904^  you  decide  to  take  this  land,  we  will 
sell  you  etght-nlnths  Interest  and  give  you 
warranty  deed."  etc.  North  alleges  In  his 
cross-blll  that,  acting  upon  this  clause  of 
the  letter,  he  sent  men  and  expended  large 
sums  of  money  In  obtaining  information  In 
reference  to  'the  land,  which  he  communicated 
to  Comstock  Bros,  and  which  they  are  at- 
tempting to  use  for  their  own  benefit.  Where 
an  option  is  conditioned  upon  the  perform- 
ance of  certain  acts,  the  performance  of  the 
acts  may  constitute  a  consideration  to  up- 
hold the  contract  for  option ;  but  there  Is  no 
such  condition  imposed  by  this  letter,  and. 
If  It  be  true  that  North  has  communicated 
to  Comstock  Bros,  the  Information  gathered 
by  him  In  making  the  Investigation,  It  was 
a  purely  voluntary  act  of  his,  not  contemplat- 
ed or  stipulated  for  by  the  terms  of  the  let- 
ter, and  therefore  Imposing  no  obligation  on 
Comstock  Bros,  not  stipulated  for  or  mention- 
ed in  the  letter  of  proposal.  All  the  expense 
in  examining  the  land  Incurred  by  North 
was  Incurred  on  his  own  account,  for  the 
purpose  of  Informing  himself  as  to  whether 
or  not  it  would  be  desirable  for  him  to  make 
the  purchase,  and  was  not  in  any  way  In- 
tended to  benefit  Comstock  Bros,  so  far  as 
la  shown  by  the  letter;  nor  was  It  Incurred 
In  their  behalf,  nor  did  It  create  any  con- 
sideration for  the  option.  It  is  true  that 
In  the  original  bill  of  Comstock  Bros,  they 
refer  to  this  letter  as  an  option ;  but  It  lacks 
the  essential  quality  to  make  it  snch,  and  the 
character  of  Its  obligation  cannot  be  changed 
by  a  loose  reference  to  it  In  any  pleading  as 
an  option,  thereby  giving  It  a  conftlderatlon 
which  would  uphold  it  when  a  consideration 
is  utterly  wanting.  The  base  of  the  rights 
of  both  parties  Is  found  in  this  letter,  and  Is 
utterly  Insufficient  to  uphold  a  decree  for 
q)eclflc  performance.  Kolb  v.  Bennett  Land 
Co.  74  MlflB.  667.  21  South.  283;  SUtt  T. 


Hnidekoper,  84  TT.  B.  884.  21  L.  Bd.  6M; 
Miller  V.  'DouTtlle  ft  Gallagher,  4S  La.  Ann. 
214,  12  South.  132 ;  School  Directors  v.  Tre- 
fethren.  10  111.  App.  127;  Larmon  v.  Jordan, 
5C  111.  2U4;  Eucy.  of  Law,  vol.  21  (2d  Bd.) 
p.  926,  and  authorities  cited  under  head  of 
"Consideration" ;  Page  on  Contracts,  i  806. 

Let  the  decree  be  reversed,  and  the  cn»- 
but  illwnl«Boi|j  ■ 


WATKiNB  r.  Mcdonald  et  ai. 

(Supreme  Court  of  Mississippi.  June  25.  l&Oe.) 

1.  Afficai.  Airn  Ebbob  —  Pbesentatioh  nt 
Lowes  Cotjri^Issuk  Not  Raised. 

Where  a  bill  to  cancel  conveyances  mads 
under  trust  deeds  alleged  an  assignment  of  a 
trust  deed,  and  the  answer  admitted  such  as- 
signment, it  eoold  not  be  questioned  en  ^ipeal 
by  complainant. 

[Ed.  Note.— For  cases  tai  point,  see  toL  8; 
Gent  Dig.  Appeal  and  Error,  1  1066L] 

2.  Saue. 

In  an  action  to  cancel  conveyances  made 
under  trust  deeds,  it  cannot  be  contended  for 
the  first  time  on  appeal  that  the  holder  of  tbs 
trust  deed  euausted  her  power  by  appotntmoit 
of  a  certain  substituted  trustee. 

[Eld.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |  1070.] 

S.  Saue— Review— QuEStiOKB  or  Fact— En- 

DEMCB— SUWICIBHCT. 

Where,  In  an  action  to  cancel  ecHtveyances 
made  under  trust  deeds,  a  certain  trustee  swore 
that  he  refused  to  act  and  in  writing,  a  finding 
by  the  court  that  be  so  refused  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note. — For  cases  Id  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  H  3979-3982.] 

4.  HOBIOAaU  —  FOUeOUSUBB  OB  POWBB  ot 
SaIA— AFPOIKTUlfT  OF  SUBaTITDTED  TBUS* 
TEX. 

The  appointment  of  a  substituted  trustee 
In  a  deed  of  trust  need  not  be  made  on  the 
paper  itaelf,  ^ere  the  paper  was  so  filled  with 
writing  that  it  could  not  be  so  made,  and  it 
was  written  on  separate  paper  attached  to  the 
original. 

[Ed.  Note. — V<a  cases  in  point,  see  vol.  36, 
Gent  Dig.  Mortgages,  1 1041^ 

5.  Sahe. 

Where  the  owner  of  a  trust  deed  Is  very 
feeble,  a  substitution  of  trustees  la  sufficient 
tboush  not  signed  with  his  own  band.  If  signed 
by  his  express  direction,  in  hla  iKeeenoe  and 
the  presence  of  another. 

Appeal  from  Chancery  Court,  Neshoba 
County ;  J.  F.  McGool,  Chancellor. 

Bin  by  James  Watkhis  against  Annie  Mc- 
Donald and  others  to  cancel  conveyances 
made  by  the  trustee  in  two  deeds  of  trust 
On  the  trial  the  court  dismissed  the  bill,  and 
from  this  decree  complainant  ^^eali.  Af- 
firmed. 

S.  A.  Witberspoon,  Ujt  appellant   O.  A. 

Luckett  for  appellees. 

CALHOON,  J.  This  li  an  effort,  In  equity, 
to  cancel  conveyances  1^  a  substituted  trustee 
on  sales  by  him  made  under  two  trust  deeds, 
one  to  secure  Hugh  McDonald  and  the  other 
to  secure  Mrs.  Fox,  who  assigned  hers  to  Mc- 
Donald. The  contoitioiis  lim  Ja  mpport 
of  tlilB  effort  aio: 
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'  1.  TbBt  Un.  7oz  did  not  asBlgn  her  trart 
debt  This  U  easily  disposed  of,  becaose 
tbe  bUl  diarges  that  she  did  assign  it;  and 
tbe  ansrer  admits  It 

2.  Tbat  Mis.  Vox,  on  ^tpolnttng  ime  Boss 
IB  Botwtltnted  trnstiBe,  ezhansted  her  power. 
Bot  this  point  was  not  made  below,  and  can- 
not be  made  here,  vrai  If  soond  on  the 
facta. 

S.  That  the  tmstee^  Sanders,  did  not  reftne 
to  act  Bat  he  swears  that  he  did  refuse  to 
act  and  In  writing,  and  the  court  found  that 
be  did,  and  tills  ends  this  contention. 

4.  That  the  amiolntment  of  the  snbstltuted 
tnutee  was  not  on  the  paper  Its^f.  But  It 
could  not  be,  as  the  paper  was  so  filled  with 
wrlUng  that  it  ooold  not  b&  However,  It 
WHS  written  on  separate  paper,  which  was 
attadMd  to  the  original.  This  Is  enough. 

5.  Inadequacy  of  price.  But  the  chancellor 
ftmnd  to  the  contrary,  and  correctly  so  on 
the  evidence. 

6.  That  McDonald  was  Insane  when  he  ap- 
pointed the  substituted  trustee  and  whai  tbe 
■ale  was  made.  But  the  chancellor  bnmd 
that  be  was  not  on  the  erldoice. 

7.  That  the  writing  of  substitution  was  not 
ilgned  by  McDonald  with  his  own  hand. 
But  bis  name  was  dgned  by  his  express 
direction,  he  being  physically  very  feeble, 
la  his  presence  and  the  presence  of  others. 
This  Is  snrely  sufBdent 

The  learned  chancellor  was  correct  in  all 
Us  rulings  In  this  Tolumlnous  record. 
Affirmed. 


IfBTTOALFB  st  aL  T.  UBRGHANTS*  ft 
PLANTERS'  BANK  et  al. 

(Supreme  Court  of  MIbbIsbIppI.  Joly  2,  1906.) 

1.  ASBIOKUKNTS  FOB  BKIBTIT  Of  GBBDIT0B»— 

Patsjint  of  Cuim  —  Statutobt  Pebfeb- 

EnCES. 

Under  Ann.  Code  1892,  $  3077.  making 
moneys  deposited  In  bank  by  an;  officer  having 
the  ciutody  of  pobllc  fands  a  trnat  fnnd,  and 
n>t  liable  to  the  clainu  of  seneral  creditors  of 
tbe  bank,  pabllc  moneys  deposited  by  a  sheriS 
have  priority  of  payment  on  an  asBlgnmoit  for 
the  beneGt  of  creditors. 

2.  Sahe— Snrina  Asidk  AsBiomanT— Foaic 
or  ReacBDT. 

Ann.  Code  1892,  c.  &  relatira  to  asdsn* 
mentfl  for  benefit  of  creditors,  provides  tnat 
any  creditor  may  file  a  croBs-petiClon  against 
tbe  receiver,  making  the  assignor  or  other  per- 
MDs  defendants,  and  show  that  tbe  assignment 
is  fraudulent,  or  ought  not  for  any  other  rea- 
■ona  to  be  enforced.  A  complaint  filed  by  de- 
positors. Iiolders  of  exchange  and  stockholders 
of  a  bank  which  had  made  an  assignment  for 
the  benefit  of  creditors,  against  the  bank,  its 
officers,  directors,  assignees,  and  receivers, 
iou^ht  various  forms  of  relief  against  inde- 
pendent acts  of  commission  and  omission,  and 
was  styled  on  cross-petition  or  bill  of  complaint, 
and  asked  that  it  be  treated  as  a  cross-petition 
or  bill,  as  the  equities  of  complainants  might 
reciuire.  Reld  that,  on  motion  of  defendants, 
it  was  proper  to  compel  complainants  to  elect 
whether  they  would  proceed  as  upon  an  original 
an  in  eqol^  w  as  opon  a  cross-petition  under 
the  itatnta. 


8.'  SaHK— PLBAUHO— OOXFLAIRT. 

Where  a  cross-petition  under  the  statute 
did  not  claim  the  assignment  to  be  fraudulent 
and  did  not  give  any  vaiid  reason  why  it  shoold 
not  be  enforced,  and  it  appeared  that  the  assign- 
ment conveyed  everything,  and  that  under  It 
tbe  various  suits  necessarily,  as  Indicated  in  the 
complaint,  might  be  Instituted  by  tbe  assignee 
and  receiver  a  demurrer  to  the  cross-petition 
was  properly  sustained. 
4.  Juooics— ni8QUAi.inoATioi!r— OBJTBonons. 

An  averment  in,  a  cross-petition  filed  under 
the  statute  that  the  chancellor  was  disqualified 
to  take  charge  of  the  assignment  proceedings, 
becaoso  "a  part;  to  said  suit  ana  interested 
therein,"  was  insufficient,  where  it  did  not  ap- 
pear from  the  pleadings  that  he  was  a  i>arty 
or  interested. 

[Ed.  Note. — For  cases  in  point,  see  ToL  29, 
Cent  Dig.  Judges,  |  227.] 

6.  ASSIONICENTS  FOB  BbKBFH  OF  CBBDITOBS— 

Settino  Aside— Pleading. 

A  general  charge  that  the  assignment  was 
not  "lawfally  executed,"  etc.,  was  demurrable, 
as  not  stating  facts  to  slxnr  In  vbat  partlenlsF 
It  was  nnlawfol. 

[Ed.  Note.— For  eases  In  point  see  voL  4, 
Gent  Dig.  Assigmnent  for  Bweflt  of  Oredlton, 
it  1039-1061,] 

6.  -Saub— Obounds  of  Action. 

Tbe  fact  that  an  improper  assignee  or  re- 
ceiver had  hem  appointed  was  no  ImsIb  for  a 
cross-petition  under  the  statute,  as  any  credit- 
or conld  apply  fOr  his  discharge. 

Appeal  from  Chancery  Court,  Washington 
County;  Percy  Bell,  Chancellor. 

Suit  by  George  Metcalfe  and  others 
against  the  Merchants'  ft  Planters'  Bank  and 
others.  From  a  decree  sustaining  a  d^ur- 
rer  to  the  complaint  complainants  appeal. 
ACBrmed. 

Jayne  ft  Watson,  for  appellants.  Percy 
ft  Campbell  and  Shields  ft  Boddle,  Ua  ap- 
pellees. 

OALHOON,  J.  The  complaint  of  appel- 
lants in  tbe  conrt  below  is  presented  In  two 
aspects.  BDd  iB  filed  by  depositors,  holders 
of  exchange,  and  one  stockholder  of  appellee 
bank,  against  the  bank,  its  officers,  directors, 
guarantors,  sureties,  assignees,  receivers, 
and  certain  public  officials,  se^a  a  variety  of 
relief  against  a  variety  of  separate  lnd^>end- 
ent  acts  of  commission  and  omission,  styles 
Itself  "a  croBB-petltion  or  bill  of  complaint" 
and  asks  the  court  to  treat  it  "as  a  cross- 
petition  or  bill  of  complaint  as  their  equltlee 
may  require,"  and  "that  this  cross-petition 
be  treated  as  a  cross-petition  or  bill  of  com- 
plaint as  this  court  may  deem  proper  and 
necessary."  On  motion  of  defendants  the 
complainants  were  compelled  to  elect  wheth- 
er they  would  proceed  as  upon  original  bill 
In  equity,  or  as  upon  cross-petition  under 
Ann.  Code  of  1892,  c.  8,  In  reference  to  "as- 
signments for  benefit  of  creditors."  To  this 
action  compelling  election  they  excepted, 
and  then  elected  to  stand  In  the  court  as 
upon  cross-petition,  whereupon  a  demurrer 
to  it  as  such  was  sustained.  Appended  to 
this  Instmment  Is  what  appears  on  Its  face 
to  be  a  perfectly  valid  general  assignment, 
wlthont  pref«%nceB,  for  the  equal  benefit  of 
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all  creditors,  of  every  gpedes  of  proper^, 
rli^t,  and  daim,  toone  Afterbury,  asanlgnee, 
against  whan  no  objectlcni  appears,  but  wbo 
snbsequentlr  resigned  and  J.  8.  Walker,  presi- 
dent of  tbe  bank,  was  appointed  In  bis  stead, 
and  be  Is  objected  to  as  being  Interested. 
Objection  Is  made  to  tbe  allowance  of  a  prior 
dalm  of  tbe  sheriff  for  pidillo  moneye  de- 
positedt  which  they  say  sbonld  be  postponed 
to  prerlons  d^Kwitors.  Another  objection  Is 
In  these  words:  "T^at  the  chancellor  pass- 
ing upon  said  matters  and  making  the  wders 
therein  was  dlsguallfled  to  act  In  the  matter, 
adjndlcate  thereon,  or  to  make  the  orders, 
decrees,  and  appolntmaate  therein  made,  be- 
cause he  was  a  party  to  f'ald  snlt  and  In- 
terested In  the  canae^  and  Is  still  a  party 
thereto  and  Interested  tbereln." 

On  the  point  of  tbe  d^iofllt  by  the  sheriff 
we  decide  that  it  was  a  trost  fund,  under 
Ann.  Code  1892, 1  8077,  and  entitled  to  prior- 
ity of  payment  oat  of  the  assets  of  tbe  bank. 
Fog»  T.  Bank.  80  Miss,  TtSO,  82  Sontb.  285. 

Tbe  averment  tiiat  the  chancellor  was  dis- 
qualified, because  "a  party  to  said  suit  and 
interested  thfoeln,"  is  InsnOlcIent  because  It 
is  not  explaUied  bow  be  was  a  party  or  how 
Interested.  He  nowhere  apprars  to  be  a 
party  on  tbe  pleadings,  nor  Is  It  shown  bow 
he  was  interested. 

It  waa  correct  to  compel  complainants  to 
elect  whether  they  would  proceed  by  way  of 
original  bill  or  by  cross-petition  under  chap- 
ter 8  of  the  Code.  It  Is  not  Insisted  that 
the  asslgnmrait  was  franduent,  nor  Is  any 
Talid  reason  given  why  It  should  not  be  en- 
forced. It  conveyed  everything,  and  und^  It 
the  various  salts  necessary,  as  Indicated  In 
the  complaint,  to  recover  property  or  money 
lights,  may  be  Instituted  by  the  assignee  and 
receiver  at  tbe  Instance  of  aqy  creditor. 
The  two  proceedings  sought  to  be  simultan- 
eously or  altematively  prosecuted  In  the  same 
proceeding  were  properly  ^sallowed. 

The  general  charge  that  the  assignment  was 
not  "lawfally  executed,"  ete..  Is  demurrable 
In  not  stating  facts  to  show  the  court  In 
what  particular  it  was  onlawful.  On  Its 
face  It  appears  perfecty  valid  and  lawful. 
If  there  was,  as  compalned  of,  an  Imprc^ier 
assignee  or  receiver  in  charge,  it  is  no  basts 
for  this  bill.  Any  creditor  oould  apply  for 
his  discharge^ 

Affirmed. 


BARATARIA  CANNING  CO.  v.  OTT  et  aL 
(Supreme  Coart  of  Mississippi.  Jaly  2,  1908.) 

1.  AfpeaIi—Law  or  THE  Cask— SooFB  of  De- 

craioN. 

Land  fronting  on  a  soand  was  leased,  and 
tbe  lessee  obtained  from  tlie  countr  board  of 
saperrisors  the  right  to  banlt,  plant,  and  culti- 
vate oysters  in  the  sound  within  the  limita 
of  the  entire  front  of  the  property,  and  there- 
after the  lessor  deeded  the  land  to  the  lessee, 
reserving  all  "littoral  and  agnatic  rights  ap- 
purtenant to  the  land,"  and  in  a  suit  between 
tbe  parties  It  was  decided  on  appeal  that,  the 


lessor  having  had  no  exclusive  right  to  the 
water  or  fish  and  the  grant  of  the  supervisors 
having  vested  a  property  right  in  the  leasee, 
the  reservation  was  of  a  thing  which  would  not 
otherwise  have  passed  under  the  deed,  and  did 
not  deprive  the  lessee  of  his  exclusive  right 
to  the  oysters.  jffeM,  that  such  decision  did  not 
bar  a  reformation  of  tbe  deed  after  remand  of 
the  cause  on  the  ground  tliat  the  real  intent  of 
the  agreement  between  tbe  parties  had  been 
tliat  the  lessor  should  have  the  right  to  the 
oysters  and  oyster  beds. 
2.  Samej— Pleadikq— Ambhdmemt— Answeb. 

Where,  in  a  suit  to  restrain  defendants 
from  committing  trespasses  on  oyster  beds 
claimed  by  complainant,  the  answer  and  cross- 
bill claimed  that  defendants  were  entitled  to 
take  oysters  from  such  beds  nuder  the  terms 
of  a  written  contract  between  the  parties,  and 
on  api»eai  it  was  decided  that  defendants  had  no 
such  rights  ttnder  the  contract,  it  was  within 
the  discretion  of  the  trial  court  to  permit  de- 
fendants to  amend  their  answer  and  croas-bill. 
so  as  to  seek  a  reformation  of  the  contract  on 
the  ground  tliat  its  language  did  not  express 
the  true  agreement  between  the  parties. 
8.  REFOBUATion  or  Instbdicbnts  —  Mistake 
OF  Law— MKAHiEia  of  LAiiouAaB  Used. 

Land  fronting  on  a  soand  waa  leased,  and 
Uiereafter  the  county  board  of  supervisors  grant- 
ed the  lessee  the  right  to  cultivate  oysters 
within  the  limits  of  the  front  of  the  property, 
and  subsequently  the  lessor  conveyed  the  land 
to  the  lessee;  tne  deed  reserving  "al!  littoral 
and  aquatic  rights  appurtenant  to  the  land- 
Held,  that  tbe  lessor  waa  entitled  to  have  the 
provision  in  the  deed  reformed  in  accordaot'e 
with  the  actual  intention  of  the  parties  that 
tlie  l«sor  should  have  the  exclusive  right  to  the 
oysters,  which  intention  was  not  shown  by  tbe 
language  used. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent.  Dig.  Beformation  of  Instraments.  K  BI- 
TS.] 

Appeal  from  Chancery  Court,  Harrison 
County ;  T.  A.  Wood,  Chancellor. 

"To  be  officially  reported." 

Bill  by  the  Baratarla  Canning  Company 
against  Jolm  Ott  and  others.  From  a  decree 
overruling  a  demui;rer  to  an  amraded  answer 
and  cross-bill,  defendants  a^ieaL  Affirmed. 

See  37  South.  121. 

Harper  &  Harper,  tor  acqpellants.  Ford  & 
White,  for  appellee. 

WHITFIELD,  O.  X  The  amended  cross* 
bill  sabstantlally  makes  this  case  In  brief: 
That  both  parties,  appellant  and  appellees, 
mutually  lnt«ided  by  their  deed  and  agree- 
moit  that  appellant  should  conv^  to  aip^X- 
lees  '*all  the  oysters,  oyster  beds,  and  all 
other  rights  and  privileges  then  held  by  said 
appellant  In  the  waters  of  tbe  said  bay  nwth- 
ward  and  eastward  of  the  line  Indicated  In 
said  instrument,  and  forever  conveyed,  aban- 
doned, and  released  to  the  appellees  all  tbe 
properly  rlghte  and  privileges  tfa«i  held  by 
them  In  that  portion  of  said  waters  of  said 
bay  to  the  northward  and  eastward  of  said 
line  indicated  In  said  Instrument,"  and  that 
In  consideration  of  said  agreement;  and  its 
execution  on  the  part  of  appellant,  the  ap- 
pellees agreed  to  convey  to  the  appellant  In 
fee  simple,  certain  land  on  which  its  canning 
factory  stood,  to  which  it  then  held  a  lease 
originally  for  26  years,  and  that  vptflant 
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agreed.  In  consideration  of  tlils  oonTsyance, 
to  pay  appellees  $6,000,  and  "surreader  for- 
ever to  appellees  the  rlgbt  to  oTStnv  and 
oyster  beds  helA  by  It  tn  the  waters  of  tbe 
bay  of  Biloxl,  to  the  northward  and  eastward 
ot  said  line  Indicated  in  tbe  said  agreement,** 
and  Uiat  bnt  for  this  nnderstandlng  as  to  tbe 
contract  actnally  made  between  the  parties 
tbe  appellees  wonld  nerer  bare  consented  to 
have  parted  with  what  tb^  did  part  with  tar 
the  smn  of  f6.000.  The  appdiees  In  the 
cross-bill  vxpressly  all^  that  tbe  following 
paragraph  in  the  agreemmt  below  set  ont, 
together  with  the  other  recitals  and  stlpnla- 
tlons  of  the  said  Instrnment,  had  tbe  ect 
to  ccmvey  "to  them  all  tbe  oysters,  oyster 
beds,  property  rigtats,  and  prlvtleges  tben  held 
by  said  appellant  In  the  waters  of  the  said 
bay  of  BIloxl  to  the  northward  and  eastward 
of  said  line  Indicated  in  said  instromait,'' 
and  that  appellees  accepted  the  said  ^,000 
and  executed  said  instrnment  onder  that  be- 
lief.  The  said  ^ragraph  Is  as  follows  t 

"And  It  Is  exprfflsly  nndetstood  that  the 
said  Barataria  Canning  Company,  by  its  ac- 
c^tance  of  the  grant  evidenced  by  this  In- 
Btromoit,  shall  Cot  itself.  Its  legal  represent^ 
atives,  and  Its  snccessors  In  Interest,  disclaim 
any  right  of  claim  to  tbe  exercise  of  any  lit- 
toral  and  aqnatic  rights  and  privileges,  ap- 
pnrt«iant  and  attached  to  said  land,  or  vest- 
ed In  the  gnntors  as  the  owners  of  said  land, 
to  the  northward  and  eastward  of  said  Ifne  so 
establUAied,  no  matter  what  the  actnal  con- 
formation of  tbe  shore  line  may  or  shall  be, 
or  become  or  be  made,  and  the  respective  conr 
cessions  and  disclaimer  hen  made  by  the  par 
ties  hereto,  each  In  ftivor  of  tbe  oth^,  shall 
be  held  and  rmderstood  as  reciprocal,  and  as 
furnishing  mntnal  oonslderatl(m  each  for  tbe 
other." 

This  oonrt  held  In  the  toimae  opinion  that 
littoral  and  aqnatic  rights"  are  simply  tbose 
rlgbts  whldi,  "In  default  of  special  statutory 
provisions  to  the  contrary,  pertain  to  tbe 
lands  abutting  upon  tide  waters  to  which 
tbe  common-law  doctrine  of  riparian  owner- 
ship does  not  ai^ly."  And  in  another  part 
of  tbe  opinion  th^  were  defined  to  be  "the 
privll^e  of  landing  bis  boats,  hauling  his 
nets,  gathering  of  seaweeds  and  shells,  and 
taking  sand  from  the  beach  between  the  high 
and  low  watw  marks,  and  In  some  Jurlsdic- 
tlons  the  right  to  erect  wharfs  and  piers  and 
ba^  houses  In  the  water  In  front  of  bis  prop- 
erty." It  Is  obvious  that.  If  this  la  all  that 
was  meant  by  "Utttmil  and  aquatic  rights," 
the  appellees  fall  wholly  to  get  what  th^  in- 
tmded  to  get  as  to  the  right  to  oysto-  planta- 
tions, etc.,  in  the  waters  northward  and  east- 
ward of  tbe  line  Indicated  in  ttie  agreement. 
If  tbe  allegations  of  tbe  cross-bill  are  true. 
In  fact  It  Is  obvious  that  "littoral  and  aqnatic 
rights,"  wltbln  this  definition,  amounted  to 
DOLhlng.  were  absolutely  valueless  so  far  as 
tbe  right  to  set  out  and  use  oysters  in  the 
part  of  tbe  waters  of  the  bay  Indicated,  was 
cwcemed.  The  prayer  of  the  croas-bUl  was 


in  the  altenuktivfr:  E^rst,  that  tbe  Instru- 
ment of  mltlng,  marked  "Exhibit  No.  2"  to 
the  amended  aiuwer  and  cross-bill,  may  be 
reformed  so  aa  to  oufarace  and  set  forth,  In 
proper  and  apt  language,  the  real  intent  and 
purpose  of  tbe  agreement  between  tbe  appel- 
lant and  appellees,  etc,  and  tor  an  accounting 
to  be  taken  of  all  oystos  removed,  etc.,  and 
tor  a  decree  for  their  value,  and  tac  an  In- 
jnnctlcm  against  the  appellant  restraining  It 
from  removing  any  oysters,  and  interfering 
with  appellees,  etc.,  or.  If  ttie  court  on  final 
heating  should  hold  Uie  said  agreranent  void 
for  want  of  mutnallty,  tiien  that  the  court 
should  decree  tbe  appellant  mtltled  to  receive 
back  the  $6,000  so  paid  1^  a^llant  to  ap- 
pellees as  aforeaaldf  and  wUch  $6,000  tbe  ap- 
pellees bad  tendered  to  appellant^  and  that 
said  Instrument  Sizbiblt  No.  2,  should  be 
conceled  and  held  for  naught,  etc.,  and  that 
the  rents  under  the  original  lease  from  said 
Mary  Ott  to  appellant  should  be  decreed  to 
be  paid  appellees  aa  though  such  Instrument 
had  never  been  executed,  and  that  the  Injunc- 
tion heretofore  granted  agalnat  app^lees 
should  be  dissolved,  etc.  There  waa  a  de- 
murro:  to  this  amended  answi^  and  cross- 
bill, whldb  was  by  the  court  overruled,  and 
this  cause  la  here  on  appeal  from  that  action 
of  the  chancellor. 

The  contention  of  appellant  that  tbe  for- 
mer decision  of  fills  court  Is  res  Judicata  at 
the  present  contentlmi  invsented  by  this 
amended  answer  and  cross-bill  la  a  clear  mls- 
conceptlQa  of  the  case  made  by  said  answer 
and  crosB-bllL  All  that  was  done  by  this 
conrt,  in  Its  former  opinion,  was  to  declare 
the  rights  of  tbe  respective  parties  to  the  in- 
strument according  to  the  terms  of  the  instru- 
ment as  Interpreted  by  the  court  Tbe  ob- 
ject of  appellees  In  the  present  pleading  Is  In 
no  way  to  assail  the  correctness  of  that  de- 
cision; bnt,  accepting  It— acceptli^;  the  In- 
terpretation put  upon  the  terms  of  said  agree- 
ment especially  the  phrase  "littoral  and 
aqnatic  rle^ta"— the  said  cross-bill  avers  that 
the  Instrument  did  not  correctly  set  out  bo 
Interpreted,  the  contract  actually  made  be- 
tween the  parties;  that  one  contract  was 
actnally  altered  Into  between  tbe  parties, 
tbe  one  Indsted  on  by  appellees,  but  that 
through  the  use  of  Inapt  words  that  contract 
so  actually  made  waa  not  coutelned  In  or  ex- 
pressed by  said  Instrument  and  prays  simply 
the  reformation  of  tbe  Instmmrat  to  make  It 
speak  the  contract  actually  entered  Into  by 
said  parties,  or  alternatively  as  stated.  It 
was  perfectly  competent  for  the  court  below 
to  permit  tbe  amendment  of  the  answer  and 
cross-bllL  City  of  Winona  v.  Mtnnesote,  29 
Minn.  68,  11  N.  W.  112a  This  case  falls 
clcnrly  within  the  principles  set  out  In  the 
following  authorities:  "If  an  agreement  Is 
what  It  was  intended  to  be,  equity  would  not 
Interfere  irtth  It  because  the  parUes  bad  mis- 
t&ken  Its  legal  Import  and  effect  If,  on  the 
other  band,  after  making  an  agreement  In 
the  process  of  reducing  it  to  a  written  torm. 
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the  Instnunait,  liy  meaiu  of  a  mistake  of 
law,  failB  to  ezpreea  tlie  contract  whldti  the 
parties  actually  entered  Into,  eqjaltj  will 
Interfere  with  the  aproprlate  relief,  either 
by  way  <rf  defense  to  Its  enforcement,  or  by 
cancellation,  or  by  reformation,  to  the  same 
extent  as  if  the  failure  of  the  writing  to  ex- 
press the  real  contract  was  caused  by  a  mis- 
take ot  tn.ct  In  this  instance  there  Is  no 
mistake  as  to  the  l^al  Import  of  the  contract 
actually  made^  bnt  the  mistake  of  law  pre- 
vents the  real  contract 'from  being  embodied 
In  the  writtoi  Instrument  In  short  it  a  writ- 
ten instmmeDt  falls  to  express  the  lntentl(Mi 
which  the  parties  had  In  making  ttie  contract 
which  It  purports  to  contain,  equity  will 
grant  its  relief,  affirmatiTe  or  defenslT^  a^ 
thon^  the  failure  may  have  resulted  from  a 
mistake  as  to  the  legal  meaning  and  opera- 
tion of  the  terms  or  language  employed  in 
the  writing."*  Pomeroy  on  BQUItr  Jurlspm- 
dence,  toL  2,  i  84S.  "In  entering  Into  con- 
tracts, parties  are  deemed  to  know  Qie  prin- 
ciples established  by  law,  and  contracts  are 
constmed  with  reference  to  the  law  applic- 
able to  the  subject-matter  of  the  contract,  and 
in  that  sense  the  law  as  It  actually  is  enters 
into  and  forms  part  of  tbe  contract  that  the 
parties  make.  If,  however,  in  a  given  case, 
the  parties  actually  mistake  or  mlsundor- 
Btand  the  principle  of  law  applicable  to  tbe 
subject-matter  of  the  contract,  and  readi  an 
agrement  relying  upon  this  mistake  of  the 
law,  there  Is  no  ground  upon  which  a  court 
of  equity  can  reform  tiie  contract  The  court 
cannot  know  whether  the  parties,  If  they 
had  correctly  undorstood  the  law,  would 
have  ffltered  Into  any  contract  oa  the  sub- 
ject or  what  terms  they  might  have  reitehed 
touching  the  same.  While  the  court  might 
tiierefor^  be  entirely  satisfied  that  the  par- 
ties, had  they  In  fact  correctly  understood 
the  principles  of  law  applicable  to  the  case, 
would  not  have  made  the  contract  they  did 
make,  the  court  cannot  know  what  contract 
th^  would  have  mad^  If  any,  and  therefore 
in  such  case  the  court  cannot  reform  the  con- 
tract although  It  might  be  Justified  in  set- 
ting It  aside.  When,  however,  the  mistake 
lies,  not  In  a  misunderstanding  of  the  prlnd- 
ples  of  the  law  controlling  the  subject  of  the 
contract  or  the  rigbts  of  the  parties  connect- 
ed therewith,  but  mwely  in  the  terms  proper 
to  be  used  in  defining  tbe  actual  contract  of 
the  parties,  such  a  mistake,  though  In  one 
sense  a  mistake  of  law,  Is  one  that  a  court  of 
equity  will  correct"  Abraham  v.  North  Ger- 
man Ins.  Co.  (C.  G.)  40  Fed.  717.  "A  hus- 
band and  wife  agreed  to  purchase  land,  each 
to  pay  one-half  of  the  purchase  money  and 
to  hold  the  land  as  tenants  In  common.  The 
husband  drew  the  deed,  but  by  mlsnnderatand- 
Ing  as  to  the  effect  of  the  language  employ- 
ed the  deed  created  an  estate  by  entireties. 
Held,  that  the  deed  would  be  reformed. 
Brown  V.  Brown,  79  Hun,  44,  29  N.  T.  Supp. 
6CS2;  42  Am.  Dig.  (Cent  Bd.)  col.  1098. 
par.  pw  Where  tlie  parties  to  a  deed  Intoid 


that  a  fee  simple  sbonld  be  conveyed,  but 
the  word  heirs  was  omitted,  so  that  wily 
a  life  estate  was  conveyed,  reformation  will 
he  decreed,  though  the  (nnlsslon  arose  firom 
a  mistake  of  law.  Brock  v.  O'DeU.  44  S.  C 
22,  21  S.  E.  976  ;  42  Am.  Dig.  {Cvat  ICd.) 
coL  109B,  par.  'r*." 

Clearly  here  the  avameots  of  the  cross- 
Ull  give  a  case  In  which  thwe  was  not  a 
mistake  as  to  tlie  legal  import  <jA  tiie  eaor 
tract  actually  made,  but  tbe  mistake  was 
in  using  words  whldi  absolutely  prevented 
tbe  real  contract  from  b^g  made  at  all, 
or,  as  Pomeroy  so  clearly  puts  it  **tbe  in- 
strument as  written  falls  to  express  the  In- 
tention whlcb  the  parties  had  in  makiiv  the 
contract  which  it  purports  to  contaln.''and 
hmce  falls  precisely  within  tbe  class  wlildi 
equity  will  reform.  No  better  statemmt  of 
the  ^ndple  has  ever  bew  made  than  that 
nude  by  Judge  Campbell,  for  this  court  la 
Hall  V.  Lafayette,  m  Hiss.  54d,  IS  South 
89,  when  he  said :  "If  an  agreement  Is  Just 
what  the  parties  Intended  It  should  b^  no 
matter  what  led  to  It  there  can  be  no  Inter- 
ference with  It;  but  if,  in  putting  it  into 
form,  it  falls  to  express  and  stipulate  for 
what  the  parties  understood  and  Intend  It 
should,  a  case  Is  made  fbr  a  court  of  chan- 
cery." But  besides  this,  ttils  amended  an- 
swer and  cross-bill  alleged  facte  as  to  tbe 
action  of  appellant  In  Inducing  appellees  to 
believe  that  their  tiUe  to  the  oystm  and 
oystCT  beds  would  not  be  questioned  If  they 
accepted  and  executed  the  deed  as  drawn, 
which,  If  true,  make  out  a  case  of  actual 
fraud,  and  it  is  expressly  held  that  this  would 
have  oititied  appdlees  to  tbe  relief  songlit 
by  tbe  cross-bill.  Pomeroy,  perhaps  the 
greatest  of  all  Equity  writers,  says :  "Wha^ 
ever  be  the  effect  of  a  mistake  pure  and  sim- 
ple, tiiere  Is  no  doubt  that  equitable  relief, 
affirmative  or  defensive,  will  be  granted 
when  the  Ignorance  or  misapprehension  of 
a  party  concaving  the  legal  effect  of  a 
transaction  In  which  he  engages,  or  con- 
cerning his  own  legal  rights  which  are  to 
be  affected,  Is  Induced,  produced,  aided,  or 
accompanied  by  Inequitable  conduct  of  the 
other  parties.  It  Is  not  necessary  that  soch 
Inequitable  CMiduct  should  be  intentionally 
misleading,  much  less  that  It  should  be 
actual  fraud.  It  is  enough  that  the  miscon- 
ception of  the  law  was  the  result  of,  or  even 
aided  or  accompanied  by,  Incorrect  or  mis- 
leading statements,  or  acts  of  the  other  par> 
ty."  Pomeroy,  Equity,  vol.  2,  S  847. 

We  are  clearly  of  the  opinion  that  the  fO^ 
mer  Judgment  of  this  court  constitutes  no 
bar  to  the  granting  of  the  relief  sought  1^ 
the  aoa^blU  In  this  cause,  and  that  the  de- 
murrer was,  therefore,  properly  overruled. 
What  the  court  held  before  is  tbe  lav  of 
the  case  within  the  limits  of  that  holding, 
and  the  court  held  nothing  absolutely  as 
to  whether,  granting  this  Instrument  to  mean 
what  the  court  construed  It  to  mean.  It 
might  no^  so  construed,  wholly  fail  to  cm* 

Digilized  by  GooqIc 


IIBW  YORK  LIFB  INa  Ca  T.  MoINTOSH. 


381 


TBjr  and  contain  tbe  contract  actually  en- 
tered Into  by  tlw  parties.  The  croBS-biU 
dfea  not  gneattMi  the  prerlona  bolding  in  any 
teapect  Becogniaing  Iti  full  extent  and 
forces  It  mraely  avov,  acc^ting  Its  oon- 
stmcUon  of  the  otmtract  that  no  anch  con- 
tract waa  erer  actually  made,  and  asks  the 
court  to  reform  tbe  inatroment  so  aa  to  make 
It  qieak  the  Tray  contract  matually  Intoided 
to  be  made^  and  in  fact,  actually  made, 
br-the  parties.  If  tbe  appdlees  shall  main- 
talo  their  contention,  that  both  parties  mn- 
tnally  intended  to  make  and  actually  did 
nuke  tbe  ocmtract  tbey  contend  tor,  but  that 
titis  instmment  does  not  set  It  ont,  then 
dearly  the  Instrument  ahonld  be  r^brmed 
ai  prayed  for.  Bat  this  is  a  matter  to  be 
dereloped  <m  the  testimony. 

The  decree  is  affirmed,  and  the  canse  »• 
manded,  with  leave  to  answer  within  80 
days  from  the  flllns  of  mandate  In  the  court 
betow. 


McDANIEL  et  al.  T.  HURT  et  aL 
<Snpreme  Court  of  Mississippi.  July  2,  1906.) 
AFpfiAi^AoADUcio  Questions. 

Where,  in  a  suit  to  enjoin  an  election,  the 
court  declines  to  hear  tbe  evidence,  dissoWes 
the  temporary  injonctlon,  and  denies  a  super- 
sedeas, bat  grants  an  appeal  for  the  purpose 
of  settling  the  principles  of  the  case,  and  the 
*!ection  is  held,  the  appeal  will  not  be  enter- 
tained, as  no  actaal  contrOT«^y  Is  iDTOlTed, 
and  a  reversal  would  do  no  good. 
^(Ed.  Note. — For  cases  in  point,  see  voL  2, 
CeaL  Dig.  Appeal  and  Error,  U  75,  64.] 

Appeal  from  Chancery  Court,  Perry  Ooun- 
ly;  T.  A.  Wood,  Chancellor. 

"T^)  be  officially  reported.*** 

Salt  by  7.  li'  McDaniel  and  others  against 
Walter  Hut  and  others.  Decree  for  defend- 
ants.  Plaintiffs  appeal.  Dismissed. 

J.  Ix  McDaniel  and  others,  resident  citizens 
and  taxpayers  of  Perry  connty,  filed  a  petl- 
tioD  seeking  to  enjoin  tbe  defendants,  elec- 
tion commissioners  of  said  connty,  from  hold- 
ing a  special  election  to  fill  a  vacancy  In  the 
office  of  sheriff.  The  chancellor  refused  to 
take  Jurisdiction  of  the  case,  declined  to 
bear  evidence,  and  dissolved  the  temporary 
Injonctlon,  but  granted  an  appeal,  without 
supersedeas,  to  the  Supreme  Court,  for  the 
purpose  of  "settling  the  principles  of  the 
case."  Tbe  special  election  was  held,  and  the 
vacant  office  filled     said  election. 

Sullivan  ft  Tally,  fW  appellants. 

WHITFIELD,  a  J.  This  court  cannot  eu- 
tRtaln  an  appeal  where  there  Is  no  actual  con- 
troversy. See  Eney.  PI.  &  Prac.  vol.  2,  p. 
341,  I  4 ;  and  see,  especially,  note  2  on  page 
343.  imd  the  authorities  therein  cited,  particu- 
larly Chamberlain  v.  Cleveland,  1  Black  (U. 
8.)  419,  17  I*  Ed.  93,  Little  v.  Bowers,  134  U. 
S.  54T,  10  Sup.  Ct  820.  33  L  Ed.  1016,  and 
Chicago  R-  R.  Co.  v.  Dey,  76  Iowa,  278,  41 
N.  w.  17,  in  which  iaat  case  it  is  held  that. 


**vhffl«  tlie  caoae  on  igweal  relates  to  qvM- 
tlwia  involved  in  rifi^ts  wUch  have  ceased 
to  exist,  the  appeal  will  be  dismissed."  It 
is  also  laid  down  on  page  344,  In  note  1: 
"The  appellate  conrt  will  not  determine  a 
canse  involving  nothing  more  than  a  question 
of  costs" — dting  nnmatms  authorities. 

Again,  the  object  of  this  Injunction  was  to 
prevent  the  holding  of  the  Section  for  sherUf . 
The  inJonctioB  was  dissolved,  and  a  snper- 
aedeas  denied,  and  then,  curiously  enough,  au 
appeal  granted,  as  alleged,  for  tlie  purpose 
of  "settlhig  the  principles  of  the  cause."  The 
whole  canae  was  "settled"  when  the  election 
was  held,  and,  the  Injmictlon  being  dlaaolved 
and  the  enpersedeaa  denied,  the  officers  prop- 
etly  proceeded  to  hold,  and  did  hold,  the  eleo* 
tion.  We  are  in  the  attltnde  of  being  asked, 
by  this  appeal  to  reverse  this  decree,  reinstate 
the  inJunctlMi,  and  to  make  the  injunction 
perpetual,  against  tbe  hiding  of  an  decticm 
which  bas  been  already  held.  An  Injunc- 
tiffli  la  not  granted  to  prevent  the  occurraice 
of  a  thing  which  has  already  occurred.  In 
16  Bncy.  of  Law  (2d  Ed.)  802,  the  law  is 
thus  stated :  "It  Is  a  general  rule  that  rights 
already  lost  and  wrongs  already  perpetrated 
cannot  be  corrected  by  injunction,  and  tiiat 
the  party  aggrieved  must  seek  some  other 
remedy  for  redress." 

On  both  Hie  'gronnda  Indicated,  therefore, 
this  appeal  should  be,  and  la  herd)y,  dis- 
missed. 


NEW  TORE  LIFE  INS.  CO.  v.  MelNTOSH. 

(Supreme  Court  of  Mississippi.   July  2,  1906.) 

InsiJBANCB— Life  Pouot— Estoppel. 

Deceased  applied  for  a  life  policy  and  paid 
a  premlam,  to  be  returned  if  the  policy  was 
not  issued.  After  he  refused  to  accept  a  differ- 
ent policy,  be  received  a  letter  from  the  agent 
stating  that  he  had  ^ost  been  advised  that  the 
company  had  reconsidered  the  application  and, 
would  Issue  a  policy  covering  full  amount  from 
start  on  plan  applied  for,  and  that  as  soon  as 
It  arrived  It  would  be  sent  to  deceased.  De- 
ceased relied  on  tbe  letter,  and  considered  his 
life  insured,  but  on  arrival  of  the  policy,  deceas- 
ed tteing  sick,  it  waa  not  delivered.  Held,  that 
the  compan;  waa  estopped  to  deny  the  inaur- 
ance, 

[Bd.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  SS  202.  254.] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Suit  by  Mary  Mcintosh,  executrix,  against 
the  New  York  Life  Insurance  Company.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Affirmed. 

After  the  reversal  of  this  case  on  the 
former  trial  (New  York  Life  Insurance  Co. 
V.  Mcintosh,  38  South.  775),  the  plaintiff 
filed  an  amended  bill  setting  up  estoppel  on 
tbe  part  of  tbe  defendant  to  deny  the  issuance 
of  an  Insurance  policy  to  the  husband  of 
complainant  Complainant  avers  that  her 
husband  relied  upon  a  certain  letter  written 
bj  aae  Elson,  an  agent  of  defendant,  and, 
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tlius  relTlng  on  said  letter,  oonaldered  his 
life  Insured  with  defendant  company.  The 
letter  Is  as  follows:  "Meridian.  Mias.,  Fd>- 
ruai7  16.  1904.  B.  Mcintosh,  Squire.  Oolf- 
port,  Miss. — My  Dear  Sir:  I  have  Just  been 
Qdvlsed  that  the  comiHuiy  bare  reconsidered 
yonr  applicatlfm  and  wUI  Issue  policy  cover* 
Ing  full  amonnt  from  the  start  on  plan  applied 
for.  Aa  soon  as  policy  arrives  I  will  smd  to 
yon.  With  regards,  I  am  yonrs,  J.  Elson." 
To  the  amendment  to  the  bill  defendant  Inter^ 
posed  a  demurrer,  which  demurrer  was  over- 
ruled, and  from  the  action  of  the  court  In 
overruling  the  demurrer  the  defendant  ap- 
peals. 

Ford  &  White,  Rice  &  Montgomery,  and 
James  H.  Mcintosh,  for  appellant.  Harper 
&  Harper,  for  appellee. 

WHITFIELD,  C.  J.  The  amended  bill 
sufficiently  sets  up  facts  constituting  an  es- 
toppel, if  true;  and,  as  the  demurrer  admits 
their  truth.  It  was  properly  overruled. 

The  decree  Is  affirmed,  and  the  cause  re- 
manded, with  leave  to  answer  within  30  days 
from  the  flllng  of  the  mandate  In  the  court 
below. 


GULP  ft  a  BT.  Ca  V.  HABTLBT. 

(Supreme  Court  of  Mississippi.   June  11,  1906. 
Suggestion  oC  Error  Overruled  July  6, 
1906.) 

1.  Appeal  —  Habiclsss  Ebbdb— Buuhos  on 

Evidence. 

In  an  action  for  trespass  oa  land,  an  er- 
roneous ruling  that  plaintiff  might  show  dam- 
ages in  consequence  of  trespasses  committed 
after  the  filing  of  the  declaration  was  harmless, 
where  there  was  no  proof  of  any  such  tres- 
passes. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  |  4146L] 

2.  Tbespass— Action— Issues  ano  Pboof. 

In  an  action  for  trespass  on  land,  evi- 
dence as  to  trespasses  committed  afttt  the  filing 
of  the  declaration  is  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trespass,  {  135.] 

S.  Same— BviDBHCx. 

Though,  in  an  action  for  trespass  on  land, 
there  was  no  distinct  proof  of  trespasses  after 
the  filing  of  the  declaration,  it  was  prejudicial 
error  to  permit  plaintiff  to  testify  as  to  de- 
terioraticm  in  value  from  trespasses  after  the 
filing  of  the  declaration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  135.] 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; J.  T.  Dunn,  Judge. 

"To  be  officially  reported." 

Action  by  A.  H.  T.  Hartley  against  the 
Oulf  &  Chicago  Railway  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.   Reversed  and  remanded. 

Appellee  brought  suit  on  November  23, 
1904,  for  SS.OOO  damages  on  account  of  cer- 
tain allied  trespasses  committed  by  appel- 
lant upon  his  land  between  November  11, 
1904,  and  the  date  of  the  flllnc  of  the  milt 


The  railroad  company  was,  at  the  time  of  the 
alleged  trespasB,  engaged  In  gradlncr  Ua  line 
of  railway,  and  In  makliv  Its  grade  crossed 
the  premises  d  ai^ellee  and  threw  op  an 
embankment  The  declaratlm  charges  that 
the  entry  was  without  legal  ligbt  and  wltti- 
out  consent  on  the  part  of  appellee,  but  over 
his  protest  Appelant  plea^  a  prerioiu 
condemnation  of  the  land  by  eminent  domain 
proceeding  whtdi  was  at  that  time  pending 
on  appeal  to  the  circuit  court  A  demurrer 
to  this  plea  was  sustained.  Appellant  after- 
wards filed  a  plea  of  res  adjndlcata,  sotting 
up  a  second  condemnation  preceeding  vvhlcb 
was  decided  on  January  S,  190B,  and  which 
has  heea  folly  satisfied  and  paid  off  said 
railroad  company.  A  demurrer  to  this  plea 
was  also  sustained.  The  ease  wait  to  trial 
<m  the  mwlts.  According  to  the  plaintiff's 
testimony,  his  damage  was  $75a  The  testi- 
mony of  other  witness  varied,  scnne  estimat- 
ing the  damages  as  i^gh  as  13,000.  On  the 
trial  tbe  court  ruled  that  the  railroad  com- 
pany might  Show  damages  suffered  In  ccm- 
sequence  of  trespasses  committed  between 
the  filing  of  the  declaration  on  Kovanber  23, 

1904,  and  January  6,  1906.  the  date  ttf  ad- 
judication of  the  sec(md  and  final  eminent 
domain  proceeding.  The  record  does  not 
show,  however,  that  any  trespasses  were  com- 
mitted after  the  fllhig  of  Gte  dedaration  and 
before  January  S,  1906.  The  court  allowed 
the  appellee  to  testify  to  a  deterioration  In 
the  value  of  bis  property  caused  by  the  tres- 
passes after  the  filing  of  fbe  declaration 
and  prior  to  January  6,  1006.  The  appellee 
recovered  a  verdict  for  $1,600,  and  tbe  rail- 
road company  appeals. 

May  &  Flowers,  for  appellant  Daniel  & 
Adams  and  A.  F.  HcKelghney,  for  appellee. 

WHITFIELD,  C  J.  There  Is  no  proof 
of  any  trespass  committed  after  the  filing 
of  the  declaration.  The  ruling  of  the  circuit 
Judge,  therefore,  to  the  effect  that  plaintiff 
migbt  show  damages  suffered  In  consequence 
of  trespasses  committed  between  the  011ng 
of  the  declaration  and  January  6,  1906, 
though  erroneous.  Is  not  reversible  error,  so 
far  as  the  proof  of  distinct  trespasses  Is 
concerned. 

But  there  la  fatal  error  in  the  record  In 
this :  that  the  plaintiff  was  allowed  to  prove 
the  deterioration  in  value  in  his  prop^^ 
caused  by  tbe  trespasses  after  the  filing  of 
the  declaration  and  up  to  the  6th  of  January, 

1905.  He  was  asked :  "What  was  the  dam- 
age and  injury  done  you  by  reason  of  this 
alleged  trespass  to  this  bam  and  the  prem- 
ises, all  of  which.  If  any,  by  reason  of  this 
trrapnss  from  November  11  up  to  January 
6,  11X»5,  what  was  all  of  your  damage  or 
injury,  if  any?"  This  was  objected  to  hy  de- 
fendant, the  objection  was  overruled,  and 
defendant  excepted,  and  the  witness  answer- 
ed :  *'Tbe  damage  to  this  building  and  the 
land,  etc,  and  the  shape  It  left  tiie  prop- 
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erty  In.  I  Bbonld  mj  it  damaged  the  sale  of 
the  place  $7G0  probablj."  And  again  he 
states  that  **tfae  place  would  not  have  brought 
u  much  by  fTSO  on  account  of  the  damage 
done  to  It"  That  1b  to  say.  the  wltneu 
was  manifestly  allowed  to  testify  to  the  de- 
terioration In  Talne  suffered  by  the  place 
br  reason  of  trespasses  committed  after  the 
filing  of  the  declaration  and  up  to  the  Sth 
of  January,  1905.  This  was  fatal  errw. 
Reversed  and  remanded. 


PULLMAN  GO.  T.  STEARN. 
(Supreme  Coort  ot  MisriasippL  July  0.  1906.) 

CUBIEBB— IlUmOKB   TO  FASSBHOEB— PKOXI- 
lUTB  OaUSE. 

A  pesseoger,  having  through  railroad  trans- 
portaticm  and  a  check  evidencing  his  right  to 
oeeapj  a  tbroogh  sleeping  car,  was  directed  to 
leave  his  car  at  an  Intermediate  point  and 
tliere  board  another  car.  After  alighting  from 
the  car,  he  was  directed  to  go  to  the  depot,  and 
wliile  walking  on  the  depot  platform  he  fell  and 
«as  injured.  Held,  that  the  failure  of  the  sleep- 
ing car  comi>any  to  fulfill  its  contract  for 
continuous  passage  was  not  the  proximate  cause 
of  the  injury. 

[Ed.  Note. — For  cases  In  point,  see  voL  9, 
Cent  Dig.  •Carriers,  H  1245,  1579-1682.] 

Appeal  from  Circuit  Court,  Wllklnstm 
County;  M.  H.  TVilklnson,  Judge. 

Action  by  S.  O.  Stern  against  the  Pullman 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Beversed  and  remanded. 

Plaintiff  was  en  route  from  Colorado  to 
Memphis,  Tenn.,  having  tbrou^  railroad 
transportation  and  a  berth  check  evidencing 
his  right  to  occupy  a  throng  Pullman  sle^ 
tng  car  while  on  his  journey.  When  the  train 
reached  Kansas  Olty.  tbe  plaintiff  was  in- 
formed by  the  Pullman  conductor  that  the 
car  In  which  he  was  riding  would  be  cut 
-  oat  at  Kansas  City  and  not  carried  through 
to  Bf  Mnphis,  telling  him,  also^  that  he  would 
not  be  inconvenienced  by  getting  otl  at  Kan- 
sas City,  and  that  the  porisr  would  take  his 
bas^age  ont  of  the  car  and  place  It  on  anp 
otfier  Pullman  car,  which  would  be  standing 
OD  the  track.  On  azrivlng  at  Kansas  City, 
plaintiff  dls«nbarked;  the  porter  taking  hla 
\»Ktetge.  The  other  car  to  which  he  was  to 
be  transferred  was  not  standing  near  the  car 
from  which  he  disembarked,  and  the  porter 
did  not  assist  htm  In  finding  It,  bnt  tamed 
his  tMi^ge  over  to  him  and  told  bim  to  go 
up  to  the  depot  and  see  an  official  of  the  com- 
pany, which  he  did,  and  vbm  given  a  tiuous^ 
dieck  to  MemiAIs  In  another  de^er.  In 
going  up  to  the  depot  after  leaving  the  train 
at  Kansas  Olty  he  slipped  and  f^U  atriklng 
his  knee  oa  the  platform,  and  received  an 
iajory.  for  which  he  bronght  this  salt  On 
tibe  triAl  briow,  the  defendant  objected  to 
sU  testimony  about  injuries  received  by 
plalntUf  while  mlUng  to  the  Aepot  The 
sourt  overmled  the  objection,  vid  the  case 
went  to  the  Jury,  who  rendered  a  verdict  for 


tiie  amount  sued  for,  and  appellant  appoUs, 
assigning  as  error  the  admission  of  testfmony 
as  to  the  Injury  received  after  the  appellee 
had  left  the  car.  The  contention  of  the  ap- 
pellee  on  appeal  was  that  the  Pullman  Com- 
pany had  contracted  to  transfer  htm  from 
Colorado  through  to  Memphis  In  a  particular 
berth  In  a  particular  sleeping  car,  and  that, 
when  the  appellee  was  Induced  to  leave  the 
car  through  a  representation  of  the  conduct- 
or, the  appellant  was  liable  for  any  Injury 
received  by  the  appellee  In  going  from  one 
car  to  another. 

McWtUie  &  Thompson,  for  appellaat 
Bramlette  &  Tucker,  for  appellee. 

WHITFIELD,  O.  J.  The  court  below 
erred  in  admitting  evidence  against  appel- 
lant to  show  the  liability  on  the  part  of  ap- 
pellant for  damages  caused  appellee  growing 
out  of  bis  slipping  and  falling  on  a  platform, 
after  he  had  left  the  Pullman  car.  The  fail- 
ure of  the  Pullman  Company  to  fulflll  its 
contract  for  continuous  passage  to  Memphis, 
Tenn.,  was  in  no  way  the  proximate  cause 
of  this  injury.  We  decide  nothing,  at  this 
time,  as  to  the  liability  of  the  company 
otbwwlse. 

Reversed  and  remanded* 


BROWN  V.  TAZOO  &  H.  T.  R.  CO. 
(Sapreme  Conrt  of  MIsslsslppL   July  6,  1906.) 

CaKBIEES— InJUBT    to  PASSKNQEB— PHEStlMP- 

TiONS  OF  Neg LI GBN OB— Evidence. 

The  testimony  of  a  passenger  that  bis  and 
three  other  cars  left  the  track  suddenly  and 
turned  over,  injuring  him,  shows  a  defect 
in  the  rails,  or  wheels  of  the  cars,  at  the  time 
of  the  accident,  and  requires  the  carrier  to  ex- 
plain the  accident  in  order  to  escape  liability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  SS  1283-1294,  1307-1314.1 

Appeal  from  Circuit  Court  Wilkinson 
County;  M.  H.  Wilkinson,  Judge. 

Action  by  D.  W.  Brown  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company  for 
injuries  received  while  a  passenger.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Beversed  and  remanded. 

Bramlette  ft  Tucker,  for  appellant  Mayes 
ft  Longstreet  t<x  appellee. 

CAIiHOON,  J.  Appellantfs  only  contention 
in  his  motitm  for  a  new  trial  was  that  It 
was  error  to  delude  his  testimony  and  per- 
emptorily instruct  the  jury  to  find  for  the 
railroad  onnpany.  He  was  the  only  witness 
In  the  case,  and  testified  that  he  and  his 
wife  and  three  children  were  paid  passen- 
gers on  appellee's  train,  that  his  car  and 
three  other  cars  suddenly  left  the  track  and 
were  turned  over,  causing  some  bruises,  sldc- 
nesB,  etc.  We  think  this  a  case  where  the 
thing  speaks  tor  Itself,  and  shows  that  mani- 
fest^, there  was  some  defect  In  the  rails, 
or  wheels  of  the  can,  at  the  veiy  time  of 
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tbe  accident,  m  as  to  pnt  the  railroad  cnu- 
pan7  to  an  en^lanatlcm.  Tbe  oonrts  will 
not  go  beyond  tbe  cau  Bbown  to  Imagine  tbat 
the  Ixonble  might  bare  been  from  an.^nfa^ 
aeen  canse^  snch  as  a  freshet,  stomit  felon- 
Ions  tampering  with  tbe  rails,  etc 
Beveraed  and  remanded. 


GRAVES  T.  GRAVES. 
(Supreme  Court  of  MlsaiBslppL   July  0,  1006.) 

1.  DlVQBCE  —  GaoOMDS  —  Dehkbtiow  —  Whu 
OONBTIT  UTEB. 

A  wife  deserted  her  husband  vithont  canse. 
In  about  a  year  she  returned  to  his  bouse  and 
remained  tiiere  about  a  year  and  a  half.  Dur- 
ing that  time  the  parties  occupied  separate 
portions  of  the  house,  she  refusing  to  cohabit 
with  her  husband.  The  refusal  to  cohabit  con- 
tinued for  more  than  two  years.  Held,  that 
the  husband  was  entitled  to  a  divorce  on  the 
ground  of  cleBertion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  H  107-139.] 

2,  Sau— BviDBHOB— AmasaiBiurr. 

In  a  suit  by  a  husband  for  divorce,  evi- 
dence of  statonents  of  tbe  wife  as  to  hw  re- 
lations with  her  husband  Is  admissible. 

Appeal  from  Chancery  Court,  Harrison 
County ;  T.  A.  Wood,  Chancellor. 

Bill  for  divorce  by  H.  T.  Graves  against 
Snsan  H.  Graves.  From  a  decree  dlamisslng 
the  bill,  complainant  appeals.  Reversed,  and 
decree  rendered. 

Ford  &  White,  for  appellant. 

CALHOON,  J.  Tbe  decree  final  on  this  bill 
for  divorce  from  tbe  bonds  of  matrimony  is 
in  the  following  words:  "This  cause  com- 
ing on  to  be  beard  on  bill,  personal  service, 
and  oral  proof  had  at  the  bearing,  which 
has  been  reduced  to  writing  and  filed  as  a 
part  of  tbe  record  In  this  cause,  the  court, 
having  considered  tbe  same,  doth  find  that 
about  three  years  i^o  defendant  deserted 
complainant  without  cause;  that  she  lived 
away  from  blm  about  a  year,  during  which 
time  Hben  was  some  hotly  contested  litiga- 
tion between  complainant  and  defendant, 
both  over  their  children  and  their  property; 
that  defendant,  on  the  advice  of  her  counsel. 
In  order  to  protect  her  property  rights,  re- 
turned to  their  home,  which  was  involved  In 
tbe  litigation;  that  she  remained  at  home 
about  a  year  and  a  half,  and  cared  for  their 
<!hildren,  who  bad  been  awarded  to  her  hus- 
band; that  complainant  paid  her  for  this 
service;  that  during  the  time  th^  lived  In 
the  same  bouse  they  ate  separately  and  oc- 
cupied separate  portions  of  the  bouse,  and 
during  all  the  time  they  lived  In  tbe  same 
bouse  defendant  persistently  and  obstinately 
refused  to  cohabit  with  complainant  as  his 
wife,  and  that  defendant  had  not  cohabited 
with  complainant  since  she  left  him  three 
years  ago ;  and  tbat  this  refusal  to  cohabit 
with  complainant  has  been  continued,  willful, 
and  obstinate  for  more  than  two  years  next 
l>efora  the  filing  of  the  bill  ttf  complainant 


In  tbte  canaeu  But  the  court  furthw  finds 
that,  as  a  matter  of  fact;  complainant  and 
deftakdant  did  live  In  tbe  same  bonse^  al- 
though occupying  towards  each  other  tbe 
attitude  of  strangers.  This  fact  tbe  court 
holds  will  prevttt  the  complainant  fnun  taaT- 
Ing  a  deciiee^  for  tbe  reason  tbat  the  court 
holds,  as  an  abstract  rule  of  law,  tiut  a  de- 
cree of  divorce  on  account  ot  desertion,  can 
never  be  predicated  on  a  state  of  focte  show- 
ing tbat  onnplalnant  and  defendant  bare  oc- 
cupied the  same  boose  as  their  place  of  abode 
within  two  years.  The  court  further  holds 
tbat  the  testimony  aa  to  the  statementB  of 
dtfendant  aa  to  hcar  .rdatlon  with  complain- 
ant are  Incompetent  It  is  therefore  ordered 
tbat  complainant's  bill  b«  dismissed  without 
prejudice^  Ordered,  adjudged,  and  decreed 
this  17th  day  of  April.  1906." 

The  court  below  was  correct  In  Its  finding 
of  facts,  but  we  cannot  agree  wttb  tbe  learn- 
ed diBncellor  in  the  (pinion  that  there  can 
he  no  desertion  yrben  tbe  parties  lire  undo: 
the  same  roof  toe  part  of  tbe  two  years. 
Abandonment— desertlcm — may  be  as  complete 
nnda  the  same  shelter  as  if  oceans  rolled 
between.  1  j^sbop,  Marriage  A  Divorce,  U 
16^  1076,  cited  by  counseL  The  custody 
of  the  children  having  been  awarded  by  tbe 
court  to  tlie  husband,  the  appellant,  in  pre- 
vious proceedings,  we  need  not  consider  that. 
Tbe  evldoice  is  competent  S  Wlgmore^  Br. 
pp.  2729,  2778. 

Reversed,  and  decree  here  of  divorce  from 
the  bonds  of  matrimony. 


M08ELEX  T.  8TATB. 
(Supreme  Court  of  BOssisslppL  July  6,  19061) 

1.  HOMICIDB— SrLF-DEPBNSa  —  iNSTBTTCnONS. 

On  a  prosecution  for  murder,  the  defense 
was  self-defense,  and  there  was  evidence  to 
show  violent  conduct  on  the  part  of  de<^ent 
directed  at  accused  at  a  certain  house,  and  that 
accused  left  there,  and  was  follow^  by  de- 
cedent, who  made  a  deadly  demonstration  at 
tbe  time  of  the  killing:  and  the  court  instructed 
that  if  accused  willfully  shot  decedent,  and  at 
the  time  of  the  shooting  decedent  had  done  noth- 
ing to  accused,  except  to  curse  at  him,  and 
had  been  guilty  of  no  act  reasonably  calciilated 
to  have  aroused  accused's  apprehensions  for 
his  liCs,  accused  was  guUty  of  murdo',  however 
much  accused  might  nave  been  afraid  of  dece- 
dent, or  however  much  reason  the  Jury  might 
believe  the  accused  bad  for  snch  fears  on  ac- 
count of  decedent's  conduct  previous  to  the 
billing.  Held,  that  the  instruction  was  errone 
ous  as  excluding  from  the  condderation  of  the 
jury  those  matters  which  occnmd  prior  to  Ibe 
killing  and  at  the  time  thereof. 

2.  Sake— EvioBNOB— Chabactbb  Ann  Habits 
OF  Decedent. 

Where,  on  a  prosecution  for  murder,  the 
defense  was  self-defense,  and  there  was  evi- 
dence tending  to  show  that  decedent  was  nnder 
the  influence  of  cocaine,  and  that  accused  knew 
decedent's  character,  it  was  error  not  to  permit 
accused  to  show  that  decedent  was  dangerons 
when  under  the  influence  of  cocaine. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  2^ 
Cent  Dig.  Homicide,  H  891-a9SJ 
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Appeal  from  Cirealt  Ooiirt,  Tazoo  Coontr; 

D.  M.  Miller.  jQdge. 

WHllani  Moseley  was  convicted  of  murder, 
and  be  appeals.   ReTeraed  and  remanded. 

WllUam  Uoeel^  vaa  fwavlctod  of  murder, 
and  an»ea]B.  The  teatUnony  abowed  that 
prior  to  tin  kUUng  be  was  at  ttie  boase  of 
one  Harriet  Taylor  In  company  witb  Beveml 
otbers:  tiiat  Alf  Williams  came  to  tbla  honse 
and  was  bolsterons,  and  used.  Insulting  lan- 
gnage  towards  appellant ;  that  appellant  left 
tbe  hooae  and  went  to  bis  atne;  that  Wil- 
liams afterwards  followed  him  to  the  store, 
where  an  altercation  occurred.  The  testi- 
mony as  to  the  occurrence  was  conflictins. 
Tbe  difficulty  terminated  in  appellant  shoot- 
ing Williams  Willi  a  pistol  whldi  be  took  from- 
nnder  the  counter.  Williams  died  from  tbe 
effects  of  tbe  wound.  Appellant  pleaded  as  a 
defense  Ubat  be  was  apprebenslTe  of  being 
killed  or  rec^Tlng  swloua  Injury  at  the 
hands  of  tbe  deceased  at  the  time  he  fired 
fatal  shot  On  ttie  trial  tbe  court  permitted 
defendant  to  abow  tiw  geieral  repntatltm  of 
deceased  for  peace  or  violence,  and  further 
permitted  testimony  to  tbe  effect  that  de- 
ceased WB8  under  tiie  tnfluence  of  cocaine  at 
the  time  of  tbe  killing,  and  further  pamltted 
erldence  as  to  tbe  conduct  and  manner  of 
deceased  at  tbe  time  of  the  killing,  nie 
flDut  refused  to  permit  proof  of  the  eltect  of 
cocaine  on  deceased,  ^nils  was  assigned  as 
enOT,  as  was  also  the  giving  of  tbe  sixth  in- 
■tmctlcm  for  ttie  state,  which  Is  as  follows: 
"Na  &  The  oourt  Instructs  the  Jury  that 
if  you  believe  fnmi  tbe  evidence  b^nd  a 
reasonable  doubt  that  Moseley  willfully  and 
deliberately  shot  and  killed  Alf  WUUams, 
and  that  at  the  time  of  the  shooting  Alf 
bad  done  nothing  to  Moselev  but  curse 
and  swear  at  him.  and  had  been  guilty  of 
no  act  or  conduct  which  was  reasonably 
calculated  to  have  aroused  tbe  fears  or  ap- 
prehension of  Moael^  for  his  own  Ufe  or 
pemn  at  the  hands  of  Alf,  then  Uosel^ 
is  guilty  of  murder*  and  tbe  Jury  idiould 
w  And.  however  muCh  afrftld  they  may 
Iwlleve  Moaeley  was  of  Alt,  or  however  much 
reason  tbey  may  believe  Hoseley  might  have 
bad  for  such  fears  or  apprehensions  <m  sc- 
ooQDt  of  Airs  conduct  previous  to  the  time 
of  the  killing." 

Henry,  Barbour  &  Henry  and  Campbell 
i  Campbell,  for  appellant.  R.  Y.  Fletoher, 
Asst  Atty.  Oen.,  for  the  State. 

CAUIOON,  J.  The  fierce  and  violent  con- 
dact  of  the  deceased  at  the  bouse  of  Har- 
riet Taylor,  especially  directed  at  tbe  accus- 
ed and  with  no  sort  of  provocation;  the  fact 
that  the  accused  left  there  and  went  to 
bis  storehouse,  which  was  also  b!s  home,  In 
order  to  avoid  trouble  with  the  deceased ; 
tbe  fact  that  tbe  deceased  followed  htm;  and 
tbe  fact  of  the  hostile  and  deadly  signlScance 
itf  the  demonstratton  of  the  deceased  towards 
the  accused  at  tbe  very  time  of  the  killing— 

4180^-25 


all  as  testified  to  on  behalf  of  the  accused, 
made  it  error  to  give  the  sixth  instruction 
for  the  state.  The  concluding  sentence  of 
It  excludes  consideration  by  the  Jury  of 
all  that  occurred  at  Harriet  Taylor's  Just 
preceding  tbe  killing,  and,  In  truth,  of  tbe 
actions  at  the  8tor&  It  Is  not  possible  for 
a  Jury  to  put  Itself  In  the  place  of  the  ac- 
cused, and  feel  as  be  did,  without  a  view  of 
these  matters;  occurrences  too  closely  Inter- 
woven to  allow  of  separation  In  determining 
whetb«  or  not  the  accused  shot  In  self-de- 
fense from  the  lights  before  him.  We  adopt 
the  conclusion  of  those  authorities  which 
bold  that  testimony  Is  admissible  of  tbe  char- 
acter of  the  deceased  when  under  the  tn- 
fluence of  cocaine.  A  man  may  be  peace- 
able and  quiet  when  sober,  but  a  terror  when 
affected  by  cocaine.  There  was  testimony  of- 
fered to  show  this,  and  It  is  shown  that  de- 
fendant knew  bis  character,  and  there  Is  tes- 
timony sufficiently  tending  to  show  that  de- 
ceased was  under  tbe  Influence  of  the'sttmu- 
lant  to  give  Moseley  tbe  right  to  such  testi- 
mony of  character. 

We  agree  with  tbe  trial  court,  however, 
that  particular  Instances  of  violence  In  other 
cases  are  not  admissible. 

Reversed  and  ronanded. 


PITTMAN  V.  STATU. 

(Supreme  Court  of  Florida,  Division  A.  April 

10,  1906.) 

1.  Wmffi88i»— Oriuinal  Pboseodtioiis— Pbo- 

OURIItO    AtTENDANCB  —  CJOMSnTUTIOWAXITT 

OF  Statute. 

Chapter  6182.  p.  71,  of  the  Laws  of  1903, 
prescribing  the  regnisiCes  to  be  complied  with 
by  parties  charged  with  crime  In  applications 
for  the  procurement  of  witnesses  for  their  de- 
fense at  the  cost  of  the  county.  Is  not  in  con- 
flict witb  or  violative  of  either  section  11  or 
section  14  of  the  Declaration  of  Ri^ts  of  the 
state  OonsUtution  of  1886.  And,  when  the 
cost  of  the  procurement  of  such  wltoesses  la 
Initiatorlly  proposed  to  be  thrown  upon  the 
county,  a  sound  judicial  discretion  Is  vested 
In  the  trial  Judge  to  determine  whether  or  not 
the  statutory  requirements  have  been  properly 
complied  with,  and  also  to  determine  the  tx>na 
fides  of  such  application,  and  an  appellate 
court  will  not  disturb  the  action  of  the  trial 
jadge  apon  such  application,  unless  an  abuse 
of  this  Jtidlclal  discretion  is  dearly  made  to  ap- 
pear. 

2L  Samb— Applicatioh  fob  Pbocess— Time. 

Applications  under  chapter  5132,  p.  71,  of 
the  Laws  of  1003,  for  the  procurement  of  wit- 
nesses, at  the  cost  of  the  county,  for  tbe  de- 
fense of  parties  charged  with  crime,  should  he 
seasonably  made  at  the.  earliest  reasonable  op- 
portunity, and  not  withheld  until  the  case  is 
actually  called  for  triaL 

[Ed.  Note, — For  cases  in  point,  see  voL  00, 
Cent  Dig.  Witnesses,  |  2.] 

S.  CoNSTrruTiONAL  Law— Sixth  Auenncent 

—Application. 

The  sixth'  amendment  to  the  federal  Con- 
BtitutioD  has  reference  only  to  powers  exer- 
cised by  the  government  of  the  United  States, 
and  not  to  those  of  the  ntates. 

[E!d.  Note. — For  cases  in  point,  see  v<^  10, 
Oent  Dig.  Constitntional  Law,  |  149.] 
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4.  Obtuinal  Lav  — Appeal  and  Erbob  — 

Continuance— DiscfBETiON  of  Court. 
Id  criminal  as  well  as  In  civil  cases  an 
application  for  a  continuance  is  addressed  to 
tne  sound  judicial  discretion  o£  the  trial 
court,  and  tbe  denial  of  sach  a  motion  will 
not  be  reversed  by  an  appellate  court,  unless 
there  has  been  a  palpable  abuse  of  this  judicial 
discretion,  which  must  be  clearly  and  affirma- 
tively made  to  appear  in  tbe  bill  of  exceptions ; 
the  rnle  beit^  tsat  modona  for  a  continuance 
In  criminal  cases  are  to  be  even  more  closely 
scanned  than  in  civil  cases,  because  of  the 
greater  temptation  to  delay. 

[I'M.  Note. — For  cases  In  poin^  see  vol.  15, 
Gent.  Diff.  Criminal  Law,  S  3045.1 

6.  Saue— Waives  of  Assignments  of  Erbob. 

Where  tbere  are  anlgnmenta  of  error  fn 
a  criminal  case  which  are  not  arnied.  but  mere- 
ly repeated  and  insisted  upon  in  the  brief  of 
plaintiff  in  error,  an  appellate  court  Is  not 
required  to  do  more  than  read  the  record  care- 
fully in  connection  with  such  assignments,  and. 
If  it  discovers  no  plain  or  glaring  error  prej- 
udicial to  the  plaintiff  In  error,  nnder  eucn 
assignments,  the  judgment  will  not  be  reversed 
because  of  such  assigned  errors. 

[Ed.  Note. — For  eases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  1  3018.] 

€b  SAHK— OBJECmONB  BlXAW— Necessitt. 

An  appellate  court  will  not  consider  any 
frounds  of  objection  to  the  admissibility  of 
evidence,  except  such  as  were  made  in  the 
court  below;  the  plaintiff  in  error  being  con- 
fined to  the  specific  grounds  of  objection  made 
by  him  in  the  trial  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  me.  Criminal  Law,  |  2^.] 

7.  Same— Evidence— Order  of  Introduction. 

The  trial  court  is  authorized  to  regulate 
the  order  of  tbe  introduction  of  evidence,  and 
its  discretion  in  this  matter  will  only  be  inter- 
fered with  by  an  appellate  court  when  a  clear 
abuse  thereof  is  made  to  appear, 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criminal  Law,  S  3063.] 

8.  Samb^Adicibsion  of  Evidence— Failubb 
TO  Furnish  Foundation. 

If  evidence,  apparently  incompetent  only 
because  its  relevancy  is  not  apparent,  or  because 
it  Is  not  the  best  evidence,  is  offered,  the  court 
may,  in  the  exercise  of  its  discretion,  receive 
it  conditionally,  if  counsel  gives  assurance  that 
he  will  supply  the  necessary  fonndatioa  after- 
ward. If,  however,  such  evidence  Itf-  so  con- 
ditionally received,  and  the  necessary  connecting 
evidence  is  not  introduced,  so  as  to  show  the 
relevancy  of  the  admitted  evidence,  the  court 
should  exclude  the  evidence  so  received  on  its 
own  motion,  but,  if  the  failure  to  connect  be 
not  apparent  or  glaring,  the  objecting  party 
should  move  to  exclude. 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
C€nt  Dig.  Criminal  Law.  U  3611,  3612.] 

9.  Same  —  TaiAi.  —  Gesebal  Objections  to 
Evidence. 

General  objections  to  evidence  proposed, 
without  stating  the  precise  grounds  of  objec- 
tions, are  vague  and  nugatory,  and  are  without 
weight  before  an  appellate  court,  unless  tbe 
evidence  objected  to  is  palpably  prejudicial,  im- 
proper, and  inadmissible  for  any  purpose  or  un- 
der any  circumstances. 

FEd.  Note, — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  fi  2016.] 

10.  Same— ADMis!?[nii.iTV  of  Evidence. 
Evidence  of  circumRtances  tending  to  con- 
nect the  accused  with  the  commisf^ion  of  the 
alleged  crime,  even  though  inconclusive,  is  prop- 
erly admitted. 

[Ed.  Note. — For  cases  in  iKiint,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  848.] 


11.  Sahx  —  Opinion  BvimroB— Fobobbt  — 

Proof  of  Signature. 

In  a  prosecution  for  forgery  it  is  not  error 
to  permit  a  witness  to  testify  as  to  tbe  signa- 
ture of  the  defendant,  when  sacb  witness  has 
testified  that  he  had  seen  defendant  sign  his 
name  on  different  occasions,  and  thought  be 
was  familiar  with  defendant's  signature. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  |  3:047.] 

12.  Same— Other  Offenses. 

In  a  prosecution  for  forgery,  it  is  compe- 
tent to  show  that  about  the  time  of  the  alleged 
forging  and  nttertng  by  defendant  othar  similar 
instruments  had  t>een  forged  or  uttered  by  bim. 
in  pursuance  of  a  general  scheme  to  defraud, 
and  tbe  fact  that  d^endant  was  under  in- 
dictment for  the  forgery  of  some  of  tlie  other 
inetrumoits  does  not  affect  their  atoinibility 
in  evidence. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  S  833.] 

18.  Witnesses — Cross -ExAifi nation  and  Ih- 
FEAcnifENT— Defendant  as  Witness. 
For  tbe  purpose  of  discrediting  a  witness, 
a  wide  range  of  cross-ezaminatiw  u  permit  ted 
as  a  matter  of  right  in  regard  to  his  motives, 
interest}  or  animus  as  connected  with  the  cause 
or  parties  thereto,  upon  which  matters  be  may 
be  contradicted  by  other  evidence,  and  the  niw 
applies  to  the  cross-examination  of  a  defendant, 
wben  be  voluntarily  offers  himself  as  a  witness, 
to  the  same  extent  and  with  like  limitations  as 
to  other  witnesses.  The  motives,  interest,  or 
animus  of  a  witness  are  not  collateral  matteT1^ 
and  these  may  be  shown  and  con^dered  hj  the 
jury  in  estimating  the  credibility  of  a  witness, 
and  as  to  such  matters  he  may  be  contradicted. 

[Ed.  Note. — For  cases  in  point  see  voL  50, 
Cent  Dig.  Witnesses,  H  1106-llOa] 

14.  Criminal  Law  — Apfeai.  and  Error  — 

Failure  to  Bxobpt. 

An  assignment  predicated  upon  the  refusal 
of  the  trial  court  to  give  a  certain  requested 
Instmction  cannot  be  considered  by  an  appel- 
late court  in  the  absence  of  any  snowing  that 
an  exception  was  taken  to  said  ruling. 

[Ed.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  S  2668.] 

16.  FoROEBT- Evidence— Sofficienct. 

Evidence  examined,  and  found  sufficient 
to  support  tbe  verdict. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Holmes  Oounty; 
Francis  B.  Carter,  Judge. 

J.  T.  Pittman  was  convicted  of  forgery, 
and  brings  error.  Affirmed. 

Benjamin  8.  Ltddoa,  for  plaintiff  in  error. 
W.  H.  Ellis.  Atty.  Oen.,  and  J.  Walter  Kelioo. 
State's  Atty.  First  Jndlcial  Circuit  for  the 

State. 

SHACKLEFORD,  C.  3.  The  plaintifr  In 
error,  J.  T.  Pittman,  herdnnfter  referred  to 
as  the  defendant,  was  indicted  by  tbe  grand 
jury  at  tbe  spring  twm  in  May,  1905,  of  the 
circuit  court  for  Holmes  county  for  the  crime 
of  forgery.  Tbe  Indictment  contained  two 
counts;  the  first  count  charging  tbe  defendant 
with  the  forgery  of  a  certain  written  Instru- 
ment therein  fully  described,  and  the  second 
count  chaining  the  defendant  with  the  utter- 
ing and  publlBblng  of  tbe  same  written  Instru- 
ment which  In  the  first  count  be  was  char- 
ged with  having  forged.  Tbe  defendant  was 
tried  at  the  fail  term  of  said  court  held  la 
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October,  19(X^  which  trial  nsnlted  tn  bis 
couTlctlim  ot  the  crime  charged  In  the  sec- 
ond count  of  the  indlctmokt,  and  he  was 
snitaiced  to  be  confined  at  haxd  labor  In  the 
state  prison  for  the  term  of  five  years.  From 
this  Jodsment  and  sentence  he  seeks  relief 
here  hj  writ  of  error,  returnable  to  the  pres* 
eat  term.  Tbe  person  whose  name  the  de- 
fendant was  charged  with  having  forged  was 
G.  li.  Douglass,  and  the  written  Instrument 
to  which  the  name  of  the  said  Douglaas  was 
appended  was  a  note  under  seal,  dated  the 
4th  day  of  May.  1901,  for  the  sum  of  148,  In 
payment  for  20  seeks  of  fertilizer,  and  pay- 
able to  the  Virginia-Carolina  Chemical  Com- 
pany, which  was  alleged  In  the  Indictment  to 
be  a  corporation,  to  Its  order,  on  or  before 
October,  lOM. 

The  first  error  assigned  Is  that  "the  court 
erred  in  refusing  to  issue  subpoena  for  wit- 
nesses W.  K.  Stanly  and  J.  M.  HolUday  up- 
on the  afBdavlt  of  the  defendant  of  insolvaicy 
made  October  the  9th.  1905." 

The  bill  of  exceptions  discloses  that  <m  the 
Atb  day  of  October,  1905,  the  defendant  pre- 
sented his  afOdaTlt  to  the  trial  court;  re<M- 
Ing  therein  the  tact  of  his  Insolrenf^,  and 
that  C.  A.  Douglass,  W.  B.  Stanley,  W.  D. 
Locke,  and  J.  M.  Holllday  were  material  wit- 
nesses on  behalf  of  the  defendant  In  said 
canse,  by  whom  be  expected  to  prove  that 
each  of  said  wltaesses  was  present  when  the 
note  in  question  was  executed  and  saw  G.  Ii. 
Douglass  execute  said  writing,  and  defendant 
prayed  that  subpcena  Issue  tor  each  of  said 
witnesses.  Thn  court  refused  to  issue  sub- 
pcenas  tor  all  of  the  requested  witnesses,  tor 
the  reason  that  at  the  time  the  appllcatloo 
was  made  tat  the  witnesses  applications  werv 
made  by  the  defendant  for  witnesses  In  eight 
otber  cases  pending  against  him  upon  Indict- 
ments found  by  the  same  grand  jury  charging 
him  with  other  forgeriee.  and  uttering  other 
forgeries  about  the  same  time  of  the  one 
charged  In  the  Indictment  to  question,  In 
most  of  which  applications  more  than  two 
wltneases  to  the  same  fact  were  asked  for.  la 
several  cases  the  same  witnesses  being  asked 
for  in  more  than  one  application,  and  In  the 
application  In  question  four  wltoesaes  to  the 
same  fact  were  asked  for,  but  allowed  two  of 
said  wituesaea  to  be  selected  by  the  defend- 
ant to  be  Bubpcenaed.  The  defendant  except- 
ed to  the  ruling  of  the  court,  but  selected 
the  names  of  W.  D.  Locke  and  C.  A.  Doug- 
lass as  the  two  witnesses  to  be  allowed  upon 
the  applications,  stating  that  in  more  than 
one  of  the  other  cases  the  court  bad,  upon 
bis  application,  allowed  subpcenas  for  W,  R. 
Stanley  and  J.  M.  Holllday. 

In  bis  brief  defendant  admits  that  "the  ap- 
plication for  witnesses  was  not  a  fuJI  and 
technical  compliance  with  the  act  (Rev.  St. 
1S92.  S  2868)  or  cbapter  5132,  p.  71,  of  Acts 
of  1903,  BO  as  to  entitle  the  defendant  to 
have  process  for  witnesses  at  the  expense  of 
the  state  or  rather  county." 

We  fully  concur  In  the  admission,  but, 


ev»  If  all  of  the  requirements  of  the  law  re- 
lating thereto  had  been  fully  complied  with, 
we  fail  to  see  wherein  the  defendant  was 
harmed  In  any  way  by  the  action  of  the  court, 
inasmuch  as  all  four  of  the  witnesses  named 
in  the  application  had  been  subpoenaed  by 
the'' court,  at  defendants  request,  in  other 
prosecutions  for  forgery  pending  against  Urn, 
for  the  same  term  of  court  at  which  he  was 
tried  on  the  Indictmmt  in  the  esse  at  bar. 
We  are  of  tiw  (4)lnlon  that  this  assignment 
is  utterly  without  merit  Therefore  farther 
discussion  of  It  would  be  frultiess. 

The  second  assignment  Is  that  "the  court 
erred  In  refusing  to  direct  subpcenas  to  be  Is- 
sued for  Frank  BIcbardson  and  J.  H.  Hol- 
llday upon  the  prseclpe  of  the  dtfendant." 

In  his  Inrlef  defendant  says  this  assignment 
"presents  a  legal  proposition  involved  in  bet- 
ter shape,"  and  he  submits  the  a^ment 
made  in  sui^rt  of  It  in  support  of  ttie  first 
assignment  as  well. 

We  find  from  the  transcript  that  the  dtf* 
fendant  was  arraigned  and  entered  his  plea 
of  not  guilty  on  the  19th  day  of  October, 
190&;  that  on  the  24th  day  of  said  month  be 
filed  a  pnedpe  with  the  clerk  for  a  subpcena 
tor  the  two  witnesses,  J.  M.  Holllday  and 
Frank  Richardson,  returnable  Instanter ; 
that  on  the  same  day  of  the  filing  of  said 
preecipe  defendant  filed  a  motion  tor  an  or- 
der from  the  court  directing  the  clerk  to  is- 
sue the  subpoenas,  reciting  therein  that  the 
clerk  refused  to  issue  the  same,  and  also 
filed  with  the  motion  hla  affldarit,  in  which 
M.  C.  Plttman  Joined,  to  the  effect  that  each 
was  a  defendant  In  the  cause  and  innocent  of 
the  crime  charged,  that  said  witnesses  are 
material,  and  that  defendant  could  not  safely 
go  to  trial  without  tbem;  that  both  witnesses 
reside  in  Holmes  county;  and  that  the  clerk 
relused  to  Issue  subpoena  for  them.  We  fur- 
ther find  that,  when  the  motion  come  on  to 
be  heard,  the  court  Interrogated  the  clerk  con- 
cerning the  matter,  who  replied  that  he  had 
refused  to  Issue  the  subpoena  for  the  reason 
that  defendant  bad  neither  paid  nor  tendered 
to  him  the  costs  on  that  behalf,  but  had  fail- 
ed or  refused  so  to  do.  and  that  said  wit- 
nesses bad  not  been  allowed  to  be  summoned 
upon  an  affidavit  of  Insolvency,  whereupon 
the  court  overruled  the  motion  and  refused 
to  direct  the  clerk  to  issue  the  subpoeuas,  to 
which  ruling  the  defendant  excepted,  and 
this  forms  the  basis  for  this  assignment 

Defendant  admits  that  M.  C.  Plttman  sign- 
ed the  affidavit  with  bim  through  mistake. 
In  passing  upon  the  first  assignment  we 
found  that  J.  M.  HoIIiday  was  one  of  the 
four  witnesses  named  la  the  application  of 
defendant  for  subpcenas,  which  application 
recited  that  defendant  expected  to  prove 
that  each  of  said  witnesses  was  present 
when  the  note  in  question  was  executed  and 
saw  C.  L.  Douglass  execute  the  same;  that 
the  court  allowed  defendant  to  select  any 
two  of  said  wUnesses  to  have  subpoenaed; 
that  defendant  selected  W-  D.  Locke  and  G. 
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A.  Douglass,  the  other  two  witnesses,  J.  BC 
Holliday  and  W.  B.  Stanly,  haTlng  been  or^ 
dered  subpoenaed  upon  application  of  defend- 
ant for  the  same  term  of  conrt  In  otber  forg- 
ery pro8ecatl(m8  pending  against  him.  It  Is 
admitted  that  no  order  had  hem  made  by  the 
conrt  for  subpoenaa  for  these  two  witnesses 
in  the  case  at  bar  upon  an  Insolvency  af- 
fidavit of  defendant  Whether  Frank  lUch- 
ardaon,  the  other  witness  named,  had  been  or- 
dered snbpGenaed  In  any  of  the  other  prosecn- 
tlous  pending  against  defendant  we  are  not 
advised,  and  neither  are  we  informed  what 
defendant  expected  to  prove  by  said  witness. 
We  have  already  seoi  that  defendant  was 
arraigned  on  the  10th  day  of  October,  bat 
lud  presented  bis  pneclpe  and  application 
for  witnesses  on  the  0th  day  of  said  month. 
We  further  find  that  the  Instant  case  was 
t-alled  for  trial  on  the  24th  day  of  October, 
on  which  day  the  defendant  filed  bis  praecipe 
for  the  two  witnesses,  and  also  made  his  ap- 
plication to  the  court  for  an  order  to  the  clerk 
directing  the  issuance  of  subpoenas  for  them. 
No  reason  or  excuse  wliatever  is  shown  for 
the  delay  in  seeking  to  have  the  witnesses 
subpoenaed.  Neither  was  the  court  informed 
as  to  where  the  witnesses  were  then  to  be 
found;  the  only  Information  given  being  that 
they  resided  In  Holmes  county.  In  his  ap- 
plication for  subpoenas  the  defendant  asks 
for  the  postponement  of  the  case  until  he 
could  procure  the  attendance  of  the  two  wit- 
nesses or  else  take  their  depositions.  We 
further  find  that  on  the  17th  day  of  October 
the  defendant  filed  a  motion  for  a  contin- 
uance of  the  case  until  the  next  term,  on  the 
ground  of  the  absence  of  G.  A.  Douglass  and 
W.  D.  Locke,  two  material  witnesses,  by 
whom  defendant  said  he  expected  to  prove 
that  the  note  with  the  foi^ery  of  which  de- 
fendant was  charged  was  actually  signed  by 
0.  L.  Douglass,  and  therefore  not  forged  at 
all.  The  denial  of  nils  motion  forms  the 
basis  for  the  third  ssslgnment,  and  we  shall 
deal  with  It  later.  We  simply  wish  to  call 
attention  now  to  the  fact  that  the  motion  for 
a  continuance  was  before  the  court  at  the 
time  tbat  the  ruling  was  made  on  the  ap- 
plication for  subpoenas;  but  Jnst  when  the 
ruling  was  made  on  the  motion  fbr  a  con- 
Unuance  we  cannot  tell  with  certainty  from 
tJie  transcript,  presumably,  liowever,  on  the 
24th  day  of  October,  the  day  the  case  was 
called  tor  trial.  We  fnrther  find  that  de- 
fendant admits  in  his  brief  Uiat  be  was  not 
seeking  or  demanding  tbat  these  two  wit- 
nesses be  subpoenaed  on  any  Insolvency  af- 
fidavit, but  timply  demanding  the  Issuance 
of  a  subpoena  for  them  upon  bis  affidavit 
that  they  were  material,  as  a  matter  of 
right,  without  the  payment  of  cost  in  ad- 
vance; this  right  being  claimed  as  a  "con- 
stitutional privilege.*'  In  other  words,  If  we 
correctly  understand  the  contention  of  de- 
fendant as  made  In  his  brief,  as  well  as  in 
bla  oral  argument;  It  Is  that  he  bad  a  con- 


stitutional rl^t  to  valt  until  llie  day  ap- 
pointed fOT  his  trial  and  then  demand  of  the 
conrt  the  Issuance  of  subpoenas  for  as  many 
witnesses  as  he  wished  by  tlie  clerk,  return- 
able Instanter,  without  any  excuse  or  rea- 
son being  given  for  the  delay,  without  any  In- 
formation being  fumlidied  to  the  oonrt  of  the 
purpose  for  which  the  witnesses  were  want- 
ed or  the  facts  to  which  tli^  were  expected 
to  testify,  without  paying  the  derk  his  costs 
therefor,  but  refusbig  to  do  so,  and  without 
making  an  insolvency  affidavit  iqton  which 
to  base  bis  application  for  an  order  for  the 
subpoenal^  though  both  the  clerk  and  the 
court  had  been  apprised  by  other  afBdavita 
filed  Ity  defendant  that  he  was  insolvent,  and 
to  have  the  cause  pos^wned  until  d^endaat 
could  procure  the  attendance  of  the  wit- 
nesses or  else  take  their  deposltiwA  These 
are  the  tacts  disclosed  by  the  transcript.  In 
support  of  bis  contention  defoidant  dtea  seo 
tlons  11  and  14  of  the  Declaration  of  Bights 
of  the  state  Gonstitatton  of  188t^  whl<di  sec- 
tions are  as  follows: 

"Sec  11.  In  all  criminal  proaecntlons  the 
accused  shall  have  the  right  to  a  speedy  and 
public  trial,  an  Impartial  Jury,  In  the 
county  where  the  crime  was  committed,  and 
shall  be  heard  by  himself,  or  counsel,  or  both, 
to  d^and  the  nature  and  cause  of  the  accu- 
sation against  himt  to  meet  tlie  witnesses 
against  him  taxse  to  face,  and  have  compul- 
sory process  for  the  attendance  of  witnesses 
in  his  favor,  and  shall  be  famished  with  a 
copy  of  the  indictment  against  him." 

"Sec.  14.  No  person  shall  be  compelled  to 
pay  costs  ezc^t  after  conviction,  <m  a  final 
trial." 

Defoidant  also  cites  and  relies  on  the  sixth 
amendment  to  the  Constitution  of  the  United 
Stat^  which  Is  as  follows: 

"In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  q^eedy  and  public 
trial,  by  an  Impartial  Jury  of  the  state  and 
district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be 
Informed  of  the  nature  and  cause  of  the  ac- 
cusation ;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  process  for 
obtelnlng  witnesses  In  his  favor,  and  to  have 
tlie  assistance  of  counsel  for  his  defense." 

Section  2875  of  the  Revised  Statutes  of 
1892  Is  also  relied  on,  which  is  as  follows: 

"Sec.  2875.  Accused  to  have  compulsory 
process  for  witnesses. — If  the  accused  shali 
desire  witnesses  to  be  summoned,  either  be- 
fore the  committing  magistrate  or  before 
the  court  in  which  he  Is  to  be  tried,  the 
clerk  or  Justice  shall,  upon  application  of 
himself  or  bis  counsel,  issue  subpoenas  and 
necessary  process  to  compel  the  attendance 
of  the  accused's  witnesses." 

The  sixth  amendment  to  the  federal  Con- 
stitution, quoted  in  full  above,  has  no  appli- 
cability to  the  instant  case  for  the  reason  that 
this  amendment,  as  Is  also  true  of  all  of  the 
first  eight  amendments,  has  tefiseuce  only 
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tu  powen  ezerdsed  by  tbe  KOTenuneat  of 
the  United  States,  and  not  to  those  of  the 
ttate  BUenbedcer  t.  District  Court  of  PI7- 
moiitb  Colony,  134  U.  S.  81,  10  Sap.  Ct  424, 
St  Ed.  801.  Abo,  see  Williams  t.  Hert 
(C  C.)  110  Fed.  16ft,  text  168;  Hlscher  t. 
States  41  Tex.  Or.  B.  212,  text  2^  et  aeq.,  58 
8.  W.  627,  06  Am.  St  780,  et  seq.;  0 
Fed.  St  Ann.  32B,  and  nomeroua  antborltles 
time  dted.  nils  being  true,  the  opinion  of 
Cbief  Justice  Marshall,  In  U.  S.  t.  Burr.  Fed. 
Cas.  No.  14,Q82d,  Ooomba*  Trial  of  Aaron 
Borr,  cited  and  relied  vpan  by  defotdan^  la 
not  In  point; 

At  common  law,  Iti  easee  of  fftlony,  a  de- 
tendant  conld  not  demand  aa  a  matter  of 
right  compulsory  process  for  his  witnesses. 
Sec  22  Bncy.  PL  ft  Pr.  1330;  U.  S.  t.  Reld, 
12How.<U.  &)  861,  IS  L.  Bd.  1023  ;  4  Black. 
Comm.  •pp.  800. 

This  leaves  for  omr  consideration  sectlona 
11  and  14  of  the  Declaration  of  Rights  In  onr 
state  ConstltutUm  and  section  28TO  of  the 
Berlsed  Statutes  of  1892,  all  of  which  have 
been  set  forth  In  foil  abova 

Section  2876  of  tlie  Revised  Statutes  of 
18B2  has  reference  more  eapedalfy  to  pre- 
Uminaiy  proceedings  In  the  conrta  of  justices 
of  the  peace  or  committing  magistrates,  as  a 
refereDce  to  the  original  act  found  on  page 
121  of  the  Laws  of  1828  will  show;  ft  being 
a  territorial  act,  and,  of  course,  enacted 
rrlor  to  the  adoption  of  any  state  Gonstlto- 
ti«D.  At  the  time  of  Its  Incorporation  Into 
tbe  Revised  Statutes  of  1882,  sectltma  2897, 
and  28G8,  which  originally  tbnned  ^ectltma 
2and  4  of  chapter  8702.  p.  47,  of  the  Laws  of 
1887,  were  also  Inco^Mrated  therein,  with 
H»ne  modifications.  These  secUwis  provided 
for  tbe  Issuing  of  aobpoenas  fbr  defoidant^s 
wltncsBOB,  at  the  openae  of  the  state,  upon  a 
propo:  Insolvency  affidavit  and  were  held  to 
be  coDBtltutional  In  Bnckman  v.  Alexander, 
24  Fla.  46,  8  South.  817 ;  Jenkins  v.  State, 
n  Flo.  1901  12  South.  680l  It  may  also  be 
veil  to  notB  that  section  9  of  article  16  of  the 
Constitution  waa  ammded  by  a  Joint  resoln- 
tioD  ot  the  Legislature  of  189S,  which  was 
adqited  at  the  general  election  in  1804,  so 
ts  to  make  tbe  legal  eo^to  and  expenses  In 
erlmlDal  cases,  when  the  defendant  is  Insol- 
T«it  or  ffischarged,  payable  by  the  counties 
wboe  the  crime  Is  committed,  instead  of  by 
tbe  state.  See  Laws  1808,  p.  400.  Sections 
SWT  and  2868  of  the  Revised  Statutes  of 
1^  were  modified  by  section  8  of  chapter 
4120,  p.  45,  of  the  Laws  of  1883,  which  rends 
u  follows: 

"Sec.  3.  Defendante  In  criminal  cases  In 
all  the  courts  of  this  state  shall  be  entitled 
to  bflve  their  witnesses  summoned  as  now 
provided  by  law,  but  no  onnpenf'atlon  or 
mileaee  shall  be  paid  to  such  witnesses  by 
tbe  state." 

In  Boyd  V.  State,  88  Fla.  316,  14  South. 
830,  tbe  constitutionality  of  this  section  was 
uralled.  but  It  waR  found  unnecessary  to 
pus  thereon  for  reasons  therein  stated. 


The  law  In  force  In  regard  to  the  summon- 
ing and  payment  of  defendant's  witnesses  in 
a  criminal  case,  at  the  time  of  the  trial  In 
the  Instent  case,  was  chapter  5132,  p.  71,  of 
the  Laws  of  ISOS,  which  reads  aa  follows: 

"Section  1.  In  all  criminal  casea  prosecut- 
ed in  the  name  of  the  state  in  tbe  circuit 
courte  of  tbe  state,  where  the  defteidant  la 
lDsolv«it  or  discharged,  the  county  shall  pay 
the  1^1  expeoMs  and  coste  as  Is  now  pre- 
scribed by  law  for  the  paymoit  of  coats  in- 
curred by  the  county  in  the  prosecution  of 
such  cases;  provided,  that  there  shall  not 
be  more  than  two  (2)  witnesses  summoned 
and  paid  to  prove  the  same  fact,  and  provid- 
ed further,  that  before  any  witness  Is  sub- 
poenaed on  behalf  of  a  defendant  in  the  cir- 
cuit court  or  criminal  court  of  record,  an  ap- 
plication shall  be  made  to  the  Judge,  in  writ- 
ing, on  behalf  of  the  defen^nt,  settli^  forth 
tbe  substance  of  the  facte  sought  to  be  prov- 
en by  the  witness  or  witnesses,  makbig  affi- 
davit that  the  defendant  la  insolvent  and  If, 
^n  such  showing,  the  cttcult  Judge  Is  sat- 
isfied that  the  witness  or  witnesses  are  nec- 
essary for  the  proper  defense  of  the  defend- 
ant, he  shall  order  that  subpoena  issue,  and 
that  the  costs  as  herein  provided  shall  be 
paid  to  said  witness  or  witnesses,  and  not 
otherwise ;  provided,  that  tbe  provlslims  of 
this  act  shall  not  apply  to  any  courts  in  this 
stete  accept  to  circuit  courts  and  criminal 
courts  of  record." 

In  the  case  of  Budkman  v.  Alexander,  24 
Fla.  46,  on  page  50,  8  South.  817,  818,  which 
we  have  already  (dted,  referring  to  sections 
11  and  14  of  the  Declaration  of  Righto  tn  our 
stete  Constitution,  this  court  used  the  fol- 
lowing langu^e: 

"Then,  teking  tiiese  clauses  of  the  Constl* 
tntion  together,  we  think  It  clear  that  the 
accused,  whether  aolvmt  or  Insolvent,  Is  en- 
titled to  have  process  for  his  witnesses,  and 
to  have  the  same  ferved,  without  payment  of 
the  fees  of  officers ;  that  If  insolvent  or  dis- 
charged, the  stete  shall  pay  tiie  coste  of  the 
prosecutions  under  regulations  prescribed  by 
law ;  and  that  if  solvent  he  cannot  be  made 
to  pay  coste  until  conviction  on  final  trial, 
having  none  to  pay  If  discharged.  Does  tbe 
act  In  question,  prescribing  regulations,  vio- 
late these  provtBlons?  Thou^  the  case  be- 
fore us  does  not  folly  present  the  question, 
the  Importance  to  the  public  of  Ite  early  de- 
termination induces  u  to  express  our  conclu- 
sions on  It" 

It  should  be  observed,  however,  that  In  that 
case  the  question  before  this  court  was  as  to 
the  payment  of  the  wltnes^'es  of  defendant 
by  the  state;  he  having  been  acquitted. 

The  case  of  Jenkins  v.  State,  31  Fla.  190, 
text  193,  12  South.  680.  681,  Is  more  nearly 
in  point  In  that  case  this  court  used  tbe  fol- 
lowing language: 

"While  section  11  of  our  constitutional 
Declaration  of  Rights  emphatically  declares 
that  'In  all  criminal  prosecutions  the  accused 
shall  have  the  compulaoty  proceaa  tor  the 
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attendance  of  witnesses  In  his  favor,  sttU  we 
do  not  understand  that  there  Is  anything  in 
this  genera)  provision  of  the  fundamental 
law  that  prohibits  wboleeome  legislative 
relation  in  the  matter  of  procuring  the 
attendance  of  witnesses  by  parties  charged 
with  crime,  when,  as  -in  this  case,  it  is  pro- 
iwaed  to  throw  upon  the  state  the  burden 
of  the  cost  and  expense  to  he  Incurred  there- 
in. Neither  do  we  understand  that  this  con- 
stitutional provision  was  designed  to  give 
to  parties  charged  with  crime  carte  blanche 
right,  at  the  cost  of  the  state,  to  have  any  and 
all  parties  whom  they  may  choose  to  repre- 
sent to  be  witnesses  In  their  favor,  summoned 
ad  libitum  without  let  or  hindrance.  To  put 
such  a  constmctlon  on  the  organic  law  into 
actual  practice  yould  soon  suffice  to  deplete 
the  public  treasnry." 

It  was  further  said  therein  on  page  IM  of 
31  Fla.,  on  page  C81  of  12  South. : 

"For  the  proper  dispatch  of  the  public 
business  of  our  courts,  we  think  that  It  Is 
contemplated  also  tlmt  these  applications  by 
parties  accused  of  crime  shall  be  seasonably 
made.  The  party  accused  ahoidd  not  be  per- 
mitted unuecessarlly  to  delay  the  dl8[)atch  of 
public  business  before  the  courts  1^  delaying 
from  day  to  day  before  presenting  his  appli- 
cation for  the  procurranent  of  his  witnesses, 
until  his  case  Is  ectoally  called  for  trial; 
but  It  should  be  promptly  made  at  the  ear- 
liest reasonably  opportunity,  in  order  that  the 
ivitnesses  mny  be  served  and  their  attendance 
procured  before  the  park's  case  Is  called  for 
trial  In  Its  order." 

In  the  case  of  Green  v.  State,  17  Via.  600, 
defendant's  witnesses  had  been  duly  sub- 
poenaed, but  had  failed  to  appear,  and  an 
ftttachmmt  was  asked  to  compel  their  at- 
tendance. Tlierefore  it  Is  not  In  point. 

In  the  Constitutions  of  a  number  of  other 
states  we  find  similar  provlslms  to  those  In 
tbe  Constitution  of  this  atete  in  regard  to  the 
right  of  a  defendant  In  a  criminal  prosecution 
against  him  to  compulsory  process  for  wit- 
nesses in  his  behalf.  We  have  givea  these 
provisions  a  careful  consideration,  as  well 
as  the  stetutes  based  thereon,  which  vary 
more  or  less  In  the  different  states,  and  also 
tne  dedsltms  of  the  different  courts  constru- 
ing the  constitutional  provisions  and  statutes. 
Among  other  authorities  examined  Iqr  ns  we 
would  refer  to  the  following  .as  being  in- 
structive :  State  T.  Waters,  39  Me.  M ;  State 
T.  Tetzer,  97  Iowa,  423.  66  N.  W.  787 ;  Wool- 
folk  T.  State,  85  Ga.  69.  11  S.  E'.  814.  Smith 
V.  State,  lis  Ga.  61.  44  S.  E.  817;  West  v. 
State,  1  Wis.  209.  text  231  et  scq. ;  State  ex 
reU  T.  Grimes,  7  Wash.  445,  text  449.  35  Pac. 
361;  State  ex  rel.  Carraher  v.  Graves,  13 
Wash.  485.  43  Pac.  876;  Graham  v.  State* 
SO  Ark.  161,  6  S.  W.  721;  Adkln>  v.  Gonu, 
08  Ey.  530,  33  8.  W.  948,  22  L.  B.  A.  106; 
Davis  V.  Com.  (Ivy.)  77  S.  W.  1101 ;  Bx  parte 
Marmadnke,  91  Ho.  228.  4  S.  W.  91,  60  Am. 
Rep.  250;  State  t.  Berkley.  02  Mo.  41,  4  S. 
W.  24;  Neyland  v.  State,  13  Tex.  App.  586; 


E;dmond8on  v.  State.  43  Tex.  230;  State  t. 
Homsby.  8  Rob.  (La.)  554.  41  Am.  Dec  305; 
State  T.  Adam,  40  La.  Ann.  746.  5  South.  30 ; 
State  r.  Nathaniel,  62  La.  Ann.  558,  26  South. 
1008;  State  r.  Nix,  111  La.  812,  35  South. 
917;  State  V.  Fairfax,  107  La.  624,  31  South. 
1011 ;  Martin  v.  State,  126  Ala.  64.  28  South. 
02;  People  ex  rel.  Dean  v.  (^ommtsslaers  of 
Grand  Countr,  7  Colo.  100,  2  Pac.  912.  Ttieae 
authorities  are  by  no  means  in  entire  harmo- 
ny, the  reasoning  and  conclusions  therein  be- 
ing conflicting;  but  we  cite  them  all  for  the 
discussion  they  contain  of  the  question  now 
under  consideration,  without  ad«^ting  tbe 
reasoning  used  or  the  conclusions  reaidied 
therein. 

In  line  with  the  language  used  by  this  court 
in  Jenkins  v.  State,  31  Fla.  190,  text  193. 
12  South,  eao,  681,  already  quoted  by  as,  we 
are  of  the  o^nion  that,  while  the  two  con- 
stitutional provisions  relied  upon  are  atiso- 
lutely  mandatory  and  binding,  yet,  where  It 
has  already  been  made  to  appear  to  the 
court  that  defendant  is  Insolvent  and  one  of 
the  requested  witnesses  has  already  been 
ordered  subpoenaed  upcm  defendantfs  Insol- 
vesicy  affidavit,  and  no  showing  Is  made  to 
the  court  as  to  whetliv  or  not  he  haa  been 
served,  or  as  to  what  defoidant  sxpecta  to 
prove  by  the  other  witness,  and  no  excuse 
or  reason  given  tOr  the  delay  in  making  the 
application,  no  error  was  committed  by  the 
trial  court  In  refusing  defendant's  application. 
In  otiier  words,  where  the  state  has  ma^p 
ample  provision  for  having  defendant's  wit- 
nesses subpoenaed  at  the  expense  of  tbe  ootui- 
ty,  won  a  proper  compliance  with  tiie  stat- 
utory requirements,  vrhae  defendant  la  In- 
solvent, he  cumot  as  a  matter  of'  rlgbt  de- 
mand that  wttneasea  be  subpoenaed,  without 
compliance  with  those  requirements.  He 
cannot  be  permitted  to  assmne  tbe  double 
role  of  prince  and  iwuper.  of  Dr.  Jekyil  and 
Mr.  Hyde,  In  the  same  case.  As  was  said  in 
State  ex  rel.  Carraher  v.  Oravea,  13  Wash. 
485.  text  487,  48  Pac.  870.  377:  "It  Is  clear 
that  the  defendant  la  only  entiUed  to  bare 
necessary  and  material  witnesses  subpoenaed 
for  him  at  the  expense  of  the  state  or  county, 
and  be  cannot  be  held  to  have  tbe  rlgbt  to 
decide  upon  the  materiality  of  the  testimony 
that  be  expects  from  the  witnesses  desired. 
The  declsitm  of  this  question  must  rest  with 
the  court,  and  in  such  cases  no  subpoenas 
should  be  Issued  in  behalf  of  a  defendant  to 
compel  tbe  attendance  of  witnesses  without 
an  order  of  the  court  having  been  obtained." 
Upon  this  question  tbe  entire  case  of  State 
V.  Xathantel,  52  La.  Ann.  658,  26  South.  1008, 
is  most  instructive.  We  quote  the  foliowlus 
language  therefrom: 

"The  state  of  Louisiana  has  chosen  to  allow 
a  defendant  In  a  criminal  case  compulsory 
process  for  the  obtentlon  ot  six  witnesses, 
without  charge,  and  haa  imposed  conditions 
with  respect  to  tbe  further  enjoyment  of  that 
particular  privilege.  He  may  obtain  aueb 
process  for  additional  witnesses,  provided  he 
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is  wlllln?  and  able  to  bear  tbe  expense.  But 
in  any  case  be  Is  bound  to  apply  for  tbe  pro- 
cess lu  doe  time,  and  to  tbe  proper  authority, 
and.  If  be  has  exhausted  bis  privilege,  should 
tender  the  amount  necessary  to  defray  the 
expeise  of  bringing  in  tbe  additional  wit- 
nesses, and  a  failure  in  either  of  tnese  par- 
ticulars is  a  lack  of  due  diligence." 

We  also  refer  to  Rice's  Erldence,  |  188; 
..bbott'B  Trial  Brief,  Criminal  Causes  (2d 
Ed.)  195;  1  Bishop's  New  Grim.  Proc  i  9e9b. 

It  foliowB  that  the  second  assignment  must 
fall. 

Tbe  third  assignment  Is  that  "the  court 
«rred  In  ovOTuling  tbe  motion  of  the  defend- 
ant for  a  cantlnnance  at  the  foil  term  of 

19(H," 

This  motion  was  baaed  upon  tbe  following- 
affidavit  : 

"Before  me  personally  came  3.  T.  Plttman, 
-dereudant  in  above^tated  case,  who,  being 
duly  sworn,  says  that  he  cannot  safely  go  to 
trial  at  this  term  of  the  court  on  account  of 
the  al^nce  of  0.  A.  Douglass  and  W.  D. 
Locke.  That  tbe  said  named  persons  are 
material  witnesses.  That  both  of  said  wlt- 
aesses  reside  In  the  state  of  Florida,  C.  A. 
Douglass  In  Holmes  county  and  W.  D.  Locke 
in  Walton  county,  and  subpoena  in  this  case 
has  been  issued  for  said  witnesses,  and  tbe 
sheriff  has  been  unable  to  serve  them;  and 
that  the  sheriff  returns  that  he  has  been  un- 
able to  find  them  and  deponent  avers  that  said 
Locke  resides  In  tbe  county  of  Walton  in  the 
state  of  Florida  as  aforesaid.  That  the  wit- 
nesses are  absent  without  the  consent  of  this 
defendant,  either  directly  or  Indirectly  given. 
That  he"  expects  to  procure  the  attendance  of 
all  of  them  by  tbe  next  term  of  this  court 
That  this  application  Is  made  in  good  faith, 
and  Justice  may  be  done,  and  not  for  the 
purpose  of  delay.  That  tbe  witness  C.  A. 
Douglass  above  named,  who  resides  In  the 
state  of  Florida,  is  temporarily  beyond  the 
city  of  Pensacola;  that  such  quarantine 
r^ulatlons  now  exist  on  account  of  yeilow 
fever  that  no  person  Is  allowed  to  leave  that 
point  or  travel  through  that  to  any  other 
point  In  the  state  of  Florida,  unless  they 
first  undergo  six  days  of  detention  In  a  camp 
prepared  for  that  purpose.  That  he  expects 
to  prove  by  said  witnesses  that  tbe  note 
alleged  to  have  been  forged  by  the  defendant 
was  not  forged  by  him,  said  defendant  hut 
that  same  was  actually  signed  by  C.  L.  Doug- 
lass. That  the  defendant  has  no  other  wltr 
neaa  by  whom  he  can  prove  same  facts. 

"J.  T.  Plttman. 

"Sworn  to  and  subscribed  to  before  me 
Oct  17.  1905. 

"W.  H.  Brett  Jr.,  Clerk  Circuit  Court" 

In  passing  upon  this  assignment  we  are 
ronfronted  with  the  settled  principle  In  this 
court  that: 

In  criminal,  as  well  as  in  civil,  cases,  an 
application  for  a  continuance  Is  addressed 
to  the  sound  Jndldal  discretion  of  the  trial 
coort;  and  tbe  dnlal  of  sncb  a  motion  will 


not  be  reversed  by  an  appellate  court,  unless 
there  has  been  a  palpable  abuse  of  this  Judic- 
ial discretion,  which  must  be  clearly  and 
afBrmatively  made  to  appear  In  tbe  bill  of 
exceptions;  the  rule  being  that  motions  for 
a  continuance  In  criminal  cases  are  to  be 
even  more  closely  scanned  than  In  civil  cases, 
because  of  tbe  greater  temptation  to  delay. 
Clements  v.  State  (decided  here  at  this  term) 
40  South.  4S2,  and  numerous  authorities 
therein  dted. 

In  passing  upon  the  first  assignment  we 
found  that  defendant  had  filed  an  affidavit  on 
the  9tb  day  of  October,  1006,  in  which  it  was 
recited  that  he  expected  to  be  able  to  prove 
by  C.  A.  Douglass,  W.  R.  Stanley,  W.  D. 
Locke,  and  J.  M.  Holllday  that  each  of  said 
witneues  was  present  when  tbe  note  in 
qnmtion  was  executed  and  saw  C.  L.  Doug- 
lass ^ecute  the  same.  In  the  affidavit  for 
continuance  It  is  recited  that  defendant  had 
no  other  witnesses  than  C.  A.  Douglass  and 
W.  D.  Locke  by  whom  be  could  prove  the 
fact  that  C.  L.  Douglass  sitxned  the  note. 
How  can  the  contradictory  statements  con- 
tained In  these  two  affidavits  be  reconciled? 
Moreover,  later  on  In  tbe  proceedings,  we 
find  that  Miles  a  Plttman  testified  on  be- 
half of  the  defendant  to  tbe  ^ect  that  he 
was  the  brother  of  defendant,  and  that  be 
(the  witness)  was  present  when  the  note 
alleged  to  be  forged  was  executed,  and  that 
be  (the  witness)  signed  the  name  of  C.  L. 
Douglass  thereto  with  his  own  hand,  at  tbe 
request  and  by  the  authority  of  the  said 
Douglass;  that  be  (M.  C.  Plttman)  also 
signed  the  note  as  a  subscribing  witness; 
and  also  that  be  signed  tbe  name  of  L.  E. 
Moore  thereto  as  a  witness  at  the  request  of 
said  Moore.  We  also  found  that  the  motion 
and  affidavit  for  continuance  were  filed  on  the 
17th  day  of  October,  but  that  tbe  transcript 
does  not  affirmatively  show  when  the  same 
was  called  to  the  attention  of  the  court  or 
when  the  rulli^  was  made  thereon.  If  de- 
fendant watted  from  the  17th  to  tbe  24tb 
day  of  October  before  Invoking  any  ruling 
of  tbe  court  on  the  motion,  then  he  failed  to 
show  that  diligence  which  should  have  been 
manifested.  If,  on  the  other  hand,  the  rul- 
ing was  had  on  the  17th,  or  prior  to  tbe  24tb, 
when  the  case  was  called  for  trial,  be  should 
have  shown  further  diligence  and  made  ad- 
ditional efforts  to  secure  tbe  attendance  of 
tbe  missing  witnesses,  or  to  have  fully  ac- 
counted for  their  absence,  after  every  effort 
to  procure  their  presence  had  been  exhausted 
by  him.  In  several  respects  tbe  affidavit  Is 
vague,  ambiguous,  and  uncertain,  falling  to 
come  up  to  the  necessary  requirements.  See 
tbe  authorities  cited  in  Clements  v.  State, 
supra,  and  also  Melbourne  v.  State  (decided 
here  at  tbe  present  term)  40  South.  189. 

The  third  assignment  must  fall  with  the 
first  and  second. 

The  fourth  and  fifth  are  Identical;  each 
being  aatignments  that  "the  court  erred  In 
admitting  In  evidence  the  paper  called  the 
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Tmst  Receipt,'  offered  oq  tbe  part  of  the 
8tate." 

All  tbat  defendant  says  In  Us  brief  In  sup- 
port of  these  assignments  Is  that : 

"Two  assignments  upon  this .  subject  are 
made,  because  the  court  seems  to  have  made 
twa  different  ruling  admitting  tbe  paper 
objected  to.  There  are  two  different  serlea 
of  objections  to  the  paper : 

"First,  IrreleTancT  and  that  the  pajter  was 
prematurely  offered,  etc. 

"Second,  that  alterations  and  additions  had 
been  made  In  and  to  the  paper  since  It  was 
alleged  to  have  been  signed  by  the  defendant 
It  will  be  noted  that  the  paper  was  the  first 
thing  offered  in  evidence.  It  was  Irrelevant 
In  that  It  tended  to  show  the  uttering  of  the 
instrument  almut  which  defendant  was  In- 
dicted at  another  time  and  to  another  person 
than  those  charged  in  the  Indictment  The 
indictment  charged  the  uttering  of  the  paper 
to  one  J.  S.  Utley  November  26,  1904;  but 
the  Instrument  offered  and  admitted  In  evi- 
dence tended  to  show  another  and  distinct 
ottering,  totally  disconnected  with  Utley,  and 
at  a  different  time,  to  wit,  In  August,  1904. 

"This,  I  think,  was  an  error.  The  evidence 
should  be  excluded.  I  yield  the  point  upon 
this  assignment  that.  Bo  far  as  alterations 
are  concerned,  the  explanation  of  them  by 
the  witness  Utley  probably  obviated  that  ob- 
jection." 

We  feel  that  we  would  be  Justified  In 
treating  these  two  assignments  as  practically 
abandoned  because  not  argued.  See  Hood- 
less  V.  Jemlgan,  46  Fla.  213,  35  South.  656, 
and  authorities  there  cited ;  Thomas  v.  State, 

47  Fin.  90,  36  South.  161;  Schley  v.  State, 

48  Fla.  53,  87  South.  518 ;  Jackson  r.  State, 

49  Fla.  3,  38  South.  699. 

However,  we  turn  to  the  bill  of  exceptions 
and  find  that  the  paper  In  question  was  a 
receipt  given  by  the  defendant  to  the  Vir- 
ginia-Carolina Chemical  Company  for  cer- 
tain notes  and  acconnts,  therein  described, 
which  were  Intrusted  to  defendant  by  said 
company  for  collection  for  the  company,  and, 
among  the  notes  specified  therein,  Is  one  for 
$46  of  C.  L.  Douglass.  At  the  tirae  the  paper 
was  first  offered,  the  defendant  objected 
thereto  at  that  stage  of  the  proceedings,  upon 
tbe  ground  "that  it  was  irrelevant  to  the 
issue;  that  the  instrument  forged  should  be 
first  shown;  that  the  paper  was  Irrelevant 
until  they  had  first  exhibited  the  paper  which 
the  indictment  charged  to  be  forged." 
Thereupon  the  court  asked  the  state  attorney 
if  he  expected  to  correct  the  paper,  to  which 
he  replied  that  he  did,  whereupon  the  court 
overruled  the  objection.  Later  on  defendant 
renewed  his  objection,  and  made  the  further 
additional  objection  "that  the  paper  offered 
Is  not  tbe  .paper  signed  by  the  defendant,  or 
In  the  condition  that  It  was  In  when  the 
defendant  signed  it;  that  these  alterations 
and  additions  which  have  been  made  give  It 
a  different  force  and  effect  from  the  paper 
as  signed  bj  Flttmvi."  Thia  objection  was 


also  overmled.  These  are  Qie  only  objec- 
tions we  find  in  tbe  bill  of  exceptions  which 
WMre  made  by  defendant  to  the  introduction 
of  the  "trust  receipt"  In  evidence. 

It  la  absolutely  settled  here  that  this  court 
cannot  consider  any  grounds  of  objections 
to  the  admissibility  of  evidence,  except  such 
as  were  made  in  the  court  below ;  tbe  plain- 
tiff in  error  being  confined  to  the  specific 
grounds  of  objectlcm  made  by  him  In  the 
trial  court.  Markey  v.  State,  47  Fla.  38,  37 
South.  53;  Hoodless  t.  Jemlgan,  46  Fla. 
213,  35  South.  656,  and  authorities  therein 
cited ;  Schley  v.  State,  48  Fla.  63,  37  South. 
518;  Mugge  T.  Jackson  (Fla.)  S9  South.  157; 
Caldwell  V.  State  (Fla.)  39  South.  188;  Su- 
preme Lodge  Knights  of  Pythlaa  r.  Lipscomb 
(Fla.)  39  South.  637. 

The  defendant  having  abandoned  his  addi- 
tional objection  to  the  introduction  of  the 
receipt,  which  objection  we  copied  In  full 
above,  is  confined  here  to  his  objections  that 
the  paper  was  prematurely  offered,  not  being 
admissible  at  that  stage  of  the  proceedings, 
and  that  it  was  irrelevant  The  court  admit- 
ted the  paper  upon  the  promise  of  the  state 
attorney  to  properly  connect  It  by  other  evi- 
dence with  the  alleged  forged  paper.  The 
trial  court  is  authorized  to  regulate  the  order 
of  the  introduction  of  evidence,  and  It^  dis- 
cretion In  this  matter  will  only  be  interfered 
with  by  an  appellate  court  where  clearly 
abused.  Roberson  v.  State,  40  Fla.  509,  24 
South.  474 ;  Brown  t.  State,  40  Fla.  459,  25 
South.  63;  McCoggle  r.  State,  41  Fla.  525, 
26  South.  734.  Also  see  1  Thompson's  Trials 
8  344.  If  evidence  apparently  Incompetent 
only  because  its  relevancy  is  not  apparent,  or 
because  It  is  not  the  best  evidence.  Is  offered, 
the  court  may.  In  the  exerclee  of  Its  discre- 
tion, receive  It  conditionally,  if  counsel  gives 
assurance  that  he  will  supply  the  necessary 
foundation  afterward.  Abbott's  Trial  Brief, 
Criminal  Causes  (2d  Ed.)  310.  If,  however, 
such  evidence  Is  so  conditionally  received, 
and  the  necessary  connecting  evidence  Is  not 
introduced,  so  as  to  show  the  relevancy  of 
the  admitted  evidence,  the  court  should  ex- 
clude It  on  its  own  motion.  Jenkins  t.  State, 
85  Fla.  787»  18  South.  182,  48  Am.  8t  Rep. 
267. 

If  in  the  opinion  of  defendant  this  paper 
was  Improperly  admitted  in  evidence,  wheth- 
er for  failure  to  connect  it  with  the  forged 
Instrument,  or  for  any  other  cause,  he  conid 
have  moved  at  any  time  after  tbe  admission 
to  strike  It  out  Dickens  v.  State,  (Fla.) 
38  South.  909;  Caldwell  v.  State  (Fla.)  89 
South.  188.  However,  no  such  motion  was 
made,  and,  in  our  opinion,  other  evidence  was 
introduced  connecting  the  receipt  with  the 
instrument  alleged  to  have  been  forged.  The 
remaining  objection  Interposed  by  tbe  de- 
fendant to  the  Introduction  of  the  receipt  is 
that  'it  was  irrelevant  to  the  issue."  In 
passing  upon  this  ground  of  objection  it  Is 
sufficient  to  say  that  it  is  also  settled  law 
in  this  conrt  that  general  objecttons  to  evl- 
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dence  proposed,  wittaont  statlDg  the  precise 
gtonnds  of  objectloos,  are  vague  and  nuga- 
tory, and  are  without  weight  before  an  appel- 
late court,  unless  the  evidence  objected  to  is 
palpably  prejudicial,  Improper,  and  inadmis- 
sible for  any  purpose  or  under  any  circum- 
stances, when  a  general  objection  thereto 
Is  safflclent  Kirby  v.  State,  44  Fla.  81,  32 
South.  836;  Hoodless  t.  Jemlgan,  46  Fla. 
213,  35  South.  656;  Thomas  t.  Williamson 
(decided  here  at  the  present  term)  40  South. 
S31 ;  Williams  t.  State,  46  ria.  128,  84  South. 
279.  E^ridenee  of  circumstances  tending  to 
connect  the  accused  with  the  commission  of 
the  alleged  crime,  even  though  Inconclusive, 
Is  properly  admitted.  Schley  t.  State,  48 
Fin.  53,  37  South.  5ia 

These  two  errors  are  not  well  asetgned. 

The  sixth  assignment  la  abandoned. 

The  seventh  assignment  Is  that  "the  court 
erred  In  permitting  the  witness  J.  S.  Utley, 
for  the  state,  to  testify  as  to  the  handwrit- 
ing of  the  defendant,  J.  T.  PIttman." 

The  eighth  assignment  Is  that  "the  court 
erred  In  permitting  J.  S.  Utley  as  witness 
for  the  state  to  testify  as  to  his  knowledge 
and  belief  to  a  letter  said  to  have  been  writ- 
ten by  the  defendant" 

These  assignments  may  be  considered  to- 
gether. 

The  only  argument  made  by  defendant  In 
support  of  these  assignments  Is  that  It  was 
not  claimed  or  shown  that  the  witness  was 
an  expert  on  the  subject  of  handwriting,  and 
that  he  did  not  show  that  be  was  sufficiently 
acquainted  with  the  handwriting  of  the  de- 
fendant to  testify  as  a  nonexpert  witness. 
To  this  contention  we  cannot  agree.  The 
witness  was  not  testl^lng  as  an  expert  Iii 
handwriting,  but  to  the  fact  that  he  had 
Been  defendant  sign  his  name  on  different 
occasions,  and  that  he  thought  he  was  famil- 
iar with  defendant's  signature.  This  quali- 
fied the  witness  to  testify  as  to  the  signature 
of  defendant  and  to  give  bis  opinion  con- 
cerning the  same.  Thalheim  v.  State,  38 
Via.  1(9,  20  South.  088;  Wooldridge  v.  State, 
40  Fla.  -o7,  88  South.  8,  and  authorities 
dted  therein.  No  error  Is  made  to  appear 
here. 

The  ninth  assignment  Is  that  "the  court 
erred  in  overmllng  objections  of  the  defend- 
ant to  the  admission  of  tetters  supposed  to 
have  been  written  by  J.  T.  PIttmen  and  O.  B. 
PIttman,  as  to  each  and  every  of  said  letters." 

All  thst  defendant  says  in  his  brief  con- 
cerning this  assignment  Is  that  **tbe  same  ar- 
gument made  upon  the  seventh  and  eighth 
alignments  Is  applicable  here." 

This  being  true.  It  would  seem  that  this 
assignment  should  fall  with  the  seventli  and 
eighth  assignments,  since  we  found  that  they 
could  not  be  sustained.  Suffice  It  to  say  that 
a  careful  examination  of  the  bill  of  excep- 
tions upon  this  assignment  dons  not  disclose 
any  error  upon  the  part  of  the  trial  court 
in  admitting  the  letters  in  question,  especial- 
ly aa  against  tba  objections  urged  by  defend- 


ant, BO  we  -content  onrBelves  with  what  we 
have  said  In  disposing  of  the  last  two  pre- 
ceding assignments. 

The  tenth  agslgnment  Is  that  "the  court 
erred  In  admitting  In  evidence  a  contract 
between  one  G.  E.  PIttman  and  the  Vl^Inia- 
Carollna  Chemical  Oompany."  . 

The  evidence  shows  that  the  business  con- 
ducted by  defendant  was  In  the  name  of  C 
B.  PIttman,  bis  wife,  but  that  defendant  was 
the  manager  thereof,  and  signed  G.  E.  Pitt- 
man's  name  to  correspondence  and  business 
papers.  We  have  already  found  that  the 
witness  J.  S.  Utl^  had  sufficiently  quallded 
himself  as  to  his  familiarity  and  acqualut- 
ance  with  the  signature  of  defendant  to  tes- 
tify concerning  the  same,  and  we  find  that 
the  witness  further  testlt3ed  that  be  was 
familiar  with  the  handwriting  of  the  defend- 
ant In  general,  and  that  the  signature  of  0. 
E.  PIttman  to  the  contract  In  question  was 
In  the  handwriting  of  defendant.  This  as- 
signment must  go  to  keep  company  with  the 
foregoing  nine. 

The  eleventh  to  the  twentieth  assignments, 
Inclusive,  are  based  upon  tbe  admission  In 
evidence  of  other  Instruments  in  writing, 
which  were  claimed  to  be  forged  and  of 
proof  that  defendant  had  tbe  same  In  his 
possession.  No  detailed  discussion  of  these 
assignments.  In  our  opinion,  is  oecessnry. 
We  refer  to  the  case  of  Langford  v.  State. 
33  Fin.  233. 14  South.  815,  the  first  and  second 
headnotes  of  which  are  as  follows: 

"(1)  On  the  trial  of  an  accused  for  utter- 
ing an  Instrument  having  on  It  forged  in- 
domemente,  knowing  at  the  time  that  they 
were  forged,  and  with  an  Intent  to  defraud 
and  injure,  the  utterance  by  the  defendant 
near  the  snme  time,  but  previously,  of  other 
notes  with  forppd  Indorsements,  and  his  i>oa- 
sesaion  and  attempting  to  negotiate  subse- 
quently, but  near  the  same  time,  another 
note  with  forged  Indorsements  on  It,  and  a 
guaranty  to  one  of  the  makers  thei'eof  with 
forged  signatures,  are  admissible  as  evidence 
that  defendant  knew,  when  he  uttered  the  In- 
strument described  In  the  Information,  that 
the  Indorsements  were  forged,  and  of  a  crimi- 
nal Intent  in  uttering  the  same. 

"(2)  Evidence  that  the  accused  had,  at  the 
time  of  uttering  the  forged  instrument  de- 
scribed in  the  Information,  knowledge  that 
other  forged  Instruments  testified  to  have 
been  uttered  by  him  or  to  have  been  In  his 
possession  and  used  by  him  were  forgeries,  la 
not  necessnry  to  entitle  the  consideration  of 
the  latter  by  the  jury." 

Also,  see  Smith  v.  State,  2J)  Fla.  408. 
text  421,  10  South.  8ft4:   Rnherson  v.  Stsite. 

40  Fla.  50ft.  24  South.  474;  Wallace  v.  Stsite. 

41  Pla.  547.  2fi  South.  713:  Kfrby  v.  StntP. 
44  Fla.  81,  32  South.  836:  Baldwin  v.  State. 
46  Fla.  115.  ^  South.  220;  Wooldridge  v. 
State,  49  Fla.  137,  38  South.  3;  19  Cyc.  1419. 

The  fact  that  defendant  was  under  Indict- 
ment for  the  forgery  of  some  of  the  Instni- 
mmts  BO  admitted  In  evidence  could  not  ef- 
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feet  their  admissibility  In  evidence.  We  find 
that  the  state  made  uo  attempt  to  show  that 
Indictments  were  pending  against  defendant 
for  the  forgery  of  any  of  these  Instruments 
so  admitted  In  evidence;  this  information 
being  furnished  by  defendant's  counsel,  and 
was  admitted  by  the  state  attorney  because 
defendant  offered  to  make  proof  of  the  fact 

The  twenty-first  assignment  Is  abandoned. 

The  twenty-second  assignment  Is  that  "the 
court  erred  In  requiring  J.  T.  ir'lttman  to 
answer  questions  of  the  state  attorney  about 
sending  to  Virginia-Carolina  Chemical  Com- 
pany notes  embraced  In  the  trust  receipt." 

It  Is  settled  In  this  court  that,  for  the  pur- 
pose of  discrediting  a  witness,  a  wide  range 
of  cross-examination  Is  permitted  as  a  mat- 
ter of  right  In  regard  to  bis  motives,  interest, 
or  animus  as  connecteu  with  the  cause  or  the 
parties  thereto,  upon  which  matters  he  may 
be  contradicted  by  other  evidence,  and  this 
rule  applies  to  the  cross-examination  of  a 
defendant  when  be  voluntarily  offers  himself 
as  a  witness,  to  the  same  extent  and  with 
like  limitations  as  to  other  witnesses.  Wal- 
lace V.  State,  41  Fla.  547,  text  575,  26  South. 
718,  722;  Bryan  v.  State,  41  Fla.  643,  26 
South.  1022;  Squires  v.  State,  42  Fla.  251, 

27  South.  864;  Stewart  v.  State,  42  Fla.  591, 

28  South.  815;  Fields  v.  State,  46  Fla.  84.  35 
South.  185.  As  wag  said  In  fcldridge  v. 
State,  27  Fla.  162,  9  South.  448:  "The  mo- 
tives, Interest,  or  animus  of  a  witness  are  not 
collateral  matters,  and  these  may  be  shown 
and  considered  by  the  Jury  In  estimating  the 
credibility  of  a  witness,  and  as  to  such  mat- 
ters he  may  be  contradicted."  Also,  see 
Alford  V.  State,  47  Fla.  1,  36  South.  436. 

As  was  said  in  Eatman  v.  State,  48  Fla.  21, 
text  33,  37  South.  576,  577 :  "The  court  per- 
mitted the  state  to  Interrogate  the  defendant 
as  to  matters  tending  to  show  the  fraudu- 
lent conversion  of  collections  of  money 
made  by  the  defendant  In  the  course  of  his 
employment  by  the  Doty  &  Stowe  Company 
other  than  and  prior  to  that  alleged  to  have 
been  embezzled  In  this  case.  This  testimony 
was  admissible,  hut  only  for  the  purpose  of 
proving  or  illustrating  the  Intent  of  the  de- 
fendant in  committing  the  alleged  act  of  em- 
bezzlement for  which  he  was  being  tried." 
Also,  see  Tbalheim  v.  State,  38  Fla.  169,  20 
South.  938,  and  Wallace  v.  State.  41  Fla.  547, 
26  South.  713,  and  authorities  cited  therein; 
Baldwin  V.  State,  46  Fla.  115,  35  Seuth.  220. 
Also,  see  Goode  v.  State  (Fla.)  39  South.  461, 
and  authorities  therein  cited  for  a  general  dis- 
cussion of  admitting  testimony  of  other 
crimes  than  that  with  which  a  defendant 
Stands  charged,  or  of  testimony  tending  to 
prove  other  and  similar  crimes. 

Id  the  ligbt  of  these  authorities,  we  are 
of  the  opinion  that  no  error  was  committed 
in  overruling  the  objections  of  defendant  to 
the  questions  propounded  to  him  by  the  state 
on  his  cross-examination  and  requiring  lilm 
to  answer  the  same. 


The  twenty-third,  twenty-fourth,  twenty- 
fifth,  and  twenty-sixth  assignments  are  Bub- 
mitted  upon  the  same  argument;  the  first 
three  relating  to  the  overruling  of  objectiona 
to  questions  propounded  by  the  state  to  de- 
fendant OQ  hla  cross-examination,  ami  the 
twenty-sixth  assignment  being  based  upon  the 
refusal  of  the  court  to  strike  oat  the  "testi- 
mony of  all  ooteB  about  which  defendant 
had  tesUfled." 

We  have  carefully  considered  all  of  these 
assignments,  as  well  as  the  argument  in  sup- 
port thereof,  and  are  of  the  opinion  that 
what  we  have  Just  said  In  treating  of  the 
twenly-second  assignment  applies  with  equal 
force  to  these  assignments.  Defendant  la 
his  brief  contends,  in  support  of  the  twenty- 
third  assignment,  that  the  testimony  aought 
to  be  elicited  from  the  defendant  "was  wholly 
immaterial  and  irrelevant,"  and  says  that  the 
other  assignments  "are  submitted  upon  the 
same  argument,"  referring  also  to  the  argu- 
ment made  in  support  of  the  elevraith  as- 
signment It  Is  unnecessary  for  us  to  repeat 
what  we  said  about  general  objections  to 
evidence  In  disposing  of  the  fourth  and  fifth 
assignments.  The  authorities  there  cited 
are  equally  applicable  here.  We  also  refer 
to  the  antboritles  cited  in  treating  of  the 
eleventh  assignment  We  find  that  the  court 
did  strike  out  all  the  testimony  concerning  & 
number  of  notes,  which  are  specifled  In  the 
bill  of  exceptions,  about  which  defendant  had 
testified.  Defendant  has  not  pointed  out  to 
us  why  the  testimony  concerning  the  other 
notes  should  have  been  stricken  out  or  In- 
formed us  wherein  the  refusal  of  the  court 
so  to  do  was  prejudicial  to  him. 

The  twen^-aerentb  asBlgnmeat  Is  aban- 
doned. 

The  twenty-eighth  to  the  thirty-second  as- 
signments. Inclusive,  are  based  upon  the  re- 
fusal of  the  court  to  give  certain  specified 
charges  requested  by  defendant  We  see  no 
useful  purpose  to  be  accomplished  In  setting 
forth  these  charges.  Suffice  it  to  say  that  we 
have  given  all  of  tbem  a  careful  examination, 
with  the  exception  of  the  one  referred  to  In 
the  thirtieth  assignment,  as  to  which  de- 
fendant admits  that  the  record  does  not 
clearly  show  what  the  charge  was,  In  which 
admission  we  fully  concur,  and  the  one  re- 
ferred to  in  the  thirty-second  asslgnm«it,  and 
we  are  of  tbe  opinion  that  no  error  has  been 
made  to  appear  to  us  In  tbe  refusal  of  any  of 
these  charges.  Such  propositions  of  law  as 
were  correctly  stated  therein  seem  to  have 
been  fully  covered  by  the  charges  already 
given  by  the  court  We  fail  to  find  any  ex- 
ception noted  to  the  refusal  to  give  special 
charge  No.  5,  which  forms  tbe  basis  for  the 
thirty-second  assignment  Therefore  we  can- 
not consider  it  See  English  v.  State,  31  Fla. 
340,  12  South.  689;  Shepherd  t.  State,  86  Fla. 
374,  18  South.  773;  Pamell  r.  State,  47  Fla^ 
90,  36  South.  165. 

This  brings  us  to  tbe  last  assignnien^ 
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^bleh  Is  the  ttalrty-thtrd.  and  Is  based  upon 
the  oTerruIlns  o£  the  defendant's  motion  for 
a  new  trial. 

We  have  already  considered  all  the  grounds 
of  this  motion  In  passing  upon  the  other  as- 
signments,  except  those  which  question  the 
snfladoicy  of  the  evidence  to  support  the  ver- 
dict and  charge  ihat  the  Tordlct  was  contrary 
to  law.  We  see  no  occasion  to  set  forth  the 
erldaica  We  have  given  It  a  most  careful 
examination,  and,  while  there  Is  much  con- 
flict therein,  we  are  of  the  opinion  that  there 
was  sufficient  evld«ice  to  support  the  verdict. 
See  ID  Cya  1411  to  14^  inclusive,  treating  of 
evidence  In  prosecutiona  for  foiling  and  ut> 
terlng.  Carver  v.  Pet^Ie,  39  Mich.  ^6;  19 
Cyc.  138D;  Bex  v.  Shukard,  Bnssell  and 
Byan,  C^wu  Cases,  200,  which  last  three  an- 
tboiitles  were  cited  to  us  by  defendant  We 
fall  to  find  wherein  the  verdict  is  contrary 
dtber  to  the  law  or  the  evldmce,  and  there- 
fore we  must  refuse  to  disturb  It.  See 
UcNlsh  V.  State.  47  Fla.  69,  S6  South.  176. 
Tbe  language  of  Chief  Justice  Anderson,  In 
Carter  v.  Bmnett,  4  Fin.  283,  text  356,  quoted 
tiy  ns  In  Walker  v.  Lee  (decided  here  at  the 
pteseat  term)  40  South.  881,  Is  especially 
flpi>IIcab1e. 

Tbe  judgment  must  be  affirmed,  and  it  is 
so  ordered,  at  tbe  cost  of  Holmes  county; 
the  Insolvraicy  of  the  defendant  having  been 
aatlsfectorlly  shown. 

OCH^RBLL  and  WHITFIELD,  JJ.,  con- 
eor. 

TAYLOR.  HOCKER.  and  PARKHILL,  JJ., 
concnr  In  the  opinion. 


WILSON  V.  JOHNSON  et  at. 

-<8Dpremfl  Conrt  of  Florida,  Division  A.  May 

22.  1906.) 

1.  TBUi<~OBJECTio:Ta  to  Evidcnce. 

Objections  interpoiwiJ  to  the  introduction 
in  evidence  of  a  written  Instrument,  which  do 
not  appear  upon  the  face  thereof,  but  would 
have  to  be  proved  by  extraneous  evidence, 
'honld  be  overruled. 

lEd.  Notf. — For  mnes  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  $S  216.  217.J 

2.  Appeal— RnviKW—lNTBonucTlON  of  Evi- 
DEsre. 

The  trial  court  is  authorized  to  regulate 
Ibe  order  of  the  introduction  of  evidence,  and 
its  discretion  in  this  matter  will  only  be  inter- 
fered with  by  an  appellate  court  where  clearly 
abused. 

TRd.  Note. — For  cases  in  point,  see  vol,  8, 
Cent  Dig.  Appeal  aod  Elrror,  )  3S51.] 

3.  Trial— Evidence— Motion  to  Stbikb. 

A  motion  to  strike  out  evidence  that  has 
been  introduced  in  a  cause  must  be  predicated 
upon  some  feature  of  irrelevancy,  incompeten- 
tj,  legal  inadmlaBlbllity,  or  Impertinence  in  the 
nideBce  itself.  Where  evidence  has  been  in- 
troduced by  a  party,  whether  plaintiff  or  defend- 
ant that  m  itself  is  pertinent,  relevant,  le.^al, 
and  proper  so  far  as  It  goes,  but  which,  in  the 
coDoeptkm  of  the  omMsite  party,  falls  short, 
for  the  want  of  proof  of  other  necessary  facts, 
toe  proper  ^ctice  for  such  party  is  to  ask 


or  appropriate  hittructloofl  from  the  court  to 

the  jury. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  46, 
Cent.  Dig.  Trial,  B§  228-240.] 

4.  Ejectment— Evidence. 

If  the  plaintiff,  in  an  action  of  ejectment, 
claims  title  by  descent,  it  is  sufficient  for  him. 
in  tbe  first  instance,  to  prove  his  heirship,  and 
that  the  ancestor  under  whom  be  claims  was 
the  person  last  seised  of  the  lands  in  con- 
troversy, 

[Ed.  Note.— For  cases  (n  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  |  284^ 

5.  Trial— iNTBODUcmoH  oe  Bvidbncb— Dis- 
cretion OF  COUBT. 

After  either  or  both  parties  have  rested, 
the  admission  or  exclnsion  of  further  evidence 
is  in  the  discretion  of  the  jnclee,  and  this  dis- 
cretion extends  to  evidence  offered  during  and 
after  the  argument,  and  even  after  the  cause  has 
been  submitted  to  the  jury;  but  an  exception 
may  be  taken,  and  if  the  ruling  be  an  abnse 
of  discretion  relief  may  be  had  from  an  appel- 
late court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  8  366;  vol.  3,  Cent.  Dig.  Ap- 
peal and  Error,  |  3851.] 

6.  Appeal— Review— Dischetiom  or  Coubt— 
Continuance. 

An  application  for  a  postponement  or  a 
continuance  is  addressed  to  tbe  sound  judicial 
discretion  of  the  trial  court,  and  the  ruling 
of  the  trial  court  either  granting  or  denying 
snch  application  will  not  be  reversed  by  an  ap- 
pellate court,  unless  an*  abnse  of  this  discre- 
tion is  clearly  shown. 

[Ed.  Note. — For  cases  in  point,  see  8, 
Cent  Dig.  Appeal  and  Error,  {  3837.] 

7.  Tetal— Discretion. 

Courts  of  Justice  exist  for  the  admiDistrR' 
tion  and  furtherance  of  justice,  and  in  the  con- 
duct of  trials,  generally,  much  must  be  left 
to  tbe  discretion  of  the  trial  judge. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  g  37.1 

8.  Adverse  Possession— Evidence. 

A  stranger  in  possession  of  lands  Is  pre* 
sumed  to  uold  under  the  owner,  and  tbe  burden 
of  proof  is  on  him  to  show  that  the  owner  knew 
his  possession  to  be  hostile,  or  that  It  was  so 
open  and  notoriona  as  to  raise  a  XH%snmption 
of  snch  notice. 

[Ed.  Note. — For  caa«  In  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession.  {S  6S6,  66a] 

0.  Appeal— Habitless  Ebbob. 

When  the  peremptory  charge  was  properly 
given,  any  remarks  made  by  the  trial  judge 
in  the  presence  of  the  Jury  are  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Brror,  (  4134.] 

(Syllabus  by  tbe  Court.) 

Error  to  Circuit  Court,  Columbia  County; 
J.  B.  Wall,  Acting  Judge  In  place  ot  B.  H. 
Palmer,  Judge. 

Action  by  Richard  Johnson  and  Essie  J9hn- 
Bon  against  Thomas  Wilson.  From  Judg- 
ment for  plaintUEs,  defendant  brings  error. 
Affirmed. 

M.  O.  Jordan,  for  plaintiff  In  error.  M.  M. 
Scnrboroi^ti.  Jr.,  and  Roberson  &  Small,  for 
defendants  in  error. 

SHACKLEFORD,  C.  J.  The  defendants  In 
error  brought  an  action  of  ejectment  against 
the  plalntlflf  In  error  In  the  circuit  conrt  for 
Columbia  county,  which  resulted  In  a  ver- 
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diet  and  Jn^mmt  for  the  plalntiffB,  ftom 
whtcli  tbe  def^dont  eeAa  relief  taerew 

Thlfl  Is  tbe  eecond  time  tlila  case  has  been 
here.  See  Johnson  Wilson,  48  Fla.  76^  87 
Sooth.  170. 

The  first  aasignment  is  as  follows:  **The 
court  respectively  erred  In  admitting  Beveral- 
ly  In  evidence  the  deed  from  A.  J.  T.  Wrlffht 
and  O.  A.  Caldwell  to  Btcbard  Johnson,  Sr., 
without  proof  of  title  In  or  possession  of  the 
land  described  therein  by  said  parties  at  or 
near  the  time  of  said  conTeyances  respeo 
tively." 

The  bill  of  exce;pti(His  discloses  tuat  the 
two  deeds  objected  to  constituted  the 'first 
eridence  Introduced  by  plalntlfL 

As  we  said  In  Thomas  t.  Williamson  (de- 
cided here  at  the  presoit  term)  40  Sonth.  ^1: 
"ObJectl(»is  Interposed  to  the  Introduction  In 
evidence  of  a  written  Instrumwt,  which  do 
not  appear  upon  the  face  thereof,  but  would 
have  to  be  proved  by  extraneous  evidence 
should  be  overruled."  Also,  see  to  the  same 
efltect  Hoodless  v.  Jernlgan  (also  decided 
here  at  the  present  term)  41  South.  194, 
wherein  we  also  said  that  "it  Is  also  settled 
law  in  this  court  that  the  trial  court  is  au- 
thorized to  reflate  the  mder  of  tlie  intro- 
duction of  evidence,  and  Its  discretion  In 
this  matter  will  only  be  interfered  with  by 
an  appellate  court  where  clearly  abnsed." 
See,  also,  Pittman  v.  State  (decided  here  at 
the  present  term)  41  South.  385,  and  author- 
ities therein  cited.  This  error  Is  not  well  as- 
signed. 

The  second  assignment  Is  that  "the  court 
respectively  erred  In  severally  refusing  to 
strike  from  the  evidence  said  drads  upon 
motion  of  def«idant,  upon  defendant's 
ground,  as  stated,  that  no  title  or  possoslon 
was  shown  la  said  Wright  or  said  Caldwell 
to  make  such  1^1  title  appear  In  them  as 
would  drive  defendant  to  proof  of  title  on 
his  part;  said  motion  having  been  made 
after  plaintiffs  had  rested  their  case." 

We  are  of  the  t^lnlon  that  no  error  was 
committed  by  the  trial  court  hi  overruling 
this  motion.  As  we  said  In  Walker  v.  Lee 
(decided  here  at  the  present  term)  40  South. 
881:  "A  motl<m  to  strike  out  evidence  that 
has  been  Introduced  In  a  cause  must  be  predi- 
cated upon  some  feature  of  irrelevancy,  In- 
competeucy,  legal  inadmissibility,  or  Im perti- 
nency in  the  evidence  Itself.  Where  evidence 
has  been  introduced  by  a  party,  whether 
plaintiff  or  defendant,  that  In  Itself  Is  perti- 
nent, relevant,  legal,  and  proper  so  far  as  It 
goes,  but  wblcb,  in  the  conc^lon  of  the 
opposite  party,  falls  short,  for  the  want  of 
proof  of  other  necessary  facts,  the  proper 
practice  tor  such  party  Is  to  ask  for  appro- 
priate Instructions  from  the  court  to  the 
Jury."  Also,  see  the  authorities  therein  dted. 
The  Instruments  so  sought  to  be  stricken  had 
not  been  received  conditionally,  npon  the 
promise  of  the  plalntifFB  to  supply  the  neces- 
ssry  connecting  evidence.  Plttmau  r.  State, 
soinra,  and  authorities  cited  therein. 


Moweret,  there  Is  still  snoQier  reason  why 
the  motion  should  not  have  been  granted. 
The  evidence  introdnced  on  b^lf  of  the 
plaintiffa  was  to  the  eStect  that  Bldbard 
Johnson,  Sr.,  the  grantee  in  the  two  deed^ 
moved  vsfoia  and  resided  upcm  the  land  In 
queetfon  with  his  children  during  tbe  latter 
part  of  the  Civil  War  imd  after  the  close 
therecrf,  one  wltoess  testU^Ing  In  the  years 
1865,  1868k  1867,  and  "along  there,"  when 
ttie  shops  of  the  railroad  cmnpany,  for  which 
Bichard  Johnson,  Sr.,  worked  as  fireman  tm 
an  «iglne,  were  moved  from  Lake  City  to 
Jadoonville,  and  he  followed  the  ibopB  and 
moved  to  Jacksonville  also,  where  he  died 
"some  time  after  the  war,"  the  date  not  being 
^ven;  that  his  wife  bad  died  about  tbe 
beginning  of  the  war;  that  they  had  three 
children,  Bichard,  Jr.,  LIddy,  who  married  and 
died,  leaving  one  child,  Essie,  and  Anderson, 
who  died  during  bc^hood.  Bichard  John- 
son, Jr.,  and  Essie  Johnson  were  the  plain- 
tiffs who  Instituted  the  actlim  of  ejectment, 
claiming  title  to  the  land  In  qnestlon  as  the 
heirs  of  Richard  Johnson,  Sr.  As  laid  down 
In  Warvelle'B  Ejectment,  f  283:  **It  would 
seem,  further,  that,  ii:  plaintiff  claims  by 
descent.  It  Is  sufficient  for  him.  In  the  first 
Instance,  to  prove  'his  htfrship,  and  that 
the  ancestor  under  whom  he  claims  was  the 
person  last  sels^  of  the  lands  in  contro- 
versy." Supporting  this  pnqiKwItlon,  see 
Jones  V.  Bland,  112  Fa.  176,  2  Atl.  B41; 
Weaver  v.  nxtah,  62  Ark.  61,  84  8.  W.  266l 
Also,  see,  15  Cyc.  88. 

Tbe  third  assignment  Is  as  follows:  "fCbB 
court  erred  In  granting  a  continuance  tor 
three  days  on  motion  of  the  plalntUfo  to 
obtain  the  testimony  of  a  vgltness  from  Jack- 
sonville to  snm}ly  plalntifTs  failure  to  prove 
that  the  husband  of  I^dla  Johnson  was  dead, 
or  that  she  was  not  married,  atta  plaintiffs 
had  rested  their  case,  and  the  d^endant 
had  moved  the  court  to  Instruct  the  jory 
to  find  a  verdict  for  the  defendant  upon  tbe 
ground  stated  by  defendant  that  the  testi- 
mony of  the  plalntllN  had  shown  that  Lydla 
Johnsm  was  married  and  Essie  Johnson  was 
a  child  of  said  marriage,  and  the  fother  was 
not  made  a  party  plaintiff  or  cause  shown 
why  be  was  not  made  a  party,  whereby  cooiir 
sel  for  defendant  and  defendant  were  put  to 
great  expense," 

Wefindfrom the  transcript  that,  after  plains 
tUfo  had  rested  their  case,  and  the  defendant 
had  unsuccessfully  moved  to  strtke  out  from 
Uie  evidence  the  two  deeds,  which  rollng 
formed  the  basis  for  the  second  asslgnmait 
he  then  moved  the  court  to  direct  the  jury 
to  find  a  verdict  for  the  defendant  upon  the 
following  grounds: 

"First.  The  plaintiffs  failed  to  show  any 
title  or  possession  In  the  respective  grantors 
of  Richard  Johnson,  deceased. 

"Second.  There  was  no  evidence  Identify- 
ing the  plaintiffs  as  the  children  erf  Richard 
Johnson,  deceased. 

"Third.  That  tbe  evidence  on  the  part  of 
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the  ptointtflflg  Bboved  that  Lydia  Jobium 
bad  married  before  Bbe  died,  learlng  a  boa- 
band,  the  tetber  of  tbe  plaintiff,  Bnte  Jobn- 
8on,  and  tbat  be  was  not  Jtrfned  as  a  plain- 
tUt,  and  tbat  this  mit  could  not  be  main- 
tained lor  tbe  plaintiffs  alone." 

Tbe  transcript  farther  shows  tbe  follow- 
tng  proceedings: 

"But  the  said  Jndge  refused  to  grant  tbe 
said  motioQ.  and  annonnced  thattheplalntieTs 
would  be  entitled  to  a  two-thirds  undivided 
Interest  in  said  property,' and.  If  the  defend- 
ant did  not  submit  any  evidence,  that  lie 
wonid  so  Instroct  tbe  jnry  to  find  as  their 
verdict. 

"And  thereupon  the  plaintiffs,  by  their  at- 
torneys, annonnced  that  they  had  anticipated 
that  tbe  defendant  would  make  this  point, 
and  bad  expected  a  witness  from  Jacksonville 
to  come  Id  on  the  train  from  there,  but  that 
said  witness  did  not  eome,  and  then  and 
there  moved  the  said  Judge  to  grant  them  a 
continuance  for  the  purpose  of  producing  said 
witness  and  obtaining  testimony  to  show  why 
the  father  of  the  plaintiff  Bssle  Johnson  was 
not  made  a  copialntiff. 

"To  the  granting  of  which  motion  the  de- 
fendant did  then  and  there  object,  upon  the 
grounds  that  the  plaintiffs  having  announced 
they  were  ready  to  go  into  the  trial  of  the 
cause  which  was  called  for  trial,  and  havlnj: 
rested  their  case,  it  would  be  unfair  and 
contrary  to  law  to  grant  said  motion. 

"Second.  That  it  would  put  him  to  great 
expense,  as  his  attorneys  resided  in  Jack- 
sonville, and  he  would  have  to  pay  their  ex- 
penses in  Lake  City  or  their  fares  going  to 
and  returning  again  from  Jacksonville. 

"But  the  said  jndge  did  then  and  there 
overmie  the  said  objections  and  granted  said 
motion,  and  continued  the  further  trial  of 
said  cause  to  Friday*  November  8,  1905,  at 
10  o'clock  a.  m. 

"To ,  which  ruling  and  dedslon  of  said 
judge  the  defendant  by  his  attorneys  did 
then  and  there  except" 

"After  either  or  both  parties  have  rested, 
the  admission  or  exclusion  of  further  evl- 
d«ice  is  in  the  discretion  of  the  Judge,  and 
thifl  discretion  extends  to  evidence  offered 
during  and  after  the  argument  and  even  af- 
ter the  cause  has  been  submitted  to  the  Jury; 
but  an  exception  may  be  taken,  and  If  the 
ruling  be  an  abuse  of  discretion  relief  may 
be  had."  Abbotfs  Trial  Brief,  Olvll  Jury 
Trials  (2d  Ed.)  12S.  Also,  see  Hoey  v. 
Fletcher,  39  Fla.  825,  22  South.  716;  Robin- 
sou  V.  State  (Fla.)  S9  South.  465,  and  au- 
thorities therein  cited.  It  is  also  settled 
law  here  that  an  application  for  a  postpone- 
ment or  a  continuance  is  directed  to  the 
sonnd  Judicial  discretion  of  the  trial  court 
and  tbe  rollng  of  tbe  trial  court  either  grant- 
ing or  denying  such  application  will  not  be 
reversed  by  an  appellate  court,  unless  an 
abuse  of  this  discretion  Is  clearly  shown. 
8i4>reme  Lodge  Knights  of  Pythias  v.  Lips- 
comb (Fla.)  38  South.  687;  Peacock  t.  Feast- 


er  (Fla.)  40  South.  74;  Olements  t.  State 
(decided  here  at  the  present  term)  40  South. 
432.  Courts  of  Justice  exist  for  tbe  adminis- 
tration and  furtherance  of  Justice,  and  In  the 
conduct  of  trials,  goaerally,  much  must  nec- 
essarily be  left  to  tba  discretion  ot  tbe  trial 
Judge. 

We  fall  to  And  wherein  It  is  disclosed  by 
the  bin  of  exceptions  that  Essie  Jofanaon's 
father  snrrlved  her  mother,  or  that  be  was 
itrlng  at  tbe  time  of  tbe  trial.  However,  be 
that  as  it  may,  we  And  no  error  on  the  part 
of  the  trial  Judge  in  denying  the  motion  of 
the  defendant  to  instruct  the  jury  to  return 
a  verdict  In  hla  favor,  or  in  granting  the  ap- 
plication of  the  plaintlffa  for  a  continuance 
of  the  cause  for  three  days. 

Tbe  fourth  and  fifth  assignments  may  be 
considered  together,  and  are  as  follows: 

"Fourth.  Tbe  court  erred  In  refuslne  to 
admit  In  evidence,  on  tbe  part  of  tbe  defend- 
ant, tbe  power  of  attorney  from  Richard 
Johnson  to  Kate  Barnes,  and  tbe  deed  from 
Richard  Johnson,  by  Kate  Barnes,  attorney 
in  fact,  and  Bssle  Johnson  to  B.  B.  Robin- 
son. 

"Fifth.  The  judge  of  said  court  erred, 
while  refusing  to  admit  said  papers  In  evl< 
dence.  In  annonndng  before  tbe  Jury  tbat  he 
thought  the  advene  possession  of  the  defend- 
ant was  shown  sufficiently  to  preclude  tbe 
defendant's  right  to  have  said  papers  adml^ 
ted  In  evidence." 

The  additional  evidence  Introduced  by  tbe 
plaintiffs,  when  the  trial  (tf  tbe  case  was  re- 
sumed, after  the  adjournment,  was  to  the 
effect  that  Essie  Johnson's  mother  was  never 
married;  that  the  defendant  some  five  years 
before  this  trial  was  had,  had  stated  to  Kate 
Barnes,  the  cousin  of  Essie  Johnson,  who 
went  to  Lake  City  to  look  after  the  land  In 
question  and  found  the  defendant  living  on 
it  that  he  had  taken  care  of  it  and  was  keep- 
ing It  up  for  the  heirs  of  Richard  Jobnson, 
Sr.,  and  at  that  time  defendant  did  not  claim 
it;  that  Kate  Barnes  told  defendant  If  be 
would  come  to  Jacksonville  she  would  have 
the  plaintiffs  deed  him  a  part  of  the  land, 
including  the  house  be  was  living  In,  for 
taking  care  of  the  property;  that  defendant 
did  go  to  Jacksonville,  but  refused  to  acc^t 
the  deed  which  had  been  prepared,  saying 
that  it  embraced  too  little  land,  became  very 
angry,  and  said  he  would  get  him  a  lawyer, 
and  returned  to  Lake  City'  and  went  badi 
upon  tbe  land;  that  nil  this  happened  be- 
fore the  deed  to  R.  R.  Robinson  was  made. 

This  Is  practically  all  tbe  testimony  as 
to  the  adverse  holding  of  the  land  by  defend- 
ant, and,  even  taken  in  connection  with  his 
sworn  plea  of  not  guilty.  It  may  be  doubtful 
whether  or  not  a  sufficient  showing  of  de- 
fendant's adverse  holding  or  possession  wa» 
made  BO  as  to  make  the  principle  enunciated 
by  this  courf  in  Ooogler  v.  Rogers,  25  Fla. 
853,  7  South.  391,  applicable.  We  refer  es- 
pecially to  the  first  three  headnotes.  If  the 
defendant  had  offered  to  connect  his  posses- 
sion with  the  Robinson  titie,  and  bad  an- 
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nonnced  to  the  c<mrt  that  he  offered  the  pow- 
er of  attorney  to  Barnes  and  the  deed  to 
Robinson  as  the  foundation  of  his  defense, 
then  the  InstnimentB  In  qnestlon  wonld  have 
been  admissible  In  evidence.  However,  no 
such  lowing  was  made,  and  defendant  of- 
fered no  evidence  of  any  Idnd  save  the  two 
Instroments  which  were  rejected.  Hie  testi- 
mony of  Kate  Barnes  to  the  etTect  that  de- 
fendant stated  and  admitted  to  her  that  he 
did  not  claim  the  land,  but  was  holding  it  for 
the  Johnson  heirs,  was  uncontradicted  and 
most  be  taken  as  true.  This  conversation 
between  defendant  end  Kate  Barnes  took 
place,  according  to  her  testimony,  abont  five 
years  before  the  trial,  at  which  she  teatlfled, 
which  was  had  at  the  fall  term,  1905,  <^  said 
court,  while  the  action  of  ejectment  of^Inst 
defendant  was  originally  Instituted  in  Sep- 
tember, 1901,  therefore  wlUiIn  a  short  time 
after  the  conversatlfm.  Accmdlng,  then,  to 
defendant's  own  admissions,  he  was  not 
holding  adversely  to  the  Johnson  heirs  until 
after  his  return  from  Jacksonville  to  Lake 
City,  and  from  that  time  on  he  mast  be 
deemed  a  mere  trespasser  In  possession  and 
therefore  precluded  from  settliME  up  an  out- 
standing title  In  a  third  person  to  defent  the 
title  of  plaintiffs  to  support  bis  own.  See  the 
able  opinion  of  Mr.  Justice  Coleman,  in 
Lucy  T.  Tennessee  &  C.  R.  Co..  92  Ala.  246, 
8  South.  806.  This  being  true,  the  trial  Judge 
was  right  In  refusing  to  admit  the  two  prof- 
fered Instruments  in  evidence,  and,  as  the 
peremptory  charge  was  pn^wrly  given,  any 
remarks  by  the  court  in  the  presence  of  the 
jury  were  harmless. 

The  sixth,  seventh,  and  eighth  assignments 
are  as  follows: 

"Slxtb.  There  was  no  erldeuce  to  show 
that  Richard  Johnson,  Sr.,  ever  was  In  pos- 
session of  the  property  purporting  to  be  con- 
veyed by  Caldwell  to  B.  Johnson,  Sr. 

"Seventh.  There  was  no  basis  In  the  evi- 
dence for  an  instruction  by  the  court  to  the 
Jury  to  find  a  verdict  for  plaintiffs. 

"Eighth.  The  court  erred  In  Instructing  the 
jury  to  find  a  verdict  for  the  plaintiffs." 

We  have  already  practically  disposed  of 
these  assignments  in  treating  the  others. 
Suffice  It  to  say  that  no  error  has  been  made 
to  appear  to  us. 

The  Judgment  must  be  afflrmed.  at  the 
cost  of  the  plaintiff  in  error,  and  It  Is  do 
ordered. 

OOOKRELL  and  WHITFIELD.  JJ.,  con- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL. 
JJ.,  concur  In  the  opinion. 


PLOURNOT  v.  MUNSON  BROS.  CO. 

(Supreme  Court  of  Florida.  Division  A,  May 

22,  1900.) 

1.  Pleading — Time  fob  Filing. 

While  section  1081  of  the  Revised  Statutes 
of  1892  requires  replications  to  be  filed  at  the 


rule  day  next  succeeding  that  upon  which  the- 

?ilea  shall  have  been  filed,  unless  a  term  of  court 
atervenes,  in  which  event  the  issues  must  be- 
made  up  by  the  first  day  thereof,  it  does  not 
Inhibit  the  plaindff  from  Bllng  the  r^Ucntion 
at  any  time  after  the  plea  la  filed,  and  it  could: 
be  filed  on  the  same  day  the  plea  was  filed,  U 
plaintiff  elected  so  to  do. 

2.  Trial  — TiMB  fob  Tbux  — CoHDinon  or 
Pleadings. 

Rule  33  of  the  rules  of  circuit  court  Id 
common-law  actions  (14  Fla.  14)  provides  that, 
where  a  rule  day  occurs  In  term,  and  such 
rule  day  is  the  day  upon  which  the  defendant 
is  held  to  file  his  plea  or  demurrer  to  the  dec- 
laratloo,  any  issue  of  fact  arising  upon  such 
plea  shall  not  be  heard  during  that  term,  un- 
less by  consent  of  parties;  but  it  lias  do  ap- 
plicability to  pleas  which  have  been  filed  prior 
to  the  beginning  of  the  term,  and  it  expressly 
confers  upon  the  court  the  power  to  hear  and 
dispose  of  any  demurrer  which  Is  interpoaed 
during  the  term,  within  its  discretion. 

3.  Same— Duty  of  Pasties  to  be  Pbesent. 

It  is  the  duty  of  parties  litigant  and  their 
attorneys,  havine  business  before  the  court, 
to  be  present  during  the  term.  When  a  defend- 
ant had  doe  notice  that  a  demurrer  interposed 
by  plaintiff  to  bis  pleas  would  b$  called  up 
for  hearing  on  a  day  during  the  term,  it  was 
his  duty,  as  well  as  that  of  his  counsel,  to  be 
present  in  court  at  the  time  appointed  for  such 
hearing.  Where  such  demurrer  is  heard  and 
overruled  by  the  court,  though  defendant  and 
his  counsel  are  not  present,  and  plaintiff,  sub- 
sequent to  the  overruling  of  bis  demurrer,  files- 
a  replication  to  defendant's  pleas,  the  court  can 
proceed  to  trial  of  the  cause,  and  will  not  be 
held  in  error  for  so  doing,  in  the  absence  of 
any  showing  of  surprise  or  other  excuse  on  the- 
put  of  the  absent  party. 

[Bd.  Note^ — ^Por  cases  in  p^t.  see  vol.  46,. 
Cent  Dig.  Trial.  H  11,  85H.  89.T 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Holmes  Conoty;: 
Francis  B.  Carter,  Judge. 

Action  by  Munson  Bros.  Company  against 
J.  F.  Floumoy.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wm.  W.  Floumoy,  for  plaintiff  In  errw. 

SHACKLEFORD,  C.  J.  This  Is  an  action- 
of  assumpsit  Instituted  by  defendant  In  error 
against  plaintiff  In  error  In  the  circuit  conrtr 
for  Holmes  county.  The  defendant  filed  his 
amended  pleas  on  the  13th  day  of  October. 
1905,  and  ou  the  16th  day  plaintiff  filed  a  de- 
murrer thereto,  having  given  notice  to  de- 
fendant's counsel,  dated  the  14th  day,  that 
the  same  would  be  called  up  for  argument  at 
Bonlfay,  the  county  site  of  Holmes  county, 
on  the  19th  day  of  said  month,  or  as  soon 
thereafter  as  counsel  could  be  heard.  The 
fall  term  of  the  circuit  court  for  Holmes 
county  convened  on  the  16th  day  of  said 
month,  and  on  the  20th  day  the  court  made 
an  order.  In  open  court,  overruling  plaintiff's 
demurrer;  the  defendant  not  appearing.  On 
the  2lBt  day  of  October  plaintiff  joined  Issue 
upon  defendant's  pleas,  and  on  the  27th  day 
Uie  case  came  on  for  trial,  the  def^dant  not 
appearing,  which  resulted  In  a  verdict  and 
Judgment  for  plaintiff.  On  the  8d  day  of 
November,  191^  the  defendant  filed  ■  motioD:. 
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to  vacate  fbs  Judgment  and  stay  the  ezecn- 
tlon  upon  ttie  gronnds : 

"That  ttie  Issties  of  fact  In  raid  caaae  were 
not  made  npon,  or  b^,  Uie  lOtb  day  of  October, 
19(KS,  the  said  date  being  the  first  day  of  the 
fall  term  of  said  court  for  the  year  1906, 
and  tiiat  by  reason  of  the  absence  of  a  Joinder 
Af  issues  the  first  day  of  wild  term  the 
IsBues  of  fact  tat  said  cause  were  not,  In  ac- 
cordance with  the  rules  of  said  court  and  tbe 
statutes  of  Florida  In  such  cases  made  and 
provided,  triable  at  said  term  of  said  court 

"(2)  That  said  defendant  did  not  consient 
to  tlie  trying  of  the  issues  of  fact  in  said 
cause  at  the  term  of  the  court  bet^nntng  Octo- 
ber 16,  1905." 

On  tbe  7th  di^  of  November  the  court  made 
an  order  denyli^  the  motion,  reciting  therein 
that  the  term  of  court  at  which  the  Judg- 
ment was  rendered  had  adjoined  sine  die 
October  27,  1005. 

Defendant  sued  out  a  writ  of  error  to  this 
Judgment  returnable  to  the  pref>ent  term. 
Three  errom  are  assigned,  which  are  as  fol- 
lows: 

**(!)  'Hie  Judgment  of  the  court  in  said 
cause  Is  erroneous. 

The  court  at  the  time  of  entering  the 
Judgment  In  said  cause  was  without  Jarlsdlc- 
tlon  80  to  do. 

"(3)  Tbe  court  erred  In  Its  Judgment  upon 
d^endanfs  motion  to  vacate  judgment  and^ 
stay  ececntlon." 

These  assignments  may  conveniently  be 
treated  tt^eOier,  since  they  really  present  but 
one  question  fbr  oiir  decision. 

Plaintiff  In  error  str^iuously  argues  that 
the  dreult  cowt  was  without  Jurisdiction  to 
try  the  case  or  to  enter  any  Judgment  therein, 
basing  his  contentl<m  npon  section  1081  of  tbe 
Revised  Stetntea  of  1882  and  rule  33  of  tbe 
rules  of  circuit  court  In  common-law  actions, 
found  on  page  14  of  said  rules,  published  in 
14  Fla.;  said  section  and  rule  being  as  fol- 
lows: 

"Sec.  1031.  Time  for  filing  replication. 
— Replications  shall  be  filed  at  the  rule  day 
next  succeeding  that  upon  which  tbe  plea 
shall  have  been  filed ;  but  all  Issues  shall  be 
made  up  1^  the  first  day  of  the  next  succeed- 
ing term,  and  within  such  period  from  the 
filing  of  tbe  plea,  and  u  to  the  filing  of  the 
r^licatlon  and  other  pleadings,  as  may  be 
provided  for  by  the  rules  of  court  existing, 
or  which  may  be  adopted." 

"Rule  33.  In  case  a  rule  day  shall  occur 
during  a  term,  Hke  proceedings  may  be  had 
In  tbe  matter  of  entering  defaults,  and  Judg- 
ments by  defaults.  In  the  clerk's  oiBee  as  up- 
on other  rule  days.  Where  a  rule  dny  oc- 
curs In  term,  and  snch  rule  doy  is  the  dny 
upon  which  the  defendant  is  held  to  file  his 
plea  or  demurrer  to  tbe  declaration,  any  Issue 
of  fact  arising  upon  such  plea  shall  not  be 


heard  during  that  term,  unless  by  consent 
of  parties.  If,  hqwever,  a  demurrer  Is  Inter* 
posed  by  either  party  In  term,  such  demurrer 
may  be  beard  and  disposed  of  durli^  the 
term,  in  the  discretion  of  tbe  oourt." 

We  cannot  agree  to  Uila  contention.  Tbe 
Btetute  wbldi  we  have  Just  quoted  relates  to 
the  time  for  filing  replicatlona,  allowing  the 
plaintiff  until  the  rule  day  next  succeeding 
that  uptm  which  the  plea  shall  have  been 
filed  to  which  to  file  his  r^llcation,  unless 
a  term  of  court  Intervenes,  In  which  event 
tbe  Issues  mwt  be  made  up  by  tiie  first  day 
thereof.  It  does  not  Inhibit  tbe  plaintiff  from 
filing  the  replication  at  any  time  after  tbe 
plea  Is  filed,  and  It  could  be  filed  on  the  same 
day  tbe  plea  was  filed,  if  plaintiff  elected  so 
to  do.  We  also  fall  to  see  wherein  the  rule 
upon  which  plaintiff  In  error  relies  sup- 
ports  bis  contention.  The  demurrer  In  the  In- 
stant case  was  filed  on  the  fir^t  day  of  tiie 
term,  and  the  rule  expr^ly  confers  upon  tbe 
court  the  power  to  hear  and  dlepose  of  the 
same  during  tbe  term,  in  Its  discretion.  The 
plena  had  been  filed  prior  to  the  banning  of 
the  terrn,^  Therefore  the  rule  Is  not  appIlcaLle 
as  to  such  pleas.  ' 

It  was  the  duty  of  parties  litigant  and  their 
attom^rs,  having  buslnem  before  the  court, 
to  be  present  during  the  term.  In  tbe  Instant 
case  defendant  had  due  notice  that  the  de- 
murrer would  be  called  up  for  bearing  on  a 
day  during  the  term,  but  be  did  not  see  fit  to 
attend.  As  a  matter  of  fact,  tbe  demurrer 
was  decided  adversely  to  plahitlff  on  tbe  20tb 
day  of  October,  and  tbe  case  was  not  called 
for  trial  until  the  27tb  day,  one  week  there- 
after, and  still  defendant  was  not  present  In 
conrt  See  21  Bncy.  PL  ft  Pr.  971;  C9iapman 
V.  Chicago  &  Northwestern  Railway  Com- 
pany, 26  Wis.  296,  text  307,  7  Am.  Rep.  81; 
RiEzoli  T.  Kell^,  68  N.  H.  S,  44  Atl.  64. 
Also,  see  Wilson  v.  Johnson  (decided  here 
It  the  present  term),  41  South.  395,  as  to  the 
discretion  necessarily  vested  in  the  trial 
Judges  as  to  the  omduct  of  trials  gmerally. 
We  would  also  refer  to  21  Ency.  of  Pi.  ft  Pr. 
975. 

No  showing  is  made  in  the  transcript  tiiat 
plaintiff  In  error  was  tak«i  by  surprise  at 
the  action  of  tbe  court,  or  that  it  was  con- 
trary to  tbe  established  practice  in  such  court 
upon  which  he  had  a  right  to  rely.  3  Ency. 
of  Pi.  &  Pr.  802.  On  the  contrary,  he  stands 
strictly  on  bis  l^al  rights  as  be  conceives 
them  to  exist 

No  error  has  t>een  made  to  appear  to  us. 
Therefore  the  Judgment  must  be  affirmed,  at 
tbe  cost  of  the  plaintiff  In  error,  and  It  Is 
so  ordered. 

COCKRELL  and  WHITFIELD,  JJ.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ. 
concur  In  tbe  opinion. 
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BOWDDN  T.  JACKSONVILLE  BLBOTEIO 
CO. 

(Snpzeme  Goart  of  Florida,  DiviBion  A. 
JTone  5.  1906.) 

1.  Aduinistbatob  —  Appointmkrt  —  Db- 

OKABED  Ml  NOB. 

An  administrator  may  be  appointed  to  ad- 
mioister  upon  the  estate  of  a  deceased  minor. 

[Ed.  Note. — ^FoT  casea  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  ii 
4,  21.1 

2.  Death  — Whohgitji.  Death— Action  by 
Admin  iBTBATOB. 

An  administrator  of  the  estate  of  a  deceas- 
ed minor,  under  tbe  proTisions  of  sections  2342 
and  2343  of  the  Bevised  Statutes  of  1892,  may 
recover  damages  for  the  death  of  his  intestate 
when  such  death  was  caused  by  the  wnrngful 
act,  negligence,  carelessness,  or  default  of  a  cor- 
poration or  its  agents  when  acting  as  such,  and 
such  minor  leaves  neither  widow  nor  minor 
child  or  children,  nor  any  person  or  persona 
dependent  on  him  for  a  support. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  S  88.] 

8.  Administbatobs— Action  by— Pleading. 

An  allegation  in  a  declaration  that  "W. 
6.  B.  was  dulv  appointed  as  administrator  of 
the  estate  of  siaid  R.  B.,  deceased,"  is  eqaiva- 
lent  to  ao  allegation  tbat  auch  administrator 
was  appointed  according  to  law. 

[Ed.  Note.— For  cases  In  point,  see  vol.  22, 
Cent  Dig.  Bxecntors  and  Adminlstratofs,  I 
1815.1 

4.  Saub— Obant  or  Lbttebs. 

Under  section  17  of  article  5  of  the  Con- 
stitution one  county  jadge  has  general  power  to 
grant  letters  of  admlnfstratioQ,  and,  as  such 
letters  of  administration  can  lawfully  be 
granted  on  the  estate  of  a  deceased  minor,  an 
allegation  in  a  declaration  that  a  named  per- 
son was  duly  appointed  as  administrator  of  the 
estate  of  a  named  deceased  minor  is  a  sufficient 
allegation  of  tbe  granting  of  such  letters;  the 
regularity  of  the  granting  thereof  not  being 
subject  to  collateral  attack. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  { 
1815.1 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Duval  Cfmnty; 
Rhydon  M.  Call,  Judge. 

ActloD  by  Wallace  G.  Bowden,  as  adminis- 
trator of  Reuben  Bowden,  against  the  Jacfe- 
aonville  Electric  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
veraedL 

Bryan  &  Bryan,  for  plaintiff  in  OTor,  J. 
B.  Hartrldge,  for  defendant  In  error. 

WHITFIELD,  J.  The  plaintiff  in  error. 
bb  administrator,  brought  an  action  In  tbe 
drcnit  court  for  Dnral  county  to  recover 
damasKB  for  the  death  of  Reuben  Bowden, 
alleged  to  have  been  caused  by  the  wrongful 
act  of  tiie  defendant  In  error.  The  declara- 
tion contains  six  counts,  and  allogcB  that 
Reuben  Bowden  on  August  25,  1904.  died 
from  lujurles  received  while  a  passenger  on 
one  of  defendant's  street  cars  by  tbe  care- 
less and  negligent  operation  of  said  cars  by 
defendant  "and  tbat  the  said  Reuben  Bow- 
den died  leaving  neither  widow  nor  minor 
child  or  children,  nor  any  person  or  persons 


dependent  upon  him,  tbe  said  Renben  Bow- 
den, for  a  support;  that  the  said  Wallace  O. 
Bowden,  plaintiff,  was  on,  to  wit  August  30, 
1004,  duly  appointed  as  adminIstrat(H*  of  the 
estate  of  said  Reuben  Bowden,  deceased." 
A  demurrer  to  the  declaration  was  overruled, 
and  tbe  defendant  pleaded  to  each  of  the  six 
counts:  (1)  Not  guilty;  (2)  tbe  death  of  th^ 
said  Reuben  Bowden  was  caused  solely  by 
his  own  negligence,  and  not  otherwise;  <3) 
that  Reuben  Bowden,  deceased,  of  whom 
tbe  said  Wallace  6.  Bowden  claims  to  be 
administrator,  was,  at  the  time  of  bis  death, 
an  Infant  imder  21  years  of  age,  and  that 
there  is  no  authority  under  tbe  laws  of  the 
state  of  Florida  for  the  appointment  of  an 
administrator  of  a  minor.  Issue  was  Joined 
on  the  first  and  second  pleas.  Tbe  third 
plea  was  demurred  to  on  the  grounds  (1)  tbat 
it  presents  no  defense  to  the  plalntiCTs  cause 
of  action;  (2)  the  appointment  as  adminlBtra- 
tor  Is  valid.  This  demurrer  to  the  third  plea 
was  overruled.  Tbe  plaintiff  refused  to 
plead  further,  refused  to  Join  Issue  on  the 
third  plea,  and  elected  to  stand  on  his  de- 
murrer to  the  third  plea.  Thereupon  the 
court  rendered  final  Judgment  on  tbe  demur- 
rer for  the  defendant  The  plaintiff  tooli 
writ  of  error,  and  assigns  as  errors  (1)  the 
overruling  of  plalntlfTs  demurrer  to  tbe  de- 
fendant's third  plea;  (2)  the  entering  of 
/Judgment  for  the  defendant  and  against  tbe 
plaintiff. 

The  question  presented  for  determination 
Is  whether  there  Is  authority  under  the  laws 
of  this  state  for  the  appointment  of  an  ad- 
ministrator of  a  minor.  Ihere  are  decisions 
holding  tbe  appointment  of  an  administrator 
of  the  estate  of  a  deceased  minor  unneces- 
sary under  given  clrcumstonces  (see  Har- 
groves'  Adm'r  v.  Thompson,  31  Miss.  211; 
Lynch  v.  Rotan,  39  111:  14),  but  no  authority 
is  produced  denying  the  power  of  a  proper 
court  to  grant  letters  of  administration  on 
the  estate  of  a  deceased  minor.  On  the  con- 
trary, there  are  a  number  of  casra  to  be 
found  In  which  tbe  admlnlstratorB  of  the  es- 
tates of  deceased  minors  have  been  recog- 
nized. See  Jones  V.  Dexter,  8  Fla.  2T6;  Bar- 
rett V.  Provlncher,  89  Neb,  773,  58  N.  W. 
292;  City  of  Hortoa  v.  Trompeter,  63  Ean. 
150,  35  Pac.  1106;  Wheeler,  Adm'r,  v.  St. 
Joseph  &  W.  By.  Co.,  81  Kan.  610,  S  Pac. 
297;  Union  Pacific  By.  Go.  v.  Dundon,  87 
Kan.  1,  14  Pac.  501;  Olty  of  Chicago  v. 
Scholten,  75  III.  468;  IS  Cyc.  63;  1  Woet^ 
ner*8  American  Law  ot  AdmlnlBtratlon  (2d 
Ed.)  S  201;  11  Amer.  &  Stag.  Bncy.  Law,  744; 
Chicago  &  Alton  R.  R.  Co.  v.  Logue,  Adm'r, 
47  111.  App.  292;  Estate  of  Llvermore,  132 
Gal.  99,  64  Pac.  118,  84  Am.  St  Rep.  37; 
Lawrence  v.  Blmey,  40  Iowa,  377;  Kennedy 
v.  Ryell,  Adm'r,  67  N.  Y.  87ft  See,  also,  ex- 
tended note  to  Blood  v.  Kane  (N.  T.)  15  L. 
R.  A.  490. 

A  minor  may  acquire  property  and  may 
be  charged  with  oblls^tlons  for  which  his 
estate  would  be  liable— for  example,  for 
those  Imposed  on  blm  by  law,  for  ueceS' 
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sarlei,  and  t<a  ceetaSn  torts  and  other  ob- 
ligattons  known  to  the  law — and  these  ob- 
ligatlons,  88  well  as  propertjr  rights  beloi^ 
ins  to  the  minor,  after  bis  death  are  enforc- 
ed ohUnailly  through  an  administrator  or 
executor.  See  George  &  Ratcllffe  r.  Daw- 
son's Guardian,  18  Mo.  407;  Cobb  v.  Brown, 
Speeds  Bq.  (S.  O.)  &64;  16  Amer.  ft  Bng. 
Encjr.  Law  (2d  Dd.)  2^  et  seg.;  Shropshire  t. 
Bums,  Adm'r,  46  Ala.  106. 

The  sections  of  ttie  Rerlsed  Statates  of 
1892  under  which  this  action  is  brought  are: 

"Sec.  2342.  Whenever  flie  death  of  any 
person  in  tills  state  shall  ue  caused  by  the 
wroi^^  ad;  negligence,  cardessness  or  de- 
taalt  of  any  indlvldnal  or  individuals,  or  by 
the  wrongful  act,  negligence,  carelessness  or 
default  of  any  corpmition,  or  by  the  wrong- 
fni  act.  carelessness,  negUgoice  or  default  of 
any  agent  €t  any  corporation,  acting  in  his 
capacity  of  agent  of  such  crarwratLon,  and 
Hie  ad^  n^ligence,  carelessness  or  default 
It  such  as  would.  If  death  bad  not  ensued, 
have  entitled  the  party  Injured  thereby  to 
maintain  an  action  for  damages  In  respect 
thereof,  ttien  and  in  every  such  case  the 
person  or  persons  who,  or  corporation  which 
would  have  been  liable  in  damages.  If  death 
bad  not  ouned,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  shall 
bare  been  caused  imder  drcmnstances  as 
would  make  it  In  law  amonnt  to  a  felony. 

"Sec  2348.  Bvery  such  action  shall  be 
broogtat  by  and  ta  the  name  of  the  widow  or 
basband,  as  the  case  may  be,  and  where 
ttwre  IB  neither  widow  nor  husband  surviv- 
ing the  deceased,  then  the  minor  child  or 
children  may  maintain  an  action;  and  where 
there  is  neither  widow  nor  husband,  nor 
minor  eliild  or  children,  tbea  the  action  may 
Ite  ranintalned  by  any  person  or  persons  de- 
pendent on  such  person  killed  for  a  support; 
and  where  there  Is  neither  of  the  above 
classes  of  persons  to  sue.  then  the  action  may 
be  maintained  by  the  executor  or  administra- 
tor, as  the  case  may  be,  of  the  person  so  kill- 
ed; and  in  every  each  action  the  Jury  shall 
give  such  damages  as  the  party  or  parties  en- 
titled to  sue  may  have  sustained  by  reason 
of  the  death  of  the  party  killed.  Any  ac- 
ttOD  Instituted  under  this  article  by  or  In 
behalf  of  a  person  or  persons  under  twenty- 
one  years  of  age  shall  be  brought  by  and  in 
the  name  of  a  next  friend." 

This  statute  gives  a  right  of  action  upon 
the  death  of  any  person  under  the  conditions 
named  in  the  act,  and  provides  that  In  the 
absence  of  a  widow  or  husband,  minor  child 
or  children,  and  person  or  persons  dependent 
ou  such  person  killed  for  support,  "then  the 
action  may  be  maintained  by  an  adminis- 
trator or  an  executor,  as  the  case  may  be, 
of  the  person  so  killed."  In  the  case  of 
Plorida  Cent  ft  P.  R.  Co.  v.  Foxworth,  41 
Fla.  1,  text  70,  2B  South.  338.  79  Am.  St 
R^.  149,  this  court  in  discussing  this  statute 
aald:  "On  no  account  does  an  action  fail  for 
want  of  a  person  to  sue."  And  the  right  of 
the  administrator  of  the  estate  of  a  deceas- 
41SO.--2B 


ed  minor  to  recovOT  imder  this  statute  has 
been  recognized  in  this  state.  See  Loui»- 
ville  ft  N.  R.  Oo.  V.  Jaam,  46  Fla.  407.  34 
South.  246;  Louisville  ft  N.  R.  Go.  v.  Jones 
(Fla.)  39  South.  485;  Galllson  v.  Brake,  129 
Fed.  196,  63  C.  O.  A.  854;  Florida  Oent  ft 
P.  R.  Oo.  V.  Snillvan,  120  Fed.  790,  57  a 
O.  A.  167,  61  L.  R.  A.  410.  See.  also,  Rns- 
sell,  Adm'r,  v.  Windsor  Steamboat  Co.,  126 
N.  0.  961,  36  S.  m  191;  Schleiger  v.  Northern 
Termhml  Oo.,  43  Or.  4,  72  Pac.  824. 

The  declaration  alleges  that  "Wallace  O. 
Bowden  was  duly  appointed  as  administra- 
tor of  the  estate  of  said  Reuben  Bowden,  de- 
ceased." "Duly  appohited"  means  appoint- 
ed according  to  law.  See  Clemente  v.  State, 
(Fla.)  40  South.  432;  8  Words  ft  Phrases 
Judicially  Defined,  2260;  Rockwell  v.  Mer- 
win.  4B  X.  T.  lfl& 

The  county  Judge  under  section  17  of 
article  6  of  the  Ocmstitntltm  has  general 
power  to  grant  letters  of  administration, 
and.  as  such  letters  of  administration  caa 
lawfully  be  granted  on  the  estate  of  a  de- 
ceased minor,  the  allegation  of  the  appoint- 
ment of  the  administrator  Is  a  sufficient  al- 
legation of  the  granting  of  the  letters  of  ad- 
ministration; the  regularity  of  audi  granting 
not  being  subject  to  collateral  attack.  John- 
son V.  Beazley,  6B  Mo.  250,  27  Am.  Rep.  276; 
DrlggB  V.  Abbott,  27  Vt  580,  66  Am.  Dec. 
214;  Robinson  V.  Epplng,  24  Fla.  237,  4 
South.  812. 

The  Judgment  Is  reversed  at  the  cost  of 
the  defendant  in  error,  and  the  cause  Is  re- 
manded, with  directions  to  sustain  the  de- 
murrer to  the  third  plea  and  for  further  pro- 
ceedings, according  to  law. 

SHAGKLKFORD,  a  J.,  and  OOOKRELL, 
J.,  concur. 

TATLOR,  HOOKER,  and  FABKHILL, 
JJ.,  concur  in  the  opinion. 


PBTTIT  V.  COACHMAN  et  al. 
(Suoreme  Court  of  Florida,  Division  A; 
June  6.  190(W 

1.  FBAUDOLENT  COHVBTAITOIIS— DM»T0  WmS 

— Consideration. 

A  deed  of  coDveyance  of  land  from  the  hus- 
band to  the  wife  is  not  a  voluntary  deed  when 
the  wife  has  relingoisbed  her  right  of  dower  in 
other  laodfl  and  agreed  to  relinquish  her  right 
of  dower  in  still  other  lands  belonging  to  the 
husband,  in  consideration  of  the  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Oonveyancea,  S  260.] 

2.  SaMK— COMVBTANCB  TO  WiFB— FAU-UBS  TO 

Rgcobd. 

A  deed  of  conveyance  of  land  from  the  hus- 
band to  the  wife  conveys  the  title  to  the  wife, 
and,  when  the  conveyance  is  no:  voluntary,  the 
mere  failure  to  record  the  deed  does  not  ren<leT 
it  void  aa  to  a  aimple  creditor  of  the  husband 
whose  claim  is  not  in  excess  of  tlie  value  of 
the  land  remaining  to  the  husband  subject  to 
execution.  In  the  absence  of  fraud  or  other  In- 
equitable circumstances. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  H  486- 
492.] 
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8.  SAVB— CONTKTANCB    TO  Win— IiUBIIJTT 

FOR  Husband's  Debts. 

Where  the  husband  has  coDTeyed  land  to 
the  wife  by  deed  upon  proper,  bona  nde,  and  val- 
uable consideration,  such  land  is  not  subject  to 
sals  under  an  execution  isBued  against  the  haa- 
Iwid  in  an  action  brought  after  the  deed  of  con- 
veyance was  recorded. 
4.  QuiFTiKQ  TiTLB— Cloud  on  Title. 

Where  a  conveyance  of  land  has  been  made 
by  deed  from  the  husband  to  the  wife  upon  a 
valuable  and  bona  fide  consideration  not  named 
In  the  deed,  and  the  land  has  been  sold  under 
execution  against  the  hosband  issued  in  an  ac- 
tion brought  after  the  record  of  the  deed  of  con- 
veyance, such  sale  is  a  cloud  upon  the  title 
of  the  wife,  which  equity  may  remove. 

(Syllabus  by  the  Court.) 

Appeal,  from  Circuit  Court,  Hillsborough 
County ;  Joseph  B.  Wall,  Judge. 

Bill  by  Collions  1.  Pettit  against  S.  S. 
Coachman  and  S.  A,  Pettit  Decree  for  de- 
fendants, and  plaintiff  appeala  Reversed 
and  remanded. 

F.  M.  Slmonton  and  SL  B.  Dromwrlght,  for 
ainiellant.   Gunby  &  Gibbons,  for  appellees. 

WHITFIELD,  J.  On  May  19,  19U4,  the 
asvellant,  GoUlons  I.  Pettit,  a  married  wom- 
an, filed  In  the  drcnit  court  for  Hillsborough 
county  a  blU  Id  cliancwy  against  8.  S.  Coach- 
man  and  S.  A.  Pettit,  husband  of  the  appel- 
liat  The  bill  alleges  that  on  June  la  1903. 
the  defendant  S.  S.  Coachman  b^an  a  suit 
In  the  circuit  court  of  Hillsbcnwugh  county 
against  8.  A.  Pettit  and  recovered  Judgment 
thereon  by  default  on  S^tember  4th  follow- 
ing,  said  Judgment  beli«  for  the  sum  of 
$204.21  and  costs;  that  thereafter  certain 
real  estate  described  In  the  bill  was  adver- 
tised for  sale  under  execution  by  the  sheriff 
of  Hillsborough  county,  and  on  October  6, 
1908,  sold;  that  defendant  S.  S.  Coachman 
was  the  purchaser  at  said  sale,  paying  for 
the  said  lands  the  small  sum  of  $100,  which 
was  credited  upon  his  said  Judgment;  that 
a  large  portion  of  said  real  estate  sold  and 
purchased  by  said  defendant,  the  description 
being  given,  was  and  Is  the  separate  prop- 
erty of  complainant,  and  not  that  of  her  bus- 
tyand;  that  said  tract  of  land  was  acquired 
by  complainant's  husband  In  the  year  1883 
by  homestead ;  that  subsequently,  on  the  2d 
day  of  Augunt,  1893,  be  conveyed  the  said 
property  directly  to  complainant  as  shown 
by  a  copy  of  the  deed  annexed  and  made  a 
part  of  the  bill;  that  the  consideration  of 
said  deed  as  expressed  on  the  face  thereof 
was  $1,  but  that,  In  fact,  the  said  conveyance 
was  made  In  fnlflllment  of  a  promise  on  the 
part  of  the  said  S.  A.  Pettit,  complainant's 
husband,  to  convey  real  property  to  her  In  re- 
turn for  complainant's  Joining  the  said  S.  A. 
Pettit  in  the  deeds  to  several  described  tracts 
of  land  theretofore  made ;  that  these  several 
tracts  of  land  were  raluable,  and  that  com- 
plainant would  not  have  Joined  her  husband 
in  the  execution  of  deeds  to  the  same  but 
for  his  express  promise  that  be  would  con- 
vey to  her  the  said  land  which  he  did  convey 


as  aforesaid:  ttiat  flie  complainant  fartbn- 
entered  into  an  agreement  with  h^  said  bus- 
band  for  the  said  lands  conveyed  to  ber  a* 
aforesaid,  that  be  might  do  as  he  liked  with 
the  remainder  of  his  said  property,  and  that 
complaioflut  would  Join  in  the  execution  of 
all  deeds  without  protest  or  additional  com- 
pmsatlon  or  consideration ;  that  at  the  time 
of  making  her  the  said  deed  her  husband  had 
other  property,  real  and  personal,  far  in 
excess  of  all  of  his  liabilities ;  that  while  It 
is  true  that  even  at  that  time  her  husband 
had  transactions  with  the  said  defeudant  S. 
S.  Ooachntan  the  accounts  between  them  were 
mutual  and  unbalanced,  and  remained  so  un- 
til the  year  189S,  when  complainant's  bus- 
band  gave  the  said  8.  8.  Coachman  his  note: 
for  the  balance  due,  and  It  was  upon  this 
note  that  the  said  S.  8.  Coachman  obtained 
his  Judgment  as  aforesaid ;  that  complainant 
was  not  familiar  with  tiie  formalities  re- 
quired for  the  transfer  of  title  to  real  prop- 
erty, and  that  she  considered  the  said  deed 
given  her  by  ber  husband  as  aforesaid  pw- 
fect,  and  conveyed  to  her  the  legal  title,  and 
that  her  husband  intended  to  give  such  ^ect 
to  his  deed;  that  complainant  intrusted  the 
registry  of  said  deed  to  her  husband,  8.  A. 
Pettit,  but  that  through  n^lect  the  said  deed 
was  not  recorded  until  March  21,  1903 ;  that 
the  said  deed  was  recorded  long  before  the 
defendant  8.  8.  Coachman  began  suit  against 
complainant's  husband;  that  said  defoidant 
8.  8.  Coachman  knew  as  a  matter  of  fact, 
and  was  chargeable  with  knowledge  as  a  mat- 
ter of  law,  with  the  complainant's  rights  and 
equities  In  the  premises;  that  as  to  com- 
plainant's property  the  said  8.  8.  Goachmao 
was  not  a  bona  fide  purchaser  at  the  said  ex- 
ecution sale;  that  his  action  th«%ln  was  a 
fraud  upon  the  rights  of  complainant;  that 
at  the  time  of  the  levy  of  said  execution  on 
and  sale  of  complainant's  pn^iwty  as  afore- 
said complainant  was  not  In  tiie  ooon^  of 
Hillsborough,  but  In  the  county  of  Ijee,  state 
of  Florida ;  that  complainant  was  In  do  way 
a  party  to  the  said  suit  <^  8.  8.  Coachman 
against  her  said  husband;  although  Bbe  kner 
of  the  raid  sale  as  a  matter  of  fact,  she  was 
thm  financially  wholly  unable  to  employ 
counsel  to  protect  her  Interests,  and  that  It 
is  only  now  that  she  Is  able  ,to  assert  ber 
rights  an  appeal  to  this  court:  that  the 
sale  of  her  said  property  was  wholly  void 
as  to  complainant;  that  at  the  time  of  tbe 
said  sale  she  held  both  tbe  legal  and  equit- 
able title  thereto,  and  that  the  said  sale  In  no 
way  affects  the  title  of  complainant  to  the 
said  property,  yet  complainant  says  the  said 
sale  of  complainant's  land  and  the  sheriff's 
deed  thereto  made  to  the  defendant  S.  S. 
Coachman  cast  a  cloud  upon  the  title  of  com- 
plainant to  the  said  property,  and  render  tbe 
land  of  far  less  value  for  purpose  of  sale: 
that  said  lands  are  wild  and  uncultivated. 
The  prayers  are  that  the  said  sale  of  com- 
plainant's land  be  decreed  to  be  null  and  void 
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and  of  no  effect,  end  that  the  said  deed  ex- 
ecuted by  the  sheriff  of  Hillsborough  connty 
to  S.  8.  Coactunan  be  declared  nail  and  void, 
and  In  no  way  transferring  any  right  title, 
or  Interest  in  the  said  property  of  com- 
plainant to  8.  S.  Coaclunan,  and  that  all 
doubts  as  to  and  clouds  upon  the  title  of 
tmnplatnant  be  cleared  away,  and  complain- 
ant's title  thereto  be  declared  perfect,  and 
for  general  relief.  The  oath  to  the  answer 
was  expressly  waived  In  the  bill. 

The  defendant  S.  S.  Coachman  answered. 
In  substance,  as  follows:  He  admits  that  he 
Instituted  bis  salt  against  8.  A.  Pettit  and 
recovered  Judgment  as  alleged,  and  admits 
tbat  the  proper^  described  in  the  bill  of  the 
complainant  was  leried  upon,  advertised,  and 
sold  as  allied.  He  denies  that  the  real 
estate  dalmed  1^  the  complainant  was  her 
sqwnte  iKoperty ;  dmles  that  there  was  any 
amdderatlon  for  13ie  execution  ot  the  deed 
from  S.  A.  Petttt  to  lila  wife,  the  complaln- 
int;  avers  tiiat,  prior  to  the  time  of  obtain- 
ing tin  Judgment  referred  to.  the  said  S.  A. 
Fettit  and  the  said  complainant  had  abandon- 
ed said  pn^>ertr  as  a  homestead;  and  de- 
nlcBthat  the  defendant  B.A.  Pettit  the  hus- 
band of  cMupIalnant,  bad  any  real  or  person- 
al pnqterty  in  ucess  of  his  liabilities  at 
the  time  the  so-called  deed  was  made  from 
Pettit  to  bis  wife.  Bat  he  avem  that  the 
said  defendant  8.  A.  Pettit  was  at  the  time 
insolveat  and  unable  to  pay  bis  debts ;  tbat 
at  the  time  of  the  executhm  of  said  so-called 
deed  fnmi  Pettit  to  his  wife  tbe  complainant 
wdl  knew  tbat  the  defendant  Pettit  was  In- 
debted to  tblB  defendant  and  was  unable 
to  pay  the  same ;  that  the  deed  under  which 
tbe  complainant  claims  said  property  was 
In  tbe  possession  of  the  ccmplalnant  as  al- 
leged from  the  year  1883  until  March.  1903, 
and  was  never  recorded  until  March,  1903, 
and  tbat  this  defendant  had  no  Icnowledge, 
either  directly  or  constructively,  of  said  deed 
at  tbe  time  he  took  the  note  from  tbe  de- 
fendant Pettit  upon  which  he  obtained  the 
Jadgnient,  nor  did  this  defendant  have  any 
knowledge,  either  personal  or  constmctlve, 
until  tbe  same  was  filed  for  record;  that 
he  did  not  know  that  said  deed  had  ever 
been  recorded  nntll  the  bill  la  this  cause 
me  filed;  thnt  be  had  no  knowledge,  and 
has  no  knowledge,  of  any  antecedent  promise 
made  by  the  defendant  Pettit  to  the  com- 
plainant, and  did  not  have  any  knowledge 
tbat  the  complainant  claimed  any  right,  title, 
or  Interest  in  and  to  any  part  of  the  proper- 
ty described  In  the  complainant's  bill  until 
tbe  said  bill  of  complaint  in  this  cause  was 
Qled. 

A  general  replication  was  filed  on  March 
3d,  and  on  the  same  day  a  special  master 
was  appointed  to  take  the  testimony.  Upon 
hearing  on  the  pleadings,  testimony,  and  re- 
iwrt  of  tbe  master,  tbe  court  found  for  the 
defendants,  and  the  bill  of  complaint  was 
dismissed.  Tbe  complainant  took  an  appeal 
to  the  present  term  of  this  court,  and  as- 


signs as  errors  that  the  court  erred  (1)  In 
decreeing  the  equities  to  be  with  the  de- 
fendant; (2)  in  finding  that  tbe  complain- 
ant's bill  should  be  dismissed ;  (3')  in  finding 
that  tbe  complainant  was  not  entitled  to  the 
relief  as  prayed  for  In  the  bill  of  complaint. 

The  admissions  of  tbe  answer  and  the  tes- 
timony show  in  substance  that  8.  A.  Pettit 
acquired  160  acres  of  land  in  1883,  as  a 
homestead  from  the  United  States  govern- 
ment; that  he  conveyed  to  different  parties 
Iwtween  the  years  1885  and  1888  several 
parcels  of  the  land  aggregating  23  acres,  for 
15  acres  of  which  he  received  $350,  tbe  other 
11  acres  being  donated  to  a  railroad  and  for 
school  purimses,  the  whole  2B  acres  being 
valned  at  about  ¥40S;  that  before  his  wife 
would  sign  the  conveyances  of  these  several 
parcels  of  the  land  tbe  bnsband,  In  ccmsldera- 
tion  of  the  wife  Joining  in  such  conveyances, 
promised  to  convey  to  the  wife  about  50 
acres  of  tbe  land  for  a  home ;  that  tor  said 
60  acres  the  wife  promised  also  to  Join  In 
conveying  tbe  remainder  of  the  land;  tbat 
the  husband  executed  and  delivered  to  tbe 
wife  a  deed  dated  August  2,  1883,  to  about 
50  acres  of  the  land,  the  consideration  recited 
In  tbe  deed  being  f  1,  and  the  value  of  tbe 
land  at  the  time  of  the  conv^ance  being 
fSOO;  that  the  deed  was  delivered  to  the 
wife,  and  was  not  recorded  till  Mardb  21, 
1908 ;  that  the  value  ot  tbe  remainder  of  tbe 
land  was  about  $800;  that  the  land  was 
abandoned  as  a  homestead  before  the  deed 
to  the  wife  was  made,  by  the  busband  and 
wife  removing  to  another  county ;  that  about 
1892,  after  tbe  homestead  was  abandoned, 
the  bnsband  became  Indebted  to  S.  S.  Coach- 
man, one  of  tbe  defendants,  and  finally  gave 
a  note  for  the  amount  found  due  in  1898; 
that  "whm  tbe  suit  came  up  Mr.  Coachman 
wanted  to  take  this  land,  and  then  be  [the 
husband]  had  tbe  deed  recorded  to  ke^  Mr. 
Coachman  from  taking  the  whole  thing" ; 
tbat  the  deed  was  recorded  March  21,  1003 ; 
tbat  action  on  the  note  was  begun  June  10^ 
1003,  and  judgment  by  default  was  recovered 
September  4,  1903.  for  $204.21  and  $19  costs ; 
that  under  the  execution  issued  on  such  judg- 
ment the  land  claimed  by  the  wife,  together 
with  other  laud,  was  sold  by  the  sheriff  to 
S.  S.  Coachman  on  October  B,  1903,  for  $100: 
that  In  1803  the  hnsbond,  in  addition  to  tbe 
land  above  mentioned,  owned  about  $200 
worth  of  personal  property ;  that  tbe  laud 
in  coutroverBy~  la  wild  land. 

The  conveyance  In  this  case  from  tbe  bus- 
band  to  the  wife  was  not  strictly  a  voluntary 
conveyance;  for  it  Is  shown  without  contradic- 
tion that  the  wife  relinquished  her  right  of 
dower  in  other  lands  tbe  husband  had  con- 
veyed, In  consideration  of  tbe  promise  of  her 
busband  to  make  this  conveyance  to  the 
wife,  and  that  as  a  further  consideration 
the  wife  agreed  to  relinquish  her  right  to 
other  lands  of  the  husband.  Nalle  v.  Lively, 
15  Fla.  J30:  Rivers  v.  Rivers,  38  Fla/65,  20 
South.  807.   The  deed  from  tbe  husband  to 
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the  wife  conned  the  title  to  the  wife.  See 
chapter  BUT,  p.  SS,  Acts  1903;  Waterman  t. 
HlggliiB,  28  Fla.  030,  10  South.  97;  Olafiln  v. 
AmbroBe^  87  Fla.  78,  1»  South.  62S;  HIII  t. 
Uelnhard,  89  Fla.  Ill,  21  South.  805;  Ameri- 
can Fre^ld  Land  &  Mortgage  Co.  t.  Max- 
well. 89  Fla.  480^  22.Soiith.  751. 

The  Iniltebtednesa  of  the  bmband  to  Ck)acb- 
luan  was  contracted  In  1892,  and  the  con- 
r^anca  to  the  wife  was  executed  In  1893; 
but  It  appears  Qiat  after  the  husband  made 
tin  conreyances  In  which  the  wife  joined, 
and  also  the  oonveyAiice  to  the  wife,  the  land 
r«nalnlng  to  him  subject  to  execution  was 
worth  about  $800,  and  the  amount  of  the 
Judgment  recorwed  on  his  Indebtedness  was 
and  costs.  Therefore,  In  the  absence 
of  any  other  showing  of  Indebtedness  or  any 
showing  of  actual  fraud  or  oth»  drcum- 
stances,  It  cannot  be  said  that  the  mere  fail- 
ure to  record  the  deed  from  the  fauriMmd  to 
tbe  wife  rendered  the  deed  Invalid  aa  to  the 
simple  creditor,  8.  8.  Coachman,  who  brought 
hbi  action  several  months  after  the  deed  was 
recorded.  See  Bill  v.  Melnhard.  39  Fla.  Ill, 
21  South.  806.  It  Is  clear  from  the  showing 
here  made  that  the  deed  was  not  a  volun- 
tary one ;  and.  as  It  was  recorded  before  the 
creditor  bronght  his  action  or  acquired  a 
judgment  or  other  lies,  the  facts  of  Oils  ease 
give  the  creditor  no  equities  superior  to  the 
Fleets  of  tbe  complainant.  The  legal  title 
of  the  complainant  was  not  affected  by  the 
judgment  obtained  against  her  husband,  and 
the  sale  under  the  execution  against  tbe  hus- 
band cast  a  cloud  upon  the  title,  which  equity 
may  remove. 

The  decree  Is  reversed,  at  tbe  cost  of  the 
appellees,  and  tbe  cause  is  remanded,  with 
directions  that  a  decree  for  the  complainant 
be  entered  in  conformity  with  the  prayer  of 
the  bill. 

SHACKLBFORD,  0.  X,  and  OOOEBBLL, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILIs  JJ., 
concur  in  the  opinion. 


DAVIS  V.  STATE. 
(Supreme  Court  of  Alabama.  June  14,  1900.) 
Gahing— Offekses  —  FUBLZO  PuOE— What 

CONSTITDTES. 

Accused,  with  others,  bet  on  a  game  play- 
ed with  cardii  in  the  daj'time  within  15  steps 
of  a  public  highway.  The  game  and  betting 
were  seen  by  witnesses  wbile  in  the  road.  Held, 
that  the  game  and  betting  was  in  a  public  place, 
within  tbe  statute,  though  the  game  and  betting 
might  hare  been  seen  only  by  caretal  observers 
traveling  along  the  road. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Qamfng,  |  174.] 


Appeal  from  Circuit  Court,  Dale  Counly; 
A.  A.  Evans,  Jndgfc 

"To  be  officially  rep<nted." 

Charlie  Davis  was  convicted  of  gaming, 
and  be  ai^als.  Affirmed. 

This  was  a  charge  of  betting  or  playing 
a  game  of  cards  in  a  public  place.  The  de- 
fendant requested'  the.  following  wrltt^i 
charges,  which  were  refused  by  One  court: 
"(1)  The  jury  must  not  convict  because  the 
defendant  could  be  seen  from  tbe  road.  The 
card  playing  and  betting  must  be  seen  to 
constitute  tbe  offense,  and  If  the  defendant, 
in  betting  at  cards,  could  not  be  seen  on  en 
ordinary  observation  from  the  public  road, 
thai  they  most  find  for  the  defoidanL  (2) 
Tta  playing  and  betting  at  cards  must 
have  been  of  such  character  and  under 
such  circumBtances  as  to  be  seen  on  ordinary 
observation  from  the  public  road  before  tbe 
jury  can  convict  the  defendant  (S)  The 
jury  must  believe  beyond  a  reasonable  doubt 
that  the  defendant  was  betting  and,  that  the 
defendant  oould  be  seen  playing  at  cards  on 
reasonable  obaervathm  txom  the  public 
road." 

H.  K  Martin,  for  appellant  Massey  Wil- 
son, Atty.  Gen.,  for  the  State. 

TTSON,  J.  The  testimony  on  bdialf  of  the 
state  t^ided  to  sliow  that  defoidant,  with 
others,  bet  on  a  game  played  wttii  cards  In 
the  daytime  within  IS  st^s  of  a  public  road, 
and  that  they  could  be  and  were  seen  by 
the  witnesses,  while  In  the  public  road,  who 
testified  to  these  facts.  The  testimony  in 
behalf  of  defendant  tended  to  show  that  he, 
and  those  with  blm,  were  not  playing  any 
game,  that  there  was  no  betting,  and  that. 
If  they  had  been  playing.  It  could  not  have 
been  seen  from  the  public  road. 

One  of  the  essential  elements  of  the  offense 
necessary  to  be  established  to  the  satisfac- 
tion of  tbe  Jury  by  that  degree  of  proof 
required  In  criminal  cases,  It  is  apparent 
is  whether  tbe  place  as  testified  to  by  the 
state's  witnesses  was  a  public  one.  The 
charges  refused  to  defendant  proceed  upon 
tbe  theory  that  It  was  not  If  the  game  and 
betting  on  it  could  not  be  seen  by  ordinary 
observation  from  tbe  public  road.  In  other 
words,  although  tbe  game  and  betting  may 
have  been  seen  by  a  careful  observer  travel- 
ing along  tbe  road,  and  not  seen  by  one  less 
observant,  the  place  would  not  be  a  public 
one.  We  do  not  tblnk  this  Is  the  law.  Tbe 
rule  1b  that  any  playing  with  cards,  etc.,  in 
or  sufficiently  near  a  highway  for  the  play- 
ing to  be  seen  therefore.  Is  within  tbe  statute. 
Franklin  v.  State,  91  Ala.  23.  8  South.  078, 
and  cases  there  cited. 

Affirmed. 

WEAKLEY,  C.  J.,  and  SIMPSON  and  AN- 
DBRSON,  JJ.,  concur. 
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WE8TBBN  UNION  TBLEORAFH  OO.  t. 
WHITSON. 

(Sapreme  Court  of  Alabama.  Jose  ft,  1906.) 


1  TBLKOSAPHa  AlfD  TiLKPBOlfKS— NOIfDEUT- 
BBT  or  MeSSAQ*— GOMPLAIHT— AmXHATIVK 

Dktense. 

A  complaint  in  an  action  against  a  tele- 
graph company  for  the  nondelirery  of  a  message 
is  not  defective  for  failing  to  allege  that  the 
soidee  liTed,  did  basineea,  or  was  to  be  found 
within  the  free  delivery  limits  of  the  telegrapb 
office  at  the  point  of  destination  ;  for,  if  the  con- 
tract provided  for  delivery  only  within  the  free 
delivery  limits,  that  was  a  defensive  matter,  be- 
cause being  an  ezceptioQ  to  the  obligation  to 
deliver  measagea  to  the  sendees. 

[Ed.  Note. — For  cases  in  point,  aee  voL  4{L 
Cent.  Dig.  Telegraphs  and  Telephonw.  1  54LJ 

2.  SAHX— BUBDIK  OW  PBOOr. 

Where  a  sender  of  a  telegram,  acting  tcr 
the  sendee,  contracted  for  its  delivery  mtbin 
Mtabliahed  free  deliver;  limits,  the  sendee,  su- 
tag  for  nondelivery,  has  the  burden  of  proving 
that  hfa  residence  or  place  of  business  was 
within  the  established  limits. 

[Eld.  Note.— For  cases  Inpoint,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  7%lephonea,  |  61.] 

8.  Sam— DcLiVKBT  to  Aokit  or  Sbndii^ 
BviDEKOK  or  Aobnct— Aduibsibiutt. 
'Where,  In  an  action  against  a  telegrapb 
cftmpany  for  the  Dondelivery  of  a  message,  it 
waa  shown  that  the  message  was  delivered  to 
the.sendee'fl  11  year  old  sod,  evidence  tliat  the 
son' had  often  been  sent  by  the  sendee  to  mail 
letters  at  the  depot  in  the  city  In  which  he 
lived,  which  fact  was  Irnown  to  the  messenger 
of  the  company,  was  inadmissible  as  showing 
that  the  son  waa  the  sendee's  ^cent  to  reeeiTe 
the  tel^ram. 

4.  Same— Obliqation  to  Deliveb. 

It  is  the  duty  of  a  telegraph  company  to 
delWer  a  message  to  the  sendee,  if  he  can  be 
found  by  the  exercise  of  reasonable  diligence; 
and,  if  it  Is  unable  to  make  a  personal  deliv- 
ery, it  is  its  duty  to  deliver  the  message  to  his 
authorised  agent. 

[Ed.  Note. — Por  cases  In  point,  see  vol.  45, 
Gent.  Dig.  Telegraphs  and  Telephones,  %  28.] 

(L  Same— What  Gonbtitdtbs  Dhjtsbt. 

A  delivery  of  a  tel^ram  to  the  11  year  old 
son  of  the  sendee,  while  at  plu  with  other 
boys  near  his  home,  is  as  a  matter  of  law  no 
delivery  to  the  sendee. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig:  Telegraplis  end  Telephonee,  |  29.] 

&  Affsal— Haulbm  Bbbob— Bktubai.  n> 
OxvK  Insmrcnoiis. 

Where  the  court  on  the  ondiaputed  facts 
coald  have  given  an  affirmative  charge  in  favor 
of  plaintiff,  it  was  not  error  to  refuse  Instruc- 
tions requested  by  defendaoL 

Appeal  from  Tnscaloosa  County  Court;  H. 
B.  Foster,  Jodge. 

"To  be  offlclally  reported." 

Action  by  W.  H.  Whltson  against  the 
Western  Union  Telegraph  Company.  From 
a  jndgmmt  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  was  u  action.  1^  appellee  against  ap- 
pellant The  third  count  In  the  complaint 
was  charged  out  at  tiie  request  of  the  defend- 
ant. The  first  and  second  counts  were  In  the 
following  WOTde:  Count  1:  "The  plaintiff 
claims  at  the  defendant  the  sum  of  91,500  aa 
damages  Cor  the  breach  of  a  contract  made  by 
plaintiff,  through  his  agent,  J.  H.  Willlng- 


bam,  of  Berry,  Ala.,  and  the  defendant  on 
the  12tb  day  of  January.  1906,  by  the  tenna 
of  which  the  defendant  undertook  to  trans- 
mit from  Berry,  Ala.,  to  Northport,  Ala., 
the  following  message:  'Jan.  12.  1906.  To 
W.  H.  Whltson,  Northport,  Ala.  Tour  moth- 
erer  died  this  morning.  Will  bury  her  to- 
morrow. J.  H.  Wlllingham.'  And  the  plain- 
tiff avers  that  at  the  time  of  making  said 
contract  the  defendant  was  oigaged  In  the 
business  of-  transmitting  and  delivering  tele- 
graphic message  for  hire,  and  that  be  paid 
the  defendant  the  charges  for  sending  said 
message  from  Bory,  Ala.,  and  delivering  the 
same  at  Northport,  Ala.,  and  plaintiff  avers 
that  said  contract  was  brokoi  by  the  defend- 
ant In  this:  That  it  negligently  and  careless- 
ly failed  to  d^lTW  at  Northport,  Ala.,  said 
message  to  the  plaintiff.  And  plaintiff  avers 
tfaat,  had  the  message  been  ddtvered  to  him 
wltbln  a  reasonable  time,  be  could  have 
reached  the  place  wbae  bis  motbw  was  lying 
dead  In  time  to  have  seen  ber  btf  ore  burial, 
and  in  time  to  have  been  preset  at  bar 
burial;  and  plaintiff  further  avers  that  on 
account  of  the  d^endant's  negligence  and 
carelessness  In  not  delivnlng  said  meeeage 
plaintiff  was  prevented  from  being  present 
at  his  mother's  funeral  and  of  again  seeing 
b»  before  her  burial,  <m  account  <tf  which 
plaintiff  soffffled  great  Injury  to  bis  fe^lngs 
and  mental  anguish,  to  the  damage  of  the 
plaintiff  In  the  sum  of  $1,500.  Hence  this 
suit."  Count  2:  "The  plalnUff  clalma  of  the 
defendant  tbe  sum  of  (1,600  damages,  for 
that  on,  to  wit,  the  12th  day  of  January, 
1906,  tbe  plaintiff,  through  his  agent,  J.  B. 
WiUini^am,  of  Berry,  Ala.,  delivered  to  de- 
fendants agoit  for  transmission  and  delivery 
from  Berry,  Ala.,  to  plaintiff  at  Northport, 
Ala.,  a  message  in  words  and  figures  sub- 
stantially as  follows:  'Jan.  12,  1906.  Tb 
W.  H.  Whltson,  Northport,  Ala.  Tour  moth- 
er died  tiUs  moniliw.  Will  bury  ber  tomor- 
row. J.  H.  Wlllingham.'  And  defoidant 
contracted  and  un'derbxdc  for  a  certain  sum 
of  money,  which  plalntllTs  agent  then  and 
there  paid  to  defendant,  to  deliver  said  mes- 
sage to  plaintiff  at  Northport,  Ala.  Ttu 
plaintiff  avera  that  the  defendant  was  en- 
gaged In  tbe  business  of  transmitting  tele- 
graphic messages  tor  hire  between  said  two 
places.  And  tbe  plaintiff  further  av^  that 
the  defendant  broke  said  contract  In  this: 
That  it  negligently  and  carelessly  failed  to 
deliver  at  Northport,  Ala.,  said  message  to 
tbe  plaintiff;  that,  bad  said  message  been 
dellvwed  to  tbe  plaintiff  within  a  reasonable 
time,  he  could  have  reached  the  place  where 
his  mother  was  lying  dead  In  time  to  have 
seen  hex  before  burial  and  In  time  to  have 
been  present  at  her  burial;  and  tbat  by  rea- 
son of  def«idant's  negligent  failure  to  de- 
liver said  message  the  plaintiff  was  prevent- 
ed from  being  present  at  his  mother's  funeral 
and  of  seeing  her  before  her  burial,  on  ac- 
count of  which  pl^ntitC  suffwed  great  Injury 
to  his  feelings  and  mratal  anguish,  to  tbe 
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damage  of  the  plaintiff  In  the  snm  of  |l,60a 

Hence  tbis  suit." 

Tbe  defendant  dnnurred  to  counts  1  and  2 
on  several  grounds,  and  the  demurrer  was 
orerruled.  The  only  Insistence  made  on  ap- 
peal Is  that  tbe  conrt  erred  In  overruling 
demurrer  No.  1  to  counts  1  and  2.  This 
ground  of  demurrer  Is  In  the  following  lan- 
guage: "It  Is  not  alleged  or  shown  that 
plcilDtlff  lived,  did  business,  or  was  to  have 
been  found  within  the  free  delivery  limits 
of  defendant's  Northport  office;  not  Is  It 
shown  that  plaintiCT  or  his  said  allied 
agent  contracted  with  def«idant  for  the  de- 
livery of  said  message  beyond  the  free  de- 
livery limits  of  defendant's  Northport  oflBce." 
The  defendant  oCTered  to  show  by  its  opera- 
tor at  Northport  that  Willie  Whitson  was 
often  sent  by  bis  father  to  mail  letters  at 
the  depot  In  Northport,  at  which  defendant's 
receiving  office  was  located,  and  that  this 
fact  was  know  to  tbe  messenger  of  defend- 
ant's company.  On  objection  by  plalntifT, 
this  evidence  Is  excluded.  The  defendant's 
evidence  fnrther  tended  to  show  that  the 
messenger  to  whom  Its  operator  delivered 
the  message  carried  the  message  to  the  front 
gate  of  plaintiffs  home.  And  at  tbe  gate  de- 
livered it  to  Willie  Whitson,  who  told  the 
messenger  that  his  father  was  ^pected  home 
that  night,  and  the  messenger  said  to  Willie 
to  take  the  message  and  carry  tt  in  to  the 
bouse  and  give  It  to  his  mother,  and  the 
boy  replied,  "Go  ahead,"  he  would  attend 
to  that.  Tbe  evidence  also  tended  to  show 
that  tbe  operator  of  defendant  attempted  to 
clellver  the  message  by  r^>eating  It  to  the 
place  where  the  sendee  was  supposed  to  be 
at  the  -time  of  Its  reception.  The  evidence 
of  ttie  pialntlflE  tended  to  support  the  allega- 
tions of  the  complaint,  and  to  show  that 
Willie  Whitson  was  a  boy  about  10  years  old, 
and  that  the  message  was  given  him  while 
be  and  other  small  boys  were  at  play  In  the 
yard  of  a  neighbor  near  sendee's  home,  and 
that  it  was  not  rec&lved  by  bis  father  until 
about  10  days  later,  while  the  wife  of  the 
sendee  was  at  her  luHne,  a  few  steps  away 
from  the  neighbor's  luinse  where  tlie  hoy  was 
st  play. 

'  The  following  written  charges  requested 
by  the  defendant  were  refused:  Charge  7 
was  the  general  affirmative  charge;  8,  the 
affirmative  charge  as  to  first  count;  9,  the  af- 
firmative charge  as  to  second  count  Charge 
G:  "Under  the  evldettce  In  this  case,  the 
yonng  boy,  Willie  Whitson,  never  was  the 
ngont  of  the  defendant  company."  Charge 
10:  "In  this  case  no  significance  attaclies, 
as  a  matter  of  law.  to  the  fact,  If  It  be  a 
f.ict,  that  the  young  boy  stood,  when  the 
liiui'f^nge  was  delivered  to  him,  at  the  gate 
of  an  enjoining  yard  rather  than  at  tbe 
jrite  of  his  own  home."  Ghai^  11:  "The 
only  question  for  the  Jury  to  decide  In  this 
case  la  whether  or  not  the  delivery  of  tbe 
telegram  to  Willie  Whitson  was  tbe  exercise 
of  due  care  for  Its  delivery;  and  it  can  make 


no  differoice  whether  such  delivery  was 
made  at  the  gate  of  Mr.  Wbitson's  house,  or 
at  tbe  gate  of  Mr.  Medlln's  house."  There 
was  Judgmoit  for  appellee  in  tbe  sum  of 
|20a 

George  H.  Fearons  and  Hairy  ^tts,  for 
appellant  Foster  &  Ollva  and  Fleetwood 
Rice,  for  appellee. 

TYSON,  J.  Only  one  ground  of  the  demur- 
rer assigned  to  tlie  several  counts  of  the  com- 
plaint Is  Insisted  on  here.  It  is  the  one  as- 
sailing the  sufficiency  of  tbe  averment  of 
the  counts  for  the  failure  to  all^e  that  the 
addressee  of  the  message  lived,  did  business, 
and  was  to  be  found  within  the  free  delivery 
limits  of  the  defendant's  office  to  which  it 
was  tn.nsmltted  for  delivery.  If  such  was  a 
term  of  the  contract  between  the  sender,  as 
tbe  plaintUTs  agent,  and  the  company,  that 
was  a  matter  of  defense.  It  Is  in  tbe  nature 
of  an  exception  to  tbe  g^eral  obligation  or 
duty  Imposed  upon  tbe  defendant  company 
to  transmit  and  deliver  messages  received 
by  it  to  the  addressee,  and  If  the  company 
has  established  a  free  delivery  limit,  and  a 
regulation  with  respect  to  delivery  <tf  mes- 
sages to  persons  outside  of  it,  this  is  de- 
fensive matter.  And  doubtless,  where  thfs 
defense  is  set  up  and  it  to  shown  that  the 
sender,  acting  for  the  sendee,  contracted  with 
reference  to  an  established  free  delivery 
limit,  tbe  burden  would  be  upon  the  sendee 
where  he  Is  the  plaintiff,  as  It  is  upon  the 
sender  when  he  is  complalidn^  of  proving 
that  the  residence  or  badness  place  of  tbe 
addressee  is  within  tbe  established  llmita. 
This  Is  In  substance  what  was  held  on  tbis 
point  in  Western  Union  Tel.  Co.  v.  Hender- 
son, 88  Ala.  no,  Sia  7  Bontb.  419^  18  Am. 
St.  R^.  148,  where  the  defoise  was  Inroked 
by  special  pleas.  See,  also,  Westera  Un- 
ion Tel.  Go.  T.  Merrill  (Ala.)  80  Sooth.  121. 

Tbe  testimony  offered  by  defendant,  and 
excluded  on  motion,  bad  no  toidency  what- 
ever to  show  that  plainturs  son  was  his  agent 
to  receive  the  td^ram  for  him.  There  was, 
therefore,  no  error  In  this  ntling.  It  is  nn- 
doubtedly  the  law  that  it  was  the  duty  of  tbe 
defendant  to  deliver  the  messaiEC  to  the  plain- 
tiff If  he  could  be  found  by  tbe  exercise  of 
reasonable  dlllgeuce.  If  unable  to  make  a 
personal  delivery,  It  was  its  duty  to  deiirer 
tlie  message  to  bis  authorized  agent.  Wheth- 
er the  defendant  would  liave  discharged  its 
duty  In  tbis  respect  by  delivering  It  to  plain- 
tiff's wife,  who  was  at  home,  Instead  of 
leaving  tt  with  his  11  year  old  son,  Is  not 
presented.  Croswell  on  the  Law  Relating  to 
E^ectricty,  H  414,  415 ;  Joyce  on  Electric  Xj&vr, 
a  743,  744;  27  Am.  ft  Bng.Ency.  I^w  (2dnd.> 
p.  1027.  However  this  may  be,  we  feel  no 
heslatancy  in  holding  that  as  matter  of 
law,  it  did  not  diBcbaiiEe  ito  duty  with  re- 
Q)ect  to  tbe  delivery  of  the  message  by  leav- 
ing it  -with  plaintiff's  dilld  under  the  circum- 
stances shown  by  the  testimony.  la  other 
woi-ds,  we  hold  that  defendant's  messenger 
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was  goilty  of  negligeaee;  as  matter  of  law, 
by  leaving  the  message  wltb  the  boy;  tbat 
bis  act  in  doiQg  so  waa  not  a  delivery  at  all. 
The  court  on  the  nndlspnted  testimony  might 
vtii  have  given  the  affirmative  charge  for 
plalntur  upon  the  first  and  second  coouta  of 
the  complaint,  had  It  been  reQneated.  This 
being  trne,  and  the  third  count  baling  been 
charged  out  at  the  request  of  the  itefendant, 
It  follows  tbat  there  was  no  error  In  refus- 
ing the  several  written  charges  requested  by 
defendant  Bienville  Water  Supply  Co.  v. 
City  of  Mobile.  125  Ala.  178,  2T  Sooth.  781, 
and  cases  there  cited. 
Affirmed. 

SIMPSON,  ANDERSON,  and  DENSON,  JJ.. 
conenr. 


CAMPBELL  et  al.  v.  SHELBY  COUNTT. 
iSupreme  Court  of  Alabama.   May  9,  1906.) 
L  EVIDBRCE  —  JtTDICIAI.    KNOWLEDGE  —  EE- 

PEAL  or  Statute. 
The  court  knows  judicially  of  the  repeal 
ot  R  statate  by  the  CooBtitation. 

[Ed.  Note. — For  cases  in  point,  an  vol.  20, 
C«nt.  IHg.  Evidence,  3S  36,  37.] 

Z  Appeal— Repeal  or  Statute  FinDinaAp- 

PEAL—MOOT  GaBB— DiSUISSAL. 

Where  a  atatute  on  which  the  rights  of  the 
parties  depend  is  repealed,  an  appeal  from  a 
Ofcree  in  the  cause,  even  thongb  taken  prior 
to  tlie  repeal,  will  not  be  entertained ;  there 
being  no  longer  an  existing  actual  controverBy 
betveen  the  parties. 

lEd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  AppMl  and  Error,  }  8122;  vol.  % 
Cent  Dig.  Appeal  and  Error,  H  63,  64,  69.] 

3.  Same— Costs. 

An  appeal  in  a  cause  which  has  become  a 
nwot  case  will  not  t>e  entertained  merely  for 
the  parpOM.1^  ascertaining  who  ia  liable  for  the 

«StB. 

JVA.  Note. — For  cases  in  pi^t,  see  voL  2, 
Ceat  Dig.  Appeal  and  Error,  S|  79,  828.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  B.  B.  Kelly,  Ohancellor. 

"Not  offldally  reported.** 

Bill  by  Shelby  county  against  John  A. 
Campbell  and  others.  From  the  decree,  de- 
feodanta  appeal.  Appeal  dlsminsed. 

Martin  &  Bouldla,  for  appellants.  Cecil 
Browne  and  Dryer  &  Webb,  for  appellee. 

TYSON,  J.  The  bill  in  this  cause  was  filed 
for  Injunctive  relief  against  certain  persons 
named  and  designated  in  the  act  of  the  Gen- 
eral Assembly  approved  March  6,  1901,  as  a 
board  of  courthouse  commissioners  of  Shelby 
county,  to  prevent  the  performance  by  them 
of  certain  acts  and  doings  authorized  by  the 
legislative  act  referred  to,  upon  the  ground 
tbat  the  law  Is  unconstitutional,  and  tbere- 
fore  void.  Acts  1900-^1,  p.  2531.  We  Judl- 
fially  know  that  this  act  was  repealed  by  the 
Constitution  of  1901,  which  went  into  efltect 
on  the  28th  day  of  November  of  that  year. 
It  Is  true  the  bill  was  filed  and  this  appeal 
I>ro8ecated  before  the  repeal.  But  this  is  of 
no  moment  as  affecting  the  question  whether 


this  conrt  win  entertain  the  appeal.  And 
this  it  will  not  do,  because  there  la  no  longer 
an  existing,  actual  controversy  between  the 
parties  and  substantial  rights  to  be  deter^ 
mined.  '*The  cause.  In  short,  baa  become  a 
moot  case.  Tbere  Is  no  occasion  or  necessity 
for  a  Judgment  here,  and  no  end  to  be  accom- 
plished by  any  Judgment  we  mlgbt  render; 
and  we  therefore  decline  to  consider  the  case 
as  now  presented  on  ita  original  merits." 
Nor  win  we  do  so  merely  for  the  purpose  of 
ascertaining  who  Is  liable  for  the  cost.  State 
ez  rel.  Case  v.  Lyons  (Ala.)  38  South.  214. 
and  cases  there  cited. 
Appeal  dismissed. 

WEAKLEY,  O.  J.,  and  SIMPSON  and  AN- 
DEBSON,  JJ.,  concnr. 


BBOWNE.Hayor.etal.T.STATBezrd.  OUNN. 
(Supreme  Court  of  Alabama.  May  9,  1900.) 

1.  Man  DAuna— Repealed  Statute. 

Mandamus  will  not  lie  to  compel  the  dis- 
charge of  duties  imposed  by  a  statute  wbich 
has  been  repealed. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Dig.  Mandamus,  S  37.] 

2.  Appeal— Moor  Case— Dismissal. 

An  appeal  from  a  decree  in  a  proceeding 
for  mandamoB,  issued  under  an  act  becoming 
inoperative  pending  the  proceeding,  will  be  dla- 
ndased. 

Appeal  from  Circuit  Court,  Shelby  County ; 
John  Pdham,  Judge. 

"Not  officially  reported." 

Handamus  1^  tiie  state,  on  the  relatlcm  of 
J.  H.  Oimn,  agalnat  William  B.  Browne, 
mayor,  etc..  and  others.  From  tiie  deoree. 
respondents  appeal.   Appeal  dismissed. 

Cecil  Browne  and  E.  II.  Dryer,  for  appel- 
lants. 

TYSON,  J.  The  petition  In  this  case  Is  for 
a  writ  of  mandamus  to  compel  the  respond- 
ents therein  named  to  discbarge  certain  du- 
ties Imposed  upon  them  by  the  act  of  the 
Legislature  approved  February  9,  1899,  and 
the  amendatory  act  thereof  approved  Feb- 
ruary 20,  1899.  Acts  1898-99,  pp.  744,  1123. 
It  was  presented  to  Hon.  John  Pelham,  as 
Judge  of  the  Seventh  Judicial  circuit,  and 
on  the  1st  day  of  May,  1902,  he  Issued  a  rule 
nisi  to  the  respondents,  commanding  them 
to  appear  at  a  term  of  the  circuit  court  to  be 
nest  held  in  and  for  Shelby  county,  there 
and  then  to  show  cause  why  the  writ  of 
mandamus  should  not  Issue  as  prayed.  It 
Is  from  this  order  tbat  this  appeal  is  prose- 
cuted. 

By  the  express  provision  of  Act  Feb.  9, 
1899  (Acta  1S98-99,  p.  751)  (  23,  that  act 
is  null  and  void  unless  the  election  provided 
for  by  it  Is  called  and  held  within  four  years 
from  its  approval.  This  limitation  expired 
on  the  8th  day  of  February,  1903.  The  act 
now  being  functus,  cannot,  of  course,  support 
a  proceeding  for  a  mandamus.  Hall  t.  Steele^ 
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82  Ala.  562,  2  SonOk  6S0;  Comer  Bank- 
head,  70  Ala.  186;  Ex  parte  Tillman.  88  Ala. 
101, 9  Sooth.  627.  TbU  helng  true,  the  appeal 
must  be  dismissed  upon  the  antbOTlty  of  the 
eases  o£  State  ex.  rel.  Case  v.  Lyons  (Ala.) 
89  South.  214,  and  Campbell  t.  Shelby 
County  (Ala.)  41  South.  407. 
Appeal  dismissed. 

WBAKLET,  a  J.,  and  SIUP80N  and 
ANDBBSON,  JJ..  omcur. 


OAHPBEUi  et  al.  t.  SHELBY  COUNTY. 
(Supreme  Court  of  Alabama.  Uay  9,  1906.) 

^peal  from  Circuit  Courts  Shelby  Coun- 
ty; John  Pelham.  Judge. 

"Not  officially  reported." 

Bill  by  Shelby  county  against  John  A 
Campbell  and  others.  From  the  decree,  de- 
fendants appeal.  Appeal  dismissed. 

Martin  &  Bouldln,  for  appellants.  Cecil 
Browne  and  Dyer  &  Webb,  for  appellee. 

TYSONf  J.  This  case  Is  dismissed,  on  the 
authority  of  Campbell  v.  Shelby  County  (at 
tiilB  term  of  the  court)  41  Sonth.  407. 


AUSTIN  et  al.  t.  JONES. 
(Supreme  Court  of  Alabama.  April  28,  1006.) 

1.  EsTOPPKi^BlQUiTABLK^BsTOPPSL— Acqui- 
escence IN  Acts  ot  Othebs. 

A  widow,  without  any  anthorlty  from  a 
minor  daughter,  fraudaleotiy  broucbt  about  a 
judicial  aale  of  land  in  which  the  tUugbter  bad 
an  interest,  and  the  oousideration  slvei^  by 
tbe  purchaser  was  a  house  and  lot.  The  sale 
was  not  made  until  after  the  daughter  reached 
her  majority,  and  subsequently  she  resided  with 
her  mother  in  the  house  cooveyed  by  the  pur- 
chaser, and  seven  years  after  the  sale  she  sued 
to  have  the  conveyance  set  aside.  Held  that, 
in  the  absence  of  any  showing  that  the  daughter 
knew  at  the  time  she  went  into  the  occupancy 
of  the  house  that  there  was  a  mortgage  upon 
It  which  rendered  it  inadequate  consideration, 
or  that  she  knew  that  one  acting  for  her  as 

f;uardian  bad  joined  in  a  conveyance  of  the 
and,  or  that  she  had  an^  knowledge  of  a  con- 
veyance of  the  land  in  which  she  had  an  interest 
to  a  third  person  and  of  the  fact  that  he  had 
made  valuable  improvements  upon  the  same,  or 
that  the  purchaser  at  judicial  sale  relied  upon 
her  silence  and  occupancy  of  the  house,  she  was 
not  estopped. 

[Ed.  Note. — For  cases  In  point,  see  voL  19, 
Cent  Dig.  Estoppel,  IS  128-135.] 

2,  Judicial  Sales— SErrino  Abiob— Rmreii 

OF  COKSIDEBATION. 

In  order  to  enable  one  having  an  intei^ 
est  In  land  to  sue  to  set  aside  a  judicial  sale 
thereof  as  fraudulent  as  to  her.  it  was  not 
necessary  for  her  to  return  or  offer  to  return 
any  of  the  consideration,  where  it  did  not  appear 
that  she  herself  received  anythlDg  of  substantial 
value. 

Appeal  from  Chancery  Court,  Morgan  Coun- 
ty; W.  H.  Simpson,  Chancellor. 

"Not  ofHcially  reported." 

Suit  by  Annie  Lou  Jones  against  Ohnrlea 
H.  Austin  and  others.  From  a  decree  in  fa- 


vor of  cMuplainant,  defendant  appeaL  Af> 
firmed. 

D.  W.  Speake,  for  appellants.  E.  W.  God- 
bey,  for  appellee. 

DOWDELL,  J.  The  appellee,  Annie  XjOU 
Jones,  filed  her  bill  In  the  court  below  in 
January,  1901,  to  have  set  aside  and  declared 
null  and  void  as  to  her  an  alleged  fraudolent 
transfer  of  80  acres  ot  land.  In  vhicta  she 
held  a  half  Interest  subject  to  her  mother's 
dower  rights,  which  transfer  vras  made  to  ap- 
pellant Cfaas.  H.  Austin  under  color  of  a  pro- 
ceeding in  the  cl^  court  of  Decator,  com- 
menced by  the  flUing  of  a  bill,  December  4, 
1880,  on  which  a  decree  of  sale  was  rendered 
three  days  latter,  but  under  whldi,  with  snb- 
seQuent  modifications  of  the  decree  a  sale 
was  not  had  until  April,  1894,  over  three 
years  afterwards.  The  bill  also  prays  that 
(Mins.  H.  Austin  and  his  grantees  be  cbarged 
with  complainants  interest  in  the  rents  and 
profits,  and  that  the  lands,  which  are  allied 
to  be  incapable  of  equitable  division  without 
a  sale,  be  sold  for  division  between  tbe  com- 
plainaat  and  such  of  the  defendants  as  may 
be  found  entltted  to  the  runalnlng  hiterests. 
The  court  below  granted  tbe  relief  prayed  for, 
and  the  defendants  Austin  and  his  grantees, 
Clark  &  F^)per,  take  this  appeal. 

The  bill  avers  thftt  the  ai^ellee,  Annie  Lou 
Jones,  Is  a  daughter  of  Emily  P.  Jones  and 
the  sister  of  Frank  N.  Jmes,  both  of  whom 
are  made  parties  dftfendant,  and  tiie  appellee 
and  Frank  N.  Jones  are  the  only  dilldren 
and  heirs  at  law  of  Thomas  P.  Jones,  deceas- 
ed, who  at  the  time  of  his  death  (1877)  was 
seised  and  possessed  of  80  acres  of  land  In 
(luestion,  residing  thereon.  The  proceeding 
which  is  sougM  to  be  set  aside  by  the  bill, 
and  which  the  bill  alleges  was  carried 
thrans^  oitlrSly  without  the  knowledge  or 
consent  of  the  appellee,  was  commenced  dur- 
ing her  Infancy,  and  carried  to  a  decree  of 
sale  within  three  days  after  the  filing  of  the 
bill.  The  sale  was  not  actually  made,  how- 
ever, until  several  years  later,  shortly  after 
appellee  had  reached  her  majority,  but  still 
without  her  knowledge  and  during  her  ab- 
sence from  the  county.  It  is  shown  that  the 
bill  upon  whldi  this  proceeding  was  fonaded 
was  filed  In  the  name  of  appellee^  Annie  Lou 
Jones,  and  her  brother,  Frank  N.  Jon^  both 
Infants  at  the  timet  no  next  friend,  however, 
intervoilng,  and  made  parties  defendant  their 
mother,  Emily  P.  Jones,  and  Silas  P.  Ryan, 
who  was  allied  to  have  l>e^  appointed  as 
guardian  of  said  Annie  Lou  and  Frank  Jones 
a  few  weeks  b^ore  the  fllhig  of  the  bill. 
The  bill  averred  the  death  of  cmnplaliuuits* 
father,  leaving  a  homestead  of  100  acres  (in- 
cluding tbe  80  acres  here  Involved) ;  that 
there  bad  been  no  admlnistratl<Hi  do  bis  es- 
tate, and  that  noae  was  necessary;  that  af- 
ter his  death  the  Ixmiestead  had  been  con- 
tinuously occupied  by  tbelr  mother  and  them- 
selves up  to  about  three  years  b^ore  the 
filing  of  tbe  bill,  when  she  rsmoved  therefrom 
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to  make  a  llTlns  and  educate  complainants; 
that  the  rents  from  the  pro[>erty  were  In- 
significant, and  that,  said  Frank  N.  Jones 
having  lost  hlB  right  hand  In  »n  accident 
a  few  months  prevloaBly,  the  necessities  of 
snbslstence  and  education  required  the  sale 
of  these  lands;  that  the  legal  title  bad  de- 
scended to  said  complainants  incumbered  by 
the  "homestead  and  dower  rights  of  their 
mother,  the  said  Emily  P.  Jones,  during  her 
life";  that  said  mother  has  "In  equal  degree 
the  right  to  enjoy  the  use  and  Income  from 
said  lands  with  complainants  during  her  life." 
And  the  bill  prays  a  sale  by  the  register  for 
the  benefit  of  the  complainants,  their  mother 
to  be  paid  out  of  the  proceeds  the  value  of  ber 
life  estate  to  be  ascertained  by  the  register 
upon  a  reference.  A  mere  nominal  defense 
was  made  to  this  bill,  an  answer  being  filed 
the  next  day  by  Emily  P.  Jones  and  Silas  P. 
Ryan,  as  ^ardian,  admitting  all  the  aver- 
ments In  the  bill,  which  answer,  while  pur- 
porting to  be  signed  by  another  attorney, 
was  In  its  body  in  the  handwriting  of  the 
same  attorney  who  drew  the  bllL  On  the 
same  day  that  this  answer  was  filed  oral  testi- 
mony, purporting  to  have  been  taken  by  con- 
sent of  these  solicitors  for  both  aides,  was 
taken  In  brief  and  meager  form,  whereby 
It  appears  ttiat  one  witness  testified  that  the 
Gondititm  of  the  lands  was  bad,  could  not  be 
rented  for  over  |75  per  year,  and  that  It 
would  be  to  the  interest  of  the  complainants 
to  have  the  lands  sold,  whlcb  testimony  was 
"adopted"  by  another  witness.  Then  on  the 
some  day  a  note  of  submission  was  filed, 
and  a  decree  rendered  by  the  court,  holding 
that  the  complainants  were  entitled  to  relief, 
and  ordering  a  sale  of  the  land  by  the  regis- 
ter, the  proceeds  to  be  held  subject  to  the 
farther  orders  of  the  conrt  at  Its  next  term. 
No  sale  was  bad  under  this  decree  for  over 
three  years,  during  whlcb  time  It  was  modi- 
fled  so  as  to  allow  the  guardian  to  sell  at 
private  sale,  for  cash  or  on  time,  the  sale  to 
be  approved  by  the  roister  and  reported  to 
the  court  On  April  10, 1894,  a  report  of  sale 
was  filed  by  said  Ryan,  guardian,  and  the 
same  read  and  confirmed.  This  report  set 
oat  a  sale  of  40  acres  to  one  Davis,  not  here 
qaestioned,  and  the  sale  of  80  acres,  or  the 
half  of  n  certain  quarter  section,  to  said  Chas. 
H.  Austin  "at  and  for  the  sum  of  $800,  pay- 
ment of  which  has  been  made  as  follows: 
The  said  Cfaas.  B.  Austin  and  hls  wife,  M.  A. 
Austin,  deeds  and  conveys,  by  proper  deed  of 
conveyance,  to  the  said  Annie  Lou,  Frank  N., 
and  Emily  P.  Jones  the  following  descrit>ed 
real  estate,"  going  on  to  describe  a  lot  in 
Deratur,  Ala.  Tbat  Emily  P.  Jones  Joined 
with  "tlie  undersigued"  S.  P.  Ryan  In  making 
the  deed  to  the  80  acres  to  Austin.  That  "as 
a  further  consideration  for  the  conveyance 
of  said  land  the  said  Chas.  H.  Austin  has 
sold  and  delivered  to  the  said  Emily  P.  Jones, 
Aunle  Lou  Jones,  and  Frank  Jones  the  vari- 
ous articles  of  personal  property  useful  to 
nld  parUes,  of  the  value  of  1188.23,  and 


further  executed  his  notes,  of  date  April, 
1894,  payable  six  and  twelve  months  after 
the  date  thereof.  In  the  sum  of  $61.75  and 
|100,  respectively."  The  bill  goes  on  to  aver 
that  the  solicitors  who  assumed  to  represent 
complainant  and  her  brother  In  the  ci^  court 
proceedings  were  employed  by  their  mother, 
whose  Interrats  were  adverse;  that  the  land 
in  question  was  not  the  homestead  of  said 
Emily  P.  Jones,  she  having  abandoned  It 
several  years  previously  and  having  Joined 
In  the  conveyance  to  Austin;  that  appellee's 
brother  had  not  lost  one  of  his  hands;  tbat 
Ryan  was  Induced  to  qualify  as  guardian 
solely  for  the  purpose  of  rushing  this  pro- 
ceeding through  the  court,  and  that  he  never 
performed  any  other  guardianship  funcOon; 
that  the  defense  made  to  snid  proceeding  by 
the  mother  and  the  guardian  was  merely 
ostensible,  and  guided  by  the  same  solicitors 
who  filed  the  bill;  that  the  said  goardian  nev- 
er received  nor  disbursed  any  funds.  It  Is 
further  averred  that  the  lands  thus  transfer- 
red in  exchange  to  Austin  were  unincumber- 
ed, but  that  the  house  and  lot  transferred  in 
exchange  by  Austin  and  wife  as  above  set 
forth  was  mortgaged  for  about  $800,  and  was 
afterwards  bought  In  under  a  foreclosure 
proceeding  for  the  amount  due  on  the  mort- 
gage, and  that  the  complainant,  nor  her  guard- 
Ian  for  her,  had  ever  received  any  personal 
property  or  money  from  this  transaction,  and, 
the  mortgage  having  absorbed  the  house 
and  lot,  complainant  had  obtained  nothing  of 
value  from  this  proceeding  by  which  her  prop- 
erty bad  been  swept  from  her  without  her 
knowledge  or  consent ;  that  by  reason  of  the 
unfounded  statements  in  the  bill  and  their 
admission  In  the  collusive  answer  the  court 
was  misled  as  to  the  homestead  character  of 
the  lands  and  the  necessity  for  a  sale;  that 
the  court  was  further  misled  and  imposed 
upon  In  tbat  the  fact  that  the  said  house  and 
lot  were  Incumbered  was  nowhere  disclosed 
to  the  court,  otherwise  the  court  would  never 
have  sanctioned  the  said  exchange;  that  all 
of  Austin's  negotiations  for  this  80  acres  of 
land  were  carried  on  with  appellee's  mother, 
who  had  no  other  resources  than  this  80 
acres  and  another  unproductive  tract  of  40 
acrea,  worth  about  $200,  together  with  the 
scanly  wages  of  the  minor  brother  for  manual 
labor;  that  the  80  acres  thus  obtained  by 
Austin  had  an  annual  rental  value  of  $50, 
while  the  New  Decatur  lot  had  a  rental  value 
of  $10  to  $12  per  month.  Incumbered  with  a 
yearly  Interest  charge  of  $64,  as  well  as  In- 
surance and  taxes;  that  at  the  time  of  this 
transaction  appellee  was  away  from  home  at 
school,  and  knew  nothing  of  It,  and  was,  be- 
sides, entirely  Inexperienced  and  quite  igno- 
rant of  business  affairs;  tbat  upon  her  return 
a  few  months  later  she  lived  with  her  mother 
and  brother  In  the  house  for  some  time,  hav- 
ing nowhere  else  to  go,  and  being  subject 
to  her  mother's  behests;  that  she  was  with- 
out legal  advice  or  a  knowledge  of  her  right 
until  a  short  time  before  filing  this  bill ; 
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that  she  was  Ignorant  of  the  fact  that  said 
I^an  bad  aa  her  guardian  attempted  to  con- 
vey  her  intereat  In  said  land  to  Austin  until 
shortly  before  flllng  the  bill;  that  she  was 
Ignorant  of  the  existence  of  the  mortgage  on 
the  transferred  house  and  lot  until  threats 
of  foreclosure  were  made  in  1897^  that  the 
notes  for  flOO  and  161.25  were  executed  by 
Austin  to  her  mother  individually,  and  that 
the  $188.25  of  personal  property  mentioned  in 
the  report  of  sale  consisted  of  secondhand 
furniture,  odds  and  ends,  of  lees  value  than 
the  amount  named;  that  her  mother  was  an 
easy  mark  for  Imposture,  and  bad  traded  off 
one  of  Austin's  notes  for  a  valueless  patent 
right,  and  that  In  the  transaction  attacked 
die  had  been  Imposed  upou  by  Austin,  and 
that  appellee  had  never  herself  received  any 
thing  of  value  from  Austin ;  that  Austin  was 
In  possession  of  the  lands  from  the  time  of 
sale  to  1895,  and  Lawson  Pepper  since  that 
time.  This  la  substantially  the  case  made 
by  the  bill.  The  appellants  demurred  to  the 
bill,  assigning  some  18  grounds,  all  of  which 
were  overruled  by  the  court  As  the  only 
points  insisted  upon  In  argument  by  the  ap- 
pellants as  Involving  error  are  raised  by  the 
answer  and  pleaa  filed  by  them  to  the  bill,  It 
la  not  necefflary  to  set  out  the  demurrers. 

The  answer  aa  amended  denies  that  Emily 
P.  Jones  was  Inveigled  Into  the  trade  with 
Austin,  and  avers  that  she  solicited  and  in- 
duced the  bargain,  and  that  In  the  tronaae- 
tlon  she  was  acting  for  herself  and  on  behalf 
of  the  appellee  and  her  brother;  that  Mrs. 
Jones  was  Informed  as  to  the  existence  of 
the  mortgage  upon  the  New  Decatur  lot,  and 
assumed  the  payment  of  the  same;  that  the 
said  mother  and  appellee  and  her  brother 
went  Into  the  possession  and  enjoyment  of 
the  bouse  and  lot  and  personal  property,  and 
occupied  the  house  for  over  three  yeare;  that 
the  proceeds  of  aald  notes  were  used  by  Mrs. 
Jones  for  the  benefit  of  herself  and  aald 
children;  that  none  of  these  things  have 
been  returned  to  aald  Austin,  nor  offered  to 
be  returned;  that  at  the  time  of  the  con< 
T^anee  to  Austin  by  Byan  and  Ifrs.  J<me8 
In  April,  1894,  the  appellee  waa  21  years  of 
Bgfit  and  that  within  six  months  thereafter 
she  was  bifonoed  of  the  trani^,  and  two 
years  later  of  the  existence  of  a  claim  of 
some  sort  on  the  New  Decatur  property,  and, 
further,  that  her  mother  and  brother  were 
paying  the  interest  on  the  claim;  that  the 
deed  made  Austin  and  wife  disclosed  the 
fact  of  the  mortgage ;  that  this  deed  waa  de- 
livered to  appellee's  mother  for  the  b«ieflt  of 
herself  and  children,  and  has  been  contin- 
uously in  the  possexston  of  the  family  ever 
aince,  and  that  a  cursory  examination  of  the 
deed  would  have  revealed  to  appellee  the 
facta  complained  of;  that  seven  years  elajn- 
ed  ftom  the  time  appellee  might  have  had 
this  Information  up  to  the  time  the  bill  waa 
filed;  that  the  lands  were  In  poor  condition 
when  Austin  took  pnsfcsslon;  that  he  fenced 
and  Improved  It,  and  after  beiug  In  poasee- 


sion  for  a  year  conveyed  the  same  by  war- 
ranty deed  for  a  valuable  consideration  to 
P^per,  who  had  made  substantial  Improve- 
ments-thereon;  that  no  complaint  had  been 
made  to  Austin  by  appellee  In  regard  to  aald 
transaction,  nor  anything  done  by  her,  until 
the  filing  of  the  bill,  after  allowing  the  lot 
to  be  tal£en  under  foreclosure  and  waiting 
until  the  right  of  redemption  had  expired; 
that,  If  appellee  had  ever  had  any  right  to 
ask  a  rescission  or  annullment  of  the  proceed- 
ing, she  had  forfeited  It  by  her  long  delay. 
The  appellants  Incorporated  in  their  answer 
two  special  pleas,  which  were  set  down  for 
hearing  on  their  aufficlency.  and  by  the  court 
held  insufhcient,  which  ruling  la  assigned  as 
error.  These  pleas  are  as  follows :  "(1)  That 
at  the  time  of  the  conveyance  of  the  lands 
Involved  In  this  suit  to  Ghas.  H.  Austin  by 
Emily  P.  Jonea  the  complainant  In  this  suit 
was  of  full  age;  that  aoon  thereafter,  during 
the  year  1804.  she  waa  Informed  by  her  moth- 
er, the  said  Emily  P.  Jones,  that  said  landd 
had  been  aold  to  aald  Ghaa.  H.  Austin  by  bar, 
and  that  the  c^mslderatlon  tber^r  In  part 
was  the  household  furniture  heretofore  men- 
tioned* and  the  bouse  and  lot  In  the  town  at 
New  Decatur,  Ala.;  that  the  complainant, 
being  In  possession  ixt  such  Information,  went 
Into  the  «iJoyment  and  Joint  occupancy  of 
said  proper^,  with  said  E^mlly  P.  Jones,  and 
contlnuM  therein  for  the  apace  of  8  or  more 
years  without  expressing  any  dissent  or  dis- 
satisfaction to  the  said  Ghas.  H.  Austin  or 
bis  grantee;  that  no  proceedings  were  bi- 
stltuted  by  the  complainant  to  annul  or  cancel 
said  deed  of  conveyance  until  July  20,  1901, 
more  than  seven  years  aft^  the  date  of  sold 
transaction;  that  no  return  or  offer  to  re- 
turn any  portion  of  aald  consideration  paid 
by  Ghas.  H.  Austin  for  the  Ifutd  Involved  In 
this  suit  has  been  made  1^  tbe  complainant, 
or  any  one  for  her;  that  within  about  18 
m<HithB  after  tbe  purchase  of  aald  lands  by 
Obas.  H.  Austin  be  sold  and  conveyed  the 
same  to  Lawam  Pepper,  one  of  the  defend- 
ants herein,  for  a  valuable  consideration,  and 
without  any  notice  <m  the  part  of  satd  Law- 
son  Pepper  of  tbe  rl^ts  of  said  complainant; 
and  that  the  said  Lawson  Ifepfter,  In  Igno- 
rance of  tbe  rights  of  said  complainant,  has 
erected  valuable  and  permanent  Improve- 
ments upon  said  landa.  (2)  For  further  plea 
In  this  behalf  these  defendants  say  that  the 
lands  Involved  in  this  suit  constituted  the 
homestead  of  the  said  Thomas  P.  Jones. 
Emily  P.  Jones,  Annie  Lou  Jonea,  and  Prank 
Jones  at  tbe  time  of  his  death,  and  that  tbey 
were  in  the  actual  possession  thereof  as 
such  homestead;  that  the  aald  Tbomaa  P. 
Jones  ^ed  In  tbe  year  1877,  leaving  surviv- 
ing him  his  widow,  Bmlly  P.  Jones,  and  his 
mltwr  children,  the  complainant  In  tbla  suit 
and  her  brother  Frank  N.  Jones;  that  no 
dower  In  satd  lands  or  any  part  thereof  bas 
been  assigned  to  said  widow,  the  said  Emily 
P..  and  that  at  the  time  of  bis  death,  nor 
aince  bis  death,  did  or  has  said  Khnlly  P. 
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Jones  owned  anj'- separate  estate  at  all,  or 
any  interest  In  any  lands,  except  her  doww 
fntrawst  In  ttie  said  lands  owned  the  said 
Tbomas  P.  at  the  time  of  tale  death;  that 
the  deed  executed  hy  the  said  Bmlly  P.  to 
the  said  Chas.  H.  Austin  conveyed  to  blm  all 
her  rights.  Interest,  and  claim  te  and  to  the 
land  Involred  In  this  snit/and  that  nnder 
said  deed  he  mtered  Intotbepossearion  there- 
of; and  that  hla  alienee,  the  said  Lawson  Pep- 
per, Is  now  In  possessim  of  said  lands, 
claiming  and  holding  SDch  possession  and 
ownership  thereof  under  the  deed  executed  to 
hhn  hy  the  said  Chas.  H.  Anstln." 

The  eridence  snbmitted  by  the  appellee, 
complainant  In  the  conrt  below,  supported 
the  sobfltantial  aTcnnents  of  the  bill  as  to 
tiie  ftcts  as  hn^abore  set  out,  and  we  see 
no  reason  to  disturb  the  finding  of  the  conrt 
Iwlow  as  to  the  facta,  which  was  favorable  to 
the  eonplalnaat;  a  decree  beli^  rendered 
granting  the  reUef  prayed  for,  and  twiaetiis 
the  lands  to  be  sold  and  the  proceeds  Inoa^ 
Into  oonrt  to  await  farther  orders  in  respect 
to  the  cmflrmatlon  of  said  sale  and  the  dls- 
trlbntfon  of  the  mxmey.  The  chancellor.  In 
his  opinion  accompanying  the  decree,  as  to 
the  respecflve  rights  of  the  parties  iqion  such 
dlstrlbtitlon,  makes  the  following  statement: 
*'The  mly  right  acquired  by  Anstln  was  the 
dower  right  of  Hr&  Jones,  and  bis  vendee 
will  be  protected  sccordlngly  1^  the  decree 
of  the  conrt  The  complainant  Is  entitled  to 
a  decree  condemning  the  land  to  sale  (as  it 
oannot  be  eqnltebly  divided  without  a  sale) 
and  awarding  her  one-half  of  ttie  proceeds 
remaining  after  a  deduction  from  them  of 
the  value  of  her  mother's  life  estate  In  one- 
third  of  the  proceeds  of  the  whole,  and  to  a 
decree  for  tme-thlrd  of  the  rente  against 
Anstln  and  Pepper,  respectively,  according 
to  the  time  they  occupied  the  land." 

It  will  be  noticed  that  tbe  first  plea  does 
not  doiy  that  tbe  conv^ance  was  made  to 
Austin  without  complainant's  knowledge,  con- 
sent, or  anthority;  and  while  It  avers  that 
complainant  soon  tiiweafter  was  Informed  by 
her  mother  of  the  sale  of -the  lands  to  Austin 
In  consideration  of  the  fnmlture,  eta,  and  the 
boose  and  lot  In  New  Decatur,  and  being 
possessed  of  this  Information  she  went  Into 
tbe  Mijoyment  and  Joint  occupancy  of  the  said 
property,  and  continued  therein  for  three  or 
more  years,  without  expressing  any  dissent 
or  dissatisfaction  to  Bald  Austin  or  his 
grantee,  It  Is  nowhere  averred  that  this  was 
done  with  knowledge  of  the  existence  of  the 
mortgage  upon  said  house  and  lot,  or  with 
knowledge  that  Byan,  acting  for  her  as  guard- 
Ian,  had  J<rined  In  the  conveyance  of  tbe  lands 
to  Austin.  Nor  Is  it  averred  tbat  she  had 
any  knowledge  of  the  subsequent  sale  to 
Pepper  and  hla  erection  of  "valuable  and 
permnnent  improvemente  upon  said  lands." 
The  ruling  of  the  court  below  on  this  plea 
was  without  error.  Knowledfte  of  the  acte 
In  questl<m  must  have  been  brought  home  to 
one  before  he  can  be  held  to  have  ratified 


them  or  even  acquiesced  In  them.  The  plea 
can  hardly  be  said  to  ahow  acquleacaice  even. 
" 'Batlflcation*  and  'acqulescaice*  are  not 
synonyma.  The  latt^  Is  but  testimony  to  be 
considered  In  determining  the  foctum  vel 
non  of  the  former.  It  is  only  when  such 
silence  or  acqulescmce  beotnnes  the  btoAa,  or 
authority,  on  which  anotbs  parts  with  some- 
thing valuable^  or  Incnxa  a  liability,  that  the 
doctrine  applies.  The  doctrine  Is  that  In  aixih 
case  tbe  party  la  estopped  to  assert  the 
truth,  because  Ito  assertion  would  work  a 
fraud  on  him  whose  ocmdnct  had  Iwen  In- 
flnoiced  by  such  slloice  or  acquiescence." 
Moore  v.  Boblnson,  02  Ala.  637,  646.  And  on 
page  547  of  the  aame  case  we  quote :  "Acqui- 
escence Is  not  necessarily  ratification,  though 
evldoice  tcndbig  to  prove  It.  To  acquiesce  Is 
to  forbear  oppoaltlon  or  complaint  To  rat- 
ify Is  to  make  valid,  to  confirm.  We  frequent- 
ly acquiesce  wlthoat  approving."  Tbe  plea 
Calls  to  aver  tbat  Austin  relied  upon  appel- 
lees silence,  and  her  occupancy  of  the  prop- 
erty, when  he  entered  upon  tbe  farm  lands 
exchanged  QierefOr,  or  that  P^rper  was  plac- 
ing any  reliance  therenpon,  or,  In  t&ct,  that 
the  appellee  was  looked  to,  considered,  or 
MHisnlted  In  tbe  matter  at  all,  and  catalnly 
the  evidence  falls  to  totlmato  any  thing  of 
tbe  kind.  Surely  appellee  could  not  have 
acquiesced  In  tbe  acte  of  8.  P.  Ryan  without 
bdng  Informed  as  to  tbem,  and  It  Is  not 
averred  In  the  plea  tbat  her  mother  was 
acting  eitber  as  the  authorized  or  asRumed 
agent  of  the  appellee  In  making  said  trnusfer, 
and  in  the  absence  of  some  such  relation  of 
principal  and  agent,  express  or  assumed, 
there  was  nothing  for  appellee  to  ratify.  The 
plea  avers  tbat  appellant  bad  not  returned  or 
offered  to  return  any  of  the  property  or 
effects.  This  was  not  Incumbent  upon  her,  as 
she  was  not  shown  to  have  herself  received 
any  thing  of  substantial  value  from  Austin. 

We  find  no  error  In  the  record,  and  the 
decree  appenled  from  will  be  affirmed. 

Affirmed. 

HATIALSON,  ANDERSON,  and  DEN80N, 
JJ.,  concur. 


MARX  T.  ELY. 
(Sapreme  Court  of  Alabama.  May  15.  1906.) 

1.  Frauds,  Statute  oi^SumoiKROTOtMxji- 

OBANDTTU. 

An  InBtrament  reciting  that  the  one  by 
whom  it  was  signed  guarantied  to  a  certain 
other  person  the  indebtedness  of  a  certain  de- 
cedent, and  reciting  that  the  signer  was  to  re- 
ceive a  certain  per  cent,  of  the  amount  col- 
lected in  consideration  of  the  gunranty,  vroM  not 
obnoxiona  to  Code  1896.  S  21.^2.  requiring  all 
promises  to  answer  for  the  debt  of  another  to 
be  evidenced  by  a  memomndum  expressing  the 
consideration  and  subscribed  by  the  par^  to 
be  charged. 

2.  Evidence  — Best  BJvidbncb  —  Wbitimos— 

PBBLIH  IN  ABIES  TO  ADMISSION   Of  SbCOND- 

ABT  Evidence. 

There  was  no  error  in  excludiag  exhil)ii8 
atteched  to  a  dcvoaltlon,  which  were  copied. 
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where  it  Aid  not  appear  that  flie  ori|Aiials  could 
npt  have  been  obtamed. 
(Ed.  Note. — For  cases  in  point,  iea  voL  20, 

Cent.  Dig.  Evidence.  §  600.] 

8.  GuABANTT— Action— IsflUBS. 

In  an  action  on  guaranty,  qQestions  as 
to  fraud,  or  misrepresentation  could  not  be  rais- 
ed hi  the  absence  of  a  idea  thereof. 

4.  Tbial— Inbtbuctionb. 

In  an  action  on  a  contract  whereby  de- 
fmdant  guarantied  the  payment  to  plaiiitiEF  of 
an  indebtedness  of  a  decedent,  a  requested  in- 
stnictlon  that  if  plaintiff  accepted  a  certain  sum 
of  money  In  settlement  of  his  claim  "by  and 
without  the  consent  of  the  defaodant"  was  prop- 
erly refused  aa  unintelligible. 

5.  QUABANTT— DiaOBABOE  OW  OuAXANTOB. 

Where  defendant  guarantied  to  plalntilf 
the  payment  of  an  IndeDtednees  of  a  decedent, 
the  acceptance  by  plaintitt  of  a  portion  of  the 
claim  as  a  payment  thereon  with  knowledge  and 
consent  of  defendant  did  not  dtscbarge  defend- 
ant 

&  Same— Keuedies  ot  Cbeditob— GoifDirions 
Pbecedent. 

Where  defendant  guarantied  the  payment 
of  an  indebtedness  of  a  decedent,  it  was  not  req- 
uisite to  the  creditor's  right  to  recover  to 
show  that  the  estate  of  the  decedoit  had  been 
adjodged  inaolTent. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; John  C.  Anderson,  Judge. 

"Not  officially  reported." 

Action  by  M.  My  against  J.  Marx.  From 
a  jadgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

Tbe  guaranty  sued  on  in  this  case  was  In 
the  following  words:  "I  hereby  guarantee  to 
M.  Ely,  tbe  Indebtedueas  of  Ralph  Smltb, 
deceased,  for  about  $03.70.  I  am  to  receive 
26  per  cent  of  tbe  amount  collected  In  con- 
sideration of  this  guarantee.  This  Hay  7, 
1901.  [Signed]  J.  Marx."  To  the  complaint 
defendant  filed  a  number  of  pleas,  among 
tliem  plea  12.  The  defendant  avers  that  the 
guaranty  sued  on  is  invalid  and  nonenforce- 
able,  in  that  it  is  obnozious  to  subdivision 
3  of  section  2152  of  tbe  Code  of  Alabama  of 
1896. 

The  defendant  requested  the  following 
charges,  which  tbe  court  refused:  "If  tbe 
Jury  believe  from  the  evidence  that  Marx 
guarantied  to  If.  SSy  the  Indebtedneea  of  the 
said  Balpb  Smltb  to  tbe  amount  of  f63.70 
upon  representation  made  by  said  Ely  Qiat 
said  Smltb  owed  blm  that  amount,  and  If 
said  Smltb  did  not  In  fact  owe  said  Ely  said 
amount  of  $68.70,  but  only  owed  said  Ely 
the  sum  of  $5(^  tbe  Juiy  should  find  a  verdict 
for  defendant."  Charge  A:  "If  tbe  Jury  be- 
lieve that  there  waa  no  debt  of  163.70,  then 
Ely  cannot  recover,  and  you  should  rmder 
a  verdict  for  tbe  defendant"  Charge  B:  "If 
the  Jury  believe  that  there  waa  a  mlar^ 
resentation  of  the  amount  due  hy  Smltb  to 
Ely,  you  should  raider  a  verdict  for  the  de- 
fendant" Charge  D:  "If  the  jury  believe 
that  Ely  accepted  912.60,  paid  him  by  Wil- 
liams, th»i  he  dlsdiarges  Marx  and  tbe 
defendant  Is  entitled  to  a  verdict"  Charge 
E:  "If  tbe  Jury  believe  that  M.  Ely  accepted 
112.50  In  full  payment  of  the  debt,  he  thereby 


released  Marx,  then  you  should  render  a  ver- 
dict for  defendant"  Charge  F:  "If  the  jury 
believe  from  the  evid^ice  that  he  accepted 
$12.60,  he  thereby  released  Marx  from  his 
debt,  then  you  should  rmder  a  verdict  for 
defaidant"  Charge  3:  "If  the  Jury  believe 
from  the  evidence  that  M.  Ely  accepted  $12.50 
In  settlement  of  hla  claim  against  the  estate 
of  Ralph  Smltb  by  and  without  the  conseut 
of  the  defmdant  Marx,  this  operates  to  dis- 
charge said  Marx,  as  guarantor,  and  the  Jury 
could  find  a  verdict  In  favor  of  the  defend- 
ant" Charge  6:  "Tbe  court  charges  tbe  Jury 
that  there  la  no  evidence  In  this  case  to  show 
the  estate  of  Ralph  Smith,  deceased,  was 
adjudged  to  the  Insolvent  by  any  proceed- 
ings of  tbe  probate  court  of  Marengo  county. 
Ala.,  and  the  JU17  should  find  tbelr  vodict 
In  favor  of  tbe  defoidant"  Charge  6: 
"7%ere  is  so  evldttice  in  tbla  case  that  the 
estate  of  Ralph  Smltb  was  Inaolvwt,  and 
the  Jury  must  find  thdr  vradlct  In  favor  of 
the  defendant" 

Abrahams  &  Simon,  for  appellant  Ed- 
ward J.  Glider,  for  appellee. 

DOWDELL,  J.  Tbe  guaranty  sued  on  was 
in  writing  signed  by  the  defendant  and  ex- 
pressed the  consideration.  This  was  a  com- 
pliance with  section  2152  of  the  Code  of  1896, 
and  the  demurrer  to  the  defendant's  plea  No. 
12  was  therefore  properly  sustained.  Boiling 
V.  Mnncbus.  66  Ala.  661. 

There  was  no  error  in  excluding,  on  the 
plaintllTs  motion,  tbe  exhibits  attached  to 
the  deposition  of  tbe  witness  Williams. 
These  exhibits  were  copies,  the  originals  of 
which  were  the  best  evidence,  and  it  was  not 
shown  that  such  originals  could  not  have 
been  obtained  and  produced  In  evidence. 

There  was  no  plea,  setting  up  the  defense 
of  fraud  or  misrepresentation,  and  no  such 
issue  In  the  case.  Consequently  written 
charges  No.  4^  A,  and  B,  predicated  on 
the  theory  of  misrepresentation  and  fraud, 
were  properly  refused. 

Charge  No.  3,  If  for  no  other  reastm,  was 
properly  refused  as  being  unintelligible.  This 
charge  says  If  Ely  accepted  $12.50  In  fettle- 
meat  of  his  tiaim  "by  and  without  the  con- 
sent of  the  defendant";  that  la,  with  and 
without  tlie  consent  of  tbe  defendant  If 
be  did  It  with  tbe  consm^  of  tbe  defendant 
then  It  would  not  operate  to  discbarge  the 
defendant  from  bis  liability. 

Charge  No.  6  was  an  invasion  of  tbe  iffov- 
ince  of  tbe  Jury.  Moreover*  there  was  erl- 
dmce  tendli^  to  ahow  that  tbe  estate  of 
Ralph  Smltb  was  tnaolvent 

The  acceptance  by  the  plaintiff  of  $12.60 
from  WllUams,  merely  as  a  pajrment  on  the 
note,  would  not  operate  to  discharge  13ie  de- 
fendant^ Marx,  from  his  liability  as  grantor. 
Obarge  D  was,  tiierefore,  properly  refused. 

was  evidence  from  which  the  Jury 
might  Infer  that  tbe  acceptance  by  the  plain- 
tUf  of  the  $12.50  waa  with  tbe  knowledge 
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and  omseiit  of -tbe  defeoidant,  and.  If  so,  such 
acceptance  wonld  not  bare  dlacbaiiged  tbe  de- 
fendant from  tbe  liablUty  to  the  plaintiff 
m  tbe  goaranty.  Gha^  B),  reqnested  by 
the.defoidant,  was  therefore  misleading  and 
was  properly  refused. 

It  was  not  necessary  to  tbe  plaintiff's 
right  of  recovery  to  prore  that  tbe  estate  of 
Balph  Bmlth  haA  beoi  adjndged  Insolvent 
Charge  No.  B,  reqnested  tbe  defendant, 
.vas  properly  refused. 

Charge  T  Is  vagne  and  uncertain,  and  for 
this  reason.  If  no  other,  was  propwly  refosed. 

Affirmed. 

WHAKOJY,  a  J.,  and  HABAL80N  and 
DENSON,  JJ^  concur. 


SIH8  V.  BTATa 
(Sopreme  Court  of  AlBhsma.    BCay  IT,  190G.) 

1.  Rapb  —  iNTracoTiBfln  wtth  Girl  umoeb 

FOCBTKEN— INDICTMEHT— SDITICIENCT  . 
Under  Code  18&6,  S  M47,  making  carnal 
knowledee  of  a  girl  under  14  a  felony,  and  sec- 
tioD  54%,  making  carnal  knowledge  of  a  gin 
vnr  10  yean  and  ander  14  a  misdemeanor, 
an  Indictment  chai^iv  carnal  knowledge  of  a 
girl  under  14  is  uncertain  as  to  the  crime 
charged  and  Insufficient  to  support  a  conviction. 

2.  Cbihinai.  Law— Fobmkb  Jbopabdt— iHarr- 

nCIEHT  INDIOTMERT.  ,  ^ 

Jeopaidy  does  not  arise  on  an  indictment 
Insufficient  to  support  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law.  I  312.] 

3.  JUDQES  —  SuPEBNUMraABT  jDnOl— VALID- 

rxT  OP  Statute. 

Tbe  act  creating  the  oSSoo  of  supernu- 
merary jndge  is  constitutional. 

[Bd.  Note.— For  cases  In  point,  see  voL  29, 
GenL  Dig.  JuAgee,  I  4T.J 

4.  IHDICTMENT— QUASUINCI — GBOnRnS. 

Under  Code  1896,  i  5629,  declaring  that  no 
objection  can  be  taken  to  an  indictment  on 
any  ground  going  to  the  formation  of  the  grand 
jury,  except  that  the  Jurors  were  not  drawn 
in  tiie  presence  of  tbe  officers  designated  by 
law.  the  failure  of  the  jury  commissioners  to 
take  the  special  oath  required  by  section  4977 
w  not  cause  for  quashing  the  IndictmenL 

(Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  §  481.] 

5.  JUBT— QaABHINO  VbNIBE— G BOUNDS— FaiL- 
UBE  or  JUBT  COMMISSIONEES  TO  TAKE  OaTH. 

Failure  of  the  jury  commissioners  to  take 
tbe  special  oath  prescribed  by  Code  1896,  ft 
4997,  is  no  ground  for  quashing  the  special 
venire,  in  tbe  absence  of  any  chaise  of  fraud 
in  the  drawlne. 

6.  Rape  — Cabnal  Knowunas  of  IirrAnr— 
Evidence. 

Iq  a  prosecution  for  carnally  knowing  or 
abnnng  a  fraaale  under  10  years  of  age.  it 
w&a  not  error  to  permit  tbe  mother  of  the  child 
to  testify  that  the  child  seemed  exdted  and 
looked  as  if  she  bad  l>een  crying. 

[Ed.  Note.— For  cases  In  point,  see  vol.  4&, 
Cent  Dig.  Rape,  S  66.] 

7.  Cbiminal  Law— EJViDENOB— Eelevahct. 

In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  10  years  of  age.  In 
wbiefa  the  plaoe  of  the  alleged  crime  was  nn- 
Aspnted,  evidence  that  tiie  mnd  at  this  jdaca 


was  like  the  mod  «  defmdantfs  tRMuers  was 

admissible. 

[E!d.  Note.— For  cases  In  point,  see  vol.  X4, 
CeuL  Dig.  Criminal  Law,  {  76i3.1 

8.  Saxb— Attempt  to  Bbibe  Witness. 

In  a  prosecution  for  crime,  evidence  that 
defendant's  father  tried  to  get  witness  to  offer 
a  witness  for  tbe  state  money  to  leave  the 
vicinity  was  not  admissitde,  without  proof  that 
defendant  procnred,  knew  of,  ta  consented  to 
his  father's  action. 
0.  Saue. 

In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  10  years  of  age,  tes- 
timony that  a  short  time  before  the  allied 
offense  defendant  caraed  and  abused  witness 
and  struck  her  with  a  stick  of  wood  waa  Ir- 
relevant and  prejudidal. 

10.  Withess'es— Rbdibeot  Examination 
Where,  in  a  criminal  prosecution,  defend- 
ant showed  by  crosa-examlnation  of  one  of  the 
state's  witnesses  that  on  the  night  after  tbe 
alleged  offense  witness  left  tbe  state  and  was 
gone  a  month,  it  was  permissible  for  the  state 
on  redirect  examination  to  show  why  the  wit- 
ness went  away. 

[Bd.  Note. — For  cases  In  point,  see  voL  SO, 
Cent.  Dig.  Witnesses.  H  1000-1002.] 

11.  Cbiuinal  Law— TsiAL— Punishment  ox 
Witness  fob  Contempt. 

It  is  tbe  right  and  duty  of  the  court  to 
maintain  its  dignity,  preaerve  an  orderly  proce- 
dure, and  punish  offenses  against  it,  and  the 
action  of  a  witness  in  becoming  voluntarily 
intoxicated  and  appearing  on  the  witness  stand 
with  a  bottle  of  liquor  in  bis  pocket  Is  offen- 
sive both  to  tbe  order  and  dignity  of  the  court 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1534.] 

12.  Same— AppEAiy— Exceptions  to  Chaboe. 
When  an  exception  is  taken  to  a  part  of 

the  oral  charge,  the  part  excepted  to  must  be 
bad  as  a  whole,  or  the  exception  is  aoavailing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  «  2025.] 

18.  Same— Tbiai^Inbtbuctions. 

It  is  not  error  to  refuse  retjueeted  charges 
which  have  been  sabstantially  given. 

[E!d.  Note. — For  casea  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  I^w,  §  2011.] 

14.  Same. 

Charges  incorrectly  stating  the  evidence 
are  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  fi§  1979-1987.] 
Its.  Same— Aboumbntativb  Instbuctions. 

In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  10  years  of  age,  a  re- 
quested instruction  that  evidence  that  the  pri- 
vate parts  of  prosecutrix  looked  as  if  they  had 
been  pinched  was  not  direct  evidence  that  they 
had  been  injured,  and  that  the  testimony  of 
prosecutrix  that  her  private  parts  were  not  in- 
jured was  direct  and  entitled  to  more  weight, 
was  argumentative  and  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8S  1959.  I960.] 

16.  Rape— Cabnal  Abcse  of  Infant. 

In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  the  age  of  10,  instruc- 
tions that  if  the  jury  believed  that  defendant 
attempted  to  have  intercourse  with  prosecutrix, 
and  there  was  an  injury,  however  slight,  to 
her  sexual  organs,  or  abuse  of  them,  thou^ 
there  was  no  penetration,  defendant  was  gnilty, 
were  proper. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  {  7.] 

Appeal  from  Circuit  Court,  Walker  County; 
A.  H.  Alston,  Judge. 
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"To  be  offlclally  reported." 
Walter  Sims  was  convicted  of  crime,  and 
uppeals.   Reversed  and  remanded. 

Tbe  defendant  was  Indicted  for  carnal 
knowledge  or  abuse  in  attempting  to  carnally 
know  a  girl  under  10  yean  of  age.  To  tbe 
Indictment,  after  certain  preliminary  motions 
had  been  made,  and  considered  and  oTerruled 
by  the  court  the  substance  of  whldi  suf- 
ficiently appear  in  tbe  (pinion,  the  defend- 
ant interposed  tbe  following  plea:  "Comes 
tbe  defendant,  and  for  plea  to  the  indictment 
In  this  cause  says  that  he  has  been  put  upon 
trial  heretofore,  on,  to  wit,  tbe  19tb  day  of 
March,  1905.  In  the  circuit  court  of  Walker 
coun^,  on  a  good  and  sufficient  indictment, 
in  words  and  figures  aa  follows:  'State  of 
Alabama,  Walker  County:  Clrcutt  Court, 
Spring  Term,  1906.  Tbe  grand  jury  of  said 
county  charge  that  before  tbe  finding  of  this 
Indictment  Walter  Slma  did  carnally  know, 
or  abuse  In  tbe  attempt  to  carnally  know,  Ida 
Fowler,  a  girl  under  tbe  age  of  fourteen  years, 
against  the  peace  and  dignity  of  tbe  state  of 
Alabama'— together  with  tbe  indorsements 
thereon.  And  tbe  foregoing  Indictment  was 
for  tiie  same  offense  on  which  he  is  now  be- 
ing tried,  and  that  on  raid  trial  on  said  in- 
dictment the  defendant  says  that  the  Jury 
had  been  impaneled  and  sworn,  and  that  evi- 
dence had  been  Introduced  by  tbe  state,  and 
the  jury  bad  been  charged  with  bis  trial,  and 
without  bis  consent  and  without  any  pressing 
necessity  said  jury  was  discharged  without 
rendering  a  verdict  Wherefore  defendant 
soys  that  he  ought  not  be  put  on  trial  and  in 
jeopardy  again  for  this  same  offense.  Where- 
fore asks  that  he  be  dlsdiarged  from  said 
cause."  Duly  verified.  The  solicitor  demur- 
red to  this  plea:  "(1)  Because  said  plea 
shows  that  the  Indictment  set  out  therein  is 
for  a  different  offense  to  that  charged  against 
the  defendant  in  this  cause.  (2)  Because  the 
plea  sbows  that  the  Indictment  set  out  there- 
in Is  void.  (8)  Because  said  plea  fails  to 
show  that  tbe  defendant  bas  been  placed  In 
jeopardy  for  the  commission  of  tbe  crime  now 
(diarged  against  him  In  the  indictment  In 
this  case."  The  court  sustained  the  de- 
murrer. The  other  facts  nece^ry  to  an  un- 
derstanding of  tbe  opinion  sufficiently  appear 
therein. 

The  state  requested  the  court  to  give  the 
following  written  charges,  wbich  request  the 
court  granted :  "(1)  I  charge  you,  gentiemen 
of  the  jury,  that  if  you  believe  from  all  tbe 
evidence  and  beyond  all  reasonable  doubt 
that  the  defendant  attempted  to  have  car- 
nal knowledge  with  Ida  Fowler,  and  at  the 
time  defendant  attempted  to  have  carnal 
knowledge  with  her,  she  was  under  the  age 
of  10  years  of  age,  and  that  there  was  an  In- 
jury, though  slight,  to  her  sexual  organs, 
caused  by  tbe  defendant  In  his  attempt  to 
have  carnal  knowledge  with  Ida  Fowler,  then 
you  should  find  the  defendant  guilty.  (2)  I 
charge  you,  gentlemen  of  the  jury,  that  If  you 


believe  beyond  a  reasonable  doubt,  after  con- 
slderii^  all  of  tbe  evidence  In  this  case,  that 
any  part  of  tbe  sexual  organs  of  Ida  Fowler 
were  abused  by  the  defendant  In  an  attempt 
to  have  sexual  Intercourse  vrtth  Ida  Fowler, 
and  that  Ida  Fowler  at  tbat  time  was  under 
10  years  of  age,  then  you  should  convict  the 
defendant.  (3)  I  charge  yon,  gentlemen,  that 
it  Is  not  necessary  that  there  should  be  an 
actual  penetration  of  the  sexual  organs  oC 
Ida  Fowler  by  the  defendant  In  his  attempt 
to  have  carnal  knowledge  of  Ida  Fowler;  but 
if  you  believe  beyond  a  reasonable  doubt,  af- 
ter weighing  and  considering  all  tbe  evidence 
in  tbis  case,  tbat  tbe  defendant  attempted 
to  have  carnal  knowledge  with  Ida  Fowler, 
and  in  such  attempt  be  abused  or  Injured  tbe 
inner  or  outer  part  of  Ida  Fowler's  sexaal 
organs,  then  yon  should  convict  Uie  defend- 
ant" 

The  defendant  requested  the  court  to  give 
tbe  following  written  charges,  which  the- 
court  refused:  "(38)  The  court  charges  the 
jury  that  in  tbis  case  the  evidence  of  the 
state  shows  tbat  the  only  signs  on  the  sexual 
otgans  of  Ida  Fowler  were  that  her  private 
parts  looked  a  little  red,  and  this  evidence 
alone  would  not  justify  you  in  convictli^ 
the  defendant.  (14)  The  court  charges  tbe 
jury  that  tbe  only  evidence  In  this  case  of 
injury  to  tbe  sexual  organs  of  Ida  Fowler  Is 
tbat  her  private  parts  looked  a  little  red,  and 
this  Is  not  sufficient  to  support  a  conviction 
under  tbis  Indictment "  "(2^  I  charge  yon, 
gentlemen,  tbat  fbe  evidence  on  the  part  of 
tbe  state  that  the  private  parts  of  Ida  Fowler 
looked  red  like  tbey  bad  been  pinched  is  not 
direct  evidence  that  the  sexual  oi^ns  of  Ida 
Fowler  had  been  injured,  and  tbat  the  evi- 
dence of  Ida  Fowler  herself  that  her  sexual 
organs  were  not  Injured  is  direct  evidoice, 
and  Is  entitled  to  more  weight*' 

There  was  a  convlctlcm  and  sentence  to  the- 
penitentiary  for  a  period  of  10  years. 

McCuIIom  &  Leltb,  Gray  &  Coleman,  and 
James  J.  Ray,  for  appellant  Massey  Wllsour 
Atty.  Gen.,  for  tbe  State. 

DOWDEIili,  J.  Hie  demurrer  to  the  de- 
fendant's plea  of  former  jeopardy  was  prop- 
erly sustained.  The  Indictment  set  out  In 
this  plea,  on  which  it  Is  alleged  that  the  for- 
mer Jeopardy  Is  predicated,  shows  on  Its  face 
tbat  It  was  Insufficient  to  support  a  judgment 
of  conviction.  In  Oakley  v.  State,  135  Ala 
15,  33  Soutb.  23,  It  was  said  of  a  similar  in- 
dictment that  It  was  bad  because  It  did  not 
charge  whe  her  the  person  assiulted  was  over 
or  under  10  years  of  age,  and  therefore  fail- 
ed to  show  whether  the  defendant  was 
charged  under  section  5447  of  the  Code  of 
1890  as  for  a  felony,  or  under  section  5448  of 
tbe  Code  of  1896  as  for  a  misdemeanor. 
Jeopardy  will  not  arise  on  an  Indictment  la- 
sufilcient  In  law  to  support  a  judgment  of 
conviction. 

The  act  creating  tbe  office  of  Bupernmiier- 
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ary  judge  was  held  In  Whatley  t.  State  (Ala.) 
39  Sontfa.  1014^  Dot  to  be  uncoDfitltntlonftl. 

Therefore  the  objection  of  the  defendant 
based  on  the  supposed  unconstltntlonallty  of 
the  act  tras  without  merit. 

The  motion  to  quash  the  Indictment  con- 
tained five  grounds,  but  we  need  only  refer 
to  the  fifth  ground,  as  this  was  the  only  one 
attempted  to  be  proTen.  In  support  of  this 
ground,  the  defendant  Introduced  In  evidence 
a  copy  of  the  oath  of  office  and  the  dueling 
oath  taken  and  subscribed  by  one  of  the  com- 
missioners. This  was  all,  except  a  statement 
that  no  other  oath  was  on  file  In  the  office  of 
the  probate  Judge;  the  theoi^  of  the  defend- 
ant being,  and  such  la  the  Insistence  In  ar- 
gument, that  the  oath  required  by  section 
4077  of  the  Code  of  1806  was  not  taken  by  the 
commissioners.  If  it  be  conceded  that  there 
was  an  omission  or  failure  on  the  part  of 
tbe  connmiBsloners  to  take  the  prescribed 
oath,  this  wonid  fnmlsh  no  sufficient  ground 
for  quashing  the  Indictment  Section  5269, 
Cr,  Code  1896.  See  Spraggins  v.  State,  189 
.4.1a.  93,  35  South.  1000.  The  motion  to  quash 
tbe  Indictment  was  properly  overruled. 

A  similar  motion  was  made  to  quash  Hie 
special  venire;  that  Is,  that  ^e  jnry  commis- 
sioners failed  to  take  the  oatn  prescribed  In 
section  4977.  The  same  evid«ice  was  offered 
that  was  offered  on  the  motion  to  quasb  the 
indictment  The  re^ar  Jurors  forming  a 
part  of  tbe  special  venire  were  drawn  by  the 
Jury  commissioners,  no  fraud  Is  charged  In 
the  drawing,  and  the  commissioners  are  the 
officers  designated  by  law,  and  whose  duty 
It  Is,  to  draw  the  Juries  for  the  term  of  the 
court  We  cannot  see  that  a  failure  to  take 
tlw  prescribed  oath  should  luTalldate  a  subse- 
qnent  act  regularly  done  In  the  performance 
of  a  dn^  required  by  statute.  The  purpose 
of  tbe  oath  prescribed  Is  to  impress  and  en- 
Jtrin  upon  the  commissioners  the  faithful  per- 
formance  of  their  'duty  In  drawing  Juries,  and 
It  is  not  pretended  that  the  commissioners  did 
not  faithfully  perform  their  duty.  There  was 
no  error  In  overmllng  tbe  motion.  See 
dragging  t.  State,  supra;  section  4007,  Cr. 
Code  1S9S. 

There  was  no  uror  in  permitting  Mm. 
Fowler,  tbe  mother  of  the  child  alleged  to 
have  been  assanlted,  to  testify  as  to  the  time 
of  the  alleged  asaanlt,  although  the  date  fixed 
by  flie  witness  was  different  from  that  fixed 
by  the  dilld.  who  bad  previously  testified  In 
the  case.  The  Jury  might  have  found  that 
Hie  diild  was  mistaken  in  the  time  die  fixed. 
TbBte  was  no  pretense  fliat  tibere  was  but 
tile  one  asaanlt.  Nor  was  there  any  error  In 
permitting  Mrs.  Fowler  to  testify,  against  the 
nbjection  of  the  defendant,  that  Ida  Fowler, 
the  gfrl  allied  to  have  been  assaulted,  seem- 
ed errjited  and  looked  like  she  had  been  cry- 
ing. On  this  point  the  cases  of  Gassenbeimer 
7.  State,  52  Ala.  317,  and  Johnson  v.  State, 
17  Ala.  623,  have  been  departed  from  In  the 
later  cases  of  Hainswortb  t.  States  136  AJa. 


13,  34  South.  208.  and  Tagert  t.  State  (Ala.) 

30  South  29S.. 

The  place  of  the  alleged  crime  was  undi!<- 
puted,  and  It  was  competent  to  prove  that 
mud  on  the  trousers  of  the  defendant  corre- 
sponded with  the  mud  at  the  place  where 
the  offense  was  said  to  have  been  committed. 
It  was  a  circumstance,  however  slight,  proper 
for  the  consideration  of  the  Jury  as  tending 
to  show  that  the  defendant  had  been  at  the 
alleged  place;  and  to  this  end  It  was  permls- 
sible  for  the  witness  to  testify  that  the  mud 
on  the  defendant's  pants  resembled  the  mud 
at  the  place  of  the  alleged  crime. 

The  court,  against  the  objection  of  the  de- 
fendant permitted  the  witness  F.  W.  Walker 
to  testify  ithat  J.  W.  Sims,  tbe  fattaer  of  the 
defendant  tried  to  get  tbe  witness  to  offer 
the  state's  witness  Morgan  fSO  to  leave  Cor- 
dova; tbe  purpose  being  to  get  this  witness 
away,  so  that  he  might  not  testify  in  tbe  case. 
It  was  not  shown  tbat  this  was  done  by  tbe 
procurement  of  tbe  defendant  or  with  his 
knowledge  or  consent  In  Ibts  ruling  the 
trial  court  was  in  error. 

We  fall  to  see  any  relevancy  In  the  testi- 
mony of  tiie  witness  Mrs.  Brazil  as  to  the  de- 
fendant's cursing  and  abusing  her  and  strik- 
ing her  with  a  stick  of  wood,  a  short  while 
before  the  time  that  it  was  said  the  offense 
charged  in  the  Indictment  was  committed. 
Such  evidence,  it  could  well  be  said,  might 
have  a  tendency  to  create  a  prejudice  in  the 
minds  of  the  Jury  against  the  defendant 
There  was  no  connection  between  the  offenso 
charged  and  the  treatment  by  the  defendant 
of  the  witness  as  testified  to.  This  evidence 
should  not  have  been  admitted.  FonvUle  T. 
State,  91  Ala.  30,  8  South.  688. 

The  defendant  on  the  cross-examination  of 
tbe  state's  witness  Morgan,  having  called 
for  statements  by  the  witness  that  the  wit- 
ness on  the  nlgbt  after  tbe  alleged  offense 
was  committed  ran  away  from  Cordova  and 
went  to  Louisiana,  where  he  was  gone  a 
month  aud  was  brought  back  by  tbe  sberiff, 
It  was  permissible  for  the  state  to  show  on 
redirect  examination  of  this  witness  why  be 
went  away. 

It  Is  the  right  and  duty  of  the  court  in  the 
administration  ot  tbe  law  to  maintain  its 
dignity,  and  to  this  end  exercise  Its  power 
to  preserve  an  orderly  procedure,  and  to  pun- 
ish for  an  offense  against  It  For  a  witness 
who  has  been  summoned  to  testify  In  a  case 
in  court  to  voluntarily  put  himself  under  the 
influence  of  liquor,  and  to  hare  In  bis  pock- 
et a  bottle  of  whiBky  when  be  goes  on  the 
witness  stand  to  testify,  Is  offensive  both  to 
tbe  order  and  dignity  of  the  court  Tbe 
court's  action  toward  the  witness  Davis  was 
within  Its  discretionary  power,  and  there 
was  nothing  In  It  prejudicial  to  tbe  rights 
of  the  defendant 

When  an  exception  is  taken  to  a  part  of  tbe 
oral  charge  oC  the  court  the  portion  so  ex- 
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cepted  to  mnet  be  had  as  ■  whole;  else  tbe 

exception  Is  iiDaTalllDg. 

Wrltteo  charges  2  and  3,  refused  to  the  de- 
fendant, find  sabstantial  duplicates  In  several 
of  tbe  manjr  charges  given  by  the  court  at 
the  defendant's  reguest,  and  for  Uils  reason, 
if  no  other,  were  properly  refused. 

Charges  13  and  14.  refused  to  the  defend- 
ant. Incorrectly  stated  the  erldence.  There 
was  evidence  by  Mrs.  Fowler  that  the  priv- 
ate parts  of  Ida  were  not  only  red,  as  If  they 
bad  been  pinched,  bat  appeared  to  be  bruised. 
Tbe  father  of  tbe  child  testified  that  her 
private  parts  looked  like  they  had  been 
"masked."  These  diarges  were,  therefoie, 
properly  refused. 

Charge  22  was  misleading  and  otherwise 
faulty,  and  was  properly  refused.  Charge 
23  was  the  general  affirmative  charge  to  find 
for  the  defendant  There  was  evidence  tend- 
ing to  support  the  Indictment,  and  the  charge 
was  properly  refused. 

There  was  no  error  In  giving  written  char- 
ges 1,  2,  and  3,  requested  by  the  state.  These 
charges  correctly  stated  the  law.  For  the 
errors  pointed  out,  the  Judgment  must  be  re- 
Tersed,  and  the  cause  remanded. 

Reversed  and  remanded. 

WEAKLEY,  a  J.,  and  HARALSON  and 
DENSON»  33.»  ooncor. 


HARRIS  V.  STATE. 

(Sopreme  Oonrt  of  Alattama.    May  19,  1906.) 

Habeas  Cobpus— Abbbst  uitdbb  Bequisitioh 
Wabbart— Idbntitt  of  Pkbson  ABBEsnn— 

E  VI DERCB— SdFFICIBMCT. 

On  an  application  for  a  writ  of  habeas 
corpus  for  the  dfscliarge  of  petitioner  from  the 
custody  of  an  officer  holding  him  under  a 
warrant  issued  by  the  Governor  of  the  state  on 

a  reqnlsition  from  the  Governor  of  Tennessee, 
the  petitioner  testified  that  be  was  not  the  per- 
son mentioned  in  the  requisition  and  extradi- 
tion papers  under  which  he  was  restrained  by  an 
officer  from  Tennessee,  and  that  he  had  not 
been  In  Tennessee  since  1903.  He  did  not 
otherwise  deny  the  charge  for  which  he  was 
being  extradited.  The  officer  from  Tennessee 
testified  to  tbe  identity  of  the  petitioner  and 
that  be  bad  been  seen  in  Tennessee  in  1903. 
Held,  that  the  oonrt  did  not  err  In  refusing 
to  discharge  petithmer. 

Appeal  from  Criminal  Cour^  Jefferson 
Ooouty ;  D.  A'.  Greene,  Ju^e. 

"Not  officially  reported." 

A[q;»llcatlon  by  Phelan  Harris  for  a  writ 
of  habeas  corpus  for  his  discharge  from  the 
custody  of  an  ofllcer  holding  petitioner  on  a 
warrant  Issued  by  tbe  Governor  of  the  state 
on  a  requisition  trom  tbe  Governor  of  an- 
other state.  From  an  order  refusing  to  dis- 
charge the  petitioner,  he  appeals.  Affirmed. 

Charles  Dencgre,  for  appellant.  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  Tbe  appeal  in  this  case 
is  prosecuted  from  an  order  of  the  Judge  of 
the  criminal  court  of  Jefferson  coun^  refus- 


ing to  discharge  the  appellant  on  a  vrrit  of 
habeas  corpus.  The  appellant  was  arrested 
and  held  in  custody  by  an  officer  of  the  law 
on  a  warrant  issued  by  the  Governor  of  tbe 
state  of  Alabama  on  a  requisition  from  tbe 
Governor  of  the  state  of  Tennessee.  The 
only  question  presented  Is  a  question  of  tlie 
Identity  of  the  petitioner  for  the  writ  with 
the  person  named  In  the  warrant. 

Tbe  petitioner,  testifying  in  his  own  be- 
half, stated  that  he  was  not  the  party  or 
person  mentioned  In  the  requisition  and  ex- 
tradition papers,  under  which  he  was  re- 
strained of  his  liberty  by  the  said  J.  T.  Hunn 
as  an  officer  from  the  state  of  Tennessee,  and 
that  be  had  not  been  In  the  state  of  Ten- 
nessee since  March  or  April,  19U3.  The  said 
J.  T.  Hunn  testified  to  tbe  identity  of  the 
petitioner,  and,  furthermore,  that  he  bad 
seen  blm  in  Memi^ds,  Tenn.,  In  March,  190& 
It  will  be  observed  that  tbe  petitlcmor  did 
not  deny  the  accusation  or  charge  for  which 
he  was  being  extradited,  except  as  above  set 
out  The  only  question,  therefore,  was  one 
of  Identity  of  person,  and  on  tbe  above  evi- 
dence, as  set  forth,  Ibe  court  refused  to  dis- 
charge the  petitioner;  and  we  aro  not  pre- 
pared to  say  that  the  court  committed  any 
error.  The  wder  appealed  from  will  ha 
afflrmed. 

Afflmied* 

WEAKLEY,  O.  J.,  and  HARALSON  and 
SIMPSON,  33^  concur. 


POSEY  V.  OAMBLB  et  aL 
(Supreme  Court  of  Alabama.    May  10,  100ft.) 

L  JuooifENT— Rks  JnniCATA. 

One  of  two  defendants  In  an  action  for 
conversion,  they  having  filed  a  joint  plea  of 
not  gnilty,  Is  nnalFected  by  a  judgment  in  a 
former  action  by  plaintiff  against  tbe  oth^ 
defendant,  adjudging  the  title  to  be  In  plaiotlC. 
2.  Sales— pBOPErsTT  HELn  Advbbsblt  bt  AK- 

OTIIEB. 

A  sale  of  personalty  by  one  daimliq;  title 
to  It  is  void  as  against  one  at  the  time  htddins 
it  adversely. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  43) 
Cent  Dig.  Sales,  f  28.1 

8.  TaovER— Damages. 

The  highest  marlcet  price  between  the  time 
of  the  conversion  and  the  trial  may  be  awarded 
as  damages  in  an  action  of  trover. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Conversion.  $$  200-272.] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  S.  L.  Brewer,  Judge. 

"Not  officially  reported." 

Action  by  Octavia  G.  Poe^  against  J.  OL 
Gamble  and  anothw.  From  an  adverse  Judg- 
ment, plaintiff  appeala.  BeTmed  and  re- 
manded. 

This  was  an  action  against  the  appellees 

In  trover  and  conversion,  claiming  damages 
for  the  conversion  of  two  cows,  one  calf,  and 
ei£^t  bead  of  hogs.  Tbe  defendants  Inter- 
posed jointly  the  plea  of  the  gmeral  lasns 
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T6  tbe  plM  ot  0,1m  Gamblo  the  plaintiff 
died  tbe  following  replication:  "That  the  tl- 
ti*  to  tbe  property,  so  far  as  O.  L.  Gamble  la 
omcerned,  baa  already  been  adjudicated  by 
this  court  at  tbe  last  term  th»eof.  A  ooi^ 
of  said  Jndgmait  la  hereto  attached  marked 
'Exhibit  A.'  and  made  a  part  hereof,  and  the 
property  inTOlTed  In  his  salt  la  a  part  of  the 
prcq)er^  sned  for  In,  and  recovered  for  in, 
said  jndgmfflit,  and  tbe  title  to  this  property 
was  adjudicated  to  be  in  tibia  plaintiff  by  said 
Jodgment  A  copy  of  the  summons  and  com- 
plaint la  hereto  attached  marked  'Exhibit  B/ 
iod  made  a  part  hereof,  and  plaintiff  vran 
tiiat  the  title  to  the  property  involved  In  this 
tnlt  was  involved  In  said  salt,  and  said  Judg- 
ment determined  and  adjudicated  the  title  to 
be  In  this  plaintiff  to  tbe  property  Involved  in 
this  salt."  Exhibits  A  and  B  are  set  out.  and 
Aow  a  ault  for  damages  for  the  conversion 
of  two  cows,  one  calf,  and  eight  head  of  hogs. 
Tbe  plaintiff  Is  of  the  same  name  as  appellant 
here.  Tbe  defendants  are  Q.  McDaff  Gamble 
and  O.  L.  Gamble.  Tbe  Judgment  entry 
diown  a  finding  by  tbe  Jury  for  the  plaintiff 
as  against  the  defendant  O.  L.  Gamble  and 
Qie  Judgment  of  the  court  rendered  thereon. 
Defendant  Gamble  filed  demurrers  to  tbe  r^- 
Ucatlon,  which  were  overruled. 

TBie  plaintiff  requested  tbe  following  char- 
Htp,  which  the  court  refused:  Chai^  2:  "I 
charge  you  that  if  you  believe  the  evidence 
)d  this  case  your  verdict  wHI  be  In  favor  of 
ttie  plaintiff  as  against  tbe  defendant  O.  L. 
Gamble,  and  If  you  are  further  reasonably 
aatiafied  from  the  evidence  In  this  case  that 
the  title  to  the  property  Involved  in  this 
enlt  was  In  tbe  plaintiff  at  the  time  J.  C. 
Gamble  purchased  tbe  property  from  O.  L. 
Gamble,  then  yoar  verdict  should  be  for  the 
plaintiff  as  against  both  of  tbe  defendants." 
Charge  8:  "I  t^rge  you  that  tbe  defendant 
J.  C.  Gamble,  in  buying  tbe  property  from 
the  defendant  O.  I4.  Gamble,  got  no  better  ti- 
tle than  O.  Jj.  Gamble  bad,  and  that,  If  O.  L. 
Gamble  did  not  have  any  title  at  tbe  time  be 
lold  tbe  property  to  J.  O.  Gamble,  then  J.  O. 
Gamble  would  have  no  title,  and  if  tbe  title 
vaa  in  this  plaintiff  she  would  be  entitled  to 
a  mdlct  against  both  defendants."  Charge 
^:  "I  charge  you  that  in  assessing  the  value 
of  tbe  cotton,  if  you  find  for  the  plaintiff, 
jva  will  be  authorized  to  assess  tbe  property 
at  the  highest  market  value  proven  any  time 
BlDce  the  time  of  the  conversion  under  the 
conntln  trover."  ChargeO;  "The  courtchar- 
fH  tbe  Jury  that  If  you  are  reasonably  satis- 
fied from  the  evidence  that  J.  0.  Gamble  pur- 
chased the  property  in  controvert  from  O. 
1^  Gamble  while  It  was  in  the  possession  of 
plaintiff,  and  that  plaintiff  was  claiming  the 
title  to  the  property  at  that  time,  tbe  pur- 
chase conveyed  no  title  to  J.  C.  Gamble;  and 
if  you  are  further  reasonably  satisfied  from 
the  evidence  that  tbe  title  of  defendant  J.  C. 
Gamble  Is  based  on  such  purchase,  you  should 
Rnd  ttie  issue  In  favor  of  tbe  plaintiff  as 
tcahtst  J.  a  Gamble."  Charge  12:  The  court 
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charges  tbn  J1117  tliat  If  yon  ue  reaaonftUy 
sattofled  from  tbe  evldoice  that,  at  the  time 
the  propoly  In  qnestloii  In  this  case  waa  tak- 
en by  defondant  O.  L.  Gamble,  plaintiff  was 
In  poBseaaion  of  ttie  pn^wty,  dalmlng  It  u 
hers,  and  that  defendant  J.  O.  Gamble  haA 
bought  said  property  txom  defmdant  O.  L. 
Gamble  while  It  was  so  In  plalntlfTa  poesea- 
slon  and  claimed  by  h^,  and  O.  L.  Gamble 
took  the  property  from  plalntUTa  possessitHs 
In  pursuance  of  aaid  aale  by  him  to  aald  J.  O. 
Gamble,  and  It  mm  ddlvered  by  htm  to  said 
J.  O.  Gamble  In  porsuance  of  inch  aale,  then 
tbe  sale  to  J.  0.  Gamble  waa  cbampertms 
and  void,  and  J.  C.  Gamble  got  no  title  to 
the  property,  and  your  verdict  should  be  for 
the  plaintiff." 

The  evidence  tended  to  show  on  the  part 
of  Ibe  plaintiff  that  tbe  property  sued  for  was 
plaintiffs  property;  that  It  was  in  her  lot, 
and  she  was  claiming  title  to  It;  and  that 
while  she  was  away  O.  L.  Gamble  sold  same 
to  J.  C.  Gamble,  went  to  tbe  plaintiffs  lot, 
took  the  property  therefrom,  and  delivered 
it  to  J.  C.  Gamble,  who  refused  to  redelivw 
to  plaintiff,  and  In  whose  possession  the  prop- 
erty was  at  the  time  this  suit  was  begun. 
O.  L.  Gamble  claimed  to  have  bought  the 
property  from  his  father  before  the  sale  by 
him  to  J.  G.  Gamble^  There  was  a  motion  tot 
new  trial,  based  on  the  refusal  of  the  court 
to  give  certain  charges  and  on  tbe  failure  of 
tbe  verdict  to  properly  find  the  fiicta.  There 
was  Judgment  tor  defendant 

D.  H.  BIddle,  t&r  appellant   Ge<»rge  A. 
Sorrell  and  T.  Im  Bulger,  for  appellees. 

DOWDBLL,  J.  This  is  an  action  of  trorer 
and  conversion.  To  the  complaint  ttie  de- 
fendants filed  a  Joint  plea  of  not  guilty.  The 
plaintiff  filed  a  special  replication  to  this  plea 
as  to  the  defendant  O.  Ij.  Gamble.  On  tbls 
state  of  the  pleading,  as  made  by  tbe  parties, 
issues  were  Joined.  On  the  undisputed  evi- 
dence In  tbe  case,  under  tbe  Issues  as  made 
up,  tbe  plaintiff  was  entitled  to  the  general 
charge  requested  in  writing  against  the  de- 
fendant O.  L.  Gamble.  The  defendant  J.  C. 
Gamble  was  a  stranger  to  tbe  former  suit  set 
up  In  plaintlfTs  special  replication,  and  hla 
rights  were  therefore  unaffected  by  that  pro- 
ceeding. The  Issue  under  which  this  defend- 
ant's rights  were  to  he  determined  in  the  case 
was  that  raised  by  tbe  pl«i  of  not  guilty  filed 
to  tbe  complaint  On  this  issue  bis  right  in 
tbe  premises,  not  being  concluded  by  the  ad- 
judication In  the  former  suit  between  tbe 
plaintiff  and  tbe  defendant  O.  L.  Gamble, 
must  be  determined  on  the  evidence  in  this 
trial;  and,  tbe  evidence  being  in  conflict  as 
to  the  title,  the  question  becomes  one  for  tbe 
Jury,  and  the  court  therefore,  properly  re- 
fused tbe  general  charge  requested  by  the 
plaintiff  as  to  tbe  defendant  J.  G.  Gamble. 

The  doctrine  that  tbe  conveyance  by  one 
claiming  title  to  property  which  is  held  ad- 
versely by  another  is  void  as  to  such  adverse 
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htdder  Is  too  wen  settled  to  call  for  citation 
of  anthorltieB.  If  the  title  to  tbe  property  ta 
question  was  In  the  plalntltC  at  tiie  time  of 
the  sale  and  dellTery  of  it  1^  tbB  defendant 
O.  L.  Gamble  to  the  defendant  J.  G.  Gamble 
then  the  plaintiff  was  entitled  to  recover  as 
to  both  defendants.  Charges  requested  by 
the  plaintiff  predicated  on  these  facts  were 
proper  charges. 

Tbe  measure  of  damages  In  actions  of  tro- 
ver and  conversion,  where  the  property  Is 
not  restored  to  the  owner,  is  the  market  value 
of  the  property  at  the  time  of  the  conversion, 
and  tbe  Jury  may  assess  the  highest  market 
value  at  any  time  from  the  date  of  the  con- 
version to  the  time  of  the  trial.  4  MaySeld's 
Dig.  Bubd.  18,  p.  998,  S  216  et  seq.  Tbe  fifth 
charge  requested  i)y  ttie  plaintiff  correctly 
stated  the  law  and  should  have  been  given. 

What  we  have  said  sufficiently  points  out 
the  errors  committed  in  the  refusal  of  charges 
requested  by  the  plaintiff,  without  dealing 
with  them  in  detail,  and  will  sufficiently 
serve  as  a  guide  on  another  trial  of  the  case. 
For  the  errors  indicated  the  Judgment  will 
be  reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 

WEAKLEY,  O.  J.,  and  HARALSON  and 
SIMPSON,  JJ.,  concur. 


PENSAOOtiA,  A.  &  W.  R.  CO.  v.  BIG 
SANDY  IRON  CO.  et  al. 
(Supreme  Court  of  Alabama.    May  17,  1906.) 

ApFEAX.  and  EBROB— ItECOBD— Gbgarization 
OP  Triai.  Court. 

Where  the  record  fails  to  show  the  or- 

fanization  of  the  trial  court,  the  appeal  will 
e  dismissed. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  SS  2282,  2283.] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

"To  be  officially  reported.** 

Action  between  the  Pensacola,  Alabama 
&  Western  Railroad  Company  and  the  Big 
Sandy  Iron  Company  and  others.  From  a 
Judgment  in  favor  of  the  Iron  company  and 
others,  the  railroad  company  appeals.  Ap- 
peal dismissed. 

Pitts  &  Pitts,  for  appellant  Augustus 
Bennen  and  W.  P.  McCrossln,  for  appellees. 

DENSON,  J.  It  cannot  be  gainsaid  tliat. 
"since  this  court  acts  on  the  transcript  alone, 
tbe  latter  must  show  all  the  facts  essential 
to  Test  tha  court  wltta  Jurisdiction  to  bear 
the  canse."  Therefore  it  must  affirmatively 
appear  In  the  transcript  that  there  was  a 
properly  organized  trial  court  hy  which  a 
lawful  Judgment  conld  be  rendered.  Mc- 
pherson T.  Wiggins  (Ala.;  April  28,  1906) 
40  South.  961;  2  Bncy.  of  PI.  &  Pr.  p.  265, 
(8),  and  authorities  in  note  2;  2  Cyc.  p. 
1033  (11^  and  authorities  in  notes  17  and  18. 
This  record  falls  to  show  the  organisation  oi 


ttie  trial  oonr^  and  the  wpefll  must  be  dis- 
missed. 
Appeal  dismissed, 

WEAKLEY,  C.  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


BIG  SANDY  IRON  CO.  v.  PENSACOLA,  A. 

&  W.  R.  CO. 
(Supreme  Court  of  Alahams.    Hay  17.  100&> 

Appeal  from  Chancery  Court,  Tuscaloosa 
County ;  Alfred  H,  Benners,  Ohaucellor. 

"Mot  officially  reported." 

Actlfm  between  the  Big  Sandy  Iron  CtHO- 
^any  and  tbe  Pensacola,  Alabama  &  Western 
Railroad  Company.  From  a  decree  In  favor 
of  the  railroad  company,  the  Iron  company 
appeals.   Appeal  dismissed. 

Smith  ft  Smith  and  W.  P.  McCrossin,  for 
ap^llant.  Pitts  ft  Pitts,  for  appellee. 

DOWDELL,  J.  The  transcript  fails  to  show 
any  organization  of  the  court,  and  on  tti6 
autlwrity  of  McPherson  t.  Wiggins  (Ala.) 
40  South.  961.  and  tbe  case  of  Pensacola, 
Alabama  &  Western  R.  Q>.  t.  Big  Sandy 
Iron  Co.  (decided  at  the  presedt  term)  supra, 
the  appeal  is  dismissed. 

WEAKLEY,  a  J.,  and  HARALSON  and 
DENSON,  JJ..  concur. 


PELHAM  V.  MILLER  et  aL 
(Snproae  Court  of  Alabama.    May  17,  1906.) 

ConBTS— JTT^niCTton— JuBiSDionoN  of  Per- 
son—Waives. 

Where,  after  an  action  of  ejectment  had 
been  transferred  from  the  law  and  equity  court 
of  a  coanty  to  the  circnlt  court  pursuant  to  an 
invalid  act.  defendant  took  no  ezceptimi  to  the 
denial  of  the  motion  to  discontinue  the  canse 
and  strike  It  from  the  docket,  but  filed  a  plea 
of  not  guilty  after  the  overruling  of  a  demnrrer 
to  the  complaint  and  proceeded  to  tri.il,  tlie 
circuit  court  had  Jurisdiction  to  enter  judfrmest ; 
it  having  jurisdiction  of  subject-matter,  and 
defendant  submitting  himself  to  its  jarisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  §3  147-151.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; A.  H.  Alston,  Judge. 

"Not  officially  reported." 

Ejectment  by  Mary  Miller  and  others 
against  John  Pelham,  From  a  Judgment  tor 
plaintiffs,  defendant  appeals.  Affirmed. 

Ledbeater  ft  Johnson  and  W.  G.  David- 
son, for  appellant  Bankhead  ft  Bankbead, 
for  appellees. 

SIMPSON,  J.  This  was  an  action  of  eject- 
ment (statutory),  commenced  in  lite  Walker 
county  law  and  cqalty  court  and  after- 
wards transferred  to  tbe  circuit  court  of 
Walker  county  under  an  act  which  attempt- 
ed to  repeal  the  original  act  estahlisliing 
said  law  and  equity  court  but  which  act 
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was  afterwards  declared  nnconstitotloniil. 
Norrell  t.  State  (Ala.)  39  South.  857.  After 
the  case  was  removed  Into  the  circuit  ccurt 
a  Judgment  by  default  was  taken  against  the 
defendant  (appellant),  and  on  motion  In  aald 
court  by  said  defendant  said  Judgment  by 
default  was  set  aside  and  the  case  restored 
to  the  docket  Subsequently,  when  the  case 
came  up  for  trial  In  the  circuit  court  the  de- 
fendant Interposed  a  motion  to  discontinue 
said  cause  and  strike  It  from  the  docket 
which  motion  was  overruled  by  the  court 
It  does  not  appear  that  any  exception  was 
taken  to  this  action  of  the  court  but  the 
defendant  filed  a  demurrer  to  the  complaint, 
which  was  overruled.  The  defendant  then 
filed  the  plea  of  "not  gnllty"  and  proceeded 
to  trial.  The  Jury  returned  a  verdict  for  tiie 
plaintiff,  and  Judgment  was  rendered 
tb««on. 

The  an>c11ant  contends  that  the  circuit 
court  had  no  Jurisdiction  to  try  the  case,  be- 
cause the  act  which  attempted  to  abolish 
fbe  law  and  equity  court,  and  transfer  casea 
therein  pending  to  the  circuit  court,  has  been 
declared  nnconstltatUmal.  The  court  holds 
tha^  as  the  circuit  court  has  Jnrlsdlctlon  of 
the  subject-matter  of  the  snlt,  the  defend- 
ant waived  his  rights  and  sobmlttod  himself 
to  the  Jnriadiction  of  the  court  In  this  case. 
2  Ency.  PL  ft  Pr.  p.  639;  Byrd  v.  McDanlel. 
26  Ala.  682.  S85;  Gager  v.  Gordon,  20  Ala. 
311.  844;  Aderhold  v.  Majae,  etc.,  of  Annls- 
ton,  09  Ala.  521,  623.  12  Sontta.  472;  Ex 
parte  Rice,  102  Ala.  6n,  675^  16  Sonth.  450. 

This  being  the  only  point  Insisted  on  by 
appellant,  the  judgment  of  the  court  la  af- 
firmed. 

TTSON,  ANDEBSON,  and  DENSO^.  JJ., 
concur. 


HcGONNELL  v.  ADAIR. 
(Supreme  Court  of  Alabama.    May  17.  1906.) 

1.  TBTAI^InSTBUOriONS— FOBIC    AKD  BSQUI- 
SITES. 

In  an  action  for  rent,  where  there  was  no 
oontroversT  in  regard  to  the  renting  and  tbo 
atnonot  of  rent  to  be  paid  and  the  only  con- 
troversy was  in  regard  to  the  defense  set  up  b; 
the  defendant,  an  Instruction  that  if  the  jnry 
do  not  beliere  the  evidence  they  must  find  for 
the  defendant  was  erroneous,  as  confused  and 
misleading. 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Gent  Dig.  Trial,  »  669-676.] 

2.  La:«dlobd  and  Tenant— Action  fob  Rent 

—I  SSTRUCnONS. 

In  an  action  against  a  sablessee  for  rent 
In  which  the  defendant  set  np  his  right  to  com- 
pensation on  account  of  interruption  of  hia 
basiness  by  the  tearing  down  and  rebuilding 
of  a  wall,  an  instruction  that,  If  the  plaintiff 

Sid  the  principal  lessee  a  sum  for  the  privi- 
je  of  making  the  wall,  this  was  evidence  of 
damage  to  the  part;  in  possession  was  errone- 

ODS. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  A.  A.  Coleman,  Judge. 
**To  be  officially  reported." 


Action  by  L.  ti.  McConnell  against  J.  B. 
Adair.  From  a  judgment  In  favor  of  defoid- 
ant  plaintiff  appeals.*  Beversed  and  re- 
manded. 

Lacy  ft  Lacy  and  J.  A.  Mitchell,  for  ap- 
pellant Ray,  Leltb  ft  Shephwd  aijd  Acufl 
ft  McCuIlon,  for  appellees 

SIMPSON,  J.  This  was  an  action  for 
rent  due  under  a  written  contract  in  which 
Judgment  was  rendered  In  favor  of  the  de- 
fendant, and  the  assignments  of  error  are 
to  certain  charges  given  by  the  court  and 
to  the  action  of  the  court  in  overruling  a 
motion  for  a  new  trial. 

The  first  assignment  of  error  is  to  the 
giving,  on  request  of  the  defendant  of  the 
wrlttMi  charge:  "If  the  Jury  do  not  believe 
the  evidence  in  this  case,  they  must  find  for 
the  defendant"  Tblg  Is  a  charge  which  has 
been  considered  by  this  court  several  times 
in  different  lights.  In  A.  O.  S.  R.  Go.  v. 
McAlptne,  80  Ala.  73,  the  evidence  was  with- 
out conflict  that  the  mare  had  been  killed 
by  the  railroad,  and  the  question  before  the 
Jury  was  whether  tbe  dcfeudaut  had  sus- 
tained its  contention  that  the  killing  was 
without  negligence.  In  regard  to  which  the 
burden  was  on  the  defendant  The  court 
had  given  the  general  charge  In  favor  of  the 
defendant  snd  this  court  said  that  It  was 
proper  for  the  court  to  charge  the  Jury,  on 
request  by  plaintiff,  that  If,  "under  the  facts 
and  circumstances  shown  In  evidence,  they 
did  not  believe  the  evidence  offered  by  the 
defendant  tending  to  acquit  Itself  of  negli- 
gence, then  a  verdict  may  be  found  as  to  the 
mare  for  the  plaintiff."  In  the  case  of 
Segara  v.  State.  86  Ala.  69,  5  South.  538,  the 
only  witness  on  the  part  of  the  state  was 
Impeached  by  contradictory  statements,  and 
this  court  held  that  It  was  proper  to  ^ve  the 
charge  that  "If  the  Jury  have  a  reasonable 
doubt"  of  the  truth  of  the  statements  of 
said  witness,  they  cannot  convict,  because 
"the  Jury  are  not  anthorized  to  find  the  de- 
fendant guilty  on  the  evidence  of  a  single 
witness  upon  _wliose  testimony  the  question 
of  guilt  depends.  If  they  have  a  reasonable 
doubt  of  the  truth  of  his  statements."  In 
the  case  of  Selbold  v.  Rogers,  110  Ala.  438, 
18  South.  312,  the  McAIplne  Case  was  fol- 
lowed, without  argument.  In  an  action  of 
trover,  as  "the  burden  was  on  the  plaintiff 
to  make  out  his  case  by  proof,  and.  if  the 
evidence  he  offered  In  that  behalf  was  not 
to  be  believed  by  the  Jury,  there  was  a 
failure  of  proof  entitling  the  defendant  to 
a  verdict  This  last  case  came  up  for  review 
and  was  modified  In  the  case  of  Koch  v. 
State,  116  Ala.  99,  22  South.  471 ;  this  court 
holding  that  In  that  case  such  a  charge  was 
properly  refused,  saying:  "The  charge  Is 
obscure,  Its  meaning  difficult  to  interpret 
snd  It  was  calculoted  to  confuae  and  mis- 
lead the  Jury," — and  going  on  to  say  that 
as  the  evidence  was  In  conflict  "the  Instruc- 
tion predicated  the  finding  of  the  defendant 
Digilized  byCjOOgIC 


420 


41  SOUTHBRN  BBPORTBIL 


(Ala. 


sot  faUt7,  iqiKm  ttie  Olsbelltf  tj  flw  Jmy 
of  the  defendant's  own  eTldenco^  as  wdl 
as  that  allfered  by  the  stata  Such  a  charge 
is  not  In  keying  with  the  weH-estahllshed 
procedaie  tat  the  proper  detwrninatlon  of 
the  IsBoes  In  a  cause  In  which  a  party  always 
InTltes  the  Jnry  to  beltere  anB  avonches  the 
truth  of  the  evidence  he  Introduces.  He  may 
not,  therefore,  In  an  Instmctloa  he  asks, 
predicate  a  verdict  In  his  favts'  npoa  a  dis- 
belief by  the  Jury  of  his  own  erldcDce."  Page 
lOS  of  116  Ala.,  page  478  of  22  South. 

In  the  case  now  under  consideration,  Ihore 
was  no  controversy  In  regard  to  the  testimony 
of  the  plaintiff  In  r^ard  to  the  renting 
and  the  amount  of  rmt  which  was  agreed 
to  be  paid.  The  only  controverey  was  In 
regard  to  the  defense  set  op  by  the  defend- 
ant, to  wit,  that  he  was  entitled  to  com- 
pensation on  acconid  of  the  Interruption  of 
his  business  by  the  tearing  down  of  the 
wall  and  rebuilding  It  A  charge  like  this 
would  be  meaningless  in  this  case,  as  it 
would  require  the  Jury  to  find  for  the  de- 
fendant, only  In  case  they  disbelieved  all 
the  evidence,  upoa  which  both  parties 
agreed,  abunt  the  renting.  If  It  was  Intend* 
ed  to  be  limited  to  that  evidence  in  which 
them  waa  a  conflict,  then  the  entire  defense 
would  be  swept  away,  leaving  the  rent  con- 
tract akme  and  entitling  the  plaintiff  to 
a  verdict  It  was  error,  then,  to  give  such 
charge  in  this  case,  and  there  are  few  cases 
In  whIfA  it  la  propw  at  all. 

The  court  erred  in  giving  the  jury  charge 
No.  8:  "If  the  Jury  believe  from  the  evidence 
In  this  case  that  the  plaintiff  paid  Qrlffin 
$50  for  the  privilege  of  making  the  walls, 
this  Is  evidence  of  damage  to  the  parly  In 
possession."  This  is  not  a  prop^  way  to 
prove  damage  to  the  defendant  The  court 
could  not  say  what  the  reasons  were  which 
Induced  Grlffln  to  receive  or  the  lessor  to 
pay  950  for  the  permission  to  build  the  wall. 
That  could  not  furnish  any  criterion  as  to 
what  damage  was  done  to  the  defendant 
who  waa  In  possession  as  sublessee  under 
OrUBn. 

It  is  unnecessary  to  pass  on  the  overruling 
of  the  motion  for  a  new  trial.  The  judg- 
ment of  the  circuit  court  la  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

WEAKLEY.  O.  J.,  and  DOWDBLL  and  AN- 
DERSON, JJ.,  concur. 


BOtTTHERN  RT.  CO.  T.  WEBB. 
(Snpreme  Court  of  Alabama.   May  10,  1906.) 
1.  OABBnEBS— SHiFUiirr  or  Ijvb  Stock— Ivoss 

— lilABILITT  or  CaBBIIE. 

Where  a  conBixnor  directed  the  agent  of  a 
fallwsj  ccnapany  in  writing  to  ship  hogs  to 


consignees  named,  and  a  blU  of  lading  was 
fumiihed  to  the  consignor,  naming  the  persona 
designated  by  the  ctHudgnor  as  coneignees,  and 
there  waa  no  change  in  the  oootract,  bat  the 
bogs  were  not  dellvoed  to  the  consignees,  but 
to  third  jMirties,  the  carrier  fa  liable  for  their 
value. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9, 
Cent  Dig.  Carriers.  H  918,  901] 

2.  Trial  —  Vebdict—Oomfobmitt  to  Flkau- 

INO. 

In  an  action  for  the  loss  of  hogs  shipped, 
where  the  verdict  awarded  damages  sllghuy  In 
excess  of  the  amount  claimed  in  the  complaint 
the  excess  will  be  referred  to  interest. 

Appeal  from  Circuit  Court;  Jackaon  Coun- 
ty; W.  W.  Haralson,  Judgei 

"Not  officially  reported." 

Action  by  L.  T.  Webb  against  the  Southern 
Railway  Company.  From  a  Judgment  In 
favor  at  plaintiff,  defendant  ai^teala.  Af- 
firmed. 

Humes  &  Speake,  for  ai^ellant  Yligll 
BonldiUf  for  appedlee. 

SIMPSON.  J.  This  waa  a  ault  tor  dam- 
ages fm  acconntof  the  failure  of  the  Southern 
Railway  Company  to  deliver  certain  hogs, 
whldi  were  shipped  from  Paint  Bock,  Ala, 
to  the  consignee  at  Atlanta,  Ga.  This  case 
was  btfore  this  court  on  a  former  ai^eal, 
and  the  pzlndples  of  law  which  govern  it 
were  then  folly  laid  down.  The  evidence 
shows,  without  conflict  that  the  consignor 
directed  the  ag>Hit  of  the  railway  company  at 
Paint  Rock  In  writing  to  ship  the  hogs  to 
Askew  8t  Mlxon  at  Atlanta,  and  a  bill  of 
lading  was  furnished  to  said  consignor,  nam- 
ing said  Askew  &  Ulxon  as  the  consignees. 
There  Is  no  evidence  to  show  any  change  in 
the  contract  and  it  Is  uncontrov^ted  that 
said  hogs  were  not  delivered  to  said  Askew 
&  Mlxon  at  Atlanta,  but  were  delivered  to 
the  Brady  Union  Stockyards. 

There  was  no  error  In  the  giving  of  the 
general  charge  In  favor  of  the  plaintiff,  as 
requested  in  writing.  Southern  Railway  Co. 
V.  Webb  (Ala.)  39  SoutlL  262. 

We  cannot  say  that  tlie  amount  of  the 
verdict  was  so  excessive  as  to  justify  this 
court  in  saying  that  the  trial  court  sfaoald 
have  granted  a  new  trial.  The  matters  going 
to  make  up  the  amount  of  the  damages  were 
for  the  Jury  to  consider.  Althou^  the 
amount  of  damages  Is  slightly  In  excess  of 
the  amount  claimed  In  the  complaint  the 
former  decisions  of  this  court  authorize  the 
reference  of  that  to  Interest  McWhorter  r. 
Standifer,  2  Port  519 :  Elliott  v.  Smith  &  Co. 
1  Ala.  74 ;  Kennedy  &  Merrltt  T.  Tonng,  2!t 
Ala.  663. 

The  Judgment  of  the  court  li  aflOrmed 

WEAKLBT,  a  J.,  and  TZSON  and  AN- 
DERSON, JJ.,  concur.  ' 
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POBTBR  T.  STATE. 
(Supreme  Coort  of  Alabama.  May  8,  1906.) 

1  {^nilNAL  Iil.W— APPBAL— BlOBT  TO  Bk- 

vnw. 

When  the  merito  of  a  case  are  not  passed 
npmi  on  an  umtal,  and  the  eaae  la  dismissed 
mx  acconnt  of  Uie  fiUlnre  of  some  technical 
requiremeiit,  the  party  may  prosecnte  a  second 
appeal  within  the  time  prescribed  by  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Lew,  8  2671.] 

2.  JUKT— Motion  to  Quabh  Venire. 

A  motion  to  quash  the  venire  in  a  criminal 
case  vraM  in  time,  wtiere  it  waa  after  the  defend- 
ant announced  that  he  was  ready  for  trial  be- 
fore anything  had  been  done  to  commence  the 
trial. 

[Ed.  Note. — For  eases  in  point,  see  toL  SI, 
Gent  Dig.  Jnry,  f  544.] 

t.  SaU— lUPARELIHO— JUBT  LiR. 

Whore  the  list  of  r^ular  Jurors  tor  tbt 
week  served  on  the  defendant  in  a  murder  case 
showed  that  certain  names  had  been  drawn,  but 
an  unsigned  indorsement  showed  that  they  were 
not  Bommoned,  not  having  been  foand  in  the 
coun^,  a  motion  to  qnaih  the  vanira  waa  prop* 
eriy  overruled. 
Anderaon  and  Dmaon,  J3u  dissentinf. 

Appeal  firom  Olrcnlt  Oonrt,  Shelt^  Oonnty; 
John  Pelluunt  Jndfe. 

"To  be  officially  reported.** 

George  H.  Porter  waa  convicted  of  murder 
In  the  second  degree,  and  appeals.  Affirmed. 

Defendant  was  Indicted  for  mnrder  In  the 
first  d^ree,  and  after  announcing  ready  for 
trial,  bat  before  the  trial  was  actaally  entered 
npon,  be  moved  to  gnash  the  venire  upon  the 
ground  tbat  the  venire  contained  the  name  of 
certain  Jurors  who  were  drawn  for  tbat 
wedc,  but  who  were  not  sommoned,  and  npon 
the  further  ground  that  the  venire  served 
npon  bim  was  not  signed  by  the  sheriff  of 
the  county.  The  evidence  showed  that  among 
the  list  of  regular  Jurors  served  upon  the 
defendant  as  having  l>een  drawn  and  sum- 
moned for  that  week  appeared  the  names  of 
William  Walton,  T.  J.  Davis,  and  William 
O.  Davis.  The  Indorsement  of  the  sheriff 
on  the  venire  showed  that  the  persons  whose 
names  appeared  on  the  regular  venire  bad 
"been  drawn  and  summoned,  except  William 
Walton,  T.  J.  Davis,  and  William  O.  Davis. 
The  return  showed  that  these  three  persons 
were  not  summoned,  not  having  been  fouod 
In  the  county.  This  return  and  Indorsement 
were  not  signed  by  any  one.  The  court  over- 
rnled  the  motion  to  quash  the  venire  and  put 
the  defendant  to  trial  upon  the  venire  that 
Iiad  been  served  upon  him.  He  was  convicted 
for  murder  In  the  second  degree,  and  ap- 
pealed. 

Brown  &  Leper  and  J.  W.  A.  Smith,  for 
appellant  Massey  Wilson,  At^.  Gen.,  and 
Borden  H.  Burr,  for  the  State. 

SIMPSON,  J.  The  defendant  was  convict- 
ed of  the  offense  of  murder  In  the  second 
decree.  Tbe  case  was  formerly  before  this 
court,  and  the  appeal  dismissed,  because  of 
the  failure  of  Uie  tranacrlpt  to  show  the 


Judgment  of  the  court  below.  It  la  insisted 
by  tbe  appellee  that  the  dismissal  of  tbe  ap- 
peal Is  conclusive  against  the  right  of  the 
appellant  to  proaecute  this  second  appeal  to 
this  court 

While  there  are  some  authorities  to  tbe 
effect  tbat  when  an  appeal  has  been  dla- 
mlssed  tbe  party  cannot  take  a  second  appeal, 
in  most  of  those  cases  the  facts  were  that  the 
appellant  himself  voluntarily  dismissed  bla 
appeal.  Without  subscribing  to  the  correct- 
ness of  those  cases,  even  to  tbat  extent,  we 
think  that  tbe  great  weight  of  authority, 
which  we  think,  also.  Is  in  consonance  with 
tbe  analogies  of  the  law,  sustains  tbe  prop- 
osition that  where  the  merits  of  the  case  are 
not  passed  upon,  and  the  case  was  dismissed 
on  account  of  the  failure  of  some  teclmlcal 
requirement,  the  party  may  prosecute  a  sec- 
ond appeal  within  the  time  prescribed  by 
law.  2  Bncy.  Pi.  &  Pr.  p.  367;  Groendyke 
T.  Huagrave  (Iowa)  99  N.  W.  144;  Roblnscm 
V.  Arkansas  L.  ft  T.  Co.  (Ark.)  81  3.  W.  009; 
E^rans  v.  State  Bank,  134  U.  B.  880*  10  Sup. 
Ct  498,  33  L.  Ed.  917. 

The  motion  to  quash  tbe  venire  was  made 
in  time.  Although  the  dtfendant  bad  an- 
nounced that  be  wag  ready  for  trial,  yet 
notblng  had  been  done  to  commence  tbe  trlaL 
Tbe  motion  to  gnash  the  venire  was  prop- 
erly overruled.  Although  the  three  names 
mentlotted  were  on  the  list,  yet  tbe  memoran- 
dum*  on  tbe  same  paper,  to  tbe  effect  that 
those  parties  were  not  found,  waa  a  sufficient 
notice  that  those  names  were  not  Included  In 
the  list  from  which  the  Jury  was  to  be  select- 
ed. This  waa  a  clear,  explicit  notice  tbat  thB 
names  were  not  included  in  the  venire,  and, 
while  It  Is  not  commended  as  a  proper  prac- 
tice, yet  "the  defendant  and  his  counsel  were 
not  misled  thereby."  The  objection  Is  tech- 
nical, but  not  meritorious.  Cole  v.  State,  105 
Ala.  80, 16  South.  762. 

The  copy  of  tbe  venire  served  iq>on  the  de- 
fendant la  not  required  to  be  signed  by  tbe 
sheriff. 

There  being  no  error  In  tbe  record,  tba 
Judgment  of  the  court  Is  affirmed. 
Affirmed. 

WEAKLEY,  0.  J.,  and  HARALSON,  TY- 
SON, and  DOWDELL,  JJ.,  concur.  ANDER- 
SON and  DENSON,  JJ.,  dissent,  on  tbe 
ground  that  the  defect  In  tbe  copy  ot  the 
venire  waa  substantiat 


NEAREN  V.  FARROW. 
(Supreme  Court  of  Alabama.  May  9,  lOOS.) 
ExEcxjTioN— Salb  —  SiTTiHa  AaiD>-<Monoiir 

BY  PUKCHASEB. 

Where  one  purchased  from  an  attachment 
defendant,  after  Issnance  of  tbe  attachment, 
and  before  tbe  venditioni  exponas,  and  after- 
wards purchased  at  the  sale  by  the  aheriS  while 
an  exemption  claim  and  conteat  w»e  pending, 
and  the  exemption  claim  waa  afterwards  dis- 
missed in  parsaance  of  a  compromise  between 
the  i^aintifl  and  defendant,  tha  furchaseTf  on 
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being  subatitated  for  defendant  u  the  aole  mOT- 
ant  therefor,  la  not  entitled  to  have  the  sole  and 
venditioni  exponas  wt  aaide. 

Appeal  from  Glrcnit  Court,  Manhall  Gonn- 
ty;  W.  W.  Hsralson,  Judge. 

"To  be  officially  reported." 

Attachment  proceedlntn  by  Zi.  P.  Nearen 
against  W.  T.  Lawson.  From  a  Judgment 
granting  a  motion  to  set  aside  a  sale  under 
tbe  attachment,  In  which  Thomas  L.  Far* 
row  was  substituted  for  defendant  as  sole 
movant,  plaintiff  appeals.  Reversed  and 
rendered. 

Street  &  Isbell,  for  appellant  John  A. 
Lusk,  for  appellee. 

SIMPSON,  J.  This  appeal  Is  taken  from  a 
judgment  of  the  circuit  court  granting  a 
motion  to  set  aside  a  sale  made  under  at- 
tachment and  venditioni  exponas.  Ttte  facts 
as  shown  by  the  record  are  that  on  Decem- 
ber 23.  1903,  Bald  appellant  sued  out  an  at- 
tachment against  certain  real  estate  of  W. 
T.  Lawson,  defendant  In  attachment  The 
attachment  was  levied  December  28,  1903, 
and  Judgment  rendered  and  venditioni  ex- 
ponas ordered  April  22, 1901;  service  having 
been  bad  by  publication,  as  the  defendant 
was  a  nonresident  The  venditioni  exponas 
was  Issued  May  B,  1904,  and  a  writ  of  fieri 
facias  Issued  at  the  same  time.  A  return 
was  made  August  30,  1904,  showing  that  the 
lands  were  sold  on  Jmie  IS,  1904,  at  which 
sale  the  firm  of  Farrow,  Bain  &  Go.  (of  which 
firm  the  appellee.  Farrow,  was  a  member) 
are  reported  as  puchasers,  and  the  return 
goes  on  to  state:  "The  purchasers  failed  to 
pay  the  purchase  mmey;  and,  there  being 
a  claim  of  exemptions  filed,  I  have  for  the 
above  reason  failed  to  make  deed  to  tbe  pur- 
chasers." The  claim  of  exemptions  was  fil- 
ed May  24,  1901,  and  contest  of  same  filed 
May  27,  1904.  This  claim  and  contest  re- 
mained on  the  docket  until  October  18, 190S, 
when  It  was  dismissed  on  a  written  author^ 
ity  signed  by  said  Lavratm  dated  September 
23,  1904,  and  It  was  In  proof  that  It  was  in 
consequence  of  a  compromise  by  "Vhich 
plaintiff  i»aid  defendant  Lawson  925. 

So  this  claim  and  contest  were  on  the 
docket  at  tiie  time  of  the  sale,  but  settied 
and  dismissed  for  a  conslderaticm  thereafter. 
On  the  17th  day  of  September,  1904,  the  mo- 
tion wag  filed  by  Lawson  to  vacate  the  levy 
of  the  attachment  and  execution  and  set 
aside  the  sale,  alleging  that  the  sale  was  not 
perfected,  as  shown  by  the  return;  that  af- 
ter the  levy,  and  before  the  sale  was  com- 
pleted, tbe  exemption  and  contest  were  filed; 
also  that  the  lands  levied  on  and  sold,  or 
attempted  to  be  sold,  had  been  procured  by 
defendant  under  tbe  homestead  laws  of  the 
United  States,  his  patent  dating  July  2, 
1904,  and  tbe  debt  in  question  having  been 
contracted  November  14.  1908.  On  October 
14.  IdOS,  said  motion  being  called  for  trial, 
and  the  plaintiff.  Nearen,  presenting  Law- 
son's  release  of  his  claim  of  exemptions  and 
asking  that  the  motion  ba  dismissed,  said 


Thomas  L.  Farrow  appeared  and  asked  to^ 
be  made  a  party  movant  to  said  motion, 
which  was  granted*  over  the  objection  of 
sfdd  Nearen;  the  record  stating  that  said 
Farrow,  "purchase-  from  W.  T.  Lawson," 
makes  hlms^  a  party.  Hie  record  goes  on 
to  state  that  it  was  shown  to  the  court  that 
said  lands  were  entwed  by  Lawson  nnder 
act  of  Congress  of  May  2^  1802  (12  Stat 
392,  c.  7S),  to  procure  homesteads,  etc.;  that 
final  proof  was  made  July^9, 1908,  and  patoit 
issued  July  2,  1904;  also  tbat  on  Febroary 
15,  1904,  said  Lawson  had  acAO.  and  conv^ 
ed  said  lands  to  said  Farrow,  who  has  been 
in  possession  ever  since,  all  ot  which  waa  ob- 
jected to.  Bnt  tbe  court  struck  out  the  name 
of  W.  T.  Lawson,  and  substituted  therefor 
that  of  Farrow,  and  granted  tiie  motion,  as 
shown  by  tiie  Judgment  entry  In  the  record 
dated  October  21,  U06,  from  which  tbis  ap- 
peal is  takoL. 

From  these  facts  It  will  be  noticed,  fii;^ 
that  Farrow  purchased  from  LamHm,  after 
the  issnanoe  of  the  attadmient;  and  before 
the  venditioni  expimaa,  and  before  the  filing 
of  the  ^emption  claim;  second,  that  anb- 
sequentiy,  and  while  the  exempti<m  claim 
and  contest  waa  poidlng  Farrow  purchased 
at  the  sale  made  by  tiie  sheriff;  third,  tbat 
said  Farrow  la  the  only  par^  now  seeing 
to  vacate  the  sale.  So  the  cmly  result  which 
would  follow  from  tiie  granting  of  the  mo- 
tion would  be  to  relieve  Farrow  from  paying 
the  purchase  money,  whldi  he  i^reed  to  pay 
by  bidding  at  the  sale  wltii  full  knowledge 
of  all  the  facts.  He  bought  the  land  with 
notice  ot  the  attachmoit  lien  on  It  and  then 
seems  to  have  made  the  effort  to  perfect  bis 
titie  by  purchasing  under  tiie  execution  and 
also  by  paying  to  have  the  exemption  claim 
dismissed,  and  then  to  have  conclnded  that  1^ 
reason  of  the  prohibition  by  section  2286^ 
Bev.  St  tJ.  S.  in.  8.  Comp.  St  1901,  p.  1388], 
of  the  sale  of  the  landa  of  a  homesteader  for 
a  debt  contracted  bef<ne  the  issuance  of  his 
patent  he  had  made  a  mistake  in  becoming 
a  purchaser  at  the  sale,  because  he  already- 
had  a  better  titie  than  he  could  get  at  tbat 
sale. 

When  to  all  this  there  la  added  the  fact 
that  this  motion  was  commenced  in  the  name 
of  Lawson  alone,  and  tiiat  he  was  stricbm 
from  the  record  as  movant  and  the  said  Far^ 
row  made  sole  party  movant  tiiua  making 
an  entire  change  of  parUu,  we  cannot  see 
how  tbe  appellee  could  have  any  standing  In 
court  to  claim  a  vacation  ot  the  sale.  TbA 
right  of  amendment  Is  limited  by  the  rule 
that  there  cannot  be  "an  entire  change  of 
parties,"  plabiticr  or  defendant  4  Mayfidd's 
Dig.  p.  44S,  $  164.  ^e  movant  at  any  rat^ 
did  not  bring  himself  within  the  principles 
of  law  which  authorize  a  vacation  of  a 
Judicial  sale.  Nuckols  v.  Mahon^  tS  Ala. 
212;  Goodbar  v.  Daniel,  88  Ala.  688,  7  Sontli. 
254, 16  Am.  8t  Rep.  76;  Thomas  v.  Olaaeuer, 
90  Ala.  537,  6  South.  158.  24  Am.  8t  Rep. 
830:  McLaughlin  v.  Bradford.  82  Ala.  481. 
2  South.  Slfi;  Shefley  v.  DaTl«i  eo  Ala.  &48w 
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The  judgment  of  fba  court  Is  mrorsed*  and 
H  judgment  wUl  be  here  raidered  dlimlMlng 
tbe  motion. 

Berened  and  rudeied. 

WEAKLBY,  a  J.,  and  HYBON,  and  AN- 
DBRSON»  JJ^  concur. 


BTALLINOS  et  aL  T.  6ILBRBATH. 
TStnmme  Gonrt  of  Alabama.   April  28,  1906.) 

1.  Appeax^Recobd— Bnx  of  Exckptions. 

That  tbe  rulings  on  a  motion  for  discon- 
tioaaoce  may  be  reviewed  on  appeal,  tbe  mo- 
tion, or  at  wart  the  groands  thereof,  and  an 
exception  to  the  mlinft  must  be  presented  bj 
t  bill  of  exceptions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error.  |  ^63.] 

2.  Judgment  —  GoHOLiTSiVRma  — •  MAmss 
Concluded. 

A  Jndcment  m  a  claim  of  oemptiona  In 

hvor  of  the  execntlon  defendant  la  conclnajve 
In  KD  action  for  wrongfol  selzare  nnder  the 
execution. 

3.  Appeal— Habuuss  Erbob— Tbial. 

Where  the  plaintiff  is  entitled  to  the  gen- 
eral affirmative  charge  on  a  proper  issue,  and 
the  verdict  Is  in  his  favor  on  that  issue,  error 
in  respect  to  that  iaane  Is  without  Injary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8. 
Cent.  Dig.  Appeal  and  Error,  8  4033.] 

4.  Jdstiobb  or  the  Pbacb— LiaBiLnr- Exb- 
CUTION— WBONonn:.  Levt. 

Where  a  constable  was  told  by  a  justice 
of  the  peace  to  levy  on  goods,  and  was  in- 
flaenced  thereby  and  made  a  wrongful  levy,  tbe 
Justice  was  liable  as  a  joint  tort-feasor,  whether 
ne  was  acting  In  the  capacity  of  joatlce  of  the 
peace  or  not. 

8i  Shebiffs  and  Constables  —  Liabilitt  — 
Sale  of  ExEitpr  Pbopertt. 
In  an  action  for  the  wrongfal  levy,  of  an 
execution,  where  the  property  sued  for  was  the 

Sroperty  of  plaintiff,  its  sale  after  the  filing, 
at  before  the  trial,  of  an  exemption  claim, 
was  conversion  by  the  officer  and  all  others 
who  aided,  assisted,  or  encouraged  him  in  mak- 
ing the  sale. 

6.  Justices  of  the  Peace— Liabilitt— Levy 
OF  ExEcunoB— Exempt  Propeett. 

Where  a  justice  of  the  peace  instructed 
a  constable  as  to  his  duty  to  sell  property  levied 
on,  the  jastlce  is  liable  for  the  wrongful  sale 
only  if  tbe  constable  was  infloenced  by  the 
iDBtructlons. 

7.  Execution- WBowgypii  ExEounon— Acts 

CONHTITUTINQ. 

Pennons  authorizing  an  officer  to  make  a 

wrongful  execution,  but  having  nothing  to  do 

with  tbe  levy  or  seizure,  are  not  liable  as  tres- 
passers. 

[Ed.  Note, — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  {  1384.] 

&  Troveb  and  Convebsion— Acts  Constitut- 

WO  CONVEBfllON. 

Persons  who  participate  In  the  sale  of 
proper^  wrongfully  levied  on,  though  tbey  are 
not  liable  as  treapasien  are  gnilty  of  conver. 
•ion. 

Appeal  from  Circuit  Court,  Marsball  Coun- 
ty; W.  W.  Haralsmu  Judge. 

**To  be  oflldal^  reported." 

Action  b7  J.  "W.  Ollbceftth  against  Will 
Stalllngs  and  otiier&  From  a  judgment  In 
fSTor  at  plaintiff,  defendants  appeal.  Be- 
Tened  and  remanded. 


This  was  an  action  against  Will  Stalllnga 
upon  his  official  bond  as  marshal!  and  ex  of- 
ficio constable  for  damages  for  the  wrongful 
levy  upon  goods  belonging  to  the  plalntlfC.  B. 
O.  McCord  and  J.  T.  Kamrlck  were  made  par* 
ties  defendant  as  joint  tort-feasors.  The  evi- 
dence necessary  to  an  understanding  of  tbe 
opinion  Is  sufficiently  stated  therein. 

The  defendant  requested  the  following 
written  charges,  which  were  refused:  "(1) 
The  court  charges  the  jury  that  If  they  be- 
lieve the  evidence  they  cannot  find  the  Issues 
against  defendant  McCord  on  the  count  in 
trespass.  (2)  The  court  chaiges  tbe  jury  that 
if  they  believe  the  evidence  they  cannot  find 
tbe  issues  against  defendant  Hamridc  on  the 
count  in  trespass.  (3>  The  conrt  charges  the 
jury  that  if  they  believe  the  evidence  they 
cannot  find  the  Issues  against  defendant 
McCord  on  tbe  count  In  conversion.  (4)  The 
court  Charges  the  jury  that  if  they  believe 
the  evidence  they  cannot  find  the  issues 
against  the  defendant  Hamrick  on  the  count 
in  conversion.  (fS)  The  court  charges  the 
jury  that  if  they  believe  tlie  evidence  they 
cannot  find  the  Issnes  in  favor  of  the  plain- 
tiff on  tbe  count  in  conversion.  (6)  Tbe  court 
charges  the  Jury  that  if  they  believe  the  evi- 
dence tbej  cannot  find  the  issnes  in  favor  of 
the  plaintiff  on  the  count  in  trespass.  (7) 
Hie  cburt  diarges  the  jury  that,  unless  th^ 
are  emvlnced  to  a  reasonable  certain^  that 
all  ot  the  defoidants  and  eaCh  of  them  are 
guilty  of  tile  wrong  cmnplalned  of.  th^  must 
find  the  issnes  'in  favor  of  the  deffflidants. 
(9  Ibe  court  charges  tbe  jury  that  before 
they  can,  under  the  evidence  find  tiie  issues 
in  favor  of  the  plaintiff,  tbey  must  be  sat- 
isfied to  a  reasonable  certainty  that  the  de- 
fendants are  jointly  liable  for  the  wrongs 
complained  of  in  eadi  count  In  the  complaint. 
(9)  The  court  charges  the  jury  that  if  th^ 
find,  under  the  evidence,  that  either  m  any 
of  tiie  defendants  are  not  gnilty  of  the  wrong 
complained  of,  they  must  find  the  Issues  in 
favor  of  tbe  defendants.  (10)  The  court 
charges  tiie  jury  that  before  they  c»ii,  under 
the  evidence,  find  a  joint  verdict  In  favor  of 
the  plaintiff  and  against  the  d^endants, 
they  must  be  reascmably  satisfied  that  the 
wrongs  oonQiIalned  of  were  jttfntly  commit- 
ted." 

The  plaintiff  requested  the  following  writ- 
ten charges,  which  were  given:  "(l)  The 
court  chaq^s  that  tlie  law  presumes  that  a 
person  in  possession  of  property  claiming  It 
as  bis  own  is  Its  owner,  and  any  one  who  u- 
serts  the  contrary  must  prove  it  by  evlden(» 
which  congees  the  Jury  to  a  reasonable  cet^ 
tainty.  (2)  If  the  property  sued  for  was  the 
property  of  the  plahitifft  then  the  sale  of 
the  property  after  tbe  filing  of  the  claim  of 
exonptimis  before  the  trial  of  the  exemption 
claim  would  be  conversion  of  the  property  by 
tbe  officer  and  by  all  the  others  who  aided, 
assisted,  or  encouraged  the  officer  in  making 
the  sale.  dS)  The  court  charges  the  jury  that 
if  Biddle  loaned  GII^;eatli  |50^  with  the  un- 
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deratandlng  tiut  Ollbreatb  abonld  pay  him 
tme-balf  of.  the  profltB  in  plftce  of  Interest, 
.then  OiiB  did  not  constltate  a  partnenhlp, 
and  In  that  orent  your  rerdict  must  be  for 
the  plaintiff,  and  his  damages  are  tbe  value 
of  tbe  propai7  sued  for,  with  Interest  down 
to  tbe  time  of  the  trial.  (4)  The  conrt  char- 
ges ttie  Jnry  that  If  Hamrlck  Instructed  Stall- 
IngB  to  Bell  the  proper^  after  the  filing  of  the 
claim  ot  exemptions,  thai  he  was  acting  ont- 
Blde  tbe  dnUes  of  Us  office  as  Justice  of  the 
peace,  and.  If  the  property  sued  for  was  the 
property  tO,  the  plaintiff,  then  your  rerdlct 
must  be  for  the  plaintiff  against  Mr.  Ham- 
rlck. (5)  The  court  charges  the  Jury  tliat, 
unless  the  i^fendants  bare  proven  to  a  rea- 
sonable certainty  that  W.  8.  Biddle  was  a 
partner  with  plaintiff,  then  yon  most  find  for 
the  plaintiff.  If  Stalling  wrongfully  oon- 
vrated  tiie  property  sued  for,  then  Hamrick 
would  be  equally  liable  If,  when  tbe  raple^ 
bond  was  i^ven,  be  said  to  Stallings,  'Now 
yon  got  a  bond,  so  go  ahead  and  bdl  tbe 
goods,'  <ff  words  to  ttiat  effect;  and  If,  In* 
fluenced  ther^,  Stallings  went  ahead  and 
converted  the  plaintiffs  property  by  selling 
tbe  same,  then  yonr  verdict  should  be  against 
Hamrlck  also.  (7)  The  court  charges  the 
Jury  that  if  Ollbreatb  was  In  possession  of 
tbe  property  sued  for,  claiming  It  as  bis  own, 
at  the  time  of  tbe  levy,  this  is  prinAi  fade 
proof  his  tttie;  and  if  defendant  Insists 
that  any  one  else  owned  said  property,  or 
any  part  tbereitf,  or  aiqr  interest  therdn,  tbe 
burden  is  on  tiie  defendant  to  prove  tbe  fact 
to  a  reasonable  cwtalnty,** 

E.  O.  McCord,  for  qq^llanti.  Street  ft  Is- 

betl,  for  appellee. 

ANDERSON,  J.  In  order  that  tbe  rulings 
of  the  trial  court  may  be  revised  upon  an  ap> 
peal  upon  a  motion  tor  a  discontinuance,  the 
motion,  or  at  least  ttie  grounds  thereof,  and 
an  exception  to  tbe  ruling,  should  be  pre- 
sented by  bill  of  esieptlotts.  Tbe  bill  of  ex- 
ceptions In  tbe  case  at  bar  does  not  set  out 
the  motion  or  tbe  grounds  tboreof,  and  we 
must  presume  that  the  action  of  the  court 
was  Justified  by  tbe  facts  presented  on  tbe 
motion.  Mo<&  v.  Walkw.  Ala.  668;  Ma»- 
terson  v.  Olbaon,  B6  Ala.  66;  Jarman  v. 
McMahan'B  Adm'r,  Z1  Ala.  431. 

It  appears  that  the  goods  hi  question  were 
seized  while  In  the  possession  of  the  plain- 
tiff by  Will  Stallings.  While  tbero  Is  no 
plea  of  Justification  In  the  record,  the  defend- 
ants were  permitted,  wlthont  objection,  to  de- 
fend under  an  execution  levied  by  said  Sta^ 
lings  on  the  goods  in  question  in  favor  of  R. 
J.  Hlddle.  receiver,  against  J.  W.  GUbroatb 
and  W.  S.  Biddle.  and  sought  to  defeat  the 
plaintiff's  recovery  upon  the  Idea  that  he 
could  not  maintain  the  suit,  as  It  was  not  his 
individual  property,  but  belonged  to  a  firm 
of  which  be  was  a  member.  The  evidence 
also  shows  that  after  the  levy  was  made  the 
plaintiff,  GUbreath,  lodged  a  claim  of  exemp- 
tions ffltb  StalllniEs  to  tbe  property  levied 


on.  The  plaintiff  In  execution  contested  tbla 
claim,  which  resulted  favorably  to  the  said 
Gllbreath,  tbe  plaintiff  hi  tbU  actloii.  Tbe 
judgment  rendered  im  tbe  contest^  maA  from 
which  It  does  not  appear  an  appeal  was  tak- 
en, was  conclusive  on  the  plaintiffs  to  tbe  ex- 
ecution as  well  as  these  defendants,  who  are 
endeavoring  to  Justify  themselves  upon  the 
theory  that  the  property  levied  on  wan  not 
the  individual  property  of  Gllbreath  and  was 
subject  to  tbe  execution.  This  conclnslon 
eliminates  all  questions  upon  the  durgen  and 
evidence,  questioning  the  plaintiff's  rigbt  to 
recover  against  Will  Stallli^  as  tbe  plain- 
tiff was  entitled  to  the  general  afdrmatlve 
charge  against  him;  and,  this  being  true,  any 
error  that  may  have  been  ctHnmltted  tbe 
trial  court  In  respect  to  this  issue  was  error 
without  Injury. 

The  only  remaining  issue  is  whether  or  not 
one  or  both  of  tbe  oXtnet  defendants  wne 
Joint  tort-feasors  with  tbe  defendant  Stall- 
logs,  end  we  need  consider  only  the  assign- 
ments of  error  relating  to  this  questton,  upon 
which  then  was  a  conflict  In  the  evidence. 
There  was  no  error  In  sustaining  an  objec- 
tion to  tiie  statonoit  of  Hamrlck,  tliat  "hia 
entire  connection  with  tbe  case  was  that  of 
Justice  of  tbe  peacew**  Stallings  testlfled  ttiat 
he  (HamildE)  told  blm  to  levy  on  tbe  gooda, 
and  If  be  was  Influenced  tber^,  Hamrlck 
was  a  joint  tort-feasor,  whether  be  was  act* 
ing  in  tin  capacity  of  Justice  of  tbe  peace  or 
not 

Thm  was  no  fxtta  In  pentftting  the  plain- 
tiff to  introduce  tbe  list  vX.  goods.  It  was 
made  by  Coleman  in  his  presence,  and  he 
knew  It  to  be  correct 

Charges  1,  8,  6k  and  7,  requested  by  defend- 
ants, are  embraced  In  the  discussion  of  tbe 
title  (tf  tbe  plaintiff  and  there  was  no  ecrw 
In  th^  refusal. 

Thvn  Was  no  error  In  giving  charge  2,  re- 
quested by  tbe  plaintiff. 

Charge  4,  requested  by  tbe  plalntUf,  ehooia 
have  been  reused.  HamritA  may  have  sim- 
ply Instructed  Stallings  as  to  his  duty  to  sell, 
or  may  have  instructed  blm  absolutely  to  aell, 
yet  he  would  not  be  a  tort-feasor,  unless 
Stallings  ires  actuated  by  such  Instructions 
in  making  the  sale,  and  wbldi  fact  Is  Ignored 
In  tbe  charge.  Then  was  a  conflict  In  the 
evidence  as  to  Hsmrld:  and  McCord's  conneo- 
tlon  with  the  ctmverslon  of  the  property,  and 
the  Jury  could  infer  from  this  charge  tbat 
Hamrlck  was  liable  for  the  InstrucUons  be 
gave  tbe  constable,  thot^  said  instrocttona 
did  not  Influence  him  In  making  tbe  sal& 

There  was  no  wror  In  giving  charge  re- 
quested by  tbe  plaintiff.  It  covers  the  point 
attempted  in  charge  4,  and  contains  tbe  very 
featuro  that  raidws  charge  4  bad  because  of 
the  omission. 

There  was  no  evidoice  whatevw  tbat 
McCord  and  Hamrlck  bad  anything  to  do 
with  the  levy  or  seisun  of  tbe  property,  and 
they  could  not  have  bera  Joint  trespassem 
There  was  evidence  tbat  Hamrldc  advised 
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StalUngB  that  It  vas  his  (^linlon  that  he  bad 
the  right  as  manhall  to  make  tiw  levy,  but 
that  was  not  snfflctent  to  make  him  a  treft- 
PBuer.  Hammon  t.  Ftshw.  2  Orant,  Oaa. 
(Fa.)  880.  The  trial  court  erred  hi  refustng 
charges  1  and  2,  requested  bj  the  d^endanta. 

While  McOord  and  Hamrlck  were  not  li- 
able muter  the  comit  Cor  trespass,  there  was 
erldaioe  from  which  the  jnry  could  have  In- 
ferred that  they  aided,  directed,  or  partic- 
ipated bt  the  aal^  whldi  was  wrongfnl,  and 
TblCh  amounted  to  a  conTendon,  and  the 
trial  court  properly  refused  charges  3  and  4, 
requited  by  defendants. 

For  the  ernm  beretofWe  mratloned,  the 
Judgment  of  the  court  Sa  reversed,  and  the 
cause  remanded. 

Beversed  and  remanded. 

HABAIiSOM*  DOWDBIiU  and  DBNSON, 
IJ.,  concur. 


ICATHALL  T.  EDDLElfAN. 
<6iipreme  Court  of  Alabama.    May  17,  1006.) 

iPFXAZ.  AjiD  Ekbob—Bboobd— Matters  to  be 
Shown— Oboaihzatior  or  Tbial  Comer. 
Where  the  record  on  appeal  does  not  dls- 

dose  the  orsanlzadon  of  the  trial  court,  the 

tl>peal  will  be  dismissed. 
[Ed.  Note. — For  cases  in  polot,  see  voL  S. 

Cent.  Dig.  Appeal  and  Error,  fi  2283.] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
tj;  D.  W.  Speake,  Judge. 

"Not  c^clally  reported." 

Action  between  W.  H.  Mayhall  and  H.  S. 
Eddleman.  From  a  Judgment  In  favor  of 
Eddleman,  Mayball  appeals.  Appeal  dls- 
mlBsed. 

M.  F.  ParkOT,  for  appellant  W.  T.  L.  Go- 
fer, for  appellee. 

HAItlLBON,  J.  nie  reonrd  does  not  dis- 
pose the  organlzatltm  of  the  court,  without 
which  tUs  court  has  no  JnilBdlctton  of  the 
cause,  and  it  must  be  dismissed.  McPbenKm 
T.  Wteglna  (at  present  term)  40  South.  001. 

Appeal  dismissed. 

WEAKLBT,  O.  3^  and  DOWDBIiL  and 
DENSON.  JJ.,  concur. 


HOGB  T.  SOUTHERN  BT.  CO. 
(Snpreme  Court  of  Al^Muna.  April  28.  1900.) 

1.  Raiuoads  —  Iifjnans  xo  Anihals  oh 
Tkacx— Evidence. 

In  an  action  against  a  railroad  for  the 
KilliDg  of  mules,  evidence  that  a  horse  was  killed 
at  the  same  time  was  inadmissible. 

[EM.  Note. — For  cases  In  point,  aee  vol.  41, 
Cent.  Dig.  BaUroado.  {  1098^ 

2.  Sake. 

In  an  action  against  a  railroad  for  the 
filling  of  males,  evidence  as  to  their  speed 
in  their  lifetime  was  properly  excluded,  and 
If  an  ioqairy  as  to  the  speed  of  the  moles  in 
numiu  was  proper  at  alL  it  would  necessarily 
be  limited  to  the  time  of  tiie  aoddent. 


3.  Save— QuEsnoH  roa  Jitbt. 

In  an  action  against  a  railroad  for  the 
killing  of  mules,  the  Question  of  the  engineer's 
negligence  held  one  f<Mr  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Gsnt  Dig.  Railroads,  Sfi  ;16^.  1637.] 

Appeal  from  City  Court  of  Gadsden ;  John 
H.  Dlsque,  Judge. 

"To  be  officially  reported.'* 

Action  by  J.  F.  Hoge  against  the  Southon 
Railway  Company.  From  a  Judgment  In 
favor  of  defendant,  plaintlflF  appeals.  Re- 
versed. 

Oulll  &  Uartin,  for  appellant  Burnett; 
Hood  &  Murphre^  tor  appellee. 

,  HARALSON,  J.  There  was  no  errw  In 
the  ruling  of  the  court  In  not  allowing  the 
plaintiff  to  go  Into  the  question  of  the  strik- 
ing .of  a  bOTse  or  mare,  at  the  same  time  the 
mules  were  struck,  ^tat  evidence  does  not 
asv>ear  to  have  been  material  to  the  Issue  as 
to  the  negligence  of  defradanrs  servants  In 
killing  the  mules. 

The  question  as  to  the  speed  of  the  plain- 
tiff's mules  In  their  lifetime,  was  properly 
disallowed.  The  conditions  affecting  speed 
are  too  many,  such  as  tbe  condition  of  the 
aoSl,  the  age  and  physical  condition  ftf  the 
mules,  etc.,  to  allow  that  Inaubry  at  an  In- 
d^lnlte  time  and  place.  If  an  Inquiry  as  to 
the  speed  of  tbe  mules  In  mnntng,  was 
proper  at  all,  it  would  necessarily  be  limited 
to  the  time  of  the  accident 

The  facts  on  tbe  present  trial  were  not 
materially  different  finm  those  developed  In 
the  former  trial.  37  South.  430. 141  Ala.  351. 

In  t.  &  N.  R.  B.  Oo.  Kelton,  112  Ala. 
630^  21  South.  819.  referring  to  Jones*  Case. 
71  Ala.  487.  It  was  said :  "That  a  railroad 
company  Injuring  stock  by  the  running  of 
its  train  in  the  nighttime  at  such  rapid  rate 
of  speed  that  it  is  Impossible,  by  the  use  of 
ordinary  means  and  appliances,  to  stop  the 
train  and  prevent  the  Injury,  within  the  dis- 
tance In  which  tbe  stock  upon  the  track 
could  be  seen  by  the  aid  of  the  headlight, 
was  guilty  of  negligence,  which,  If  It  caused 
the  Injury,  entitled  the  owner  to  recover. 
That  decision  has  been  tollowed  In  several 
cases"  (naming  them). 

It  is  also  well  settied,  that  tt  tbe  engineer 
is  competent  and  la  keeping  a  proper  look- 
out, and  cannot  see  an  apinoacbing  animal 
on  or  In  dangerous  proximity  to  the  track, 
and  It  comes  suddenly  thereon,  so  close  to  the 
train  that  the  engineer  cannot  stop  In  time 
to  prevent  tbe  accident  the  company  is  not 
liable  tor  the  Injury  done  to  the  animal. 
(Antral  of  Georgia  B.  B.  Co.  v.  Stark,  126 
Ala.  367,  28  South.  411.  Here,  the  evidence 
showed  that  the  track  at  the  point  of  tbe 
accidoit  was  straight  tor  more  than  a  half 
mile  beyond  where  the  mules  were  knocked 
f^;  that  the  train  was  running  25  or  30 
miles  on  hour ;  tiiat  the  night  was  dark  and 
rainy;  and  the  train  could  not  have  boeii 
stopped,  as  the  engineer  stated,  under  100 
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yaid>;  0iat  1]ieiniile8-wenwlthlnl2orl5  feet 
of  tile  track  when  he  first  saw  tbem,  aud 
nmnine  towards  It  He  did  not  think  they 
Tan  down  the  track  after  getting  on  It  over 
60  yards;  he  did  not  think  they  ran  down 
tnck  60  yards,  could  not  tell  exactly  how 
far  they  ran,  and  coold  not  have  Stopped  the 
train  before  striking  them;  that  he  did  all 
he  had  time  to  do,  put  on  brakes  and  Uew 
the  whistle,  but  did  not  ring  the  bell  or  re- 
T^e  the  engine;  but  that  he  did  every- 
thing that  was  necessary  to  do;  that  the 
engine  was  In  good  order,  and  he  had  a  good 
Itefldllght,  obscured  some  by  the  rain,  but 
could  not  see  a  mule  85  or  40  yards. 

The  erldence  on  the  other  trial  and  In  this 
"one,  has  been  car^lly  examined.  On  the 
other  trial,  it  was  shown  that  the  engineer 
was  keying  a  careful  lookout  On  this  trial, 
there  Is  no  evidence  ttiat  he  was  keei^ng 
such  a  lookout,  nor  Is  It  shown  that  the  en- 
gineer reversed  or  attempted  to  reverse  the 
-engine.  On  these  conditions,  the  question 
of  negligence  vel  non.  should  have  been  8ul>- 
mltted  to  the  jury,  and  the  court  «Ted  in  giv- 
InjT  the  general  afflnnative  charge  for  de- 
fendant C.  of  G.  R.  R.  Co.  V.  Foshee,  125 
Ala.  199,  27  South.  1006;  Southern  Ry.  Go. 
T.  Shirley.  128  Ala.  595.  29  South.  687. 

Reversed  and  remanded. 

DOWDELL,  ANDERSON,  and  DENSON, 
■JJ^  concur. 


MADDOX  V.  MADDOX  et  al. 
tSupreme  Court  of  Alabama.  May  SI,  1906.) 

1.  EXCEFTIOIIS,  BnX  0I>— SETTLSruERT— SlQR- 

ino— Recitai» 

The  concluding  paragraph  of  a  bill  of  ez- 
ceptioiiB,  "And  now  comes  the  plaiDtiff,  and 
In  term  time  tenders  the  foregoing  as  his  bill 
of  exceptions,  and  asks  that  the  same  be  signed, 
which  IB  accordingly  done,"  shows  that  the  ten- 
der and  the  signing  of  the  bill  were  contempo- 
raneoua  and  in  term  time. 

2.  Landlobd  and  Tenant— Lien— Enfoeck- 
MENT— Liability  of  Third  Peesons. 

In  an  action  for  conversion  of  cotton  seed 
on  which  plalntiEf  had  a  landlord's  lien,  the  evi- 
dence showed  that  defendant  was  running  a  gin, 
and  that  the  tenant  carried  bales  of  cotton 
there  to  be  ginned,  and  left  the  seed  with  de- 
fendant and  mixed  with  a  pile  of  defendant's 
seed  In  his  building.  Defendant  did  not  claim  to 
be  a  purchaser  of  the  seed.  Held,  that  the  seed 
was  subject  to  the  landlord's  lien ;  only  bona 
fide  purchasers  for  value  without  notice  tieing 
protected. 

Appeal  from  Circuit  Oonrt,  Coffee  Connty ; 
John  P.  Hubbard,  Judge. 

"To  be  (Acially  reported." 

Action  by  J.  J.  Maddox  against  W.  O. 
Bladdox  and  others.  From  a  Judgment  for 
defotdantB,  plaintiff  appeals.  Reversed  and 
remanded. 

This  was  an  action  by  appellant  against 
appellees  for  the  conversion  by  them  of  55 
bushels  of  cotton  seed  upon  which  It  Is 
claimed  appellant  had  a  lien  as  landlord. 
The  evidence  tended  to  show  that  the  ap- 


pellant rented  land  to  one  Crowley  and  made 
him  certain  advances,  all  of  which  have  not 
been  paid;  that  this  was  tor  the  year  1002; 
that  ttiere  was  $54  still  dne  him  from  Crow- 
ley on  the  said  rmt  and  advances;  that 
during  that  fall  W.  O.  Maddox,  a  member  of 
appellee  flnn,  brought  a  load  of  Crowl^'s 
cotton  seed  to  Elba,  sold  them,  and  teft  the 
money  at  a  certain  place  there  for  plaintiff; 
that  plaintiff  received  this  money,  and  a  few 
days  afterwards  plaintiff  told  defendant  not 
to  bother,  sell,  or  handle  any  cf  Cowley's 
crop  or  cotton  seed.  The  evidence  tended 
furthn  to  show  that  appdlees  were  running 
a  gin,  and  that  Crowley  carried  two  bales  of 
cotton  there  to  be  ginned,  and  left  the  seed 
with  appellees  and  mixed  with  a  pile  of 
appellee's  seed  In  appdiee's  building.  The 
price  of  seed  was  shown.  The  charge  given 
for  appellee  to  which  excqrtlon  was  reserved 
Is  set  out  In  the  opinion.  Hie  concluding 
paragraph  In  the  bill  of  exceptions  Is  as 
follows:  "And  now  comes  the  plaintiff,  and 
In  term  time  tenders  the  foregoing  as  his 
bill  of  exertions,  and  asks  that  the  same  be 
signed,  which  la  accordingly  done." 

H.  L.  Martin,  for  appellant  J.  F.  Sanders 
and  Riley  &  Wilkerson,  for  appellees. 

WEAKLEY.  C  J.  We  construe  the  con- 
cluding paragraph  of  the  bill  of  exceptions 
as  showing  that  the  bill  was  signed  In  term 
time.  It  is  not  open  to  the  construction  that 
It  was  tendered  in  term  time  and  signed  at 
a  time  not  known.  The  reasonable  Interpre- 
tation of  the  language  Is  that  the  tendering 
and  the  signing  of  the  bill  were  contempo- 
raneous. The  motion  to  strike  must  there- 
fore be  denied. 

The  only  Insistence  for  appellant  Is  that 
the  circuit  court  erred  In  giving  the  fol- 
lowing charge  at  the  request  of  the  defend- 
ants: "The  court  charges  the  jury  that  if 
the  seed  were  Intermixed  with  the  seed 
of  the  defendants  by  Crowlej-,  the  own- 
er of  the  seed,  and  that  he  was  not  acting 
for  the  defendants,  and  that  defendants 
knew  nothing  of  the  mixing,  you  must  find 
for  the  defendants."  In  rfew  of  the  tenden- 
cies of  the  evidence,  this  charge  should  not 
have  been  given.  The  defendants  did  not 
claim  to  be  purchasers.  If  the  cotton  seed, 
charged  with  a  Hen,  went  into  their  posses- 
sion, tliey  were  mere  volunteers,  and  the 
property  was  still  charged  with  the  Hen  In 
favor  of  the  landlord.  Scalfe  v.  Stovall.  67 
Ala.  237:  Foxworth  v.  Brown  BroUiers,  120 
Ala.  59.  24  South.  1.  It  Is  only  bona  fide 
purchnsers  for  value  without  notice  of  the 
lien,  or  of  facta  that,  If  followed  up,  would 
lead  to  notice,  that  are  protected.  Andrews 
Mfg.  Co.  V.  Porter.  112  Ala.  381.  20  South. 
4T5.  If  the  defendants  obtained  and  enjoyed 
the  benefit  of  the  cotton  seed,  to  the  destruc- 
tion of  plaintiff's  lien,  and  were  not  Innocent 
purchasers  for  value  without  notice,  then  it 
Is  but  just  that  they  should  he  liable  to 
plaintiff  in  an  amount  not  exceeding  the 
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Kosouabte  ralne  of  tbe  property,  wltb  In- 
terest, and  not  exceeding  tbe  iodebtedness 
for  tbe  security  of  vblcb  the  Men  existed. 
Their  liability  would  not  depend  upon  actual 
knowledge  of  the  act  of  tbe  tenant  In  placing 
the  seed  on  their  pile  at  the  gin,  but  would 
rest  upon  the  ground  that  they  obtained 
tnd  enjoyed  the  benefit  of  property  on  wbicb 
plaintiff  had  a  prior  chai^  or  Hen,  to  the 
destmetfOQ  of  such  Ilea  and  to  the  plaintiff's 
consequent  injury. 
Rerersed  and  remanded. 

DOWDELL,  ANDBB80N.  and  DENSON, 
33^  concur. 


HUGHES  V.  STATE. 

(Supreme  Court  of  Alabama.    June  13.  1906.) 

Weapons— Prebetvtino  Weapon  at  Anotekb 
—i  s  dictmbnt— scfficienct. 

An  indictment  alleging;  that  accused  nnlaw- 
fallj  presented  a  firearm  at  a  person  named 
sufficientl?  charges  the  presenting  of  a  firearm, 
vlthoat  other  words  of  description. 

Appeal  from  Circuit  Court,  Honston 
County;  H.  A.  Pearce,  Judge. 

"Not  officially  reported.*' 

Harvey  Hughes  was  omTlcted  of  unlaw- 
folly  presenting  a  firearm,  and  he  aHteali. 
Afflnned. 

The  tDdlctment  In  this  case  was  In  tbe 
fbllowiuK  words:  "Tbe  grand  Jury  of  said 
comity  charged  that  before  tiie  finding  of 
this  Indictment  Harvey  Hngbes  unlawfully 
presetted  a  firearm  at  J.  H.  Sogers,  against 
the  peace  and  dignity  of  tbe  state  of  Ala- 
bama." The  defendant  demurred  for  the 
followii^  reasons:  "It  falls  to  allege  the 
character  of  the  firearm  used.  It  fails  to 
allege  that  tiie  efaaracter  of  the  flreaim  used 
br  defradant  was  unknown  to  the  grand 
jury.  It  faila  to  all^  tbe  character  of  the 
firearm  ti*ed  1^  defendant,  or  that  the  kind 
of  firearm  presented  by  the  defendant  was 
unknown  to  the  grand  Jury.  Said  indict- 
ment la  insnfflcloit  In  law  and  cbai^^  no 
titteaae.  Said  indictment  Is  Insnfllclent,  In 
that  it  fails  to  charge  tbe  defendant  wltb 
pre)>entli%  a  firearm  of  like  kind  to  that  des- 
ignated in  the  statute."  Tbe  court  over- 
ruled these  donurrera,  and  the  defendant, 
being  convicted,  presents  ibis  action  of  tbe 
court  88  error  of  record. 

R.  D.  Crawford,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

WEAKLEY,  C.  J.  In  Elmore  v.  State.  140 
Ala.  184.  37  South.  156,  it  was  held  that  an 
indictment  charging  a  defendant  wltla  pre- 
senting at  another  a  gun,  pistol,  or  other 
firearm  was  good.  Since  the  averments  were 
in  tbe  alternative,  and  under  familiar  prin- 
ciples each  alternative  averment  must  have 
been  sufficient  to  support  ttie  Indictment,  the 
case  necessarily  ruled  that  it  was  suffiolent 
to  charge  tbe  presenting  of  a  firearm,  with- 
out other  words  of  description.  Upon  the  an-  | 


tliorlty  of  that  case  It  must  be  here  held  that 
no  error  was  committed  In  overntllng  the  de- 
murrer to  the  Indictment 
Affirmed. 

TTSON.  SIMPSON,  and  ANDEBSON.  33^ 
ooncur. 


WESTERN  RT.  OF  ALABAMA  v. 
MITCHELL. 
{Supreme  Court  of  Alabama.    Jane  14,  1906.) 

1.  Railboadb  — Injuries  to  Animai-s— Ac- 
tion—Plea  din  Q — Complaint— SuFPic  lENCT. 

In  an  action  afrainst  a  railroad,  a  count 
of  tbe  complaint  claiming  damages  for  the  kill- 
ing of  mules  by  the  negligence  of  defendant  In 
running  a  train  of  cars  or  locomotive  on  defend- 
ant's track  was  not  dmnrrable  on  the  ground 
that  it  assumed  as  a  matter  of  law  that  the 
rimning  of  a  train  of  cars  or  locomotive  was 
n^ligence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41. 
Cent  Dig,  Railroads,  {  1531.] 

2.  Sahk. 

A  coont  alleging  tliat  defmdant  was  on  a 

certain  date  engaged  in  tbe  operation  of  a 
railroad  and  of  locomotives  and  cars  in  a  speci- 
fied county,  and  that  one  of  tbe  agents  of  de- 
fendant In  charge  of  a  locomotive  negtfgently 
operated  it  between  certain  stations  and  by 
reason  thereof  ran  said  locomotive  against  two 
mules,  was  sufficiently  speciSc  as  to  tbe  place 
of  the  accident,  and  otherwise  good  aa  against 
a  demurrer  on  the  ground  that  the  count  failed 
to  allege  with  aofficient  certainty  what  serv- 
ants were  guilty  of  negligence,  and  on  the 
ground  that  it  failed  to  allege  with  sufficient 
certainty  that  the  servants  were  guilty  of  negii- 
gonce. 

3.  Samk. 

A  count  alleging  that  defendant  was  en- 
gaged in  operating  a  railroad,  and  so  negligent- 
ly conducted  its  business  that  a  locomotive 
ran  against  two  mules  and  caused  their  death, 
was  sufficient  as  against  a  demurrer  on  the 
ground  that  tbe  count  failed  to  show  what 
locomotive  inflicted  the  injury,  that  it  failed 
to  show  by  whom  tbe  engine  was  operated,  and 
that  it  failed  to  show  with  sufficient  certainty 
that  the  alleged  negligencs  proximately  con- 
tributed to  the  injury. 

4.  Appeal  —  HABULBaa  EBBon— Buunos  on 

Deuubbbbs. 

Any  error  In  sustaining  demurrers  to  spe- 
cial pleas  was  lutrmless,  where  tbe  facts  alleged 
therein  were  available  under  tbe  general  issue. 

5.  RaILBOADS  —  INJUBIBS  TO  AnIUALS  ^  AC- 
TION —  NBOLIOENCB  —  EVIOENCE  —  SUFFI- 
OIENCT. 

In  an  action  against  a  railroad  for  tbe 
killing  of  animals,  a  showing  that  a  train 
was  running  in  the  nighttime  with  a  bead- 
light  not  haviiu;  sufficient  oipacity  to  illuminate 
the  track  so  that  tbe  engineer  might  perceive 
obstructions  for  a  distance  within  which  tbe 
train  could  be  stopped  showed  negligence  as  a 
matter  of  law. 

fEd.  Note. — For  cases  in  poln^  see  vol.  41, 
Cent  Dig.  Railroads,  i  1482.] 

6.  Same. 

Where  a  locomotive  engineer  drove  bis 
train  forward  at  tbe  rate  of  40  or  50  miles 
an  hour,  though  he  saw  a  fog  bank  aliead  of  tiie 
train  at  a  considerable  distance  before  reaching 
it,  and  after  entering  tbe  ttank  animals  on  the 
track  were  killed,  though  he  could  not  have  sees 
the  animals  in  time  after  entering  tbe  fog 
bank,  he  was  guilty  of  gross  negligoice. 

[Ed.  Note. — For  cases  in  point,  sea  vol*  41> 
Cent  Dig  Railroads,  SS  1484^1488.] 
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Appeal  from  GII7  Ooort  of  Montgomery; 
A.  D.  Saj-re,  Judge. 

"To  be  officially  reported." 

Action  by  Jobn  D.  Mitchell  against  the 
Western  Railway  of  Alabama.  From  a  Judg- 
ment in  favor  of  plaintiff;  defendant  iqipeala. 
Affirmed. 

This  Is  an  action  for  damages,  bicne^t  by 
appellee  agalnat  appellant  fOr  the  negligent 
killing  of  two  mules.  The  complaint  con- 
tains flre  connta,  and  is  In  the  following 
language:  "<1)  Plaintiff  claims  of  the  de- 
fendant ¥500  as  damages  fw  the  nes^gent 
killing,  an  engine,  loGomottTe^  or  car  of 
the  defendant,  of  two  mules,  property  of  the 
plaintiff,  on,  to  wit,  Uay  1,  1903,  at  a  place 
on  the  track  of  the  defendant  betwe^  Scott 
and  Merrltt  Station,  about  one-half  mile 
from  said  Scott  Station,  In  Montgomery  coun- 
ty. Ala.  (2)  Plaintiff  further  claims  of  the 
defendant  $600  as  damages,  for  that  the  de- 
ftodanl;  through  Its  agents  or  servants  in 
charge  of  one  of  Ita  ei^nes,  on,  to  wit,  April 
21t  1903,  at  a,  place  on  the  track  of  defend- 
ant between  Scott  and  Uorrltt  Station,  In 
H<Hitg«xnery  Coonty,  Ala.,  n^llgently  ran 
said  engine  against  two  mules  of  the  plain- 
tiffs, thereby  causing  their  death,  to  the 
damage  of  plaintiff  as  aforesaid.  (8)  Plain- 
tiff further  claims  of  the  defendant  the  sum 
of  $500  as  damages  fbr  the  killing  of  two 
mules,  the  property  of  the  plaintiff,  by  the 
negligence  of  the  defradant  In  running  a 
train  of  cars  or  locomotive  on  the  track  of 
defendant,  <m,  to  wit  April  21,  1903,  at  a 
place  between  Scott  and  Merrltt  Station,  In 
Montgomery  county,  Ala.  (4)  Plaintiff  fur- 
tber  claims  of  tlie  defendant  the  sum  of  $500 
as  damages,  and  plaintiff  arers  that  the  de- 
fendant was  on,  to  wit,  April  21,  1903,  en- 
gaged in  the  operation  of  a  railroad  and  of 
locomotives  and  cars  thereon  in  the  county 
of  Montgomery,  and  one  of  the  agents,  serv- 
ant, or  employes  of  tbe  defendant  In  charge 
of  a  locomotive  so  negligently  operated  each 
locomotive  on  said  road  between  Scott  and 
Merrltt  Station,  In  said  county,  and  by  rea- 
son thereof  then  and  there  ran  said  locomo- 
tive against  two  mules,  tbe  property  of  the 
plaintiff,  thereby  causing  the  death  of  said 
mules,  to  the  damage  of  plaintiff  as  afore- 
said, (5)  Plaintiff  further  claims  of  the  de- 
fendant $500  as  damages,  for  that  the  de- 
fendant on,  to  wit,  April  21,  1903,  was  engag- 
ed in  operating  a  railroad  lu  the  county  of 
Monlsoiiiery,  Ala.,  on  which  said  road  It 
operated  engines,  locomotives,  and  cars;  that 
on.  to  wit,  said  dny  and  date.  In  the  county 
of  Montgomery,  Ala.,  end  at  a  place  on  the 
track  of  the  defendant  between  Scott  and 
Merrltt  Station,  In  said  county,  it  so  negli- 
gently conducted  Its  said  business  that  a 
locomotive  of  the  defendant  ran  against  two 
mule»,  tb)  pro[)Arty  of  the  plaintiff,  and 
caused  their  death,  to  the  damage  of  tbe 
plaintiff  as  aforesaid." 

The  defendants  Intttposed  the  foliowii^ 


demurrers  to  these  counts.  To  tbe  first 
count:  "Because  it  falls  to  show  with  suffi- 
cient certainty  who,  If  any  one,  was  guilty 
of  the  alleged  negligence ;  because  It  assumes 
that  an  engine,  locomotive,  or  car  could  of 
Itself  t>e  negligent ;  because  it  falls  to  show 
whether  it  was  an  engine,  locomotive,  or 
car  that  was  negligent."  To  tbe  8eci>ad 
count:  "Because  it  falls  to  show  that  the 
said  agent,  servant,  or  employfi  who  Is  al- 
leged to  have  been  guilty  of  negligence  was 
at  the  time  acting  within  the  scope  or  range 
of  his  employment"  To  counts  1  and  2 
.separately:  "Because  they  fall  to  show  ne:U- 
geuce  on  the  part  of  any  one  for  whom  tlie 
defendant  would  be  liable."  To  the  third 
count:  "Because  It  falls  to  show  negHgence 
on  the  part  of  any  one  for  whose  act  tbe 
def»idant  would  be  liable;  because  It  failB 
to  Bbow  with  sufficient  certainty  that  the 
defendant  was  guilty  of  any  negligence ; 
because  It  assumes  as  a  matter  of  law  that 
the  running  of  a  train  of  cars  or  locomotives 
is  negligence."  To  the  fourth  count:  "Be- 
cause It  fails  to  aver  with  sufficient  cer- 
tainty what  servants  or  employes  ot  the  de- 
fendant are  guilty  of  negligence;  because 
It  falls  to  aver  with  sufficient  certainty  that 
said  servants  or  ^ploySa  were  guilty  of 
n^llgence;  because  It  fails  to  aver  with 
sufficient  certainty  where  said  injury  oc- 
curred," To  count  5:  "Because  It  falls  to 
show  or  aver  what  engine,  locomotive,  or 
car,  or  what  train  of  cars.  Inflicted  the  In- 
Jury  complained  of ;  because  It  fails  to  show 
or  aver  by  whom  said  engine,  locomotive^ 
or  car  was  (q>erated  at  the  time  of  the  In- 
Jury,  but  allies  that  It  was  done  by  the  de- 
fendant which  is  alleged  to  t>e  a  corporatkm, 
and  could  not  without  the  assistance  of  some 
person,  operate  said  locomotive,  engine,  or 
car ;  because  It  fails  to  show  with  sufficient 
certainty  that  the  alleged  n^ltgoice  prox- 
imately contributed  to  or  caused  the  Injury 
complained  of."  The  demurrers  to  count 
1  were  sustained,  and  demurrw  to  comats 
2,  8,  4t  and  5  were  OTerruled. 

The  d^^dant  filed  the  following  pleas: 
(1)  The  general  Issue.  (2)  That  tbe  engines 
of  said  train  was  keeping  a  proper  lookout 
and  discovered  the  animals  as  soon  as  he 
could;  that  after  be  discovered  them  he 
used  ell  the  means  known  to  skillful  engi- 
neers, such  as  reversing  the  engine  and  ap- 
plying the  brakes,  to  prevent  Injuring  thnn. 
(8)  "And  for  further  answer  to  the  ctnn- 
plalnt  the  defendant  says  that  the  engineer 
in  charge  of  the  train  which  killed  the  plaiib- 
tiffs  animals  was  keeping  a  diligent  lookout 
ahead  of  his  engine,  and  discovered  said 
animals  as  soon  as  It  was  practicable  for 
him  to  do  so,  and  as  soon  as  he  povelved 
them  on  the  track  he  used  all  the  means 
within  hia  power  known  to  skillful  ^iglneers, 
such  as  applying  tbe  brakes  and  reveraing 
tbe  engine.  In  order  to  stop  the  train."  (4> 
That  tbe  engineer  In  charge  ot  ttia  train. 
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wbicli  killed  plalntlfTB  *«imfli«  was  keeping 
a  diligent  lookout  ahead  of  bis  engine,  and 
dlscoTovd  said  animals  as  socxi  as  It  was 
practicable  for  blm  to  do  so,  and  as  soon 
as  he  perceived  them  on  the  track  be  sounded 
the  cattle  alarm  and  used  all  the  means  with- 
in his  power  known  to  skillful  oigtneers, 
such  as  applying  brakes  and  reversing  his 
engine.  In  order  to  stop  the  train.  (5)  That 
said  animals  came  suddenly  upon  defendant's 
railroad  track  upon  the  left  hand  thereof, 
and  so  close  to  the  engine  or  train  that  the 
engineer  could  not  stop  tn  time  to  prevmt 
iQjarlng  them. 

Flalntifl  demurred  to  plea  2  as  follows: 
^t  presents  nothing  but  the  general  issue. 
It  falls  to  avOT  that  the  ei^ne  or  loocumotlve 
which  killed  the  mules  was  properly  equip- 
ped. -It  falls  to  aver  that  the  engineer  sound- 
ed tbe  cattle  alarm  or  gave  other  warning 
of  his  approach  before  the  accident  It  falls 
to  aver  that  be  did  his  duty  after  the  dis- 
covery of  danger  to  the  mules.  It  falls  to 
aver  that  tbe  engineer  was  keeping  a  propo: 
locdEout  It  fails  to  aver  that  tbe  engineer 
did  anything  to  frighten  tbe  mutes  off  the 
track.  It  (ails  to  deny  negligence  on  tbe 
part  of  defmdant's  agents,  serrants,  or  em- 
ployes in  charge  of  tbe  engine.  It  falls  to 
aver  that  tbe  engineer  used  due  diligence 
to  discover  the  peril  of  the  mules.  It  fails 
to  aver  that  tbe  engineer  was  keeping  dlli- 
jrent  and  proper  lookout  for  tbe  animals." 
To  tbe  third,  fourth,  and  fifth  pleas  of  de- 
fendant plalntlflT  demurred,  and  assigned  sep- 
arately all  the  grounds  assigned  to  plea  2, 
and  the  following  additional  grounds:  "It 
falls  to  aver  that  tbe  engine  was  properly 
equipped.  It  falls  to  aver  that  defendant's 
m^neer  sounded  the  cattle  alarm  or  gave 
other  warning  of  his  approach.  It  falls  to 
aver  that  he  was  running  the  train  at  such 
a  rate  of  speed  that  he  could  have  stopped 
tbe  same  in  time  to  prevent  injury  wben  the 
animals  were  first  discovered  on  the  track. 
It  falls  to  aver  that  tbe  mules  suddenly  ran 
up(m  tbe  track  In  front  of  the  engine.  It 
shows  on  Its  (ace  that  tbe  mules  were  on 
the  track  and  tbat  the  engineer,  when  be 
dlsooTered  them,  was  running  his  engine  at 
sucb  a  rate  of  speed  as  to  have  been  unable 
to  stop  tbe  same.  It  falls  to  aver  tbat  at 
tbe  time  of  the  dlacoTery  of  the  peril  to 
plaintlflTs  mules  the  engineer  was  running 
the  engine  with  due  care.  It  presents  notb- 
bis  but  the  general  issue."  These  demur- 
rers were  sustained,  and  Issue  was  Joined  on 
tbe  general  iasoew 

The  evidence  showed  tbe  killing  of  tbe 
mules  by  one  of  defendant's  trains  on  its 
trade  between  two  stations  In  Montgomery 
county,  together  with  the  value  of  the  mules. 
Tbe  evidence  for  tbe  defendant  tended  to 
show  tbat  the  mules  were  killed  by  train 
No.  97,  whicb  Is  a  limited  mall  train  carry- 
ing two  mail  can  and  two  coaches,  equipped 
with  all  modern  improvements  and  having 
the  best  known  headlight  The  engine  and 


train  were  managed  by  a  proper  comple- 
ment of  men.  Tbe  engineer  was  shown  to 
have  been  of  32  yeara'  experience  In  operat- 
ing a  locomotlvfr  The  engineer  testified: 
That  there  was  a  strip  of  smoke  extending 
across  tbe  tr&A  beyond  which  he  could  not 
see,  and  that  Just  before  he  reached  this 
strip  of  smoke  be  was  sitting  on  the  box  look- 
ing ahead  down  the  trade.  The  headlight 
ffliabled  him  to  see  an  object  400  yards  ahead 
of  him.  Tbat  as  he  passed  tbe  strip  of 
smoke  be  saw  tbe  mnlee  coming  up  tbe  bank 
<mto  tbe  track  right  at  the  end  of  a  trratle. 
and  that  as  soon  as  he  saw  them  he  blew 
the  cattle  alarm,  applied  the  brakes,  and  re- 
versed the  engine.  When  he  first  saw  them 
they  were  about  200  feet  away,  and  the 
train  was  running  40  or  50  miles  per  hour, 
and  It  was  impossible  to  stop  the  train  going 
at  that  rate  of  speed  within  that  distance. 
'With  tbe  headlight  I  bad,  I  could  see  an. 
object  tbe  .size  of  a  mule  or  cow  far  enough 
ahead  of  me  to  have  stopped  tbe  train  run- 
ning at  tbat  rate  of  speed  before  bitting  the 
object." 

In  bis  oral  charge  to  tbe  Jury  the  court 
said:  "There  Is  one  otber  proposition  In  the 
case.  The  contention  of  the  defendant  In 
that  there  was  a  wall  of  fog  or  smoke.  Wit- 
nesses spoke  of  It  as  smoke,  and  then  th^ 
said  it  may  have  been  fog,  and  then  said 
it  may  have  been  fog  or  smoke.  They  do  not 
know.  Anyhow,  the  proposition  Is  tbat  there 
was  a  wall  of  fog  or  smoke  hanging  over 
the  cre^  where  tbe  railroad  crossed  It  and 
that  so  obscnred  the  engineer's  sight  down 
and  along  tbe  railroad  as  tbat  he  could  not 
see  the  mules  In  time  to  prevent  injury  to 
them.  I  state  the  law  of  that  situation  to  be 
as  follows:  If  there  was  this  wall  of  smoke 
or  fog  hanglog  there  over  the  railroad  track, 
obscuring  the  view  of  the  engineer,  and  it 
could  have  been  discovered  in  time  to  warn 
the  engineer  In  order  tbat  be  might  approach 
It  with  caution,  and  he  failed  to  do  It — 
failed  to  approach  It  with  caution,  in  order 
to  avoid  possible  Injury  to  what  might  have 
t>een  beyond  It — end  be  failed  to  do  It,  then 
that  would  not  be  the  exercise  of  due  care  and 
caution,  and  as  a  necessary  consequence,  or 
probably  a  better  statement  of  the  same 
proposition.  If  seeing  the  wall  of  fog  or  smoke 
there  across  the  road,  beyond  which  with 
the  use  of  tbe  lamps  he  bad  be  conld  not  see, 
he  dashed  on  through  Itwithoutregard  to  tbe 
consequences  to  what  might  be  on  tbe  other 
side,  then  In  tbat  case  the  railroad  would 
be  responsible  In  my  Judgment,  and  I  so 
charge  you  to  be  the  law  In  this  ca^e."  Tbe 
defendant  excepted  to  the  above  portion  of 
the  court's  oral  charge. 

Tbe  defendant  then  requested  the  court  In 
writing  to  give  tbe  following  charges,  which 
the  court  refused:  "(1)  If  the  Jury  believe 
all  the  evidence  In  this  case,  they  ihust  find 
for  the  defendant.  (2)  Under  the  evidence 
in  this  case  no  duty  devolved  on  the  laiglnew 
to  check  the  speed  of  Ids  train  on  account 
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of  the  strip  of  smoke  or  fog  testified  to  by 
McWaters  nnder  the  circumstances  testified 
to  by  him.  (3)  If  the  Jury  believe  from  the 
evidence  In  this  case  that  the  engineer  in 
charge  of  the  engine  and  train  which  killed 
the  plalutilTs  mules  was  prevented  from  see- 
ing said  animals  In  time  to  stop  the  train 
and  prevent  the  injury  on  account  of  a  nar- 
row strip  of  smoke  or  fog  which  had  settled 
on  defendant's  track  between  the  approach- 
ing engine  and  train  and  said  mules,  and 
that  as  soon  as  said  engineer  did  or  could 
by  due  diligence  have  discovered  said  animals 
on  or  near  said  track  he  did  discover  them 
and  used  all  the  means  In  his  power  known 
to  skillful  eftglneers,  such  as  applying  brakes 
and  reversing  the  engine,  In  order  to  atop 
said  train,  they  must  find  for  the  def«idant 
(4)  There  was  no  negligence  In  running  the 
train  at  the  rate  of  speed  shown  by  the  evl- 
.dence  in  this  case.  (6)  If  the  jury  believe 
from  the  evidence  that  the  engineer  was 
keeping  a  diligent  lookout  ahead  of  his  en- 
gine, and  that  he  was  prevented  by  a  strip 
of  ^oke  or  tog  from  seeing  the  said  animals 
until  within  about  two  hundred  feet  of  them, 
and  that  he  then  blew  his  whistle,  reversed 
bis  engine,  applied  his  brakes,  and  did  every- 
thing known  to  skillful  engineers  to  prevent 
the  injury,  they  must  find  for  the  defraidant 
(6)  If  the  jury  believe  from  the  evidence  that 
the  engineer  was  prevented  from  seeing  the 
animals  by  a  strip  of  smoke  or  fog  until  It 
was  too  late  for  him  to  prevent  Injuring 
the  animals  by  the  use  of  all  means  known 
to  skillful  engineers,  such  as  reversing  his 
engine,  applying  the  brakes,  and  blowing  bis 
whistle,  they  must  find  for  the  defendant.  (7) 
The  court  charges  the  jury  that  under  all  the 
evidence  In  this  case  the  engineer  In  charge 
of  the  engine  was  not  guilty  of  Diligence 
in  stopping  or  slackening  the  speed  of  his 
train  l)efore  he  reached  the  smoke  or  fog 
across  the  track.  (8)  The  court  charges  the 
jury  that  under  all  the  evidence  in  this  case 
there  was  no  duty  on  the  engineer  in  charge 
of  the  engine  to  discover  the  animals  killed 
until  he  had  passed  the  obstruction  to  his 
view  caused  by  the  smoke  or*  fog  across  the 
track.  It  makes  no  difference  how  the 
animals  traveled  on  the  track,  whether  they 
walked  or  ran,  or  whether  they  were  on  the 
track  at  all  before  they  were  struck.  If  the 
engineer  could  not  have  i^een  them  by  keeping 
a  vigilant  lookout  until  he  was  so  near  them 
that  It  was  Impossible  for  him  to  prevent 
killing  them:  and  If  this  be  true,  the  defend- 
ant is  not  liable. 

George  P.  Harrison,  for  appellant.  Hill, 
Hill  &  Whiting,  for  appellee. 

WgAKLEY,  O.  J.  The  third  count  of 
the  c<»nplalDt  Is  good.  E.  T.,  Va.  &  6a.  R. 
R.  Co.  T.  Oarloss,  77  Ala.  443.  It  Is  not  open 
to  the  criticism  that  It  assumes  the  running 
of  any  train  of  cars  or  locomotive  xxpon  the 
defendants  track  would  be  negligence.  Falr- 
ly  construed,  the  meaning  Is  the  game  as  if 


it  bad  alleged  that  the  plaintiff's  mules  were 
killed  by  reason-of  the  n^llgence  of  the  de- 
fendant In  and  about  the  running  of  Its 

train,  etc. 

The  fourth  count  was  snffldently  ^edfie 
as  to  the  place  of  the  accident,  and  was  other- 
wise good.  The  (>arlos8  Case,  supra,  relied 
on  by  appellant  to  support  the  proposition 
that  the  averment  In  the  fourth  count  of  the 
locus  la  not  definite  raougb,  was  decided 
under  a  statute  which  has  been  repealed  by 
Its  omission  from  the  Code. 

The  demurrer  to  the  fifth  count  was  prop- 
erly overruled.  The  count  is  as  full  and 
specific  as  many  that  have  been  sustained 
by  this  court  Central  of  Ga.  Ry.  Go.  v. 
Bdmondson,  186  Ala.  338,  33  South.  480, 
and  cases  there  cited.  The  count  avers  that 
the  negligence  of  the  defendant  in  the  manner 
specified  caused  the  death  of  the  mules,  and 
thus  shows  the  causal  connection  between 
the  negligence  and  the  Injury. 

The  special  pleas,  to  which  demnrrm 
were  sustained,  alleged  mily  such  facts  as 
were  available  under  the  general  Issue,  and 
hence  the  defendant  suffered  no  Injury  hi 
any  event  from  the  rulings  on  demurrer. 
L.  &  N.  R.  R.  GO.  V.  Hall,  131  Ala.  101,  32 
South.  003.  Furthermore  the  defendant  ac- 
tually Introduced  under  the  general  laane  tiie 
evidence  that  would  have  been  admissible 
and  that  It  would  doubtless  have  offered  un- 
der the  special  pleas. 

The  general  rule  la  settled  in  tbta  state 
that  It  Is  per  ae  negligence  as  a  matter  of 
law  tor  a  railroad  company  to  run  its  trains 
in  the  nighttime  with  a  headlight  not  having 
anffldent  capacity  to  cast  light  upon  the 
track  so  Uiat  the  oiglneer  perceive 
obstructions  for  the  distance  vrithin  which 
the  train  can  be  stopped.  Inasmuch  as 
animals  may  run  at  large,  and  therefore  may 
at  any  time  appear  In  dangerous  proxim- 
ity to  the  track,  those  operating  trains  must 
be  on  the  lotrfcont  so  u  to  discover  animals 
In  positions  of  peril,  and  mint  be  likewise 
diligent  to  avert  injury  to  them  when  their 
peril  becomes  apparent  When  a  bank  or 
wall  of  fog  or  strip  of  smoke  appears  ahead 
of  the  train  and  across  the  track,  bldfu^  from 
view  objects  ttiat  may  be  beyond  It  on  or 
near  the  track,  common  prudence  should  sug- 
gest to  the  engineer  that  he  do  luit  plunge 
heedlessly  on,  with  undiminished  speed, 
reckless  of  oonsequencea,  but  that  be  secure 
control  of  the  train,  and  proceed  with  caution 
and  care  commensnrate  with  tbe  danger, 
until  the  usual  condlti<ms  are  restored. 
Whether  any  particular  rate  of  speed  Is 
negligent  must  depend  upon  the  condltlfflu 
and  circumstances  under  which  the  train  Is 
operated.  "Whoi  anything  In  the  anrround- 
Ing  conditions  si^gests  care  In  the  o^atica 
of  a  railroad  train  to  avoid  perils  and  dan- 
gera  to  others,  the  higher  tbB  Aatj  increases 
to  obs^e  It"  B.  M.  R.  R.  Ca  V.  HarrlB, 
08  Ala.  834.  18  South.  377.  It  vaa  admitted 
by  the  engineer  that  he  continued  to  drive 

Digilized  by 


PATNE  k.  JOUBEMtT  t.  BOWIS  LUMBER  CJO. 


4Z\ 


his  train  forward  at  the  rate  of  forty  or 
fifty  miles  an  hour,  with  no  effort  to  check 
the  speed,  as  If  no  unusual  condition  existed, 
altbouKh  he  saw  the  fog  bank  at  a  consider* 
able  distance  before  reaching  It,  and  must 
have  known  that  If  nothing  was  done  to 
diminish  the  speed  it  would  be  impossible 
to  avert  injury  to  stock,  should  any  be  on 
or  near  the  track  beyond  the  obstmctlon. 
This  was  not  due  care.  It  was  gross  negli- 
gence. A.  0.  S.  R.  R.  CJo.  V.  Jones,  71  Alft. 
487;  Central  R.  R.  &  Banlf  Co.  t.  Ingram,  ^ 
Ala.  396.  12  South.  801;  Ala.  Midland  By. 
Oo.  T.  McGIU,  121  Ala.  230,  25  South.  731. 
77  Am.  St  Rep.  52. 

The  portion  of  the  court's  genotil  charge 
to  which  an  exception  was  reserved  was  In 
harmony  with  these  views.  The  defendant 
was  not  entitled  to  the  general  charge,  and 
all  the  other  charges  requested  by  the  defend- 
SDt  were  properly  refused,  because  they 
Ignored  the  duty  of  the  engineer  to  check  the 
speed  of  the  train,  or  asserted  tbnt  It  was 
suBlelent  to  excuse  the  defendant  if  the 
engineer  could  not  have  seen  the  animals  by 
keying  a  vigilant  lookout  until  he  was  so 
near  them  that  it  was  Impossible  to  prevent 
killing  them,  without  reference  to  his  preced- 
ent negligence  In  approaching  and  entering 
the  f(^  bank  at  the  speed  and  under  the 
circumstances  shown. 

The  verdict  was  neither  unsupported  by, 
nor  was  It  against  the  weight  of  the  evi- 
dence, and  hence  no  error  was  committed  In 
denying  the  motion  for  a  new  trial. 

There  Is  no  error  In  toe  record. 

Affirmed. 

TYSON,  DOWDELL,  and  SIMPSON,  J7.. 
concur. 


(117  La.) 

Kos.  ICOm,  16.154. 

In  r«  JONES. 

(Supreme  Court  of  Louisiana.    June  4,  1006. 
Rehearing  Denied  June  26,  1906.) 

Appkai^Deate  op  Ajppbixant— Dismiss al— 

COSTB. 

Where,  pending  an  appeal  from  a  judg- 
ment of  interdiction,  the  appellant  interdict  dicn, 
the  suit  abates,  and  the  appeal  must  be  dis- 
missed. In  such  a  case  no  jndRmpnt  can  be 
rr-ndTed,  and  each  party  must  pay  his  ovn 

CO&tft. 

[Ed.  Note, — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |8  1846,  1847.] 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  District  Court  Parish 
of  Orleans;  E'red  Durleve  King,  Judge. 

In  the  matter  of  the  interdiction  of  H.  R. 
Jones.  From  a  Judgment  of  Interdiction, 
she  appeals.  Dismissed. 

See  41  South.  89. 

Johnston  Armstrong,  William  WInansWall, 
and  Charles  Schneidan,  for  appellant  Car- 
roll &  Carroll,  Meyer  Solomon  DreUus,  and 
Richardson  ft  SoulA,  for  appellees. 


LAND,  J.  Mrs.  a.  R.  Jones  was  lnte<- 
dicted  by  judgment  of  tiie  district  court, 
from  which  she  took  a  suspensive  appeal  to- 
the  Supreme  Court  An  appeal  was  also  tak- 
en by  her  from  the  Judgment  homologating 
the  account  of  the  curator  pro  tern. 

The  death  of  the  appellant  pending  the- 
argument  of  the  case  In  this  court  has  bera- 
suggested,  and  a  motion  filed  to  dismiss  the 
appeal.  The  motion  must  prevail.  See  In. 
re  Lambert,  115  La.  469.  89  South.  447. 

The  suit  having  abated,  no  judgment  can 
be  rendered  therein,  and  each  party  must 
pay  his  own  costs. 

It  is  therefore  ordered  that  the  appeals 
herein  taken  be  dlsmlawd. 


ai7  La.) 
No.  15.690. 

PAYNE  &  JOUBERT  v.  BOWIE  LTTMBBR 

CO.,  Limited. 
(Supreme  Court  of  Lonlslans.   June  4,  1906.) 

1.  Sale  —  GuABAnrr  —  Coufliancb  with 

Terms. 

Where  a  mechanical  apparatus  is  guaran- 
tied, on  a  certain  condition,  the  condition  must 
be  complied  with  In  order  to  enforce  the  guar- 
anty. 

[Ed.  Note. — For  ca«e«  in  point,  see  vol.  43, 
Cent  Dig.  Sales.  %%  793-706.] 

2.  Same— AcTiOH  fob  Pbics — DEFrxsES. 

When  the  contractee  has  operated  a  me- 
chanical plant  long  enough  to  test  it,  and  has- 
made  specific  demands,  all  of  which  have  been 
complied  with,  and  has  finally  expreraed  a- 
wilhngnesB  to  settle  the  account  of  the  con- 
tractor, provided  the  latter  complies  with  a  de- 
mand arising  out  of  another  transaction,  with 
different  parties,  objections,  urged  on  the  trial 
of  the  suit  for  the  price  of  the  plant,  that  it 
had  not  been  completed  according  to  contract, 
are  not  entitled  to  favorable  consideration, 
(Syllalula  by  the  Court) 

Appeal  from  Twentieth  Judicial  District 
Court  Parish  of  Lafourche;  Louis  P.  Call- 
louet  Judge. 

Action  by  Payne  &  Joubert  against  the- 
Bowie  Lumber  Company,  Limited.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Howell  &  Martin,  for  appellanL  Henry 
Laurence  Lasarus,  for  appellees. 

MONROE,  J.  Plaintiff  sues  for  a  balance- 
of  $1,037.01,  alleged  to  be  due  on  a  contract 
for  the  erection  of  four  steam  kilns,  for  dry- 
ing lumber,  and  for  a  balance  of  $781.00. 
due  on  open  account  for  merchandise  sold. 
Defendant  admits  that  It  owes  the  balance 
claimed  on  open  account,  but  denies  that  the 
contract  sued  on  has  been  executed,  and,  by 
way  of  reconvention,  sets  up  a  claim  for 
damages,  to  the  amount  of  $2.S0S.40,  alleged, 
to  have  been  sustained  by  reason  of  Its  non- 
execution. 

The  facts,  as  we  find  them  from  the  record,, 
are  as  follows: 
In  October,  1901,  the  parties  hereto  en- 
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tered  Into  a  contract,  coutalnlng,  among 
otbm,  the  followlns  stlinilatloiu,  to  wit: 

**Payiie  &  Jnbert  •  •  •  agree  with  the 
Bowie  Lamber  Company,  Limited.,  to  furnish 
them  four  Globe  steam  kiliu,  of  the  circnlatiDg 
i^stem.  *  *  *  to  Iw  ai  per  specifications  ap- 
pended below,  *  *  *  to  furnish  all  the  iron- 
work necessary  to  make  the  kilns  complete,  on 
the  Inside,  of  the  best  material  and  workman- 
ship. •  •  •  The  amaratus  to  consist  of 
headers,  corrugated  mp«  rests,  trucks  No.  2 

tand  here  follow  further  details] ;  to  make  the 
ilns  completes  on  the  inside,  in  first  class 
workmanship  manner.  *  •  •  It  is  under- 
stood that  Payne  &  Joubert  will  furnish  the 
Bowie  Lnmbw  Company.  Limited,  a  competent 
man  to  superintend  putting  up  the  apparatus, 
at  $3  a  day,  railroad  fare,  to,  and  from.  New 
Orleans,  and  board,  if  they  should  want  a 
man  to  superintend  patting  up  said  apparatus. 
It  is  farther  understood  that  Payne  &  Joubert 
will  furnish  competent  pipe  fitters,  to  install 
the  apparatus  in  the  bmldings,  at  the  regular 
price  of  pipe  fitters  per  day,  their  board  and 
railroad  fare,  •  •  •  final  payment  to  be 
made  on  these  kilns  after  same  have  been  fully 
constructed,  tested  and  in  working  order. 
•  •  •  It  is  agreed  •  •  ♦  that,  if  any 
Items  are  not  ennmerated  in  the  alwro-written 
contract  whidi  are  neoeesary  to  the  fall  opera- 
tion of  the  above-named  apparatus  of  these 
kilns,  •  •  •  the  parties,  of  the  first  part 
[Payne  &  Joaberd  are  to  supply  the  same  at 
their  cost   •  •  * 

"Guaranty :  Payne  &  Joubert  guaranty  these 
kilns  to  dry  as  much  one-inch  cypress  lumber 
in  twenty  four  hours  as  any  other  kilns  con- 
structed on  the  circulating  plan.  It  la  understood 
that  the  Bowie  Lumber  Company,  Limited,  is 
to  carry  the  temperature  and  operate  the  kilua 
as  Payne  &  Joubert  or  th^  representative 
may  direct,  and  to  carry  80  poonds  of  steam 
pressure  on  the  kilns." 

The  kilns  were  aBsumed  to  be  In  woi^s 
orAee,  and  the  defendant  began  operating 
tiiem  In  Februarr,  IWZ  (probably  before  tbe 
middle  of  the  month),  and,  on  February  2lBt, 
plaintiff  mote  to  defendant's  r^nreaentatlTe; 
In  part,  as  follows: 

"What  is  the  status  of  our  contract  with 
yoD,  now.  on  tbe  new  kiln  which  you  have 
lately  started  up?  Have  you  tested  it  sufficient- 
ly to  your  satisfaction  bo  that  we  may  collect 
the  outstanding  indebtedness  on  the  same?" 

To  this,  defendant,  tbrongb  Ur.  Wlgglnton, 
Its  secretary-treasurer  and  manager,  replied: 

"We  have  not  tested  tiie  kilns  saffidently  as 
yet  to  know  if  they  will  give  satisfaction,  but 
expect  to  make  some  little  changes  which  will 
have  the  effect  of  getting  better  service  oat  of 
them,  and  we  think,  by  the  end  of  next  week, 
we  will  be  in  a  position  to  give  you  a  decisive 
answer.  The  writer  expects  to  see  Mr.  Down- 
mnn  [the  president  of  the  cwnpanyl  within 
tbe  next  few  days  and  talk  the  matter  over 
with  him  aud  endeavor  to  reach  some  conclu- 
sion at  an  early  date,  so  that  we  will  be  in 
a  poeition  to  make  you  a  final  settlement 
after  proper  dedacUons  have  been  made,  for 
freight  allowance  to  Bowie,  faultily  constructed 
track,  lighter  rails  than  contract  called  for, 
misaiug  fish  plates  and  bolto,  and  iron  washers 
for  outside  of  building,  instead  Of  wooden  ones 
as  put  in  by  your  men." 

Letters  were  then  exchanged,  on  February 
24th  and  2Gth,  in  wbicta  each  of  tbe  parties 
expressed  tbe  belief  that  a  pleasant  settle- 
ment "would  soon  be  effected."  Thereafter, 
It  appears  tbat  the  defendant  become  dia- 


sattsfled  with  the  valves  which  controlled  tbe 
steam  pressure  (and  tbe  temperatore)  at  the 
kilns,  and  tbe  plaintiff  agreed  to  supply 
others,  and.  <m  April  7tb,  plaintiff  wrote: 

"We  have  your  favor  of  the  4th,  containing 
information  regarding  *  •  *  valves,  for 
which  we  thank  you.  It  is  oar  Intuition  to 
forward  your  letter  to  the  factory  in  substan- 
tiation of  the  claim  which  we  have  i^t  in  tiiat 
they  should  take  them  back.  R^erring  to  the 
•  *  •  valves  which  we  agreed  to  furnish 
yon  in  i^ace  of  these,  we  beg  to  advise  that 
they  were  shipped  from  the  factory  ♦  •  • 
on  Mardi  28th,  and  we  expect  to  rec^ve  them 
daily.  •  *  •  We  believe  that,  after  yon  will 
have  received  these  new  valves,  we  will  have 
satisfied  every  claim  that  yon  have  made  on  us 
previous  to  the  settling  of  yonr  account.  We 
therefore  inclose  a  complete  statement  of  yonr 
account,  as  it  no^  stands  on  our  Ixioks,  wit^ 
credit  memoranda  covcaing  ev&y  item  as  spe<d- 
fied  by  your  Mr.  AVigginton  to  our  Mr.  Jonbert. 
The  indosed  credits  are  as  follows  [here  follow 
a  number  of  credits,  and  statement  of  balance 
due— $2,720.89,  after  which,  the  writer  pro- 
ceeds]. We  believe  that  the  balance  which  Is 
obtained,  after  allowing  all  your  daims,  is  doe 
in  accordance  with  your  books;  the  only  amount 
in  dispute  being  an  item  of  $164  for  curtain 
doors,  which  matter  we  will  take  up,  direct,  with 
Mr.  Downman." 

To  tbis  letter,  defendant  reviled  next  daj 
(April  8th): 

"Tours  of  tlie  7th  received  with  inclosed 
credit  memoranda,  which  we  find  to  be  correct, 
as  per  tbe  memorandnmgivM  your  Mr.  Jon* 
bert  in  New  Orleans.  We  are  glad  to  know 
that  you  expect  to  ship  the  •  *  •  valves  to 
OS  shortly,  as  the  one*  we  have  on  now  are 
certainly  giving  us  a  great  of  trouble,  to  say 
nothing  of  tbe  damage  tliat  has  been  caused 
to  our  stock  on  acoonnt  of  th^  defective 
working.  With  this  valve  matter  settled,  we 
believe  the  only  question  betwera  us  is  the' 
matter  of  curtain  doors,  and,  as  yon  say  in 
yonr  lettn*  you  will  take  it  up  with  Mr.  Down- 
man,  direct,  we  will  await  his  instructions 
before  sending  you  check  to  cover  balance.  I 
will  take  this  matter  up  witli  Mr.  Downman 
as  requested."  * 

Tbe  valves  referred  to  In  this  correspond- 
ence were  duly  furnished,  and  no  qnestim  as 
to  tbeir  sufBcleiuiy  is  raised  In  tibia  suit  Tbe 
curtain  doors  were  doors  to  be  made  of  can- 
vass and  cov«%d  with  asbestos,  which  de- 
fendant wanted  (Instead  of  doors  of  manB 
otbor  mat^ial)  for  the  openings  In  the  kiln 
buildings;  but;  as  plaintiff's  contract  re- 
quired them  to  furnish  only  tlmt  which  was 
necessary  to  make  the  kilns  complete  *'on  the 
inside,"  they  were  imder  no  obUgatton  to 
furnii^  them.  It  was,  pwbaps,  after  the 
letter  last  a1x>ve  quoted  was  wrlttm  that  a 
conference  took  place,  in  the  office  of  Ur. 
Downman,  at  which  were  present  Messrs. 
Downman,  Wlgglnton,  Grabam,  Dallas, 
Joubert,  and  De  Pass.  Downman  and  Dallas 
occupied,  respeotlvely,  the  same  relatitms  to 
the  Iberia  <^ress  Company,  Limited,  as 
Downman  and  Wlgglnton  occupied  to  tbe  de- 
fendant company.  Graham  was  to  defend- 
ant's employ.  Joubert  is  one  of  tbe  plain- 
tiffs, and  De  Pass  was  and  is  platotiffs'  engi- 
neer, under  whose  directions  the  kilnj*  hen 
In  question,  as  also  a  kiln  for  the  Iberia 
Oypress  Company,  Limitodt  ^ 
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and,  whilst  one  of  the  purposes  of  the  con- 
ference, no  doubt,  was  to  discuss  the  busl- 
nem  between  plaintiffs  and  defraidant  (other- 
wise Wi^nton'B  presence  would  have  been 
■uperflnons),  it  Is,  neTerthelesfl,  a  fact  that 
OiP  burning  question  of  the  moment  was  the 
trnslness  between  plaintiffs  and  tfac  Iberia 
Company.  Jonbert  and  De  Pass  testify  that 
Downman  and  Wigglnton  expressed  tbem- 
Klres  as  pretty  well  satlsfled  with  the  Bowie 
ktlns.  and  tliat  Downman  admitted,  in  effect, 
that  tb^  had  not  been  properly  operated. 
Downman  and  Wi^nton  deny  the  exprea- 
ilma  and  admlaatona  attributed  to  them,  and 
Bay  tiiat  tlie  purpose  o'  the  meeting  was  to 
make  some  arrangement  '^bont  getting 
these  kilns  adjusted  and  wwking  pn^erly." 
Downman  says,  In  his  testimony: 

may  have  made  the  statement  that  the 
Ulss  could  be  made  all  right,  but  I  never  gave 
•07  expression  or  idea  that  tlie  kilns  were  all 
ri^t  or  satisfactory." 

Wtgginton  says: 

'TTlKy  were  after  ns  for  a  setllemeoL  Mr. 
7(Hibert  and  myself,  a  few  days  previous  to  that, 
bad  gotten  together  and  Rxed  np  oar  acconnts, 
ta  for  as  our  books  agreed  together,  and  I  told 
him  that  the  kilns  were  not  giviog  us  proper 
Ksulte,  and  Mr.  De  Para  arranged  to  go  out 
tbrrp  and  see  If  something  could  not  he  done 
to  relieve  the  situation ;  so  that,  a  few  days  af- 
ter, be  did  go  out  to  Bowie  and  took  some 
measurements  there  to  put  Tentilators  in  the 
dry  ends  of  the  kilns,  thinking  that  would  make 
them  work  properly.  It  was  my  impression, 
at  the  time,  that  the  moist  air  was  hanging 
around  the  irf  ends  of  the  kilns,  having  no 
oatlet  to  it,  thereby  absorbing  itself  into  the 
Inmber  instead  of  escsplug  oat  of  the  IniildlnKS. 
Q.  Well,  did  yon  at  that  meeting  express  satis- 
faction with  die  working  of  these  kilns?  A.  No, 
air- 
Dallas  testifies  that  he  stated  his  troubles 
(with  the  Iberia  kiln),  and  that  Wlgginton 
■toted  his  (with  the  Bowie  kilns),  and  that  he 
does  not  remember  that  either  Wle^rlnton  or 
Downman  expressed  satisfaction,  or  that 
either  of  them  said  that  the  Bowie  kilns 
dried  cue-inch  lumber  satisfactorily.  Gra- 
ham, the  only  other  person  who  was  present, 
appears  not  to  have  been  within  reach,  and 
was  not  examined  as  a  witness.  It  Is  s  fact 
beyond  dispute  that  plaintiffs  did  put  venti- 
lators In  the  dry  ends  of  the  kilns  shortly 
after  this  conference,  a  fact  which  indicates, 
upon  the  one  hand,  that  the  kilns  had  not 
been  absolutely  accepted,  aa  the  result  of  the 
conference,  and,  upon  the  other,  that  Wlggln- 
ton,  at  least,  must  have  found  the  cause  of 
complaint,  whatever  it  may  have  been  that 
was  suggested  by  him,  after  writing  the 
letter  of  April  8th.  since,  In  that  letter,  he 
states  distinctly  that  the  matter  of  the 
*alves  being  arranged  there  was  nothing  be- 
tween plalntltEs  and  the  settlement  of  the 
balance  of  their  .account,  save  the  question 
of  the  *Vurtain  door."  It  seems  to  us,  there- 
fore, that  the  idea  of  the  conferraco  was 
that,  wtailat  the  Bowie  kilns  were  fairly  up 
to  the  requirements  of  the  contract  It  was 
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thought  advisable  that  plaintiffs  should  ex- 
amine them  and  give  them  a  finishing  touch, 
and  that  this  idea  suttsequently  mat^talized 
In  tlie  form  of  additional  ventilators;  and 
this  view  of  the  matter  Is  confirmed  by  twc 
circumstances,  tIz.:  (1)  That,  as  a  fact,  there 
bad  never  been  a  uniform  pressure  of  80 
pounds  of  steam  maintained  apon  the  pipes 
In  the  kiln,  which  pressure  was  required  as' 
a  condition  of  plnlatlfTs'  gnarantr  (the  evi- 
dence showing  that  the  pressure  varied 
from  100  to  30  pounds,  during  each  period  of 
24  hours);  and  (2)  that  on  AprU  20111  (after 
the  conference,  and,  as  we  infer,  after  tiie 
rmtilators  were  pnt  ind,  Mr.  Downman,  aa 
president  of  the  Iberia  Oyprees  (Company, 
Limited,  wrote  plalnUffs  as  follows,  to  wit: 

"Referring  to  contract  which  your  firm  made 
with  us  to  put  ap  kilns  and  lumber  stacks  at 
our  mill  located  In  New  Iberie.  La.,  I  beg  to 
now  make  demand  upon  you  for  the  sum  of 
S3,(X>0  to  cover  the  loss  of  time,  expense,  and 
damage  doie  as  by  the  Insufficiency  ox  the  work 
pnt  In  by  yon,  and  the  onneceasary  and  extra- 
ordinary delays  caused  by  your  dilatory  methods 
of  doing  business,  I  would  like  for  you  to 
hand  me  your  check  for  abiove  amount,  and  toe 
icm  eome  to  a  apeedy  nttlemmt  of  any  account 
that  mav  be  due  you,.  ther«  or  ehetchcrt,  by 
our  companiea."   (rtalics  by  the  court). 

It  appears,  therefore,  that,  as  a  last  word, 
the  defendant  was  withholding  settleiuent  of 
the  claim  for  putting  up  the  Bowie  kilns  as 
a  club,  or  lever,  with  which  to  force  a  satis- 
factory settlement  of  the  difference  between 
plaintiffs  and  the  Iberia  (Company  with  re- 
gard to  kilns  and  stackers  contracted  for 
with  that  concern.  It  ts  true  that  th«« 
has  been  a  great  deal  of  complaint  (from 
defendant's  customers)  about  the  condition  of 
the  lumber  turned  out  by  its  kilns,  but,  as  It 
is  conceded  that  the  kilns  have  never  been 
operated  In  accordance  with  the  terms  of 
plaintiffs'  guaranty,  we  must  presume  that  the 
trouble  lies  In  the  method  of  operating  them 
rather  than  In  the  kllus  themselves.  It  Is 
also  true  that  the  engineer,  who  has  charge 
of  the  engines  which  supply  the  steam  for 
the  kilns,  teatlfles  that,  with  100  pounds 
pressure,  he  Is  unable  to  obtain  the  pnqier 
temperature  in  kiln  No.  1. 

But  we  find  It  remarkable  that.  In  that 
state  of  affairs,  defendant,  after  operating  the 
kilns  for  two  months,  or  more,  should  not 
have  mentioned  that  circumstance  in  the 
lettOT  of  April  8th,  or  In  the  conference,  of  a 
later  date,  and  that,  on  April  26th,  the  presi- 
dent of  the  company  should  have  expressed 
a  willingness  to  make  a  speedy  settlement 
of  the  account  for  putting  up  the  kilns,  pro- 
vided tile  matter  of  the  Iberia  Company 
should  be  settled. 

In  fact,  we  search  the  record  In  vain  for 
any  demand  upon  the  plaintiffs  with  regard 
to  the  kilns  in  question  (save  tiie  unfounded 
demand  for  curtain  doors)  that  has  not  l>een 
compiled  with.  Upon  the  other  hand,  defend- 
ant promptly  made  the  first  payment  of 
$2,000  called  for  by  the  contract^  and  made 
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the  second  payment  of  |2,600,  In  casb,  when 
It  might  have  given  Its  60-day  note  for  the 
amount,  or,  If  the  contract  had  not  been 
complied  with  up  to  that  time,  mi^t  have 
withheld  the  payment  entirely,  and  we  are 
Inclined  to  think  that  this  litigation  wonld 
not  have  arisen  but  for  the  confusing  of  the 
business  transactions  of  one  corporation  with 
'those  of  another. 

For  the  reasons  thus  assigned,  the  judg- 
ment appealed  from  (whereby  the  plaintiffs 
are  awarded  the  amount  claimed  by  them, 
and  the  demand  of  ihe  defendant  Is  rejected) 
ts  affirmed,  at  the  cost  of  tb«  defendant  and 
axn^lanL 


{in  La.)' 
No.  10,074. 
STATE  T.  COOK  et  aL 
(Supreme  Oonrt  of  Louisiana.  Juns  4^  1906.) 

1.  CbIMINAZ.    Law  — yXBDXClV-RECOlCMXnDA- 

nOH  TO  Mbbct. 

Where  the  defendant  was  found  sniItT 
of  manslaughter  and  recommended  by  the  jury 
to  the  mercy  of  the  court,  such  a  recommenda- 
tion is  no  qnalifieatlim  of  the  verdict,  and  must 
be  conddered  as  men  surplosage. 

[Ed.  Note. — For  cases  in  point  lee  rtA.  14, 
Cent  Dig.  Criminal  Iaw,  |  Z108.] 

2.  HOKICIDB— SXHTEKCE. 

The  quantum  of  punishment  In  such  a  case 
Is  confided  to  the  sound  discretion  of  the  trial 
judge,  and  cannot  be  deemed  excessive  when 
wit£in  the  limitation  prescribed  by  law. 
8.  Sauk— Manslaugrtes. 

In  all  trials  for  murder,  the  judge  is  re- 
quired to  diarge  the  jury  that  tliey  mar  find  a 
verdict  of  manstaughter,,  and  bomlclde  by  pois- 
oning fonns  no  exception  to  the  genwal  rule. 

[Ed.  Note. — For  cases  in  point,  sea  voL  26. 
Gent.  Dig.  Homicide.  ||  690-654] 

4.  Cbtuinai,  Law— iNSTBUCTioifs. 

Special  charges  are  properly  refused  when 
covered  by  the  general  charge  or  where  their 
Muission  therefrom  In  favorable  to  the  defend- 
ant. The  bill  of  exceptions  should  contain  such 
a  recital  of  facts  as  to  show  the  materiality 
and  pertinency  of  requested  special  charges. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Gent.  Dig.  Crimhia]  Law,  I  2011 ;  voL  19,  Gent 
Dig.  Criminal  Law,  ||  8161,  8169.] 

5.  SAins—AppXAi,— Review. 

Objections  to  letters  admitted  in  evidence, 
cannot  be  considered  when  they  are  not  annexed 
to  a  bill  of  exceptions  or  included  in  the  trau- 
script  of  appeal.  Nou  constat  that  their  admis- 
sion worked  prejudice  to  the  accused, 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Gent  Dig.  Criminal  Law,  SI  2831-2833.] 

(Syllabus  by  Che  Court) 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland ;  William  Jefferson 
Oiay,  Judge. 

Manford  Coolc  and  Bettle  E.  White  were 
indicted  for  murder,  and  from  a  conviction 
of  manslaughter.  White  appeals.  Affirmed. 

Levy  &  Todd,  David  Todd,  and  ClMrobvsco 
Newt«m.  for  appellant  Walter  Oulon,  Atty. 
Gen.,  and  John  R.  Mcintosh,  Diet  Atty. 
(Lewis  Oulon  and  Oeorg*  WeaW  Smith,  of 
counsel),  for  tlie  State. 


LAND,  J.  On  April  IS,  1009,  the  grand 
jury  of  Richland  parish  returned  a  true  bill 
for  murder  against  the  defendantB. 

At  the  Novembcor  t^m  following  a  sever- 
ance was  ordered  by  the  court  on  the  motion 
of  the  Btat&  Botb  of  the  defendanta  ex- 
cited. 

On  November  23, 1905,  a  motion  for  thBSige 
of  venue  was  made  by  counsel  for  Mrs. 
White.  Tills  motlcMi  was  tried  and  over- 
ruled, and  defendants  excepted. 

The  case  against  Mrs.  White  was  tried,  and 
the  result  was  a  mistrial. 

At  the  March  term  of  cotirt  In  iOOG,  Mrs. 
Wlilte  was  again  tried,  and  the  jury  found 
her  guilty  of  manslaughter,  and  aiiked  for 
her  the  mercy  of  the  court 

A  motion  for  a  new  trial  was  overruled, 
and  the  court  sentenced  Mrs.  White  to  Im- 
prisonment at  hard  labor  for  the  term  of 
20  years.  From  this  senteice  defendant  baa 
appealed. 

It  appears  from  the  record  that  the  de- 
ceased, W.  H.  White,  died  from  the  effects 
of  poison,  and  that  his  widow,  Mrs.  Bettle 
E.  White,  and  lier  codefendant  Manford 
Cook,  were  charged  with  tbe  oommlaslon 
of  the  crime 

Mrs.  White's  defense  seems  to  have  been 
that  her  husband  was  a  constant  user  of  mor- 
phine, strydmine,  and  other  poisonous  drags, 
and  that  be  came  to  his  death  by  bis  own 
bands. 

In  considering  the  case,  we  will  discuss  the 
points  In  tbe  txxler  in  wblcb  tb^  are  raised 
in  defoidanta'  brief. 

No.  1. 

Ibe  Oat  objection  is  tbtt  ttie  soitence  Is 
»ces8ive.  and  not  responsive  to  tbe  Tecdict 
wblcb  recommended  tiie  defmdant  to  tbe 
mercy  of  the  court  The  jury  bsd  notblng 
to  do  wltb  the  quantum  of  pnnisbmeot  and 
the  sentence  did  not  exceed  the  mazlmnm 
penalty  presolbed  by  law  in  socb  cases. 

The  recommendation  to  tbe  macy  of  tbe 
court  was  no  qnallflcatiim  of  tbe  verdtct,  and 
was  mere  snrplnsagew  State  t.  Bradley.  G 
La.  Ann.  N6;  State  O'Brien,  22  la.  Ann. 
27;  Stats  t.  Bosb,  26  La.  Ann,  n. 

No.  2. 

The  defendant  excepted  to  the  following 
charge  given  by  tbe  judge  to  the  jury : 

"In  all  cases,  where  the  diarge  of  murder 
is  preferred,  the  jury,  can,  under  the  law, 
return  a  verdict  for  nunslaughter." 

The  argument  is  Ibat  tbe  def«idant  was 
chained  with  murdering  by  poisoning,  and 
that  the  offense  necessarily  implied  premedi- 
tatlim  and  excluded  the  passion  which  is  the 
essential  element  of  manslaughter.  Hence, 
the  jnry  should  have  been  charged  that  tbey 
could  find  the  defendant  guilty  or  not  guilty 
of  murder,  and  that  they  could  not  find  her 
guilty  of  manslaughter. 
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The  diarc»  wai  In  ttrtet  eonfonnlty  vlfli 
tbe  prorlsioxis  of  section  78K  of  the  Rerlaed 
Statotea  of  1870^  ud  its  omlnion  wcnild 
have  been  a  fatal  error.  State  Brown,  40 
U,  Ann.  725.  4  Sontb.  887;  State  t.  Glazfe, 
46  La.  Ann.  704.  IS  Sontti.  88;  State  Jonea. 
46  La.  Ann.  180S*  16  Sooth.  808;  State  t. 
Tbomai,  60  La.  Ann.  148,  28  Sootli.  26a 

No.  8. 

After  tbe  judge  had  glvea  Mb  charge  In 
writing  to  tbe  jury,  conusel  for  defendant  re- 
Quested  tbe  following  special  cbai^ieB: 

That  It  must  be  shown  to  the  satisfaction 
of  the  Jnrr  In  anch  case :  First.  *  *  •  That 
the  accused  administered  the  poison  herself ; 
or,  second,  «  •  *  that  she  procnred  another 
to  administer  it;  or,  third.  •  •  •  that  the 
iccDsed  stood  bj  and  advised,  abetted,  or  io- 
daced  another  to  administer  It;  or,  fourth, 
•  *  •   that   she   procnred   and   placed  the 

S'isoo  where  the  deceased  could  get  it  with 
tent  that  the  deceased  should  take  it" 

The  court  refused  to  give  tbe  special  char- 
ges requested  for  the  reason  that  they  were 
fully  and  amply  covned  .by  the  genval 
charge. 

Tbe  written  charge  contains  all  the  usual 
bHtnictlons  glroi  on  mnrdn  trials. 

Tbe  Jury  was  txM  that  In  order  to  con- 
vict Uie  defendant  of  murder  tbe  erldence 
dxmld  satts^  their  minds  beyond  a  reason- 
able doubt  tiut  tbe  deceased  was  killed  by 
the  defendant,  '^rlUfully  and  with  premedl- 
tttlon  and  dellberatton." 

In  a  enbsequent  part  of  tbe  ebargo  tbe 
Judge  said: 

"In  order  to  convict  the  defendant  of  the 
crime  of  mnrder,  in  the  event  that  yon  find 
that  William  H.  White  was  killed,  it  is  not 
necessary  to  show  that  defendant  actaally  ad- 
ministered the  poison,  but  it  would  be  suffi- 
cient if  it  should  show  that  tbe  defendant  was 
present  and  aiding  and  abetting  another  to  com- 
mit  the  offense.  In  such  event,  she  would  be 
u  guilty  under  the  law  as  the  person  who  did 
idminister  tbe  poison.  Or,  if  yon  should  find 
that  the  defendant  entered  into  an  agreement 
or  conspiracy  to  take  the  life  of  the  deceased, 
and  pursuant  to  that  intent  and  according  to  the 
commoD  design,  one  of  the  persons  took  his 
life,  the  defendant,  though  not  present,  would 
be  as  guilty  under  tlie  law  aa  If  shs  had  taken 
Wsliff." 

The  flrst  and  third  subdivisions  of  the  spe- 
dal  charges  are  clearly  embraced  in  tbe 
general  diarge.  Tbe  fourth  subdivision  Is 
Included  In  the  general  propoaltlon  that  the 
defendant  herself  killed  the  deceased.  If 
not,  tiie  goMffal  cha^  was  more  favwrable 
to  tbe  defendant  than  the  requested  special 
charge  "that  she  procnred  and  placed  tbe 
polsra  where  Ibe  deceased  could  get  It  with 


the  Intent  that  fhs  deceased  should  take 

It" 

Tbe  second  subdivision,  **tbat  rtw  procured 
anothw^  to  administer  the  poison,  is  Calrly 
embraced  In  the  general  charge  relatlTe  to 
an  agreement  <a  conspiracy"  to  take  tbe  life 
of  tiie  dtfendant 

Botii  of  these  requested  diarges  Imply  tbat 
the  deCnidant  may  be  conVicted  of  murdtf 
by  poisoning,  though  absent  at  the  time 
when  the  poison  was  admlnlatared  or  taken, 
Willie  the  general  charge  Instructs  tbe  jniy 
to  convict  in  soch  a  case  on  satisfactory 
pioof  of  **an  agreement  or  con^lracy^  to 
take  the  life  of  the  defendant 

Hence,  If  these  two  requested  special  char- 
ges ue  not  embraced  In  the  goieral  charge, 
there  Is  no  errmr  shown  to  the  prejudice 
of  the  defendant  a»  Uielr  <HnlssI<m  Increased 
tbe  chances  of  ber  acquittaL 

While  our  statutes  forbid  the  trial  Judge 
"to  give  any  opinion  as  to  what  facts  bavo 
been  proved  or  disproved"  (Rev.  St  |  901), 
be  Is  not  required  to  charge  abstract  propo- 
sltlons  of  law.  Tbe  defendant  was  either 
pres«it  or  absent  when  tbe  poison  was  ad- 
mlnlstmd  to  her  husband  or  was  taken  by 
blm. 

If  she  was  present,  tbe  secmd  and  fourth 
special  charges  presented  purely  abstract 
pn^KWltions  of  law  which  bad  nothing  to 
do  with  tbe  ease^  and  If  die  was  absent 
the  first  and  tiilrd  special  ehargea  were  In- 
applicable^ 

The  bill  contains  no  recital  of  facts  tend- 
ing to  show  that  tbe  q>eclal  charges  were 
pertinent  to  any  particular  lAaae  of  the  evl- 
denca, 

The  ruling  of  the  trial  Judge,  if  not  cor- 
rect  woAed  no  prejudice  to  the  defendant 

Na  4. 

The  state  offered  in  evidence  two  letters 
purporting  to  have  been  written  hy  tbe  de- 
fr-ndant  which  were  admitted  over  tbe  ob- 
jections of  ber  counsel,  who  reserved  a  bill 
of  exertion  to  the  ruling  of  tbe  court 

The  two  letters  referred  to  are  not  ao- 
neaud  to  the  bill  of  exceptions,  and  are  not 
to  be  found  In  tbe  transcript  We  have  no 
means,  ttaerefbre^  of  determining  the  mate- 
riality of  the  contents  of  said  letters.  Non 
constat  that  their  admission  worked  pr^- 
udloe  to  the  defendant  State  t.  Farrlw, 
114  La.  670,  88  South.  46a 

There  are  other  bills  of  exception  In  tfao 
record,  wbldi  are  not  noticed  In  tbe  brief  of 
counsel  for  defendant  and  are  therefore  pre- 
sumed to  have  been  abandoned.  On  Ibelr 
face,  tbay  seem  to  be  without  merit 

Jndgmmt  afflrmed. 
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No.  16.034. 

WOOD  T.  NEW  ORLEANS  RY.  &  LIGHT 
CO. 

(Sapreme  Coart  of  Loaiaiana.   June  4,  1906. 
Rehearing  Denied  June  18,  1906.) 

Stbbei  Railroads— CozxiaxoK  with  Hon 
Oam. 

Golliplon  be^een  a  fire  bon  carriage  go- 
ing to  a  fire  and  a  street  car.   Upon  the  facts, 
the  car  is  found  not  to  have  been  negligent, 
and  the  defendant  company  not  liable. 
(Syllabus  by  the  Coart) 

Appeal  from  Glril  District  Court,  Parish 
of  Orleans;  Thomas  G.  W.  Ellis,  Judge. 

Action  by  Henry  M.  Wood  against  the  New 
Orleans  Railway  &  Light  Company.  Judg- 
ment for  plaintiffs,  and  defradant  appeals. 
Rerersed  and  suit  dlamisaed. 

Harry  Hinckley  Hall,  for  appellant  John 
Joseph  Beilley  and  8t  Olalr  Adanu^  for  ap- 
pellees; 

FROTOSTT,  J.  8t  PUHp  and  Royal 
streets  cross  each  other  at  right  anglea,  and 
are  narrow  streets.  At  2  o'clo<A  In  the  night, 
one  of  the  electric  cars  of  the  defendant  com- 
pany was  going  np  Royal,  and  a  Are  hose 
carriage,  on  ^hlcb  plaintiff  was  riding,  was 
going  to  a  Are  at  full  gallop  along  St  PblUp 
street  The  car  ran  Into  the  hose  carriage 
at  the  tntersection  of  the  two  streets,  and 
Injured  plaintiff. 

Defendant  denies  that  fbe  car  was  negli- 
gent and  pleads  the  oontribntoiy  negligence 
of  the  hose  carriage. 

The  learned  counsel  for  plaintiff  argue  that 
the  hose  carriage  was  not  gollty  ot  contriba- 
tory  negligence,  Inasmuch  as  the  apparatus 
of  the  fire  d^arbnent  of  the  city  Is  given, 
by  state  statute  and  by  dty  ordinance,  the 
right  of  way  over  the  highways  and  streets. 
But  that  question  could  come  up  only  in  the 
event  the  car  were  found  to  have  been  negli- 
gent and  we  have  reached  the  conclusion 
that  it  was  not 

The  negligence  of  the  car  Is  sought  to  be 
deduced,  as  follows:  That  it  Is  a  fact  known 
to  everybody  In  the  city  of  New  Orleans 
that  a  hose  carriage  follows  in  the  wake  of 
every  Are  engine  going  to  a  flre;  that,  in  the 
present  Instance,  a  flre  engine  had  Just  passed 
this  crossing,  aI)out  ISO  feet  ahead  of  the 
hose  carriage,  and  that  the  motorman  must 
have  seen  the  engine,  and  known  that  the 
hose  carriage  was  close  behind;  that  the 
gongs  both  of  the  engine  and  the  hose  car- 
riage— large,  lond-souuding,  14-lnch,  rotary 
gongs — were  being  rung  continuously;  and 
that  in  the  stlllneBS  of  the  nlglit  these  gongs, 
which  ordinarily  can  be  heard  a  distance  of 
several  squares,  must  have  been  heard  the 
motorman. 

We  must  say  that  it  is  strange  the  motor- 
man  should  not  have  seen  this  engine,  unless. 
Indeed,  the  distance  between  It  and  the  hose 
carriage  was  greater  than  would  appear  from 
the  evidence;  and  that  It  1>  evoi  more  strange 


that  he  should  not  hare  heard  the  gong  of 
the  hose  carriage,  unless  the  witnesses  are 
mistaken  In  saying  that  It  was  being  rung. 
But  his  posltlTe  testimony  Is  that  such  was 
the  fact  and  he  Is  corroborated  by  the  testi- 
mony of  a  witness  who  sat  on  the  front  seat 
of  the  car,  and  who  says  that  he  was  In  a 
position  to  have  seen  the  engine  If  It  bad 
passed  a  short  distance  ahead  of  the  hose 
carriage^  and  that  he  did  not  see  It  &nd  that 
he  did  not  bear  the  gongs. 

Though  Improbable,  it  may  be  that  the  en- 
gine was  not  emitting  sparks  wh^  It  trav* 
ersed  the  street  and  that  It  could  not  other- 
wise be  seen  in  the  night  and  ft  may  be  that 
the  noises  of  the  clattering  engine  and  hose 
carriage,  and  of  their  noisy  gongs,  were 
drowned  by  the  closer  noises  of  the  moving 
car  and  of  its  gong,  which  was  being  sounded 
all  the  time. 

We  should  hesitate  the  more  to  set  aside 
the  verdict  of  the  Jury,  If  It  were  not  that 
we  cannot  but  believe  that  If  this  motorman 
had  either  seen  this  engine  or  heard  the  gong 
of  the  hose  carriage,  he  would  have  been 
prompted  by  his  sense  of  self-preservation,  if 
by  nothing  else,  to  take  alt  due  precautions. 
As  the  event  proved,  he  came  very  near  being 
seriously  hurt — the  vestibule  ot  the  car  was 
crushed  In,  and  he  pinned  In  the  wreckage. 

Assuming  that  this  engine  was  not  seen, 
and  the  gong  of  the  hose  carriage  not  beard, 
by  the  motorman,  there  Is  nothing  left  In  the 
case  from  which  negligence  on  the  part  of 
defendant  could  be  predicated.  The  motoi> 
man  had  duly  takeri  off  bis  power,  and  had 
the  car  well  under  control,  for  approaching 
the  crossing,  as  is  demonstrated  by  the  fact 
that  the  car  came  to  a  full  stop  within  its 
own  length. 

Judgment  set  aside  and  suit  dismissed. 


aiT  La.) 
No.  16,064. 
STATE  V.  FREDDY. 
(Sapreme  Court  of  LonlsiaAa.   May  7,  1008k 
Rehearing  Denied  Jane  18.  1006.) 

1.  Incest^Essbntialb. 

The  concarrence  of  both  parties  is  not  es- 
sential to  incest, 

[Ed.  Note.~For  cases  In  point  see  voL  27, 
Cent.  Dig.  Incest  I  6.] 

2.  WrmESBEis  —  Cbihihal  Cases  —  Gompul- 

SOBT  ATTENDANCB. 

Where  the  accused  has  made  the  required 
oath,  be  is  entitled  to  summon  witnesses  beyond 
the  statntory  six,  as  matter  of  right 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,  |{  2-4.) 

3.  WrrrtEssEB KiTOWUiDOE— Pabt  or  Con- 

VIBSATION. 

A  witness  need  not  have  heard  the  entire 
conversation,  hut  may  testify  to  the  part  he 
has  henrd. 

[Ed.  Note. — For  cases  in  point  see  voL  60^ 
Cent  Dig.  Witnesses,  S  8fi-J 

Land,  J.,  dissenting. 
(Syllabus  hy  the  Ooort)  - 
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Appeal  from  Bevaith  Judicial  District 
Court,  Parf^  of  Richland;  William  Jeffer- 
■DD  Gray,  Judges 

J.  H.  Freddy  waa  convicted  of  crime,  and 
ippeala.  Beversed. 

Ellis  ft  McGregor,  for  appellant  Walter 
Galon,  Atty.  Qen.,  and  Jobn  R.  Mcintosh, 
DI«t  Atty.  (Lewis  Galon,  of  oounael),  for 
tbe  Statft 

PROTOffTT,  3.  Defesdaiit  was  convicted 
ijt  incest,  and  sentniced  to  20  years  at  hard 
labor.  The  tccnsiitloii  Is  that  he  had  sexual 
Interconrae  with  bis  dan^ter  without  her 
onisent 

Bis  first  reliance  is  npmi  tbe  refusal  of 
tiie  court  to  charge  tirat  consent  of  both 
parties  Is  easmtial  to  incest 

Tbe  qnestirai  thus  raised  Is  {Weseated  to 
this  court  for  the  flmt  time.  It  was  not 
considered  In  the  case  of  State  De  Hart, 
100  La.  670.  8S  South.  606. 

For  the  deflnitltm  of  our  crimes,  we  are 
referred  the  act  of  1806  to  the  common 
law  of  StD^and,  as  it  existed  at  that  date; 
bat  incest  was  not  a  crime  ctq^lsable  at 
oommon  law  In  1806  (State  T.  Smith,  80  La. 
Ann.  816)  ;  and  hence  our  statute  making  It 
a  crime  must  be  Interpreted  unaided  by  the 
light  of  tbe  common  law.  It  Is  Act  Na  78  of 
188^  p.  101,  and  reads  aa  follows; 

"As  act  to  define  the  crime  of  incest  and 
provide  tor  the  paoiahment  ttiereof. 

"Whoever  ahall  h««after  koowlnsly  Inter- 
marry, or  cohabit  witbont  marriage,  being  with* 
in  the  Aegeees  of  consaaguiDity  within  which 
marriage  m  prohibited  by  articles  94  and  9S  of 
the  Revised  Civil  Code  of  the  state  of  Louial- 
ina,  shall  be  deemed  guilty  of  tbe  crime  of 
incest" 

Tbe  question  to  be  considered  Is  whether 
the  word  "cohabit"  as  used  In  this  statute, 
Implies,  or  not  ttio  concurrent  will  of  the 

parties. 

Summarized,  the  argument  of  the  learned 
counsel  for  defendant  Is  that  whether  we 
read  this  statute  In  the  light  of  tbe  deflut- 
tloD  of  the  word  "cohabit"  or  In  tbe  light  of 
tbe  motives  underlying  its  enactment  or  in 
the  light  of  numerous  decisions  of  the  courts 
of  sister  states,  Interpreting  similar  statutes, 
we  are  bound  to  understand  It  as  requiring 
tbe  coDBeat  of  both  parties.  That  the  deflnl- 
tloD  of  cohabit  both  by  the  dictionaries  and 
the  courts,  is  "to  dwell  together  as  husband 
and  wife,"  which  describes  a  relation  Imply- 
hig  the  consent  of  both  parties.  That  tbe 
motlTe  of  tbe  statute  Is  twofold:  To  guard 
against  degenerate  offspring,  and  to  avoid  the 
Bcaodalous  vectade  of  persons  so  nearly  re- 
lated holding  themselves  out  to  the  world  as 
husband  and  wife ;  and  that  neither  of  these 
things  is  possible  unless  both  parties  are  caa- 
sentlni^  That  tbe  following  decisions  bold 
ttiat  tbe  consent  of  botli  parties  is  an  essen- 
tial element  of  Incest  to  wit :  People  v.  Jen- 
nesB,  6  Mlcb.  806,  321 ;  De  Qroat  v.  People, 
S9  HIdL  124;  People  v.  Burwell,  106  Midi. 


27,  03  N.  W.  086;  People  v.  Skntt  06  Mich. 
440,  66  N.  W.  11 ;  State  v.  Ellis,  74  Mo.  385, 
41  Am.  Rep.  321;  State  v.  Edlng,  141  Mo. 
283,  42  S  W.  J)35;  State  v.  Jarvls.  20  Or. 
4o7,  26  Pnc.  302,  23  Am.  St  Rep.  141; 
Noble  V.  State,  22  Ohio,  6^ ;  State  v.  Thom- 
as, 63  Iowa,  214,  4  N.  W.  008;  Baumer  v. 
State,  48  Ind.  544,  18  Am.  Rep.  681;  State 
T.  Marklns,  95  led.  464,  48  Am.  R^.  733; 
and  State  v.  Frltts,  48  Ark.  66,  2  S.  W.  256. 

As  Illustrative  of  the  meaning  of  the  word 
"cohabit"  the  learned  counsel  cite  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  In  the  case  of  Cannon  v.  United  States, 
lie  U.  S  55,  6  Sup.  Ct  278,  20  L.  Ed.  561, 
where,  interpreting  the  statute  against  polyg- 
amy, the  court  said  that: 

"The  offeaise  of  cohabiting  with  more  than 
one  woman  is  cmiunitted  by  a  man  who  bo 
associates  with  two  women  as  to  bold  tbem  olit 
to  the  world  as  hts  wives,  and  it  is  not  es- 
sential to  the  commission  of  the  crime  thiit  he 
should  have  had  sexual  Intercourse  with  either 
of  them." 

From  this,  the  learned  counsel  deduce  tbe 
omclusion  that  sexual  Intercourse  Is  not 
essoitlal  to  Incest ;  but  that  tbe  crime  tM  com- 
mitted by  the  parties  if,  without  any  act 
of  sexual  intercourse,  they  merely  hold  them- 
selves out  to  the  world  as  living  together  as 
busband  and  wife. 

We  are  not  Impressed  this  arKunieut. 
Tbe  etymological  meaning  of  the  word  "co- 
habit" is  simply  '^o  dwell  together."  The  ac- 
quired meaning  varies,  necessarily,  with  the 
connection  in  which  the  word  Is  used.  In 
the  present  statute,  we  think  the  meaning 
is  simply  that  of  sexual  Intercourse,  aa  In 
our  laws  upon  marriage  and  legitimacy.  Tbe 
statute  and  these  taws  may  be  said  to  be 
kindred  legislation ;  the  statute  merely,  as  it 
were,  adding  the  sanction  of  punishment  to 
the  prohibitions  contained  In  these  laws 
against  the  union  of  persons  within  the  pro- 
hibited d^rees  of  relationship. 

When  the  statute  makes  use  of  the  expres- 
sion "shall  intermarry,  or  cohabit  without 
marriage,"  It  uses  the  word  cohabit  In  tbe 
same  mmm  as  do  the  articles  188  and  189, 
Rev.  Civ.  Code,  when  they  stpeak  of  the  pos- 
BlbUIty  of  the  husband's  "cohabiting"  with 
bis  wife.  These  articles  do  not  use  the  word 
In  tbe  mnao  of  tbe  possibility  of  the  hus- 
band's "dwelling  with  his  wife,"  or  of  tbe 
pcnsiblllty  of  his  "holding  her  out  to  the 
world  as  bis  wife,"  hot  simply  of  the  possi- 
bility of  his  having  access  to  her.  Tate  v. 
IVinip.  7  Mart  (N.  S.)  548-5r>5. 

Article  I'll  of  tbe  Code  provides  that  a  mar- 
riage celebrated  without  the  free  consent  of 
botb  parties  may  be  annulled,  provided  the 
IMrties  bave  not  "freely  and  without  con- 
straint cohabited  together  after  recovering 
their  liberty." 

Commenting  on  the  corresponding  article 
of  tbe  Code  Napoleon,  which,  unlike  ours,  re- 
quires that  tbe  cohabitation  shall  bave  lasted 
six  uiuntha,  Marcadd  says : 
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*^adt  ratlficatloQ  results,  according  to  terms 
of  article  181,  from  a  cohabitatioa  coDtinaed 
dnrioK  six  months  after  the  recovery  of  liber^, 
or  after  the  discovery  of  the  error.  It  could 
not  be  fonnd  in  any  other  circumstances  what- 
crer.  Thus,  the  pregnancy  of  the  woman,  even 
If  occnrring  after  the  discoTwy  of  the  error,  or 
after  the  recovery  of  liberty,  would  be  ineffi- 
cacious. For  this  no-egnancy  simply  proves 
that  there  has  been  cohabitation;  whereas,  it 
is  not  any  kind  of  cohabitation  that  the  law 
requires,  oat  one  that  has  continued  for  six 
mouths." 

Thus,  the  great  commentator  uses  the  word 
"cohabitation"  In  the  sense  of  congress.  Aod 
our  article  111  manifestly  uses  It  In  the  same 
sense.  No  one  could  donbt  that  a  marriage 
would  be  ratified  by  the  voluntary  cohabita- 
tion of  the  parties  In  the  sense  of  sexual 
Intercourse,  Irrespective  of  any  dwelling  to- 
gether. 

So  far  as  concerns  the  underlying  motives 
of  the  statute,  we  need  not  go  elaborately 
Into  them.  SnflSce  It  that  we  know  that  the 
Btatute  baa  been  dictated  by  the  moral  sense 
of  the  community,  to  which  the  sexual  Inter- 
course of  persons  within  the  prohibited  de- 
grees Is  abhorrent.  Beyond  the  asertalu- 
ment  of  the  existence  of  this  moral  sense,  and 
that  It  was  it  that  dictated  the  statute,  we 
see  no  use  in  going.  Beyond  that  point,  the 
question  ceases  to  be  one  of  law,  or  of  the 
Interpretation  of  statutes,  and  degenerates 
into  one  purely  of  sociology.  The  Inquiring 
student,  however,  who  wishes  to  know  why 
such  onions  are  deemed  unnatural,  and 
why  they  are  olfenslve  to  the  moral  sense 
of  modern  society,  will  find  the  matter  fully 
discussed  In  connection  with  the  laws  that 
fix  the  degrees  of  relationship  wltbln  which 
marriage  Is  prohibited.  The  French  com- 
mentators are  copious  on  the  subject,  and 
Montesquieu,  Esprit  des  Lois,  book  26,  c.  1&,  Is 
Interesting.  The  sexual  intercourse  within 
the  prohibited  degrees  is  Just  as  offensive  to 
the  moral  sense  of  the  community  if  accom- 
plished by  force  or  fraud  as  If  accomplished 
by  consent,  and,  hence,  la  as  much  within 
the  spirit  of  the  statute  In  the  one  case  as  In 
the  other. 

Coming  to  the  decisions  of  the  courts  of 
other  states  Interpreting  statutes  on  the 
subject  of  Incest,  we  note,  first  of  all,  that 
these  decisions  can  be  of  assistance  only  in  so 
far  as  the  reasoning  by  which  they  are  sup- 
ported is  applicable  to  our  statute.  In  other 
words,  Incest  not  being  a  common-law  crime, 
these  decisions  have  no  common-law  author- 
ity. As  observed  by  Mr.  Wharton,  In  speak- 
ing of  incest:  "From  the  reason  that  the 
subject  Is  generally  absorbed  by  statute,  no 
decision  of  its  common-law  character  Is  to 
be  cited."  Crlm.  L.  (7th  Ed.)  {  26C0a.  If 
we  consult  these  decisions,  however,  we  find 
them  to  be  fairly  divided.  See  A.  &  E.  E. 
of  Law,  vol.  16,  p.  135.  To  the  list  there 
filren  may  be  added  the  recent  cases  of 
Pavls  T.  People  (111.)  68  N.  E.  640.  and 
Feople  T.  StrattoD  (GaL)  76  Paa  166— botb 


well-reasoned  dedsloni^  and  agwlnwt  the 

necessity  of  consent 

The  decisions  on  the  afilrmatlTe  tide  of  the 
question  are  all  based  upon  the  phrase  "with 
each  other,"  found  In  the  statutes  they  in- 
terpret, from  which.  It  is  thought,  there 
arises  an  Implication  of  the  necessity  of  con- 
current consent  Those  words  are  not  found 
In  our  statute.  Though,  it  most  be  con- 
fessed, an  implication  of  the  necessity  of 
concurrence  results  Just  as  strongly  from 
the  single  word  "cohabit"  alnce  the  cohablta- 
Uon  cannot  but  be  "with  each  other."  But 
the  aim  of  the  statute  la  to  prevent  the  un- 
natural sexual  intercourse,  and  this  Inter- 
course exists  none  the  less  If  accomplished 
against  the  will  of  one  of  the  parties,  and 
the  act  is  none  the  less  Incest  because  It 
happens  also  to  be  rape. 

The  defoidant  presented  the  following 
motion  duly  sworn  to : 

"Defendant  in  this  case  now  moves  the  conrt 
for  a  subptena  for  Mrs.  Tom  Johnson  residing 
in  this  parish.  Represents  that  he  has  al- 
ready six  witnesses  summoned  on  his  part,  but 
now  finds  that  the  said  Mrs.  Johnson  is  a  ma- 
terial and  important  witness  on  his  behalf, 
shows  that  he  expecta  to  prove  by  said  Mrs. 
Johnson  that  the  general  character  of  the  prose- 
cuting witness  in  uis  case  is  very  bad  ana  cor^ 
mpt  and  that,  if  the  testimony  itf  tlds  witnen 
la  submitted  to  the  jury,  he  believes  that  they 
will  give  very  little,  If  any,  weight  to  the  teati* 
mony  of  said  prosecuting  witness." 

The  court  dmled  the  motion  tm  the  fol- 
lowing reasons: 

"By  the  Court:  The  application  was  re- 
fused tor  the  following  reasons,  to  wit:  De- 
fendant has  already  sommoned  the  Dumber  of 
witnesses  allowed  by  law,  and  for  the  furthc 
reason  that  in  the  opinion  of  the  conrt  the  ap- 
plication and  affidavit  was  Inaoffldent  and  the 
evidence  inadmissible." 

The  learned  Judge  does  not  say  wherein 
this  application  Is  Insufficient  and  for  our 
part  we  are  unable  to  see  why  It  should 
have  been  considered  so.  It  seems  to  con- 
form with  Act  No.  67  of  1894,  p.  78l  What 
Is  expected  to  be  proved  by  the  witnras  is 
stated,  and  also  why  and  how  the  same  Is 
material,  and  the  application  Is  sworn  to. 
True,  It  does  not  say  how  far  the  witness 
resides  from  the  courthouse,  but  It  does 
say  that  she  resides  In  the  parish,  and  Rich- 
land Is  not  a  very  large  parish,  and  the 
parish  seat  Is  in  the  center;  and,  moreover, 
the  Attorney  General  says  In  bis  brief  tbit 
the  witness  resided  only  10  or  12  miles  from 
the  courthouse.  Distance,  therefore,  offered 
no  good  reason  for  refusing  the  appllcaticm. 
As  a  matter  of  fact  there  proved  to  be 
abundant  time  to  get  the  witness.  The  mo- 
tion was  offered  on  Monday  morning,  and 
the  defense  did  not  close  Its  evidence  until 
Tuesday  afternoon.  The  motion  did  not  call 
for  a  pmtponement  of  tlie  trlaL 

The  Impeachment  of  the  prosecuting  wit- 
ness, the  main,  If  not  the  only,  witness 
against  blm,  was  rerj  Importsnt  to  the  ac 
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cmed,  and  vrldenoe  as  to  ttie  general  dm- 
tcter  of  the  prosecuting  wltneai  was  oer- 
tilny  not  Inadmlsdble.  State  T.  Qwj,  108 
La.  8,  80  South.  268. 

Because  flie  d^endant  had  already  atun- 
ffloned  bIz  witness^  was  good  reaacm  for 
making  Vm  appllcatltm,  bat  sorely  no  reason 
ft*  refnalng  it  The  statute  says  that  the 
party  "ahaU  not  be  allowed  to  sanunni  more 
than  six  witnesses,  nnless"  the  showing  Is 
made.  This  can  only  mean  that,  where  the 
Showing  Is  made,  the  rlg^t  to  the  snnunons 
follows  as  a  matter  of  coarse.  In  all  cases 
where  the  appUcatha  Is  In  doe  form,  perhaps 
the  safW  rale  for  our  brettirsn  of  the  dis- 
trict bendi  would  be  to  grant  It;  and  to 
pat  off  tiie  comUderatlon  of  its  timeliness 
ontll  aM>licatt(m  comes  for  pos^wnonent  w 
toKpaMoa  of  ttie  trial  to  await  the  arrlTal 
of  the  witness  or  the  returns  of  the  sheriff. 
It  can  then  be  known  with  more  c^talnty 
whether  there  was  or  not  time  to  secure 
tbe  presence  of  the  witness,  and  whether 
therefore  the  application  was  timely.  We 
will  add  Oat  we  are  not  to  be  understood  as 
mying  that  ttu  Showli^  in  tills  cass  was 
nlDdent  for  a  postponement  of  tfas  trial, 
but  rimply  for  ordering  the  sut^Nsna  to  Issue. 

On  this  ground  tbe  Judgment  will  bave  to 
be  set  aside,  and  the  case  remanded. 

The  next  objection  Is  to  tbe  ruling  permit- 
ting a  witness  to  testify  to  a  conversatlffli 
of  which  he  had  heard  only  a  part  Tbe  rul- 
hig  was  correct  State  v.  Allen,  111  La. 
IM,  35  South.  496;  State  T.  Daniels,  40  La. 
Ann.  96T,  22  South.  416;  State  t.  Tallery, 
47  La.  Aon.  182,  19  Soatb.  740.  49  Am.  St 
Rep^  868;  Elliott  (m  Brldoice,  i  241,  note 
174;  A.  &  B.  E.  Of  L,  TOL  1,  p.  722;  16  Cyc. 
1087,  note  14. 

The  next  objection  is  stated  differently 
br  counsel  and  the  Judge,  and  this  court 
must  accept  the  statement  the  Judge.  The 
statement  of  counsel  Is  tiiat  the  prosecuting 
witness  and  afber  wltnessea  for  tbe  state 
harlng^  testified  that  the  defendant  bad  al- 
ways bem  unreasonably  eerere  with  the 
proaecnting  witness,  bis  daughter,  the  de- 
fendant was  denied  the  right  to  testify  to  the 
reason  why  he  bad  been  tiius  severe.  The 
statement  of  tbe  Judge  is  that  this  matter 
of  toe  severity  of  tbe  defendant  was  brought 
oat  1^  the  defei^ant  himself  cm  tbe  cross- 
examination  of  the  staters  witnesses,  and  that 
It  was  an  irrelevant  matter.  Under  lliese 
drcomstences,  the  ruling  was  correct  The 
defendant  cannot  cross-exsmlne  the  8tete*s 
wltoesaes  as  to  Irrelevant  matters,  tor  the 
purpose  of  afterwards  contradicting  them,  or 
ftw  tiw  purpose  of  opting  tiie  door  to  testi* 
OKny  oa  sudi  irrelevant  matters.  That  Is  a 
plain  proposition. 

Tbe  misunderstanding  betweu  the  Judge 
and  coxmsel  In  regard  to  the  glvbig  of  a 
mitten  duurgb  Is  not  likely  to  occur  again, 
and  brace  need  not  be  gone  Into. 

Judgment  Is  set  aside,  and  ease  rananded 
fortrlaL 


LAND,  3^  dissents  tnm  tbs  ruling  on 
point  of  defendant's  legal  right  to  summcm 
the  wltoess  during  the  trial,  but  othvwlse 
concurs  in  tiu  oplnltm. 


(117  La.) 
No.  15,854. 

STATE  ez  rd.  ARKANSAS  80UTHBEN  B. 
GO.  et  al.  V.  KNOWLBS  et  at 

(Supreme  Conrt  of  LouWana.    May  21,  19061 
Bdiearing  Denied  Jons  22,  ISOO.) 

1.  TAXATIOn  —  BAILBOA.D  AlD  TAX  —  CoLLBO- 
TION. 

Where,  nnder  article  242  of  the  Conati- 
tntion  of  1870.  and  Act  No.  35.  p.  44,  of  1886, 
and  Act  No.  1G3,  p.  101,  of  1894,  upon  the  pe- 
tition of  property  taxpayers,  and  agreeably  to 
the  promulgated  result  of  a  special  election, 
a  tax  of-  five  mills  la  levied,  for  10  yeara.  In 
aid  of  the  construction  of  a  railroad,  such  tax 
Is  to  be  collected  each  year,  durins  tbe  tenn 
thus  fixed  by  the  petition  and  election,  upon 
tbe  t>asla  of  the  assessment  of  each  year. 

2.  MuniciFAL  GoBPOBATiONS— Aid  to  Raxx.- 
B0AD8— Election— Petitio  H . 

Under  article  242  of  tbe  Oonatitntion  of 
1870  and  Act  No.  3S.  p.  44.  of  18S6,  and 
Act  No.  153.  p.  101,  of  1804.  tbe  petition 
of  tbe  pn^rty  taxpayers  calling  for  an  elec- 
tion npcm  the  question  of  a  tax  in  aid  of 
tbs  oonstmctlon  of  a  railroad  need  not  specify 
the  amoant  to  be  raised,  the  law  mentioned 
being,  in  that  respect,  complied  with  when 
ttie  petition  designates  a  rate,  or  pmenti^, 
and  a  period,  of  taxation  within  the  limits  fixed 
by  itt  and  such  rate  or  percentage  xeceivea  the 
requisite  votes  at  the  election. 
(Byllabns  by  the  Court) 

Appeal  from  Fourth  Judicial  District 
Oourt,  Parish  <tf  Lincoln;  Bkribert  Brooks 
Dawklos,  Judges 

Application  by  the  state^  m  the  relation  of 
tbe  Arkansas  Southern  Railroad  Company 
and  otberst  for  a  vrrit  of  mandamus  to 
Oeor^  Knowles.  asseesor.  and  others.  Judg- 
ment for  plalnUffat  and  defendante  appeaL 
Affirmed. 

Holatead  &  Atkinson,  for  appellanto  po- 
lice jury  and  Interveners.  Andrew  Augustus 
Gunby,  for  appellees. 

Statement 

IIONEOB,  J.  It  appears  from  the  rec- 
ord In  this  case  tlut  In  Decwber,  1807, 
agreeably  to  article  242  of  tbe  Ctmstltu- 
tion  of  1870^  and  to  Act  Na  85,  p.  44,  of 
1880,  and  Act  No.  153,  p.  181,  of  1884,  the 
taxpayers  of  the  parish  of  Uncoln  voted 
a  special,  annual  tax  of  five  mills,  for  10 
years,  on  tbe  assessed  valuation  of  ttie  prop- 
erty of  tbe  parish,  In  aid  of  the  construction 
of  a  railroad ;  it  being  stipulated.  In  tbe  pe- 
tition calling  for  the  election,  that  tbe  tax 
should  be  levied  and  collected  In  the  same 
mannor  as  other  taxes  assened  In  the  parish, 
and  paid  over  to  the  railroad  compaiv,  or 
He  assigns,  or  successors,  whenever  the  road 
should  have  been  completed  to  'tbe  town  of 
Bnston.  The  result  of  tbe  election  waa  pro- 
mulgated tig  the  polios  Jni7  In  Janoaiy,  1808, 
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at  which  time^  also,  that  body  orderecl  that 
the  tax  Bbould  be  levledt  for  10  years,  when- 
ero-  the  railroad  ahoold  have  been  completed, 
and  pat  In  (^ration,  from  Junction  Cl^  to 
RuBttm,  and,  the  road  bSTlng  been  so  com- 
pleted and  put  tat  operation  In  December, 
1889,  the  police  Jory,  In  JannaiTf  1000,  and  In 
Hbe  same  months  of  the  years  1901, 1902, 19(3, 
1901,  IOCS,  levied  the  tax  for  those  years, 
respectlTely,  with  the  other  taxes  of  the  par- 
ish. In  July,  19fX,  however,  an  ordinance 
was  passed  relevying  the  taxes  for  the  year, 
with  the  exception  of  the  railroad  tax,  and 
r^ealing  the  wdlnance  which  had  beoi 
adopted  In  January,  In  so  far  as  it  conflicted 
with  the  ordinance  thoB,  aabseqnently,  ad(q?t- 
ed,  and  the  assessor,  assnmlng,  apparently, 
that  the  prior  ordinance  bad  been  mtlrely  re- 
pealed, and  falUn;  and  refusing  to  extend 
the  railroad  tax  on  bis  rolls,  the  asidgnees 
of  the  tax,  with  whom  la  joined  tbe  railroad 
company  to  which  it  was  voted,  bring  this 
Bolt  to-  compel  him,  by  mandamus,  to  do  so, 
praying,  also,  for  certain  rdlef  nnder  the 
writ  as  agalnfit  the  sheriff  and  the  police 
jury.  The  sheriff  answers  that  he  has  al- 
ways been  ready  to  collect  any  taxes  that 
are  SBsessed,  but  the  assessor  apd  the  police 
jury,  appearing  together,  after  setting  iy> 
certain  defenses  which  have  not  been  In- 
sisted on  in  this  court,  for  answer,  say  that 
the  petition  of  tbe  taxpayers  uid  tbe  ordi- 
nance levying  the  tax  6o  not  spedtr  tbe 
amount  of  money  to  be  raised,  and  hmce 
that  no  tax  was,  or  could  have  beeo,  legally 
voted  or  levied  t  that,  If  any  tax  was  legally 
voted,  the  aggregate  amount  to  which  relat- 
ors are  entitled  is  to  be  ascertained  by  mul- 
tiplying the  proceeds  of  the  tax  as  predicated 
on  the  assessment  for  the  year  1807  by  the 
number  of  years  during  which  such  tax  was 
to  be  levied,  and,  upon  that  basis,  that  re- 
lators would  be  oitltled  to  $10,878^  In  ad- 
dition to  what  tbey  have  already  received, 
which  amount  can  be  realized,  aa  they  allege, 
from  a  tax  of  1.92  mills  per  annum  during 
the  remaining  years  of  tbe  taxing  period, 
even  assuming  that  the  assessments  should 
not  be  increased.  And.  In  this  defense,  the 
respondrats  are  Joined  by  certain  clOxeaa 
and  taxpayers  of  the  parish,  who  have  in- 
tervened for  that  purpose. 

It  Is  admitted  that  interveners  paid  the  tax 
in  question  without  contest  up  to  the  date  of 
the  filing  of  this  suit;  that  the  assessment  of 
tbe  parish  of  lincoln  for  1897  was.  $1,878,466, 
and  that  for  1000  it  was  $2,890,970;  that 
the  total  amount  of  the  railroad  tax,  levied, 
assessed,  collected,  and  paid  over,  for  the 
years  lOOa  1001,  1002,  1003,  19M.  was  $44,- 
290.60;  that  tlie  railroad  was  completed  to 
Ruston  In  Deoonber,  1880,  and,  shortly  after- 
ward, to  the  southern  bonndaiy  of  the  par- 
ish, and  is  now  being  extended  southward, 
from  Wlnnfleld.  in  the  parish  of  Winn ;  and 
that  Its  construction  and  operation  have 
"been  of  Immaise  benefit  and  advantage  to 
tbe  property  hoMas  of  Lincoln  Parisbf"  In 


which  parish  tbe  population,  capital,  and 
values  have  largely  increased  within  tbe  past 
five  years.  It  is  fmther  admitted  that  the 
Alexandria,  Junction  City  ft  Shreveport  Rail- 
road Compuny,  to  which  tbe  tax  was  original- 
ly voted,  consolidated  with,  and  asdgned  Its 
interest  therein  to,  the  Ariunsas  Southern 
Railroad  Company;  that  the  company  last 
named,  which  Is  incorporated  under  the 
laws  of  Louisiana,  built  tbe  railroad,  **as 
specified  in  the  petition  of  taxpayers  and  or- 
dinance of  the  police  Jury" ;  that  tbe  tax  was 
levied  and  collected  In  the  name  of  tbe  com- 
pany up  to  the  year  1906 ;  and  that  said  cxaa- 
pany  has  aaslpied  its  rtg^t  thereto  to  Its  co- 
relatois  in  this  suit,  the  evidence  showing 
that  the  assignment  was  made  for  value  re- 
ceived. 

The  learned  Judge  a  qno,  in  a  w^-consld- 
cred  (pinion,  reached  the  conclusion  that 
the  ordinance  adopted  by  tbe  police  Jury  in 
January,  1906,  had  not  been  repealed  tbe 
later  ordinan(»,  in  so  far  as  the  levy  of  the 
railroad  tax  for  the  year  1906  was  concerned, 
and  that  the  sheriff  had  not  refused  to  col- 
lect sncb  tax,  and  hence  that  there  was  no 
reason  for  Issuing  a  mandamus  at^lnst  tither 
of  those  parties,  and  he,  accOTdingly,  dis- 
missed the  proceedings  as  against  them,  made 
tbe  writ  peremptory  as  against  the  assessor, 
and  rejected  tbe  demands  of  the  Interveners. 
From  this  Jndgm^t,  the  police  Jury  and  tiw 
interveners  have  appealed,  and  relators  tiave 
answered,  praying  that  the  Judgment  be 
amended  1^  ordwing  the  police  Jury  to  levy 
the  tax  for  the  remaining  years  of  the  taxing 
period. 

Opinion. 

Article  242  of  the  Constitution  of  1879 
authorized  the  enactment  of  laws  for  the 
levying  of  special  taxes,  upon  the  vote  of  tbe 
taxpayers,  In  aid  of  public  improvement  or 
railway  enterprises,  provided  that  such  taxes 
should  not  exceed  the  rate  of  five  mills  per 
annum,  nor  extend  for  a  longer  period  than 
ten  years.  Act  No.  35,  p.  44,  of  1886.  being 
an  act  to  carry  Into  effect  the  article  thus 
mentioned,  contains  the  following;  among 
other,  provisions,  to  wit: 

"Section  1.  •  *  *  That,  whenever  one 
third  of  the  property  tax  payers  *  •  *  shall 
petition  the  police  jury  to  levy  a  qwelal  tax 
in  aid  of  any  railway  company  or  corporation, 
oreanized  under  the  laws  of  this  state,  the  caid 

Eolice  jury  shall  order  a  special  election  to  ba 
eld  for  that  purpose  and  submit  to  the  prop- 
erty tax  payers  *  *  *  the  rate  of  taxation 
and  the  parpoae  for  whidi  It  Is  intoided. 

•  *  * 

"Sec.  2.  *  •  *  That  the  petition  mention- 
ed in  section  1  of  this  act  shall  be  in  writing, 
shall  designate  tbe  railway  company,  or  cor- 
poration, and  the  percentage  of  tbe  tax  to  be 
fevied  each  year,  and  the  number  of  years,  not 
exceediD|f  toi,  onring  whidi  it  shall  M  levied. 

"Sec.  4.  •  •  •  That  If  a .  majority  in 
number  and  in  value  of  the  property  tax  payers 

*  •  *  shall  vote  in  favor  of  soeh  levy  of 
said  special  tax,  then  the  police  Jury,  for,  and 
on  behalf  of.  the  parish,  *  *  *  ahall  lounedi- 
ately  pass  aa  orolnanca  levying  such  tax,  and 
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for  midi  thM  u  may  lutTe  been  specified  fai 
said  petition,  and  shall  derignate  the  year  In 
which  each  tax  shall  first  be  levied  and  ool- 
lecled.  *   *   *  '* 
"Sec.    6.   •   •   •  That    the    police  jury 

*  *  *  shall,  when  the  TOte  is  in  favor  ot 
the  levy  of  soch  taxes,  levy  and  collect,  annu- 

in  addition  to  otfaur  taxes,  a  tax  upon  all 
taxable  property  •  •  •  mfficient  to  pay  the 
amount  specified  to  be  paid  in  sndi  petition, 
and  said  police  Jury  shall  have  the  same  power 
to  enforce  and  collect  any  special  tax  that  may 
be  authorised  by  snrh  election  as  Is,  or  may 
conferred  by  law  upon  them  for  the  col- 
lection of  other  taxes,  which  taxes,  so  collected, 
shall,  from  time  to  time,  as  the  same  are  col- 
lected, he  paid  to  the  railway  company  or  cor- 
poration named  ip  each  [petition,  or  to  such 
petBon,  or  persons,  or  partnership,  or  other 
company  or  corporation,  to  which  the  same  may 
have  been  assigned. 

"8ec  7.  *  •  *  That  the  right  to  receive 
the  whole  or  any  portion  of  such  taxes  may  be 
uaigned  and  transferred  by  such  railway  com- 
pany, or  corporation  to  any  person  or  part- 
nership, or  otner  company  or  corporation,  and 
mrh  person,  partnership,  or  other  company  or 
corporation  snail  have  the  same  right  to  en- 
force the  coIlecti<«i  and  paiyment  of  such  taxes 
u  soch  railway  company  or  corporation  would 
have  had  if  such  assignment  had  not  been 
made.  *  •  •** 

Act  No.  153,  p.  101,  of  1804,  merely  extends 
the  provisions  of  the  act  of  1886,  which  re- 
late to  elections  In  parishes,  cities,  and  towns, 
to  "parish  wards."  The  petition  of  the  tax- 
payers in  the  instant  case  prays  that  an 
election  be  ordered  pursuant  to  the  statutes 
above  mentioned,  and  the  vote  of  the  prop- 
erty taxpayers  be  taken  on  "the  qnestlon  of 
levying  a  five  mill  tax,  for  10  years,  on  the 
usessed  valuation  of  the  property  of  Lincoln 
parish.  In  aid,  and  to  aid,  the  Alexandria 

*  *  *  Railway  Company  In  building  a 
railroad  •  •  •  and  to  levy  an  annual  tax 
of  five  mills  per  annum  on  the  dollar  of  the 
assessed  valuation  of  all  the  property  In  Linc- 
oln parish.  In  each  year,  for  a  period  of  10 
years.  In  aid  of  said  railroad  as  aforesaid. 
Said  tax,  so  levied,  to  be  collected  as  other 
taxes  assessed  in  Lincoln  parish,  and  the 
same  paid  over  dlr^  to  the  railroad  com- 
pany or  Its  assigns  or  successors.  The  said 
tax  to  be  levied  and  collected  when  said  rail- 
road has  been  constmcted  or  completed  to 
the  town  of  Rostoo.  In  said  parish,  and  the 
Mine  paid  orer  as  ^Foresaid  to  the  said  com- 
psny.** 

Whether  the  taxpayers  could  l^ally  have 
roted  and  bound  themselves,  or  the  property 
In  the  parish,  for  an  amount,  payable  In  10 
snnoal  InstallmentB  equal  to  the  proceeds 
of  a  five  mill  tax  to  have  been  levied  for  10 
years  upon  the  basts  of  the  assessment  of 
1887,  la  a  qtiestlon  which  seems  to  ns  to 
present  very  serious  practical  dlfflcnltles,  and 
one  which  need  not  be  answered,  since  It  is 
plain  that  what,  In  point  of  fact,  the  property 
taxpayers  of  Lincoln  parish  did,  was  to  vote 
the  entire  proceeds  of  a  five  mill  tax,  to  be 
collected  annually  during  10  years.  In  the 
Kime  manner  as  the  taxes  of  the  parish,  and 
this  they  were  authorized  to  do  by  the  law. 


both  constltntlonal  and  statutorTt  and,  having 
done,  must  abide  by.  It  may  t>e  remarked 
In  this  connection  that  the  other  parties  in- 
terested In  the  matter  evidently  believed,  and 
acted  in  the  belief,  that  the  entire  proceeds  of 
the  tax  had  been  voted,  since  relators,  as  late 
as  lOOS,  In  consideration  of  the  assignment  of 
the  tax  to  them,  released  the  railroad  com- 
pany from,  and  assumed.  In  Its  stead,  obliga- 
tions amounting  to  over  $80,000.  The  learned 
counsel  for  the  responueut  seem  to  reiy 
for  the  support  of  their  position  npon  the 
decision  of  this  court  lo  the  case  of  Bennett  v. 
Police  Jury,  113  La.  68,  36  South.  881.  Bat 
that  was  a  case,  arising  under  article  232  of 
the  Constltntion  of  1898,  and  Act  No.  181, 
p.  SI,  of  that  year,. In  which  it  appeared  that 
a  special  tax  had  been  voted  for  the  purchase 
of  grounds  and  the  building  of  a  schoolhouse, 
and  In  which  It  was  held  that,  under  the  stat- 
ute mentioned,  It  was  essential  that  the  peti- 
tion of  the  taxpayers  should  have  stated  the 
amount  proposed  to  be  realized,  each  year, 
from  the  tax.  After  calling  attention  to  sev- 
eral points  of  dltrerenees  between  the  two 
cases,  and  after  quoting  section  2,  of  Act  No. 
131,  p.  19i,  of  1898,  and  the  corresponding 
section  <2)  of  Act  No.  8S,  p.  44.  of  1886,  the 
Jndge  a  quo,  In  bis  able  opinion,  says: 

"As  will  be  seen  by  reference  to  these  two 
sections,  the  act  of  1898  requires  that  the 
amount  of  each  year's  tax  to  be  levied  be  net 
forth  in  the  petition,  while.  In  the  act  of  l&Sfi. 
it  Is  the  percentaee  of  the  tax  to  be  levied  each 
year  that  is  required  to  be  set  forth  in  the  pe- 
tition. *  *  •  Percentage  and  amount  are 
not  equivalent  words,  but  percentage  and  rate 
are,  in  many  Instances,  convertible  terms.  The 
taxpayers  who  voted  the  special  tax  in  favor 
of  the  Alexandria  •  *  •  Railway  Company 
evidently  understood  the  word  'percentage'  to 
mean  'rate,'  for,  in  their  petition,  they  set 
forth  the  rate  that  shonld  be  annnally  ecOlected." 

We  concur  in  this  view,  and  may  add  that, 
If  it  shonld  be  said  that  the  words  "percentage 
of  the  tox  to  be  levied  each  year,*'  aa  used  In 
the  act  of  1886,  mean  ttte  "proportion  of  the 
tax  of  five  mills  which  is  anthorized  by  law, 
and  hence  that  the  petition  In  the  Instont  case 
should  have  designated  the  propcntion  of  that 
tax  intended  to  be  levied,  the  answer  is  tliat 
the  petition  so  designates  the  whole  of  the 
five  milla.  and  tlut  sncb  designation  Is  strict- 
ly within  the  meaning  of  both  the  statnte 
and  the  Constltntion.  We  also  concur  with 
our  learned  Brother  In  the  opinion  that  the 
ordinance  of  Janvary,  1005,  in  so  far  as  It 
levies  the  tax  here  In  question.  Is  not  repeal- 
ed by  the  ordinance  adopted  In  Jnly  of  that 
year,  and,  as  the  police  Jury  had  complied, 
BO  far  as  it  could,  at  that  time,  with  section 
4  of  the  act  of  1886,  by  levying  the  tax,  for 
the  whole  period,  immediately  after  the  tax- 
payers had  voted  in  favor  of  such  tax,  and 
had  compiled  with  section  6  of  that  act.  by 
making  the  annual  levy  for  the  year  1905, 
there  Is  no  Immediate  duty  now  resting  on 
it,  the  performance  of  wMch  can  be  enforced 
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by  mandamus.  Then  are  some  other  points 
presentedt  which,  however.  In  view  of  the 
coQclositHu  reached)  we  find  it  nnneceasaiy 
to  deddeu 
Judgment  afflrmed. 

NICHOLLS,  takes  no  part,  not  haTlng 
been  present  when  the  case  was  argued. 


an  La.) 

No.  16,101 

In  re  BAUBEN8. 

STATE  T.  BAUBBNS. 

(Snprema  Ooart  of  Louislatia.   Mar  21»  1908. 
Refaearinff  Denied  Jnne  18.  U06.) 

1.  Husband  and  Wm— Failusb  or  Hus- 
band TO  SUPPOBT. 

It  is  the  dut7  of  the  hnsbond  and  father 
to  provide  for  the  support  of  his  wife  and  minor 
children,  In  necessitous  circumstances,  at  the 
matrimonial  domicile,  ftod  that  obligation  is  not 
discharged,  if,  by  reason  of  ills  cruel  treatment, 
the  wife  is  compelled  to  find  shelter,  with  her 
minor  children,  at  the  residence  of  her  father. 
In  a  neishborlng  parish;  nor  does  any  change 
of  venue,  as  to  the  offense  of  neglecting  to  pro- 
vide, etc.,  as  denounced  by  Act  No.  Si,  p.  42, 
of  1902,  result  from  those  conditions. 

[Ed.  Note. — Tot  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  SS  H.  124.] 

2.  SAUB— CbIHINAL  OrFBNSE. 

Act  No.  84.  p.  ^  of  1902,  contemplates 
that  a  man  shall,  at  all  times,  provide  for  the 
support  of  bis  wife  and  minor  children,  in  ne- 
cessitous circumstances,  and  his  neglect  to  do  so, 
during  a  period  of  time  not  covered  by  a  convic- 
tion already  secured  under  that  act,  is  a  dintinct 
offense  as  to  which  the  plea  of  autre  foia  con- 
vict predicated  on  sach  conviction  is  not  good. 
8.  Ckiminal  Law— Appeal— Revibw. 

This  court  is  without  aatborlty.  whether 
in  the  exercise  of  Its  supervisory  Jurisdiction 
or  otherwise,  to  review  the  finding  of  an 
inferior  court.  In  a  criminal  prosecution,  upon 
a  question  of  fact,  and  hence  will  not  under- 
take such  review,  where,  in  a  prosecution  under 
Act  No.  34,  p.  42,  of  1902,  the  trial  judge  has 
found  that  ^'the  circumstances  and  fioandal 
ability"  of  the  defendant  are  soeb  as  to  war- 
rant his  being  condenmed  to  pay  a  certain 
amount  for  the  support  of  his  win  and  child. 


4.  Husband  and  Wife— Scppobt  ot  W] 

Criminal  Pbosecution. 

The  pendency,  on  appeal,  of  an  action 
by  the  husband  for  separation  from  bed  and 
board,  can  have  no  effect  In  the  matter  of  the 
execution  of  a  sentence  imposed  on  the  husband, 
in  a  criminal  prosecution,  for  neglect  to  provide 
for  the  support  of  his  wife,  and  a  fortiori  is 
this  true,  where,  by  the  judgment  appealed 
from,  the  demand  for  separation  was  rejected. 

(Syllabus  by  tha  Court) 

Application  by  Jean  Marie  Baurena  tor 
writs  of  certiorari  and  prohibition,  to  re- 
view conviction  ot  failing  to  support  Us 
wife.  DismlBsed. 

Francis  Rivera  Richardson,  for  relator. 
Respondoit  Judges  pro  ae, 

Statement  of  the  Case. 

MONROE,  J.  Relator  Involves  the  super- 
visory Jurisdiction  of  this  court,  on  the 
ground  tiiat  tlie  Judgm^it  of  which  he 


complains  la  unappealable,  and  that  be  is. 
otherwise,  without  remedy.  And  he  alleges. 
In  substance,  that  he  was  chafed  before  the 
district  court  for  the  parish  of  St.  Bernard, 
under  Act  No.  84,  p.  42,  of  1902,  wltb  fail- 
ure to  provide  for  his  wife  and  child;  that 
he  (1)  pleaded  to  the  Jurisdiction  of  the 
court,  on  the  ground  that  his  wife  aud 
child  reside  In  the  parish  of  Orleans, 
which  parish  was,  therefore,  the  situs  of 
the  alleged  ofTense,  and  that  the  plea  was 
overruled;  that  be  then  (2)  presented  a 
plea  of  autre  fois  convict,  on  the  ground 
that  be  had  previously  been  convicted  of 
the  same  offense  and  had  complied  with 
the  ismtence  imposed  on  him,  which  was 
also  overruled;  that  he  was  th«i  tried 
and  convicted,  and  waa  soitenced  to  pay 
$20  per  month  for  the  support  of  his  wife 
and  child  and  to  furnish  bond  to  secure 
compliance  with  the  sentence  (8)  though  it 
was  shown  on  the  trial  that  he  was,  and 
Is,  earning  but  $16  a  month,  together  with 
the  use  of  a  house  to  reside  In  aud  the  pro- 
visions required  by  him;  and  that  (4)  he 
**thereupon"  filed  a  motion  In  arrest  of  judg- 
ment, alleging  that  hia  conviction  should  be 
set  aside,  on  the  ground  that  he  bad  sned 
his  wife  for  separation  from  bed  and  board, 
for  abandonment,  and  that  she  had  l>een 
summoned  and  condemned  to  return  to  the 
matrimonial  domicile,  and  that  it  bad  been 
shown  that  be  waa  willing  there  to  recdve 
and  support  her,  according  to  his  means, 
and  that  she  had  failed  and  refused  to  re- 
turn, but  that  the  motion  had  be^  orer- 
ruled,  wherefore  he  prays  for  the  wrlta 
of  certiorari  and  prohibition,  etc. 

It  appears  from  the  return  of  the  trial  judge, 
and  the  record  made  part  thereof,  that  the 
matrimonial  domicile  is  Id  the  parish  of 
St  Bernard,  but  that  relator's  wife  had  beoi 
compelled  by  the  cruelty  of  her  husband 
to  find  shelter,  with  her  child,  at  the  res- 
idence of  her  father,  in  the  parish  of  Orleans ; 
that  relator  had  been  convicted,  In  1904,  of 
falling  to  provide  for  their  support  and 
sentenced  to  pay  $20  per  month.  In  that 
bebalf,  for  one  year,  and  that  he  had  compiled 
wltb  the  sentence,  but  that  he  had  been 
charged  with,  thereafter,  falling  to  make 
such  provision,  and  "that  the  only  fact  which 
is  the  same  in  both  cases  Is  her  [the  wife's] 
reason  for  not  returning  to  her  husband,** 
which  Is,  the  cruel  treatment  received  by 
her  at  his  hands,  prior  to  her  being  forced 
to  leave  her  home ;  that,  In  BUbstauce, 
relator  Is  In  receipt  of  an  Income  sufficient 
to  warrant  the  sentence  Imposed;  and  that. 
In  the  suit  for  separation,  there  has  been 
rendered  a  final  judgment,  reacting  relator's 
demand,  from  which  an  appeal  la  now  pend- 
ing hi  this  (8iq>TOne)  Oourt 

Opinion. 

1.  It  Is  the  duty  of  the  husband  and  fath- 
er to  provide  for  the  support  of  hla  wife 
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and  minor  children.  In  necessltons  circum- 
stances, at  the  matrimonial  domicile,  and 
that  ohllgatioo  Is  not  discharged  If,  hy  rea- 
son of  his  cruel  treatment,  the  wife  Is  com- 
pelled to  find  shelter,  with  her  minor  chil- 
dren, at  the  house  of  her  father  In  a  neigh- 
boring parish,  nor  does  any  change  of  venue, 
as  to  the  offense  of  neglecting  to  prortde, 
denounced  Act  No.  34,  p.  ^  of  1902, 
nnilt  from  that  circumstance. 

2.  Act  No.  S4.  p.  42,  of  1002,  in  draonnctng 
at  an  ofFense,  the  neglect  of  a  person  to 
provide  tor  the  support  of  his  wife  and  minor 
-children.  In  necessitous  circumstances,  and  In 
providing  the  penalty  of  a  fine  not  exceeding 
tlOO;  at  imprisonment  not  exceedli^  one 
year,  at  both,  and  Id  further  providing  "that, 
before  trial  (with  the  conaent  of  the  defend- 
ant) or  after  conviction,  instead  of  imposli^ 
the  punishment  hereinbefore  provided,  or. 
In  addltloa  tbereto,  the  court,  In  Ita  discre- 
tion, having  regard  to  the  drcumetances 
and  financial  aUUty  of  the  d^endant, 
shall  have  pomr  to  paaa  an  order,  which 
shall  be  BobJect  diange  by  It,  from  time 
1o  tlme^  as  elrcnmatances  may  require^  di- 
recting tbB  defendant  to  pay  a  certain  sum 
weekly  fbr  Uie  apac*  of  one  year,  to  the 
wifeb  and  to  release  flie  dtfendant  from 
-cntody,  <m  prohatltm.  toe  tiie  qiace  of  one 
year,  upon  bis  entning  Into  a  recognisance, 
with  or  without  surety,  In  such  sum  as  the 
court  shall  direct,"  contemplates  that  a  man 
shall,  at  all  times,  provide  for  the  support 
<tt  his  wife  and  minor  children.  In  necesd- 
tous  circumstances.  And  his  neglect  to  do 
so,  during  a  period  of  time  not  covered  by 
a  conviction  already  secured.  Is  a  distinct 
offense  to  which  the  plea  of  autre  fols  con- 
vict, predicated  vstaa  the  prior  conviction, 
Is  not  good. 

S.  This  court  Is  without  authority,  whether 
Id  the  exercise  of  Its  supervisory  Jurisdiction, 
or  otherwise,  to  review  the  findings  of  an 
Inferior  court,  In  a  criminal  prosecution, 
upon  a  question  of  fact,  and  hence  will  not 
andertake  such  review,  where,  In  the  pros- 
ecution under  Act  No.  34,  p.  42,  of  1902,  the 
trial  Judge  has  found  that  the  "circumstances 
and  financial  ability  of  the  defendant"  are 
such  as  to  warrant  his  being  condemned  to 
pay  a  certain  amount  for  the  support  of  his 
wife  and  minor  child. 

4.  The  pendency,  on  appeal,  of  an  action, 
by  the  husband,  for  separation  from  bed 
and  board,  can  have  no  effect  In  the  matter 
of  the  execution  of  a  sentence  Imposed  on 
bim  In  a  criminal  prosecution  for  neglect 
to  provide  for  the  support  of  his  wife,  and, 
a  fortiori,  la  this  true,  wh^,  by  the  judg- 
ment appealed  from,  the  demand  for  separ- 
ation was  rejected. 

For  these  reasons.  It  la  ordered,  adjudged, 
and  decreed  that  the  preliminary  orders 
bmfn  made  be  rescinded,  and  that  relators 
demand  be  rejected,  and  this  proceeding 
dlamiased,  at  bis  costs. 


ai7  La.) 
Ko.  16.02& 
BAILBOAD  LANDS  CO.,  Limited,  T.  CITY 

OF  8HRBVSPOBT. 
(Supreone  Oonrt  of  Louisiana.   June  4,  1900,) 

1.  Public  liANDS— Gbant  bt  Federu  Gov- 
KBNHENT— Ratification  bt  State. 

A  grant  by  the  federal  goTemment  of  land 
that  had  passed  to  the  state  under  the  swamp 
land  grants  of  1849  and  IKSQ  may  be  ratified 
and  confirmed  by  the  state. 

2.  Same— Railboad  aid  Qeaht. 

Where  such  subfleqnent  grant  is  made  to 
the  state  herself.  In  aid  of  a  railroad,  and 
the  stat»  accepts  the  grant,  and  In  ber  turn, 
grants  the  land  to  a  railroad  company,  snch 
action  on  ber  part  operates  as  a  consent  to  the 
Bubaeguent  grant — a  ratification  and  confirma- 
tion of  It 

8.  Saice— SwAiiF  Land  Geants. 

Where,  owing  to  such  sabsequent  grant, 
the  General  Land  Department  has  refused  to 
confirm  the  land  to  the  state  under  the  awamp 
land  grants,  and  tha  atato  liaa,  nevertheless, 
issued  a  patent  for  the  land,  as  of  land  belong- 
ing to  her  under  the  swamp  land  grants,  and 
snch  patent  comes  in  opposition  to  the  title 
under  the  subsequent  grant,  the  latter  will  pre- 
vail. 

(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  the  Railroad  Lands  Company. 
Limited,  against  the  city  of  Shreveport 
Judgment  for  plalntlfC.  Defendant  appeals. 
Affirmed. 

Ruffin  Goleon  Pleasant,  Olty  Atty.,  for  ap- 
pellant Wise,  Bandoliih  ft  Bendall,  for  «!>- 

pellee. 

PROVOSTT,  J.  The  property  Involved  In 
this  suit  is  tiie  same  that  was  Involved  In  the 
suit  of  Railroad  Company  t.  Tlbbs,  112  La. 
51,  36  South.  223,  except  that  a  part  has  been 
expropriated  and  Is  now  represented  by  $40,- 
000  in  cash  in  the  hands  of  the  clerk  of  court 

In  1868,  for  aiding  in  the  construction  of 
a  railroad  from  the  Texas  line  to  the  Missis- 
sippi river,  through  the  towns  of  Greenwood, 
Shreveport,  and  Monroe,  Congress  granted  to 
the  state  certain  lands  along  the  line  of  the 
railroad.  The  Secretary  of  the  Interior  certi- 
fied to  the  state  a  list  of  these  lands,  and,  by 
act  of  March  11th,  the  state  acc^ted  same, 
and  granted  same  to  the  Vicksburg,  Shreve- 
port A)  Texas  Railroad  Company,  the  author 
of  plaintiff's  title.  Among  these  lands  was 
the  land  In  controversy.  Long  afterwards,  in 
1888,  t^e.  Governor  of  the  state,  executed 
and  filed  In  the  General  Land  Office  a  deed 
reconveylng  the  land  In  controversy  to  the 
United  States,  and  at  the  same  time  claimed 
same  under  the  swamp  and  overflowed  land 
grants  of  1849  and  1850.  The  claim  was  con- 
tested by  the  railroad  company,  and  was 
rejected;  the  Land  Department  ruling  that, 
having  accepted  the  land  under  the  railroad 
grant,  the  state  could  not  claim  It  as  swamp 
— a  ruling  In  line  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Rogers  Locomotive  Works  v.  Amer- 
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lean  Bmlgrant  Companr,  1G4  TJ.  S.  S50.  IT 
Sup.  Ct  18S.  41  L.  Ed.  S52.  The  state  tben 
brought  Bult  to  recover  back  all  the  lands 
granted  to  the  railroad  company,  on  the 
groand  that  the  company  bad  not  earned 
them,  having  failed  to  folfill  the  conditions 
of  the  grant  The  case  (State  t.  Railroad 
Co.)  Is  reported  at  page  981  of  44  La.  Ann^ 
page  865  of  11  South.  The  suit  was  dismiss- 
ed ;  the  court  holding  that  the  grant  bad  been 
made  by  Congress  and  not  by  the  state;  that 
In  accepting  the  lands  from  Congress,  and 
transmitting  them  to  the  railroad  company, 
the  state  had  acted  merely  as  an  agent,  or 
iDstrumentality,  of  Congress;  that  Congress 
had  been  the  real  donor;  and  that  non  constat 
that  Congress  was  not  satisfied  with  the  man* 
na  In  which  the  company  bad  fulfilled  the 
conditions  of  the  grant. 

Notwithstanding  these  repulses,  the  state, 
in  1892,  proceeded  to  deal  with  the  property 
as  hers,  and  Issued  a  patent  to  the  city  of 
Shreveport,  and  it  is  on  that  patent  the  city  of 
Shreveport  relies  in  this  snlt  The  plalnUfF 
holds  the  title  of  the  railroad  company. 

The  learned  counsel  for  the  city  of  Shreve- 
port  does  not  undertake  to  dlfterentlate  this 
case  from  that  of  Rogers  Locomotive  Works, 
but  merely  contends,  on  the  authority  of  State 
T.  Railroad  Company,  supra,  that  the  state, 
in  accepting  the  lands  under  the  railroad 
grant  of  1856,  and  In  granting  them,  In  her 
turn,  to  the  railroad  company,  was  not  acting 
In  her  own  name,  or  for  herself,  bat  merely 
as  an  agent,  and  that  inasmuch  as  her  prin- 
cipal had  no  title,  she  did  not  by  her  acts 
as  agent,  convey  any. 

We  cannot  accept  that  view.  This  land 
was  Included  specifically  In  the  railroad 
grant  and,  even  though  acting  as  a  mere 
agent  yet  the  state  must  be  held  to  have 
expressly  consulted  to  this  grant  and  thereby 
ratified  and  confirmed  It  It  has  often  been 
held  that  the  states  may  ratify  and  confirm 
subsequent  grants  by  the  federal  government 
of  lands  that  had  passed  to  them  under  th« 
acts  of  1849  and  18B0.  Am.  ft  ISng-  Bnt?*  toL 
26,  p.  850. 

The  title  of  the  railroad  company,  which 
plaintiff  holds,  has  been  recognized  In  the 
two  cases  of  State  v.  Railroad,  and  Railroad 
V.  TIbbs,  supra,  and  several  other  decisions 
of  this  court  and  is  apparently  (ood. 

Judgment  affirmed. 

LAND,  J.f  recused. 


(117  Ta.) 
No.  16.029. 

OITT  OF  SHREVEPORT  v.  MARKS  et  aL 
(Supreme  Court  of  Louisiana.    June  4,  1906.) 

PrriTOBT  Action— Defensm. 

Proof  of  an  outstanding  title  better  than 
plaintUTa,  is  a  good  defense  to  a-  petitory  ac- 
tion. 

[Ed.  Note. — For  cases  lD_polntn  see  vol.  41» 
Oeat  Dig.  Real  Actions,  I  S3.] 

(Byllaboi  by  the  Court) 


Appeal  from  First  Judicial  District  Oourt, 
Parish  of  Caddo;  Thomas  Fletcher 
Judge. 

Action  by  the  dty  of  Shrevqnrt  tcalnst 
Oade  Marks  and  others.  Jndgment  Cor  defmd- 
ants,  and  plaintiff  appeals.  Affirmed. 

Ruffln  Golson  Pleasant  C^ty  Atty.  (Milton 
0.  Elstner,  of  counsel),  for  appellant  William 
Pike  Hall,  Edgar  Williamson  Sutherlin,  and 
Albert  H.  Leonard  (D.  T.  Land  and  Wise, 
Randolph  &  Reudall,  of  counsel),  for  appel- 
lees 

PROVOSTY,  J.  This  Is  a  petitory  action, 
and  the  land  in  controversy  is  the  same  as 
that  Involved  In  the  suit  of  Railroad  I^ds 
Company  v.  City  of  Shreveport  (this  day  de- 
cided) 41  South.  443.  lu  that  suit  It  was  held 
that  the  city  of  Shreveport  had  no  title, 
whereas  the  Railroad  Lands  Company  had  a 
title  which  had  been  repeatedly  recognlied 
and  was  apparently  good.  Defendants  relr 
upon  tbeir  possession,  and  also  plead  tbis 
outstanding  title  In  a  third  person  against 
plalntlCTs  demand.  The  latter  defense  la 
good.  The  suit  Is  petitory,  and  a  petitory 
action  is  defeated  by  the  proof  of  an  out- 
standing title  better  than  plalntUTi. 

Judgment  affirmed. 

LAND,  J~  Becnsed. 


017  La.) 

No.  16.053. 

STATB  T.  a  a  HAUTWELL  CO.,  Limited. 
(Supreme  Court  of  Louisiana.   June  4  1906.) 

1.  Licenses— Persons  Liable— "CONmAcroB 
Who  Employs  Assistants." 

Qnoad  work  executed  by  a  corporation  for 
other  persons  through  "contract^*  made  with 
those  persons  by  the  corporation,  the  latter  is 
liable  for  a  license  tax,  as  a  "contractor  who 
employs  aBsiatants."  though  the  work  done  be- 
mechanical  In  character. 

2.  Sake— Liabilxtibs— Attobhkt'b  T*m  and 
Ihtbrest. 

The  decision  of  the  Supreme  Court  In  State 
V.  Comptoir  National,  61  La.  Ann.  1272,  26 
South.  91,  B8  to  the  effect  of  the  changing  by 
the  officers  of  the  taxing  department  of  tlw 
original  construction  of  a  license  law,  upon 
parties  who  had  on  or  before  snch  diange  in- 
quired of  such  ofQcers  whether  under  the  law 
they  owed  a  license,  and  been  Informed  tliat 
they  did  not,  does  not  extend  In  favor  of  parties 
who  had  made  no  such  Inguiries  and  received 
no  such  answer,  but  who  by  reason  of  sacfa 
original  construction  had  simply  not  been  called 
upon  for  a  license. 

The  utmost  extent  of  that  condition  of  things 
would  be  to  relieve  such  parties  from  the  pay- 
ment of  interest  and  attorney's  fees  tnm  and 
after  a  judicial  demand  for  a  license. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  (3ourt,  Parish 
of  Orleans;  Thomas  O.  W.  ElUa,  Judge. 

Action  by  the  state  against  O.  O.  Hart- 
well  Company,  Limited,  to  collect  a  Uoenae 
fee.  Judgment  tor  defoidant,  and  plaintiff 
appeals.  Reversed  and  rendered. 
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OUlMrt  Lonls  D1^>^A,  Jr.,  and  Bdward 
fO^xtae,  for  appellant  John  Fitzpatrlck.  Mo> 
OfeMs  HcCaleb  A  Leopold,  for  apptileeb 

NIOBOLLB,  J.  The  Statement  of  facta  In 
the  case  and  the  Issues  Involved  contained 
In  the  bifef  on  behalf  of  the  state  (app^ 
lent)  are  Ss  follows: 

The  state  of  Louisiana  ivoeeeded  against 
tile  CL  O.  Hartwell  Company,  Limited,  onder 
section  U  of  Act  No^  171.  p.  416.  of  1896,  as 
amended  by  Act  No.  lOB,  p.  160,  of  1900,  to 
collect  a  license  from  It  for  the  years  1901- 
lOOS.  Inclnslve,  alleging  that  It  Is  s  con- 
tractor or  mechanic  who  employs  assistance; 
that  Its  annual  gross  rectfptB  from  the  said 
business  exceed  920^000;  that  it  had  obtained 
no  license  from  the  state  of  Louisiana,  to 
condoct  this  business  tm  any  yen;  and  that 
there  was  doe  to  the  state  of  Lonlslana  from 
die  aald  cwporatlon  the  sum  of  1120  Cnr  each 
year,  with  Interest  at  the  rate  of  2  per  cent 
a  month  mi  eadi  amount,  from  tiie  1st  ot 
March  each  year,  reqwctlvely^  and  as  at- 
tom^tf  fees,  10  per  cent  on  the  whole  prin- 
cipal and  Interest 

Defendant,  answering,  denies  that  It  la  a 
contractor;  dalms  ezemptlim  firom  license 
tax  under  articles  Na  229  ot  flie  Constitu- 
tion of  189%  ss  one  engaged  In  a  mechani- 
cal pursuit;  and  urges  thst  If  It  Is  a  con- 
tractor.  the  state,  under  the  'doctrine  of  con- 
temporaneous construction,"  Is  now  esto^ed 
from  claiming  tiie  said  licenses. 

By  agreement  of  coXmsd,  It  was  admitted 
that  the  C  C.  Hartwell  Company,  Umlted, 
was  Incorporated  In  the  year  1904;  that  If 
subject  at  all,  It  owed  license  to  the  state 
osly  for  the  years  1904  and  1905;  and  that 
Its  purposes  of  Incorporation,  as  set  forth  in 
its  disrtor.  are  sa  follows: 

"Uannfactorina  of  lii^hthiK  fixtures,  contract- 
inf  and  dealingin  lanitary  plumbing,  electric 
fnatallmenta  and  anppliea,  steam  heating,"  etc 

It  was  further  admitted,  subject  to  objec- 
tion by  the  state,  that  the  said  corporation 
la  the  successor  of  "Hartwell  &  Co.,"  a  part- 
aerahlp  which  had  carried  on  business  In 
this  city  since  the  year  1870;  that  a  license 
as  a  retail  dealer  had  been  paid  by  this 
partnership  dnrlng  all  of  these  years;  that 
Qo  demand  had  been  made  upon  It  for  a 
license  as  a  contractor;  that  the  tax  collec- 
tor bad  Issued  the  said  license  witbont  op- 
position; and  that  others  similarly  engaged 
bad  paid  a  retail  dealer's  license. 

The  court  without  passing  on  the  objec- 
tion, or  going  into  the  merits  of  the  case, 
rendered  a  Judgment  In  favor  of  the  defend- 
ant on  the  gronnd  that  this  was  a  proceed- 
ing Cor  an  additional  license,  and  that  the 
role  laid  down  In  the  case  of  State  v.  Chess, 
Cbedcers  A  Whist  Club  (No.  15,984  of  the 
Supreme  Court  docket)  40  South.  628,  was 
fatal  to  the  plalntUTs  demand.  The  quea- 
ticms  before  the  court,  rdatlve  to  ttielr  Im- 
portance, are: 

ri)  Is  the  !ttate  here  proceeding  for  an  ad- 
ditional Ucenset 


445 

(2)  If  no,  does  artlde  Vo.  220  of  the  Con- 
stitution of  806  exempt  the  defendant  from 
the  license  taxes? 

(S)  If  no,  Ui  the  defendant  inotectod  In  tlie 
present  action,  by  the  doctrine  of  contem- 
poraneous constmction? 

(4)  Quantum? 

Counsel  for  the  state  say: 

The  claim  made  by  the  defendant  that  tt 
Is  ei^ged  In  a  mechanical  pursuit,  and  Is 
therefore  exempt  from  a  license,  under 
article  220  of  the  Constitution  of  808,  Is 
deariy  trnfoonded.  The  court  has  de^ed 
upon  many  oc<m8lons  that  the  only  persons 
protected  1^  this  article  of  the  Constitution 
are  mechanics  or  lab(H«rs  who  work  with 
their  own  hands.  It  has  gone  further  and 
decided  that  an  act  levying  a  llcoise  upon 
persons  engaged  in  mechanical  {nirsults,  un- 
less working  continuously  with  their  hands. 
Is  not  nnconstltntlonal.  In  Tax  Collector  v. 
Ctmner,  42  La.  Ann.  789.  7  Soutii.  600,  this 
court  said; 

**lU1iig  the  phrase  auaged  to.  a  mechanical 
pursuit,  according  to  these  definitions,  and  It 
la  fdear  that  the  framers  of  the  cooBtltutional 
arddea  intended  to  relieve  from  license  those 
persons  who  are  engaged  from  day  to  day  In 
the  performance  of  mannal  labor  in  mechanical 
or  agricultural  pursnita,  and  that  Ue  master 
builder  and  eontraetort  loho  employ  otkert  to 
do  the  work  which  thev  merely  auperintend 
should,  like  other  professional  men,  pay  the 
license  tax."   (Italics  ours.) 

Bee,  also.  State  v.  McNally,  46  La.  Ann. 
46. 12  South.  117;  City  T.  O'Kell,  43  La.  Ann. 
1182,  10  South.  24S. 

It  must  likewise  be  remembered  here  that 
the  state  Is  not  proceeding  against  O.  C. 
Hartwell,  an  Individual,  but  against  the  C. 
G.  Hartwell  Company,  Limited,  a  corpora- 
tion, and,  a  fortiori.  It  Is  a  fact  that  the  Con- 
stitution of  this  state  never  Intended  to  ex- 
empt a  corporation  In  such  a  pnrsolt  from 
the  license  tax. 

Defendants  state  their  position  as  follows: 

The  principle  contention  of  the  state  la 
that  defendant  Is  a  contractor  and  a  me- 
chanic employing  assistance,  and  as  such 
liable  for  a  separate  and  additional  license 
on  ito  business,  under  the  provisions  of  sec- 
tion 14,  of  Act  171,  p.  416,  of  1896,  which  Im- 
poses a  license  only  **upon  master  builders, 
stevedores,  bill  posters  or  tacking  contrac- 
tors and  mechanics  who  employ  aaslstance." 
It  is  plain  from  the  evidence  that  defend- 
ant Is  neither  a  master  builder,  a  stevedore, 
a  bill  poster,  nor  a  tacking  contractor,  and 
It  Is  attempted  to  hold  It  as  a  mechanic  who 
employs  assistance  as  a  contractor. 

The  term  "contractor,"  according  to  the 
Idea  of  the  license  act  Is  of  nncertain  signifi- 
cation. Every  person  engaged  in  basiness 
may  be  called  a  contractor.  The  retailer, 
the  wholesaler,  the  Insurer,  the  pawnbroker, 
the  manufacturer,  the  mechanic — all  these 
are  contractors.  This  will  hardly  be  denied. 
The  tax  collector  claims,  however,  that  If 
the  license  Imposed  on  a  retailer  or  other 
busluess  specially  designated  in  the  I1c<^n»e 
act  la  less  than  that  Imposed^  upon  cootrac- 
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ton  In  general,  we  mnst  dler^rard  the  epe- 
dal  designation  and  claBslAcatlon,  and  by 
applying  a  general  dealgnation  obtain  higher 
llcenae.  This  proposition  la  neither  Just  nor 
reasonable.  We  think  the  term  "contractor*' 
was  put  In  by  the  Legtslature  to  cover  cases 
not  specially  covered  under  Uie  previous 
sections  of  the  law,  or  In  cases  where  no 
exemption  from  license  taxation  could  be 
allowed. 

However,  It  cannot  be  held  as  a  mechanic 
who  Moploys  assistance  In  any  event.  Assum- 
ing therefore  tbat  it  Is  engaged  in  a  mechan- 
ical purauit,  that  Is  to  say,  that  It  employs 
mechanics  or  journeymen  plumbers  to  Install 
the  fixtures  sold  by  it,  then  It  Is  exempt  under 
article  229  of  the  Constitution,  which  special- 
ly exempts  from  its  provisions  "those  engaged 
In  mechanical,  agricnltaral,  hortlcultoral 
and  mining  pursuits." 

Right  here  it  Is  well  to  note  that  the  terroB 
of  article  229  Is  not  as  contended  for  by  the 
state.  The  exemption  accorded  is  not  in  fa- 
vor of  mechanics,  agriculturists,  or  fanners 
and  miners,  but  "those  engaged  In  a  mechan- 
ical, agricultural  and  mechanical  pursuit," 
which  necessarily  Included  corporations. 

There  Is  therefore  no  difference  between  a 
person  who  Is  engaged  In  a  mechanical  pur- 
snit  and  a  corporation  so  engaged,  as  the  ar- 
ticle applies  to  both  i>er8on8  and  corporations. 

Article  229  of  the  GonsUtnUon  of  1898  de- 
clares tiiat: 

"All  persons,  assodatlona  of  persons  and  cor- 
porations parsaing  any  trade,  profession,  busi- 
ness or  calling,  may  ho  reodered  liable  to  such 
tax  (a  license  tax)  except  d^ks,  laborers, 
clergymen  and  school  teachers,  those  mgaged 
in  mechanical,  agrlenltural  and  mining  pur- 
suits." 

The  license  tax  demanded  Is  claimed  under 
the  fburteoith  section  of  Act  Na  171,  p.  415, 
of  1808,  as  amended  Igr  Act  No.  108,  p.  190, 
of  1900. 

Section  14  of  Act  Na  171,  p.  416,  of  1898, 
divides  Into  IS  classes  for  the  purposes  of  a 
license  tax,  "for  tbe  bvaliieis  and  berelnaftsr 
named,"  to  wit: 

"For  every  Indlvldnal  or  company  carrying 
OB  tbe  profession  or  business  agency,  for  steam- 
boats, draying,  trucking,  keeping  cabs,  carriages, 
backs  or  horses  for  litre,  nndertakers,  owners 
or  lessees  of  toll  brid^  and  ferries,  m&ster 
builders,  stevedores,  bil)  posting  or  tacking, 
contractors  and  mechanics  who  employ  assist- 
ants." 

The  provisions  of  the  amendment  of  1900 
to  the  act  have  no  bearing  on  the  Issues  In- 
volved In  this  case  and  need  not  be  recited. 
Tbe  tax  Is  claimed  not  from  Hartwell,  Indi- 
vidually, but  from  the  "corporation"  known 
as  the  "Hartwell  Oompany,  limited." 

That  corporation  Is  shown  to  be  engaged 
in  a  "mechanical  pursuit,  and  In  the  conduct 
of  its  business  to  take  contracts  for  mechan- 
ical  work.  The  mechanical  work  done  by 
tlie  corporation  Is  necessarily  done  by  and 
throivb  its  agents  and  employes.  It  cannot 


of  Itself  and  tm  an  'tetltr**  act,  lndq>endenar 
of  such  i^ents  and  emploTte,  as  a  "meduudi^ 
as  an  iudlvldnal  does  who  UmsBlf  does 

work. 

The  mechanical  work  done  tir  a  eorporaUon 
may,  however,  be  done  either  for  its  own  ac- 
count or  for  the  acconnt  of  others;  Oiat  i> 
to  say,  the  wotk  dtme  may  result  In  tbe  pro- 
duction ta  a  thing  belonging  dtiier  to  the 
corporation  ItatUt  or  to  the  person  or  corpora- 
ti<m  for  whom  it  Is  dona  If  for  another- 
person,  tlut  woA  can  be  done  tbrongh  *V»n- 
tracfa^  made  by  the  corporation  witii  that 
person.  It  may  ther^ore  wdl  be  a  "con- 
tractor" for  mechanical  work.  If  done  for 
Itself  the  thing  produced  by  the  work  Is  either 
held  In  ownerstdp  for  Its  own  use  or  held  to 
be  sold  or  transferred  to  some  otlier  prason; 
that  Is  to  say,  as  a  dealer  in  the  tUng  pro- 
duced. 

In  the  case  of  Roy  v.  Schnff  (La.)  24  South. 
788,  the  municipal  autborltlea  of  the  town  of 
Mansnra  sought  to  compel  the  d^endant  ta 
pay  a  license  tax  as  a  peddler;  that  Is,  sub- 
stantially, as  a  dealer  or  trader  in  the  prod- 
ucto  of  a  farm  which  he  was  engaged  in 
selling.  He  resisted  the  tax  on  the  gnmnd 
tbat  he  was  a  "farmer,"  and  as  soch  engaged 
In  "agricultural  pursuits";  that  he  was  there- 
fore exempted  tnaa  paylnjg  a  license.  Wheth- 
er he  himself  as  a  farmer  did  any  phydcat 
woife  on  the  form  does  not  appear. 

Tlie  court  held  that  the  exemptlai  covered: 
both  the  former  and  the  sale  1^  the  farmer 
of  that  which  the  Industry  produced.  In  Glty- 
of  New  Orleans  v.  Bayley,  8B  La.  Ann.  645. 
the  defendant  was  a  plasterer  who  worked 
with  his  own  hands,  and  who,  when  execut- 
lug  a  lai^er  "contract*  than  he  could  craven- 
lently  do  himself,  empl<9ed  others  to  "assist" 
bim.  The  court  held  that  he  was  engaged  In 
a  mechanical  ptirsul^  "that  the  employment 
of  assistanto  In  his  occupntlra  did  not  alto^ 
the  nature  of  his  occupation,"  and  that  the 
Constitution  exempted  "those  mgaged  in  me- 
chanical pursuits"  from  tbe  payment  of  li- 
censes upon  their  tradesi  In  that  particular 
case  the  state  tax  under  which  the  llcoise 
was  claimed  Imposed  a  "license  upon  mechan- 
ics who  wnployed  assistants,"  and  the  town 
ordinance  following  the  law  Impcwed  a  11- 
c«uM  tax  upon  every  Individual  carrying  on 
the  business  of  a  "mechanic  who  anpli^ed 
assistants." 

The  court  said  that  tbe  superior  law  hav- 
ing already  prohibited  that  kind  of  business 
from  b^ng  taxed,  the  Legislature,  and  still 
less  tbe  town,  bad  no  authority  to  Impose- 
tbe  license. 

The  case  referred  to  differs  from  ttie  pres- 
ent one,  in  tiiat  the  question  was  raised  In 
the  other  case  as  to  Sehnff*P  Itablli^  to  a  tsx 
for  sellli^  or  dealing  with  the  products  of 
tbe  farm,  while  In  this  case  thera  Is  no  issue 
as  to  whether  Hartwell  ft  Co.  were  liable  as 
dealers,  as  they  bad  paid  a  license  as  such. 

The  question  here  is  not  whether  tbe  civ- 
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po ration  was  liable  ai  a  "dealer,"  bnt  eb  a 
"contractor,"  or  "mechanic  who  employed 
assfstauts." 

In  Theobalds  t.  Connor,  42  La.  Ann.  787, 
7  South.  689,  the  defoidant  was  an  "Indlvld- 
nal,"  not  a  "corporation."  He  ctalmed  ex- 
emption under  article  206  of  the  Constltatlon 
of  1879,  which  tempted  "persona  aigaged  In 
mechanical  pnrsnlts." 

Defendant  c<mtaided  that  ao  much  of  sec- 
tion 12  of  Act  No.  101,  p.  182.  of  1886,  as  an- 
thorized  the  collection  of  an  annual  license 
from  "evOTy  Indlvldoal  carryli^  on  the  bus!' 
ness  of  master  builder  or  mechanic  who  em- 
plojs  assistance"  was  undrcumstantlal.  It 
appeared  from  the  evidence  that  the  defend- 
ant was  a  brick  mason,  but  had  not  followed 
the  manual  duties  of  tiiat  occupation  for 
many  years;  that  he  made  contracts  for  the 
erection  and  construction  of  brld:  edlflces,  the 
building  of  which  he  aupenrlsed,  while  the 
mecbanlcftl  labor  of  laytuff  the  bricks  was  per* 
formed  1^  employte  of  bis  own  or  ttiose  of 
the  person  for  whom  the  contract  was  tak«i; 
that  he  was  also  a  manufacturer  of  brick 
and  made  contracts  to  place  them  In  the 
walls  of  buildings  at  a  flxed  price  per  thou- 
sand; that  in  such  case  he  empl<^ed  brlcA:- 
layers  to  do  the  mechanical  part  of  the 
woife,  and  be  superintended  the  construc- 
tion ol  the  building;  that  he  had  been  a  con- 
tractor for  the  brickwork  of  many  buildings 
for  15  years,  bnt  he  bad  not  performed  any 
regular  manual  labor  in  laying  bricks  In  the 
wectlon  of  the  buildings.  Be  had  contracted 
for  the  brickwoik  or  supervised  or  superin- 
tended it  In  all  the  cases  referred  to.  He 
had  occa8l(mally  laid  brides  in  order  to  ex- 
hibit bis  own  skill  or  to  direct  others.  The 
court  held  that  he  was  a  contractor  or  master 
metdianic  or  builder  who  onplt^ed  oth» 
persons  to  do  the  work  which  he  supei^tend- 
ed.  Unlike  Bayley,  be  did  not  work  at  bis 
trade  with  his  own  faand&  Those  whom  he 
employed  did  the  work  with  thdr  hands, 
and  he  superintended  tb^  merely. 

'Comparing  the  statute  and  the  articles  of 
the  Constitution,  the  court  said  the  language 
Jnsttlled  the  distinction  which  the  statute 
had  madft  It  Justified  a  llcoae  tax  being 
imposed  on  audi  persrau  as  pursue  any  of 
tiie  profusions,  businesses^  or  callings  which 
are  enumerated  therein,  and  the  exraiption 
tnm  such  tax  of  those  who  are  engaged  as 
clerks,  or  laborers,  and  those  wgaged  In 
mecihanlcal  pursuits,  etc.  It  might  be  that 
a  maata  tmllder  w  contractor  who  employed 
workmen  or  assistants  might  be  liable  to  the 
license  tax,  and  at  the  same  time  a  cleric, 
laboTO,  or  one  engaged  in  a  mechanical  or 
i^rricnltural  pursuit  who  employed  other  la- 
borers or  medianlcs  to  assist  him,  was  exempt 

The  Question  turned  up<m  the  character 
of  the  avocation  or  onployment,  and  not  up- 
on tbe  fact  of  assistants  being  employed; 
that  a  "mechanic,'*  accordli^C  to  Worcester, 
was  one  employed  In  mechanical  os  manual 


labor,  and  "mechanical**  was  defined  to  be 
"employment  In  manual  labor" ;  that,  taking 
the  phrase  "engaged  In  manual  pursuits" 
according  to  those  definitions.  It  was  dear 
that  the  framera  of  the  Constitution  intended 
to  relieve  from  license  those  persons  who  were 
engaged  from  day  to  day  In  the  performance 
of  manual  labor.  In  mechanical  or  agricul- 
tural pursuits;  and  that  the  master  builder 
and  contractors  who  employed  men  to  do  the 
work  which  they  merely  superintended 
should,  like  other  professional  men,  pay  the 
Uc«»e  tax. 

In  the  case  of  City  of  New  Orleans  v. 
Langnian  ft  Son.  48  La.  Ann.  1180;  10  South. 
244,  and  dty  T.  O'Nell,  43  La.  Ann.  1182; 
10  South.  246,  tile  defendants  were  sued  as 
Indlvldnals,  not  as  corporations.  They  were 
sued  tor  a  license  as  being  master  builders. 
Tbe  defradants  reristed  on  the  ground  that 
they  were  exempt  "as  engaged  In  a  mechan- 
ical pursuit."  In  the  Case  of  Langman  It  was 
stiown  that  be  individually  performed  manual 
labor  from  first  to  last  In  the  construction 
of  the  buildings  contracted  for.  The  court 
held  him  to  be  exempt  from  the  license  tex, 
but  In  the  O'NeU  Case  It  adjudged  the  de- 
fendante  liable,  as  the  evidence  did  not  dis- 
close that  they  had  worked  at  their  trade 
with  thdr  own  hands. 

In  State  T.  Dielenschnelder,  44  La.  Ann. 
1116,  11  South.  823,  the  defendant  was  sued 
as  an  Individual  tor  a  license  tex  as  being  a 
"barber."  He  resisted  on  the  ground  that  he 
was  eagnseA  in  a  mechanical  pursuit,  within 
tbe  meanli«  of  the  Constitution.  The  court 
held  that  the  labor  of  a  barber  was  mechan- 
ical and  declared  him  exempt.  It  Is  evident 
that  be  himself  worked  as  a  barber. 

The  only  mechanical  work  performed  by  tbe 
defendant  In  this  case  for  Ite  own  account 
was  the  manufacturing  of  gas  fixtures  which 
It  held  for  sale;  the  other  mechanical  work 
hehift  work  tor  other  persons  by  means  of 
contracte  between  tnose  persons  and  the  cor- 
poration. The  license  claimed  of  tbe  defend- 
ant la  1^  reason  of  ttaeir  stetns  as  "con^ 
tractors"  who  employ  assistants.  Quoad  the 
work  executed  by  It  for  other  persons,  we 
think  it  Is  liable  for  a  license,  for  the  years 
1904  and  iSOS,  though  such  work  was  mechani- 
cal In  character.  We  think  the  license  claimed 
was  not  an  increased  license  on  an  occupation 
already  llcmsed,  bnt  a  llcrase  upon  a  separate 
and  distinct  occupation  from  that  of  a  dealer. 

We  cannot  recognize  as  well  founded  tbe 
claim  of  the  defendant  advanced  upon  tile 
authority  of  the  decision  of  this  court  In 
Stete.T.  Comptoir  National,  61  La.  Ann.  1272, 
26  South.  91,  that  the  license  demanded  of 
It  could  not  be  exacted,  for  tbe  reason  that, 
under  the  construction  of  the  statute  by  the 
officers  of  the  taxing  department  which  had 
been  adopted  contemtraraneous^  with  ite 
enactment,  no  such  license  could  be  called 
for,  and  none  had  been  made  until,  by 
a  changed  construction  of  the  law,  demand 
had  been  made  upon  It  for  such  a  license. 
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Ttie  officers  of  the  tax  department  bad  sever 
been  called  upon  defendant  to  dedare 
wbeUier  sncb  a  licoise  was  doe  1^  It  and 
litformed  that  It  waa  not.  The  contempor- 
aneooB  construction  of  the  law,  so  far  as  de- 
fendant waa  concerned,  went  no  further  than 
tbat  no  demand  for  a  license  had  been  made 
upon  It  or  others  slmllarlr  situated.  The 
utmost  effect  of  such  a  condition  of  thb^ 
would  be  to  relieve  def^dant  from  the  pay- 
ment of  Intorest  and  penalties  until  from  and 
atta  judldal  demand. 

For  the  reasons  assigned.  It  Is  hereby 
ordered,  adjudged,  and  decreed  tbat  the  Judg- 
ment appealed  from  be,  and  the  same  Is  brae- 
by,  annulled,  avoided,  and  reversed,  and  It 
Is  now  ordered,  adjudged,  and  decreed  that 
the  state  of  Lonlslana  do  have  and  recover 
Judgment  against  the  d^endant  for  a  license 
of  goo  for  each  of  the  years  1904  and  1906, 
as  a  contractor  who  onployed  assistants, 
together  with  2  per  ceat  per  month  Interest 
on  each  of  said  amounts  from  Judicial  de- 
mand until  paid,  and  10  per  cut.  on  the  whole 
principal  and  Interest  as  attorney'!  fees. 


(117  La.) 

No.  16,862. 

DAT  et  al.  T.  BAILET  et  al. 

(Bnpreme  Court  of  Loaisiana.  June  4,  1006. 
RebeariDK  Denied  June  22,  1900l) 

iNJUNCmON — AlfCILLABT  iHJUNCnoi*. 

An  ancillary  injunction  neceBsarily  falls 
with  the  main  Buit. 

[Ed.  Note. — For  cases  in  point,  set  T<^  27t 
Cent  T)it.  Injunction,  i  382.1 

(Syllabus  by  the  Court) 


AiqpealfromTweoty-SIxth  Judfi^  District 
Oourt,  Parish  of  St  Tammany;  TIkhdos 
Moore  Bums,  Judge* 

Action  by  William  O.  Day  and  others 
against  M.  A.  Bailey  and  others.  Jndgmei>t 
for  defendants,  and  plalntlfb  appeoL  DlS' 
missed. 

See  41  Soutti.  223. 

Gustave  Lemle  and  Jos^h  Qntntero  Oow- 
land,  for  appellantii  Benjamin  Mooc*  Mil- 
ler, for  appellees. 

On  the  Merits. 

PROVOSTT,  J.  Plaintiff  brought  suit, 
coupled  with  an  ancillary  Injunction.  By  an 
Interlocutory  Judgment  ttie  Injunction  was 
dissolved,  and  jdalntlff  appealed,  and  perfetA- 
ed  the  appeal.  Later,  the  suit  was  tried  oo 
the  merits,  and  was  dismissed,  and  plaintiff 
appealed.  In  this  court,  defendant  moved  to 
dismiss  both  appeals,  because  of  informali- 
tles.  The  court  found  the  flrat  appeal,  that 
tnm  the  Judgment  dissolving  the  InJnnctfon, 
had  been  regular,  and  as  a  consequence  dvh- 
ruled  the  motion  to  dismiss  as  to  It,  hot 
found,  «i  tiw  contrary,  tbat  the  other  appeal, 
tbat  from  the  judgment  on  flie  merits,  was 
Informal,  and  as  a  consequence  dlemlssed  tt 
The  ancillary  injunction  comes  now  to  be 
considered  on  the  merits,  andi  since  the  snit 
to  which  It  vras  ancillary  has  been  dismissed, 
than  can  be  done  but  one  thing,  and  tiiat  is 
dismiss  the  present  appeal*  which  has  now 
nothing  to  rest  on. 

Appeal  dismissed. 
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UNOOLN  OOUNTT  v.  GITZ  OF  BROOK- 
HAVEN. 

(SnpniM  Oonrt  of  Hiniailppl.  Jnly  6,  M06.) 

HionwATB— Taxes— Gouutt  Boad  Fuhd  and 
MunioiFAi.  STRnr  Fi7in>— Bioiits  Om 

AHD  COUNTT. 

UndflT  Ann.  Code  1882,  I  3831,  providlnc 
that  tazM  leried  by  a  countr  for  road  purpoaei 
and  collected  on  property  within  a  Qmniclpality, 
the  streets  of  wnlch  are  worked  at  the  expense 
of  the  municipal  treaeury,  or  by  municipal  an- 
thority,  shall  be  equally  divided  between  the 
county  road  fund  and'  the  municipal  street 
fond,  a  manicipality,  the  streets  whereof  were 
worked  exclusively  by  the  municipal  authority, 
was  entitled  to  one-half  of  the  tax  levied  by  the 
coonty  for  road  purposes,  although  no  special 
tax  was  levied  by  the  manicipality  for  the 
pnriwse  of  working  its  streets;  the  expense  there- 
of beioff  provided  for  by  commutation  tax  or 
bj  moneys  coming  into  the  monicipal  treasury 
Dom  varions  other  sources. 

Appeal  from  ChBccerr  Oonrt,  Lincoln 
Coonty;  Robt  B.  Mayes,  Chancellor. 

Suit  by  the  city  of  Brookhaven  against 
liDcoln  cOTinty,  brongbt  uy  agreement  In  the 
chancery  court  for  the  purpose  of  recovering 
from  the  county  one-haU  of  the  tax  levied 
by  the  connty  for  road  purposes.  Decree  for 
romplalnant  and  defendant  appeals.  Affirmed. 

The  county  of  Lincoln  began  to  work  its 
imbllc  roads  in  the  year  1897  by  contract  un- 
der chapter  16,  p.  17,  of  the  Laws  of  1887, 
harlng  adopted  by  ordinance  of  the  board 
of  sopervIsorB  that  portion  of  the  law  rela- 
Ove  to  the  working  of  public  roads.  The 
comity  levied  a  tax  of  one  mill  on  all  tax- 
able property  In  the  county  to  be  used  for 
the  purpose  of  working  its  public  roads.  The 
dty  of  Brocfthaven  is  a  municipal  corpora- 
tion governed  by  the  Code  chapter  oa 
fflimldpalities,  and  its  streets  are  worked 
by  municipal  authority,  though  no  special 
tax  is  levied  for  this  purpose,  the  expense  of 
TOTking  tbe  streets  being  provided  by  com- 
mutation tax,  or  by  moneys  coming  Into  the 
manlclpal  treasury  from  rarlons  other 
■onrces.  The  ai^Ilant  contended  that, 
rioce  no  special  tax  la  levied  by  the  munid- 
pBllty  for  the  purpose  of  working  Its  streets, 
the  streets  of  the  municipality  are  not  work- 
ed by  "municipal  authority,"  and  therefore 
the  city  of  Brookhaven  is  not  entitled  to  one- 
half  of  the  tax  collected  by  the  county  on 
tte  property  within  the  municipality. 

A.  a  ft  J.  W.  McNair,  Brennan  A  Hannah, 
nd  T.  Brady.  Jr.,  fi>r  appellant  P.  Z. 
lonei  and  Qreea  ft  Oreen,  for  appellee. 

CALBOON,  J.  The  case  of  McComb  Olty 
T.  Pike  County,  86  Miss.  647,  38  South.  721, 
hu  no  relevancy  to  thla  This  court,  on  the 
record  before  It  in  this  proceeding,  is  under 
Bo  necessity,  as  It  was  in  that  caae,  to  in- 
terpret the  obscure  meaning  of  sections  6, 
I  c  118,  pp.  154,  155,  of  the  Laws  of  180a 
^t  statute  Is  not  concerned  with  the  pres- 
ent litigation,  because  section  11  (page  156) 
of  it  provides  that  It  Is  not  In  force  until 
•dopted  by  the  board  of  sapervisors  of  the 


county  desiring  1^  and  this  has  not  been 
done  In  Lincoln  county.  The  statutes  con- 
trolling  In  this  record  are  Ann.  Code  1882, 
Si  2839,  8881,  and  Acts  1887,  pp.  17-20,  c;  16, 
H  1-12,  1^  Under  section  2^,  Brookhaven 
was  a  "separate  road  district"  Section  3981 
has  this  clause:  '^he  taxes  so  collected  on 
property  within  a  municipality,  the  streets 
of  which  are  worked  at  the  expense  of  the 
municipal  treasury,  or  worked  by  municipal 
authority,  shall  be  equally  divided  between 
the  county  road  fund  and  the  municipal 
street  fund."  It  Is  perfectly  manifest  here 
that  the  streets  of  Brookhaven  were  worked 
by,  and  exclusively  by,  the  municipal  au- 
thority, and  it  was  therefore  entitled  to  the 
division  of  the  funds  it  asks  for, 
Afflimed* 


RBWIS  V.  WILLIAMSON  et  al. 

(Supreme  Court  of  Florida,  Division  B.  May 
28,  1806.) 

1.  VENDOS  AMD  PUBOHASKB— VKNDOB'S  LIER. 

The  definitions  ot  a  vendor's  lien  contained 
in  Johnson  v.  McKinnon.  45  Fla.  888,  84 
South.  272,  and  Wooten  v.  Bellinger,  17  Fla. 
289,  cited  and  applied  In  this  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  {§  615.  663.] 

2.  Save— STJBBKQuinr  Sau  bt  PtrBCBASEB, 

Where  R.  files  a  bill  against  W.  and  B. 
to  foreclose  a  vendor's  lien  on  land  sold  by  R. 
to  W.,  and  It  appears  that  W.  owes  R.  $160 
as  a  part  of  the  purchase  money,  and  B.  pur- 
chases the  land  from  W.,  knowing  at  the  time 
that  W.  owes  R.  the  above  purchase  money,  and 
R.  has  a  vendor's  lien  for  the  purchase  money, 
where  it  does  not  appear  that  R.  has  waived 
his  vendor's  Hen,  by  taking  other  secnrity 
or  otherwise,  B.  takes  the  property  snbjM^ 
to  the  naSog'a  lien  of  &. 
(Syllabns  by  the  Court) 

Appeal  from  Circuit  Court;  Baker  Ooonty; 
James  T.  WiU^  Judge. 

Bill  by  W.  E.  Rewls  against  W.  C.  P.  Will- 
iamson and  others.  Decree  for  defendants* 
and  complainant  appeals.  Revived  and  re- 
manded- 

L.  B.  Wade,  for  ai^>^ant  Geo.  U.  Walk- 
er, for  appellees. 

HOOKER,  J.  On  the  25th  of  July,  1808, 
W.  R  Rewls  filed  his  bill  of  complaint  In  the 
circuit  court  of  Baker  county  agaliut  W.  O. 
P.  Williamson,  Leannah  Williamson,  bis 
wife,  and  J.  W.  Bell,  In  which  he  alleged.  In 
substance,  that  on  the  28th  of  March,  1S98, 
be  sold  and  conveyed  by  doed  to  W.  O.  P. 
WilUamson,  for  the  sum  of  $300,  60  acres 
of  land  In  Baker  county,  describing  it  upon 
which  $140  was  paid,  and  that  Williamson 
gave  complainant  his  promissory  note  for 
$160,  the  balance  of  the  purchase  money, 
complainant  reserving  a  vendor's  lien  upon 
the  land  for  said  balance;  that  said  note  was 
lost  and  on  March  18, 1802,  WUllamstm  gave 
complainant  another  note  in  lien  of  the  lost 
one.  It  is  alleged  that  this  note  Is  attached 
to  ttie  bill  at  an  exblblti  bat  we  do  not  find 
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It  so  attached  In  the  record.  It  Is  contained 
(page  28)  In  the  testimony,  and  Is  as  tollowa: 

'1160.00.     Baxter,  Fla.  March  19th.  1902. 

"One  day  after  date  I  promise  to  pay  to  the 
order  of  W.  R.  Rewis  the  sum  of  one  hun- 
dred and  sixty  doltare,  for  value  received, 
at  eight  per  cent  per  annum,  until  paid  In 
full.  This  note  le  given  as  part  of  the  pur- 
chase money  yet  due  to  said  W.  R.  Rewls  on 
lot  two  (2)  section  thirty-three  (33),  township 
one  (1)  north  of  range  twenty-one  (21)  east 
Witness  my  hand  and  seal,  this  day  and  year 
above  written.  This  note  given  to  re-estab- 
lish a  certain  note  given  four  years  ago 
which  has  be»  lost  by  the  part  W.  B.  Baw- 
ls. 

"[Signed]  W.  G.  P.  WUllamson.  [SeaL] 
"Witnessed  by  us: 

*'W.  H.  Altman, 

"Berry  Ranlerson." 

The  bill  alleges  that  on  the  7tb  of  May, 

1901,  Williamson  and  his  wife  mortgaged 
the  land  to  the  appellee  J.  W.  Bell  to  secure 
the  payment  of  moneys  due  for  supplies  fur- 
nished and  to  be  furnished  for  the  year  1901, 
fully  making  Imown  to  Bell  at  the  time 
the  nature  of  complainant's  claim  on  said 
land,  and  ttiat  there  was  due  complainant 
a  balance  of  fl60  for  purchase  money,  and 
that  complainant  had  a  vendor's  Hen  there- 
for, and  that  Bell  accepted  the  mortgage 
subject  thereto;  that  on  the  25th  of  Febru- 
ary, 1902,  Bell  surrendered  his  note  and 
mortgage  to  WUliamson;  and  that  William- 
son and  wife  made  a  deed  to  Belt  to  said 
lands  for  an  apparent  consideration  of 
$S06.20,  being  in  part  the  money  secured  by 
the  mortgage^  The  mortgage  and  deed  are 
made  exhibits  to  the  bill.  The  bill  alleges 
that,  at  the  time  of  the  delivery  of  the  deed 
by  Williamson  and  wife,  Bell  was  informed 
that  the  $160  balance  of  purchase  money  was 
due  complainant,  and  that  the  deed  was 
made  subject  thereto;  that  on  the  same  day 
that  the  deed  was  executed  Bell  executed 
to  Williamson  a  paper  showing  that  the  said 
deed  was  a  mortgage  to  secure  the  payment 
of  money,  on  the  3d  of  January,  1903,  and, 
upon  payment  thereof  or  a  greater  part  there- 
of, he  would  reconvey  the  land  to  William- 
son; thai  before  and  at  the  time  said  deed 
was  executed  and  dellvtted  to  Bell,  he  was 
Informed  In  the  presence  of  witnesses  of  the 
said  lien  of  complainant;  and  that  Bell  ac- 
cepted the  deed  subject  tiioreto.  The  bill  al* 
leges  that  complsinant^s  vendor's  lien  la  snpe- 
Hor  to  that  of  Bell,  and,  prays,  among  other 
tiblnga,  that  the  land  be  subjected  to  the  pay- 
ment of  the  sum  of  $160  and  Interest,  for  an 
acconntlng,  fin-  process,  for  general  relief,  etc. 
A  decree  pro  confesso  was  entered  against 
WllllamBon  and  wlf^  and  the  appellee  J.  W. 
Bell  answered  the  bllL  In  the  answer  Bell 
denies  all  the  allegations  of  the  bill,  *^ve 
and  exc^t  as  the  same,  If  any,  are  admits 
ted"  by  it;  **tbsit  he  knows  no  more  about 


the  transaction  between  complainant  and 
said  Williamson,  at  the  time  it  occurred,  and 
from  flien  to  the  time  he  purchased  the  land 
from  the  latter,  than  what  the  records  in  the 
office  of  the  circuit  clerk  of  said  county  show- 
ed"; that  he  was  never  told  of  tne  Hen  of 
Bell  by  any  one;  that,  "aside  from  knowing 
that  Williamson  owed  a  balance  of  almut 
$160  on  account  of  the  sale  of  said  land,  said 
Bell  says  he  knows  nothing  except  what  the 
law  charged  him  with  knowing  by  the  pub- 
lic records  of  said  county  at  any  time  prior  to 
his  dealings  with  said  Williamson.  Said  Bell 
further  says  that  from  his  knowledge  of  how 
matters  In  regard  to  said  land  stood  between 
complainant  and  said  Williamson  before  and 
up  to  the  time  he  dealt  with  the  latter,  about 
said  land,  he  believed  that  Williamson  owed 
complainant  about  $160,  and  that  the  latter 
held  Williamson's  ordinary  note  for  the  same, 
without  any  reference  to  any  Hen  of  any  kind 
on  said  land."  The  answer  denies  that  the 
deed  of  the  land  he  took  from  Williamson 
was  In  effect  a  mortgage,  and  contains  some 
other  matters  In  regard  to  the  possession  of 
the  land,  which  we  think  It  unnecessary  to 
mention,  as  not  bearing  upon  the  real  Issue 
In  controTway.  Replication  was  filed  to  tbls 
answer  and  testimony  taken.  Upon  final 
hearing  a  decree  was  entered  tUsmlsslng  the 
bill  as  to  J.  W.  Bell.  Afterwards  a  rehear- 
ing was  denied,  and  agahi,  on  a  fUrOKr  bear- 
ing, a  decree  was  entered  dlsmlsidng  tiie  bill 
at  the  cost  of  the  complainant  Rewls,  from 
each  of  which  decrees  Rewis  entered  an  ap- 
peal to  tbls  court,  and  assigns  error  upon 
each  of  them. 

Wte  do  not  think  It  necessary  to  bidnlge 
In  an  ^tended  discussion  of  the  evidence,  be- 
cause vpoa  what  we  regard  as  the  materia] 
points  in  this  case  there  is  no  conflict  be- 
tween the  parties,  vis.:  That  Williamson 
owes  Rewls  a  balance  of  $160  for  the  pur- 
chase of  the  land  In  controversy,  with  Inter- 
est, and  that  Bell  knew  of  this  Indebtedness 
when  he  took  the  mortgage  and  deed  ot  the 
land.  The  answer  of  Bell  admits  this,  but 
undertato  to  defend  his  title  against  Rewls, 
on  the  ground  that  he  did  not  know  that 
Rewis  had  a  vendor's  Hen  on  the  land  or 
claimed  one,  and  that  there  was  nothing  of 
record  which  advised  him  of  snch  a  lieu.  The 
answer  therefore  admits  evoy  fact  essen- 
tial In  equity  to  constitute  a  vaidor*8  lien, 
and  the  defense  Is  rested  on  the  absence  from 
the  record  of  the  evidence  of  a  Hen. 

This  cour^  In  Johnson  v.  McKinnon,  4S 
Fla.  888,  84  Sonth.  272,  has  thus  d^ed  a 
vendor's  Hen:  "A  Trader's  lien  Is  that  Hen 
which  in  equity  is  Implied  to  belong  to  a 
vendor  for  the  nnpald  pnrchase  price  of  land 
sold  by  him,  where  he  has  not  taken  any  other 
Hen  or  security  for  the  same,  beyond  the 
personal  obll^tion  of  the  purchaser.  Snch 
Hen  la  not  the  resnlt  of  any  agreement  b^ 
tvreea  vendor  and  v«idee,  hut  is  simply  an 
equity  raised  by  the  courts  for  the  benefit 
of  the  former,  by  whom  It  will  be  enforced 
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or  denied  between  parties,  as  the  exIgeDdes 
of  eacb  particular  case  may  seem  to  require." 
See  the  authorities  cited  In  the  opinion. 

Ab  to  the  agreement  between  Bewls  and 
Williamson,  It  does  not  appear  here  that  it 
was  ever  put  Into  the  form  of  a  written  secur- 
lt7  or  Hen,  as  was  the  cas^e  In  McKeown  t. 
Collins,  SS  Fla.  276,  21  South.  103.  The  note 
given  hy  WllUamBon  at  the  time,  according 
to  the  answer,  was  nothing  more  than  an 
ordinary  promissory  note,  and  there  Is  noth- 
ing in  the  record  to  show  the  contrary.  The 
original  note  was  lost,  and  tbe  one  dated 
March  19, 1902,  was  given  to  re^tablisb  the 
lost  note,  and  certainly  does  not  tend  to  create 
in  and  of  Itself  a  statutory  or  equitable  Hen 
OQ  the  land.  The  agreement  between  Rewls 
and  Williamson  seems  to  have  been  verbal 
and  was  a  mere  recognition  of  the  existence 
of  the  Hen  which  equity  creates,  under  the 
clrcnmstancea.  In  favor  of  the  vendor.  Tbe 
Dote  does  not  even  do  this.  It  simply  states 
that  it  was  given  for  purchase  money.  We 
cna  find  nothing  from  the  record  showing 
tbat  this  note  was  intended  to  create  a 
statutory  Hen,  or  that  Rewls  by  any  act,  deed, 
or  word  ever  waived  bis  vendor's  Iten. 

Tbe  only  other  question  to  be  considered 
is:  Did  Bell  have  such  notice  of  tbe  Hen  of 
Rewis  for  the  balance  of  the  purchase  money 
of  tbe  land,  when  he  (Bell)  took  the  mort- 
gage and  deed  from  Williamson,  as  will  be 
blading  niK>n  him  In  equity?  Tbe  contention 
of  Bell  seems  to  be  that,  because  there  was 
nothing  on  the  record  to  show  snch  a  Hen, 
therefore  he  was  not  affected  by  It,  although 
be  admits  In  tbe  answer  that  be  was  Inform- 
ed there  was  then  a  balance  of  about  $160 
doe  Rewls.  We  also  think  tbe  evidence  shows 
be  had  this  information. 

In  the  case  of  Wooten  v.  BelHnger,  17  Fla. 
2S9,  text  301,  this  court,  after  showing  tbe 
role  to  he  different  In  some  other  courts, 
held  that  **the  rule  In  this  state,  however, 
has  been  announced  to  the  effect  that  a  ven- 
dor bas  a  Hen  for  unpaid  purchase  money  of 
real  estate  (somewhat  like  unto  that  of  an 
nnrecorded  mortgage),  subject  to  be  defeated 
by  the  Intervention  of  creditors  or  purchasers 
without  notice,  or  is  waived  by  taking  other 

wairity"  citing  Bradford  v.  Martin,  2  Fla. 

473;  Woods  v.  Bailey,  8  Fla.  41.  In  dls- 
casslng  what  constitutes  notice  to  a  pur- 
chaser In  such  a  case,  tbe  Supreme  Court 
of  Vermont,  In  the  case  of  Manly  v.  Sla{W}n, 
opinion  rendered  by  Bedfleld.  J.,  21  Yt.  271, 
M  Am.  Dec.  60,  says:  "Indeed,  Ormsbee 
■dmlts.  In  his  answer,  that  he  expected  some 
portion  of  tbe  purchase  money  remained 
tmpald,  but  how  much,  and  bow  It  was  se- 
cured, be  did  not  know.  This  Is  Just  that 
Und  of  notice  which  should  have  put  him  up- 
on Inquiry."  Tbe  headnote  of  the  case  states 
the  doctrine  of  the  vendor's  Hen  In  these 
words:  "The  vendor  of  real  estate  iias  a 
lien  upon  the  estate  for  tbe  payment  of  the 
porcbase  money,  as  against  all  persons  except 
bona  Ada  purchasers,  without  notice  of  Its 


nonpayment**  The  discussion  of  the  doctrine 
of  vendor's  lien  by  Judge  Bedfleld  Is  in- 
structive, and  is  in  line  with  that  of  our 
court  Story's  Bq.  Jur.  (11th  Ed.)  S  1225- 
1228;  Moore  v.  Worthy,  66  Ala.  163,  text 
164;  29  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
pp.  753,  754,  755,  and  notes.  We  are  of  the 
opinion,  guided  by  these  authorities,  that 
Bell  took  the  deed  and  mortgage  of  tbe  real 
estate  in  controversy,  with  notice  of  Bewls* 
vendor's  lien,  and  that  he  cannot  be  regard- 
ed as  an  innocent  or  bona  fide  purchaser 
without  notice. 

We  are  of  opinion  that  the  decrees  ap- 
pealed from  are  erroneous,  and  they  are 
therefore  reversed,  at  the  cost  of  appellee, 
and  the  cau'^e  Is  remanded,  with  directions 
for  such  further  proceedings  as  may  be  In 
accordance  with  law. 

TAYLOR  and  PARKHILL,  JJ^  concur. 

SHACKLEFORD,  a  and  COOKRSOX 
and  WHII^IELD,  33.,  concur  in  tbe  opinion. 


DUNAWAT  et  al.  v,  FERST  et  al. 

(Sapreme  Court  of  Florida,  Division  A.  June 
5,  1906.) 

1.  Execution  —  AmnAviT  or  CunfAnT  — 

Defects. 

An  affidavit  in  a  dalra  proceediog  in- 
volving ,$5(X),  filed  in  the  circuit  court,  is  a 
proceeding  in  that  court,  even  though  it  is  made  , 
before  a  Jastice  of  the  peace  and  bears  tbe 
caption  "In  Court  of  Justices  of  Peace.  State 
of  Florida,  Alachua  County,  Twentieth  Di»- 
trict" 

2.  ApPEAL—PBEStTMPTIONS. 

In     the  absence  of  a  hill  of  exceptions, 

E roper  evidence  of  essential  facts  in  pais  will 
9  presumed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Gent  Dig.  Appeal  and  Error,  %  3673.] 

3.  Save— OBJEOCioNa  Nor  Maob  Below. 

Objections  to  the  form  of  the  oath  ad- 
ministered to  the  jury  Bhould  be  timely  made. 
It  is  too  late  when  made  for  the  first  time  in 
the  appellate  court 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Alachua  County; 
James  T.  Wills,  Judge. 

Action  by  Aaron  Ferst  and  others,  part- 
ners as  M.  Ferst's  Sons  &  Co.,  against  Ada 
Dunaway.  Judgment  tor  plaintiffs.  From 
a  levy  of  execution,  Ada  Dunaway,  as  claim- 
ant with  WHllam  Sutherland  and  M.  G. 
Knight  as  sureties,  filed  an  affidavit  of 
claim.  Judgment  for  plaintiffs  In  execution, 
and  claimants  bring  error.  Affirmed. 

W.  S.  Broome,  tor  plaintiffs  in  error.  Gar- 
ter &  Layton,  for  defendants  In  error. 

GOCKRELL,  J.  Mrs.  Ada  Dunaway  filed 
in  the  circuit  court  for  Alachua  county  her 
affidavit  claiming  as  her  own  certain  person- 
alty levied  upon  by  tbe  sheriff  as  tbe  pit^ 
erty  of  one  D.  A.  Dunaway  by  virtue  of  an 
execution  In  favor  of  M.  Ferst's  Sons  &  Co. 
The  affidavit  was  made  before  a  justice  of 
the  peace.    It  la  objected  here  that  the 
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proceeding  was  one  before  the  Justice  court 
and  could  not  therefore  be  the  basis  of  a 
proceeding  In  the  circuit  court;  but  the  ob- 
jection Is  fmitiess.  While  the  caption  of 
the  affidavit  reads  "In  Gonrt  of  Justice  of 
Peace,  State  of  Florida,  Alachua  County, 
Twentieth  District,"  and  there  is  nothing  on 
the  fact  of  the  affidavit  Itself  to  show  that 
it  was  intended  to  be  filed  in  the  circuit 
court,  yet  It  Is  clear  that  the  meaning.  If 
meaning  It  had,  was  merely  to  show  the  affi- 
davit was  made  within  the  territorial  Juris- 
diction of  the  Justice  of  the  peace.  The 
penalty  of  the  claim  bond  fixed  by  the  shoiir 
Is  more  than  fOOO,  clearly  showing  that  an 
amount  greater  than  the  Jurisdiction  of  the 
Justice's  court  was  Involved. 

The  transcript  of  the  record  shows  that  at 
a  term  of  the  circuit  court  held  November  18, 
1905,  "came  the  parties  and  submitted  said 
cause  upon  the  Issues  Joined  between  them 
to  a  Jury,"  and  that  the  Jury  found  the  Issues 
for  the  plaintiff  and  against  the  claimant  and 
fixed  the  value  of  the  property  at  $228,  be- 
ing exactly  the  same  valuation  as  that  fixed 
by  the  sheriff  when  be  took  the  claim  bond. 

The  mere  failure  of  the  record  to  show 
a  return  to  the  clerk's  office  of  the  writ 
does  not  vitiate  the  Judgment  as  to  which 
every  presumption  is  to  be  Indulged.  The 
evidence  at  the  trial  Is  not  before  ns,  but 
It  Is  to  be  presumed  that  the  sheriff  was  In 
attendance  at  the  coiirt,  and  that  his  testi- 
mony and  the  writ  In  his  possession  were 
part  of  the  "evidence  which  the  Jury  heard." 
If  proper  evidence  of  essential  facts  was 
not  before  the  court,  any  right  of  review  has 
been  lost  by  a  failnie  to  preserve  the  error 
In  the  record. 

Any  objection  to  the  oath  administered  to 
the  Jury  should  have  been  made  at  the  time 
It  is  administered.  An  objection  made  for 
the  first  time  In  the  appellate  court  comes 
too  late.  Seymour  v.  Pumell,  23  Fla.  232, 
2  South.  812;  Jacksonville,  T.  A  K.  W.  By. 
Oo^  T.  Neff,  28  Fla.  87S,  text  886^  9  Sooth. 
663. 

The  Judgment  entered  upon  the  verdict 
may  not  be  in  approved  form  in  all  respects, 
and  it  may  be  incorrect  to  speak  of  the 
money  part  as  being  for  "damages,"  but 
we  fall  to  find  In  the  objections  urged  here 
such  substantial  error  therein  u  to  call  for 
a  revosal,  and  it  is  afiirmed. 


SHAOKLBFOSD,  a  3^ 
FIBILD,  concur. 


and  WHIT- 


TAYLOB,  HOOKER,  and  PABKHITJ^  J3^ 
omcur  in  the  opinion. 


ULLMAN  et  aL  V.  LOOKHABT. 

(Bopreme  Court  of  Florida.   Jane  11.  IdOQ.) 

r»AUnULKHT     COMVETANCES  —  MOBTGAQB  — 
CONBI  DERATION — VALIDITY. 

Where  a  p&rty,  indebted  to  divers  persona, 
makes  a  note  lac  a  large  sum  Mcored  oj  mort- 
gage to  bat  alstei^  who  at'  tha  time  Is  wholly 


without  BMain  to  loan  any  money,  and  sudi 
note  and  mortgage  are  without  any  cni^eratioB 
witatevflr,  ana  are  transferred  and  assigned  by 

the  mttttgagee,  without  any  coDBiderati<»i,  to 
a  third  party  for  forecloenre,  who  ia  at  the  dme 
a  trusted  employfi  of  the  mortgagor,  and  who 
Is  fully  cognisant  of  the  fact  that  the  execn- 
tioD  of  the  note  and  mortgage  and  th^  trans- 
fer to  him  for  foreclosure  In  his  name  were 
not  bona  fide,  bnt  devised  and  concocted  for 
the  express  purpose  of  defrauding  the  bona 
fide  creditors  of  the  mortgagor,  such  mortgage 
end  note  is  a  fraud  in  tact  upon  the  credftois 
generally  ot  the  mortgagor,  and  is  utterly  null 
and  void  as  to  such  iTedTtors,  and,  being  design- 
ed in  fraud,  It  made  no  difference  whether  the 
mortgagor  was  at  the  time  of  its  execution 
solvent  or  insolvent. 

[Ed.  Not&i— For  cases  In  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Oonveyances,  M  ISd- 
180.] 

(Syllabus  by  the  Oonrt) 

In  Banc.  Appeal  from  Oinnilt  Ckrart,  Ma* 
rlon  Oonnty;  William  S.  Bnllock,  Jndge. 

BlU  Iqr  3oba  F.  Lockhart  against  Adolpb 
Xniman  and  L.  8.  HaUbrra,  partners  under 
the  firm  name  of  Ullman  &  Co.  Decree  for 
complainant,  and  defendants  appeal.  Bevwa- 
ed  and  remanded. 

W.  K.  Zewadskl,  for  appellants. 

TAYLOB.  J.  The  appellee,  Lockhart,  filed 
his  bill  Id  equity  In  the  circuit  court  of  Ma* 
rlon  county  against  O.  P.  McGratii,  the  ap- 
pellants Ullman  A  Co.,  D.  Sachs  &  Scms,  and 
Einstein  Bros.,  for  the  foreclosure  of  a  mort- 
gage covering  the  life  estate  of  the  mortga- 
gor, C  P.  McOrath,  In  certain  lots  In  the  city/ 
of  Ocala  in  Marion  county;  said  mortgage 
being  made  by  said  O.  P.  McOrath  to  one  M. 
J.  Terrell  to  secure  a  note  for  $1,000,  and 
said  note  and  mortgage  being  alleged  to  liave 
been  transferred  and  assigned  before  matu- 
rity by  M.  J.  Terrell  to  said  Lockhart  The 
bill  alleged  that  the  defendants  Ullman  &  Co. 
and  D.  Sachs  &  Sons  had,  snbsoQuently  to 
the  execution  and  record  of  said  mortgage, 
recovered  Judgments  in  the  circuit  court  of 
Marlon  county  against  the  mortgagor,  O.  P. 
McOrath,  the  executlonB  to  enforce  which 
Judgments  had  been  levied  upon  ihe  said 
mortgaged  property,  and  that  0.  P.  McOrath 
had,  subsequently  to  the  execution  and  rec- 
ord of  complainant's  mortgage,  executed  a 
subsequent  mortgage  upon  said  property  to 
the  defendants  Einstein  Bros.;  that  said 
Judgments  and  said  subsequent  mortgage  to 
Einstein  Bros,  were  Junior  and  subordinate 
to  the  mortgage  of  complainant  The  bill 
prayed  for  foreclosure^  for  injunction  to 
restrain  the  sale  of  the  property  under  said 
alleged  Junior  judgmmts,  and  that  a  receiver 
be  appointed  to  take  charge  of  the  property 
and  to  collect  the  rents  therefrom  to  be  ap- 
plied to  the  payment  of  said  mortgage. 

The  defendants  D.  Sachs  &  Sons  answered 
the  bill  denying  that  C  P.  McOratb  was  in 
fact  ever  Indebted  to  M.  J.  Terrell  in  the 
sum  of  (1,000  or  any  other  sum,  and  deny 
that  said  note  and  mortgage  was  assigned  to 
thft  complainant  before  maturity^  and  denj 
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that  Bald  note  and  mortgase  waa  aasigned  by  i 
M.  J.  Terrell  to  complainant  for  a  bona  fide 
or  valoable  conslderatlm,  and  all^  tbat  tbe  i 
purported  indebtednesa  aecared  by  said  mort- 
gage never  In  fact  existed,  but  was  Emulat- 
ed as  part  of  a  conspiracy  on  the  part  of 
McGratb,  Terrell,  and  complainant  to  de- 
fraud, hinder,  and  dday  the  creditors  of  Mc- 
Gratb  in  the  collection  of  their  Just  clalma: 
that  the  Indebtedness  to  them  on  which  they 
recovered  Jadgment  against  McOrath  exist- 
ed \oag  prior  to  the  execution  said  mort- 
gage; that  the  said  SfcGrath  was  Insolvent 
at  the  time  said  mortgage  was  made  which 
was  known  to  said  Terrell  at  that  time; 
that  the  life  estate  In  said  property  covered 
by  said  mortgage  was  snbstantlally  ail  of 
the  proper^  of  said  McOrath  that  was  snb- 
Ject  to  her  debts;  that  the  cmnplalnant  knew 
th«ee  facts:  and  that,  if  he  paid  anythbig 
to  Terrell  tcr  snch  mortgage,  he  did  so  with 
knowledge  ot  tbe  foot  that  It  had  beoi  con- 
trived to  defraud,  binder,  and  delay  credlt- 

Tbe  defendants  TTUman  A  Co.  separately 
answered  tbe  bill,  In  which  they  deny  the 
bona  fides  of  the  mortgage  from  0.  P.  Mc- 
Orath to  M.  J.  Terrell,  and  allege  that  tbe 
iiiortKB{iror  and  mortgagee  are  sisters,  and 
that  M.  J.  Terrell  Is  poor  and  without  proper- 
ty or  means,  and  tliat  she  did  not  have  at 
ttie  time,  and  nevw  bad,  |1,000  to  let  her 
sister  have  as  a  loan,  and  that  said  note  and 
mortgage  was  a  mere  pretense  contrived  to 
defraud  and  defeat  the  creditors  of  McOrath. 
Said  answer  further,  "upon  Information, 
avers  the  facts  to  be  that  tbe  said  Oandace 
P.  McGratb  la  wholly  solvent  and  able  to  re- 
spond to  any  and  all  demands  lliat  are 
against  ber;  bnt  sbe  Is  biding  and  secreting 
lier  property  with  the  view  of  defeating  the 
payment  of  ber  debte,  and  that  the  giving 
of  tbls  mortgage  was  only  a  pretense,  and 
not  a  bona  fide  transactUm**;  tbat  tbe  com- 
plainant Lockbart  baa  for  a  long  period 
been  an  tfnployA  of  aald  0.  P.  HcOratb, 
and  was  sncb  at  the  time  of  said  alignment 
of  said  mortgage  to  him,  and  waa  financial- 
ly nnable  to  take  up  or  purchase  said  mort- 
gage^ and  that  aald  pretended  aaalgnmeut 
of  said  mortgage  to  him  was  part  of  tbe  con- 
spiracy to  defrand,  hlndw,  and  delay  tbe 
creditors  of  McOratb. 

^e  canse  was  referred  to  a  master  who 
took  and  reported  a  Tolnmlnons  amount  of 
evidoice.  At  tbe  final  hearing  npon  tbe  bin, 
answen,  and  evidence  reported,  tbe  judge 
made  and  filed  the  following  findings  ot 
Uct: 

TThlB  cause  is  befbre  me  on  final  hearing; 
It  is  a  bill  to  ftire<dose  a  nuntgan  by  tbe  aa- 
algnee  ot  the  mwtgagee.  The  mortgagor 
admits  flu  allegation  of  the  bill  In  so  far  as 
It  Is  material.  Tbe  mortgage  U  dated  No- 
Tember21,190S,dDe  July  1. 1904.  BUI  alleges 
tbat  It  was  given  to  eecnre  a  past-due  debt 
Tbe  mortgage  corers  certain  real  estate  ts 


which  the  mortgagor  owns  only  a  life  estata 
In  addition  to  the  lands  the  mortgage  trans- 
fers and  aaalgns  all  tbe  rents  and  profits 
•  •  •  that  may  accme,  •  •  •  and  the 
rents  and  profits  received  •  *  •  shall  be 
credited  on  the  note.* 

"The  parties  defendant  are  mortgagor  and 
certain  Judgment  creditors.  Tbe  bill  alleges 
the  existing  Indebtness  and  the  giving  of  tbe 
mortgage  and  the  note  and  its  asslgnmoit 
and  tbe  assignment  of  the  rents  and  profits, 
all  before  mattu'lty  of  the  note,  for  a  valu- 
able consideration,  and  tbat  the  complain- 
ant is  tbe  'actual*  owner  and  holder.  That 
complainant  had  not  collected  any  part  of 
tbe  rents  and  bad  been  unable  to  collect  tbe 
same,  bnt  for  what  reason  ts  not  linown.  By 
an  amendment  to  tbe  bill  twe  Judgmoit 
creditors  and  a  second  mmtgagee  are  made 
parties  defendant,  and  it  is  charged  against 
the  judgment  credltmrs  that  they  have  levied 
execntlona  on  mortgaged  lands  and  will  sell 
unless  restrained.  On  motion  of  the  com* 
plalnant  a  receiver  is  appotaited  to  collect  the 
rents  and  profits. 

"It  is  alleged  tbat  the  security  Is  Insuflt 
dent  and  prays  for  a  restraining  order 
against  tbe  Judgment  creditors,  and  for  the 
establishment  of  the  mortgage  as  a  -prior 
lien,  and  that  the  status  of  the  Hens  claimed 
be  det^mlned,  and  a  plan  of  distribution  of 
proceeds  in  case  of  sale  of  mortgaged  prem- 
ises. 

"Separate  answers  are  filed  by  the  defend* 
ants.  On  the  part  of  Sachs  A  Sons,  they 
deny  the  existence  of  the  debt  for  which 
tbe  mcvtgage  was  given,  or  that  It  was  tran^ 
ferred  before  maturity  or  for  a  valuable  con- 
sideration; charge  a  vonsplracy  between 
mortgage,  matgagee,  and  the  complainant 
to  delay,  blndw.  and  defraud  the  creditors 
of  the  mintgagor.  tii^  bebig  also  creditms; 
charge  that  the  debt  for  which  tiie  Judgmoit 
was  obtained  was  created  prUx  to  the  mak- 
ing of  tbe  mortage,  tbat  tbe  mortgagors* 
failing  financial  condition  was  known  to  the 
mortgagee  and  to  the  eomplahunt  at  tb» 
time  ot  the  transactions;  and  charge  that 
the  defoidant  in  executim  Is  tnsolvent 

"UUman  &  Cow  set  up  their  debt  and  admit 
tbe  record  shows  tbe  existence  of  tbe  mort* 
gage  moitioned  In  omiplatnt  They  neltiier 
admit  or  deny  Its  transfw,  and  on  Informa- 
tion and  belief  chai^  a  conspiracy  between 
the  mwrtgagor  and  mortgagee  to  deftaud  the 
creditors  of  tbe  defendant  In  execution  In- 
cumb«ing  the  property.  Aver  tbat  tb» 
Buwtgagor  la  solvent,  but  Is  secreting  her 
property;  that,  since  the  making  of  the  mcnrt- 
gage,  tbe  complainant  has  Joined  In  and  be- 
come a  iMurty  to  defrand  tbe  creditors;  and 
tbat  he  was  not  flnandally  able  to  take  up 
and  pay  off  the  m<»tgage. 

**filn8teln  Broa.  answer  and  admit  tiiat 
they  have  a  mortgage,  and  give  Its  date  and 
amount;  neither  admit  or  dooy  that  Gom> 
plalnants'  mortage  is  enpoitn* 
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"To  these  answers  general  replications  are 
filed,  and  in  this  state  of  the  pleading  the 
testimony  was  taken  and  Is  now  submitted. 
'  "From  the  pleading  and  the  testimony 
Ifaeae  facts  are  found: 

"(1)  Candace  P.  McQrath  executed  the 
mortgage  and  note,  and  as  between  the  com- 
plainant and  the  said  Oandace  P.  McGrath 
the  same  is  good  and  creates  a  Hen  on  the 
lots  of  lands  therein  mentioned.  That  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage Candace  P.  McGrath  was  InsolTent, 
and  that  fact  was  known  to  the  assignee 
and  to  the  complainant  at  the  time  of  their 
transactions  In  relation  thereto." 

"(3)  Mary  J.  Terrell  Is  the  sister  of  Mrs. 
Candace  P.  McGrath,  and  at  the  time  of 
the  execution  of  the  note  and  mortgage  was 
a  poor  woman  and  bad  not  means  to  loan 
money. 

"(4)  That  the  complainant  at  the  time  of, 
long  before,  and  after,  the  execution  of  the 
note  and  mortgage,  was  hireling  of  the  said 
Oandace  P.  McGrath,  knew  of  her  financial 
condition  and  of  the  claim  of  the  defendants 
fiachs  &  Sons,  and  knew  Mrs.  Mary  J. 
Terrell  and  her  financial  condition  at  that 
time. 

"(6)  That  the  tudebtedness  upon  which  the 
Bald  Judgments  were  obtained  accrued  long 
before  the  making  of  the  note  and  mortgage. 

"(6)  That  complainant  knew  that  the  se- 
cnrl^  was  Inadequate  and  neTer  undertook 
or  tried  to  collect  tbe  rents  prior  to  the 
judgment  credltora  moving  to  collect  their 
debts  against  tbe  property. 

"(7)  That  complainant  has  never  conferred 
with  Mr.  WUIIam  Ho(^,  his  solicitor  of 
record,  relative  to  his  purchase  of  the  note 
and  mortgage,  and  tbe  charge  against  bim 
relative  to  his  connection  with  the  matter, 
nor  answered  the  charge  of  combination  and 
conspiracy  to  binder,  delay,  and  defraud  the 
creditors  of  Mrs.  McGrath. 

ThB  record  shows,  and  the  complaln- 
antfs  sollcltw  of  record  admits,  that  he  got 
the  note  and  mortgage  from  Mr.  H.  M. 
Hampton,  the  law  dezlc  In  tbe  office  of  Mr. 
H.  li.  Anderson,  tiie  solicits  for  the  mort- 
l^or,  and  that  Mr.  H.  M.  Hampton  Is  also 
an  attorney  at  law,  and  that  Mr.  Hampton 
pf^^ared  the  bill  of  complaint,  the  notice 
for  tbe  appointment  of  tbe  receiver,  the  order 
appointing  the  receiver,  the  affidavit  for  non- 
resident publication,  tbe  replication  to  tiie 
answers,  the  praecipe  for  a  d^^  pro  con- 
fesso,  and  that  all  of  tbe  pleading  was  so 
prepared  by  Mr.  Hampton  and  taken  to  the 
solicitor  of  record,  who  signed  tbe  papers  as 
solicitor  for  complainant. 

"BCr.  H.  M.  Hampton  wrote  the  orders  of 
reference,  wrote  them  and  brought  them  to 
the  Judge  for  signing;  that  the  solicitor  of 
record  for  the  complaint  has  a  typewriter 
and  stenographer,  and  did  hare  at  the  time 
this  was  done,  In  his  law  office  in  Ocala, 
Fla.  Mr.  Hampton  was  and  is  In  Ocala 
sines  the  cmnmmcement  of  the  sidt  and  bad 


not  testified  or  made  any  ezplanatkm  of 

the  matter. 

That  Mr.  George  A.  Garmlchael  was 
the  agent  of  the  complainant  who  swore  to  the 
bill,  and  after  the  testimony  was  concluded, 
and  on  a  special  order  of  the  court  for  the  i 
purpose  of  allowing  him  to  testify,  he  still 
being  In  Ocala,  he  refused  or  omitted  to  take  : 
the  stand,  though  the  motion  for  the  order  , 
states  that  he  had  knowledge  of  the  facts." 

"(11)  The  Judgment  creditors  who  are  de-  j 
fendants  claimed  and  the  Indebtedness  to  i 
them  was  In  existence  before  tbe  giving  of 
the  mortgage;  that  D.  Sachs  &  Sons  have  : 
been  injured  by  the  giving  of  the  mortgage, 
the  complaint  showing  the  mortgagor  iusol-  | 
vent,  and  they  averring  the  same.  But  tbe  I 
defendants  UUman  &  Co.  having  denied  the  ^ 
Insolvency  of  the  mort^gor,  have  not  shown  ! 
any  right  to  qnestlon  the  validity  of  tbe  i 
mortgage  or  to  show  they  are  injured  there-  : 
by. 

"(12)  Tbe  receiver's  report  Is  correct,  and 
the  same  la  approved,  and  tbe  amounts  re- 
ported as  expended  by  him  are  allowed,  and 
his  services  will  be  decreed  to  be  worth  |100. 

"It  is  tiierefore  considered  and  ordered 
that  a  decree  will  be  now  made  In  accord- 
ance with  these  findings,  and  the  complainant 
have  a  decree  agiUnst  Mrs.  Candace  P.  Mc- 
Grath In  tiie  sum  of  ^,000,  vrlth  interest 
since  tbe  making  of  the  note  at  the  rate  of 
8  per  crat.  annnm,  and  that  she  be  decreed 
a  mortgage  Uea  as  to  tbe  kit  of  lands  In  tbe 
mortgage,  and  attorney's  fees  at  $150,  and 
that  It  be  decreed  to  be  snpwior  Hen  as 
against  Uliman  &  Ca  and  Kinsteln  Rto^ 
That,  as  a^lnst  tiie  defendants  D.  Sachs  ft 
Sons,  tbe  complainant  has  not  sustBlned  his 
bill  of  complaint,  and  the  same  as  to  them 
will  be  dismissed.  That  the  coat  of  tbe  pro- 
ceeding as  reported  by  the  master  be  taxed 
against  the  defendant  Oandace  P.  McGrath. 

'*Ocala.  Florida,  Jnne  220,  1906. 

"W.  S.  Bnllock,  Jndgd" 

Upon  this  finding  of  facts  from  the  prootfe 
the  conrt  below  rendwed  the  following  final 
decree: 

"^Is  cause  coming  on  for  final  heating 
was  argued  by  the  solicitors  for  the  reqiec- 
tive  parties  and  taken  by  the  court  under 
conBldentl<Hit  and  tbe  conrt  having  this  day 
filed  an  opinion  and  finding  of  fact  and  lav, 
and  having  considered  said  cause,  it  Is  or- 
dered, adjudged,  considered,  and  decreed  is 
follows,  vis.: 

*'(1)  Tbsit  as  against  the  defendants  Cso- 
daee  P.  McGrath,  Adolph  Uliman,  and  L.  S. 
Hellbron,  copartnera  under  tiie  firm  name 
and  style  at  Uliman  &  Co.  and  Einstein  Bro&, 
the  complainant  hath  snstalned  his  bill  of 
complaint,  and  is  entitied  to  a  decree  of  tiila 
court 

"(2)  That  the  complainant  do  have  and  re- 
cover of  and  from  the  defendant  Candace 
P.  McGrath  tbe  sum  oC  $1,000  for  tbe  princi- 
pal of  the  said  note  and  mortgage  togetbn' 
with  the  further  sum  of  $140  for  interest 
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tbereon  to  this  date;  and  that  said  ccHnplaln- 
ant  do  farther  have  and  recoT^  as  his 
reasonable  solicitor's  fees  in  'this  b^If  the 
sum  of  9150  as  provided  by  said  mortgage 
and  the  proof,  together  with  the  cost  of 
these  proceedings  to  be  taxed  1^  the  cleA  of 
ttiis  court.  That,  If  said  Tarlons  sams  of 
mon^  be  not  paid  by  the  said  Oandace  P. 
McGrath  within  Ato  days  from  this  date^ 
then  In  that  event  the  mortgaged  premises 
described  be  eold  to  satisfy  and  liquidate 
said  amounts  herein  decreed,  as  hereinafter 
mraitloned:  Said  complahunt  is  hoeby  de- 
dared  to  have  a  mortgage  Ileo  to  secure  the 
payment  of  the  above-mentioned  snms  of 
money  on  that  certain  tract  or  pared  of 
land  located,  lying,  and  being  In  Marlon  coun- 
ty, state  of  Florida,  and  described  as  lots  one 
(1),  two  (2).  and  four  {4t)  'of  block  forty-two 
of  the  old  nirrey  of  Ocala.  Tbht  in  the 
eroit  the  above  eunw  of  money  are  not  paid 
within  five  days  from  this  date,  as  hereinbe- 
fore ordered,  then  that  all  the  right,  title. 
Interest,  and  estate  claim  and  demand  of  the 
>tld  Candace  P.  McOrath  In  and  to  said 
mortgaged  premises  be  sold,  after  tour  con- 
wcntlve  weeks  advertlsemmt.  In  front  of 
the  courthouse  door  In  Ocala,  Marion  coun- 
ty, Fla.,  during  the  legal  hours  of  Bale 
Ufe  the  purpose  of  paying  the  amounts 
herein  decreed  to  be  due  the  cmnplaln- 
ant  by  the  said  defendant  Oandace  P.  Mc- 
QraOi,  which  sale  shall  be  at  public 
taction  to  the  highest  and  best  bidder 
for  casli.  In  case  of  said  property  being 
■old  as  herelnb^re  decreed,  the  said  Can- 
dice  P.  McGrath,  the  said  Ullman  &  Co.,  and 
flK  said  Einstein  Bros.,  all  and  each  of  them, 
are  barred  and  foreclosed  of.  In  and  to  all 
equity  of  redemption  to  said  mortgaged  prop- 
erty. That  In  event  the  said  amounts  herein 
decreed  to  be  paid  are  not  paid  within  the 
time  hereinbefore  spedfled,  Lanier  Bobertson 
be  and  Is  hereto  appointed  as  special  master 
In  cbanc«7  to  make  said  sale  and  execute 
ttili  decree,  with  directions  to  report  the 
nme^  together  with  his  proceedli^  to  the 
court;  and  that  out  of  the  funds  derived  from 
nU  sale  be  paid  (1)  the  costs,  (duties,  and  ex- 
penses ot  these  proceedings,  (2)  the  sum  of 
lUO  to  the  complainant  or  his  solicitor  for  his 
wilcltor's  fees  In  the  foreclosure  of  this  mort- 
isge,  ^  the  sum  of  $1,140,  being  the  princi- 
pal and  interest  herein  decreed  to  be  due  the 
eunplabuuit  by  the  def«idant  Candace  P. 
MeOmtfa;  and.  if  any  balance  remain,  he  re- 
P«t  the  same  to  this  court,  together  with  hla 
npwt  of  the  junceedinga  had  him  here- 
under. 

That  tiie  mortgage  Um  of  the  complaln- 
ut  Is  hereby  dedared  to  be  superior  In  dig- 
nity and  eEtect  to  the  mortg^e  given  Can- 
dace P.  McGrath  to  Einstein  Bros^  as  alleged 
b  tbB  UU  of  complaint,  and  also  superior  In 
Algnlty  and  effect  to  the  Judgment  of  the  de- 
fcndanto  Ullman  &  Ca,  aa  moilloned  and  al- 
■^ed  In  the  blU  of  complaint;  that  as  against 
the  judgment  ot  Morris  D.  Sacha  and  Edward 


Sachs  and  Sam  Baas,  as  copartners  under  the 
firm  name  and  s^le  of  D.  Sacha  &  Sons,  this 
court  is  of  the  opinion,  from  the  pleadings  and 
proofs,  that  the  mortgage  note  and  the  mort 
gage  glToi  to  secure  the  same  by  Candace  P. 
McGrath  to  Mary  3.  Terrell  was  fraudutoit, 
and  without  consideration,  and  for  the  ex- 
press purpose  of  hindering  and  delaying  said 
creditors  of  the  said  McGrath  from  collection 
of  a  just  claim  of  tlieirs  against  her;  and  that 
said  mortgage  has  that  i^ect  Wherefore 
said  bill  ot  comidalnt  Is  dismissed  as  to 
the  said  D.  Sachs  &  Sons. 

"(4)  It  la  further  ordered  that  the  master's 
r^rt  of  cost  before  him  be  and  tlie  same  is 
hereto  allowed.  It  la  further  ordered  that 
tin  report  of  the  receiver  be  and  the  same  is 
hereby  allowed,  and  that  his  Ull  for  expenses 
be  and  the  same  are  approved  and  allowed, 
and  that  he  rectfve  the  sum  of  $100  for  his 
services  to  this  date;  and  that  he  continue 
as  such  receive  until  the  further  order  of  this 
court;  irith  directions  to  proceed  In  the  man- 
agemrat  of  the  said  property  as  he  has  been 
ho^of  ore  doing,  if  In  his  judgment  It  is  prac- 
ticable, with  the  furtiier  directions  to  take 
steps  at  once  to  collect  the  amount  due  for 
rents  1^  the  delinquent  t^mnts  or  to  dispos- 
sess them  fnnn  the  premises;  and,  further, 
{hat  he  s«rve  notices  on  them  or  either  of 
them  to  idiow  cause  why  they  or  either  of 
them  should  not  be  held  In  contempt  .of  this 
court  for  failure  to  pay  the  rent  due; 

"Done  at  Chambers  In  Ocala,  Florida,  tills 
July  22d,  1906." 

From  this  decree  the  complainant  entered 
his  appeal  to  this  court,  but  said  appeal  seems 
to  have  been  abandoned.  The  defendante 
Ullman  &  Co.,  C  P.  McGrath,  and  X^tein 
Bros,  also  entered  their  appeal  from  aald  de- 
cree, but  the  said  appeal  has  been  abandoned 
by  all  the  defendante  except  Ullman  &  OOi^ 
who  alone  assign  errors  and  present  the  case 
on  briefs.  The  court  below,  after  finding  that 
the  mortgage  sought  to  be  foreclosed  was  a 
ftaud  In  fact  lyxm  the  righto  of  the  creditors 
of  C  P.  McGrath.  and  that  the  pretoided  debt 
to  M.  J.  Terrell  secured  therein  was  a  sham, 
fraud,  and  i^etenae,  and  without  any  real 
bona  fide  existence,  and  that  the  complainant 
Lockhart,  as  assignee  of  the  mortgage,  knew 
it  to  be  such,  and  was  a  party  to  the  ^ud, 
holds  that  said  mortgage,  notwithstendlng 
these  fact^  was  a  superior  Hen  to  the  Jodg- 
ment  of  Ullman  &  Co.  that  was  based  upon 
an  Indebtedness  existing  prior  to  the  execu- 
tion of  such  mortgage,  bemuse  the  said  Ull- 
man &  Co.  in  their  answer  to  the  bill  alleged 
that  O.  P.  McGrath  was  solvent  and  aUe  to 
pay  her  debts,  but  was  covering  np  and 
secreting  her  property  to  hinder,  delay,  and 
defraud  her  creditors.  This  was  error.  Ac- 
cording to  the  findings  of  facts  the  judge 
below  from  the  proof  a,  the  mortgage  from  C. 
P.  McGrath  to  M.  J.  Terrell  was  a  fraud  In 
fact  upon  the  creditors  generally  of  0.  P. 
McGrath.  and  was  utterly  null  and  void  as  to 
such  creditors,  and,  being  designed  in  fraud^ 
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St  mada  no  dlfleroic^  so  far  ai  flie  creditan 
TJlIman  ft  Co.  wore  concerned,  whether  she 
was  at  the  tbno  aolTont  <a  Inaolrent 
UcSeown  t.  Allen.  87  ria.  400,  20  South.  066 
The  bill  should  have  been  dismissed  as  to 
botb  of  ttw  Judgment  ctedltora  D.  Bacha  ft 
Bona,  and  Ullman  ft  Oo^  and  also  as  to  the 
Junior  mortsageea,  Blnitrtn  Bras. 

The  decree  ai^tealed  from  1%  fluvefoceb 
beiehr  rereraed  at  the  cost  of  the  appellee 
John  F.  Lockhart,  and  the  caoae  remanded 
with  directiona  for  snch  farther  proceedings 
as  may  be  In  constmance  with  eanlty,  and 
not  Inctmstetott  with  this  opinion. 

BOAOKLBSSFOKD,  CL  Jm  and  OOOKREfLL, 
WHITFIBU),  and  PARKHELU  COO- 
cor. 

HOCKBB,  3^  dJsqnallfled. 


BTONIAH  GANAL  ft  DRAINAOB  00.  ▼. 
EmSBAND  et  aL 

(Bnpreme  Oonrt  of  Florida,  DMsion  B.  Jnne 
0,  1906.) 

1.  Sai^8— Aono>  >Di  FaioB— Pabtibb  Lia- 
ble. 

Where  L.  ft  Son,  partners,  had  contracted 
with  B.  C  ft  D.  Oompany,  a  corporation,  to 
fnmlBh  a  dre^e  boat  and  do  certain  dredging 
and  c^nal  work,  to  tw  paid  for  by  the  corpora- 
tion by  the  sqnare  yard,  in  which  contract 
the  dredge  was  pledged  to  the  B.  0.  ft  D.  Oom- 
pany to  secnre  the  falthfnl  execatloD  of  the 
work,  and  there  are  no  other  drconutances 
showing  that  E.  G.  ft  D.  Company  became  liable 
for  the  debts  of  L.  &  S<m,  neither  the  fact  that 
the  company  kept  agents  on  the  dredge  to 
look  after  its  Interests,  nor  that  It  paid  claims 
against  the  dredge  to  prevent  its  being  stopped 
from  work  by  legal  process,  and  to  prevent 
liens  on  its  works,  renders  the  company  liable 
to  a  firm  of  merchants  tor  goods  sold  6j  them 
on  a  credit  to  Ii.  ft  Son  while  the  latter  were 
working  the  dredge  under  the  contract 

2.  Sami. 

The  law  applicable  to  this  case  is  settled 
In  the  case  of  Daytona  Brl^  Oompany  r. 
Bond,  S6  Sonth  44B.  47  Fls.  U6. 

(Syllabns  by  the  Ooort) 

Error  to  Circuit  Oour^  Putnam  County; 
James  T.  Wills,  Judge. 

Action  by  O.  G.  Husband  and  O.  O.  Hus- 
band,, under  the  name  of  Husband  Bros., 
against  the  Etonlab  Canal  ft  Drainage  Com- 
pany. Judgment  for  plalntUta,  and  defendant 
brings  error.  Reversed. 

8.  J.  Hllbnm,  for  plaintiff  In  err». 

HOCKER,  J.  The  defendants  In  error, 
hereluafter  called  the  plaintiffs,  brougbt  an 
action  of  BBBumpsit  In  the  circuit  court  of 
Putnam  county,  against  the  plaintiff  In  error, 
hereinafter  called  the  defendant,  and  on  the 
14th  of  October,  1905,  obtained  a  Judgment 
against  It  for  fl66^  and  interest  and  costs, 
from  which  a  writ  of  error  was  taken  by  the 
defendant  to  this  court. 

The  declaration  contains  five  counts:  (1) 
For  numer  payaUa  for  food%  warei^  «t&; 


(2)  fbr  work  done  and  materials  tondshed, 
et&;  (8)  for  mxiney  paid  Hm  plahUlffH, 
etc.;  (4)  for  money  received,  etc;  (6)  for 
money  found  to  be  due,  etc^— and  claimed 
ySOO  damagBS.  The  d^tadant  pleaded  ner^ 
er  Indebted,  and  nonassumpslt.  Issue  was 
Joined  and  trial  had  at  the  October  term, 
lOOS,  resulting  In  a  verdict  for  the  plaintiff^ 
and  tiie  Judgment  aforesaid. 

A  motion  for  a  new  trial  was  made  contaln- 
Ing  tiie  following  grounds : 

"(1)  Became  the  verdict  of  the  Jury  is 
contrary  to  tiw  law. 

**(2)  Because  the  verdict  of  the  Jozy  Is 
oontrary  to  the  eridenos; 

"(8)  Because  thoa  la  no  evldaice  to  sup- 
port the  verdict 

*'<4)  Becanae  tb§  eoort  wred  In  givlnff 
the  charges  or  instructions  to  the  Jury,  as 
prepared  and  moneated  by  the  plaintiflV  at- 
tomayiL 

"KS)  B«caQsa  the  court  erred  in  diari^ 
the  Jury  as  set  forth  in  the  first  charge,  as 
prepared  and  leqneated  Inr  the  plaintifflT 
attorneys. 

Because  the  eonrt  «red  In  giving  to 
the  Jury  the  second  diarge  as  prepared  and 
requested  by  plalntUCa'  attomeya. 

"(7)  Because  the  conrt  wred  in  giving  to 
the  Jury  the  third  charge  as  prepared  and  re- 
quested by  plalntUV  attorn^ 

**(8)  Because  the  conrt  erred  In  giving  to 
the  Jury  the  ninth  charge  as  prepared  and 
reqaeeted  by  the  plataitlfeB'  attorneys. 

"(0)  Because  the  court  erred  In  giving  to 
the  Jury  the  eleventii  diarge  as  prepared  and 
requested  Igr  plalntlfb'  attorn^s. 

'*ilO)  For  othw  emnv  appearing  in  tiie 
trial  of  the  caas^  to  wUch  attrition  will  be 
called." 

Tbla  motltm  waa  denied*  to  whidi  mlbig  flie 
defendant  excepted,  and  was  allowed  60  days 
to  aettle  a  UU  of  excqitlonB. 

The  aBslgnmento  of  error  are  aa  £oIlows: 

"(1)  The  oonrt  erred  in  dialing  or  In- 
structing the  Jury  aa  reqneatsd  the  plain- 
tiffs' attorneys. 

**(2)  The  court  erred  In  giving  Instmctloiis 
or  charges  to  the  Jnzy  No.  1,  aa  requested 
by  plaintifte'  attomeya. 

"(8)  Said  drcnlt  court  erred  In  giving  to 
the  Jury  diarge  Na  %  as  requested  by  the 
plaintiffs*  attorneys. 

*'(4)  The  said  drcnlt  oonrt  erred  In  glvl^ 
instmetlons  or  charges  to  the  Jory  Ka  ft 
aa  prepared  and  requested  by  the  plalntifCs' 
attorneys. 

"(6)  The  said  drcnlt  court  erred  to  giving 
Instructlona  or  cbai^  to  the  Jury  No.  11.  as 
prepared  and  requested  by  the  platotUb'  at- 
torney 

"  (6)  The  said  drcnlt  court  med  to  durg- 
iDg  the  Jury  aa  follows:  (1)  rThe  conrt 
chai^  you  that  if  you  find  trtm  ttie  evidence 
In  this  case  that  platotlfb^  ICessKs,  Hnsband 
Bros.,  sold  cwtato  gooda,  wares,  and  mer- 
chandise to  D.  D.  Iiehman,  bellevtog  him  to  be 
the  legal  agent  or  repreasntatlTe  of 
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the  EtODlah  Canal  A;  Drainage  Company, 
and  npon  tbe  strength  and  credit  of  Bald  com- 
pany, and  that  said  liehmau  repreeented  to 
plaintiffs  that  he  would  pay  them  as  money 
was  famished  to  him  by  said  company  with 
which  to  pay,  and  that  aald  company,  or  Its 
legal  representatlTSB,  stood  by  silently  with 
knowledge  of  sach  tacts,  and  by  Its  assent 
held  ont  said  Lehman  as  Ita  lawful  represen- 
tatire,  in  the  performance  of  its  work,  and 
that  plaintiffs  furnished  said  goods,  from 
which  defendant  company  received  and  de- 
rlTed  the  use,  benefit,  and  profit  thereof, 
knowing  tiiat  said  goods  would  not  be  or  had 
not  been  paid  for,  then,  and  in  that  case, 
the  court  Instructs  you  that  tbe  defendant 
company  would  be  l^aliy  estopped  from  deny- 
ing its  llabtUty  to  plaintiffs,  and  the  law 
would  imply  a  1^1  responsibility  on  the 
part  of  the  defendant  to  pay  plaintiffs,  and. 
If  yoD  find  Bacb  to  be  the  facts  in  tbe  case, 
It  would  be  your  duty  to  find  for  tbe  plaintiff 
and  assess  his  damages  accordingly.'  To  the 
giving  of  which  charge  the  said  defendant, 
tbe  Btoniab  Canal  ft  Drainage  Company,  by 
its  attorneys,  then  and  there  excepted. 

**(7)  The  said  drcnlt  court  erred  in  char- 
ging the  jury  as  follows:  (2)  The  conrtchar- 
ges  yon,  as  the  law,  that  an  "express  con- 
tract" is  one  entered  Into  by  and  between 
the  parties,  the  terms  whereof  is  formally 
agreed  and  assented  to,  In  express  terms  by 
the  parties  themselTCs.  An  "implied  con- 
tract" is  one  wh^e,  from  alt  the  facts  and 
circumstances  surrounding  the  parties  to  a 
given  bufilnesB  transaction,  the  law  would 
imply  and  enforce  a  legal  and  binding  re- 
qranaibility  upon '  the  parties  to  discharge 
and  perform  such  duties  as  they  would  be 
called  upon  and  required  by  law  to  perform 
had  the  same  state  of  facts  been  expressly 
agreed  vtpoD  by  tbe  parties  thereto.  And 
the  law  will  imply  of  a  person  to  do  or  per- 
form a  duty  which,  from  the  facts  and  cir- 
cumstances of  a  transaction,  he  la  legally 
bound  or  required  to  do* — to  the  giving  of 
Which  charge  the  defendant,  the  Etonlah 
Canal  &  Drainage  Company,  by  Its  attorneys, 
then  and  there  excepted. 

"(S)  Tbe  said  circuit  court  erred  In  char^ 
ging  tbe  Jury  as  follows:  (9)  'Thecourt  in- 
structs you  that  It  Is  not  necessary  for  the 
plaintiff  to  prove  an  express  promise  on  the 
part  of  defendant  to  pay.  If  you  find  that 
plaintiffs  sold  certain  goods,  wares,  and 
merchandise,  received  In  behalf  of  the  de- 
fendant, with  tbe  knowledge  and  consent  of 
defendant,  and  from  which  it  derived  the 
use,  benefit,  and  profit,  and  which  goods 
have  not  been  paid  for,  and  If  you  are  fur- 
ther satisfied,  all  the  surrounding  circum- 
stances considered,  that  there  was  Implied 
on  tbe  part  of  the  defendant  a  legal  re- 
sponsibility or  liability  to  pay  for  such 
goods,  then.  In  that  event,  you  should  find 
for  the  plahitlff  and  assess  his  damages  ac- 
cmdlngly' — to  the  giving  of  which  charge 
tte  Mid  flafrofliiTt,  tbs  Stonlah  Oanal  A 


Drainage  Company,  tti  attomeri  tliai 
and  there  excepted. 

"(9)  The  said  court  erred  In  charging  the 
Jury  as  follows:  (11)  If  you  find  from  the 
evldHice  In  tills  case  that  the  account  in 
question  was  stated  and  r^dered  by  plain- 
tiffs to  the  defendant  or  its  lawful  repre- 
seutative,  and  that  the  previous  dealings  be* 
twe^  the  parties  would  imply  an  obliga- 
tion  on  the  part  of  the  defendant  to  pay 
said  account  and  that  said  defendant  did 
not  within  a  reasonable  time  thereafter  deny 
or  dispute  said  account,  the  court  chaises 
you  that  this  would  Imply  a  legal  promise 
or  contract  on  bis  part  to  pay  same,  and. 
If  you  so  find.  It  would  be  your  duty  to  ren- 
der a  verdict  hi  the  behalf  of  the  plaintiff 
and  assess  his  damages  accordingly* — tf> 
the  giving  of  which  charge  said  defendant, 
the  Etonlah  Canal  &  Drainage  Company, 
by  Its  attorney,  then  and  there  excepted. 

"(10)  The  said  circuit  court  erred  in  over- 
ruling the  motion  of  said  defendant,  the 
Etonlah  Canal  &  Drainage  Company,  for  a 
new  trial  In  said  causes 

"(11)  Said  circuit  court  erred  In  not  grant- 
ing tbe  motion  of  defendant  the  Etonlah 
Canal  &  Drainage  Company,  to  set  aside  the 
verdict  of  the  Jury  and  giant  the  defendant 
a  new  trial. 

"(12)  Said  court  erred  in  entering  Judg- 
ment which  was  entered  In  said  cause 
against  the  defendant  the  Btoniah  Canal  & 
Drainage  (Company." 

The  main  facts,  briefly  stated,  are  that 
the  Etonlah  Canal  &.  Drainage  Company  con- 
tracted with  D.  D.  Lehman  A  Son  to  do 
dredging  work,  with  the  view  of  rendering 
available  certain  prairie  lands  In  Putnam 
county,  agreeing  to  pay  for  the  work  by  the 
square  yard.  During  the  progress  of  the 
work  Lehman  &  Son  bought  supplies  and 
groceries  of  tbe  plaintiffs  from  time  to  time 
and  paid  for  than.  Lehmsn  ft  Bon  pledged 
the  dredge  they  used  to  the  Etonlah  Canal 
ft  Drainage  Company  as  a  security  for  tbe 
performance  of  the  contract  Lehman  ft 
Son  owed  one  Houck  |1,000  on  the  dredge, 
and  also  owed  a  bank  In  Brookston,  Ind., 
which  had  a  claim  on  the  drec^  for  $3,000. 
It  seems  that  the  drainage  company  knew 
nothing  of  these  claims  when  the  dredge  was 
pledged  to  It  by  Lehman  &  Son.  The  bank 
and  Houck  threatened  to  seize  the  dredge, 
and  the  drainage  company  was  compelled 
to  pay  their  claims  In  order  to  keep  the 
dredge  at  work.  Lehman  &  Son  having  fall- 
ed  to  comply  with  their  contract,  a  new 
contract  was  entered  Into  between  the  drain- 
age company  on  the  one  part  and  Hou<A 
and  Lehman  on  the  other,  which  gave  Houck 
authority  to  carry  out  the  contract  If  Lehman 
failed  to  do  BO.  In  this  contract  the  dredge 
was  again  pledged  to  the  Etonlah  Drainage 
Onnpany  for  tbe  faithful  performance  of 
the  contract  Some  time  about  April,  1900, 
Lehman  having  failed  to  comply  with  his 
coatnett  Honck  took  possesalMi  of  th» 
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dredge.  At  that  time  the  balance  due  from 
Xjehman  &  Son  to  the  plaintiffs,  for  which 
this  Bnlt  was  brought,  existed.  We  are  un- 
able to  discover  from  the  evidence  the 
iHghtest  testlm<Hi7  that  the  Btonlah  Canal 
<k  Drainage  Oompany  ever  became  liable  for 
the  debt  The  goods  were  bought  by  Lehman 
&  Son,  and  the  credit  was  given  to  them  by 
flM  plaintiffs.  All  the  previous  purchases 
of  goods  from  the  plaintiffs  by  Lehman  & 
Son  bad  been  paid  for  by  the  latter.  D.  D. 
Lehman  expressly  says  that  he  traught  these 
goods  lilmaelf,  and  Uiat  no  one  authorized, 
ordered,  or  directed  him  to  buy  them;  that 
no  one  had  any  Interest  in  the  dredge  boat 
except  himself,  only  he  owed  some  on  the 
dredge;  that  he  was  paid  for  his  worlc  by 
the  drainage  company  up  to  the  time  when 
a  controversy  arose  between  him  and  the 
drainage  company  about  the  work. 

0.  O.  Husband  testified  that  he  ran  a 
store  account  with  D.  D.  Lehman  from 
Jnly,  1899,  to  the  last  of  May.  1900;  that  it 
was  paid  regularly  up  to  the  Ist  of  each 
month  up  to  April  ],  1900,  and  the  account 
sued  for  is  the  April  and  May  account,  1900. 
He  says  be  presented  this  account  to  the 
defendant,  but  does  not  say  when  he  pre- 
aented  it,  or  that  the  defendant  ever  ad- 
mitted its  liability;  nor  does  he  testify  to 
any  circumstance  showing  liability  on  the 
part  of  the  Etoniah  Canal  &  Drainage  Oom- 
pany. The  mere  fact  that  the  drainage  com- 
pany kept  agents  on  the  dredge  to  see  that 
the  work  was  done  according  to  contract 
does  not  show  that  it  was  liable  for  the 
debts  of  Lehman.  Good  business  principles 
reqiiired  this.  The  fact  that  they  paid 
claims  against  the  dredge.  In  order  to  pre- 
vent litigation  and  delay,  does  not  show  that 
they  were  responsible  generally  for  all  of 
Lehman's  debts.  We  do  not  care  to  swell 
this  opinion  by  giving  all  the  details  of  the 
testimony,  but  content  ourselves  with  say- 
ing we  have  given  it  all  careful  consideration 
and  can  find  therein  no  substantial  facts 
whldi  authorized  the  charges  given  at  the 
request  of  the  plaintiffs,  or  the  verdict  of 
the  Jury.  The  law  applicable  to  this  case  is 
settled  by  this  court  in  the  case  of  Daytona 
Bridge  Co.  t.  Bond,  47  Fla.  136,  86  South. 
446. 

The  Judgment  la  reversed  at  the  cost  of 
the  defendants  In  error. 

TATLOR  and  PARKHILL,  JJ.,  concur. 

BHACKLEFOBD,  0.  J.,  and  OOCKRELL 
and  WHITFIELD,  J  J.,  concur  In  the  opinion. 


OTIS  et  al.  v.  McCASEILL  et  al. 

(Supreme  Court  of  Florida,  Division  A.  June 

11,  1906.) 

1.  MOBTOAOrS— FOBSd^OSUBB— Ahsweb. 

An  answer  to  a  foreclosure,  setting  up  a 
partial  failure  of  consideration,  casfci  the  burden 
of  proof  tqion  the  complainant 


2.  MOBTOAGEB— OOHSIDEBATION— PAItUM. 

Where  the  consideration  for  a  mortsage  is 
the  pnrchaae  price  of  a  shingle  mill,  and  con- 
temporaneously the  seller  gives  a  bill  of  sal« 
under  seal  describing  the  mill  as  one  shingle 
mill  complete,  known  as  the  "W.  mill,"  with 
warranty  of  title,  and  which  mill  shortly  there- 
tofore liad  been  inspected  by  the  purchaser  sod 
was  then  complete,  but  at  the  time  of  the  sale 
was  broken  up  and  scattered,  and  the  mill  de- 
livered to  the  porcbaser  was  incomplete  in  es- 
sential particulars,  and  the  deficiem?  wu 

firomptly  pointed  out,  there  was  error  in  deny- 
02  the  defense  of  partial  failure  of  consider- 
ation. 

S.  MOBTQAGEB— CONSIDEBATION— FaILTBE, 

When  the  consideration  for  a  mortgage  up- 
on realty  la  the  purchase  price  of  personalt?, 

fiartial  failure  of  consideration  may  oe  pleaded* 
Q  a  suit  to  enforce  the  mortgage  lien.  The 

grlncipal  announced  In  Reddick  v.  Micklw,  2 
ontb.  098,  23  Fla.  335,  does  not  control. 
[Ed.  Note^For  cases  in  ppln^  •••  voL  35, 
Cent  Dig.  Mortgages,  |  1212.] 

(Syllabua  by  the  Court.) 

Appeal  from  Circuit  Court,  Santa  Rosa 
County ;  Frances  B.  Carter,  Judge. 

Bill  by  J.  J.  McCaskill  and  R,  E.  1^  Mc- 
Caskill,  doing  business  as  J.  J.  McCaskill 
St  Co.,  against  S.  Otis  and  Frances  E.  Otis. 
Decree  for  complainants,  and  defendants 
appeal.  Reversed. 

S.  Faaco,  Jr.,  and  Thot,  F.  West,  for  ap- 
pellants. Maxwell  ft  Reeves  and  Daniel 
Campbell  ft  Stm,  tot  appellees. 

COCERELL.  J.  The  appellees,  as  com- 
plainants, filed  their  bill  in  the  circuit  court 
for  Santa  Rosa  county,  to  enforce  a  mort- 
gage lien  upon  realty  and  a  shingle  mill 
situate  In  said  county,  allying  the  precipita- 
tion of  tlie  indebtedness  by  the  failure  of  the 
mortgagors,  Otis  and  wife,  to  ke^  the 
property  Insured,  ^e  defendants  answered, 
admitting  the  execution  of  the  notes  and 
mortgage  to  the  complainants,  hot  Bverrlng, 
In  substance,  that  the  consideration  therefor 
was  a  part  payment  of  the  purdiase  price 
of  a  certain  shingle  mill,  known  as  the 
"Wlttich  Mill,"  Including  engine  and  boiler 
made  by  Houston,  Stanwood  ft  Gamble, 
wliich  complainants  sold  and  agreed  to  de- 
liver to  dtfendants  by  January,  1908,  at 
Mulat,  Fla.  ;  that  the  cmnplalnanta  made 
and  delivered  their  bill  of  sale  for  one  shingle 
mill  complete,  which  bill  of  sale  is  made 
inrt  of  the  answer;  that  complainants 
resented  that  said  mill  was  a  shingle  mill 
complete,  and  that  said  representation  was 
as  to  a  material  fiict  relied  on  and  was  tiie 
Inducement  tvc  the  purchase,  and  tliat  the 
mill  deUvered  was  not  comsdete,  bnt  lack- 
ed certain  spedfled  necessary  and  essatlal 
articles  and  things  of  which  the  complain- 
ants were  promptly  notified  on  dellrery  and 
called  upon  to  make  good  the  warranty  and 
supply  the  missing  portions,  but  bad  r^sed 
80  to  do;  that  the  snm  of  $766.67  will  have 
to  be  expended  to  make  the  mill  complete  as 
warranted ;  and,  further,  that  the  defendants 
have  been  damaged  in  the  sum  of  fl,250  lu 
the  loss  of  the  nse  of  the  shingle  mlU,  which 
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Banu  they  otCer  to  set  off,  and  pray  tbat  the 
bill  of  complainant  be  diBmtssed. 
TbB  bill  of  ule  fa  as  followa : 

"Know  all  men  by  these  presents,  that  we, 
J.  J.  McCasklU  and  Robert  B.  L.  McCasklll. 
doing  businesB  under  the  firm  name  and  style 
of  3.  J.  McCasklll  ft  Ckimpany,  for  and  In 
consideration  of  the  sum  of  fifteen  hundred 
dollars  ($1,600)  to  us  In  hand  paid  by  S.  Otis, 
do  hereby  bargain,  sell  and  deliver  unto  the 
said  8.  Otis,  his  heirs  and  aaslgns  the  follow- 
ing property,  to  wit:  One  (1)  shingle  mill 
complete,  known  as  the  'WItUch  Mill,'  includ- 
ing engine  and  boilers  made  by  Houston. 
Stanwood  &  Gamble,  and  we^  the  said  J.  J. 
McCasklll  &  Company,  do  hereby  warrant 
that  the  said  property  is  ffee  from  all  liens 
of  any  kind,  and  that  we  have  a  good  right 
to  sell  same,  and  hereby  agree  with  the  said 
Otis  to  defend  the  title  to  said  property 
against  the  lawful  claims  of  all  persons 
whomsoeTor. 

"Witness  this  our  hands  and  seals  this  28th 
day  of  November,  A.  D.  1902. 

"J.  J.  McCasklll.  [Seal.] 
"B.  B.  L.  McCasfcllL  [Seal.] 
"J.  J.  McCasklll  ft  Ca  [Seal.]" 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  : 

"B.  Colvln. 
"Victoria  George." 

To  this  answer  the  general  replication  was 
filed,  and  testimony  was  taken  before  an  ex- 
aminer. Upon  final  hearing  the  court  de- 
creed for  the  complainants  In  accordance 
with  their  prayers,  and  from  this  decree  the 
appeal  Is  taken. 

We  are  of  the  opinion  there  waa  error  In 
the  decree.  The  briefs  for  the  respective 
parties  are  confined  largely  to  the  questions 
of  the  sufficiency  of  the  evidence  to  support 
the  court's  findings  and  to  the  correct  intw- 
pretatlon  of  the  bill  of  sale,  whether  It  be 
a  warranty  of  the  completeness  of  the  mill, 
as  a.  Hhlngle  mill,  or  a  mere  identification  of 
the  property  sold. 

Many  objections  were  luterpoaed  to  proffer- 
ed testimony,  upon  the  ground  that  It  tend- 
ed by  parol  to  alter  the  effect  of  a  sealed 
Instrument,  but  we  do  not  find  that  these  ob- 
jections were  pressed  upon  the  court  or  ruled 
apon.  The  evidence  Is  too  voluminous  to  be 
set  out  In  detail,  and  there  are  contradictions 
In  much  of  It,  as  to  which,  even  though  the 
circuit  Judge  had  before  him  only  the  report 
of  the  examiner  and  heard  none  of  the  wlt- 
Desses,  we  give  the  benefit  of  the  doubt  to 
the  appellees,  yet  there  are  certain  salient 
facts  which  we  deem  sufficiently  established 
to  Justify  us  In  holding  tbat  the  consideration 
operating  upon  the  purchaser  to  induce  the 
contract  was  that  he  was  to  get  a  shingle 
mill  complete,  and  that  the  complainants 
who  are  seeking  to  take  advantage  of  and 
enforce  that  contract  In  a  court  of  equity  are 
bound  on  their  part  to  the  extent  of  the 
fallnrt.  Moreover,  ws  are  not  prepared  to 


hold  that  the  complainants  should  have  l>een 
permitted  to  avoid  the  effect  of  the  sealed  In- 
strument by  altering  Its  meaning,  in  the  ab- 
sence of  an  amendmrat  to  their  bill  In  Its 
allegations  and  prayna  looking  to  such 
course;  but  we  are  .pr^ared  to  follow  our 
former  decisions  in  holding  that  the  burden 
was  uiHm  them  to  overcome  the  defense  of 
failure  of  consideration,  and,  to  overcome 
the  force  and  effect  of  the  language  used  in 
the  solemn  Instrument  so  executed  by  them, 
such  burden  must  be  clearly  and  sf^eciflcally 
met,  and  as  against  ttda  burden  the  evidence 
does  not  support  them,  even  when  assisted  by 
the  gen»al  finding  of  the  circuit  court 

It  Is  shown  that  McCasklll  &  Co.  had  pur- 
chased a  shingle  mill  from  one  WItticb ;  that 
Otis,  who  was  familiar  with  the  mill,  and 
which  be  had  seen  shortly  theretofore  in  the 
possession  of  Wlttlch  as  a  shingle  mill,  hav- 
ing all  the  necessary  machinery,  opened  up 
negotiations  with  McCasklll  to  buy  the  mill ; 
that  the  mill,  as  purcliased  by  McCaskill  fnun 
Wlttlch,  did  not  have  all  the  necessary  ma- 
chinery, but  that  purt  of  it  was  at  Pensucola, 
wblle  part  was  at  Freeport  some  distance 
away ;  that  Otis  examined  what  was  In  Pen* 
sacola,  some  if  It  lying  on  a  wharf  and  some 
on  a  schooner,  but  was  Intoxicated  at  the 
time,  and  did  not  examine  that  at  Freeport, 
and  had  reason  to  believe  tbat  the  portion 
of  the  mill  at  Freeport  was  considerable. 
An  agreement  was  thai  reached.  There  was 
a  short  delay  In  preparing  the  necessary 
papers,  which  were  finally  drawn  up  by  John 
Eagan,  Esq.,  as  attorney  for  both  parties, 
and  the  bill  of  sale  was  executed  under  tbe 
hands  and  seals  of  the  complainant  on  No- 
vember 28,  1902.  McCaskUl  admits  tbat  at 
one  time,  wliile  Wlttlch  owned  the  mill,  It 
contained  a  sbli^cle  madblne,  and  that  such 
a  machine  Is  necessary  to  a  complete  shingle 
mil).  We  hold,  then,  that  the  consideration 
for  tlie  note  and  mortgage  failed  In  part  at 
least,  and  that  such  partial  failure  is  open 
to  the  defendants  under  section  1072  of  the 
Revised  Statutes. 

It  may  be  that  the  court  was  misled  by  tbe 
principle  announced  In  Beddick  v.  Mlcklw, 
23  Fla.  835,  2  South.  6^  and  subsequent 
cases  based  thereon,  nils  principle  has  not 
been  invoked  or  touched  upon  In  the  briefs, 
and  we  do  not  feel  therefore  disposed  to  re- 
view those  cases  at  Iragth,  but  say  merely 
that  the  doctrine  ttiere  announced  Is  a  severe 
one,  based  upon  technical  rules  of  the  cmn- 
mon  law  as  to  real  warranties,  and  not  to 
be  extended  to  embrace  guaranties  of  per- 
sonal property. 

The  decree  is  reversed  for  further  proceed* 
lugs  not  Incmslstent  with  this  opinion. 

SHACELEFOBD,  a  J.,  and  WHITFIELD, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PABKSBHILL, 
JJ^  concur  In  the  opinion. 
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OITTLER  T.  STATfl. 
(Snprone  Oonrt  of  Alabama.  Jans  14,  1906.) 

1.  HoiaciDa— Btidehcb— SnmciEncT. 

Where  decedent  and  accoaed  bad  a  di£Ei- 
eaity  immediatetr  prior  to  the  killing,  and 
acctued,  after  cMtinff  poneiwlon  of  the  pistol 
of  decedait  dnra^  the  difficolty,  shot  him  while 
deceased  was  retreating,  aocuaed  was  guilty  of 
some  degree  of  homicide. 

[Bd.  Note. — ^For  cases  In  point,  se*  Tol.  28, 
Cent  Dig.  Homicide,  i  17K.J 

2.  CsnnnAi.  Law  — Tbiai.— InsTBUOTions— 
UiSLEApiHQ  InsTXDcnons. 

Where,  <ai  a  trial  for  homldde,  the  jnrj 
were  authorized  to  find  accosed  guilty  inde- 
pendent of  the  testimony  of  a  witness,  whose 
testimony  with  respect  to  what  occurred  between 
decedent  and  accused  prior  to  a  scuffle  between 
them  over  a  pistol  was  oncorroborated,  an  In- 
stmctitm  that,  if  the  testimony  of  the  witness 
or  any  part  thereof  was  willfully  false,  the 
JuiT  conid  disregard  it  and  find  accneed  not 
guilty,  was  misleading  and  properly  refused. 
8.  Sake  —  iHBXBuonoNs  —  ABouuHTATiva 
InsTBucnoNB. 

An  instruction,  on  'a  trial  for  homidde, 
directing  the  jury  to  look  to  the  fact  that  the 
pistol  osed  in  killing  decedent  was  his  own 
weapon,  and  not  the  weapon  of  accused,  In 
fixii^  the  grade  of  the  h<Hnicide,  was  proper^ 
refused,  becaose  argumentative. 

4.  HowctDB  —  InsTBDonoHB— SELr-DzraNsa 
— Okibsion  or  Bvidknci. 

An  instruction,  on  a  trial  for  homicide, 
that  if,  at  the  time  the  fatal  shot  was  fired,  ac- 
cused acted  under  the  honest  belief  that  he  was 
in  danger  of  life  at  the  hands  of  deceased',  a 
verdict  of  acquittal  should  be  ruidered,  was 
properly  refused,  because  omitting  the  proper 
postulation  aa  to  accused's  freedom  from  &ult 
In  bringing  on  the  difficulty. 

[Ed.  Note. — For  cases  in  point,  see  toL  26, 
Cent.  Dig.  Homicide,  8S  &^T,  628.] 

5.  CuHiHAL  Law— iNSTBUonons  as  to  Do- 

n  or  JUBOBB— RXABOHABU  DOUBT. 

An  Instruction,  on  B  trial  tm  crim^  direct- 
ing an  acquittal  if  any  one  of  the  jnrors  have 
a  reasonable  doubt  as  to  acenaed's  gvilt,  to  er- 
roneous and  properly  refused. 

[Ed.  Note^ — ^For  oues  in  point,  see  voL  14, 
Gent  Dig.  Orimlnal  Law,  {  1940.] 

Appeal  from  Circuit  Court,  Covlnftcm 
County ;  H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Eldor  Outier  wbb  convicted  ct  murder  In 
the  second  degree,  and  he  appeals.  Affirmed. 

The  evldoice  tended  to  show  tbat  dofend- 
ant  was  at  a  well  drawing  water  In  tb9  rear 
of  Gordon  Bros.'  store,  in  Covington  coon^, 
and  deceased  was  on  a  wagon  near  the  rear 
of  said  store.  Defendant's  wife  came  np  to 
where  deceased  was,  and  asked  him  why  he 
had  carsed  her  child,  whwenpon  he  erased 
her  and'toid  ber  he  would  itiap  her  head  off. 
Defendant  asked  falm  not  to  curse  his  wife, 
and  deceased  Inquired  of  him,  o^g  an  oath, 
what  he  had  to  do  with  it  Decouwd  was 
drinking.  Defendant  replied  that  he  did 
not  want  deceased  to  be  cursing  his  wlf^ 
and  approached  deceased,  whereupon  de- 
ceased drew  a  pistol.  D^cudant  dosed  with 
deceased  In  a  stmnle  over  the  pistol, 
wrenched  the  pistol  out  of  deceased's  hand, 
and,  as  deceased  was  stepping  cit  sideways, 
■»v<tij  fl^fftndant  not  to  shoo^  the  defendant 


fired  three  shots  In  rapid  succession,  two  of 
them  taking  effect  In  deceased's  left  side 
and  producing  death.  There  was  conflict  In 
the  testimony  as  to  whethw  or  not  de- 
ceased was  advancing  on  defendant  when  the 
first  shot  was  fired.  The  defeidant  re- 
quested the  court  in  writing  to  give  the  fol- 
lowing charges,  each  of  which  the  court 
separately  refused:  "(la)  If  the  guilt  of  the 
defendant  is  dependent  on  the  testimony  of 
Isaac  Terry,  and  the  Jury  believe  from  the 
evidence  that  the  testimony  of  said  Terry,  or 
any  part  thereof,  was  willfully  and  mall- 
dously  false,  then  they  can  disregard  his  tes- 
timony In  full,  and  must  find  the  defendant 
not  guilty."  "(11)  Ton  may  look  to  the 
fact,  if  you  find  It  to  be  a  fact  ftom  the 
evidence  In  the  case,  that  the  pistol  used  In 
killing  the  deceased  was  his  own  weapon, 
and  not  the  pistol  of  the  defendant  when  yon 
are  fixing  the  grade  of  the  homicide.  If  yon 
should  determine  that  the  defendant  was  not 
absolutely  guiltless."  *'(A)  I  charge  you  that 
If  yon  believe  from  the  evidence  that  at  the 
time  the  fatal  shot  was  fired  the  defend- 
ant acted  under  the  honest  belief  that  be  was 
in  danger  of  life  or  limb  at  the  hands  of  de- 
ceased, then  you  should  acquit  him.  (B)  I 
charge  yon  that  If  7ou  t)elleve  from  the  evi- 
dence that  at  the  time  the  fatal  shot  was 
fired  tbe  appearances  and  surroundings  woe 
such  as  to  generate  In  the  mind  of  the  de 
f«idant  the  honest  belief  that  he  was  in 
danger  of  life  or  limb  at  tbe  hands  of  the 
deceased,  then  you  should  acquit  him.  (O)  I 
charge  you  that  if  the  defendant  had  a  rea- 
sonable apprehension  of  great  personal  vio- 
lence either  to  life  or  limb,  he  had  a  right  to 
protect  himself,  even  if,  in  order  to  do  so. 
It  necessitated  the  taking  of  the  life  of  the 
deceased.  (D)  I  charge  you  that  If  you  be- 
lieve the  evidence,  you  cannot  convict  the  de- 
fendant of  murder  In  the  first  degree.  (E) 
I  charge  you  that,  If  you  believe  the  evidence, 
yon  cannot  convict  the  def^idaut  of  murder 
in  the  second  degree.  (F)  I  charge  you  that 
if  you  believe  from  the  evidence  that  the 
defendant  at  tbe  time  of  the  fatal  difficulty 
honestly  believed  from  appearances  and  sor- 
ronndtngs  that  tbe  danger  to  his  life  or  limb 
would  have  been  Increased  had  he  retreated, 
then  be  was  under  no  duty  to  retreat  (G)  I 
charge  you  that  if  yon  believe  the  evidence, 
you  cannot  convict  the  defendant"  "(I)  I 
charge  you  that  if  either  of  yon  bad  a  rea- 
sonable doubt  as  to  the  defendant's  guilt 
then  it  will  be  your  duty  to  acquit  him.  (J) 
I  charge  you  that.  If  either  or  any  of  you  are 
not  satisfied  to  a  moral  certainty  of  defend- 
ant's guilt  then  you  should  acquit  him." 

W.  H.  Albrttton  and  R,  H.  Jones,  for  ap- 
pellant Massey  Wilson,  Atty.  Gen„  for  tht 
State. 

TTSON,  J.  The  defmdantfs  eimvlctlon 
was  not  dependent  upon  the  testimony  of  wit- 
uess  Terry.  Indeed,  under  the  testinKmy  ad- 
duced through  other  witnesses  who  saw  the 
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tbootlng,  tbe  Jnry  might  well  bare  fotind 
die  defoidant  guilty.  If  It  be  true  that  de- 
taidant  shot  deceased  while  he  was  nmnlng, 
aftCT  getting  posseaslon  of  his  pistol,  no  mat* 
ter  who  was  at  fftult  In  telnglng  <»i  tbe  dlfll- 
«altj  In  which  the  pistol  was  wroKhed  by  de- 
teidant  from  tbe  hands  of  tbe  deceased,  he 
wuld  not  be  gnlltleaB.  It  was  with  respect 
u  to  what  occurred  between  deceased  and  dfr* 
ftedant  prior  to  tbe  scnffla  between  them 
erer  the  pistol  that  Terry's  testimony  was 
ODCorroborated.  Cbai|:e  la,  we  think,  was 
calCDlated  to  mislead  tbe  Jury,  If  not  other- 
wise bad.  It  Is  true  that  In  Jacfeson  t.  State, 
Ue  Ala.  22,  84  South.  188,  we  held  that  a 
diarge^  slmUor  to  this  one  In  all  reqpects  ex- 
cq)t  In  tbat  on^  Qie  willful  and  malitdons 
talalty  of  the  witness*  tntlmcmy  was  predl* 
csted  i^on  a  material  part  of  bis  testimony 
and  should  have  been  glren.  But  In  that 
cue  Ibe  conviction  was  dependent  solely  up- 
on the  witness'  testimony  with  which  the 
4iurge  dealt 

Charge  11  was  an  argument  Hatbews 
State.  100  Abu  40^  14  South.  869^  and  eases 
tiiere  cited. 

Charges  A,  B,  C,  and  F  were  faulty,  If  not 
otherwise  bad  In  omitting  the  proper  postn- 
Iitbm  as  to  defendant's  freedom  from  fault 
hi  bringing  on  the  difficulty. 

The  defendants  guilt,  as  cba^ied,  under 
the  erldence,  was  clearly  for  tbe  detennlna- 
tton  of  tbe  Jury.  Charges  %  and  G  wwe 
therefore  property  refused. 

Charges  I  and  J  made  d^tendantf  s  acquittal 
turn  vpon  the  finding  of  one  Junw. 

Affirmed. 

WEAKLBY,  a  7..  and  SEUPSON  and  AN- 
DSBSON,  33^  concur. 


BDABOARD  AIR  LINE  RY.  et  si.  T. 
WRIGHT. 

(Snprems  Court  of  Alabama.  Jane  6,  1906.) 

1.  BAIU0A.DB— Pbecautioits  Aoaiitst  Stock 
— Gattu  Guards— PLSADino — DErsnsES. 
Where,  in  an  action  against  a  railroad  com- 
ptnjr  for  injnrles  to  plaintiff's  crops  by  tres- 
psssing  cattie,  the  complaint  alleged  that  the 
■tock  gaps  or  cattle  gnards  at  tbe  points  where 
iietm&a^M  railroad  altered  plaintiff's  field 
w««,  and  had  been  at  all  times,  wholly  iosum- 
deot  to  prerent  atodc  from  paBsIng  over  tbe 
nine  ana  entering  sucb  fields,  a  plea  alleging 
tiiat  defendant  maintained  cattle  guards  at 
the  point  In  question  commonly  known  as  the 
"Sheffield  Metal  Snrface  Standard  Cattle 
Goard,"  which  were  in  general  use .  for  like 
porpoaes  by  all  or  most  of  tbe  railroad  com- 
panies operating  In  tbe  United  States,  etc., 
ftiliDg,  however,  to  charge  that  they  were  rea- 
■nab^  snffldent  to  torn  stock,  was  fatally  de> 
(Ktive. 

Appeal  from  Circuit  Court.  St  Glair  Coun- 
ty; Jotin  Pelbam,  Judge. 

'To  be  officially  reported." 

Action  by  James  M.  Wright  against  the 
Seaboard  Air  Line  Railway  Company  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 


Action  by  appellee  aglnst  appellant  under 
section  8480  of  tbe  Oode  of  1890  for  damages 
to  crops  for  want  of  proper  cattle  guards. 
Defendant  filed,  among  others,  plea  No,  4, 
which  is  as  follows:  And  for  furtha>  answer 
to  plalnltif  B  said  complaint  tbe  said  defend- 
ant says  that  prior  to  the  said  grievances  al* 
legei  In  the  complaint  the  said  defmdant 
constructed  and  erected  at  the  place  or  places 
npon  the  lands  In  said  complaint  mentioned, 
where  the  defendanfa  railroad  enters  ai^ 
leaves  the  plaintUTs  said  lands,  'cattle  gnards 
of  standard  make,  commonly  Icnown  as  tbe 
"Sheffield  Metal  Surface  Standard  Cattle 
Guard,"  and  were  then  and  there  properly 
constructed  and  erected  and  thereafter  prop- 
erly maintained,  and  so  properly  constmcted, 
erectfed,  and  maintained  were  at  said  place  or 
places  at  the  time  of  the  grievance  complain- 
ed of  in  said  complaint;  and  that  said  cattle 
guards  are  In  generous  use,  for  like  purpose, 
by  all  or  most  of  the  railroad  companies  now 
and  then  engaged  In  the  buslnesss  of  operat- 
ing railroads  In  the  state  of  Alabama,  and 
nel^boring  states  of  the  United  Stat«k  And 
said  defendant  further  avers  that  the  only 
other  cattle  gnards  heretofore  In  use  by  said 
railroad  company  were  and  are  what  are 
known  as  the  "Pit  Cattle  Guard,"  which 
were  and  are  dangerous  to  the  operation  of 
trains  on  railroads  and  to  the  life  and  limb 
of  passengers  and  employes  upon  said  trains, 
whereas  said  standard  cattle  guard  are  not 
so  dangerous,  and  for  that  reason  said  pit  cat- 
tle gnards  have  been  generally  discarded  by 
companies  operatli^  well-regulated  rail- 
roads, and  were  not  used  by  this  defend- 
ant upon  its  line  of  railroad  and  upon 
the  lands  mentioned  In  said  complaint 
And  the  said  defeddant  avers  that  the 
cattle  guards,  so  constructed  and  erected 
as  aforesaid,  were  In  good  repair  prior  to 
and  at  the  time  of  the  alleged  grievance.** 
The  plaintiff  interposed  demurrers  to  the 
fourth  plea,  because  the  matters  and  things 
allied  therein  are  impertinent  and  constitute 
no  answer  to  plaintiff's  complaint  and  be- 
cause the  said  plea  falls  to  allege  that  the 
cattle  guard  so  erected  was  sufficient  to  pre- 
vent the  d^radatlon  of  stock  upon  the  lands 
and  growing  crops  of  plaintiff.  This  demur- 
rer was  sustained.  There  was  ]udgm«it  for 
plaintiff,  and  defendant  appeals. 

Tillman,  Qrub,  Bradl^  A  Morrow,  for 
pellant   Smith  &  Herring,  for  appellee. 

TYSON,  J.  This  action  was  brought  to  re- 
cover damages  suffered  by  plaintiff  on  ac- 
count of  Injuries  to  bis  growing  crop  caused 
by  stodE  depredating  upon  them.  The  grava- 
men of  the  complaint  Is  the  negligent  failure 
of  defendant  after  demand,  to  erect  and 
maintain  guards,  so  as  to  prevoit  the  stock 
from  going  into  plaintiff's  fields  when  his 
crops  were  growing.  Tbe  averment  is  "that 
tbe  stock  gaps  or  cattle  guards  at  the  points 
where  defendant's  said  railroad  tmct  enters 
Into  plaintiff's  said  fields  are  and  have  been 
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all  times  wholly  insufficient  to  prevoit  stock 
from  passing  over  the  same  and  entering  into 
plaintiff's  fields,  etc.  It  is  entirely  clear  that 
the  action  was  brought  for  a  violation  of 
the  duty  created  and  imposed  by  sectlou  3480 
of  the  Code  of  1896. 

The  fourth  plea  to  which  a  demurrer  was 
sustained  neither  traverses  nor  confesses  and 
avoids  the  averments  of  the  complaint  It 
contains  no  averment  that  the  guards  erected 
and  maintained  by  defendant  were  reasona- 
bly sufficient  for  the  purpose  for  which  they 
were  erected.  Non  constat,  they  may  be 
wholly  Insafflclent  as  alleged  In  the  com- 
plaint; and  clearly,  If  they  are,  the  fact  that 
they  are  In  use  by  all  well-regulated  railroads 
does  not  and  cannot  exempt  the  defendant 
from  liability  for  a  violation  of  the  duty 
which  it  owed  the  plaintlfC.  We  do  not  wish 
to  be  understood  that,  if  the  plea  contained 
all  the  necessary  averments  to  make  It  a  good 
traverse,  we  would  hold  that  the  sustaining 
of  a  demurrer  to  It  would  be  a  reversable  er- 
ror. The  matter,  If  properly  pleaded  as  a  de- 
fense, would  be  clearly  admissible  as  evidence 
under  the  general  Issue. 

Affirmed. 

WEAKLET,  G.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ^  concnr. 


BRADFORD  v.  STATE. 
(Supreme  Court  of  Alabama.   June  7,  1006.) 

1.  Criminal  Law— Evidence— Res  Oestjc — 
Otheb  Offenses  Fabt  of  Same  Tbansao- 
noM. 

On  a  prosecution  for  tbe  larceny  of  a  locket, 
it  was  competent  to  prove  that  defendant  wbb 
in  prosecutor's  room,  and  remained  there  while 
prosecutor  was  out,  and  that  on  returning  to 
the  room  defendant  was  gooe,  and  a  po^ketbook 
containing  the  locket  and  money  was  missing. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  f  807.] 

2,  Same— Subsequent  Incbiminatino  Cib- 
OUMSTANCES— Intent  to  Escape. 

In  a  criminal  case,  it  was  proper  to  admit 
In  evidence,  as  warranting  an  inference  of  a  con- 
BclousneBS  of  guilt,  a  portion  of  a  letter  writ- 
ten by  defendant  to  his  mother  to  the  effect  that 
he  knew  that  it  was  intended  to  send  him  to  the 

Eenitentiary,  but  that  it  would  not  be  done,  as 
e  intended  to  break  jail. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  if  778-783.] 

Appeal  from  city  Court  of  MonUiomery; 
W.  H.  Thomas,  Judge. 

•To  be  officially  reported." 

J.  M.  Bradford  was  conTlcted  of  larceny, 
and  he  (U)peala.  Affirmed. 

Defendant  waa  Indicted,  tried,  and  convict- 
ed of  the  larcoiy  of  a'  gold  lodiet  of  tiie 
value  of  $60,  the  prc^wrty  of  another.  The 
evidence  tmded  to  show  that  tbe  defendant 
was  in  tbe  room  of  the  paeon  who  lost  tbe 
locl^  and  remained  tbere  wblle  ench  person 


was  out,  and  that  on  returning  to  the  room 
defendant  was  gone,  and  a  pockethook  with 
the  locket  in  it  was  missing.  It  was  after- 
wards found  where  defendant  told  the  police 
officer  be  had  left  his  clothes  ttiat  morn- 
ing. The  state  asked  the  witness,  after  she 
had  testified  that  she  had  a  pockethook  on 
the  dresser  in  her  room  with  some  money 
and  the  lo<^et  in  It  what  she  missed  from  her 
room  that  morning.  The  defendant  objected 
to  the  question.  The  court  overruled  the 
objection,  and  permitted  the  witness  to  an- 
swer: .  "When  I  left  my  room,  there  was  a 
pockethook  with  a  locket  and  $10  in  money 
in  it,  and  when  I  returned  the  podcetbook, 
money,  and  locket  were  missing.  Defendant 
objected  to  this  answer,  and  moved  to  ex- 
clude it,  which  was  overruled,  to  which  ac- 
tion the  defendant  excepted.  When  the  de- 
fendant as  a  witness  was  being  examined, 
the  solicitor  asked  him  on  cross-examination 
if  be  did  not  write  a  certain  letter,  then 
shown  him,  to  his  mother.  The  defendant 
objected  to  this  question,  hnt  the  court  over- 
ruled the  objection,  and  instructed  tbe  wit- 
ness to  answer,  and  the  defendant  excepted. 
The  witness  admitted  writing  the  letter,  and 
the  solicitor  offered  In  evidence  a  portion 
of  the  letter,  which  is  In  words  and  figures 
as  follows:  "Montgomery,  Ala.,  October  25, 
'05.  My  Dear  Mother:  I  learned  to-day 
that  I  was  indicted,  and  now  I  know  that 
they  Intend  to  railroad  me  to  the  peniten- 
tiary, if  they  can ;  but  they  won't  for  I  am 
going  out  of  this  jail,  dead  or  alive,  if  I 
have  to  kill  somebody  to  do  it  If  I  get  away 
safe,  I'm  going  to  South  America,  and  I 
will  write  you  when  I  get  there.  If  I  had 
anybody  here  to  get  me  a  file.  I  could  get 
out  of  here  at  night,  and  no  one  would  know 
it;  but  I  don't  know  any  one  here,  so  cant 
get  one.  So  I  will  have  to  take  my  only 
chance  and  fight  for  it"  Defendant  object- 
ed to  the  Introduction  of  the  letter.  Tbe 
court  overruled  the  objection,  and  permitted 
the  letter  to  go  to  the  jury.  The  defendant 
was  convicted,  and  sentenced  to  a  term  of 
two  years  In  the  penitentiary. 

TYSON,  J.  The  taking  of  the  locket  and 
mon^  constltnted  the  Fame  transaction.  It 
was  tberefore  competent  to  prove  tbe  taking 
of  both,  altboi^b  only  the  larceny  of  tbe 
locket  vras  charged  In  tbe  indictment  Ray  v. 
States  126  Ala.  9,  28  South.  684. 

That  portion  of  tbe  letter  written  by  the 
defendant  admitted  In  evidence,  afforded  aa 
Inference  for  tbe  jury  that  It  was  Inspired 
a  consdonsnesB  of  guilt  There  was  no  error 
Uk  the  ruling  of  the  court  m  tbla  point 

Affirmed. 

r 

WEAELET,  C.  X,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concnr. 


Digitized  by 


Google 


Ala.) 


COMMISSIONEBS*  COURT  v.  BTATB. 


463 


OOMSnSSIONERS*  COUBT  OF  CHILTON 
OOUNTT  T.  STATE  ex  rel.  SOUTHERN 
RT.  CO. 

(Sapremc  Court  of  Alabama.  Jane  6,  1906.) 

L  Appkai.— Reoobd— Bnx  or  ExCEpnoNa— 
Pludino — Motion  to  Stbikb. 

A  motion  to  strike  a  demarrer  to  the  peti- 
thm  from  tbe  filM,  not  being  a  pleadins  in  the 
case  nor  a  part  of  the  record  on  appeal,  could 
only  be  Inoorporated  thsrein  bj  a  biu  of  excep- 

tiOD& 

Z  Bams. 

Where  a  daniirrer  waa  atncken  from  the 
files  OD  moti(»i,  it  was  no'  longer  a  record  of  the 
trial  court,  and  coold  only  be  brought  Into 
the  record  on  appeal  by  bill  of  exceptions. 
3.  JuDOMBira— PuuDxnes  to  Sustaih— Ds- 

PECTITX  FnlTION. 

Where  a  petition  for  mandamos  was  fatally 
defective,  it  was  error  for  the  conrt,  on  the 
striking  of  a  demurrer  thereto  from  the  files,  to 
alter  an  order  granting  the  relief  prayed. 

[Ed.  Note.— Fo  cases  Id  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  ||  84r47.] 

4  UARDAHns— Natube  of  Wbtt— ScoPi!  or 
Relikf  —  COUItTT  COUHISSIOnSBB— Aixow- 
ANCE  or  Cl-AIlIS. 

Where  a  claim  against  a  county  was  proper- 
ly wified  and  presented  to  the  commiasioners* 
court  for  andit,  mandamus  waa  the  proper  reme- 
dr  to  compel  the  commiaslonen  to  act  on  the 
claim,  as  tbey  were  required  to  do  by  Code 
1886, 1 1416. 

[Ed.  Note^For  cases  in  point,  see  vci,  83, 
Cmt.  Dig.  Uandamus,  SS  211-216.] 

Sl  ConNTiss  —  Cuius  —  Coxxxonon— Rsani- 

0IE8. 

Where  a  claim  against  a  county  ia  disal- 
lowed by  the  commissioners'  court,  tbe  claim- 
int'e  remedy  is  by  actitm  at  law,  as  provided 
hr  Code  1896,  I  IS. 

&  Baue— Audit— DiSAixowANOc  —  Butbt  on 
Minutes. 

Where  a  claim  against  a  county  was  dis- 
allowed by  tbe  county  commissioners,  but  the 
tiaallowance  was  not  entered  on  the  minutes 
of  tbe  court,  the  action  of  tbe  commissioners 
was  ineffectual  as  an  audit  of  the  claim. 
7.  Sauc. 

A  claimant  against  a  county  filed  a  verified 
petition,  showliur  the  amount  of  its  claim,  etc., 
requesting  its  allowance,  or,  if  it  be  disallowed, 
that  an  order  of  disallowance  be  entered  on  the 
minutes.  The  commissioners'  court  thereupon 
entered  on  tbe  minutes  an  order  reciting  that  on 
eonslderatlon  of  dalmant's  petition,  on  a  date 
specified,  the  pourt  was  of  tbe  opinion  that 
petititmer  waa  not  entitled  to  the  r^ief  sought, 
ud  it  waa  therefore  ordered  and  adjudged  by 
tbe  court  that  the  petition  l>ej  and  was  there- 
by, denied.  Held,  that  such  order  amonnted  to  a 
Itfoper  audit  and  dlsallowanca  of  the  claim. 

&  APPKAZ/— GOCNTT  COlonSBIONBBS— GAPAOI- 
TT  OP  PABTIES. 

Where  an  appeal  by  the  commisuoners' 
eoart  was  taken  in  the  name  of  tbe  probate 
Judge  aoA  the  commlssiocera  in  their  official 
eapaci^,  the  fact  that  their  assignment  of  er- 
rors started  with  the  words,  "come  the  appel- 
lants," etc,  did  not  rmder  the  same  defective, 
u  diowing  that  the  cMDmlasIoners  assigned 
muT  in  their  Indlrldiial,  instead  of  rapresenta- 
tive,  capad^. 

Appeal  from  Glrcnlt  Oonrt;  OiUton  Coun- 
ty: A.  H.  Alston,  Judge. 

ICandamns  tv  llw  state,  on  tbe  relation  of 
the  Sonthern  Railway  Company,  against  the 
eommtsslonen*  conrt  of  Chilton  connty. 
i'rom  an  order  grantlns  the  writ,  eomml» 
MoDers  appeal.  Rerersed  and  lendered. 


This  was  a  petition  addressed  to  the  cir- 
cuit court  of  Chilton  county,  seeking  to  re* 
quire  the  judge  of  probate  of  Chtltun  county, 
as  chairman  of  the  commissioners*  court,  and 
tbe  commissioners'  court  of  said  county, 
to  pass  upon  and  allow  or  refuse  a  claim  pre- 
sented to  it  by  the  Southern  Railway  Com- 
pany for  a  sum  of  money  alleged  to  have 
been  overpaid  as  taxes  by  said  railroad.  It 
seems  from  the  facts  In  the  record  that  this 
claim  was  presented  to  the  predecess(»r8  of 
the  present  appellants,  and  rejected;  but  no 
minote  of  the  action  of  the  court  was  entered 
upon  the  minute  books,  and  the  claim  was 
lost  Afterwards  a  substantial  copy  of  the 
claim,  together  with  the  facts  relied  on  why 
It  should  be  paid,  duly  verified  by  aflQdavit, 
was  presented  to  the  present  appellants.  It 
seems  no  order  was  indorsed  upon  tbe  claim 
denying  It,  bat  the  following  order  lu  refer- 
ence to  the  daim  was  entered  upon  the  min- 
utes of  the  commlssionfflrs*  court:  "Upon 
consideration  of  the  petition  of  the  Soothem 
Railway  Company,  filed  by  A.  S.  Lyman, 
Its  agent  and  attorney,  on  the  28tb  day  of 
July,  1905,  It  Is  the  opinion  of  the  court  that 
the  petition  was  not  entitled  to  the  relief 
sought  In  said  petition.  It  is  therefore 
ordered  and  adjudged  by  the  court  that  the 
same  be,  and  is  hereby,  denied."  The  peti- 
tion sought  a  mandamus  to  compel  action  by 
the  commissioners'  court  to  properly  audit, 
and  eltiier  pass  or  deny,  said  claim.  There 
were  a  number  of  motions,  demurrers,  and 
other  pleadings,  not  necessary  to  be  here 
set  out,  as  they  were  not  properly  presented 
for  review  la  this  court  Mandamus  was 
awarded,  and  from  this  order  this  appeal  Is 
taken. 

Smith  &  MiddletOD.  for  appellant  Pettus, 
Jeffries  &  Pettns,  for  appellee. 

TT80N,  3.  It  appears  from  tiie  Judgment 
entry  that  respondents'  demmrrer  to  tbe  peti- 
tion was,  on  motion,  stricken  from  the  flies. 
This  moti<m,  while  appearing  In  the  tran- 
script as  a  part  of  tbe  record  of  the  trial 
court,  is  not  incorporated  in  the  bill  of  ex- 
ceptions. It  was  not  a  pleading  in  the  cause 
(Meyer  t.  Block,  139  Ala.  174.  36  South.  705), 
and  therefon  not  properly  a  part  of  the  rec- 
ord of  the  conrt  below,  and  cannot  be  looked 
to  or  considered  by  ns  for  the  pnrpwe  of 
determining  whether  properly  or  Improperly 
granted.  Jones  t.  Anniston.  138  Ala.  199,  36 
South,  112,  and  cases  there  cited.  Speaking 
to  this  point  It  was  said  In  Randall  Wads- 
worth,  ISO  Ala.  638,  81  South.  555:  'The 
second  assignment  is  based  on  the  ruling  of 
tbe  conrt  on  moticm  to  strike  certain  plead- 
ings. Bollngs  on  motions  to  strike  can  be 
presented  tor  nrlew  on  appeal  only  by  bill 
of  exceptions.  ,  Motions  of  this  charactw  are 
usually  oral,  and  form  no  part  of  the  record 
as  pleadings  proper,  and,  alttaoogh  reduced 
to  writing  and  copied  into  the  record,  cannot 
Iw  considered  as  forming  any  part  of  the  pro- 
ceedings conitltatlng  the  record  proper  in  tti* 
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court  below."  In  Spraggliui  T.  State,  130  Ala. 
102,  36  Bouth,  1000,  it  also  said:  "Pleadings 
and  tlie  mllngs  thereon  should  be  shown  by 
the  record,  and,  when  a  motion  to  strike 
pleadings  Is  ruled  on,  a  blU'of  exceptions  Is 
proper  to  show  the  motion  and  that  an  ex* 
ception  was  reserved  to  the  ruling;  bnt  at 
the  same  time  the  record  proper  should  show 
that  a  Judgment  was  rendered  by  the  court" 
In  Forbes  t.  Rogers  (Ala.)  38  South.  643,  this 
language  Is  used:  "The  action  of  the  trial 
judge  in  striking  pleas  will  not  be  reviewed 
by  this  court,  when  the  bill  of  exertions 
fails  to  set  out  the  motion.**  Quotations 
from  other  cases  might  be  Indulged  in,  but 
these  will  suffice.  See,  also,  Lynn  t.  Bean, 
141  Ala.  23d,  87  South.  SIS;  Hooper  t.  State. 
141  Ala.  Ill,  87  South.  662.  Furthermore, 
after  the  demurrer  was  stricken  from  the 
flies.  It  was  no  longer  a  part  of  the  record 
of  the  court  below,  and  could  only  be  brought 
back  Into  the  record  by  being  Incorporated  in 
tiie  bill  of  exceptions;  and,  although  In  the 
transcript  as  a  part  of  the  record  of  that 
court,  It  Is  Improperly  there  for  our  consider- 
ation on  this  appeal.  Mulier  v.  Ocalla  F.  & 
M.  Works  (Fla.)  S8  South.  64;  Elliott  on  Ap- 
pellate Pro.  I  816;  3  Ency.  PI.  Pr.  pp.  400, 
401.  So,  then,  we  have  not  the  demurrer  on 
the  motion  before  us  npon  Which  the  trial 
Judge  acted.  His  ruling  on  the  motion  Is 
therefore  not  revlsable. 

After  the  demurrer  was  stricken  and  the 
declination  of  respondents  to  plead  further, 
npon  motion  of  relator  its  petition  for  the 
writ  of  mandamns  was  granted,  and  the  writ 
awarded.  We  apprehend  that  it  will  not  be 
gainsaid  that  this  was  errw,  if  upon  the 
facts  alleged  in  the  petition  It  appears  that 
the  relief  should  not  have  been  granted.*  In 
this  respect,  If  the  facts  allied  do  not 
authorize  the  award  of  the  writ,  there  can  be 
no  difference  from  a  case  where  the  com- 
plaint falls  to  state  a  substantial  cause  of 
action.  In  such  cases  It  is  the  established 
role  of  this  conrt,  whether  a  defense  be  Inter- 
posed or  not,  to  annul  the  judgment  for  want 
of  jurisdiction.  In  other  words,  such  a  com- 
plaint will  not  support  a  judgment  Trott 
T.  Birmingham  By.  Light  &  P.  Co.  (Ala.)  89 
South.  716;  LInam  t.  Jones,  134  Ala.  570, 
670,  33  South.  343,  and  cases  there  collected. 
It  is  entirely  clear  that  the  relator's  right  to 
the  writ  sought  is,  and  must  be,  predicated 
upon  the  fact  that  the  respondenbi,  who  com- 
pose the  court  of  count?  commissitmars  of 
Obilton  county,  as  snch  officers,  have  refused 
to  audit  the  claim  presented  to  that  tribunal 
as  required  by  section  1416  of  the  Code  of 
1896.  Clearly  a  writ  cannot  be  obtained  Cor 
the  purpose  of  collecting  the  claim,  whether 
audited  or  not  If  the  claim  was  propwly 
verified  and  presented,  and  the  court  refused 
to  audit  It — ^ttiat  Is,  refused  to  allow  or  dis- 
allow It — then  mandamns  to  compel  It  to 
audit  it  la  clebrly  the  remedy.  Scarbrough 
T.  WatBOO,  140  Ala.  849.  87  South.  281.  But, 
it  the  court  audit  the  claim  by  disallowing  it, 


the  remedy  Is  by  an  action  at  law  against 
the  county.  Section  18.  Code  1893;  Scar- 
brough V.  Watson,  supra.  It  appears  twm 
the  averments  of  the  petition  that  the  claim 
was  presented  to  the  respondents*  predeces- 
sors In  office,  and  that  It  was  disallowed  by 
the  court,  which  disallowance  was  indorsed 
upon  It,  bnt  not  entered  upon  the  minutes 
of  the  court  Upon  the  authority  of  Cren- 
shaw Co.  T.  Sikes,  113  Ala.  626,  21  South. 
135,  this  action  of  the  conunlssloners*  court 
was  whcflly  Ineffectual  as  an  audit  of  the 
claim  under  the  statute,  and  amounted  to  no 
action  by  that  court  upon  the  claim. 

On  the  28th  day  of  July.  1906,  this  relator 
flled  in  the  commissioners'  court  its  verified 
petition,  showing  the  amount  of  its  claim 
and  the  facts  out  of  which  the  supposed  lia- 
bility of  the  county  arose,  as  fully,  and  per- 
haps more  so,  as  did  the  claim  originally 
presented,  asking  that  court,  among  other 
things,  to  consider  the  claim,  allow  it,  with 
accrued  interest  or,  if  disallowed,  to  cause 
an  order  showing  the  disallowance  to  be 
entered  upon  Its  minutes.  In  response  there- 
to the  court  entered  upon  the  minute  the 
following  order,  to  wit:  "Upon  considera- 
tion of  the  petition  of  the  Southern  Railway 
Company,  flled  by  E.  S.  Lyman,  Ite  agent 
and  attorney,  on  the  28th  day  of  July,  1905^ 
it  Is  the  opinion  of  the  court  that  the  peti- 
tions Is  not  entitled  to  the  relief  sought  In 
said  petition.  It  is  therefore  ordered  and  ad- 
Judged  by  the  court  that  the  same  be,  and  to 
hereby,  denied."  It  seems  to  us  so  obvious 
that  this  order  of  the  court  was  a  disallow- 
ance of  the  claim  that  It  needs  no  further 
comment  It  cannot  by  any  sort  of  con- 
structlon  be  limited  tn  its  effect  and  opera- 
tion as  a  denial  merely  of  the  other  prayer 
contained  in  the  petition.  It  Is  an  nnqualt- 
fled  denial  of  all  the  relief  sought  by  the 
petitioner,  and  was  therefore  «c  necessitate 
a  disallowance  of  the  claim  presoited  in  and 
by  it  for  audit 

What  we  have  said  Is  conclusive  against 
the  right  of  the  relator  to  the  relief  It  seeks; 
but  It  may  not  be  amiss,  before  concluding^ 
to  call  attention  to  the  tact  that  the  aver* 
ments  of  the  petition  do  not  show  that  the 
taxes  paid  by  it  to  the  county,  made  the 
basis  of  the  claim  presented,  were  paid  under 
legal  compulsion.  Sou.  By.  Co.  v.  Mayor  and 
Aldermen  of  Florence,  141  Ala.  493,  37  South. 
844.  However,  we  need  not  and  do  not  put 
the  decision  on  this  point 

The  point  Is  made  by  the  appellee  that 
the  assignments  of  error  are  by  the  appd- 
lantB  as  Individuals.  It  Is  conceded  that  the 
appeal  was  proporly  taken  In  llie  name  of 
the  probate  Jud^  and  commlssionas  In  their 
official  capacity.  This  being  true,  the  re* 
spondents  as  officers  are  the  appellants,  and 
as  appellante  they  assifnt  the  errors;  the  lan- 
guage employed  being.  '*Come  tiie  appd- 
lants."  eta  The  point  iBi  we  think,  too  tech- 
nical. 

The  Jndcmoit  aiwealed  from  will  be  re- 
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TeneO,  and  tme  will  be  here  raiderea  deny- 
ing And  dlsmlsalng  the  petition, 
Bevmed  andrend^ed. 

8IMFSON,  ANDERSON,  and  DEMSOIf. 
37-  concur. 


OOUMIBSIOMERS*  COURT  OF  CHILTON 
GOTTNTY  T.  STATE!  ex  reL  UOBIIA 
ft  O.  R.  GO. 
(Bapreme  Court       Alabama.    Jane  7,  1906.) 

Appeal  from  Clrcnit  Court  Cblltou  County; 
A  H.  Alston,  Judga 

**Not  officially  reported.'* 

Mandam<]8  by  the  state,  on  the  relation 
of  the  Mobile  A  Ohio  Railroad  Company, 
against  the  commiasloners'  court  of  GbUton 
county.  From  a  Judgment  granting  the  re- 
lief prayed,  reepondenta  appeaL  Beversed 
and  rendered. 

Smith  &  Middleton,  for  appellant  Pettaa, 

Jeffries  A  Pettus,  tor  appellee. 

SIMPSON,  J.  On  the  authority  of  the 
case  of  Commissioners'  Court  of  Chilton 
County  T.  State  of  Alabama  ei  rel.  So.  Ry. 
Oo.  (Ala.)  41  South.  463,  the  judgment  of  the 
coirt  In  this  case  is  reversed,  and  <me  will 
here  be  rendered  denying  and  dismissing  the 
petition. 

Revened  and  rmdered. 

WEAKLBY,  a  X,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


mnaBBIDOB  BROS.  et  al  t.  SWANN- 
ABRAM8  HAT  GO.  et  al. 
(Sopreme  Court  of  Alabama.   June  7,  1906.) 

OBSDnoBS'  Svn<— DiBGOTiBT  ow  AamiB— Pab- 
Tns— Natubb  of  Claius. 

Under  Code  1896.  fi  819,  providing  that  a 
Judgment  creditor,  or  a  creditor  without  lien 
or  judgment,  may  file  a  bill  for  the  discovery 
of  aaaets,  and  section  820,  authorizing  any  nmn- 
ber  of  creditors  to  join  as  oomplainanta  hi 
fnch  a  bill,  the  fact  that  the  claims  of  some 
of  complainants  contain  a  waiver  of  exemp- 
tions does  not  render  it  beyond  the  power  of 
the  conrt  to  grant  the  relief  prayed. 

Appeal  from  Chancery  Court,  Conecuh 
County;  W.  I*  Parks,  ChancellOT. 

"To  be  officially  reported." 

Action  by  the  Swann-Abrams  Hat  Com- 
pany and  others  against  Btheri^ie  Bros, 
and  others.  From  a  judgment  for  plaintUEa, 
defendants  appeal.  Affirmed. 

Hamilton  ft  Ommpton,  for  appellants. 
James  F.  Jones,  for  appellees, 

SIMPSON.  J.  The  bill  In  this  case  was 
filed  by  appellees  (complainants)  against  ap- 
pellants, allying  that  the  defendants  were 
indebted  to  conqilalnants  aevenilly.  In  va- 
rtons  amounts  accounts  and  notes,  some  of 
the  latter  containing  waiver  of  exemptions. 
The  bill  allies  that  the  defendants  bars 
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no  propertgr  subject  to  legal  process,  hot 
have  large  stuns  of  money  and  other  prop- 
erly, unknown  to  complainants,  vrhlch  they 
ars  concealing,  etc..  and  prays  for  the  as- 
oertainment  of  the  amount  due  each  of  said 
eomplalnants,  and  that  judgment  or  decrees 
be  rendered  for  the  amounts  so  found  to  be 
due,  and  that  defraidants  be  required,  under 
oath,  to  disclose  all  property,  real,  personal, 
and  mixed.  Including  choses  in  action,  owned 
by  them,  etc  The  appeal  Is  from  the  decree 
overruling  demurrers  and  the  motion  to  dis- 
miss for  want  of  equity. 

Section  819.  Co6b  of  1886,  provides  that  a 
judgment  creditor,  "or  a  creditor  without 
lien  or  judgment,"  may  file  a  bill  for  the  dls* 
covery  of  assets.  Section  820  authorizes  any 
number  of  creditors  to  join  as  complainants 
In  such  a  bill.  McKissack  v.  Voorhees,  Mul- 
ler  ft  Co.,  119  Ala.  lOl,  24  South.  528.  The 
bill  Is  mainly  for  the  discovery  of  assets, 
and  the  fact  that  some  of  the  claims  contain 
waiver  of  exemptions  does  not  render  the 
claims  so  incongruous  as  to  render  it  be- 
yond the  power  of  a  court  of  equity  to  grant 
the  relief  prayed,  as  the  court  can  so  mold 
the  decree'  as  to  meet  the  requirements  of  the 
law.  Similar  proceedings  under  these  stat- 
utes have  been  frequenUy  sustained  by  this 
court  M.  ft  Fla.  Ry.  v.  McKenzle,  85  Ala. 
646,  S  South.  322;  Sweetzer,  P.  ft  Co.  v. 
Buchanan,  94  Ala.  574.  10  South.  562 ;  Dreu- 
nen  r.  Ala.  Nat  Bank,  117  Ala.  320,  28 
South.  71;  Sorrell  v.  Vance,  102  Ala.  207, 
14  -South.  738;  Kinney  T.  Reeves  (Ala.)  89 
South.  29. 

The  decree  of  the  court  Is  affirmed. 

TYSON,  ANDBBSON,  and  DBNSON,  JJ., 
concur. 


SPIRA  at  al.  t.  STATB  et  al. 

(Supreme  Court  of  Alabama.   June  7,  190SJ 

Licenses  —  Gobxk)Utiohb  Patiho  Licehsb 
Tu— PBITIZ.EQX  Tax  on  GoRPoaATB  Fun- 

OHIBX. 

Under  Code  ISSe,  |  4122,  sobd.  7,  Im- 
posing a  license  tax  oo  breweriee,  and  sub- 
division 55,  imposing  a  privilege  tax  on  corpora- 
tiona,  but  providing  that  corporations  other- 
wise Bpeclflcally  required  to  pay  a  license  tax 
shall  not  be  required  to  pay  a  privily  tax. 
a  corporation  engaged  In  the  brewing  business 
and  paying  the  hrewers*  license  tax  is  never- 
theless liable  to  the  corporaticm  privilege  ta^ 

Aiipeal  tnm  (Aancery  Court,  Mobile 
County ;  Thoe.  H.  Smith,  Chancellor, 

"To  be  officially  reported." 

Acti<m  by  the  state  of  Alabama  and  otiiers 
against  A.  H.  Splra,  as  receiver,  and  others. 
Prom  a  Judgment  for  plalntifEs.  defmdauts 
appeal.  Affirmed. 

Stevens  ft  Lyons,  for  appellants.  R.  H.  ft 
N.  B.  Clarke  tor  appellees. 

SIMPSON.  J.  The  MobUe  Brewery,  an 
Alabama  corporation,  being  In  the  hands  of 
appelant  A.  H.  Spin*  as  recti  ver,  the  tax 
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commlssIoQer  of  Mobile  county,  presented  a 
bill  for  certain  license  taxes  claimed  to  be 
dne  by  said  corporation  to  the  state  and 
county,  and  commissions  and  fees  dne  the 
tax  commissioner,  and  the  appeal  Is  from  the 
decree  allowing  said  claim.  The  contention 
arises  on  the  construction  of  section  4122  of 
the  Code  of  1896,  and  particularly  s'lbdivl- 
Blons  7  and  5S.  The  appellant  claims  that, 
having  paid  the  license  tax  required  of  a 
brewer  under  Bnt>dlTlBlon  7,  the  corporation 
was  not  liable  to  pay  the  privilege  tax  re- 
quired by  subdivision  55,  because  that  sub- 
division makes  an  exception  In  favor  of  cor- 
porations "otherwise  specifically  required  to 
pay  a  license  tax";  and  he  places  some  stress 
upon  the  fact  that  the  npresslon  "llcoise 
tax"  to  used  in  the  exception,  and  the  expres- 
sion "privilege  tax"  In  the  requirement  of 
said  subdivision  55,  Us  contention  being  that 
said  corporation,  having  been  required  to  pay 
the  license  tax,  as  a  brewer,  cannot  be  re- 
quired to  pay  the  privilege  tax  reqnired  of  all 
corporations,  according  to  the  amount  of  their 
capital  stock. 

From  an  examination  of  the  various  stat- 
utes on  kindred  subjects,  we  do  not  think 
that  the  Legislature  had  in  mind  any  mark- 
ed distinction  between  a  license  tax  and  a 
privilege  tax,  but  it  seems  to  have  used  the 
terms  Interchangeably.  However  tbnt  may 
be.  It  to  clear  that  the  Interpretation  of  nb- 
dtrision  SS  to  that  corporations  were  to  pay 
a  priTilege  tax  proportioned  to  tbe  amqnut 
of  their  capital  stock,  and  not  according  to 
the  nature  of  the  bnsIneBS  in  which  they 
engaged,  and  Uiat  tax  was  for  the  privilege 
of  exercising  Qielr  corporate  franchise. 
When  the  Incorporators  have  takea  the  nec- 
essary ttepB,  and  paid  the  privily  tax  re- 
quired, tli^  have  slmp^  acquired  the  right 
to  act  In  their  corporate  capacity  In  the  state, 
and  stand  upon  an  equal  footing  with  Indlvld- 
aals  or  partnenMps  In  the  state,  with  the 
right  to  engage  In  any  lawful  bmlness  within 
their  charter  powers,  upon  the  iame  terms 
ag  Indlvid^iato  or  partnerships.  If  the  In- 
tention bad  been  to  exempt  a  corporation 
from  p^Ing  thto  prlTlIegB  tax,  on  account 
of  having  paid  the  license  tax  for  a  par- 
ticular line  of  business,  t2ie  language  used 
would  have  been  to  the  effect  that  a  corpora- 
tion engaging  in  a  particular  line  of  business 
requiring  a  license,  and  paying  the  llcaise 
required  for  that  line  of  business,  shall  not 
be  req<iired  to  pay  the  privilege  tax  herein 
required,  or  It  would  simply  rellere  all  cor- 
porations from  paying  any  license  tax  on  busi- 
ness or  occnpation,  which  would  be  contrary 
to  the  entire  spirit  of  our  laws,  tt  not  to 
ctmatltutional  proTtolona.  It  would  be  per- 
mitting a  corporation  to  ognge  in  a  business 
requiring  a  license^  on  terms  different  from 
those  allowed  to  Individuals,  and  It  wonld 
allow  a  corporation,  by  engaging  In  sane  line 
of  bnsinesB  requiring  a  small  llceose  tax,  to 
evade  entirely  the  requlremoita  of  the  law 


that  It  shall  pay  privilege  tax  in  proportion 
to  Its  capital)  stock. 

It  is  true,  as  remarked  by  the  counsel  for 
appellant;  that  this  last  consideration  should 
not  cause  the  court  to  place  a  wrong  con- 
struction on  the  law;  but  It  Is  a  considera- 
tion which  may  be  l«slUmately  looked  to  in 
arriving  at  a  proper  determination  aa  to  the 
l^slatlve  Intent  In  addition  to  all  this, 
tihe  lang^iage  of  the  exception,  "CSorporattons 
•  •  •  not  otherwise  specifically  required 
to  pay  a  license  tax,"  shows  clearly  that  the 
Intention  was  to  except  only  those  corpora- 
tions in  r^rd  to  which  there  was  some  par- 
ticular specific  provision  of  law,  fixing  the 
license  or  privilege  tax  to  t>e  paid  by  that  par- 
ticular corporation,  and  has  no  reference  at 
all  to  the  license  taxes  provided  by  the  gen- 
eral law  to  be  paid  by  all  persons  and  cor- 
irarations  who  engage  in  a  particular  line  of 
business.  Troy  Fertilizer  Oo.  v.  States  184 
Ala.  883,  82  South.  618. 

The  decree  of  the  court  to  affirmed. 

WBAKLBT,  a  J.,  and  TXSON  and  AN- 
DBBSON,  JJ.,  concur. 


SANDERS  T.  STATB. 
(Suprone  Court  oC  Alabama.  June  14,  1906.) 

1.  Cbiuinax    Law  —  Appeal  —  Bxcbptions, 
Bill  of— Tiue  or  Filing— RecokdBhtbiee. 

The  record  on  appeal  showed  that  on  July 
17th  an  adjourned  term  was  called,  to  continue 
till  the  criminal  cases  were  disposed  of ;  that 
Jurors  were  summoned  for  three  weeks ;  tliat 
seutence  was  impoeed  on  July  25th,  and  con- 
tained an  undated  entry  stating  that  defend- 
ant bad  ffiven  notice  of  appeal  and  Sled  his  bill 
of  exceptions  in  term  tim&  At  the  close  of  the 
bill  of  exceptions  was  a  statement,  signed  by 
the  judge,  that  the  bill  of  exc^jtions  was  signed 
on  August  4tb  and  within  the  time  allowed  by 
court.  Held,  that  In  view  of  Code  1896,  {  215, 
under  which  the  bill  of  exceptions  is  not  en- 
titled to  be  filed  until  signed,  it  suffidentiy  ap- 

geared  that  the  bill  of  exceptims  was  filed 
1  term  time. 

2.  Indictment— QuASHiwa — Constitdtioit  or 
Grand  Jdbt. 

That  more  than  21  names  were  drawn 
from  which  to  form  the  grand  Jury  Is  no  gronnd 
tor  quashing  the  indictment 

[Ed.  Note. — For  cases  In  pt^t,  see  voL  27. 
Ont,  I^.  Indictment  and  Information,  |  4SL] 

8.  RAFB— GrviDENOE— OOUPLAINT    BT  PBOSS- 
CUTBIX. 

In  a  prosecotitHi  for  rape,  evidence  that 
the  prosecutrix  had  told  her  foster  fatliw  what 
defendant  had  done  and  the  particulars  was  not 

competent. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent.  Dig.  Rape,  H  67-69.] 

4.  Saub. 

In  a  prosecution  for  rape,  a  qaesti<Hi  to 
prosecutrix  as  to  what  time  her  menses  came  on 
was  properly  excluded. 

B.  Cbihinaii  Law— Bvidekoe  —  Attempt  to 

SErXLB  PBOaxCUTIOR. 

In  a  prosecution  for  rape,  evidence  that 
defendant  had  o^ered  money  to  toe  foster  father 
Of  prosecutrix  to  stop  criminal  proceedings  was 
Incompetent. 
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&  BAFI— iNBTSUCnONS. 

In  a  prosecation  for  rape,  an  Instmctlon 
that,  if  the  private  parts  of  prosecutrix  were 
tofD  and  bleedinv,  this  waa  a  corroborative  fact, 
while  arguoimtatiTe,  was  not  erroneous. 
7.  Cbiuinai.   Law— iNBTBucnoNS— Applica- 

BIUTT  TO  EVIDKNCE. 

In  a  prosecution  for  rape  on  a  nwress,  re- 
quested instructions  that  the  known  coaracter, 
proclivities,  and  habits  as  to  chastity  of  females 
of  the  negro  race  in  general  might  De  consider- 
ed on  the  question  of  consent  were  properly 
refused  as  aigumentative  and  not  based  on 
uy  evidence  in  the  case. 

Appeal  from  Glrcalt  Coaxt,  Monroe  Oonn- 
ty ;  John  T.  Lackland,  Judge. 

"To  be  officially  reported.** 

John  Sanders  was  ooDvlcted  of  rape,  and 
appeals   Berersed  and  remanded. 

The  defendant  was  Indicted,  tried  and 
convicted  of  the  offense  of  rape,  alleged  to 
have  been  commlted  on  one  Yerda  Puryear. 
The  evidence  tended  to  show  that  the  rape 
fras  committed  In  the  morning  of  a  certain 
day;  that  defendant  came  into  the  house, 
where  prosecutrix,  another  woman,  and  some 
small  children  were,  and  after  sending  all 
of  them  out  on  one  pretext  or  another,  caught 
presecQtrix  around  the  waist,  carried  her  to 
the  bed.  and  forcibly  entered.  There  was  evl- 
deace  tending  to  show  consent  on  the  part 
of  prosecutrix.  On  examination  of  prosecu- 
trix, she  was  asked  If  she  told  any  one  what 
had  happened  to  her  soon  after  the  occor- 
renca  There  was  objection  by  defendant, 
which  was  overruled.  When  prosecutrix's 
foster  father  was  put  upon  the  stand,  the 
state  was  permitted,  over  the  objection  of  the 
defendant,  to  state  that  prosecutrix  told  him, 
Boon  Biter  it  was  alleged  the  offense  waa  com- 
mitted, what  defendant  had  done  to  her,  and 
the  particulars.  The  testimony  referred  to 
in  the  opinion  as  question  6  was  a  question 
propounded  to  the  prosecutrix  by  the  defend- 
ant on  cross-examination  as  to  what  time  her 
menses  or  monthly  flow  of  blood  came  upon 
her.  Objection  by  the  state  to  this  question 
waa  sustained  by  the  court.  The  other  facts 
Fufflciently  appear  from  the  opinion. 

At  the  request  of  the  solicitor  the  court 
gave  the  following  charge  for  the  state;  "If 
.vou  believe  that  Marlah  Puryear  made  an 
examination  of  the  private  parts  of  the  prose- 
cutrix, Terda  Puryear,  and  they  were  torn 
and  bleeding,  this  Is  a  corroborative  fact, 
which  yon  may  consider  with  the  testimony 
of  the  prosecutrix  and  the  other  testimony 
[q  the  case."  The  defendant  requested  the 
following  written  charges,  which  were  refused 
by  the  court :  Charge  11 :  "The  court  char- 
gei  the  Jury  that  In  arriving  at  your  verdict 
In  this  case,  as  men  of  experience  and  affairs, 
tbe  law  permits  you  to  draw  upon  and  rely 
npm  your  common  knowledge  and  observa- 
tion of  the  habits  and  characteristics  and 
natural  proclivities- of  the  colored  race  as  a 
race,  as  bearing  on  the  question  of  the  prob- 
able consent  of  the  woman  to  the  act  of 
Intercourse;*'  Charge  IS:  "The  court  char- 
ses  the  jiif7  that  matters  within  tbe  common 


knowledge  of  the  Jury  may  be  considered  bj 
them  In  arriving  at  tiielr  verdict;  and  U 
it  Is  within  their  knowledge,  as  members  of 
the  community  at  large,  that  the  race  to 
which  the  prosecutrix  belongs  are  of  loose 
habits  of  virtue,  then  you  may  consider  this 
as  bearing  upon  Ihe  question  of  consent  of 
the  female  to  the  act  of  sexual  Intercourse 
charged."  Charge  14:  "The  conrt  char- 
ges the  Jury  that  yon  may  consider  tbe  known 
habits  and  characteristics  of  the  race  of  peo- 
ple to  which  this  prosecutrix  belongs  hi  de- 
termining whether  or  not  she  consented  to 
the  Intercourse  with  the  defendant  in  this 
case."  Charge  16:  "The  conrt  charges  the 
Jnty  that  yon  may  consider  facts  within  your 
common  knowledge  relative  to  ttie  natnral 
habits  and  general  cnstoms  of  the  race  to 
whldi  the  prosecutrix  belongs  as  of  eviden- 
tial value  on  the  question  of  her  consent  to 
the  alleged  fnterconree  vf^th  this  defaidanf 
Charge  12:  "Tbe  conrt  charges  tbe  Jury 
that  in  yonr  dellberattons  on  this  case  you 
are  at  liberty,  as  reasonable  men  of  experi- 
ence, in  determining  whether  or  not  the  wo- 
man consoited  to  the  act  of  intercourse  al- 
leged, to  consider  the  proclivitlee,  habits,  and 
characteristics  of  tbe  race  to  which  she  be- 
longs. 

McCorvey  &  Hare  and  J.  N.  Miller,  for 
appellant  Mossey  Wilson,  Atty.  Gen.,  for 
the  Stat&  , 

SIMPSON,  J.  The  defendant  In  this  case 
was  found  guilty  of  the  offense  of  rape,  and 
sentenced  to  be  Imprisoned  In  the  peniten- 
tiary for  10  years.  The  record  shows  that 
the  adjourned  term  of  the  court  was  called 
to  meet  on  July  17th,  and  to  continue  un- 
til the  criminal  cases  on  the  docket  were 
disposed  of;  that  Jurors  were  ordered  to  be 
summoned  for  three  weeks;  that  this  case 
was  tried  on  July  22d;  and  that  the  defend- 
ant was  sentenced  on  July  25th.  Just  after 
the  minute  of  sentence,  there  Is  an  entry, 
not  dated,  stating  that,  "tbe  defendant  hav- 
ing given  notice  of  appeal,  and  having  filed 
his  bill  of  exceptions  In  term  time,  the  exe- 
cution of  this  sentence  is  hereby  suspended," 
etc.  At  tbe  close  of  the  bill  of  exceptions 
are  these  words:  "The  foregoing  bill  of 
exceptions  Is  now  signed  by  me,  J.  T.  Lack- 
land, Judge  of  tbe  circuit  court  of  Monroe 
county,  Alabama,  and  Is  now  dated  by  me 
the  4th  day  of  August,  1005,  tbe  same  being 
within  the  time  allowed  by  the  order  of  tbe 
court  for  tbe  signing  of  the  said  bill  of 
exceptions."  The  4th  day  of  August  would 
be  Friday  of  the  third  week  of  said  court 
While  the  record  should  be  more  explicit 
yet  we  think  it  sufficiently  appears  that  the 
bill  of  exceptions  was  signed  during  the 
term.  *  The  record  states  positively  that  the 
bill  of  exceptions  waa  filed  In  term  time.  It 
could  not  become  a  part  of  the  record  and  be 
entitled  to  be  filed  until  after  It  was  signed. 
Code,  ISOR.  S  615. 

The  motion  to  quash  the  Indictment;  oe> 
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cause  more  than  21  names  were  drawn  from 
which  to  form  the  grand  jury,  was  properly 
OTffirmled.  Bosem  v.  State  (Ala.)  40  South. 
672. 

There  waa  vma  In  allowtaig  proof  of  the 
partlcalar  statanoit  of  the  pioaecutriz  to  bar 
adopted  father,  Puryear. 

The  objection  to  tlie  qoeatlon  marked  6 
waa  properly  snstalned.  In  the  form  In 
whldi  the  qaestlim  was  framed.  It  does  not 
show  that  It  was  material.  It  should  have 
teea  confined  to  the  condition  of  tiie  wit- 
ness at  the  time  the  complaint  waa  made. 

The  court  erred  In  allowing  the  witness. 
Bandy  Putyear,  to  testify,  against  the  objec- 
tion of  the  defaidant,  that  ttie  defendant  had 
offered  to  bribe  him  to  "sqnash"  the  proceed- 
ings. Said  Puryear  waa  not  merely  a  wit- 
ness, but,  being  the  father  by  adoption  of  the 
prosecutrix,  this  was  not  analogous  to  the 
cases  where  eflbrts  were  made  to  bribe  wit- 
nesses, but  was  an  Effort  to  compromise  the 
cas&  The  decisions  of  this  state  are  uni- 
form to  llie  effect  ttiat  efforts  to  oompnunlse 
cannot  be  proved  as  admissions  against  the 
party  making  them.  It  is  true  that  these 
decisions  have  been  In  civil  cases,  and  in  one 
ixMtance  In  a  quasi  criminal  ease  of  bastardy. 
Martin  v.  State.  62  Ala.  118.  But  In  a  crimi- 
nal case  this  court,  speaking  through  Brickell, 
O.  J.,  a^^les  the  same  reasonluK  and  gives 
cogent  reasons  why  courts  should  be  car^l 
about  admltttaig  swdi  teBtlm<my.  Wilson  v. 
State,  78  Ala.  527.  It  ia  true  that  there  Is 
no  authority  of  law  for  compromising  a 
felmy,  yet  it  is  a  fact  that  less  penalties  are 
•omethnea  agreed  upon  between  the  prosecu- 
tor and  the  defendant,  and,  however  that 
may  be,  an  effort  to  compromise  la  not  an  ad^ 
mission  of'guilt  "The  true  reason  for  ex* 
dudlng  an  offer  of  compromise  la  that  It  does 
not  ordinarily  proceed  from  and  imply  a  be- 
lief that  the  adversary's  claim  la  well  found- 
ed, but  rather  a  b^lef  that  the  further  prose- 
cution of  that  dalm,  whether  -well  founded 
or  not,  would  in  any  event  cause  audi  annc^- 
ance  as  Is  preferably  avoided  by  the  pay- 
ment of  the  sum  offered.  In  short  the  offer 
Implies  merdy  a  desire  for  peace,  not  a  con- 
oeadon  of  wrong  done."  2  WIgmore  on  Evi- 
dence, p.  1281,  I  1061c.  While  there  are  de- 
ctsions  to  the  ccmtrary  In  other  states,  yet 
tlie  reason  of  the  law,  as  expressed  by  our 
own  court  and  the  eminent  text-writer  Just 
quoted,  commends  itself  to  onr  Judgment 

While  charge  1,  given  by  the  court  at  the 
request  of  the  solicitor,  might  have  been  re- 
fused, as  argumentative,  yet  the  court  can- 
not be  placed  In  error  for  giving  It  Earr  v. 
State,  106  Ala.  1,  17  Sonth.  S2S. 

Gbargea  11,  12,  18, 14.  and  15.  requested  by 
the  defendant,  were  properly  refused,  as  they 
were  argumentative,  and  not  based  on  any 
evidence  before  the  court 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices 
concuc 


oiTZ  or  UOBUJO  t.  FOWUDB  et  al. 
(Supreme  Court  of  Alabama.  June  B,  1008.) 

1.  Dbdioation— AccBPTAH0»-OmaiAi.  Acra 

—Public  Cseb. 

Acceptance  of  a  dedication  may  either  be 
by  forma!  action  of  the  municipal  or  other  aa- 
thoritiea  or  n^  be  Inferred  by  long  public  use. 

[Eld.  MotSd — ^For  caaes  in  point,  ee«  voL  Ifi^ 
GenL  Dig.  Dedication,      70,  73-76.] 

2:  Sami— Plattimo  IiAnn. 

Tbe  plattiog  of  land  by  the  owner,  and 
dividing  it  off  by  streets  and  avenues,  and  sell- 
ing lots  with  reference  to  a  map  showing  the 
streets,  is  a  complete  dedication  of  the  streets 
thereon  disclosed. 

[Ed.  Note. — ^For  cases  In  point  see  voL  li^ 
Cent.  Dig.  Dedication,  H  34-47.] 

8.  Saub— Evidence  of  Dedioatioi*. 

The  fact  that  a  street  appears  on  the  map 
wblch  is  referred  to  in  some  of  several  deeds  to 
lands  in  the  vicinity  la  not  equivalent  to  a  dedi- 
cation. 

[Bd.  Note.^ — ^For  cases  in  point  see  voU  15, 
Cent.  Dig.  Dedication,  SS  87,  85.] 

4.  SAMfc—PaEscniPTioN— Evidence. 

Mere  testimony  tliat  certain  land  formed 
a  part  of  a  street  before  it  was  fenced  in  was 
not  sufficient  to  show  that  It  was  used  for  euch 
length  of  time  as  to  become  a  pabllc  highway. 

[Ed.  Note. — ^For  cases  in  point  see  yti,  IS, 
Oent  D^.  Dedication,  1 8S.] 

6.  Sahb— Necessitt  ow  Acckptahck. 

A  dedication  moat  be  accepted  in  order  to 
become  irrevocable. 

[EM.  Note. — ^For  cases  in  point  see  vot  15, 
Cent.  Dig.  Dedication,  fi  64.] 

6.  pLEADino— Oenebal  Dehiai;. 

In  a  suit  to  enjoin  the  obstruction  of  a. 
street  a  general  denial  of  auctions  that  the  i 
land  was  dedicated  to  a  public  use  at  a  certain 
time,  and  tliat  pursuant  to  the  dedication  it  was 
opened  as  a  street  and  used  by  tbe  pablic,  was 
Buffident  to  put  tiw  truth  of  the  ailesationa  in 
Issue. 

Appeal  from  Chancery  Court,  Mobile  Cknui- 
ty;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Action  by  the  city  of  Mobile  against  Bllse 
M.  Fowler,  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

This  was  a  bill  filed  by  the  city  of  Mobile 
to  enjoin  respondents  from  obstructing  the 
western  end  of  Georgia  avenne  and  to  require 
them  to  immediately  remove  any  obstruc- 
tions therein  placed.  The  second  paragraph 
of  the  bill  alleges  that  one  Sage  O.  Butler 
in  1845, '  being  then  tbe  owner  of  the  land 
covered  by  said  avenue,  by  deed  dedicated 
the  said  avenue  as  a  street  60  feet  wide,  ex- 
tending from  Dauphin  street  to  Old  Shell 
Road.  Here  follows  a  description  of  several 
deeds  made  by  Butlffl*  to  various  partie& 
These  deeds  contain  the  following  stipulation: 
"Also  the  right  title,  and  interest  being  one 
undivided  half  of,  in,  and  to  the  street  ad- 
joining said  lands  and  known  and  called 
Georgia  avenne;  that  is  to  say,  so  much 
of  said  street  as  adjoins  the  laod  hereby 
conveyed  on  the  side  of  Dauphin  street  said 
avenue  being  60  feet  wide  and  extending 
back  from  Dauphin  street  northwardly  670 
feet  together  with  tbe  right  of  compensa- 
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tloii  for  the  said  avenue  from  tbe  corpora- 
tion of  Mobile,  with  the  condition  and  stipu- 
lation that  the  said  avenue  shall  be  liept  opoi 
BB  a  pnbllc  street"  The  third  allegation 
of  tbe  btU  la  that  pnrsnant  to  aald  dedication 
tbe  aaid  Georgia  avenne  was  opened  bh  a 
street  60  feet  wide  from  Dauphin  street  to 
said  old  Shell  Road,  and  remained  In  use  by 
tbe  public  as  such  for  a  considerable  period 
of  time.  In  tbe  answer  the  respondents 
altered  a  general  denial  of  tbe.  truth  of 
the  allegation  of  the  second  and  third  para- 
graphs of  the  bill.  Tbe  other  facts  suffl- 
dently  appear  In  the  opinion.  There  was 
lodgment  denying  relief,  and  the  plaintiff 
appeals. 

D.  B.  Boone  and  R.  W.  Stouts,  for  appel- 
lant E^ln  &  HcAIeer  and  W.  X  Tonng, 
for  appellees. 

AMDBB80N.  J.  Tbe  bill  In  this  case  can 
only  be  maintained  iQ>on  the  theory  that  tbe 
respondents  are  wrongfully  closing  or  ob- 
ptractlng  complainant's  highway.  Tbe  ques- 
tion therefore  arises:  Was  the  strip  in  con- 
troversy a  public  highway,  or  a  part  thereof, 
when  inclosed  by  the  respondents?  In  order 
for  the  complainant  to  obtain  relief,  It  is  in- 
cumbent upon  It  to  show  that  there  was  a 
dedication  of  this  strip  by  the  owner  and 
an  occupation.  Acceptance  of  tbe  dedication 
may  be  either  by  a  formal  acceptance  by  the 
municipal  or  other  authorities  or  may  be 
inferred  by  long  public  use.  So,  too,  would 
tbe  platting  of  land  by  the  owner,  and  dlvld- 
iDg  [t  off  by  streets  and  avennea,  and  selling 
lots  with  reference  to  a  map  defining  and  de- 
lineating tbe  streets,  amount  to  a  complete 
dedication  of  the  streets  thereupon  disclosed. 
Reed  t.  Birmingham,  92  Ala.  839,  9  South. 
ItSl;  Bvana  v.  Savannah  ft  Western  R.  R. 
Co„  90  Ala.  64,  7  South.  768. 

There  Is  no  evidence  In  thla  case  of  a  form- 
al dedication  and  acceptance  of  the  street 
in  controversy.  Nor  was  the  fact  that  Geor- 
gia avenue  appeared  on  a  map  which  waa 
referred  to  In  two  of  the  deeds  equivalent 
to  a  dedication.  On  the  other  hand,  every 
conveyance  introduced  In  evidence  which 
mentions  a  map  negatives  the  Idea  that  thia 
land  was  a  part  of  a  public  street  or  that 
any  lands  were  conveyed  upon  the  strength 
of  being  bounded  by  a  public  street  or  avenue 
or  a  part  thereof.  The  witness  Gazzam 
testified:  "My  father  dedicated  Georgia 
avenue  as  thirty  feet"  This  was  not  suffi- 
cient to  show  a  dedication  and  acceptance 
of  the  land  In  controversy.  Nor  does  tbe 
fact  that  this  land  formed  a  part  of  the 
Btreet  before  Kimball  fenced  it  In  show  that 
It  was  used  by  tbe  public  a  sufficient  length 
of  time  to  become  a  public  highway  (McDade 
T.  State,  95  Ala.  28,  11  South.  876),  or  that  It 
was  so  ased  by  the  public  as  to  amount  to  an 
acceptance  of  the  dedication,  If  one  was 
made.  There  may  be  express  or  Implied  dedi- 
cations, bnt  In  dtber  event  tlur*  mnat  ba  an 


acceptance,  In  order  to  make  the  dedication 
complete  and  Irrevocable. 

There  Is  some  evidence  that  the  avenue  was 
wider  than  it  now  is;  but  there  Is  no  evi- 
dence to  show  that  this  particular  part  or 
the  other  part  even,  was  used  and  kept  up 
as  a  public  highway,  and  for  angbt  we  know. 
It  was  a  private  way  when  fenced  in  by  tbe 
respondents  and  by  Kimball.  It  may  be  that 
there  Is  a  public  highway  now  being  kept 
up  by  the  public,  known  as  "Georgia  Ave- 
nue" ;  but  there  la  no  proof  that  the  part  in 
dispute,  though  Included  within  the  60  feet 
intended  to  be  dedicated,  was  accepted  or 
used  as  a  part  of  a  public  highway.  "It 
does  not  necessarily  follow,  because  a  part 
of  the  offer  has  been  accepted,  that  the  whole 
has  been.  If  It  Is  evldrat  that  only  a  part 
of  tbe  land  dedicated  Is  needed,  or  Is  of 
value  to  it  the  acceptance  will  be  held  to 
extend  only  to  the  part  Improved  or  occupied 
by  the  public,  and  wlilcto  has  been  clearly 
recognized  as  a  public  highway."  9  Am.  Se 
Eng.  Ency.  Law,  60;  Alton  v.  Meenwenberg, 
108  Mich.  629,  66  N.  W.  571.  There  Is  no 
evidence  that  the  strip  In  question  was  ever 
accepted,  or  that  Georgia  avenue  bad  ever 
been  used  as  a  public  highway,  befwe  this 
strip  was  detached. 

The  appellant  contends  that  tbe  general  de- 
nial of  paragraphs  2  and  3  of  the  bill  Is  in- 
sufficient to  raise  an  Issue,  and  that  the 
facts  therein  averred  should  be  considered  as 
admitted.  We  do  not  understand  that  the 
charges  made  in  said  paragraphs  are  prima 
facie  within  the  knowledge  of  respondents. 
Moog  V.  Barrow,  101  Ala.  209, 18  South.  665 ; 
Smille  V.  Sller's  Adm'r,  35  Ala.  88;  Grady 
V.  Robinson,  28  Ala.  289.  If  Georgia  avenue 
was  opened  as  a  street  60  feet  wide  and 
used  by  tbe  public,  It  was  as  easy  for  com- 
plainant to  prove  tbe  fact  as  It  was  for 
the  respondents  to  negative  the  charge,  and  a 
general  denial  was  snfflclent  to  require  proof 
of  tbe  averment 

"Tbe  decree  of  tbe  chancellor  la  affirmed. 

TYSON,  SIMPSON,  and  DBNSON,  JX, 

concur. 


WESTERN  UNION  TELEORAFH  Oa  T. 
DICaCBNS. 

(Supreme  Court  of  Alabama.  June  6,  1900.) 

1.  TBESPABS— PI.KADTNO— COUFLAIKT. 

A  count  of  the  complaint  alleging  that  a 

treepBss  was  committed  on  the  property  of  plain- 
tiff, "a  dMtcriptlon  of  which  is  hereto  attached, 
marked  'Exhinit  A,'  and  made  a  part  hereof, 
that  portion  of  tbe  same  which  lies  adjacent  to 
the  roadbed  of  the  S.  Railroad  Company,"  was 
not  demtirrahle  on  the  ground  that  it  did  not 
sufficiently  describe  the  premises. 

[Ed.  Note. — For  cases  In  point  SM  vol.  46, 
Cent.  Dig.  Trespass,  S  82.1 

2.  Same— Plea— JnsTincATiOR. 

In  an  action  against  a  telegraph  eompaoy 
for  trespass  on  land  adjacent  to  the  roadbed  of 
a  certain  railroad,  a  plea  that  betwe  tlw  bap- 
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pealng  of  the  matters  alleged  defendant  had  per- 
mission to  enter  on  and  construct  its  telegraph 
Uoea  acTfMB  the  lands  described  in  the  complaint, 
aacb  permissioa  having  been  granted  by  the  rail- 
way company,  which  was  duly  authorizecl  to 
give  such  permlBsion,  did  not  anow  a  Justifica- 
tion. 

8.  Sahb  —  Puu-Dina  MmoAXiNG  GiBcmc- 

STAHCES. 

Facts  which  do  not  jnatify  a  trespaaa  on 
land,  bat  merely  go  in  mitiganon  of  damages, 
need  not  be  specially  pleaded. 
4.  Same— ExEUPLABT  Damages. 

Where  a  trespass  on  land  is  attended  with 
aggravating  circnmstances  of  wantonness  or 
mwice,  exemplary  damages  may  be  swarded. 

rEd.  Note. — ^For  caseB  In  point,  ae*  vol.  46, 
Cent  Dig.  Trespass,  |  144.] 

6.  Same. 

In  an  action  against  a  telegraph  company 
for  a  trespass  on  land  incident  to  the  repair  of 
defendants  lines,  It  appearing  that  plaintiff's 
fence  was  destroyed  In  several  places  and  that 
such  destruction  was  not  necessary  to  the  re- 

£ airing  of  the  line,  the  jury  wer^  anthorized  to 
nply  malice  and  wantonness,  authorizing  ex- 
«nplary  damages. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Gent.  Dig.  Trespass,  §  58.] 

Appeal  from  Circuit  Cour^  Mobile  Coantr; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  Charles  C.  Dickens  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  in  favor  Of  plaintiff,  d^endant 
appeals.  Affirmed. 

The  complaint  In  this  case  oriKfnally  con- 
tained one  count,  and  It  was  amended  by 
adding  the  second  count  It  Is  In  words  aa 
follows: 

"Plaintiff  claims  of  the  defendant  corpo- 
ration one  thousand  dollars  ($1,000.00)  dam- 
ages for  a  trespass  by  the  defendant  upon 
the  property  of  plaintiff,  a  description  of 
which  Is  hereto  attached,  marked  'Exhibit 
A.*  and  made  a  part  hereof,  that  portion  of 
the  same  which  lies  adjacent  to  the  roadbed 
of  the  Sontbera  Railway  Company,  and 
which  said  lands  belong  to  plaintiff,  and  for 
cnttlng  timber  thereon  and  breaking  down 
tbe  fences,  piling  bnub  and  debris  on  and 
along  plaintiff's  fences,  and  doing  otber  dam- 
age on,  to  wtt  ttie  lat  day  of  February,  1908. 

*X)ount  2.  Plaintiff  claims  of  tiie  defend- 
ant corporation  one  thousand  C|t  ,000.00)  dol- 
lars damages  for  a  trespass  by  defendant 
upon  a  portion  of  tbe  property,  a  deserlptlfni 
of  which  Is  hereto  attached  and  marked 
'Exhibit  A,*  and  made  a  part  hereof,  which 
lies  adjacent  to  the  roadbed  of  the  Sonlliem 
Railway  Company,  and  which  said  land 
belongs  to  tbe  plaintiff,  and  for  cutting  tim- 
ber tbeteon,  and  breaking  down  tbe  fences, 
and  piling  bnub  and  d€brls  on  and  along 
plaintiffs  fences,  and  doing  other  damage 
on,  to  wit,  February  1,  1908." 

The  defendant  interposed  demurrers  to  tbe 
second  count  as  follows:  "(1)  Because  the 
complaint  does  not  aver  with  sufficient 
cwtalnty  which  portions  of  tiie  laud 
described  In  Exhibit  A  to  the  original  com- 
plaint were  trespassed  uiwn.  (fi)  Because 


count  2  does  not  aver  or  show  which  portion 
of  tbe  lands  described  in  Exhibit  A  to  the 
original  complaint  He  adjacent  to  tiie  road- 
bed of  tbe  Soi^tbem  Railway  Company.  &) 
Because  said  count  does  not  show  or  aver 
bow  much  land,  or  bow  wide  a-  strip  of 
land,  lying  adjacent  to  the  railroad  of  the 
Southern  Railway  Company,  was  trespassed 
upon.*'  Tbo  demnrrws  were  overruled. 

Tbe  defendant  interposed  the  followhig 
pleas  to  tbe  complaint  as  amended:  (1) 
Gteneral  Issue;  (2}  That  tbe  plaintiff  was  not 
tbe  owner  of  all  the  land  for  a  trespass  to 
which  the  action  was  brought;  (JS)  That  be- 
fore the  happening  of  tbe  matters  and  things 
alleged  In  tbe  complaint  this  defendant  bad 
permlBsioD  to  enter  ux>on  and  construct  its 
line  of  telegraph  along  and  acroas  the  lands 
described  in  ttie  complaint,  wbich  permission 
was  .granted  by  tbe  Soutbem  Railway  Com- 
pany, a  corporation,  to  this  defendant,  and 
said  Southern  Railway  Company  was  duly 
authorhsed  to  give  said  permission  to  this 
defendant 

Plaintiff  demurred  as  follows:  To  second 
plea:  "It  does  not  undra^ke  to  answer  the 
whole  complaint  and  is  not  pleaded  to  tbe 
whole  complaint  Said  plea  only  denies  tluit 
tbe  plaintiff  owns  all  the  lands  in  qnestion, 
and  does  not  deny  ttaat  plaintiff  owns  tbe 
lands  trespassed  upon.  Said  plea  seta  up  a 
defect  In  plalntifTs  titie,  and  is  no  answer 
to  an  action  of  trespass,  which  la  an  Injury 
to  tiie  possession  and  not  to  the  title."  And 
to  the  tbird  plea:  "Because  It  does  not'ap- 
pear  from  said  plea  that  tiie  antbority  of  Ibe 
Soutbem  Ballway  to  grant  permission  was 
an  authority  from  tbe  plaintiff.  Because  tbe 
authority  alleged  In  said  plea  to  enter  upon 
and  construct  its  linn  along  and  across  said 
lands  did  not  Justify  the  cutting  of  timbv 
and  the  destroying  of  fences  as  alleged  la 
the  complaint  Because  no  privity  is  shown 
between  tbe  plaintiff  and  tiie  said  Soutboa 
Railway  Company. 

These  demurrers  were  sustained,  and  de- 
fendant granted  leave  to  plead  over.  Hie 
defendant  filed  tiie  fonrtii  plea,  which  was 
In  effect  the  same  as  tiie  first  plea,  except 
that  it  attempted  to  set  up  a  privity  between 
plaintiff  and  tiie  Southern  Railway,  tbrongb 
a  c(mtract  made  by  plaintiff  with  tbe  Mobile 
ft  Birmingham  Railroad  Company  for  a  spur 
track  and  the  rl^  of  way  for  such  track 
over  the  lands  alleged  to  have  been  tres- 
passed upon,  and, tbe  fact  that  plaintiff'i 
tencea  were  on  a  part  of  tbls  right  of  way. 
and  a  subsequent  purchase  by  the  Soutiieni 
Ballway  of  tbe  rights,  franchises,  and  pr(v- 
erty  of  the  Mobile  ft  Birmingham  Railroad 
Compai^.  Plea  6  was  filed,  and,  in  addition 
to  what  was  stated  In  4,  set  out  tbe  contract 
pleaded  in  4  in  full.  Demurrers  were  sus- 
tained to  all  these  pleas,  and  trial  was  bad  on 
tbe  general  issue.  The  otber  facts  necessary 
to  a  proper  understanding  of  the  opinion  are 
set  out  therein. 

The  court  refused  the  following  diarges 
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adced  hj  tbe  defaidant:  The  damageB, 
If  aii7>  to  be  awarded  tbe  plaintiff,  Bhonid  be 
«nch  aa  vlU  compensate  him  for  the  actual 
toss  or  dami^e  anatalned.  It  tbe  Jury 
believe  ^m  tbe  evidence  ttat  the  premises 
described  In  the  complaint  vere  for  all  pur* 
poses  jnst  as  valuable  after  tbe  entry  by  the 
telegraph  company  as  they  were  before  that 
oitry,  then  the  plaintiff,  if  entitled  to  re- 
cover, sbpnld  have  a  v«dlct  for  nominal 
damajges  only.  @)  tirery  unauthorized  entry 
npoa  tbe  lands  of  another  Is  a  trespass,  for 
which  tbe  owner  of  the  land  may  sue.  If  be 
choose  to  do  bo;  but,  when  neither  the  rental 
nor  the  selllDs  value  of  tbe  premises  tres- 
passed upon  Is  In  any  wise  <fluns^  or  Im- 
paired, the  amount  of  recovery  must  be  nom- 
inal (4)  If  the  jury  believe  from  tbe  evi- 
dence that  the  trespass  complained  of  was 
committed,  and  that  the  value  of  flie  plaln- 
tifTs  premises  for  all  and  every  purpose  was 
left  Just  the  same  afte^  tbe  trespass  as  it 
had  been  before  the  trespass,  then  the  Jury 
will  And  for  the  plaintiff  for  one  cent  (5) 
If  tbe  Jnry  believe  from  the  evidence  that  the 
plaintiff  Is  entitled  to  recover,  Uiea  the  ver^ 
diet  should  be  for  such  sum  as  wIU  make 
him  whole— that  Is.  tbe  difference  In  tbe 
value  of  the  premises  before  and  aft«:  tbe 
trespass  with  Interest;  and  if  yon  further 
find  from  Ibe  evidence  that  tbere  was  no 
decrease  in  tbe  value  because  of  fbe  acts 
complained  of,  then  one  cent  (6)  This  Is 
what  Is  commonly  called  a  trespass  (with- 
out aggravation),  and  the  measure  of  dam- 
ages Is  Ibe  diminution  in  the  value  of  the 
premises  resnltlng  from  the  Injury,  with 
Interest  computed  to  tbe  date  of  the  trial. 
(7)  If  the  Jury  believe  the  evidence  in  this 
case;  they  will  return  a  verdict  for  the  de- 
fendant (A)  The  plaintiff  cannot  recover 
vindictive  damages  In  this  case.  (B)  The 
plaintiff  cannot  recover  punitive  damages  or 
smart  money  in  this  case.  (C)  There  cannot 
be  any  recovery  had  In  this  case  because  of 
any  fires  or  fire  which  has  taken  place  upon 
the  premises,  or  along  the  fence  line." 

There  was  verdict  and  Judgment  for  plain- 
tiff, and  defendant  appeals. 

O.  H.  Fearons  and  W.  O.  Fitts,  for  ap- 
pellant Or^ry  L.  &  H.  T.  Smith,  tor  ap- 
pellee. 

ANDEBSON,  J.  Tbe  demurrer  to  the 
second  count  of  the  complaint  was  properly 
ovomled,  as  it  sufficiently  described  tbe 
pranlses.  Jean  v.  Sandlford,  89  Ala.  317; 
Bessemer  Land  Go.  v.  Jenkins,  111  Ala.  135, 
18  South.  660,  66  Am.  St  Rep.  26. 

Tbe  demurrers  to  special  pleas  were 
pn^wly  sustained.  Tbe  facts  set  up  In  tbe 
fifth  plea,  which  was  but  a  rqietltlon  of  the 
third  and  fourth  pleas  in  a  more  ectenslve 
and  minute  way,  could  not  operate  as  a 
Jnstlflcatlon  of  tiie  trespass.  We  do  not 
nnderttand  tint  facts  which  would  not 
Justify  a  trsspasi^  biit  which  would  go  In 


mitigation  of  damages,  should  be  specially 
pleaded.  "Circumstances  In  mltlgatlcm  of 
damages  may  be  shown,  If  relevant  and  pm^ 
er,  only,  under  the  general  Issue,  if  they  do 
not  amount  to  a  Justification,  In  which  cases 
they  must  be  specially  pleaded.**  28  Am.  ft 
Bng.  Bncy.  Law,  600.  In  Uie  case  of  Womaft 
V.  Bird,  SI  Ala.  601,  our  court  hdd  that  a 
Justification  under  I^al  process  had  to  be 
specially  pleaded,  and  that  it  could  not  be 
proven  under  the  general  Issue,  If  only  In- 
tended In  mitigation  of  the  damages.  But 
we  do  not  understand  tbe  rule  to  be  that 
facts  which  would  not  Justify  the  trespass, 
'but  which  would  mitigate  tbe  damages,  can- 
not be  shown  under  tbe  general  issue. 

The  other  assignments  of  ereon  relate  to 
the  mllng  of  the  trial  court  In  refusing 
charges  requested  by  the  defendant;  and  all 
of  which,  except  the  aflBrmatlve  charge,  re- 
late to  tbe  measure  of  damages.  If.  there* 
fore,  this  was  a  case  where  the  Jury  was 
authorized  to  assess  punitive  or  vindictive 
damages,*  these  charges  were  properly  re- 
fused. If  not  then  they,  or  some  of  them, 
should  have  been  given.  It  Is  well  settled 
that  in  cases  of  trespass  qua  re  clausum 
fregit,  which  are  attended  witb  the  aggravat- 
ing circumstances  of  wantonness  or  malice, 
the  Jnry  may  give  exemplary  damages.  28 
Am.  St  Eng.  Bncy.  Law,  610.  And  onr  own 
court  is  committed  to  this  rule.  Biitcbell  v. 
Blllliigsley,  17  Ala.  391. 

There  was  evidence  In  this  case  showing 
acts  of  aggravation  on  the  part  of  the  de- 
fendant's tiands,  and  from  which  the  Jury 
were  authorized  to  Imply  malice  or  wanton- 
ness. There  was  evidence  tending  to  show 
that  plaintiffs  fence  was  cut  and  destroyed 
In  several  places,  and  that  the  doing  of  tbls 
was  not  at  all  necessary  to  the  repairing  of 
defendant's  line.  Under  the  evidence  th^ 
court  could  not,  as  matter  of  law,  confine 
the  plaintlfTs  recovery  to  actual  damages, 
and  properly  refused  all  the  written  charges 
requested  by  tiie  defendant 

There  was  no  error  in  refusing  the  general 
afHrmatlve  charge  requested  by  the  defend- 
ant If  plaintiff  was  entitled  under  tbe  evi- 
dence to  nominal  damages  merely,  the  de- 
fendant was  not  entitled  to  the  affirmative 
charge. 

The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 

TYSON.  SIMPSON,  and  DBNSON,  JJ., 
<»ncur. 


BRADFORD  v.  STATE. 

(Supreme  Court  of  Alabama.  June  7,  1906.) 

1.  Escape— SENTsnoB  and  PuNisHmnT. 

Code  1896,  S  4707,  provides  the  punish- 
ment for  an  escape  or  attempt  to  eac&pt  from 
a  penitentiary,  hirer,  or  guard;  section  4706 
relates  to  an  escape  from  a  county  jail  by  one 
sentenced  to  imprisonment  therein;  and  aectioo 
4710  provides  tlw  pnnlshment  ts  bs  Imposed 
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upon  any  prisoner  escaping  from  lawful  ctiatod?. 
aeld  tbati  where  one  who  had  been  sentenced 
to  the  penitentiary  after  a  cravietlon  of  larcoiy 
•scaped  from  the  county  jail  while  his  Knteoce 
was  suspended  pending  an  appeal,  he  might  be 
convicted  under  section  4710.  but  not  tinder 
sectiM)  4707,  nor  section  4706. 
2.  CBIMinAX  LA.W— BUEIOERTB  OW  GKIUB— AT- 
TEMPTS. 

Under  Code  1896.  {  5306,  authorizing  a 
conviction  for  an  attempt  to  commit  any  offense 
charged,  the  state  may  indict  for  any  attempt 
In  lieu  of  the  offense. 

[Ed.  Notev— cases  in  point,  see  toL  14, 
Cent  Dig.  Ortanlnal  Law,  i  EOJ 

8.  Sahk  —  Etxdxhgb — CoHraaBiORS— OoBPUS 

Delicti.  , 
Where,  on  a  prosecution  for  an  attempt 
to  escape,  it  appeared  that  the  sheriff,  on  enter- 
ing defendant^  cell,  found  that  several  bricks 
had  been  taken  from  the  wall,  and  found 
a  number  of  saws  and  steel  instruments,  there 
was  sufficient  proof  of  the  corpus  delicti,  and 
it  was  proper  to  permit  the  sheriff  to  testify 
that,  when  defendant  was  questioned  by  wit- 
ness, defendant  stated  that  he  and  certain  others 
bad  made  an  effort  to  escape  from  the  jail,  and 
that  be  had  assisted  certain  others  in  removing 
the  brick  from  the  wall  and  In  procuring  the 
instruments. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  ff  1225,  1226.] 

4.  Cbiuinai.  Law— AFPiAXr-SooPS  or  Bbo- 
OBD— Peuubbeb. 

Though  tlie  jn^rment  entry  recites  action 
on  a  demurrer,  said  demurrer  not  being  dis- 
closed b;  the  record,  it  cannot  be  ccnsidered. 

Appeal  from  Olty  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

J.  M..  Bradford  was  convicted  under  Code 
1806,  S  4707,  making  It  an  offense  to  escape 
from  the  penitentiary,  birer  or  guard,  eta* 
and  he  appeals.  Reversed. 

Tlie  indictment  In  ttils  case  wu  in  tbe 
following  langoage:  grand  jnzy  of  said 

county  cliarged  tbst  twfore  the  Hading  of 
this  indictment  J.  IC  Bradford,  whose  Chris- 
tian name  to  the  grand  Jury  la  mdmown, 
having  been  convicted  of  the  offense  of  grand 
larceny  in  0ie  <dty  court  of  Montgomery  of 
Montgomery  county,  Ala^  at  the  October  term, 
1906,  ctf  said  court,  and  duly  soitMiced  to  tlie 
penitentiary  of  the  state  of  Alabama,  did  at- 
tempt to  escape  beftnn  the  expiration  of  his 
sentence  from  the  county  Jali  of  Montgomery 
county,  Ala.,  where  the  said  J.  M.  Bradford 
wui  held  in  custody  under  anthorlfy  of  law, 
against  tiie  peace  and  dignity  of  the  state 
of  Alabama,"  The  defendant  was  convicted 
and  sentenced  to  perform  hard  labor  for 
Montgomery  county  tot  a  term  of  1  year,  and 
a  sufficient  length  of  time  for  flie  payment  of 
costs  at  the  rate  of  30  cmts  per  day,  mak- 
ing in  all  1  year  and  142  daya.  The  evi- 
dence tended  to  show  that  a  few  days  b» 
fore  the  Indictment  was  found,  and  while 
defendant  was  incarcerated  in  the  Montgom- 
ery county  Jail,  the  sheriff  went  to  defend- 
ant's cell  and  found  that  a  good  many  toicks 
had  been  taken  from  the  wall  so  ttiat  there 
was  a  considerable  hole  In  the  wall  of  the 
Jail,  and  that  he  found  a  lot  of  saws  and 
other  steel  loatnunentt.  The  record  shows 


that,  after  a  predicate  hod  been  laid  for 
the  introduction  of  a  statement  or  confess 
Blon,  the  solicitor  asked  the  sherUF  If  the 
defendant  made  any  statement  or  confession 
to  him.  Objection  was  Interposed  to  the 
Question,  which  objection  was  overruled. 
The  witness  answered  as  follows:  *Trhat  In 
the  county  jail  of  Montgomery  coun^* 
which  is  In  Montgomery  county,  Ala.,  and 
about  the  t^e  he  found  the  «aws  and 
other  steel  tnstmmento  in  the  cell  occupied 
by  the  defttidant,  and  when  questioned  by 
witness  the  defendant  said  that  he  and  one 
Olass  and  others  had  made  an  effort  or  at- 
tempt to  escape  from  jail,  and  that  he  as- 
sisted Glass  and  others  in  removing  the  brick 
from  the  jail  wall,  and  that  the  savra  and 
other  instruments  were  brought  to  the  Mont- 
gomery county  jail  and  delivered  to  the  de- 
fendant and  Glass  and  others  to  be  used 
by  them  In  an  attempt  to  escape."  The  re<^ 
ords  of  the  court  were  then  introduced,  show- 
ing that  defendant  was  under  convlctl<m 
and  sentence  to  the  penitentiary  for  two 
years  for  grand  larceny,  and  that  execution 
of  sentence  bad  been  stayed  pending  an 
appeal  to  tbe  Supreme  Court,  and  that  the 
defendant  was  confined  In  the  Montgomery 
county  jail  awaiting  a  decision  fr<Hn  the  Su- 
preme Court  when  tbe  defendant  attempted 
to  escape.  Tbe  defendant  requested  the  gen- 
eral affirmative  charge,  which  was  refused. 

ANDERSON,  J.  The  indictment  charges 
that  the  defendant  who  had  been  duly  sen- 
traced  to  tbe  penitentiary,  "did  attempt  to 
escape  before  the  expiration  of  his  sentence 
from  the  county  Jail  of  Montgomery  county, 
Ala.,"  where  tbe  said  J.  M.  Bradford  was 
held  in  custody  under  authority  of  law.  The 
indictment  evidently  Intended  to  make  out 
a  charge  under  section  4707  of  the  Oode  of 
1896t  which  relate  to  escapes  and  attempts 
to  escape  from  the  penitentiary,  hirer  or 
guard,  and  not  from  a  Jail.  The  Indictment 
may  have  been  drawn  under  section  4707  of 
the  Code,  and  the  trial  court  proceeded  upon 
that  idea  In  fixing  tbe  sentence  of  one  year. 
Ttie  record  does  not  disclose  the  demurrer, 
though  tbe  Judgment  oitry  ledtes  action  on  a 
demurrer,  hut  we  cannot  consider  same. 

In  OTder  fw  the  stete  to  be  entitled  to  a 
conviction  under  section  4707  of  tb»  Code  of 
1806,  the  proof  must  show  an  escape  or  at- 
tempt to  escape  from  the  penitentiary,  hirer 
or  guard,  which  was  not  averred  or  proven 
In  tin  <»se  at  bar.  The  facts  do  not  bring 
the  case  within  the  influence  of  secttm  4705. 
as  the  defendant  was  not  "sentenced  to  low 
prlsonmmt  In  the  county  Jail  or  to  hard 
labor  for  the  county.**  Besides,  tiie  ooort 
did  not  proceed  under  that  section  in  fixing 
the  punishment  wbldi  most  not  be  fOr  more 
than  six  months.  As  tiie  facta  do  not  hring 
this  case  wltiiln  the  operation  of  any  vt  the 
other  statutes.  It  falls  within  tiie  Infioence 
of  section  4710^  whidi  r^Ktes  to  "any  pKiaoa^ 
«f  who  escaiM  tnm  lawful  enatodj."  Zt* 
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defendant  ootwlllutandliig  be  bad  been  con- 
Tlcted  and  his  sentence  bad  been  luspended 
pending  an  appeal,  was  a  prtamer  In  lawfol 
CDStody  at  tbe  time  of  tbe  attempted  escape. 
It  Is  true  said  section  4710  relates  to  an 
secape,  and  tbe  Indictment  In  tbls  case  avers 
only  an  attempt  to  escape.  Bnt  section  6806 
permits  a  conviction  for  an  attempt  to  cmn- 
mlt  tbe  ofTense  charged,  and  we  'see  no  rea- 
son -wby  tbe  state  cannot  Indict  tta  an  at* 
tempt  In  Hen  of  tbe  offense. 

Tbere  was  no  error  In  permltth^  the  state 
to  prove  the  confession  of  tbe  defendant,  as 
the  proper  predicate  was  established  and 
there  was  snffldoit  proof  of  the  corpus  de- 
licti. There  was  no  error  committed  Axxr- 
Ing  the  trial,  bnt  tbe  conrt  erred  In  the  sen- 
tence^ and  the  jndgmoit  Is  therefore  rever- 
sed as  to  the  sentence,  and  the  cause  Is  re- 
manded. In  order  that  tbe  defendant  may  be 
sentenced  under  section  4710  of  tbe  Oode  of 
1896. 

Reversed  and  remanded. 

WBAKLET,  0.  J.,  and  DOWDBIX  and 
DBNSON,  concur. 


CALDWELL  t.  STATE. 
(Bnpreme  Court  of  Alabama.  May  28,  1006.) 

1.  IRDICTUENT— FOBHD  BBQUXBITBS  —  VlHUB 

— Statutes. 

Under  Cr.  Code  1800,  t  4W2,  provtdlns 
that  it  la  DOt  necessary  to  allege  In  an  Indict- 
ment where  the  ofEeoBe  charged  was  committed, 
it  is  not  necessary  to  aver  in  an  Indictment  for 
bigamy  that  the  bifcamous  cohabitation  occurred 
In  the  state  or  within  the  oonnty. 

lEd.  Note. — For  eases  in  point,  see  vol.  27. 
Cent  Dig.  Indictment  and  Informatioo,  1  230; 
Tol.  6,  Cent.  Dig.  Bigamy,  S  20.} 

2.  BiaAHT— EviDBivcE— Aduisbibiljtt. 

Where,  on  a  trial  for  bigamy,  a  witness 
proved  a  prior  marriage  of  accused.  It  was 
competent  to  prove  acts,  declarations,  or  ad- 
miaslons  of  accused  in  recognition  d  the  al- 
lied first  wife  as  his  legal  wife. 

[Ed.  Note. — For  cases  in  point,  sea  voL  6, 
Cent.  Dig.  Bigamy,  »  42-45.] 

8.  WiTNERSEB  —  CoHnDBimAIi  OO1IH0HICA- 
TIONS— H0SBA.HD  AND  WiPE. 

A  letter  in  which  tbe  writer  called  the 
addressee  his  wife,  and  in  which  he  subBcribed 
himself  aa  her  loving  husband,  and  containing 
no  fact  of  a  confidential  nature,  Is  admissible 
fn  erldence  aa  against  the  objection  that  the 
same  is  a  confidential  communication  between 
husband  and  wife,  where  a  third  person  testi- 
fied that  he  saw  the  Tetter  delivered  by  mail. 

[Ed.  Note. — For  cases  in  point,  see  voL  SO, 
Cent.  Dig.  Witnesses,  §S  734-7,38.1 

4.  iKDICmK^ALLEOATIOHS— I'BOOT  — YAB- 
XANCE. 

There  te  no  variance  between  an  Indictment 
for  bigamy,  allegiog  the  name  of  the  alleged 
second  wife  as  "LytMa  E.,"  and  the  proof,  show- 
ing  her  name  aa  "Idddle  E." 

[Ed.  Note.^Fw  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  jjf  661- 
654;  vol.  6,  Cent.  Dig.  Bigamy*  |  31.] 

Appeal  fnim  drcnlt  Court,  Blmorh  Coun- 
ty; B.  L.  Brewer,  Judge. 
•<Xo  be  ofilclallT  reported." 


Manning  H.  Caldwell  iras  convicted  of 
bigamy,  and  he  appeals.  Affirmed. 

E.  F.  Tate  and  Pearson  &  Rlcbardaon,  for 
appellant  Massey  Wilson,  Atty,  Gen.,  for 
the  Statei 

WBAKLBT.  a  X  It  was  not  necessary 
to  aver  In  the  Indictment  that  tbe  bigamou» 
cohBhItatIm  occurred  In  tbls  state,  or  ^th- 
in the  county  of  Blmore.  Said  averment  Is 
dispensed  vriUi  by  section  4802  of  tbe  Orlml- 
ual  Code  of  1S86.  Tbe  proof  of  venue  wa» 
abundant 

The  witness  Wlngo,  a  brother  of  the  first, 
and  legal  wlfo,  gave  evidence  which,  ii  be- 
lieved b^ond  ft  reasonable  doubt,  proved  de- 
fendants marriage  to  his  sister  in  South 
Carolina  In  1889,  his  Uvlng  with  bcr  aa 
husband,  and  that  she  was  stUl  living  at  th» 
time  of  the  trial.  For  the  purpose  of  supple- 
menting this  evidence.  It  was  competent  to 
prove  acts  declaratory  or  admlssl<»ta  of  the 
defendant  in  recognition  of  the  alleged  first 
wife  as  his  legal  spoosa  Tbe  witness  Wlngo 
produced  and  Identified  certain  letters- wri^ 
ten  by  defendant  to  the  slater  of  the  witness, 
addressed  to  Mrs.  Minnie  CaldweU,  and  In 
which  the  defendant  called  her  bis  wlfa  and 
subscribed  himself  as  h^  loving  husband. 
The  only  tend«icy  of  the  letters  was  to  ahow 
tbe  relation  of  husband  and  wife  between 
the  parties,  and  thus  lay  the  predicate  fiir 
the  charge  that  tbe  defendant's  second  nuu> 
rlage  was  Illegal.  There  was  no  fact  of 
a  private  ta  confidenthil  nature  disclosed  by 
the  letters ;  and  hence  we  do  not  think,  un- 
der the  clrcumstanca  of  this  case^  that  the 
admission  In  evidence  of  the  lettos,  coupled 
with  the  testimony  of  the  witness  Wlngo, 
who  saw  them  when  delivered  by  tbe  post 
violated  tbe  rule  against  allowing  proof  of 
confidential  and  private  communications  be- 
tween bnshand  and  wife,  not  Intended  to  be 
made  public.  We  are  unable  to  reach  the 
condnalon  that  any  public  policy  would  be 
Infringed  or  the  peace  of  the  ftimlly  dis- 
turbed by  sbowing  that  the  husband  had 
written  his  wife  letters,  when  absent  from 
home,  in  which  he  spoke  of  himself  as  her 
loving  husband.  No  error  was  committed  in- 
allowing  proof  of  the  letters,  miey  were 
competent  for  the  purpose  and  upon  the  con- 
siderations above  stated. 

There  was  no  material  variance  between 
the  names  "Lydla"  and  "Llddle."  Greater 
differences  between  names  than  this  have 
been  held  Immaterial,  both  by  this  and  other 
courts.  The  case  Is  within  the  mie  of  idem 
mnans.  The  accent  or  emphasis  in  each 
name  Is  upon  the  first  syllable.  Every  one 
knows  how  in  rapid  utterance  final  vowels 
and  such  final  syllables  consisting  of  single 
vowels  are  slighted;  and.  If  the  two  names 
were  spoken  according  to  tbe  usual  manner 
and  with  the  usual  rapidity,  it  would  be 
very  difficult  to  distinguish  them.  The  point 
of  difference  is  entirely  too  Imperceptible  to 
raise  any  question  of  ImpMtanceu  Edmund- 
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son  T.  State,  17  Ala.  179,  52  Am.  Dec.  169. 
In  Dickson  t.  State,  34  Tex.  Cr.  B.  1,  28  S. 
W.  815.  30  S.  W.  807,  53  Am.  St  Rep.  694, 
It  was  beld  that  the  namea  "July"  and 
"Julia"  were  the  same  sound.  Any  one  Inter- 
ested In  pursuing  the  subject  furtlier  will 
And  a  moat  excellent  note,  with  a  fnll  col- 
lection of  the  cases,  in  100  Am.  St  Rep.  322, 
354.  The  eases  manifest  an  Increasing  tend- 
ency on  the  part  of  the  courts  to  igiuwe  slight 
differences  In  names,  raising  qnestloiu  de* 
void  of  substantial  merit 

The  court  charged  the  Jury  more  favor- 
ably to  the  defendant  than  was  his  due. 
It  might  hare  held  as  a  matter  of  law  that 
no  variance  appeared  in  the  matter  of  the 
name  of.  the  woman  with  whom  the  defend- 
ant cohabited  under  his  second  marriage. 
We  have  examined  the  other  niUngs,  al- 
though not  argued  In  brief  of  appellant's 
counsel,  and  we  find  no  reversible  error  In 
any  of  them.  There  was  no  conflict  in  the 
evidence.  The  defendant  made  no  pretense 
of  any  defense  farther  than  an  effort  to  show 
the  name  of  the  second  wife  was  "Llddie  Ed< 
wards,"  Instead  of  "Lydla  Edwards,"  and  no 
Jury  could  have  properly  done  otherwise  than 
find  him  guilty.  The  trial  court  might  well 
have  charged  the  Jury,  upon  written  request, 
to  convict  him  if  they  believed  the  evidence 
b^ond  a  reasonable  doabL 

Affirmed. 

HARALSON,  DOWDIDLL,  and  DBNSON, 
JJ.,  concur. 


SIOARD  V.  GUTLLOU  et  al. 

(Supreme  Court  of  Alabama.  June  5,  1006.) 

Bquitt— Bill— Mui-TiKABiousxEss. 

Comnlainant  purchased  a  portion  of  a  plat 
of  ground,  all  of  which  originally  belonKed  to  his 
vendor,  W.,  who  had  prevloualy  sold  another 
portion  of  the  plat  to  G.,  who  had  talien  poa- 
•essios  only  of  the  portioa  bo  purchased :  W. 
retaining  the  balance.  As  the  result  of  inac- 
curacies and  misdescriptions  in  each  of  the 
deeds  there  was  a  confusion  of  boundaries  on 
the  (ace  of  the  paper  titles,  and  G.,  claiming 
that  her  deed  conveyed  the  land  claimed  by 
complainant.  Instituted  ejectment  against  him 
to  recover  the  lot  of  which  he  was  in  poesession, 
whereupon  complainant  filed  a  bill  against  G. 
and  W.  and  wife,  seeking  to  correct  the  errors 
and  misdescriptions  In  both  deeds,  to  enjoin 
the  ejectment  suit,  and  for  general  relief.  Held, 
that  the  bill  was  properly  maintainable  to  pre- 
vent a  mnltiplicity  of  suits,  and  wsj  thezeiore 
not  demurrable  for  multifariousness. 

Appeal  from  Chancery  Coort  Jefferson 
County;  Alfred  H.  Benners,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Adrlen  Sicard  against  Catherine 
Ouyllou  and  another.  From  a  decree  dis- 
missing the  bill  for  multifariousness,  com- 
plainant appeals.    Reversed  and  remanded. 

Arthur  L.  Brown,  for  appellant  Bush  & 
Bmh,  for  appellees. 

WBAKLET.  C.  J.  Mumfarlousness  Is  In- 
capable of  exact  deflniUon,  and  the  Imiwssl- 


blUty  of  laying  down  any  general  rale  where- 
by it  may  be  determined  In  all  cases  whether 
the  objection  is  well  tak^  has  been  oftea 
recognized.  "The  objection  is  frequently  < 
matter  of  discretion,  (uid  so  the  clrcumstancce 
under  which  it  Is  allowed  to  prevail,  so  that 
every  case  must  In  a  measure  be  governed  by 
what  Is  convenient  and  equitable  under  ItB 
own  peculiar  facta,  subject  to  the  recognized 
principles  of  equity  jurisprudence;  and  It  Is 
always  proper  to  exercise  this  discretion  in 
such  manner  as  to  discourage  future  litiga- 
tion about  the  same  subject-matter  and  to 
prevent  a  multiplicity  of  suits,  and  never  bo 
as  to  do  plain  violence  to  the  maxim,  that 
courts  of  equity  'delight  to  do  Justice  and  not 
by  halves.' "  Adams  v.  Joues,  68  Ala.  117. 
No  universal  rule  in  regard  to  multifarious- 
ness can  be  or  has  been  attempted  to  be  estab- 
lished. "The  substance  of  the  rules  on  the 
subject  appears  to  be  that  each  case  is  to  be 
governed  by  its  own  circumstances,  and  must 
be  left  In  a  great  measure  to  the  sound  discre- 
tion of  the  court"  1  Danlell,  Oh,  PI.  &  pr. 
334,  note  2.  All  that  can  be  done  in  each 
particular  cas^  as  It  arises.  Is  to  consider 
whether  it  comes  nearer  to  the  decisions 
where  the  objection  has  been  held  fatal  or  to 
those  where  it  has  not  been  so  held;  and,  if  a 
complainant  has  an  equitable  right  against 
each  of  the  defendants  In  the  subject-matter 
of  the  snlt,  he  may  proceed  against  all  of 
tbem  In  one  suit.  Boyd  v.  Hunter,  44  AU. 
70B. 

The  complainant  in  the  present  bill  comes 
into  the  equity  court  as  the  owner  and  as 
being  In  possession  of  a  certain  lot  >  portlCHi 
of  a  plot  of  one  acre,  which  originally  be- 
longed to  his  vendor.  Wheeler.  The  defend- 
ant Guyllon,  who  filed  the  demurrer  on  which 
the  decree  we  are  reviewing  was  rendered.  Is 
alleged  to  have  previously  purchased  from 
Wheeler  another  portion  of  the  acre,  and  to 
have  taken  possession  of  that  portion  so  pur- 
chased aud  that  only;  and  the  common  ven- 
dor. Wheeler,  Is  alleged  to  have  retained  and 
yet  to  own  the  remainder  of  the  plot  the 
three  parties  t<^ther  owning  the  whole,  and 
each  being  In  possession  of  his  respective 
part  As  a  result  of  Inaccuracies  and  mis- 
descriptions In  each  of  the  deeds  from  Wheel- 
er and  wife  to  their  two  vendees,  confusion  of 
boundaries  on  the  face  of  the  paper  titles  has 
resulted;  and  Guyllou,  claiming  that  her 
deed  from  Wheeler,  properly  construed,  con- 
veyed tbe  land  claimed  by  complainant  has 
instituted  an  action  of  ejectment  against  com- 
plainant to  recover  the  lot  of  whlcb  he  Is  lo 
possession.  The  complainant  files  thllB  bill 
against  Guyllou  and  against  Wheeler  and 
wife,  tbe  common  grantors,  seeing  to  correct 
the  errors  and  misdescriptions  In  both  deeds, 
to  enjoin  tbe  ejectment  suit  and  for  general 
relief.  In  support  of  the  grounds  of  demur- 
rer, which  assert  that  the  bill  Is  multifarious, 
it  is  argued:  (1)  That  there  is  no  connec- 
tion between  the  deeds  made  by  Wheeler  and 
wife  to  Guyllou  and  the  deed  ssbseqventty 
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made  to  the  complainant  by  Wheeler  and 
wife;  and  (2)  that  there  Is  no  connection  be- 
tween the  deed  made  by  Wheeler  and  wife  to 
the  complainant  and  the  ejectment  suit 
brought  against  complainant  by  Guyllou.  In 
a  general  way^  It  may  be  said  that  the  bill  Is 
one  to  qniet  the  title  and  possession  of  com- 
plainant to  the  lot  purchased  from  Wheeler. 
As  one  step  In  the  process  It  is  desirable  and 
Important  to  him  to  secure  a  correction  of 
Wheeler's  deed,  under  which  be  claims,  so  as 
to  make  It  speak  the  real  purpose  of  the 
parties  and  to  correctly  and  accurately  de* 
scribe  the  lot  purchased.  When  this  correc- 
tion is  accomplished,  it  will  show  blm  to  be 
a  purchaser  of  the  lot  be  claims,  and  will 
place  blm  in  a  position  where  he  Is  entitled 
to  secure  a  correction  also  of  Wheeler's  deed 
to  Ouyllon,  so  as  to  make  that  deed  describe 
the  lot  purchased  and  to  exclude  from  It 
complainant's  lot  or  any  part  of  It  When  It 
appears  that  complainant  acquired  from 
Wheeler  the  land  of  which  he  Is  in  posses- 
sion, his  right  to  secure  a  correction  of 
Wheeler's  deed  to  Guyllou,  In  so  far  as  it 
affects  complainant's  property.  Is  apparent. 
Jones  V.  McNeoly,  139  Ala.  379.  35  South. 
1022,  Harris  v.  Ivey,  114  Ala.  367,  21  South. 
422. 

Proceeding,  thaefore,  to  enforce  against 
Guyllou  the  right  to  have  a  correction  of  the 
latter's  deed,  be  may,  as  Incidental  thereto, 
and  to  secure  complete  relief,  proceed  further 
and  ask  tbat  the  ejectment  suit  be  restrained. 
All  the  equities  asserted  by  the  bill  are  there- 
fore connected  together,  and  all  converge  to 
the  end  and  purpose  of  quieting  complainant's 
title  and  possession,  and,  furthermore,  to  the 
settling  of  tbe  boundaries  between  the  three 
perscms  whose  separate  hoIcUngs  make  up 
the  acre  tract  No  doubt  the  complainant 
might  have  maintained  a  bill  against  Wheel- 
er and  wife  alone  to  correct  their  deed  to 
him;  but  onder  the  facts  alleged,  and  in  Tlew 
of  the  situation  of  the  parttei  and  tiieir  rela- 
tion to  each  other,  we  hold  be  mlj^t  go  for- 
tbet,  tat  the  purpose  of  preventing  a  multi- 
plicity of  suits,  and  also  seek  a  correction  of 
Wheeler's  deed  to  Ouylloii,  with  a  consequent 
injmictlon  of  the  latter's  ejectment  suit 
There  Is  a  unity  of  purpose  In  the  bill,  and 
all  the  equities  r^te  to  the  subject-matter 
of  the  suit  or  are  Incidental  thereto.  There 
was  not  a  Joining  of  distinct  and  disconnect- 
ed matters  In  such  sort  as  to  constitute  mnl- 
tifarlousneas.  Jones  v.  McNealy,  139  Ala. 
37B,  35  South.  1022, 101  Am.  6t  Bep.  88.  No 
good  purpose  would  be  snbaenred  by  compare 
lag  this  ease  with  others,  in  which  the  ob- 
jection of  mnltifarlouKiess  has  or  has  not 
twen  sustained,  since  each  case  must  be  deter- 
mined upon  its  own  fticts,  and  no  two  will 
probably  appear  to  be  exactly  alike.  Doubt- 
less the  comblnatl(m  of  facts  and  circum- 
stances here  found  does  not  exist  In  any 
otber  adjudication. 

Appellees'  counsel  make  no  argument  In 
wappoTt  of  the  other  groonds  of  donurrer. 


We  have  examined  them,  taowevor,  and  are  of 
opinion  tbat  they  are  not  well  taken.  The 
decree  of  the  chancellor  snstalnlng  the  de- 
murrer Is  reversed.  A  decree  is  here  render- 
ed overruling  the  same,  and  the  cause  will  be 
Kmanded  for  further  proceedings. 
Beversed,  tendered,  and  remauded. 

TTSON,  BIMF80N.  and  ANDERSON, 
JJ.  oracur. 


SmTH  V.  PIONEER  MIN.  ft  MFQ.  CO. 
(Suprmae  Court  of  ATshsms.  June  12,  1906.) 

1.  MaSTEB  and  SEBVAKT— iNJtTBT  TO  SEBV- 

ANT  —  Negligence  or  Mastkb's  SuPEBm- 

TENDEirr-LlABlLITT  Of  MaSTES— STATIttES. 
To  create  a  liability  under  Code  1896,  I 
1749,  Bubd.  2,  making  a  master  liable  for  an 
injury  to  an  employs  caused  by  the  negligeuce 
of  an  employ^  who  has  any  superintendence  in- 
tmsted  to  him.  while  In  the  exercise  of  such 
BQperiotendence,  it  is  not  sufficient  to  show  tbat 
the  injury  was  caused  by  the  negligence  of  an 
employ4  intrusted  with  superintendence;  but  it 
must  also  appear  thit  the  noTl!<ri"ic''*  ofcurred 
while  such  employ^  was  In  the  exercise  of  such 
superintendence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  S3  449, 

2.  Saub. 

Ad  employe  was  engaged  In  helping  others 
to  dry  out  troughs  for  the  purpose  of  running 
the  molten  pig  from  the  furnace  into  pigs.  The 
drying  process  was  done  by  placing  In  them  hot 
slag,  obtained  from  a  pile  near  the  troughs  by 
means  of  ladles.  The  foreman  of  the  drying 
icang  was  using  a  ladle,  asriatlng  to  dry  out 
the  troughs,  when  be  spilled  some  of  the  con- 
tents on  plaintiff's  foot.  The  foreman  did  this 
work  tiecause  of  the  absence  of  one  of  bis  gang, 
and  It  did  not  belong  to  his  ordinary  employ- 
ment. Held,  that  the  master  was  not  liable  for 
the  injury,  under  Code  1896.  «  1749,  snbd.  2, 
making  a  master  liable  for  an  injury  to  an  em- 
ploy^,  caused  by  the  np);ligence  of  an  empIo;6 
intrusted  with  the  duty  of  superintendence 
while  in  the  exercise  of  such  superintendence. 

Appeal  from  Circuit  Court,  JeflFerson  Coun- 
ty; A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  Ed  Smith  against  the  Pioneer 
Mining  St  Manufacturing  Company.  From  a 
judgment  for  defendant,  plalntlfC  appeals. 
Affirmed. 

This  was  a  suit  for  damages  for  personal 
injury,  brought  by  appellant  against  appel* 
lee.  The  c<«nplalnt  Is  as  follows:  "Plain- 
tiff claims  of  the  defendant  the  sum  of  $5,000 
as  damages,  for  that  heretofore,  to  wit,  on 
the  17th  day  of  February,  1903,  the  defendant 
corporation  was  engaged  In  the  business  of 
mnnhig  and  operating  a  furnace  at  Thomas, 
in  Jefferson  county.  Ala.,  and  on  aald  day  and 
date  aforesaid  the  plaintiff  was  In  the  em- 
ploy of  defoidant  and  oigaged  In  the  work 
of  carrying  cinders  and  drying  a  trough  of 
defendant,  which  the  plaintiff  had  washed 
with  clay  under  direct  orders  of  defendants 
snperlntsidait,  to  wit,  one  Bob  Blair;  and 
while  the  plaintiff  was  to  engaged  in  tiie  reg- 
ular dlschaige  of  his  duty  plaintiff  was  In- 
jured by  tbe  pouring  or  qilUlng  of  hot  dn- 
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ders  on  his  left  ankle  and  left  foot,  whereby 
he  was  permaumtlr  Injured,  was  made  sore 
and  sick,  and  suffered  great  mental  and  phy- 
sical pain,  and  was  put  to  great  expense  end 
Inconvenience  In  and  about  his  ^orts  to  heal 
said  wound  and  Injuries.  An4  plaintiff  avers 
that  the  aforesaid  Injuries  were  caused 
reason  and  as  a  proximate  consequence  of 
tiie  n^llgence  of  a  person  in  the  employment 
of  defendant,  to  wit.  Bob  Blair,  who  was  in- 
tmsted  by  the  defendant  with  superintend- 
ence; said  negligence  of  said  superintoident 
occurring  whilst  In  the  exercise  of  snch  an- 
perlntoidence  as  follows:  Whilst  said  Bob 
Blair  was  supwintendlng  the  washing  and 
drying  of  a  though  or  troughs  of  defwdant, 
the  said  Bob  Blair,  negligently  ran  over 
or  against  the  plaintiff  and  spilled  hot  cin- 
ders In  plaintiff's  shoe  and  on  his  1^  ankle 
and  left  foot,  whilst  plaintiff  was  engaged 
as  aforraaid,  and  injuring  plaintiff  as  afore- 
said— all  to  plalntUTs  great  damage  In  the 
sum  of  |S,000  as  aforesaid.-  Hence  this  suit*' 
Ibere  were  demurrers  to  tbB  complaint,  which 
were  overmled,  pleas  of  contributory  negll- 
genoe,  to  which  demurrers  were  Interposed 
and  overruled,  and  the  general  issue.  The 
evidence  tended  to  show  tiiat  the  plaintiff  (ap- 
pellant) was  engaged  in  helping  othora  dry 
out  said  troughs  for  the  purpose  of  pn^ierly 
running  the  molten  pig  from  the  furnace  into 
pigs.  Tbeae  tronghs  were  of  sand  wetted  for 
the  pnrpose  of  properly  shaping  them,  and 
tbey  had  to  be  dried  before  running  the  mol- 
ten iron  into  them.  This  drying  process  was 
done  by  pladi^  In  them  hot  slag,  and  the  slag 
was  obtained  from  the.  slag  pile  near  tbo 
troughs,  by  means  of  small  ladles  with 
handles.  The  plaintiff  was  using  one  of  these 
at  the  time  of  the  injury.  Blalr  was  fore- 
man of  the  drying  gang,  and,  as  one  of  his 
gang  bad  quit  work,  he  was  using  a  ladle  as- 
sisting to  dry  out  tiie  sand,  when  he  spilled 
some  of  the  contents  of  his  ladle,  hot  slag, 
upon  plaintUTs  foot  It  was  shown  that  this 
was  not  his  usual  and  ordlnaiy  employment, 
but  that  he  was  doing  this  manual  labor  to 
fill  In  at  that  time.  The  court  gave  the  af- 
flrmatire  charge  for  the  defendant 

A.  O.  Lane  and  R.  L.  Le&therwood,  for  ap- 
pellant  Oampbell  &  Walker,  tot  app^lee; 

WEAKItET,  O.  X  To  create  a  liability 
under  s^ibdlrislon  2  of  section  1748  of  the 
Code  of  1896  (section  2S00,  Oode  1886),  It  Is 
not  snfllclent  merely  to  show  that  the  injury 
was  cansed  by  reason  of  the  negligence  of 
a  person  In  the  service  or  «nploymeot  of  the 
manter  or  employer  wbo  had  snperJntendence 
Intrusted  to  him,  but  it  mnut  also  appear  that 
the  negligence  occurred  whilst  the  offending 
employ^  was  In  the  exercise  of  sneh  superin- 
tendence.' This  Is  the  plain  requirement  of 
the  statute^  If  It  were  held  to  be  enon^h  to 
oonstltute  a  cause  of  action  to  show  that  a 
superintendent  bad  ben  negligent,  without 


reference  to  the  nature  and  chare  ctar  of  the 
act  he  was  performing  wboi  the  negligence 
occurred,  then  the  effect  would  be  to  rea'd  the 
last  clause  of  sabdlvlslCHi  2  out  of  the  statute 
and  give  it  no  fleld  of  operation.  "The  nes- 
llgence  must  be  that  of  some  a^nt  w  empIoyA 
who  Is  In  the  exercise  of  snperhitendaice,  and 
to  wlMse  negligence  In  such  exendse  the  ffia- 
aster  Is  traced."  Droinai  v.  Smith,  115  Ala. 
886,  22  South.  4^  In  Dantxier  De  Barde- 
laben  Goal  &  Inm  Oo.,  101  Ala.  809, 14  South. 
1(^  22  li.  B.  A.  861.  it  was  contended  by  the 
plaintiff  that  under  one  phase  of  the  evldoice 
the  negligent  employe,  who  had  set  the  en- 
gine  In  motion,  was  a  8u[>erlnt^dent,  In  that 
he  had  the  direction  of  bis  helper,  and  from 
this  circumstance  liability  was  sought  to  be 
Imposed  upon  the  defendant  Bit  in  response 
to  this  (»ntention  the  court  said  (page  318 
of  101  Ala.,  page  14  of  14  South.  [22  U  R.  A. 
861]) :  "The  evidence  In  this  case  la  without 
conflict  to  the  dfect  that  when  the  engine 
was  moved  or  was  set  In  motion,  Gould's 
helper  was  not  even  on  the  premises,  and 
that  If  the  engine  was  started  by  Gould,  It 
was  the  direct,  negligent  act  of  a  manual 
laborer,  not  in  any  sense  done  In  the  exercise 
of  superintendence,  conceding  that  at  any 
time  superintendence  was  intrusted  to  him. 
This  leaves  the  case  outside  of  s'lbsection  2 
of  section  2590.  The  death  of  McKay,  on 
this  hypothesis,  was  not  caused  by  the  neg- 
ligence of  a  person  to  whom  superintendrace 
was  intrusted  'while  In  the  exerdae  of  such 
superfntendenca' " 

Assuming  that  Blalr  was  a  superintendent 
within  the  meaning  of  the  statute,  and  that 
he  was  guilty  of  negligence,  yet  we  are  not  of 
opinion  that  liability  for  such  negligence  has 
been  shown,  for  the  reason  that  It  does  not 
appeftr  It  occurred  v/hWe  he  was  In  the  exer- 
cise of  the  superintendence  with  which  be 
had  been  intrusted.  On  the  contrary,  he  was 
performing  ^  mere  act  of  manual  labor,  hav- 
ing in  it  no  quality  or  element  of  control  or 
direction.  The  work  that  was  being  done  by 
the  plaintiff  was  very  simple^  and  at  the  time 
of  the  injury  no  orders  or  directions  were 
given  to  him.  In  no  proper  sense  can  It  be 
said  that  Blalr  was  directing  or  superintend- 
ing bis  own  act  at  that  time.  All  that  can 
be  said,  and  the  most  that  can  be  as^rted.  Is 
that  one  doing  the  work  of  a  laborer  of  the 
kind  the  plaintiff  was  doing,  and  woridng  in 
the  place  of  another  laborer,  who  had  desisted 
from  the  work,  negligently  injured  the  plain- 
tiff. "The  employ^  Is  not  answerable  for  tin 
negligence  of  a  person  Intrusted  with  super- 
intendence, who  at  the  time  and  In  doing  the 
act  complained  of  Is  not  ucercising  superin- 
tendence, but  Is  engaged  In  mere  manual  la- 
bor, the  duty  of  a  common  workman."  Cash- 
man  V.  Chase,  166  Mass.  842,  844,  81  N.  B. 
4;  Dresser  on  Employers'  UabiUly,  i  62.  The 
case  of  Boche  v.  Lowell  Bleachecy,  181  Uam. 
481,  68  N.  B.  943,  la  dhtfingntehsble  ten  this 
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tnd  the  earlier  Hassachosetts  caee  above  cit- 
ed, which  It  was  not  Intended  to  OTerrula 

TSie  case  of  K.  C,  M.  &  B.  R.  R.  CJo.  v.  Bur- 
ton, 97  Ala.  240,  12  South.  88,  Is  relied  on  by 
ai^lant  as  being  directly  In  line  with  his 
contention  that  the  facts  establish  the 
ctnse  of  action  laid  against  the  defendant 
Id  the  complaint  In  the  twelfth  paragraph 
-of  the  opinion  in  that  case  there  Is  an  inad- 
Terteat  omission  of  the  last  clause  of  subdl- 
Tlslon  2  lo  stating  tlie  liability  of  the  master 
tmdw  section  2990  of  the  Code  of  1886,  which, 
bowerw,  was  harmless,  beca'ise  the  case  did 
not  torn  upon  the  last  clause  of  the  section. 
There  the  evld^ce  showed  (and  we  bare  ex- 
andned  the  original  record  to  ascertain  what 
tlie  arldence  was)  that  the  negllgrace  of  the 
for«nan  consisted  In  directing  the  train  crew 
to  place  a  refrigerator  car  In  a  position  of 
dangeroos  proximity  to  another  track,  and 
hence  that  bis  n^Ilgence  oocorred  while  he 
was  fn  the  enrclse  of  the  superintendence  In- 
trusted to  him  by  the  company.  The  charges 
there  under  consideration  pretermitted  all 
consideration  of  this  circumstance,  and  placed 
Immunity  from  liability  upon  the  fact  alone 
tbfit  the  foreman  had  performed  a  portion  of 
the  mannal  labor  necessary  to  execute  his 
n^llgent  order.  It  could  not  have  been  In- 
tended by  the  paragraph  of  the  opinion  under 
consideration  to  assert  that  the  n^llgent  per- 
formance of  manual  labor  to  the  Injury  of 
another  laborer  by  one  who  was  for  certain 
pnrposea  a  snperlntoident,  bnt  outside  of  the 
■cope  of  the  superintendence  would  render 
the  employer  liable.  The  language  of  the 
opinion  muflt  be  construed  in  the  light  of  the 
erldoice,  and  thus  considered  it  Intoided  to 
assert  no  more  than  that  where  It  appears 
the  superintendent  is  n^llgent  while  In  the 
exerdse  of  such  superintendence  aa  has  been 
Intrusted  to  him,  the  mere  fact  that  he  assists 
or  co-operates  In  tbe  manual  labor  of  execut- 
ing his  negligent  order  will  not  relieve  tbe 
employer  from  liability.  That  this  was  the 
fall  extent  of  the  decision  In  Burton's  Case, 
mpra,  furthermore  appears  from  the  cita- 
tion of  Osbom  V.  Jackstm  ft  Todd.  11  L.  B. 
C  B.  619,  which  was  also  a  case  in  wblcb 
liability  was  rested  upon  the  finding  that 
tbe  superintendent  n^llgently  directed  tbe 
performance  of  an  act,  in  which,  bowerer, 
he  assisted,  and  that  at  the  time  be  was  in 
the  exercise  of  superintendence^ 

We  will  not  discuss  the  numerous  other 
cases  dted  by  appellant's  counsel  from  other 
Btstea.  Tb^  did  not  arise  out  of  statutes 
Bliallar  to  ours.  Furthermore,  they  do  not 
state  the  common  law  upon  the  subject  of  mas- 
ter and  serront  as  it  has  been  declared  In 
this  state.  The  cases  involTlng  tbe  question 
u  to  when  an  employ^  Is  a  vice  principal, 
•0  that  the  master  is  liable  for  his  negligence 
are  confessedly  In  conflict  and  manifest  a  con- 
trariety of  opinion  in  dlCFerent  Jurisdictions. 
Oar  own  cases  are  collected  and  the  snb- 
lect  is  discussed  in  A.  O.  S.  B.  B.  Co.  T.  Vail 
tAla.)  88  SontlL  124. 


The  circuit  court  properly  gave  tiie  afflrma- 
tlve  charge  for  tbe  defendant 
Affirmed. 

TYSON,  SIMPSON,  and  ANDBBSON,  33^ 
concur. 


017  I4L) 
No.  16,188. 
8TATB  T.  BOGBB8  et  aL 
(Supreme  Conrt  of  Louisiana.  Jane  18,  1906.) 
OBIMINAI.  LiAW— Appuxr-DmnssAi.. 

Appeal  diamlsasd  tm  the  admission  that  tha 
defendant  and  appellee  has  been  hanged  by  a 
mob, 

[Ed.  Note. — ^For  cases  In  point,  see  vol,  lo. 
Cent  Dig.  Criminal  Law.  SI  2701.  2971-297S.] 

(Syllabus  by  the  Court) 

Appeal  from  Ninth  Judicial  District  Court, 
Parish  of  Madison ;  Francis  Zavler  Bansdell, 
Judge. 

Robert  T.  Rogers  and  otbm  were  indicted 
for  murder  and  dlsdiarged,  and  the  state  ap* 
peals.  Dlsmlsaed. 

See  88  South.  952. 

Walter  Guion,  Atty.  Gen.,  and  John  R. 
Mcintosh,  DIst  Atty.  (Frederick  Gray  Hud- 
son, BL  Tjler  Lamkin,  Henry  Bernstein,  and 
George  Wesley  Smith,  of  counsel),  for  the 
State,  Carey  J.  Ellis,  H.  Flood  Madison,  T. 
S.  Ward,  Elstner  ft  Land,  George  8.  Dodds. 
and  David  Mandevllle  Evans,  Jr.,  for  appel- 
lees. 

On  Motion  to  Dismiss. 

LAND,  J.  Defendant,  Robert  T.  Bogota, 
charged  wltb  murder,  was  discharged  on  a 
plea  of  forma  Jeopardy,  and  tbe  state  ap> 
pealed.  Counsel  for  defendant  have  moved 
this  court  to  dismiss  tiie  aitpeol  on  tlie 
ground,  wbl<di  is  admltted.by  the  statsy  that 
said  defoidant  and  appellee  la  dead,  faavlng 
been  token  from  Jail  and  banged  by  a  mob. 
We  are  advlaed  that  a  proeecntion  Is  priding 
In  the  district  court  against  the  alleged  lynch- 
ers. 

Appeal  dismlflsed. 


(117  La.) 
No.  15,809. 

LOUISIANA  RT.  &  NAVIGATION  CO.  v, 
SARPY. 

(Supreme  Court  of  Loaisiana.  June  4,  1906.) 

1.  EXPBOPBIATIOn  —  PaOCEDCrU  —  TBIAIi  bt 

JuRT— Quashing  Vbhibe. 

Where,  in  an  expropriation  proceeding,  a 
Jury  Is  impaneled,  without  objection,  and  the  case 
Is  continued  to  another  day,  under  an  agreement 
which  contemplates  that  the  defendant  shall 
then  answer,  a  motion  to  quash  tbe  venire  (upon 

K rands  which  were  known  when  the  jury  was 
paneled)  and  dilatory  exceptions  come  too  late 
when  offered  upon  the  day  thus  fixed  for  the 
trial,  and  are  properly  overraied. 

2.  Same— Compensation, 

Where,  in  an  expropriation  suit,  a  lump 
snm  ii  claimed  by  way  of  damages,  and  the  pet^ 
tion  sets  forth  a  number  of  distinct  itona,  or 
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elemeots,  of  damage,  without  flpecl^inr  the  pro- 
portion of  the  8um  claimed  which  IB  to  be 
attributed  to  eith.er  of  them,  testimony  offend  In 
Bopport  of  ibo  claim  is  properly  rejected. 

3.  Same— BviDiKCX  or  Vai.ub-Ofinioh  Bn- 

DXNCX. 

In  an  expropriation  proceeding,  a  person 
who  lesides,  and  owns,  and  has  hoaght  and 
•old,  and  knows  of  other  sales  of,  property,  in 
the  vicinity  of  the  property  to  be  expropriated, 
is  not  dlsqaalified  to  give  an  opinion  as  to  the 
value  of  sach  property  twcause  of  his  statement 
to  the  effect  that,  in  forming  such  opinion,  ha 
would  consider,  inter  alia,  the  amount  paid  to 
him  by  the  plaintiff  in  compromise  of  a  pro- 
ceeding for  the  expropriation  of  property  owned 
by  him  and  his  wife  in  the  same  neighborhood : 
the  possible  inSuence  of  that  circumstance  upon 
his  judgment  being  a  question  for  the  jury  to 
consider. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20. 
Cent  Dig.  Evidence.  |  2308.] 

4.  Sahe. 

A  witness  wbo  states  that  he  has  only  a 
general  knowledge  of  the  value  of  certain  prop- 
erty sought  to  be  expropriated,  derived  from  pass- 
ing.  on  a  railroad  train,  throui^  the  parish  in 
which  the  same  Is  situated,  and  who  admits 
that,  for  six  years,  he  has  not  kept  in  touch 
with  such  property  even  in  other  parishes,  is  not 
qoalified  to  enlighten  the  jury  aa  to  the  value 
of  the  property  to  be  expropriated,  and  his 
testimony  is  properly  exclnoed. 

[Ed.  Note. — For  cases  in  point,  see  ToL  20, 
Cent.  Dig.  Evidence.  |  2278.1 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court.  Parish  of  Jefferson;  J6rome 
Louis  Gaudet,  Judge. 

Action  by  the  Louisiana  Railway  &  Navi- 
gation Company  against  George  Sarpy,  to 
expropriate  certain  land.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Dart  ft  Eeman,  for  appellant.  Foster, 
Milling.  Godchnux  &  Sanders  and  Louis  Her- 
mann Marrero,  Jr.,  for  appellee. 

Statement 

MONROE,  J.  Plaintiff  seeks  to  expropri- 
ate, for  the  purpose  of  constructing  thereon 
part  of  a  continuous  line  of  railway,  extend- 
ing from  Shreveport  to  New  Orleans,  a  strip 
of  land  containing  about  6.80  arpents,  100 
feet  wide  by,  sny,  1,200  feet  In  length,  running 
through  the  St  Martin  plantation,  owned  by 
the  defendant  and  situated  In  the  parish  of 
JeflFerson. 

The  record  shows  that  on  July  24,  1905, 
the  case  having  been  called  for  trial,  the 
following  agreement  was  entered  Into  be- 
tween Mr.  Sanders,  of  the  firm  of  Foster, 
Milling,  Godchaux  &  Sanders  and  Mr.  Mar- 
rero, representing  the  plaintiff,  and  Mr.  Eer- 
nan,  of  the  Arm  of  Dart  &  Eeman,  r^re- 
senting  the  defendant,  to  wit: 

"It  Is  agreed  that,  owing  to  the  absence  of 
Mr.  Dart,  of  the  firm  of  Dart  &  Keman,  this 
ease  be  postponed  until  August  3d,  at  11  o'clock, 
and  that  nothing  be  done  to-day  in  the  case 
save  and  except  im[taneling  and  swearing  the 
Jury ;  that  on  August  8d,  or  before,  Dart  &  Ker- 
nan  will  have  the  right  to  file  their  answer  the 
same  as  If  the  jury  had  not  been  Impaneled.'* 


Thereupon  the  jury  was  Impaneled  (after 

the  jurors  bad  been  examined  by  the  counsel, 
present,  and  without  objection)  and  was  dls- 
cbarged  until  August  3d,  to  which  day  the 
case  was  continued.  On  August  3d,  counsel 
for  defendant  having  offered  to  file  an  excep- 
tion, and  a  Question  L«ivlng  arlsra  as  to  the 
terms  of  the  agreement,  the  case  was  con- 
tinued until  August  4th.  when  counsel  filed 
an  exception  of  want  of  citation,  and  also 
moved  to  quash  the  venire  on  the  ground 
that  the  jurors  had,  purposely,  been  selected 
from  the  right  bank  of  the  river,  and  bad  no 
personal  knowledge  of  the  property  to  be- 
expropriated,  which  lies  on  the  left  bank. 
And  the  counsel  further  excepted  that  the 
sketch  annexed  to  the  petition  was  not  such 
as  Is  contemplated  by  law ;  that  the  descrip- 
tion of  the  property  to  be  expropriated  was 
Insufficient;  that  the  plaintiff  company  was 
not  properly  in  court ;  that  no  steps  had  been 
taken  by  the  proper  officers  of  the  company 
to  locate  the  land  to  be  expropriated;  that 
the  suit  had  not  been  authorized  by  the 
proper  officers  of  the  company ;  that  defend- 
ant was  entitled  to  oyer  of  plaintiff's  char- 
ter ;  and  that  the  petition  disclosed  no  cause 
of  action — which  exceptions  and  motion  were 
overruled  by  the  court.  And  thereupon  de- 
fendant answered,  denying  the  existence 
of  plaintiff  as  a  corporation  with  the  power 
to  expropriate,  alleging  that  It  was  unneces- 
sary to  plaintiff  and  Inconvenient  to  defend- 
ant that  the  particular  land  Felected  should 
be  taken;  that  It  would  divide  defendant's 
property  Into  small  parcels.  Interfere  with 
the  drainage,  require  a  rearrangement  of 
the  ditches  and  bridges,  and  prevent  the 
profltable  management  thereof;  and  that 
the  property  to  be  taken  was  worth  ^000. 
and  the  damage  to  the  remainder  would 
amount  to  $3,000.  After  a  trial,  in  which 
there  were  many  bills  of  exception  reserved, 
there  was  a  verdict  Sxlng  the  value  of  the 
land  (evidence  In  regard  to  damage  having 
been  excluded  on  the  ground  of  Insnfficieucy 
of  allegation  In  the  answer)  at  $500,  which 
verdict  wos  made  the  judgment  of  the  court, 
and  the  defendant,  after  moving,  unsuccess- 
fully, for  a  new  trial,  has  appealed. 

Opinion. 

1.  It  Is  said  that,  upon  the  su^stlon  con- 
tained in  the  motion  to  quash  (that  the  ju- 
rors had  been  purposely  selected  from  the 
right  bank  of  the  river,  and  knew  nothing  of 
the  volue  of  the  property  to  be  expropriated), 
the  court  should  have  Inquired  into  the  mat- 
ter. The  facts  all^^  were,  however,  known 
to  counsel  at  the  time  that  the  Jury  was 
Impaneled,  and  (apart  from  the  agreement 
by  a  fair  interpretation  of  which  the  defend- 
ant was  to  answer  to  the  merits),  the  motion 
came  too  late.  It  may  be  that  the  pberiff, 
in  summoning  the  jurors  from  the  right,  In- 
stead of  from  the  left,  banli,  was  of  the 
opinion  that  he  would  be  more  likely,  in  that 
way,  to  obtain  men  who  would  not  be  ob> 
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jectlonable  on  account  of  Interest;  and,  so 
far  as  their  knowledge  was  concerned;  the 
law  was  compiled  with  wben  the  Jury  was  com- 
posed of  "freeholders,  resld^its  of  tbe  parish 
In  which  the  land  lies  and  not  Interested 
In  the  Issue  to  be  tried."  It  Is  not  expected 
that  each  juror  shall  hare  a  personal  knowl- 
edge of  the  partlcalar  land  to  be  expropri- 
ated. 

2.  Defendant  nrges  that  hla  exceptions: 
(1)  that  the  petition  failed  to  allege  that  tbe 
plalntifTs  board  of  directors  had  designated 
the  route  and  authorized  the  Institution  of 
the  proceedings;  (2)  that  tbe  map  annexed 
to  the  petition  and  the  description  of  the 
property  were  insufficient — should  have  been 
BUBtalned.  These  exceptions  were  clearly 
dilatory,  and,  In  view  of  tbe  agreement  which 
contemplated  an  answer,  were  properly  over- 
ruled. 

3;.  It  la  also  said  that  the  judge  erred  In 
rejecting,  upon  the  ground  that  the  demand 
was  not  itemized,  testimony  offered  In 
port  of  defendant's  claim  for  damages. 

The  allegations  of  the  answer  upon  that 
subject  are: 

"That  the  road  has  been  so  located  as  to 
divide  bis  property  Into  small  parcels,  thereby 
aggravating  the  Injury  which  he  will  suffer  by 
this  new  incnmbrance ;  •  •  •  that  the  expro- 
priation of  saiij  property  will  Inflict  loss,  damage 
and  injury  on  your  respondent,  and  upon  his 
other  property,  to  the  extent  of  $3,000 ;  that  tbe 
route  selected  and  the  right  of  way  expropriated 
will  injore  and  damase  tbe  remainder  of  re- 
spondent's property ;  that  it  will  close  the  drains 
and  interfere  with  the  drainage,  and  make  nec- 
essary  a  re-establisbment  of  ditches,  bridges, 
etc,  in  order  to  utilize  tbe  remainder  of  the 
property ;  that  it  will  make  more  laborious  and 
expensive  the  cultivation  of  said  property  and 
the  removal  of  crops  therefrom;  that  it  will 
prevent  the  profitable  management  of  the  re- 
mainder of  the  pro^rty,  and,  by  cutting  same 
into  small  pieces,  will  obstruct  intercommunica- 
tion and  prevent  respondent  from  disposing  of 
same  at  its  real  value,  which,  as  a  large  body  (it) 
now  has,  owinar  to  Its  proximity  to  New  Or- 
leans ;  that  Bala  property  is  now  in  cultivation 
and  is  now  bearing  growing  crops  of  sugar  cane 
and  com,  and  tbe  loss  and  deterioration  of  said 
crops  is  a  part  of  the  loss  which  respondent  will 
incnr  and  part  of  tbe  damages  which  will  be 
justly  due  him  should  said  property  be  expro- 
priated ;  that,  inasmuch  as  respondent  expects  to 
cultivate  the  tracts  of  land  on  either  side  of  said 
railway,  proper  protection  should  be  afforded  in 
the  decree  tor  cattle  guards,  road  crossings,  and 
for  dralnsge." 

It  will  thus  be  seen  that  tbe  lump  sum  of 
$3,000,  which  the  defendant  claims  is  to  be 
made  up  of  a  nnmt>er  of  distinct  Items  which 
will  require  the  testimony,  pro  and  con,  of 
witnesses  possessed  of  different  kinds  of  In- 
formation, and  It  is  fair  to  presume  that  the 
defradant  arrived  at  that  sum,  for  the  p'lr- 
poses  of  bis  all^ata,  by  adding  together  tbe 
amounts  attributed  by  him  to  each  Item,  and 
that  be  expects  to  follow  the  same  course  for 
the  purposes  of  his  probata,  it  Is  therefore 
only  fair,  in  order  that  the  plaintiff  may  be 
apprised  of  tbe  nature  of  his  demand,  that 
tbe  process  of  addiUon  to  which  we  have 
referred  should  be  set  forth  In  the  petition. 


As  the  pleadings  stand,  no  one  but  the  de- 
fendant knows  what  proportion  of  tbe  dam- 
ages claimed  Is  attributed  to  the  loss  of  the 
growing  crop,  or  to  theobstructlonof  the  drain- 
age, or  to  the  required  rearrangement  of  the 
ditches,  bridges,  etc.,  or  to  tbe  divlsloo  of  the 
property  Into  small  parcels,  or  to  the  ad- 
ditional cost  of  cultivating  and  removing 
the  crops,  etc.,  and  we  think  tbe  plaintiff  need- 
ed that  information  In  order  to  enable  It  to 
meet  the  claim.  It  Is  suggested  that  plain- 
tiff opened  the  door  to  proof  upon  the  sub- 
ject by  the  examination  of  its  own  witnesses, 
but  we  do  not  find  that  to  have  been  the  case. 
It  is  also  suggested  that  plaintiff  la  obliged 
to  have  the  value  of  tbe  land  "and  what  dam- 
ages. If  any,  the  owner  would  sustain.  In  ad- 
dition to  the  loss  of  the  land,  by  Its  expro- 
priation," assessed,  as  a  condition  precedent 
to  Its  expropriation.  We  take  It,  however, 
that,  when  tbe  owner  comes  Into  court  and 
sets  up  a  speclflc  claim  for  damages,  the  mat- 
ter Is  governed  by  the  ordinary  rules  of 
pleading,  and  that  he  should  state  his  case 
in  such  a  manner  as  to  place  the  party  from 
whom  he  expects  to  recover  on  bis  defense. 

4  The  trial  judge  excluded  tbe  testimony  of 
several  witnesses,  called  by  the  defendant 
to  prove  the  value  of  the  land,  on  the  ground 
that  they  were  not  qualified  to  testify  <m  that 
subject. 

J.  A.  Gaudet  testifies  that  he  has  bought 
and  sold  property,  and  that  he  and  his  wife 
own  property,  in  the  parish,  near  the  prop- 
erty In  question;  that  be  knows  tbe  property 
in  question,  and  knows  Its  value.  His  tes- 
timony as  to  its  value  was,  however,  rejected, 
on  the  ground,  as  we  understand  the  ruling, 
that  he  stated  that,  in  making  his  estimate, 
he  would  take  into  consideration  the  amount 
recovered  from  plaintiff,  by  way  of  compro- 
mise, by  him  and  his  wife,  for  land  owned  by 
them.  The  witness,  however,  stated  that  he 
would  take  Into  consideration  the  sale  made 
by  his  wife  and  blmseilf  "and  other  sales." 
Being  asked  whether  the  compromise  that 
he  had  made  would  be  the  main  factor  In  bis 
estimate  of  the  value  of  the  defendant's  land, 
be  answered  that  it  would  not,  though  It 
would  Influence  such  estimate. 

We  are  of  opinion  that  the  testimony  should 
have  been  received.  The  witness,  we  Infer, 
is  as  capable  of  giving  an  Intelligent  opinion 
apon  tbe  qviestlon  at  Issue  as  any  one  who 
can  be  found,  and  Is  not  disqualified  because 
he  has  owned,  and  has  recently  sold,  land  In 
the  immediate  vicinity  of  that  which  he 
was  called  upon  to  value,  or  because  he 
would  have  taken  that  circumstance  Into 
account  How  far  It  might  aflFect  bis  judg- 
ment ts  a  question  for  the  jury. 

We  are  of  the  same  opinion  In  regard  to 
the  t^tlmony  of  B.  Morere  and  K.  H.  Hack- 
ney; the  former  having  been  a  resident  of 
the  parish  for  many  years  and  an  owner  of 
real  estote,  and  the  latter  being  a  manufactur- 
er who  has  dealt  in  real  estate  In  New  Or- 
leans and  was  called  to  give  Us  opinion  of 
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tbe  ivlae  of  the  land  in  question  as  a  manu- 
facturing site; 

Mr.  J.  W.  Boaa  being  asked,  "Are  yo'i 
thoroughly  familiar  with  the  property  form- 
ing tbe  plantations  above  the  line  of  New 
Orleans?"  replied,  "Only  In  pasalng  throogh 
aa  the  rallroada"  Being  asked,  "Did  yon 
know  this  place?'  be  rolled.  "Only  In  a  gat' 
«ral  way."  Being  asked,  "Do  yon  know  the 
Talne,  In  a  gweral  way?"  he  replied,  ■Tea, 
sir.'*  It  does  not  appear,  however,  that  he 
ever  left  the  railroad  train  In  the  parish  of 
Jefferson,  and,  though  he  was  interested  in 
sngar  planting  in  St  James,  up  to  1898,  he 
admits  ttiat  be  bag  beoi  out  of  that  bnslness 
and  has  not  kept  in  towA  with  s^igar  plan- 
tations during  the  last  six  years.  We  are 
■of  opinion  that  his  testimony  was  properly 
rejected. 

For  the  reasons  thus  assigned.  It  Is  ordered, 
adjudged,  and  decreed  ttiat  the  verdict  and 
.luc^ment  appealed  from  be  set  adde  and  an- 
nulled, and  that  this  case  be  remanded  to  the 
district  court  to  be  proceeded  with  according 
to  law  and  to  the  views  expressed  in  this 
opinion. 


aiT  La.) 
No.  15.731 
NATIONAL  BANE  OF  COI^niRROB  T. 
SULLIVAN  (UNION  OIL 
00.,  Intervener). 

(Snprwu  Oonrt  of  Loaiaiana.  April  23,  1906. 
BeheariDg  Denied  June  4^  1006.) 

I*  AoBicuLTUBE— Liens  on  Cbop— Advances 
— Extent  op  Lien. 

The  right  of  pledffe.  In  favor  of  the  fnp- 
BulMr  of  money,  resultlaR  from  the  execntion 
and  registry  of  the  written  lDf>trument  author- 
ized by  Act  No.  66,  p.  114.  of  1S74,  is  Intended 
to  bear  upon  the  crop  as  security  for  the  reim- 
bnnement  of  the  money  that  tbe  planter  "may 
require"  for  necessary  expenses  of  the  crop  and 

£1antat1on.  and  not  as  security  for  money  wbirh 
as  already  been  advanced  and  used  before  cbe 
execution  and  registry  of  the  Instrument. 

S.  OoHTBAors—BEBACH— Defenses— Waivjeb. 

Where  a  planter  in  consideration  of  advan- 
ces made  and  to  be  made  by  the  factor  asreea 
to  ship  bis  crop  of  cotton  to  the  latter,  or  to 
a  consignee  to  be  designated  by  him,  but  with- 
out the  knowledire  of  tbe  factor  sbiiM  the  greater 
part  of  tbe  crop  to  some  one  else,  it  Is  no 
answer  to  tbe  <^arge  ttiat  he  has  violated  Ills 
contract  to  say  that  tbe  factor  failed  to  desig- 
nate a  consignee,  and,  after  being  informed  of 
the  partial  shipment  already  made,  received 
tbe  promise  of  the  planter  tluit  the  balance  of 
the  crop  would  be  shipped  according  to  tbe 
contract  and  that  by  these  acts  he  waived  bis 
rights  in  the  premises. 

3.  AORICULTUBE    —   LlEN    FOB    ADVANCES  — 

Burden  or  Proof. 

The  crop  privilege  conferred  by  Civ.  Code, 
art  S217  (in  so  far  as  It  relates  to  that  subject), 
is  intended  to  secure  the  reimbursement  only 
of  money  which,  having  been  advanced,  is  ac- 
tOAlly  used,  for  the  purchase  of  necessary  sup- 
plies and  the  payment  of  necessary  expenses  for 
the  farm  or  plantation,  and  it  is  for  the  person 
seeking  to  enforce  the  privilege  to  prove  that 
the  money  claimed  by  him  was  so  used ;  otbei^ 
wise,  no  privilege  can  be  recognized. 
^  Goktbacts—Bbbaoh— Know  ledge. 

Where  a  planter  obtains  advances  for  the 
making  of  liii  cn^  from  a  bank  where  1m  keeps 


an  account  in  which  he  deposits  other  fundi 
than  those  advanced,  the  fact  that  the  bank  col- 
lects the  proceeds  of  a  draft  drawn  by  him  <m 
a  cotton  seed  oil  company  and  credits  same  to 
bis  account  cannot  be  presumed  to  convey  wtie% 
to  the  bank  that  the  planter  had  sold  bis  cotton 
seed  In  violation  of  his  contract  with  it. 

5.  AoBicuLTUBE— Lien  fob  Advahoes— Psop- 
XBTT  Subject— Sale. 

The  prlvilen  for  advances  conferred  by 
C3v.  Code.  art.  3217  Is  not  confined  to  the  grow- 
ing crop,  but  bears  upon  the  prodocts  after  they 
are  severed  from  the  soil,  ana  follows  them  into 
the  hand  of  a  purchaser,  who,  buying  directly 
titm  the  planter,  la  presnmed  to  know  that  soch 
privilege  may  or  actually  does  exist. 

(Syllabus  by  the  Court) 

Appeal  from  Tenth  Judicial  District  Courl; 
Parish  of  Concordia;  John  S.  Boatner,  Judg& 

Action  by  tbe  National  Bank  of  Oommerce 
against  J.  B.  Sullivan,  in  which  the  Union 
Oil  Company  intervened.  From  a  judgment 
for  plalntifT,  defendant  a[q>eala.  Affirmed  in 
part,  and  reversed  In  part 

Samuel  Lucius  Elam,  for  appellant.  Sam- 
uel Lucius  Klam  and  T.  M.  &  J.  D.  Miller, 
for  appellant  intervener.  Dagg  &  Dale,  for 
appellee. 

Statement 

MONBOB,  J.  Plaiutifl  sues  on  three 
notes  of  $1,600,  ¥1.600,  and  f4,000,  dated  July 
0,  August  16,  and  September  26,  1904,  re- 
spectively, and  on  open  account  for  $1,440.25, 
all  for  advances  alleged  to  have  been  made 
to  tbe  defendant  for  the  purposes  of  the  crop 
of  1901  on  DunI>arton  plantation  in  tbe  pariiUi 
of  Concordia.  It  alleges  that  It  has  a  privi- 
lege for  the  whole  amount  claimed,  and  also 
a  right  of  pledge  resulting  from  a  written  In- 
stmment  duly  recorded,  and  It  prayed  for  a 
writ  of  sequestration,  and  for  Judgment  with 
recognition  of  Its  privilege,  and  pledge  on  the 
products  to  be  seized.  A  writ  of  sequestra- 
tion was  accordingly  issued  under  which  cer- 
tain cotton  and  cotton  seed  were  seized  on 
Dunbarton  plantation  and  elsewhere  and, 
thereupon,  tbe  Union  Oil  Company  intervened, 
alleging  ttiat  the  sheriff  bad  taken  129  tons 
of  seed  which  it  intervener)  had  bought,  paid 
for,  and  had  In  its  possession,  and  praying 
Judgment  for  tbe  same  with  damages.  To 
this  Intervention,  plalntilf  answered,  averring 
that  when  Intervener  made  tbe  alleged  pur- 
chase It  was  well  aware  of  plaintlETs  privi- 
lege and  right  of  pledge,  and  adopted  the 
course  pursued  by  It  for  the  purpose  of  defeat- 
ing the  same,  and  It  prayrf  for  judgment  not 
only  with  respect  to  the  seed  actually  taken 
Into  custody  by  the  sheriff,  but  also,  with 
respect  to  certain  other  seed  which  the  in- 
tervener acquired  possession  of,  not  as  plaln- 
tifT alleges  by  virtue  of  a  sale,  but  by  virtue 
of  a  fraudulent  giving  In  payment  by  an  In- 
solvent debtor.  Tbe  defendant  after  moving 
unsuccessfully  to  dissolve  tbe  sequestration, 
filed  an  answer,  denying  tbe  all^ations  of 
the  petition,  and  setting  up  some  other  mat- 
ters which  are  not  Insisted  on  and  need  not 
be  considered. 
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Tbe  fRcto  of  tbe  case  appear  to  be  as  fol- 

hnra: 

Defendant  waa  r^rded  u  a  man  of 
meanB,  and  enjoyed  a  good  credit,  and  his 
embarnuaed  condition,  as  made  known 
thnrag^  the  transactions  out  (tf  wlilcb  this 
litigation  arises  and  more  particularly,  per- 
tiaps,  through  the  litigation  Itself,  appears  to 
bave  been  a  matter  of.  surprise  to  those  with 
whom  be  was  doing  business.  He  owned  a 
residence  In  Natehes,  and  a  ralnahle  planta- 
tion in  ttie  parish  of  Concordia,  I^a.,  which  was 
made  at  four  contigaom  tracts  or  planta- 
tbms,  known  as  "Dnnbarton,"  'Vairriew," 
'McCarthy."  and  "Ramshorn"  "(or  Boss  ft 
Alaite),"  respectlTdy;  ths  whole  operated 
onder  one  management,  as  one  plantation, 
asd  known  as  "Dnnbarton.**  On  April  18, 
lOD^  he  entered  Into  a  verbal  contract  with 
plaintiff  to  the  effect  that  the  latter  should 
advance  him  money  to  the  extent  of  f  12,000 
for  the  making  of  his  crop  for  that  year. 
What  then  occurred  Is  stated  by  tbe  asslBtent 
ashler  of  the  bank  In  tbe  following  language, 
to  wit: 

He  said  be  wanted  $8,000  oo  that  day.  I 
btm  I  would  let  bim  have  the  $3,000,  but. 
owinjc  to  the  importance  of  the  transaction. 
woDid  not  attempt  to  prepare  the  papers  myself, 
bat  would  have  tbe  necewary  act  of  pledge 
dtawn  up  which  he  could  sign  at  a  later  day. 
He,  then,  b^ore  tbe  pledge  waa  execated. 
wanted  $S.000  more,  which  we  let  him  have,  ae 
evidenced  by  note  dated  May  31.  1904.  On  July 
9th,  I  had  the  necessary  paper  and  this  pledge 
wu  execnted.  and  another  note  for  $1,600,  dated 
Jnly  Ist  DMb]  was  made." 

Referring  elsewhere  to  this  matter,  the 
witness  testifies  as  follows: 

"Q.  How  much  had  the  bank  advanced  to 
SaluTan  for  bis  crop  at  the  time  the  pledge  was 
iifned?  A.  $7,600.  •  •  •  Q.  The  pledge  de- 
■cribes  three  notes — one  for  $3  000,  dated  April 
18,  1904,  one  for  $8,000.  dated  May  31.  IWH, 
and  the  third  for  $1,600.  dated  July  9,  1904. 
Had  the  money  evidenced  hy  these  notes  been 
tdvanced  to  Mr.  SnlUvan  prior  to  the  execution 
of  the  pledge?  A.  It  had.''^ 

Tbe  act  of  pledge  referred  to  reads  In  part 
aa  follows: 

"Personally   came  *   *  •  J.   B.  Snllivan 

•  •  •  who  declared  •  •  •  that  he  has  this 
ity  bOTToved  from  the  •  *  *  bank  •  •  • 
tbe  sam  of  $7,600  •  *  •  to  enable  bim  •  •  • 
to  enltlvate,  make,  and  produce  a  crop  of  cotton, 
corn,  and  other  produce  on  his  DuntHirton  plan- 
tition  •  ♦  *  during  the  year  1904,  for  which 
amount  tbe  said  James  6.  Sullivan  has  executed 
hi!  three  promissory  notes  *  •  •  for  $3,000, 
dated  April  18, 1904,  •  •  •  for  $3,000,  dated 
May  31.  1904,  •  *  •  and  for  $1,600,  dated 
July  0,  1004,  *  *  *  and  tbe  said  appearer 
ttnbf  declares  that  in  order  to  fully  secure  the 

•  •  •  bank  •  *  *  in  the  full  and  final 
payment  of  the  said  notes  and  said  advances  so 
made,  or  that  may  hereafter  he  made,  •  *  * 
»  does  hereby  give  and  grant,  •  •  •  in  ad- 
dition to  the  privilege  now  conferred  by  law  to 
Uie  furnisher  of  supplies,  a  lien  and  pledge  up- 
on all  tbe  cotton,  cotton  seed  •  •  •  raised 
or  produced  by  hiiu,  either  by  himself,  bis  ten- 
aots.  •  •  •  on  said  plantation.  It  is  further 
apved  that  said  J.  B.  Sullivan  will  cultivate  his 
uid  crop,  gather  and  prepare  same  for  market 

Boon  as  practicably  aiM,  as  soon  as  same  Is 
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prepared  for  mattet,  will  ship  tbe  same  to  tbe 
•  *  •  bank  •  •  •  or  to  any  commission  mer- 
chant designated  by  tbem,  to  Uieir  account ;  the 
proceeds  thereof  snail  be  applied  to  the  extin- 
guishment of  the  advances  so  made,  or,  at  the  op- 
tion of  the  •  •  •  bank  *  •  •  shall  be  applied 
to  any  other  or  additional  amount  advanced  that 
may  not  be  secured  by  an  act  of  pledge,  as  tbe 
bank  may  see  fit  •  •  •  It  is  agreed  that  this 
is  a  Louisiana  contract,  and  t&e  raforcement,-  if 
necesaary,  shall  be  governed  by  the  laws  of  the 
state  of  LiOuiBiana." 

About  September  lat,  following  the  fore- 
going, the  defendant  agreed  with  H.  &  C. 
Newman,  of  New  Orleans,  to  ship  to  that  firm 
his  entire  crop  of  cotton,  less  about  60  bales 
which  be  shipped  to  J.  Wels  &  Co.  of  New 
Orleans,  and  when  and  as  the  cotton  waa 
picked  and  ginned,  he  shipped  it  accordingly 
— 867  bales  to  Newman  and  61  bales  or  68 
hales  to  Wels;  all  of  which  was  without 
plalntilTs  knowledge  or  consent  On  Septem- 
ber 26th  or  27th  he  sold  to  tbe  Intervener  for 
fntnre  delivery  300  tons  of  cotton  seed  from 
the  Dunbarton  crop  of  1004,  for  which  inter- 
vener paid.  In  advance,  by  honoring  his 
drafts,  of  September  28th  for  $1,500,  and  of 
October  4th  for  $2,000,  and  this,  also,  was 
done  without  the  knowledge  or  consent  of 
plaintiff:  In  fact,  as  late  as  January  6th, 
1806,  plaintiff  wrote  to  defendant: 

"You  are  aware  we  have  a  crop  pledge  on 
your  cotton,  cotton  seed,  corn,  etc.,  recorded,  and 
this  pledge  promises  all  cotton  shall  be  shipped 
for  our  account.  Please  accept  this  as  notice 
ttiat  no  cotton,  or  seed,  or  com,  must  be  shipped 
or  sold,  except  for  our  account,  until  this  Indebt- 
edness Is  satisfied." 

To  which  defendant  rolled,  <m  January 
eth: 

"No  cotton,  or  anything,  will  be  shipped  until 
yon  are  paid,  which  will  be  in  tour  or  five  daya; 
some  time  next  week." 

It  iB  fair  to  say  that  defendanfa  arrange- 
ments with  H.  &  C.  Newman  had  up  to  that 
Vme  enabled  him  to  pay  to  plaintiff  the 
two  notes  of  $3,000  each,  mentloQed  In  the 
act  of  pledge,  as  also  a  note  of  $3,000,  which 
he  had  previously  given  to  plalntlfl  In  a 
different  matter,  and  that  he  appears  to 
have  entertained  the  hojfe  (which  was  not 
realized)  that  Newman  would  pay  the  balance 
of  his  debt  to  plaintiff.  It  was  part  of  ln< 
terven^s  understanding  with  defoidant  that 
it  should  send  for  the  seed  for  whldi  It  had 
contracted  when  the  river  (Toisaa)  sbonld 
have  become  navigable,  and,  on  Thursday, 
January  18,  1006,  the  steamboat  J.  W. 
Swaysse  was  dispatched  (m  that  mission,  the 
general  situation  at  that  time,  so  far  aa 
these  Utigante  are  concerned,  being  abont  as 
follows:  For  a  day  or  two  before  there  had 
been  a  movement  looking  to  the  attachment 
by  platntlffi  of  d^endanfa  store  (a  general 
store  at  Dunbarton).  and  one  of  the  counsel 
who  now  represents  both  Intervener  and  de- 
fendant had  been  consulted  and  had  prepared 
tbe  necessary  papers.  In  the  doing  of  which 
be  had  occasion  to  wad  the  act  of  pledge 
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bere  relied  on  by  plaintiff.  Bo  tar  u  tbe 
attachment  was  concerned,  however,  the  mat- 
ter was  arranged  b7  the  defendant  consent- 
ing that  the  stock  In  the  store  should  be  sold 
and  the  proceeds  divided  among  his  credit- 
ors, and  thwe  having  been  some  suggestion 
of  a  purpose  on  the  part  of  the  plaintiff  to 
seize  the  cotton  seed  now  In  dispute,  the 
counsel  above  mentioned  stated  or  Intimated 
tiiat  he  would  be  onable  to  represent  the 
plaintiff;  his  reason  (whether  given  or  not) 
being,  that  he  was  the  regularly  retained 
counsel  of  the  oil  company.  He  was  then 
called  elsewhere,  and,  on  the  following  day, 
the  captain  of  the  Swayze  (who,  and  whose 
boat,  hare  beoi  In  the  employ  of  the  hiter- 
veaet  for  some  yeanOt  telephoned  to  the  office 
of  Intervener  for  Instructions,  and  was  di- 
rected by  some  one  In  charge  to  go  after  the 
seed  at  Dtmbarbm,  wblvh  be  at  once  pro- 
ceeded to  do.  Later  on  the  same  day  Sklp- 
wlth,  Interrena's  manager  who  had  beai 
temporarl^  absrait,  and  was  uninformed  as 
to  what  bad  just  taken  place,  met  defendant 
on  a  railroad  train  and  was  told  by  blm 
that  his  (defendant's)  affairs  were  In  bad 
shape,  thongh  there  was  a  prospect  that 
Newman  would  stral^ten  thrai  out,  and  he 
was  asked  whether  intervener's  seed  had 
been  taken  from  Dunbarton,  to  which  he  re- 
plied that  be  did  not  know,  wbereiq)on  de- 
fendant snggestM  that  be  bad  better  move 
tbe  seed  as  soon  as  he  conld.  Tbe  boat 
which  bad  been  sent  for  that  purpose  arrived 
at. Dunbarton  that  same  evening  Qirobably 
whilst  the  conversation  thus  mentioned  waa 
going  on)  and  the  captain  there  found  Lee, 
the  manager  of  the  plantation,  who  bad  pre- 
viously been  Informed  defendant  tiiat  the 
seed  had  been  sold  to,  and  would  be  called 
for,  by  intervener,  and  who  was,  thereftn^ 
ready  to  deliver  It  i:be  loading  of  the  boat, 
accordingly,  began  on  Friday  numilng,  and 
continued  until  BJSSS  satfts,  which  was  aa 
much  as  she  could  carry,  had  been  placed  on 
board,  and  on  Saturday  she  steamed  to  Glsy- 
ton,  a  station  at  which,  as  we  nnderstand 
the  testlmoiv,  the  railroad  touches  ttae  rlv«r, 
and  where  It  was  the  purpose  to  discharge 
the  cargo;  the  understanding  being,  that 
the  boat  was  then  to  return  to  Dunbarttm  tor 
the  balance  of  the  seed,  consisting  of  loose 
seed,  "estimated"  at  about  20  tons,  and  seed 
In  sacks,  also  '*estlmated"  at  about  500  sacks. 
On  the  arrival  of  the  boat  at  Clayton  part 
of  the  cargo  was  ^schai^^ed  and  put  in  ware- 
house or  on  cars,  and  of  that  part  168,200 
pounds  was  subsequently  seised  by  the  sheriff 
and  bonded  by  intervener,  who  also  retained 
possession  of  ttae  balance  of  the  cargo  (as 
ahipped  on  the  Bwayse,  consisting  of  276,196 
pounds)  as  will  be  hereafter  stated.  On  ttae 
day  (Saturday)  upon  which  the  Swayze  left 
Dunbarton,  defendant  visited  the  plaintiff 
bank  in  Natchez  and  had  an  interview  with 
the  officers.  In  which  he  informed  them  of 
the  shipment  of  cotton  which  he  bad  made 
to  Wels,  and  of  the  sale  of  the  seed  to  In- 


twvoier,  and  In  which,  no  doubt,  his  pre- 
vious shipments  to  Newman  (of  which  plaln- 
tltt  had  learned  some  five  days  before)  were 
referred  to,  aud  as  a  result  of  whlota,  be 
executed  an  instrument,  reading  (sav*  tbe 
mer^  formal  part),  as  toOffwa: 

"Jany  2U  lOOS." 
^'Gentlemen :  I  hereby  axree  and  promise  to 
ship  the  cotton  and  cotton  seed  now  on  my  Dun- 
barton plantation  *  *  *  to  you  at  Natchex, 
MisslMippi — tbe  cotton,  !n  care  of  Rumble, 
Wensel  Co,  and  the  seed,  in  care  Natches  Oil 
Co;  said  shiunents  to  be  made  on  first  boat 
to  arrive  at  um  landing." 

In  executing  this  instrument,  defendant  in- 
formed plaintiff  that  there  were  then  at  Dun- 
barton 79  bales  of  cotton  and  between  260 
and  300  tons  of  seed,  and  he  promised,  as  he 
was  about  going  to  the  plantation,  that  he 
would  wire  on  his  arrival  whether  the  seed  was 
still  there,  from  which  It  is  evident  that  plain- 
tiff was  given  to  understand  that  there  wai 
some  reason  to  apprehend  that  It  might  have 
been  removed,  though  we  are  not  led  to  in- 
fer that  defendant  toid  plaintiff  that  be  had 
on  the  preceding  Thursday  advised  the  in- 
tervener to  remove  It  as  soon  as  practicable. 
Defendant  reached  Dunbarton  on  the  follow- 
ing day  (Sunday,  July  22d)  and  learned  what 
bad  taken  place,  but  be  left  the  "wiring"  to 
an  Agent  of  plaintiff  whom  he  found  on  tbe 
spot,  and,  either  through  the  latter,  or  In. 
some  other  way,  plaintiff  learned  of  the  alt- 
uation,  and  immediately  caused  the  Issuance 
of  the  sequestration  under  which  tbe  sheriff 
seized  100,680  pounds  of  seed,  wlilch  had 
been  left  on  the  plantation,  as  also  some  cot- 
ton, amounting,  as  we  understand,  to  52 
bales,  and  under  which  be  proceeded  to 
Clayton  and  boarded  the  Swayze,  as  that  boat 
was  about  moving  over  the  Catahoula  side 
of  tbe  river,  but  without  stopping  the  boat 
or  seizing  her  cargo.  He,  also,  as  has  been 
stated,  seized  168,200  pounds  of  seed,  which 
bad  been  discharged  at  Clayton,  and  which, 
with  that  seized  at  Dunbarton,  was  subse- 
quently bonded  by  intervener.  It  may  also 
be  here  stated  that  plaintiff  bonded  the  cot- 
ton which  was  seized  at  Dunbarton,  and  that 
tbe  same  was  afterwards  sold,  and  the  pro- 
ceeds amounting  to  11,186.12,  applied  in  re- 
duction of  plaintiff's  claim. 

The  two  notes  of  $8,000  esc^  moitloiied 
In  the  act  of  pledge,  were,  as  has  been  stated, 
paid,  the  amounts  represented  by  the  other 
note  of  $1,600,  mentioned  In  tbe  pledge,  and 
by  tbe  notes  of  f 1,600  and  $4,000.  and  by  the 
claim  on  open  account,  for  $1,440.26,  are 
shown  to  have  been  furntebed  by  plaintiff, 
to  defendant,  and  to  be  unpaid.  Plaintiff  in- 
sists that  its  entire  claim  Is  secured  by  tbe 
act  of  pledge,  but  even  If  that  be  not  so ;  hav- 
ing contracted  with  defendant  to  make  ad- 
vances for  the  purposee  of  a  crop,  that  It 
has  a  privily  for  tbe  whole  amount  ad- 
vanced Irrespective  of  the  use  to  which  tlie 
money  was  actually  applied;  and  on  tlie 
trial  below  It  objected  to  tbe  Introduction  of 
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testimony  going  to  sbow  tbat  a  large  propor- 
tloQ  of  the  money  advanced  was  need  for 
other  porposes  than  the  making  of  the  crop. 
There  was,  however,  some  testimony  on  that 
subject  which  found  Its  way  into  the  record, 
which  the  Jndge  a  quo  concluded  that 
nearly  $6,000  was  actually  used  for  crop  pnr- 
poses.  There  was  Judgment  In  the  district 
coart  in  favor  of  plaintiff,  and  against  defend- 
aat,  for  $8,540.25,  with  Interest,  recognizing 
the  privilege  and  right  of  pledge  asserted  by 
plaintiff,  maintaining  the  seizure,  as  made, 
decreeing  tbat  the  $1,185.12,  realized  from 
the  cotton  be  applied  as  a  credit  on  the  open 
account,  that  Intervener  surrender  the  seed 
bonded  by  it,  or  pay  plaintiff  $1,S40,  and  that 
intervener  pay  plaintiff  $1,794  as  the  net 
proceeds  of  the  seed  taken  by  it  and  not 
seized  by  the  sheriff;  tbe  whole  Judgment 
aganlst  intervener  to  be  credited  with  $2,000, 
being  the  amount  of  Its  check,  given  to  plain- 
tiff In  payment  of  defendant's  draft  for  that 
amount.  The  defendant  was  condemned  to 
pay  the  costs  of  the  main  action  and  the 
intervener  tbose  of  the  Intervention.  Defend- 
ant and  intervener  have  appealed  and  plain* 
tiff  has  answered,  praying  that  the  Judgment 
be  amended. 

Opinion. 

Plaintiff  agreed  to  make  advances  for  the 
parposes  of  the  crop  to  be  made  in  1004  on 
Dnnbarton  plantation  (which  plantation,  we 
find.  Included  the  several  tracts,  or  planta- 
tions, known  as  "Palrvlew,"  "McCarthy," 
"Ramsbom,"  or  "Ross  &  Marks,"  and  "Dun- 
barton,"  proper),  and  it  was  part  of  the 
agreement  that  the  advances  should  be  se- 
cured by  a  written  pledge  of  the  crop,  to  be 
thereafter  executed  and  recorded.  Bnt,  with- 
out waiting  for  that  security  plaintiff  ad- 
vanced f7,600  represented  by  the  notes  of 
April  18th,  May  81st,  and  July  0th,  and  when, 
upon  the  date  last  mentioned,  tbe  act  of 
pledge  was  executed,  that  amount,  represent- 
iag  the  aggregate  proceeds  of  the  three 
notes  mentioned,  was  the  only  specified 
amonnt  which  it  purported  to  secure.  The 
law  (Act  No.  66,  p.  114,  of  1874)  which  is 
Fdled  on  as  aathorlzlng  a  pledge  so  peculiar 
In  its  character,  however,  provides  that  tbe 
planter  "may  pledge  hie  growing  crop, 
•  •  *  for  advances,  in  money,  goods,  and 
other  necessary  supplies,  that  he  may  re- 
Qulre  for  the  prodnction  of  the  same,"  and 
we  do  not  understand  this  to  mean  that  he 
may  so  pledge  his  crop  for  advances  which 
have  already  been  received  and  consumed. 
In  other  words,  we  do  not  understand  tbat  a 
factor  may  advance  money  and  supplies  wlth- 
ont  a  pledge  of  the  crop,  and,  aftOT  the  ad- 
vances have  been  made,  perhaps,  at  the  end 
of  the  season,  and  after  the  crop  has  Iwen 
gathered,  avail  himself  of  the  benefit  of  tbe 
act  ta  1874  by  taking  a  pledge,  tbe  antborlty 
for  and  tbe  l^Uty  of  which  is  made  de- 
leodent  upon  other  conditions.  No  one  will 
pretend  tbat,  qooad  a  <vop  not  deUvwed  Into 


his  possession,  a  right  of  pledge  can  exist  in 
favor  of  the  furnisher  of  supplies  (whether 
as  between  him  and  the  planter  or  as  be- 
tween him  and  anyone  else)  unless  It  be 
acquired  under  the  act  of  1874,  aod  since,  as 
we  have  seen,  that  act  authorizes  such  a 
pledge  as  security  only  for  advances  which 
the  planter  may  require,  it  fbllows  that  an  at- 
tempt in  that  way  and  without  delivering  It 
into  the  possession  of  the  pledgee  to  pledge  a 
crop  for  advances  '^hich  have  already  been 
made  and  used,  must  be  abortive,  as  to  the 
parties  themselves  and  all  the  world. 

It  is  said,  however,  tbat  the  act  of  pledge 
here  relied  on  was  intended  to  secure  not  only 
the  $7,000,  which  had  already  been  advanced, 
but  also  any  further  sum  that  might  be 
advanced.  We  do  not  so  understand  the  act 
It  may  be  conceded  that  the  original  agree- 
ment contemplated  that  the  advances  to  be 
made  should  be  secured  by  pledge,  but  the 
act  of  pledge,  as  executed,  specified  a  partlcu* 
lar  amount,  already  advanced  and  used,  as 
representing  the  particular  debt  to  be  se- 
cured, and,  toward  the  ^d  of  the  Instmment, 
we  find  the  following,  to  wit :  -r 

"Said  J.  B.  Sullivan  will  culUvate  his  said 
crop  •  *  ♦  will  ship  the  same  to  •  •  • 
the  •  •  *  bank  •  *  •  or  to  any  commis- 
bIod  boose  designated  by  them  to  their  account ; 
the  proceeds  thereof  shall  be  applied  to  the  ex- 
tinguishment by  them  of  the  aavances  so  made, 
or,  at  the  option  of  the  •  •  •  bank  •  •  • 
Bhali  be  applied  to  the  payment  of  any  other  or 
additional  amount  advanced  that  may  not  be  se* 
cured  by  an  act  of  pledge,  as  the  said  bank  may 
seefif^ 

From  which,  and  from  the  positive  and 
reiterated  statements  of  the  plaintiff's  wit- 
nesses, to  the  effect  that  the  contract  with  tbe 
defendant  called  for  no  advances  save  for 
crop  purposes,  It  Is  evident  tbat  it  was 
within  tbe  contemplation  of  the  parties  that 
some  of  the  advances  under  the  contract 
should  be  secured  by  pledge,  and  some  should 
not,  and  our  conclusion  la  tbat  the  only  ad- 
vances to  be  included  in  the  class  first  men- 
tioned were  those  specifically  referred  to  In 
the  act  of  pledge,  byt  for  which,  as  we  have 
Been,  the  property  could  not  be  pledged  wltb- 
out  being  delivered  into  the  actual  possession 
of  the  pledgee.  We  therefore  conclude  that 
plaintiff  has  no  pledge.  It  is,  however,  se- 
cured, to  the  extent  of  the  privilege  accorded 
by  Civ.  Code,  art,  3217,  "on  the  crops  of  tbe 
year  and  tbe  proceeds  thereof,"  which  privi- 
lege Is  conferred  In  the  same  terms  as  those 
of  tbe  laborers  by  whom  the  crops  are  made, 
of  the  lessor  upon  whoce  land  they  are  made, 
and  of  tbe  overseer  under  whose  supervision 
they  are  made,  and,  as  there  is  neither  labor- 
er, lessei^  nor  overseer  before  the  court.  It 
follows  that  for  the  purposes  of  this  suit 
the  privilege  of  the  plaintiff,  to  the  extent 
maitloned.  Is  paramount  to  any  other  claim 
upon  the  crops  made  on  Dunbarton  In  1904, 
and  upon  the  proceeds  thereof. 

Tbe  learned  counsel  for  defendant  (who 
also  represents  the  Intervener;  argues  that. 
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quoad  the  defendant,  the  sequestration  should 
be  dlsBolved,  because  the  plaintiff  made  no 
Inquiry,  as  to  the  disposition  of  the  crop  dur- 
ing the  crop  year,  and  because,  falling  to 
designate  a  consignee,  It  Is  presumed  to  have 
waived  its  rights  In  the  premises.  The  argu- 
ment Is  predicated  in  part  upon  an  error  of 
fact  Balier,  the  assistant  cashier  of  the 
bank,  testifies  that  he  Inquired  about  the 
crop  in  November,  1904^  and  that  defendant 
told  him  that  he  had  neither  ginned  nor 
shipped  an;  of  his  cotton,  and  would  not  at- 
tempt to  operate  his  gin  because  the  weather 
was  too  fine,  and  because  he  had  no  water, 
and  after  that  It  does  not  appear  that  defend- 
ant ever  notified  plaintiff  that  the  crop  was 
prepared  for  the  market  or  ever  gave  plaintiff 
an  opportunity  to  designate  a  consignee;  the 
shipments  to  Newman  and  Wels  having  been 
made  without  Its  knowledge,  as  had  been  the 
agreement  for  the  sale  of  the  seed.  It  Is  also 
argued  that  when  plaintiff  accepted  defend- 
ant's written  obligation  of  January  21,  1903, 
to  ship  the  cotton  and  seed  then  on  his  plan- 
tation, it  did  so  with  full  knowledge  of  all 
that  had  been  done,  and  bence  waived  Its 
right  to  make  a  seizure  for  any  cause  which 
may  have  existed  prior  to  that  time.  We  do 
not,  however,  find  ttiat  plaintiff  did  anything 
more  than  accept  the  obligation  referred  to, 
and  there  ts  nothing  In  that,  nor  Is  there  any 
evidence  In  the  record,  from  which  any 
waiver  can  be  deduced.  It  Is  further  argued 
that  Civ.  Code,  art.  3217,  confers  a  privilege 
only  "for  money  actually  advanced  and  used 
for  tbe  purchase  of  necessary  supplies  and 
the  payment  of  necessary  expenses  for  any 
farm  or  plantation,  on  the  crops  of  the  year 
and  the  proceeds  thereof,"  and  that  It  was 
Incumbent  on  plaintiff  to  show  what  propor- 
tion of  tbe  amount  claimed  by  it  was  devoted 
to  those  purposes.  As  the  main  proposition 
is  stated  In  the  language  of  the  law,  there 
can  be  no  denying  Its  soundness,  and  the 
other  is  a  corollary.  Tbe  question  is,  "what 
does  tbe  Inngunge  of  tbe  law  mean?"  This 
question  has  been  answered  by  our  predeces- 
sors as  follows: 

"The  account  It  generally  attacked  on  thp 
ground  that  the  proof  does  not  adequately  e«- 
tablisb  the  necesaary  nature  of  the  aupplies.  It 
is  said  that  the  sbowiug  of  such  necessity  is  an 
essential  element  of  proof,  to  create  the  privi- 
Ipf^e.  Such  was.  undoubtedly,  tbe  rule  xmder 
Civ.  Code,  art.  3217,  which,  in  terma,  gave  the 
privilege  for  money  actually  advanced  and 
used." 

But  the  act  of  1874  has  made  an  important 
modification  of  oar  law  on  this  subject  It 
provides : 

•"That,  in  addition  to  the  privilege  now  con- 
ferred by  law,  any  planter,  or  farnier,  may 
pledge,  or  pawn,  his  growing  crop  •  •  •  for 
advances  •  •  •  that  be  may  require  for  tbe 
production  of  the  same."  It  is  as  plain  as  words 
can  make  it  that  the  privilege  which,  formerly, 
waa  made  to  depend  not  only  on  tbe  advance  of 
tbe  money,  but,  also,  on  its  actual  use  for  nec- 
essary purposes,  is,  now,  caused  to  result  from 
the  advance  of  the  money  •  •  •  that  may  be 
required  tqr  the  planter." 


And,  It  being  found  In  the  case  then  under 
confllderatlon  that  the  third  opponents  had  a 
pledge,  executed  and  recorded  in  conformity 
to  the  act  of  1874,  it  was  held  that  they  were 
not  called  on  to  prove  tbe  actual  use  of  the 
mone^  advanced  for  the  puri)ose  for  which 
It  bad  been  required.  Lalolre  v.  WUtK,  31 
La.  Ann.  439. 

In  the  Instant  case,  tbe  plaintiff,  as  we  have 
seen,  is  not  protected  by  such  pledge,  but  its 
learned  counsel  contends  that  the  law  has 
been  differently  construed  In  Hewitt  v.  Wil- 
liams, 47  La.  Ann.  742,  17  South.  269,  and 
that  the  Interpretation  adopted  in  that  case 
has  become  a  rule  of  property,  under  which 
(as  was  said  in  Grocer  Co.  v.  Adams,  112  La. 
75,  36  South.  226)  tbe  parties  must  be  pre- 
sumed to  have  acted.   There  is  no  doubt  some 
conflict  between  the  views  expressed  in  the 
two  cases,  but  we  are  of  opinion  that  those 
which  we  have  cited  are  correct  and  must  be 
adhered  to.   Whatever  may  be  said  of  tbe 
act  of  1874,  the  language  of  article  3217  of 
the  Code  Is  perfectly  plain,  and  makes  It  clear 
that  It  was  not  the  intention  of  the  law  that 
a  person  who  may  have  furnished  money 
used  in  the  purchase  of  a  residrace  In  New 
Orleans  or  Natchez,  should  enjoy  a  privilege 
therefor,  glylng  blm  a  preference  over  other 
creditors  on  a  crop  of  cotton  in  Concordia. 
As  to  tbe  other  proposition,  the  testimony 
adduced  on  behalf  of  plaintiff  shows,  afflmm- 
tlvely  and  conclusively,  that  plaintiff  did  not 
govern  Its  action  by  tbe  views  expressed  in 
Hewitt  V.  Williams,  but  that  it  ottered  into 
Its  business  arrangements  with  defendant 
with  a  distinct  understanding  of  the  differ- 
ence between  advances  Intended  to  be  secured 
by  pledge  and  those  not  so  Intended;  the  rea- 
son of  its  present  trouble  beVas  that  It  waited 
for  advice  In  order  that  the  act  of  pledge 
might  be  formal  and  regular,  and  did  not 
then,  have  it  so  drawn  as  to  cover  the  amount 
eventually  advanced.   Counsel  for  plaintiff 
contends  that  It  appears  from  the  record  that 
more  than  $5,000  of  the  money  furnished  was 
used  for  necessary  plantation  supplies,  and  In 
this  we  believe  he  is  correct   But  upon  the 
other  hand,  plaintiff  tias  been  paid  $6,000, 
and  has  attributed  that  amount  to  tbe  sat- 
isfaction of  the  two  notes  of  April  18th  and 
May  31st  respectively.    It  has  therefore 
been  reimbursed  the  money  advanced  by  It 
and  actually  used  for  the  making  of  the 
crop,  to  the  extent  that  the  $6,000  mentioned 
was  applied  to  that  purpose,  and  It  can  now 
recover  with  privilege  only  so  mndi  of  tbe 
balance  of  the  amount  advanced  by  it  as 
was  used  in  the  same  way.   That  the  propor- 
tion of  such  balance  so  used  was  considerable 
in  amount  we  entertain  no  doubt,  but  the  re- 
jection of  testimony  (and  the  failure  to  ofTer 
it)  renders  It  Impossible  for  us  to  reach  any 
Satisfactory  conclusion  as  to  the  figures,  and 
the  case  will  have  to  be  remanded  for  further 
inquiry  upon  that  subject 

Counsel  for  defendant  farther  urges,  as  a 
reason  why  tbe  seauestratlQn  sbould  be  dte> 
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Bolred.  that  defcDdant,  having  drawn  on 
Interrener,  through  the  plaintiff  bank,  for 
92,000,  as  part  of  tbe  price  which  Intervener 
had  agreed  to  pay  for  the  seed,  and  Int^eiH 
er  having  paid  tbe  draft,  hy  Its  che<d^,  In 
favor  of  tbe  plaintiff,  the  latter  must  be  pre- 
snmed  to  have  known  of  the  purpose  of  tbe 
draft  and  che^,  and  must,  therefore,  be  con- 
sidered as  having  acquiesced  In  the  sale  of 
the  seed,  and  as  bavlng  profited  to  the  eztoit 
of  tbe  $2,000  thereby,  and  thli  Tlew  seems 
to  have  been  t^en  by  tbe  judge  a  quo.  The 
evidence,  however,  shows  conelnsfvely,  as  we 
think,  tlut  the  draft  drawn  by  defendant  was 
collected  plaintiff  for  defendant;  that  tbe 
proceeds  vrere  placed  to  the  credit  of  tlie 
hitter's  acconnt;  and  that  the  plaintiff  paid 
no  more  attention  to  It  than  It  wonld  have 
paid  to  any  other  draft  deposited  tor  collee> 
tlon.  and  drew  no  Inference  from  the  fact 
that  It  was  drawn  on  Intervener,  nor  did 
It  profit  by  the  collection,  since  tbe  proceecbi 
were  anbject  to  defendants  control,  and  wtn 
checked  ont  for  his  ovrn  purposes. 

Apart  tmn  the  Issues  which  have  thna  been 
considered,  and  In  which  intervener  makes 
common  cause  with  defendant,  the  main 
contention  of  the  learned  counsel  f6r  the  in- 
tervener Is,  that  the  seed  In  Question  had 
ceased  to  be  part  of  the  "growing"  crop  on 
Dunbarton,  had  become  an  article  of  com- 
merce, and  had  been  delivered  to  a  bona  fide 
purchaser,  to  whom  It^ad  been  sold,  and  into 
whose  bands  the  privilege  of  the  furnisher 
of  supplies  does  not  follow  it  We  do  not 
concur  in  this  view.  Tbe  law  does  not  con- 
fine the  privilege  here  asserted  to  the  "grow- 
ing" crop.  On  the  contrary,  the  provlston  re- 
lied on  reads: 

"The  debts  which  are  privileged  od  certain 
movables  are  the  following :  ■  1.  *  *  *  Debts 
due  for  necessary  supplies  •  •  •  and  d^ts 
doe  for  money  aetaaJly  advanced  and  used  for 
the  purchase  of  necessary  supplies  and  the  pay- 
ment of  necessary  expenses  for  any  farm  or 
plantation,  on  the  crops  of  the  year  and  the  pro- 
ceeds thereof." 

Ordinarily  speaking,  a  growing  crop  Is  not 
movable  but  Immovable  property,  and  whilst 
for  tbe  purposes  of  the  law  cited,  it  has  been 
held  to  t>e  movable,  at  all  times  (Weill  v. 
Kent.  S2  La.  Ann.  2141,  28  South.  286).  It  has 
never,  so  far  as  we  know,  been  held  to  be  Im- 
movable for  any  purpose,  after  being  severed 
from  the  soil,  and  If  It  then  becomes  movable 
for  all  other  pnrpCAes,  it  would  be  a  singular 
perversion  of  ideas  tliat  would  lead  to  the  con- 
clusion that  it  would  not  l>ecome  so  for  the 
purposes  of  the  law  by  which  that  status  is, 
in  terms,  attributed  to  it,  and  hence  would 
not  be  affected  by  the  privilege  conferred  by 
the  law  on  movables.  To  adopt  such  a  theo- 
ry wonld  be  eqnlvaloit  to  holding  that  tbe 
laborer,  tbe  overseer,  and  the  furnisher  of 
supplies,  who  have  ^v^  their  services  and 
mon^  to  the  cnltivatlou  of  the  crop,  lose 
their  privileges  by  giving  the  additional 
service  and  money  necessary  to  harvest,  and 


prepare  tbe  crop  for  market,  a  prop<Mltion 
which  finds  no  support  In  either  the  reason 
or  the  language  of  tbe  law. 
.  if  Dunbarton  plantation  had  been  sold  with 
tbe  crop  on  it,  the  latter  would  have  passed 
to  tbe  purchaser,  subject  to  the  privilege  of 
the  furnisher  of  siQ)plles.  Under  the  law  as 
It  formerly  stood  a  privilege  was  granted  to 
tbe  overseer  for  his  salary  "for  the  year  last 
past,  and  so  much  as  Is  due  for  the  currept 
year,  on  tbe  product  of  tbe  last  year's  crop 
and  tbe  crop  at  present  in  the  ground," 
which  was  Interpreted  by  onr  predecessors  In 
this  court  as  follows: 

"This  law  supposes  a  coDtlnuity  of  services, 
and  the  privilege  is  not  confined  to  tlie  crop  It- 
self of  the  past  year,  bat  extends  to  tbe  product 
of  it.  Id  relation  to  the  growing  crop,  the  ex- 
pression is  different  The  privilege  as  to  the 
last  year's  crop  may  lie  exercised,  it  would 
seem,  upon  -the  pioceeds.  after  the  ctop  has  been 
sent  to  market  and  sold.'*  Sncession  of  Johnson, 
3  Rob.  217. 

In  a  later  case  It  aKwais  that  tbe  planta- 
tion was  sold  In  1842,  aftor  the  overseer  had 
acquired  a  privilege  on  the  then  growing 
crop,  tor  his  salaiy  Cor  tbe  year  1841.  He 
sued  tbe  vendor  tor  the  salary  of  1841,  and 
sequestered  the  crop  of  1842,  in  the  hands  of 
the  readee,  who  set  up  that  he  had  purchased 
without  notice.  The  court  said: 

"But  how  can  this  be  a  ground  for  depriving 
plaintiff  of  his  rights?  The  law  does  not  require 
that  Buch  privilege  be  recorded.  •  ♦  •  The 
plaintiff's  privilege  existed  on  the  growing  crop, 
at  the  time  of  the  purchase  b;  Barrow  by  the 
mere  effect  of  the  law.  Until  the  sale  of  the 
plantation,  with  the  crop  then  In  the  ground, 
the  latter  belonged  to  Bhields.  asainsC  whom  the 
right  could  be  ezerclaed.  This  Barrow  must 
luve  known,  as  no  one  can  be  prmumed  to  be 
ignorant  of  tbe  law.  He  was  aware  that  a 

?>rivilege  might  exist  on  the  growing  crop  in 
avor  of  the  overseer  for  tbe  current  and  the 
preceding  years,  and  it  was,  perhaps,  bis  doty 
to  Inquire  and  to  ascertain  at  the  time  of  tbe 
sale  whether  the  crop  that  he  was  thai  purchas- 
ing was  affected  with  that  kind  of  a  privilege. 
This  be  might  have  easily  known  from  the  very 
person  whom  he  kept  In  his  employment  and 
who  was,  perhaps,  unaware  of  tbe  purchase,  bad 
no  notice  to  give  of  the  existence  of  tbe  right 
which  the  law  secured,  and  which  he  had 
long  before  acquired."  Welsh  t.  Shields,  6 
Eob.  484. 

Applying  the  doctrine  itxxa  stated  to 
the  Instant  case,  It  may  be  asked:  How  can 
tbe  fact  that  tbe  Intervener  agreed  with 
the  defendant  for  the  purchase  of  cotton 
seed  (which  was  then  hanging  on  tbe  plants) 
and  paid  blm  ft>r  It,  affect  the  privilege  of 
the  plaintiff  for  the  security  of  the  money 
which  It  (plaintiff)  was  fnmlshlng  aM  con- 
tinned  to  furnish  for  the  production  and 
harvesting  of  that  seed?  The  intervener  was 
bound  to  know  that  there  was  or  might  be 
Just  such  a  privilege,  and  others  besides  on 
tbe  crop,  including  the  seed,  and  that  It 
(intervener)  wonld  necessarily  take  tbe  seed 
cum  onere.  Tbe  plaintiff  was  under  no  obli- 
gation to  give  notice,  but  If  It  had  been  so  dls- 
poseA  It  was  not  afforded  the  opportunity, 
since  It  was  not  Informed  of  the  transaction 
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between  Intervener  and  defendant  until  abont 
the  time  that  Interrener  undertook  to  re- 
move the  seed.  No  one  doubts  that  privi- 
leges, whether  recorded  or  unrecorded,  against 
Immovables,  follow  the  property,  and  If  the 
rule  Is  not  more  frequently  applied  to  privi- 
leges on  movables.  It  is  rather,  as  we  appre- 
hend, because  of  the  difficulty  of  tracing 
property  of  that  character  by  reason  of  which 
the  bolder  of  the  privilege  becomes  equi- 
tably estopped  than  because  of  any  difference 
in  the  law;  and  the  argument,  ab  Inconveni- 
ent!, that  Bucb  a  rule,  as  applied  to  crops, 
would  prove  a  burden  to  commerce.  Is  met  by 
the  consideration  that,  If  a  crop  could  be 
sold  for  future  delivery,  for  a  price  advan- 
ced by  the  buyer  and  spent  by  the  seller,  and 
could  be  delivered  on  the  plantation,  remote 
from  a  court  of  justice,  In  the  twinkling  of 
an  eye,  free  of  all  privileges,  It  would,  per- 
haps, be  found  a  difficult  matter  for  plant- 
ers to  obtain  either  labor  or  means  wltb 
which  to  make  any  crops. 

In  the  Instant  case  Interv^er,  in  the  month 
of  September,  whilst  the  Dunbarton  cotton 
was  in  the  field,  and  the  money  of  the  plain- 
tiff was  being  expended  on  it,  agreed  with  de- 
fendant for  a  future  delivery  of  the  seed, 
and  advanced  to  him  a  certain  amount  in 
consideration  of  his  obligation  to  make  the 
delivery.  No  one  will  pretend  that  such  a 
transaction  was  a  sale,  and  no  one  will 
deny  tbat  the  Intervener  entered  Into  It  with 
fall  knowledge  of  the  fact  that  the  seed  was, 
probably,  If  not  certainly,  subject  to  privi- 
leges for  labor  and  supplies.  In  January, 
190S,  when  intervener  thought  proper  to  send 
for  the  seed,  or,  at  all  events,  before  the 
seed  was  delivered,  the  probability  that  It 
might  be  affected  with  a  privilege  had  be- 
come, as  we  think,  to  the  knowledge  of  inter- 
vener, the  certainty,  bat  Intervener  took  the 
seed,  nevertheless,  or  as  much  as  it  could 
carry  away  with  the  means  at  hand,  and  It 
Is  now  said  that  the  privilege  which  the  law 
gives  to  the  plaintiff  as  security  for  the  mon- 
ey used  In  prodncing  the  property  thus  car- 
ried away  is  thereby  defeated.  If  this  be 
true,  then  the  privilege  of  the  overseer  and 
of  the  laborer  may  be  defeated  In  the  same 
way,  not  only  as  to  the  seed,  but  as  to  the 
entire  cotton  crop  of  a  plantation;  to  the 
production  of  which  they  may  have  devoted 
a  year  of  honest  toil.  The  proposition  is 
equally  abhorrent  to  law  and  Justice,  and  can- 
not be  sustained.  The  Intervener  must  be 
held  to  have  taken  the  seed  subject  to  the 
obligation  with  which  it  was  burdened,  and 
must  either  retnm  it  or  dlflcbarge  that  obliga- 
tion. 

Counsd  ftor  plaintlfl  In  hl>  hrUt  puts  the 

query: 

"If  the  thln^  In  the  vendor's  hands  is  subject 
to  a  lien  or  incumbrance,  why  ahoald  he  be 
permitted  to  give  bis  vendee  a  title,  free  from 
tlint  Hen  or  incumbrance?" 

And  the  only  answer  that  can  be  given  is, 
"the  vendor  cannot  be  bo  permitted."  PrlTt- 


leges  on  immovables  affect  "all  persons'*  from 
the  date  of  their  registry.  Civ.  Code,  art 
3274.  Privil^^es  on  movables  require  no  reg- 
istry.  Const  art  187.  They  affect  all  per- 
sons, nevertheless;  otherwise  th^  would  be 
of  no  use  to  those  In  whose  behalf  they  are 
conferred.  Privileges,  whether  recorded  or 
unrecorded,  whether  bearing  on  movable  or 
Immovable  property,  become  extinct  (1)  by 
the  extinction  of  the  thing;  (2)  by  the  ac- 
quisition of  the  thing  by  the  creditor;  (3) 
by  the  extinction  of  the  debt;  (4)  by  pre- 
scription. Civ.  Code,  art  3277.  The  law 
does  not  contemplate  that  a  privily  shall 
become  extinct  by  the  sale  of  the  thing  on 
which  it  bears.  On  the  contrary,  its  ad- 
hesion to  the  thing  under  such  drcnmstan- 
ces  is  of  Ita  very  nature  and  essence,  and 
unless  It  so  adheres  it  is  no  privilege  at  all. 

It  is  said  by  counsel  for  intervener  (on 
the  tMsis  of  the  decision  of  this  court  in 
Minge  &  Co.  V.  Barbre,  51  La.  Ann.  1285, 
26  South.  180) ,  that  the  amount  of  advances 
Intended  to  be  secured  having  been  fixed,  by 
the  act  of  pledge,  at  f7,600,  the  plaintiff  Is 
entitled  to  no  privilege  beyond  that  amount 
The  case  relied  on  Is,  however,  inapplicable, 
since,  from  the  face  of  the  act  of  pledge  here 
presented,  it  Is  evident  that  the  parties  con- 
templated other  advances,  to  be  otherwise 
secured,  the  limit  of  which  is  not  fixed. 

The  only  point  remaining  whidi  It  seems 
necessary  to  notice  is  that  presented  in  the 
motion  of  the  plaintiff  to  amend  tbe  Judg- 
ment, concerning  which,  for  the  facilitation 
of  matters  in  tbe  future,  we  think  it  advis- 
able to  say  that  should  It  eventually  appear 
that  plainttfl*fl  privilege,  resulting  from  the 
actual  use,  fbr  plantation  and  crop  expenses, 
of  the  mon^  advanced  by  it,  requires  more 
property  for  its  satisfaction  than  has  already 
t)een  realized  npon,  and  should  it  become  nec- 
essary to  call  npon  Intervener  to  account  for 
the  seed  taken  or  bonded  (or  both)  by  It, 
the  Intervener  abonld  be  required  to  produce 
the  seed  itself,  or  account  for  it  at  the  mar- 
ket price  at  the  date  of  tbe  trial  hereafter 
to  be  held. 

For  the  reasons  thus  assigned,  it  is  order- 
ed, adjudged,  and  decreed  that  in  so  far  as 
It  condemns  the  defendant  In  favor  of  the 
plaintiff  In  tbe  sum  of  98.540.25,  with  in- 
terest on  tbe  different  amounts  aggregatlDg 
that  sum,  and  for  the  costs  of  the  main  ac- 
tion, and  in  so  far  as  It  malntaina  the  writ 
of  sequestration  and  recognises  plaintiff  as 
entitled  to  tbe  privilege  accorded  by  article 
8217  of  the  Civil  Code  for  the  amonnt  which 
may  ultimately  be  found  to  be  due  fbr  money 
actnally  advanced  and  used  for  Uie  pordiase 
of  necessary  snpplies  and  tbe  payment  of  ne^ 
essary  expraises  for  the  defendant's  Dnnbar- 
ton  plantation  for  the  year  1904.  the  Jndg' 
m^t  appealed  from  be  affirmed,  and  In  all 
ottier  req;>ectB  Uiat  said  Judgment  be  annulled 
and  avoided;  and  It  Is  further  adjndged  and 
decreed  tbat  tbe  case  be  ronanded  for  tbe 
purpose  of  further  Inquiry,  the  admission  of 
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farther  teMmanj,  and  furHiar  adjudication, 
as  to  the  oae  made  by  defendant  of  the  mon* 
ey  adranoBd  to  him  by  plaintiff  aftw  the 
exhaustion  of  the  proceeds  of  detaidantfs 
notes  for  $8,000  each,  of  April  18.  and  May 
31.  ifNM,  reqwctlTely,  and  for  farther  adjndi- 
eation  aa  to  ^  ilghta  ct  the  parties  upon 
the  baslB  of  the  Information  so  to  be  obtained. 

It  la  fnrth0  adjudged  and  decreed  ttiat 
the  costs  of  the  appeal  be  paid  by  plaintiff, 
and  that  the  oosts  in  the  district  oonrt  of  the 
Intervention  await  the  detemUnaUon  of  the 
question  whether,  ag^neably  to  Qw  views  ex* 
pressed  tn  the  forcing  opinitm,  any  or  all, 
of  the  cotton  seed  remored,  at  tlie  Instance  of 
iDtervener,  from  Dnnbarton  plantation,  on 
the  20th  and  Zlst  days  of  January.  190B,  was, 
at  that  tbne^  snbjeet  to  a  j^Tllege  in  Cstot 
of  the  plalnUfl. 

NIOHOLLS.  J.,  absent 

BREAtTX,  O.  J.,  and  I^ND,  3.  We  concur 
In  all  tlie  conclusions  set  forth  In  tbe  opinion 
handed  down  by  Justice  MONROE  In  so  far 
as  they  are  applicable  to  the  facts  of  Ibis 
partlcnlar  case,  but  we  are  not  prepared  fo 
assent  to  the  general  proposition  that  the 
privily  of  the  furnisher  of  supplies  follows 
the  crop  in  the  hands  of  third  persona. 


ai7  La.) 
Mo.  10.902: 

STATE  er  «l.  BOARD  OP  LIQUIDATION 
OF  CITY  DEBT  v.  BRIEDB,  aty 
Treasarer. 

(Supreme  Conrt  of  LooBiana.  May  7,  1906. 
Rehearing  Denied  Jnne  4,  1906.) 

1.  Mun ICIPAL  COBPOBATIONB— New  ORLUnS 

BoASD  or  ZiiqnioATioH  — •  Ocbtodt  of 

ROHOS. 

The  proceeds  of  the  1  per  cent  tax  shoald 
be  paid  over  to  the  fiscal  agent  or  depository  of 
tbe  board  of  liquidation,  as  directed  by  that  bond 
and  to  the  credit  of  the  board. 

2L  SaUK-^ATDTORT  PBOVIStONS. 

The  purpose  of  section  S  of  Act  No.  Ill,  p. 
147,  of  1890  fa  separate  and  distinct.  Tbe  in- 
struction toaching  the  deposit  of  the  fund  there- 
in referred  to  is  special  and  direct. 

3.  Saitb— AcnoH  or  Boabd— Quobuh. 

There  was  no  qaorum  at  the  meeting  of 
September  1.  1905,  at  which  a  depository  was 
selected  by  the  board. 

4.  Sake — Absekce  or  Quorcm-'-Eftect. 

The  question  was  jurisdictional — it  went 
to  the  power  vel  non  of  an  illegal  quorum.  The 
relator  had  the  right  to  stand  in  judgment  to 
have  it  determined  where  the  fund  should  be 
deposited.  He  had  the  further  right. 
6.  Saicb— OniCKBS— Rbfbesbittatioit  bt  Dep- 
ot*. 

ECeconl  eridence  should  be  Impt  of  the  fact 
that,  on  account  of  the  "absence"  of  one  of  the 
executive  officers,  the  comptroller,  his  chief 
clerk  or  d^nty  acted. 

0.  FUIIOIPA^  Alfn  SUBRT— OONTaAOT. 

A  emitract,  entered  into  to  secure  funds 
deposited,  and  the  accompanying  bond,  should 
clearly  set  forth  the  extent  of  the  liability  of 
princ^>al  and  security. 


7.  MimiOIPAI.  OOBPOSATIOHB  —  AOROR  tXW 

Ofeicbbs. 

No  changes  should  be  made   before  the 
board  has  acted  through  a  I^al  quorum. 
ProToety,  J.,  dissenting. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  Henry  Tb6ard,  Judge. 

Application  for  malndamus  by  the  state, 
on  the  relaU<m  of  tbe  board  of  liquidation  of 
the'd^  debt,  against  Otto  F.  Brlede,  as  city 
treasurer,  to  compel  respondoit  to  pay  over 
certain  funds  to  relator.  From  a  Judgment 
Cor  relator,  reepcHident  ampeale.  Iteveraed. 

Samuel  Louis  Gllmor^  City  Atty.,  for  ap* 
pellant  Howe^  Spencer  &  Cocke,  for  appel- 
lant Intervew.  UlUer,  Dnfonr  &  Dnfonr, 
for  appeUe& 

BREAUX,  a  J>  1^  rdator  prayed  for  a 
mandamus  to  Issn^  commanding  tlie  treasur- 
er of  the  city  of  New  Orleans  to  pay  to  It, 
or  its  fiscal  agent,  the  proceeds  of  the  1  per 
cent  tax. 

Judgment  was  pronounced  In  its  favor, 
from  which  re«p<HideDt  and  Intervene  ap- 
peal. 

The  Judgment  In  question  directs  that  the 
tax  In  question  be  paid  over  to  the  Canal 
Louisiana  Bank  ft  Trust  Company,  alleged 
depository  of  tbe  fund. 

On  appeal,  tbe  relator  uiswered  and  ai^ed 
that  the  Judgment  be  amwded  by  directum 
tbe  respondent  treasurer  to  pay  tbe  amount 
over  to  it.  the  relator,  and,  In  the  altwnatlve, 
to  the  Canal  Lonlslana  Bank  ft  Trust  Com- 
pany. 

Tbe  plaintiff  board  was  established  In  the 
year  1880,  and  In  tbe  same  year  tbe  Louisiana 
National  Bank  was  elected  its  fiscal  agent 
and  in  the  year  1896  the  Canal  Bank  was 
elected  to  be  Joint  fiscal  agent  of  the  board. 

From  1880  to  November,  1906,  tbe  proceeda 
of  all  taxes  collected  by  the  city  treasurer 
for  the  board  of  liquidation  were  delivered 
to,  and  deposited  with,  Its  fiscal  agent  In 
November,  1905,  as  relates  to  deposits,  mat- 
ters came  to  a  stop.  The  treasurer  notified 
the  board  of  liquidation  that  advised  by  the 
city  attorney,  he  would  pay  the  amount  of 
the  tax  in  question  to  the  fiscal  agsnt  of  the 
city  of  New  Orleans. 

Thereafter  a  writ  of  mandamus  was  sued 
out  by  tbe  board  of  liquidation  to  compel  the 
city  treasurer  to  turn  over  tbe  proceeds  to 
It  or  to  ito  fiscal  agent,  tba  bank  before 
named. 

The  city  treasurer,  respondent  here,  and 
the  Interstate  Trust  &  Banking  Company, 
in  their  pleadings,  traverse  relator's  right  to 
designate  Its  depository,  and  specially  aver 
that  the  Canal  Louisiana  Bank  &  Trust  Com- 
pany cannot  be  selected  as  depository  by  rea- 
son of  the  fact  that  at  the  time  of  tbe  aver- 
red selection,  five  of  the  members  of  the 
board  of  liquidation,  constituting  a  quorum, 
were  stockholders  and  officers  in  tbe  Canal 
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Louisiana  Bank  &  Trust  Company,  and  pe- 
cuniarily Interested  In  its  selectlw  as  cus- 
todian of  said  funds. 

Tbe  relator,  with  the  view  of  meeting  this 
contention,  averred  that  It  Is  expressly  In- 
trusted by  statute  with  the  control  and  ad- 
ministration of  the  bonded  debt  of  the  city 
of  New  Orleans,  and  with  the  payment,  with 
interest  thereon,  and  tbat,  under  the  statutes, 
tbe  treasurer  is  required  to  turn  over  to  it 
(relator)  the  proceeds  of  the  1  per  cent  tax 
In  question ;  that  tbe  proceeds  of  this  tax 
are  under-  its  care  and  keeping;  and  that 
the  depository's  right  cannot  be  attacked  col- 
laterally. While,  on  the  other  hand,  the  in- 
tervener, that  is,  the  Interstate  Trust  & 
Banking  Company,  sets  up  that  It  is  the  fis- 
cal agent  of  the  city  of  New  Orleans,  and 
that  It  is  its  right  to  have  the  proceeds  in 
question  deposited  with  It ;  and  it  also  avers 
that  the  proceeds  of  this  tax  annually  exceed 
tbe  sum  of  $500,000,  and  that  the  custody 
thereof  Is  worth  to  it,  at  least,  the  sum  of 
fCOOO  during  the  unexpired  term  of  Its  fiscal 
agency. 

Tbe  record  does  not  disclose  whether  tbe 
fiscal  agent  of  the  city  of  New  Orleans  was 
or  was  not  satisfactory  to  the  board;  nor 
does  it  appear  that  any  of  the  banks  men- 
tioned by  relst«  or  by  respondent  were  un- 
safe or  Improper  cnstoffians.  They  axe  equal- 
ly responsible,  as  we  understand. 

mie  first  proposition  before  us  for  discus- 
sion Is  that  the  1  per  cmt  tax,  levied  and 
collected  In  accordance  with  Act  No.  110,  p. 
144,  of  1880,  should  be  paid  over  to  the  board 
of  liquidation  directly. 

Belator,  In  support  <a  Its  contention.  In- 
vokes the  force  of  contemporary  construction, 
which  grows  out,  as  It  urges,  of  the  fact  that 
these  funds  to  Novembn*,  1905,  had  always 
been  paid  to  It;  that  tbe  officers  charged 
witb  the  execution  «f  the  statute  bad  from 
tbe  first  always  constroed  It  as  teqidrlng 
tbe  deposit  of  tbe  funds  to  Iw  made  wltb  re- 
lator. 

Relator  quotes  from  sereral  decisions  In 
wblcb  tbe  maxim  "contemporanea  «zpoBltio 
est  fortisfllma  In  lege"  was  held  as  controlling 
of  the  points  at  Issue  in  the  respective  cases, 
Suceessloa  of  OonnoUy,  B  La.  Ann.  763. 

Bcgrond  question,  great  weight  should  be 
glrai  to  contemporaneous  construction. 

We  leave  the  question  of  contemporaneous 
constructlw  with  tbe  statement  that  the 
officers  have  d^slted  the  fund  In  question, 
as  averred  by  relator.  But  contemporaneous 
eonstmctlon  invoked  Is  not  determinative  of 
the  Issues  for  roisons  that  will  be  stated. 

We  take  up  for  decision  the  different  views 
taken  by  relator  and  appellee,  on  one  hand, 
and  respondent  and  appellant,  on  tbe  other, 
touching  tlie  proper  interpretation  to  be 
placed  on  three  of  the  sections  of  Act  No. 
110.  p.  144.  of  isoa 

Hiat  statute  iffovldes,  in  its  seventih  sec- 
tion <page  149)  that  the  proceeds  of  tbe  1  per 
cent  tax  shall  be  paid  over  to  the  fiscal 


agent  or  d^sitory  of  the  board  of  liquida- 
tion, to  the  credit  of  said  board,  day  dayt 
as  the  same  is  collected,  and  ttiat  tbe  city, 
or  Its  officers,  shall  not  have  tbe  custody  or 
control  of  the  tax.  exet^t  as  provided  for  in 
the  statute. 

The  board,  under  the  terms  of  that  sec- 
tion, selected  tbe  Canal  Louisiana  &ank  & 
Trust  Company  as  Ite  depository. 

Tbe  objection  by  the  appellant  and  re- 
spondent to  the  selection  of  the  bank  jast 
named  is  especially  that  taking  the  tliree 
sections  together,  the  taxes  in  question 
should  be  deposited  with,  the  fiscal  agent  of 
the  city  and  nowhere  else ;  and,  in  the  second 
place,  that  the  quorum  of  the  board  was  il- 
legal when  tbe  bank  before  named  was 
selected,  for  the  vice  president  of  this  bank 
and  one  of  Ite  directors  were  part  of  tbe 
quorum.  That  as  these  members  were  in- 
terested. It  Is  against  public  policy  to  per- 
mit public  officers,  charged  with  the  duty 
of  selecting  a  safe  depository  for  public 
funds,  to  select  for  such  depository  a  bank 
in  which  they  are  officers  and  stockholders, 
since  such  selection  Involves  a  conflict  be- 
tween their  duty  and  private  Interest. 

We  will  bare  to  divide  the  questioi^  to 
the  end  of  deciding  than.  Tbis  being  done, 
we  take  up  the  contention  of  respondent  that 
tbe  proceeds  of  the  1  per  cent  tax  should 
be  deposited  with  the  fiscal  agent  of  the  city. 

In  three  of  tbe  sections  of  the  cited  act 
reference  Is  made  to  the  deposit  of  tbe 
board's  fund?.  Tbe  third  section  of  tbe  act 
refers  to  tbe  proceeds  from  the  sale  of 
constitutional  bonds,  an  ind^ndoit  matter. 
These  bonds  are  set  apart  for  a  purpose 
mentioned  In  the  act,  and  the  direction  to 
deposit  them  with  the  CII7  fiscal  agent  Is 
not  pertinent  to  the  issue  here. 

Section  11  of  the  act  (page  161)  provides: 

"Their  funds  shall  be  deposited  with  tbe  fiscal 
agent  of  the  city  of  New  OtImds  or  with  some 
chartered  bank  in  the  dty  of  New  Orleans,  se- 
lected by  said  tKwrd." 

In  the  alternative  tiie  board  of  llqalda. 
tlon  has  tbe  authority  to  select  some  char^ 
tered  bank,  so  that,  even  under  tbis  section, 
the  board  is  not  wltbont  authority  to  select 
Its  depository. 

Section  7  of  tbe  statute  deals  ezcInsiTely 
with  the  1  per  cent  tex,  tbe  deposit  of  which 
Is  now  at  i8su&  We  do  not  feel  autfawlEed 
to  write,  in  section  7  of  tbe  stetnt^  the 
words,  viz.,  "dty  of  New  Orleans,"  after  tbe 
words,  "fiscal  agent,"  as  the  quoted  words, 
"fiscal  egeat,"  do  not;  as  we  read,  ret»  to 
the  fiscal  agent  of  tbe  city  of  New  Orleans. 

We  make  summary  of  the  cited  act  .bv^wb. 
as  follows:  Tbe  funds,  under  the  third  sec- 
tion, received  by  tbe  board  from  tbe  sale  of 
constitutional  bonds,  shall  be  immediately  de- 
posited with  tbe  fiscal  i^ent  of  tlie  city  of 
New  Orleans,  or,  if  the  fiscal  agent  Is  not 
satisfactory  In  tbe  opiiklon  of  the  board, 
then  into  tbe  chartered  depository  selected 
Iqr  the  board.  Tbis  refws  to  the  "bond 
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sale  tvaoAtf*  wed  solely  and  ezclnslTely  tat 
tbe  pnrpose  stated  In  tbe  section,  and  there- 
fore It  is  not  pertinent  to  tbe  Issue  whetber 
tbe  boaxd  baa  or  has  not  expressed  disapproT- 
al  toiMdilng  tbe  city's  fiscal  agoit^ 

The  Tiext  section,  to  wblcb  we  bare  al- 
ready retored  on  tbe  snbjeet  of  deposits, 
refers  e^nstv^  and  solely,  to  tbe  1  per 
cent.  tax.  Tbe  last  sectknt  of  Act  No.  110 
(page  162)  1*  gmeral  In  tenns  and  does 
not  control  tbe  partlcnlar  umiTlslon  of  sec- 
tion 7.  A  general  prorl^n  does  not  change 
a  partlcnlar  or  spectel  directtm  in  regard  to 
a  partlcnlar  matter. 

We  come  to  Ok  second  of  tbe  divided  qnes- 
tlona  before  referred  to,  wblcb  InTOlves  tbe 
charge  that  the  depository  wu  fiivored  owing 
to  the  relation  existing  between  some  of 
tbe  members  of  the  board  with  It  (the  de- 
pository). We  will  not  dlscnsB'  the  subject 
at  any  great  length.  Whm  ccmsldered  In 
Its  last  analysis,  the  amoant  iDTolTed  1b  not 
large,  not  large  eaoogh,  at  any  rate,  to  In- 
flnence  any  one,  but  tbem  Is  a  principle  which 
we  are  oonstralned  to  notice,  and  wblcb 
forces  ns  to  tbe  ctmclaslon  that  tbe  boards 
action  In  selecting  Its  depository  mnst  be 
set  aside.  The  quorom  by  whom  the  selec* 
tlon  was  made  was  not  1^1,  and  it  follows 
that  tbe  resolution  adopted  in  selecting  the 
Canal  Louisiana  Bank  is  of  no  effect  It  can 
bare  no  legal  result. 

The  acts  of  tbe  board  are  quasi  judicial. 
.  Tbe  duty,  quasi  Judicial,  Is  defined  gener- 
ally as  a  duty  lying  In  tbe  Judgment  or 
discretion  of  an  officer  other  than  a  Judicial 
officer.   Throop,  Public  Offices,  {  633. 

The  fnnctlon  la  not  strictly  Judicial,  nor, 
on  tbe  other  hand,  ministerial.  It  to  midway 
between  the  two;  that  la,  quasi  Judicial. 
Wben  an  officer  Is  charged  with  looking  Into 
and  acting  npon  facts  "not  In  a  way  wh'ch 
It  specifically  directs,  but  after  a  discrefion, 
in  its  nature  JndlcIiW,  tbe  function  is  termed 
qua^i  Judidal."  Bishop  on  Contract  Law, 
I  786  et  al. 

"An  act  is  Judicial  when  It  requires  the  ex- 
ercise of  Judgmeot  or  discretion  hy  one  or  more 
persona  or  by  a  corporate  body,  when  acting  as 
pablic  officers  In  an  official  character  in  a  man- 
ner which  seems  to  them  Just  and  equitable." 
Orider  t.  Tally,  77  Ala.  422,  54  Am.  Rep.  66 : 
People  T.  Snpeniaoia,  35  Barb.  (N.  Y.)  414. 

It  Is  erldent  tbat  Ibe  members  were  char- 
ged with  a  great  pnbUc  doty. 

We  feel  at  liberty  to  say  that  In  tbe  dis- 
charge of  these  fnnctitms,  the  credit  of  tbe 
comnumwealtb  has  felt  Its  good  Influence. 

Tbe  power  bdng  quasi  Judicial,  decisions 
toncblng  tbe  exercise  of  powers.  Judicial  and 
quasi  Jndldal,  are  pertinent  to  the  issues. 
There  are  a  number  of  authorities  in  which 
it  has  been  laid  down  as  a  principle  tbat 
even  tbe  appearance  of  Interest  should  be 
STolded. 

A  question  of  Interest  was  before  tbe  court 
In  Swayze  t.  Monroe,  116  I<a.  — ,  40  South. 
926^  though  the  Interest  was  not  a  matter 


of  moment,  and  the  case  'was  decided  on 
other  Issnes.  It  was  nonettwleas  snflleently 
referred  to  to  render  It  evident  tbat  the  ap- 
pearance ot  interest  did  not  meet  with 
proval  in  deciding  tin  Issues. 

"Contracts  opposed  to  the  public  policy  of 
the  state  cannot  be  enforced."^  Teal  v.  Walk- 
er, 111  U.  8.  242,  4  Sup.  Ct.  420,  28  L.  Ed.  416. 

In  Succession  of  Jan,  43  I^a.  Ann.  924,  10 
South.  0,  the  account  of  the  executor  had 
long  since  been  homologated,  On  appeal,  ap- 
pellant complained  of  the  district  Judge's  ac- 
tion In  having  homologated  a  claim  for  a  fee 
which  had  been  paid  him  before  he  was 
promoted  to  tbe  bench,  and  to  which  no  one 
objected.  Among  a  number  of  claims,  bis 
was  carried.  It  was  urged  that  there  was  a 
warranty,  a  shadowy  one.  It  must  be  said. 
The  court  attached  no  Importance  to  It,  but 
nonetheless  said  that  there  should  be  no 
pretext  for  unreasonable  suspicion,  and  called 
attention  to  tbe  proneness  of  human  nature, 
always  quick  to  assert  Itself,  that  "praise  to 
without  feet,  but  the  wings  of  blame  are 
swifter  than  the  air.*'  ^n  the  decision,  the 
court  said  that  the  district  Judge  was  dis- 
interested, that  the  Interest  was  too  remote 
to  influence  any  one;  still  there  was  a  re- 
mote Interest  The  Judgment  was  annulled, 
and  the  case  was  remanded. 

While  there  is  here  no  question  of  wrong 
either  directly  or  indirectly,  It  is  best  in 
the  interest  of  all  concerned,  to  set  aside  tbe 
proceedings  to  the  extent  that  the  d^osltory 
was  selected.  The  situation  was  fldudary. 
It  should  not  be  possible  to  refer  to  the  most 
remote  or  Infinite  simal  Interest 

Defendant  and  Intervener  fnrtber  charge 
that  there  was  no  legal  quorum  at  the  meet- 
ing of  September  1,  1905,  at  wblcb  time  the 
depository  was  selected,  for  tbe  additional 
reason  that  tbe  chief  cleA  of  tbe  comptroller 
was  not  entitled  to  Bit  as  a  member  of  the 
relator  board.  Tbe  comptroller  was  tempo- 
rarily absent,  we  nnderstend.  Tbe  charter 
of  the  city  provides  tbat  tbe  cblitf  clerk  or 
deputy  of  each  department  shall  represent 
hfs  principal  In  case  of  suspension,  absence, 
resignation,  or  death.  This  does  not  enable 
the  deputy  to  act  If  bis  principal  Is  on^ 
casually  absent  If  the  comptroller  was  ab- 
sent on  tbe  day  tbat  the  depository  was  select- 
ed, we  have  not  succeeded  In  finding  a  men- 
tion of  It  In  the  portly  record  of  tbe  appeal. 
True,  at  the  bar  It  was  said  tbat  be  was 
absent  aud  In  oral  arguutent  that  was,  as 
we  understand,  substantially  admitted.  We 
only  wish  to  say  that  in  our  view  of  tbe  stat- 
ute there  must  be  something  In  tbe  nature  of 
permanent  absence  to  enable  the  deputy  to 
act,  and  a  record  should  show  tbe  absence. 
The  legal  reasons  for  acting  must  appear  and 
be  satisfactorily  established. 

Learned  counsel  for  relator.  In  substance, 
states  that  even  If  the  election  of  tbe  Canal 
Louslana  Bank  as  d^iosltory  be  Irregular, 
the  city  treasurer  cannot  decline  to  perform 
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his  ministerial  duly  In  n  collateral  proceed- 
ing, In  which  the  bank  Is  not  a  party ;  that 
the  treasnrer  was  wlthont  rl^t  to  decline  to 
tnm  the  proceeds  of  the  1  per  cent,  tax  orer 
to  It,  on  the  ground  he  n^ges,  that  Is,  the  al- 
ibied Interest  of  two  of  Its  membos,  and 
other  grounds;  that  the  duty  of  the  ofBoer 
was  ministerial;  that  the  dty  of  New  Orleans 
might  and  would  have  the  right  to  contest 
snch  an  election,  but  that  she  would  have  to 
bring  ber  action  against  the  bank.  We  do 
not  agree  with  that  view. 

Belator's  grounds  are  stated  at  some 
length.  As  stated  abova^  we  have  abbrevi- 
ated them. 

Xhe  erideoce  shows  that  the  s^ectors  and 
the  selected  have  an  interest  It  Is  against 
the  policy  of  the  state  to  enforce  a  selection 
made,  whoi  there  Is  an  Interest  Involved  even 
if  nnder  clrcnmstancea  showing  that  It  bad 
no  Inflaence. 

There  is  no  dissent  ^pressed  from  the 
view  that  the  Interest  here  Is  not  susceptible 
of  Judicial  approval.  The  atteck  should  be 
direct  and  not  collateral  Is  the  only  position 
taken  In  the  dissenting  opinion. 

Let  08  see: 

The  relator  has  some  authority  to  Inquire 
Into  the  legality  and  the  regularity  of  the 
resolutions  and  motions  of  the  board  In 
BO  far  as  be  Is  concenied. 

The  question  relates  to  the  power  and  Juris- 
diction of  the  board  to  act  through  an  illegal 
quorum.  He  (relator)  can  stand  In  Judgment 
In  collateral  proceedings  to  prove  the  Illegal- 
ity. 

It  Is  the  duty  of  an  officer  to  see  to  It  that 
the  funds  be  pays  over  are  placed  In  the 
hands  of  those  entitled  to  It  under  the  stet- 
utes. 

Tbe  funds  are  public,  and  unlike  a  private 
Interest  under  the  circumstances.  There 
must  be  no  Illegality,  and,  If  there  Is,  the 
Illegality  should  receive  early  consideration 
by  the  courts. 

In  the  case  of  Capdevlelle,  Mayor,  v.  New 
Orleans  &  San  Francisco  R.  R.,  110  ha.  901, 
34  South.  868,  tbe  action  of  the  mayor  In 
energetically  seeking  Judicial  action  touch- 
ing a  public  interest  was  approved. 

We  think  that  tlie  relator  has  tbe  right 
to  stand  In  Judgment  to  raise  question  of 
authority  on  tbe  grounds  here  urged  by  him. 

We  will  go  one  step  further  In  th^  case 
and  state  that,  if  we  had  arrived  at  a  differ- 
ent conclusion  from  what  we  have,  we, 
nevertheless,  would  not  have  found  our  way 
clear  to  recognize  Intervener's  right  to  the 
funds  in  question  as  dei>osItory  of  the  1  per 
cent  tax.  Its  contract  with  tbe  city  and  the 
bond  It  fnmisbed  were  not  entered  Into  and 
furnished  so  as  to  cover  the  proceeds  of  that 
tax.  The  bond  specially  refers  to  other  funds 
and  does  not  Include  those  deposited  under  a 
section  of  the  statutes  not  In  contemplation 
of  tbe  parties  at  the  time  that  it  was  signed. 
No  reference  whatever  Is  made  to  tbe  1  per 


cmt  tax  tber  in  Am  contract  or  in  tbe 
bond. 

For  reasrats  assigned,  it  Is  ordered.  ad- 
Judged,  and  decreed  ttiat  the  Judgment  of  tbe 
court  a  qua  is  avoided,  annidled,  and  re- 
versed. It  is  fnrtber  ordered,  adjudged,  and 
decreed  that  the  right  of  the  board  of  liquida- 
tion to  receive  the  1  per  cent  tax  from  day 
to  day  as  collected,  and  to  place  It  in  the 
depository  of  Ite  own  selectkin  by  a  qwrnmi 
legally  consUtnted  and  the  same  Is  benbTi 
maintained.  And  it  is  further  oMered,  ad- 
judged, and  decreed  that,  until  that  selection 
be  legally  made,  the  stetos  quo  be  maintained ; 
the  board  of  liquidation  to  pay  the  costa  of 
both  courts. 

MONROB,  X  I  concur  In  tiie  oirinlon  and 
decree,  ■  save  tiiat  I  think  the  fiscal  agent 
referred  to  m  section  7  of  Act  No.  110^  pw  1^ 
of  1890,  Is  tbe  fiscal  agent  of  the  dty  of  Neir 
Orleans. 

PBOTOSTY,  J.,  dissents,  holding  the  legal- 
ity of  the  appointment  of  Its  fiscal  agait 
by  the  board  of  Ilquidatton,  cannot  be  col- 
la^ally  Inquired  tato. 

NIOHOLIA  J.,  absent 


ai7  La.) 

No.  16,073. 

SaccesBitm  of  LANDRT. 

(Supreme  Coort  of  Louisiana.  May  7,  1806. 
ReliearhiB  Denied  Jane  4^^198.) 

1,  BxsctrroBB— CLOBiira  Suooission  —  PAxn- 
■noN  BT  Heibs. 

A  judgment,  recognizing  heirs  and  decree- 
ing that  tbey  are  entitled  to  receive  the  estate 
from  the  executrix,  does  not  close  the  succes- 
sion or  authorize  the  heirs  to  partition  the 
property. 

2.  Sauk— HoHOLOOATiON  or  Acconirr. 

In  such  case,  the  e^cutrix  has  the  right 
to  oppose  the  partition  and  to  retain  the  prop- 
erty until  ber  final  account  has  beesa  homologat- 
ed. Code  Prac.  arts.  1003,  1007. 
8.  Attobnet  and  Gluemt— Powkbs  of  At- 
toenbt. 

The  attorney  for  the  executrix  has  no  right 
as  such  to  waive  or  compromise  h»  rights  or  to 
make  a  settlement  for  her  with  the  heirs  at  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client,  H 

(SyUabua  by  the  Court) 

Appeal  from  Civil  District  Court,  Parlab 
of  Orleans;  Walter  ByersSommervUle,  Judge. 

In  the  matttf  of  the  succession  of  Cteorge 
Iisndry.  Angellne  Trie,  executrix,  obtained 
as  order  for  an  accounting,  and  from  a  Judg- 
ment overruling  her  opposition  to  the  homolo- 
gation of  a  partition  by  the  heirs,  and  sus- 
taining the  oppoeiUot  of  the  heirs  to  her 
final  acrount,  she  appeals.  Bevwsed  and 
final  account  reinstated. 

See  40  South.  696. 

Albert  Voorhlea,  for  appellant  Angelioe 
Trie.   James  J.  McLoughlin,  John  G.  Bobla. 
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Heiii7  George  McCall,  Jir.,  Slmem  Belden, 
and  Anaand  Bomain,  for  appellees. 

IiAND,  J.  This  It  a  sequel  to  tbe  snlt 
«iiUtled  "BnccesslOD  of  Landrr,"  reported  In 
114  La.  829,  38  South.  675,  whlcb  was  an 
action  by  tbe  heirs  at  law  of  Geo.  Landry  to 
annul  the  last  will  and  testament  of  the  de- 
cedent  instituting  Angellne  Yrle  as  univer- 
sal legatee,  on  the  ground  that  the  testator 
and  the  l^tee  bad  lived  together  In  open 
concubinage,  and  that  the  testator  was  pro- 
hibited by  law  from  donating  to  bis  said  con- 
cubine more  than  one-tenth  part  of  tbe  value 
of  blB  estate,  payable  fh»n  the  movables. 

This  contention  was  affirmed  by  the  dis- 
trict court,  and  by  thla  court  on  the  appeal, 
and  the  legacy  reduced  to  the  amount  per- 
mitted by  law. 

AngelhM  Trie  was  not  only  mdversal  lega- 
tee,  bnt  was  also  executrix  of  the  iaat  wlU 
and  testament  ot  George  Landry,  and  aa  such 
administered  bis  estate. 

The  Judgment  referred  to  did  not  send  the 
beirn  Into  possession,  but  merely  recognized 
their  right  to  be  imt  into  possession  con- 
-tradlctorily  with  the  executrix. 

The  hdrs  thus  recognized  should  have  pro- 
"ceeded  to  demuid  an  account  of  the  aecutrlx 
In  order  to  ascertain  the  residuum  of  the 
estate  remaining  after  the  payment  of  debts, 
l^eiea,  and  costs  of  administration. 

Instead  of  so  doing,  the  heirs  proceeded  to 
have  the  remainder  of  the  property  partition- 
ed among  themselves  wtUiont  making  the 
executrix  a  party.  It  must  be  stated,  how- 
ever, that  the  attom^  for  the  executrix 
was  consulted  and  entered  into  an  agreement 
with  the  attorn^  for  the  heirs,  for  a  settle- 
ment of  the  rights  of  the  legatee  on  a  cer- 
tain basis.  This  agreement,  however,  was 
not  ratlfled  by  tbe  executrix  and  legatee,  and 
was  therefore  as  to  her  res  Inter  alios  acta. 

It  appears  that  the  helrg  were  willing  to 
waive  an  accountlDg  by  the  uecutrlx,  and 
to  accf^t  the  remaining  property  of  the  es- 
tate as  representing  the  residuum  to  be 
divided. 

The  heirs  obtained  an  order  for  the  sale 
of  the  real  estate  still  belonging  to  the  suc- 
cession for  the  purpose  of  effecting  a  parti- 
tion. The  assets  to  be  divided  consisted  of 
the  proceeds  of  the  sale  of  the  real  estate, 
and  a  certain  sum  In  bank  to  the  credit  of 
the  executrix  and  certain  rents  which  had 
been  collected  by  tbe  heirs. 

The  court  ordered  a  partition  among  the 
heirs  and  referred  them  to  a  notary  for  the 
purpose  of  making  a  distribution.  This  officer 
found  that  the  active  mass  consisted  of  (6,142.- 
20  in  cash,  and  that,  after  deducting  costs  and 
<diargeB,  Uiere  remained  for  distribution  the 
smn  of  $5,434.70,  which  he  apportioned  among 
the  heirs.  In  this  partition  no  provision  was 
made  for  the  payment  of  the  reduced  I^acy 
in  favor  of  Angeline  Trie,  who  was  not  a 
party  to  the  proceeding.  The  district  Judge, 
bowevK,  ordered  that  she  be  dted  to  show 


cause  wtv  the  procte  verbal  of  partition 
should  not  be  bmnologated. 

Shortly  befm  tbe  service  of  this  order, 
Angeline  Trie  had  flled  her  final  account  as 
executrix  and  obtained  an  order  that  public 
notice  be  given  of  tbe  flUng.  This  account 
purpOTts  to  cover  the  whole  administration 
of  tbe  executrix  and  shows  debts  and  charges 
flu  exceeding  the  assets  In  lier  bands. 

In  this  account  the  executrix  claims  to  be 
an  hidlvldual  creditor  of  tbe  succession  In 
the  sum  of  f4,820i,  fo^  service  rendered  and 
cash  advanced  to  the  deceased.  In  this  ac- 
count the  executrix  charges  that  the  heirs 
had  bj  an  ex  parte  proceeding  withdrawn 
from  her  deposit  in  the  bank  the  sum  of 
$1,144.16,  and  bad  taken  properties  amount- 
ing to  $3^n.81. 

Angeline  Trie  opposed  tbe  homologation  of 
the  partition  proceedhigs  and  the  pnqiosed 
distribution  amoiv  the  heirs  <m  a  number  of 
grounds,  among  otbers,  that  she  had  not  been 
made  a  party  eltbw  individually  or  as  exec* 
utrix,  had  not  been  called  vpoa  to  render  an 
account,  was  a  creditor  of  the  estate  as 
shown  by  her  flnsl  accoimt  filed,  and  fbat 
before  takbig  possesslfm  tbe  heirs  were  bound 
to  give  security.  The  heirs  omxised  tlie  final 
account  of  the  executrix  on  the  ground  that 
the  snccesslon  had  been  dosed,  the  heirs 
placed  In  possession,  tbe  debte  paid,  tbe  prop- 
erty partitioned,  and  the  partition  homolo- 
gated; and  on  the  further  ground  that  Ange- 
line Trie  had  bad,  through  her  counsel  of 
record,  a  final  settlement  and  accounting 
with  tbe  heirs,  and  had  turned  over  all  the 
effects  of  the  succession,  and  had  received 
the  legacy  to  which  abe  was  entitled. 

The  opposition  of  Angeline  Yrle  to  tbe 
homologation  of  the  partition  was  overruled, 
and  the  opposition  ot  the  heirs  to  her  final 
account  was  sustained,  with  reservation  of 
her  rights  against  the  heirs  for  any  debte 
that  might  t>e  due  her  by  the  estate. 

Angellne  Trie  has  appealed  from  both  Judg* 
mehts. 

The  fnndamentel  error  In  tbe  premises  of 
the  district  Judge  is  the  assumption  that  the 
Judgment  recognizing  the  heirs,  reducing  the 
legacy  of  Angeline  Yrle,  and  declaring  that 
the  heirs  were  entitled  to  be  pot  in  pos- 
session of  the  estete  by  tbe  executrix,  was 
equivalent  to  a  decree  sending  the  heirs  toto 
possession  of  all  the  proper^  In  tbe  hands 
of  the  executrix. 

The  helrg  were  «ititled  to  the  residuum  of 
tbe  estate  remalnli^  after  the  payment  of 
the  legacy,  and  all  debte  and  Charges  due  by 
tbe  succession. 

The  Judgment  contemplates  that  the  execu- 
trix should  render  an  account  and  be  dls- 
chaiged  before  the  heirs  should  be  sent  Into 
possession. 

Counsel  for  the  heirs  urge  that  there  was 
an  amicable  settiement  of  accounte  between 
the  parties  prior  to  the  partition  proceed- 
li^^,  and  that  the  legacy  due  Angellne  Yrle 
has  been  satisfied.  It  Is  true,  as  has  ahready 


Digilized  by 


Google 


492 


41  SOUTHSaN  aEPOETBB. 


(La. 


been  stated,  that  counsel  for  tbe  heirs  and 
coimse)  for  Angellne  Yrle  agreed  upon  a 
settlement;  but  it  is  eQuall^  true  that  she 
did  not  ratify  the  action  of  her  attorney, 
who  testlfled,  in  part,  as  follows: 

"When  I  iDfonned  her  of  the  aettJement,  she 
never  positively  ratified  what  I  had  done  nor 
positively  rejected  it;  but  she  told  me  to  keep 
the  $81,  and  she  would  see  me  later  about  it. 
Later,  I  understood  that  she  h^  decided  to  pre- 
tfant  new  claims  and  to  renew  the  fight  in 
some  other  form,  and  I  ceased  to  be  her  coun- 
sel. • 

"She  was  never  positive  about  It  in  one  way 
or  the  other. 

"She  seemed  to  be  greatly  shocked  because 
the  heirs  had  gotten  possession  of  the  cash  in 
bank  and  real  estate,  and  were  In  possession 
and  were  suing  for  the  partition  before  the 
court  My  uDderstanding  of  the  matter  was 
that  it  was  over,  so  far  as  she  was  concerned, 
and  that  she  had  bew  treated  fairly  in  the  set- 
tlement which  I  had  made  for  her ;  but,  at  tbe 
very  second  interview,  I  believe,  alter  that  set- 
tlement, she  began  to  show  unmistakably  to 
me  that  she  had  something  else  in  her  mind, 
that  she  was  going  to  try  something  else,  and 
that  she  was  afraid,  by  ratifying  this  settle- 
ment made  by  me  and  taking  the  balance,  she 
would  in  some  way  preclude  herself  from  some 
other  proceeding;  but  she  never  told  me  either 
that  I  should  not  have  made  tbe  settlement  or 
that  she  was  glad  I  made  It.  She  never  gave 
any  direct  or  potitive  statement  In  connection 
with  tbe  matter." 

Angeline  Trie  testlfled  that  she  refused  to 
approve  the  settlement  and  to  receive  tbe 
balance  In  tbe  bands  of  her  attorney. 

While  counsel  unquestionably  acted  for  his 
client  In  perfect  good  faltb,  and  from  bis 
point  of  view  made  for  her  a  favorable  set- 
tlement, it  remains  that  he  had  no  legal  an- 
thorlty  to  waive  or  compromise  her  rights. 

The  executrix  had  the  seisin  of  the  estate, 
and  tbe  partition  proceedings  were  as  to  her 
res  Inter  alios  acta. 

The  Judgment  recognizing  the  beira,  and 
decreeing  that  they  were  entitled  to  receive 
the  estate  from  the  executrix,  did  not  'close 
tbe  succession.  Even  a  jud^ent  ordering 
the  heirs  to  be  put  in  possession  must  ba  ac- 
companied by  an  order  directing  the  succes- 
sion repreaentatlTe  to  render  an  account, 
which  the  heirs  or  creditors  may  oppose. 
Code  Prac  arts.  KXB,  1004;  Succession  of 
Sterry,  38  La.  Ann.  854. 

Fading  tbe  homologation  of  the  account, 
the  succession  representative  has  the  right 
to  retain  tbe  property  of  the  succession  to 
secure  the  payment  of  any  balance  that  may 
be  found  due  htm.   Code  Prac.  art.  1007. 

The  succession  remains  open  until  the  ad- 
ministrator or  executrix  is  discharged. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  two  Judgments  herein  appeal- 
ed from  be  annulled,  avoided,  and  reversed, 
and  It  is  now  ordered  and  decreed  that  the 
rule  filed  December  12, 1905,  be  diemissed  and 
the  notary,  Bussiere  Rouen,  make  no  distri- 
bution of  the  fuDds  in  bis  bands  until  tbe 
further  orders  of  the  court,  and  it  Is  further 
ordered  that  the  final  account  filed  by  An- 
geline Yrle,  executrix  be  reinstated  for  fur- 


ther proceedings  according  to  law;  tbe  ap- 
pelleoB  to  pay  costs  Incurred  In  dlatrlct 
court  and  costs  of  appoRl, 

I 

NI(3H0LLS,  abaent 


017  U.) 

No.  ISfiQL 

OUMBRRLAND   TELEPHONE    &  TELB- 
ORAPB  GO.  V.  ST.  LOUIS.  I.  M. 
&  S.  Rt.  GO. 
(Supreme  Court  of  Louisiana.  June  4,  1900.) 

1.  EmaSKT  DOUAIIf— FOBEIOIT  GOBFOUTIon 

— Lbqalitt  of  Oroahizatioit. 

A  corporation  organized  under  the  laws  of 
another  state,  which  seeks  to  expropriate  a 
right  of  way,  must  meet  objection  raised  on 
ground  of  Illegality  of  Its  organisation  prov- 
ing tbe  regularity  of  its  organization. 

2.  EviDBNCE— Judicial  Noticb— Statutes  ov 
Otheb  States. 

Courts  will  not  take  judicial  notice  of 
statutes  under  whidi  a  company  Is  organised — 
not  offered  in  evidence  and  not  proven. 

[Ed.  Note.— IRor  cases  In  point,  sae  vol.  20, 
Cent  Dig.  Bvidence,  I  51.] 

8.  Saub— Judicial  Notice. 

The  district  court  is  without  authority  to 
take  judicial  notice  of  proceedings  in  a  case 
in  another  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  (  65.] 
4.  Appeal— The  Rbcobd  as  Made  Up. 

The  appellate  court,  although  a  case  has 
been  decided  by  It  on  appeal,  will  not  go  beyond 
tbe  record  in  hand  to  examine  into  the  facts 
of  tbe  decided  casew 

[Ed.  Note,--For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Biror,  H  ^59,  296a] 

6.  Evidence  —  JuDiciAii  Notigb— Ovebbuxed 

Cases. 

Uraham  v.  Williams,  21  La.  Ann.  504 ; 
Smith  V.  McWaters,  7  La.  Ana.  147,  and  other 
cases  in  which  different  visws  axe  expressed, 
are  overruled. 
(Syllabus  by  the  Oourt.) 

Appeal  from  Sixth  Judicial  District  Coirt. 
Pariah  of  Ouachita;  Luther  Egbert  Hall, 

Judge. 

Action  by  the  Cumberland  Telephone  &  Tel- 
egraph Company  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Frederick  Gray  Huds(m  and  William  Braln- 
erd  Spencer  (Hudson,  Potts  &  Bernstein  and 
Howe,  Spencer  &  Cocke,  of  counsel),  for  ap- 
pellant John  Merrltt  MnnlioUaiid  and  Dart 
&  Keman,  for  appellee. 

BREAUX,  O.  J.  The  plaintiff  corporation 
(organized  under  the  laws  of  the  state  of 
Kentucky)  Instituted  this  suit  to  expropriate 
a  right  of  way  over  tbe  right  of  way  of  de- 
fendant company  ^rom  Monroe  to  Alexandria. 

It  owns  and  operates  telephone  lines  la 
Louisiana,  as  well  as  In  other  states  of  the 
Union.  Tbe  purpose  of  tbe  expropriation  la 
to  connect  Its  lines  with  the  projected  line 
from  Munroe  to  Alexandria. 

The  plaintiff  In  the  expropriation  suit  in- 
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trod  need  some  testimony  to  show  that  It  bad 
been  legally  Incorporated,  bat  It  did  not  intro- 
<diice  certain  statutes  essential  to  prove  that 
Jt  bad  been  l^ally  Incorporated. 

The  contention  on  tbe  part  of  plaintiff  iB 
tbat  tbat  was  not  essential,  for  tbe  court  may 
take  Judicial  notice  of  the  statutes  of  Keo' 
tackj,  particularly  by  reason  of  tbe  fact  that. 
In  the  case  of  Cumberland  Tel^bone  Com- 
pany T.  Morgan  B.  B.  Co..  112  La.  287,  36 
Sonth.  3S2.  It  was  proren  tbat  the  plaintiff 
company  was  legally  created  and  ot^nlzed, 
and  tbat  this  court,  in  consequence,  has  Ju- 
dicial knowledge  of  tbe  laws  of  Kentucky  on 
the  subject-matter;  that,  If  there  baa  been 
any  amendment  or  change  since,  tbe  burden 
was  on  tbe  defendant  to  plead  and  prove  tbe 
fact  of  change  or  amendment;  that  under  the 
JnrlBprudence  of  this  state  tbe  court  will  as- 
sume, in  tbe  one  case,  the  laws  as  eBtablished 
In  another. 

The  defense,  In  answer  to  plaintiff's  prop- 
ositions. Is,  la  tbe  main,  tbat  it  has  failed 
to  prove  tbat  It  was  a  cort>oratlon  legally 
organized  and  existing  under  tbe  laws  of 
Kentnt^y,  and  that  this  court  would  not  be 
sustained  by  well-consldered  jurisprudence, 
were  It  to  take  judicial  notice  of  the  pro- 
ceedings In  a  case  In  which  the  defradant 
was  not  a  party;  tbat  neither  tbls  court,  nor 
tbe  district  co'irt,  could  take  notice  of  pro- 
ceedings never  offered  in  evidence,  nor  of 
statutes  of  another  state  which  were  not 
offered  in  evidence;  tbat  there  has  been 
shown  no  law  of  Kentucky  authorizing  the 
formation  of  three  ori^iial  corporations  (it 
seeme  that  there  were  three  original  corpora- 
tions which  were  merged);  and  that  If  there 
Is  any  such  law  the  companies  were  deficient- 
ly organized.  The  Judge  of  the  district  court 
took  judicial  cognizance,  despite  def«idant'B 
objection,  of  tbe  proceedings  of  a  case  In  an- 
other jurisdiction,  and  of  the  statutes  of  tbe 
state  of  Kentucky. 

Corporations,  In  order  that  they  may  have 
the  right  of  expropriation,  must  be  chartered 
under  tbe  laws  of  this,  or  of  any  other,  state, 
or  of  tbe  United  States,  and  they  must  be 
legally  organized.  Foreign  corporations,  as 
well  as  corporations  in  other  states,  must 
prove  that  they  have  legal  corporate  existence 
In  the  state  In  which  they  are  organized. 
Without  proof  of  statutes  under  which  t!hey 
were  organized,  there  Is  a  hiatus  which  can- 
not be  supplied  under  tbe  rule  which  author- 
izes courts  to  take  "judicial  notice"  of  certain 
ooromonly  well-known  facts. 

This  was  substantially  decided  in  the  112 
La.,  36  South.,  case,  cited  above.  The  court 
took  cognizance  of  the  question  of  tbe  legal* 
Ity  vel  non  of  tbe  plaintiff  corporation,  and 
decided  that  It  was  legally  organized,  save 
that  it  bad  not  been  shown  that  section  190 
of  tbe  Ck>n8titutlon  of  Kentucliy  had  been  com- 
plied with.  Tbe  case  was  remanded  to  en- 
able plaintiff  to  make  written  proof.  We  are 
here  concerned  cmly  with  a  corporation  seek- 
ing to  exercise  tbe  right  of  eminent  domain. 

The  next  pr^osltlon  witb  which  we  have 


to  deal  Is,  in  the  first  place,  whether  the  dis- 
trict court  can  take  judicial  notice  of  proceed- 
ings in  another  suit,  in  another  parish,  and, 
in  tbe  second  place,  whether,  on  appeal,  this 
court  can  take  judicial  notice  of  statutes  of 
other  states,  by  reason  of  the  fact  that  they 
were  Introduced  in  evidence  in  another  case 
In  anotber  court  of  first  instance.  If  an  af- 
firmative view  should  be  taken  and  an  ex- 
ceedingly broad  construction  given  to  the 
rule  to'icblng  "judicial  notice,"  the  district 
court  might  take  "Judicial  notice"  of  facts 
and  shape  Its  decree  thereon  without  previous 
notice. 

It  might  give  occasion  to  tbe  happening  of 
the  unexpected.  The  representative  of  op- 
posing interests  would  be  exposed  to  surprise. 
He  would  sometimes  be  uncertain  as  to  tbe 
evidence  which  might  be  brought  to  bear. 

Tne  safe  practice  Is  laid  down  In  Bouguille 
V.  Dede,  9  Ija.  Ann.  292,  In  which  tbe  court 
positively  declined  to  consider  a  record  con- 
cerning wbioh  no  motion  bad  been  made  to 
have  It  made  part  ot  the  transcript  of  ap- 
peal. 

The  facts  should  be  brought  up  after  full 
notice  to  all  parties  concerned. 

The  appellate  tribunal  should  not  extend 
further  the  rule  regarding  "Judicial  notice" 
than  Is  proper  to  follow  It  In  the  court  of 
first  Instance. 

There,  also,  the  evidence,  directly  pertinent, 
should  be  well  l£nown  to  all  parties  in  In- 
terest. 

Commentators  following  well-consldered 
decisions  on  tbe  subject  give  expression  to 
similar  views.  Jones  on  Evidence,  verbo 
"Judicial  Notice." 

There  are  decisions  of  this  court  entirely 
at  variance  with  that  view. 

We  are  constrained  to  overrule  them  as 
going  beyond  the  limit  intended  by  tbe  rule 
relating  to  Judicial  notice. 

We  do  not  tlhink  that  a  court  Is  bound  to 
take  judicial  ct^lzance  of  the  existence 
of  statutes  quoted  In  another  and  entirely 
different  case. 

A  contrary  opinion  was  expressed  in  Gra- 
ham V.  Williams.  21  La.  Ann.  596. 

Wc  are  compelled  to  dissent  from  the  opin- 
ion Just  cited  and  every  opinion  which  may 
go  to  upholding  the  view  tbat  Judicial  no- 
tice may  be  taken  of  pleadings  and  fncti 
in  other  cases. 

Wg  are  compelled.  In  carrying  out  that  dis- 
sent, to  state  that  tbey  will,  from  tbls  time, 
be  considered  overruled. 

Cases  mnst  be  made  up  before  the  court  of 
first  instance,  and  the  facts  upon  which  they 
are  based  brought  up  properly.  This  does 
not  prevent  the  court  from  tailing  judicial  no- 
tice of  historical  facts,  and  also  of  notorious 
facts  and  matters  concerning  general  govern- 
ment. Usually  such  facts  come  up  lncid«i- 
tally  and  not  directly. 

They  came  up  under  a  well-settled  rule. 

We  will  conclude  by  restating;  in  other 
words,  tbat,  as  before  fitated,  a  court  should 
not  take  Judicial  koowled^^^  other  ipro- 
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ceedings  between  other  parties  In  other  courts 
to  serve  as  a  basis  of  proof  of  a  given  fact 
of  direct  pertinency  to  the  Issues  presented, 
and  upon  which  to  shape  Its  decree. 

Otherwise,  It  might  arise  that  parties 
wonld  find  themselves  liable  under  laws  they 
never  smpected  as  pertlnentt  or  amenable 
to  undreamt  of  proceedings.  A  right  might 
be  afTected  b;  nnknown  laws  or  by  records 
previously  covered  by  the  dnst  of  ages. 

There  might  occasion  arise  when  a  party 
In  Interest  would  not  know  where  the  poa- 
Blbillty,  under  "Judicial  notice,"  was  about 
to  take  bim. 

Instead  of  plain  sailing  in  a  good  canse 
there  would  be  danger  of  concealed  rocks 
and  reefs. 

The  case  will  be  remanded. 

It  is  tiberefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  Is 
annulled,  avoided,  and  reversed. 

It  is  further,  adjudged  and  decreed  that 
this  case  be  remanded,  and  that  evidence 
toucblntf  the  creating  and  organization  of 
plaintiff  company  be  admitted  and  a  Judg- 
ment thereafter  rendered  In  the  district  court 

The  appellee  to  pay  the  costs  of  appeal. 
The  costs  of  the  district  court  to  await  the 
final  decision  of  that  court 


ai7  La.) 
No.  15,»05. 
FATJRD  V.  FAURB  et  al. 
(Supreme  Court  of  Loulriana.  June  4, 

1.  APPSAL— REVHW— ATFIBHAnOB. 

Where,  In  a  snlt  for  a  partition  of  a  tract 
of  land  amonK  the  heirs  of  the  deceased  owner, 
the  court  ordered  a  sale  at  public  auction  for 
the  punioses  of  affecting  a  partition,  and  sub- 
sequent^  nonsalted  the  demands  of  the  heirs 
against  each  othev  and  ordered  a  distribution 
of  the  proceeds  of  the  sale,  the  judgment  will  be 
afflrmed,  when  the  evidence  is  too  uncertain, 
vague,  and  contradictory  to  enable  the  court 
to  render  an  intelligent  judgment  on  the  respec- 
tive demands  of  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  4450-4453.] 

2.  Pabtition— Issues. 

In  a  nartiUon  of  the  separate  estate  of  the 
deceased  father,  the  accounts  to  be  settled  are 
those  between  the  hpirs  and  his  succession,  and 
claims  of  the  heire  against  the  mothor  or  agnin^t 
each  other  individually  are  foreign  to  the  issue. 

[Ed.  Note. — For  eases  in  point,  see  vol.  88, 
Cent  Dig,  Partition,  S  228.] 

8.  Samb— AifiCAiii.E  Division— AccouRTiNQ. 

Where  the  father  died  in  1ST2,  and  the 
widow  and  four  of  the  five  children,  in  ^SSO, 
made  an  amicable  division  of  a  tract  of  land 
belonging  to  the  de<.'edeDt,  aifd  each  possessed 
the  separate  portions  allotted  to  them  respec- 
tively until  the  death  of  the  mother  in  11X12, 
they  owe  no  accountini*  to  each  other  for  fruits 
and  revenues  or  for  taxt^s  and  repairs. 

4.  SaUE— IMFBOVEUENTS— AfPRAIBAI,. 

Where  heirs  have  claims  for  improvements 
enhancing  the  value  of  land  belonging  to  the  es- 
tate, such  improvements  should  be  appraised 
separately  either  before  or  Immediately  after  the 
partition  sale. 

[Ed.  Note.— For  cases  In  Doint,  see  vol.  38, 
Cent  Dig.  Partition,  {8  236-246.] 

(Syllabns  by  the  Court) 


Appeal  from  Twenty-Sixth  Judicial  Dia- 
trlct  Court,  Parish  of  St  Tammany  j  Thomas 
Moore  Bums,  Judge. 

Action  by  Antonla  Faure  against  Ernest 
Faure  and  others.  Jndgm«it  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Benjamin  Moore  Miller,  for  appellant 
Obarlea  Louque,  for  appellees  Mrs.  Blanche 
Belne  and  Geo.  W.  Reine.  Joseph  B.  Lan- 
caster, for  appellees  Gabrlelle  Leaumont  and 
Ernest  Faure.  Henry  I^  Garland,  Jr.,  and 
Lewis  Lovering  Moi^an,  for  appellees  Mrs. 
Drnest  Sharp  and  Mrs.  Reine. 

LAND,  J.  This  is  a  suit  for  a  partition  by 
Ilcltntion  of  a  certain  tract  of  land  belong- 
ing to  the  succession  of  Emlle  F.  Faure,  the 
father  of  all  the  litigants,  who  died  In  the 
year  1872,  leaving  a  widow  and  five  children. 
The  tract  of  land  was  the  separate  property 
of  the  decedent.  In  ISSO,  the  widow,  in  an 
luBtrument  purporting  to  be  a  donation  and 
partition,  divided  the  tract  of  land  among 
the  five  heirs. 

This  Instrument  was  recorded  in  1887. 
Plaintiff  alleged  that  her  signature  to  said 
document  was  a  forgery,  that  the  act  as  a 
donation  was  null  for  wdnt  of  form,  and  that 
her  mother  had  no  Interest  In  the  property. 

The  court  held  that  the  pretended  donation 
and/  partition  was  a  nullity,'  and  ordered  the- 
land  to  be  sold  for  the  purpose  of  effecting  a 
partition.  An  appeal  was  taken  to  the  Court 
of  Appeal  on  the  sole  Issue  as  to  how  the  par- 
tition and  sale  should  be  made.  The  appel- 
late Gonrt  Bald: 

"The  judge  should  have  appointed  experts  and 
ordered  an  appraisement.  He  named  a  notary, 
but  failed  to  name  experts.  Rev.  Civ.  Code, 
arts.  1325,  1326.  The  judnnent  also  orders  the 
sheriff  to  pay  into  the  registry  of  the  court  the 
amount  received  by  him  as  the  purchase  price 
of  said  described  lands,  after  deducting  the 
cost  and  expenses.  We  think  this  order  should 
have  exempted  the  heirs  from  paying  cash  Id 
case  they  or  any  of  them  purchased.  We  shall 
remand  the  case  to  have  these  errors  corrected." 

Hie  district  judge  appointed  three  experts 
and  appraisers  to  examine  the  lands  and  to 
report  whether  the  same  could  be  equally  and 
fairly  divided  In  kind.  The  experts  reported 
that  they  bad  appraised  the  property  at  $2,- 
000,  and  that  it  could  not  be  falr^  and  equal- 
ly divided  In  kind  and  should  be  sold  tor  tbe 
purpose  of  effecting  a  partition. 

The  court  rendered  Judgment,  ordering  tbe 
lands  to  be  sold  at  public  auction  according 
to  law  for  the  purpose  of  effecting  a  partlttou. 
and  appointed  a  notary  public  to  take  testi- 
mony and  report  upon  the  claims  of  the  par- 
ties to  the  suit  against  said  lands,  and  to 
luake  a  partition  of  the  proceeds  of  the  sale 
in  the  manna  provided  by  law. 

The  judgment  recognised  the  joint  owner- 
ship of  the  plaintiff  and  defendants  as  heirs 
of  their  father,  and  declared  tbe  act  of  parti- 
tion and  donation  executed  in  1880  to  be  null 
and  void.  No  appeal  was  taken  from  this 
judgment. 
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The  property  was  sold  for  $2,700,  and  the 
Improvements  on  the  land  were  oot  separate- 
ly appraised,  elth«  before  or  after  tlie  sale. 

The  notary  took  testimony  as  to  the  claims 
of  the  parties  against,  the  property  dcreed 
to  be  partitioned,  and  reported  the  same  to 
the  court,  which  tberenpon  rendered  Judg- 
nwnt  ordering  the  proceeds  of  the  sale  to  be 
diTlded  and  distributed  by  the  notary  equally 
among  the  heirs,  reserving  to  the  parties 
wbaterw  rights  tiiey  may  have  against  each 
other. 

The  defendants  Ernest  Paure  and  Mrs. 
Gabrlelle  Leanmont  hare  appealed.  Mrs. 
Sharp  and  Mrs.  Relne  have  Joined  In  the 
appeal,  pleading  prescription  against  certain 
^mands  urged  by  Bmest  Faure,  and  praying 
that  the  reservation  In  the  judgment  be 
Btridten  out  and  for  general  relief. 

Mrs,  Gabrielle  T^umont  in  ber  answer  set 
up  a  dalm  of  VSOO  for  the  erection  of  a  house 
and  other  bnlldlngB  on  the  lands  to  be  parti- 
tioned. 

Ernest  Fanre  In  his  answer  set  up  ttie  fol- 
lowing claims: 

(1)  For  support  of  the  common  mother  for 
30  years,  worth  the  sum  of  $4  i>er  month. 

(2)  For  support  of  the  plalntltt,  Antonla 
Faur^  for  30  Tears,  worth  the  snm  of  f4  per 
month. 

^  For  support  of  Oatelelle  Leanmont  for 
8  years,  worth  tiie  sum  of  9^  per  month. 

(4)  fV)r  the  support  of  Blanche  Heine  for 
2  years,  worth  $4  per  month. 

(5)  For  the  support  of  Emllle  Sharp  for  18 
years,  at  the  rate  of  f4  per  month. 

(6)  For  cost  of  consbructing  two  bouses, 
ontbuildUigs,  and  fences  upon  nld  land,  $300. 

(7)  For  cost  of  r^Irlng  and  Improrlng 
the  family  dwdBng  house  and  premises  on 
said  lands,  $e00L 

(8)  Taxes  tor  30  yean,  $180. 

rO)  Fnnenl  expenses,  etc,  mother, 
$57.03. 

Mrs.  Emllle  Sharp  In  her  answer  sets  up 
that  Bmest  Fanre  should  be  compelled  to 
collate  the  value  of  60  head  of  cattle  100 
head  of  hogs,  and  a  lot  of  carpenter  tools 
reertved  by  him  from  the  succesdon  of  the 
father;  and  also  shells  and  red  oak  back  tak- 
m  from  the  lands  in  question  and  wortti  $600. 

Mrs.  Sharp  further  claims  that  the  plaintiff 
should  collate  $110,  the  cost  of  a  building 
erected  upon  the  parcel  of  land  allotted  to 
said  plaintiff  in  tbe  amicable  partition  of 
1880.  Mrs.  Sharp  also  claims  in  her  answer 
several  hundred  dollars  for  Improvements 
And  taxes. 

Mrs.  Relne  In  her  answer  avera  that  she 
paid  to  her  mother  $100  for  iKt  acres  of  land, 
and  that  the  purchase  price  was  turned  over 
to  the  plaintifC,  who  used  the  same  In  ttie  con- 
struction of  a  building  on  the  lands  in  ques- 
tluL,  Mrs.  Heine  prayed  that  the  suit  be  dis- 
missed, and  that  she  be  recognized  as  the 
owner  of  said  2B-acre  tract  of  land.  The 
evidence  Is  as  confused  and  unsatisfactory 
88  the  pleadings.  The  father  died  in  1872. 


The  widow  and  children  continued  to  reside 
on  the  tract  of  land.  Id  1S80,  some  kind  of  a 
partition  was  made.  All  the  heirs  exc^t  tlie 
plaintiff  signed  the  act;  whlcli,  however,  Is 
not  in  the  record.  There  can  be  no  doubt, 
however,  tbat  from  and  after  the  year  1880 
the  heirs  [>o8ses8ed  and  enjoyed  by  common 
consent  distinct  portions  of  tlie  property. 

Ernest  Faure  and  family  resided  on  the 
premises  for  30  years  or  more.  He  occupied 
the  old  family  residence.  The  widow  had  a 
bouse  constructed  for  herself  and  daughter 
Antonla.  Mrs.  Leaumont  also  erected  a 
dwelling  and  other  improvements  on  the 
premises. 

The  alleged  deed  from  the  widow  to  Mrs. 
Belne  Is  not  In  the  record,  and  the  house  she 
caused  to  be  constructed  is  not  on  the  land  In 
controversy. 

Ernest  Faure  made  repairs  and  some  im- 
provements on  the  portion  of  the  tract  oc- 
cupied by  litm.  He  also  paid  taxes,  but  the 
receipts  are  not  *ln  the  record.  The  widow 
died  in  1902,  and  shortly  after  ber  death  the 
present  suit  was  instituted. 

Aften  the  death  of  the  mother,  family  dis- 
sensions arose  and  gave  birth  to  the  extrava* 
gant  danands  ui^ed  by  the  heirs  against  ea<di 
other.  Bmest  Faure  nndoiditedly  contribut- 
ed something  to  the  support  of  his  mother 
and  slaters. 

He  seems  to  hare  bem  the  managw  of  tbe 
property  dovni  to  the  date  of  partition.  The 
mother,  however,  was  not  without  resources, 
as  she  paid  Bmest  Fanre  $100  for  work  dour 
on  her  house.  After  1880,  each  heir  seems  to 
have  enjoyed  the  portion  of  ground  allotted 
to  him  or  her. 

For  such  enjoyment  they  owe  no  account- 
ing to  each  other.  There  is  no  snffldent  evi- 
dence of  the  alleged  collattoiu.  The  claim  of 
Ernest  Faure  against  his  mother  for  support 
Is  foreign  to  the  partition  of  the  father's  es- 
tate. The  same  may  be  said  of  the  claims  of 
the  heirs  a^Inst  each  other  arising  after  the 
opening  of  the  succession,  tor  support,  money 
advanced,  etc.  A  partition  involves  the  set- 
tlement of  aooonnto  between  the  heirs  and 
the  succession,  which  Includes  the  turns 
wbldi  each  of  the  coheirs  owes  to  the  deceas- 
ed, those  which  each  of  the  cohdrs  may  have 
received  or  disbursed  on  account  of  the  suc- 
cession, and  those  which  eadi  of  the  coheirs 
may  owe  by  reason  of  damages  or  injury, 
which  may  have  been  caused  by  bis  fault  to 
the  effects  of  the  succession.  Glv.  Code,  art 

issa 

The  only  demands  urged  by  the  appellants 
in  this  court  are  for  useful  Improvements 
made  by  them  which  enhanced  the  value  of 
the  land.  The  evidence  sbows  that  during  30 
years  Ernest  Faure  made  repairs  and  improve- 
ments, which  be  used  and  enjoyed,  but  tbere 
Is  noUilng  to  show  what  was  the  value  of 
same  at  the  date  of  the  partitimi  sale. 

The  evidence  tends  to  show  tbat  the  Lean- 
mont house  and  appurtenance  originally  cost 
I  from  $G50  to  $8o0,  but  Is  conflicting  as  to  val- 
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ne  at  the  date  of  partition  sale.  Erneat 
Fanre  wtlmated  Buch  vahw  at  $000.  Brnest 
Sbarp  teattfled  tbat  the  ImproranaitB  made 
b7  Fanre  and  Mra.  Leaumont  were  In  bad 
omdltion,  dilapidated,  and  "not  ftt  for  a 
n€«ro." 

No  intelligent  judgment  can  be  rendered 
on  testimony  so  nncertain,  ragae,  and  con- 
tradlctoiy.  Tm>  district  judges  so  held,  and 
we  heartily  concur  In  their  opinion. 

Jodgmait  affirmed. 


an  La.) 
No.  16.10& 
STATU  ex  rel.  BROUSSARD,  Dist  AtCy., 

HENDERSON.  Sheriff. 
(Bnpteme  Conrt  of  Lonislana.  June  18.  lOOa) 

APPEAIr~~JirBI6DIOTIONAI.  AlCOUnT— HoW  Ds- 
TBBUINED. 

Tbe  sheriff  having  denied  that  the  district  at- 
torney was  entitled  to  a  commiBsion  on  fines  In 
criminal  cases,  and  refused  to  pay  him  such 
commission  on  certain  fines  already  collected, 
and  declared  his  intention  not  to  pay  same  on 
fatnre  fines,  ikeld  that,  in  a  mandamus  suit  to 
compel  the  payment  of  the  commissions,  the  only 
amount  in  dispute  is  the  commission  on  the  fines 
already  collected,  and  that,  for  determining  the 
Jnrlsdictlon  of  the  appellate  court,  the  com- 
mlssiona  on  the  future  fines  cannot  be  taken 
into  computation.  Courts  can  only  decide  actu- 
al controversies.  -They  cannot  prescribe  for  the 
future.  Mandamus  will  not  lie  to  compel  a 
general  course  of  official  conduct. 
(SytlabuB  by  the  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  <of  Iberia;  James  Simon,  Judge. 

Application  by  the  state,  on  tbe  relation  of 
Edwin  S.  Bronssard,  district  attorney,  tar 
writ  of  mandamus  against  George  Henderson, 
sberlfl.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  DlamiBsed,  and  transferred  to 
Court  of  Appeal  on  conditions. 

Wedcs  &  We^s,  for  appellant  Foster, 
Milling,  Oodchanx  ft  Ssndera,  Joseph  W. 
JofCrlon,  Jobn  G.  Theua,  and  James  Fember- 
ton  Madlaon,  for  appellea 

PBOVOSTT.  J.  O^is  is  a  mandamus  snlt 
by  tbe  district  attorney  ot  Iberia  parish  to 
compel  the  sheriff  of  tbat  parish  to  pay  over 
to  him  a  commission  of  20  per  cent,  on  cet- 
tain  fees  collected  In  criminal  cases. 

The  jurisdictional  all^atlon  of  the  petition 
reads  as  follows: 

"That  tbe  amount  due  your  relator  is  accumu- 
lating In  the  hands  of  the  sheriff,  and  the  said 
sheriff  persistently  refuses  to  turn  over  the 
amount  to  your  relator,  and  that  said  commis- 
aions  will  in  a  short  time,  and  long  before  the 
expiration  of  his  term  of  office,  amount  to  a 
sum  a  far  exceeding  two  thousand  one  hundred 
dollars  ($2,100.00),  of  which  amount  he  will  be 
illegaliy  deprived,  unless  the  aid  of  your  honor- 
able court  is  invoked  to  force  said  sheriff  to  per- 
form his  duty  In  this  regard." 


The  amoimt  at  tiie  present  time  In  the  bands 
of  the  sberlfl;  wUcta  he  is  to  be  ordaed  to 
turn  oTsr,  Is  not  stated,  and.  In  argument,  tite 
admission  is  made  that  It  falls  below  $2,000, 
tbe  lower  limit  of  this  court's  jnrladlctiou. 

Under  these  circumstances,  tbe  court  must 
notice,  ex  proprio  motu.  Its  want  of  jurisdic- 
tion. 

Tbe  case  is  not  one  of  those  of  which  this 
court  bas  jurisdiction  InreqpectiTe  tjf  the 
amomit  in  dispute,  and  ttie  only  amount 
in  dispute  is  tbe  amount  actually  in 
tbe  bands  of  tlie  sheriff,  and  which  be  re- 
fuses to  tarn  over.  *  In  vain  ie  it  said  that 
the  case  InTolTes  also  the  20  per  cent  on  the 
future  flues  wtaidi  tbe  sheriff  declares  be  will 
refuse  to  turn  over.  As  to  these  future  flues, 
any  judgment  rraidered  by  tills  court  would 
not  be  bincUng  on  tbe  sheriff,  ^ey  are  not 
therefore  Involved  in  this  suit  As  to  them 
tbe  decision  of  this  court  could  only  be  ad- 
Tisory.  precisely  as  would  have  been  the  sltu- 
atfon,  If,  there  being  no  amount  at  all  in  the 
bands  of  the  sheriff,  the  suit  had,  neverthe- 
less, been  brought  Plainly,  tbe  case  would 
then  have  beea  simply  a  moot  case,  involving 
purely  a  question  of  law.  The  amoi  Jit  in  dis- 
pute la  the  amount  tor  which  the  judgment 
may  be  enforced,  or  as  to  which  it  will  be  res 
judicata.  After  this  court  should  have  de- 
cided tbe  present  case,  and  the  si  .riff  had 
turned  over  tbe  amount  presently  in  bis 
hands.  If  he  refused  to  turn  ov»  tbe  next  fine 
that  would  come  Into  his  bands,  no  execution 
or  writ  could  issue  against  him.  It  would  be 
different  If  this  court  could  adjudicate  upon 
controverBles  In  advance  of  their  arising,  but 
It  Is  for  tbe  Legislature  to  prescribe  for  tbe 
future.  The  courts  cannot  They  can  only 
adjudicate  upon  actnal  controversies.  "That 
which  distinguishes  a  judirial  from  a  legiS' 
latlve  act  Is  that  tbe  one  Is  a  determination  of 
what  the  existing  law  Is  In  relation  to  some, 
existing  thing  already  done  or  happened, 
while  the  other  Is  a  predetermination  of  what 
the  law  shall  be  for  tbe  regulation  of  all  fu- 
ture cases  falling  nuiier  its  provisions."  Coo- 
ley,  Const.  LIm.  <6th  Ed.)  p.  loa 

Mandamus  will  not  He  to  compel  a  genra^l 
course  of  ofilclal  condu^  A.  &  B.  of  L. 
vol.  19,  -p.  724. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  appeal  herein  be  dismissed; 
provided,  however,  that  If,  within  15  days 
from  the  date  upon  which  this  judgment  shall 
have  become  final,  the  appellant,  or  bis  at- 
torneys, shall  make  oath  tbat  the  appeal  was 
not  takea  for  tbe  purpose  of  delay,  the  cause 
shall  be,  and  is,  transferred  to  tbe  Coutrt  of 
Appeal  for  tbe  parish  of  Iberia. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  the  costs  of  this  court  be  paid  by  the  ap- 
pellant. 
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COMMANDER  r.  BRAZIL. 

(Supreme  Ooart  of  Miwiasippi.    May  28,  1900. 
Saggestion  of  Biror  Overruled  June  18, 
1906.) 

IHFANTB  —  CONTBACTS  —  FALSI  BEFBESENTA- 

TioiiS  AS  TO  AOE— Effect. 

An  infant,  who,  after  reaching  the  stage  of 
maturity  Indicating  ttiat  he  is  of  full  age,  en- 
ters into  a  contract  falsely  representing  himself 
to  be  of  age  and  accepts  the  beneSts  thereof, 
b  estopped  from  denying  that  be  Is  not  of 
age  when  the  contract  Is  sooght  to  be  en- 
forced against  him;  the  party  dealing  with 
bim  believing  him  of  full  age. 

[Ed.  Note. — For  cfises  in  point,  see  vol.  27, 
Cent.  Dig.  Infant^  SS  100,  135.] 

Appeal  from  Cbancery  Court,  Monroe 
County;  Baxter  McFarland,  Special  Chan- 
cellor. 

Salt  by  H.  A.  Brazil  against  W.  H.  Com- 
znauder.  From  a  decree  for  plaintiff,  d^end- 
ant  appeals.  Affirmed. 

Appellant  and  hla  atepfather,  McDanlel. 
entered  Into  bualneas  as  liTerymen,  and  pnr- 
diased  from  tlie  wlfle  of  appellee  certain 
hoTsea,  carriages,  etc.,  giving  notes  for  the 
pnrcbase  mon^,  which  notes  were  secured 
by  a  twst  deed  on  the  personal  pnperts 
transferredi,  and  as  additional  security  em- 
braced In  said  trust  deed  a  tract  of  land 
behmglng  to  appellant  McDanlel  afterwards 
died  (aMordlng  to  the  allegations  of  the  bill. 
Intestate  and  Insolvent),  and  the  payment  of 
the  notes  having  failed,  and  the  personal 
pn^rty  courted  In  said  trust  deed  having 
been  sold,  and  the  amount  realised  from  said 
sale  not  bdng  sufficient  to  liquidate  satd 
notes,  Mrs.  Brasll  filed  a  bill  In  chancery 
pn^ng  an  accounting  to  ascertain  the 
amount  due  on  said  Indebtedness,  and  for  the 
sale  of  the  land  and  the  ai^llcatlon  of  the 
proceeds  to  the  pjiynrait  of  the  balance  found 
to  be  due.  The  appellant  filed  a  plea  of  in- 
fancy, which  being  overruled  by  the  court, 
he  answered,  making  his  answer  a  cnMS- 
blll.  and  denied  that  be  received  any  benefits 
from  the  property  purchased  by  him  and  hia 
stepftither,  -and  charged  that  the  complain- 
ant below  knew  of  hla  Infancy  at  the  time 
tho  trust  deed  was  ocecuted,  which  facts 
are  denied  by  the  cross-defendant  The 
chancellor  rendered  a  decree  granting  the 
relief  prayed,  ordered  ttie  land  sold,  and  a 
payment  out  of  the  proceeds  of  said  sale  of 
the  amount  due  appellee,  who  had  acquired 
the  claim  by  assignment  from  his  wife. 

W.  H.  Clifton,  for  appellant  Oeo.  0. 
Paine,  for  appellee. 

MATES,  J.  We  think  this  case  was  cor- 
rectly decided  on  facts,  and  would  affirm  It 
without  any  oplDlon,  were  It  not  for  the  fact 
that  It  involves  a  question  as  to  wliether  or 
not  a  minor  m^  make  false  representntlons 
as  to  his  age,  thereby  Inducing  a  contract 
with  another  person,  accepting  the  benefits 
to  be  obtained  under  the  contract,  nnd  after- 
wards escape  liability  by  proving  that  he 
41SO.— S2 


was  not  of  age  at  the  time  ot  making  the 
contract  The  case  of  Ostrander  v.  Quin. 
84  Miss.  230,  36  South.  25T,  comes  very  near 
deciding  tbls  question;  but  Inasmuch  as 
there  is  some  question  as  to  whether  the  de- 
cision was  based  on  the  ground  that  the 
minor  in  that  case  used  the  money  for  neces- 
saries, and  because  It  was  so  used  the  court 
held  him  liable,  we  deem  It  necessary  to  re- 
move all  doubt  on  this  subject  The  record 
Id  tbls  case  shows  that  W.  H.  Commander 
was  19  years  and  9  months  old  at  the  time 
be  bought  out  the  livery  stable  and  executed 
the  deed  of  trust  In  question;  that  be  was 
asked  the  direct  question,  two  or  three  times, 
while  negotiations  were  being  held,  as  to  bis 
age,  and  he  stated  he  was  of  age;  that  ap- 
pellee made  the  trade  with  blm  In  good 
faith  believing  blm  to  be  21  years  of  age, 
and  on  faith  of  the  contract  turned  over  to 
bim  the  entire  llrery  buslnesa — the  appellant 
executing  at  the  same  time  a  deed  in  trust 
on  the  live  stock,  buggies,  etc..  so  sold  by 
appellee  to  falm.  and  giving  as  additional  se- 
curity a  deed  of  trust  on  50  acres  of  land. 
The  appellant  having  failed  to  pay  accord- 
ing to  his  contract  and  the  personal  property- 
sold  bim  by  appellee  having  been  sold  under 
the  deed  In  trust  and  not  bringing  wough  to 
satisfy  the  debt,  the  land  is  now  resorted  to. 
It  may  be  stated  In  this  connection  that  the 
proof  shows  that  the  personal  property  sold 
had  been  much  abused  by  misuse  and  neglect. 
Under  these  circumstances  can  appellant 
successfully  set  up  his  minority  as  a  defense 
to  foreclosure  proceedings? 

Ferhapa  there  is  no  subject  In  the  law  that 
has  received  more  elaborate  discussion,  or 
wherein  there  Is  more  hopeless  conflict  of 
authority,  than  the  subject  now  presented 
for  decision  by  this  court  It  may  be  stated 
that  tbe  great  weight  of  earlier  authorities 
on  this  subject  bold  that  a  minor  cannot  be 
held  liable  on  his  contract,  but  the  tendency 
of  all  modem  text-books  and  decisions  is  In 
favor  of  holding  a  minor  responsible  under 
his  contract,  where  he  deliberately  mskes  n 
false  representation  as  to  bis  age,  and  In  this 
way  induces  another  to  contract  with  falm, 
and  accepts  tbe  benefits  of  the.  contract 
Whatever  may  be  tbe  weight  ot  earlier  au- 
thorities on  this  subject  common  Justice 
outweighs  the  unsatisfactory  dlstlnctlong  at- 
tempted to  be  set  up  as  reason  why  a  minor 
should  not  be  held  liable  under  these  circum- 
stances. It  may  be  said  that  all  authorities, 
with  hardly  an  exception,  and  regardless 
of  tbe  way  that  the  different  courts  have  held 
upon  the  subject,  recognize  tbe  right  of  the 
proposition;  for  while  they  hold  a  minor 
cannot  be  sued  on  bis  contract,  yet  tbe.v 
bold  that  be  Is  liable  for  bis  tort  and  make 
htm  responsible  in  damages  for  bis  false  i-ej)- 
resentatlons.  Other  authorities  lay  down 
the  rule  that  he  may  not  be  sued  at  law, 
but  be  may  be  sued  tn  equity.  But  It  matten> 
not  In  what  court  the  suit  may  be  brouKht 
or  what  tbe  form  of  tbe  action,  tbe  thing 
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done  te  tbe  sabjectli^  of  Ihe  minor's  prop* 
erty  to  the  payment  of  an  obligation  that 
bis  fraudulent  conduct  has  created.  If  tbe 
property  <^  a  minor  is  to  be  subjected  to 
the  payment  of  debt  or  damages  thus  created 
by  blm  by  his  fraudulent  mlsr^re8entotIon« 
we  fall  to  see  wbat  protection  Is  glTen  tbe 
minor  by  adhering  to  the  distinction  of  form 
attempted  to  be  drawn  by  many  of  tbe  earlier 
authorities.  As  it  Is  aptly  expressed  In  the 
case  of  Bice  t.  Boyer,  108  Ind.  472.  9  N.  El. 
420.  58  Am.  Rep.  53:  *^ere  Is  a  connection 
between  contract  and  tort  in  every  case  of 
biQilmMit— In  tbe  bai^aln  and  sale  of  pa-- 
Bonal  properiy  and  of  tbe  purchase  and  sale 
of  real  estate;  and  If  an  Infant  Is  not  re- 
sponsible for  blB  fraudulent  misrepresenta- 
tion of  bis  age  in  connection  with  these  trans- 
actions, there  la  not  within  the  whole  range 
of  business  transactions  any  case  In  which  he 
could  be  made  liable  tor  his  fraud."  Tbe 
tendency  ot  courts  at  this  present  time,  and 
of  legislatlim,  Is  to  break  away  from  mere 
forma  and  to  go  to  the  real  substance  of  a 
controversy,  irrespective  of  forms,  and  ad- 
mlnlstn  the  law  according  to  substantial 
right,  unhampered  tbe  technicalities  of  the 
older  authorities. 

If  a  minor  Is  to  be  made  liable  for  his 
fraud,  and  bis  property  Is  to  be  taken  to 
compensate  In  damages  a  person  who  has 
suffered  damage  by  the  minor's  deceit,  we 
fall  to  understand  how  tt  could  be  made  any 
easier  on  tbe  minor  for  this  to  be  done 
through  an  action  in  tort,  Instead  of  on  his 
contract,  if  the  same  resnlta  follow.  Minority 
is  given  for  the  protection  of  a  penon  under 
age,  but  It  cannot  be  used  as  a  weapon  with 
which  to  commit  fraud.  When  a  minor 
has  reached  that  stage  of  maturity  In  years 
and  physical  appearance  as  to  deceive  a  per- 
«m  of  ordinary  prudence,  and  the  minor  does 
deceive  such  person  as  to  bis  age,  aod  as- 
serts that  be  Is  of  full  age,  and  Induces  a 
contract  to  be  made  with  him,  and  accepts 
the  benefits  of  his  contract  he  will  not  be 
heard  at  any  future  time  to  deny  that  he  was 
of  full  age  at  the  time  the  contract  was  ex- 
ecuted, and  thereby  escape  the  obligation  of 
bis  contract,  where  tbe  party  dealing  with 
him  has  dealt  with  him  believing  him  of  full 
age.  We  do  not  bold  that  ap  executory  con- 
tract may  be  enforced  against  an  Infant  who 
falsely  represenbi  himself  to  be  of  age,  un- 
less some  damage  has  been  done  to  the  party 
with  whom  he  contracts.  We  do  not  hold 
that  an  infant  is  estopped  by  bis  deed  merely. 
We  do  not  hold  that  any  sort  of  a  contract 
may  be  enforced  against  an  Infant  at  any 
time  on  account  of  his  false  assertion  that  be 
is  of  age,  unless  tbe  age  and  appearance  In- 
dicate Bucb  years  of  maturity  as  the  person 
whom  he  deals  with  may  well  be  deceived 
by  It  We  do  hold,  bowever,  that  when  a 
minor  has  reached  that  stage  of  maturity 
which  Indicates  that  he  is  of  full  age.  and 
enters  Into  a  contract  falsely  representing 
himself  to  be  of  age,  accepting  the  benefits  of 
the  contract;  he  will  be  estopped  to  deny  that 


he  is  not  of  age  when  the  obligation  of  tbe 
contract  la  sought  to  be  aafoiced  against 
blm.  Ostrandw  v.  Quln.  84  IfisSL.  230.  Sd 
South.  257;  rergnsw  v.  Bobo,  64  Mlaa.  121; 
Levy  T.  Gray,  56  Mlai.  818;  Brantley  t. 
Wolf,  60  Mlaa.  420;  Bloe  t.  Boyer,  58  Am. 
Bep.  63;  Pomeroy'a  Equity  (Sd  Bd.)  »46;  2 
Paige  on  Contracts,  |  880;  16  Am.  &  Shig. 
Bncy.  of  Law  (2d  Bd.)  282. 

me  chancellor  in  this  case  decreed  a  fore- 
closure of  the  deed  in  tmat,  with  a  decree 
over  agalnat  tbe  minor  for  any  balance  that 
remained  due  after  the  sale  of  the  property 
if  tbe  property  did  not  bring  a  sufflclent  price 
to  pay  the  d^t  We  approve  the  chancellor^ 
decree  In  toto. 

Affirmed. 

CALHOOK,  J.  (eonenrring).  BeeoUIng  fioni 
the  multitude  of  nndlstingnishable  distinc- 
tions in  the  books,  I  take  tbe  law  to  comport 
with  what  la  plainly  right  Infants  are  shield- 
ed from  their  own  improvidence,  and  th^r 
contracts,  as  to  them,  are  of  no  force  ex- 
cept for  necessities.  But  when  a  minor, 
whose  appearance  justifies  belief  in  such 
statement,  induced  a  contract  which  ia  rea- 
Eonable,  by  false  assurances  that  he  is  of 
tbe  age  of  majority,  be  shonld  be.  aud  is, 
estopped  to  repudiate  it  and  Should  be.  and 
is,  compellable  to  carry  It  out  or  to  fully 
restore  the  status  quo  by  returning  what  he 
got  and  making  oompenaation  it  he  has 
waated  it 


THOBNTON  et  al.  v.  CITY  OF  NATCHEZ 
et  al. 

(Supreme  Court  of  HissIsslppL   July  2,  1906.) 

1.  Judgment— CoNOtusiVBNEBS—Cotmr  Rbn- 
DEBiNO  Judgment— Unitbd  States  Ooitbt. 

A  judgment  of  a  federal  court  is  conclu- 
sive upon  the  parties  thereto  In  a  subsequent 
action  in  a  state  court  as  to  all  matters  pleaded 
or  that  might  have  been  pleaded. 

[Eld.  Note. — ^For  cases  In  <poInt,  see  vol.  30, 
Cent  Dig.  Judgment,  H  1150-1166.  1350.] 

2.  BQUnr— JCBISDICTIOK— PoarMTUMES. 

Etiiiity  cannot  be  invoked  merely  to  enforce 
a  forfeiture,  or  to  divest  an  estate  for  breach 
of  a  subsequent  condition  against  a  vendee  in 

possession. 

[Ed.  Note. — For  cases  In  point*  see  vol.  18. 
Cent  Dig.  Equity.  §|  70-74.] 

3.  Deeds— Conditions  Subsequent. 

A  provision  in  a  deed,  reciting  a  money 
consideration,  to  the  effect  that  the  srautee 
city  should  bold  tbe  premises  for  a  buriu  place 
and  for  no  other  purpose,  did  not  inqMMe  a 
condlticoi  subsequent 

4.  Eqcitt— Bheach  oe  Covenant  —  Riucedt 
AT  Law. 

Where  a  deed  to  a  city  contained  a  pro- 
vMon  holding  tbe  grantee  to  an  Implied  cove- 
nant to  use  the  land  forever  for  burial  pur- 
poses, on  a  cessation  of  such  use  by  tbe  grantee 
the  remedy  of  the  grantor  was  at  law  and  not 
in  equity  for  an  injunction  or  a  reconv^rance. 

[Ed.  Note. — For  cases  in  point  aee  vol.  1ft 
Cent  Dig.  Equity.  SS  130-136.] 

6.  Sake— Laches— FoixowiHG  Statute  or 

LnilTATTONS. 

Ann.  Code  1892,  %  2731,  provides  that  la 
every  case  of  a  concealed  fraud  the  right  to  bring 
Boit  in  equity  for  the  recovery  of  land  sball 
be  deemed  to  have  accrued  at  the  time  when  the 
fraud  was,  or  with  reasonable  diligence  might 
have  been,  first  known.  Section  2749  mrki>s 
tbe  same  provision  as  to  personal  actions.  Sec- 
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tion  2702  provides  that,  whenever  there  ia 
coDctirreDt  jurisdiction  at  law  mud  equity,  pro- 
visions relative  to  limitations  at  law  shall  ap- 
ply to  suits  in  ehanceiy.  Land  was  deeded 
to  a  city  for  a  money  consideration,  and  the  deed 
provided  that  it  should  be  held  by  the  city 
for  burial  purposes  and  no  other,  and  after 
an  abandonment  of  use  for  burial  purposes  the 
prantors  sned  in  equity  for  a  reconveyance  and 
sccoontinc  or  for  an  injimction.  Meld,  that  com- 
plainants could  have  no  relief  against  the 
10-year  statute  of  limitations  on  the  ground 
of  concealed  fraad ;  concealment  in  such  a  case 
being  Impossible. 
&  SAU— NOHUBSIDENCK. 

.  When  a  deed  to  a  city  for  a  money  con- 
sideration recited  that  the  grantee  sboulo  hold 
the  land  for  burial  purpoaes  and  no  other,  and 
after  an  abandonment  of  snch  purpose  the  grant- 
ors sued  in  equity  for  a  reconveyance  and  ac- 
counting or  an  injunction,  the  net  that  com- 
plainants were  nonresidents  was  of  no  avail  to 
ihem  as  i«ainat  the  10-year  statute  of  limita- 
tions. 

7.  SAKB— ElXISTENCB  OF  TBUBT. 

The  dty  could  not  be  regarded  as  a  tmstee. 
of  an  express  trust,  In  order  to  save  com* 
platnants  from  the  bar  of  the  statute. 

Appeal  from  Chancery  Court,  Adams  Coun- 
ty ;  W.  P.  S.  VentresB,  Chancellor. 

Suit  by  Marcellus  K  Thornton  and  others 
against  the  city  of  Natchez  and  others.  From 
a  decree  In  favor  of  defendants,  complain- 
ants appeal.  Affirmed. 

Suit  Instituted  In  the  chancery  court  of 
Adams  county  by  the  appellants,  seeking 
to  taave  them  adjudged  the  owners  of  certainr 
pn^>ert7  In  the  city  of  Natchez,  which  bad 
been  dedicated  to  and  for  more  than  seventy 
yesra  used  as  a  burying  ground,  but  which 
for  more  than  10  yeans  before  the  filing  of  this 
suit  had  been  used  as  a  public  park  by  said 
dty,  and  praying  that  said  city  be  ordered 
to  reomrey  to  appellants,  and  that  an  ac- 
count be  taken  of  all  rents  and  revenues  from 
said  property  since  its  wrongful  conversion, 
less  the  $500  consideration  originally  paid,  to- 
gether with  Iqterest  thereon,  or,  in  the  alter- 
native, If  the  words  of  limitation  In  the  origi- 
nal deed  CMiT^ng  said  property  to  said  city 
sboidd  be  held  to  create  a  covenant,  rather 
than  a  condition  subsequent,  or  that  there  has 
been  no  abandonment  of  the  land  from  the 
uses  for  which  It  was  originally  granted,  tfa^ 
that  said  dty  be  perpetually  enjoined  from  us- 
ing Mid  property  as  a  pnbllc  park.  All  of 
the  complainants  except  one,  before  the  be- 
ginning of  this  salt.  Instituted  in  the  United 
States  Circuit  Court  tor  the  Southern  District 
of  !tflflBlS8lN>i.  a  suit  In  eqntty  to  all  Intente 
and  purposes  the  same  as  this  one.  The  de- 
fendants' demurrer  to  the  bill  of  complaint 
In  the  federal  court  waB  sustained  and  the 
suit  dismissed.  The  complainants  prosecuted 
an  appeal  to  the  United  States  Circuit  Court 
of  Appeals,  Fifth  Circuit,  where  the  decree 
was  affirmed.  See  Thornton  et  ux.  v.  City 
of  NatcheE,  129  Fed.  84,  63  G.  C.  A.  S29.  The 
cmiiplalnants  then  sought  a  writ  of  certiorari 
from  the  Supreme  Court  of  the  United  States, 
bat  tbe  writ  was  denied  them.  See  Thorn- 
ton V.  City  of  Natchez.  197  U.  Si  620,  25  Sup. 
Ct  797,  40  I4.  Eki.  909.  A  demurrer  to  the 
bill  of  complaint  was  filed,  which  was  sus- 


tained by  the  court,  and  the  bill  dismissed. 
Appellants  prosecute  this  appeal. 

Wade  R.  Young,  for  appellants.  K.  Palm- 
er Lanneau  and  McWlllie  &  Thompson,  for 
appellwa. 

CALHOON,  J.  This  whole  controversy 
arises  out  of  the  proper  construction  of  a 
deed  executed  by  Wm.  Rutherford  and  John 
P.  McNeil  in  the  year  1817,  which  conveyed 
to  the  president  and  selectmen  of  the  city  of 
Natchez  a  certain  lot  of  land  In  that  city, 
reciting  that  the  consideration  was  "for  and 
in  consideration  of  the  gum  of  five  hundred 
dollars  to  them  In  hand  paid,"  and  then 
showing  that  the  grantors  had  "bargained, 
sold,  released,  conveyed,  and  confirmed,  and 
by  these  presents  do  grant,  bargain,  sell,  con- 
vey, and  confirm,  unto  the  said  parties  of  the 
second  part  and  tbelr  successors,  forever, 
all  those  lots  and  parts  of  lots,"  describing 
the  property;  and  then  it  proceeds,  under 
tbe  conveying  clause,  "and  also  all  the  right, 
title,  interest,  property,  and  dalm  whatso* 
ever,  either  at  law  or  In  equity,  to  them,  the 
aald  parties  of  tbe  first  part,  In  or  to  the 
same,"  and  then  proceeding,  "to  have  and  to 
bold  the  said  lots  or  parcels  of  ground  and 
described  prnnlses,  with  tbe  appurtenances, 
to  the  parties  nt  the  second  part  and  their 
sacceraors,  forever,  for  the  uses  and  purposes 
of  a  burial  place,  and  to  be  forever  kept, 
used,  and  inclosed  in  a  decent  manner,  and 
to  and  for  no  other  use  or  purposes  what* 
soever,"  and  then  proceeds,  "and  the  said 
parties  of  the  first  part,  for  tliemselves»  their 
heirs,  executors,  and  administratoxB,  do 
covenant,  grant,  affirm,  and  agree  to  and  with 
the  said  parties  of  the  second  part  and  tfaelr 
successors  that  they,  said  parties  of  the  sec- 
ond parl^  and  their  succesaon,  the  above 
mentioned  and  described  pranises  and  any 
part  thereof,  with  apportenancea,  onto  the 
said  parties  of  tbe  second  part  and  their 
successors,  against  the  said  parties  of  tba 
first  part  and  their  heirs,  and  against  all 
and  any  other  person  or  persons  lawfully 
claiming  or  to  claim  by,  from,  or  under  them, 
or  any  of  them,  will  covenant  and  by  these 
presCTts  forever  defend."  One  of  the  main 
controversies  is,  of  conrse,  as  to  whether  tbe 
use  described  In  the  deed  to  be  for  a  barytng 
place,  and  for  no  other  use  or  purpose  what- 
ever, Is  or  is  not  a  condition  sobseciuent. 
The  other  controversies  will  be  shown  further 
on  in  this  opinion. 

The  complainanta,  ^oept  one,  a  new  one, 
appearing  first  in  this  new  litigation  in  the 
state  court,  filed  a  bill  about  the  sune  sub- 
ject-matter and  against  the  wme  defendants 
on  July  26,  1902,  In  ttie  Clrcait  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi,  against  tbe  city.  In  possession, 
praying  the  same  relief,  which  Is  a  decree 
that  the  land  revert  to  the  complainant*,  and 
that  defendants  be  ordered  to  reconvey  and 
pay  rents  from  the  Ist  day  of  January  181n>, 
or  that  defendants  be  perpetually  enjoined 
from  using  the  land  for  any  other  purpose 
than  that  of  a  burying  place.  1^  this  bill  in 
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the  federal  court  the  defendants  demurred: 
(1)  Becauae  the  bill  showed  no  equity.  (2) 
Because  it  shows  that  one  of  the  grantors 
died  in  1839,  and  devised  all  the  residue  of 
his  estate,  real  and  personal — that  is,  all  of 
his  estate  except  the  land  in  controversy — to 
be  equally  divided  between  his  brother,  John 
iCutherford,  and  his  three  sisters,  named  Id 
the  bill,  hut  does  not  show  to  whom  he  de- 
vised the  land  In  controversy,  and  the  com- 
plainants are  not  shown  by  the  bill  to  have 
any  Interest  whatever  In  the  land  involved  In 
this  suit   (3)  That  the  court  is  without  juris- 
diction of  the  suit;  it  being  practically  an 
action  of  ejectment  for  the  land.   (4)  That 
John  Rutherford  is  averred  to  have  died  in 
North  Carolina  In  1880,  testate,  and  It  is  not 
shown  that  his  will  has  ever  been  admitted 
to  probate  in  this  state.    (5)  The  bill  does 
not  show  that  the  Interest  of  John  P.  McNeil, 
one  of  the  grantors  in  the  deed,  has  ever 
been  acquired  by  the  complainants,  or  either 
of  them ;  the  assertion  in  the  bill  that  the 
complaiuantB  are  the  sole  surviving  legal  rep- 
resentatives of  John  P.  McNeil  being  a  mere 
statement  of  the  conclusions  of  the  pleader, 
and  that  Interest  la  shown  to  be  outstanding, 
and  he  Is  a  necessary  party,  and,  If  dead,  his 
heirs  or  devisees  are  necessary  parties.  (Oi 
Said  John  P.  MeNeil  Is  shown  by  the  bill  to 
have  been  the  surviving  partner  of  the  mer- 
cantile firm  of  Wm.  Rutherford  &  Co.,  and 
the  land  presumptively  partnership  assets, 
and  as  such  became  the  property  of  said 
McNeil  as  surrlving  partner,  and  his  Inter- 
est appears  to  be  outstanding  and  never  ac- 
quired by  complainants.    (7)  By  the  terms  of 
the  deed  the  fee  passed  absolutely  to  the 
grantees.   (8)  Complalnante  are  barred  by 
laches.   (9)  Complainants  are  barred  by  the 
lO-year  statute  of  limitation.   (10)  The  bill 
does  not  show  that  the  cause  of  action  was 
fraudulently  concealed,  but  does  show,  in 
fact,  that  defendants  exercised  such  public 
ownership  of  the  land  as  to  make  It  impos- 
sible that  complainants,  with  reasonable  dili- 
gence, would  not  have  known  of  their  rights 
more  than  10  years  before  the  beginning  of 
this  suit.   (11)  Want  of  knowledge  cannot 
excuse  from  the  bar  of  limitation,  because  no 
fraudulent  concealment  is  shown;  the  aver- 
meiit  on  that  subject  being  too  vague  and  In- 
definite. (12)  Divers  other  causes  to  be  shown 
at  the  bearing.   This  demurrer  was  argued 
and  taken  under  advisement  by  Judge  Niles, 
of  the  federal  court  here,  and  it  was  decreed 
as  follows:   "It  la  now  ordei-ed,  adjudf^ed, 
and  decreed  that  the  said  demurrer  be,  and 
the  same  is,  hereby  sustained,  and  the  bill  of 
complaint  in  this  cause  is  dismissed.  Let 
the  defendant  go  hence,  and  have  and  recover 
of  and  from  the  complainants  the  costs  of 
this  suit,  to  be  taxed,  and  for  which  execu- 
tion may  Issue."  The  complainants  then, 
In  the  federal  court,  took  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals,  and 
assigned  as  error:    (1)  The  court  erred 
in  its  concItBlon  that  complainants  had  full 
and  complete  and  adeqoate  ranedy  at  law 


and  that  equity  wan  wltbont  jurledieUon. 
(2)  The  court  erred  In  its  conclusion  that  the 
claim  was  barred  by  the  statute  of  limita- 
tion. (3)  The  court  erred  In  Its  conclusion 
that  the  deed  conveyed  a  fee-simple  title, 
without  condition  or  reservation.  (4)  The 
court  erred  in  sustaining  the  demurrer  to  the 
bill  of  complaint  On  this  appeal  the  United 
States  Circuit  Court  of  Appeals  decreed  an 
affirmance,  and  delivered  an  opinion  through 
•Tustice  Parlange,  which  opinion  appears  in 
the  record,  and  also  appears  reported  in 
Thornton  v.  Mayor,  129  Fed.  86,  87,  63  C  C. 
A.  52(),  528,  and  Is  as  follows: 

"We  are  satisfied,  after  full  consideration 
of  the  matter,  that  the  grant  was  not  made 
on  condition  subsequent    Such  a  condition 
is  not  favored  In  law.  4  Kent's  Com.  marg. 
p.  129.    Even  when  a  provision  Is  stated  In 
terms  to  be  a  condition,  a  court  will  deter- 
mine for   itself,    not   from  the  statement 
alone,  but  from  the  whole  deed  or  grant, 
wbethOT  a  condition  was  really  Intended.  In 
this  case  no  condition  was  stated  In  terms. 
A  consideration  of  fSOO  was  paid  the  grantors, 
and  the  grant  was  not  made  pureiy  and  ex- 
clusively from  motives  of  charity  or  benevo- 
lence.  No  provision  whatever  was  made  for 
re-entry  by.  or  reversion  to,  the  grantors  or 
their  heirs  or  legal  representatives.  The  land 
was  maintained  as  a  public  burying  place 
for  nearly  three-quarters  of  a  ceoturr-  There 
is  nothing  averred  In  the  bill  from  which  we 
could  gather  that  the  grantors  intended  that 
the  land  should  be  maintained  as  a  public 
burying  place  literally  In  perpetuity,  and 
without  regard  to  the  necessities  and  welfare 
of  all  the  generations  which  were  to  follow. 
In  the  absence  of  any  declaration  of  such  an 
Intention,  and  of  anything  In  the  grant  from 
which  it  could  be  reasonably  Inferred,  We  are 
to  conclude  that  the  grantora  meant  that  the 
land  should  be  used  for  the  purposes  for 
which  they  desired  It  to  be  used,  as  long  tin 
It  was  right  and  proper  to  do  so.  In  view  of 
the  nature  of  the  gi-ant  and  of  its  purposes. 
But,  in  any  event.  It  Is  beyond  question  that 
the  grantors  made  no  record  of  any  Intention 
on  their  part,  either  expressed  or  Intimated, 
that  the  land  should  ever  under  any  clrcam- 
stauces  revert  to  them  or  to  their  representa- 
tives. The  appellants  have  not  stated  a  case 
entitling  them  to  the  reversion.   They  hare 
not  even  shown  that  they  have  an  Interest  or 
a  right  In  the  further  carrying  out  of  the  pur- 
poses of  the  grant  The  matter  In  hand  was 
carefully  considered  in  the  able  opinion  In 
RawRon  T.  Inhabitants  of  School  District  No. 
5  In  Uxbrldge,  S9  Mass.  12ri,  83  Am.  Dec.  GTO. 
Also  see  Greene  r.  O'Conner  (R.  I.)  25  Atl. 
61>2,  19  L.  R.  A.  202  (see  notes);  Sobler  t. 
Trinity  Church,  100  Mass.  1-19;  Episcopal 
City  Mission  v.  Applcton,  117  Mass.  326; 
Barker  et  al.  t.  Barrows,  138  Mass.  5TS; 
Stanley  v.  Colt,  6  Wall.  119,  18  L.  Ed.  502. 
We  are  furthermore  fully  satisfied,  attee  con- 
sideration of  the  statute  of  limitation  of 
Mississippi,  that  the  appellants  have  by 
their  laches  debarred  tbemsdves  from  prose- 
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cutlng  this  action.  The  conversion  of  a  pnb- 
lio  burying  ground  into  a  public  park,  and 
the  other  acts  "which  the  appellants  averred 
in  support  of  the  fraud  and  concealment  al- 
lured by  them,  could  not  but  have  been  open, 
public,  and  uotoi-ious.  Concealment  of  those 
acts  would  have  been  Impossible.  The  bill. 
It  is  true,  avers  that  the  appellants  had 
neither  notice  nor  knowledge.  But  such  an 
allegation,  in  a  matter  like  the  one  In  hand, 
is  a  mere  conclusion  of  the  pleader,  not  bind- 
ing on  demurrer,  unless  facts  are  stated 
from  which  the  court  can  determine  for  itself 
whether  the  conclusion  was  correctly  drawn. 

Wood  V.  Carpenter,  101  U.  S.  135-140, 
2n  L.  Ed.  807.  The  acts  complained  of  took 
place  Id  the  year  1S90.  Either  the  appellants 
knew  of  those  acts  prior  to  the  year  1901,  or 
else  the}'  could  have  had  the  knowledge  by 
exercising  reasonable  diligence.  The  appel- 
lants, having  allowed  such  a  lapse  of  time  to 
oconr  before  bringing  their  action,  cannot  be 
beard  to  complain  at  this  late  hour.  In  view  of 
the  statutes  of  limitations  of  Mississippi,  we 
do  not  understand  that  the  api>ellants'  counsel 
contends  that  the  appellants  were  entitled  to 
actual  notice.  But  see  Elder  v.  McClask^et 
al.,  70  Fed.  529,  17  C.  C.  A.  251.  There  are 
other  matters  averred  In  the  demurrer  which 
have  much  force,  but  we  deem  It  sufflcleot  to 
rest  oar  affirmance  of  the  decree  appealed 
from  on  the  two  grounds  stated." 

After  this  opinion  and  affirmance  the  com- 
plainants sought  certiorari  from  the  Supreme 
Court  of  the  United  States,  which  denied  it 
without  an  opinion.  So,  In  the  federal  court, 
the  complainants  there  were  solemnly  adju- 
dlc-ated  to  have  no  rights  on  a  bill  on  which 
they  stood  without  any  application  to  amend. 
As  to  these,  that  adjudication  Is,  conclusive 
In  all  forums.  It  Is  coitcluf^Ive  as  to  all 
things  they  pleaded  or  could  have  pleaded. 
24  Ency.  714;  Phillips  v.  Wormley,  58  Miss. 
308;  Straw  v.  I.  C.  R.  R.  Co..  73  Miss.  44©, 
18  South.  847;  Weathersby  v.  Pearl  River 
Lnmber  Co.  (lllss.)  41  South.  65;  Smedes  v. 
Ilsley.  68  MIsa.  590,  10  South.  75;  Davis  v. 
Hart  «6  Miss.  642,  6  South.  818;  Perry  v. 
Lewis,  40  Miss.  443;  Ixirance  v.  Piatt.  07 
Miss.  183.  6  South.  772;  Bell  v.  Medford.  57 
Miss.  31;  Chiles  v.  Champenois,  60  Miss. 
603.  13  South.  840.  After  the  proceedings 
stated  in  the  federal  courts  had  ended,  this 
bill  Is  filed  in  the  state  court  to  accomplish 
the  same  purpose,  with  one  new  complainant 
Introdaced.  It  sets  up  nothing  which  was 
not  or  could  not  have  been  set  up  in  .Itidge 
Xiles*  conrt,  and  so,  as  to  the  old  conifilaln- 
ants,  as  we  have  said,  the  adjudication  In 
that  forum  Is  conclusive.  This  new  bill  Is 
demurred  to  on  the  same  grounds  as  was  the 
old  one,  with  the  additional  one  that  the  bill 
iibows  at  large  upon  its  face  the  proceedings 
In  the  federal  courts,  and  they  show  res 
Judicata  as  to  those  complainantB  who  were 
sQch  la  the  federal  court  suit 

The  deed  before  us  Is  clearly  based  on  a 
valuable  consideration.  In  Its  conveying 
clause  It  grants  the  fee  In  the  land,  and  the 


concluding  clause  le  a  covenant  of  general 
warranty.  Equity  cannot  be  Invoked  merely 
to  enforce  a  forfeiture  or  to  divest  an  estate 
for  breach  of  a  subsequent  condition  against  a 
vendee  in  possession.  It  abhors  forfeitures 
and  looks  with  hostility  on  conditions  sub- 
sequent To  give  the  right  of  reverter 
through  the  courts  It  should  be  expressed  In 
the  Instrument,  that  by  devotion  of  the  land 
to  a  purpose  other  than  that  Indicated  tb« 
whole  estate  should  revert  to  the  grantor  and 
his  heirs.  '.'The  words  In  the  deed  are  quite 
as  consiftent  with  an  Intent  to  repose  a 
trust  and  confidence  ♦  •  •  as  they  are 
with  an  iutent  to  impose  a  condition  which 
should  compel,  on  pain  of  forftiture,  to 
maintain  the  premises  as  a  burial  place  for 
all  time."  Rawson  v.  School,  7  Allen  (Mass.) 
125,  83  Am.  Dec.  670.  In  support  of  the 
foregoing  propositions,  see  M.  &  G.  R.  R.  Co. 
V.  Neighbors,  51  Miss.  413;  Cross  v.  Carson 
44  Am.  Dec.  742,  and  notes;  Rawson  \. 
School,  83  Am.  Dec.  671,  and  notes;  Packard 
V.  Ames,  16  Gray  (Sfass.)  827;  Rankin,  etc.. 
Church  V.  Edwards.  204  Pa.  216,  53  Atl.  770; 
Davis  V.  Jemlgan  (Ark.)  76  S.  W.  654;  City 
V.  Wilcox  (S.  D.)  98  N.  W.  88;  Carroll  v. 
Trustees  (Ky.)  47  S.  W.  617;  13  Cyc.  688. 
and  notes;  Cobum  v.  Coieter,  61  N.  H.  158; 
Barker  v.  Barrows,  13S  Mass.  578;  Railroad 
Co.  v.  Ragsdate,  54  Miss.  200;  Miller  v. 
Tunica,  67  Miss.  651,  7  South.  429;  V.  &  M. 
B.  R.  Co.  V.  Bagsdale,  54  Miss.  209.  Of  these, 
cases  will  be  found  covering  every  postulate 
stated.   We  do  not  stop  to  classify  them. 

It  Is  also  plainly  deduclble  from  these 
authorities  that  the  most  that  can  be  claimed 
here.  If  that  can  be  claimed.  Is  to  hold  the 
city  to  an  Implied  covenant  to  use  the  land 
forever  for  burial  purposes  only.  We  do  not 
hold  that  this  may  be  done,  but  we  do  hold 
that  equity  has  nothing  to  do  with  this,  and 
that  such  a  claim  must  be.  If  anywhere,  at 
law,  and  seasonably  urged.  We  think  the 
present  proceeding  barred  by  the  10-year 
statute  of  limitations.  We  cannot  approve 
the  idea  that  these  nonresidents  are  in  any 
better  shape  than  If  they  lived  In  the  city  of 
Natchez.  The  action  of  the  municipal  legis- 
lature was  open,  notorious,  flagrant,  adverse, 
and  continuous  In  the  hostile  claim.  It 
cannot  be  contended  that  the  board  was  guil- 
ty of  any  "concealed  fraud"  under  Ann.  Code 
1802,  f  2731.  Concealment  of  what  was  done 
here  was  plainly  Impossible.  If  we  could  im- 
agine a  "concealed  fraud,"  then,  clearly,  un- 
der the  same  section,  It,  "with  reasonable 
diligence,  might  hare  been  first  known  or 
discovered"  Ijefore  the  statute  began  to  run. 
Under  this  section  2731  and  sections  274^ 
2762,  we  hold  the  bar  complete.  Barker  v. 
Barrows,  138  .Mass.  578;  Elder  v.  McClaskey, 
70  Fed.  .^i2».  17  C.  C.  A.  231. 

The  city  in  this  record  Is  not  In  the  cate- 
gory of  a  trustee  of  an  express  trust,  even  If 
such  could  save  the  bar  of  the  statute  on  the 
facts  averred.  We  decide  none  of  the  other 
grounds  of  deumrrer. 

Affirmed. 
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SOOTTISH-AMBBIOAN  MORTO.  00^ 
Limited,  et  al.  t.  BUNCKLEY  et  al. 

(Bapreme  Court  ot  MlaaiBsippi.  Jnne  11.  1906. 
Soggcstioiu  of  Error  Orermled  July  6, 

.1906.) 

1.  Bbtoppki^Failubk  to  Absebt  Tmji. 

The  fact  that  plaintiff,  having  an  Interest 
in  land,  did  not  assert  it  at  a  time  when  he 
knew  that  another  was  mortgaging  the  land 
as  his  in  fee,  did  not  estop  plaintiff,  where  at 
that  time  be  was  ignorant  of  his  interest. 

{Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Gent.  Dig.  Ertoppel,  H  12S-135.] 

2.  Saw. 

Plaintiff,  having  an  Interest  in  land,  was 
not  estopped  by  his  silence  at  a  time  when  he 
knew  that  another  was  mortgaging  the  land  as 
his  in  fee,  where  plaintiff's  Int^vst  appeared  of 
record. 

[Ed.  Note.— Fm>  cases  in  point,  see  toI.  19, 
Cent.  Dig.  Estoppel,  H  128-141.] 

8.  Saio— Reliance  on  Adtkbsb  Pabtt. 

In  order  for  one  to  be  estopped  by  his  con- 
duct, the  other  party  must  have  relied  thereon. 

[Ed.  Note. — ^For  cases  Id  point,  see  ToL  19, 
Cent.  Dig.  Estoppel,  S|  136-141.] 

4.  Tenancy  in  Gokuoh— MimrAX.  Riohtb— 
Advbbse  Posbesbion 

The  giving  of  a  mortgage  on  the  fee  by  one 
of  several  co-tenants,  where  no  possession  was 
taken  under  the  mortgage,  does  not  amount  to 
an  ouster,  so  as  to  start  the  nmnlng  of  limita- 
tions against  the  other  tenants. 

[Ed.  Note. — For  cases  In  point,  see  Tot  4S, 
Cent  Dig.  lotion,  |{  88,  SI.] 

5.  QtnrnNQ  Title— Scofb  or  Belief. 

Where  one  of  several  co-tenants  conveyed 
his  interest  to  another,  and  the  latter  was  soc- 
cessfol  In  a  salt  to  set  aside  a  e^tain  mortgage 
as  a  cloud  on  his  title,  It  was  error  to  decree 
him  the  rent  of  the  interest  acquired  from  the 
other  co-tenant  for  a  period  prior  to  the  time 
that  complainant  acquired  such  interest. 

6.  Same. 

Where  one  of  several  co-tenants  sued  to 
set  aside  a  mortgage  as  a  cloud  on  the  title, 
making  the  other  co-tenants  defendants,  but  they 
filed  no  cross-bill,  and  complainant  did  not  ask 
for  partition,  it  was  proper  to  refuse  partition. 

7.  JCDOUENT  — CONOLUSIVBNESS  —  MATTEBS 
CiONCLUDKD— MaTTEBB  NOT  IN  IBBUE. 

In  a  suit  to  cancel  clouds  on  title  and  ob* 
tain  partition  of  an  Interest,  complainant  claim- 
ed by  virtue  of  certain  deeds,  Euid  in  deralgning 
his  title  set  forth  and  made  exhibits  of  cer- 
tain deeds  to  his  grantor,  not  claiming  any 
right  In  himself  by  virtue  of  such  deeds.  The 
deeds  to  complainant  were  held  ineffectual  to 
vest  title  in  blm,  and  nothing  else  wss  consider- 
ed. Held,  that  the  decision  was  no  bar  to  a 
subsequent  suit  between  the  same  parties  to 
set  aside  the  clouds  on  the  title,  in  which  com- 
plainant claimed  by  virtue  of  the  deeds  relied 
on  In  the  former  suit  ss  tht  source  of  the  title 
of  complainant's  grantors. 

Appeal  and  Cross-Appeal  from  Chancery 
Court.  Franklin  County;  W.  P.  S.  Ventress, 
Cli'incellor. 

Suit  by  Albert  N.  Bunckl^  against  the 
f^cottlsb-Amertcan  Mortgage  Company,  Umit- 
<:(!,  and  others.  From  a  decree  in  favor  of 
complainant,  defendants  appeal,  and  com- 
[>lainant  prosecutes  a  cross-appeal.  Affirm- 
ed. Suggestion  of  error  filed  on  behalf  of 
the  heirs  of  the  grantees  of  Ransom  Bunck- 
ley,  deceased,  and  suggestion  of  error  filed  on 
tiebalf  of  the  Scottish-American  Mortgage 
Cuuipaiqr  and  Its  vendees,  ovemiled. 


Albert  N.  Bnnckley  filed  a  bill  In  chancery 
tigiiinst  the  Scottish-American  Mortgage  Com- 
pany, Limited,  and  those  claiming  through 
It,  and  also  all  the  other  heirs  at  law  of  the 
original  grantees  of  Ransom  Bunddey,  deceas- 
ed, the  original  owner  of  the  property.  The 
bill  sought  to  set  aside  certain  conveyanoes 
as  clouds  on  the  title  to  the  property  in  con- 
troversy. This  bill  was  demurred  to,  and  the 
demurrer  overruled,  and  an  appeal  taken  to 
the  Supreme  Court,  which  affirmed  the  ac- 
tion of  the  lower  court  In  overruling  the  de- 
murrer, and  remanded  the  cause  for  answer. 
See  Scottish-American  Mortgage  Co.  v.  Bnnck- 
ley, 81  Miss.  699,  38  South.  416,  where  a 
statement  of  facts  will  appear.  The  defend- 
ants answered,  and  the  case  went  to  trial  on 
the  pleadings  and  proof.  The  court  held  that 
the  complainant  was  entitled  to  a  one-fourtb 
Interest  In  the  property,  being  entitled  to 
one-eighth  as  heir  at  law  of  his  father,  Na- 
than Bnnckley,  and  one-el|^th  as  assignee 
of  his  brother,  W.  B.  Bnnckley.  and  decreed 
posseaslon  of  the  one-fourth  Interest  to  com- 
plainant, and  canceled  as  a  cloud  npon  com- 
plalnanf  B  title  the  trust  deed  executed  to  the 
defendant,  the  Scottish-American  Mortgage 
Company,  1^  Nathan  Bnnckley,  the  father  of 
complainant,  in  so  far  as  It  affected  com- 
plainant's title  and  allowed  complainant  the 
rents  and  profits,  less  taxes,  on  his  por- 
tion of  the  property,  and  taxed  all  costs 
againBt  the  d^oidants.  The  ScotUata-Amer- 
tcan  Mortage  Company  and  Its  voidees 
appeal,  assigning  nnm«oas  errors  whitdi  are 
set  fOTtli  in  the  opinion  of  the  court  The  de- 
fendants, the  heirs  of  Bansom  Bun<^le7i  alBo 
appeal,  admitting  the  correctness  of  tiie  de- 
cree of  the  court  in  decreeing  in  favor  of  the 
complainant,  but  contending  timt  their  rights, 
which  are  Identical  with  those  of  apptilee, 
were  ignored,  and  that  the  court  abonld  have 
granted  them  relief,  although  tb^  filed  no 
cross-bill  with  their  answer  to  the  original 
bin  of  complainant  The  appellee  prosecates 
a  croes-ainwal,  uontoiding  that  the  court 
should  bare  ordered  a  partition  of  the  prop- 
er^. See,  also,  Bnnckley  t.  Jtmes,  79  Miss. 
1.  20  Sonth.  1000,  for  a  more  complete  bla- 
tory  of  the  case. 

Calvin  Perkins,  for  appellants,  Scottish- 
American  Mortg.  Co.  and  others.  Theo.  Mc- 
Knlght,  for  appellants  B.  S.  Butlor  and  oth* 
ers  and  for  appellee  and  cross-appellaot  A. 
N.  Bnnckley. 

CAMPBELL,  Special  Judge.  This  case 
was  before  this  court  on  deranrrer  to  the  bill, 
end  was  reported  In  81  Miss.  599.  33  South. 
416.  The  demurrer  was  held  bad.  because  It 
was  decided  that  Albert  N.  Bunckley,  the  com- 
plainant, was  entitled  to  an  interest  in  the 
land  In  bis  own  right  as  a  son  of  Nathan 
Bunckley  and  also  as  grantee  of  his  brother 
W.  R.  Bun(*ley.  The  cause  was  remanded, 
and  the  bill  was  answered  by  the  mortgage 
conipiiny  and  by  ponie  of  the  other  defend- 
ants, and  was  heard  on  pleadings  and  erl- 
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Aence.  and  resulted  In  a  decree  for  the  com- 
plainant for  the  Interest  in  the  land  sned  for 
and  Tmt  for  the  nse  of  It  The  grounds  set 
up  for  the  defeat  of  the  claim  of  complain- 
ant are  res  Judicata,  estoppel  hj  condact,  and 
the  statute  of  limitations  of  10  years. 

The  defense  of  res  Judicata  consists  of  a 
decree  in  a  case  In  which  complainant  ex- 
hibited a  bill  of  chancery  in  which  be  pro- 
pounded a  claim  of  ownership  of  an  interest 
In  the  land  onbraced  in  this  snit  by  Tlrtue  of 
two  conveyances  set  forth  In  his  bill,  which 
are  altogether  different  from  the  claim  he 
makes  In  this  snlt  It  was  held  In  that  case 
on  appeal  to  thla  court  that  be  had  no  right 
by  vlrtne  of  the  claim  made  In  that  suit 
The  subject-matter  of  the  two  snlta  is  differ- 
ent, and  the  former  decree  is  not  a  bar  to  the 
claim  made  In  this.  That  case  Is  reported  In 
Bunckley  v.  Jones,  79  Miss.  1,  29  South.  1000, 
by  reference  to  whlcb  the  manifest  dlffer- 
ence  between  the  two  cases  will  be  apparent. 

The  presentation  relied  on  as  estopping  by 
conduct  is,  as  to  Albert  N.  Bunckley,  that  he 
was  at  the  home  of  his  father,  Nathan  Bnndi- 
ify.  when  the  agent  of  the  mortgage  company 
was  there  to  inspect  the  land  for  a  ](ran  of 
money  on  It  by  the  company,  and  was  cogni- 
sant of  the  proposed  loan,  and  was  silent  as  to 
any  claim  of  his  own  to  the  land;  that  a  large 
body  of  some  3,000  acres  of  land  was  convey- 
ed In  1S47  by  Ranfiom  Bunckley  In  remainder, 
After  ft  life  estate  to  his  three  sons,  of  whom 
Nathan  was  one;  that  soon  a  partition  was 
uinde  between  the  three  grantees  and  a  par- 
tition deed  executed;  that  Nathan  went  Into 
possession  of  the  part  allotted  to  him  and 
soon  acnulred  other  tntereflt  In  the  large  tract 
by  purchase  from  co-owners,  and  from  1873 
or  before  was  In  possession  as  sole  owner  of 
all  the  land  In  controversy,  dealing  with  It 
8B  bis  own,  having  it  assessed  as  his,  paying 
the  taxea,  receiving  the  renta,  selling  tlmbei^ 
in  short  exercising  all  such  acts  of  individual 
ownerBhip  and  control  as  pertains  to  com- 
plete and  undisputed  ownership,  and  that  In 
order  to  get  the  loan  from  the  mortgage  com- 
pany Nathan  made  affidavit  that  hia  father 
liad  long  owned  the  land  and  bis  title  had 
never  been  disputed,  and  that  he  had  acquir- 
ed it  from  his  father  by  the  conv^ances  in 
1847,  and  had  gone  Into  possession  In  the 
early  '70'8,  and  his  title  bad  never  been  ques- 
tioned, and  he  had,  as  he  believed,  a  perfect 
title  In  fee  simple;  that  an  attorney  at  law 
employed  by  Nathan  had  made  an  abstract  of 
the  title,  and  given  en  opinion  that  It  was 
perfect  In  Nathan,  whereupon  the  sum  of 
ItTi-OOO  was  loaned  and  a  deed  of  trust  taken 
ou  the  land,  under  which  the  mortgage  com- 
I'liny  acquired  title  by  a  Bale  In  accordance 
with  the  deed  In  1893.  Albert  N.  Bunckley, 
the  complainant,  lived  with  bis  father,  Na- 
than, on  the  land,  and  cultivated  a  part  of  It, 
and  was  on  the  land  with  his  father  when 
It  was  sold  under  the  deeo  of  trust,  and 
n-as  dispossessed  with  hia  father  by  proceed- 
ing of  unlawful  detainer,  after  the  sale. 


The  question  is:  Is  he  estopped  by  bis 
silence?  The  truth  is  he  did  not  know  that 
he  had  any  Interest  in  the  land.  As  stated 
by  counsel  for  the  mortgage  company,  *it 
was  not  considered  In  the  family  at  that  time, 
nor  until  after  1893,  that  the  children  of 
Natban  had  any  Interest  whatever  In  the 
property  In  controversy."  His  Ignorance  of 
his  rights  precludes  the  claim  of  estoppel 
his  mere  sllenc&  11  A.  &  B.  Enc.  p.  433, 
434b,  and  cases  cited;  Fomeroy,  Eq.  3ur.  | 
806;  Houston  v.  Wltherspoon,  68  Miss.  190, 
8  South.  618;  Hlgnlto  v.  HIgnlte,  66  Miss.  417, 
4  South.  34S,  7  Am.  St  Bep.  078 ;  7  Ballard, 
Real  Property,  p.  40.  Apart  from  this.  It 
is  by  no  means  certain  that  he  knew  of  the 
loan  being  effected,  and,  if  he  did,  be  was  un- 
der no  legal  obligation  to  assert  his  claim, 
to  Interefere  with  the  success  of  his  father's 
application  for  a  loan.  His  title  in  fact  had 
not  then  accrued,  so  far  as  he  derived  from 
his  brother  W.  R.  Bunckley,  and  his  claim 
arising  from  the  conveyances  of  Ransom 
imnckl^  In  1847  was  of  record  and  con- 
structively as  much  known  to  the  mor^ass 
company  as  to  him. 

The  claim  of  estoppel  as  to  the  toterest 
in  the  land  acquired  by  complainant  by  con- 
vey n  nee  of  W.  R.  Bunckley  Is  based  on  the 
fact  that  on  the  6th  January  1891,  W.  E. 
Bunckley  opened  a  written  correspondence 
with  the  agent  of  the  mortgage  company  in 
behalf  of  his  father  about  the  deed  of  trust 
and  its  payment,  and  wrote  several  letters  in 
which  he  spoke  of  the  land  as  his  father's 
and  about  paying  the  debt  of  bis  father,  and 
made  no  claim  of  his  own  to  any  Interest  In 
It,  and  as  the  mortgage  company  afterwards 
sold  the  land,  and  purchased  it,  W.  R.  Bunck- 
ley was  estopped  to  assert  any  claim  to  It 
and,  be  being  estopped,  complainant,  his 
grantee,  is.  But  W.  R.  Bunckley  was  igno- 
rant of  his  right  to  the  land  and  did  nothing 
by  which  the  mortgage  company  was  misled 
to  Its  prejudice.  It  thought  It  had  a  lien  on 
the  fee.  simple  and  a  perfect  claim  on  the 
land  by  virtue  of  Its  d^d  of  trust,  relied  on 
that  and  could  not  have  been  misled  by  any 
act  of  W.  R.  Bunckley,  on  which  It  did  not 
rely.  He  was  not  estopped,  and  bis  grantee 
took  his  title  free  from  estoppel. 

The  statute  of  limitations  Is  not  a  bar, 
for  the  reason  that,  although  they  did  not 
know  It,  as  before  stated,  Nathan  Bimckley, 
who  thought  he  was  sole  owner,  was  a  co-ten- 
ant with  the  complainant  and  W.  R.  Bunck- 
ley, and  his  possession  was,  in  view  of  the 
law,  that  of  all  the  co-owners,  and  the  stat- 
ute of  limitations  could  not  be  set  in  mo- 
tion until  an  ouster  or  Its  equivalent,  and 
there  was  none.  "A  conveyance  alone,  with- 
out possession  taken  under  It  can  never 
amount  to  an  ouster.  The  same  remark  la 
applicable  to  a  mortgage  of  the  whole.*" 
Freeman  on  Co-tenancy,  S  226;  Warvelle  on 
Ejectment  |  4^  et  seq.;  Wood,  Limitations, 
p.  621.  The  Intimate  relationship  between 
the  co-tenants  here  Is  an  importent  clrcnm- 
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stance.  Warvelle  on  Ejectment,  |  456.  In 
Buch  case  much  strongw  evidence  is  required 
to  start  the  rmuUns  of  limitations  tluui 
among  Btrangers.  Wood  on  Lim.  p.  ffiil. 

The  complainant  la  entitled  to  recorer  the 
land,  aa  beld  by  the  decree  of  the  chancellor, 
bnt  is  not  entitled  to  Teat  of  the  Interest  ac- 
quired in  1898  from  W.  B.  Bun<Al^  prior  to 
that  datfc 

The  mortgage  company  sought  to  amend  Its 
answer,  so  as  to  set  up  tba  six-year  statute 
as  a  bar  to  the  claim  fbr  rent  and  to  bare 
stricken  out  of  the  bill  an  amendment  allow- 
ed long  before,  and  was  refused,  we  think 
properly,  because,  while  amendments  are  to 
be  liberally  allowed,  there  is  a  limit  to  liber- 
ality, and  it  was  readied  la  this  case. 

On  cross-appeal  complainant  Insists  that 
partition  should  hare  been  decreed,  and  part 
of  the  defendants  Insist  that  partition  should 
hare  been  decreed.  It  was  not  asked  by  com- 
plnluant  in  his  bill,  nor  did  the  defendants  ex- 
hibit a  cross-bill.  "Ask,  and  ye .  shall  re- 
ceire,"  is  still  the  law  to  which  we  are  sub- 
ject, and  no  complaint  against  the  decree 
on  this  ground  can  be  maintained. 

The  decree  will  be  opened,  so  far  as  to 
correct  It  by  reducing  It  by  the  amount  of 
tbe  part  of  the  rent  accruing  prior  to  the  con- 
veyance by  W.  R.  Bunckley  to  complainant, 
and  with  this  change  tbe  decree  will  stand. 

The  costs  of  tbe  appeal  will  be  taxed  on 
complainant;  tbe  other  costs  on  the  defend- 
ants below. 

OALHOON,  being  disqaallfled  by  reason 
of  former  connection  with  this  case,  took  no 
part  in  tbe  decision. 

A  suggestion  of  error  was  filed  on  behalf 
of  the  Bunckley  heirs  by  Theo.  McKnlg^t, 
counsel,  which  was  overmled  by  the  court 

CA&IPBELL,  Special  Judg&  In  dispoBlug 
of  this  case  on  a  former  day,  we  gave  full 
consideration  to  the  claim  of  the  cross-appel- 
lauts  that  the  court  should  declare  their 
rights  as  to  tbe  land  and  decree  partition; 
and,  as  they  were  defendants  and  bad  not  ex- 
hibited a  cross-bill,  we  beld  they  were  not 
entitled  to  any  relief.  We  are  "stroiuonsly" 
urged  by  counsel  to  re-examine  this  question, 
and  have  done  so.  and  have  examined  every 
citation  of  counsel,  and  not  found  one  which, 
according  to  our  apprehension,  calls  for  a 
change  of  our  view  as  heretofore  announced. 
Our  own  cases  certainly  sustain  this  view. 
In  Millsaps  T.  Pfeifter,  44  Miss.  806,  It  is 
said:  "It  is  the  settled  doctrine  of  equity 
that  a  def^dant  cannot  pray  anything  in 
his  answer,  except  to  be  dismissed,  with 
his  costs.  If  he  has  any  relief  to  pray, 
*  *  *  he  must  do  so  by  a  bill  of  his  own, 
vrfalcb  Is  called  a  cross-bllL"  In  Weeks  t. 
thrasher,  52  Miss.  142,  It  fa  said:  "It  Is  Im- 
possible for  us  to  understand  how  a  decree 
could  be  made  in  this  case  for  the  sale  by  the 
administrator  of  the  lot.  •  •  *  The  an- 
swer of  the  administrator  could  ask  no  re- 


lief, and  tbe  court  could  grant  none*"  To 
the  same  effect  are  Bay  t.  Shrader,  50  Miss. 
326;  Edwards  t.  HUller,  70  Miss.  803,  la 
South.  602;  Prepton  t.  Banks,  71  Uiss.  601, 
14  South.  258. 

It  is  true  that  a  court  of  chancery  will 
shape  its  decrees  to  effect  Justice  betwem  par- 
ties, without  regard  to  their  attitude  as  ctnu- 
plalnante  or  defendants,  but  with  due  regard 
to  tbe  rules  above  announced.  There  are 
cases  in  which  relief  will  be  givra  to  tbe 
complainant  on  terms,  as  lllustntted  by  Har- 
rison T.  Harrison,  56  Miss.  174,  and  Bags- 
dale  V.  Alabama  G.  S.  B.  Oa  67  Uiss.  106. 
6  South.  630,  and  there  are  cues  where  re- 
lief may  be  granted  between  defendants,  as 
declared  in  Arnold  v.  Uiller,  4  Gushm.  1S2; 
but  they  are  exceptional  and  stand  on  pecu- 
liar grounds,  and  In  our  opinion  this  case 
does  not  come  within  tbe  exertion.  We 
found  one  case  which  may  be  claimed  as  a 
precedent  for  the  action  asked  of  us  In  this. 
In  a  suit  by  a  vendor  of  land  to  reform  the 
bond  for  title  on  the  ground  of  mistake  and 
to  enjoin  an  action  by  tbe  vendee  for  breadi 
of  the  condition,  tbe  decree  reformed  the  bond 
and  dissolved  the  rnjnnctlon  of  the  action, 
leaving  the  vendee  to  his  remedy  on  the  lM>nd. 

On  bis  appeal  tbe  decree  was  reversed,  be- 
cause the  chanc^lor  had  not  declared  the 
rights  of  the  vendee  as  to  the  course  he  might 
pursue  In  dealing  with  the  case.  Reese  t. 
Kirk,  29  Ala.  406.  The  right  and  future 
course  of  the  vendee  were  not  Involved  in 
that  suit  and  were  not  the  subject  of  discus- 
sion by  counsel,  and  announcement  by  the 
court  on  that  subject  was  uncalled  for. 
"Sufficient  unto  the  day  Is  tbe  evil  thereor' 
is  a  good  maxim  for  courts  as  for  IntUvIduals. 
We  are  not  willing  to  follow  such  a  prece- 
dent Whatever  may  be  true  as  to  the  right 
of  a  court  to  pursue  such  a  course,  its  re^sal 
to  do  so  Is  not  ground  for  reversal  of  a  de- 
cree which  gives  all  proper  relief  as  properly 
asked  and  stops  at  that 

Wc  adhere  to  our  former  announcement  oa 
tbis  subject 

A  suggestion  of  error  was  filed  on  bebalf 
of  the  Scottish-American  Mortgage  Company 
and  its  vendees,  by  Calvin  Perkins,  Carruth- 
ers  Ewlng.  and  Green  &  Green,  counsel,  which 
was  overruled  by  the  court 

GAMPBEIiL,  Special  Judge.  Tbe  com- 
plaint is  that  tbe  court  erred  In  not  sustain- 
ing the  defense  of  res  Judicata  and  aa  to 
the  statute  of  limitations  of  ten  years  as  to 
tbe  land  and  of  six  years  as  to  rents.  The 
doctrine  of  res  Judicata  Is  pn^ably  as  well 
settled  and  understood  as  any  in  the  whole 
range  of  JurLsprudenca  Its  application  ts 
Illustrated  by  many  cases  In  our  own  Re- 
ports and  by  vast  multitudes  elsewhere,  so 
numerous  as  to  discourage  any  ^brt  to  cite 
them.  The  learning  is  familiar  to  every 
lawyer.  "Nemo  bis  vexarl  debet  pro  una  et 
eadem  causa"  is  the  maxim  m  wblcb  It 
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rests.  "Una  et  eadem  causa"  Is  the  test  by 
which  to  determine  the  question  of  res  Judi- 
cata. The  parties  may  be  the  same,  and  the 
property  about  which  the  controversy  \b  may 
be  the  same,  in  the  two  suits;  but  what  is 
involved  In  the  second  may  be  entirely  dif- 
ferent from  that  Involved  In  the  former,  and. 
If  so,  res  Judicata  does  not  apply.  The  dis- 
tinction la  clearly  made  in  Baratarla  Can- 
ning Co.  V.  Ott  (Miss. ;  July  2,  1906)  41  South. 
37S,  and  may  be  found  In  many  other  cases, 
while  Thornton  v.  Natchez  (decided  at  the 
same  time)  41  South.  498,  presents  a  case 
where  the  vital  matter  Involved  had  been 
decided  in  a  former  suit,  and  it  was  rightly 
held  to  be  res  Judicata.  Judgment  on  the 
same  cause  of  action  is  always  conclnslve 
bet^veen  parties  and  privies,  bnt  It  must  be 
the  same  cause — "una  et  eadem  causa."  It 
Is  probable  that  there  is  really  no  difference 
of  opinion  betweoi  the  court  and  the  learned 
counsel  In  this  case  as  to  the  law  applicable, 
bnt  that  the  difference  is  as  to  the  case,  and 
we  address  ourselves  to  that 

The  former  suit,  the  decree  In  which  is 
Invoked  as  res  Judicata,  was  brought  by  the 
complainant  to  cancel  clouds  and  obtain  par- 
tition of  an  Interest  he  claimed  In  the  land 
now  in  suit  by  virtue  of  two  deeds,  one 
mnde  In  1S73  and  one  in  1890.  In  deraignlng 
bis  title  he  set  forth  and  made  exhibits  of 
tbe  deeds  of  1847,  not  claiming  any  right  In 
bimself  by  virtue  of  tbCKie  deeds,  bat  present- 
ing tbem  as  tbe  source  of  the  title  of  the 
grnntors  In  tbe  two  deeds  to  him,  by  vlr- 
tne  of  which  alone  he  made  any  claim. 
These  two  deeds  were  held  to  be  Ineffectual 
to  rest  any  title  In  him,  and  this  court  beld 
that  there  was  nothing  else  in  the  case  call- 
ing for  decision,  and  refused  to  consider  any- 
thing e!se.  Bunckley  v.  Jones,  79  Miss.  1,  29 
South.  1000.  Undoubtedly  the  matter  decided 
was  put  at  rest  forever,  and  it  was  tbat  com- 
plainant has  no  valid  claim  to  tbe  land  by 
virtue  of  the  two  deeds  of  which  he  pro- 
pounded his  claim.  The  present  snit  is  for 
an  interest  In  the  same  land  based  on  en- 
tirely different  grounds  wholly  Independent 
of  the  two  deeds  In  tbe  former  suit  All  that 
was  put  In  Issue  in  tbe  former  suit  was  tbe 
claim  of  complainant  to  an  interest  in  tbe 
land  by  virtue  of  two  deeds,  made,  respective- 
ly. In  1875  and  1890.  Nothing  else  was  liti- 
gated or  decided,  and  therefore  nothing  else 
waa  settled  by  tbat  suit.  It  was  needless 
for  counsel  to  cite  decisions  holding  tbat 
a  decree  for  partition  Is  concluRlve  as  to  the 
Interest  of  parties.  That  is  too  plain  for 
di)*piite.  There  was  no  decree  for  pnrtitlon 
in  tbe  former  suit  What  would  tave  been 
the  effect  of  mfh  a  decree  we  are  not  called 
<ni  to  de<ide.  Had  one  been  made,  It  is  ren- 
Bonably  certain  that  tbe  present  cnse  would 
never  have  arisen  to  vex  counsel  and  court 
Perhaps  a  decree  for  partition  In  the  former 
nilt  would  have  precluded  all  further  claim 
by  complainant,  not  on  the  doctrine  of  res 
judicata,  but  <ai  a  totally  different  one,  the 


doctrine  of  election ;  but  as  to  that  \i  e  do  not 
decide.  One  of  tbe  rules  as  to  res  Judicata 
is  tbat  it  must  not  be  open  to  argument  or 
Inference  whether  the  same  cause  was  de- 
clded.  .It  must  not  be  doubtful  or  uncertain. 
There  must  be  certainty  tbat  the  very  matter 
In  dispute  has  been  the  subject  of  Judicial 
determination. ,  Here  we  have  Indisputable 
evidence  in  the  opinion  of  this  court  as  to 
what  was  Involved  In  tbe  former  suit. 

On  tbe  statute  of  limitations  of  10  years 
fbe  argument  of  Messrs.  Perkins  &  Ewing 
proceeds  on  a  misapprehension  of  our  opinion 
on  that  subject  It  was  not  necessary  to 
argue  or  qnote  books  to  convince  us  that  Ig- 
norance of  one's  rights  does  not  prevent  the 
running  of  the  statute  of  limitations:  We 
have  not  beld  or  Intimated  that  It  did. 

We  do  not  perceive  any  merit  In  the  "new" 
snggestion  of  counsel,  consisting  of  a  quota- 
tion from  the  bill  In  the  former  suit  iqpoken 
of.  That  is  an  averment  that  certain  parties 
Including  complainant  were  tenants  in  com- 
mon of  the  land.  We  held  that  they  were 
such,  and  therefore  the  statute  of  limitations 
did  not  run  as  between  them  upon  the  facts 
of  the  case.  We  think  it  still  necessary  to 
set  up  the  bar  of  tbe  statute  of  limitations, 
unaffected  by  the  statute,  which  makes  the 
completion  of  the  bar  an  exttngnlahment  of 
tbe  debt  as  well  as  tbe  remedy. 

In  conclusion,  we  disclaim  any  purpose  to 
overrule  or  modify  any  former  decision  of 
tblB  court  on  any  of  tbe  questions  Involved : 
but  we  adbwe  to  onr  fbrmer  views  in  this 
case; 


MISSISSIPPI  CENT.  B.  CO.  v.  HARDT. 
(Supreme  Court  of  Mississippi.  July  2,  1906.) 

1.  Maoteb  and  Sbbvaht— Plack  foi  Wobk— 
RA.IU0AO  Tracks. 

A  railroad  company  owes  its  servants  oper- 
atlof  trains  a  duty  to  keep  the  track  In  a  safe 
coumtiw,  which  it  cannot  delegate. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84. 
Cent  Dig.  Master  and  Servant.  |  175.] 

2.  Pleadihg — Declaratioit— Defects  —  Aid- 
es BY  Vbbdict  Ann  Judouert. 

In  an  action  against  a  railroad  for  In- 
juries to  a  servant,  toe  declaration  alleged  that 
the  injuries  were  due  to  the  negligence  of  de- 
fendant in  that  tbe  switch  where  the  derailment 
occurred  was  not  properly  constructed,  (jr  was 
not  properly  adjusted,  and  in  that  defendant' 
negligently  failed  to  supply  all  tbe  cars  with  air 
brakes.  The  evidence  showed  that  the  prox- 
imate cause  of  the  injury  was  an  original  de- 
fective construction  of  the  switch.  Tbe  iostruc- 
ticins,  taken  as  a  whole,  showed  tbat  no  liability 
wsB  sought  to  be  imposed  by  reason  of  the 
negligence  of  any  fellow  servant  and  the  court 
specially  instructed  that,  though  a  brakeman 
bad  failed  to  couple  tbe  nir  brakes,  defendant 
was  not  liable  because  of  such  failure,  as  the 
brakeman  was  a  fellow  servant.  Held,  that 
the  declaratioD  was  sufficirat  to  sustain  a  judg- 
ment for  plaintiff. 

8.  TeIAL  —  INBTBUCTIORS  —  CONBTBUinG  IN- 
BTBUCTI0N8  TOQETHER. 

InatructiouB  are  sufficient  where,  taken  to- 
gether, they  announce  tbe  law  of  the  wbole 
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4.  Saice— Special  Retebence  to  Testiiioht. 

A  requested  iDstruction,  haTing  a  special 
reference  to  the  testimony  of  a  certain  witnesa, 
was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
CenL  Dig.  Trial,  H  677-fl80.I 

6.  Saue—Bequestb  Cotebed  bt  Otbeb  Ir- 
btbucti0n8. 

A  requested  instruction  is  properly  refused, 
where  the  propositions  covered  are  contained  in" 
InstmctlonB  giTOi. 

C  Negligence  —  Actions  —  Contbibutobt 
Negligence— BuBDEN  or  Pboof. 

Contributory  neglisenoe  Is  an  affirmative 
defense, 

7.  APPBAI^FAXLintB  TO  Pbesent  QuEsnoit 

ON  TbIAL— iKBTBtrCTIONS. 

An  appellant  cannot  assifm  error  on  the 
i>>odlGcation  of  an  erroneous  Instruction,  since.  If 
not  covtenc  with  the  instruction  as  modified,  ha 
should  have  declined  to  read  it  to  the  jmy. 

8.  Dauages— Evidence— Loss  of  Eabnings. 

In  an  action  for  Injuries  to  a  railroad 
fireman,  incapacitating  him  for  emplc^ment  as 
an  engineer  or  fireman,  plaintiff  could  not  give 
evidence  of  promises  oi  promotion  on  the  ques- 
tion of  damages. 

fEd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  i  237.] 

8.  Appeal— Failube  to  Pbesent  Question 

ON  TbIAL— EXAUINATIOH  OF  WITNESSES. 

An.  appellant  cannot  complain  of  unre- 
sponsive answers  of  a  witness,  where  he  made 

no  motion  to  exclude  the  answers. 

10.  Same. 

On  appeal,  testimony  cannot  be  >egarded 
as  ground  tor  reversal  because  it  appears  to  be 
incompetent  only  when  taken  in  connection  with 
other  testimony  to  whldi  no  objection  was  made 
by  appellant. 

11.  Appeal— Necessttt  of  Objection  Below 
— Irbesponsive  Answeb. 

Where  a  question  proper  in  itself  is  asked, 
and  the  only  error  consists  in  an  answer  utter- 
ly irrectponsive  and  containing  objectionable 
matter,  it  is  the  duty  of  the  party  objecting  to 
the  answer  to  move  to  exclude  it,  and  on  failure 
so  to  do  be  cannot  urge  the  objection  on  appeal. 

12.  Damages— Evidence— PovEBTT  or  Plain* 
tiff. 

In  an  action  for  Injuries  to  a  servant,  bis 
testimony  that  he  went  to  his  father-in-law's 
because  he  had  no  bualneas  to  make  a  living  at, 
and  that  he  liad  been  living  with  bis  father-in- 
law  since  he  got  out  from  his  Illness  consequent 
Qpon  his  injuries,  was  not  susceptible  of  the 
construction  that  it  showed  him  to  be  a  poor 
man  without  prt^rty. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Damages,  I  488.] 

13.  Saue  —  Pebsonal  iNJtnoxB  —  Excbbsive 
Damages. 

In  an  action  for  Injuries  to  a  locomotive 
fireman,  it  appeared  that  plaintiff  was  24  years 
old  and  in  vigorous  health,  married,  and  earn- 
ing about  $40  a  month  t}efore  the  accident,  but 
that  since  the  accident  be  had  not  earned  $4, 
that  bis  leg  and  foot  were  crushed,  and  that 
the  leg  would  always  be  shorter  than  the  other. 
The  court  instructed  that  In  determining  the 
damages  the  jui?  should  consider  the  wages 
earned  by  plaintiff,  and  the  sum  of  money,  less 
any  amount  that  be  could  or  might  earn,  that 
would  produce  a  similar  income,  and  that  the 
jurv  could  only  award  compensatory  damages, 
and  could  not  allow  anything  as  a  punishment. 
Held,  that  a  verdict  tor  $10,000  was  not  excess- 
ive. 

[Ed.  Note. — For  cases  In  point,  see  vol.  IB, 
Cent.  Dig.  Damages,  S|  372-396.] 

Appeal  from  Circuit  Court,  Perry  Counly; 
wui  T.  McDonald,  Judge. 


Action  by  R.  B.  Hardy  against  tlje  Missis- 
sippi Central  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ajH 
peals.  .Affirmed. 

Action  for  personal  injuries  sustained  by 
appellee  by  reason  of  the  derailment  of  appel- 
lant's locomotive  on  wbicb  appellee  was 
working  as  a  fireman  at  tbe  time  the  injury 
was  rec^ved.  On  tbe  day  of  the  acddoit 
appellee  waa  engaged  In  bis  duties  as  fireman 
and  was  on  tbe  tender  of  the  locomotive. 
Wboi  It  became  derailed  tbe  engineer  escaped 
by  Jumping,  but  the  appellee  was  caught  be- 
tween tbe  tender  and  cab  and  fastened  in  tbe 
wreckage,  receiving  Injuries  on  tbe  bead  and 
in  the  leg,  sutCeilng  pbyslcal  and  mental  an- 
guish, and  being  left  a  crim>Ie  in  one  leg. 
The  declaration  alleges  tbat  tbe  Injuries  were 
due  to  the  n^llgence  of  tbe  defendant  com- 
pany, In  that  the  front  trucks  did  not  have 
tbe  proper  gauge  or  were  out  of  gauge;  tbat 
a  flange  of  a  wheel  of  said  tenck  was  badly 
worn;  that  Oie  switch  wbexe  tbe  derailment 
occurred  was  not  properly  constructed,  or 
was  not  properly  adjusted  at  the  time  of  the 
accident,  so  that  said  truck  ajrilt  the  switch; 
that  the  defendant  failed  to  provide  a  aate 
way  or  track,  as  was  Ite  daty,  ovtf  which 
to  run  Its  trains;  that  tbe  defendant  xieg- 
ligently  teiled  to  supply  all  the  cars  In 
said  train  with  air  brakes,  wbicti,  bad 
they  been  siqiplied,  the  engineer  would  have 
stopped  tiie  train  promptly,  and  averted 
the  Injuries  complained  of.  He  further  aTers 
that  the  accldmt  which  caused  bis  Injuries 
was  due  wholly  to  the  negligence  of  tbe  de- 
fendant railroad,  without  any  fault  or  negli- 
gence on  Us  part  Tbe  defendant  demurred 
to  tbe  declaration  on  tbe  ground  at  duplicity, 
uncertainty,  and  insufficiency-  Tbe  demurrer 
waa  overruled.  The  case  tiien  went  to  trial 
on  the  merits,  and  the  Jury  awarded  tbe  ap- 
pellee a  verdict  for  910,000  as  compensatory 
damages.  Tbe  defendant  railroad  company 
appeals,  assigning  numerous  errors,  wliicb 
are  treated  In  the  opinion  of  the  court,  chief 
among  which  Is  the  modification  of  tbe  elev- 
enth Instruction  asked  by  the  defendant, 
which  is  as  follows;  tbe  modification  being 
indicated  by  Italics:  "No.  11.  Before  the 
plaintiff  is  entitled  to  recover  In  this  case  he 
must  establish  to  the  satisfaction  of  the  Jury 
and  by  a  preponderance  of  the  evidence,  first, 
tbat  the  trucks  of  tbe  engine  did  not  have  the 
proper  gauge,  or  were  out  of  gauge;  or,  sec- 
ond, that  the  flange  of  the  left  wheel  of  the 
front  truck  was  worn  so  as  to  make  it  unfit  for 
use:  or,  third,  that  the  defendant  negligently 
failed  to  supply  the  cars  In  said  train  with 
Bufllclent  air  brakes;  or,  fourth,  that  the 
Bicitch  where  the  derailment  occurred  tens 
not  properly  adjusted  at  the  time  of  the  ac- 
cident, and  a  failure  so  to  do  iros  the  proiH- 
mate  oawe  of  the  infury  to  plaintiff.** 

S.  E.  Travis,  Alexander  &  Alexander,  and 
Geo.  B.  Power,  for  appellant.  W.  H.  Hardy 
and  Brame  &  Bramey  for  ap|>eUee. 
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WHITFIELD,  0.  7.  A  patient  and  careful 
«xamlnatloD  of  tbe  entire  testimony  In  this 
record  makes  it  perfectly  obvious  tbat  the 
proximate  cause  of  tbe  Injury  was  the  split 
switch  and  the  defective  trucks  and  flange. 
Tbe  rails  did  not  fit.  They  had  to  be  knocked 
together.  After  they  were  locked  they  still 
did  not  fit  The  trucks  were  out  of  order, 
and  tbe  flange  of  tbe  wheel  worn.  The  de- 
railment was  caused  by  the  Improper  condi- 
tion of  the  track  at  the  switch  point  and  the 
defective  tmcks  and  flange.  It  was  the  xin- 
delegable  duty  of  tbe  master  to  have  tbe 
track  In  safe  condition.  A  careful  and  re- 
peated examination  of  tbe  Instructions  on 
both  sides  and  of  tbe  declaration,  taken  In 
connection  with  this  testimony,  makes  It  very 
clear  that  tbe  plaintiff  proceeded  upon  the 
theory  of  the  negligence  of  the  company  it- 
self, and  not  the  negligence  of  any  fellow 
servant.  Tbe  evidence  makes  It  plain  that 
tbe  adjustment  of  tbe  switch  referred  to  In 
tbe  declaration  was  not  an  adjustment  by  a 
fellow  servant;  but  the  adjustment  referred 
to  wag  the  fitting  of  tbe  rails  together  so  tbat 
they  would  not  apllt,  so  that  there  could  be  no 
qillt  switch — an  adjustment  synonymous  with 
constmctloD.  Tbe  declaration,  after  stating 
five  specific  grounds,  expressly  sums  up  by 
•aylng  tbat  tbe  Injury  was  due  wholly  to  tbe 
negligence  of  tbe  defendant;  tbat  Is,  the  com- 
pany Itself.  Looking  back  over  tbe  complet- 
ed record,  this  case  cannot  be  said  to  fall 
within  tbe  principles  announced  In  the 
Abrams  Case,  S4  Mlse.  45G,  36  South.  6^ 
Wbllst  the  declaration  might  have  been  more 
felicitously  phrased,  so  as  to  say  with  more 
perspicacity  that  the  adjustment  referred  to 
was  tbe  construction  of  the  svHtch,  yet  since 
all  the  testimony  and  the  wliole  course  of  tbe 
trial  on  the  evidence  and  on  de  Instructions 
show  tbla  plainly,  tbe  case  Is  thus  separated 
l>r  a  great  distance  from  tbe  extraordinary 
Irregolarlties  otmdemned  in  the  Abranu  Oase. 
There  Is  no  difficulty  here,  as  there  was  In 
that  case,  In  ascertaining  tbe  true  line  on 
which  the  plalntUTfl  case  moved,  from  the 
declaration  tbrougb  tbe  evidence  and  through 
the  InstTDctfons  to  the  verdict  Much  Is  said 
about  tbe  train  not  being  fully  equipped  with 
air,  and  much  urged  with  reference  to  tbe 
lojnilea  being  due  to  the  negligence  of  a 
fellow  servant  and  In  regard  to  the  adjust- 
ment of  tbe  switch,  meaning  by  "adjustment 
tbe  improper  handling  of  the  switch  by  the 
coployAB  charged  wltli  that  duty,  but  tbe 
«oiniAete  answor  to  all  tbls  is  to  be  found  In 
the  fifteenth  Instniction  given  for  the  defend- 
ant Ita^tt  vhlch  Is  as  follows:  "The  court 
farther  instmcts  tbe  Jury  for  the  defendant 
that  although  they  should  believe  from  the 
evIAmce  that  there  was  a  car  in  tliis  train 
not  eqalnwd  wltb  air  brakes,  yet  If  they  be- 
Uere  bom  the  evidoice  that  it  was  tbe  duty 
^  the  hrakeman  of  said  train  to  couple  the 
air  brakes  In  the  cars  of  said  train,  and  be* 
nuae  of  the  brakeman's  failure  to  perform 
tbls  dvty  said  air  brake  was  not  In  use,  then 


the  defendant  Is  not  liable  to  tbe  plaintiff  be- 
cause of  any  failure  to  have  air  brakes  In 
use;  tbat  tbe  brakemen  on  saiu  train  were 
fellow  servants  of  said  fireman,  and  the  de- 
fendant Is  not  liable  to  tbe  plaintiff  for  any 
Injury  resulting  from  the  negligence  of  tbe 
brakeman  on  said  train." 

Besides,  the  other  Instructions,  taken  as  a 
whole,  show  tbat  no  liability  was  sought  to 
be  Imposed  by  reason  of  the  negligence  of 
any  fellow  servant  In  any  respect  Tbe  In- 
structions, taken  together,  prop^Iy  announce 
the  rule  tbat  the  defendant  must  provide  safe 
ways  and  appliances.  There  is  no  error  In 
this  respect  The  seventh,  eighth,  twelfth, 
and  seventeenth  instructions  for  defendant, 
as  also  tbe  tenth,  eleventh,  and  nineteenth, 
cover  tblB  ground  fully.  The  criticism  that 
in  some  of  the  instructions  for  the  plaintiff 
the  negligence  counted  on  Is  not  tbe  negli- 
gence alleged  in  tbe  declaration  Is  hyper- 
critical. The  tenth  instruction  for  the  de- 
fendant expressly  charges  tbe  Jury  that  the 
Injury  must  "have  resulted  from  tbe  alleged 
negligence  of  the  defendant"  No  other  negli- 
gence than  the  negligence  alleged  In  tbe 
declaration,  to  wit  the  negligence  of  the 
company  Itself,  could  have  been  referred  to 
In  tbe  instructions  for  tbe  plaintiff;  but  this 
Instruction  for  the  defendant  expressly  ad- 
vises them  of  tbe  fact  and  tbe  eleventh  in- 
struction for  tbe  defendant  actually  enumer- 
ates the  specific  grounds  of  n^llgence  set  out 
in  the  declaration.  Instructions  cannot  be 
objected  to  separately  with  any  Justice.  Tbe 
Instructions  must  be  taken  as  a  whole,  as 
one  body,  and  announce,  not  tbe  law  for  the 
plaintiff  or  tbe  defendant,  but  the  law  of  tbe 
case,  and,  so  taken,  If  they  reasonably  advise 
the  Jury  of  the  true  principles  applicable  to 
the  case  made  by  the  facts,  tbat  Is  all  that 
is  required  as  a  guide  for  tbe  twelve  plain, 
practical  men  who  sit  in  tbe  Jury  box. 
Any  othn  view  would  sacrifice  substantial 
justice  in  a  very  large  percentage  of  the  cases 
appealed  to  this  court 

The  fourth  Instruction  for  the  defendant 
was  properly  refused,  because  of  a  spedal 
reference  to  the  testimony  of  tbe  witness  Lee, 
and,  besides,  had  berai  abundantly  covered 
by  instructions  7,  12,  16^  and  18  for  tbe  do* 
fendant  The  fifth  Instruction  was  properly 
refused,  because  then  Is  not  a  shred  of  evi< 
dence  of  any  contributory  negltg^ce  on  the 
part  of  plaintiff,  and  so  well  satliAed  .was  the 
d^endant  that  be  was  not  guilty  of  any  con- 
tributory negligence  that  the  defendant  did 
not  even  plead  contributory  negligence.  Con- 
tributory negligence  Is  an  afflxmative  defouBe. 
McHurtry  t.  Railway,  67  Miss.  601,  7  Bontb. 
401;  Slmms  v.  Forbes,  80  Miss.  412,  S8  South. 
640. 

All  the  modifications  In  Instmctions  No. 
6.  10.  U,  15,  17*  and  19.  asked  by  the  de- 
fendant wore  proper  as  shown  by  tbe  testi- 
mony In  tbe  case.  The  only  serious  comment 
needed  to  be  made  as  to  modifications.  Is 
as  regards  the  modification  of  the  eleventh 
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iDStructlon  for  tbe  defendant  by  the  court, 
which  modification  was  in  these  words:  "(4) 
That  the  switch  where  the  derailment  oc- 
curred was  not  properly  adjusted  at  the 
time  of  the  accident  and  that  the  failure  to 
do  so  was  the  proximate  cause  of  the  in- 
Jury  to  plaintiff."  Of  course,  this  instruc- 
tion and  all  tbe  Instructions  were  given  by 
tbe  circuit  Judge  looking  back  over  the 
case  made  by  tbe  evidence,  and  it  was  Just 
as  clear  to  him  then,  as  It  is  to  us  now,  that 
the  adjustmrat  of  tbe  switch  made  out  by 
the  evidence  was  Its  failure  to  fit  up  tight 
and  close  as  it  sboulil  have  done,  and  not 
the  handling  of  the  switch  by  an  employ^. 
The  instruction  as  asked  was  clearly  errone- 
ous, because  It  omitted  absolutely  the  only 
real  ground  on  which  tbe  plaintiff  proceeded. 
If  the  defendant  did  not  choose  to  use  the 
Instruction  as  modified,  It  should  not  have 
read  It  to  the  Jury  before  It  asked  another 
instruction,  but  atood  upon  the  error  In  the 
modification,  If  error  there  had  been.  This 
court  said  In  Railroad  Company  v.  Snd- 
doth,  70  Miss.  265,  12  South.  206:  "One  who 
has  asked  an  erroneous  Instruction  cannot 
assign  for  error  Its  modification;  for.  If  not 
content  with  It  as  modified,  he  should  have 
declined  to  read  it  to  the  Jury."  If  the  In- 
struction had  been  correct  as  originally  ask- 
ed, then  a  modification  might  nave  been  In- 
sisted on  as  error;  but  it  was  erroneous  as 
originally  asked,  and  tbe  moalfication  made 
It  correct  as  to  the  main  point  In  the  case. 
We  may  say  in  one  word,  without  further 
detail  as  to  the  Instructions,  that  a  body 
of  Instructions  probably  were  never  given  a 
defendant  railroad  company  drawn  with  more 
consummate  care  or  evidencing  more  pro- 
found knowledge  of  the  law  applicable  to 
every  phase  of  the  defendant's  case.  The 
defendant  got  all,  and  more  than  all,  he  was 
entitled  to  on  the  facts,  and  we  do  not  think 
any  reversible  error  can  be  found  in  the  law 
of  the  case  as  cliaiged  by  tbe  learned  Jisdse 
below. 

This  brings  us  to  the  only  other  conten- 
tions we  deem  it  necessary  to  notice.  Flrs^ 
as  to  tbe  admission  of  testimony  regarding 
the  plalntlfTs  prospects  of  promotion.  This 
testimony  is  found  on  pages  79  and  80  of 
the  record,  and  is  as  follows:  "Q.  State 
whether  or  not  you  bad  any  promise  of 
promotion  by  any  officer  of  the  company. 
tObJected  to;  overruled;  exception.)  A. 
Xothing.  only  Mr.  Bell,  when  I  had  the  ty- 
phoid fever  and  got  well  and  went  to  my 
hoarding  bouse — he  was  boarding  at  the 
same  place — he  says :  'I  wish  you  had  bpen 
well.  I  would  have  hnd  you  running  an 
engine  since  you  have  been  sick.'  Q.  Did  he 
ever  say  anything  to  you  aFtprwnrds  about 
that?  A.  Yes,  sir;  tlmt  he  had  put  In  an- 
other man.  He  said  I  would  have  to  wait 
awhile.  Q.  You  would  have  to  wait  awhile 
before  you  could  get  an  engine?  A.  Yes, 
sir.  Q.  What  was  your  object  In  hiring  to 
the  railroad  company  as  a  fireman?  A.  The 


only  purpose  of  It  was  to  earn  a  living.  The 
only  purpose  was  I  wanted  to  become  a 
locomotive  engineer. '  For  the  plaintiff  it  is 
Insisted  that  the  question  whether  plaintiff 
had  any  promise  of  promotion  by  any  officer 
of  the  company  was  competent,  and  that  the 
only  thing  that  was  wrong  was  the  answer 
of  the  witness,  which  was  not  responsive  to 
the  question.  t*e  cannot  concur  In  this 
view.  We  think  the  question  as  to  a  promise 
was  not  competent,  as  Inquiring  as  to  a 
matter  entirely  too  speculative  and  remote, 
within  the  rule  announced  by  the  Supreme 
Court  of  the  United  States  in  Richmond  A 
j^anvllle  R.  R.  v.  Elliott,  149  U.  S..  on  page 
268,  13  Sup.  Ct  837,  37  L.  Ed.  728.  It  Is 
there  said:  "We  think  there  was  error  iu 
the  admission  of  this  testimony.  It  did  not 
appear  that  there  was  any  rule  on  the  part 
of  tbe  Central  Company  for  an  Increase  of 
salary  after  a  certain  length  of  time,  or 
that  promotion  should  follow  whoierer  a 
vacancy  occurred  In  a  higher  grade  of  service. 
The  most  that  was  claimed  was  that  when 
a  vacancy  took  place,  a  subordinate,  who  had 
been  faithful  In  his  employment  and  bad 
served  a  long  while,  had  a  chance  of  receiv- 
ing preferment  But  that  is  altt^ther  too 
problematical  and  uncertain  to  be  presented 
to  a  Jury  In  connection  with  proof  of  the 
wages  paid  to  those  in  such  superior  em- 
ployment Promotion  was  purely  a  matter 
of  speculation,  depending,  not  simply  upon 
the  occurrence  of  a  vacancy,  but  upon  tbe 
Judgment,  or  even  whim,  of  those  in  control. 
Of  course,  there  are  possibilities  and  proba- 
bilities before  every  person,  particularly  a 
young  man,  and  a  Jury,  In  estimating  tbe 
damages  sustained,  will  doubtless  always 
give  weight  to  those  general  probabllttles, 
as  well  as  those  springing  from  any  peculiar 
capacities  or  faculties.  But  th&t  ia  a  dif- 
ferent matter  from  proving  to  the  Jury  the 
wages  which  some  superior  officer  receives, 
and  then  exaggerating.  In  the  minds  of  the 
Jury,  the  amount  of  the  damage  which  has 
l>een  sustained,  by  evidence  tending  to  show 
that  there  Is  a  cnance  of  plaintiff  being  pro- 
moted at  some  time  to  such  higher  office. 
It  Is  enough  to  prove  what  the  plaintiff 
has  been  in  fact  deprived  of.  to  show  his 
physical  health  and  strength  before  the  in- 
Jury,  bis  condition  since,  tbe  business  he  was 
doing  (Wade  v.  Leroy,  20  How.  [U.  &1  34,  15 
Ed.  813;  Nebraska  City  v.  Campbell,  2 
Black  [U.  S.]  (500,  17  U  Ed.  271;  Vlcksburg 
ft  Meridian  Railroad  v.  Putnam,  118  U.  S. 
545,  554,  7  Sup.  Ct  1,  30  L.  Ed.  257),  the  wa- 
ges be  was  receiving,  and  perhaps  tbe  Increase 
which  he  would  receive  by  any  fixed  rule  of 
promotion.  Beyond  that  It  is  not  right  to  go 
and  Introduce  testimony  which  simply  opens 
tbe  door  to  a  speculation  of  possibilities." 
This  Is  certainly  sound  doctrine,  and  we  give 
it  our  hearty  approval,  but  do  not  think  the 
principle  announced  finds  appllcatior  here 
as  to  the  question  objected  to,  for  the  rea-son 
that  the  witness  distinctly  Answered,  so  far 
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KB  any  TesponsWe  answer  was  ooncemed, 
that  no  promise  ot  promotion  was  made  1^ 
any  officer  of  tlie  company.  The  Jury,  thwe- 
fore,  had  before  them  the  distinct  and  posi- 
tive declaratlim  of  the  plaintiff  himself  that 
DO  sacb  promise  was  made  to  him  with  re- 
spect to  promotion  by  any  officer  of  the 
company.  Having  answered  the  qnestlon, 
the  witness  then  went  on  to  say — what  was 
not  responsive  to  the  question — that  a  Mr. 
Bell,  who  Is  not  shown  to  have  held  any 
office  at  all  In  the  company,  merely  express- 
ed the  wish  that  he  had  been  well,  so  that 
he  might  have  had  him  nmnlng  an  engine 
during  the  time  he  had  been  sick.  This  part 
of  the  answer  does  not  state  that  there  was 
any  promise — the  witness  had  already  said 
that  there  was  none — but  contained  matters 
not  responsive  to  the  qnestlon,  which,  tf 
the  defendant  wished  to  ezclnde,  he  should 
have  made  a  motion  to  that  effect. 

All  the  other  questiona  and  answers  set 
ont  above  are  not  with  respect  to  a  promise, 
but  along  the  same  Uneof  interrogation  which 
had  been  previously  addressed  to  the  witness 
Walnwrlght  subsequently  to  be  noticed  In 
this  opinion.  It  seems  very  olear  that  the 
learned  counsel  who  represented  the  appel- 
lant in  the  court  below  regarded  the  line 
of  interrogation  embraced  in  these  very  ques- 
tions as  being  the  same  that  was  pursued 
with  respect  to  the  Interrogatories  and  an- 
swers addressed  to  Walnwrlght  none  of 
which  was  objected  to.  These  latter  inter- 
rogatories and  answers  of  the  plaintiff  above 
set  out,  not  having  been  objected  to  below, 
cannot,  of  course,  be  objected  to  here.  So 
that  tbe  only  thing  which  the  defendant  re- 
served below,  BO  far  as  this  testimony  Is 
concerned,  was  the  single  objection  to  tbe 
question  whether  plaintiff  had  any  promise 
of  promotion  by  any  officer  of  the  company, 
which  qnestlon  was  explicitly  answered  by 
tbe  witness  to  the  effect  that  no  such  promise 
bad  been  made.  Tbe  manifest  difference, 
therefore,  between  the  testimony  in  this 
case  and  tbe  testimony  In  the  case  of  Rich- 
mond &  Danville  R.  R.  v.  Elliott,  supra, 
shows  plainly  that  there  is  nothing  In  this 
testimony  to  show  any  promise  of  any  sort 
and  that,  so  far  as  tbe  other  questions  and 
answers  are  concerned,  no  objection  was  re- 
served. This  falls  far'  abort  of  tbe  testi- 
mony on  this  point  In  the  case  of  Richmond 
&  Danville  R.  R.  v.  Elliott  supra.  The  wit- 
ness tuere  was  asked  this  question,  "What 
were  your  prospects  of  advancement  If  any. 
In  your  employment  on  the  railroad,  and  of 
obtaining  higher  wages?"  And  he  answered 
that  be  thought  that  by  staying  with  the 
company  he  would  be  promoted;  that  In  the 
Absence  of  the  yardmaster  he  had  sometimes 
discharged  his  duties,  and  also  In  like  man- 
ner temporarily  filled  the  place  of  other  em- 
ployes of  the  company  of  a  higher  grade  of 
service  than  bis  own ;  that  there  was  a  sys- 
tem by  which  you  go  in  there  as  coupler,  or 


train  hand,  or  in  the  yard,  and  if  a  man 
falls  out  you  stand  a  chance  of  taking  bis 
place;  and  that  tbe  average  yard  conductor 
obtained  a  salary  of  from  $60  to  $75  a  month. 
There  Is  no  evidence  In  the  testimony  ob- 
jected to  that  this  man  had  ever  discharged 
the  duties  of  any  one  higher  in  the  service 
than  himself,  and  especially  is  there  no  evi- 
dence of  any  system  of  promotion  at  all  by 
this  railroad.  It  is  earnestly  urged,  however, 
that  this  testimony  must  be  taken  In  connec- 
tion with  the  previously  delivered  testimony 
of  the  witness  Walnwrlght  to  be  found  on 
pages  66-69  of  the  record.  This  witness 
Walnwrlght  was  permitted  to  testify  tliat  "he 
ran  a  locomotive  for  the  Newman  Lumber 
Company,  and  that  the  course  of  the  training 
usually  pursued  by  a  man  who  wanted  to 
become  a  locomotive  engineer  was  to  begin 
by  firing  a  locomotive  and  that  a  man  had  to 
Are  two,  three,  or  four  years  before  promo- 
tion, but  that  promotion  sometimes  occurred 
more  quickly  on  new  roads,  and  that  that 
was  the  only  way  now  to  secure  such  pro- 
motion, and  that  the  pay  of  a  fireman  was 
from  $45  to  $100  per  month  and  that  of  a 
locomotive  engineer  from  $80  to  $126  per 
month."  But  the  remarkable  fact  about  this 
testimony  Is  that  the  counsel  for  tbe  defend- 
ant who  tried  this  cause  In  the  court  below 
allowed  all  this  testimony  to  go  to  the  Jury 
without  the  slightest  objection.  Learned 
counsel  who  represent  the  defendant  here 
cannot  Invoke  the  aid  of  this  testimony,  and. 
by  adding  It  to  the  Incompetent  testimony 
we  have  referred,  to  make  out  of  both,  taken 
together,  an  available  objection.  He  could 
only  have  done  It  if  proper  objection  had  been 
Interposed  to  Wainwrlgbt's  testimony  In  the 
court  below.  To  hold  otherwise  would  be 
to  permit  the  appellant  to  reverse  the  cause 
because  of  the  force  of  the  added  testimony 
of  Watpwrlght.  which  testimony  the  defend- 
ant permitted  to  go  to  tbe  Jury  without  any 
objection  whatever.  This,  of  course,  cannot 
be  done. 

But  it  is  Insisted  In  the  next  place  that 
there  was  evidence  of  the  poverty  of  the 
plaintiff  which  ought  not  to  have  been 
permitted  to  go  to  the  Jury.  The  evidence 
on  that  point  is  found  on  page  82  of  the  rec- 
ord. In  cross-examination  drawn  out  by  the 
defendant  Itself  In  the  court  below,  nnd  on 
page  84  In  the  redirect  examination.  In  tbe 
cross-examlnstlon,  the  plaintiff  was  asked 
whether  he  did  not  work.  He  stated  that  he 
did  not,  but  that  a  man  wanted  to  go  around. 
If  be  could  not  work.  He  was  then  asked : 
"What  particular  business  made  you  go 
around  so  early?"  and  he  answered;  "I  was 
In  tbe  bouse  so  long  I  wanted  to  get  about. 
I  was  here  so  long  I  wanted  to  get  to  my 
tnther-ln-Iaw's  In  Scott  county."  Tlie  ob- 
ject of  this  testimony  was  to  show.  If  pos- 
sible, what  work  or  business.  If  any.  the 
plaintiff  had.  On  redirprt  exnnilnation,  be 
was  asked:    "Xou  stated  in  your  cross-ex> 
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amination  yon  wait  away  from  here  about 
the  22d  of  April  to  your  tather^ln-law^ 
State  to  the  court  and  Jnry  why  yon  left 
here  and  went  to  yonr  father-in-law's?"  He 
answered,  after  the  ohjection  waa  o?erra1ed : 
**I  left  here  becaose  I  had  no  bnslneas  to 
make  a  living  at,  and  dldnt  have  the  means 
to  stay  here  on.  I  hare  be^  llTtng  wlQi 
my  father-in-law  dnce  that  time,"  We 
think  the  question  as  to  why  be  weat  to 
bis  fatber-fn-law's  bouse  was  a  perfectly 
competent  question.  It  was  simply  a  re-ex- 
ambuttion  on  the  Identical  line  of  Interroga- 
tion along  which,  as  above  diown,  plaintiff 
had  bem  examined.  If  the  answw  can  be 
properly  held  to  show  with  the  clearness  re* 
quired  to  make  It  objectionable  that  he  was 
a  poor  man,  then  It  was  clearly  trresponolve 
to  the  question,  and  gave  what  the  question 
did  not  call  for,  and  defendant  should  have 
objected  to  the  answer  on  that  ground  and 
moved  to  exclude  it  from  the  Jury.  No  such 
objection  was  made.  Certainly,  where  a 
question  perfectly  proper  In  Itself  Is  asked, 
and  the  only  error  consists  In  the  witness 
making  an  answer  utterly  Irresponsive  and 
containing  matter  clearly  objectionable,  It  Is 
the  du^  of  the  party  objecting  to  the  an- 
swer to  move  to  exclude  that  ai»wer.  But, 
in  addition  to  tbli^  we  do  not  think  the  an- 
swer can  be  given  the  hirge  significance 
learned  counsel  for  appellant  would  have  us 
to  attach  to  It,  as  showing  that  the  plaintUf 
was  a  poor  man  without  property.  In  the 
case  of  Rallwa}  v.  HcLellon,  80  Sltas.  708.  82 
South.  28S,  it  was  said  tbat  the  testimony 
In  that  case  showed  **that  the  plaintiff  was 
poor  and  had  no  property  and  no  money.** 
The  testimony  here  does  not,  In  any  posi- 
tive t«'ms,  show  that  the  plaintiff  was  even 
poor,  mncb  leas  tbat  be  had  no  property  and 
no  money.  So  large  an  Inference  as  that  of 
absolute  poverty  cannot  Justly  ba  drawn 
from  testimony  on  this  point,  so  very  scant 
and  meager. 

Lastly,  It  is  insisted  with  great  earnestness 
that  the  verdict  Is  grossly  excessive.  The 
testimony  shows  that  the  plaintiff  was  a 
yonng  man  in  vigorous  health,  working  as 
a  fireman;  that  he  was  24  years  old.  married, 
and  earning  about  *40  a  month  before  the 
Injnry ;  that  since  the  Injnry  he  had  not 
earned  $4 ;  that  he  had  tried  a  Job  of  saw- 
ing with  a  cross-ent  saw,  but,  having  to  stand 
on  one  foot,  could  not  stand  it,  and  had  to 
give  It  up;  that  the  Injury  was  permanent 
Dr.  Ross,  the  railroad  physician,  so  testi- 
fying ;  that  one  leg  would  always  be  shorter 
than  the  other,  and  crooked ;  that  It  took  five 
minutes  to  get  his  fa  pad  and  neck  from  the 
timbers  clinching  tbem,  and  nearly  cboktng 
him  to  death,  and  between  two  and  three 
hours  to  get  the  timber  away  so  as  to  free 
his  leg  and  foot,  which  had  been  crushed ; 
when  released  he  was  unconscious  part  of 
the  time.   It  was  tha  province  of  the  Jury, 


and  the  Jury  alone,  to  measure  In  dollars  and 
cmts  the  amonnt  due  him  tor  physical  and 
mental  angulah  and  snffering,  uid,  unless  in 
a  case  where  the  verdict  plainly  diowa  tiut 
the  Jury  must  have  been  Influenced  by  pas- 
sion, prejudice,  or  corruption,  this  court 
never  Interferes  with  their  finding  as  to  dam- 
ages. The  defendants  secured  an  hutmetion,. 
No.  19,  which  is  OB  toltows :  "The  court  in- 
structs the  Jury  for  the  d^oidant^  that  in 
the  eveaat  they  do  find  that  the  defwdant  waa 
alleged  In  the  declaration,  and  that  sodt 
negligence  wfts  the  proximate  cause  of  the 
Injury,  and  that  the  plalntifTs  neglUcenoe  did 
not  contribute  to  hla  Injury,  and  they  find 
tor  the  plaintiff,  then  they  are  the  sole 
Judges  aa  to  the  amount  of  damages  sus- 
tained by  the  plaintiff,  and  will  determine 
said  images  from  the  testimony;  and  in 
determining  8U(di  damages  they  may  take 
into  considmtion  the  amount  of  wage* 
earned  by  the  plaintiff,  and  the  sum  of 
money,  lees  any  amount  ttiat  the  plaintiff  can 
*or  may  earn  by  the  reasonable  employment 
of  his  mentel  and  physical  enwgles,  tbat 
would  produce  a  similar  tncoma   The  Jury 
can  only  award  compensatory  damages,  and 
are  not  authorised  to  allow  ai^hhig  as  a 
punishment  to  defdndant,  or  to  allow  any- 
thing ucept  a  reasonalde  compensation  in 
dollars  and  cents,  to  be  arrived  at  and  made 
np  from  the  testimony  in  tiie  case  and  trma 
no  other  aourca'*  It  will  be  seen  from  this 
Instmctlom  that  tbe  Jury  were  expressly  tolA 
not  to  allow  anything  as  a  pmdshmoit  to  tbe 
defendant,  and,  further,  not  to  allow  any- 
thing but  reasonable  compensation  in  dollars 
and  centB,  to  be  arrived  at  and  made  np  from 
tbe  testimony  In  the  ease  and  from  no  other 
source.  They  were  particularly  and  explicit- 
ly held  to  the  strictest  possible  rule  in  favor 
of  the  defendant  company  on  this  subject. 
Their  verdict  must  be  accepted  as  respon- 
sive to  this  Instmctlon.  Tbis  court  has  no 
scale  delicate  oioui^  to  weigh  physical  and 
mental  anguish.  At  best  It  la  an  extremely 
difBcult  task.  Tte  law  has  committed  this 
delicate  task  to  the  unbiased  Judgment  of 
the  12  plain,  practical,  everyday  men  who 
compose  tbe  Jtuy,  and  It  can  nowhere  be 
more  safely  i^ed  than  In  tbe  application  of 
tbeir  good  sense  and  honest  Judgment  to 
tbe  particular  facts  proven  in  each  particular 
case.  We  cannot  say  on  the  facta  in  thin 
case  tbat  tbeIr  finding  la  not  warranted.  If 
the  highest  order  of  legal  ability  and  the 
most  consummate  skill  in  tbe  presentation 
of  a  case  could  avail  to  save  a  falling  catiRe, 
this  Judgment  would  be  reversed;  but  the 
very  rifcht  of  this  case  stands  out  In  sncb 
clear  relief,  It  Is  so  manifest  that  substantial 
Justice  has  been  done  and  that  no  other 
resnlt  could  reasonably  be  reached  on  an- 
other trial,  tbat  we  do  not  feel  warranted 
in  disturbing  the  vo^lct 
Affirmed. 
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SOUTHERN  RT.  CO.  t.  WILBT. 

(Sapreme  Court  of  MissiBsli^l.   July  2,  1906. 
SuxceBtion  of  Error  Overruled  July  6, 
1906.) 

t.  Uabteb  avd  Sbbtant— Injubies  to  Sebv- 
4irr-DincTivi:  Affliakces— Neouobnce. 
A  ateom  shovel  operated  by  defendant  rail- 
road company  was  defective,  in  tbat  the  track 
bolater  holding  the  circle  of  the  crane  had  gunk, 
owing  to  the  rotten  condition  of  the  timber 
supporting  it.  The  attention  of  the  railroad 
company's  roadmaster  had  been  called  to  the  de- 
fects, but  he  aimply  directed  the  tightening  of 
certain  bolts  ana  ordered  its  continued  use, 
dnring  which  the  chain  by  which  the  crane  was 
tamed  slipped  from  the  circle  and  crushed 
plaintiff's  ankles  as  he  waa  standing  on  the 
platform  operatinf  the  crane.  After  the  acci- 
dent the  anord  was  taken  apart,  and  It  waa 
then  fonnd  that  the  wood  supporting  the  circle 
vas  so  rotten  tbat  It  enunbled.  Held  sufficient 
to  establish  negllgcmos  on  the  part  of  the  rail* 
road  company. 

2.  Bamx— Assumed  Rise. 

A  servant  does  not  assume  the  risk  of  In- 
juries resulting  from  defects  in  the  Instm- 
mentalities  provided  by  the  master  which  are 
not  obvious. 

[Bd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  S§  610-624.] 

3.  SAU— OOinUBDTOBT  Nbouoehce. 

Where  plaintiff  had  no  knowledge  of  the 
defective  condition  of  a  steam  shovel  crane  on 
which  he  was  employed,  and  coald  not  have 
discovered  the  same  except  by  taking  off  the 
drcle,  and  had  not  heard  a  conversation  between 
defendant's  anperintendoit  of  machinery  and  its 
roadmaster  concerning  the  defective  condition 
of  the  crane,  he  was  not  guilty  of  contribatory 
negligence  in  continuing  to  work  thereon. 

[Ed.  Note. — For  caaea  in  point  see  vol,  84, 
Cent.  Dig.  Master  and  Servant,  SS  706-722.] 

Appeal  from  Circuit  Court,  TlBhomlngo 
County;  T.  J.  O'Neill,  Special  Judge. 

"To  be  officially  reported." 

Action  by  Samuel  Wiley  against  tbe  South- 
em  Railway  Company.  From  a  Judgment  for 
piBlntlft,  defendant  appeals.  Affirmed. 

^ipellee  waa  tn  tbe  employ  of  appellant 
as  cranesman,  operatli^  a  steam  sbovel  used 
in  getting  out  gravel  from  a  pit  on  a  cqpnr 
tnA  of  appeilanl^s  railroad.  The  steam 
shoTel  is  bnllt  on  a  flat  car,  and  la  operated 
by  a  Btatlooary  oiginek  wblcli  Is  also  bnUt  on 
the  ear.  In  operating  tbe  crane  the  cranes- 
man,  who  manages  the  Btaorel,  stands  on  a 
dicolar  rerolTlng  platform  at  the  opposite 
end  of  the  car  from  the  raiglne.  On  tba  oc- 
caeloa  of  the  Injnry  complained  of  tbe  ap- 
pellee was  standing  on  the  platform,  when 
the  chain  which  was  attached  to  the  crane 
slipped  orer  the  rim  of  the  platform  and  ont 
of  the  grooTe  in  which  it  wtnlced,  there  be- 
ing no  guards  to  prerent  its  dipping,  and 
caught  Blm  anrand  the  ankle  and  fastened 
talm  to  the  mast  post  around  whldi  the  plat- 
tarm  xerolTed,  breaking  and  cmsbing  both 
anlclea,  Inflicting  painful  and  permanent  in- 
juries, and  leaving  appellee  a  cripple  for  life. 
Appellee  flled  stilt,  alleging  negligence  on  the 
part  of  the  appellant  railway  company  In  not 
fnmlsbing  him  with  safe  and  suitable  macfaln* 
ery  with  which  to  work,  instead  of  worn  and 
decayed  machinery;  in  not  providing  guards 


to  prevent  tbe  chain  from  slipping;  In  not  bar- 
ing the  machinery  properly  inspected  and  as- 
certaining the  defects  and  having  same  re- 
paired; and  that  his  Injuries  were  the  di- 
rect result  of  Buch  negligence.  A  demurrer 
waa  Interposed  to  tbe  declaration,  which  was 
overruied  by  tbe  court,  when  appellant  plead- 
ed the  general  Issue,  setting  up  contributory 
negligence  on  the  part  of  tbe  appellee,  «nd 
that  appellee  knew  of  the  defective  and  dan- 
gerous character  of  the  machinery.  This 
appellee  denied  in  his  replication.  On  tbe 
trial  the  testimony  showed  that  tbe  revolv- 
ing platform  had  lowered  as  a  reault  of  the 
rotting  of  the  bolster  supporting  It  and  the 
worn  condition  of  the  washer;  that  the  su- 
perintendent In  charge  of  the  machinery,  one 
Redman,  had  reported  its  condition  to  tbe 
roadmaster,  McGlnnIs,  who  came  to  the  place 
where  the  machinery  was  In  operation,  re- 
maining only  a  few  minutes,  walked  around 
it  and  looked  It  over,  and  ordered  a  few  bolts 
tightened,  stating  tbat  operations  could  not 
then  be  suspended  for  repairs,  but  promised  to 
have  it  sent  to  tbe  shop  for  repairs  later  on, 
and  ordered  appellee  to  go  ahead  with  his 
work.  The  case  went  to  a  Jury  on  the  plead- 
ing and  evidence,  and  appellee  was  awarded 
exemplary  and  compenaatory  damages  to  the 
amount  of  $20,000. 

W.  J.  Lamb  and  L.  E.  Sawyer,  for  appel- 
lant T,  D.  Tonng,  for  appellee. 

WHITFIELD,  C.  J.  The  evidence  In  this 
case  shows  the  gzossest  and  most  outrageous 
negligence  on  tbe  part  of  the  appellant  com- 
pany in  not  fumlii^i^f  appellee  with  saffe 
machinery  and  appliances  with  which  to 
woric,  especially  in  fnmlshli^  a  wooden 
beam  or  bolster  truCk,  as  tme  of  the  witnesses 
called  it.  in  an  utterly  rotten  and  decayed 
condition,  and  In  not  properly  Inspectta^  said 
machinery  and  appliances  and  having  the 
same  put  in  safe  condition  after  repeated  no- 
tice and  with  full  knowledge  of  their  utterly 
unsafe  character.  Tbe  proximate  cause  of 
this  injury  Is  shown  with  sufficient  clearness 
by  tbe  testimony  to  have  been  the  rotten  con- 
dition of  the  woodwork  of  tbe  truck,  or  the 
wooden  beam,  or  as  some  of  the  witnesses 
call  it,  the  tru(^  bolater.  This  rotten  wood, 
not  visible  fnnn  the  outside,  gradually  crum- 
bled and  gave  way,  and  thus  tbe  chain  slip- 
ped over  the  top  of  the  rim  of  the  cylinder 
and  tbe  injury  followed.  The  witness  J.  J. 
Redman,  who  was  an  employd  of  the  South- 
em  Railway  Company,  the  appellant  here,  en- 
gagoA  In  0|>erBting  a  steam  shovel,  makes 
out  an  overwhelming  case  t<a  tbe  plaintiff, 
so  far  as  the  negligence  aforesaid  Is  concern- 
ed. He  points  out  all  tbe  particulars  in  which 
the  machinery  and  appliances  were  defective, 
testifies  positively  that  the  plaintiff  stood  In 
a  position  which  was  dangerous  In  conse- 
quence of  the  "circles'*  dropping  down  too 
much,  and  shows  that  the  chain  was  not  the 
chain  that  originally  belonged  to  the  machin- 
ery, that  it  was  defective,  and  not  such  a 
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cbaln  SB  ihonld  have  been  used.  He  testi- 
fied: "Q.  Detail  to  the  court  and  jury  what 
happened  when  he  got  hurt.  A.  Well,  the 
chain  came  over  the  circle  there,  and  caught 
him  against  the  mast  post,  and  that  is  the 
reascm  he  got  hurt.  Q.  How  came  it  to  come 
over  the  top  of  the  circle?  A.  The  front  end 
of  the  machine  was  lower  than  it  originally 
ought  to  be.  Q.  How  came  It  to  be  lower 
than  it  ought  to  be?  A.  The  woodwork  of 
the  truck,  known  aa  the  'truck  bolster,*  where 
the  central  casting  Is  placed  <m  the  boom 
deck  of  the  car,  it  was  rottened  out  and 
snnk  down,  and  the  timber  on  the  front  end, 
it  was  rotten,  and  by  that  means  it  swagged 
down  a  pmrtion  of  the  machine,  and  that's 
bow  come  it  to  get  lower."  He  further  testl- 
fled  that  wha  the  beam  was  taken  off.  and 
they  raised  the  circle  oCC  and  took  the  bolts 
out,  "you  could  take  that  wood  with  your 
hand  uid  pnll  it  off.  down  until  it  was  noth- 
ing; what  you  might  call  Just  like  ashes, 
most  The  inside  was  plomb  rotten."  He 
again  expressly  says  "the  more  this  wooden 
circle  worked,  the  more  it  dropped  down,  and 
that  had  been  going  im  for  some  three 
months."  He  was  again  asked  if  anybo^ 
could  not  Bee  that  and  he  stated  that  they 
could  not;  there  was  nothing  there  to  see, 
and  "that  a  man  could  not  get  In  th«e  and 
examhie."  When  asked  if  the  plaintiff  could 
have  seen  It,  he  said:  "If  he  looked  through 
the  circle  he  could."  Redman  further  testi- 
fied that  Mr.  McOInnis  came  from  Tuscum- 
bla,  Ala.,  having  been  prerlonsly  notified 
fully  of  the  condition  of  this  machinery,  for 
the  purpose  of  Inspecting  it;  that  be  fmly 
stayed  about  20  or  80  mtnntes;  walked 
around  it,  and  directed  blm  to  tighten  np  the 
truck  rods  and  to  do  some  other  wholly  futile 
things;  and  that  when  he  (Bedman)  told  him 
of  the  trouble  with  llie  machinery,  and  that 
the  sitnation  had  ^ren  him  a  great  deal  of 
troid>le,  that  "the  machinery  was  down  so 
low  on  the  bearings  that  it  would  not  go 
down,  and  showed  him  title  ctmdltion,  his  re> 
sponse  was,  "Well,  Johnnie,  God  damn  It,  go 
ahead  anyhow."  Tbln  was  the  remaric- 
eble  conduct  on  the  part  of  the  appellant's 
agent;  this,  the  style  of  inspection;  this,  the 
utterly  willful  and  reckless  disregard  of  the 
duty  of  putting  tills  machinery  in  such  con- 
dition as  to  be  safe  as  regards  the  life  and 
limbs  of  employes.  Another  witness.  Smith, 
says  that  McGlnnIs  said  to  Mr.  Bedman, 
"John,  I  cannot  afford  to  stop  the  shorel 
now,"  and  that  Bedman  sidd,  "I  don't  think 
that  we  can  ran  It  any  longer;  It  has  got  to 
go  to  the  shop,"  and  that  Mr.  McGinnis  then 
said,  "I  canM:  afford  to  stop  It  at  this  time; 
Memphis  is  wanting  some  gravel."  And 
agalu  he  stated  that  McGinnis  said  to  Bed- 
man,  "Try  to  get  enough  ahead  to  fill  the 
orders,  and  then  he  would  take  it  In  the 
shop,  and  fix  it  up;"  but  before  he  did  so 
the  accident  occurred. 

Without  wasting  any  further  time  on  detail- 
ed statement  of  the  tesUmony  aa  to  the  negli- 


gence of  tlie  company.  It  Is  sufficient  to  say  that 
It  Is  overwhelmingly  shown  that  the  company 
was  n^ligent ;  not  only  negligent,  but  mani- 
festing the  utmost  unconcern  as  to  the  safe- 
ty of  the  employfis  charged  with  the  du^  of 
operating  this  miserable  machinery.  We 
have  quoted  thus  much  with  the  double  pur- 
pose of  showing  the  negligence  of  the  cwn- 
IMUiy,  and  also  of  showing  the  very  important 
fact  that  this  n^llgence  clearly  renders 
the  company  liable  on  common-law  principles, 
unless  the  plaintiff  can  be  shfiwn  to  have  had 
knowledge  of  the  rotten  condition  of  this 
Interior  wooden  work  within  tiie  circle,  and 
thus  be  shown  to  have  been  guilty  of  con- 
trlbntory  negligence  in  continuing  to  operate 
the  machinery  after  such  knowledge.  We 
think  a  clear  case  of  llablll^  Is  shown  at  I 
common  law,  and  we  do  not,  therefore,  deal  | 
with  any  asserted  liability  of  defenduit  com-  I 
pany  under  section  193  of  the  Constitution. 
The  only  defense,  therefore,  which  the  appel- 
lant could  possibly  make,  was  to  show,  and 
to  show  clearly,  that  the  plaintiff  had  knowl-  \ 
edge  of  the  rotten  condition  of  tlw  Interiw 
timbers  of  this  machinery,  sometimes  called  j 
by  witnesses  "truck  bolster,"  the  sinking  of 
which  Is  shown  to  be  the  proximate  cause 
of  the  ItUnry.   We  have  given  this  record 
careful  and  palnstaken  examination  on  this 
point,  with  the  result  that  we  are  unable  to 
say  that  the  verdict  of  the  Jury,  which 
found  tiiat  he  did  not  know.  Is  manifestly  and 
plainly  wrong.  It  was  a  questlm  of  fact  for 
the  Jury  to  settle,  and  we  think  that,  aftw 
the  evidmce  is  carefully  considered,  it  must 
tw  held  to  be  sndi,  on  this  point,  sb  that  the 
verdict  of  the  Jury  may  fiilrly  be  supported. 
We  certainly  cannot  say  that  it  Is  raantfestly 
wrong— the  result  of  prejudice,  passion,  or 
cormptioiL  As  already  shown,  the  witness 
Bedman,  an  employe  of  the  appellant  itself, 
stated  that  the  plaintiff  could  not  have  known 
the  condition  of  this  inside  wood,  unless 
he  could  have  seen  tturougb  the  circle,  and 
that  be  himself  did  not  know  It  until  after 
the  machinery  was  sent  to  the  shop  and  taken 
to  pieces,  so  that  the  Interlmr  could  then  be 
examined.    The  appellee  himself  testified 
that  he  knew  nothing  about  how  the  sinking 
down  of  the  machinery  occurred — ^"how  the 
circle  came  to  be  lower."  And  he  fnitber 
expressly  testified  that  be  knew  nothing  of 
the  rotten  condltlim  of  the  timber  under 
the  platform  on  which  he  stood.  It  may  very 
well  be  that  appellee  ki»w  that  the  circle, 
bound  with  Ircm  bands  was  without  snfflcloit 
guards,  and  that  he  may  have  observed,  gen- 
erally, the  ccmditlwi  of  tbe  machinery  on 
tbe  outside  open  and  visible  to  tbe  naked 
eye ;  but  these  things  were  not  the  proximate 
cause  of  the  injury,  and  it  is  fully  showu. 
In  this  testimtmy,  that  be  could  not  by  any 
possibility  have  known  of  the  utterly  rotten 
condition  of  the  Interior  timber  of  this  circle. 
No  amount  ot  ingenul^  can  obscure  the  plain 
fact  that  his  injury  was  attributable  alone 
to  the  rotten  condition  ct  tbe  Intolor  wood 
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of  tbia  circle,  or  track  bolster,  or  wooden 
beam.  It  was  well  said  by  the  United  States 
Supreme  Court,  throogh  Mr.  Justice  Harlan, 
one  of  tbe  greatest  justices  that  ever  occupied 
a  seat  upon  that  exalted  tribunal,  In  Hoogh 
T.  B.  B.  Company.  100  U.  S.  217.  26  L.  Ed. 
612,  that  tbe  "nesUgence  of  tbe  master,  In 
respect  to  supplying  physical  means  and 
agenda  for  the  conduct  of  bis  business,  Is 
not  one  which  the  servant,  In  legal  contem- 
plation, la  presumed  to  risk,  "for  tbe  obvious 
reason  that  the  servant  who  Is  to  use  the 
instrumentalities  provided  by  tbe  master 
has  ordinarily  no  connection  with  their  pur- 
chase  In  the  first  Instance,  or  with  their 
preservation  or  maintenance  in  suitable  con- 
dition after  tbey  have  been  supplied  by  the 
master."  In  Porter  v.  Railroad  Co.,  71  Mo. 
66,  36  Am.  Rep.  454.  it  is  held:  "It  is  not 
incumbent  upon  tbe  servant  to  search  for 
latent  defects  In  machinery  or  Implements 
famished  Mm  by  bis  employer;  but  he  has, 
without  any  Inv^igatlon,  the  right  to  as- 
some  that  they  are  safe  and  sufficient  for  the 
purpose."  We  think  this  is  sound  common, 
sense,  and  sound  law  as  well. 

The  plaintiff.  Wiley,  shows  that,  when  Mc- 
Glnnls  and  Redman  and  Smith  "walked 
aroxmd"  tbe  shovel,  he  did  not  stay  with 
them  all  the  time  wblle  they  were  examining 
tbe  macblnery,  and  knew  nothing  about  Mr. 
McGInnls*  orders  as  to  repairing  It  He  i^ays 
again  positively  that  he  did  not  know  the 
condition  of  the  machinery  when  be  went  to 
work  there,  hut  that,  later  on,  he  found 
out  the  condition  of  part  of  it,  meaning,  of 
course,  the  part  he  could  see  and  observe. 
He  farther  shows  that  he  and  Redman  never 
bad  any  talk  "when  the  roadmaster  came  or 
after  he  came,  pbont  the  condition  of  the 
machinery ;  that  that  was  no  part  of  his  busi- 
ness." Further  he  soys,  and  this  Is  very 
Important,  that  he  only  walked  around  the 
Bbovti  once;  that  be  walked  around  It  to 
find  ont  what  McGlnnls  and  Redman  were 
talking  abont,  and  that  Redman  was  showing 
falm  the  tank  trucks  under  the  tank;  that 
HcQlQiils  did  not  Instruct  blm  to  do  any- 
thing, and  that  tbe  only  Instructions  be  got 
were  from  Redman,  and  tbey  were  simply  to 
"get  some  wrenches  and  tighten  up  the  bolts." 
He  further  says  that  he  knew  nothing  about 
tbe  wasber  being  worn  down,  and  never  saw 
it  nntll  after  be  was  hurt  The  fact  was 
It  was  an  Improper  one,  did  not  fit,  and  was 
never  osed.  He  further  says  be  never  heard 
afiythlng  about  sending  tbe  machinery  to 
tbe  diop,  and  that  the  failure  to  tighten  tbe 
bolts  had  nothing  to  do  with  tbe  accident 
When  It  Is  remembered  that  we  must  take 
the  whole  testimony  together,  and  that  ac- 
cording to  the  testimony  of  Redman,  the  ap- 
IK'llant'B  employ^,  be  himself  did  not  know 
tbe  totteii  ctfndltlon  of  tbe  timber  until  after 
tbe  macblnery  bad  been  taken  to  tbe  shop, 
and  that  the  plaintiff  himself  could  not  have 
known  It  nnleas  he  "could  have  seen  through 
the  drclei" — that  Is  tbrough  tbe  wood — and 
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that  the  plaintifrs  testimony  shows  that  be 
knew  nothing  as  to  the  interior  condition 
of  these  timbers,  It  cannot  be  said  that  the 
jury  did  not  bare  evidence  enough  to  find 
tbat  tbe  plaintiff  did  not  know  of  the  rotten 
condition  of  tbe  interior  timbers  within  this 
circle,  unobservable  to  anybody  on  the  out- 
side. Tbe  crumbling  and  rottening  and  the 
gradual  sinking  was  a  continuous  process, 
proceeding  In  a  very  slow  and  gradual  way 
and  on  the  inside  of  the  circle.  It  was  » 
latent  defect  not  a  patent  defect 

We  are  therefore  clearly  of  the  opinion  that 
the  verdict  rests  upon  evidence  amply  suffi- 
cient to  support  It  on  the  common-law  cause 
of  action.  The  negligence  of  corporations  in 
respect  to  machinery,  ways,  and  appliances, 
their  refusal  to  use  tbe  improved  appliances 
science  Is  constantly  affording  them,  although 
directed  so  to  do  by  Congress  itself,  has 
come  to  be  known  of  all  men  and  Is  an  evil — 
a  great  and  pernicious  evil — tbat  tbe  courts 
of  tbe  country,  so  far  as  tbeir  l^lttmate 
power  Is  concerned,  should  stamp  out.  There 
must  be  some  regard  for  the  sacrednees  of 
buman  life,  there  must  be  more  concern 
about  the  ^acredness  of  human  limbs,  even 
If  the  lives  and  limbs  be  those  of  tbe  em- 
ployes of  these  great  corporations.  The 
"God  damn  It,  Johnnie,  go  ahead  anyhow" 
stj-le  of  attention  to  the  nondelegable  duty 
of  the  master  to  supply  to  employes  safe 
macblnery  and  appliances  can  meet  at  the 
bands  of  this  court  nothing  short  of  tbe  stern- 
est condemnation. 

Let  the  judgment  be  affirmed. 


MOBILD,  J.  ft  K.  O.  B.  CO.  v.  KAHPER. 

(Supreme  Court  of  Mississippi.  July  6,  1906.) 

1.  RAIUtOADS— CONVETAROE    TO  R0AI^t<30N- 
DITIONS— RAILBOAD  PuBPOSJES. 

Where  a  deed  conveyed  land  as  a  donation 
to  a  railroad  company  ^for  railroad  purposes 
only,"  the  grantor  coiud  not  obtain  &  cancella- 
tion of  the  conv^ance  on  the  ground  that  it 
was  understood  that  defendant  would  use  the 
land  in  connection  with  a  main  line  through 
the  town  where  tbe  land  was  situated,  but  that 
it  had  only  built  a  branch. 

2.  Same— ABANDONifSNT  of  Laiid. 

Where  land  was  conveyed  to  a  railroad 
company  for  railroad  purposes  only,  and  there- 
after the  road  abandoned  some  of  tbe  land,  the 
grantor  was  entitled  to  recover  tbat  gait  of 
the  land  abandoned. 

[&d.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  K  2ia-£l9.} 

Appeal  from  Chancery  Court,  Perr7  Coun- 
ty; T.  A.  Wood,  Chancellor. 

Suit  by  John  Kamper  against  the  Mobile, 
Jackson  ft  Kansas  City  Railroad  Company. 
From  a  decree  overruling  a  demurrer  to  the 
bill,  defendant  appeals.  Affirmed,  and  re- 
manded for  proceedings  In  accordance  with 
tbe  opinion. 

Kamper  filed  bis  bill  in  the  chancery  court 
to  cancel  a  conveyance  made  by  him  to  the 
appellant  railroad  company  of  certain  re»l 
estate  In  Hattlesburg,  conveyed  to  nppel- 
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lant  as  a  donation  by  a  goteral  warranty 
deed.  The  following  clause  appears  In  tbe 
deed,  to  wit:  "It  Is  distinctly  understood 
that  tbe  abore-mentloned  lota  and  rights  of 
way  are  donated  for  railroad  purposes  only." 
Tbe  bill  alleges  that  at  the  time  this  deed 
was  made  It  was  understood  that  the  appel- 
lant would  build  Its  line  from  Mobile,  Ala., 
to  Jackson,  Miss.,  "through"  Hattiesburg,  but 
that  subsequently  this  route  had  been  aban- 
doned, aud  a  branch  only  of  said  road  built 
"to"  Hattiesburg.  It  alleged  that  appellee 
was  Interested  In  the  development  of  the  ter- 
ritory through  which  the  road  would  pass, 
and  fhat  he  made  the  donation  to  appel- 
lant in  aid  of  the  road  as  originally  projected. 
It  also  charges  the  abandonment  by  tbe  ap- 
pellant of  certain  parts  of  the  proper^  do- 
nated. The  railroad  company  demurred  to 
tbe  bill,  tbe  dounrrer  waa  orerrated,  and  tbe 
railroad  company  appeala. 

May  &  Flowers,  for  appellant  W.  H. 
Hardy  and  Brame  ft  Brame,  for  appellee. 

HATES,  J.  Tbe  bill  filed  In  this  case 
sbowB  tbat  Kamper  is  Btlll  in  possession 
of  tbe  property.  It  is  only  necessary  fOr  us 
to  Bay  tbat  we  think  the  action  of  the  low- 
er court  in  ovemillng  tbe  demurrer  was 
proper ;  but,  this  appeal  being  prosecuted  for 
the  purpose  of  settling  the  principles  of  the 
case,  we  deem  it  necessary  to  say  that  com- 
plainant will  not  be  allowed  to  show  that 
the  donation  of  the  land  for  "railroad  pur- 
poses only"  was  meant  for  the  purpose  of  be- 
ing used  only  for  tbe  road  to  be  built  from 
Mobile,  Ala.,  tbnnigh  Hattiesburg,  to  J8<^- 
son.  Miss.  But  the  land  will  be  deemed 
to  have  been  used  for  tbe  purpose  of  Its 
donation  when  it  is  shown  that  It  Is  used  for 
any  railroad  purpose  by  the  defendant  com- 
pany, appellant.  The  demurrer  to  the  bill 
admits  all  the  facts,  and  thereby  admits  that 
appellant  baa  abandoned  a  part  of  tbe  land 
conveyed  by  appellee  and  Ita  use  for  rail- 
road pnitH>ses.  It  only  remains  for  us  to 
say  that  the  appellee  should  be  allowed  to 
recover  snob  part  of  the  land  conveyed  as  Is 
shown  to  have  been  abandoned  by  appel- 
lant and  that  he  shonld  be  denied  relief  as 
to  such  parts  of  the  land  conveyed  as  la 
shown,  that  appellant  Is  using  fbr  railroad 
purposes. 

Let  the  decree  be  affirmed,  and  the  cause 
remanded  to  he  proceeded  with  In-  accordance 
with  this  opinion,  and  80  days  allowed  de- 
fendant to  answer  after  mandate  filed. 


CHANCELLOR  v.  LAW  ft  EDMONDS. 

<Sapreine  Court  of  Alabama.  Hay  80,  1906.) 

I.A71DT.ORO  AND  TEITANT— LaNDLOBD'B  LIBH — 

Estoppel  to  Claim. 

Claimant  went  to  plaintilFa,  and  represent- 
ed to  them  that  defendant  was  his  tenant,  and 
was  to  have  the  land  on  which  the  attached 
cotton  was  raised  free  of  rent  for  tbe  year,  and 
that  he  bad  no  claim  to  the  crop  grown  on  the 


land.  By  this  means  he  procnred  plaintiff  to 
make  aavancea.  to  defendant,  and  to  secure 
the  same  plaintiffs  took  a  mortgage  on  the  prop- 
erty attached.  Held,  tbat  daiinant  was  there- 
by estopped  from  setting  up  any  claim  as  land- 
lord to  toe  crop  grown  on  the  land  by  defend- 
ant for  rent  or  advances. 

Appeal  from  Glrcnlt  Ooort,  Qeneva  Gonn- 
ty;  H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  Law  ft  Edmonds  against  Tom 
Daniel,  In  which  Abe  Chancellor  filed  claim 
to  certain  attadied  property.  From  a  Judg- 
ment In  favor  of  plalntlfla,  defendant  ap- 
peals. Affirmed. 

This  ia  an  action  of  attachment  begun  by 
Law  ft  Edmonds,  as  fndividnala  and  part- 
ners, against  Tom  Daniel,  wblch  waa  ex- 
ecuted by  levying  the  aome  upon  a  lot  of 
seed  cotton,  a  lot  of  cotton  seed,  fodder,  com, 
oata,  and  three  head  of  bogs.  Appellant 
filed  hla  claim  to  said  property  as  landlord  of 
Daniel.  The  other  facts  aufficlwtly  appear 
in  the  opinion.  Tbe  court  gave  tbe  following 
written  charge  at  tbe  plainttfTa  request:  'If 
tbe  jury  believe  from  the  evidence  In  this 
case  that  Abe  Chancellor  went  to  Law  ft 
Edmonds,  and  represented  to  them  that 
Daniel  was  to  have  his  land  rent  free  for 
the  year  1902,  and  that  be  (Chancellor)  had 
no  claim  to  said  crop,  and  by  that  means  pro- 
cnred Law  &  Edmonds  to  make  advances  for 
the  year  1902  to  Daniel,  taking  a  mortgage 
on  Daniel  to  secure  said  advancee,  then  you 
must  find  for  the  plaintlCf." 

W.  O.  Mulk^,  for  appellant 

DOWDELL,  J.  This  Is  a  statutory  claim 
suit  for  trial  of  right  of  property.  Issue  was 
regularly  made  up  under  the  direction  of  the 
court.  There  is  only  one  insistence  of  er- 
ror, and  that  was  the  giving  of  the  written 
charge  requested  by  the  plaiutiOFa. 

There  was  evidence  tending  to  show  that 
the  claimant,  Chancellor,  went  to  the  plaln- 
tlfTs,  Law  &  Edmonds,  and  represented  to 
them  that  one  Daniel,  who  was  Chancellor's 
tenant,  waa  to  have  the  land  on  which  the 
cotton  In  question  was  raised  free  of  rent 
for  tbe  year,  and  that  he  (Chancellor)  had  no 
claim  to  said  crop,  and  by  that  means  he 
proenred  tbe  plaintiffs.  Law  &  Edmonds,  to 
make  advances  to  Daniel  for  tbe  current 
year,  and  Law  &  Edmonds,  to  secure  the 
advances  so  made  by  them  to  the  said  Daniel, 
took  a  mortgage  from  him  on  the  property  In 
question.  If  this  evidence  was  true,  then 
Chancellor  would  be  estopped  from  setting 
up  any  claim  as  landlord  to  the  crops  grown 
on  the  land  by  Daniel  for  rent  or  advances. 
The  charge  requested  hyx>otheslzed  the  above 
facts  which  tbe  evidence  tended  to  prove, 
and  consqnentiy  in  tbe  giving  of  the  charge 
tbe  court  committed  no  error,  tf  the  charge 
possessed  any  misleading  tendency  by  reason 
of  other  evidence  In  the  case,  it  was  the  right 
and  duty  of  tbe  claimant  to  meet  and  coun- 
teract the  same  by  reaueatlng  an  explanatory 
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charge.  It  was  not  denied  that  Law  &  Ed- 
moDds  made  the  advances  to  Daniel  as  testi- 
fied to  by  the  plaintiffs.  It  is  true  that  both 
Chancellor  and  Daniel  testified  that  Law 
told  Daniel  in  May  that  he  would  not  make 
him  any  more  advances,  but  this  was  no  de- 
nial of  the  fact  that  the  plaintiffs  did  con- 
tinue to  make  advances.  We  find  no  error  in 
the  record,  and  the  jadgment  appealed  from 
wtU  be  affirmed. 
Affirmed. 

WEAKLEY,  C.  J.,  and  HARALSON  and 
DBNSON,  JJ.,  coocnr. 


UNIVEBSALTST  CONVENTION  OV  ALA- 
BAllA  v.  MAT. 

(Sopmne  Court  of  Alabama.  May  81«  1906.) 

Chabitibs—Ct  Pbes  Doctbinb. 

The  doctrine  of  cy  prea,  recognised  and  ad- 
ministered by  the  Engrliah  Court  of  Chancery 
with  reference  to  truata,  being  based  on  the 
menwative  power  of  the  king.  £>  not  recognised 
ui  Audmnia. 

[Ed.  Notei^ — ^For  eases  la  _poln^  see  vol.  9, 
Gait.  DIff.  Oarrlera,  |  91-W.j 

Appeal  from  Chancery  Conr^  Honstou 
Countr;  W.  B.  Parks,  Ohancellor. 

"To  be  officially  reported." 

Bill  l9  the  UnlTersallst  ConTention  of  Ala- 
bama against  Willie  May.  From  a  decree 
dlsmlsedns  the  bill,  plalntlCf  appeals.  Af- 
firmed. 

The  case  made  by  the  bill  Is  that  the  ap- 
pellant is  a  corporation  organized  under 
tlie  laws  of  Alabama  and  engaged  In  the 
work  of  propagating  a  religious  doctrine 
known  as  IJulTersallsm,  and  In  the  building 
and  organizing  of  churches  within  said 
state  for  the  purpose  of  furthering  said 
work  and  enabling  tbem  to  carry  on  the 
same  in  a  more  efficient  manner;  that  all  of 
such  chnrebee  are  the  property  of  tbe  state 
organization;  that  in  January,  1897,  Green 
conveyed  to  Qranger  and  Price,  as  trustees 
of  the  Universalist  Church  of  the  town  of 
Dothan,  a  certain  lot,  which  was  soid  upon 
order  of  this  court  at  public  outcry,  and  the 
Bum  of  ¥750  was  realized  from  said  sale, 
tbe  same  being  net  after  payment  of  costs 
and  expenses,  and  that  the  same  is  now  in 
the  hands  of  the  register  of  this  court;  that 
said  trust  estate  has  failed  of  execution  be- 
cause there  Is  not  now  and  never  has  been 
a  UniverBallst  Church  oi^anized  In  Dothan, 
and  the  said  estate  is  entirely  wanting  In  a 
cestui  que  trust,  and  that  there  Is  but  one 
UnlTersalist  Church  organization  in  Ala- 
bama, this  plainuu,  and  as  sucb  all  church 
property  becomes  tbe  property  of  and  belongs 
to  the  state  organization;  that  it  was  con- 
t^plated  by  tbe  grantors  In  said  tmst  deed 
at  the  time  of  Its  execution  that  tne  bene- 
ficiary, the  church  at  Dothan.  should  become 
a  part  of  the  UnlTersalist  General  Conven- 
tion, or  the  complainant-  In  tliis  case,  which 
ia  one  of  Its  siibdlvlBions,  and  that  com- 


plainant should  become  the  owner  and  con- 
trol the  property  so  conveyed  for  the  es- 
tablishment of  such  a  church  at  Dothan, 
but  that  after  diligent  effort  to  organize  and 
establish  a  church  of  this  faith  and  order 
at  Dothan  they  have  failed;  that  unless  the 
chancery  court  grants  relief  in  this  behalf, 
the  trust  estate  will  continue  dormant  and 
unused,  and  the  purposes  for  which  tbe 
same  was  created  will  fall;  that  after  mak- 
ing the  conveyance  above  set  out  the  said 
Grange  and  Price  died,  and  that  no  trustee 
was  appointed  or  elected  in  their  place  until 
the  appointment  of  the  respondent  herein  as 
trustee  by  the  register  of  this  court;  and  that 
said  respondoit  is  tbe  sole  trustee  of  sai^t 
trust  estate.  Tbe  bill  contained  an  offer 
to  make  bond  for  tbe  fund  above  referred  ta 
in  double  Its  amount,  to  be  approved  by  the 
register  of  this  court  and  payable  to  this 
respondent,  and  conditioned  upon  the  return 
of  tbe  said  fund  whenever  a  Tlnlversalist 
Church  is  organized  in  Dothan,  Ala.  The 
prayer  of  the  bill  was  that  complainant  be 
entitled  to  have  the  use  and  custody  of  tbe 
fund  in.  the  hands  of  tbe  register  of  this 
court,  and  that  the  said  trust  estate  has 
failed.  In  that  there  is  no  beneficiary  there- 
tor,  and  that  the  property  conveyed  to  said 
trustee,  or  the  proceeds  thereof,  be  delivered 
to  orators,  to  be  used  as  to  them  may  seem 
right  and  proper.  There  were  demurrers  and 
motions  to  dismiss  for  want  of  equity.  From 
this  decree,  this  appeal  is  prosecuted.  There 
was  also  motion  to  dismiss  the  appeal  in 
this  cause,  which  was  overruled. 

R.  D.  Crawford,  for  appellant.  Bany  A 
Faimet,  tor  appellee. 

DOWDELI^  J.  The  complainant  by  Its 
bill  Invoked  an  application  of  the  doctrine 
of  cy  pres  In  tbe  application  of  a  trust. 
Upon  this  theory,  and  this  alone,  1b  the  bill 
filed.  The  bill  was  demurred  to  the  re- 
spondent, aaslgnli^  a  number  of  gronnds, 
wbldi  demurrer  was  enstalned  by  the  chan- 
cellor, and  from  his  decree  the  present  ap- 
peal U  prosecuted. 

Apart  from  any  consideration  of  insuffi- 
ciency in  the  averments  of  the  bill,  as  point- 
ed out  by  the  demurrer.  It  la  oiougta  to 
say  that  the  theory  upon  which  tbe  blh 
is  filed  finds  no  support  In  tiie  former  ad- 
judications on  the  subject  by  this  court 
The  doctrine  of  cy  prM,  as  recognized  and 
admlnifltered  by  the  BngllBb  Court  of  Chan- 
cery, was  based  upon  prerogative  power  of 
the  king,  and  the  principle,  therefore,  is  by 
us,  under  our  Institutions,  without  recogni- 
tion. Carter  t.  Balfour's  Adm*r,  10  Ala. 
814;  Williams  r.  Pearson.  88  Ala.  209; 
Johnson  T.  Holifield,  79  Ala.  423,  58  Am. 
Rep.  586.  There  waB  no  error  In  sustain- 
ing the  demurrer  to  the  bill,  and  the  decree 
of  the  chancellor  will  be  affirmed. 

Affirmed. 

WEAKLEY.  C.  J.,  and  HARAL&ON  and 
DENSON,  JJ.,  concur. 
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MERCHANTS*  NAT.  BANE  T.  BALES. 
(Bnpreme  Court  of  Alabama.  May  81.  1906.) 

1.  DxnNUE  —  TiTUt  —  TSANSFEB  —  BlQHTS  OF 
OWHBB. 

Where  Q.'b  a^ent  obtained  ponesaion  of 
certain  apples  sued  for  without  the  consent  of 
the  owner  or  an;  one  antborized  to  bind  him, 
the  owner  was  entitled  to  reclaim  the  apples 
and  recover  the  same  in  detinue  wherever  found. 

[Ed.  Note. — For  csBea  in  point,  see  vol.  16> 
Cent.  Dig.  Detinue,  §§  4^-12.] 

2.  Cabribbs  —  Bill  of  LaDina— TBAnsTBS— 

FfiAUD. 

Where  a  bill  of  lading  for  a  car  load  of 
apples  was  obtained  from  a  carrier  by  a  person 
having  no  right  to  the  apples,  the  transfer  of 
such  bill  of  lading  to  a  bank  was  ineffective  to 
pass  title  as  against  the  true  owner, 
8.  DBTiNUB—DirBNTiow  — Damages— Pabti- 
noNABU  Pbofbbtt. 

Damages  for  detention  In  an  action  of 
detinue  may  cover  loss  by  deterioration  in  the 
value  of  perishable  property  sued  for  while 
wrongfully  detained  from  the  owner. 

[Ed.  Note< — For  cases  In  point,  we  vol.  16, 
GenL  Dig.  Detlnae.  S  38.] 

4.  Saue— Glaiub  bt  Tuibd  Pbbsonb. 

Where  a  claimant  voluntarily  made  him- 
self a  party  defendant  in  an  action  of  detinue, 
as  authorized  by  Code  1886,  I  2C34,  he  thereby 
subjected  himself  to  the  same  judgment  for  the 
recovery  of  the  property  and  damages  for  its 
detention  that  would  have  been  rendered  against 
the  original  defendant. 

Appeal  from  Cttj  Oourt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Detlnne  by  H.  B.  Bales  against  the  Lonls- 
Tille  ft  NaehTllle  Killnwd  Company,  in  wbich 
the  Merchants'  National  Bank  of  Lawrence, 
Kan.,  Intervened.  From  a  Judgment  for 
plaintiff.  Intervener  appeals.  Affirmed. 

Tills  Is  an  action  of  deUnae  began  by  ap- 
pellee against  the  Lonlsrllle  A  Nashville  Rail- 
road Company  to  recover  a  car  load  of  ap- 
ples. In  barrels  and  damages  for  tbelr  use  and 
detention.  The  Louisville  ft  Nashville  Rail- 
road Company  filed  a  sworn  statement  tbat 
they  held  the  apples  only  as  a  common  car- 
rier of  freight;  that  they  had  no  right  or 
title  In  the  same,  except  fw  their  freight 
charges;  and  that  they  were  advised  that  the 
Merchants'  National  Bank  of  Lawrence,  Kan., 
claimed  to  own  the  said  apples.  Notice  was 
Issued  to  said  bank,  and  throng  Its  attor- 
neys It  came  In  and  defended  the  suit  The 
evidence  tended  to  show :  That  appellee  had 
a  car  of  apples  barreled  at  WythevUle,  Va., 
and  that  one  Goodrich,  representing  himself 
to  be  an  agent  of  one  Greenlees  for  the  pur- 
chase of  apples  for  market,  offered  to  purchase 
said  carload  of  apples  from  appellee.  That 
appellee  made  him  a  price  of  f  1.90  per  barrel 
cash  f .  a  b.  can  at  Wythevllle,  Va.  Goodrich 
Bald  he  would  inspe<A  the  apples,  but  did 
not  think  tiiat  he  oould  pay  tbat  much  for 
them.  That  on  the  Saturday  following  Good- 
rich and  bookkeeper  of  appellee  went  to 
WythevUle  for  the  purpose  of  Inspecting  the 
apples.  That  the  bookkeeper  had  no  authority 
to  sell  the  apples,  and  was  Instructed  not  to  let 
Goodildi  have  them  until  cash  was  paid  fi>r 


them.  That  on  ttie  Monday  following  tiie 
said  Saturday  appellee  asked  Goodrldi  if  he 
had  Inspected  the  apples  and  whether  be 
would  take  tJiem,  when  Goodrldi  replied  that 
be  had  procured  bill  of  lading  for  same  from 
the  railroad  «id  that  the  car  of  apples  had 
gone  to  Montgomery  and  the  bill  of  ladli^ 
bad  been  sent  to  Greenlees  In  It 
fnrther  aiveared  from  the  tesUmony  that 
the  booUte^r  had  not  sold  or  authorised 
said  Goodrldi  to  take  the  apples,  nor  au- 
thorised the  railroad  to  Issue  bill  of  lading  to 
the  same.  It  fnrttier  appeared  that  Goodridi 
left  at  once  and  tbat  the  bill  of  lading  sent 
to  GreoUees  became  the  property  of  appel- 
lant through  a  proper  transfer.  Thwe  was 
some  controversy  as  to  whether  or  not  ap- 
pellee was  Indited  to  Greenlees  on  aooount 
of  damages  alleged  to  have  arisen  on  defects 
in  a  car  load  of  apples  heretofore  shipped 
to  some  point  In  Texas.  It  was  further 
shown  that,  soon  after  the  apples  arrived  hi 
Montgomery,  a  demand  was  made  on  the 
LoulBTlUe  ft  Nashville  Ballroad  Company  tqr 
appellee  for  the  car  load  of  apples,  and  the 
road  rolled  that  they  would  deliver  the  same 
to  the  consignee,  Greenlees,  when  properly 
Identified  or  on  surrender  of  the  original  bill 
of  lading.  It  was  fnrther  shown  that  the 
apples,  on  the  day  they  arrived  In  Montgom- 
ery, were  worth  $2.25  per  barrel,  or  $3(30, 
and  on  the  day  when  they  were  released  to 
appellee,  on  making  of  a  r^levy  bond,  1^ 
virtue  of  deterioration  and  depreciation  In 
value,  they  yrere  worth  only  76  cents  per  bar- 
rel, or  fl20.  It  was  fnrther  ahotm  that  the 
suit  was  filed  and  served  Octoba  28.  1003, 
and  the  applra  were  seized  and  held  1^  the 
sheriff  until  October  81,  1903,  when  they 
were  delivered  to  appellee  upon  his  execut- 
ing replevy  bond.  That  on  November  12th 
the  railroad  company  si^gested  that  ap- 
pellant and  Greenlees  were  claimants,  but  no 
order  was  made  requiring  them  to  come  In 
and  defend  until  April  4,  1904.  On  June  6, 
1904,  the  railroad  company  amended  Its  sug- 
gestion by  striking  out  the  name  of  Greenlees  as 
claimant  and  on  that  day  for  the  first  time 
the  appellant  appeared  In  the  case.  On  De- 
cember 6,  1901,  it  entered  Its  plea  of  aoa 
detlnet,  with  leave  to  prove  any  legal  defense^ 
The  cose  was  tried  by  the  court  without  a 
jury,  and  judgment  awarded  to  appellee  for 
the  car  of  apples  and  f241  damages  for  de- 
tention. Appellant  excepted  to  the  finding  of 
the  court  ttp<m  the  facts  and  to  the  Judgment 
rendered. 

Fred  S.  Ball,  for  appellant.  Stelnor, 
Crnm  ft  Well,  for  appellee. 

HARALSON,  J.  The  evidence  warrants 
the  conclusion  that  Greenleea^  agent  obtain- 
ed possession  of  the  car  load  of  aisles  sued 
for  without  the  consent  of  Boles,  the  owner, 
or  any  one  authorised  to  bind  htm;  t^at  the 
bill  of  lading  issued  in  GreoJees*  name  at 
Wythevllle,  Ya.,  was  also  procured  tortious- 
ly.  The  owncff,  therefore^  had  the  rlg^t  to 
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reclaim  the  property  wherever  found.  The 
transfer  of  the  bill  of  lading  to  the  defend- 
ant bank,  while  operating  as  a  symbolical 
dellreiy  of  Oreentees*  title  and  poasessioii, 
could  pass  no  higher  title  than  If  Greoi- 
lees  bad  delivered  the  property  In  any  oth- 
er way.  A  bin  of  lading,  or  even  a  nego- 
tiable warehouse  receipt  obtained  by  one  whose 
possession  of  the  property  Is  tortious,  cannot 
by  assignment,  even  to  an  innocent  purchaser 
divest  the  title  out  of  the  true  owner.  Moore 
V.  Randolph.  S2  Ala.  537;  Jasper  Trust  Go.  v. 
K.  C,  M.  A  B.  R.  R.  Co.,  99  Ala.  421,  14 
South.  546,  42  Am,  St  Rep.  75 ;  Commercial 
Bank  of  Selma  v.  Hart,  99  Ala.  130, 12  South. 
668,  19  li.  R.  A.  701,  42  Am.  St  Rep.  38. 

Damages  for  detention  in  an  action  of  de- 
tinue cover  the  loss  by  deterioration  In  the 
value  of  iwrishable  property  while  wrong- 
fully detained  from  the  owner.  Such  dam- 
ages are  the  direct  and  necessarily  proximate 
result  of  the  wrongful  detention.  Freer  v. 
Cowles.  44  Ala.  314;  Wortham  v.  Gurley,  75 
Ala.  356;  Heard  v.  Hicks,  101  Ala.  102,  13 
South.  256. 

A  claimant  who  voluntarily  comes  In  and 
makes  himself  party  defendant  under  section 
2634,  of  the  Code  of  1896,  subjects  himself 
to  the  same  judgment  aa  to  recovery  of  the 
property,  and  damages  for  the  detention,  as 
would  have  gone  against  the  original  defend- 
ant The  substituted  defendant  assumes  the 
defense  of  the  suit,  the  original  defendant  is 
discfaai^ed,  the  detention  of  the  property  by 
the  original  defendant  must  be.  treated  as 
held  for  and  on  behalf  of  the  new  defendant, 
and  Judgment  should  go  accordingly. 

The  findings  ftrtfl  itni»™«nt  of  the  court 
below  were  In  accord  with  the  foregoini: 
Tlews,  and  his  Judgment  Is  affirmed. 

WEAKIiET.  C.  J.,  and  DOWDBLL  and 
Z>SIMSON,  33^  concur. 


CENTRAL  OP  GEOROIA  RT.  00.  v. 
OARROLIib 

(Snprane  Court  of  Alabama.  Hay  81,  1006.) 

1.  Affkai^— RuuHOS  on  Aubndid  Ple&dinq 
— Rkvtbw. 

The  overmliiur  of  a  demurrer  to  a  com- 
plaint as  amended  is  not  reviewable,  where  the 
recoirtt  does  not  show  the  allepitioDB  of  the 
amendment, 

2l  Appeal  —  REcoan—Bii-T.  of  Exobptiohs  — 
Time  or  Signino — Extension  ov  Time — 

OnnEB—NECBSBITy  OF  iNCLtTDIKQ  in  REC- 
ORD. 

A  recital  In  a  bill  of  exceptions  signed  In 
vacation  that  an  order  was  made  in  term  time 
for  the  eigning  of  the  bill  in  vacation,  being  a 
iDPT-B  Htafr>Tnf>nt  by  the  preeidii^  judge  that  the 
making  of  such  an  order  was  a  fact,  canuot 
fiiinpiv  the  omlssioa  from  the  record  proper  of 
the  order. 

IKd.  N'ote. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Brror,  }  2404.] 
&  Save. 

A  bill  of  exceptions  signed  !d  vacation  can- 
not be  considered  on  appeal,  where  there  is  In 
the  record  proper  no  order  made  in  term  time 
tOT  the  signing  of  the  bill  in  vacation. 


Appeal  from  Circuit  Court,  Honston  Coim- 

ty;  H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  S.  C.  Carroll  against  the  Central- 
of  Georgia  Railway  Company.   From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

BBpr  ft  Farmer,  for  appellant  B.  D. 
Crawford,  for  appellee. 

DOWDBLti,  J.  The  complaint,  as  origin- 
ally filed,  contained  two  counts.  Demurrers 
were  Interposed  to  eadi  count  and  were  by 
the  court  sustained.  It  appears  from  the 
ju(Upnent  entry  that,  by  leave  of  the  conrt, 
after  ruling  on  demurrers,  the  complaint  was 
amended,  and  demurrers  were  re&led  to  the 
complaint  as  amended,  wUch  demurrers  were 
overruled.  It  does  not  appear  from  the  rec- 
ord In  what  the  amendment  to  the  complaint 
conalsted.  We  therefore  are  unable  to  re- 
view the  court's  action  In  overruling  the  de- 
murrers to  the  complaint  as  amended. 

Other  assignments  of  error  relate  to  ques- 
tions which  can  be  considered  on  appeal 
only  when  presented  by  a  proper  bill  of  ex- 
ceptions. The  bill  of  exceptions  in  this  case 
appears  to  have  been  signed  by  the  presiding 
Judge  on  the  31st  day  of  July,  1905.  This 
was  after  the  adjournment  of  the  court  The 
court  convened  on  Monday,  the  Ist  day  of 
May,  1905,  and  under  the  law  the  time  was 
fixed  at  four  weeks.  The  time,  therefore,  by 
operation  of  law  expired  on  the  28th  day  of 
May.  See  Gen.  Acts  1903,  p.  149.  It  does 
not  appear  from  the  record  proper  that  any 
order  was  made  by  the  court  In  term  time 
for  the  signing  of  the  bill  of  exceptions  in 
vacation.  It  Is  true  that  the  bill  of  excep- 
tions contains  a  recital  to  the  effect  that  an 
order  was  made  by  the  court  that  the  de- 
fendant be  allowed  30  days  In  which  to  pre- 
pare and  have  signed  his  bill  of  exceptions. 
But  under  former  rulings  of  this  court  we 
cannot  look  to  the  bill  of  exceptions  for  an 
order  of  the  court  which  should  otherwise 
appear  of  record  proper.  It  has,  time  and 
again,  been  held  by  this  court  that  the  bill 
of  exceptions  cannot  be  looked  to  or  con- 
sidered for  any  purpose  if  signed  In  vacation, 
when  not  done  in  pursuance  of  the  require- 
ments of  the  law.  The  recital  In  the  bill  of 
exceptions  that  an  order  was  made  by  the 
court  Is  nothing  more  nor  less  than  a  mere 
statement  by  the  presiding  Judge  that  such 
was  a  fact.  Such  an  order  Is  a  matter  of 
record,  and  cannot  be  supplied  by  the  state- 
ment of  the  presiding  Judge. 

The  bill  of  exceptions  In  this  case,  having 
been  signed  in  vacation,  cannot,  therefore,  Iw 
considered  by  as  for  any  purpose.  No  error 
appearing  of  record,  the  Judgment  will  be 
affirmed. 

Affirmed. 

WKAKLEY,  C.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 
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HITCHBLL  V.  STATE. 
(SuiiTeme  Oonrt  oi  Alabama.  June  14,  1906.) 

1.  EzcKFTioHB,  Bill  oi^Tnis  ros  Allow- 
•  a  ncr  —  extensioh  of  tlmb  —  powkb  of 

Court. 

Where  the  time  fixed  for  the  aettlemoit  of 
a  bill  of  exceptions  has  expired  witiiout  the 
entry  of  an  order  extending  the  time,  the  court 
cannot  by  order  grant  farther  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  §  60.] 

2.  Same— Recitals  in  Bill— Effiot. 

A  defendant,  convicted  on  November  11th, 
was  given  SO  days  in  which  to  tender  a  bill  of 
exceptions.  A  bill  of  exceptions,  signed  De- 
cember 13th,  recited  that  a  motion  In  arrest  of 
jndgment  was  overruled  and  that  the  court 
granted  defendant  30  days  from  November  13th, 
within  which  to  tender  his  bill  of  exceptions, 
and  that  on  November  ITtb  the  court  made  an 
order  extending  the  time  for  30  days  from  that 
date.  Held,  that  the  recitals  in  the  bill  of  the 
orders  did  not  supply  their  omisaiona  in  the 
record  prop»,  and  the  bill  could  not  be  con- 
sidered. 

Appeal  from  Circuit  Court,  Butlor  Oonnty ; 
J.  C.  Ricbardson,  Judge. 

"Not  offlciaMy  reported." 

Joe^  Mltcbeil  was  convicted  of  crime,  and 
Jie  appeals.  Affirmed. 

G.  A.  Creusbaw  and  Powell  &  Hamilton, 
for  appellant.  Massey  Wilson,  Atty.  Gen,, 
for  the  State. 

SIMPSON,  J.  It  appears  from  the  record 
proper  in  this  case  that  tbe  defendant  was 
conricted  on  November  11,  1905,  and  the 
defendant  was  allowed  30  days  from  that 
date  within  which  to  tender  and  have  signed 
a  bill  of  exceptions.  According  to  said  record 
the  next  order  extending  tbe  time  was  made 
on  December  IS,  1905,  by  which  tbe  time 
was  extended  to  January  20,  1006.  The  hill 
of  exceptions  was  signed  December  13,  1905, 
two  days  after  the  time  originally  granted 
had  expired,  and  tbe  some  day  on  which 
the  Judge  had  made  the  second  order.  It  is 
clear,  under  the  numerous  decisions  of  this 
court,  that  after  the  time  granted  had  ex- 
pired tbe  Judge  could  not  bring  new  life  Into 
the  order  by  granting  further  time. 

The  defendant,  however,  presents  his  bill 
of  exertions,  and  In  It  Is  set  oat  a  motion  in 
arrest  of  Judgment,  which  It  Is  stated  was 
orarruled  by  tbe  court,  and  It  goes  on  to 
state  that  the  court  granted  tibe  defendant 
RO  days  from  November  18,  1005,  within 
which  to  tender  and  have  signed  his  bill 
of  exceptions,  and  that  subsequently  tbe 
court  on  November  17,  1005,  made  another 
order  extending  the  time  for  SO  days  from 
that  date.  These  are  mere  recitals  in  the 
bill  of  exceptions  of  what  had  been  done, 
and  do  not  appear  on  the  record,  nor  by  any 
order  signed  by  tbe  Judge.  Tlie  bill  of  ex- 
reptlous  cannot  be  coiuddpred.  Central  of 
Qa.  By.  r.  Carroll  (AIu.)  41  South.  017;  Dautz- 
ler  r.  Swift  Crpck  Mill  Co..  128  Ala.  410,  SO 
8outh.  G74:  Brown  v.  State,  1R.t  Ala.  152, 
32  South.  250;  Zion  Lodge  v.  Folkes,  132  Ala. 
32  South.  485 ;  Thompson  t.  Habll,  135 


Ala.  249,  88  South.  60S ;  Petwman  t.  State, 
139  Ala.  131.  86  South.  767. 

There  being  no  error  apparent  on  the  rec- 
ord, the  Judgment  of  the  court  is  affirmed. 

WBAKLET,  a  J.,  and  TTSON  and  AND- 
ERSON, JJ.,  concur. 


HATS  V.  BOUCIIBrJiE. 
(Supreme  Court  of  Alabama.  May  81,  1906.) 

1.  BounoARiEs—EsTABUBBHBiCT— Equitable 

JUBISDICTIOIT. 

The  Jurisdiction  of  chancery  to  establish 
disputed  boundaries  Is  not  original  or  independ- 
ent, and  chancery  will  not  andertake  to  settle 
obscured  or  confused  boundaries,  unless  some 
equity  is  superinduced  by  tbe  act  of  the  par- 
ties or  of  those  through  whom  they  claim. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  S  139.] 

2.  Sams— Bill— Alleoationb—Sufficibnct. 

A  bill  to  establish  a  boundary,  ailing 
that  defendant,  being  the  owner  of  sections  20 
and  21,  conveyed  section  20  to  complainant  by 
a  deed  merely  describing  the  land  as  "all  of  sec- 
tion 20"  in  a  certain  township  and  range ;  that 
during  the  time  the  two  sections  belonged  to  de- 
fendant or  those  under  whom  she  claimed  title, 
the  boundary  line  between  the  sections  was  de- 
stroyed; that  such  destruction  was  caused  by 
the  negligence  of  defendant,  or  those  under 
whom  she  claimed;  that  the  boundary  was  ob- 
literated at  the  date  on  which  defendant  con- 
veyed the  land  to  complainant,  who  was  ig- 
norant thereof;  that  defendant  ronalned  the 
owner  of  section  21 ;  that  defendant  did  not  at 
the  date  of  the  sale  point  out  to  complainant  the 
boundary,  and  has  not  done  so,  though  request- 
ed ;  and  that  complainant  employed  tbe  coun^ 
surveyor  to  locate  the  boundary,  but  was  pro- 
hibited by  defendant  by  threats  of  violence — 
states  a  cause  of  action  within  the  Jurisdiction 
of  chancery  to  determine  the  boundary ;  the 
acts  of  defendant  amounting  to  a  fraud  on  com- 
plainant. 

Apiieal  from  Chancery  Court,  Greene  Coun- 
ty; Thomas  11.  Smith,  Chancellor. 

"To  be  officially  r^wrted." 

Suit  by  E.  F.  Bouchelle  against  Cornelia 
O.  Hays.  From  a  decree  overmlinx  a  demur- 
rer    the  bill,  defendant  amieals.  Affirmed. 

Bfnyfleld  &  Yemer,  for  appellant  Har- 
wood  &  McKlnU^,  for  appellee 

DOWDELU  J.  The  appeal  In  this  cafi&  is 
prosoented  from  the  decree  of  the  chancellor, 
overruling  the  defoUUmt^  deniurrw  to  the 
complainant's  bUL  The  purpose  of  the  hill 
Is  to  establish  the  boundary  of  the  land  In 
question.  whl<^  the  bill  alleges  has  been 
obliterated  and  become  confused.  In  an 
elaborate  note  by  Air.  Freeman  to  the  case  of 
Stuart's  Heirs  v.  Coalter,  reported  In  15  Am. 
Dec.  745,  where  many  cases  bearing  on  the 
subject  are  cited,  the  equitable  doctrine  In  re- 
gard to  the  confusion  of  boundaries  has  been 
ably  reviewed  and  in  a  most  exhaustlTe  man- 
ner, and  from  this  review  of  the  aathorities 
the  doctrine  may  be  well  stated  at  follows: 
The  Jurisdiction  of  chancery  to  establish  dis- 
puted boundaries  of  land  is  andoit  and  weli- 
defined;  but  It  Is  not  an  original  or  Indepcnd- 
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«it  JnrlfldlctlMi,  and  '^t  Is  aecortUngly  Bettled, 
SB  laid  down  in  tbe  principal  case,  that  a 
conrt  of  chanceiy  wUl  not  ondertake  to  settle 
obscured  or  oonfnaed  boimdarlea  of  land  un- 
less some  equity  1>  siqierlndnced  by  the  act 
of  tbe  parties  or  of  tboee  tluongh  whom  they 
claim."  See  autbortttea  cited  In  note  on  page 
746  of  the  above  case. 

According  to  the  arerments  of  the  Mil  In 
ae  case  at  bar,  the  respondent,  being  the 
owner  of  sections  20  and  21,  which  she  bad 
owned  and  be&a  In  possession  of  for  30  years, 
«oH  and  conveyed  section  20  to  the  complain- 
ant a  copy  of  which  deed  is  attached  as  an 
exhibit  to  tbe  bill.  By  this  deed,  in  the  de- 
scription of  the  land  conveyed,  no  boundaries 
are  given,  but  the  land  Is  merely  described 
as  being  "all  of  section  20"  In  a  certain  town- 
Alp  and  range  in  Greene  conaty,  Ala.  The 
UII  men  that  dnrlng  tbe  time  that  said  two 
sections  of  land  belonged  to  the  respondent, 
or  those  under  wbonl  she  derived  her  title, 
flw  coma*  and  boundary  line  between  said 
sections  were  lost,  obliterated,  and  destroyed; 
that  mcb  loss,  obliteration,  or  destruction  of 
uld  owners  and  boundaries  were  caused  and 
allowed  by  the  design,  act,  or  n^igence  of 
respondoit,  or  of  those  under  whom  she 
dahned  said  lands;  that  sa4d  comers  and 
Iwundariee  were  lost  and  obliterated  at  tbe 
date  on  which  respondent  sold  and  conv^ed 
raid  land  to  complainant,  but  that  the  com- 
plainant was  then  Ignorant  of  this  fact  The 
bill  further  avers  that  Uie  respondent  has 
t>e^  since  the  sale  by  her  ot  said  section  20 
to  ccnnplainant,  the  owner  of  said  section 
21,  and  is  still  the  owner  thereof ;  that  tbe 
nspondent-dld  not  at  the  date  of  said  sale 
point  out  to  complainant  the  corners  and 
bonodariee  of  said  land  sold  him,  and  has  not 
since  that  date  done  so,  although  complain- 
tDt  baa  requested  h»  so  to  do.  The  bill  fur- 
ther shows,  by  its  averments,  that  the  com- 
plainant onployed  the  county  surveyor  of 
Oreene  county  for  the  purpose  of  locating 
and  ascertaining  the  traundary  line  between 
Kction  20  and  21,  but  was  prohibited  by  the 
Tcqmndent,  through  tier  agents,  by  threats 
of  violence,  from  ascertaining  and  locating 
the  owners  and  boundary  line  between  said 
mtkms  20  and  21. 

It  was  undoubtedly  tbe  duty  of  the  respond- 
ent to  have  put  the  complainant  In  possession 
of  the  land,  which  she  bad  sold  and  conveyed 
to  him,  and  likewise  a  duty  to  have  pointed 
'Oat  the  boimdary  line  of  the  land  so  convey- 
hI.  w  at  least  to  have  permitted  her  grantee 
1?  a  proper  survey  of  tbe  land  so  conveyed 
to  ascertain  the  correct  boundary.  We  are 
•  tearly  of  the  opinion  that  If  the  allegations 
of  the  bin  are  true  as  to  tbe  acts  and  con- 
duct of  the  respondent,  wbeo  taken  In  con- 
nection with  the  averments  as  to  the  oblitera- 
tion nod  confusion  of  the  bouodary  line,  then 
tbe  equity  of  the  bill  under  tbe  authorities 
Is  pot  beyond  all  question,  and  the  case  la  one 
that  calls  for  the  interposition  of  a  court 
of  fhsncery.  Tlie  nets  and  conduct  of  the 
respondent  charged  In  the  bill,  In  equity 


amount  to  a  fraud  upon  the  rl^ts  ot  the 
ounplalnant  and  la  sacb  an  equity,  BOf>^n- 
dnced  by  the  act  <tf  tbe  party,  as  gives  the 
court  Jurisdiction  under  the  authorities  above 
referred  to.  We  think  the  doctrine  laid  down 
In  our  own  cases  of  Ashurst  v.  McKensle, 
92  Ala.  484,  9  Soatb.  282,  and  Onlce  v.  Barr, 
lao  Ala.  S70,  SO  South.  66S,  are  authorltitt 
hi  suppwt  of  the  complainant's  bill.  Our 
conclusion  Is  that  tiie  diancellor  pnqierly 
overruled  the  demurrer,  and  his  decree  vrlll 
be  here  affirmed. 
Affirmed, 

WDAKXSir,  a  J.,  and  HASAIAON  and 
DEN80M,  JJ.,  concur. 


BAY  V.  BTATEL 
Supreme  Oourt  of  Alabama.  June  S,  1906.) 

1.  UoinCIDB—ASBAnLT  WITH  lHTKZn>— PROOF 

or  InrsNT. 
.  Intent,  on  a  proaecation  under  Code  1890, 
i  4346,  for  assault  with  intent  to  murder,  may 
be  inferred  by  the  jury  from  the  character  of 
the  assaalt  the  use  of  a  deadly  weapon  and 
the  other  attoidant  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  IS  262,  263,  543-052.] 

2.  Sakr— iNSTBUOrion. 

A  charge,  on  a  prosecution -for  assault  with 
intent  to  murder,  that  If  defendant  shot  B.  with 
intent  to  kill  him,  and  such  shooting  was  done 
In  a  sadden  encounter  or  affray,  by  the  use  oil 
a  deadly  weapon  concealed  before  commencement 
of  the  fight,  and  6.  had  no  deadly  weapon 
drawn.i  and  defendant  was  tbe  assulant,  the 
jury  shoold  find  him  guilty  is  erroneous;  tbe 
fact  that  the  weapon  wag  concealed  tieii^  im- 
material, and  it  being  necessary  that  there  be 
an  intent,  not  merely  to  kill,  but  to  murder. 

3.  Same  —  Habicuss  Ebbob  —  Adhission  or 
Res  Gesta. 

Though,  on  a  prosecatlon  for  assaalt  with 
intent  to  murder,  it  is  immaterial  that  defend- 
ant had  on  a  coat  and  that  witness  could  not 
see  his  pistol  till  be  pulled  it  yet,  it  being  part 
of  the  res  gestie,  the  admission  of  evidence  there- 
of is  not  revosible  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  8S  700,  710.J 

4.  CaiuiNAi,  Law  —  Eviobhcb  —  Oomvbbsa- 
Tions  Pbovkd  bt  State. 

A  conversation,  though  not  material  or 
relevant  having  been  proven  by  the  state,  de- 
fendant lias  the  right  to  bring  it  all  out  or  give 
his  version  of  it. 

[Ed.  Note. — For  cases  in  point  see  voL  14 
Cent.  Dig.  Criminal  Law,  |  862.] 

Haralson  and  Dowdell.  JJ.,  dissenting  In  part. 

Appeal  from  01^  Court  of  Mobile;  O.  3. 
Semmes,  Jndge. 
"To  be  ofBdally  r^rted.** 
Marlon  F.  Ray  appeafs  from  a  conviction. 

Reversed  and  remanded. 

The  defeodant  was  Indicted,  tried,  and 
convicted  for  assaulting  one  Blaiock  with 
a  pistx)!  with  the  Intent  to  murder  blra.  The 
evidence  tended  to  show  that  Clarence  Bla- 
lock  was  shot  by  defendant  about  November 
1,  1904;  that  there  were  three  pistol  wounds, 
one  near  the  knee,  one  in  tbe  shoulder,  and 
one  near  the  spiu^  In  ttie  btxkt  opposite  tbe 
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tenth  back  bone.  A  conversation  was  intro* 
dnced  by  the  state  between  witness  Blalock 
and  a  young  lady  at  the  depot  In  the  waiting 
room,  named  Claywell,  when  an  officer  Inter- 
fered and  said  something  to  witness;  that 
afterwards  an  altercation  arose  between  wit- 
ness and  the  officer,  and  a  difficulty  ensued, 
in  which  the  officer  struck  witness  and  the 
witness  struck  the  officer  two  or  three  times, 
when  the  officer  put  his  band  behind  bis 
back  and  witness  ran,  when  the  shots  were 
fired.  The  defendant  offered  to  prove  by 
Its  witness  Wllklns  the  conversation  between 
the  young  lady  and  the  prosecutor  Just  prior 
to  the  difficulty,  and  to  that  end  asked  a  num- 
ber of  questions  as  to  what  that  conversa- 
tion was,  to  which  the  court  sustained  objec- 
tions. The  defendant  endeavored  to  ofTer 
several  sections  of  the  Code  of  the  city  of 
Mobile  relative  to  the  duties  of  police  officers, 
objection  to  which  was  sustained.  The  de- 
faidant  excepted  to  the  following  part  of  the 
oral  charge  of  the  court:  "If  yon  find  that  a 
person  has  killed  another  by  the  use  of  un- 
lawful force  with  a  weapon  calculated  to  take 
life  In  such  a  manner  as  calculated  to  pro- 
duce death,  the  presnmptlon  would  arise  that 
the  killing  was  Intentional,  unless  the  evi- 
dence wblch  proves  the  killing,  or  some  other 
evidence  In  the  case,  n^atives  this  presump- 
tion." And:  "The  law  Is  that  where  a  kill- 
ing Is  effected  by  the  use  of  a  deadly  weapon, 
malice  would  be  Implied  from  the  use  of  such 
a  weapon,  unless  the  evidence  which  shows 
the  killing,  or  some  otb&e  evidence  iln  the 
case,  negatives  the  presnmptlon.  The  de- 
fendant requested  the  following  charge, 
wulch  was  refused:  Charge  A: '  "Before  a 
defradant  can  be  convicted  of  an  assault  with 
Intent  to  murder,  the  evidence  must  satisfy 
the  Jury  beyond  a  reasonable  donbt  that  lie 
intended  to  murder  the  person  assaulted. 
Proof  that  be  intended  to  kill  such  pereon  is 
not  sufficient"  At  ttie  request  of  the  state 
the  court  gave  the  following  written  charge: 
"If  the  Jury  believe  from  the  evidence  be- 
yond a  reasonable  donbt  that  the  defendant 
shot  Bl8lo(&  with  a  pistol,  with  Intent  to 
kill  him.  in  Mobile  cou^,  wltbln  three  years 
before  the  finding  of  this  indictment  and  ttiat 
such  shooting  was  done  in  a  sudden  encounter 
or  affray,  by  the  use  of  a  deadly  weapon 
which  was  concealed  before  the  commence- 
ment of  tbe  fight  and  that  Blalock  bad  no 
deadly  weapon  drawn,  and  that  the  defend- 
ant Ray  was  the  assailant  In  said  difflcnlfy, 
ibey  should  find  the  defendant  guilty  of 
assaumng  said  Blalock  with  tbe  Intent  to 
murder  him." 

Gregory  U  ft  H.  T.  Smith,  for  appellant 
Massey  Wilson,  Atty.  Gen.,  for  the  State. 

ANDERSON,  X  The  defendant  was  In- 
dicted and  tried  under  section  4346  of  tbe 
Code  of  1896,  which  provides:  "Any  peraon 
who  conuults  an  assault  upon  another,  with 
intent  to  murder,"  etc  And  In  order  to  con- 
vict the  defendant  it  Is  incumbent  upon  the 


state  to  prove  that  the  assault  mw  committed 
with  the  Intent  to  murder;  but  like  mali- 
cious intent  in  murder.  It  may  be  Inferred 
by  the  Jury  from  the  diaracter  of  tbe  assault, 
the  use  of  a  deadly  weapw,  and  the  other 
attendant  circumstances.  Walls  v.  State,  90 
Ala.  618,  8  South.  680  (where  the  case  of 
Smith  V.  State,  88  Ala.  23,  7  South.  103,  is 
explained  and  qnallied);  Ogletree  v.  State, 
28  Ala.  693}  Simpson  v.  State.  69  Ala.  1, 
31  Am.  Rep.  1 ;  Smith  v.  State.  83  Ala.  26. 
8  South.  661.  Section  4856  of  the  Code  of 
1896.  making  a  killing  with  a  concealed  weap- 
on under  certain  conditions  mnrdec  in  tbe 
second  degree,  has  no  appllcatkm  to  an  as- 
sault to  murder.  Under  the  former  the  in- 
tent to  murder  is  the  very  essence  of  tbe 
offense,  while  the  statute  with  refemce  to 
the  latter  is  intended  to  make  certain  homi- 
cides murder  In  the  second  d^ree.  regardlea 
of  the  Intent 

A  charge  in  a  ca?e  of  assault  to  murder, 
which  predicates  a  conviction  upon  the  use 
of  a  concealed  weapon  under  certain  condi- 
tions, regardless  of  the  intent  is  bad.  not- 
withstanding it  would  be  a  good  charge  In  a 
homicide  case;  and  the  case  of  Scogglns  v. 
State,  120  Ala.  360,  25  South.  180,  In  so  far  as 
It  holds  that  Bueb  a  charge  was  good  In  cases 
of  assault  to  murder  Is  liereby  overrated. 
Tbe  trial  court  erred  In  giving  <aiarge  1  re- 
quested by  the  state. 

"It  Is  not  every  assault  with  lutmt  to 
kill  that  is  an  assault  with  Intent  to  com- 
mit murder.  There  must  be  malice  la  the 
attempt  to  take  human  life  to  constitute  this 
statutory  felony.  But  when  the  a^saalt  is 
made  with  a  deadly  weapon  In  sufflcloit  prox- 
imity to  Inflict  a  deadly  wound,  the  law  im- 
plies malice  from  tiie  use  of  snch  Instrument, 
and  casts  on  the  defendant  the  burden  of 
proving  that  the  killing  or  attempt  to  kill 
was  in  teif-defense.  or.  if  successful,  would 
only  be  manslaughter,  unless  aacli  defaislve 
facta  and  circmnstances  are  shown  In  tbe 
testimony  wblch  proves  tbe  killing,  or  at- 
tempt to  kill."  Wiliam^  v.  State.  77  Ala.  58; 
Brown  v.  State  (Ala.)  88  Soutb.  268 ;  Hadiey 
V.  State,  66  Ala.  81;  Sylvester  t.  State,  73 
Ala.  201.  And  this  rule  prevails  In  cases 
of  this  kind,  as  well  as  cases  of  mnrder. 
It  is  true  the  burden  of  proving  tbe  Intent 
Is  on  the  state;  but,  when  the  state  shows 
a  certain  kind  of  assault,  as  atrave  indicated, 
it  proves,  prima  faciei  Its  case,  unless  the 
other  evidence  overcomes  ite  prima  fkde 
proof ;  and  ttie  law  only  implies  malice  after 
the  ptate  proves  Its  prima  fade  case  and  In 
tbe  absence  of  proof  of  defensive  facte  and 
circumstances.  There  was  no  error  In  that 
part  of  the  onl  charge  excepted  to  hy  the 
defwdant 

Charge  A.  refused  to  Uie  def^dant  was 
fully  covered  by  charge  &,  given  at  bis  re- 
quest 

While  it  was  Immaterial  whether  tito  pistol 
was  concealed  or  not,  the  trial  court  commit- 
ted no  rewsible  error  in  permitting  tlie  wit- 
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nesB  SnlllTan  to  testify  that  defendant  bad 
on  a  coat  and  that  he  could  not  aee  tbe 
pistol  before  be  reacbed  back  and  polled  It, 
as  It  waa  a  part  of  tbe  res  gestee.  Tbe  record 
discloses  no  exception  by  tbe  defendant  to 
tbe  action  of  tbe  court  In  permlttli^  tbe 
witness  to  testify  that  tbe  pistol  was  con- 
cealed. 

Wbile  tbe  conversatloa  between  Blalock 
and  tbe  young  lady  prior  to  tbe  difficulty  may 
not  have  been  material  or  relevant  evidence, 
yet  It  was  proven  by  tbe  state,  and  tbe 
defendant  bad  the  right  to  bring  It  all  out  or 
get  bis  version  of  It  Gibson  t.  State;  91 
Ala.  (id,  9  Sonth.  171;  Dobson  v.  State,  88 
Ala.  63,  6  South.  485. 

There  was  no  error  In  sustaining  the 
state's  objection  to  the  Introduction  of  the 
clt7  ordlnasces  up<m  tbe  present  state  of  tbe 
record. 

Tbe  judgmoit  of  tbe  <Aty  court  is  reversed, 
and  tbe  cause  Is  rmanded. 
Berened  and  remanded. 

TTSON,  SIMPSON,  and  DBNBON,  JJ., 
eoncor. 

HARALSON  and  DOWDELL,  JJ.,  dissent 
as  to  charge  1,  given  at  tbe  request  of  tbe 
■tat^  and  think  It  waa  iwf^rly  given. 


EOSE,  Mayor,  v.  IiAMFLET,  Probate  Judge. 
(Supreme  Court  of  Alabama.  Jane  &,  1906.) 
1.  Ihtoiicatihq  Liquobs  —  Dibpensaribs — 

GONFLICTINO  PbOUIBITOBV  STATUTES. 

Under  Gen.  Acts  1898-99,  p.  110,  authoriz- 
ing the  efltabliehment  of  dispensaries,  it  waa  not 
the  intention  of  the  Legislature  that  dispensaries 
sboqld  be  eetabUsbed  at  places  where  the  sale 
of  liquors  waa  problblted,  restrained,  or  restrict- 
ed by  statute. 

2L  Spatdtbs— BrrEHSioN  bt  Retekence  to 
Title. 

Log.  Acta  1888-99.  pp.  1632,  1633,  declar- 
ing that  the  provisions  of  the  "Mood;^  bill  shall 
he  operative  in  the  town  of  Georgiana,"  etc., 
is  in  conflict  with  Const.  1901.  1  «S,  tfrovlding 
that  the  provisions  of  a  law  cannot  be  extended 
by  reference  to  its  title  only. 

I  Ed.  Note.— For  cases  in  point,  see  vol.  44. 
Cent.  Dig.  Statutes,  {  206.] 

8,  IirrozioATino  LiQtroBB— Disfbhsabt  Act 
—Application. 

The  dispensary  act  (Gen.  Acts  1898-09,  p. 
110)  ia  not  made  to  apply  to  a  particular  locality 
nerelf  by  the  repeal,  after  tbe  enactment  of 
the  oispMisary  act,  of  a  statute  which  existed 
at  the  time  the  disiwnsary  act  was  passed  and 
pn^blted  the  sale  of  liquor  In  that  locality. 
4  Statutes— ExFEEss  REFEAXr— AppuoATion 
OF  Repealing  Act. 

Act  Feb.  23,  1899  (Loc.  Acts  1898-99,  pp. 
1632.  1633),  entitled  "An  act  to  repeal  the  pro- 
hibition act  approved  February  26,  1887,  so  far 
as  tbe  same  relates  to  the  town  of  Georftiana," 
and  by  the  first  section,  expressly  repealing  the 
act  mentioned  in  the  title,  did  not  repeal  Act 
Feb.  20. 1889  (Acts  18^-89,  p.  512),  prohibiting 
tbe  sale  of  intoxicating  liquora  In  BuUer  county. 
5.  Mandamus— Compelling  Octicial  Acnon 
--I.<«tere8T  of  Relatob. 

Under  the  dispensary  act  (Gen.  Acts  1898- 
90,  p.  110),  making  It  the  duty  of  the  mayor  of 
a  nranieipallty  to  certify  tbe  fact  of  vacancy  in 


the  office  of  dispenser  to  tbe  judge  of  probate, 
who  was  then  authorized  to  call  a  meeting  of 
the  county  commissioners  to  furnish  the  names 
of  three  men  having  the  qualifications  of  dis- 
penser, the  mayor  cannot  by  mandamus  require 
the  judge  of  probate  to  perform  the  duties  im- 
posed upon  him  by  the  statute. 

Appeal  from  Circuit  Courts  Butler  County; 
J.  C.  Richardson,  Judge. 

"To  be  officially  reported." 

Mandamus  proceeding  by  T.  L.  Rose,  as 
mayor,  against  H.  D.  Lampley,  as  judge  of 
probate.  From  a  Judgment  denying  the  writ, 
plaintiff  appeals.  Afflxmed. 

Powell  &  Hamilton,  fi>r  appeUant  A.  B. 
Gamble,  J.  D.  Burnett,  and  Pearson  &  lUcb- 
ardson,  for  appe]le& 

TYSON,  J.  The  Object  sought  to  be  ac- 
complished tqr  tms  inoceedlng  Is  to  compel 
by  mandamus  tbe  respondent,  as  Judge  of 
inobate,  to  discharge  a  certain  duty  Imposed 
upon  that  class  of  offlcws  by  tbe  act  ot 
F^nuazy  18, 1889.  known  as  the  "DlspouMry 
Ac^"  to  wi^  to  call  a  meeting  of  the  coArt 
of  county  conunlssionors  of  bis  cbnrt  In 
order  to  fnnilsb  to  the  petithmer  the  names 
of  three  men  having  the  qnallflcatlfms  of  a 
dispenser,  eto..  In  the  town  of  Georgtana. 
Gen.  Acts.  189S-80,  p.  lia  Of  conrae,  no 
snch  duty  la  upon  the  respondent  It  the  act 
above  reforred  to  Is  not  In  force  in  that  town. 
It  Is  mtlrely  dear  from  toe  act  that  it  was 
tbe  Intentton  of  the  Legislature  that  dis- 
pensarlea  were  not  to  be  establtebed  under 
It  wboi  there  is  In  force  any  law,  local  or 
general,  wtaleb  tends  "to  prohibit,  retard, 
restrain  or  restrict  the  traflte  In  splrttnons, 
vinous  or  malt  liquors  or  Intoxicating  drinks 
of  any  kind." 

It  Is  in  effect  conceded  by  appellant^s  coun- 
sel that  on  the  date  of  Ito  apmwval  there 
was  in  fbrce  In  tbe  town  of  Georgtana  a 
local  pnAlbltlon  statute;  that  no  intoxicat- 
ing Hqnora  of  any  kind  conld  be  legally  sold 
in  that  town  or  tbe  oonnty  in  wbidi  it  is 
situated,  except  in  beat  12.  Acte  1888-89. 
p.  612;  Bx  parte  Pierce^  87  Ala.  110.  6  SoVtb. 
892.  Bnt  It  Is  contended  that  this  mobibl- 
tive  act  was  repealed  by  the  act  <tf  Fetnuaiy 
23.  1809.  Loc.  Acte  1898-99.  pp.  1632-1683« 
This  might  be  conceded,  and  yet  it  may  be 
doubted  whether  the  dispensary  act  would 
be  in  force  In  tbe  town  or  coimty  unless 
tbe  third  section  of  tbe  supposed  repealing 
act  is  valid  and  operative.  That  section 
undertakes  to  make  the  dispensary  act  opera- 
tive in  the  town  of  Georgiana  by  mere  refer- 
ence to  the  "Moody  bill."  It  reads  as  fol- 
lows: "Be  it  macted,  that  the  provistons 
of  the  Moody  bill  be  operative  under  this 
act  at  the  aplration  of  sixty  days."  In- 
dependent  of  the  omission  of  all  reference 
to  this  subject  in  the  title  of  the  act,  uid 
ite  ind^nitenes  and  uncertelnty  as  to  what 
is  referred  to,  it  Is  clearly  violative  of  tliat 
clause  of  the  Ocmstitotifm  which  pndilblto 
the  provisions  of  any  law  to  be  extended  by 
reference  to  ite  title  only.   Section  2,  art  4. 
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CODBt  1875;  Bectlon  45.  Const  1901;  Stew- 
art T.  Court  of  County  Comoitssloners,  82 
Ala.  209,  2  South.  720 ;  Miller  v.  Berry,  101 
Ala.  631,  14  South.  665;  Rice  v.  Wescott, 
108  Ala.  353,  18  South.  844.  But  It  eeema 
to  be  Insisted  that,  had  this  section  been 
omitted  and  if  the  act  operated  as  a  repeal 
of  the  prohibitive  statute,  the  dispensary  law 
would  be  in  force  In  Georglana  anyway.  It 
does  not  appear  that  It  was  the  legislative 
Intention  that  this  law  should  be  so  elastic 
as  to  extend  to  all  locations  where  local 
prohibition  acts  have  been  repealed  since  Its 
passage.  The  Legislature  certainly  has  nev- 
er given  It  such  a  construction.  To  the  con- 
trary, the  legislative  construction  has  been 
that  It  does  not.  This  la  clearly  manifested, 
not  only  by  the  section  above  quoted.  ■  but 
also  by  the  passage  of  a  number  of  local 
statutes  establishing  dispensaries  in  there- 
tofore problblted  districts.  Indeed,  the  writ 
of  quo  warranto  could  never  have  been  prop- 
erly awarded  In  the  case  of  This  Appellant 
et  al.  V.  State  ex  reL  Sims,  40  South.  961, 
if  this  contention  be  sound.  For  clearly, 
if  the  general  dispensary  act  was  In  force 
in  Georglana,  It  was  of  no  moment  whether 
the  local  act  autliorlzlng  the  operation  of 
the  dispensary  was  constitutional  or  uncon- 
stitutional. 

We  do  not  wish,  however,  to  be  understood 
by  the  concessiMu  here  made,  solely  for 
the  purpose  of  this  decision,  as  holding  that 
tbe  act  of  February  23,  1899.  was  a  repeal  of 
the  act  of  February  20,  1889.  Acts  1888-69. 
p.  512.  To  tlie  contrary,  we  are  clearly  (rf 
the  opinion  tbat  it  was  not  The  supposed 
r^waliug  act  in  Its  title  and  body  partlcnlar- 
ixes  DO  other  law  than  the  act  of  February 
26,  1887.  Acta  188fr-S7,  p.  70a  In  short 
that  Is  the  only  act  referred  to,  excluding  all 
reference  to  any  other.  "Expressio  unlus 
est  excluslo  alterius."  Its  laivoage  is  un- 
ambiguous and  plain,  and  therefore  there 
Is  no  room  for  constmction.  It  is  true  ttiat 
the  act  of  February  20, 1887.  had  been  rqieal- 
ed  tiie  act  of  1889;  but  this  fact  does 
not  warrant  the  courts  extending  the  general 
repealing  dause  contained  in  section  2  itf 
the  act  of  1899,  to  a  subject  not  enumerated 
in  it  TiB.,  the  act  of  1889.  It  Is  clear  to  us 
tbat  the  Legislature  dther  did  not  know  or 
overlooked  the  tact  that  tbe  act  of  1887  had 
been  repealed  by  the  act  of  1889. 

It  is  not  the  province  of  courts  to  enact 
laws,  but  to  oimstrue  them.  Nor  can  they, 
uBdw  the  guise  of  construction,  extend  the 
legislative  Intention  to  a  subject  not  includ- 
ed In  an  act  but  rather  excluded  by  Its 
plain  language,  for  the  purpose  of  correcting 
a  mistake  on  the  part  of  the  Legislature. 
Furthermore,  the  petition  in  this  case  is  not 
exhibited  by  tbe  municipality  under  its  cor- 
porate name,  "The  Town  of  Qeorgiana," 
which,  und«r  its  act  of  incorporation,  is  en- 
dowed with  the  right  of  maintaining  suits, 
etc.  It  Is  true  the  dispensary  act  Imposes 
the  duty  upon  the  mayor  and  other  chief 


executive  officers  of  tbe  municipality  to 
certify  the  fact  of  vacancy  In  the  office  of  dis- 
penser to  the  judge  of  probate  In  the  county 
In  which  the  town  is  situated;  but  this  is 
merely  for  the  purpose  of  putting  in  opera- 
tion the  macbinwy  by  which  tbe  vacancy  In 
that  office  may  be  filled,  and  does  not  confer 
upon  tlie  mayor  the  right  to  enforce  the 
performance  of  tbat  duty.  It  Is  a  duty  ow- 
ing to  the  municipally,  and  not  to  the  may- 
or, as  its  officer.  This  being  true,  the  peti- 
tioner has  shown  no  right  and,  indeed, 
could  not,  to  be  conserved  by  tlie  writ  Bought 
by  his  petition.  On  this  point  we  apiirebend 
it  Is  of  no  mom«it  that  It  la  not  assigned  as 
a  ground  of  demurrer.  We  will  certainly 
not  reverse  the  ju^iment  denying  tbe  peU- 
don  when  on  Its  face  it  shows  that  the 
complaining  party  has  no  ri^t  to  have  the 
duty  performed  tbe  party  against  wbtmi 
the  writ  is  sought  to  be  issued,  and  esiiedally 
where  the  petition  cannot  be  amended  am  haee. 
Affirmed. 

SIMPSON.  ANDERSON,  and  D&7480N, 
JJ.,  concur. 


JOHNSON  v.  JOHNSON. 

(Supreme  Court  of  Alabama.    June  7,  1906.) 

Quieting  TrrLs— Statutobt  Action— Pobses- 
sxoN  of  Plaintiff. 

Under  Code  1896.  fi  809,  authorising  any 
one  in  tbe  peaceable  possession  of  land  to  main- 
tain an  action  to  determine  title  thereto,  such  an 
action  cannot  be  uiaintalned  where  the  evidence 
shows  acts  of  possession  on  tbe  part  of  defend- 
ant. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title,  §S  55,  56.] 

Appeal  from  Chancery  Court  Clarke  Oona- 
ty;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

Action  by  Fannie  Johnson  against  Edmond 
Johnson.  From  a  judgment  for  plaintlfT,  de- 
fendant appeals.  Beversed  and  remanded. 

WlUlam  D.  Dunn,  for  appellant  John 
S.  Qraham,  for  appellee. 

SIMPSON.  J.  The  bill  In  thte  case  was 
filed  by  the  appellee  (as  complainant)  against 
tbe  appellant  (defendant),  alleging  that  she 
was  the  owner  and  in  peaceable  possession  of 
tbe  lands  In  controversy;  that  ber  husband, 
now  deceased,  had  entered  the  land  trmn  the 
United  States  Goremment;  tbat  It  was  all 
the  land  owned  by  him  at  h(s  death,  beteff 
160  acres,  but  there  Is  no  allegation  or  proof 
as  to  its  value;  also  that  appellant  vho  is 
her  son,  clalnu  to  own  said  land,  that  no  salt 
is  pending  "to  force  the  validity  of  his  claim," 
and  tbat  the  suit  brought  "to  settle  the 
title  to  the  land."  The  prayer  Is  tiiat  "tbe 
defendant  be  required  to  set  forth  and  speci- 
fy his  claim,  title,  or  Interest  and  show  by 
what  Instrument  the  same  is  derived  or 
created,''  and  tbat  such  title  or  Interest  so 
set  up  be  declared  to  be  tovalld,  and  that 
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compIalnanfB  title  Is  clear,  etc.  It  will  be 
leen  that  the  bill  is  a  proceeding  entirely  under 
the  statute.  Section  809  et  seq.,  Code  1890. 
There  are  no  allegatione  calling  for  an  adjn- 
Jlcati<m.  under  the  general  principles  of  the 
law,  either  for  quieting  title  or  for  removing 
a  cloud  upon  the  title.  The  requirements  of 
the  statute  are  clear  that,  In  order  to  main- 
tain a  snlt  thereunder,  the  complainant  must 
be  in  the  "peaceable  possession"  of  the  lands. 
QDd  our  dedsions,  following  the  language  of 
the  statute,  are  uniform  to  the  effect  that 
said  possession  must  be  peaceable,  "as  con- 
tradistinguished from  contested,  disputed,  or 
scrambling  possession."  Lyon  v.  Arndt,  38 
South.  242;  Ladd  v.  Powell,  39  South.  46; 
Handle  t.  Daughdrlll  et  al.,  39  South.  162. 

The  evidence  in  this  case  shows  acts  of 
possession  on  the  part  of  the  defendant,  and 
the  (act  that  he  has  been  prosecuted  for  tres- 
pass does  not  change  the  fact  that  the  posses- 
sion is  claimed  by  the  respondent,  and  that 
the  possesion  of  the  complainant  is  disputed 
and  not  peaceable.  We  do  not  decide  as  to  the 
effect  of  these  acts  of  possession  In  other 
aspects,  nor  do  we  decide  that  there  might 
not  be  relief  under  appropriate  allegations 
tor  removing  a  cloud  under  general  equitable 
l}rinclple8,  irrespectiTe  of  the  statnte,  but 
only  that  ttiere  Is  not  shown  that  peaceable 
possession  which  the  statute  requires  In  pro- 
i-eedlnga  under  It.  It  may  also  be  remarked 
that  the  claim  of  title  on  the  part  of  the 
complainant  la  simply  as  widow  of  Cyras 
Johnson,  while  the  respondent  Is  his  son; 
and,  while  the  testimony  shows  that  the 
land  was  only  160  acres  in  area.  It  does  not 
!:how  what  its  value  was.  If  It  was  worth 
more  than  $2,000,  the  son  may  have  had  some 
Interest  In  It.  As  both  parties  claim  under 
Cyrus  Johnson,  we  do  not  deem  it  necessary 
to  notice  that  the  patent  offered  in  evidence 
iras  to  Gyms  Jones.  We  take  It  for  granted 
that  this  is  a  clerical  error. 

The  decree  of  the  court  is  reversed,  and  the 
cause  remanded. 

WEAKLBT,  C.  X.  and  TTSON  and  AN- 
DERSON, J  J.,  concur. 


NEW  T.  YOUNG, 
^npreme  Court  of  Alabama.   June  12,  1906.) 
1.  Evidence — SuBSEqtJEnr  Acts  ob  Declaba- 

TIOSS. 

Where,  in  a  prior  suit  for  the  cancellation 
of  certain  deedd,  witness  bad  Hied  an  answer 
admitting  the  allegations  of  the  bill,  and  such 
I      answer  was  offered  in  evidence  in  a  aubsequeut 
I      ejectment  suit,  the  witness  was  not  entitled 
!      to  testify  that  she  afterwards  filed  an  emended 

answer  denying  the  allegations  of  the  bill. 
!     2.  Witnesses— Impeachment. 

Where  a  witness  under  wliom  defendant  in 
;  "jectment  claimed  title  testified  that  defendant 
tiad  never  loaned  her  any  money  and  that  t>be  had 
Ho  knowledge  of  the  contents  of  an  atBdavIt 
vhich  she  had  signed  admitting  that  defendant 
liad  loaned  her  various  sums  on  the  property 
from  time  to  tlm<>.  the  affidavit  was  properly 
admitted  to  show  that  she  did  know  its  contents 


at  the  time  she  made  It,  and  to  impeadi  her 
testimony. 

3.  Evidence— Pi.BADiNaB. 

Where  a  witness  adqjiitted  signing  an  answer 
admitting  the  averments  of  a  Mil,  tna  bill  was 
admissible  to  prove  the  admissions. 

4.  WiTNESSBS— GONTBADIOnON. 

Where  a  witness  admitted  tiaving  signed 
an  affidavit  which  was  contradictory  to  his  tcsti- 
mony,  it  was  admissible  against  him,  though  he 
testified  that  defendant  procured  bis  signature 
thereto  by  improper  means. 
B.  Ejectment— luPBOVEMENTS. 

A  defendant  in  ejectment  is  entitled  to 
prove  valuable  improvements  erected  by  him  on 
the  land  in  good  faith  In  reduction  or  extinguish- 
ment  of  the  rental  damage,  irrespective  of  the 
statutory  suggestion  of  the  adverse  possession, 
though  he  could  not  have  a  judgment  over  In 
the  absence  of  such  suggestion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  H  802-^508.] 

6.  Fbaudulent  Convbtancb  —  Bianrs  of 

Obeditobs. 

Where  a  conveyance  from  plaintiff's  wife 
to  her  brother-in-law  and  another  from  hira 
to  plaintiff  were  made  for  the  purpose  of  de- 
frauding defendant,  who  held  a  mortgage  on  thf 
land  and  was  a  creditor  of  the  wife,  defendant 
was  entitled  to  have  such  conveyances  set  aside, 
though  plaintiff  might  not  have  known  of  the 
existence  of  defendant's  mortgage. 

[EdL  Note. — For  cases  In  point,  see  vol.  24, 
Cent.  Dig,  Fraudulent  Conveyances,  9  646.] 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  George  New  against  William 
Young.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

See  39  South.  201. 

This  was  a  statutory  real  action  tn  the 
nature  of  ejectment^  brought  by  appellant 
against  appellee  to  recover  cotain  lands 
therein  described.  The  plaintiff  bases  hia 
right  of  recovery  upon  a  patent  Issued  by  the 
United  States,  August  5.  1887.  to  Martha 
Baker,  as  the  widow  of  Henry  Baker,  who 
made  tiie  original  entry  on  the  lands ;  a  deed 
from  Martha  New,  formerly  Martha  Baker, 
and  George  New,  ha  husband,  to  Charles 
New,  of  date  June  16,  1900:  and  a  deed 
from  Charles  New  to  this  appellant— all  of 
whldi  papers  were  properly  identified.  The 
witness  Martha  New  doiIed  that  the  ai^l- 
lee  had  ever  loaned  her  any  money.  The 
queatl<m  was  then  asked  her  If  she  was  not 
the  same  Martha  New,  then  Martha  Baker, 
who  went  to  the  office  of  Gregory  L.  &  IT. 
T.  Smith  with  William  Toung,  Jr.,  on  the 
Otb  day  of  October,  and  If  she  did  not  sign 
an  affidavit,  then  shown  to  tlie  witness.  Wit- 
ness admitted  that  she  was  the  same  person, 
and  that  she  went  to  the  office  of  said 
Smith  on  said  day,  and  tbat  she  signed  the 
affidavit  shown  her;  but  she  did  not  know 
what  tlie  contents  were.  She  denietl  all  of 
the  facts  stated  in  the  affidavit  The  affida- 
vit was  then  offered,  and  objected  to  by  tlie 
plaintiff,  which  objections  the  court  over- 
ruled. The  contents  of  the  affidavit  were 
that  prior  to  March  12,  189S,  the  appellee 
loaned  her  flOO  and  took  her  promissory 
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note ;  tbat  subsequently  he  loaned  her  another 
$100,  and  later  another  $100.  for  all  of  which 
he  took  her  notes;  that  on  May  12,  180S,  be 
loaned  her  another  f  100,  for  which  he  tookher 
note  and  a  mortgage  ou  the  land  to  secure  the 
money  then  and  previously  advanced  to  her, 
with  an  agreement  that,  if  she  did  not  pay 
the  money  when  due,  appellee  was  to  pay 
her  another  $100  and  take  a  deed  to  the  land ; 
that  in  February,  1900,  she  married  Qeorge 
New,  who  knew  all  about  this  mortgage 
transaction;  that  some  time  in  June  her 
husband  told  her  she  could  beat  Young  out 
of  this  debt  and  mortgage  by  making  a  con- 
veyance of  her  property  to  her  brother, 
Charlie  New,  and  letting  Charlie  make  a 
deed  back  to  blm,  her  husband,  and  that  be 
would  bold  the  property  for  her  and  It  would 
be  her  property,  but  they  would  beat  Youni; ; 
that  she  yielded  to  persunslon,  made  the 
deed,  and  that  George  told  Charlie  the  pur- 
pose of  the  deed  in  her  presence;  that  they 
had  a  deed  made  from  her  and  her  husband 
to  Charlie  New,  reciting  a  consideration  of 
$10,  and  then  a  conveyance  from  Charlie 
New  to  George  New;  tbat  Charlie  gave 
George  $10,  and,  then  gave  him  another  $10, 
and,  when  the  deed  was  made  from  George 
to  Charlie,  George  gave  Charlie  the  $20  bade, 
and  Charlie  gave  George  the  deed ;  tbat  she 
went  on  living  on  the  property,  and  In 
March,  1901,  her  husband  abandoned  her; 
that  about  June  12th,  Young  came  to  her 
and  offered  to  pay  her  the  other  $100  agreed 
on,  and  asked  her  to  make  him  a  deed  to  the 
property.  She  took  the  $100  and  made 
him  an  absolute  deed  to  the  property,  and 
so  far  as  she  knew  Young  did  not  know  of 
the  deeds  which  had  passed  between  her  and 
Charles  and  George  New.  Young  afterwards 
filed  a  bill  In  chancery,  setting  up  his  mort- 
gage  and  the  facts  alleged  In  the  affidavit 
above  set  out,  the  fact  of  a  deed  from  Mar- 
tha New  to  himself,  and  his  want  of  knowl- 
edge of  the  fraudulent  transaction  by  which 
the  equity  of  redemption  was  vested  In 
George  New,  and  praying  that  It  be  ascer- 
tained and  decreed  that  George  New  had 
abandoned  bis  wife  before  the  conveyance 
by  Martha  New  to  him,  that  said  George 
New's  name  was  not  necessary  to  said  deed, 
that  the  conveyance  by  Martha  New  to  him 
be  declared  a  valid  and  binding  conveyance, 
and  for  a  cancellation  of  the  deeds  from 
Martha  Baker  to  Charles  New  and  from 
Charles  New  to  George  New  as  clouds  upon 
bis  title,  etc.  George  New  and  Martha  New 
were  made  parties  respondent  to  the  bill. 
Martha  New  filed  an  answer,  admitting  the 
allegations  of  the  bill.  The  defendant  of- 
fered the  answer  of  KInrtha  New  in  evidence, 
and  offered  the  bill  for  the  purpose  of  show- 
ing what  Bald  Martha  New  admitted  by  the 
admissions  of  her  answer.  The  plaintiff  ob- 
jected, but  the  court  overruled  the  objec* 
tlon.  Walter  Baker,  a  witness  for  the  plain- 
tiff, testified  that  he  was  a  son  of  Martha 
New ;  tbat  be  was  present  wh&i  Young  and 


Whitner  were  at  the  house  fixing  up  some 
papers  for  his  mother  to  sign;  that  Yonuff 
told  him  he  was  fixing  up  a  nwrtgage 
against  George  New.  Young  fnrtber  stated 
that  he  wanted  to  buy  a  place  from  witness' 
mother,  but  he  could  not  buy  it,  because 
she  had  made  a  deed  to  Charles  New,  and 
Charles  had  made  a  deed  to  George,  and  that 
th6  only  way  he  could  get  it  was  to  get  a 
mortgage  and  date  It  back  of  these  deeds; 
that  Young  took  witness  off,  got  him  drunk, 
and  took  him  down  to  Mr.  Smith's  office,  aud 
told  him  if  he  would  sign  a  paper  he  would 
give  him  $200;  that  he  signed  the  paper, 
but  after  he  got  sober  he  realized  tbat  he 
had  done  wrong,  and  went  down  and  asked 
Mr.  Smith  to  give  him  back  the  paper,  but 
Mr.  Smith  refused.  The  affidavit  made  by 
Baker  was  contradictory  of  the  above  atate- 
ments  made  by  falm  as  a  witness. 

The  court  in  his  general  charge  said  to  the 
Jury:  "If  the  plaintiff  was  not  aware  of 
any  debt  due  by  Martha  New  to  William 
Young,  and  was  not  aware  of  the  eiist^ce  of 
ttie  mortgage  of  Martha  Baker  to  William 
Young,  the  plaintiff  would  not  be  barred  by 
the  defendant's  mortgage.  The  deed  would 
be  a  good  deed  as  agalost  the  claim  of  the 
defendant"  The  plaintiff  excepted  to  the 
above  set  out  charge  of  the  court,  and  also 
excepted  to  the  following  portion  of  the 
court's  oral  charge:  "That  if  the  Jury  are 
reasonably  satisfied  from  the  evidence  of  the 
relation  of  these  parties  to  each  otber,  and 
the  consideration  set  up  in  the  deed,  they 
could  consider  that  for  tbe  purpose  of  and 
as  a  circumstance  tending  to  show  whether 
It  was  a  bona  fide  deed  or  not."  The  plain- 
tiff also  requested  the  court  to  give  the  fol- 
lowing written  charges,  which  were  refused : 
Charge  1:  "The  court  charges  the  Jury  that 
If  tbey  find  from  the  evidence  that  the  plain- 
tiff is  a  purchaser  for  a  valuable  considera- 
tion of  the  property  Involved  in  this  suit, 
and  tbat  at  the  time  of  the  purchase  be  had 
no  notice  of  the  defendant's  mortgage  on 
this  property,  then  said  mortgage  was  void 
as  to  tbe  plaintiff ;  and,  if  you  so  find,  then 
the  plaintiff  Is  entitled  to  recover."  Charge 
2 :  "The  court  charges  the  Jury  that  the  plain- 
tiff is  a  purchaser  for  a  valuable  considera- 
tion of  the  property  Involved  in  this  suit, 
and.  If  they  find  from  the  evidence  that  at 
the  time  of  the  purchase  by  the  plalntlflT  he 
had  no  notice  of  the  mortgage  of  tbe  defend- 
ant on  this  property,  then  said  mortise  is 
void  as  to  tbe  plaintiff."  There  was  Judg- 
ment for  defen^nt,  and  plaintiff  appeals. 

EVancls  J.  Inge,  for  appellant  Gregory 

li.  ft  H.  T.  Smith,  for  appellee. 

ANDERSON.  J.  There  was  no  error  In 
sustaining  the  objection  to  plaintiff's  question 
to  witness  Smith :  "If  Mrs.  New  did  not  sub- 
sequently file  an  amended  answer  denyiofc 
tbe  allegations  of  the  bill?"  She  could  uot 
use  subsequent  acts  or  declaratlcma  to  fortl- 
ty  her  own  testimony,  and  this  was  no  ez~ 
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planatlon  of  an  admission  made  In  tbe  orig- 
inal answer. 

There  was  no  error  In  permitting  tbe  de- 
fendant to  Introduce  the  afladavlt  made  by 
the  wttneas  Martha  New,  as  It  was  contra- 
dictory of  her  testimony  and  a  proper  predi- 
cate was  laid ;  and  while  the  witness  did  not 
deny  making  the  affidavit  she  denied  knowl- 
edge of  its  contents,  which  gave  the  defend- 
ant tbe  right  to  prove  that  she  did  know 
the  contents  when  she  made  the  affidavit, 
and  tbe  affidavit 'was,  of  course,  properly  ad- 
mitted. 

Tbere  was  no  error  in  the  ruling  of  the 
trial  cotut  In  permitting  the  liitrodnctl<m  of 
tbe  bin  In  chancery.  Tbe  defendant  admitted 
signing  tbe  answer  admitting  tbe  averments 
of  the  bin,  and  the  blU  bad  to  be  admitted 
to  prove  what  she  admitted,  and  was  relevant 
K  It  coAtra<Ucted  or  Impeached  the  witness. 
Nor  was  tbere  any  error  In  overmllng  plain- 
tiff's objection  to  tbe  Introduction  ot  tbe 
answer. 

^ere  was  no  error  in  admitting  in  evi- 
dence the  affidavit  made  by  Walter  Baker. 
It  was  contradictory  of  bis  testimony,  be  ad- 
mitted having  made  It,  and  it  was  competent 
to  set  his  tcmneT  statemrat  before  the  jury 
by  Introducing  the  affidavit 

There  was  no  error  In  permitting  defoid- 
ant  to  prove  valuable  Improvonents  on  the 
land  against  tiie  rent  or  damages,  In  the 
ereat  the  plaintiff  recovered  the  land.  A  de- 
fnidant  has  the  right  to  prove  valu^le  Im- 
provementa  erected  by  him  In  reduction  or 
extlngolshmrait  of  the  rental  damages,  Ir- 
req>ectlve  of  tbe  statutory  suggestion  of  ad- 
verse possession,  but  would,  of  course,  not  be 
entitled  to  a  Judgment  over  in  the  absence  of 
tbe  statutory  suggestion.  Kerr  v.  Mlcholas, 
88  Ala.  846,  6  South.  698 ;  Gordon  v.  Tweedy, 
74  Ala.  2S2,  49  Am.  Sc^.  813. 

Tbere  was  no  error  of  which  the  plaintiff 
can  complain  aa  to  the  oral  charge  of  tbe 
court  . 

The  trial  court  properly  refused  charges 
1  and  2,  requested  by  tbe  plaintiff.  We 
are  aware  of  tbe  fact  that  a  purchaser  for 
value  without  notice,  whether  the  considera- 
tion be  adequate  or  not  would  be  protected 
under  seetiw  1005  of  the  Code  of  1806,  as 
against  an  unrecorded  conveyance.  But  seo> 
tlon  21B6  of  tiie  Code  of  1806  may  bave  some 
lofloence  on  the  case  at  bar.  If  Wm.  Toui% 
was  a  creditor  of  Martha  New,  and  tbe 
conveyances  made  tuy  Martha  New  to  Charles 
New  and  Iqr  Charles  New  to  George  New 
were  made  to  binder  and  <telay  the  creditors 
«f  Martha,  fbs^  were  void  as  against  said 
creditors:  Th«e  was  evidence  from  which 
the  Inry  may  have  Infrared  fraud,  and  that 
William  Toung  was  a  creditor;  and.  if  he 
W8«,  be  had  tbe  rli^t  to  break  down  tbe 
pialDtifTa  title  and  d^eat  a  recovery,  wbetb- 
cr  the  plalntitt  knew  of  the  nlatence  of  bis 
mmtgage  or  not  Knrell  v.  Garden,  99  Ala. 
100;  10  South.  640;  Thames  v.  Renberfs 
Adni*r,  68  Ala.  661.  He  may  not  bave  known 


of  the  mortage,  yet  may  have  known  that 
Tonng  was  a  creditor  ot  Martha. 

The  Judgment  of  the  circuit  court  Is  af- 
flrmed. 

TZSON.  SIMPSON,  and  DBNSON,  JJ., 
cmicnr. 


DANIBLS  V.  STATE, 
(Supreme  Court  of  Alabama.  June  14,  1906.) 

1.  Cbihinax.  Law — Evidsncb— Conbtssiors— 
Corpus  Delicti. 

Where,  on  a  prosecution  for  the  larceny  of 
coal  from  a  railroad,  tliere  was  testimony  that 
defendant  was  aeen  driving  a  wagon  on  which 
were  several  sacka  of  coal,  the  sacks  not  being 
tied  and  containing  coal  in  large  lumps,  and  it 
appeared  that  coal  had  been  missed  by  the  rail- 
road company,  it  was  proper  to  permit  the 
sheriff  to  testify  that  at  tbe  time  he  arrested 
defendant  be  stated  that  be  had  brought  tbe  coal 
de3crit>ed  in  the  testimony  to  town. 

2.  li&BCE^tT— CONVEBSION  BT  SBBVAHT. 

A  servant  employed  by  a  railroad,  and  who 
had  charge  of  coal  used  at  a  pumping  plant 
upon  the  premises  of  a  railroad,  was  gull^  of 
larceny  In  taking  tbe  coal  and  converting  the 
same  to  hia  own  use. 

[Bd.  Note.— For  cases  In  point,  see  vol.  82 
Cent  Dig.  Iiaroeny,  {42.] 

Appeal  from  Law  Oourt,  Pike  County ;  A. 
H.  Owens,  Judge. 

"Not  offldally  reported." 

Mason  Daniels  was  convicted  of  petit  lar- 
ceny, and  he  appeals.  Affirmed. 

The  defendant  was  tried  for  petit  larceny, 
the  taking  of  coal  belonging  to  tiie  Atlantic 
Coast  Line  Railroad  Company.  The  evidence 
tended  to  show  that  the  coal  was  delivered 
to  the  defendant  with  which  to  run  tbe 
stationary  engine  to  pump  water  Into  the 
tanks  of  said  railroad  company.  It  was 
shown  that  the  defendant  was  seen  In  Tn^ 
driving  a  wagon  on  which  was  five  or  six 
sacks  of  coal,  that  tiie  sacks  were  not  tied, 
and  that  they  contained  coal  In  large  lumps. 
It  was  further  shown  tiiat  about  a  week 
before  tbe  defendant  was  seen  with  the  coal, 
four  or  five  tons  of  similar  coal  bad  been  un- 
loaded by  tbe  railroad  company  at  Its  tank 
and  on  Its  right  of  way  In  Pike  county;  that 
coal  had  been  missed  from  said  pile  on  aever^ 
al  different  occasions.  After  the  Introduction 
of  this  testimony  the  state  offered  to  show 
by  tbe  sheriff.  Beeves,  and  one  Stephens, 
that,  at  the  time  the  sheriff  arrested  the  de- 
fendant defiant  told  bim  that  he  bad 
broi^bt  the  coal  to  town  that  Mr.  Harold  said 
be  brought  (Mr.  Harold  was  tbe  witness 
whose  testimony  U  above  set  oat),  but  that  de- 
fendant said  be  bad  a  right  to  the  coal.  It  was 
shown  iKfore  the  Introduction  of  this  state- 
ment that  It  had  been  voluntarily  made,  and 
that  no  threats  were  offered  defendant  nor 
any  promises  or  other  InducMnents  made.  The 
defendant  objected  to  the  introduction  of 
tills  testimony,  because  It  was  Irrelevant  and 
because  the  ctnpus  delicti  had  not  been  prov- 
en. It  was  shown  ttiat  the  defendant  was  in 
tiie  employ  of  the  railroad  to  and  about  itt 
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tank  and  pumplbg  engine,  and  thnt  tbe  coal 
was  in  defendant's  charge  as  suoh  employe 
for  tbe  purpose  of  being  used  as  tael  to  gen- 
erate steam  In  said  engine. 

The  defendant  requested  the  following 
ctaaiKes.  which  the  court  refused:  "(8)  If 
the  Jury  believe  from  the  evidence  that  the 
defendant  was  employed  by  tbe  railroad  com- 
pany to  mn  the  pumping  engine  of  said  road, 
and  coal  was  placed  In  his  charge  as  such 
employ^  of  said  road  for  the  purpose  of  using 
It  to  run  said  engine,  and  the  defendant 
converted  to  his  own  use  the  portion  of  the 
coal  so  placed  in  his  possession  by  said  road 
for  the  pnrpose  of  running  said  engine,  you 
must  find  the  defendant  not  guilty.  (9)  If 
the  defendant  was  In  possession  of  the  coal 
alleged  to  have  been  stolen  as  tbe  agent  of 
the  railroad  company,  and  while  in  such 
possession  he  converted  said  coal  to  his  own 
use,  he  cannot  be  convicted  of  larceny.  (10) 
If  the  Jury  believe  from  all  the  evidence  that 
the  defendant  waa  in  the  rightful  possession 
of  tbe  coal  alleged  to  have  oeen  stolen  at 
tbe  time  It  Is  alleged  he  took  tbe  coal,  you 
must  find  him  not  guilty." 


T.  Jj.  Boren,  for  appellant 
Atty.  Oen.,  for  the  Stat& 


Haas^  Wilson, 


ANDERSON,  J.  If  It  be  necessary  to 
prove  the  corpus  delicti  b^ore  confessions 
are  admissible  In  evidence  in  cases  of  mis- 
demeanor, which  point  we  do  not  decide, 
there  was  proof  from  which  it  could  be  In- 
ferred that  the  coal  seen  in  the  possession  of 
tbe  defendant  was  stolen  from  the  pile  of  tbe 
Atlantic  Coast  Line  Railroad,  and  tbe  trial 
court  committed  no  error  In  admitting  the 
evidence  of  witnesses  Reeves  and  St^bens, 
nor  in  refusing  the  general  affirmative  charge 
requested  by  the  defendant 

Tbe  defendant  was  a  mere  servant  of  tbe 
railroad  company,  whose  duty  It  was  to  run 
the  tank  and  use  the  coal  In  the  pump  engine. 
The  coal  was  on  the  company's  premises, 
and  if  the  defendant  had  the  custody  thereof, 
the  possession  was  still  in  the  owner,  and  the 
defendant  was  guilty  of  larceny,  If  he  fraud- 
ulently converted  the  coal  to  his  own  use. 
Crocheron  v.  State,  86  Ala.  64,  5  South.  649, 
11  Am.  St  Rep.  18.  There  waa,  therefore, 
no  error  In  refusing  charges  8,  9,  and  10,  re- 
quested by  tbe  defendant 

The  Judgmrat  of  tbe  lower  court  Is  affirm- 
ed. 

WEAKLET,  G.  J.,  and  TYSON  and  SIMP- 
BON,  33.,  concur. 


STEVENSON  v.  STATE. 
(Supreme  Court  of  Alalmma.  June  14,  1906.) 

1.  iNDTCTUEnr—MoTION  TO  QUABU— ObOANI- 
ZATION  OP  GRaNO  JuBT. 

Under  Code  1896,  S  S2G&,  limiting  tbe  caus- 
es for  which  the  organization  of  the  grand  jury 
can  be  iBvestigated.  an  Indictment  was  not  sub- 
ject to  a  motion  to  qnash  because  24,  Instead  of 
21,  names  were  drawn  and  returned  Into  court; 


it  appearing  that  only  39  men  appeared  in  re- 
sponse to  the  summons  and  that  they  were 
organized  into  the  grand  Jury. 

[Ed.  Note.-r-For  cases  in  point,  see  vol.  27. 
Cent  Dig.  Indictment  and  Information,  |  481] 
2.  HoinoiDS  —  InsTBnoTiftNB  —  Paovinci  or 

COCBT  AKD  JUBT. 

An  instruction  that  if  deceased  was  eittiv? 
on  tlie  ground  on  bia  haunches  and  defendant 
waa  Btanding  up,  and  deceased  started  to  get 
up  and  put  his  nand  behind  him  or  towards  bis 
hip  pocket,  but  did  not  draw  any  pistol  or  other 
weapon,  and  defendant  on  tbe  instant  shot  him, 
this  would  constitute  murder,  though  dwf&sei. 
five  or  tea  minutes  before  the  killing,  said  that 
he  bad  a  better  pistol  than  defendant,  and  that 
when  he  pulled  it  he  would  be  damn  sure  to  use 
It  waa  erroneous. 

Appeal  from  Circuit  Court  Monroe  County; 
a  J.  Torrey.  Special  Judge. 
"Not  officially  reported." 
Tom  Stevenson  was  convicted  of  murder, 

and  he  appeals.   Reversed  and  remanded. 

The  defendant  was  Indicted  and  tried  for 
murder  in  tbe  first  degree,  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  37 
years.  The  testimony  tended  to  show  that 
in  Monroe  county  the  defendant  and  tbe  de- 
ceased and  others  were  playing  a  game  of 
dice,  commonly  called  "craps";  that  the  de- 
ceased proposed  to  raise  the  bet  from  10  cents 
to  25  cents,  and  tbe  defendant  objected.  De- 
ceased said  he  would  quit  the  game,  and  got 
up  and  put  fals  rain  coat  over  his  shoulder, 
but  did  not  leave,  and  said  he  would  not 
leave,  until  another  man  that  was  in  the 
game  got  the  70  cents  that  was  due  him.  It 
appeared  that  defendant  and  another  man 
were  interested  in  a  sliver  dollar;  the  defend- 
ant owning  SO  cents,  and  tlie  other  man  70 
cents.  Some  conversation  was  Indulged  In  in 
reference  to  It  and  deceased  and  defendant 
cursed  eacb  other.  At  the  time  of  the  dle>- 
cussion  defendant  was  standing  on  his  feet, 
wbile  deceased  was  squatting  down  on  the 
ground.  Deceased  said,  "I  can't  make  yon 
pay  It  but  I  will  be  damn  sure  to  see  that 
you  do  pay  it"  and  commenced  to  get  up, 
putting  bis  right  hand  behind  bis  back  on  or 
towards  his  hip  pocket,  whereup<m  defendant 
fired  downward  upon  deceased,  killing  him. 
No  pistol  was  found  on  deceased  body.  Tbe 
facts  in  reference  to  motion  to  qnash  are 
snfflciently  set  out  in  the  opinion. 

In  his  oral  charge  to  tbe  Jury,  the  court 
sajd:  "(1)  Oentlemen  of  the  Jury,  the  court 
charges  you,  tliat  If  you  believe  from  the  evi- 
dence beyond  a  rea8onal)le  doubt  that  the  de- 
ceased was  sitting  on  the  ground  on  his 
haunches  and  defendant  was  standing  up. 
and  the  deceased  Started  to  get  up  and  put 
bis  band  behind  blm  or  towards  his  hip 
pocket  but  did  not  draw  any  pistol  or  otbtf 
weapon,  and  tbe  defendant  on  the  instant 
shot  him,  this  would  in  law  be  murder, 
though  you  may  believe  from  the  evidence 
that  tbe  deceased,  five  or  ten  minutes  before 
the  killing,  had  said  that  he  had  a  better 
pistol  than  tbe  defendant,  and  that  when  he 
pulled  it  be  would  be  damn  sure  to  use  It; 
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that  thlB  wnn  said  some  five  or  ten  minutes 
before  tbe  killing.  (2)  That  If  you  believe 
from  tbe  erldence  beyond  a  reasonable  doubt 
that  the  deceased  was  sitting  on  tbe  gronnd 
and  OD  bis  bauncbes  and  tbat  the  defendant 
was  standing  up,  and  tbe  deceased  started  to 
get  up  and  put  bis  band  beblnd  him  and  on 
or  towards  bis  hip  pocket,  and  the  defendant 
then  flred  the  fatal  shot,  this  would  not  In 
law  be  an  Impending  and  Imperious  necessity 
to  take  human  life,  though  deceased  bad  said 
to  defendant  five  or  ten  minutes  before  the 
'  shooting  tbat  he  possessed  a  better  pistol 
than  defendant,  and  when  be  pnlled  it  be 
was  sure  to  use  It,  and  tbe  deceased  was 
not  at  that  time  cxhlbltli^  or  showing  any 
pistol  or  other  weapon  of  any  kind,  or  com- 
mitting an  assault." 

The  defendant  requested  tbe  court  to  give 
tbe  following  ctaarKes,  which  were  refused: 
Obarge  1:  AfflrmatiTe  charge.  Charge  2. 
"The  conrt  charges  tbe  Jury  that  under  the 
evidence  In  this  case  they  cannot  find  tbe  de- 
fendant gnllty  of  any  degree  of  homicide 
greater  than  manslanghter  In  tbe  second  de- 
gree." Charge  8:  "The  court  charges  the 
Jury  that  if  tbe  Intent  be  evident  by  a  present 
net  or  demonstration.  Inducing  In  tbe  mind 
of  tbe  defendant  the  belief  that  bis  life  was 
In  danger  or  that  he  was  In  danger  of  great 
bodily  barm,  then  defendant  had  the  right 
to  shoot  and  take  the  life  of  deceased." 
Charge  5:  "The  court  charges  the  jury  tbat  a 
reasonable  belief,  begotten  by  attendant  dr- 
cumstancee  fairly  creating  it  and  honestly 
entertained,  will  Justify  homicide  under  prop- 
er condition;  and  If.  under  the  evidence  In 
this  case,  sncb  a  belief  existed,  they  will  flnll 
the  defendant  not  guilty."  Charge  6:  "The 
conrt  charges  tbe  Jury  that  the  law  does  not 
require  a  man  In  a  difficulty  to  retreat,  If  by 
retreating  the  danger  la  Increased."  Charge 
7:  "The  court  chai^  the  Jury  tbat  If  the  de- 
fendant was  not  the  aggressor,  and  did 
nothing  to  bring  on  the  difficulty,  then  he  can 
avail  himself  of  seif-defense."  Charge  8: 
"TbB  court  charges  the  Jury  that  under  the 
evidence  In  this  case  tbey  cannot  convict  the 
defendant  of  more  tban  manBlangbter." 

3.  N.  Miller,  for  appellant.  Maasey  Wilson, 
Atty.  Gen.,  for  the  States 

SIMPSON,  J.  In  this  case  the  appellant 
was  convicted  of  morder  in  tbe  second  degree. 
The  defendant  made  a  motion  to  quash  the 
Indictment,  becanae  of  the  fact  that,  In  the 
drawing  of  tbe  names  for  tbe  formation  of 
tbe  grand  Jury,  24  names  were  drawn  and 
returned  Into  court,  in  place  of  21,  as  the 
statute  directs.  The  record  shows  that  only 
10  men  appeared  in  response  to  the  summons, 
and  they  were  organized  Into  the  grand  Jury. 
There  was  no  error  In  overruling  said  motion, 
as  the  statute  (Code  ISMt.  t  6268)  Umlte  tbe 
causes  for  which  tbe  organization  of  tbe 
erand  Jury  can  be  inquired  Into.  Andrew 
Rogeni  V.  State  (Ala.)  40  South.  572,  and 
dted. 


The  court  erred  in  giving  that  part  of  tbe 
oral  charge  marked  (1).  Under  the  evidence 
in  this  case  It  was  a  question  for  the  Juiy 
to  consider  as  to  whether  tbe  expressions  and 
demonstrations  of  the  deceased  were  such  as 
to  Justify  tbe  belief  on  the  part  of  the  defend- 
ant that  he  was  In  Imminent  peril.  The  sec- 
ond part  of  tbe  general  oral  charge  of  the 
court  excepted  to  is  liable  to  the  same  criti- 
cism. 

We  have  examined  the  written  charges 
requested  by  the  defendant  In  this  case,  and 
find  no  error  In  the  refusal  of  tbe  court  to 
give  them. 

Tbe  Judgment  of  tbe  court  Is  reversed, 

and  the  cause  remanded. 

WBAKI;BT,  C.  J..  and  TT80N  and  AN- 
DERSON, JJ..  concur. 


SMITH  et  al.  T.  PHILIPS  et  al. 

(Supreme  Court  of  Florida,  Division  A.  May  22, 
1900.) 

1.  Taxation— Collection  of  Taxbs — Sals  of 
Land — Statdtobt  Pbovibiok. 

Under  chapter  4115.  p.  3.  Laws  181)3,  a  sale- 
of  lands  in  1894  for  the  1803  tax  Assessment 
was  authorized. 

2.  Same— Tax  Deed— Validitt. 

The  mere  omissitm  from  the  description  of 
lands  embraced  in  a  tax  deed  of  the  words  "Tal- 
lahaswe  meridian"  does  not  render  a  tax  deed 
void,  since  it  most  be  presumed  that  only  Flori- 
da lands  are  being  sold,  and  npon  such  presump- 
tion no  possible  ambiguity  Is  made  to  appear. 

3.  Saub. 

Tbe  insertion  by  the  clerk  ioto  the  statutory 
form  of  a  tax  deed  of  the  words  "the  required 
thirty  days'  notice  having  been  given"  is  un- 
necessary, but,  being  a  step  In  tbe  statutory 
proceedings  antecedent  to  the  deed,  does  not 
render  the  deed  void  on  its  face.  The  fact,  how- 
ever, is  presumed,  subject  to  rebuttal. 

4.  Same— CoNSTBUCTiOK. 

A  tax  deed,  after  reciting  separate  sales  of 
two  40*8  to  the  same  purchaser,  does  not  show 
conclusively  a  joint  sue  by  the  recital  therein 
that  tbe  grantee  had  acquired  the  Interest  of 
the  purchaser  to  the  lands  by  virtue  of  such  tax 
"sale,"  as  appears'  indorsed  on  the  "certificate." 

5.  Sake—Assiokuent— Burden  of  Proof. 

The  statutory  form  of  the  tax  deed  does  not 
make  provisions  for  an  assignment,  and  the 
burden  Is  upon  the  claimant  under  a  tax  deed, 
who  was  not  the  purchaser  at  the  sale,  to  prove 
the  assignment 

6.  Saicb— Statutobt  FOBIC. 

Substantial  compliance  only  la  required  by 
statute  with  the  form  of  the  tax  deed  prescribed 
in  chapter  4115.  The  use  of  the  words,  "Done 
in  the  presence  of"  two  witnesses,  in  lieu  of 
"Signed  and  sealed  in  the  preseoce  of,"  does  not 
render  the  deed  void. 
(Srilabua  by  the  Court.) 

Error  to  Circuit  Court,  Hernando  County; 
William  S.  Bullock,  Judge. 

Action  by  N.  D.  Philips  and  another  against 
Geoi^Iana  Smith  and  her  hui^and.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
bring  error.   Reversed,  and  new  trial  ordered. 

Coogler  &  Sou,  for  plaintiffs  In  error.  W. 
W.  Hampton,  for  defendaute  In  error. 
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OOCKRELL^  J.  After  the  plaintiffs  In  an 
action  of  ejectment  liad  deralgned  tbelr  title, 
tbe  defendant  offered  In  evidence  a  certiOed 
copy  of  a  tax  deed,  bat  to  Its  being  read  In 
evidence  the  court  BustaUied  an  objection, 
**that  the  sale  of  lands  for  taxes  was  not  ao- 
thorlzed  by  the  acts  of  the  Leglalatore  of 
1891,  and  that  the  deed  la  void  upon  Its  face." 

There  was  verdict  and  judgment  tcx  the 
plaintiffs,  to  which  the  defendants  prosecote 
this  writ  and  assign  as  error  the  above  rol* 
fng. 

The  first  snbdlvlslon  of  the  objection  pre- 
sents no  difficulty.  The  tax  deed  Is  based 
upon  a  sale  Id  1894  for  taxes  assessed  In 

1893. 

The  scheme  devised  In  1891  for  certiflca- 
tlon  of  lands  for  unpaid  taxes  had  not  worked 
Buccessfully,  and  the  next  Legislature  there- 
after, which  convened  In  1893,  returned  to 
the  former  practice  of  a  public  sale,  and  for 
the  taxes  for  that  and  succeeding  years  there 
has  been  no  certification  under  the  act  of 
1891.  In  chapter  4115,  p.  3,  Laws  1893,  ap- 
proved June  2,  1893,  there  was  no  Interfer- 
ence  with  wliat  had  been  done  that  year  In 
the  matter  of  assessment,  but  the  change  was 
made  as  to  the  compulsory  process  for  eu- 
forclng  that  assessment. 

The  defendants  in  error  urge  Tarlous  ob- 
jections to  the  form  of  the  tax  deed,  which 
they  claim  made  it  void  upon  Its  face,  and 
tbelr  objections  will  be  discussed  seriatim. 
We  shall  not,  however,  undertake  to  con- 
sider other  objections  urged  here  which  do 
not  go  to  the  face  of  the  deed,  such,  for  ex- 
ample, as  the  acknowledgment,  the  failure  to 
account  Cor  the  original,  and  to  prove  facts 
that  may  tte  essential  to  the  validity  of  the 
deed,  as  absolute  proof  of  title. 
•  The  first  objection  which  we  are  asked  to 
consider  Is  that  the  land  is  not  sufficiently 
Identified  to  convey  title.  The  description  Is 
"the  northeast  quarter  of  the  northeast 
quarter  of  section  31,  township  22  south, 
range  20  east,  containing  40  acres,  assessed 
and  sold  as  the  property  of  Philips  and 
Evans."  The  deed  further  shows  that  this 
land  was  sold  by  the  tax  collector  of  Her- 
nando county  for  unpaid  taxes.  The  specific 
objection  Is  that  the  state  and  county  are 
not  shown.  While  It  may  be,  and  doubtless 
Is,  true  that  such  description  might  apply  to 
a  40  in  some  other  state  than  Florida,  yet  It 
would  be  idle  to  indulge  a  presumption  that 
ttae  taxing  authorities  of  Hernando  county 
were  selling  land  In  some  other  state  or 
country,  and  the  description.  If  limited  to 
Florida,  can  apply  only  to  Hernando  county. 
The  failure  to  Insert  in  the  description  the 
"Tallahassee  meridian"  does  not  render  It 
void,  even  In  a  tax  deed.  KeepCer  v.  Force, 
86  Ind.  81. 

The  unnecessary  recitation  by  the  clerk  in 
the  statutory  form  of  a  tax  deed  that  "the  re- 
quired thirty  days'  notice  having  been  given" 
does  not  vitiate  it.  White  the  statute  re- 
quires a  SO-day  notice  of  the  application  for 


the  deed  and  prescrlbea  the  manner  of  1^  it 
doea  not  require  the  deed  to  set  forth  the 
notice.  The  statutory  form  prescribed  by 
the  LeglBlatnre  is  wholly  silent  as  to  this, 
and  It  la  one  of  the  proceedinga  the  regalar 
Ity  of  which  Is  evidenced  prima  lade  by  the 
deed;  such  presomptltm  being  subject  to  re- 
buttal. The  recital  doea  not  amount  to  an 
affirmative  showing  that  the  statutory  notice 
has  not  been  given,  but  Is  at  most  a  short,  bat 
needless,  statement  that  the  notice  was  tAven. 

The  deed  shows  that  two  40^8  in  the  same 
township  were  sold  separately,  but  on  the 
same  day,  to  one  Otto  C.  Butterwerck,  and 
furOier  recites  that  <me  Mary  E.  Moi^r,  to 
whom  the  deed  Is  made,  "has  purchased  the 
right,  title,  and  Interest  of  the  said  Otto  G. 
Butterwerck  in  and  to  the  lands  acquired  by 
reason  of  such  tax  sale,  by  paying  therefor 
'value  received,'  as  appears  Indorsed  on  the 
back  of  certificate  of  tax  sale."  The  objee- 
tion  presented  and  urged  here  Is  that  the 
deed  shows  a  joint  sale  of  separate  parcels 
of  land;  but  tbis  It  does  not  do.  To  the 
contrary,  It  bad  theretofore  clearly  stated 
separate  sales  of  the  two  40'b,  and  the  use  by 
the  clerk  of  the  singular  number  In  redting 
the  assignment  does  not  necessarily  and  con- 
<dU8lvely  show  a  single  certificate  embracing 
the  separate  sales. 

It  may  be  well  here  to  note  that  the  atato- 
tory  tax  deed  contains  no  reference  to  tbe 
matter  of  assignment,  and  that,  as  It  alone 
is  made  prima  facie  evidence  of  regularity, 
there  is  no  presumption  to  he  read  into  it  by 
mere  recital  of  the  clerk  as  to  tbe  validity 
of  the  assignment  and  the  burden  is  still 
on  tbe  claimant  under  tbe  tax  deed  to  prove 
the  assignment,  as  to  which  he  alone  can 
be  held  to  be  fully  advised. 

An  objection  is  made  to  tbe  execution  of 
the  deed.  Substantial  compliance  only  with 
the  statutory  form  Is  requisite.  Section  61, 
C.  411S,  p.  86,  Laws  1893. 

Following  literally  the  prescribed  form,  the 
attestation  clause  of  tbe  deed  reads:  "In 
testimony  whereof,  I,  Frank  B.  Saxon,  clerk 
of  tbe  circuit  court  of  Hernando  county,  have 
executed  this  deed  pursuant  to  and  In  virtue 
of  the  authority  Invested  by  law,  for  and  on 
behalf  of  said  state,  and  have  hereunto  sub- 
scribed my  name  officially  and  affixed  tbe 
seal  of  the  circuit  court  of  the  said  county  of 
Hernando,  at  Brooksvllle,  In  the  said  county 
of  Hernando,  this  25th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seven.  Frank  E.  Saxon. 
Clerk  of  the  Circuit  Court"  The  official 
seal  is  affixed.  Then  comes  the  variation. 
The  form  reads:  "Signed  and  sealed  In  the 
presence  of,"  with  blanks  for  two  witnesses; 
whereas  tbis  deed  reads:  "Done  In  the  pres- 
ence of  J.  A.  Jennings  and  Stephen  A.  Wil- 
son," and  tbe  objection  Is  that  there  la  no 
evidence  that  the  deed  was  signed,  sealed, 
and  delivered  in  the  presence  of  two  wit- 
nesses. The  variance  was  caused  probably 
by  tbe  use  of  an  old  blank  form,  provided 
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under  the  act  of  1887,  In  which  the  word 
"Done"  occnrB.  Keeping  In  mind  that  "Bub- 
itantlal,'*  not  literal,  compliance  la  anffident 
by  the  mandate  of  the  Legislatore,  it  would 
be  the  height  of  reflnranent  to  hold  tiio 
TSTlance  fatal.  The  word  "Don^*  la  as  hroad 
as,  If  not  broader  than,  the  words  "Signed 
and  sealed,"  and  may  comprehend  the  idea 
of  the  execution,  as  well  as  the  signing  and 
Bealin^  which  th^  attest  were  ''done"  in 
tbelr  presence.  The  statute  does  not  require 
anything  further  in  the  presence  of  two  wlt- 
iwBses  than  the  signing  and  seallnft  and  doea 
not  Include  the  dellTery,  so  we  need  not  de- 
termine whether  "done"  is  as  comprehenslTe 
in  Its  meaning  as  its  usual,  but  more  tech- 
nical, synonym  "executed." 

Am  against  the  objection  ui^ed  the  deed 
should  hare  boea  admitted.  It  was  apparent- 
ly offered  as  proof  of  title,  either  In  the  link 
of  the  defendanta'  chain  or  in  another,  so  as 
to  defeat  the  plaintiffs  upon  the  qneetirai  of 
title  alone,  and  not  aa  color  of  title  merely 
UEwn  whkA  to  found  adTerse  possession, 
whldi  latter  aspect  of  its  admlsstblUty  has 
not  been  passed  npon. 

For  the  reasons  glvMi  the  court  erred  in  re> 
fusii^  to  permit  tlw  deed  to  t>e  read  in  evi- 
dence, and  the  Judgment  is  therefore  revera- 
ed,  and  a  new  trial  ordered. 

BHAGKLEFORD.  0.  J.,  and  WHITFIBLD, 
concur. 

TATIiOB,  HOOKBB,  and  PABKHUJU  JJ>* 
amcur  in  the  opinion. 


STATE  ex  rel.  ELLIS,  Atty.  Gen.,  v.  AT- 
LANTIC COAST  LINB  R.  CO. 
(Snpreme  Court  of  Florida.  May  29,  1906.) 

1.  CaBBIEBS— DITTIE8— SUTIOC    OT    PUBLIC  — 

DiSCBIUINATION. 
A  railroad  company,  acting  aa  a  common 
carrier.  In  bound  to  serve  all  the  memtwrs  of 
tlie  public  alike  who  apply  for  service  under 
like  conditions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  »  901-905.] 

2l  Save— Fbeioht. 

^Vhe^e  a  railroad  company,  actioK  aa  a 
common  carrier,  voluntarily  engages  in  trans- 

Eirtiog  and  delivering  bctweeo  stations  on  its 
De  of  road  the  poles,  wireB,  etc..  of  one  tele- 
graph company,  It  may  be  compelled  by  manda- 
mns  to  perform  a  similar  service  for  another 
telegraph  company;  nor  is  the  duty  of  the  com- 
mon carrier  affected  by  reason  of  the  service 
being  performed  under  a  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §§  901-905.] 

!         (Byllabua  by  the  Court.) 

In  Banc.  Application  by  the  state,  on  the 
relation  of  W.  H.  Ellis,  Attorney  Graeral, 
(or  a  writ  of  mandamus  against  the  Atlantic 
Coast  Line  Railroad  Company.  Demurrer 
erermled* 

This  Is  an  original  proceeding  In  manda- 
mus, brought  by  the  Attorney  General  under 
tbe  provisions  of  chapter  4700^  p.  76^  Acts 
41  SO.— 84 


1899,  to  enforce  an  order  of  the  Railroad 
Commissioners,  and  seeks  practically  the 
same  relief  which  was  sought  in  a  prevtou** 
proceeding  by  mandamus  in  thla  court  (40 
South.  876)  betwera  tbe  same  parties,  but 
under  different  conditions. 
The  alternative  writ  la  as  foUows: 
"Whereas,  by  a  petition  caused  to  be  filed 
in  this  court  by  the  Railroad  Commissioners 
of  the  state  of  Florida,  in  the  name  of  the 
said  state,  upon  the  relation  of  W.  H.  Ellis, 
Attorney  General  of  said  state.  It  has  been 
made  to  appear:  That  complatot  was  here- 
tofore made  to  the  Railroad  Oommlssloners  of 
the  state  of  Florida  by  the  Postel  Telegraph 
Gable  Company,  a  body  corporate  undor  the 
lawa  of  tbe  state  of  New  YoA  and  engaged 
in  a  general  telegraphic  bu8ln»s  throughout 
the  United  States,  with  lines  wire  In  the 
several  states,  and  to  the  stote  of  Florida, 
against  the  Atlantic  Coast  Line  Railroad 
Company,  a  railroad  corporatton  engaged  to 
the  business  of  a  common  caiyler  and  having 
and  operating  a  railroad  to  the  state  of  Flori- 
da, that  the  said  Atiantic  Coast  Line  Railroad 
Company  was  guilty  of  unjust  dlscrlmlnati«i 
In  favor  of  the  Western  Union  Telegraph 
Company  by  transporttog  and  distributing  for 
said  Western  Union  Telegraph  Company  ito 
men,  wire,  polea,  and  other  material  for 
the  erection,  malntraianoe,  operation,  rqulr, 
OHiBtruction,  and  reconstruction  of  its  Itoe 
of  wire  along  ito  railroad,  in  said  stote,  and 
refusing  to  perform  like  services  for  any  and 
all  oCber  telegraph  and  telephone  companies; 
that  due  notice  was  served  by  HiB  Railroad 
Commissioners  on  tlie  said  Atiantic  Coast 
Line  Railroad  Cranpany  that  there  would  be 
a  meeting  of  the  said  Railroad  Commissioners 
at  their  otBce  in  Tallahsssee,  at  10  o'clock 
a.  m.,  April  9,  A.  D.  1906,  at  which  they 
would  be  beard  to  show  cause,  if  any  they 
had,  why  such  unjust  discrimination  should 
not  cease,  and  the^  be  required  to  transport 
and  distribute  tor  any  and  ail  telegraph  and 
telephone  companies  their  men,  wire,  poles, 
and  other  material  over  and  along  the  line 
of  their  railroad  within  the  stoto  of  Florida, 
and  why  a  Just  and  reastwablerateshould  not 
be  prescribed  for  said  Atlantic  Coast  JAna 
Railroad  Company  to  charge  for  such  serv- 
ices ;  that  the  said  railroad  company  did  not 
appear  by  cotmsel  or  otherwise,  In  response 
to  said  notice,  and  failed  to  file  any  answer 
to  said  complaint;  that  the  said  Railroad 
Commissioners  did  thereupon  find  and  de- 
termine that  the  said  Atlantic  Coast  Line 
Railroad  Company,  In  hauling  and  dlstrlb- 
ntlng  between  stotions  on  and  along  Ito 
line  of  railroad  to  the  stote  of  Florida  for 
the  Western  Union  Telegraph  Company  Ito 
men,  wire,  poles,  and  other  material  for 
tiie  erection,  matotenance,  operation,  repair, 
construction,  and  reconstruction  of  Its  Itoe 
of  wire,  and  In  refusing  to  perform  like 
services  for  any  and  all  other  telegraph  and 
telephone  companies,  was  guilty  of  an  unjust 
discrimination  to  favor  of  the  said  Western 
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UnloQ  Telegraph  Company,  and  was  in  viola- 
tion of  cliapter  4700  of  tbe  Laws  of  Fiorlda ; 
that  It  was  tbereapon  ordered  and  adjnt^ed 
by  the  Railroad  CommlBBlonera  of  tbe  state 
of  Florida  that  such  trnjost  discrimination  be 
dlscontlnned,  and  that  said  Atlantic  Coast 
Line  Railroad  Company  be  required  to  haul 
and  distribute  between  Its  stations,  on  and 
along  Its  line  of  railroad.  In  the  state  of 
Fiorlda,  for  any  and  all  telegraph  and  tele- 
phone companies,  their  men,  wire,  poles,  and 
other  materia]  for  the  erection,  maintenance, 
operation,  repair,  construction,  and  recon- 
struction of  their  lines  of  wire,  and  that  the 
said  Atlantic  Coast  Line  Railroad  Company, 
for  such  services  performed  and  rendered  any 
telegraph  or  telephone  company,  may  charge 
the  current  tariff  rates  from  the  point  of  ship- 
ment to  the  first  regular  station  next  beyond 
the  last  intermediate  place  where  t^uch  ma- 
terial is  to  be  unloaded,  and  the  consignor 
shall  furnish  all  labor  necessary  to  effect 
such  distribution,  and  shall  pay  full  flrst- 
cltim  passenger  Xares  for  all  men  whom  they 
Bend  with  such  cars  to  effect  such  distribu- 
tion, and  for  the  extra  service  of  stopping 
cars  and  engines  between  stations  the  rail- 
road company  may  chaise  and  collect  ten 
dollars  per  car  per  day  In  addition  to  the 
current  rate,  a  copy  of  said  order  being  at- 
tached to  said  petition,  and  a  like  copy  being 
hereto  annexed,  marked  'Exhibit  A.'  That 
the  Postal  Telegraph  Cable  Company,  a  body 
corporate  under  the  laws  of  the  state  of 
New  Tork  and  engaged  in  a  general  tele- 
graphic business  throughout  tbe  United 
States,  with  lines  of  wire  In  the  several 
states,  and  In  the  state  of  Florida,  desir- 
ing to  extend  its  telegraphic  line  from  the 
city  of  Jacksonville,  In  the  county  of  Duval, 
to  the  city  of  Lakeland,  in  the  county  of 
Polk,  In  the  state  of  Fiorlda,  and  for  that 
purpose  to  construct,  maintain,  and  operate 
a  line  of  poles  and  wires  along  the  right 
of  way  of  the  said  Atlantic  Coast  Line  Rail- 
road Company  from  the  said  city  of  Jackson- 
ville to  the  eaid  city  of  Lakeland,  and  Into 
and  through  the  counties  of  Duval,  Clay,  Put- 
nam, Volusia,  Orange,  Osceola,  and  Polk,  by 
regular  proceedings  in  the  circuit  court  for 
Duval  county,  Florida,  under  the  statutes 
of  said  state  In  such  cases  made  and  pro- 
vided, condemned  and  acquired  a  right  of 
way  and  ea'-emeut  to  so  construct,  operate, 
and  maintain  a  line  of  poles  and  wires  upon 
the  right  of  way  of  the  said  Atlantic  Coast 
Line  Railroad  Company  through  tbe  counties 
aforesaid.  That  after  the  order  of  the  Rail- 
road Commissioners  was  made  as  aforesaid 
the  said  Postal  Tel^aph  Cable  Company  ap- 
plied to  the  raid  Atlantic  Coast  Line  Rail- 
road Company  to  haul  and  distribute  between 
Its  stations  on  and  along  Its  line  of  railroad, 
between  the  city  of  Jacksonville  and  the  city 
of  Lakeland,  and  throuRh  the  counties  of 
Duval,  Clay,  Putnam,  Volusia,  Orauge,  Osce- 
ola, and  Polk,  their  meu,  poles,  wire,  and 
other  material  for  the  erection,  constmctloiit 


maintenance,  and  operation  of  their  telegraph 
line  between  said  cities  of  Jacksonville  and 
Lakeland,  and  offered  to  pay  for  such  services 
the  current  tariff  rates  of  said  railroad  com- 
pany from  the  point  of  shipment  to  the  first 
regular  station  on  its  line  next  beyond  the 
last  Intermediate  place  where  such  material 
is  to  be  unloaded,  and  to  furnish  all  labor  nec- 
essary to  effect  such  distribution,  and  to  pay 
full  flrst-class  passenger  fares  for  all  men 
sent  with  such  cars  to  effect)  euch  distribu- 
tion, and,  in  addition,  ten  dollars  per  car  per 
day  for  the  extra  service  of  stopping  care 
and  engines  between  stations;  but  the  said 
Atlantic  Coast  Line  Railroad  Company  re- 
fused to  receive  and  haul  and  distribute  be- 
tween their  stations,  on  and  along  their  line 
of  railroad,  from  Jacksonville  to  Lakeland, 
the  men,  poles,  wire,  and  other  material  of 
the  Postal  Tel^aph  Cable  Company  under 
the  mlA  order  of  tbe  Railroad  Commissioners, 
aforesaid,  and  still  refuses  so  to  do,  although 
demand  has  been  made  for  such  service,  as 
aforesaid.  That  the  said  refusal  of  the  said 
Atlantic  Coast  Line  Railroad  Company  to 
comply  with  and  carry  out  the  said  order  of 
the  Railroad  Commissioners  of  the  state  of 
Florida  was  brought  to  the  attention  of  the 
said  Railroad  Commissioners,  and  thmnpon 
an  order  was  passed  by  the  Railroad  Commis- 
sioners requesting  and  directing  tbe  Attorney 
General  of  the  state  of  Florida  to  institute 
such  proceedings  in  tbe  courts  as  may  be 
necessary  to  enforce  compliance  by  the  Atlan- 
tic Coast  Line  Railroad  Company  with  the  or- 
der of  the  Railroad  Commissioners  aforesaid. 
In  behalf  of  tbe  said  Postal  Tel^aph  Oable 
Company. 

And  whereas,  the  state  of  Florida,  by  W. 
H.  Ellis,  the  Attorney  General  of  said  state, 
prays  that  a  writ  of  mandamus  may  Issue 
from  this  court,  directed  to  tbe  said  Atlantic 
Coast  Line  Railroad  Company,  a  corporation, 
commanding  it  to  obey  the  said  order  of  the 
Railroad  Commissioners  of  the  state  of  Flor^ 
Ida,  In  behalf  of  the  said  Postal  Telegraph 
Cable  Company,  by  receiving  and  hauling  and 
distributing  between  Its  stations,  on  and 
along  its  line  of  railroad,  In  the  state  of 
Florida,  between  the  cities  of  Jacksonville 
and  Lakeland,  and  in  and  through  the  coun- 
tles  of  Duval,  Clay,  Putnam,  Volusia,  Orange. 
Osceola,  and  Polk,  the  men,  and  poles,  wire, 
and  other  material,  of  the  said  Postal  Tele- 
graph Cable  Company,  for  the  erection,  main- 
tenance, operation,  repair,  construction,  and 
reconstruction  of  Its  telegraph  line  between 
the  said  cities  of  Jacksonville  and  Lakeland, 
at  and  for  not  exceeding  the  current  tariff 
rates,  from  the  point  of  shipment  to  the  first 
recrular  station  next  beyond  the  last  Interme- 
diate place  where  such  material  Is  to  be  un- 
loaded, and  full  first-class  passenger  fares 
for.  all  men  sent  by  said  Postal  Telegraph 
Cable  Company  with  the  cars  to  effect  such 
distribution,  and  ten  dollars  per  car  per  day 
In  addition  to  the  said  current  tariff  rates: 

"Now,  therefore,        being  willing  that 
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fall  and  speedy  Jnstlce  sliould  be  done  In 
the  premises,  do  command  yon,  tbe  said 
Atlantic  Coast  Line  Railroad  Company,  that 
jon  forthwith  comply  with  the  said  order  of 
the  Railroad  Commissioners  of  the  state  of 
Florida,  la  behalf  of  tbe  said  Postal  Tele- 
ernph  Cable  Company,  by  receiving  and  haul- 
ing and  distributing  between  the  stations  on 
and  along  the  line  of  your  railroad.  In  the 
state  of  Florida,  between  tbe  cities  of  Jack- 
Bonvllle  and  Lakeland,  and  in  and  througb 
the  counties  of  Dnval,  Clay,  Putnam,  Volusia, 
Orange,  Osceola,  and  Polk,  tbe  men.  and  the 
poles,  wire,  and  other  material  of  tbe  said 
Postal  Telegraph  Cable  Company,  for  the 
erection,  maintenance,  operation,  repair,  con- 
struction, and  reconstruction  of  Its  telegraph 
line  between  the  said  cities  of  Jaclisonville 
and  Lakeland,  at  and  for  not  exceeding  the 
current  tariff  rates  from  tbe  point  of  ship- 
ment to  tbe  first  r^lar  station  next  t)eyond 
the  last  intermediate  place  where  such  ma- 
terial Is  to  be  unloaded,  and  full  first-class 
passenger  fares  for  all  men  sent  by  said  Post- 
al Tel^rraph  Cable  Company  with  the  cars  to 
effect  such  dlstrlbation,  and  ten  dollars  per 
car  per  day  In  addition  to  the  said  current 
tariff  rates,  or  that  you  show  cause  why  yon 
have  not  done  so  before  our  Supreme  Court 
at  the  Capitol,  In  the  city  of  Tallahassee, 
at  ]0  o'clock  a.  m.,  on  the  8tb  day  of  May, 
A.  D.  1906,  and  liaye  yon  tlien  and  tliere 
this  writ" 

"  TExhlblt  A,' 

"  *Order  Na  94. 

Railroad  Commlarton,  State  of  Florida, 
"rro  the  Atlantic  Coast  Line  Railroad  Com- 
pany. 

**  Xlompialnt  having  been  made  to  the  Rail- 
road CommissIonerB  of  the  state  of  riorida 
tbAt  tbe  Ationtlc  Coast  Line  Railroad  Com- 
pany IB  gnllty  of  nnjost  discrimination  In 
favor  of  the  Western  Union  Telegraph  Com- 
pany by  tranqmrttng  and  distribntlng  for 
raid  Western  Union  Telegraph  Company  Its 
men,  wire,  poles,  and  other  material  for  the 
erection,  maintenance,  operation,  repair,  con- 
struction, and  reconstruction  of  its  line  of 
wire  along  said  railroad  in  said  state,  and 
refuses  to  perform  like  services  for  any  and 
all  other  telegraph  and  telephone  companies, 
and  due  notice  having  been  served  on  tbe 
Atlantic  Coast  Line  Railroad  Company  tbat 
there  would  be  a  meeting  of  the  Railroad 
Commissionens  at  their  office  in  Tallahassee, 
at  10  o'clock  a.  m.,  April  0,  A.  D.  1906,  at 
which  they  would  be  beard  to  show  cause, 
if  any  they  had,  why  such  unjust  dlscrliulna- 
tlon  should  not  cease,  and  they  be  required 
to  transport  and  distribute  for  any  and  all 
telegraph  and  telephone  companies  their  men, 
wire,  poles,  and  other  material  over  and 
along  the  line  of  tlieir  railroad  within  said 
(ttate  of  Florida,  and  why  a  Just  and  reason- 
able rate  should  not  be  prescribed  for  said 
Atlantic  Coast  Line  Railroad  Gompanr  to 


charge  for  such  services,  and  tbe  said  rail' 
road  company  not  having  appeared,  by  coun- 
sel or  otherwise.  In  response  to  said  notice, 
and  having  filed  no  answer  to  the  said  com- 
plaint, and  the  commissioners  being  fully  ad- 
vised, do  find  that  tbe  said  Atlantic  Coast  Line 
Railroad  Company,  In  hauling  and  distribut- 
ing between  stations  on  and  along  Its  line 
of  railroad  in  tbe  state  of  Florida  for  the 
Western  Union  Telegraph  Company  Its  men, 
wire,  poles,  and  other  material  for  the  erec- 
tion, maintenance,  operation,  repair,  construc- 
tion, and  reconstruction  of  its  line  of  wire, 
and  In  refusing  to  perform  like  services  for 
any  and  all  other  telegraph  and  telephone 
companies,  Is  guilty  of  unjust  discrimination 
in  favor  of  said  Western  Union  Telegraph 
Company,  and  Is  In  violation  of  chapter  4700 
of  the  laws  of  Florida. 

"  *It  la  hereby  ordered  and  adjudged  by 
the  Railroad  Commissioners  of  tbe  state  of 
Florida  that  such  unjuet  dlserlminatlou  be 
discontinued,  and  that  said  Atlantic  Coast 
Line  Railroad  Company  be  and  Is  hereby  re^' 
quired  to  haul  and  distribute  between  Its 
stations  on  and  along  Its  line  of  railroad. 
In  the  state  of  Florida,  for  any  and  all  tele- 
graph and  telephone  companies,  their  men, 
poles,  wire,  and  other  material  for  tbe  «:ec- 
tion,  maintenance,  operation,  repair,  constrnc- 
tlon,  and  reconstruction  of  their  lines  of  wire. 

"*It  Is  further  ordered  and  adjudged  by 
the  Railroad  Commissioners  of  the  state  of 
Florida  that  the  said  Atlantic  Coast  Line 
Railroad  Company,  for  such  services  perform- 
ed and  rendered  for  any  telegraph  or  tele- 
phone company,  may  charge  the  current 
tariff  rates  from  tbe  point  of  shipment  to  tbe 
first  regular  station  next  beyond  the  last 
intermediate  place  where  such  material  is  to 
be  unloaded,  and  the  consignor  shall  furnish 
all  labor  necessary  to  effect  such  distribution, 
and  shall  pay  full  first-class  passeiigcr  fares 
for  all  men  whom  they  send  with  such  cars 
to  effect  such  distribution,  and  for  the  extra 
service  of  stopping  cars  and  engines  between 
stations,  as  above  indicated,  tbe  railrnnd  com- 
pany may  charge  and  collect  ten  dollars  per 
car  per  day  In  addition  to  the  current  rate. 

"  *Done  and  ordered  by  the  Railroad  Com- 
missioners of  tbe  state  of  Florida  in  session 
at  their  office  In  the  city  of  Tallnhnssee, 
Florida,  this  tbe  10th  day  of  April,  A  D.  1006. 

**  '[Signed]  Jeffn.  B.  Browne,  Chairman. 
"  'Attest : 

"•[Signed]  B.  a  Dunn,  Secretary,'" 

To  this  writ  a  demurrer  has  been  inter- 
posed by  the  respondent  and  upon  tbe  issues 
tbus  raised  has  been  arg\ied  and  submitted. 
The  following  Is  tbe  demurrer: 

"Now  comes  tbe  defendant,  the  Atlantic 
Coast  Line  Railroad  Company,  a  corporation, 
and  says  that  tbe  alteniatlve  writ  Is  bad  In 
substance  and  insufficient  In  law  to  be 
answereOL 

"Tbe  substantial  matters  of  law  to  be 
a:nEued  ore  as  follows; 
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**(1)  That  the  order  made  by  the  Railroad 
Oommlssloners  of  the  state  of  Florida  la  with- 
out authority  of  law, 

"(2)  That  there  Is  no  authority  of  law  for 
the  Railroad  CkiDunlssIouerB  of  the  state  of 
Florida  to  make  a  rate  special  and  applicable 
to  one  railroad  corporatLtm  and  not  applicable 
and  enforceable  as  against  all  railroad  cor- 
porations In  the  state;  that  they  have  only 
powers  to  make  rates  that  shall  be  applicable 
and  enforceable  as  to  all  railroad  corpora- 
tions. 

"<3}  That  nndw  and  by  Tlrtae  of  said 
order  of  the  Railroad  Oonunlsslon  set  forth 
In  said  alternative  writ,  It  Is  sought  to 
compel  this  respondent,  a  railroad  corpora- 
tion, and  no  other  railroad  corporation  In 
the  state  of  Florida,  to  transport  and  carry 
the  articles  therein  named  for  a  giyea  price, 
and  is  therefore  a  discrimination  against 
this  respondent 
^  "(4)  That  the  Railroad  Commissioners  of 
the  state  of  Florida  have  no  power  to  make 
an  order  directing  or  compelling  a  carrier 
to  distribute  freight  at  points  other  than 
the  stations  on  Its  line  of  road,  and  there 
is  no  anthorlly  under  the  railroad  commission 
act  of  the  state  of  Florida  for  the  Railroad 
Commissioners  to  make  an  order  to  compel 
a  railroad  company  to  deliTO:  freight  along- 
side of  Its  road  and  at  points  between  sta- 
tions. 

"(B)  There  is  no  power  under  the  railroad 
commission  act  vested  In  the  commlBslonera 
authorizing  them  to  compel  respondent  to 
give  to  the  Postal  Telegraph  Cable  Company, 
either  by  contract  or  by  way  of  rate  made  by 
the  commlSBloners,  the  advantages  or  fadl- 
tles  It  gives  to  the  Western  Union  Telegraph 
Company  by  ccmtract. 

"(6)  That  It  appears  tqr  said  altematlTe 
writ  that  no  railroad  company  othw  than 
this  respondent  was  ever  summoned  to  ap- 
pear at  any  heaitag  before  the  Railroad  Gom- 
misBioners  of  the  state  of  Florida,  and  that 
no  railroad  company  other  than  the  respond- 
ent was  ever  given  an  opportunity  of  being 
heard  before  the  Railroad  Omnmlsslon  as  to 
the  rate  proposed  to  be  made  on  the  articles 
set  forth- in  the  alternative  writ;  and  that 
by  said  alternative  writ  It  appears  that  re- 
spondent solely  and  alone  of  ail  of  the  rail- 
road corporations  In  the  state  was  singled 
out  for  the  purpose  of  having  a  rate  made 
over  its  line  of  road  and  no  other,  for  the 
articles  named  In  said  alternative  writ 

"(7)  That  the  powers  of  the  Railroad  Com- 
mission extend  only  to  making  reasonable 
and  uniform  rates  to  govern  all  of  the  rail- 
road corporations  in  tlie  state,  as  to  the 
same  product  or  article  to  be  moved,  and  it 
cannot,  under  its  powers,  make  a  rate  to 
apply  to  one  corporation  only  and  not  to 
other  corporations,  though  that  rate  may  ap- 
ply to  that  corporation  us  to  all  telegraph 
and  telephone  companies,  since  It  does  not 
apply  to  any  other  railroad  company  moving 
a  like  prodiict.'* . 


Vred  T.  Myers  and  Danl.  W.  Bountree, 
for  relator.  John  BL  Hartridg^  for  re- 
spondent 

HOCKER,  J.  (after  stating  the  facts). 
We  do  not  think  it  necessary  to  repeat  wLat 
is  contained  in  the  opinion  in  the  previous 
case  decided  at  this  term  between  the  same 
parties  as  to  the  powers  of  the  Railroad  Com- 
missioners to  correct  abuses  and  prevent  un- 
just discriminations  by  persons  and  cor- 
porations engaged  as  common  carriers  in 
transporting  persons  and  property  or  per- 
forming other  services  of  a  public  nature. 
The  demurrer  admits  the  allegations  of  the 
alternative  writ,  and  those  allegations  in  our 
opinion  clearly  show  that  the  respondent  has 
violated  tlie  general  order  of  the  Railroad 
Commissioners  requiring  it  to  perform  for 
any  and  all  telegraph  and  telephone  com- 
panies a  service,  in  effect  similar  to  that 
which  It  has  performed  as  a  common  carrier 
for  the  Western  Union  Telegraph  Company, 
by  refusing  the  same  service  to  the  Postal 
Telegraph  Cable  Company.  For  we  think  it 
is  clear  that  a  railroad  company  where  it 
acta  as  a  common  carrier  is  bound  to  serve 
all  the  members  of  the  public  alike,  who 
apply  for  service,  under  like  conditions. 

The  contmtlon  that  the  general  order  of 
the  Railroad  Commissioners  is  unauthorized 
by  law  Inasmuch  as  It  applies  only  to  the  re- 
spondent, we  think  Is  unfounded.  In  the 
very  nature  of  things  snch  an  order  could  not 
be  made  to  apply  to  another  railroad  com* 
pany  which  had  not  voluntarily  performed 
for  some  patron,  the  services  described  In 
these  proceedings,  which  is  in  some  respects 
peculiar,  in  that  it  Involves  the  delivery  of 
poles,  wires,  etc.,  between  stations.  But  the 
respondent  liavlng  voluntarily  performed  this 
service  f6r  the  Western  Union  Telgraph  Com- 
pany may  not  deny  It  to  another  company 
applying  for  similar  service  under  like  con- 
dlticms.  The  order  of  the  Railroad  Commis* 
sloners  la  a  general  order,  and  we  think  fully 
authorised  by  the  Constitution  and  chapter 
4700,  p.  76,  Acts  of  1899.  Nor  to  this  duty 
afCected  by  the  fact  that  the  service  was 
perfcumed  for  the  Western  Union  Tel^rapb 
Company  under  an  i^reement  ax  contract. 
The  rates  prescribed  In  this  general  order 
for  the  services  to  be  rendered  are  genmil  In 
their  nature,  and  apply  to  all  telegraph  and 
telephone  companies  which  sedi  to  have  the 
services  performed  and  are  not  challenged  on 
tM  ground  of  nnreaaonabloiess.  The  order, 
therefore,  Is  In  conformity  with  the  views  of 
tbia  court  as  expressed  In  tiift  opinion  hereto- 
fore rendered  at  tlUfl  ^m  betweoi  the  same 
parties.  We  refer  to  tiie  authorities  tliertin 
cited. 

The  demurrer  Is  oTerrnled,  and  the  re> 
spondent  Is  required  to  answer  tb&  alterna- 
tive writ  within  14  days  from  the  filing  of 
thto  opinion. 

SHACKLEFOdCD,  a  J.,  and  COCKREIiU 
WHITFIELDi  lAXIiC^-  and  BAJtKHlUU 
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BLUTEtENTHAt  at  «I.  r.  JONES. 

ffinpreme  Court  of  Florida.  Divldon  B.  May 
29,  1906.) 

BaNKBTJPTCT— DlSCHABOB— BiTEOr. 

Jonee  filed  a  voluntary  proceeding  In  bank- 
roptcy  in  the  United  State*  court  In  Geoi^ia 
In  tlie  year  1900.  B.  &  B.  were  then  creditors 
of  Jonea,  and  Bled  their  claim  and  resisted  his 
application  for  a  discharge  from  his  debts,  which 
resistance  was  successfal.  and  the  court  made  an 
order  refu^g  his  discharge.  Jones,  having  sub- 
aequently  moved  to  Florida,  in  the  year  1903 
filed  an  application  in  bankrupt^  in  the  United 
States  court  in  Florida.  B.  &  B.  were  notified 
of  this  proceeding,  but  did  not  appear  therein 
or  raise  the  que^ition  of  res  adjadicata  a»  to  their 
claim  against  Jones.  The  United  States  court 
in  Florida  made  a  general  order  discharging 
Jones  from  all  his  debts.  Afterwards  B.  &  B. 
andertook  to  enforce  their  debt  against  Jonea 
in  the  state  court,  and  Jones  pleaded  his  dis- 
cbarge. 

Held,  that  the  state  court  will  give  full  effect 
to  the  discharge  granted  Jones  and  apply  it  ta 
the  debt  due  from  him  to  B.  &  B.,  as  it  does 
Dot  appear  that  the  debt  dne  B.  &  B.  comes  with- 
in any  of  the  exceptions  of  section  17  of  the 
bankruptcy  act  approved  July  1,  1808,  c.  541 
(30  Stat.  BOO  [U.  S.  Comp.  St.  1901,  p.  3428]). 

(Syllaboa  by  the  CoiirtJ 

Appeal  from  Clrcolt  Govrl^  Folk  County; 
Joseph  B.  Wall,  Judge. 

Bill  by  M.  G.  Jones  against  Aaron  Blutfaen- 
aal  and  Monroe  L.  Blcksrt  Decree  tor 
complainant,  and  defendants  appeal.  Af- 
firmed. 

On  the  lOth  of  June,  1905,  the  appellee 
as  complainant  filed  hla  bill  In  the  circuit 
court  of  Polk  county  against  the  appellants, 
Blathenthal  ft  Bickart,  alleging  therein  that 
on  the  7th  of  August  1900,  the  appellants 
recovered  a  judgment  against  him  In  the 
said  court  for  $731.28,  and  $6.63  costs,  and 
had  an  execution  thereon  issued  and 
placed  in  the  bands  of  the  sheriff  of  said 
county;  that  said  Jndgment  was  rendered 
npoD  an  open  account  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  him  by 
the  said  firm  of  Bluthenthal  ft  Bickart;  that 
on  the  3d  of  August,  1908,  complainant  filed 
hi  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Florida,  Middle 
Division,  his  petition  In  bankruptcy,  and  that 
among  the  claims  of  creditors  of  complainaut 
scheduled  and  attached  to  this  petition  inbank- 
mptcy  was  the  said  Judgment  of  appellants, 
and  that  they  received  due  notice  of  the  filing 
of  said  petition;  that  after  due  notice  to  the 
creditors  of  complainant,  Including  Bluthen- 
tbBl  ft  Bickart,  said  petition  came  on  to  be 

heard,  and  on  the  day  of  ,  1903, 

the  complainant  was  adjudged  a  bankrupt  un- 
der the  acts  of  Congress  relating  to  bankrupt- 
cy,  and  within  the  time  required  by  law  he 
filed  his  application  for  final  discharge,  notice 
being  given  to  the  creditors,  including  appel- 
lants, and  on  the  7th  of  November,  1003,  com- 
plainant was  discharged  from  all  debts  and 
claims.  Including  that  of  appellants,  which 
existed  on  the  3d  of  August,  1903,  excepting 
such  debts  as  were  by  law  excepted  from 
Uie  operation  of  a  discbarge  in  bankruptcy* 


as  will  more  fully  appear  by  a  copy  of  the 
order  attached  to  the  bill;  and  that  the 
claim  of  Bluthenthal  &  Bickart  was  a  prov- 
able debt  against  appellee's  estate  and  did 
not  come  under  any  of  the  exceptions  of  the 
law  r^atlng  to  bankruptcy.  The  bill  alleges 
that  sin«  the  Ttb  of  November,  1908,  the  date 
of  his  discharge,  complainant  has  acquired 
title  to  certain  real  estate,  descrlbliw  It,  and 
that  appellants  have  caused  an  alias  execution 
to  be  Issued  npon  their  judgment,  and  the 
sberUC  levied  the  same  on  the  described 
lands  on  the  lOUi  of  May,  1905,  as  the  prop- 
erty of  complainant,  and  that  said  lands  are 
now  being  advertised  tor  sale  under  said 
execution,  to  be  sold  on  the  first  Monday 
In  July,  1905,  for  the  allied  purpose  of 
satisfying  said  execution  and  costs.  The 
bill  all^^  that  said  lands  are  not  subject 
to  levy  and  sale  under  said  execution  by 
reason  of  complainant's  discharge,  aud  that 
if  Bluthenthal  &  Bickart  are  permitted  to 
continue  ssld  proceeding  and  sell  said  lands 
under  said  execution,  a  cloud  will  be  cast 
on  the  title,  and  complainant  will  be  put  to 
annoyance  and  expense  in  having  same  re- 
mo^.  1!bA  bill  alleges  that  complainant 
Is  without  remedy  save  In  equity,  and 
prays  an  Injunction  against  said  sate  and 
general  relief.  The  copy  of  the  order  of  dis- 
charge In  bankruptcy  Is  as  follows: 

"The  United  States  of  America. 

"In  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Florida, 
Middle  Division. 

"In  the  Matter  of  Miles  0.  Jones,  Bankrupt 
No.  223.  In  Bankruptcy,  Southern  Dis- 
trict of  Florida — sa. 

"Whereas,  Miles  0.  Jonea,  of  Polk,  in  said 
district,  has  been  duly  adjudged  a  bankrupt 
under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to 
all  the  requirements  of  law  in  that  behalf: 
It  Is  therefore  ordered  by  this  court  that 
said  Miles  C.  Jones  be  dlscbai^ed  from  all 
debts  and  claims  which  are  made  provable 
by  said  acts  against  his  estate,  and  which 
existed  on  the  3d  day  of  August;  A.  D.  1903, 
on  which  day  the  petition  for  adjudication 
was  filed  by  him,  excepting  such  debts  as 
are  by  law  excepted  from  the  operation 
of  a  discharge  In  bankruptcy, 

"Witness  tiie  Honorable  James  W.  Locke, 
Judge  of  said  District  Court,  and  the  seal 
thereof,  this  7th  day  of  November.  A.  D. 
1903. 

"[Seal  of  Court]   Eiqcene  O.  Locke, 

"Clerk.- 

The  defendants  below,  appellants  here, 
answered  the  bill.  They  admit  the  bank- 
ruptcy proceedings  and  discharge  of  com- 
plainant as  alleged  In  the  bill ;  that  whether 
or  not  tbelr  Jndgment  was  scheduled  in  said 
proceedings  they  only  know  as  alleged  in 
the  bill,  as  they  had  nothing  to  do  with 
the  said  proceedings  as  to  scheduling  sold 
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debt  or  Judgment;  tbat  tbey  did  not  par- 
ticipate In  any  way  la  said  proceedings,  or 
prove  tbelr  Judgment,  or  ask  any  benefit  of 
said  proceedings.  Tbey  admit  notice  of  bis 
application  for  a  discbarge.  They  deny  tbat 
tbelr  debt  or  Judgment  was  In  any  way 
affected  or  discharged  by  reason  of  tbe  dis- 
cbarge of  complainant  which  he  obtained 
in  Florida.  Tbey  admit  that  complainant 
ostensibly  acquired  for  a  nominal  consider- 
ation the  lands  as  described  by  quitclaim 
deed  shortly  after  his  discbarge,  as  shown 
by  the  records  of  Polk  county.  They  admit 
that  they  levied  on  them  as  alleged.  The 
answer  then  alleges  tbat  In  the  year  1900 
complainant  was  a  resident  of  Georgia,  and 
there  began  bankruptcy  proceedings  In  said 
state  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Georgia, 
and  that  they  participated  in  said  proceed- 
ings, being  then  creditors  npon  the  same 
cause  of  action  upon  which  tbey  obtained 
tbelr  Judgment  against  complainant  In  Flor- 
ida, as  alleged  In  the  bill;  that  when  com- 
plainant applied  for  a  discharge  In  the  pro- 
ceedings in  Georgia  they  resisted  It,  and 
tbe  court  refused,  and  the  order  refusing 
It  is  attached  to  the  answer  and  made  a 
part  of  It  The  answer  then  alleges  that, 
as  tbey  did  not  participate  In  the  subse- 
quent bankruptcy  proceedings  in  Florida, 
their  debt  or  Judgment  against  tbe  com- 
plainant was  In  no  manner  affected  by  the 
discharge  in  bankruptcy  obtained  in  Florida, 
and  that  the  lands,  levied  on  are  subject 
to  their  execution. 

Tbe  order  refusing  tbe  discbarge  In  the 
United  States  court  In  Georgia,  la  as  follows : 

"In  tbe  District  Oonrt  of  the  United  States 
for  the  Western  Dirialon  of  the  Bonthem 
District  of  Georgia. 

"In  re  M.  O.  Jones,  Bankrupt  In  Bank- 
ruptcy.   Objections  to  Discharge. 

"Upon  considering  tbe  objections  to  tbe 
discharge  of  tbe  bankrupt  filed  in  the  alrave 
matter  by  Blntbentbal  St  BEckart,  and  tbe 
evidence  in  support  thereof,  It  is  ordered 
that  said  objections  be  sustained  and  said 
application  for  discbarge  be  denied  and  re- 
fused.  This  December  8,  1900. 

"Emory  Speer,  Judga" 

The  foregoing  contains  the  substance  of  the 
bill  and  answer.  Tbe  cause  was  set  down 
for  hearing,  and  beard  on  bill  and  answer; 
no  replication  having  been  filed.  The  chan- 
cellor decreed  that  the  lands  of  complain- 
ant were  not  subject  to  levy  and  sale  under 
the  Judgment  and  execution  of  the  defend- 
ants, and  enjoined  tbem  from  selling  or  at- 
tempting to  sell  thereunder.  From  this 
decree  the  defendants  appealed  to  this  court 

H.  E.  Olliphant  tor  appellants.  Wilson 
ft  Boswell,  for  appellee. 

nOCKER,  J.  (after  stating  the  facts). 
Tbe  only  question  here  is  one  of  law.  Tbe 


contention  of  the  appellants  Bluthentbat  & 
Bickart  is  tbat  because  they  participated 
in  tbe  bankruptcy  proceeding  in  tbe  United 
States  Court  Id  Georgia  In  the  year  1000, 
and  proved  tbelr  account  against  Jones  in 
that  proceeding,  and  resisted  his  discbarge 
there,  tbe  order  of  tbe  United  States  district 
Judge  refusing  to  grant  bim  a  discharge  ren- 
dered their  claim  "res  adjudicata,"  and  that, 
as  tb^  did  not  participate  in  the  bankruptcy 
proceeding  In  tbe  United  States  District 
Court  in  Florida  In  1903.  tbe  order  of  the 
district  judge  in  the  last  proceeding,  dls- 
cbarging  Jones  from  his  debts,  did  not  apply 
to  their  claim  or  Judgment  We  hare  ex- 
amined all  tbe  decisions  referred  to  in  the 
able  brlefa  of  the  respective  parties,  but  no 
one  of  these  authorities  presents  facts  which 
are  analogous  to  tbe  one  at  bar.  Neither 
tiave  we  been  able  to  find  an  analogous  case 
In  oar  library.  The  case  of  Re  Drisko,  2 
Low.  (U.  S.)  430,  Fed.  Cas.  No.  4.090,  cited 
by  appellants,  turned  largely  npon  the  con- 
struction of  the  bankruptcy  law  In  force  in 
the  year  1875,  and  there,  too,  tbe  question 
of  the  effect  of  a  previous  refusal  to  dis- 
charge tbe  bankrupt  was  raised  in  the  sec- 
ond proceeding  by  a  creditor,  and  in  tbat 
second  proceeding  the  effect  of  tbe  former 
action  was  adjudicated. 

In  tbe  case  of  Kuntz  v.  Toung,  131  Fed. 
719,  65  C.  a  A.  477.  it  was  held  that  "a  fail- 
ure of  the  bankrupt  to  apply  In  due  time 
for,  or  a  refusal  by  the  court  to  grant  a 
discharge  from  debts  provable  In  proceed- 
ings under  one  petition  In  bankruptcy,  ren- 
ders the  question  of  tbe  right  of  tbe  bank- 
rupt to  a  discharge  from  those  debts  in  a 
proceeding  under  a  sul)sequent  petition  res 
adjudicata."  But  in  this  case  both  i>etltious 
were  filed  In  the  same  District  Court  and  tbe 
question  of  tbe  right  to  a  discharge  seems  to 
have  been  raised  by  tbe  report  of  the  Trustee 
showing  all  the  facts.  The  District  Court 
Itself  passed  on  tbe  question  of  tbe  eflTect 
of  tbe  second  petition,  and  dismissed  it 

In  the  case  of  In  re  Fiegenbaum,  121  Fed. 
69,  57  C.  C.  A.  409,  the  question  of  the  bank- 
rupt's right  to  a  discharge  under  a  second 
petition,  he  having  been  denied  a  discharge 
In  the  first  also  raised  In  and  determined 
by  tbe  court  in  which  tbe  second  petition  was 
pending. 

In  the  case  of  In  re  Herrman  (D.  C.)  102 
Fed.  753,  tbe  question  presented  was  wbethcr 
one  who  had  been  refused  a  discharge  under 
the  bankruptcy  law  of  1867  was  debarred 
by  tbe  bankruptcy  law  of  1808  from  ob- 
taining a  discharge  under  the  last  act  ciu- 
braclng  debts  proven  against  him  under  the 
first  The  court  held  he  was  not  barred. 
In  this  case,  also,  the  question  of  the  effer-t 
of  the  discharge  was  raised  by  creditors  in 
tbe  United  States  District  Court  which  wns 
asked  to  grant  tbe  discharge.  The  Mas- 
sachusetts cases  turn  somewhat  on  the  In- 
solvency laws  of  Mai^sachusetts,  and  we  think 
It  unnecessary  to  review  them  at  length. 
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It  appears  from  all  the  decisions  we  have 
seen  that  the  question  here  raised  Is  one  of 
res  adjudlc-ata ;  that  Is  to  say,  whether, 
when  a  deltt  was  proved  under  the  first  banlc- 
ruptC7  proceeding  and  a  discharge  refused 
in  that  proceeding,  the  right  to  a  dlsctiarge 
from  this  debt  was  thereby  settled  and  ad- 
judicated, and  could  not  be  affected  by  the 
second  iiroceedlng.  We  are  of  opinion  that 
such  a  questloa  was  one  whidi  the  creditor 
himself  Bbonld  have  raised  in  the  second  pro- 
ceedli^  In  bankruptcy  In  the  United  States 
District  Gourt;  and  that  court,  then  having 
jurisdiction  of  the  whole  matter,  should  have 
been  requested  to  adjudicate  tiie  effect  of 
the  proceeding  and  of  the  goieral  discbarge 
which  it  granted.  It  will  be  observed  that 
the  record  does  not  show  why  the  discbarge 
was  refused  In  the  first  proceeding,  nor 
does  it  show  that  the  debt  In  this  case  oomes 
within  any  of  the  exceptions  of  section  17 
of  the  bankrupt  act  approved  July  1,  1898 
(80  Stat  500,  e.  541  ru.  8.  Oomp.  St  1901. 
p.  3428]) ;  nor  18  it  contended  here  tiiat  It 
does.  Bluthenthal  ft  BIckart  were  notified 
of  the  last  proceeding  In  bankruptey,  and 
refused  to  participate  In  any  way  In  It  and 
to  raise  the  questton  of  r»  adjudicate  tn 
the  said  proceeding.  It  Is  true  that  a  dis- 
charge In  bankruptcy  Is  general  In^  Its  terms, 
and  Its  effect  la  generally  left  to  be  deter- 
Dilned  by  the  court  where  It  Is  pleaded.  But 
we  do  not  tbink  that  In  a  caw  like  the  one 
at  bar  It  would  be  prudent  or  proper  for 
aia  court  to  do  more.  In  gl^ng  effect  to 
a  discharge,  than  to  determine  whether  the 
debt  was  embraced  In  the  exceptions  of  the 
statute,  leaving  all  other  questions  to  be  de- 
tmnlned  by  the  federal  courts,  where  tiiey 
properly  beloi^. 

The  decree  appealed  from  la  afllrmed,  at 
the  cost  of  appellants. 

TAYLOR  and  PABKHILIi,  JJ.,  concur. 

COCKHBLL  and  WHITFIBLD,  JJ.,  concur 
In  the  (^iAnl<m. 

SHACKLBITOBD.  a  J.,  disqualified. 


UEADDT  V.  TAMPA  ELEOTEIO  00. 

<8npreine  Court  at  Florida.  Divisloii  B.  Jane 
11.  1900.) 

ARBITBATIOn  AND  AWABD  —  PbOCEDDBE— Ya- 
UDITT  or  AWABD. 

Where  parties  to  a  suit  resort  to  the  atat- 
Dtory  mode  of  arbitration,  as  distlufruished  from 
the  coDunon-law  modes,  It  is  essential  that 
tbe  requirements  of  the  statute  shall  be  sub- 
ttantially  compiled  with ;  and  where  the  parties 
attempt  such  an  arbltratioD,  and  the  record 
fails  to  show  that  tbe  arbitration  was  made  a 
mle  of  court,  by  the  parties  filing  in  the  court 
the  itatement  required  by  section  1222,  Rev. 
St  1802,  and  falls  to  show  the  recording  of  the 
nme,  and  falls  to  show  that  the  award  was 
filed  and  recorded  in  the  court,  as  required  by 
•ection  1225,  Rev.  St.  1892,  and  fails  to  show 
Uiat  the  award  has  been  entered  of  record  and 
AU  the  foEoe  and  effect  of  a  judgment,  as  pro* 


Tided  by  section  1229,  Rev.  St  1892,  there  b  no 
award  upon  wliich  a  motion  can  be  based  to  set 
it  aside,  as  provided  In  section  1227,  Rev.  St 
1802,  or  upon  which  a  final  judsment  can  be 
entered. 
(Syilabos  by  the  Gourt) 

Error  to  Olrcuit  Court,  HUlsboroogh  Coun- 
ty; Jos^b  B.  Wall,  Judge. 

Action  by  Emma  Readdy  against  the 
Tampa  Blectrlc  Company.  Judgment  for  de- 
fendant, and  plahntifl  brings  error.  Dis- 
missed. 

In  December,  1904,  the  plaintiff  In  error, 
Emma  Readdy.  sued  the  defendant  In  error, 
the  Tampa  Electric  Company,  a  coriMratlon. 
to  recover  damages  for  an  alleged  personal 
injury.  In  the  circuit  court  of  Hillsborough 
county.  IQ  April,  1905,  the  defendant  plead- 
ed not  guilty  and  contributory  negligence,  up* 
on  which  pleas  Issue  was  Joined.  On  the  26th 
of  June,  1905,  the  respective  parties  entered 
into  the  following  agreement: 

"It  is  agreed  by  and  between  counsel  for 
the  respective  parties  In  the  above  cause  that 
the  said  cause  be  referred  to  Drs.  J.  T.  Boykin 
and  L.  S.  Oppenhelmer,  who  are  hereby  em- 
powered to  select  an  nmplre  or  third  arbitrat- 
or, to  examine  into  said  cause,  and  determine 
whether  or  not  the  plaintiff  had  been  Injured 
by  the  negligence  of  defendant  company  or  its 
employes,  and.  If  so,  to  what  extent  she  bad 
been  injured,  and  what  In  their  opinion  would 
be  a  reasonable  compensation,  if  any;  that 
the  verdict  of  the  said  arbitrators  shall  be 
binding  upon  the  said  parties,  and  together 
with  this  agreement  shall  be  made  an  order 
of  the  court 

"(2)  The  respective  parties  shall  furnish 
tbe  said  arbitrators  with  a  list  of  their  wit- 
nesses, after  whidi  they  shall  be  left  to  In- 
vestigate the  said  cause,  without  molestation, 
argument  or  persuasion  by  counsel  for  the 
respective  parties. 

**(S)  When  the  said  arbitrators  shall  bare 
arrived  at  a  verdict  they  will  reduce  the 
same  to  writing,  sign  the  same,  and  driver  a 
copy  to  counsel  for  the  respective  parties. 

"In  witness  whereof,  the  said  parties  by 
their  counsel  have  hereunto  set  their  hands 
and  seals;  on  this  26th  day  of  June.  19(M&. 
*'H.  S.  Hampton  [U  B.] 

"For  plaintiff. 
T.  O.  Knight   [L.  8.] 

"For  defendant" 

The  record  then  shows  that  on  the  ISth  of 
July,  1005.  the  finding  of  the  arbitrators  was 
duly  filed;  the  same  being  in  the  words  and 
figures  following : 

"Tampa.  Florida,  July  11. 1905. 
"Hillsborough  County.  State  of  Florida. 

"The  case  of  Emma  Readdy  v.  Tampa  Elec- 
tric Company  having  been  presented  by  wit- 
nesses on  both  Bides  before  this  hoard  of 
arbitrators,  appointed  according  to  an  order 
of  the  court  to  decide  whether  said  Emma 
Readdy  was  injured  by  the  n^ligence  of  said 
company  or  any  of  ita  onployfi^  and.  If  so. 
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to  wbat  extent,  after  having  examined  the 
said  canaa^  find  that  the  defoidant  la  not 
liable 

"Lh  8.  Oppenbetmer. 
"A.  0.  Ivea,  M,  D. 

**Wltb  reference  to  the  above  findings,  I,  J. 
T.  Boykin.  as  one  of  the  arbitrators,  have  re- 
fused to  sign  thesame,  because  I  consider  that 
the  agreement  under  which  the  Investigation 
of  this  matter  was  left  to  us  has  been  violated 
in  the  following  manner: '  (1)  When  Dr.  C^^* 
penhelmer  and  myself  first  met  on  the  morn- 
ing of  the  27th  of  June,  1905,  we  agreed  upon 
Dr.  M.  R.  Wlnton  as  an  umpire,  and  he  left 
my  office  with  that  understanding  to  meet  me 
at  2  o'clock  in  the  afternoon  to  commence  the 
Investigation.  Later  he  returned,  telling  me 
he  had  conferred  with  P.  O.  Knight,  the  at- 
torney for  the  defendant,  and  that  they  would 
not  accept  Dr.  Wlnton,  and  I  thereupon  sug- 
gested Dr.  A.  G.  Hamblln,  to  which  he 
agreed.  The  next  morning  for  some  reason 
he  returned  telling  me  that  he  could  not  ac- 
cept Dr.  Hamblln,  and  suggested  Dr.  Ives, 
and,  not  knowing  what  to  do  !d  the  matter, 
I  agreed  npon  Dr.  Ives. 

(2)  At  the  time  of  the  delivery  of  the  orig- 
inal agreement  to  me  by  Mr.  H.  S.  Hampton, 
attorney  for  the  plalntltT,  be  had  attached 
to  It  a  list  of  plalntlOTs  and  defendant's  wit- 
nesses, and  told  me  that  It  was  agreed  be- 
tween blmself  and  Mr,  Knight  that  only  those 
witnesses  whose  names  were  on  that  paper 
were  to  be  examined  by  us,  and  for  that  pur^ 
pose  he  and  Mr.  Knight  In  the  presence  of 
each  other  had  written  down  the  names  of 
their  witnesssea,  and  that  the  arbitrators 
were  under  no  circumstances  to  communicate 
with  the  attorneys  for  either  side.  This 
agreement,  so  far  as  I  know,  was  kept  by 
Mr.  Hampton;  but  on  the  last  day  of  the 
hearing,  over  my  objection.  Dr.  Oppenheimcr, 
aa  chairman,  called  In  Mr.  P.  O.  Knight,  at- 
torney for  the  defendant,  for  the  purpose  of 
having  blm  testify  as  a  witness,  and  when 
Mr.  Kni^t  appeared  he  did  not  testify  as  to 
any  facts  in  connection  with  the  Injury,  but 
In  narrative  form  testified  as  to  Insulting 
language  used  by  the  daughter  of  the  plaintiff 
in  his  office,  and  at  the  same  time  presetted 
several  statements  In  regard  to  the  accident, 
signed  by  the  conductor  of  the  car  on  which 
the  plaintiff  was  alleged  to  have  been  Injur- 
ed, and  1^  Q.  W.  Wells,  general  manager  of 
the  company,  and  by  Dr.  Oppenbelmer  in  re- 
gard to  the  condition  of  the  plaintiff,  which 
were  used  and  considered  by  the  arbitrator, 
butwere  taken  away  Dr.  Oppenhelmer  and 
not  filed  In  the  case. 

"In  view  of  the  above  I  do  not  think  that 
the  proceedings  were  regular,  or  that  the 
agreement  under  which  the  case  was  submitted 
to  us  has  been  kept,  and  I  have  concluded  to 
submit  this  statement  to  the  court  and  file  It, 
together  with  the  report  of  the  arbitrator  as 
a  part  thereof. 

.  **Bespectfull7  submitted. 

**J.  T.  Boykin.  M.  D. 


"Sworn  to  and  subscribed  to  before  me  this 
15th  day  of  July.  A.  D.  1905. 

"ENotary  SeaL]  H.  D.  Webster, 

"Notary  Public** 

On  the  20th  of  July,  the  phiintlff  filed  a 
motion  to  set  aside  and  vacate  the  award  of 
the  said  arbitrators;  the  said  motltm  being 
in  words  and  figures  following: 

"Now  comes  the  plaintiff  In  the  foregoing 
cause  and  moves  the  court  to  set  aside  and 
vacate  the  award  of  the  arbitrators  filed  in 
this  cause  on  the  18th  day  of  July,  1905,  upon 
the  following  grounds,  to  wit : 

"(1)  Because,  as  shown  by  the  report  of 
arbitrators,  the  agreement  under  which  the 
said  cause  was  submitted  lias  been  violated 
by  counsel  for  the  defendant. 

"(2)  Because,  as  shown  by  the  said  report, 
the  said  arbitrators  have  been  guilty  of  mis- 
behavior. 

"(3)  Because,  as  shown  by  the  report,  the 
said  arbltratora  have  bem  guilty  of  gross 
negligence. 

"(4)  Because,  as  shown  by  the  report  of 
the  said  arbitrators,  witnesses  of  the  defend- 
ant were  examined  whose  names  were  not 
submitted  at  the  time  of  the  aubmlSBlon  of 
the  said  cause. 

"H.  S.  Hampton,  Attorney  for  Plaintiff." 

Affidavits  were  filed  In  support  of  and 
against  said  motion. 

On  the  29th  of  S^tember.  1905.  this  mo- 
tion coming  on  to  be  heard,  the  followlDg 
ruling  was  made: 

"An  inspection  of  the  matters  involved  not 
being  sufficient  to  show  to  the  court  that 
there  was  any  fraud,,  corruption,  or  groaa 
mistake  In  the  award  of  the  arbitrators 
which  would  warrant  the  court  in  setting 
the  same  aside,  the  foregoing  motion  is  de- 
nied, to  which  counsel  excepts,  and  defend- 
ant is  allowed  thirty  days  for  bill  of  ezc^ 
tlons. 

"September  29, 1906.  J.  B.  Wall,  Judge.** 
The  writ  of  error  and  the  assignment  of 
errors  are  based  on  this  ruling,  refusing  to 
quash  and  vacate  the  said  arbitration  pro- 
ceedings. 

Davis  &  Hampton,  for  plaintiff  In  error. 
Peter  O.  Knight,  for  defendant  In  error. 

HOOKER,  J.  (after  stating  the  facta). 
The  record  shows  that  after  suit  was  brought 
there  was  an  attempt  by  the  parties  to  hare 
the  questions  involved  settled  by  a  statutory 
arbitration,  aa  provided  by  sections  1221  to 
1229,  Induaive^  of  the  Revised  Statutes  of 
1882. 

Section  1222  Is  as  follows:  "An  arbitra- 
tion may  be  made  a  rule  of  court  by  the 
parties  filing  In  the  court  which  would  have 
jurisdiction  of  the  controversy  if  it  were  not 
submitted  to  arbitration,  a  statemoit  In  writ- 
ing signed  by  each  party  of  the  agreement  of 
matters  to  be  submitted  to  arbitration,  and 
of  the  name  of  the  arbitrator  or  arbitrators, 
and  an  umpire  selected  hy  th&a.  The  clerk 
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of  the  court  (or  tbe  court  if  It  have  no  clerk) 
shall  record  said  gtatement  In  the  minutes 
of  tlie  court,  and  thereupon  the  arbitrator 
or  arbitrators  and  umpire  sbaa  bare  the 
powers  hereafter  specified." 

Section  1226  proviues:  "The  arbitrator,  or 
arbitrators,  and  umpire  appointed  as  afore- 
said, shall  before  entering  upon  the  Inves- 
tigation of  the  matter  submitted  to  them,  be 
Beverally  sworn  before  some  Judge  or  Jus- 
tice of  the  peace  faithfully  and  diligently 
to  execute  the  trust  committed  by  tne  sub- 
mission; and  tbe  examination  of  all  witness- 
es before  the  said  arbitrator,  arbitrators  or 
umpire  shall  be  under  oath,  and  if  uie  parties 
themselves  be  examined,  such  examination 
sball  also  be  under  oath,  and  in  the  presence 
of  each  other;  and  the  said  arbitrators,  or 
either  of  them,  shall  be  and  they  are  hereby 
authorized  and  empowered  to  Issue  subpoenas 
to  compel  the  attendance  of  witnesses,  under 
the  same  relations  as  tbe  clerks  of  tbe  cir- 
cuit courts  of  this  state,  which  said  sub- 
pa>nas  shall  be  served  by  the  sheriff  or  any 
constable  of  the  county,  and  shall  be  obeyed 
by  the  witnesses  In  the  same  manner  as  sub- 
pcenas  issued  from  any  court  within  this 
state." 

Section  1224  provides  for  compeusaiion  of 
arbitrators,  officers,  and  witnesses. 

Section  1225  is  as  follows:  "Tbe  award 
shall  be  in  writing,  signed  by  a  majority  of 
the  arbitrators,  or  arbitrators  and  umpfre, 
shall  state  the  adjudication  In  full,  and  shall 
be  filed  and  recorded  in  tbe  court  of  which 
tbe  arbitration  is  a  rule.  And  the  clerk  of 
such  court  (or  court  if  It  have  no  clerk)  shall 
give  notice  of  the  entry  of  the  award,  to  tbe 
persons  against  whom  tbe  award  Is  render- 
ed." 

Section  1226  provides  how  either  party 
may  apply  by  motion  in  tbe  court  of  which 
tbe  anbmisslon  is  a  rule  to  set  aside  the 
same. 

Section  1227  provides  that  the  submission 
shall  be  set  aside  by  the  court  only  on  the 
ground  of  fraud,  corruption,  gross  negligence, 
or  misbehavior  of  one  or  more  arbitrators  or 
umpire,  or  of  evident  mistake  acknowledged 
by  tbe  arbitrators  or  umpire. 

Section  1228  provides  that  testimony  by 
affidavits  of  the  facts  constituting  the 
ground  oa  which  tbe  motion  is  made  shall 
be  used  In  tbe  bearing. 

Section  1229  Is  as  follows:  "If  any  award 
be  entered  of  record,  bo  much  toereof  as  de- 
craes  the  payment  of  money  by  either  party 
shall  hare  tbe  force  and  effect  of  a  Judg- 
ment from  the  day  of  entering  said  award, 
upon  which  execution  may  be  Issued  as  In 
cases  of  Judjrment  duly  entered:  and  so  far 
as  tbe  award  relates  to  the  performance  of 
any  other  lawful  act,  the  party  falling  to 
comply  with  said  award  shall  be  considered 
in  contempt,  and,  by  the  order  of  court,  shall 
be  committed  to  prison,  there  to  remniii  vrlth- 
ont  ball  until  he  shall  comply  witb  the  order 
of  the  court  In  the  premises.** 


It  seems  to  be  established  law,  when  par- 
ties resort  to  the  statutory  mode  oi  arbitra- 
tion, as  distinguished  from  tbe  common-law 
modes,  that  tbe  requirements  of  tbe  statute 
shall  be  substantially  compiled  with;  some 
courts  holding  that  tbey  must  be  strictly 
adliered  to.  These  views  are  based  on  the 
doctrine  that  such  statutes  are  in  derogation 
of  tbe  common  law.  Steel  v.  Steel,  1  Nev. 
27;  MonoBlet  r.  Post,  4  Mass.  532;  Heath 
v.  Tenney,  3  Gray  (Mass.)  380;  Abbott  v. 
Dexter,  6  Cusb.  (Mass.)  108;  Burgbardt  v. 
Owen,  13  Gray  (Mass.)  300;  Henderson  t. 
Adams,  5  Cusb.  (Mass.)  610;  Barney  v.  Flow- 
er, 27  Minn.  403,  7  N.  W.  823;  Northwestern 
Quarenty  Loan  Co.  v.  Channell,  53  Minn. 
269,  55  N.  W.  121;  Kettleman  v.  Treadway, 
65  Cal.  506,  4  Paa  506;  Foust  v.  Hastings, 
68  Iowa,  622,  24  N.  "W.  22;  Dudley  v.  Farris, 
79  Ala.  187;  Low  v.  Nolte,  15  III.  308;  For- 
man  Lumber  Company  v.  Ragsdale,  12  III. 
App.  441;  Osborn  &  Waicott  Mfg.  Co.  v, 
Blanton,  109  Ga.  196,  34  S.  £.  300;  2  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  pp.  540,  541;  3 
Cyc.  602.  This  doctrine  seems  to  be  recog- 
nized by  this  court  In  O'Bryan  v.  Reed,  2 
Fla.  448. 

In  Barney  v.  Flower,  supra,  it  Is  said: 
"The  Jurisdiction  of  the  arbitrators  under 
the  statute  over  tbe  matter  referred  to  them 
depends  on  a  compliance  with  tbe  statute. 
It  is  a  special  Jurisdiction,  which  can  be  cre- 
ated only  in  tbe  manner  prescribed  by  the 
statute.  Every  material  requirement  of  the 
statute  must  be  complied  witb." 

In  Abbott  V.  Dexter,  supra,  it  Is  said: 
"The  Jurisdiction  of  the  arbitrators  to  make 
an  award  upon  which  a  ju(^ment  of  tbe 
court  can  be  rendered  depends  entirely  upon 
tbe  statute.  It  is  a  special  Jurisdiction  cre- 
ated entirely  by  the  statute,  and  can  be  sus- 
tained only  by  a  compliance  witu  the  stat- 
ute." To  the  same  effect  see  Macon  &  West- 
ern Railroad  v.  Davis,  13  Ga.  68.  We  have 
examined  a  number  of  other  authorities  and 
find)  the  same  principles  recognized  in  them. 
There  are  cases  holding  that  Immaterial  de- 
fects in  tbe  statutory  proceedings  before 
arbitrators  may  be  waived  by  the  parties, 
but  we  have  discovered  no  case  which  holds 
that  matters  which  are  In  their  nature  Juris- 
dictional can  be  waived.  If  such  a  case 
could  be  found,  it  would  seem  to  be  ont  of 
harmony  with  the  weight  of  anthori^  and 
with  reason. 

In  the  case  of  Macon  &  Western  Railroad 
T.  Davis,  supra,  the  rule  was  applied  which 
is  applicable  to  courts  of  limited  Jurisdiction, 
viz..  It  must  appear  on  tbe  face  of  the  pro- 
ceedings that  tbey  have  acted  within  the 
scope  of  their  Jurisdiction  or  their  proceedings 
are  "coram  non  Judice  and  void.   Page  78." 

Tbe  record  in  this  case  falls  to  show  that 
tbe  arbitration  was  made  a  rule  of  court  by 
the  parties  filing  in  the  court  the  statement 
required  by  section  1222.  Rev.  St.  1802.  and 
falls  to  show  the  recording  of  the  same  in 
tbe  minutes  of  tbe  court,  as  required  In  said 
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section.  This  waa  a  requirement  which  un- 
der the  terms  of  the  statute  was  jurisdic- 
tional and  necessary  to  confer  any  powers 
uiJon  the  arbitrators  or  umpire.  The  record 
also  falls  affirmatively  to  show  that  the 
award  was  filed  and  recorded  In  the  court, 
as  reqiUred  by  section  1225,  Rev.  St.  1892, 
and  also  fails  to  show  that  the  award  has 
been  entered  of  record  and  has  the  force 
and  effect  of  a  Judgment,  as  provided  by 
section  1229,  Bev.  St.  1882.  There  was, 
therefore,  nothing  in  the  record  before  tbe 
drcnlt  Judge,  so  far  as  tbe  record  here 
shows,  which  gave  the  arbitrators  or  umpire 
any  statutory  authority  to  act,  and  notlilng 
upon  which  he  was  authorized  to  make  any 
ruling;  for  It  is  evident  that  tbe  award  was 
not  pleaded  or  treated  as  a  common-law 
award.  The  established  doctrine  is  that  a 
writ  Of  error  must  be  dismissed  when  the 
record  falls  to  show  a  final  Judgment. 

It  iB  considered  and  ordered  tiiat  tbe  writ 
of  error  be,  and  the  «aine  Is,  hereby  dis- 
missed. 

TATIiOR  and  FARKHILL,  33.,  concur. 

SHACKLISFORD.  a  J.,  and  COCKRELL 
and  WHITFIELD,  JJ„  omcur  in  tiie  opinion. 


ROPES  V.  MINSHEW  et  al. 

(Supreme  Court  of  Florida,  Division  B.  June 
11,  1006.) 

L  Trial— iNSTBDCTione—NECKSaiTT— Effect 

or  EVIDENOB. 

Where  a  tax  deed  to  the  premises  sued  for 
nu  l>een  introduced  in  evidence  by  the  plaintiff 
under  a  statute  toakini;  a  tax  deed  prima  facie 
evidence  of  the  regularity  of  the  proceedings 
from  tbe  valuation  of  the  land  by  the  assessor 
to  the  date  of  the  deed  inclusive,  and  subse- 
quent!? the  defendant  Introduces  testimony 
tending  to  show  the  tax  deed  to  t>e  void,  it  is 
error  for  the  court  to  refuse  to  instruct  the 
Jury  npon  the  legal  effect  of  the  evidence  so 
introduced  1^^  the  defendant 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  ||  4&8.  m  601.] 

'2.  Taxatiok— Delinquent  List — Advkbtes^ 
MENT— Owneb's  Name— Mistake— Effect. 

Where  the  land  Is  assessed  as  the  property 
"of  "Valentine  Dollar,  Assignee,"  and  advertised 
and  sold  as  the  property  of  "Valentine  Dallen 
Association,"  the  tax  deed  is  void,  since  the  as- 
sessment and  advertisement  for  sale  most  cor- 
respond in  all  material  'particulars. 
&  Ejectuent— Title  to  Maintain. 

Tbe  plaintiff  in  ejectment  must  recover 
upon  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  his  adversary's  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  g  1&] 

4.  Same— Vebdict— Possession. 

A  verdict  in  ejectment,  which  simply  finds 
that  the  plaintiffs  are  entitled  to  a  fee-simple 
estate  to  the  lands  described  therein,  dnes  not 
find  the  right  of  possession  In  the  plaintiils,  nor 
does  it  authorize  the  entry  io  behalf  of  plaintiffs 
of  a  Judgment  for  recovery  of  possession  of  tbe 
land. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  17, 
Cent.  Dig.  Riwtment,  {  338.J 

(Syllabus  by  the  Court.) 


Error  to  Circuit  Court.  Yolnsla  County; 
Minor  S.  Jones,  Judge. 

Action  by  B.  B.  Minabew  and  W.  V.  Carter 
against  B.  B.  Ropes.  Judgment  for  plaintiffs, 
and  detoidant  brings  error.  Beveraed. 

B.  E.  Ropes,  In  pro.  per. 

PARKHILL,  J.  On  the  28th  day  of  Au- 
gust, 1902,  B.  B.  Minshew  and  W.  V.  Carter 
brought  an  action  of  ejectment  In  the  circuit 
court  of  VoIuBla  county  against  E.  E.  Ropes 
for  the  recovery  of  a  tract  of  land  lying  In 
said  county,  described  as  lot  8.  except  south- 
east 10  acres,  section  29,  township  15  S.. 
range  28  E.,  containing  about  66  acres,  and 
for  mesne  profits. 

The  defendant  pleaded  not  guilty  and  tbe 
bar  of  statute  of  limitations. 

A  trial  was  had,  which  resulted  in  tbe 
following  verdict  being  rendered  by  the  jury 
in  favor  of  the  plamtUfa  April  11, 1905:  "We, 
the  Jury,  find  for  the  plaintiffs,  and  that  they 
are  entitled  to  a  fee-simple  estate  to  lot  3, 
except  southeast  10  acres,  section  29,  town- 
ship 16  S.,  of  range  28  E.,  and  fix  their  dam- 
ages at  ?3.00."  UjDon  the  said  verdict  the 
following  judgment  was  entered  by  the  court 
April  12,  1905: 

"It  is  thereupon  upon  consideration  thereof 
ordered,  adjudged,  and  decreed  that  the 
plaintiffs,  B.  B.  Minshew  and  W.  V.  Carter, 
do  have  and  recover  of  and  from  tbe  defend- 
ant herein,  E.  E.  Ropes,  the  following  land  as 
described  In  the  declaration  and  verdict  and 
an  estate  in  fee  simple  thereon,  to  wit:  Lot 
S,  except  the  southeast  10  acres,  section  29, 
township  16  S.  of  range  28  E.,  together  with 
the  sum  of  ^  for  their  damages  herein,  and 
the  sum  of  $26.43  for  their  costs  In  this 
behalf  expended,  and  that  the  plalntUt  do 
have  execution  therefor." 

The  defendant  below,  who  Is  plaintiff  In 
error  here,  seeks  reversal  by  writ  of  error. 
The  plaintiffs  sought  to  recover,  in  this  case, 
by  virtue  of  a  tax  deed  dated  the  6th  day  of 
January,  A.  D.  1898,  based  upon  a  sale  mnde 
In  1894  for  tbe  unpaid  taxes  of  1893.  This 
deed  was  admitted  in  evidence  by  the  court; 
and  the  defendant  offered  in  evidence,  to 
show  that  plaintiffs'  said  deed  was  void,  a 
certified  copy  of  the  tax  book  for  1893,  so 
far  as  related  to  the  land  in  controversy,  as 
showing  that  tbe  land  sold  was  assessed  to 
"Valentine  Dollar,  Assignee,"  which  was  ad- 
mitted In  evidence  by  the  court. 

And  the  defendant  also  offered  in  evidence 
a  certified  copy  of  the  record  of  the  ad- 
vertisement of  said  land  for  sale  for  the 
unpnld  taxes  of  1893,  as  showing  that  the 
owner  thereof  was  stated  as  "Valentine 
Dallcn  As.soclnHon,*'  which  was  admitted  In 
evidence  by  the  court 

The  parties  having  concluded  and  sub- 
mitted their  evidence,  the  defendant  re- 
quested the  court  to  charge  that,  "If  the 
Jury  believe  from  the  evidence  that  the 
assessment  gives  the  name  of  one  person  as 
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tbe  owner  and  the  adrertlsement  tbe  name 
-of  another^  tbe  Smj  will  find  for  ttae  defend- 
ant." 

The  court  tefnsed  to  give  this  charge. 
The  defendant  excepted  and  assigns  the  re- 

-fnsal  of  the  court  to  so  chaise  as  error. 

When  this  case  was  here  before  we  said: 
"The  tax  law  of  1803  (Acts  1803,  p.  86.  c. 
41U,  S  61)  makes  a  tax  deed  prima  facte 

'evidence  of  the  regularity  of  tbe  pfO('eedlu;;8 
from  the  valuation  of  the  land  by  tbe  ateess* 
or  to  the  date  of  the  deed,  li«:lnslT&  Tbe 
defendant  had  a  right  to  overcome  this 
prima  &cle  erldence  by  proof  showing  tbe 
deed  to  be  void.  After  the  Introduction  of 

■evidence  tending  to  show  the  deed  to  be  void, 
he  should  have  prepared  a  charge  informing 
the  jnry  what  effect  should  be  given  by  them 
to  bis  rebutting  testimony,  and  requested 
the  Judge  to  give  it"  Ropes  v.  Mlnshew  & 
Carter,  47  Fla.  212,  text  214,  86  Bottth.  B79» 
S80. 

Chapter  4010,  p.  1,  Acte  1891,  and  chapter 
4115,  p.  3,  Acta  1893,  provide:  "The  assess- 
or shall  set  down  In  the  assessment  rolls, 
following  and  opposite  the  description  of  the 
lands,  tbe  name  of  the  owner  or  person  In 
whose  name  the  return  la  made;  and  when 
tbe  land  has  not  been  returned  and  when  the 
flsseseor  has  no  means  of  discovering  the 
name  of  the  owner  tiie  assessor  shall  enter 
tbe  word  Unknown'  In  tbe  column  of  the 
assessment  roll  provided  for  tbe  name  of  the 
owners  or  persons  makhig  return." 

Chapter  4115.  8  fil,  p.  80^  Acts  1898,  pro- 
vides; "If  the  taxes  upon  any  real  estate 
shall  not  be  paid  before  the  first  day  of  April 
of  any  year,  the  collector  shall  advertise  and 
sell  in  the  manner  following:  He  shall 
make  out  a  statement  of  all  such  real  estate, 
specifying  tbe  amount  due  on  each  parcel, 
together  with  the  cost  of  advertising  and 
expjense  of  sale,  in  tbe  order  In  which  the 
land  was  assessed,  and  such  list  shall  be 
pabllshed.  •  •  •  A  copy  of  the  adver- 
tisement shall  be  recorded  In  the  county 
<rlerk's  office  within  ten  days  after  said  sale, 
finch  advertiBement  shall  be  In  tbe  following 
form."  Then  follows  the  form  which  can  be 
Been  on  page  31,  Acts  1893.  In  this  form 
must  be  stated  tbe  name  of  tbe  owner  of  the 
land,  a  description  of  the  land,  and  the 
amount  of  the  taxes  and  costs. 

In  every  step  It  Is  evidently  Intended,  and 
the  statute  so  requires,  that  the  name  of  the 
owner  or  person  In  whose  name  the  return 
is  made  shall  be  the  same  In  the  assessment 
:aB  in  the  advertisement  and  sale.  Betti^on 
Budd.  21  Ark.  578;  Marx  v.  Hanthorn 
<C.  C.)  30  Fed.  579.  affirmed  148  U.  S.  172, 
13  Sup.  C3t.  508,  37  L.  Ed.  410. 

The  assessment  roll  Introduced  In  evidence 
showed  that  the  land  In  question  was  assess- 
ed as  the  property  of  "Valentine  Dollar.  As- 
signee," while  the  record  of  the  advertise- 
ment of  said  land  showed  the  name  of  tbe 
owner  to  be  "Valentine  Pallen  Association." 
Tbls  record  evidence  of  the  assessment  and 


advertisement  of  tbe  land  showed  that  the 
name  of  the  owner  or  person  In  whose  name 
the  return  was  made  was  not  tbe  same  in 
the  assessment  and  In  the  advertisement, 
and  this  record  evldouse  was  not  contro- 
verted by  any  other  evidence,  and  was  con- 
clusive of  that  fact,  and  overcame  the  statu- 
tory prima  facie  evidence  of  the  regularity 
of  the  proceedings  from  the  valuation  of  the 
land  by  the  assessor  to  the  date  of  the  deed, 
and  rendered  tbe  plaintiffs*  tax  deed  void. 
Bettlson  T.  Budd,  supra;  Daniel  v.  Taylor, 
33  Fla.  636,  text  654,  15  South.  813.  Tbe 
charge  asked  for  by  the  defendant  ought 
to  have  been  given  by  the  a>urt 

The  defendant  roQuested  the  court  to 
charge  the  jury  as  follows: 

"The  court  Instructs  tbe  Jury  that  the  right 
of  the  plaintiffs  to  recover  in  this  case  rests 
on  tbe  strength  of  their  own  title,  and  they 
cannot  recover  by  showing  defects  In  the 
title  of  the  defendant." 

This  is  substantially  what  we  have  hereto- 
fore held,  that  tbe  plaintiff  In  ejectment 
must  recover  on  tbe  strength  of  his  own  title 
and  not  on  the  weakness  of  his  adversary's 
title.  Burt,  Adm*r,  v.  Fla.  So.  By.  Co.,  48 
Fla.  338,  31  South.  265.  The  court  erred  in 
refusliv  to  80  eha^e  the  Jury. 

The  verdict  of  tbe  Jury  Is  contrary  to  law, 
In  that  it  falls  to  find,  the  right  of  possession 
In  the  plaintiffs  to  the  lands  described  there- 
in.  Sectton  1515.  Bev.  St  1892. 

The  verdict  simply  finds  that  the  plaintiffs 
are  entitled  to  a  fee-almple  estate  to  the 
lands  described.  This  Is  not  a  finding  of 
the  right  of  possession  In  tbe  plaintiffs. 
Asia  T.  HIser,  22  Fla.  378. 

The  Judgment  entered  In  this  case  is  de- 
fective In  the  same  particular.  For  the 
reasons  stated  the  verdict  cannot  be  sus- 
tained, and  It  was  error  to  enter  a  Judgment 
thereon.  Hoodless  t.  Jemlgan,  46  Fla.  213, 
85  South.  656. 

For  the  errors  found,  the  judgment  must 
be  reversed,  and  a  new  trial  awarded;  and 
it  Is  so  ordered,  at  the  cost  of  the  defendants 
In  error. 

TAYLOR  and  HOOKER,  JJ..  concur. 

SHAOKLEFOBD.  0.  J.,  and  COCKBELL, 
J.,  concur  in  the  opinion. 

WHITFIELD,  J.,  disqualified. 


CARTER  V.  BRADY  et  al. 

{Saprwne  Coart  of  Florida.  Divisdon  A.  Jnne 
11.  1906.   Rehearing  Denied  July  10,  1900.) 

1.  siprcttanics*  iiiens — assignment  of  debt 
— Effect. 

Under  the  provisions  of  chapter  5143,  p. 
78.  Acts  1903,  an  assignment  by  a  contractor 
of  the  bnlance  to  become  due  under  his  contract 
for  buiMing  a  honse  will  not  drfent  a  material- 
man's lien  served  before  the  completion  of  the 
building  and  before  the  owner  has  actually  paid 
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the  balance  to  the  asalirnee;  the  balance  doe 
being  in  excess  of  the  materialman's  lien. 

2.  Sams— Extent  of  Lien. 

Under  the  prorlalons  of  chapter  5143,  p. 
78,  Acts  1003,  where  a  contractor  assigns  the 
balance  dae  him  on  an  nncompleted  contract  to 
bnlld  a  house,  and  the  owner  of  the  house  ac- 
cepts the  assignment  apon  condition  that  the 
assignee  will  complete  the  contract  for  bnild- 
ing  the  house,  and  before  the  completion  of  the 
contract  and  before  the  balance  one  is  paid  a 
materialman's  lien  is  served  on  the  owner  for 
material  furnished  the  original  contractor  and 
nsed  in  the  building,  such  lien  is  binding  on  the 
property  for  an  amount  not  greater  than  the 
amount  unpaid  on  the  contract  at  the  time  of 
the  service  of  the  notice. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Oouti;  Hlllsborougb 
County ;  Josepb  B.  Wall,  Judge. 

Bill  by  W.  J.  Carter  against  Hugh  Brady 
and  W.  A.  Cox.  Decree  for  defendants,  and 
complainant  ai^eala.  Beveraed  and  remand- 
ed. 

W.  F.  Hlmes,  tot  appellant  Macfarlane  ft 
Qlen,  for  appdleea. 

WHITFIELD,  J.  The  appellant  filed  a  bill 
In  the  circuit  court  for  Hillsborough  county  to 
enforce  a  claim  for  materials  furnished  to 
W.  A.  Cox  and  used  In  a  building  on  the  land 
of  Hugh  Brady.  Tbe  prayer  Is  for  a  personal 
decree  against  W.  A.  Cox  for  the  amount 
claimed  and  for  tbe  foreclosure  of  an  alleged 
Hen  on  tbe  land  of  Hugh  Brady  for  the  said 
amount.  The  bill  was  dismissed  as  to  Hugh 
Brady,  and  tbe  complainant  appealed  there- 
from. 

Hugh  Brady,  tbe  owner  of  certain  laud,  coi^ 
traded  with  w.  A.  Cox  to  erect  a  building 
thereon,  W.  J.  Carter  furnished  Cox  mate- 
rial for  such  building  to  the  amount  of 
91&2.53.  Cox  abandoned  tbe  contract  before 
tbe  completion  of  tEe  building,  and  for  value 
received  gave  to  one  W.  O.  Spencer  an  order 
requesting  Hugh  Brady  to  pay  to  Spencer  tbe 
balance  due  Cox  on  account  of  the  contract 
for  building  the  house  for  Brady.  Brady  ac- 
cepted in  writing  the  said  order,  conditioned 
that  Spencer  should  complete  the  building  as 
per  contract,  and  agreed  that  upon  such  com- 
pletion be  would  pay  to  Spencer  tbe  balance 
unpaid  on  tbe  contract  Two  days  after  tbe 
order  from  Cox  to  Spencer  was  presented  to 
and  accepted  by  Brady,  W.  J.  Carter  deliv- 
ered to  Brady  a  vn-ltten  notice  that  Cox  was 
indebted  to  Carter  In  tbe  sum  of  $152.53  for 
building  material  furnished  by  Carter  and 
used  by  Cox  In  the  construction  of  said  build- 
ing on  said  land,  and  that  Carter  claimed  and 
intended  to  bold  a  lien  on  said  land,  with  the 
buildings  thereon,  for  tbe  said  sum  so  due. 
When  Brady  accepted  the  order  given  by 
Cox  to  Spencer  the  balance  unpaid  on  tbe 
contract  was  $287.  Brady  Ignored  the  notice 
given  by  Carter.  Spencer  completed  tbe  con- 
tract, using  $70.40  of  labor  and  material 
therefor.  When  the  contract  was  completed 
Brady  paid  Spencer  $287  and  refused  to 
recognise  the  lien  <flalmed  1^  Carter. 


Sections  5  and  10,  c.  5143,  pp.  78,  80,  Acts 
1903,  contain  the  following  provisions: 

Section  6.  "Uens  shall  exist  in  favor  of 
any  person  who  shall  furnish  any  building 
material  used  in  the  construction,  repair,  or 
use  of  any  building,  railroad,  canal,  or  tele- 
graph line,  wharf,  bridge,  mill,  distillery  or 
other  manufacturing  work  or  structure,  upon 
the  said  buildings,  lines,  or  other  property 
and  tbe  lands  upon  which  they  stand." 

Section  10.  "A  person  entitled  to  acquire 
a  lien,  not  In  privity  with  the  owner  •  •  • 
shall  acquire  a  lien  upon  such  owner's  real  or 
personal  property  as  against  blm  •  *  • 
by  the  delivery  to  blm,  or  his  agmt,  of  a 
written  notice  that  tbe  contractor  or  other 
person  for  whom  •  *  •  the  materials 
were  furnished.  Is  Indebted  to  the  person 
*  *  *  furnishing  the  material  In  the  sum 
stated  In  the  notice.  *  *  *  A  lien  shall 
exist  from  tiw  time  of  the  service  of  such- 
notice  for  tbe  amount  unpaid  on  tbe  contract 
of  and  by  tiie  owner  to  the  contractor  or  the 
person  for  whom  the  material  was  fumlsta* 
ed." 

The  contention  for  the  appellee.  Hugh 
Brady,  is  that,  the  contract  being  an  entirety, 
its  abandonment  by  Cox  before  its  comple- 
tion severed  tbe  contractual  relation  between 
Brady  and  Cox,  and  left  Brady  owing  noth- 
ing to  Cox ;  that  as  Brady  owed  Cox  nothing 
because  of  tbe  abandonment  of  the  contract 
before  Its  completion,  and  Cox  being  tbe  con- 
tractor or  tbe  person  to  whom  tbe  material 
was  furnished  by  Carter,  tbe  statute  gave 
Carter  no  lien  for  material  furnished  to  Cox, 
because,  it  is  contended,  Brady  owed  nothing 
to  Oox,  tbe  original  contractor,  when  the  no- 
tice was  served  on  Brady. 

The  bill  of  complaint  alleges  that  "W.  A. 
Cox  entered  Into  a  certain  contract  with  the 
defendant,  Hugh  Brady,  by  the  terms  where- 
of the  said  W.  A.  Cox  agreed  with  the  said 
Hugh  Brady,  for  certain  moneys  to  tie  paid 
him  In  that  behalf  by  tbe  said  Brady,  to 
construct  and  erect  for  the  said  Hugh  Brady 
a  one-story  cottage  on  tfie  property  bereln- 
l)efore  described ;  that  a  more  particular  de- 
scription of  the  said  contract  and  the  terms 
and  conditions  thereof  are  unknown  to"  com- 
plainant There  Is  no  evidence  as  to  tbe  terms 
and  conditions  of  the  contract,  or  as  to  the 
conduct  of  tbe  parties  under  it,  except  as  to 
tbe  abandonment,  and  tbe  nature  of  the  sub- 
ject-matter of  the  contract  does  not  neces- 
sarily make  It  an  entirety. 

The  acceptance  by  Brady  of  tbe  order  given 
by  Cox  to  Spencer  was  an  acknowledgment 
that  there  was  an  amount  due  and  nnpaid  to 
Cox,  and  it  is  agreed  that  such  unpaid 
amount  la  $152.63.  The  agreement  of  Brady 
to  pay  the  amount  so  acknowledged  to  be 
due  on  the  contract  Is  an  evidence  of  the  In- 
tention of  Brady  to  accept  Spencer  as  tbe 
successor  to  Cox  in  their  contract  relation  ns 
to  the  building.  Tbe  statute  provides  that 
"a  Hen  shall  exist        the  time  ot  the  serr- 
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Ice  of  such  notice  for  the  amonnt  unpaid  on 
the  contract  of  and  by  the  owner  to  the  con- 
tractor." The  giving  and  acceptance  of  the 
order  from  Goz  to  Spencer  did  not  operate 
AS  a  payment  by  Brady  to  Cox  of  "the 
amount  nnpaid  on  the  contract,"  and,  Buch 
order  not  being  shown  to  be  negotiable.  Its 
receipt  by  Spencer  and  Ita  acceptance  by 
Brady  must  be  considered  to  have  been  sub- 
ject to  the  rights  existing  between  Brady  and 
Cox  at  the  time  sach  order  was  given  and  ac- 
c^ted.  The  anlgnment  of  the  balance  due 
on  the  contract  carried  with  It  the  burden 
Imposed  on  it  by  law.  Spencer  could  have 
no  greater  rights  under  the  order  and  Its  ac- 
ceptance than  Cox  bad.  Under  our  statute 
an  assignment  by  a  contractor  of  the  bal- 
ance to  become  due  under  bis  omtract  for 
bnilding  a  house  will  not  defeat  the  material- 
man's lien  served  before  the  completion  of 
tiie  bnilding  and  before  the  owner  has  ac- 
tually paid  the  balance  to  the  assignee ;  the 
balance  due  being  in  excess  of  the  material- 
man's Ueu.  See  Bolsot  on  Mechanics*  Liens, 
i  S47,  page  3S6;  Joseph  Bouiget  v.  Bobert 
Donaldson  et  al,  83  Mich.  478,  47  N.  W.  826 ; 
Texas  Builders'  Supply  Go.  v.  National  Loan 
ft  Investment  Co.,  22  Tex.  CIy.  App.  849,  65 
S.  W.  1069;  Jennings  v.  VnHer  (Te^  CIy. 
App.)  82  8.  W.  24.  Spencer  undertook  to 
cfHaplete  the  contract  begun  by  Oox.  and  could 
have  no  greato'  rights  under  it  than  Cox  had, 
and,  as  Carter's  notice  of  lien  was  served  be- 
fore the  building  was  completed  and  before 
tbo  balance  due  upon  the  contract  was  paid, 
tbe  payment  to  Spencer  of  the  balance  due 
on  the  contract  did  not  discbarge  the  lien  ac- 
quired by  Carter  by  serving  his  notice  before 
the  building  was  completed  and  before  such 
balance  was  paid.  Our  statute  cannot  be 
■object  to  the  constrnctlon  that  the  contractor 
can  at  any  time  during  the  progress  of  the 
building  under  his  contract  assign  the  bal- 
ance due  fbr  such  building  to  a  third  party, 
and  upon  the  acceptance  of  auch  assignment 
by  tiie  owner,  a  matolalman,  to  whom  a  Hen 
te  given  under  Uie  statute,  will  be  deprived 
of  all  the  bmefltB  wbich  the  statute  has  In- 
tended to  confer  upon  him.  The  order  given 
by  Cox  to  Spencer  and  its  acceptance  by 
Brady  did  not  prevent  the  lien  of  Carter  from 
attaching  when  notice  thereof  was  presented 
to  Brady  before  the  completion  of  the  con- 
tract by  Spencer,  who  undertook  to  complete 
It,  and  before  tbe  payment  of  the  balance  due 
thereon  by  Brady  to  Spencer,  and  as  a  conse- 
quence the  decree  dismissing  the  bill  as  to 
Hush  Brady  was  erroneous. 

The  decree  Is  reversed  at  the  coat  of  the 
appellee,  Hugh  Brady,  and  the  cause  is  re- 
manded for  further  moceedlngs  In  accord- 
ance with  law. 

8HAGKLBFORD,  a  J.,  and  GOGKBBLL, 
J.,  concur. 

TAYLOB,  HOOKBB,  and  PABEHILL,  JJ., 
caaaar  in  the  opinion. 


McOOURIN  V.  TOWN  OF  DB  FDNIAK 
SPRINGS  et  b1. 

(Sapreme  Court  of  Florida,  Diviritm  A.  June 

11,  190a) 

1.  Municipal    Cobpobations    —  Opening 

StBEBTV-IITJDNOTION— RlOHTB  OF  PbOPKMT 
OWREB. 

A  court  of  equity  has  jurigdiction  to  en- 
join a  municipal  corporation  and  ita  officers 
from  opening  up  and  using  as  a  public  street, 
without  the  owner's  consent,  land  belooglng  to 
an  individual,  which  has  not  been  condemned, 
dedicated,  or  used  as  a  street  or  highway. 

[Ed.  Note.^ — ^For  cases  In  point,  spe  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  H  842-S45, 
967.] 

2.  INJUNCTIOH— BOBDEN  OF  PSOOF. 

Where  tbe  bill  alleges  that  the  complainant 
is  seised  and  possessed  of  land,  and  the  sworn 
answer,  where  tbe  oath  has  not  been  waived, 
denies  such  seisin  and  possession,  tbe  burden 
is  upon  the  complainant  to  prove  ttie  seisin  and 
IKMsession  by  sufflcient  evidmce. 

FBd.  Note^ — ^For  cases  In  point,  see  vol.  27, 
Gent  Dig.  Injunction,  |  27&] 

&  Saicb. 

Where  a  bill  allies  that  the  respondents 
are  endeavoring  to  unlawfully  subject  land  of 
the  complainant  to  public  use  as  a  street,  and 
the  answer  admits  the  attempt  to  subject  the 
property  to  the  uses  of  a  public  street,  but  avers 
a  dedication  of  the  lands  to  public  use,  tbe 
averment  of  dedication,  beins  new  matter,  puts 
upon  the  respondents  the  burden  of  proving 
such  dedication. 

[Bd.  Note.^ — For  eases  in  point,  see  vol.  27, 
Cnt.  Dig.  Injunction,  |  276.] 

4.  Dbdioation— Intent. 

The  intention  to  dedicate  should  be  con- 
sidered in  determining  the  existence  and  charac- 
ter of  a  dedication  of  land  to  public  use. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Dedication,  {S  18,  84.] 

5.  Same— Put— Stbeets. 

Where  the  owner  of  land  makes  a  town 
plat  thereof,  laying  tlie  same  out  into  blocks 
and  lots,  with  intervening  streets  clearly  in- 
dicated upon  the  plat  separating  the  bioclts, 
and  conveys  lots  with  reference  to  such  plat, 
be  ther^y  evinces  an  intention  to  dedicate  the 
streets  to  public  use  as  auch. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Dedication,  U  34-47.] 

6.  Saub—Evidence. 

Where  a  dedication  Is  alleged  to  have  i>een 
made  by  maklnr  and  filing  a  map  or  town  plat 
and  by  selling  lots  with  reference  thereto,  and 
the  locus  in  quo  appears  to  be  located  in  a 
street  as  clearly  indicated  upon  the  map  or 
town  plat,  the  map  or  plat  is  evidence  of  an 
Intention  to  dedicate  the  same  for  pabtic  use 
as  a  street;  but  where  the  locus  In  quo  does 
not  appear  to  be  located  in  a  street  as  cloarly 
Indicated  upon  the  plat,  the  plat  unexplained 
Is  not  evidence  of  an  intention  to  dedicate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  1 13.] 

7.  Same. 

TSHiere  it  appears  that  the  lociis  in  quo 
is  not  located  In  a  street  as  clearly  Indiont^d 
upon  a  map  or  town  plat  made  and  filed  with 
reference  to  wbich  Iota  were  sold,  that  the  locus 
in  quo  was  never  abandoned  and  was  never  ac- 
cepted or  used  as  a  public  street  or  highway, 
and  that  it  was  from  a  date  soon  after  the 
filing  of  the  plat  for  18  years  incloiwd  and  oc- 
cupied by  the  owner  and  those  holding  under 
him,  sncb  inclosure  and  occupancy  are  incon- 
sistent with  an  Intent  to  dedicate. 

[Ed.  Note. — For  cases  in  point,  see  vrf.  IB, 
Oent.  Dig.  Dedication,  H  i^M,  85.]  . 
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8.  SIuwicTPAi,  CoRPOBATiONB— Street  Open- 
ing—Ikjunction —  BxoHTa  or  Pbopebtt 

OWNBB. 

V'hen  a  bill  for  an  injunction  alleges  and 
the  proofs  show  seisin  and  possession  of  land 
and  an  attempt  by  a  town  and  its  officers  to 
anlawfully  take  and  subject  it  to  pnblic  nse 
as  a  street,  and  tbe  answer  avetB  a  dedication 
of  the  land,  but  the  dedication  is  not  proven,  the 
injunction  should  be  granted. 

tEd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corirarations,  !S  842-846.] 

(Syllabus  by  the  Court.) 

Ai^>eal  from  Glrcnlt  Courts  Walton  Cotmly ; 
Charles  B.  Parkhlll.  Judge. 

Bin  by  T.  F.  McGonrln  against  the  town  of 
De  Fnnlak  Springs  and  otheris.  Decree  for 
defendants.  Complainant  appeals.  Bevened 
and  remanded. 

Maxwell  &  Reeves,  for  appellant.  8.  E. 
GlUls,  for  appellees. 

WHITFIEU),  J.  Tbls  Is  an  appeal  from 
a  decree  of  the  circuit  court  for  Walton 
eonnty  dissolving  an  Injunction  and  dis- 
missing the  blU  of  ocnnplalnt  filed  by  the 
appellant  against  the  appellees  tm  May  10, 
1902. 

The  bin  in  substance  alleges  that  the  com- 
plaintiff  is  seised  and  possessed  In  fee  simple 
of  two  certain  described  jmrcela  of  reol 
estate  south  of  the  right  of  way  and  track 
of  the  Louisville  &  Nashville  Railroad,  in  the 
town  of  De  Funlak  Sprli^  71a.,  which 
town  claims  to  be  a  legally  incorporated  town 
under  the  laws  of  Fiortda,  and  to  have  be» 
such  since  July,  1901;  that  complainant's 
title  to  said  land  Is  deralgned  by  grant  from 
the  United  States  to  the  state  of  Florida 
about  the  year  1856,  1^  grant  from  the  state 
of  Florida  to  the  Pensacola  &  AtlanUc  Rail- 
road Company  about  the  year  1881,  by  deed 
from  the  Pensacola  &  Atlantic  Railroad  Com- 
pany to  Thomas  T.  and  Catherine  P.  Wright, 
by  deed  from  Thomas  T.  and  Catherine  P. 
Wright  to  the  Lake  De  Fnnlak  Land  Com- 
pany, by  deed  to  one  of  the  above  parcels  to 
complainant,  and  by  deed  to  the  other  par- 
cel to  the  West  Florida  Land  Company,  and 
from  said  last  company  to  complainant;  that 
from  about  the  year  1883,  and  at  the  time 
complainant  acquired  title  to  said  tracts  of 
land,  there  had  been  and  were  standing  upon 
the  same  valuable  houses,  wbidi  during  the 
whole  of  said  time  and  to  February  16,  1902, 
were  continuously  used  and  occupied  exclu- 
sively,  adversely,  and  solely  by  the  grantors 
of  complainant  and  their  tenants,  and  by 
complainant  and  his  tenants  for  store  and 
office  purposra;  that  on  February  16,  1902, 
the  buildings  standing  on  said  lauds  belong- 
ing to  the  complainant  were  totally  destroyed 
by  fire,  save  and  except  the  brick  foundations 
and  pillars ;  that  shortly  after  the  fire  afore- 
said certain  named  persona,  assnmli^  to  act 
as  the  town  council  of  the  said  alleged  town 
of  De  Fnnlak  Springs,  without  notice  to 
complainant,  passed  an  ordinance,  or  what 
purports  to  be  an  ordinance,  in  and  by  which 
It  was  attemped  to  be  enacted  that  Eighth 


street  in  the  said  town  should  be  projected 
southward  across  said  railroad,  so  as  to  in- 
tersect Wright  avenue;  that  If  said  Eighth 
street  Is  projected  as  directed  It  will  pass 
through  and  completely  occupy  complainant's 
said  lots  of  land,  so  that  he  will  be  deprived 
entirely  of  all  beneficial  nse.  occupan<7.  or 
enjoymrait  of  the  same,  and  the  same  will  by 
such  projection  of  said  street  be  entirely 
confiscated;  that  on  or  about  April  15,  1003. 
by  direction  of  respondent  G.  P.  Henry,  the 
respondent  Malcolm  McCasklll,  claiming  to 
act  as  the  marshal  of  said  town  of  De  Fnnlak 
Springs,  and  claiming  to  have  and  derlve- 
ample  and  full  legal  warrant  and  authority 
for  his  acts  from  and  by  virtue  of  said  pre- 
t^ded  ordinance  and  under  and  by  virtue- 
of  the  directions  then  and  there  given  him 
by  the  said  Q.  P.  Henry,  who  was  then  and 
there  claiming  to  act  as  mayor  of  said  town 
of  De  Funlak  Springs,  to  put  the  said  ordi- 
nance into  execution  and  effect,  entered  upon 
the  said  lots  of  land  belonging  to  complainant, 
with  a  great  force  of  laborers  and  against  the 
proteste  of  complainant  then  and  there  madft 
and  utterly  tore  up  and  removed  from  com- 
plainant's said  land  all  of  the  said  bridk 
pillars,  which  were  of  great  value  to  com- 
plainant for  tue  purpose  of  erecting  new 
buildings  thereon;  that  ever  tince  the  de- 
struction of  said  brick  pillars  the  respondents 
G.  P.  Henry  and  Malcolm  McCaskill  have 
avowed  their  intention  of  eaforcbu;  said 
ordinance,  so  that  complainant's  land  shall 
be  converted  into  and  used  as  a  street,  and 
to  this  end  have  repeatedly  caused  teamsters 
to  drive  their  wagons  over  and  across  cmu- 
plalnanfs  said  land,  and  both  acta  and 
words  have  Invited  and  encouraged  the  gen- 
eral traveling  public  to  attonpt  the  use  of 
complainant's  said  lote  of  land  as  a  pro- 
jection and  continuation  of  the  said  E^htb 
street;  that  for  the  puitrase  of  assuring  the 
ufee  by  the  general  public  of  complainant's 
land  as  a  street,  and  a  projection  of  said 
Eighth  street,  tbe  said  respondente  tave  col- 
lected and  deposited  on  Baldwin  avenue, 
north  of  complainant's  said  land,  but  not  on 
It,  a  great  quantity  of  planks  and  timbers, 
which  complainant  Is  advised  the  respond«)ta 
Intend  to  nse  In  the  construction  of  such  cross- 
ings over  the  Louisville  &  Nashville  Railroad 
Company's  tra(&  and  sidewalks  over  com- 
plainant's lands  as  will  invite  and  cause  the 
general  public  to  nse  and  occupy  complain- 
ant's said  land  as  a  street,  by  reason  whmreof. 
If  the  said  acta  be  permitted  to  be  continued 
by  the  respondente  and  be  not  restrained, 
complainant  will  be  wholly  deprived  of  his 
said  property ;  that  If  the  design  and  evMent 
Intention  of  respondents  to  project  Eighth 
street  In  accordance  with  aald  ordinance 
through,  over,  and  across  complainants 
land  be  permitted  to  reach  consummatlcoi 
complainant  will  be  ^prlved  of  his  aald  land 
In  tbe  manner  In  which  It  has  heretofore  beea 
used  and  enjoyed  by  blm,  to  wit,  as  a  ^to 
for  store  and  office  buildings  and  such  other 
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lawful  use  as  be  may  put  the  same  to ;  that 
the  town  of  De  Funlak  Spring  and  respond- 
ents, as  complainant  Is  advised,  believes, 
and  therefore  alleges,  claim  no  other  warrant 
or  authority  for  their  said  acts  than  Is  con- 
tained In  said  ordinance;  that  the  said  re- 
spondents have  neither  instituted  nor  caused 
to  be  Instituted  any  proceedings  for  the 
condemnation  to  public  or  other  use  of  com- 
plainant's said  lands,  and  have  never  con- 
demned or  caused  the  same  to  be  condemn- 
ed. Rave  and  except  as  the  said  ordinance 
might  be  deemed  to  be  a  condemnation,  and 
have  never  made  or  offered  to  malce  or 
tendered  to  complainant  any  compensation 
for  the  said  lands;  that  complainant,  not- 
withstanding the  said  ordinance,  has  recently 
caused  the  said  land  to  be  Inclosed  with  a 
substantial  fence,  which  he  la  advised  the 
resiwndeuta  threaten  to  tear  down  and  de- 
stroy, and  which  be  believes  they  will  tear 
down  and  destroy,  and  thereby  throw  open 
the  said  land  as  a  public  street,  unless 
restrained  from  doing  so;  that  the  opening 
up  oi  complainant's  land  is  not  necessary  to 
tbe  good  order  and  benefit  of  the  said  town. 
An  injunction  was  prayed  for  and  granted. 

An  answer  was  filed  In  which  respondents 
admit  that  certain  buildings  were  standing  on 
the  de8crit>ed  property  and  were  destroyed 
by  flr«  on  February  16,  1002,  and  that  tbe 
ordinance  referred  to  was  passed;  that  re- 
qmndent  McCaskitl  entered  upon  the  land  and 
removed  therefrom  all  obstructions  thereon, 
BO  that  the  general  public  could  safely  pass 
thereover,  the  same  being  a  public  highway ; 
l)al  deny  that  the  same  was  done  without 
authority,  and  aver  that  he  did  so  In  cora- 
liHance  with  his  ofildal  duties  as  marshal 
of  the  respondent  town,  it  being  the  duty  of 
the  respondents  to  extend  and  open  the 
streets,  lanes,  and  avenues  of  the  said  town, 
and  to  cause  encroachmente,  obstructions,  de- 
cayed buildings,  and  ruins  to  be  removed 
therefrom ;  aver  that  complainant  is  not  seis- 
ed and  possessed  In  fee  simple  of  said  lands, 
nad  deny  that  complainant  has  any  inter- 
est therein;  aver  that  in  the  year  18S4  the 
Lake  De  Funlak  Land  Company,  through 
whom  complainant  alleges  that  he  deralgned 
title  to  said  lands,  was  seised  and  possessed 
Id  fee  simple  of  section  35,  township  3  N., 
range  19  W.,  of  which  section  the  land  al- 
leged to  be  owned  by  complainant  Is  a  part; 
that  during  the  year  1884  the  said  Lake  De 
Fonlak  Land  Company,  a  corporation,  made 
or  caused  to  he  made'  a  map  or  town  plat 
of  that  part  of  snld  section  35  that  contains 
the  lands  described  and  other  adjoining 
lands,  and  filed  the  same  In  the  ofTlre  of  the 
clerk  of  the  circuit  court  for  Walton  county, 
ria.,  upon  which  map  or  town  plat  were 
laid  off  blocks  and  lots  and  squares,  with 
spaces  for  roads,  streets,  alleys,  avenues,  and 
other  public  highways  for  the  use  of  the 
general  public;  that  said  part  of  said  sec- 
tion was  laid  off  Into  blocks,  lots,  squares, 
streets,  roads,  alleys,  avenues,  and  parks,  and 


certain  parts  thereof,  such  as  fald  streets, 
roads,  alleys,  avenues,  and  parks  were  dedi- 
cated to  the  public  for  public  highways  and 
other  public  uses ;  that  said  Lake  De  Funlak 
Land  Company  sold  and  continued  to  sell 
for  several  years  thereafter  to  various  and 
sundry  persons,  blocks  and  lota  by,  according 
to,  and  with  reference  to  the  said  map  or 
town  plat,  with  the  blocks,  lots,  squares, 
streets,  roads,  alleys,  avenues,  and  parka 
Indicated  thereon  as  aforesaid;  that  upon 
said  map  or  town  plat  the  said  spaces  be- 
tween tbe  said  lots  and  blocks  form  no  part 
thereof,  but  are  Indicated  upon  the  said  map, 
as  spaces  for  streets,  raads,  all^,  avenues, 
and  parks,  and  are  so  named  and  numbered 
thereon ;  the  alleged  continuous,  Adverse,  ex- 
clusive, and  uninterrupted  possession  of  the. 
property  by  the  complainant,  bis  tenants,  his 
alleged  grantors,  and  their  tenants  Is  denied. 
Respondents  aver  that  the  said  property  ts 
public  property  which  was  dedicated  to  tbe 
public  for  public  uses  by  the  said  owner 
thereof  and  was  accepted  and  used  as  such 
by  the  public  long  before  and  at  the  time  that 
It  was  assumed  to  give  the  complainant  and 
his  grantor  an  Interest  therein  other  than 
that  of  the  general  public;  that  said  prop- 
erty Is  included  In  spaces  between  tbe  lots, 
and  blocks,  and  which  fbrm  no  part  thereof, 
was  laid  out,  surveyed,  platted.  Indicated, 
and  appears  upon  said  map  or  town  plat 
as  street,  avenue,  or  park  property;  that 
the  respondents  being  Informed  and  beHev- 
Ing  that  the  said  property  was  snd  Is  public 
property,  and  it  being  their  duty  to  regulate, 
extend,  and  open  up  the  same,  and  to  cause 
encroachments,  obstructions,  decayed  build- 
ings, and  ruins  to  be  removed  tbereerom, 
under  and  by  authority  of  tbe  town  coun- 
cil of  the  said  town,  the  said  property  was 
cleared  of  obstructions  thereon,  and,  this 
being  done,  the  public  began  to  use  the  same 
as  a  public  highway,  by  driving  and  passing 
thereover,  and  continued  to  so  use  tiie  same 
up  to  and  until  the  same  was  Inclosed  by 
a  fence,  and  they  were  restrained  from  fur- 
ther using  tbe  same  by  the  order  -of  the  court ; 
that  a  temporary  fence,  referred  to  In  the 
bill  of  complaint  as  a  substantial  fence.  In- 
closing the  said  property,  was  placed  there 
some  time  during  tlie  night  from  10  o'clock 
p.  m.  on  May  9,  to  5  a.  m,  on  May  10,  1902; 
that  about  daylight  on  May  lOtb  the  said 
fence  was  discovered  to  be  there,  and  that 
the  restraining  order  was  dated  May  10, 
1902;  that  under  the  protection  of  said  order 
the  said  fence  has  since  that  time  been  made 
more  substantial ;  deny  that  respondents 
have  threatened  to  tear  down  and  destroy 
said  fence ;  aver  that  the  buildings  referred 
to  in  the  bill  were  built  more  than  ten 
years  after  the  time  alleged;  that  the  land 
dedicated  as  aforesaid  has  never  reverted  to 
the  original  owner  thereof  or  to  any  of  Its 
grantees,  and  that  the  complainant  has 
no  interest  or  property  therein  other  than 
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that  which  belongs  to  every  person  to  use 
the  same  as  public  property  as  originally 
intended  by  the  owner  thereof  and  Its  gran- 
tees of  the  lots  and  blocks  as  Indicated  upon/ 
the  said  map  or  town  plat 

A  replication  was  filed  and  testimony  was 
takra  before  a  master.  At  the  hearing  a 
decree  was  rendered  dlseolTlng  the  Injunc- 
tion and  dismissing  the  bill  of  complaint. 
An  appeal  was  taken  from  this  decree. 

The  orders  of  the  court  refusing  the  relief 
asked  and  dismissing  the  bill  are  among 
the  errors  assigned. 

The  contention  of  the  complainant  Is  that 
the  respondents  have  attempted,  and  are 
threatening,  to  unlawfully  take  and  subject 
bis  real  estate  to  the  uses  of  a  public  street; 
and  the  Insistence  of  the  respondents  rep- 
resenting the  public  Is  that  the.  property  was 
dedicated  to  public  use  by  a  company  through 
whom  the  complainant  deraigns  his  title,  and 
that  It  Is  the  duty  of  the  resimnuents  to  en- 
force the  rights  of  the  public  in  the  use  of  the 
land  as  a  public  street 

A  court  of  equity  has  jurisdiction  to  enjoin 
a  mnnidpal  corporation  and  its  officers  from 
opening  up  and  using  as  a  public  street,  with- 
out the  owner's  consent,  land  belonging  to 
an  Individual,  which  has  not  been  condemned, 
dedicated,  or  used  as  a  street  or  highway. 
See  Baya  t.  Town  of  Lake  City,  44  Fla.  481, 
8S  South.  400. 

The  bill  alleges  that  the  complainant  Is 
seised  and  possessed  of  the  land  in  contro- 
Twsy  and  tbat  tbe  respondents  are  endeavor- 
ing to  unlawfully  subject  It  to  public  use  as 
a  street  Tbe  denial  In  the  sworn  answer  of 
ttw  respondents  tbat  tbe  complainant  Is 
sdsed  and  possessed  of  or  bad  any  Interest 
In  tbe  locns  In  quo,  being  directly  and  pos- 
itively respcKisiTe  to  the  allegations  of  the 
bill,  put  up(m  the  complainant  the  burden 
'  of  {Hovlng  by  sufficient  evidence  bis  seisin 
and  possession.  The  eomplalnant  Introduced 
testimony  and  deeds  sbowlng  bis  title  and 
possession.  Tbe  answer  admits  tbe  attempt 
to  subject  the  property  to  the  uses  of  a  pub- 
lic street,  but  avers  the  duty  ot  respondents 
to  do  so  because  of  a  dedication  of  tbe  lands 
to  public  use.  The  averment  in  the  answer 
that  the  locus  In  quo  was  dedicated  to  the 
use  of  the  public,  and  accepted  and  used 
as  such  by  the  public,  being  new  matter, 
put  upon  tbe  respondents  the  burden  of 
proving  such  dedication.  See  Plnney  v.  Fin- 
ney, 46  Fla.  659,  3S  South.  95,  and  authorities 
there  cited;  Parken  v.  Safford.  48  Fla.  290, 
S7  South.  567;  Ocala  Foundry  &  Machine 
Works  V.  Lester  (Fla.)  38  South.  56;  Tyler 
T.  Topb  (Fla.)  40  South.  624;  Mayo  v.  Hughes 
(Fla.)  40  South.  499. 

Tbe  averment  as  to  dedication  Is  tbat  the 
Itake  De  Funlak  Land  Company,  through 
which  company  the  complainant  deraigns 
bis  title,  in  the  year  1884.  was  seined  and 
possessed  of  section  35.  township  3  N..  range 
19        Ot  which  section  tbe  land  In  con- 


troversy is  a  part,  and  that  said  company,  a 
corporation,  during  the  year  1884,  made  or 
caused  to  be  made  a  map  or  town  plat  of 
that  part  of  said  section  85  that  contains 
the  lands  in  question  and  other  adjolnlog 
lands,  aud  filed  the  same  in  the  office  of  tbe 
clerk  of  the  circuit  court  for  Walton  coun- 
ty, Fla.  upon  which  map  or  town  plat  were 
laid  off  blocks  and  lots  and  squares,  with 
spaces  for  roads,  streets,  alleys,  av^ues,  and 
other  public  highways  for  the  use  of  the  gen- 
eral public;  that  said  part  of  said  section 
was  laid  off  Into  blocks,  lots,  squares,  streets, 
roads,  alleys,  avenues,  and  parks,  aud  certain 
parts  thereof,  such  as  said  streets,  roads, 
alleys,  avenues,  and  parks,  were  dedicated 
to  tbe  public  for  public  highways  and  other 
public  uses ;  that  the  said  Lake  De  Funlak 
Land  Company  sold  and  continued  to  sell 
for  several  years  thereafter  to  various  and 
sundry  persons  blocks  and  lota  by.  according, 
and  with  reference  to  tbe  said  map  or 
town  plat,  with  the  blocks,  lots,  squaree, 
streets,  roads,  alleys,  avenues,  and  parks 
Indicated  thereon  as  aforesaid ;  that  the  prop- 
erty In  controversy  was  dedicated  to  the 
public  fbr  public  uses  by  the  owner  thereof, 
and  was  accepted  and  used  as  such  by  the 
public  long  before  and  at  the  time  that  the 
owner  assumed  to  give  tbe  complainant  and 
bis  grantor  any  Interest  therein  other  than 
that  of  the  general  public ;  tbat  said  property 
Is  included  In  the  spaces  between  the  lots 
and  blocks,  and  was  laid  out,  surveyed,  plat- 
ted. Indicated,  and  aroears  upon  said  map  or 
town  I^at  as  street^  avenue,  and  park  proi>- 
erty. 

The  averment  Is  that  the  property  in  con- 
troversy was  platted  upon  tbe  map  as  street; 
avenue  and  paA  property,  and  that  It  wai 
dedicated  to  the  public  for  public  uses,  and 
was  so  accepted  and  used.  There  la  no  direct 
avermoit  tbat  the  locus'  In  quo  was  platted, 
dedicated,  accepted,  and  used  by  tbe  public  as 
a  highway  or  street. 

Tbe  intottlon  to  dedicate  should  be  con- 
sidered In  determlidng  the  existence  and 
character  of  a  dedication  of  land  to  public 
use,  9  Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  36, 
67,  79,  and  antborlties  cited;  18  Cyc.  452. 

Where  tbe  ovrner  of  land  makes  a  town 
plat  thereof,  laying  the  same  out  Into  biot^ 
and  lots,  with  intervening  streete  clearly  In- 
dicated upon  tbe  plat  separating  the  blodcs, 
and  conveys  lote  wltb  reference  to  mxii  plat 
he  tliereby  evinces  an  Intention  to  dedicate 
tbe  streets  to  public  use  as  such.  Price  t. 
Stratton,  46  Fla.  535,  83  South.  614;  9  Am. 
A  Eng.  Bncy.  Law  ^  Ed.)  67.  See,  also. 
Florida  East  Coast  B.  Co.  v.  Wwley,  49 
Fla.  297.  38  Soutb.  618. 

The  dedication  In  this  case  Is  alleged  to 
have  been  made  by  tbe  making  and  filing  of 
a  map  or  town  plat  and  by  selling  lots  wltb 
reference  Uiereto.  If  t3ie  land  In  question  is 
located  In  a  street  as  clearly  Indicated  up'-n 
the  map  or  town  plat,  then  there  la  evidence 
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of  an  Intentloa  to  dedicate  the  Bame  for 
public  use  as  a  street 

Tbe  map  or  towa  plat  referred  to  purports 
to  be  a  map  of  Lake  De  Funlak.  bowleg 
blocks,  lots,  Streets,  avenaes,  and  parks 
thereon,  with  appropriate  numbers  on  the  lots 
and  names  on  the  streets,  avenues,  and  parks. 
Tbe  place  was  Incorporated  as  De  Funlak 
Springs  In  1901.  Baldwin  avenue  runs  east 
and  west  tbroagb  the  town,  parallel  with 
and  immediately  north  of  tbe  trade  of  the 
LoolsTllle  &  Nashville  Railroad.  A  lake  Is 
a  short  distance  south  of  the  railroad  track. 
Eighth  street  runs  north  and  south,  and  In^ 
tersects  Baldwin  avenue,  but,  as  shown  toy 
tbe  map,  does  not  extend  beyond  Baldwin 
avenue  to  the  south. 

The  town  ordinance  referred  to  In  the  bHl 
of  complaint  provides  that  "there  shall  be 
established  and  maintained  a  public  crossing 
for  all  purposes  across  the  railroad,  Baldwin 
avenue,  and  Wright  avenue  at  Eighth  street, 
extending  south  to  the  south  boundary  of 
Wright  avenue."  The  map  or  town  plat  does 
not  show  Wright  avenue  to  be  between 
Eighth  street  and  the  lake  to  tbe  south; 
but  there  Is  testimony  that  Wright  avenue 
Is  now  so  located  that.  If  Eighth  street  Is 
projected  across  the  railroad  track  south  as 
required  by  tbe  ordinance,  It  will  Include  tbe 
land  in  cootroversy  and  will  Intersect  Wright 
avenue. 

The  map  appears  to  have  been  filed  of  rec- 
ord in  1886,  but  It  Is  shown  to  have  been  in 
existence  in  1884,  and  that  deeds  made  as 
early  as  May,  1884,  referred  to  It  In  de- 
scribing property  conveyed.  There  is  undls- 
pated  testimony  that  the  locus  in  quo  was 
never,  prior  to  the  Are  on  February  16,  IdOZ, 
used  as  a  street  or  highway.;  that  In  Decem- 
ber, 1884,  a  building  was  erected  on  the  locus 
In  quo,  and  subsequently  other  buildings 
were  erected  thereon,  and  all  remained  there- 
on nntil  the  fire  In  1902;  that  a  fence  was 
built  around  a  large  tract,  including  the  locus 
in  quo,  by  the  owner  thereof  In  November, 
18&4.  and  that  this  fence  prevented  the  use 
of  the  lands  in  dispute  as  a  street;  that 
when  this  fence  was  removed  the  land  In  dis- 
pute was  Inclosed  by  another  fence,  which 
prevented  its  being  used  as  a  street,  and  re- 
mained so  Inclosed  until  the  fire  In  February, 
1902.  which  destroyed  the  buildings  tbat  were 
erected  on  tbe  lands.  Tbe  supposed  dedica- 
tion is  alleged  to  have  been  made  "during  the 
year  1881"  by  making  and  flUng  a  map  or 
town  plat  and  by  selling  lots  with  reference 
thereto.  It  does  not  appear  from  the  map  or 
town  plat  that  the  locus  In  quo  Is  In  any  of 
the  spaces  indicated  thereon  as  a  street  or 
avenue,  and  the  testimony  shows  that  it  was 
inclosed  by  a  fence  and  occupied  by  the  com- 
plainant and  his  predecessor  In  title  at  least 
from  November,  1884.  to  the  Are  In  1902. 
The  IncIOBure  and  occupancy  as  stated  show 
there  was  no  abandonment  of  the  land  to 
public  use  as  a  highway,  and  such  luclosnre 
and  occupancy  are  entirely  inconsistent  with 
4180^-86 


an  Intmtion  to  dedicate  the  lands  as  a  high- 
way. There  is  no  testimony  that  this  land 
was  in  any  way  accepted  by  the  public  as  a 
highway  or  street,  or  used  as  such  at  any 
time  before  or  after  It  was  inclosed  by  the 
fence  In  November,  1884,  and  prior  to  the 
fire  In  1902.  The  map  or  town  plat  has  upon 
It,  about  where  the  locus  In  quo  should  ap- 
pear thereon,  irregular  designs  with  narrow 
spaces  between  them,  and  there  Is  testimony 
that  these  irregular  designs  upon  tbe  map  or 
town  plat  were  supposed  to  represent  fiower 
beds  in  a  park.  No  figures  or  letters  appear 
upon  these  designs  or  upon  the  spaces  be- 
tween them,  which  spaces  ere  Irregular  and 
narrower  than  the  spaces  on  the  map  des- 
ignated as  streets  or  avenues.  There  Is  testi- 
mony that,  in  selling  the  lots  north  of  the 
locus  in  quo  and  north  of  the  railroad,  repre- 
sentations were  made  that  the  locus  in  quo 
would  remain  open,  so  as  not  to  obstruct  the 
view  of  the  lake  to  the  south  and  east  of 
the  lots  so  sold.  Even  If  this  be  true.  It 
does  not  show  the  dedication  of  the  lands  in 
controversy  as  a  highway  or  street  for  public 
use;  and  If  purchasers  of  lots  bave  rights 
under  such  conditions  and  representations 
they  are  not  affected  by  this  suit.  Tbe  re- 
spondents, representing  tbe  public,  rest  their 
Justification  upon  the  dedication  of  tbe  lands 
for  public  use  as  a  street,  and  no  snch  dedica- 
tion Is  shown  by  the  proofs. 

The  decree  is  reversed,  at  the  cost  of  tbe 
appellees,  and  the  cause  Is  remanded,  with 
directions  to  enter  a  decree  In  accordance 
with  the  prayer  of  the  bill. 

SHACKLBFOBD,  0.  J.,  and  COCKRELL, 
J.,  concur. 

TA.YLOB  and  HOGEBB.  JJ.,  concur  In 

the  opinion. 

PABKHILL,  J.,  disqualified. 


WILLIAMS  V.  WBTMORB. 

(Supreme  Court  of  Florida,  Division  B.  June 
11,  1906.) 

1.  Appeal— Review— Objectiohs  to  Jubis- 
oicTioN— Waivbb. 
Where  there  has  been  a  dispute  as  to 
the  boandary  of  a  lot  of  laud,  resulting  in  a 
breach  of  the  peace,  and  several  ejectment  suits, 
which  have  not  settled  the  question  between 
them,  and  there  are  difficulties  connected  with 
tbe  ascertainment  of  the  boundary,  growing 
oat  of  the  manner  In  which  the  boundaries 
were  described  In  the  deeds  made  by  the  party 
from  whom  both  claim  title,  and  both  parties 
agree  that  a  court  of  equity  ia  the  proper  forum 
for  ttw  settlement  oit  the  controversy,  and  a 
bill  in  equity  Is  filed  by  one  of  them  in  the 
circuit  court  against  the  other,  setting  op  all 
the  facts,  for  the  purpose  of  having  that  court 
determine  the  queetion,  and  the  defendant  does 
not  object  to  the  jurisdiction  of  the  equity  court 
by  plea,  demurrer,  or  in  any  other  proper  man- 
ner, but  consents  to  the  jurisdiction,  and  an- 
swers the  bill,  and  thereby  submits  his  defense, 
and  a  decree  is  rendered  by  tbe  chanoellor  es- 
tabUshing  the  boundary,  from  which  the  defend- 
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aUt  appeals,  and  tbe  qoestlon  of  the  JuriBdlc- 
lion  ta  equity  is  raised  for  the  first  time  by  him 
on  apoeal,  the  appellate  court  will  not  consider 
objections  to  the  Jurisdiction,  where  the  record 
fails  to  show  an  entire  absence  of  general  Ju> 
risdiction  over  the  subject-matter. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  2, 
Gent.  Die.  Appeal  and  Error,  H  1166-1172.] 

Z  Equitt— Tbial— Failubi  to  ConsiDKB  Dk- 

tendant's  Etidehcb. 

Where  the  parties  to  a  suit  In  equity  agree 
before  an  examiner  that  each  will  pay  the  costs 
of  taking  the  testimony  of  his  own  witnesses 
and  the  costs  of  the  cross-examination  of  his 
adversary's  witnesses,  and  the  complainant  pays 
bis  share  of  the  costs,  but  the  defendant  fails 
after  notice  to  pay  his  proportion,  and  after 
the  time  has  expired  for  taking  testimony  the 
cmoplalnant  sets  the  cause  down  for  a  heurlDs 
and  gives  the  defendant  notice  thereof,  ana 
the  examiner  files  a  report  of  the  complainant's 
testimony,  bnt  does  not  file  that  of  the  defend- 
ant because  of  the  latter's  failure  to  pay  the 
costs,  and  no  steps  are  taken  by  the  defendant 
to  procure  the  filing  of  his  testimony,  but  he 
simply  protests  at  the  hearing  that  the  chancel- 
lor should  not  hear  the  case  because  of  the  ab- 
sence from  the  record  of  his  testimony,  and 
notwithstanding  such  protest  the  chancellor  pro- 
ceeds with  the  hearing  and  renders  a  final 
decree,  the  action  of  the  chancellor  presents  no 
error  of  which  the  defendant  can  avail  him- 
self on  appeal. 

(Syllaboa  by  the  Court.) 

AppMl  from  Circuit  Oonrt,  Dnral  Oonnty ; 
Bbydon  U.  Gall,  Judge. 

BUI  by  George  W.  Wetmore  agmintt  Haaj 
WilltamB.  Decree  for  oomplainant,  and  de- 
fendant appeals.  Affirmed. 

A  bill  was  filed  in  the  circuit  court  of 
Duval  county  by  the  appellee  against  the  ap- 
pellant, wherein  it  was  alleged  that  one  Jack 
Parker  In  bis  lifetime  acquired  by  deed  a 
part  of  fractional  lot  2  la  section  12,  townablp 
2  S.,  range  20  E.,  beginning  at  a  post  at  the 
comer  of  sections  12,  11,  1,  and  2,  township 
2  S.,  range  26  E. ;  thence  along  the  section 
line  S.  88°  15'  E.  to  a  post  on  the  west  line 
of  the  public  road  leading  from  JacksoDvllIe 
to  Panama  Mill ;  thence  along  the  west  side 
of  said  road  S.  20"  10'  E.  6  chains  48  links  to 
a  post  also  on  the  west  side  of  said  road; 
thence  west  to  a  post  standing  in  section  line 
dividing  sections  11  and  12,  said  township 
and  range ;  thence  along  said  section  line 
north  6  chains  IS  links  to  beginning.  This 
parcel  Is  also  described  as  bounded  by  the 
property  of  other  persons.  It  will  be  noticed 
that  two  of  these  lines  are  descril>ed  as  run- 
ning from  post  to  post  without  giving  their 
lengths.  The  bill  alleges  that  Parker  con- 
veyed the  eastern  part  of  this  property  to 
Matilda  Robinson,  wife  of  William  Robinson, 
containing  10  acres,  which  la  described  by 
metes  and  bounds,  and  that  the  Robinsons 
took  possession  of  that  part  of  the  same  lying 
east  of  an  old  fence  marked  on  a  diagram 
as  the  "old  fence  line."  Parker  also  con- 
veyed 105  feet  square  in  the  extreme  north- 
eastern portion  of  the  residue  to  the  trustees 
of  the  M.  E.  Church.  The  trustees  took 
possession  of  105  feet  square,  which  was 
bounded  on  the  east  by  the  "old  fence  line." 
fenced  11^  and  built  a  church  tberetHi.  Parker 


then  sold  and  ecmvtjeA  the  irettem  part  of 
this  tract  to  one  Cash,  being  2  acres  west 
of  Hogan's  cre^,  wblcb'  ran  tbnm^  tbe 
property.  Tbe  bill  tliem  aIlQ|es  that  Faxfeer 
conatmcted  a  tmce  along  the'  north  and  wrath 
lines  of  said  tract,  eztendlng  westward  fnmi 
the  said  "old  fence  line,**  and  was  In  occupa- 
tion of  the  land  so  fenced,  and  in  tills  state 
of  the  case  on  the  27th  of  October,  18Kt. 
Parker  uid  wife  conveyed  to  the  orator, 
Wetmore,  and  his  heirs,  a  part  of  the  reddna 
of  said  tract,  described  as  be^nnlng  at  the 
southeast  comer  of  Wm.  Bobtnsui's  land, 
running  west  210  feet  to  a  stake,  north  88S 
feet,  east  112  feet  to  a  comer  the  lot  owned 
by  tbe  trustees  of  the  H.  E.  Church,  south 
105  feet,  east  106  feet,  sooth  280  feet  to  the 
beginning,  containing  1%  affteB,  and  then  glT- 
Ing  the  boundaries.  The  bill  alleges  that  the 
orator  took  possession  ot  said  parcel  of  land, 
extending  from  tbe  "old  fence  line"  to  a 
fence  erected  along  a  line  Indicated  on  the 
plat  as  black  line  shaded  red,  east  of  a  parcel 
marked  thereon  Annie  Elchelberger.  The 
orator  took  actual  possession  of  this  parcel 
and  resided  on  It  for  ten  years  up  to  the  time 
of  Parker's  death,  and  thence  contlnnonsly  to 
the  present  time.  In  tbe  meanwhile  Jade 
Parker,  with  his  wife  resided  on  a  parcel 
west  of  the  "Annie  Elchelberger  parcel."  A 
subsequent  owner  of  the  Matilda'  Robinson 
parcel  claimed  that  the  "old  fence  line"  was 
not  the  true  line,  but  that  the  trae  deed  line 
extended  further  west,  and  orator  bad  to  re- 
adjust his  line  to  said  deed  line.  In  1809 
Parker  and  wife  sold  and  conveyed  to  Aonle 
Elchelberger  and  her  heirs  a  certain  part  of 
the  residue  of  his  tract  lying  Immediately 
west  of  orator's  parcel,  which  Is  80  feet  east 
and  west  and  366  north  and  sooth,  and 
described  In  the  bill. 

After  making  tbe  deed  to  Elchelberger, 
Parker  and  wife  conveyed  to  Joseph  Robinson 
a  parcel  described  as  beginning  at  tbe  north- 
east corner  of  the  piece  sold  Cash,  running 
easterly  216  feet,  southerly  866  feet,  westerly 
210  feet,  northerly  366  feet,  to  beginning,  con- 
taining 2  acres.  It  will  be  noticed  that  tills 
description  was  likely  to  produce  confusion, 
Inasmuch  as  Cash's  western  boundary  was 
the  center  of  Hogan's  creek.  It  Is  alleged 
that  Joseph  Robinson  sold  this  parcel  to  bis 
mother,  Matilda  Robinson;  that  bis  mother 
and  father  then  conveyed  It  to  him;  and 
that  he  then,  In  September,  1902.  conv^ed  it 
to  the  defendant,  Henry  Williams,  who  It  Is 
alleged  la  the  son-in-law  of  Biatllda,  and 
lived  on  this  parcel  before  he  acqoired  it  by 
deed. 

The  complainant  alleges  that  he  acquired 
two  tax  titles  to  the  Elchelberger  lot  in  1896, 
one  of  them  through  W.  B.  Owen,  who 
acquired  It  In  1896,  and  fenced  In  a  part 
of  it  In  1896.  A  year  or  more  subsequently 
to  tbe  death  of  Parker  on  the  2d  of  May, 
1895,  the  defendant  Williams,  constructed  a 
fence  across  the  southern  end  of  the  Elchel- 
berger parcel,  and  whai  complalnim^  wife 
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was  attempting  to  nee  the  said  premlBcs  as 
formerly  defendant,  Williams,  assaulted  her, 
and  therefor  was  convicted  in  the  criminal 
court  of  record  of  said  county,  and  friction  and 
trouble  have  existed  ever  since,  though  the 
orator  has  managed  to  bold  possession  and 
use  Bald  property,  except  a  small  part  of  the 
extreme  northern  end. 

In  1889  Matilda  and  William  Robinson 
brought  an  action  of  ejectment  against  the 
complainant,  and  therein  described  the  land 
sued  for  according  to  the  description  In  the 
deed  from  Parker  to  Robinson.  This  suit 
vaa  dismissed  by  the  plaintiffs.  In  Jane  or 
Jnly,  1900,  defendant,  Williams,  constmcted 
a  teuee  near  the  north  end  of  the  Elcbelberger 
lot,  extending  westward  from  orator's  fence, 
thereby  excluding  orator  ttom  the  use  of  a 
part  of  the  said  lot  In  July,  1900,  orator 
brought  an  action  of  ejectment  against  Wil- 
liams tax  aatd  part,  a  plea  ot  not  gnllty  was 
altered,  but  before  the  case  conld  be  tried 
tbe  flie  of  May  8. 1901,  dratroyed  the  records 
and  flies  of  the  court  Snbsequently,  on  the 
2Stti  oi  September,  1902,  defendant,  Williams, 
broa^t  an  action  of  ejectment  against  the 
orator  for  land  described  Just  as  the  descrip- 
tion contained  In  the  deed  from  Parker  to 
Robinson,  and,  not  being  clear  bb  to  the  claim 
of  Williams,  filed  pleas  of  not  guilty  and  not 
in  possession,  and  in  this  way  It  was  de- 
veloped that  the  defendant  claimed  a  part  of 
the  land  of  your  orator  under  said  descrip- 
tion. Thus  learning  the  claim  of  Williams, 
It  is  allied  that  at  the  last  term  of  the  court 
on  the  law  aide  thereof  counsel  on  both  sides 
In  said  ejectment  suit  orally  agreed  that  the 
contest  was  such  as  should  be  decided  In  a 
court  of  chancery,  rather  than  In  a  law  court, 
and  hence  no  Jury  trial  was  had.  The  orator 
claims  all  the  land  of  the  Blcbelberger  lot 
and  alines  that  the  conveyance  under  which 
Williams  claims  does  not  Thrace  It  It  Is 
alleged  that  the  history  of  this  controversy, 
as  well  as  its  nature,  reveals  that  considera- 
tion and  determination  in  a  court  of  equity 
is  essential  to  prevent  a  multiplicity  of  suits. 

Tbe  bill  prays  the  court  to  take  Jurisdiction 
and  locate  by  permanent  monuments  on  the 
land  Itself,  and  by  a  eufflclent  description  the 
exact  boundary  between  the  lands  of  the 
orator  and  defendant  Williams,  for  an  In- 
junction against  WllllaniB  from  prosecuting 
his  ejectment  suit  from  tremasslng,  for  gen- 
eral relief,  etc. 

The  foregoing  contains  the  substance  of  the 
bill  necessary  to  be  considered.  The  defend- 
ant did  not  demur  to  this  bill,  or  otherwise 
f>bject  to  the  Jurisdiction  of  the  chancery 
court,  but  answered,  admitting  the  allegations 
to  be  true,  except  as  otherwise  contradirted 
by  tbe  answer.  It  claims  that  Jack  Parker's 
occupation  of  the  parcel  marked  -  "Joseph 
Bobinson"  on  tbe  plat  covered  the  Eichel- 
berger  parcel ;  that  what  the  bill  allcces 
■bont  the  "old  fence  Hue"  and  tbe  "deed  line" 
is  futile,  and  that  complainant  was  not  com- 


pelled to  move  bis  line  further  west  because 
It  was  claimed  that  the  "old  fence  line"  was 
not  tbe  true  line ;  that  while  the  deed  to  his 
grantor,  Joseph  Robinson,  was  two  days  later 
than  the  deed  to  DIchelberger,  yet  that  nel- 
tlier  defendant  nor  said  Robinson  had  «ny 
notice  of  said  deed,  except  from  the  record, 
and  that  they  were  both  recorded  on  the  same 
day,  viz.,  September  18,  1889. 

The  answer  denies  that  Elcbelberger  ever 
took  possession  of  tbe  lot  and  avers  that 
complainant  took  nothing  by  his  tax  title; 
that  Jack  Parker  remained  in  possession  of 
the  lot  until  he  died  In  1885,  notwithstand- 
ing the  deed  to  Elcbelberger;  that  Wetmore 
did  not  go  upon  the  Elcbelberger  lot  until 
a  year  after  Parker  died,  when  he  trespassed 
thereon  by  building  his  fences  as  set  out  In 
tbe  bill.  The  answer  sets  out  how  defendant 
obtained  his  deed  from  Joseph  Robinson,  and 
that  John  Parker  and  Joseph  Robinson  and 
defendant  In  succession  have  held  all  the 
land  from  Hogan's  creek  on  the  west  to  the 
fence  on  tbe  west  side  of  tbe  land  of  Wet- 
more,  Including  the  Elcbelberger  tract  for 
more  than  18  years,  openly,  notoriously,  and 
exclusively.  The  answer  admits  that  there 
was  a  scramble  for  the  possession  of  the 
Elcbelberger  lot,  which  led  to  tbe  arrest  and 
conviction  of  defendant  but  he  alleges  he  was 
not  guilty,  and  that  his  conviction  was  ob- 
tained by  fal^e  testimony.  The  answer  al- 
leges that  the  Elcbelberger  deed  Is  a  fraud, 
that  the  complainant  has  known  for  a  num- 
ber of  years  that  defendant  and  his  grantors 
have  held  the  land  up  to  the  east  line  of  the 
Elchelberger  lot,  and  that  complainant  has 
no  rights  west  of  said  line,  and  that  in  fact 
there  never  was  such  a  lot  as  the  Elchelber- 
ger lot  The  foregoing  Is  a  compressed  state- 
ment of  tbe  material  facts  of  the  answer. 

On  July  4,  1904,  a  replication  to  the  an- 
swer was  filed,  and  by  consent  of  the  parties 
an  examiner  was  appointed  to  take  and  re- 
port the  testimony.  On  tbe  29tb  of  July, 
1904,  the  examiner  in  bis  report  states  that 
he  gave  notice  to  the  solicitors  of  tbe  parties, 
when  the  testimony  was  taken,  that  after 
taking  tbe  testimony  he  would  divide  the 
fees  between  tbe  respective  parties,  so  that 
each  party  should  pay  for  the  dirert  examln* 
atlon  of  bis  oWn  witnesses  and  the  cross- 
examination  of  his  opponent's  witnesses,  and 
should  be  charged  the  r^^ar  per  tUem  tcfe 
the  time  occupied  In  the  examination  of  his 
witnesses,  and  that  this  arrangement  was 
agreed  to  by  both  partly,  and  tbe  testimony 
of  the  respective  parties  taken.  He  further- 
more states  that  upon  tbe  conclusion  of  tbe 
testimony  he  rendered  bills  to  the  solicitors 
of  tbe  several  parties.  In  accordance  with  bis 
custom  and  tbe  method  above  stated,  and 
that  the  complainant's  solicitor  promptly 
paid  the  bill  rendered  hhn,  but  that  neither 
tlie  defoidant  nor  hie  soltdtor  bad  paid  the 
examiner  any  of  the  costs  and  expenses  of 
taking  the  testimony  on  behalf  of  the  defend- 
ant though  several  times  requested  to  do 
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80.  He  then  etatee  that  upon  demand  of  the 
coansel  for  tlie  complainant,  on  that  date^  Tii., 
21st  Maich,  1905,  he  aobmltted  this  report 
and  the  testimony  of  the  complalvant 

It  appears  that  the  cause  was  set  down 
for  a  bearing  by  complainant  on  the  24tti 
of  Blarch,  1906,  and' while  the  cause  was  being 
argued  for  tbo  complainant  the  defendant's 
counsel  filed  the  followliw  objection:  "Comes 
now  the  Bald  Henry  Williams,  defendant  and 
respectfully  protests  against  and  objects  to  the 
hearing  of  said  cause  onl^e  ground  that  the 
examiner  or  master  has  not  filed  In  said  case 
any  of  the  testimony  taken  by  blm  for  de- 
fendant, which  ctmslsts  of  the  deprndtlons 
of  defendant  and  several  witnesses  In  bis 
behalf,  examined  and  cross-examined  befbre 
said  oflScer  In  support  of  dtfendant's  aiuwer, 
with  the  single  exceptl<»a  of  the  agreed  tes- 
timony of  one  Robinson ;  said  ottlcex  having 
refused  to  file  defendant's  witnesses*  testi- 
mony because  he  has  not  been  paid  his  fees 
for  the  same." 

The  chancellor  entered  a  final  decree  In  fa- 
vor of  the  complainant,  settling  the  boundary 
line  between  the  parties,  the  Introductory 
part  of  which  is  as  follows:  "This  cause 
coming  on  to  be  beard  In  due  course  upon  the 
pleadings  and  the  testimony  as  filed  herein, 
and  it  appearing  to  the  court  that  this  cause 
was  duly  set  down  for  bearing  by  the  com- 
plaiuant;  that  due  written  notice  was  given 
by  the  complainant  of  this  hearing  on  tbe 
24th  day  of  March,  A.  D.  1905 ;  that  at  the 
day,  hour,  and  place  of  the  hearing  set  out  in 
said  notice  the  parties  by  their  counsel  ap- 
peared before  the  court,  and  while  the  argu- 
ment on  tbe  part  of  the  complainant  was  be- 
ing presented  the  defendant's  counsel  proffer- 
ed to  tbe  court  the  paper  styled  'objection  to 
the  hearing';  that  tbe  court  Is  not  advised 
as  to  the  nature,  extent,  substance,  or  effect 
of  the  testimony  submitted  to  tbe  examiner 
In  behalf  of  the  defendant;  that  the  court 
Is  not  advised  as  to  what  effort  or  request 
If  any  was  made  on  the  part  of  the  defend- 
ant or  his  solicitor  or  counsel  to  procure 
the  filing  by  tbe  examiner  of  such  testimony; 
that  no  motion,  petition,  or  other  proceeding 
or  pleading  has  been  submitted  to  the  court 
to  cause  the  examiner  to  file  such  testimony 
or  to  procure  such  testimony  for  the  court's 
consideration ;  that  the  time  for  taking  tes- 
timony elapi^ed  several  months  before  this 
cnuse  was  so  set  down  for  hearing  by  the 
complainant;  and  It  further  appearing  to  tbe 
court,  after  taking  said  cause  under  advise- 
ment, that  there  is  equity  In  said  bill  and  that 
the  material  allegations  of  said  bill  are  true, 
it  Is  thereupon  considered,  ordered,  adjudged, 
and  decreed  that  the  said  objection  of  the 
defendant  he  and  the  same  is  bereby  orer- 
ruled.  that  the  controversy  as  to  the  Iwundary 
line  between  tbe  parties  hereto  should  be 
settled  by  this  court,  that  the  complainant, 
Oeorge  W.  Wetmore,  should  have  the  relief 
prayed,  that  the  defendant  has  'without  right 


or  equity  disputed  the  western  boundary  of 
the  land  of  Hie  complainant  aa  located  by  the 
complainant,**  etc 

Geo.  U.  Walker,  for  appellant  A.  W.  Cock- 
rell  ft  Son,  for  appellee. 

HOOKER.  3.  (after  stating  the  facts). 
Two  assignments  of  error  are  Insisted  upon 
here  by  the  appellant  In  substance  they 
are,  first,  ttiat  the  court  of  equity  bad  no 
Jurisdiction  of  tbe  subject-matter  of  this  suit; 
and,  second,  that  the  court  erred  In  hearing 
tbe  cause  without  tbe  testimony  of  the  de- 
fendant 

As  to  the  first,  tbe  solicitor  for  app^ant 
admits  that  he  would  not  have  raised  this 
question  If  be  had  had  the  benefit  of  his 
testimony  before  the  chancellor  which  had 
been  taken  by  the  examiner,  but  wblcb  the 
examiner  did  not  report  The  record  shows 
that  the  defendant  below  and  at^llant  fieie 
not  only  did  not  object  below  in  any  way  to 
the  jurisdiction  of  the  court  but  consented  to 
the  determination  of  the  matters  Involved 
by  the  equity  court  There  can  be  no  dispute 
as  to  the  law  that  where  a  court  has  no 
Jurisdiction  whatever  of  the  subject-matter  of 
the  litigation,  consent  cannot  confer  Juris- 
diction, and  that  the  question  may  be  raised 
at  any  time.  It  Is  also  true,  we  think,  that 
where  the  Jurisdiction  has  tteen  consented  to, 
appellate  courts  do  not  feel  called  upon  to 
make  a  rigorous  and  critical  examination  In 
order  to  discover  the  lacK  of  jurisdiction. 
We  think  this  is  peculiarly  true  of  that  class 
of  cases  to  which  the  case  at  bar  belongs. 
An  examination  of  tbe  reported  cases  upon 
the  jurisdiction  of  equity  In  matters  of  con- 
fusion of  tmundarles  will  show  a  varied  ap- 
plication of  that  Jurisdiction.  In  tbe  case 
of  Domett  V.  Hart,  5  Fla.  215,  B8  Am.  Dec. 
464,  this  court  held :  "A  court  of  equity  -will 
not  entertain  Jurisdiction  in  cases  of  confu- 
sion of  boundary  upon  tbe  ground  merely 
that  the  boundaries  are  In  controversy,  but 
will  require  that  there  should  be  some  equity 
superinduced  by  the  act  of  the  parties,  suet 
as  fraud,  gross  negligence,  or  misconduct  on 
the  part  of  those  whose  duty  It  Is  to  pre- 
serve and  perpetuate  such  boundaries."  The 
doctrine  of  this  case  was  followed  and  ap- 
plied in  Pendry  v.  Wright  20  Fla.  828.  In 
the  case  of  Boyd  v.  Dowle,  65  Barb.  (N.  T.) 
237,  there  la  an  extensive  etamlnation  of  the 
English  and  American  authorities,  and  the 
conclusion  of  the  court  Is  that  a  "confusion 
of  boundaries  of  lands  exists  when  by  tbe 
deeds  thereof,  or  the  acts  of  the  owners  or 
occupants  of  the  same,  the  boundaries  cannot 
be  ascertained  with  reasonable  certainty  by 
one  party  alone,  or  except  by  the  Judgment  or 
opinion  of  men,  after  an  examination  of  the 
deeds  and  the  premises  with  a  surveyor,  aided, 
perhaps,  by  tbe  examination  of  witnesses." 
In  this  case  the  confusion  was  caused  by  the 
descriptions  In  the  deeds  made  by  the  party 
under  whom  both  litigants  claimed  title,  and 
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the  jurisdiction  of  equity  was  snstatned.  Un- 
der tbe  clrcDmstaDceg  of  the  case  at  har'we 
do  not  propose  to  go  Into  a  lengthy  lamina- 
tion of  aathorltles,  hut  refer  the  student  to 
the  case  of  Gulce  t.  Barr,  130  Ala.  670,  SO 
South.  563,  and  tbe  note  to  Stuart's  Heirs 
T.  Coalter  (Va.)  15  Am.  Dec.  746,  and  the 
text-books  on  Equity  Jurisprudence.  In  the 
case  of  Hine  v.  City  of  New  Haven,  40  Conn. 
478,  It  was  held  that  where  it  was  manifest 
that  there  was  a  want  of  equity  Jurisdiction, 
because  there  was  a  complete  remedy  at  law, 
the  court  might  of  Its  own  motion  dismiss 
the  bill,  but  where  the  question  Is  in  doubt, 
and  there  has  been  a  trial  on  the  merits,  the 
court  will  not  of  Its  own  motion  dismiss  the 
bill,  Dor  win  the  objection  first  taken  in  the 
appellate  court  be  regarded  with  faTor.  In 
tbe  case  of  Tubb  v.  Fort,  58  Ala.  277,  the 
question  of  tbe  jurisdiction  of  the  court  of 
equity  was  raised  for  tl^e  first  time  In  the 
appellate  court,  after  having  been  litigated 
on  Its  merits  In  tbe  court  below.  Chief  Jus- 
tice Brlckdl.  speaking  for  tbe  court,  consist- 
ing of  falmself  and  Justices  Stone  and  Man- 
ning, says  on  pi«e  282 :  "Tbe  general  rule  of 
practice  in  courts  of  equity,  has  long  been 
settled  that  if  the  subject-matter  of  tibe  suit 
Is  not  wltboat  the  jurisdiction  of  a  court  of 
equity,  and  there  may  be  drcumstancea  un- 
der wtaldk  It  would  be  competent  for  the 
conrt  to  grant  relief,  the  objection  that  there 
Is  an  dCectnal  and  complete  remedy  at  lew 
must  be  taken  demurrer,  and  comes  too 
late  at  tlie  bearing.  In  Its  very  nature  tiie 
objection  is  of  tbat  class  which  ought  to  be 
taken  in  the  earliest  stage  of  the  suit,  before 
costs  bBTe  accmnnlated  or  by  the  lapse  of 
lime  Irr^rable  injury  may  result"  In  1 
Danlell's  Gh.  P.  &  Pr.  (6th  Am.  Ed.)  p.  666, 
the  author  says:  "If  the  objection  on  tbe 
ground  of  Jurisdiction  Is  not  taken  In  |nt>per 
time,  either  1^  demurrer  or  plea,  before  the 
defendant  entars  Into  his  defense  at  larger 
t3ie  court  haTliv  tbe  general  jurisdiction  will 
exerdse  it,  except  In  cases  where  no  circom* 
stances  whatever  can  give  the  conrt  Jurisdlc- 
thm."  m  tbe  case  of  De  Gottes  t.  Clarkson, 
43  VUi.  1,  29  South.  442,  this  conrt  held: 
"Where  no  objection  is  made  In  any  manner 
to  tbe  Jurisdiction  of  a  court  of  chancery  In 
a  partition  suit,  and  the  case  Is  r^larly 
brought  to  final  bearing  and  decree  on  bill, 
answer,  and  testimony,  the  appellate  court 
will  not  consider  objections  as  to  Jmrlsdlctlon 
raised  for  the  first  time  on  appeal,  where  the 
record  falls  to  disclose  an  entire  absence  of 
jurisdiction  over  the  subject-matter."  See, 
also,  Howell  t.  Commercial  Bank  (Fla.)  40 
South.  76 ;  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.,  530,  10  Sup.  Ct  604,  33  L.  Ed.  1021 ; 
Reynes  t.  Dnmont,  130  IT.  S.  364,  9  Sup.  Ct 
480,  82  L.  Ed.  934;  11  Notes  on  U.  8.  Reports 
(Roee)  743.  In  tbe  latter,  under  tbe  state- 
ment flmt  "where  the  subject  Is  of  a  class 
of  wbfch  equity  has  cognizance,  legal  remedy 
*amiot  be  niged  for  tbe  first  time  on  appeal," 


a  large  number  of  cases  are  dted.  In  the 
case  at  bar  the  admitted  facts  show  there 
was  much  confusion  and  contention  between 
the  parties  as  to  the  boundaries  of  the  respec- 
tive lots  which  they  claimed  to  own.  The 
lengths  of  tbe  east  and  west  lines  of  the  orig- 
inal tract  of  land  of  Parker,  from  whom 
both  parties  derive  their  titles,  are  not  stated. 
These  lines  run  from  posts  on  one  side  to 
posts  on  tbe  other  side.  It  is  possible  that 
this  caused  the  contention  between  the  Rob- 
insons and  the  complainant  as  to  whether 
tbe  "old  fence  line"  or  the  "deed  line*'  was 
tbe  true  line  between  them.  Again,  the  west 
line  of  tbe  lot  conveyed  to  Cash  by  Pariier 
was  the  center  of  Hogan's  creek.  The  lot 
conveyed  by  Parker  to  Joseph  Robinson, 
which  seems  to  be  the  lot  claimed  by  the 
defendant,  Williams,  is  described  as  ban- 
ning at  the  northeast  comer  of  tbe  lot  sold 
Cash,  but  its  westerly  line  does  not  seem  to 
follow  Hogan's  creek,  though  the  defendant 
claims  all  the  land  between  Hern's  creek 
and  the  land  of  complainant,  which  covers 
the  BIchelberger  lot  After  several  years  of 
contention,  several  Ineffectual  tamult^  the 
trial  and  conviction  of  d^^dant  for  an  as- 
sault on  the  plaintiff's  wife,  which  grew  out 
ctf  tbe  contention  over  tbe  boundary  question, 
the  parties,  having  come  to  a  more  definite 
nnderstondlng  oC  tbelr  mutual  claims,  agreed 
that  the  case  was  one  properly  triable  In 
chancery.  Tbe  bill  was  filed,  as  well  as  an 
answer  by  the  defendant,  wherein  It  was 
practically  agreed  tbat  tbe  case  was  one  of 
equity  a^;nlsance,  and  here,  on  appral  for 
!  toe  first  time,  the  question  of  equity  Jnrisdlc- 
I  tlon  is  raised.  Under  these  drcunutences 
we  do  not  feel  called  upon  to  aay  more  than 
tbat  It  is  not  manifest  tiiat  the  conrt  of 
equity  did  not  have  jurisdiction  of  the  sub- 
ject-matter, and  thus  leave  the  jurisdiction 
•when  Ibe  parties  have  placed  it 

We  now  consider  tbe  second  assignment  of 
OTor,  that  the  court  erred  In  hearing  the 
cause  without  the  testimony  of  dtf^ndant 
Tbe  report  of  the  exambier  shows  that  tbe  par- 
ties agreeA  to  divide  the  fees  between  thera,  so 
that  each  should  pay  for  the  direct  examina- 
tion of  bis  own  witnesses  and  the  cross- 
ezamtnation  of  his  opponrat'e  witaeases; 
that  complainant  promptly  paid  his  pn^mr^ 
tlon  of  the  coste ;  and  tbat  tbe  defmdant,  the 
ai^llant,  did  not  pay  his  proportion,  thoi^h 
several  times  requested  so  to  do.  This  was 
the  situation  on  March  21,  1906,  about  five 
months  after  the  time  for  toklng  the  testi- 
mony had  expired,  when  on  the  demand  of 
complainant  toe  examiner  filed  his  report  of 
tbe  complainant's  testimony.  The  cause  was 
set  down  for  hearing  by  the  complainant  on 
March  24th,  and  notice  toereof  given  the  ap- 
pellant, and  he  protests  against  the  hearing 
because  the  ^mlner  had  not  filed  the  de- 
fendant's testimony.  The  appellant  took  no 
step  whatever  to  procure  from  the  court  a 
ruling  upon  tbe  examiner's  action.  The  max- 
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Im  that  the  law  protects  &b  vigilant,  not  the 
Bleeping,  tt  seems  to  na,  applies  to  this  sltaa- 
tlon.  The  mere  j^est  of  the  appellant  pre- 
sented nothing  npon  which  the  chancellor 
conid  mlft  The  complainant's  action  In  set- 
ting flie  cause  down  was  within  his  rights, 
and  as  against  tiiese  rights  the  defendant 
opposes  nothing  which  will  anthorftn  a  rev^ 
sal  of  the  decree  aivealed  from. 

We  And  no  rermible  ernw  in  this  record, 
and  the  decree  appealed  from  Is  afitrmed. 

TATLOB  and  PABKHim  JJ.,  concur. 

SHAOKLBFORD,  a  J.,  and  WHITTIBLD, 
J.,  concur  In  the  opinion. 

GOGKBELL.  J.,  being  disquaUfled,  took  no 
part  In  this  decision. 


aiT  La.) 
No.  10.109. 
BTATB  T.  A8HWORTH. 
(Saprenw  Goort  of  Louisiana.  Jane  18.  1906.) 

HoinoinB— Afpeai^Bill  of  Exceptions. 

Upon  an  appeal  from  a  couTlctlOD  of  man- 
fllaughter,  on  a  charge  of  murder,  a  bill  of  ex* 
ceptioDB  to  the  overruling  of  a  motion  for  a  new 
trial  (in  support  of  which  no  proof  was  offered) 
baeed  on  toe  grounds:  (1)  That  the  verdict 
is  contrary  to  the  law  and  the  evidence;  (2) 
that  it  is  not  responsive  to  the  charge;  (3) 
that  there  can  be  no  element  of  maoalaughter 
when  the  accused  is  charged  with  murdering 
his  Infant  child,  and  that  the  verdict  shows 
tliat  the  jury  did  not  give  the  accused  the  beneht 
■of  the  doubt,  and  that  they  "could  not  make  up 
their  minds  to  turn  loose,  or  acquit,  a  negro. ' 
furnishes  no  ground  for  the  reversal  of  the 
judgment. 
(Syllabus  tv  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court,  Pariah  of  Vernon;  John  Bachman  Lee, 
Jndge. 

Dock  Ashworth  was  conTictod  of  man- 
slaughter, and  appeals.  Affirmed. 

Ounningham  Jk  Fwd,  for  appelant  Wal- 
ter Onion.  Att7.  GoL^  and  James  Wilson 
Parsons,  Diet  Atty.  (Lewis  Onion,  of  coun- 
sel), for  tile  State. 

Statement  at  the  Case. 

UONROB,  J.  Defendant,  charged  with  the 
murder  of  bis  Infant  child,  and  convicted  of 
manslaughter,  moved  for  a  new  trial,  on  the 
grounds:  (1)  That  the  Terdlct  was  contrary 
to  the  law  and  the  evidence;  (2)  that  It  was 
not  responsive  to  the  charge;  (S)  that  there 
mn  be  no  element  of  manslaughter  when  the 
accused  is  charged  with  murdering  his  In- 
fant child,  and  that  the  verdict  shows  that 
the  jury  did  not  give  the  accused  the  bene- 
fit of  the  doubt,  and  could  not  make  up  their 
jiilnds  "to  turn  loose,  or  acquit,  a  negro." 
To  the  bill  of  exceptions,  taken  to  the  overrul- 
ing of  thla  motion,  the  trial  judge  adds: 

"In  my  opinion,  the  accused  was  guilty  as 
lAarKed.  and  should  have  been  hanged,  and  if  by 
setting  the  verdict  aside  he  oould  be  again  tried 


for  marder,  X  would  order  a  new  trial;  bat. 
where  be  can  onlv  be  tried  for  manslaui^ter.  and 
as  from  the  evidence  the  accused  was  guilty  of 
murdw,  I  refuse  to  asC  the  verdict  aalde." 

Opinion. 

No  attempt  was  made  to  snpport  the  al- 
legations ot  the  motloD  fbr  new  trial  by  proof, 
and  the  motion  and  bill  of  tbemseWes  pre- 
sent no  grounds  for  rerersaL 

Judgment  affirmed. 


ai7  La.) 
No.  1648L 
STATB  T.  GBAFT. 
(Supreme  Court  of  Louisiana.  June  18b  1006.) 
WiTPJKSSEB— iMFKAonMENT— Bias. 

Evidence  was  admissible,  in  behalf  of  the 
accused  in  a  murder  case,  to  prove  that  a  fe- 
male witness  for  the  state,  who  denied  the  fact 
on  her  cross-examination,  was  the  concubine 
of  the  deceased,  for  the  purpose  of  showing  the 
animus  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses.  U  1183.  1201.] 

(SylUbns  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  Louis  P.  Call- 
louet  Judge. 

Hilary  Craft  was  convicted  of  murder,  and 
appeals.  Beversed. 

Suthon  &  Wuszlow,  for  appellant  Walter 
Galon,  Atty.  Qen.,  and  Whitmel  Pugh  Martin, 
Dist  Atty.  (Lewis  Ouion.  of  counsel),  for 
the  State. 

LAND,  J.  The  accused  was  indicted  for 
the  murder  of  one  Will  Bennett  was  duly 
tried  and  found  guilty  **withont  capital 
punishment" 

The  accused  appeals  from  the  sentence  of 
life  imprisonment,  and  relies  for  reversal  on 
three  bills  of  exception. 

Bin  No.  1. 

William  Bennett  the  deceased,  lived  with 
Paul  Jackson  and  his  wife.  Sarah  Jackson, 
and  slept  in  a  separate  bed  In  the  same 
room,  a  circumstance  not  unusual  among 
colored  people  of  their  class. 

Paul  Jackson  and  Sarah  Jackson  were  eye- 
witnesses to  the  homicide  which  was  com- 
mitted In  their  dwelling. 

On  cross-examination,  Sarah  Jackson  was 
asked  whether  she  was  not  the  concubine  of 
William  Bennett  This  she  denied,  and  coon- 
sel  for  the  accused  snbsequently  placed  a 
witness  on  the  stand  for  the  purpose  of  prov- 
ing the  Intimate  relations  existing  between 
Sarah  Jackson  and  the  deceased. 

Objection  was  made  by  the  state,  and 
thereupon  counsel  for  the  accused  declared 
that  their  purpose  was  to  show  the  existence 
of  such  a  relation,  the  infamous  character  of 
Paul  Jackson  and  Sarah  Jackson,  the  bias 
and  motive  of  their  testimony  against  the 
accused,  their  depravity  and  want  of  moral 
accountability,  thdr  animus,  and  want  of 
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crediblHlT.  The  otdecUon  wa»  sostelnea 
ttke  trial  Judge  becanse  It  vas  not  permitted 
to  attack  tiie  ^aracter  or  credibility  of  a 
female  wltneas  1^  aaaalllnff  ber  character  for 
chastity. 

Connsel  for  the  accnaed  cites  State  t. 
Johnson,  48  La.  Ann.  488,  19  South.  476» 
In  which  It  was  held  that  tiie  state,  on  cross- 
ezamlnatlon  of  a  wltoeea  far  the  defendant, 
conld  adc  ber  'if  she  wea  not  his  concubine,** 
fun-  tbe  porpose  of  effecting  the  wel^t  and 
eredlUllty  of  bee  erldence. 

The  state  cSUm  tbe  case  of  State  t.  Jack- 
eon,  44  La.  Ann.  160;  10  South.  600,  In  which 
It  waa  held  tiiat  In  attackhig  a  witness'  grai- 
eml  dbaracter  tac  Infbmy,  Ibe  InTestlgatlon 
cannot  be  restricted  so  as  to  confine  It  to 
partteolar  actai  or  to  parttcniar  aasodates. 

Tbe  stats  also  dtes  the  case  of  State  t. 
Hobgood  et  al.  46  La.  Ann.  86S.  16  Sontli.  406. 
In  which  it  was  held  that  a  female  witness 
for  tbe  state  could  not  be  impudted  by 
proof  of  bad  character  for  <diastlt7  or  t3iat 
sbe  was  a  prostitute^ 

Tbe  stete  aUn  cites  ttie  case  of  State 
Baodoln,  116  La.  887,  40  South.  280.  to  the 
sauM  effect  | 

It  la  evident  ttiat  In  ntme  ot  Ibese  last  > 
tbree  cases  waa  it  attempted  to  prove  the 
relations  between  the  witness  and  tbe  de- 
fendant or  tbe  accused,  as  in  Stete  t.  J(dm- 
man,  mpn. 

In  the  case  at  bar  tbe  accused  offered  to 
prore  that  tbe  witness  was  the  concubine  of 
tbe  deceased  and  therefore  was  pr^udlced 
or  biased  against  tbe  defendant 

It  would  have  been  competent  fia  tbe  as- 
cuaed  to  bare  proven  that  tbe  wltn««  was 
related  by  blood  affinity  to  the  deceased,  or 
WAS  connected  witb  him  toy  other  legitimate 
ties. 

We  do  not  see  how  an  Illicit  connection  can 
change  the  rule.  The  stete  argues  that  tbe 
matter  Inquired  about  was  collateral  or  lm< 
material. 

Mr.  Rice,  In  his  treatlae  tm  Bvldenoe  (vol- 
ume 8.  i  227),  KiyB: 

"The  general  rule  that  a  witness  cannot  be  Im- 
peacbed  b7  contradicting  him  aa  to  collateral 
matters  Is  well  nndentood.  But  It  has  been 
held  that  the  feelings  of  the  witness  and  bla  dis< 
poeition  to  tell  or  conceal  the  trotb,  in  a  partic* 
far  suit  In  which  he  U  called,  ars  not  collatwal 
in  the  meaning  of  this  rule." 

GlUet,  to  his  woric  on  Indirect  and  Col- 
lateral Evidence  ^ge  189,  |  91),  says: 

**It  Is  not.  however,  regarded  as  collatenl  to 
show  prior  ill  feeling,  interest,  or  other  matter 
calculated  to  show  the  animos  of  tbe  witness, 
and  sobstantive  evidence  can  be  introduced  on 
this  snhject,  as  It  goes  to  the  root  of  the  ques- 
tion ss  to  whether  the  witness'  testhnray  U 
tme.** 

WIgmcwe,  on  Svldeuoe,  states  that  ex- 
trinsic evidence  is  always  admissible  to  show 
"emotional  Incapacity"  that  is  partiaiity  of 
bostlllty  resulting  from  bias,  toterest,  or  cor- 
mpUon.**   Sections  040,  943. 

Tbe  same  writer  says; 


"We  Infer  partiality  from  the  elrcumitanue 
that  the  witness  is  a  party  in  the  cause,  or  is  a 
brother  of  a  party,  or  ban  on  some  occasion  ex- 
pressed hostility  to  tbe  opponent,  or  baa  re- 
ceived money  for  bia  testimony." 

We  therefore  think  that  the  testimony  prof- 
fered was  clearly  admlBslble  for  the  purpose 
of  showing  the  animus  of  tbe  witness. 

Bill  No.  2. 

This  exception  relates  to  the  alleged  mis- 
conduct of  a  Juror,  and  need  not  be  con- 
Bldered.  aa  tbe  case  will  be  remanded,  and 
tbe  toddent  Is  not  likely  to  recur. 

BiU  Na  8. 

This  exception  waa  reserved  to  Ibe  refusal 
of  the  trial  judge  to  admit  evldenee  to  show 
prior  tbreate  and  the  dangerous  GhamctH 
of  the  deceased.  Cor  the  reason  that  the  evi- 
dence adduced  did  not  to  bis  opinion  esteb- 
llsh  any  overt  act  on  tbe  part  of  the  de- 
ceased at  tbe  time  of  toe  killing. 

As  we  cannot  antidpato  what  evidence 
will  be  adduced  on  this  point  on  the  new 
trial,  it  Is  unnecessary  to  pass  aa  Ibis  bill  of 
exception. 

It  Is  therefore  ordered  that  the  Vflardlct  and 
sentence  appealed  from  be  annulled,  avoided, 
and  reversed,  and  it  Is  now  mdered  that  this 
cause  be  remanded  for  a  new  trial  accordtog 
to  law  and  toe  views  herein  expressed. 


ai7  La.) 
No.  16.967. 
FOSTER  T.  METERS. 
(Supreme  Court  of  Louisiana.  June  18,  1906.) 

1.  Rial  AonoN— PrnToar  AcnoM  — Tnu 
or  Plaintiff. 

Plaintiff,  in  a  petitory  action,  holding  a 
regular  patent  from  the  United  States,  shows 
a  perfect  l^al  title,  which  cannot  be  affected 
by  an  alleged  error  or  mistake  In  tbe  descrip- 
tion of  land  entered  and  patented  to  defendant « 
antborfl. 

[Bd.  Notew— For  cases  in  ix^t,  see  voL  4St, 
Cent.  Dig.  Real  Autions,  S  S2.} 

2.  BVIDEMOC  —  PABOL  BTIDXNOB  —  PiTBLIO 

Lards— Rbckiveb's  CBBrmoAnE— Ihpbaoh- 

MENt. 

A  regular  receiver's  receipt  and  certificate 
on  which  a  patent  issned  In  due  course  cannot 
be  e<mtradlcted  or  varied  by  unauthorized  en- 
tries and  memoranda  on  tbe  register  of  aales 
book  or  the  tract  book,  kept  by  tbe  local  0D- 
cials  of  the  United  Statu  Land  Office. 

8.  Real  Acnon  —  iKPBOvracEina— Bvionn 

POBRBSSOa. 

Tbe  evicted  possessor  In  good  faith  is  en- 
titled to  the  value  of  his  useful  improvements, 

1.  e.,  cost  of  material  and  workmanship,  unless 
the  plaintiff  elect  to  pay  and  show  by  evidence, 
the  enhanced  value  of  the  soil.  Rev.  Civ.  Code, 
art  508;  Hutcbinson  v.  Jamison,  38  La.  Ann. 
IBO. 

[Ed.  Note. — For  caws  In  point,  see  vol.  42, 
Gent.  Dig.  Real  Actions,  |  8S.] 

4.  Appeal— Failttub  to  Praprci^WABBANT- 

0B8. 

Warrantors  who  have  not  perfected  tb^ir 
appeal,  nor  filed  an  answer  to  the  appeal  of  tbe 
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defendant,  cannot  aak  that  tiia  judgment  on  tbe 
call  In  warranty  be  reversed  or  amended.  Code 
Prac.  arts.  888,  889. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error.  {|  ^1-3583.] 

(Syllabm  by  the  Ooart^ 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon,  Judge. 
"  Action  by  Joseph  Warren  Foster  against 
Andrew  Meyera  Judgment  for  plaintiff,  and 
defendant  and  hla  warrantora  appeaL 
Affirmed. 

Anthony  N.  Mailer,  for  appellant  Meyera. 
Weeks  &  Weeks,  for  apptilants  warrantora. 
Foster  &  Broussard.  for  appellea 


LAND,  J,  This  Is  a  petltMT  actitm  to 
recover  the  E.  %  of  S.  W.  M,  sectfoQ  14, 
township  13,  range  7,  In  Souttawestem  land 
district  of  Loulslanfl. 

Plaintiff  claims  title  under  a  patent,  of 
date  February  IS,  1902,  from  the  United 
States,  baaed  on  a  regular  certificate  of  entry 
laaued  In  1901. 

Defendant  seta  op  title  acQQired  In*  1878 
from  Ann  Peebles  et  al.,  wtko  are  alleged  to 
have  poasessed  since  18SB  under  warrants 
laaued  by  J.  J.  Taylor,  register  of  the  United 
Statea  Land  Office  then  at  Opelousas. 

Defokdant  set  up  a  claim  for  impiove- 
menta  In  tbe  event  of  eviction,  and  called 
hla  three  vendora,  two  of  whom  were  absen- 
tees, In  warranty. 

The  conrt  appointed  a  curator  ad  hoc  to 
represent  the  absentees  who  excepted  to  tbe 
call,  on  the  ground  that  absentees  could  not 
bb  called  In  warranty  for  the  purpose  of  the 
rendition  of  a  personal  Judgment  against 
them. 

This  exception  was  overruled,  and  the  cur- 
ator and  Duley  T.  Peebles  answered,  denying 
all  the  allegations  of  tbe  petition  and  setting 
np  title  derived  by  mesne  conveyances  from 
Henry  Wyche  Peebles  and  John  D.  Wllkina 
from  the  TJnlted  States  In  1836. 

The  answer  virtually  admits  error  and 
misdescription  In  the  defendant's  muniments 
of  title  to  the  E.  of  the  8.  W.  %  of  section 
14,  bnt  avers  payment  of  the  price,  and  that 
certain  entries  In  the  books  of  the  local  land 
office  evidence  the  purchase  by  his  anthora 
of  said  tract  of  land  In  1836. 

They  charge  plaintiff  with  a  knowledge 
of  the  facts  and  pray  for  Judgment  decreeing 
that  the  patent  issued  to  him  should  Inure  to 
their  benellt 

The  district  Judge  rendered  Judgment  In 
favor  of  the  plaintiff  for  the  tract  of  land 
In  dispute  and  for  rente  firom  March  11, 1905, 
and  In  fftvor  oi  defendant  agalnat  plalntifC 
for  9680,  tin  value  of  bta  improvements,  and 
against  tbe  three  wairantm  for  f354.B6, 
and  for  the  rents  which  the  defendant  was 
condemned  to  pay  unto  plalutlfff  and  all 


coats.  Defendant  appealed,  and  plahitlff  has 
prayed  for  amendments  of  the  Judgment. 

Warrantora  took  an  order  of  appeal,  but 
gave  no  bond.  Hence  they  are  appellees  as 
to  the  defendant,  and  coajni^ees  with  plain- 
tiff. 

It  Is  necessary  first  to  state  the  alleged 
titles  of  Peebles  and  Wllklns  as  disclosed  by 
the  records  of  the  United  States  Land  Office. 
It  Is  conceded  that  no  application  on  their 
part  to  enter  the  land  In  dlapnto  baa  been 
produced. 

On  January  1,  1829,  Peebles  and  Wllklns 
entered  the  W.  %  of  S.  W.  %  of  secUon 
14  at  the  rate  of  $1.25  per  acre,  total  price 
$100.9714.  as  shown  by  rec^ver'a  certlflcate 
In  due  form,  on  which  a  patoit  was  laaued 
on  June  1,  1829. 

On  January  4,  1836,  the  same  parties  en- 
tered the  W.  %  of  N.  W.  14  of  section  14,  at 
the  same  rate,  total  price  $100.98%.  as  per 
receiver's  certificate,  on  which  patent  was 
issued  August  80,  1837. 

On  May  7,  1S36,  the  same  parties  entered 
the  N.  E.,  N.  W..  and  S.  B.  %  of  section  14, 
containing  484.71  acres,  at  the  same  rate,  the 
total  price  being  $605.83%.  and  tbe  ^tent 
Issued  on  August  80,  18S7. 

The  tract  l>ook  at  Washington  crateapMida 
with  entries  glv^  above. 

It  is  evident  that  said  parties  entered 
twice  In  the  year  1836  the  W.  %  of  tbe  N.  W. 
K  of  section  14. 

It  appears  that  tbe  E.  %  of  8.  W.  %  of 
section  14  waa  offered  at  public  sale  In  No- 
vember, 1826,  and  again  In  May,  1879. 

In  a  lettw  of  date  June  26, 1906,  tlie  Com- 
missloner  of  Gmeral  Land  Office  wrote  that 
while  Wllklns  and  Peeblea  paid  for  aa  mnch 
land  aa  ia  contelned  in  section  14,  tbelr 
entriea  did  not  embrace  the  E,  ^  of  the  8. 
W.  %,  and  tiiere  was  no  evidence  of  record 
that  they  ever  applied  to  ent»  tiie  same; 
He  adds  that  so  far  aa  the  records  show  the 
said  tract  waa  vacant  public  land  until 
entered  by  the  plaintiff. 

Defendants  and  warrantors  rdy  on  certain 
so-called  "entries"  on  the  register  of  sales 
book  kept  at  Opelousas  and  the  tract  book 
kept  at  New  Orleans.  Tbe  Ink  entriea  on  tbe 
tract  book  correspond  with  the  OTlglnal  certi- 
ficate, but  there  waa  a  pencil  entry  above,  not 
accounted  for.  Indicating  that  Peeblea  and 
Wllklns  bad  entered  the  B.  %  of  the  S. 
W.  %. 

The  entry  on  the  register  of  sales  book 
bears  tbe  mark  of  erasure,  but  In  Its  present 
shape  Is  substantially  as  follows: 

Wb«n  BcAd.     Ho.  of  Receipts  and  Porchueni 
Certlflcatfls. 

May  17,  183&  una         WUkUu  <k  Peebles 

Section  or  Part  of  Seotton.  Mo.  of  Seotlon. 

A  comparison  with  receipt  1,812  shows 
that  the  parUea  entered  on  May  17,  IS.^6, 
the  N.  E.,  N.  W.,  and  8.  B.  )4  of  section  1-k 
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The  entry  purports  to  have  been  taken  from 
the  receipt,  bat  eliminates  the  W.  %  of  N. 
W.      and  adds  the  whole  of  the  &  W. 

Of  coarse  the  original  receipt  and  certifi- 
cate and  tbft  patent  Imied  thereon  must  cn^ 
trol. 

The  attempted  changes  on  the  register  and 
tract  books  were  wholly  unwarranted  and 
nnanthorized,  and  are  not  accounted  for. 

The  cop7  of  a  sketch  purporting  to  have 
beea  made  by  Taylor,  register.  In  1836,  for 
the  purpose  of  showing  entries  made  by 
Wilklns  and  Peebles,  Is  at  best  but  secondary 
evidence  and  is  worth  nothing  as  official  evl' 
dence  of  title.  The  aitrles  thereon  are  indi- 
cated by  writing  the  names  of  the  parties 
across  parts  of  sections  and  are  lacking  In 
all  the  elements  of  certainty. 

This  copy  was  made  by  D.  T.  Peebles,  one 
of  the  wanantcm,  and  is  attached  to  a  letter 
written  by  htm  In  1902,  to  the  register  of  the 
Land  Office  at  Washington,  D.  a,  which 
condndea  as  follows: 

**I  think  that  we  have  been  canght  by  error  at 
Land  Oflke  at  Opelousai." 

Errors  of  this  kind  cannot  be  corrected 
to  the  prejudice  of  tiilrd  parties,  who  have 
acquired  title  In  good  faith. 

Hence  we  concluded  that  plalntllTs  title 
la  perfect  Defendant  has  been  In  possession 
of  the  land  as  owner  since  U374,  and  under 
a  recorded  title  since  1888.  He  ms  a  bona 
Ode  possessor,  and  plaintiff  has  bis  dwloe 
to  reimburse  the  Talne  of  the  matarlals  and 
price  of  workmanship  of  the  improvements 
on  the  land  or  tiw  whanced  value  of  the  solL 
Rev.  Civ.  Code,  art.  608. 

If  the  owner  wishes  to  pay  enhanced  value, 
be  must  show  by  evidence  what  it  Is. 
Hutchinson  v.  Jamison,  88  La.  Ann.  150. 

Defendant  was  not  a  squatter  on  govern- 
ment land,  but  purchased  from  parties  who 
had  t>een  In  possession  under  title  for  many 
years.  His  title  Is  good  by  prescription, 
except  as  against  the  sovereign. 

The  amount  awarded  for  Improvements  is 
a  big  discount  on  the  estimates  of  the  only 
witnesses  who  undertook  to  place  a  value 
on  all  of  the  Improvements.  We  see  no 
good  reason  to  disturb  the  finding  of  the  trial 
Judge  on  this  question  of  fact 

Whether  the  defendant  purchased  the  Im- 
provements or  erected  them  cuts  no  figure, 
as  the  law  will  not  permit  plaintiff  in  the  pet- 
itory action  to  enrich  himself  at  the  expense 
of  a  possessor  In  good  faith. 

The  warrantors  did  not  perfect  their  ap- 
I»eal,  nor  have  they  anawereu,  praying  for  an 
amendment  of  the  Judgment  on  the  call  In 
warranty. 

Hence  the  decree  against  them  cannot  be 
disturbed.  Garland's  Notes  Code  Prac.  arts. 
888, 889.  ' 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
afflnucd,  defendant  and  appellant  to  pay 
costs  of  appeal. 


ai7  l4u) 

'No.  vifisa. 

BOSSIER'S  HEIRS  v.  HOLLINGB- 

WOBTH  &  JACKSON. 
(Supreme  Court  of  LoalBiana.  June  18,  'l906.) 

1.  Appeal— FiiTAi,  Judgment. 

Considered  with  reference  to  the  right  of 
appeal,  a  final  judgment  is  one  which  decides 
"all  the  points  in  controversy  between  the  par- 
ties," and  whicti,  disposing  of  ali  the  issues  not 
previously  dlspiwed  of  by  Interlocutory  Judg- 
ments, Is  the  last  Judgment  rendered  In  the 
case. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2. 
Cent.  TUg.  Appeal  and  Error,  SS  426-443.1 

2.  Saste— Interlocutobt  Jtjdqments. 

Interlocutory  judgments  ate  appealable 
only  when  they  work  irreparable  injury  to  the 
parties  cast 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  4CB-416.] 

3.  Sake. 

Where  several  alleged  causes  of  action  are 
camulated  in  the  same  demand,  a  judgment  dis- 
missing one  or  more  of  them,  on  an  exception  of 
no  cause  of  action,  but  leaving  the  demand, 
though  reduced,  still  pending,  is  Interlocutory. 
(SyUabos  by  the  Court.) 

Appeal  from  Eleventh  Judicial  District 
Court  Parish  of  Natchitoches;  Charles  Ver- 
non Porter,  Judge. 

Action  by  the  heirs  of  Francois  Bossier 
against  Holllngsworth  ft  Jackson.  Judgmmt 
for  defendants,  and  plaintiffs  a^eal.  Dis- 
missed. 

Scarborough  &  Carver,  for  appellants. 
Breazeale  &  Breazeale,  for  appellees.  Jack, 
Fleming  ft  Hicks  and  Chaplin  &  Son,  for 
appellee  warrantors. 

Statemmt 

MONROE^  J.  This  proceeding  was  origi- 
nally dismissed  by  the  Judge  a  quo  as  In  case 
of  mmsult  On  Bp{>eal  to  this  court,  it  was 
held  that  the  action  was  not  possessory,  nor 
petitory,  nor  an  action  of  Jactitation,  nor, 
strictly,  an  action  of  trespass,  and  the  Judg- 
ment of  nonanlt  was  set  aside  and  the  case 
remanded  In  order  to  enable  plalntlCTs  to  set 
forth  their  cause  of  action  more  distinctly. 

Theranpon,  they  filed  an  amoided  petition, 
to  which  d^endanis  ncepted:  (1)  That  It 
disdosed  no  cause  of  action;  (2)  that  the 
aliegatlons  of  possession  were  vagu^  indefi- 
nite, ambiguous,  and  insnfficl^t  to  serve  as 
a  basis  of  an  action  of  slander  of  ttUe,  which 
exertion  was  maintained  by  Judgment  read- 
ing as  follows : 

"The  exception  filed  to  the  amended  petition 
in  this  case  is  sustained,  with  leave  granted  to 
the  plaintiffs  to  bo  amend  their  original  peti- 
tion, within  10  days  from  this  date,  as  to  bring 
the  action  within  one  of  the  four  categories  into 
which  ali  actions  for  the  vindication  of  rights 
to,  or  growing  out  of,  real  estate  must  fall, 
under  the  rules  of  law  laid  down  by  the  Code 
of  Practice  and  as  designated  by  the  decision 
of  the  Supreme  Court,  rendered  in  this  caae; 
otherwise,  this  suit  will  be  dismissed  as  In 
case  of  nonsuit.  Thus  done  and  ordered  in  open 
court,  this  2d  day  of  June,  lEKNS.  [Signed]  C. 
V.  Porter,  Judge." 
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Plaintiffs  then  filed  an  application  In  this 
court,  alleging  that  they  were  entitled  to  a 
trial  of  the  case  on  the  Issues  presented,  and 
praying  that  the  judge  a  qno  be  directed,  by 
mandamna,  to  grant  the  same,  which  applica- 
tion was  denied  in  the  following  language: 

"Applicants'  remedy  is  by  appeal.  Id  due  time, 
and  not  by  writs  of  prohibition  and  mandamos. 
Applicants'  demand  is  denied,  as  In  case  of 
nonsuit,  and  their  petition  diBmissed." 

Plaintiffs' then  filed,  in  the  district  conrt, 
a  second  amended  petition,  to  which  defmd- 
ants  excepted:  (1)  That  It  dlacloses  no 
•canse  of  action;  (2)  that  it  Is  fatally  defective 
In  cnmalatlng  three  alleged  cauaes  of  action 
(If  any  cause  of  action  be  legally  alleged), 
viz.,  a  petitory  action,  as  to  8  or  10  acres  of 
land,  allied  to  be  worth  fl,000,  slander  of 
title,  as  to  Indefinite  acreage^  and,  lastly,  a 
•claim  for  damages  for  trecqpass  on  both  8  or 
10  acres  and  indefinite  acreage;  (3)  that  this 
^  an  illegal  cumulation  of  demands  and  pre- 
vents your  respondents  from  calling  their 
vendors  In  warranty,  except  as  to  the  8  or 
10  acres;  (4)  that  plaintiffs  should  be  re- 
-■qulred  to  elect  which  of  the  alleged  demands 
'Contained  in  this  suit  they  will  prosecute; 
(5)  that  the  allegations  of  the  petition  are 
Insufficient  to  sustain 'an  action  for  slander 
of  title;  (6)  that  they  are  vague,  Indefinite, 
-disingenuous,  and  do  not  comply  with  the 
decision  of  the  Supreme  Coiurt  And  th^ 
pleaded  the  prescriptions  of  one,  two,  three, 
five,  and  ten' years  to  all  the  demands. 

Defendants  then  filed  an  application  aver- 
ring that  the  amount,  or  valne,  placed  in  dis- 
pute, by  all  of  the  alleged  causes  of  action, 
-does  not  exceed  $1,200,  and  that  plaintiffs  al- 
lege a  fictitious  value  in  order  to  give  Juris- 
diction to  the  Supreme  Court,  and  they  pray 
that  the  matter  of  value  be  inquired  into. 
The  filing  of  this  application  waa  objected 
to,  and  the  objection  was  overruled ;  but  the 
application  was  thereafter  denied,  and  the 
court  rendered  Judgment  maintelning  the  ex- 
ception of  no  cause  of  action,  save  as  to  those 
of  plaintiffs'  allegations  which  charge  tres- 
pass, and  decreed  that  the  suit  stand  as  an 
action  In  damages  for  trespass  and  not  other- 
wise. We  then  find  In  the  transcript  a  plead- 
ing (which  appears  to  have  been  filed  Octo- 
ber 28tb,  but  which  was  probably  filed  Decem- 
ber 28th)  In  which  palntiffs  move  the  court 
to  strike  out  the  signature  from  said  Judg- 
ment, on  the  ground  that  the  act  of  the  court 
In  attaching  the  same,  "In  advance  of  the 
.Judgment  to  be  finally  rendered  In  the  case, 
was  error  of  law."  which.  If  persisted  In, 
"will  operate  Irreparable  Injury,  as  it  finally 
•  decides  Important  Issues  in  the  case  and  final- 
ly closes  the  door  to  certain  issues,  unless 
corrected  by  appeal,  which  will  make  the 
trial  of  the  case  by  piecemeal  Inevitable,  and. 
In  order  to  fully  protect  the  right  of  the  plain- 
tiffs, an  appeal  will  have  to  be  taken  and 
prosecuted  from  the  act  of  the  court;  this 
exact  question  having  been  decided  by  the 
.Siqweme  Ck)nrt  In  Stete  v.  Judge,  85  La.  Ann. 


760,  on  which  authority  the  court  Is  asked 
to  erase  the  signature,  leaving  all  questions  In 
the  case  to  go  up  <hi  the  final  decision  of 

the  case." 

This  motion  appears  to  have  been  denied, 
whereupon  plaintiffs  appealed,  and  defend- 
ants now  move  to  dismiss  the  appeal,  on  the 
ground  that  the  Judgment  appealed  from  is 
Interlocutory  and  does  not  work  Irreparable 
injury,  to  which  plaintiffs  (by  pleadings  filed 
in  this  court)  answn  that  the  Judgment  ap- 
pealed from  Is  final  as  to  the  only  issue  In 
the  case  to  which  plaintiffs  and  appellants  at- 
tach any  Importance,  and,  for  that  reason, 
the  appeal  was  taken  on  the  authority  of  the 
cose  of  Stete  ex  reL  Ikerd  v.  Judges  86  La. 
Ann.  213. 

On  the  Motion  to  Dismiss  AppeaL 

It  will  be  observed  that  in  the  district  court 
plaintiffs  complained  of  the  signing  of  the 
Judgment  (whereby  the  exception  of  no  cause 
of  action  was  malntelned,  as  to  part  of  their 
demand,  on  the  ground  that  the  Judgmmt 
thereby  became  final,  necessltetlng  an  appeal 
and  rmdering  inevlteble  the  splitting  of  the 
case  and  ite  trial  by  piecemeal)  and  prayed 
the  Judge  to  erase  his  signature,  "leaving  all 
questions  In  the  case  to  go  up  on  the  final  de- 
cision of  the  case."  It  is  clear,  therefore, 
that.  In  the  oplqlon  of  the  plaintUCs,  the  judg- 
ment appealed  from  will  work  them  no  ir- 
reparable Injury,  unless  It  be  regarded  as 
a  final  Judgment  In  support  of  the  proposi- 
tion, as  advanced  In  the  district  court,  that 
the  judgment  In  question  became  final  b7 
reason  of  the  signature  of  the  Jndge,  the 
learned  counsel  referred  to  "35  La.  Ann.  766,** 
when  they,  perhaps,  intended  to  refer  to 
Stete  ex  rel  Ikerd  v.  Judge,  35  La.  Ann. 
212,  cited  by  them  In  the  pleading,  or  paper, 
filed  in  this  court  In  the  case  thus  referred 
to  It  appears  that  the  relator  applied  to  tbls 
conrt  for  a  writ  of  mandamus  to  compel 
the  trial  Judge  to  grant  a  suspensive  appc^Ll 
from  a  decree  sustaining  a  motion  to  strike 
out  a  reconventional  demand,  and.  In  denying 
the  writ,  tbla  court  said : 

"The  case  haa  not  yet  been  tried.  Hence 
the  decree  complained  of  Is  not  a  final  jadgment 
in  the  case.  Therefore  it  Is  an  interlocutory 
judgment  The  right  of  appeal  from  such  a 
judgment  la  recognized  in  onr  law  when  the 
Judgment  BiAY  cause  irreparable  injury  to  the 
party  complaining.  If  the  judge  erred  In  atrik- 
iBg  out  intervener's  reconventional  demand,  his 
ruling  can  be  reviewed  and  his  error  corrected 
on  en  appeal  from  the  final  Judgment,  In  the 
same  manner  as  bla  raling  wonld  be  reviewed 
on  appeal  if  the  plaintiff  had  adopted  the  more 
regular  proceeding  of  objecting  to  the  iiitrx>- 
ductlon  of  any  evidence  under  the  plea  in  recon- 
vention and  a  bill  had  been  taken  from  a  raline 
sustaining  the  objection.  The  character  of  the 
injury  caused  by  an  Interlocutory  judgment, 
even  when  It  Is  signed  by  the  judge,  must  be 
tested  under  the  following  plain  rule:  If  the 
decree  of  the  appellate  court  can  restore  the 
parties,  without  loss  of  any  right  under  the 
pleadings,  to  the  identical  pMdtions  which  thev 
respectively  occupied  before  the  rendering  of 
the  interlocutory  decree  or  order  complain^  of 
the  injury  to  nther  party  li  clearly  not  in«pa* 
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rable,  and  therefore  the  right  to  appeal  clearly 
'does  not  exist  Fields  t.  OagnA,  La.  Ann. 
.'MO.  In  the  case  of  Harris  t.  Stockett  (z«- 
rently  decided  by  ns)  85  La.  Ann.  887,  we 
applied  this  rale  to  a  state  of  pleadinss  Btrik- 
ingly  similar,  with  the  exception  that  the  in- 
terlocQtorj'  judgment  in  ttuit  case  bad  not 
been  signed  hj  the  Judge.  While  it  is  ele- 
mentary in  our  practice  that  a  judgment  not 
signed  by  the  Judge  is  not  a  final  judgment,  it 
is  eauallj  trne  that  a  judgment  not  final  in 
its  character  cannot  be  made  final  by  the  signa- 
tare  of  the  judge.  Relator  invokes  the  recent 
decision  In  tb«  case  of  State  ex  rel.  Ikerd  v. 
.fudge,  etc,  85  La.  Ann.  212,  as  directly  in 
jioint  and  decisive  of  the  remedy  which  he 
seeks.  But  he  is  mistaken.  In  that  case, 
ihe  judgment  appealed  from  had  partly  ans- 
tained  an  exceptioQ  and  had  partly  dismissed 
-a  petition  ana  prayer.  Under  such  a  mling 
pbuntilTs  suit  bad  beoi  completely  emaacnlatea 
and  the  relator  is  materially  differenced  from 
the  preaeat  case."  Stata  ax  raL  Fflog  t.  Jn^e. 
35  La.  Ana.  76S. 

We  are  inclined  to  think  that  there  is  a 
conflict  between  the  views  thus  expressed 
and  those  adopted  by  the  conrt  In  the  case 
upon  which  appellants  rely,  and  we  think  that 
the  doctrine  of  the  case  of  State  ex  rel.  Pflug 
T.  Judge,  la  better  sustained  by  authority  and 
more  In  accordance  with  established  practice. 
The  Code  of  Practice  declares  that : 

"Definitive  and  final  judgments  are  such  as 
decide  ail  the  points  in  controversy  Iwtween 
the  parties."  Article  539. 

"One  may  appeal  from  all  final  Judgments 
rendered  In  cases  in  which  an  appeal  is  given 
by  law."  Article  065. 

"One  may  likewise  appeal  from  all  Interlocn- 
tory  jadgmente  when  such  Judgment  may  cause 
him  irreparable  injury."  Article  668. 

We  thwefore  nsnatly  nnderatand  by  the 
term  "flnal  Judgment"  that  Judgment  wblch, 
dlspoalng  of  all  the  issues  not  prevlouslf  dis- 
posed of  by  Interlocntory  Judgments,  ia  tbe 
last  Jodgmoit  which  tbe  court  rendera.  If 
this  be  not  so,  thore  may  be,  In  any  given 
case,  aa  many  appeals  aa  tbere  are  laaoea 
presented,  and  as  tbe  law  anttaorIzM  tbe  cu- 
mulation of  a^Mirate  acti(Hu  in  the  same  de- 
mand (Code  Praa  art  148),  a  aingle  auit 
may  be  infinitely  divided,  with  divlalona  and 
sab^visiona  pending,  at  the  same  time^  in 
dUTerent  courts.  The  judgment  now  under 
conBidwatl<m  does  not  dispose  of  all  Uie 
points  In  ccmtmvmy  between  tbe  parties, 
nor  does  It  cause  the  parties  against  whom 
It  waa  rendered  irreparable  injury,  and,  In 
ndUier  of  tbeae  reapectSj  ia  its  character  af- 
fected by  tbe  fact  that  it  bears  tbe  Judges 
!:ignatur& 

It  can  be  reviewed  on  tbe  aj^eal  from  tAe 
Judgmoit  which  may  ultimately  be  rendered 
In  the  case  (provided  the  plaintffs  take  smdi 
appeal  or  anawer  it  as  the  case  may  be) ;  but 
we  do  not  think  that  it  would  conduce  to 
an  orderly  administration  of  justice  to  re- 
view tt  at  tfala  time,  and  we  are  the  leaa 
dispowd  to  do  so,  because^  in  tbe  district 
court  n^tJier  party  seemed  to  deeire  the 
splitting  of  the  case,  and  a  doubt  was  sug* 
getted  aa  to  the  Jurladlction  of  the  aK»eai 
quoad  the  value  involved. 


It  is  tberef&re  ordered,  adjudged,  and  de- 
creed that  the  appeal  herein  be  dismissed  at 
the  costs  of  the  appellants,  without  pr^udlce. 
however,  to  their  right  to  have  the  Judgment 
appealed  from  reviewed  upon  appeal  from  the 
final  Judgment  to  be  hereafter  rKidored  In 
the  case. 


(117  La.) 
No.  15,957. 
FOREMAN  V.  EAOLE  RIGB  HILL  CO.. 
Umited. 

(Supreme  GOnrt  of  Louisiana.  June  18.  1906. 
Rehearing  Dmied  June  28,  1906.) 

1.  Masteb  and  Sbbvakt  —  Injuxt  to  Scbv- 

ANT. 

The  servant  may,  to  some  extent  trust  to 
the  knowledge  and  care  of  tbe  master. 
^lEd.  Note,--Por  cases  In  point  aee  vol.  34, 
^Ia>ter  and  Servant  II  547-S49, 

076—677.1 

2.  Saus— Sar  Plack  to  Wobk. 

The  master  must  provide  a  safe  place  for 

the  worloQan. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  II  171.  178, 
179.] 

8.  Sam— Pbotkotino  Uaohzm bbt. 

A  machine  that  can  easily  and  cheaply  be 
cased  in,  and  that  Is  dangerous  without  casing, 
should  be  incased.  It  was  a  matter  of  a  dollar 
or  two  to  inclooe  a  dangerous  sliaft  in  on  ex- 
posed place. 

[Bd.  Note. — ^For  caaes  in  pcdnt  see  vol.  84, 
Cent  Dig.  Msster  and  Servant  II  198,  208, 
229.] 

4.  Saur— Failubi  to  Wabh  SsavAST. 

The  servant  was  employed,  and  a  few  hours 
afterward  met  with  the  accident  which  was  the 
cause  of  his  death.  Be  bad  not  been  warned 

by  the  master. 

[Ed.  Note.— For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant.  |  814.]. 

6.  SAlfE. 

The  other  employ^  at  similar  work  car- 
ried Btrinra  tied  around  their  waists  necessary 
in  sewing  oags.  The  sewing  up  of  tlw  bags  was 
part  of  plaintifTs  work. 

6.  Same. 

The  strhm  were  caught  by  the  revolving 
shaft  and  the  defendant  was  burled  againat  th« 
walL 

7.  Saub— Evidence. 

It  appearing  that  the  accident  might  have 
been  avoided  by  iucasing  the  shaft  the  master 
is  held  liable. 
(Syllabus  by  the  Court) 

Appeal  from  Eighteenth  Judicial  Dlatrict 
Court  Pariah  of  Acadia ;  William  Pierrepont 
Edwards,  Judge. 

Action  by  Bfra.  BolaUe  Foronan,  tutrix, 
against  Hie  Eagle  Rice  Mill  Company,  Limit- 
ed. Judgment  for  plaintiff,  and  defetdant 
appeala.  Amended  and  afllrmed. 

Hampden  Story  and  T.  M.  &  J.  D.  Miller, 
for  appellant  Medlenka  &  Taylor,  for  ap- 
pellee. 

BREAUX,  a  J.  naintlff,  grandmoaer 
and  tutrix  of  the .  minor,  Ellen  Foreman, 
daughter  of  the  late  Charies  B.  Foreman  and 
Emma,  bis  wife,  both  deceased,  brought  this 
Bolt  for  domagee  in  the  sum  of  fKMKKk 
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The  BiUt  wan  tried  bj  Jnry,  whicb  found 
a  T«dlct  In  fiavOT  of  plaintiff  for  f2,000. 

Foreman,  the  deceased,  was  a  young  man 
22  years  of  age,  employed  at  defendanfa 
mill  at  f9  a  -week. 

Plaintiff  alleged,  In  snbstance,  that  at  the 
time  of  the  employment  of  her  son  by  the 
defendant  (XHitoration  he  had  scarcely  any 
experience  as  a  laborer  In  a  rice  mill.  He 
was  assigned  to  work  on  the  first  floor,  fllllng 
sacks  with  rice  bran,  and  sweeping  the  floor. 
That  he  had  twine  tied  around  his  waist 
That  there  was  no  pin,  peg  or  hook  on  the 
wall  or  on  any  poet  in  the  mill  for  holding 
the  twine  needed  In  sewing  up  the  rice 
sacks.  That  be  was  not  warned  of  the 
danger  In  thus  carrying  twine.  That,  abont 
a  half  hour  after  he  had  been  employed,  the 
twine  around  his  waist,  drawn  by  the  vac- 
uum created  by  a  revolving  shaft,  caught 
It,  wrapped  it  around,  and  drew  the  deceased 
to  It,  nearly  cutting  him  In  two.  It  caused 
him  severe  injury  and  great  pain.  Be  died 
as  a  result  about  three  days  aftw  the  ac- 
cident. 

The  shaft  In  question  was  vertical.  It 
extended  from  the  lower  to  the  uppc^  floor, 
and  on  the  upper  floor  it  revolved  the  brush. 
Plaintiff  alleges  that  the  shaft  or  spindle  was 
negligently  exposed;  that  it  was  unsmooth, 
sticky  with  oU,  and  that  besides  It  should 
not  have  been  exposed,  but  that  it  should 
have  been  incased. 

Defendant,  while  admitting  that  Foreman 
died  from  the  effects  of  the  injuries  received, 
avers  that  it  was  the  result  of  his  own  neg- 
ligence and  Imprudence  He  denies  all  lia- 
bility. 

The  deceased  at  the  moment  of  the  acci- 
dent, that  Is,  about  10  o'clock  In  the  day,  was 
holding  a  broom  and  sweeping  the  floor.  He 
was  between  the  shaft  and  the  wall  of  the 
room,  but  nearer  the  shaft  than  he  was  to 
the  wall. 

The  evidence  shows  that  those  who  sewed 
qp  sacks,  as  did  the  deceased,  carried  twine 
around  their  waists  In  order  to  have  it  ready 
for  use  in  sewing  up  the  rice  bags.  It  was 
used  as  thread  Is  used  In  sewing  cloth. 

The  floor  which  the  deceased  had  to  sweep 
eouM  not  very  well  be  swept  without  the 
deceased  getting  near  the  shaft-  At  the 
moment  of  the  accident  he  was  standing  with 
his  back  to  the  shaft;  that  Is,  when  the 
twine  was  caught  by  the  shaft  and  he  was 
injured  as  before  mentioned. 

There  was.  It  seems,  near  the  shaft,  a  bin 
and  a  shaker  and  a  chaff  grinder,  one  near 
the  other.  Two  posts  served  to  support  the 
shaft 

We  mention  these  facts  to  show  that  there 
was  not  much  space  around  the  shaft. 

There  can  be  no  question  but  that  tlie  shaft 
while  revolving  very  fast — Its  usual  speed — 
was  dangerous. 

Workmen  too  frequently  are  unmindful  of 
the  danger  to  whicb  they  are  exposed.  They 
become  Indifferent,  although  they  .should  con- 


stantly bear  In  mind  that  the  slightest  touch 
with  some  parts  of  the  machinery  may  be 
attended  with  fatal  result 

Negligence  is  the  main  ground  set  up  on 
the  part  of  the  defendant 

It  is  true  that  one  of  the  fellow  workmen 
of  the  deceased  warned  him  of  the  danger  of 
carrying  twine  around  his  waist  This  warn- 
ing was  given  about  15  minutes  before  the 
accident  a  warning  which  deceased  did  not 
heed.  Had  it  been  given  by  the  master,  in- 
stead of  by  the  unauthorized  fellow  work- 
man, it  may  be  that  it  would  bare  had 
greater  effect 

The  millwright  fn  charge  of  the  mill  testi- 
fied that  be,  at  the  time,  gave  no  warning 
to  the  young  man  of  the  danger  If  one  be 
not  careful  while  working  around  a  mill. 
-He  did  ask  him  if  he  had  worked  in  any 
other  mill,  to  which  question  the  young' 
laborer  replied  in  the  affirmative;  but  that 
was  about  all.  There  was  no  reference  made 
regarding  the  extent  of  the  young  man's  ex- 
perience in  fact,  nothing  was  said  other  than 
ns  before  stated. 

One  point  we  construe  entirely  In  favor  oC 
plaintiff. 

It  is  not  necessary,  nor  will  It  serve  any 
purpose,  to  go  over  all  the  grounds.  Before 
taking  up  the  grounds  for  decision,  we  will 
state  that  the  defendant  kept  a  record  of 
the  causes  of  accldoita.  We  excerpt  the 
foilowliq;  In  this  case: 

"Injured  nartly  engaged  In  sewing  sacks,  and 
strings  used  by  him,  aa  In  the  case  with  all  sack 
sewers,  were  fastened  to  his  waist,  and  in  some 
unaccountable  war  the  same  l}ecajne  entangled 
with  a  perpeDdicular  revolving  shaft  and  before 
eitrlcanng  himself  he  was  thrown  against  the 
wall  and  injured." 

This  was  written  by  the  bookkeeper. 

As  relates  to  facts,  we  will  again  state 
that  he  carried  the  twine  around  Ills  waist 
as  did  others  while  at  work;  that  the  shaft 
was  oily,  and  to  It  the  twine  was  attracted. 
Now,  as  to  the  law:  The  place  in  which 
the  work  is  done  should  be  suitable  and  the 
machine  and  appliances  safe.  Ail  the  au- 
thorities agree  In  this  respect 

Here  the  appliance  was  not  safe  and  suit- 
able. The  shaft  in  question  should  have 
been  incased,  and  then  there  would  have  beeu 
no  danger.  It  was  a  small  matter.  The  cost 
for  incasing  the  shaft  would  have  been  a 
dollar  or  two.  The  defendant  did  Incase 
the  shaft  after  the  accident  and  thereby  em- 
phasized its  necessity.  It  was  too  late  to- 
save  the  life  of  the  young  man. 

The  danger  was  not  latent,  for  every  mas- 
ter must  be  held  to  know  that  a  fast  rolllus 
shaft  In  proximity  to  workmen  is  dangerous. 

Everything  reasonable  should  be  done  to- 
ward avoiding  accident  If  a  shaft  Is  ex:- 
posed,  the  master  should  warn  the  serv- 
ant of  the  danger.  Moreover,  It  should  be 
kept  as  clean  aa  possible.  If  possible,  wltb- 
out  great  labor  and  ajtaaa,  it  should  Iw  lik- 
cased. 
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If  tben  was  danger  In  thus  carrrlng  the 
cords  to  sew  up  the  sacks,  the  master  through 
his  vice  principal  was  aware  of  it  and  shoold 
have  given  warning  against  It  There  mnst 
be  siune  rlgUance  eznTlsed  "by  both  master 
and  servant 

Where  It  is  evident,  however,  that  by  some 
Bll^t  r^alr  the  piece  of  machinery  In  an 
exposed  place  can  be  covered,  the  master  can- 
not claim  the  credit  of  having  been  mindful 
of  the  rwponslblllty  in  which  he  is  placed 
of  blowing  some  care  for  those  who  are 
ondw  hla  direction. 

niere  are  reciprocal  duties ;  the  servant  to 
render  IntelligHit  and  faitUnl  work,  and 
tbe  master,  on  the  other  hand,  reasonably 
to  see  Chat  his  servant  la  not  e^osed. 

There  are  machines  that  cannot  well  be 
Inclosed.  Tbey  must,  in  the  nature  of  the 
work,  be  left  exposed,  but  tberet  are  other 
machines  wliich  can  be  Inckwed  at  $mall 
exprnase.  The  shaft  in  question  Is  (tf  the 
latter  kind. 

There  was  want  of  tlm^  attrition  In  not 
having  Inclosed  It  The  danga  of  accident 
sboald  to  a  reasonable  extent  be  minimised. 

Moreover,  the  servant  may  to  some  ex- 
tent trust  to  the  superior  knowledge  of  the 
master.  Garter  v.  Dubadi  Lumber  Co.,  118 
La.  86  South.  952.   Moreovw,  it  can 

hardly  be  said  that  the  deceased  was  suffi- 
ciently vamed  or  notified  of  the  danger  at 
tbe  time  that  he  was  employed. 

We  shall  have  to  Increase  the  amount  of 
the  Judgment  from  ^000  to  $8,000,  as  we 
think  the  first  amount  stated  Is  too  low. 
Tbe  yonng  man  left  a  young  child,  besides 
greatly  suffered  before  dying.  True,  his  wages 
were  limited.  None  the  less,  the  amount  of 
damages  In  our  ^ew  should  be  Increased.  It 
would  serve  no  purpose  to  set  forth  all  the  de- 
tails which  induce  us  to  increase  the  amount 
We  are  confident  that  cm  the  authority  of 
other  decisions  tbe  amount  is  not  excessive. 

It  Is  tbCTeCrae  ordered,  adjudged,  and  de- 
creed that  the  Jndgm«at  appealed  from  Is 
amended  by  Increasing  the  amount  from 
$2,000  to  $8,000,  and,  as  amended,  the  Judg- 
ment is  afBrmed. 


ai7  Le.) 

No.  16.09a 

ST.  OBMB  et  aL  v.  BOIMARB  et  al. 

(Supreme  Court  of  Louisiana.  June  4,  1906. 
Rehearing  Denied  June  27,  1006.) 

1.  Pasties— MisjoiNbBB—Di8inssAi» 

Where  one  of  two  plaintl^  Is  onquestlon- 
ably  entitled  to  bring  toe  action,  the  fact  that 
the  other  party  plaintiff  may  not  be  an  essen^ 
tiallv  necessaiT  party  1b  no  f^und  on  an  ex- 
ception of  misjoinder  for  the  dismlsaal  of  tbe 
entire  anit. 

2.  AcTiOHB— Bx  DxLxcTO— What  Ass— Lhq- 

TATIONS. 

One  of  two  partners  caneed  the  partner^ 
ship  property  In  the  possession  of  the  other 
partner  to  be  seqnestered  on  gjTlnK  bond  for 
an  amount  fixed  by  the  judge.  On  the  trial  the 
mineetration  was  dissolved.  The  other  partoer 
bron^t  suit  upon  the  bond,  seeking  to  recover 


the  damages  alleged  to  have  been  occasioned 
by  seqaestration.  Owing  to  the  fact  that  the 
amount  of  damages  claimed  to  have  resulted 
was  in  excess  of  the  amount  which  the  Judge 
had  fixed  as  likely  to  be  occasioned,  the  amount 
demanded  by  the  plaintiff  in  the  suit  against  hlii 
partner  (the  principal  of  the  bond)  was  greater 
than  that  fixed  in  the  bond.  The  defendants  in 
the  suit  were  the  partners  who  had  caused  the 
sequestration  of  the  property  and  the  surety  on 
his  bond ;  the  demand  against  tbe  surety  being 
the  amount  recoverable  upon  the  bond.  The 
principal  on  the  bond  pleaded  against  the  demand 
against  himself  the  prescription  of  one  year  as 
being  an  action  ex  delicto.  The  court  sustained 
the  exception  and  dismissed  the  snlt  Held 
error. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  C3ourt,  Parish 
of  Orleans;  Fred  Durieve  King,  Judge. 

Action  by  Anatole  St.  Geme  and  others 
against  Frank  Bolmare  and  F.  O.  Adolph. 
Judgment  for  defendants,  and  plalntlfCs  ap- 
peal. Beversed. 

I     Benjamin  Bice  Forman.  for  appellants. 
^  Dinkelsplel,  Hart  &  Dav«Qr,  for  appeUee 
Frank  Bolmare. 

Statement  of  the  Case. 

NICHOLLS,  J.  This  acdon  is  brought 
upon  a  peUtiMi  whictt  declares  it  to  be  "that 
of  Anatole  St.  Geme  tor  himself,  and  for  the 
use  and  benefit  of  Albert  Fourcade  [to  the 
amount  of  one-third  of  the  sum  sued  for] 
and  of  said  Anatole  Fourcade." 

The  petition  recites  "that  Frank  Bc^mar^ 
who  resides  In  New  Orleans,  owes  petitioner 
$2,229.08,  and  Frank  Adolph.  who  resides  In 
New  Orleans,  owes  petltlmier  $1,000  thereof, 
because  previous  to  SOth  of  Septmiber,  1908, 
petitioner,  Anatole  St  Geme,  and  Frank 
Bolmare,  had  been  In  partnership  in  carrying 
on  a  successful  poolroom  busings  at  No.  27 
Royal  street  In  the  city,  and  Albert  Four- 
cade had  acquired  a  one-fourth  Interest  there- 
in.  Tbe  assets  consisted  of: 

Cash  on  deposit  in  the  New  Orleans 

National  Bank  $6,148  10 

Cash  for  current  expenses   1^26  65 

Fixtures  worth   300  00 

$7,669  75 

"When,  on  the  1st  of  October,  1908.  the  firm 
having  expired,  petitioner,  Anatole  St  Geme, 
offered  immediately  to  pay  him  his  share  of 
the  cash  and  a  fair  price  for  his  share  <tf 
the  fixtures,  and  Bolmare  unjustly  demanded 
$1,000  for  his  .one-fourth  share  of  the  fix- 
tures, which  had  cost  and  were  worth  $300, 
and  without  parley  he,  'illegally  and  with- 
out Just  cause,  made  oath  that  he  feared  pe- 
titioner,' Anatole  St  Geme,  VIU  conceal, 
part  or  dl^se  of  the  partne»hlp  property, 
or  convert  tbe  same  to  his  own  use,  or  moke 
Improper  use  thereof,'  when  he  well  kneir 
that  It  was  not  trne*  and  he  had  no  reason 
to  believe  such  thing,  he  thai  and  tliere  ^ve 
and  filed  in  this  court  a  bond  signed  by 
blmself,  as  principal,  and  F.  J.  Adolph,  as 
surety,  in  the  sum  of  $1,000.  In  favor  of  the 
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deik  of  the  dvll  district  court  The  condi- 
tion of  tbe  abore  obligation  was  that  the 
principal  and  surety  will  well  and  truly  pay 
to  Bald  cleA  or  hla  Buccenora  In  office,  for 
tbe  boieflt  of  any  and  an  persona  Interested 
In  said  BQit,  all  snch  damagea  as  may  be  re- 
covered against  tiiem,  In  case  It  sfaonld  be 
dedded  that  the  said  writ  was  wTODgfnlly 
obtained,  and  thereupon  he  caused  to  be  Is- 
sued from  this  court  a  writ  of  sequestration, 
and  canaed  the  cItU  aherUC  to  seize  and 
take  Into  hla  possession  nnder  said  writ  all 

the  said  money  and  partnership  property, 
and  keep  and  hold  the  whole  amount  thereof, 
from  iBt  of  October,  1903,  until  the  Slst  of 
January,  1905,  one  year  and  fbur  months, 
when  the  said  PYank  Bolmare  had  a  right 
to  <mly  one-fourth  thereof,  whldi  he  could 
have  had  at  any  tline. 

"The  district  court  erroneously  maintained 
aald  sequestration;  but  on  appeal,  the  Su- 
preme Court  of  Louisiana  reversed  him,  and 
decided  that  Frank  Bolmare  had  wrongfully 
obtained  aald  writ  of  sequestration,  which 
dedslou  became  final  on  the  Slat  of  January. 
1906,  when  by  direction  of  Bolmare's  attcv- 
ney  the  sheriff  paid  to  petlti<Hier*B  attorney 
9{U(27.82,  being  three-fourttaa  caah  In  his 
hands.  Frank  ^Imare  refused  to  allow  pe^ 
tltloners  to  uae  the  flxtnrea  in  the  place,  and. 
It  aold  there  and  tha.  would  have  toought 
$300  or  more,  but  be  removed  than  to  the 
aherifTs  warehouse,  where  tfa^  wero  aold 
for  ¥61,  entailing  a  losa  of  ¥289.  In  which 
petltlimer'a  share  la  three-foortha,  say  |17a- 
25.  They  were  l^*  his  sequestration  and  re- 
moval of  the  fixtures,  in  order  to  diminish 
the  damagea  resulting  from  the  said  seques- 
tration as  much  aa  possible,  obliged  to  refit 
the  place  of  business  at  a  coat  and  expense 
of  $6S7.10l  Tiuess  ven  obliged  thereto  to 
stop  business  for  one  day,  and  they  lost 
thereby  $M4J!B.  And  they  were  obliged  to 
employ  an  attorney  at  law  to  dissolve  and 
set  aside  the  sequestration,  to  whom  they 
paid  for  said  aerrice  $400  (which  was  a 
reasonable  fee).  And  they  loat  S  per  cent 
interest  for  one  year  and  four  months  on 
$5,527.82.  $368.48.  Total,  $2,229.08,  to  which 
amount  petlttonera  have  been  damaged  by 
the  wrongfnl  Issuance  and  execution  of  the 
writ  of  sequestration  on  1st  October.  1906, 
finally  decided  to  have  been  wrongfully  is- 
sued on  Slst  January,  1006." 

The  prayer  of  Uie  petltlonera  was  "that 
Frank  Bolmare  and  Frank  Adolph  be  dted 
and  petitioner  have  Judgmrat  one-third  there- 
of for  the  use  and  benefit  of  Albert  Four^ 
cade,  and  two-thlrda  thereof  for  Anatole  St 
Game,  against  Frank  Bolmare  and  Frank 
J.  Adolph  in  solido  In  tbe  sum  of  $1^000  on 
the  sequestration  bond,  with  5  per  cent  In- 
terest from  Slst  January.  1905,  and  against 
Frank  Bolmare  in  the  furiber  sum  of 
$1,220.08.  with  5  per  cent  Interest  from  Slat 
January.  1905.  and  for  costs  and  for  general 
relief." 


Frank  Bolmare,  one  of  the  defendants,  ex- 
cepted to  tbe  petition  on  the  following 
grounds,  to  wit: 

First  That  said  iwtltlon  disclosed  do 
cauae  ct  action. 

Second.  That  there  was  a  mlajoind^  of 
parties  i^intlff. 

TbieA.  That  tbe  petition  was  too  vague 
and  Indefinite  to  enable  this  respondent  to- 
anawer  aafely  thereto. 

Fourth,  mie  plaintiff^  dalms,  if  any  they 
had,  wUcb  was  denied,  were  preacrlbed  by 
tlie  prescripthm  of  one  year,  whiCh  la  ape- 
dally  pleaded  agalnat  than. 

He  prayed  that  the  exception  be  maintain- 
ed and  the  anlt  dismissed. 

The  district  court  rendered  judgment  de- 
clarlx«  that  conaldaHng  the  law  It  for  the 
reaaons  assigned,  wally  ordered,  adjudged, 
and  decreed  that  the  exceptions  be  maintain- 
ed, and  ucwdlngly  that  plalntUBCa*  demand 
be  rejected  at  their  ooeta. 

The  two  platotifh  aj^lled  tot  and  obtained 
an  appeal  on  their  allegation  that  they  were 
pr^udlced  tbe  final  Judgment  rendered, 
maintaining  the  plea  of  preacriptlm  and  dis- 
wifi|iTig  that  snit 

Opinion, 

The  defendant  r^ers  the  court  to  Poy- 
dras  V.  Pa  tin,  5  La.  Brown  v.  Gunning's 
Ciuratrix,  U  La.  462;  Ballew  v.  Andrens'  Ex'r. 
10  La.  210;  Bdwards  v.  Turner,  «  Bob.  38ft; 
Fox  V.  Thibanlt  83  La.  Ann.  82. 

TUB  case  la  a  sequd  of  that  of  Bolmare  v. 
St  Oeme,  133  La.  880.  806,  87  South.  770, 
860.  It  appears  from  the  reported  case  that 
Bolmare  sued  for  the  settlement  frf  a  pari- 
nershlp  between  himself  and  St  Oeme,  and 
prayed  in  ttuit  connection  for  a  writ  of  seq- 
uestration, vrtilch  was  granted  and  the  pto\t- 
o-ty  of  the  partnership  was  teken  poaaeaaloD 
of  under  the  writ  One  Albert  Fonrcade 
totervened  and  dalmed  an  tatereat  as  partner. 

In  the  Judgment  roidered  by  the  Siqweme 
Court  on  appeal,  the  portion  of  tbe  Jndgment 
which  had  dismissed  the  interventkm  of  Four- 
cade,  wbraeto  he  claimed  to  be  one  of  tbe 
partners,  was  affirmed,  bat  the  court  ordered 
tbe  aheriff  to  pay  him  <me-half  irbat  was 
decreed  to  St  Oeme  by  reason  of  a  eontract 
wbidi  had  been  made  betwera  hlmaelf  and 
St  Oem&  The  Supreme  Oonrt  dissolved  tbe 
sequestration  which  had  Issued  at  BolmarQ^ 
Instance. 

Ref errli^  to  Fourcade's  dalm  to  be  a  part- 
ner in  the  conceni,  this  court  said  that  **be 
failed  to  make  proof  of  that  fact;  that  he 
.only  succeeded  In  proving  that  by  an  agree- 
ment be  was  dividing  the  proflto  with  St 
Qan&  If  he  was  the  partner  of  Bi^mare'a 
partner,  he  was  not  partner  In  tlie  firm." 
This  court  ordered  tiie  sheriff  to  pay  put  to 
eadi  partnw  bis  proportion  of  the  caidi  and 
to  Fonrcade  the  proportion  to  whldi  he  was 
entitied  lhadn. 

The  district  court  assigned  no  reaaon  In 
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the  present  case  for  Its  ruling.  It  Is  urged 
tn  appellee's  brief  that  Foarcadfl  was  Improp- 
erly Joined  with  St  Geme  aa  a  coplalntlff, 
because  It  was  adjudged  by  th.e  Snpr^ne 
Court  that  he  was  not  a  partner  of  the  firm 
of  St  Geme  &  Bolmare  and  bis  Intwven- 
tion  bad  been  dismissed.  It  may  be  true 
that  it  was  not  essentially  necessary  that 
Fourcade  should  be  made  a  party,  as  St 
Geme  brought  this  suit  not  only  for  him- 
self, bat  for  the  nse  and  benefit  of  Fourcade. 
but  the  latter,  though  not  a  partner,  had  an 
Interest  In  the  sobject^atter  of  the  lltlga- 
tion,  and  was  concerned  In  the  matter  of  the 
damages  resulting  from  the  seqnestratlon. 
As  the  law  now  stands,  the  seaueetratlon 
bond  ia  made  in  favor  of  the  clerk,  and  the 
bond  glTen  inured  to  the  benefit  of  Fourcade 
as  well  as  St  Geme.  He  had  the  right  to 
be  a  party  plaintiff  if  be  deemed  It  to  his  In- 
terest to  be  Joined.  Were  it  otherwise,  that 
f«ct  would  not  warrant  the  dismissal  of  the 
suit,  as  was  done.  Defendant  urges  that 
when  he  filed  his  exceptions  Adolph,  the 
surety  on  the  sequestration  bond,  bad  not  yet 
beoi  cited,  and  that  as  matters  theh  stood 
the  demand  as  against  Bolmare  should  be 
passed  upcm  and  considered  separately  and 
apart  from  the  demand  against  Adolph,  the 
rarety  on  tbe  bond,  and  as  an  action  ex  delic- 
to, but  we  do  not  think  that  defendant  could 
so  deal  with  the  case  by  rapidly  filing  excep- 
tions before  Adolph  could  be  made  a  party. 
Bealdes  this,  we  are  by  no  means  prepared  to 
recognise  tbat  tbe  demand  as  against  Bolmare 
blmself  was  an  action  ex  delicto.  The  latter 
was  a  partner  with  St  Oreme,  and  the  prop- 
erty which  was  sequestered  was  partnership 
property.  In  which  both  partners  had  rights 
and  Interest  He  was  legally  entitled  to  In- 
voke the  aid  of  the  court  In  protecting  his 
rights  when  he  conceived  them  to  be  In  Jeop- 
ardy on  expressing  his  willingness  and  readl- 
□«e8  to  comply  with  the  requirements  of  the 
statute  as  a  condition  precedent  to  obtaining 
80 ch  aid.  He  did  so  comply,  and  In  so  do- 
ing effectually  withdrew  his  action  from  bar- 
ing attached  to  it  the  character  of  a  tort  or 
offense  or  quasi  offense.  We  do  not  tblnlr 
tbat  he  Is  in  a  position  to  himself  set  up  that 
be  acted  against  the  law. 

The  fact  that  hl>  pitlmate  responslblli^ 
in  tbm  nownlses  as  to  tbe  amount  of  damages 
may  exceed  the  amount  fixed  in  tbe  bond  does 
not  diange  tbe  diaracter  of  his  act  and 
its  legal  consequences.  Tbe  question  as  to 
whether  he  was  In  fact  responsible  for  his 
acts,  and  to  what  extent  was  postponed  un- 
til the  I^al  questions  InvoWed  could  be  as- 
certolned  and  passed  upon.  2S  La.  Ann.  SOT, 
Ih^ay  T.  Jullllard. 

It   Is  claimed  that  Act  1886,   No.  60. 

84,  giving  the  defendant  In  a  proceeding 
In  which  a  sequestration  is  taken  out  the 
right  to  obtain  damages,  through  a  reconven- 
tional  donand  set  up  by  himself,  placed  mat- 
ters In  sneb  a  dtnatlon  as  to  afford  St.  Geme 
DO  excuse  for  poa^^onlng  setting  up  his 


claims  in  a  separate  suit  The  statute  In- 
qaestlon  Is  permissive  in  character,  and  not 
mandatory.  The  law  does  not  attach  as  » 
penalty  or  consequence  of  the  failure  by  » 
defendant  to  Invoke  the  remedy  afforded 
by  It  that  he  should  be  cut  off  from  setting 
up  hlB  legal  rlghte  In  a  different  form  and- 
at  a  different  time. 

We  are  of  the  opinion  that  the  Judgment 
sustaining  tbe  exertions  filed  by  the  defend- 
ant and  dismissing  the  suit  Is  erroneous. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  same  may  be,  and  it  is  hereto, 
annulled,  avoided,  and  reversed,  and  the- 
cause  ordered  to  be  reinstated  on  the  docket 
of  the  district  court  for  further  prooeedlngs 
according  to  law. 


ai7  LaJ 

No.  ltt.098. 

Snccession  of  HERBBR, 

(Snpreme  Court  of  LoaiBlaoa.  Jane  4,  1906L- 
On  Rehearing  June  27,  1906.) 

Wiixe— Action  to  AnwTn^-PBTmoN. 

The  rnle  which  Imposes  the  burden  of  plead- 
ing upon  hitn  for  whose  interest  the  proof 
should  be  made  suffers  exception  when  th«- 

?Iaintiff's  right  rests  on  tbe  showing  that  de> 
endant  has  been  guilty  of  wroQgdoiDg.  Hence, 
where  a  unWersal  legaej  la  attacked  on  the 
ground  that  the  legatee  is  a  "minister  of  re- 
ligions worship,"  who  professionally  attended 
tbe  testatrix  In  her  last  illness,  and  tbat  the- 
will  was  made  daring  that  period,  the  petition 
discloses  no  cause  of  action,  In  the  absence  of 
allegation  that  there  was  no  tie  of  consangubkl- 
ty  between  the  testatrix  and  tbe  legatee. 
(Syllabus  by  the  Court) 

Appeal  from  CIvU  District  Court,  Parlsb 
of  Orleans;  Fred  Durleve  King,  Judg& 

In  the  matter  of  the  succession  of  Caroline 
Herber,  widow  of  Jos^h  Herber,  Abraham 
Creppel  sued  to  annul  tbe  will.  Judgmmt 
malntelnlng  exception  and  no  cause  of  ac- 
tion, and  plaintiff  having  died,  JuUa  Baum- 
gartner  and  others  appeal.  Affirmed. 

T.  M.  &  J.  D.  Miller  and  Miller,  Dufour, 
&  Dufour,  for  appellants.  Theodore  Roehl 
and  Dlnkelsplel.  Hart  &  Davey*  for  appel- 
lees, szecnton  and  legatees. 


8tet«Dent 

MONBOB.X  Abntbam  Grq>pd  alleges  that 
he  is  the  uncle  and  nearest  living  relative 
of  Mrs.  Caroline  Creppel.  widow  of  Jos^h 
Herber;  that  bis  niece  died  In  Blloxt,  Miss., 
where  she  bad  iKevionsly  resided,  leaving  a 
will,  executed  during  her  last  illness,  con- 
telnlng,  among  others,  the  following  dispo- 
sitions, to  wit: 

"I  direct  that  my  property  on  St  Thomas 
street  between  Josephine  and  St  Andrew.  In 
the  city  of  New  Orleans,  Louisiana,  be  sold  by 
my  executor  and  the  proceeds  thereof  deposited 
in  the  Germania  Savings  Bank  of  New  Orleans, 
Louisiana,  and  the  interest  on  said  deposit  be 
used,  under  the  saperrlsion  of  my  ex^ator. 
for  the  purpose  of  keeping  In  condition  my 
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tomb  In  First  Wubtngton  Gemetn?,  In  said 

ci^  of  New  OrleanB,  Loaialana. 

•  «•••*•• 

**I  direct  that  the  property  situated  od  Ex- 
change  alley  and  Cuetomhouse,  or  Iberville, 
street.  In  the  city  of  New  Orleans,  state  of 
Looisiana,  be  rented  by  my  said  executor  dur- 
ing the  lifetime  of  my  friend  Henry  Lienhard, 
of  Biloxi,  MissiBsippI,  and,  out  of  the  i>T0ceed8 
of  said  reat,  after  paying  all  expenses  incident  to 
said  property,  my  executor  shal)  pay  to  the 
said  Henry  Lienhard  the  sum  of  $75  per  month, 
and,  at  the  death  of  said  Henry  Lleobard,  I  de- 
sire that  the  said  property  be  sold,  and,  out  of 
the  proceeds  of  said  sale,  my  executor  shall  pay 
to  the  Charity  Hospital  of  New  Orleans  the 
■um  of  S1,000  and  shall  use  the  further  sum  of 

f 1.000  tor  the  building  of  a  memorial,  in  the 
llloxl  Cemetery,  in  Biloxi,  Misslsippi,  in  mem- 
ory of  my  deceased  brother,  William  Creppel,  Jr. 

•  •      •      •      •      •      •  • 

"All  the  residue  of  my  estate,  both  real  and 
personal,  after  complying  with  all  bequests  here- 
in, I  bequeath  unto  Rev.  J.  S.  Moore.  I  ap- 
point the  said  J.  S.  Moore  execnbu  of  my  last 
will  and  testament,  withont  bond." 

Petitioner  alleges  that  tbe  special  dlsposl- 
tlona  wltb  respect  to  tbe  real  estate  In  New 
Orleans  are  void,  as  prohibited  subatltntlons, 
fldel  conunlBStt,  and  tnuta,  and  that  tbe  dls- 
poalti^m  In  favor  of  tbe  Beverend  J.  &  Moore 
Is  void,  because  be  is  a  mlnlsto'  of  tbe  go^l 
who  attended  tbe  decedent  during  ber  last 
illness  and  Is  therefore  Incapable  of  taking 
under  her  will,  mede  at  that  time.  And  be 
prays  for  Judgment,  annulling  the  will  and 
sending  blm  Into  possession  of  the  real  estate 
referred  to.  The  Beverend  J.  8.  Moore  and 
Henry  Lienhard  filed  exceptions  of  no  cause 
of  action,  and  the  Charity  Hospital  answered 
to  the  merits.  Tbere  was  judgment  main- 
taining the  exceptions  and  rejecthig  plalntlfTs 
demands,  and,  plaintiff  having  died.  Miss 
Julia  Baumgartner  and  others,  claiming  to  be 
bis  lielrs,  prosecute  this  appeaL 

Opinion. 

If  the  disiMsItlons  In  favor  of  tbe  uni- 
versal legatee  be  valid,  the  plalntlflT  has  no 
Interest  to  attack,  and  discloses  ne  cause  of 
action  In  attacking  the  particular  dispositions 
of  the  will,  since,  In  that  event,  if  they  be 
annulled,  the  property  Intended  to  be  dis- 
posed of  by  them  would  fall  into  tbe  resi- 
duum. Succession  of  Burnslde,  35  La.  Ann. 
708.  It  will  therefore  simplify  matters  to 
Inquire  whether.  If  all  that  tbe  plaintiff  has 
alleged  be  true,  tbe  court  would  be  obliged 
to  hold  that  the  universal  legacy  Is  of  no 
effect. 

The  Revised  Civil  Code  (article  14S9)  pro- 
vides that: 

"Doctors  of  physic,  or  surgeons,  who  have 
professionally  attended  a  person  during  the  sick- 
ness of  which  he  died,  cannot  receive  any  bene- 
fit from  donations  Inter  vivos  or  mortis  causa 
made  In  their  favor  by  the  sick  person  during 
that  sickness.  To  this,  however,  there  are  the 
following  exceptions : 

"(1)  Bemunerative  donations  made  on  a 
particular  account,  regard  being  had  to  the 
means  of  the  disposer  and  to  the  services  rend- 
ered. 

"(jf)  Universal  dispositions  in  cases  of  con- 
sanguinity. 


"The  same  roles  an  observed  wltii  regard  to 
ministers  of  religious  worship." 

It  will  be  seen  from  this  that  notwltb- 
etandlng  that  the  Beverend  J.  S.  Moore  may 
be  a  "minister  of  religious  worrtilp,"  and  may 
professionally,  have  attended  the  decedent 
In  ber  last  Illness,  and,  notwithstanding  that 
tbe  will  may  have  been  made  during  that 
period,  tbe  donation  mortis  causa  here  at- 
tacked may  be  perfectly  valid,  since  it  falls 
under  the  ban  of  the  law  only  In  tbe  event 
that,  between  tbe  testatrix  and  the  universal 
l^tee,  there  existed  no  tie  of  consanguinity, 
and,  as  tbe  nonexistence  of  such  tie  is  not 
alleged  In  the  petition,  it  follows  that,  should 
tbe  complainant  prove  all  that  he  has  al- 
leged, the  court  could  decree  tbe  nullity  of 
the  UDlversal  legacy  only  by  presuming  that 
the  testatrix  had  violated  the  law.  Tlie  pre- 
sumption of  the  law  Is,  however,  In  favor  of 
good  conduct,  and,  although  It  may  Involve 
tbe  necessity  of  alleging  and  proving  a  nega- 
tive, those  who  rely  upon  the  unlawful  acts 
of  others  as  tbe  basis  of  their  recovery  must 
allege .  and  prove  them.  "It  Is,"  said  this 
court,  "one  of  the  first  principles  of  justice 
not  to  presume  that  a  person  has  acted  Il- 
legally." Hicks  &  Wife  V.  Martin,  ©  Mart 
(O.  S.)  47,  13  Am.  Dec.  304,  Mr.  Cross  states 
the  proposition  as  follows: 

"And  the  first  rule,  which  imposes  the  burden 
of  pleading  on  him  for  whose  Interest  tbe  proof 
should  be  made,  suffers  exception  when  tlie 
plaintiff's  right  rests  on  the  showing  that  defend- 
ant has  been  euilty  of  wrong  doing,  or  where  the 
acts  of  a  public  officer  have  be^  questioned." 
Cross  on  pleading,  p.  116. 

We  conclude,  tlierefore,  that,  as  the  petl- 
tlon  alleges  no  cause  of  nnlllty  In  tbe  xml- 
versal  legacy,  and,  as  tbe  plaintiff  has  no 
Interest  In  particular  legacies,  wbldi,  If  an- 
nulled, fail  Into  the  residunm,  the  pUn  of  no 
cause  of  acHou  was  properly  sustained. 

Tbe  Judgment  antealed  from  la,  according- 
ly, affirmed. 

On  Appllcatltm  tot  Retaearlns. 

The  court  does  not  nuderstand  tbe  judg^ 
ment  rendered  (maintaining  an  exception  of 
no  catise  of  action,  qnoad  the  case  presented 
the  pleadings)  as  predndlng  the  bringing 
of  a  snlt  in  which  *  legal  caose  of  action 
shall  be  disclosed. 

Rehearing  refused. 


(117  Ia.) 
No.  16.903. 

HAMILTON  T.  LOUISIANA  ft  N.  W.  B. 
GO.  et  al. 

(Supreme  Court  of  Louisiana.  June  18,  1906. 
Rehearing  Denied  June  2(3,  1906.) 

1.  Raiuioadb  —  Devbciivi  Track  —  Liabili- 
ties. 

Where  a  railroad  company  granted  to  a 
lumber  company  the  privilege  of  running  a 
logging  train  on  its  roadway,  and  tbe  train  was 
detailed  and  tbe  conductor  injured  by  the  gir- 
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lug  way  of  a  defective  bridge,  the  railroad  com- 
panr  ii  liable  in  damages. 

[Ed.  Note. — Fw  cases  In  point,  see  TcIL  41, 
Cenr.  Dig.  Railroads,  H  817.  8180 

tt.  Masteb  and  Sebvart— InjuBT  TO  Sebv- 

ANT. 

In  snch  a  case,  the  lumber  company,  not 
smilty  of  any  default  or  negligence,  and  with 
no  BUpervision  or  control  over  the  track  or 
knowledKe  of  ita  condition,  la  not  liable  for  the 
injnries  sustained  by  its  conductor,  who  had  full 
knowledge  of  the  situation  when  he  accepted 
the  employment. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent  Dig;  Master  and  Servant,  |  171;  vol  41, 
Cent.  Dig.  Ballroads,  H  817,  827.1 

(Syllabus  by  the  Ooort.) 

Appeal  from  Third  Jodldal  District  Court, 
Parisb  of  Claibcwne;  Jama  Edward  Bfoore, 
Judge. 

Action  by  Thomas  P.  Hamilton  against  the 
IjoolBlona  &  Northweatem  Railroad  Company 
and  Athens  Lumber  Company.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  diflmissed  as  to  lumber  company,  and,  as 
tlnu  amended,  affirmed. 

Jobn  A.  Bicbardson,  for  ai^llant  Louis- 
iana A  N.  W.  R.  Co.  EnoB  Howard  McClen- 
don,  for  appellant  Athena  Lumber  Co. 
John  O.  Theua,  for  appellee. 

liAND,  J.  This  is  a  suit  for  damages  for 
personal  injuries  alleged  to  have  been  oc- 
casioned by  the  wreck  of  a  log  train  in  charge 
of  plaintiff  as  conductor,  by  reasoQ*of  the  gir- 
Ing  way  of  defectlre  bridge  on  defendant's 
line. 

Plaintiff  was  employed  by  the  Inmber  com- 
pany, which  was  operating  a  log  train  on  de- 
fendant's track  under  the  terms  of  a  written 
contract  between  the  parties  defendant 

There  was  a  rwdlct  and  Judgment  in  faror 
of  the  plaintiff  for  $6,000  against  the  defend- 
ants, in  solldo,  and  they  have  appealed.  The 
figbt  is  a  triangular  coutroTeray;  each  defend- 
ant contending  that.  If  plaintiff  is  entitled  to 
recover  anything,  the  other  Is  liable. 

Plaintiff  alleges  that  on  or  about  June  26, 
1906,  he  was  In  the  employ  of  the  Athens 
Lumber  Company,  as  conductor  of  a  log  train 
which  was  being  operated  over  the  line  of  the 
dofendant  railroad  company,  under  a  con- 
tract, the  terms  and  conditions  of  which  were 
unknown  to  the  petitioner  at  the  time. 

The  petition  further  allies  that,  on  said 
date,  while  said  train  was  being  properly 
operated.  It  was  derailed  by  the  giving  way 
of  a  rotten  and  defective  bridge,  and  peti- 
tioner was  thrown  violently  to  the  ground  and 
bis  light  arm  was  crushed,  and  was  ampu- 
tated a  few  hours  later. 

Tbe  petition  charges  that  It  was  the  legal 
duty  of  said  railroad  to  keep  its  tracks  and 
bridges  In  sound  and  safe  condition,  and  that 
the  same  duty  devolved  upon  tbe  lumber  com- 
pany as  far  as  its  employes  were  concerned, 
and  tbat  their  failure  to  perform  aucb  duty 
caused  the  Injury  complained  of. 

In  February,  1906,  the  defendants  entered 
into  a  written  contract  by  virtue  of  which  th« 
4180^-86 


inmber  company  acquired  the  right  to  operate 
a  locomotive  on  the  railroad  track  for  the 
purpose  of  hauling  logs  from  such  points  on 
the  line  as  the  lumber  company  might  desire 
to  Its  mill  at  or  near  Atbens,  on  certain  specif- 
ic conditions. 

It  was  stipulated  tbat  the  engineer  and  con- 
ductors employed  should  be  approved  by  the 
railroad  company,  and  discharged  at  Its  re- 
quest; that  tbe  locomotive  should  not  com-j 
upon  the  track  of  the  railroad  company,  ei- 
ther with  or  without  Its  train,  without  the  au- 
thority of  its  train  master;  and  that  the  en- 
gineer or  conductor  should  report  by  tele- 
phone the  movements  of  the  log  train  to  said 
official  from  the  time  of  going  on  the  line 
to  the  time  at  leaving  It  and  locking  the 
switches. 

It  was  forUier  stipulated  as  follows,  to  wit: 

"The  party  of  tbe  second  part  <the  Inmber 
company)  is  to  be  responsible  for  all  damages  that 
may  occur  in  consequence  of  its  operanng  its 
locomotive  or  train  on  the  line  of  the  party 
of  the  first  part  (the  railroad  company),  except 
as  hereinafter  provided. 

"The  party  of  the  second  part  will  be  re- 
sponsible for  all  personal  Injuries  to  Its  own 
employes,  to  the  unployte  of  the  partv  of  the 
first  part  or  to  outside  persons,  which  may  re- 
salt  from  the  operation  of  its  locomotive  or 
train,  and  which  may  become  a  liability  on  the 
party  of  the  first  part. 

"Tbe  same  conditions  aply  In  regard  to  loss 
of  stock  or  from  fire  resulting  from  the  use  of 
its  enrine,  also  for  all  damages  to  track  or  the 
rolling  stock  of  the  party  of  the  first  part  from 
any  accident,  wreck,  or  collision  on  the  track. 
Rnt,  when  the  locomotive  or  train  of  the  party 
of  tbe  second  i>art  is  out  with  the  authority  of 
the  train  master  of  the  party  of  the  first  part, 
and  any  collision  occurs,  then  the  qaestion  of 
responnbility  will  be  a  quastion  of  which  party 
is  in  fonlt." 

It  was  farther  stipulated  that  the  lumber 
company  should  make  a  satisfactory  bond 
for  the  performance  of  the  conditions  of  the 
contract  and  to  indemnify  the  railroad  com- 
pany "for  any  loss  or  damage  occurring 
through  the  nonobservance  of  it." 

It  was  further  stipulated  that  no  persons 
were  to  be  allowed  on  tbe  log  train  except 
employes  actually  on  duty,  and  tbat  the  lum- 
ber company  should  have  the  privilege  of 
transporting  feed  and  supplies  for  necessary 
teams  and  camps. 

It  was  further  stipulated  that  the  object  of 
granting  the  concession  to  run  a  locomotive 
and  train  on  the  railroad  track  was  to  enable 
the  lumber  company  to  haul  logs  from  points 
on  the  main  line,  wherever  they  might  be  pyr- 
chased,  and  that  certain  rates  according  to 
distance  should  be  paid  by  the  lumber  com- 
pany for  tbe  use  of  the  line  for  hauling  logs. 

The  contract  was  made  for  the  term  of  10 
years,  and  contains  other  stipulations  which 
need  not  be  recited.  The  railroad  company 
filed  an  exception  of  no  cause  of  action  and 
a  motion  for  a  severance,  both  of  which  were 
overruled. 

The  railroad  company  then  answered, 
pleading  the  general  Issue,  but  admitting  tbat 
plaintiff  was  Injured  while  working  as  a  con- 
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dnctor  on  a  1(«  train  belongliig  to  or  being 
run  by  the  Athens  Lumber  Company  on  the 
respondenf  8  track,  being  at  the  time  In  the 
employ  at  said  lumber  company. 

BeBpondent  specially  denied  that  It  had  any 
control  over  said  log  train  or  the  conductor 
thereof,  and  averred  that  it  was  not  responsi- 
ble, by  contract  or  otherwise,  for  the  injury 
complained  of  by  the  plaintiff. 

Respondent  pleaded  in  the  alternative  that 
plaintiff  was  an  expert  railroad  man,  both  as 
to  train  service  and  tracks,  bridges,  etc^  and. 
In  accepting  employment  under  the  lumber 
company,  assumed  all  the  risks  necessarily 
attending  that  position  of  which  be  was 
aware  or  could  have  known  by  proper  care 
and  prudence. 

Respondent  Anally  pleaded  contributory 
negligence,  without  specifying  any  particular 
fanlts  of  which  plaintiff  had  been  guilty. 

The  lumber  company  answered  and  admit- 
ted the  injury  as  alleged  In  the  petition,  but 
averred  that,  under  the  contract  referred  to 
therein,  It  was  not  responsible  to  the  knowl- 
edge of  plaintiff,  for  damages  occasioned  by 
the  defective  bridge,  and  in  the  alternative 
charged  that  the  Injury  complained  of  was 
the  result  of  plaintiffs  own  negligence.  The 
proximate  cause  of  the  accident  was  the  giv- 
ing way  of  the  railroad  bridge. 

A  number  of  witnesses  for  plaintiff  testi- 
fied that  some  of  the  timbers  -wete  rotten. 
The  same  fact  is  testified  witness  for  the 
railroad  company, 

A  civil  engineer  was  sent  by  said  company 
to  the  scene  of  tbe  accident  and  he  made  no 
examination  of  the  structure.  There  Is  no 
assignable  reason  for  the  giving  way  of 
bridge,  save  the  decay  of  tbe  timber. 

Tbe  evidence  Is  conflicting  as  to  the  speed 
of  the  train  at  tbe  time  and  as  to  tbe  w^ht 
of  the  car  loads  of  logs. 

All  the  men  on  the  train  testify  that  th^e 
was  nothing  unusual  either  In  the  speed  or 
in  the  loading. 

The  rotten  bridge  accounts  for  the  accident, 
and  the  evidence  did  not  satisfy  the  Jury 
and  does  not  satisfy  us  that  the  accident 
would  not  have  happfined  if  the  speed  has 
been  less  or  the  load  lighter.  The  objection 
that  the  conductor  was  riding  on  a  loaded  car 
and  not  on  the  locomotive  Is  without  merit 

Where  a  railroad  bridge  collapses,  the  bur- 
den of  proof  is  on  the  company  to  show  the 
highest  degree  of  practical  care  and  skill  in 
the  construction  .of  tbe  bridge  and  its  in- 
spection from  time  to  time  to  discover  de- 
fects. Jackson  v.  Railway  Co.,  114  La.  981, 
38  South.  701. 

This  burden  has  not  even  been  attempted 
to  be  discharged  In  this  case  beyond  the  vague 
testimony  of  a  foreman  of  a  section  gang 
that  he  looked  at  the  stmctare  and  it  seemed 
all  right 

The  question  In  the  cane  Is  as  to  the  legal 
liability  of  the  defendants,  or  either  of  them, 
for  the  Injuries  suffered  by  the  plaintiff. 

As  to  the  railroad  company,  tiie  platntiS 


was  neltlier  a  passenger  nor  an  employ^,  but 
was  lawfully  on  the  train  as  an  employe  of 
the  Athens  Lumber  Company,  which  had  a 
contractual  rlf^t  to  the  use  of  the  track. 

The  authorities  make  a  distinction  between 
the  case  where  a  lease  of  a  ratroad  Is  author* 
Ized  by  statute  and  the  case  where  it  Is  not 

In  tbe  former,  the  lessor  Is  not  responsible 
fbr  injuries  resulting  from  the  n^Ugent  opw- 
ation  of  the  leased  line  by  the  lessee  com- 
pany, but  where  the  injury  results  from  the 
omission  of  some  duty  which  the  lessor  owes 
to  the  public,  its  responsibility  cannot  be 
shifted  by  leasing  Its  tracks  to  another  com- 
pany. 

Where  a  lease  Is  not  antborised  by  statute, 
the  corporation  to  which  the  franchise  was 
granted  is  liable  for  all  Injuries  resulting 
from  the  negligent  operation  of  the  road  by 
its  lessee,  as  well  as  from  its  omission  of 
some  duty  owing  to  tbe  public.  See  Oanitb- 
ers  V.  Railroad  Co.,  58  Kan.  629,  64  Pac.  673, 
44  L.  R.  A.  7S7,  and  notes. 

The  same  principles  apply  to  "running 
privileges  or  arrangementa.**  IdU  notes  44  L. 
R.  A.  750-752. 

In  Muntz  v.  Railroad  Co.,  Ill  La.  423,  35 
Sonth.  624,  64  L.  R.  A.  222,  100  Am.  St  Rep. 
495,  this  court  held  that  a  railroad  corpora- 
tion Is  liable  for  Injuries  to  persons  caused 
by  tbe  wrongful  or  negligent  operation  of  the 
cars  upon  tbe  road,  whether  operated  by  It- 
self or  another  corpwation  to  whldi  It  bas 
leased  tbe  franchise. 

We  see  no  possible  escape  from  the  om- 
cluslon  that  the  defendant  railroad  company 
is  liable  to  plaintiff  for  Its  failure  to  dis- 
charge the  poblle  duty  of  maintaining  aafe 
bridges  mi  Its  line.  The  fact  that  the  plain- 
tiff was  tbe  employe  of  tbe  lessee  company 
makes  no  difference.  CarutfaerS*  Case,  vapat, 
page  763,  of  44  L.  R,  A.  note  7. 

Tbe  lumber  company,  under  Its  **niimtng 
contract"  did  not  oi^ertake  to  keep  tbe  track 
and  bridges  of  the  railroad  company  In  good 
condition,  nor  did  It  assume  Itablllty  for  dam- 
ages resulting  from  tbe  faults  of  the  rail- 
road company. 

The  lumber  company  employed  tlie  plain- 
tiff to  operate  a  train  ov^  the  railroad  track 
of  Its  grantors.  Plaintiff  knew  that  Ills  em- 
ployer had  no  control  or  supervision  over  tiie 
bridges  of  the  railroad  company,  and  tiad  no 
means  Of  knowing  their  condltlona  save 
through  tbe  observation  and  reports  of  plain* 
tiff  and  bis  fellow  employes. 

The  lumber  company  was  guilty  of  no 
negligence  or  fault  In  the  premises.  Plaintiff 
was  aware  of  tbe  situation  and  accepted  the 
employment  relying  on  tbe  railroad  company 
to  fomlBh  and  maintain  a  safe  track,  and  well 
knowing  that  It  was  not  Incumbent  on  the 
lumber  company  to  Inspect  or  repair  bridges 
or  roadbed. 

Tbe  lumber  company  did  not  undertake  to 
furnish  the  track  or  keep  it  In  safe  condition. 

We  therefore  are  of  (pinion  that  the  ver- 
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diet  and  Judgmoit  ftgalnst  the  liim1)er  com- 
pany  should  be  reversed. 

Tbe  verdict  Is  not  assailed  as  ercesslve  In 
amount 

It  Is  tbM«fore  ordered,  adjudged,  and  de- 
creed ttaat  the  Judgment  appealed  fn»n  be 
annulled,  avoided,  and  reversed,  In  so  far 
as  It  Is  against  tbe  Atbens  Lumber  Company, 
and  It  Is  further  ordered  and  decreed  that 
plalntltTs  suit  and  demand  against  said  com- 
pany be  dismissed  with  costs,  and  that  as 
"Bins  amended  tlui  Judgment  SKiealed  from 
be  affirmed;  costs  of  appeal  Incurred  by  the 
Athens  Iiumber  Company  to  be  paid  by  the 
plaintiff  and  the  remainder  by  the  def&id- 
ant  railroad  company. 


ai7  La.) 
No.  16,954. 
DfiCUIR  et  al.  v.  DfiCUIR  et  aL 

(Supreme  Court  of  Louisiana.   June  22,  1006.) 

1.  Paxtition—Salk— DEFAuz/r  ov  Adjudioa- 

TB8— PBOCEDnBS  BT  KDIX. 

The  sheriff  and  the  several  adjndicatees 
at  a  partition  sale  failing  to  consammate  the 
adjndfcations  hy  delivery  of  deed  and  payment 
of  price,  one  of  the  plaintiffs  in  the  partition  suit 
proceeded  against  them  b;  rule,  making  his  co- 
plaintiffs  parties  defendant  to  tbe  rule.  The 
adjudicatee  of  one  of  the  lots  joined  in  tbe 
prayer  of  tbe  rule ;  the  others  contested,  and  so 
did  the  coplaintiffs  in  tbe  partition  suit  made 
defendants  in  rule,  neld,  that  between  tbe  ad- 
judicatee, who  bad  joined  in  the  praver  of  the 
rule,  and  tbe  conteating  coplaintifcB,  defendants 
in  role,  an  Issae  was  Joined  on  tbe  merits  of 
tbe  mle,  and  that  the  case  could  not  be  dealt 
with  as  it  ia  stood  simply  between  this  adjudiditee 
and  the  plaintiff  in  mle. 

2.  Saicx. 

Held,  further,  that  the  proceeding  was 
nothing  more  than  a  measure  towards  the  execu- 
tion of  the  judgment  ordering  tbe  partition, 
and,  as  such,  was  a  mere  incident  to  the  suit, 
and  therefore  properly  institnted  by  rule,  in- 
stead of  by  ordinary  action. 
(Syllabus  by  the  Court) 

Appeal  from  NlQeteentb  Judicial  District 
Court  Parish  of  Iberia ;  John  Robert  Davis, 
Judge  ad  hoc. 

Action  by  Mrs.  AlldaDgcnlr,  wife  of  Carlos 
Bt:  Jullen,  and  others,  against  Mrs.  C^llmene 
Dteair  and  others.  Judgment  for  plaintiffs, 
and  defendant  Bdward  Simon  appeals.  Re- 
versed as  to  appellant,  and  Judgment  ren- 
dered. 

Edward  Simon,  ta  iva  per.  Anthony  N.  : 
AiuUer,  for  appellees. 

PR0V08TT,  J.  A  certain  Judgment  or- 
dered certain  real  estate  to  be  divided  Into 
lots  and  sold  for  effe<,-tlng  a  partition.  The 
division  was  mad^  and  the  several  lots  were 
adjuaicftted  at  the  partition  sala  The  pres- 
ent proceeding  Is  a  rule  taken  by  one  of  tiie 
plaintiffs  In  the  iwrtition  suit  on  the  sheriff 
and  tbe  several  adjudlcatees  at  tbe  partition 
sale  to  show  cause  why  the  adjudications 
should  not  be  carried  out  The  parties  who, 
In  tbe  partition  suit,  were  tbe  coplaintiffs 
of  the  plaintiff  In  the  presoit  rule,  are  made 
parties  defendant  to  the  rule.  Some  of  than 


being  mlDOTs,  It  was  asked  that  a  curator 
ad  hoc  be  appointed  to  represent  tb^  and 
this  was  done,  and  tue  curator  qualified. 
He  filed  an  answer,  In  which  be  alleged  that 
he  thought  It  womd  be  to  the  Interest  of  the 
minors  that  tbe  adjudications  be  carried 
out  He  aAed,  however,  that  a  family  meet 
ing  be  held  to  advise  on  the  subject  The 
meeting  was  held,  and  it  advised  favorably* 
and  the  proceedings  were  duly  homologated. 
Tne  other  coplaintiffs  In  the  partition  sull^ 
made  defendants  In  rule,  filed  answers  con- 
testing the  right  to  proceed  by  rule,  and  con- 
testing the  Polarity  of  the  partition  sale, 
on  the  ground  that,  whereas,  In  tbe  Judgment 
In  the  parUtlon  suit  the  land  was  ordered 
to  be  divided  Into  lots  of  40  acres,  some  of 
the  lots  et  the  partition  sale  contained  less 
than  that  number  of  acres. 

One  of  tbe  adjudicates.  Bdward  Simon, 
filed  an  answer  acquiescing  In  the  rule  and 
praying  that  It  be  made  absolute.  The  other 
adjudlcatees  contested  the  rule,  on  the  gronnd 
that  the  adjudications  were  null,  because  of 
Irregularities  in  the  partition  suit  The* 
Judge  said  that  tbe  suit  had  been  pending 
a  very  long  time,  reminding  blm  of  Jarndyce 
V.  Jarndyce;  that  the  lot  No.  1.  which  had 
been  adjudicated  to  the  defendant  Bdward 
Simon,  was  worth  a  great  deal  more  than 
the  amount  of  the  adjndlcatlwi,  and  that 
Inasmuch  as  this  fact  seemed  to  have  escaped 
the  attention  of  the  parties,  and  Inasmuch  as 
some  of  the  parties  were  minors,  whose  In- 
terest It  was  tbe  duty  of  tbe  court  to  protect 
and  Inasmucb  as  the  adjudlcatees  seemed  to 
have  abandoned  their  rights  by  not  tender- 
ing the  i^ce  and  demanding  a  deed  from  the 
sheriff,  he  would  set  aside  the  adjudications, 
and  he.  accordingly,  did  so. 

From  this  Judgmoit  tbe  defendant  Edward 
Simon  alone  has  apiiealed.  He  contends  that 
tbe  partition  proc^dlngs  were  regular,  and 
furthermore  that  inasmuch  as  the  sale  of 
each  lot  at  the  partition  sale  was  a  distinct 
and  separate  sal^  and  Inasmuch  as  be  ae- ' 
qulesced  in  the  rule  and  consented  that  It  be 
made  absolute,  there  was,  under  the  plead- 
ings, nothing  tor  the  trial  Judge  to  do,  so 
far  as  the  lot  No.  1  adjudicated  to  him  was 
concerned,  but  to  make  the  rule  absolute. 

The  latter  contention  would  have  been 
well  founded  if  ttie  plaintiff  in  rule  and  the 
defendant  Bdward  Simon  had  been  the  sole 
parties  in  Interest  so  as  to  be  In  a  position 
to  settle  tbe  matter  among  themselves  by 
agreement  But  the  other  plaintiffs  In  the 
partition  suit  had  a  right  to  be  heard  in 
the  matter,  and,  when  they  came  in  by  their 
answer  to  the  rule  and  attacked  the  adjudica- 
tion and  asked  that  It  be  set  aside,  they  in 
reality  Joined  issue  with  the  defendant  Ed- 
ward Simon.  The  case  therefore  must  be 
dealt  with  from  tnat  standpoint 

Hie  first  question  to  be  considered  Is 
whether,  under  the  ctrcumstences,  it  was 
allowable  to  proceed  by  rule.  We  think  it 
was.  The  situation  was  that  a  Judicial  sale 
had  been  made;  that»  for  Mipe  reason  or 
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other,  tbe  sheriff  and  the  edjndicatees  were 
neglecUng  to  consummate  the  transaction; 
and  that  BcanB  st^  had  to  be  taken  for 
bringing  matters  to  an  lssn&  This  Iwlng 
the  Bltnatlon,  any  step  that  might  be  taken 
would  be  a  mere  Incident  to  the  snit,  a  mere 
proceeding  In  aid  of  the  execution  of  the 
Judgment,  and  snch,  therefore,  as  came  with- 
in the  proper  function  of  a  ral&  Blafr  t. 
Taylor,  25  La.  Ann.  144. 

The  next  matter  to  be  considered  Is  the 
objection  that  some  of  the  lots  Into  which 
the  land  was  divided  contained  less  than 
40  acres.  Vov  answering  thla  objection,  it 
Bufflcefl  to  state  the  facts.  They  are ;  That 
the  partition  Jndgment  ordered  the  land  to 
be  "divided  into  fifty  arpent  lots  or  less  if 
deemed  proper  by  Intoested  parties";  that 
the  attorneys  of  plaintiffs  and  defendants  In 
the  parUtion  suit  agreed  that  the  lots  should 
be  of  less  than  60  arpents;  that  the  dividing 
of  the  proper^  was  left  to  an  engineer,  who 
made  four  lots,  of  which  three  were  of  40 
arpents  and  one  of  3896  arpents;  and  that 
the  sale  was  mi^  acoMYllngly,  no  one  oIh 
Jectlng. 

In  this  court  no  qipearance  has  been  made 
by  any  one  save  the  appellant.  Bdward  81* 
mon.  However  comm^dable  may  have  beoi 
the  motives  of  tbe  learned  Judgo  a  quo  In 
seeking  to  protect  tbe  Interest  of  the  minors, 
which  appeared  to  him  to  be  about  to  be 
sacrificed,  we  are  of  opinion  that  the  Judg- 
ment must  be  set  aside  and  the  rule  made  ab- 
solute, in  so  fiar  as  lot  No.  1  of  the  partition 
sale  In  question  and  the  appellant,  Edward 
Simon,  Is  concerned. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that.  In  so  fiur  as  concerna  the  appel- 
lant, Bdward  Simon,  the  Jndgmoit  appealed 
from  be  set  aside,  and  that  there  now  be  Judg- 
ment makli^  absolute  the  rule  herein,  In  so 
far  as  the  said  Edward  Simon  and  the  lot  No. 
1  of  the  partition  sale  In  question  Is  concern- 
ed, and.  accordingly,  that  tbe  said  Edward 
Simon  is  hereby  ordered  to  comply  with  his 
bid  at  said  sale  by  the  payment  to  the  sheriff 
of  the  sum  of  $2TC,  upon  the  delivery,  or 
tender,  to  him  by  the  shertff  of  a  deed  In 
due  form  to  the  said  lot  Na  1>  and  tbe 
sheriff  of  the  parish  of  Iberia  Is  ordered 
to  make  and  tender  to  the  said  Bdward  Sim- 
on the  said  deed,  the  costs  of  this  suit  to 
be  charged  as  part  of  tlie  costs  of  the  said 
partition  suit 

BRBAUZ,  G.  J.,  takes  no  part 
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No.  16,110.   

SAMUEL  ISRABLITB  BAPTIST  CHURCH 
V.  THOMAS. 

(Supreme  Court  of  Loulilana.    June  4,  1906. 
Rehearing  Denied  June  18.  1008.) 

1.  CouBTs— Appellate  Coubts— Jueisdictioii 
— Amodnt  in  Conteovebst. 

A  claim  for  damages  manifestly  and  pre- 
posterously inflated  will  not  confer  Jurisdiction 
on  this  court. 


2.  Sahk— DiBinSBAL. 

Act  No.  56.  p.  135,  of  1904,  provides  that, 
in  cases  appealnd  to  the  wrong  coorts,  the  judges 
"shall  have  .the  right"  to  transfer  the  appeals 
to  the  proper  tribunals,  instead  of  dismissing 
them.  If  the  lawmakers  had  intended  that  tbe 
transfers.  In  such  cas^  should  be  obligatory, 
they  would,  no  doubt,  have  so  expressed  them- 
selves. As  the  law  reads,  it  lies  within  the 
sound  discretion  of  the  court  to  which  the  ap- 
peal is  taken  to  transfer,  or  dismiss,  it.  In  the 
instant  esse,  the  latter  Is  found  to  be  the  proper 
course  to  pursue. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Gonrt;  Parish 
ot  Orleans;  George  Heniy  1%terd,  Judg& 

Action  by  Samuel  Israelite  Baptist  Church 
against  Jordan  Thomas.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Dismissed. 

Simeon  Belden  and  Albert  Voorhiee,  for 
appellant.  Woodvllle  &  Woodvlll^  for  apj^ 
tee. 

Statement 

MONROE.  J.  Plaintiff  alleges  that  It  Is 
the  owner  of  certain  real  estate,  valued  at 
$1,000,  which  it  has  been  using  for  church 
purposes;  but  that  defendant,  aided  by  other 
persona,  recently  took  forcible  possession  of 
the  same  and  now  refuses  to  allow  tbe  m^- 
bers  and  officers  of  the  plaintiff  congr^atlon 
to  enter  and  worship  and  conduct  the  tempor- 
al affairs  of  the  corporation  therein,  with 
the  result  that  they  are  scattered  and  are 
without  a  place  of  worship,  and  have  been 
thereby  injured,  Irr^arably,  to  an  amount 
now  exceeding  ¥6,000;  and  It  prays  that 
defendant  be  enjoined  from  "In  any  manner 
interfering  with  the  congregation  of  said 
church  and  Its  board  of  trustees  (appearing 
in  this  suit)  In  tbe  possession  and  adminis- 
tration of  the  affairs  of  said  Samuel  laraellte 
Baptist  Church,  and  that  there  be  Judgment 
perpetuating  the  Injunction,  with  $5,000  dam- 
ages caused  by  trespass,  and  for  general  r^ 
lief."  etc. 

A  preliminary  injunction  was  accordingly 
Issued,  which  defendant  moved  to  dlasolve. 
on  tiie  grounds:  <1)  That  the  bond  was  not 
good;  and  (2)  that  defendant  had  been  In 
possession  for  many  years  and  could  not  be 
ousted  by  a  preliminary  injunction.  After 
hearing,  this  motion  was  made  the  Judgment 
of  the  court  (the  injunction  being  dissolved 
with  damages),  and  plaintiff  prosecutes  this 
appeal  therefrom,  which  defendant  moves 
to  dismiss,  on  the  ground  that  the  amount 
Involved  does  not  exceed  (2,000.  Since  the 
submission  of  the  case,  the  appellant  has 
filed  a  pleading,  suggesting  that.  In  the  event 
the  court  should  hold  that  it  Is  without  Juris- 
diction, the  case  be  transferred  to  the  Court 
of  Api>eal,  under  the  authority  of  Act  No. 
56,  p.  135,  of  1904,  and  to  this  tbe  appellee 
has  filed  something  in  the  nature  of  an  op- 
position. 

Opinion. 

We  find  nothing  here  in  controversy  sav* 
the  right  to  the  possession,  pending  the  ap* 
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peal,  of  real  estate  alleged  to  be  worth  $1,000, 
plus  a  claim  for  damages,  which,  without 
expreBslng  any  opinion  tu  other  respects,  we 
may  say  1b  manifestly  and  preposterously 
Inflated,  and  is  Insnffldent  to  confer  juris- 
diction on  ibis  court  The  act  of  1901  (Xo. 
56,  p.  135)  provides  that  the  Judges  of  said 
courts  "suall  have  the  right,"  in  cases  where 
the  appellants  shall  have  appealed  to  the 
wrong  court,  to  transfer  said  cause  to  the 
proper  court,  instead  of  dismissing  the  ap- 
peal. If  it  bad  been  the  intention  of  the  law- 
makers that  the  transfer  thus  provided  for 
Bhonld  be  obligatory,  no  doubt,  they  would 
have  so  expressed  themselves.  As  the  law 
reads,  It  is  left  to  the  sound  discretion  of  the 
court  to  transfer  or  to  dismiss.  In  the  in- 
stant case,  we  think  the  latter  la  the  proper 
coarse  to  be  pursued. 

The  appeal  herein  Is.  accordingly,  dis- 
missed at  the  cost  of  the  appellant. 


(117  Ltt.> 

No.  1S,909. 

STANLBY  V.  SCHUMPERT  et  al. 

(Snpreme  Court  of  Lotislana.    May  21,  1900. 
Rehearing  Denied  June  18,  1906.) 

1.  pHTSrCIANS  AND  SUBQEONS— NEGLrGENCB- 
SviDEnCE. 

Two  of  the  defeadants  were  not  the  owners 
of,  nor  connected  with  the  manasement  of  the 
sanitariam  at  the  date  of  the  accident  of  which 
plaintiff  complains. 

Suit  against  them  did  not  lie.  They  are 
not  liable. 

2.  Same. 

The  attendant  of  the  sanitarium  was  not 
Bufficientl;  careful,  and  did  not  follow  the  pre- 
scription. The  injary,  if  any,  was  very  slight 
There  was  pain  caused  to  the  patient.  Nominal 
damages  allowed. 

An  attendant  in  a  sanitarium  should  be  care- 
ful, and  It  ts  the  dnty  of  those  in  cliarge  to 
compel  the  nurse  to  be  careful,  and  not  neglect 
the  patient  who  Is  under  the  care  of  the  sani- 
tarium, and  to  whom  ft  must  see,  to  some  extent 
at  least,  that  medicines  are  properly  adminis- 
tered. 

{Sylbdiua  by  the  Court.) 

Appeal  Crom  First  Judicial  District  Cour^ 
Pariah  of  Caddo;  Thomas  Fletdier  Bell, 
Judge. 

Action  tqr  Mack  3.  Stanley  against  T.  B, 
Scbunqwrt  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Amended  and 
affirmed. 

Po^,  Thigpen  &  Foster,  for  appellant 
Alexander  &  Wilkinson,  for  appellee  Dr.  T. 
E.  Schumpert  Thomas  &  Herold,  for  ap- 
pellees Doctors  Abrahamson  and  Wlllla. 

BREAUX,  C.  J.  The  action  is  one  sound- 
ing In  damages,  which  plaintiff  in  his  peti- 
tion fixes  at  $5,000. 

In  May,  1904,  plaintiff  called  on  Dr. 
Dowling,  an  oculist  In  the  city  of  Shreveport, 
to  have  his  eyes  treated.  The  physician  sug- 
gested that  during  the  treatment  he  should 
stay  at  the  Shreveport  Sanitarium.  His 
pbyaldan  prescribed  a  mild  aolutlon  to  be 


applied  under  the  direction  of  a  trained 
nurse.  On  one  of  the  early  days  in  Jtme  of 
that  year  one  of  the  nurses  of  the  institution, 
owii^  to  her  carelessness,  applied  alcohol 
instead  of  the  mild  solution  prescribed  by  the 
phyBlclan. 

He  avers  that  he  suffered  on  that  account 
excruciating  pain,  lost  his  eyealgtat,  and  that 
now  he  is  entirely  blind. 

Defendants  severed  in  their  defense.  Dr. 
Willis,  one  of  the  defendants,  in  an  exception, 
averred  that  at  the  time  of  the  accident  he 
was  no  longer  In  the  Shreveport  Sanitarium. 
Dr.  Schumpert  also  denied  all  connection  with 
the  instituti<»i.  Dr.  Abramson,  the  other  de- 
fendant, sets  up  as  his  defense  that  plaintiff 
had  been  under  the  treatment  of  Dr.  DowUng, 
and  that  he  was  admitted  In  the  institution 
as  bis  patient,  and  in  consequence  plaintiff's 
contract  with  the  institution  was  exclusively 
for  board  and  lodging,  and  for  the  services  of 
a  nurse  to  wait  on  htm  under  the  directitm 
or  supervision  of  bis  physician;  that  he  had 
naught  to  do  with  the  case;  that  he  was  ex- 
clusively under  the  treatment  of  his  physician. 

The  foregoing  is  an  abbreviated  statemmt 
of  the  pleas  and  counter  pleas  of  plaintiff  and 
defendants. 

The  case  was  tried  before  a  Jury  and 
decided  for  defendants.  From  the  verdict 
and  Judgment  plaintiff  appeals. 

The  plaintiff  Is  a  farmer  who  resides  in  one 
of  the  parishes  adjacent  to  Caddo.  He  re- 
paired to  Shreveport  to  have  his  eye  treated 
by  Dr.  Dowling.  Many  years  ago  he  accident- 
ally hit  bis  right  eye,  from  the  effects  of 
which  It  was  at  first  diseased  and  aftorward 
lost  Its  sight  entirely.  In  the  year  1900  It 
was  completely  blind.  He  was  advised  by  his 
physician  before  named  to  have  his  eye  re- 
moved, for  it  would  only  be  a  question  of  time 
when  it  would  cause  the  Iobb  ot  the  other  eye, 
through  sympathetic  infection.  The  eye  was 
not  removed.  Some  time  thereafter  plaintiff 
again  called  on  bis  physician,  who  found  him 
suffering  with  ulcer  on  the  cornea  of  the  left 
eye.  It  was  painful  to  him.  He  was  exceed- 
ingly sensitive  to  the  light  He  dreaded  it. 
He  could  see  only  a  short  distance,  a  few  feet 
It  was  at  this  time  that  tbe  physician  advised 
him  to  go  to  the  sanitarium,  where  he  would 
be  better  able  to  take  care  of  his  remaining 
^e,  and  wliere  be  might  have  It  looked  after 
regularly  by  nurses  who  would  apply  tbe 
remedies  prescribed.  He  prescribed  for  him 
and  gave  tbe  nurses  directions  as  to  what 
medicines  to  use;  how,  and  the  time  to  use 
them. 

No  other  physician  treated  bim.  The  nurse, 
under  the  physician's  prescription,  only  had 
to  drop  some  solution  prepared  for  the  pur- 
pose into  the  plaintiff's  eye  with  an  ordinary 
meuiclne  dropper. 

One  of  the  nurses  who  happened  to  be 
In  charge  of  plaintiff's  ward  undertook  to 
administer  tbe  solution.  She  did  not  admin- 
ister tbe  mild  solution  prescribed.  Instead, 
through  n^ltgence.  she  put  tbe  dropper  Into 
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"He  euCTersd  from  ulcer- 
ation ot  the  cornea.  The 
eye  that  be  bad  lost  and 
the  rem&lnluK  eye  were 
Rreatly  Inflamed.  HIa  pain 
w&a  excruciating.  He 
could  dlatlnguUh  the  fln- 
gera  of  the  hand  placed 
before  blm  at  about  two 
feet.     Ulcer    wu  the 


alcohol  and  dropped  alodul  freely  Into  plain- 
tiff's eye. 

The  testimony  shows  that  all  the  bottles 
were  properly  labeled.  Ttae  alcohol  caused 
Intense  pain,  but  did  not  destroy  the  Blgbt 

When  plaintiff  testified  It  appearfi  that  he 
bad  no  nlc«  on  the  left  eye.  The  physician 
also  testifled  that  be  bad  no  nicer  on  the 
cornea,  and  that  he  oould  see  somewhat 
better  than  be  could  when  he  called  on  blm 
find  consolted  blm  before  the  accident 

Condition  of  plaintiff's  Condition  of  plalntllTs 
eyes  In  1904,  before  the  eyea  at  the  d«t«  of  ttae 
accld«nt:  trial: 

"The  ulcer  on  the  cor- 
nea of  hla  eye  iraa  cured. 
HIa  eyea  were  not  Intlam- 
ed,  nor  were  they  painful 
to  blm.  He  could  aee  and 
dlitlDgulab  the  flngera  of 
bla  phyalclan'8  hand  at 
a  dUtance  of  about  nln« 
feet.  There  were  epota 
on  hla  eyea,  cauaed  by 
acan,  which  very  moch 
Impeded  bla  vfalcm." 

The  defense  sets  up  that  it  was  not  possible 
to  Inject  Into  the  eye  as  much  alcohol  aa 
plaintiff  contends;  tbat  the  stmctare  Is  such 
tliat  alcohol  <x  any  other  liquid  Is  admitted  In 
small  quantity  only.  The  testlmmy  of 
witnesses  described  the  cornea  of  the  eye 
with  some  particularity.  Its  mechanism  and 
composition,  we  will  state,  IB  In  thickness,  aa 
thegr  testified,  about  the  thirty-second  part  of 
ui  inch,  and  bas  five  layers. 

Before  closing  the  statement  of  facts,  It 
Is  proper  we  should  state  that  the  testimony 
shows  that  an  ulcer  on  the  cornea  Is  a 
diseased  condition  of  the  tissues  and  brings 
on  si^tpnratlon,  for  which  alcohol  Is  some- 
times prescribed  aa  a  remedy. 

At  the  time  that  plaintiff's  eye  was  ex- 
amined by  the  physician,  a  few  days  before 
the  accident,  the  irla  of  the  eye  bad  become 
InTOlved. 

The  testimony  shows  that  alcohol  is  an  anti- 
septic. It  is  !n  evidence  tbat  the  proper  ap- 
plication of  alcohol  consists  In  dipping  the 
cotton  on  the  applicator  Into  the  alcohol, 
shake  It  so  that  there  will  be  no  loose  alcohol 
to  fall  on  Hut  tisanes,  which  should  not  he 
touched.  It  Is  also  In  eridence  that  the  ap- 
pllcatl<m  Is  not  sctentiflc  which  consists  In 
ponring  or  Injecting  It  Into  an  eye  with  a 
medicine  dropper. 

We  leave  the  statement  of  tacts  convinced 
-  that  the  nurse  was  not  very  careful,  and  that 
It  was  negligent  on  her  part  to  apply,  as  she 
did,  the  alcohol.  Instead  of  the  solution  which 
was  Intended  to  ease  and  soothe  the  diseased 
eye. 

In  deciding,  we  take  up  the  d^and  of 
plaintiff  directed  against  Dr.  Willis.  The 
testimony  shows  that  he  Is  not  liable.  He 
was  not  at  the  time  owner  or  lessee  of  the 
sanitarium.  He  never  had  charge  of  plaiur 
tilTs  case.  This  ends  the  suit  as  to  him. 

We  take  up,  in  the  next  place,  the  case 
against  Dr.  Scbumpert  We  have  seen  that 


bis  defense  was  that  be  bad  leased  the  san- 
itarium to  Dr.  Abramsffli,  the  other  dtfend> 
ant,  who  as  lessee  was  alone  responsible  far 
the  management.  The  nurse  had  been  em- 
ployed while  Dr.  Sctaumpert  was  In  chai^ 
of  the  sanitarium,  and  the  plaintiff  bad  been 
received  at  the  Institution  while  he  was  the 
owner  and  In  charge ;  but  a  few  days  there- 
after, befture  the  accident,  be  leased  to  Dr. 
Abramson. 

The  lease  went  into  effect  on  the  1st  of 
Jun&  It  was  after  that  time  tbat  the  nurse 
committed  the  mistake. 

Plaintiff  had  no  reason  to  be  interested  In 
the  change  from  Dr.  Scbumpert  to  Dr.  Abram- 
son, lesse&  No  personal  consld^tion  &k- 
tered  Into  the  case.  Plaintiff  had  bem  ad- 
mitted to  the  sanitarium  to  be  treated  by  hie 
own  pbysician,  and  wbethw  it  was  in  charge 
of  Dr.  Schnmpert  or  Dr.  Abraouon  was  not 
a  matter  In  which  plaintiff  was  coacemed. 

There  la  a  very  similar  case,  vis.:  Prop- 
erty bad  passed  from  one  to  another  without 
recording  evidence  of  the  fact  The  court 
held  that  the  new  owner  was  liable  for  the 
tort 

Plaintiff  was  not  in  any  way  concerned  as 
to  the  party  against  whom  to  bring  bis 
action.  Goodwin  v.  Bodcaw  Lumber  Com- 
pany, 109       1050,  34  South.  74. 

Moreover,  plaintiff's  contract  with  the  san- 
itarium was  not  for  any  limited  time.  He 
was  a  day  patient  of  the  institution,  and  re- 
mained there  from  day  to  day. 

We  do  not  think  that  plaintiff  has  a  cause 
of  action  against  Dr.  Scbumpert 

Defendant's  next  contention  is  that,  even 
if  Injury  had  been  Inflicted  by  the  nurse,  yet 
under  the  evidence  defendant  Is  not  liable. 

In  support  of  tbls  position,  defendants  av» 
that  they  are  not  liable  for  the  fault  of  the 
nurse,  they  were  not  present  and  knew 
nothing  of  her  mistake.  In  support  of  that 
position  defendants  invoke  article  2320  of 
ttae  Code,  which  reads  as  follows: 

"Masters  and  employers  are  answerable  for 
the  damage  occasioned  by  their  servants  and 
overseers,  in  the  exercise  of  the  functions  in 
which  they  are  employed.** 

In  the  above  cases  responsibility  only  at- 
taches when  the  masters  or  employers  ml^t 
have  prevented  flie  act  wblcb  caused  the 
damage  and  not  have  done  it 

The  court  has  been  called  upon  a  numbor 
of  times  to  Interpret  tbat  article,  and  bas 
nevw  taken  the  restricted  view  that  a  de- 
fendant Is  liable  only  when  present  and  when 
he  could  have  prevented  the  act 

We  are  not  Inclined  to  take  an  extreme 
view  upon  the  subject  We  must  say,  bow* 
ever,  that  cases  may  arise  of  the  master's  li- 
ability, although  not  actually  present 

It  is  a  presnmptltm  tbat  the  employer  ex- 
orcises some  Influence  over  his  employe's 
and  tbat  under  tbat  influence  employ&i  will 
not  be  prone  to  n^lgeotiy  Injure  others. 
Tbat  they,  nurses,  for  instance,  WIU  show 
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proper  care  of  tbose  placed  In  their  charge, 
bec^OBe  of  the  duty  to  the  employer,  the  per- 
formance of  which  it  devolves  upon  the  em- 
ployer to  require. 

We  can  only  cite  here  the  dlfrerent  deci- 
rt<Hi8  upon  the  sribject,  which  are  a  complete 
answer  to  the  contention  of  defendant: 
Hart  T.  Railroad  Co.,  1  Rob.  178;  Nelson  T. 
Railroad  Co.,  49  La.  Ann.  491,  21  Sooth.  636; 
Anderson  t.  Blder,  106  La.  676,  30  Sonth. 
120;  Evans  t.  Lumber  Co.,  Ill  La.  642,  36 
South.  736. 

Defendant's  next  ground  is  that  plaintiff 
was  not  Injured  by  dn^plng  alcohol  in  his 
eye. 

A  careful  consideratlOD  of  the  testimony 
haa  not  enabled  us  to  find  that  plaintiff  had 
be^  permanently  Injured.  Not  one  of  the 
number  of  physicians  who  testified,  either 
for  plalntiCT  or  for  defendant,  said  that  there 
was  probability  that  the  alcohol  had  destroy- 
ed or  Injured  plaintiff's  eyesight  ^Plaintiffs 
eyesight  Is  no  weaker  now  than  it  was  before 
the  accident.  He  does  not  suffer  with  an 
ulcer.  There  are  opaque  spots  on  the  cornea, 
but  the  testimony  does  not  show  that  they 
were  caused  by  the  alcohol.  Tm^  he  Is  near- 
ly blind.  But  hip  eyesight  has  always  been 
weak.  While  specialists  as  witnesses  did 
not  approve  of  the  manner  the  alcohol  was 
administered  to  the  eye,  they  said  that  the 
proper  application  of  alcohol  to  the  eye  baa 
no  effect  of  an  Injurious  character.  Alcohol 
does  not  destroy  when  applied  to  an  eye, 
even  if  it  be  sore. 

We  do  not  find  that  there  was  injury. 

This  brings  us  to  the  question  of  plalntifTs 
suffer  lug. 

The  plaintiff  did  not  suffer  as  much  as 
one  of  the  witnesses  would  have  it,  although 
be  must  have  suffered  pain  for  a  moment 

A  nurse  should  ex^t  her  best  endeavors 
to  avoid  mistakes  of  any  kind,  as  they  are 
sometimes  attended  In  the  sick  room  with 
the  saddest  consequences. 

The  only  remaining  question  for  decision 
Is  whether  tiie  sanitarium  is  liable  for  the 
pain  caused  by  the  mistake  of  the  nurse,  for 
unquestionably,  as  before  stated,  there  was 
pain. 

The  proprietor  of  a  drug  store  has  been 
lield  liable  for  the  mistake  of  his  clerk.  The 
general  responsibility  of  a  druggist  and  of  his 
clerk  is  greater  than  are  the  duties  of  the 
nurse.  Nonetheless,  the  functions  of  the 
nurse  are  sufficiently  Important  to  render 
ber  and  her  employers  liable  In  damages  for 
inflicting  pain  n^HgenUy.  This  nurse  was 
employed  by  the  sanitarium  and  had  charge 
of  plalntlfTs  case  In  accordance  with  his  con- 
tract of  employment.  She  was  acting  for 
the  sanitarium  under  the  direction  of  plaln- 
tUTs  physician.  Her  duty  was  to  carry  out 
the  orders  of  this  physician,  and  it  was  the 
duty  of  the  sanitarium  to  see  that  she  car- 
ried out  ttw  (odaxt  derolTlnc  upon  ber  as  a 

UUTM. 


The  physician  could  have  bad  another 
nurse  called  in  her  place,  but  he  had  no  right 
to  discharge  her.  The  management  of  the 
sanitarium  had  ,the  right  of  control  and  of 
discharge. 

We  think  that  the  plaintiff  should  recover 
something  for  the  Intense  suffering,  though 
momentary,  whldi  the  negligent  mistake  oc- 
casioned. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  Judgment  are 
amended  by  condemning  the  defendant  Dr. 
Lewis  Abramson  to  pay  $26,  and  as  amended 
the  Judgment  appealed  from  is  affirmed,  at 
defendant's  and  appellee's  (Abramson's)  costs 
In  both  courts,  except  as  relates  to  suit  and 
appeal  of  Drs.  Schumpert  and  Miller;  costs 
as  to  these  to  be  paid  by  appellanL 


017  lA.) 
No.  16,951. 
BURBANK  T.  Succession  of  BARTON. 
(Supreme  Court  of  Lonlalamu   June  18,  1906.) 

Appeai/— Review— Presuuptions. 

The  presumption  is  in  favor  of  the  correct- 
ness of  the  Judnnent  appealed  from,  and  where 
the  transcript  fails  to  show  the  contrary  such 
Judgment  will  be  afflrmed. 

[Bd.  Note.^For  cases  in  point,  see  voL  S, 
Cent  IMg.  Appeal  and  Error,  H  3667-8672.] 

(Syllabus  by  the  Court) 

Appeal  from  Twoity-Seventh  Judicial  Dis- 
trict Court;  Parish  of  St  James ;  Paul  Lfidie, 

Judge. 

Action  by  EL  W.  Burbank  against  the  suc- 
cession of  EL  D.  Barton.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

J.  Zach  Spearing,  for  aiq;iellanL  Pugh  it 
Hlmel,  Cor  appellee. 

Statement 

MONBOB,J.  The  transcript  shows  that,  on 
October  24, 1904,  plaintiff  ruled  defendant  to 
show  cause  why  a  release  bond  executed  by  him 
Bbonld  not  be  decreed  Insufficient  and  the 
property  affected  by  It  returned  to  the  sheriff; 
that  by  Judgment  signed  November  21,  1904, 
the  rule  was  discharged;  that  on  December  1, 
1905,  there  was  a  trial,  the  whole  story  of 
which  is  told  In  the  following  minute  entry, 
to  wit: 

"Offered  In  evidence  by  counsel  for  defend- 
ant in  rule: 

"(1)  The  original  rale  of  October  24,  1904. 
The  judgment  of  his  honor,  the  Judge,  of  No- 
vember 21,  1904. 

"Plaintiff  in  rule  offers  the  following: 

"(1)  Act  No.  71,  p.  185,  of  the  1904  session 
of  the  Legislature  of  the  state  of  Louisiana. 

"(2)  The  certificate  from  the  Secretary  of 
State  of  July  5,  1906,  to  the  effect  that  'the 
Title  Guaranty  Company  of  Scrant<m.  Pa.,  hav- 
ing failed  to  make  the  deposit  of  $60,000,  re- 
quired by  the  laws  of  this  state  as  a  condition 
precedent  to  transacting  buelness  in  the  state, 
is  no  longer  authorized  to  do  business  In  Louis- 
iana.' To  this  offering,  counsel  Jot  defendant 
objects  on  the  ground  that  under  the  pleadings, 
said  evidence  Is  inadmissible,  no  ulegatioos 


Digitized  by 


Google 


668 


41  SOUTHBBN  BBPORTBIL 


(La. 


bavinx  been  made  therein  to  sustain  or  to  allow 
the  admission  of  said  evidence ;  that  the  judg- 
ment on  the  rale  already  offered  in  eviaence 
is  res  judicata,  and  cannot  be  attacked  collater- 
ally, and,  e8[>ecially,  aa  no  auctions  are  made 
in  this  rule  as  to  any  change  in  the  status 
of  the  abore  company  since  the  trial  of  the 
first  rale.  By  the  Court:  The  objection  is 
overraled,  as  going  to  the  effect  and  not  ad- 
missibility. Bridence  closed  in  <oen  court  Uiis 
Ist  day  of  December.  1906." 

The  court  then  lendetad  and  signed  a  judg- 
ment diunlsehig  the  rule,  and  the  plalntlfl 
has  appealed. 

Opinion. 

There  Is,  In  the  transcript,  so  far  as  we 
are  able  to  discover,  but  one  pleading  In  the 
form  of  a  rule,  and  tliat  purports  to  have  been 
filed  on  October  Zi,  1901,  though  It  concludes 
as  follows : 

'•It  is  ordered  that  Walter  I.  Barton,  admin- 
istrator, do  show  cause  on  the  21st  day  of 
July,  1905,  •  •  •  why  the  orders  granted 
by  this  honorable  court  on  Aogoit  11^  100^ 
in  the  above  entitled  and  numbered  cause,  and 
hereinafter  referred  to,  should  not  be  vacated, 
annulled  and  set  asidt^  and  why  the  release  of 
said  property  from  seisure  and  deliveir  of  the 
same,  by  the  sheriff,  to  the  said  waiter  I. 
Barton,  administrator,  should  not  be  annnlled 
and  set  aside  and  the  property  again  taken 
possession  of  by  the  said  sheriff  under  the  writ 
fsBued  in  this  suit. 

"At  Chambers,  Parish  of  Ascension,  July  7, 
1905. 

"[Signed]  Paul  Ltiche,  Judge." 

Save  by  the  allegations  of  this  Instrument, 
we  have  no  information  concerning  the  "or- 
ders granted  •  •  *  on  August  17,  1904," 
and  there  is  no  evidence  lu  the  record  that 
the  corporation  mentioned  In  the  certificate 
of  the  Secretary  of  State  has  signed  any  bond 
or  Is  In  any  manner  concerned  In  these  pro- 
ceedings. 

Under  these  circumstances,  we  are  unable  to 
say  that  the  Judgment  appealed  from  is  er- 
roneous, and  the  presumption  la  to  the  con- 
trary. 

Judgment  affirmed. 


ai7  LaO 

No.  16.031. 

DBISGOLL  V.  PIBBGB. 

(Buprone  Court  of  Louldana.   Jane  18,  1906.) 

Pabtxes— Nbcessabt  Pabties. 

It  being  conceded  that  the  minor  is  the 
party  in  interest,  from  whose  estate  the  judg- 
ment appealed  from  is  to  be  satisfied,  it  is  evi- 
dent that  he  should  have  been  made  a  party  to 
the  proceeding  in  which  that  judgment  was  ot>- 
tained. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent  Dig.  Parties.  §fi  28-80.  41.] 

(Syllahns  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Walter  Byers  Sommervllle. 
Judge. 

Action  by  Margaret  Drlscoll,  wife  of  John 
B.  Pierce,  against  John  H.  Pierce.  Judgment 
for  pialnttff.  Rule  against  executor  and  Mrs. 
Fierce  IndiTidually  to  have  fees  of  curator 


and  tutor  ad  hoc  taxed  as  costs.  From  an 
order  making  the  rule  absolute,  Mrs.  Pierce 
IndlTtdually,  and  as  guardian  ot  the  minor, 
appeals,  Berersed. 
Bee  88  South.  919. 

Dart  &  Keman,  for  appellant  Dlnkel- 
fllplel.  Hart  &  Davey,  for  appellee. 

Statement 

MONROE,  J.  Whilst  Mr.  and  Mrs.  Pierce, 
named  In  the  caption,  were  living  in  New 
Orleans,  the  former  obtained  a  Judgment  of 
separation  of  property,  after  which  the  couple 
moved  to  Wisconsin,  where  the  husband  died, 
leaving  a  minor  son.  Issue  of  the  marriage, 
and  a  considerable  estate,  and  thereafter 
the  widow  brought  salt  against  tiie  minor 
and  the  executors  of  her  deceased  husband 
to  annul  the  Judgment  so  obtained  and  accord 
her  the  status  of  a  widow  In  community.  In. 
that  suit  the  minor  was  represented  by  a 
curator  and  tntw  ad  hoc,  who,  after  Judgment 
(which  was  for  plaintiff),  proceeded  by  rule 
against  the  executor  and  against  Mrs.  Pierce, 
Individually,  to  have  his  fee  taxed  as  costs, 
and,  the  rule  having  be&i  made  absolute,  and 
the  fee  fixed  at  $1,000  and  taxed  as  costs, 
Mrs.  Pierce,  individually,  snd  as  guardian  of 
the  minor,  has  appealed,  and  urges  In  this 
court:  (1)  Insufficiency  of  evidence  to  sus- 
tain the  Judgment;  and  (2)  failure  to  make 
the  minor  a  party  to  the  proceedings.  Coun- 
sel for  appellee  say.  In  their  brief: 

"This  judgment  If  it  is  to  be  paid,  will  be 
paid  by  the  executor,  out  of  the  interest  of 
the  minor,  not  out  of  the  Interest  of  Mrs. 
Margaret  Drlscoll  Pierce." 

Opinion. 

It  being  conceded  that  the  minor  to  Hm  par- 
ty in  Interest  from  whose  estate  the  Judg- 
ment appealed  trom  Is  to  be  satisfled.  It  la 
evident  that  he  should  have  been  made  a 
party  to  the  proceeding  In  which  that  judg- 
ment was  obtahied. 

It  Is  accordingly  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  be 
annnlled,  avcdded,  and  reversed,  and  that 
this  cause  be  remanded  in  order  that  the 
minor  John  Brie  Pierce  be  made  a  party  to 
the  proceedings. 


ai7  lA.) 

No.  16,153. 

LAFOREST   v.  TOWN  OP  THIBODAUX 
et  al. 

(Supreme  Court  of  Louisiana.   Jane  18.  1906.) 

BBIDGES— USI    OF  T0LL8— AOnOH    BT  TAX- 
PAYER. 

The  mere  interest  of  a  plaintiff  as  a  citi- 
Ken  and  resident  of  a  town  and  parish  is  insuf- 
ficient in  law  to  maintain  an  action  to  compel 
the  authorities  to  invest  the  surplus  revenues 
arising  from  the  operation  of  a  toll  bridge  and 
use  the  interest  accruing  tberefnun  for  thi? 
maintainance  and  operation  of  the  structure 
as  a  free  bridge ;  It  not  being  even  alleged  that 
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plaintiff  had  ever  used  the  bridge  or  expected 
to  oae  it,  or  had  been  or  would  be  Injured  let 

the  collection  of  tolls. 
(Syllabufl  by  the  Court) 

Appeal  from  Twentieth  Judicial  Dlfitrlct 
Court,  Farish  of  Lafcnurche;  Louis  P.  Gail- 
lonet,  Jndg& 

Action  by  Jules  Laforest  against  the  town 
<tf  Thlbodaux  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirm- 
ed. 

Laforest,  In  pro.  per.   Howell  &  Martin, 

for  appellees. 

LAND,  J.  In  the  recent  two  cases  of 
Blanchard  t.  Abraham,  115  La.  989,  40  South. 
879,  and  Police  Jury  of  Lafourche  v.  Robl- 
diaxix  et  al.,  lid  La.  — ,  40  South.  705,  we 
maintained  the  right  of  the  police  Jury  of 
Lafourche  parish  and  the  municipal  authori- 
ties of  the  town  of  Thlbodaux,  under  special 
statutes,  to  maintain  and  operate  a  toll  draw- 
bridge over  the  Bayou  Lafourche,  partly 
within  the  limits  of  the  said  town. 

Plaintiff,  in  his  petition,  admits  that  the 
right  of  the  parish  and  tiie  town  to  collect 
tolls  was  conferred  by  statute,  but  takes  the 
novel  position  that  a  large  amount  of  tolls 
has  already  been  collected,  and  lliat  the  in- 
terest on  such  fund  will  suffice  to  maintain 
and  operate  the  bridge  and  to  rebuild  it  when 
ifecessary,  and  that  therefore  no  more  tolls 
should  be  collected. 

The  petition  prays  for  Judgment  decreeing 
flat  tfae  Thlbodaux  bridge  be  maintained 
and  operated,  and,  should  the  present  bridge 
be  destroyed,  be  rebuilt  by  the  parish  of  ha- 
(onrehe  and  ttie  town  of  Thlbodaux,  In 
solUo,  and  that  no  more  tolls  be  collected  on 
Qie  Thlbodaux  bridge. 

Or  tiiat  the  police  Jury  of  the  parish  of  La- 
fOnrehe  and  llie  authorities  of  the  town  of 
Thlbodaux  be  ordered  to  deposit  the  Thlbo- 
daux bridge  fund  to  the  credit  of  the  Thlbo- 
daux bridge,  and  that  the  aforesaid  authori- 
ties be  ordered  to  nse  the  Interest  on  the  said 
bridge  fnnd,  and  if  necessary  the  principal 
to  maintain,  operate,  and,  as  such  occasions 
may  require,  to  rebuild  the  Thlbodaux  bridge 
and  to  charge  no  tolls  as  long  as  said  fund 
nuy  exist 

Hie  only  Interest  disclosed  by  petitioner 
Is  that  he  Is  a  cltlssen  of  the  United  States 
and  of  the  state  of  Louisiana,  who  resides  in 
the  town  of  Thlbodaux. 

The  petition  admits  that  all  the  tolls  here- 
tofore collected,  less  the  cost  of  mafutenance, 
have  been  placed  In  the  general  fund  of  the 
parish  and  town  respectively  for  their  ordi- 
nary use.  The  fund,  thus  long  »!uce  expend- 
ed. Is  recreated  by  charging  the  net  revenues 
for  14  years  to  the  parish  and  town,  with  in- 
terest on  the  collections  of  each  year.  The 
result  of  the  calculations  Is  a  total  debit  of 
$92,750  to  the  parish  and  town.  The  court 
is  asked  to  treat  this  imaginary  fund  as  on 
band  ftw  12ie  purpose  of  maintaining,  opa> 


ating.  and  recoostmctlng  the  toXi  bridge,  if 
necessary,  for  ail  future  time. 

Plaintiff's  petition  was  dismissed  on  an 
exception  of  no  cause  of  action. 

The  district  judge  assigns,  as  reasons  for 
his  ruling,  that  the  petition  discloses  no  in- 
terest in  the  petitioner  to  litigate  the  matters 
before  the  court 

The  judge  says: 

"He  does  not  complain  of  tbe  violation  of 
any  personal  rights.  He  Is  not  shown  to  be 
a  taxpayer.  It  appears  not  that  he  was  ever 
made  to  pay  tolls  against  his  consent  for  the 
use  of  the  Thlbodaux  bridge,  and,  as  a  matter 
of  course,  if  any  one  else  has  suffered  in  this 
respect,  be  cannot  as  a  private  citizen,  be 
heard  to  champion  the  latter's  cause." 

We  agree  with  our  learned  brother  that  the 
petition  discloses  no  special  Injury  to  the 
plaintiff,  and  therefore  no  cause  of  action. 
Werges  v.  Railroad  Co.,  35  La.  Ann.  648. 

Even  taxpayers  must  allege  and  show  that 
the  burden  of  taxation  wlU  be  increased,  or 
that  they  or  their  property  will  be  otherwise 
injuriously  affected.  Handy  v.  New  Orieans, 
39  La.  Ann.  109.  1  South.  598. 

In  Parish  of  Ouachita  v.  City  of  Monroe. 
60  La.  Ann.  285,  23  South.  832,  this  court 
held  that  tbe  defendant  had  no'  interest  to 
assail  an  act  of  Legislature  as  unconstitu- 
tional, though  its  enforcement  might  cause 
an  Increase  in  tbe  amount  of  taxes  imposed 
by  the  city  on  Ite  Inhabitants — a  matter 
which  concerned  only  the  Individual  citizens 
who  mls^t  be  so  charged. 

Hence  we  conclude  that  the  mere  interest 
of  the  plaintiff  as  a  citizen  and  resident  of 
the  town  and  parish  is  insufficient  to  support 
this  action,  were  it  otherwise  maintainable. 

Judgment  affirmed. 


(117  La.) 
No.  15,91a 
6INSBBRO  V.  OBONBB. 

(Supreme  Court  of  Louisiana.    May  21,  1906. 
SeheariDg  Denied  June  22,  1906.) 

1.  ExEHprions— Pbopbbtt  Subject. 

Where  the  only  property  belosging  to  either 
of  two  spouses  separeted  In  property  from  each 
other  consists  of  a  small  house  and  lot,  a 
amadl  stock  of  goods,  and  movable^  tlie  whole 
amounting  in  value  to  less  than  $2,000,  and 
falling  under  the  terms  of  the  right  of  exemp- 
tion, tbe  wife  is  entitled  to  an  exemption  upon 
said  pronerty  from  seizure  and  sale  by  ner 
creditors  where  the  bouse  is  occupied  by  the 
husband,  the  wife,  and  seven  children  as  a 
residence,  and  the  stock  of  goods  therein  em- 
ployed by  the  wife  In  .carrying  on  a  small  trade 
through  which  the  whole  family  Is  supported. 

2.  Same— Head  or  the  Fakilt. 

Under  article  244  of  the  Constitution  of 
1898  a  right  of  exemption  is  granted  to  the  ex- 
tent and  upon  the  things  therein  specified,  not 
only  to  every  "head  of  a  family."  but  to  ever3' 
person  having  a  person  or  persons  dependent 
upon  "him"  or  "her"  for  support.  While  it  is 
true  tliat  the  busbaod,  so  long  as  the  marriage 
contioues,  is  in  one  sense  "the  head  of  the  family," 
it  does  not  follow  that  the  burden  and  duty 
of  supporting  the  family  does  not  under  some 
dTcnmstances  rest  upon  the  wife  (Civ.  Oode, 
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art  2435),  and  that  condition  of  tttingB  Is 
shown  to  exist  tn  this  case.  That  fact  with  Its 
legal  conaequences  ia  not  affected  because  the 
husband  maj  give  hia  time  and  attention  to  the 
conducting  of  the  wife's  business.  The  nt- 
moBt  that  can  be  claimed  is  that  he  thereby  con- 
tributes something  towards  hIa  own  support. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Exemptions,  K<1  15-10;  ToL  26. 
Cent  Dig.  Homestead,  8§  22-27.1 

(Syllabua  by  Uie  Court) 

^K>eal  from  mat  Judicial  District  Court, 
Parisb  of  Caddo;  Tliomai  Fletcher  Bell, 
Judge. 

Action  l)y  Mrs.  Edltfa  Ginsberg  againat  J. 
H.  Groner.  tnutee.  Judgmrait  for  defaidant, 
and  plaintiff  appeals.  Beversed,  and  judg- 
ment rendered. 

John  Alexander  Williams  (Pugh,  Tbigpen 
&  Foster,  of  counsel),  for  appellant  Thom- 
as ft  Herold,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff,  wife  of  Morris 
Ginsberg,  has  appealed  from  a  judgment  of 
the  district  court  rejecting  her  claim  to  a 
homestead  upon  certain  propertr  described 
In  her  petition. 

On  the  trial  of  the  case  the  following  ad- 
missions were  made: 

(1>  That  Mrs.  Ginsberg  is  duly  separated 
in  property  from  her  husband  by  virtue  of 
judgment  of  First  judicial  district  court 

(2)  That  she  has  seroi  minor  children. 

(3)  That  her  husband  has  no  property  in 
his  own  name. 

(4)  That  the  wife  has  no  property  other 
than  the  store,  bouse,  and  lot  in  question, 
one  horse  and  buggy,  one  wagon,  one  piano, 
used  for  her  fiimily,  and  one  cow  and  calf. 

(5)  That  she  and  her  family  moved  into  the 
said  store  about  October  1,  1904,  and  have 
since  used  and  occupied  the  rear  portion  of 
the  building  as  a  residence 

(6)  That  at  the  time  she  was  adjudicated 
a  banlcmpt,  and  prior  thereto  she  was  con> 
ducting  a  mercantile  business  In  the  front 
portion  of  the  store. 

(7)  That  the  rear  portion  of  the  store  has 
heen  partitioned  off  Into  four  rooms,  which 
are  occupied  by  the  family. 

That  none  of  the  children  own  any 
property  of  any  kind,  and  have  no  Income. 

(9)  That  said  houae  and  lot  and  personal 
property  are  jointly  worth  less  than  f2,000. 

It  is  distinctly  understood  and  agreed  that 
these  admissions  are  made  only  for  the  pur- 
pose of  disp^islng  with,  testimony  on  the 
question  of  exemption,  and  that  same  can- 
not be  used  In  any  manner  by  either  pariy 
on  any  other  question  whatever  that  may 
have  arisen  or  may  arise. 

Shreveport,  La.,  November  9,  190H. 

In  the  syllabus  of  the  brief  on  behalf  of 
the  appellee  the  legal  positions  contended  for 
by  him  are  thus  stated : 

(1)  The  homestend  claimant,  In  order  to  re- 
cover, must  be  either  the  liead  of  a  family 


or  have  a  persra  or  p^sons  depradent  on 
him  or  her  for  seaport  CmstltntlaD  188S, 
art  244. 

(2)  A  married  wcHuan  whose  hosband  liveB 
with  her  and  Is  actively  managii^  and  con- 
ducting a  business  cannot  be  the  bead  of 
a  family.   Civ.  Code,  arte.  120,  121.  122. 

(5)  Where  a  man  Is  actively  engaged  in 
business,  though  as  cleric  and  manage  for 
another,  and  contributes  the  benefit  of  his 
labor  to  bis  family,  bis  wife,  though  she  have 
a  small  business  conducted  by  the  husband 
in  ber  own  name,  has  no  one  dependent  upon 
her  for  support;  the  husband  being  tbe 
provider  of  tbe  family.  31  La.  Ann.  283, 
Taylor  v.  McElvln. 

(4)  The  provision  In  tbe  Constitution,  "or 
person  having  a  person  or  persons  dependent 
upon  him  or  her  for  support"  was  not  in- 
tended to  apply  to  a  family  where  the  bead 
was  already  entitled  to  an  exemption,  bnt 
was  inserted  ifl  order  to  provide  a  home- 
stead In  cases  where  single  persons  bad  per- 
sons dependent  upon  them  for  support 

The  correctness  of  these  positions  is  con- 
tested by  the  plaintiff,  who  maintains  that : 

(1)  The  right  of  exemption  contained  In 
tbe  Constitutions  of  1S79  and  1896  is  much 
broader  than  that  contained  In  the  act  of 
1865.  Under  tbe  act  of  1865  the  right  of 
exemption  was  only  extended  to  a  d^tor 
"having  a  fiimlly,  or  mother,  or  father,  or 
person  or  persons  dependent  upon  him  for 
support,  while  tbe  Constitution  of  1898,  not 
only  extends  the  right  of  exemption  to 
"every  head  of  a  family,"  but  also  to  a  "par- 
son having  a  mother  or  father,  or  person  or 
persona  d^wndent  upon  him  or  ber  for  sup- 
port" Act  186S,  p.  62,  No.  83,  Extra  Session ; 
Const  1S79,  art  219;  Const  1898.  art  244. 

C9  Where  ttie  wife  is  separated  In  jfrn^aty 
and  the  husband  owns  no  property,  the  wife 
can  urge  the  exemption  of  her  s^iarate  prop- 
erty from  eelaura  and  sale  fOr  ha  debts. 
Hardin  v.  Wolf,  2D  La.  Ann.  333. 

(3)  Tlie  wife  who  has  obtained  tbe  sepa- 
ration of  property  must  contribute  in  pro- 
portion to  her  fortune  and  to  that  of  h^  hus- 
band both  to  the  honsdiold  expenses  and  to 
those  of  tin  education  of  thetr  children.  She 
is  bound  to  support  those  expenses  alone.  If 
there  rmalns  nothing  to  ber  husband, 

(4)  The  homestead  law  undertakes  to  xno- 
tect  individuals,  while  hearli^  certain  re- 
lations to  eadi  other.  Our  statute  fixes  the 
legal  relations  of  the  wife  to  the  family, 
whoi  she  is  separated  in  property  from  her 
husband,  "and  If  there  remains  nothhig  to 
her  husband  she  Is  bound  to  support  all  of 
the  expenses  of  the  household,"  Indudiiv  tin 
care  and  education  of  tbe  children.  Bowl^ 
V.  Rowley.  19  La.  657;  Fenn  v.  Holmes,  8 
La.  Ann.  199;  Hill  v.  Tlppett  10  La.  Ann. 
554;  Powell  v.  Hopson,  13  La.  Ann.  026; 
Hardin  v.  Wolf.  29  La.  Ann.  888;  McBlvtn 
V.  Taylor,  SO  La.  Ann.  552. 

(6)  Even  In  the  absence  of  such  statutory 
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proTislons  under  the  exceptional  circumstan- 
ces Bhown  to  exist  In  this  case,  tbe  wife  Is 
recognized  aa  the  head  of  tbe  family. 

(6)  Under  article  244  of  the  Constitution 
a  married  woman  who  holds  the  title  to 
pro[>erty,  although  living  with  her  husband, 
Is  entitled  to  claim  the  exemption,  as  against 
her  own  creditors,  where  she  has  been  trad- 
ing as  a  feme  sole.  She  is  the  head  of  tbe 
family,  and  the  same  Is  dependent  on  her 
for  support  Richardson  v.  Woodward,  104 
Fed.  873,  44  C.  a  A.  235. 

PlalutiCT  cites  additionally  RlchardBon  v. 
Woodward,  104  Fed.  873,  44  C.  C.  A.  235. 

Defendant's  statement  of  tbe  case  Is  that 
plaintiff,  "a  married  woman,  was  on  May 
5,  1905,  adjudicated  bankrupt  under  a  peti- 
tion in  Involuntary  bankruptcy." 

Previously  thereto  she  had  been  conducting 
a  mercantile  business  In  the  town  of  Colfax, 
where  her  husband  had  been  managing  the 
buBlnesB  for  her. 

On  her  adjudication  of  bankruptcy  and  the 
appointment  of  a  trustee,  her  property  be- 
came vested  in  the  trustee,  who,  under  fbe 
provisions  of  the  bankruptcy  act,  reported 
that  she  was  entitled  to  no  exemptions. 

On  the  filing  of  this  report  she  Instituted 
this  suit  against  tbe  trustee,'  claimtug,  as 
-exempt,  tbe  storehouse  and  lot  owned  by  her 
and  occupied  In  part  by  ber  and  her  family, 
and  also  certain  personal  property  declared 
by  tbe  Constitution  to  be  exempt  to  "the 
head  of  a  family." 

Tbe  dtotrlct  Judge  rendered  Judgmeut  re- 
jecting plaintiff^  demand,  and  ahe  appeali. 

Opinion. 

The  district  Judge  assigns  no  reasons  for 
his  Judgment,  but  It  la  evident  that  It  was 
ttased  upon  tbe  proposition  tbat  tbe  wife 
-wae  Dot  the  "bead  of  tbe  family,"  and  that 
she  had  "no  persooB  dependent  upon  her  for 
«niq)ort'*  This  condnalon  was  Iteelf  predi- 
cated upon  aasnmlng  fbBt  because  platntiiTs 
boflband  bad  taken  an  active  part  In  tbe 
numai^eDt  and  control  of  the  business  con- 
docted  tbe  wife  as  a  public  merchant  it 
-was  "be"  and  not  *'ahe'*  who  was  "tbe  head 
of  the  family/'  Its  bread  earner  and  Its  sup- 
porter. The  claim  of  mmncemptlon  la  claim- 
ed by  tbe  trustee  oa  behalf  of  the  creditors 
of  the  wife  of  property  admittedly  belong- 
ing to  her. 

Article  244  of  tbe  Gonstltntlon  of  1808 
does  not  exact  as  tbe  condition  of  a  right  to 
a  tiomestead  that  the  person  claiming  It 
stKMild  be  "tbe  bead  of  tbe  family."  While 
It  grants  the  right  to  any  bead  of  a  family. 
It  does  BO  also  to  any  person  having  a  per- 
Fon  or  persons  d^iendlng  on  bim  or  her  for 
sapport.  It  Is  true  that  so  long  as  a  mar- 
riage is  not  dissolved  the  husband  may  be  con- 
ftldered  In  one  sense  tbe  head  of  tbe  family, 
"but  it  is  not  tme  tiiat,  thoufi^  he  may  be 
socb,  tbe  wife  may  not  "have  a  person  or 
persMis  depending  upon  ber  for  Bapport" 


It  frequently  happens  that  the  wife  has  to 
support,  not  only  the  children  of  tbe  family, 
but  tbe  huabaud  himself,  and  that  Is  the  case 
here.  Civ.  Code,  art  2435.  If  tbe  property 
claimed  as  exempt  were  seized  and  sold  by 
tbe  wife's  creditors,  not  only  tbe  husband 
and  the  wife,  but  the  children,  would  be 
left  In  destitute  circumstances  without  a 
home  and  without  means  of  support — tbe 
very  condition  of  afTairs  which  it  Is  the 
object  of  the  law  as  a  matter  of  public  policy 
to  prevent  Were  It  not  for  the  continued 
existence  of  this  property  In  the  wife,  the  hus- 
band, as  well  as  the  children,  would  be 
absolute  paupers.  It  is  entirely  through  the 
instrumentality  of  this  property  in  the  wife 
tbat  the  whole  family  Is  and  can  be  sup- 
ported. 

It  Is  not  true  that  because  tbe  husband  may 
give  his  time  and  attention  to  the  wife's 
business  tbat  therefore  he  supports  her  and 
her  children.  The  most  that  can  be  claim- 
ed as  to  this  is  tbat  he  does  something  him- 
self towards  bis  own  support  That  he  may 
choose  to  do  this  furnishes  no  legal  ground 
for  complaint  by  tbe  wife's  creditors,  even 
though  his  own  might  have  a  right  to  object 
to  It  which  they  do  not 

The  Judgment  of  tbe  district  court  Is  erro- 
neous, and  plalntUTs  demands  are  well 
founded. 

For  the  reasons  assigned.  It  Is  ordered,  ad- 
Judged,  and  decreed  that  tbe  Judgment  of 
tbe  district  court  be,  and  tbe  same  Is  hereby, 
annulled,  avoided,  and  reversed,  and  It  Is 
now  ordered,  adjudged,  and  decreed  that 
plaintiff  do  have  Judgment  against  defendant 
declaring  and  decreeing  that  the  property  de- 
scribed in  her  petitl<»i  Is  exempt  from  seizure 
and  sale  at  tbe  Instance  of  tbe  creditors  or 
by  any  other  legal  process  whatever,  and 
that  the  same  be  released  to  her  as  required 
tbe  Gonstltntlon  and  laws  of  tbe  state, 
and  plaintiff  recover  all  costs  of  suit. 


ai7  La.) 
No.  10,096. 

PAOB  V.  THOftlPSON,  Tax  Collector,  et  a1. 
(Supreme  Court  of  LouiBiana.   June  18,  1906.) 

COITRTS— SUPBEME  ConBT--JUBI8DICTION. 

Tbe  questions  here  presented  are  whether 
the  plaintiff's  land  lies  In  the  parish  of  Bossiv 
or  toe  pariah  of  Bienville,  and.  If  In  the  parish 
of  Bossier,  whether  pairment  to  the  parish  of 
Bienville  discharges  plaintiff  from  liability  for 
taxes  legally  aesessed  by  the  parish  of  Bossier. 
These  questions  do  not  involve  Che  legality  of 
the  tax  in  controversy,  and,  as  the  amount 
claimed  is  less  than  ^.000.  this  court  is  with- 
out jurisdiction  of  tbe  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  13, 
Cent.  Dig.  Courts,  ||  608-618.] 

(Syllabus  hy  the  Court) 

Appeal  from  Second  Judicial  District  Court, 
Parish  of  Bossier;  RIcbard  Cleveland  Drew, 
Judge. 

Action  by  T.  L.  Page  against  A.  R.  Thomp- 
son, tax  collector,  and  others.  Judgmmt 
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tar  defradaota,  and  plaintiff  aiH»eal>.  Dla- 
mlased  and  tranaferred  to  Court  of  .Appeal 
on  condIti(Hi8. 

Alexander  &  Wilkinson,  for  appellant 
Andrew  Jackson  Morff,  for  appellees. 

Statement  of  the  Case. 

MONROE,  J.  In  April,  1902,  the  tax  col- 
lector of  the  parish  of  Bossier  was  adver- 
tising for  sale,  for  state,  parish,  and  levee 
district  taxes  of  1901,  certain  land  belong- 
ing to  plaintiff,  when  the  latter  enjoined 
the  sale,  on  the  ground  that  the  land  is 
sitoated  In  the  adjoining  parish  of  Bienville, 
and  that  be  had  paid  the  taxes  for  1901,  and 
preceding  years,  In  that  parish.  The  tax 
collector  (successor  'to  the  original  defend- 
ant) answered,  In  1904.  Insisting  that  thfe 
land  In  qneetlon  lies  In  the  parish  of  Bossier, 
and  the  judge  a  quo  bo  held.  He  also  held 
that,  quoad  the  state  tax,  plaintiff  was  dis- 
charged b7  reason  of  his  having  paid  it  in 
the  parish  of  Bienville.  Plaintiff  appeals 
from  the  Judgment  bo  rendered,  and  defoid- 
ant,  after  moving  to  dismiss  the  appeal  for 
alleged  want  of  jurisdiction  in  this  court 
and  for  alleged  lack  of  a  I^I  order  of  ap- 
peal, answers,  praying  tiiat  he  be  allowed 
to  recover  the  state,  aa  well  u  the  other, 
taxes  claimed. 

Opinion  On  Motion  to  Dismiss  AppeaL 

If  plaintiff's  land  lies  within  the  limits 
of  the  parish  of  Bossier,  as  thoae  ^limits  are 
eatahilshed  by  law,  it  is  subject  io  taxation 
there,  and  is  liable  for  the  amount  here 
claimed,  unleas  the  payment  alleged  to  have 
been  made  In  the  parish  of  Bienville  baB 
diseharged  that  liability.  Tbe  qnestlonB  pre- 
smted  for  decision,  therefore,  are  whether 
plaintiff's  land  lies  in  the  pariah  of  Bossier 
or  the  parish  of  Bienville,  and.  If  In  the 
parish  of  Bossier,'  whether  payment  to  tbe 
parish  of  Bienville,  of  taxes  assessed  1^  that 
parish,  dlscbargeB  tbe  plaintiff  from  liabil- 
ity for  taxes  legally  assessed  by  the  parish 
of  Bossier.  These  qnestlons  do  not  Involve 
the  l^llty  of  the  tax  here  in  oontrover- 
By,  and,  as  the  amount  dalmed  Is  less  than 
1^,000,  tbe  motion  to  dismiss  must  prevail, 
subject  to  the  right  of  the  plaintlfl  to  have 
the  case  transferred  to  the  Court  of  Ap- 
peal as  provided  by  Act  No.  56,  p.  135,  of 
190i 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  appeal  herein  be  dls* 
missed;  inrovlded.  however,  that  if,  within 
15  days  from  the  date  upon  which  tbis  Judg- 
ment shall  have  become  final,  the  appellant 
or  bis  attorney  shall  make  oath  that  the 
appeal  was  not  taken  for  tbe  purpose  of 
delay,  the  cause  afaall  be  and  is  transferred 
to  the  Court  of  Appeal  for  the  parish  of 
Bosslw. 

It  iB  further  ordered  that  the  costs  of  this 
court  be  paid  by  the  appellant 


No.  15.991. 

GiEAULT  V.  FBLGHT. 

(Sapremfl  Conrt  of  Louisiana.    May  T,  1906. 
On  Application  for  Rehearing,  June  i,  1906. 
On  Behearing,  Jane  2$  1806.) 

1.  VBNnOB   AVD  PUEOHABEB— ConTBAOT— DE- 

BCBIPTION  OF  PbOPEBTT. 

Aa  between  the  parties  to  a  private  sale, 
the  following  is  a  sufflcient  description.  "Tbe 
property  and  all  improvements  thereon  situated 
In  square  bounded  by  St  Lonla.  Toulouse,  Ram- 
part aod  Basin  streets,  and  known  aa  Nos.  500 
to  506  Basin  street" 

'  [Ed.  Note. — For  cases  In  noint  see  voL  48. 
Cent.  Dig.  Vendor  and  Purchaser,  {  27.] 

2.  Baud— GxAiiinATion  or  TrrLS. 

In  a  promise  of  sale,  a  dauss  which  stipu- 
lates tliat  part  of  the  price  is  to  be  d^Kwited 
in  bank  In  the  Joint  .names  of  the  parties  until 
the  title  Is  examined,  and  to  be  paid  to  the 
vendor  when  the  act  of  sale  is  passed,  or  to  Iw 
returned  to  the  vendee  in  the  event  tba  tide 
is  rejected,  does  not  constitute  a  purely  potes- 
tative condition.  It  means  notliing  more  than 
that  the  sale  is  made  sabject  to  examination  of 
titles. 

8.  SPEoino  Pebvobicakcb— Pkohisb  of  Bals. 
A  promise  of  sale  amounts  to  a  sale,  and 

specific  performance  of  it  will  be  enforced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  SpecIBc  Performance,  M  191-198.] 

(SyUabns  by  the  Court) 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans ;  Thomas  C  W.  Ellis,  Judge. 

Action  by  Walter  W.  Glrault  against  Bar- 
bara Feucht  Judgment  for  defendant,  aud 
plaintiff  appeals.   Reversed  and  remanded. 

Miller,  Dnfour  &  Dufour,  for  appellant 
McGaleb,'McOaleb  &  Leopold,  for  appellee. 

PROVOSTT.  J.  Plaintiff  brings  this  suit 
to  compel  specific  performance  of  the  follow* 
ing  contract : 

"Whereas,  W.  W.  Olrault  has  this  day  agreed 
to  purctiase  from  Widow  Barbara  Feucht  the 

firoperty  and  all  improvements  thereon  situated 
n  the  square  twunded  b;  St  Louis,  Toulouse, 
Bampart  and  Basin  streets,  and  known  as  Nos. 
500  to  506  Basin  street,  for  the  sum  and  price 
of  Qinet;-6ve  hundred  dollars: 

"Now,  therefore,  it  is  agreed  tliat  ten  per 
cent  (10)  of  the  purchase  price,  to  wit,  nine 
hundred  and  fifty  dollars,  shall  this  day  Iw 
deposited  In  the  People's  Savings,  Trust  & 
Banking  Company,  of  this  city,  and  the  certi- 
ficate of  deposit  of  the  said  banking  company, 
payable  to  the  joint  order  of  tbe  said  Widow 
Barbara  Feucht,  and  the  said  W.  W.  Glrault 
shall  be  evidence  that  the  said  deposit  has 
been  made,  tbe  same  to  be  held  In  escrow  until 
tbe  titles  are  examined  and  the  act  of  sale 
duly  passed,  when  the  said  nine  hundred  and 
fifty  dollars  shall  be  paid  over  to  tbe  said 
Widow  Barbara  Feucht  as  a  part  of  the  pur- 
chase price. 

"In  tbe  event  however,  that  the  title  to  the 
property  should  Im  rejected,  the  said  nine  hun- 
dred and  fifty  dollars  shall  be  returned  to  W. 
W.  Girault" 

Plaintiff  alleges  that  defendant  delivered 
to  him  her  title  papera-at  the  time  of  tiie  exe- 
cution of  this  contract  He  sets  out  the  mors 
full  description  of  the  property  contained  in 
these  title  papers. 
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iie  alleges  that  be  made  tbe  deposit  as  re- 
quired by  tbe  contract,  and  tbat  after  tbe  tttltf 
bad  been  examined  and  pronounced  good  be 
Dotlfled  defendant  of  his  readiness  to  consom- 
mate  tbe  contract,  and  tbat  defendant  repeat- 
edly promised  to  do  so,  but  finally  notified 
bim  In  writing  tbat  die  wonld  not  carry  ont 
tbe  agreouent 

Tbe  salt  was  dismissed  on  exception  of  no 
canso  of  action.  Tbe  first  defense  Is  based 
on  tbe  following  clause  of  tbe  contract : 

*'In  the  event,  however,  that  the  titles  to  the 
property  should  be  rejected,  the  said  $950 
shall  be  returned  to  W.  W.  Girault." 

This  clanse,  It  la  said,  put  It  In  the  power  of 
plaintiff  to  recede  from  tbe  contract  at  pleas* 
nre  by  simply  rejecting  tbe  title;  tbat  it  Is 
a  potestative  condition;  and  that: 

"Every  obligation  is  null  that  has  been  con- 
tracted on  a  potestative  condition  on  the  part 
of  him  who  binds  himaeU."    GIt.  Code,  art 

•  Plaintiff  replies  tbat  tbe  potefftatlve  oon- 
dttioD  to  wtaldi  article  2034  has  reference 
l8  tlie  one  "wblcb  makes  tbe  obligation  depend 
solely  on  the  exercise  of  tbe  obligor's  wlir 
(Civ.  Code,  art  a03S) ;  and  tbat  In  tbe  in- 
stant case  the  event  of  tbe  rejection  of  the 
title  was  not  to  depend  upon  tbe  will  of  the 
purchaser,  bnt  upon  whether  the  title  was 
found  to  be  good,  or  tbe  contraxy.  ^Is  ap- 
pears to  US  to  be  tbe  correct  view.  If  the 
parties  bad  intended  that  plaintiff  should  not 
be  bound  to  carry  out  the  agreement  in  the 
evoit  tbe  title  proved  to  be  good,  they  would 
hardly  have  taken  tlie  trouble  to  draw  up 
and  rign  tbe  written  Imrtmment 

Article  1900:  "When  there  is  anything 
doubtful  in  agreements,  we  must  endeaver  to 
ascertain  what  was  tbe  common  intention  of  the 
parties,  rather  than  adhere  to  the  literal  sense 
of  the  terms." 

Article  1951:  "When  a  clanse  is  sosceptible 
of  two  interpretations,  It  must  be  understood 
In  Uiat  in  which  it  may  have  some  effect,  rather 
than  in  a  sense  that  would  render  it  nugatory." 

Article  2037,  Civ.  Code:  "Every  condition 
most  be  performed  in  the  manner  tliat  it  is 
probable  that  the  parties  wished  and  intended 
that  it  should  be.*' 

Manifestly,  what  tbe  i»rtles  Intended  if 
the  title  was  good  was  tbat  plaintiff  should 
be  bound  to  take  the  property.  We  are  con* 
stantly  faavlng  suits  to  compel  pnrchatierB  to 
take  property  which  they  have  refused  to  take 
on  tiie  grounds  of  the  title  being  bad.  Such 
cases  are  so  numerous  tbat  Uie  citation  of 
anj  of  them  is  nnneceasary. 

Tbe  next  defense  Is  tiiat  tbe  contract  Is  null 
because  the  property  is  not  so  described  as 
to  be  Identified.  In  support  of  this  the  cases 
of  Carmlchael  t.  Alken*s  Heirs,  18  La.  210; 
Jacques  v.  Eopman,  6  La.  Ann.  6^;  Syer  v. 
Bundy,  8  La.  Ann.  540;  and  Augnstl  y.  Law- 
leM'  Heirs.  4fi  La.  Ann.  1370, 14  South.  228— 
are  cited.  Those  were  tax  sales,  and  for  ob. 
tIoub  reasons  analogy  between  them  and  priv- 
ate sales  Is  wanting.  As  was  said  In  Car- 
micbael  v.  Aiken's  Heirs,  the  leadbig  cas^ 
tbe  object  of  the  advertisement  "is  to  bring 


tbe  ftict  of  the  seizure  to  the  knowledge  of  the 
absent  owner,"  and  •'to  enable  tbe  bidders  at 
the  sale  to  know  what  tb^^  are  buying."  It 
Is  not  necessary  to  point  out  how  inaiq>Iic- 
able  to  a  private  sale  tiiese  reasons  are.  In 
our  case  the  parties  knew  perfectly  well  what 
property  they  were  buying  and  selling,  and 
the  dracrlption  they  gave  of  it  In  tbe  con- 
tract is  ample  fOr  identification.  It  is  tbe 
entire  lots  and  all  the  improvements  on  tfaran, 
bearing  the  numbers  named,  on  Basin  street 
In  tbe  square  described. 

Moreover,  descriptions  Ui  acts  may  often 
be  supplemented  as  between  the  parties  by 
evidence  dehors  tbe  written  acts,  and  on  the 
trial  of  the  merits  plaintiff  might  perhaps 
be  able  to  show  tbat  Nos.  tSOO  to  506  Basin 
street  are  accurately  described  on  certain 
public  records,  or  tbat  defaidant  owned  no 
other  property  than  ibis  In  the  square  In 
question. 

Lastly,  defendant  contends  tbat  specific  per- 
fbrmance  oC  sneb  a  contract  cannot,  or  should 
not,  be  decreed.  We  do  not  see  why  not 
Our  Codes  provide  expressly  tJiat  the  specific 
performance  of  contracts  may  be  enforced. 

"Art  1926.  On  the  breach  of  any  obliga- 
tion to  do  or  not  to  do,  the  oblige  is  entitled 
either  to  damages,  or,  in  cases  which  permit 
it  to  a  specific  performance  of  the  contract, 
8t  his  4iition,  or  he  may  require  the  dissolu- 
tion of  tbe  contract,  and  in  all  these  cases 
damages  may  be  givui  where  they  have  ac- 
crued, according  to  the  rules  establisbed  In  tbe 
foIIowii.s  section. 

"Art.  1927,  In  ordinary  cases,  the  breach  of 
such  a  contract  entitles  the  party  aggrieved  only 
to  damages,  but  where  this  would  be  an  in- 
adequate compensation,  and  the  party  has  the 
power  of  performii^  the  contract,  he  may  be 
constrained  to  a  specific  performanoe  by  means 
prescribed  in  tbe  laws  which  regulate  the  prac- 
tlee  of  the  courts.'* 

The  Code  of  Practice:  "Art  636.  When  the 
judgment  orders,  not  the  delivering,  but  the 
Aolog  or  refraining  from  something  speiilfied 
in  it  if  the  party  condemned,  on  demand  made 
by  the  sheriff  that  he  shall  comply  with  it 
refuses  or  neglects  to  do  so,  and  this  refusal 
or  neglect  appears  by  a  certificate  of  tbe  sher- 
iff, tbe  party  in  whose  favor  tbe  Judgment  was 
rendered  may  obtain,  on  motion,  an  order  to 
distrain  all  the  property  movable  and  immova- 
ble of  the  party  who  is  in  default  until  he 
shall  have  fully  satisfied  the  judgment" 

The  effect  of  adopting  defendant's  conten- 
tion would  be  to  wipe  these  articles  ont  ot 
our  Codes,  fbr,  if  not  in  such  a  case  as  the 
one  at  bar,  In  what  case  would  specific  per- 
formance of  a  contract  ever  be  enforced. 

According  to  article  1026  tbe  obligee  is  "en- 
titled" to  damages  or  specific  perfonnance 
"at  bis  option,"  and  according  to  article  1927 
be  is  "entitled"  only  to  damages  in  ordinary 
cases,  "but  may"  be  awarded  specific  perform- 
ance to  cases  wbere  damages  would  be  Inad- 
equate reliet  Beading  these  two  articles 
together,  that  is  to  say,  reading  the  word 
"may"  to  conjunction  with  tbe  twice  used 
word  "entitled."  to  wblcb  it  stands  lu  co-re- 
lation, tbe  word  "may"  must  be  elven,  we 
thtok,  tbe  meauii^  of  shall*  and  f  <e  articles 
must  read  that,  wbere  damages  are  Inade- 
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quate  relief,  the  court,  not  "may,"  but  "ahall" 
or  "must"  order  specific  performance.  If 
the  obligee  Is  "entitled"  to  a  thing,  the 
court  has  no  dt^'cretlon  about  according  It 
to  falm  or  not,  but  Is  obliged  to  do  so.  The 
sole  question  Is,  therefore,  as  to  whether  in 
this  case  damages  would  be  adequate  relief. 

Evidently,  In  our  opinion  It  would  not  be. 
The  plaintiff  is  entitled  to  have  this  partic- 
ular piece  of  property,  and  the  measure  of 
bis  right  Is  this  property.  The  court  cannot 
fake  upon  Itself  to  say  that  anything  short  of 
this  property  will  satls^  his  demand.  Such 
a  thing  might  be  as  that  damages  to  the  full 
market  value  of  tliis  property  would  be  as 
nothing  to  him,  as  compared  with  having  the 
property  itself. 

We  find  but  one  case  in  our  reports  where 
the  court  has  had  occasion  to  consider  a  suit 
by  the  promlssee  for  specific  performance  of 
a  promise  of  sale  of  immovable  property,  and 
that  is  the  case  of  Long  v.  French,  13  La.  257, 
where  specific  performance  was  ordered. 

In  Citizens*  Bank  v.  James,  26  La.  Ann.  264, 
the  demand  was  that  "the  defendant  be 
ordered  to  acc^t  the  sale  of  the  property  and 
to  fnmisfa  his  stock  note" ;  In  other  words,  to 
become  a  stockholder  of  the  Citizens'  Bank. 
The  dc.I^lon  consists  of  a  lengthy  discusalcMi 
of  the  merits  of  the  case,  with  no  discussion 
of  Urj  gnratiott  of  whether  Q>ecific  praform- 
ance  of  contracts  will  be  ordered  or  not  Bat 
the  court  adds  at  the  ead  of  the  decision  the 
following  para^aph: 

"The  bank  aslcB  that  the  defendant  should  be 
Mmpeiled  to  comply  with  his  contract  It  is 
not  in  our  power  to  force  him  to  do  so.  The 

Eenaltj  be  Incurs  for  violating  It  is  the  damage 
e  has  oGca^icmed.*' 

The  court  does  not  e3Q)laln  why  It  has  not 
the  power.  Manifestly,  however,  the  case 
was  not  a  proper  one  for  specific  pwformance, 
and  defendant  should  not  be  compiled  nolens 
vol^  to  become  stockbolden  of  a  bank. 

City  T.  Bailroad  Ca,  44  La.  Ann.  64,  10 
Bontfa.  401,  Involved  a  levee  bnUdlng  contract 
Hlce  r.  Rlce^  46  La.  Ann.  712,  IS  South. 
68^  was  for  a  personal  Jnd^ent  on  a  money- 
ed demand, 

Laronssini  r.  Werlein,  48  La.  Ann.  18,  18 
South  704,  was  by  a  lessor  against  a  lessee, 
manifestly  a  demand  resolving  itself  into  a 
claim  for  money.  A  differmt  decision  might 
have  been  rendered  had  the  suit  been  by  a 
lessee  against  the  lessor  for  posseFBlon  of  the 
leased  premise^. 

In  MIrandona  v.  Burs.  40  La.  Ann.  6S6,  21 
South.  723,  the  contract  had  special  features 
which  rendered  the  specific  enforcement  of 
It  Impossible,  as  the  conrt  well  pointed  out 

In  Caperton  t.  Forrey,  40  La.  Ann.  872, 
21  South.  000,  the  specific  performance  was, 
in  the  words  of  the  syllabuB,  "beyond  the 
ability  of  the  defendant" 

This  exhausts  Uie  list  of  cases  cited  by 
defendant  They  do  not  toncta  tbe  question 
we  are  concerned  with,  which  Is  whether 
Q>eclflc  performance  of  a  pnnnlse  of  sale  ot 


real  estate  will  be  oiforced  as  against  the- 
vendor.  To  our  mind.  If  by  virtue  of  a  prom- 
ise of  sale  equivalent  to  a  sale  a  mas.  u 
practically  the  owner  of  a  certain  piece  of 
real  estater  and  asks  the  conrt  to  enforce  bis 
rights,  the  court  would  be  making  but  a  iM>or 
response  by  giving  blm  damages.  What  h& 
wants,  and  has  a  clear  and  incontestlble  rlgbt 
to.  Is  the  property  itself.  To  award  him  mere 
damages  and  reject  hla  demand  for  the  prop- 
erty wonid  not  be  to  give  him  his  right  but 
would  be  to  deny  him  his  right  In  tlie  in- 
stant case  there  was  not  only  a  promise  of 
sale,  but  a  sale  partly  executed  by  payment 
of  a  part  of  tlie  price. 

Differmtly  from  our  Code  the  Code  Napo- 
leon provides  (article  11^  tbat: 

"Every  obligation  to  do  or  not  to  do  resolvea 
itself  into  a  claim  for  damages  in  case  of  in- 
execution  on  the  part  of  the  debtor." 

Commenting  on  this  article,  Baudry  Lacan- 
tinerle  et  Barde,  Obi.  vol.  1,  p.  516,  has  tbe 
following: 

"On  tit  dans  Tart  1142 :  'Toute  obligation  de 
Caire  ou  de  ne  paa  faire  je  rSaout  en  dommages- 
iat^rets,  en  caa  d'ines  ecution  he  la  part  du 
d$biteur.*  En  d'autres  termes,  one  obligation 
de  faire  on  de  ne  pa«  faire  se  transforme  en 
dommagee-int^rets,  qu^nd  il  y  a  Impossibility 
pour  le  orSancier  d'en  obtenir  I'exficution. 

"II  ne  faut  pas  ezagftrer  la  portfie  de  I'art. 
11^;  i'on  proialt  &  la  lettre  et  isolteient 
la  disposition  de  cet  article,  on  poorrait  croire- 
gn'il  ne  donne  au  crfiancier  gne  le  droit  de 
rfplamer  des  dommagea-intGrets.   II   n'en  eat 

Sint  ainsl.  MSme  pour  les  obligations  de 
ire  ou  de  ne  pas  bilre,  le  ereancier  pent 
eiiger  l'ex«cution  en  nature.  L'art  1142  ne- 
renferme  point  une  proposition  absoloe,  ni 
mSme  une  proposition  gfinerale.  IVailleurs, 
nous  le  verrons,  sa  portee  est  llmltfe  par  les  dia- 
positiona  des  art  1143  et  1144.  De  i'ensamble 
de  ces  testes  et  de  I'historiqne  de  la  question  ae 
dfeage  cette  id^ne  le  crCancier  a  droit  en 
principe  &  i'exdcnition  en  natnre.  An  surplna, 
c'est  m  nne  cona^uence  de  cette  r^gle  que  la 
convention  fait  la  loi  des  parties.  Ainsl  le- 
crtencler  peut  demander  en  iuftice  Texecntion 
en  natnre,  et  d'antre  part,  le  dfibiteu  doit  offrir 
cette  execution  poor  que  sea  offres  solent  satib- 
factories." 

Onr  ai^umiDt  thus  far,  has  proceeded  on 
the  theory  thit  the  obligation  sought  to  be 
enforced  In  this  case  Is  an  obligation  to  do. 
But  such  is  not  its  nature.  It  Is  an  obliga- 
tion to  deliver,  and  could  not  possibly  resolve 
itself  Into  an  obligation  to  pay  damages,  un- 
less where  a  man  has  a  right  to  a  cow  the 
court  could  be  at  liberty  to  require  him  to  sue 
for  two  calves,  or  two  sheep,  or  tiie  equiv- 
alent In  hogs. 

Article  24^  Glv.  Code,  provides,  as  fol- 
lows: 

"A  promise  to  sell  amounts  to  a  sale,  when 
there  exists  a  reciprocal  consent  of  bolh  parties, 
as  to  the  thing  and  the  price  thereof;  but,  to 
hare  its  eflfect,  eitlier  between  the  contracting 
parties  or  with  regard  to  otiier  persons,  the  promiae 
to  sell  must  be  vested  with  the  same  formalities, 
as  are  above  prescribed  In  articles  24S8  and 
2440  concerning  sales.  In  all  cases  where  the 
law  directs  that  the  sale  be  committed  to- 
writing." 

Tbe  articles  2438  and  2440;  hare  iefcrred> 
to,  read,  as  follows: 
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"Art.  2439.  The  contract  of  sale  Is  an  agree- 
ment by  which  one  gives  a  thing  for  a  price  in 
current  money,  and  the  other  sives  the  price 
in  order  to  have  the  thing  Itself. 

"Tliree  circumBtances  concur  to  the  perfection 
of  the  contract,  to  wit:  The  thing  sold,  tba 
price  and  the  conr^nt 

"Art.  2440.  All  sales  of  immoTable  property 
shall  be  made  by  aotbentic  act  or  ander  private 
skiiature. 

^Except  as  provided  in  article  2275.  everr 
verbal  aiUe  of  unmovablfls  shall  be  noil,  as  well 
fbr  third  persons  as  for  the  contracting  parties 
themBdves,  and  the  testimonial  proof  of  it 
shall  not  be  admitted." 

All  fbe  conditions  ben  ennmeratcid  are 
met  In  tbe  present  contract — a  thing,  a  price, 
a  consent  and  a  contract  redaced  to  writing. 
This  contract,  then,  amounts  to  a  sale. 

The  following,  wbldb  we  quote  from 
Vucier-Hermsn  (article  VSSB),  expresses  tbe 
view  of  the  French  courts  and  law  writers 
npon  the  effect  of  the  corresponding  article 
of  tbe  Code  Napoleon; 

"La  promisse  de  vente,  valant  vente,  lorsqn'il 
ya  consentment  rficiproque  des  parties  sur  la 
chose  et  snr  le  prix,  trensf^re  la  propri6t6  de 
la  chose  vendue  ft  I'liiiheteur  vis  ft  vis  dn  vend- 
ear." 

To  tbls  Is  appended  a  long  list  of  authors 
and  decisions,  nemlne  dlssentiente. 

ExamlnatloD  of  these  authorities  shows 
that  this  conclusion  results  from  tbe  combin- 
ed effect  of  the  two  codal  provisions,  viz., 
that  the  contract  of  sale  Is  perfect  as  be- 
tween the  parties  by  mere  consent,  and  that 
the  parties  may  by  their  contract  make  a 
law  for  themselves  In  everything  not  con- 
trary to  public  policy  or  good  morals. 

Our  own  dedslons  on  the  subject.  In  addi- 
tion to  those  already  .referred  to,  are:  Mc- 
Donald T.  Aubert,  17  La.  448;  Thompson  t. 
Mrlne,  11  Hob.  849;  Barrett  v.  His  Creditors, 
12  Bob.  474;  Stephens  v.  ChamberHn,  5  La. 
Aim.  656;  Peck  t.  Oyerton,  7  La.  Ann.  70; 
Thompson  t.  Blylne,  6  La.  Ann.  80;  Pecfc  t. 
Bemtss,  10  La.  Ann.  160;  Enox  t.  Payne.  18 
La.  Ann.  361;  Garrett  t.  Crooks,  15  La.  Ann. 
4S3;  Foreman  v.  Saxon,  30  La.  Ann.  1117; 
Broadwell  t.  Sheriff,  34  La.  Ann.  677; 
Tbompaon  t.  Sheriff,  40  La.  Ann.  712,  6 
Sontli.  iiS;  Collins  t.  Desmaret,  45  La.  Ann. 
lOa  12  South.  121. 

Whatever  may  be  tbe  result  of  these  deci- 
sions, in  so  far  as  concerns  tbe  effect  of  a 
promise  of  sale  In  transferring  the  ownership, 
certain  It  la  that  they  are  absolute  and  con- 
cliuive  on  tbe  question  of  whether  tbe  prop- 
er action  on  such  a  promise  Is  for  damages 
or  for  spedflc  performance.  Thus,  in  McDon- 
ald T.  Aubert,  17  La.  460,  the  court  said; 

"We  understand  article  2437  (2462)  to  mean 
that  a  promise  to  sell  Is  so  far  a  sale  that  it 
gives  to  either  party  a  right  to  claim,  recta 
via,  the  ddivery  of  the  thing. 

And  In  flie  leading  case  of  Peck  t.  Bemlss, 
10  La.  Ann.  160,  where  the  effect  of  article 
2462  was  elaborately  considered,  tbe  court 
•Bid: 

"Tbe  antecedent  history  of  the  Juriapmdence 
of  Franca,  b«m  whose  Cods  we  have  taken  this 


article,  and  which  Is  InmlnouBly  considered  by 
Marcade,  is  a  satisfactory  key  to  tbe  true  mean- 
ing of  tbe  expression:  'La  promesse  de  vendre 
vaut  vente.'  It  seems  to  have  been  dictated 
hj  a  desire  to  put  at  rest  the  qnestion  which  bad 
divided  learned  minds,  whetner  a  promise  of 
sale  created  such  an  obligation  as  entitled  the 
promisaee  to  an  action  for  specific  performance, 
or  simply  an  action  for  damages.  It  is  in  this 
sense  tbe  Code  speaks,  as  we  think  that  author 
has  justly  remarked:  *La  promesse  de  vendre 
vaut  vente,  e'est  ft  tire,  oblige  ft  passer  le 
contra.*  " 

And  In  Collins  v.  Desmaret,  4S  La.  Ann. 
108,  114,  12  South.  121,  the  court,  speaking 
of  the  promise  of  sale,  said: 

"It  produces  only  such  an  obligation  as  may 
be  specifically  enforced,  but  does  not  absolutely 
convey  the  property,  or  confer  upon  the  promls- 
sor  the  rights  of  vendor." 

Pending  the  suit  defendant  died,  and  her 
execu'iior  has  been  made  a  party  In  her  plat-e. 

Jo-igment  set  aside,  ex^ptlon  overruled, 
and  esse  remanded  for  trial  on  tiie  mertts. 

On  Application  for  Behearlng. 

PER  CURIAM.  The  defendant  died  pend- 
ing tbe  appeal,  and  her  testamentary  ex- 
ecutor made  h'>rself  a  party.  It  is  suggest- 
ed that  tbe  universal  legatees  of  tbe  defend- 
ant also  should  have  been  made  parties  to 
the  appeal.  The  objection  is  well  taken,  as 
this  Is  an  action  of  revendicatlon  of  real  prop- 
erty, and  tbe  beirs  or  universal  legatees  of 
the  deceased  present  or  represented  lu  the 
state  are  necessary  parties.  Code  Iroc.  art 
123. 

Rehearing  granted. 

On  Rehearing. 

PROVOSTY,  J.  A  rehearing  was  granted 
In  this  case  because  the  defendant  had  died 
pending  the  appeal,  and  tbe  universal  leg- 
atees bad  not  been  made  parties  to  the  ap- 
peal. Tbe  proper  parties  have  now  been 
made^  and  the  case  resubmitted  "for  decision 
upon  tbe  oral  argument  and  tbe  briefs  here- 
tofore filed  on  ttie  original  hearing." 

The  court  sees  no  reason  for  changing  the 
decision  heretofore  handed  down.  It  Is  there* 
fore  rehistated  and  made  tbe  judgment  <tf 
tbe  court. 


ai7  La.> 
No.  16,117. 
STATE  T.  JAHBAUS. 
(Supreme  Oonrt  ttf  Louisiana.   June  4,  1006. 
Rdiearing  Denied  Jnne  22,  1906.) 

1.  Bnxs  AHD  Notes  —  Chboks  —  NoTicB  to 
Payee— State  Funds. 

The  check  assigned  to  defendant  was  to  be 
paid  from  state  funds. 

2.  Saub. 

The  initials  of  the  drawer,  ^T.  C,**  Iden- 
tified tbe  funds  infficientiy  to  place  defendant 
on  his  guard. 

3.  EsTopPEii— Acts  or  DEFAUXTTna  Ofticebs. 

The  state  is  not  estopped  by  the  act  of 
the  defaulting  officer,  even  in  ease  of  a  belated 
settlement. 
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4.  EtIDXNOE— PSCSniCFTIONS. 

When  a  defendant  can  by  his  "own  testi- 
mony throw  light  opoa  matters  at  tsnie  necessan 
to  his  defense  and  pecnliarly  within  his  knowl- 
edge, if  the  facts  exist,  and  fails  to  go  upon 
the  witness  stand,  the  preHumption  Is  raised, 
and  will  be  given  effect  to,  that  the  facM  do  not 
ezlst."  Bastrop  State  Bank  t.  htvj,  81  South. 
164,  106  La.  BOl. 

[Ed.  Note. — For  cases  in  Dofnt,  see  vol.  20, 
Cent  Dig.  Evidence,  S§  95,  96.] 

{Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Coort.  Par- 
ish of  Orleans;  George  Henry  Thdard,  Judge. 

Action  by  the  state  against  Arthur  Jah- 
rans.  Judgment  for  plaintiff,  and  defendant 
Bm)eals.  Affirmed. 

WlUlam  Stirling  Parkerson,  for  appellant 
Walter  Onion,  At^.  Gen.  (Miller,  Dufour, 
and  Lewis  OiUon,  of  connsel)*  tor  appellee. 

BBBAUZ,  a  J.  This  snit  was  brougbt 
by  the  state  to  recover  the  sum  of  $3,755.61, 
with  Interest,  from  the  succession  of  the 
late  Arthur  Jahrans.  The  charge  of  the  state 
Is,  as  relates  to  the  ez-sberlff  of  Calcasieu 
parish,  John  A.  Perkins,  that  be  collected 
taxes  for  her  which  he  failed  to  torn  orer 
to  the  auditor. 

The  state  charges  that  Jabraus  knew  that 
Perkins  was  sheriff  at  the  time  that  he  re- 
celved  from  falm  different  sums  of  money 
in  checks;  that  Jabraus  knew  that  the 
funds  against  which  the  checks  were  drawn 
were  not  the  property  of  Perkins,  but  of  the 
state;  and  that  Perkins  signed  the  che^s 
as  drawer  in  his  official  capacity. 

The  defendant  denied  all  indebtedness  on 
bis  part,  and  specially  averred  that  the 
state  la  estopped  by  reason  of  the  fact  tbut 
through  her  auditor  she  failed  to  require 
the  sheriff  to  make  his  returns  and  settle- 
ment as  the  law  requires. 

It  appears  that  John  A.  Perkinsi  was 
elected  sheriff  In  the  year  1900,  that  it  be- 
came known  that  be  was  a  defaulter  In  the 
year  1904,  and  that  be  Is  now  a  f'^gltWe 
from  Justice. 

It  is  a  fact  shown  by  the  testimony  that 
In  the  early  part  of  the  year  1904,  a  short 
time  before  Perkins'  defalcation  was  dis- 
covered, the  late  Mr.  Jabraus  received  from 
him  as  sheriff  checks  drawn  against  the  ac- 
count which  he  kept  as  sheriff  and  tax  col- 
lector In  the  Bank  of  Calcasieu  and  in  the 
First  National  Bank  of  Lake  Charles. 

At  first  the  sheriff  kept  a  personal  bank 
account  and  a  separate  account  as  tax  col- 
lector. In  the  year  1902  be  ceased  to  keep 
this  personal  account,  and  only  kept  an  ac- 
count as  tax  collector,  against  which  he 
drew  Indiscriminately,  personally  and  as 
tax  collector. 

Whilst  in  this  city  checks  were  signed  by 
"John  A.  Perkins,  T.  C,"  and  transferred 
by  delivery  to  Jahraus.  They  were  deposi- 
ted by  the  holder,  Jahraus,  In  the  Whitney 
National  Bank  for  coUertion,  through  which 
they  were  collected,  and  the  amount  was 
placed  to  his  credit  In  that  banlL 


The  case  went  to  trial  on  the  Issues  sug- 
gested by  the  foregoing,  and  on  the  trial 
It  was  shown  that  the  sheriff  was  a  defaul- 
ter for  a  large  amount;  that,  although  a 
large  sum  was  collected  through  his  saretiefi 
and  other  sources,  there  still  remains  due  to 
the  state  an  amount  largely  In  excess  of  the 
amount  for  which  the  state  sues  In  this  case. 

At  the  outset  of  the  discussion  we  readily 
state  that  we  agree  with  the  learned  counsel 
for  tbe  defendant  in  the  statement  that  the 
law  does  not  require  the  tax  collector  to 
make  a  deposit  in  any  particular  bank. 
There  may  be  a  rule  of  the  tax-collecting 
dt^partment  requiring  such  a  deposit  which 
is  safe  to  follow,  but  we  have  found  no 
shitute  on  the  subject 

We  may  as  well  state  here,  although  the 
law  does  not  require  the  deposit,  yet  If 
deposit  be  made,  the  state  may  trace  her 
funds  to  It,  if  it  consists  of  her  funds,  or  or 
funds  out  of  which  she  can  require  payment. 

It  Is  also  tmquestlonably  true,  as  stated 
by  learned  cotmsel,  that  the  state  requires 
the  sheriff  or  ex  officio  tax  collector  to  make 
due  returns  of  bla  collections  within  the 
first  10  days  of  January,  April,  July,  and 
October,  and  that  he  must  make  a  final 
settlement  within  10  days  after  the  20th  of 
July  of  each  year.  It  becomes  the  duty  of 
the  auditor,  In  case  of  the  sheriff's  failure 
to  thus  settle,  to  bring  the  matter  to  tbe  at- 
tention of  the  district  attorney,  and  that  the 
Judge  of  the  district  court  Is  required  to 
place  the  matter  before  the  grand  Jury. 

This  was  not  done,  although  the  sheriff 
had  not  settled  as  required. 

The  defendant  grounds  his  plea  of  estoppel 
on  the  fact  that  the  sheriff  was  always 
tardy,  never  In  time  at  all,  and  in  two  in- 
stances made  no  settlement 

Under  tbe  anthorlties  we  feel  conatraiued 
to  hold  that  even  If  tbe  auditor  was  slow 
in  requiring  settlement,  and  the  Judge  and 
the  district  attorney  did  nothing  In  the  mat- 
ter, and  even  If,  In  consequence  of  these 
facts,  the  defaulting  officer  continued  in  the 
enjoyment  of  public  confidence,  as  If  he  had 
discharged  all  the  duties  incumbrat  upon 
him,  yet  the  state  is  not  estopped.  It  can- 
not well  be  held  bound  by  the  illegal  acts  of 
the  officer  who  squandered  her  revenues 
and  defaulted  In  his  payments.  It  Is  well 
settled  that  "sureties  on  the  bond  of  an 
officer  cannot  avail  themselves  of  the  laches 
or  omissions  of  other  officers  of  the  state 
in  the  performance  of  duties  Imposed  by 
law  as  a  ground  of  discbarge  for  their  own 
liability." 

The  foregoing  citation  is  sustained  sub- 
stantially by  a  number  of  decisions  of  this 
court:  State  v.  Powell,  40  La.  Ann.  23i 
4  South  46,  8  Am.  St  Bep.  522;  State  v. 
Powell,  40  La.  Ann.  241,  4  South.  44T; 
Breaux  v.  Directors.  40  La.  Ann.  705.  4  South. 
880;  Police  Jury  v.  Tax  Collector,  31  La.  Ann. 
738;  Louisiana  v.  Gullbeau,  37  La.  Ann.  718; 
State  v.  Lanier,  31  La.  Ann.  426;  State  T. 
Lake^  46  La.  Ann.  1207.  14  Soath.  126. 
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The  question  Is  whetber  under  authority 
we  should  go  further  and  hold  that  third 
persona  (different  from  luretlefl)  fall  within 
the  same  rule. 

It  has  been  decided  that  the  government 
Is  not  liable  for  the  wrongs  committed  by 
Its  officers,  even  where  third  persons  are 
concerned;  that  It  Is  not  boond  by  the  neg- 
lect of  Its  officers;  that  the  acquired  rights 
of  tbe  government  cannot  be  destrpyed  by 
the  laches  of  Its  agents.  Gibbons  v.  U.  S.,  8 
Wall.  (U.  S.)  269,  19  L.  Ed.  453;  U.  S.  v. 
Klrkpatrick,  9  Wheat  (U.  S.)  720,  6  L.  Ed. 
199;  U.  S.  V.  Vanzandt,  11  Wheat.  (U.  S.) 
184,  6  L.  Ed.  448 ;  U.  S.  v.  NIcholl,  12  Wheat 
(U,  B.)  1205,  6  L.  Ed.  709;  Jones  v.  U.  S., 
18  Wall.  (U.  S.)  662,  21  L.  Ed.  867;  Shields 
V.  Ohio,  9  U.  S.  319,  24  L.  Ed.  357. 

True,  the  state  may  in  certain  instances 
be  estopped ;  but  we  have  never  found  that 
the  state  was  held  estopped  on  account  of 
tbe  acta  of  an  unfaithful  and  defaulting 
officer. 

There  are  a  number  of  decisions  In  mat- 
ter of  tax  collecting  and  assessment,  some 
of  which  have  been  cited  by  learned  counsel 
for  defendant  In  wtafcb  It  was  decided,  if 
a  person  has  been  Injured  by  the  action  of 
the  state,  the  state  ibonld  be  held  to  indemni- 
fication. 

These  decisions  are:  State  t.  Ober,  84 
La.  Ann.  861;  Louisiana  v.  R.  R.,  25  La. 
Ann.  65;  Louisiana  v.  Taylor,  28  La.  Ann. 
460;  Mower  v.  Kemp,  42  La,  Ann.  1007,  8 
South.  880 ;  R.  R.  Co.  v.  Sledge.  41  La.  Ann. 
903.  6  South.  725;  Folger  v.  Palmer,  85  La. 
Ann.  743. 

In  these  cases  there  was  no  question  of 
a  defalcation  of  an  officer.  The  error  In- 
TolEed  against  tbe  state  grew  oat  of  some 
statute  or  act  of  some  officer  who  had  acted 
within  the  scope  of  his  authority. 

If,  for  Instance,  In  the  matter  of  taxation, 
the  amount  should  be  retained  by  the  state, 
It  may  become  a  matter  of  had  faith  to  re- 
tain the  amount  If  not  due.  But  here  a 
different  question  entirely  presents  Itself, 
as  we  have  before  stated. 

No  decision  has  been  dted  In  whldi  It  was 
held  ^t  the  dllatorlneas  and  snbsequfflit 
defalcation  of  an  officer  was  cause  sufficient 
tqwn  which'  to  base  an  estc^pel.  Neither 
have  we  fonnd  In  oar  awn  researcbes  any 
iocb  decision. 

The  moment  defalcation  Is  disclosed,  policy 
requires  that  full  disclosure  he  made  which 
no  plea  of  estoppel  can  prevent 

We  leave  that  plea  convinced  that  It  can- 
not be  of  any  avail. 

We  win  here  mention  In  passing  that  In 
argument  at  bar  something  was  said  inci' 
dently  by  one  of  the  counsel  about  an  Im- 
plied and  resulting  trust  which  gave  a  right 
of  recovery  to  the  state  to  the  amount 
claimed. 

We  easily  dispose  of  that  ground  by  stat- 
ing that  there  Is  no  lien  save  that  created 
by  law. 

4180.— 


If  we  were  to  stop  here  in  tbe  discussion, - 
we  would  find  for  the  defendant  by  reason 
of  the  fact  that  the  state  has  no  right  spring- 
ing from  any  sort  of  implied  or  resulting 
trust  or  ]len.  It  is  exclusively  a  question  of 
ownership.  If  the  money  was  not  owned 
by  the.  state,  she  is  not  entitled  to  Judgment 

The  question  is  all-important 

We  feel  at  liberty  to  state  that  if,  at  any 
time  during  tbe  discussion  and  before  tbe 
case  is  finally  decided,  it  should  appear  with 
reasonable  certainty  that  the  state  .Is  not 
the  owner  of  the  fund,  from  that  moment 
it  will  be  determined  tliat  the  defendant  Is 
not  liable. 

It  is  the  money  of  the  state  for  the  follow- 
ing reasons: 

Tbe  total  state  taxes  for  the  year  1903  was 
¥96,212.13.  He  owed  licenses  in  addition. 
His  deposits  show  no  amount  equal  to  this 
indebtedness  to  the  state.  On  the  contrary, 
it  was  always  less,  both  in  the  year  1903  and 
In  the  year  1904. 

We  wlil  again  state,  In  other  words,  that 
all  his  collections  as  sheriff  deposited  with 
the  baulks  before  named,  which  were  the 
banl£s  in  which  he  made  his  deposits,  were 
less  than  the  amounts  owed  to  tbe  state,  to 
the  parish,  and  to  the  school  board. 

We  will  here  state  Incidentally  that  there 
Is  no  question  here  of  an  amount  due  for 
commissions,  or  of  any  private  funds  depos- 
ited by  him  In  this  sheriff's  ac<»>uut  fund. 
It  was  not  shown  that  be  ever  deposited  a 
cent  of  bis  own  to  bis  credit  on  this  account. 
It  was  exclusively  his  account  for'  taxes 
collected. 

The  question  sofflEests  Itself:  Was  the 
defendant  suffldcntly  placed  upon  Inquli^ 
by  the  fact  that  the  sheriff  signed  the  check 
"John  A.  Perkins,  T.  0."? 

He  was  dealing  with  P^cins  persooaUy. 
He  knew  or  should  have  known  it  He 
should  not  have  accepted  a  check  of  the 
sheriff  upon  his  trust  fund. 

"T.  0."  evidently  means  "Tax  Oollector." 
It  Is  requisite  that  fecial  heed  be  ^ven 
to  the  capacity  ot  the  drawer. 
/TbB  weakness  of  defendantfs  defense  In 
the  suit  Is  illostrated  by  the  following:  A. 
la  agent  of  B.  0.  knows  that  he  Is  agent 
and  that  A.  keeps  an  account  to  the  credit 
trf  B.  A.  as  agent  hands  his  check  to  C, 
who  accepts  It  and  collects  tbe  amount. 
That  Is  the  end  of  the  matter,  if  0.  knows 
nothing  of  the  purpose  for  which  A.  ha» 
drawn  the  check.  He  may  assume  that  It 
was  In  connection  with  his  agency,  and  th.it 
is  the  end  of  the  matter.  But  if  C.  known 
that  A.  is  the  agent  and  that  he  positively 
had  no  right  to  draw  on  the  fund  deposited 
to  B.*8  credit  except  for -the  one  purpose 
of  settling  with  A.,  his  principal,  and  be 
accejits  a  check  and  collects  the  amount 
thereon,  C.  might  be  made  to  refund. 

Here  tbe  defendant  somewhat  similarly 
accepted  a  check  of  the  tax  collector  on 
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funds  collected  hj  him  for  the  state;.  The 
defCTdant  must  be  held  to  have  known  that 
the  sheriff  had  no  right  to  dispose  of  that 
fond,  except  to  make  settlements  with  the 
state.  It  Is  the  express  law  of  the  state,  of 
which  every  one  mnst  take  notice  and  be 
on  his  guard.  > 

His  dealing  were  with  Perkins  peiaonal- 
ly.  As  a  question  of  law,  why  did  he  ac- 
cept a  check  of  'Terklns,  T.  a"? 

We  did  think  for  a  HtUe  time  that  the 
funds  deposited  In  the  two  banks,  before 
named,  by  Perkius.  were  the  Indebtedness 
of  the  banks  to  Perkins,  the  depositor,  as  It 
is  well  known  that  the  relation  between  the 
depositor  and  the  bank  Is  that  of  debtor  and 
creditor;  but  after  some  reflection  and  after 
considering  eminent  authority  we  have  ar- 
rived at  a  different  conclusion. 

The  syllabus  of  the  decision  to  which  we 
refer  reads  as  follows: 

"Although  the  relation  between  a  bank  and 
its  depositor  Is  that  merely  of  debtor  and  credi- 
tor, the  money  which  he  d^ositi  la  held  by 
him  in  a  fiduciary  capacity  and  does  oot  change 
its  character  by  its  being  placed  to  its  credit 
in  Its  bank  acconnt"  National  Bank  t.  In- 
snrance  Oo^lMU.  &  54,26L.Bd.e9a 

Hm  the  money  wu  mibstantially  tiu 
state's.  An  oacec  has  no  antliorlty  to  draw 
out  fonds  of  bis  principal  and  use  tbem. 

The  defendant  knew  or  shonld  have  known 
of  the  trust  relatl<me  existing  between  the 
drawer  of  the  check  and  the  state.  True, 
the  fogltlTe  ex-abetlfE  abbreviated  the  slg- 
natnre^  He  flld  not  set  out  at  length  that  he 
was  drawing  as  tax  collector,  bnt  It  remained 
that  hlB  Initials  Indicated  that  fkct  It 
hat  beoi  decided  that  Initials  sufficed. 
Summer  v.  Mitch^l  (Fla.)  10  South.  662,  14 
U  B.  A.  823.  80  Am.  St  Bep.  106;  Bhattock 
V.  People,  B  III.  477;  Bosa  t.  Wlngate*  30 
Miss.  440;  Eowley  v.  Berrean,  l2  IlL  200; 
Sparrow    Hovey,  41  Mich.  708, 8  N.  W.  196. 

In  regard  to  anotber  iwi^sltlon  ^riilcb 
has  entered  into  the  dlscnssioa  of  the  case 
— that  Is,  whether  the  defendant  shonld  have 
testified  and  explained  the  nature  of  the 
negotiation— we  will  state  tiiat  whilst  the 
defendant  should  not  be  held  too  dosely  to 
the  proof  of  facts,  or  of  the  necessity  of 
appearing  tn  his  own  cause,  yet  there  are 
cases  In  which  it  does  appear  that  he  shonld 
testify,  and  the  present  case  seems  to  be 
of  that  number. 

He  might  have  thrown  much  light  npon 
the  negotiatiuk  This  he  has  not  cbosoi  to 
do. 

Touctiing  the  necessity  just  mentioned,  we 
cite  the  following  cases:  Nunez  v.  Baybl, 
52  La.  Ann.  719,  28  South.  849;  King  v. 
Atkins,  33  La.  Ann.  1064;  School  Board  v. 
Trimble,  38  La.  Ann.  1078;  Pruyn  t.  Young, 
51  La.  Ann.  820,  26  South.  126;  Bastrop 
State  Bank  t.  Levy,  106  La.  586,  81  South. 
164. 

It  was  said  In  argument  that  Perkins  had 
collected  other  funds  than  those  coming  to 


the  state;  that  there  were  other  Interested 
creditors — the  parish  and  the  school  board. 

Reason  and  authority  hold  that  the  state 
is  entitled  to  the  preference  over  the  fund, 
whether  collected  for  it,  the  parish,  or  the 
school  board.  State  v.  Foster  (Wyo.)  38 
Pac.  026,  29  L.  B.  A.  243,  63  Am.  St  Bep.  47: 
Blbblns  V.  Clark  (Iowa)  67  N.  W.  884,  29 
L.  B.  A.  279;  Robinson  v.  Tlie  Bank,  18  Ga. 
96;  Jack  v.  Welennett  116  IlL  105,  3  N.  E. 
446.  56  Am.  Bep.  129;  State  v.  Uayor,  etc, 
10  Md.  504;  Orem  v.  Wrigbtson.  61  Md.  42, 
34  Am.  Rep.  286;  State  v.  Bowse,  49  Mo. 
686;  Bmltii  v.  State,  6  GUI  (Md^  46;  United 
States  V.  State  Bank,  6  Pet  (U.  &)  36,  8  L 
Ed.  306. 

We  realize  that  this  is  a  hard  case,  and 
have  felt  some  concern  about  our  concIosloiL 
We  wish  it  were  other  than  it  Is,  but  In  our 
view  of  the  law  It  cannot  be  otherwise. 

The  judgment  is  affirmed. 


ai7  La.1 
No.  16.129. 
STATB  ex  rel.  TOWN  OF  MINDBN  T. 
HtlNTIlB. 
In  re  ROBERTS,  Mayor,  et  al. 

(Supreme  Conrt  of  Louisiana.    June  4,  1906. 
Rehearing  Denied  June  22,  1006.) 

OanCIRAI.  liA^W  —  JUBISDICTIOir  of  SlTPBKlCX 

ConsT— Ebbob  or  La,w— Supkbvibobt  Pow- 

XBS. 

Where,  in  a  criminal  case  appealed  from 
m  mayor's  court,  to  the  district  court,  the  par- 
ties went  to  trial,  and  on  objection  made,  the 
district  Judge  ruled  that  the  affidavit,  not  bavii^ 
been  sworn  to,  furnished  no  bads  for  the  prose- 
cution, and  therefore  dlscha^ed  the  accused 
and  canceled  his  bond,  held,  that  the  conrt  har- 
ing  jurisdiction,  and  the  proceedings  being 
lar.  ttie  case  presented  merely  an  alleged  error  ot 
law,  ovw  which  the  Supreme  Court  has  no 
appellate  Jurisdiction,  ana  whidi  does  not  caQ 
for  the  exercise  of  Its  extraordinary  supervisor; 
IwwerB. 

[Eld.  Note. — For  cases  in  point,  see  voL  15, 
Oent  Dig.  Orimlnai  Law,  H  2672-2680.] 

(SyUabus  by  the  Court) 

W.  8.  Hunter  was  convicted  in  a  mayor's 
court  for  illegally  selling  intoxicating  liquors^ 
and  appeals  to  the  district  court,  where  the 
ooavlcticm  was  held  void.  Town  moved  for 
a  new  trial,  which  was  denied,  and  the 
state,  on  the  ration  of  the  town  by  Robert 
Roberts,  Mayor,  applies  for  writs  of  manda- 
mus, certiorari,  and  prohibition.  Dismissed. 

O.  BL  M<a>oiui]d  and  Lynn  Kyle  Watfclns, 
for  the  relatw.  Retipondent  Judge  (Stewart 
ft  Stewart  and  Tbomas  W.  Bobertson,  of 
counsel),  pro  eew 

LAND,  J.  It  appears  from  the  record  that 
W.  S.  Hunter  was  arrested,  tried,  and  con- 
victed in  the  mayor's  court  of  the  town  of 
Miuden  In  four  cases,  on  complaint  of  A.  H. 
Phillips,  town  marshal.  In  the  form  of  affi- 
davits signed  by  said  PbllUpe;  bnt  not  sworn 
to  before  the  mayor. 

Warrants  were  Issued  by  the  mayor,  and 
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they  refer  to  charges        par  affidavit  of 

complaint  on  file." 

Hunter  was  charged  with  selling  Intoxi- 
cating llqtiora,  and  Bollciting,  receiving,  and 
taking  orders  for  the  sale  of  intoxicating 
liquors,  and  making  delivery  of  intoxicating 
liquors,  contrary  to  the  town  mrdlnances. 
Hnnttf  appeared  by  counsel  In  tbe  mayor's 
court,  and  moved  to  qnasb  the  affidavit  and 
warrant  lu  each  case,  on  the  ground  that  be 
was  charged  with  three  distinct  and  specific 
offenses  requiring  different  aiid  separate  evi- 
dence and  In  no  way  aumected  with  each 
oth&e. 

The  defendant  prayed  In  tbe  alternative 
that  the  town  of  Mlnden  be  required  to  elect 
on  which  of  said  charges  It  would  proae- 
cnta  This  motion  was  overruled,  and  there- 
upon the  defendant  waived  arraignment  and 
pleaded  not  guilty.  Defoidant  was  tried, 
convicted,  and  sentenced  on  December  18, 
190G,  and  appealed  to  the  district  court 

On  April  9,  190Q,  the.  cases  were  called 
for  trial  in  the  district  court,  both  parties 
annouoclng  ready. 

Defendant's  counsel  objected  to  any  evl* 
deace  being  adduced,  for  tbe  reason  that  no 
affidavits  bad  been  filed  on  which  to  base 
the  prosecutions. 

Tills  objection  was  sustained,  tlie  appeal 
dlamleeed.  and  the  Judgment  of  conviction 
decreed  to  be  absolutely  null.  The  defend- 
ant was  discharged,  and  his  btads  canceled. 

On  the  next  day  the  town  of  Mlnden  ten- 
dered a  bill  of  axceptlmi,  which  was  objected 
to,  <m  tbe  ground  that  It  came  too  late;  no 
bill  having  ben  roaBrrefl  at  tin  time  of  lite 
mllDg. 

This  bill  was  signed  and  filed.  The  town 
then  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  thereupon  the  plaintiff 
excepted,  and  revetaeA  a  bill  of  exceptions, 
which  was  allowed  and  filed. 

On  April  26,  1906,  tbe  town  of  Mlnden 
filed  tbe  present  application  in  this  court 

The  Judgment  of  the  district  court  became 
final  on  April  10,  1906,  when  the  motion  for 
a  new  trial  was  overruled,  and  the  defendant 
discharged,  and  his  bonds  canceled. 

We  have  no  appellate  Jurisdiction  of  a  case 
of  this  kind. 

Article  8  of  the  Constitution  provides  that 
persons  sentenced  to  a  fine  or  imprisonm^it 
1)7  mayors  or  recorders,  shall  be  en^tled  to 
an  aiipeal  to  the  district  court  of  the  parish, 
np<m  giving  security  for  fine  and  costs  of 
court,  and  in  such  cases  trial  shall  be  de 
novo,  and  without  Juries. 

The  district  court  therefore,  had  Jurisdic- 
tion. The  district  Judge  did  not  refuse  to 
try  the  case,  but  daring  a  regular  trial, 
heard  and  decided  an  objection  to  tbe  admls- 
fiibility  of  evidence. 

The  most  that  can  be  said  Is  that  the 
district  Judge,  In  the  exercise  of  his  Juris- 
diction, committed  an  error  of  law  In  the 
roiing  complained  of. 

Such  an  alleged  error  furnishes  no  basis 


for  the  writs  prayed  for,  but,  tbe  relator 
appeals  to  the  supervisory  Jurisdiction  of 
this  coiurt  under  article  94  of  tbe  Oonitlta- 
tioa  of  189B>  which  reads  as  follows: 

"The  Sapreme  Court  shall  have  control  and 
rapervisloa  over  all  inferior  courts.  The  court 
or  any  Justice  thereof,  shall  have  power  to  Issue 
writs  of  certiorari,  prohibition,  nandamuSt  Quo 
warranto,  and  other  remedial  writs." 

In  State  ex  reL  Patton  t.  Judge.  40  La. 
Ann.  888,  4  Sooth.  IKK  8  Am.  St  Bep.  fi82, 
tills  court  said: 

"Mere  error  In  the  dsdsloaa  of  Questions 

properly  submitted  to  their  determination  and 
regnlarly  determined,  can  only  be  corrected  In 
the  exercise  of  a  jurisdiction  purely  appdlate" — 
dting  Stote  ex  rel.  Wintx,  SS  La.  Ann. 

In  State  ex  rel.  Broussard  v.  Justice,  42 
La.  Ann.  1190,  S  South.  441.  it  was  said: 

"This  court  In  the  exercise  of  its  supervisory 
Jurisdiction  will  not  when  the  inferior  court 
has  jurisdiction  of  the  suit,  and  the  proceedings 
were  regular,  go  behind  them  and  review  the 
judgment  rendered  by  the  Inferior  trlbnnaL" 

Jn  State  ex  ret  Bocchi  v.  Judges  45  La. 
Ann.  636,  12  South.  941,  the  court  held  that 
the  object  of  our  supervisory  jurisdiction  "Is 
not  to  amend,  reverse,  or  affirm  the  Judgment 
attained,  but  to  pronounce  It  ab  origlne 
null,  void,  and  of  no  effect" 

It  may  be  stated,  however,  that  this  court 
will  also  exercise  its  supervisory  jurisdiction 
In  cases  where  a  party  has  been  denied  some 
plain  legal  right  or  condemned  without  a 
hearing  or  a  Judgmmt  has  been  rendered 
without  any  evidence  whatever,  or  where 
there  has  been  a  downright  denial  of  justice. 
State  fex  rel.  M^otto  v.  Judge,  45  La.  Ann. 
1437,  14  South.  419;  State  ex  rel.  Waller  v. 
Justice.  47  La.  Ann.  27,  16  South.  565;  State 
ex  rei.  Hobn  v.  Recorder,  50  La.  Ann.  548, 
23  South.  621;  State  ex  rel.  Vincrait  T.  Graf- 
flna,  62  La.  Ann.  694,  27  South.  564. 

In  State  ex  rel.  Lumber  Co.  v.  Justice.  48 
La.  Ann.  1682,  21  South.  119,  this  court  said : 

**The  proceedings  show  no  irregularity,  and 
our  cognizance  under  the  writ  of  certiorari  Is 
confined  to  the  record  and  to  a  correction  of 
tbe  proceedings.  •  •  •  The  certiorari,  we 
have  iiad  frequent  occasion  to  hold,  is  not  the 
substitute  for  an  appeal." 

See,  aleo.  State  ex  rel.,  etc,  v.  Judge,  47 
La.  Ann.  1065,  17  South.  690. 

In  State  ex  rel.  Guameri  v.  Judges  62  La. 
Ann.  964,  27  South.  <Hi6,  It  was  held  that  th« 
mere  correctness  of  the  ctmcluslons  of  the 
district  Judge  as  to  the  nullity  of  a  Judgment 
rendered  by  a  Justice  of  the  peace  could  not 
be  tested  In  the  Supreme  Court  nndn  Its 
supervisory  powers. 

The  same  doctrine  has  been  aivlled  to  a 
ju^ment  of  a  Court  of  Appeal.  47  La.  Ann. 
1616^  18  BouISl  Ua 

In  State  ex  rti.  Great  v.  Judge,  104  La. 
688,  29  South.  278,  this  court  held  that  It 
would  not  under  Its  supervisory  powers  re- 
view in  a  criminal  case  the  correctness  of 
tbe  conclusions  of  tbe  Judge  as  to  tbe  ad- 
missibility, force,  and  effect  of  evidence;  and 
Intw  alia  said: 
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"MtsappllcatioD  of  law  to  any  flven  state  of 
facts  is  not  excess  of  jurisdiction,  but  error." 

The  qnestioii  whether  the  defendant  could 
be  proBecnted  on  on  affidavit  without  a  jurat 
was  one  of  law  for  the  Judge  to  deter- 
mine, and  Is  no  more  reviewable  by  this 
court  than  the  question  of  the  sufflctency  of 
an  indictment  or  Information  In  a  misde- 
meanor case. 

It  Is  therefore  ordered  that  the  proTislooal 
writs  herein  Issued  be  recalled,  and  that 
this  application  be  dismissed  at  tike  cost  of 
relator. 

ai7  La.) 

No.  18.00a 

OLAHK   V.  WHITAKBE. 

(Supreme  Court  of  Louisiana.    Jane  4,  1906. 
Rehearing  Denied  June  28,  1906.) 

1.  Hubbard  and  Wife— Wire  as  Subett— 
.  Disposal  of  Sepabatb  Pbofebtt— RiaHTs 

OF  Bona  Fide  Holdebs-^Pubchaseb  of 
Note. 

While  the  wife  cannot  be  held  as  surety 
for  the  payment  of  her  husband's  debts  If  she 
does  not  avail  herself  of  the  protection  afforded 
and  chooses  to  dispose  of  her  property  in  his  In- 
terest, she  cannot  have  the  sale  or  other  dis- 
position made  of  tbie  property,  annolied  to  the 
udlce  of  persons  without  notice,  who  have 
t  with  the  hnsband  <m  the  Mtti  which  re- 
corded deeds  give  rise  to. 

The  sale  was  made  by  the  mother  to  her  son, 
part  cash,  part  on  time. 

The  negotiable  paper  executed  by  the  son 
represented  the  credit  portion,  and  was  secnred 
by  vendor's  lien  and  mortgage.  The  assignment 
of  the  paper,  identified  with  the  sale,  carried 
with  it  the  mortgage  and  privilege  as  well. 

As  relates  to  the  negotiable  paper,  there  was 
DO  eijuity  which  could  give  rise  to  the  preeump* 
tion  of  bad  faith  against  the  holder. 

As  reltitea  to  the  lien  and  mortgage,  there  are 
no  equities  upon  which  they  can  oe  annulled 
in  third  hands,  accepted  as  they  were,  In  good 
faith. 

2.  PUDOB— NOTD— IRDOBBEUENT. 

A  note  may  be  pletlged  withoat  the  special 
indorsement  of  the  pledgor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  T  48£] 

(Syllabus  by  the  Ciourt.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

Action,  by  Mrs.  H.  H.  Clark,  wife  of  S.  W. 
Clark,  against  John  T.  Whltaker.  Judgment 
for  defoidant  and  plaintiff  appeals.  Af- 
firmed. 

E.  A.  O'Sulllvan,  for  a^Ilant  Victor 
Leovy,  for  appellee  and  interveners. 

BROAUX,  a  J.  Plalntlfr,  wife  of  Stephen 
W.  Clarfc,  Sr.,  sued  for  the  return  to  her  of  a 
promissory  note  for  $4,500,  secured  by  ven- 
dor's privilege^ 

It  appears  that  taer  father  had  large 
means;  years  ago,  a  few  days  before  her 
marriage,  her  father  and  mother  made  her 
an  antenuptial  donation,  consisting  of  a  prom- 
1BSOE7  note,  which  was  paid  by  the  mother 
after  ttw  father's  death,  by  investing  the 


amoont  of  tiie  note  in  buying  fdr  plalntlfl  a 

home. 

This  Investment  was  made  In  compliance 
with  the  advice  of  the  father  of  plaintiff, 
which  was  that  she  should  buy  a  home,  and 
not  part  with  It  under  any  circumstances. 

The  daughter  Inherited  other  amounts 
which  were  Invested  In  her  husband's  busi- 
ness. Tbls  business  was  carried  on  la  the 
name  of  Clark  ft  Sons,  a  firm  at  the  time  com- 
posed of  Clark*  Br.,  and  the  two  sons  of  their 
marriage^ 

Zn  the  year,  1899,  plaintiff,  at  the  instance 
of  her  husband,  sold  the  home  In  question  to 
her  son  Sheldon  W.  Clark,  Jr.,  for  the  sum  of 
f  6.00a  The  deed  of  sale  recites  that  f  L600 
wwe  paid  In  cash,  and  for  the  remainder, 
to  wit,  HJBOO,  apnnnlBsory  note  wn  ezecnted. 
representing  the  price,  payable  In  two  years, 
secured  by  vendor's  privilege  on  the  pKpvty. 
The  note  was  made  to  the  order  oC  tbe 
maker,  and  by  him  Indorsed,  and  bore  the 
notary's  parapb. 

In  the  year  1902  she  became  uneasy  about 
the  health  of  her  scm,  wbo  was  sick.  The 
physician  advised,  in  order  to  afford  him 
some  little  relief,  tiiat  he  should  be  sent  to 
anotlier  climate,  whereupon  she  moitloned 
the  necessity  of  the  duui^  to  her  hnsband, 
and  said  to  him  that  she  was  quite  willing, 
for  the  sake  ot  her  son's  health,  to  mortgage 
the  hmn&  The  husband's  ri^Iy  was  that  the 
money  needed  could  not  be  raised  in  that 
way  as  the  pr(q>erty  was  already  mattgageA. 

TowAing  the  note  in  question,  plaintiff 
avers  In  her  petition  that  It  remained  tn  ttw 
possession  of  her  husband  with  her  consent, 
and  she  adds  that  she  has  never  bem  la  pos- 
sesdon  of  the  note  since  it  was  signed  She 
also  states  that  tbe  note  was  negotiated  by 
her  husband  In  May,  1904.  It  was  at  that 
time  tliat  she  became  aware,  she  aaya,  that 
def«idant  was  tbe  holder  of  the  note.  She 
never  received  any  part  of  the  price.  The 
$1,600,  as  before  mentitmed  as  cash,  was  not 
paid,  and  tbe  amount  An-  which  the  note  was 
negoUated  by  bee  husband  was  never  tuned 
over  to  lier.  The  note  was  negotiated  with- 
out her  knowledgei 

She  testified  as  follows: 

"Q.  Bad  Mr.  Clark  told  you  that  he  was  goiog 
to  medge  this  note  woald  you  have  consented? 
A.  Xes,  sir,  like  any  wife  would.  Q.  If  he  bad 
told  you  that  he  was  going  to  do  It  would  yoD 
have  consented?  A.  XflSi  sir." 

Plaintiff  urges  that  hw  husband  bad  no 
right  to  thus  pledge  her  note  to  secore  pay- 
ment on  debt  of  his  own;  that  defendant, 
Whltaker,  knew  tiiat  be  was  transacting  with 
her  busbaud.  and  that  tbe  note  r^reseoted 
her  separate  and  paraphernal  fund. 

An  admhudon  in  the  record  explains  the 
relation  trf  defendant  to  the  transaction, 
Quoting : 

'^Admitted  if  tbe  interveners  were  here  that 
they  would  testify  that  Mr.  Whltaker  acted  as 
their  agent  in  this  transaction  as  allied  in  tht 


Digilized  by 


La.) 


CLABK  T.  WHITAKSR 


681 


InteirentiDQ,  and  voald  alM  tecdfy  tiiat  ihvr 
kn«w  notbiiiir  whatever  of  the  .matters  con- 
eemed." 

In  the  answer,  defaidant  Whitaker  allied 
that,  while  be  acted  In  bis  own  name,  he  waa 
tbe  ot  the  Interrenera;  that  they 

received  tbe  note  In  Bood  faith  befere  matnr- 
Ity  wltbovt  notice. 

The  Interrenrae  snbetantlaUy  adopted  the 
defense  which  tbe  defendant  urged  In  hto 
answer. 

Tbe  note  In  queatlon  was  tranafwred  by 
S.  W.  Clark  to  the  pnrchaaer  an  act  of 
pledge  writtoD  In  tbe  nsual  form  of  so'^b  acts. 

We  should  mention  ae  part  of  tbe  case  that 
plaintiff,  In  addition  to  her  allegationa  that 
the  note  is  hers,  alleges  that  tbe  pledge  waa 
absolutelf  Illegal  by  reason  of  tbe  fact  that 
the  note  waa  not  indorsed  by  tbe  pledgor  S. 
W.  Clark. 

Tbe  relation  of  the  facte  would  net  be  anffl- 
clently  complete  were  we  not  to  mention 
specially  that  <m  tbe  28tb  of  September,  180&, 
plaintiff  aold  tbe  properly  to  her  son.  On  tbe 
8d  day  of  May,  1901,  plaintiffs  husband 
borrowed  $4,600  from  tbe  Whitney  National 
Bank,  payable  In  one  year-  In  May,  IWZ, 
this  loan  was  renewed  with  a  similar  pledge ; 
that  Is,  tbe  note  secured  by  vendor's  privilege 
before  refwred  to  A  similar  negotiation 
was  ent^ed  into  tor  1908.  The  last  pledge 
waa  made  to  the  defendant,  for  account  of 
tbe  Interveners;  that  Is,  tbe  pledge  which 
Intervttwrs  now  claim. 

Tbe  defoidant.  Whitaker,  tesUQrtng  in  re- 
gard to  this  fact  said,  speaking  of  the  bna- 
band  of  plaintiff,  quoting : 

"At  tliat  particular  time  he  was  a  man  rap- 
poeed  to  have  large  means ;  Btood  remarkably 
well,  and,  on  inqairy,  I  waa  told  that  be  was 
exemplary  in  the  extreme  regarding  his  obliga- 
tions ;  I  had  bad  dealings  witn  him  and  trasted 
Mm  Implicitly:  tiie  note  was  to  be  an  additional 
secnrfty  and  the  firm  also  Indorsed  the  note,  so 
I  considered  that  I  had  not  only  the  note  and 
a  man  enfficiently  good,  bnt  also  a  mortgage 
note  and  the  indorsement  of  the  house." 

Tbe  following  admission  is  also  of  record, 
quoting: 

*^lth  few  modifications  they  are  willing  to 
admit  that  tbe  books  will  ehow  that  on  the 
8d  of  May,  1901,  Mr.  S.  W.  Clark,  Sr.,  the 
hasband  of  Mrs.  H.  H.  Clark,  deposited  a  check 
which  be  had  received  from  Mr.  Whitaker  to 
tbe  credit  of  S.  W.  Clark  &  Son,  and  that  on 
the  same  day  S.  W.  Clark  ft  Son  drew  his  check 
In  amount  sufficient  to  cover  the  loan  made,  and 
Mr.  Ciark  presented  the-  check  and  recelvea 
from  the  bank  a  note  of  S.  W.  GUik.  Jr.,  which 
was  handed  to  S.  W.  Clark,  Sr.,  and  the  trans- 
action was  closed. 

"By  Mr.  Leovy  :  I  note  in  the  admission  that 
connsel  does  not  refer  to  the  fact  that  the 
mortgage  note  was  pledged  as  collateral  tor  the 
note  of  S.  W.  Clark  and  Son  which  was  handed 
to  8.  W.  Clark,  Jr.,  at  the  time. 
"By  Mr.  O'Snlllvan:  I  will  admit  that" 

At  the  outset  we  will  state  that,  whilst  it 
la  true  that  the  wife's  property  cannot  be 
l^Uy  pledged  as  security  for  the  payment 
of  her  husband's  debt,  none  tbe  less,  when 
It  becomes  evident  that  tbe  Intention  waa  to 


set  aalde  tbe  protection  which  tbe  wife  may 
nerdse  against  marital  influence  touching 
her  paraphernal  rights,  she  mas,  under  cer- 
tain ctarcomstances,  lose  tbe  protection  ac- 
corded by  law. 

The  plaintiff  bad  tbe  right  to  sell  ber 
property  to  her  son.  The  note  which  tbe  son 
issued  to  her  was  negotiated  and  represented 
the  credit  portion  of  the  purchase  price. 
To  this  point  of  the  case  plaintiff  did  not 
aver  that  there  had  been  any  illegality  or 
irregularity. 

Tiie  husband's  influence  preeraite  the  ques- 
tion Involved.  We  have  not  found  In  tbe 
testimony  that  be  sought  to  Influence  plala- 
tlif  by  resorting  to  methods  reprobated  by 
law;  the  record  does  not  discloae  that  ho 
attempted  In  any  way  to  capture  plaintiffs 
Judgment  or  to  coerce  her  will  In  matter  of 
signing  the  act.  The  sale  and  purchase  was 
a  volnntery  act  of  the  mother  and  son. 

The  promissory  note.  Tbe  plaintiff  as 
holder  of  the  promissary  note  knew,  or 
should  have  known,  that  if  It  passed  into  the 
hands  of  third  persons  It  might  legally 
be  held. 

It  is  flrmly  imbedded  in  Jurisprudence 
that  a  t>ona  fide  purchaser  for  a  consider 
ation  before  maturity  Is  protected,  at  least, 
to  the  extent  of  the  amount  paid  by  him;  the 
note  he  tiolds  is  clear  of  all  equities  betweer. 
the  parties. 

We  shall  not  Infer  that,  owing  to  the  fact 
that  tbe  wife,  plaintiff  here,  who  was  origt 
nally  tbe  person  to  whom  It  bad  beea  issued, 
is  not  bound  because  the  husband  pledged  It 
He  treated  It  as  his  own;  offered  It  to  tbe 
defendant  and  after  the  negotiation  had 
tbe  proceeds  placed  to  the  credit  of  the  com- 
mercial Arm  of  which  be  was  a  member. 

The  law  has  placed  it  within  the  power 
of  the  wife  to  take  care  of  her  paraphernal 
funds,  but  she  is  not  oitirely  relieved  of  all 
care  and  responBibtllty  in  that  regard;  she 
also  must  be  held  to  some  responBlbllli?.  to 
some  exertion  on  her  part,  in  order  that  it 
may  not  pass  out  of  her  hands  and  become 
a  snare  to  third  persons. 

This  was  substantially  tbe  view  expressed 
to  two  cases  of  a  comparatively  recent  date. 
Lester  v.  Sierifl,  46  La.  Ann.  844, 16  South.  4; 
Colgto  V.  Courr^,  106  La.  681,  SI  Bontb. 
144. 

While  this  is  substantially  admitted  by 
plaintifl^  the  contention  la,  on  her  part,  that 
tbe  mortgage  iteelf  with  which  tbe  note 
is  identified  does  not  pass  as  a  negotiable 
Instrument  This  la  true  to  some  extent, 
but  it  has  been  held  repeatedly  that  tbe  mort- 
gage aim  la  transferred  If  thwe  la  nothing 
to  warn  third  persona  against  becoming 
tte  transferee. 

Tbe  decisions  quoted,  supra,  lead  to  the 
one  Inferaice  that  tbe  note  Identified  with  the 
mortgage  transfers  the  mortgage  by  which  it 
Is  secured  If  there  la  nothing  in  either  to 
place  the  bolder, on  inquiry. 
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In  thia  Instance,  also,  as  well  u  tbe  case 
In  tbe  detdiioiu  dted,  the  deed  was  placed 
on  record  with  tbe  wife's  consent;  she  can- 
not recall  it  to  the  prejudice  of  the  bolAev  of 
the  note  and  transferee  of  the  mortgage. 

I^eamed  counsel  for  plaintiff  cites  several 
decisions,  the  first  of  which  Is  Sdimldt  t. 
Frejr,  8  Bob.  485;  and,  last.  Equitable  t. 
Talbert.  49  La.  Ann.  1308,  22  South.  762,  In 
which  It  was  decided  that  tbe  act  of  mortgage 
was  not  a  negotiable  Instmment,  and  is  sub- 
ject to  all  the  equities  between  the  parties. 

With  rtference  to  the  latter,  tbe  secoiltT— 
the  mortgage  ratheor — there  Is  a  limit  even  in 
the  cited  dedsioos.  The  wife  Is  not  entirely 
protected  against  her  weakness  of  which  the 
transferee  knew  nothing. 

It  Is  evident  tJiere  are  two  prlncU)ie8  of 
law,  one  for  which  plaintiff  contends;  tbe 
other,  the  defendant  Under  the  former, 
protection  Is  afforded  the  wife  against  mar* 
Ital  Inflnoice  In  matter  of  her  paraphernal 
property. 

Where  It  Is  evldeit  that  the  wife  was  the 
security  of  her  husband,  the  public  Is  then 
warned,  and  ttie  transfer  may  become  null 
In  whatever  hands  It  may  fall.  There  are 
a  number  of  decisions  In  which  she  has  re- 
covered her  rights  despite  the  fact  that  she 
bad  voluntarily  contracted  and  consented  to 
the  transfer.  She  shall  not  be  the  security 
of  her  bnaband  la  ttie  Injunction  of  tbe  law. 
Cav.  Code,  art  896. 

The  aecurlty  to  which  we  r^er  manlfesta 
the  Intention  to  become  the  security  of  her 
husband. 

But  In  Interpreting  the  dted  article,  It 
baa  been  held  that  there  Is  a  difference  be- 
tween  an  act  of  mortgage  to  (tecure  a  debt 
of  the  husband  and  an  act  of  sale  which  tbe 
wife  has  made  for  the  payment  of  hla  debts. 
106  La.  691,  31  South.  144. 

This  Is  required  by  the  necessity  that 
there  should  be  freedom  la  contract 

Tbe  wife  can  do  as  she  pleases  with  tbe 
proceeds  of  a  sale  In  case  of  a  sale,  and  If 
she  chooses  to  apply  tbem  to  the  payment  of 
the  debts  of  her  husband,  tblrd  personal  are 
not  to  be  made  to  lose  thereby.  This  was  the 
view  expressed  In  the  Conrr^e  Case,  cited 
supra.  That  case  Is  very  pertinent  to  the  Is- 
sues here;  for  the  wife  conferred  upon  the 
husband  tbe  ability  to  use  tbe  note  in  tbe 
manner  before  mentioned. 

We  have  said  above  that  there  are  two 
principles  which  present  themselves  In  this 
case  at  this  time. 

We  have  stated  the  flnrt ;  the  other  springs 
out  of  the  necessity  which  the  commerclnl  law 
Imposes  on  treating  negotiable  Instruments 
before  maturity  as  free  of  equities  between 
the  parties.  Tbe  commercial  Instmment 
Identlfled  ttie  act  by  which  It  Is  secured 
gives  character  to  the  transfer  and  excludes 
the  poaslblllty  of  claiming  It  back  because 
at  some  Influence. 

It  must  be  remembered  that  this  note  Is 


complete;  nothing  Is  to  be  added  to  It;  so 
Is  also  the  sale.  It  may  be  unfortunate  that 
by  a  fiction  of  tbe  law  Immovable  property 
may  become,  as  It  were,  mobUlEed,  and  rights 
thereon  pass  Into  tblrd  hands. 

Under  the  commercial  law,  as  now  inter- 
preted, it  cannot  be  avoided.  It  may  be  that 
In  the  Intwest  of  the  home  and  of  the  family 
the  wife  should  be  protected  from  her  own 
weakness.  If  the  law  be  deficient  in  this  re- 
Bpect  it  Is  not  for  ua  to  supply  the  omission. 
We  Interpret  it  as  we  find  It 

The  following  decisions  are  in  point;  they 
strongly  sustain  the  view  that  secret  equitlet 
will  not  be  of  any  avail  against  a  bona  fide 
holder  of  a  note  transferred  before  maturity, 
nor  against  a  mortgage  wbldb  secures  Its  pay- 
moit :  Carpenter  v.  Alloi,  16  La.  Ann.  435 : 
Oord<m  v.  Maxwdl,  27  La.  Ann.  S6 ;  Taylor 
V.  Bowles,  28  La.  Ann.  294;  Davis  Oreve, 
82  La.  Ann.  420. 

Tbe  Supreme  Court  of  the  United  States  la 
equally  as  decided  and  direct  upon  the  sub- 
ject, as  will  be  seen  by  consnltii^  the  follow- 
ing decisions:  Carpenter  v.  Logan,  16  Wall. 
(U.  8.)  271,  21  L.  Ed.  818;  Sawyer  v.  Pric- 
kett,  19  Wall  (U.  B.)  146,  22  L.  Ed.  106;  and. 
last^,  the  followli«  from  our  own  court  Is 
very  clear  upon  tbe  subject :  Lestn^  v.  Oon- 
nelly,  46  La.  Ann.  840,  16  South.  4,  and  the 
Whltbeck  Case^  47  La.  Ann.  49. 16  South.  670. 

This  briligB  us  to  the  second  branch  of  the 
case,  springing  out  of  the  pn^MMltlm  Oiat 
the  note  was  not  Indorsed  de  pledgor  B. 
W.  Olarfc.  Sr. 

Tbe  flawing  is  tbe  text  ot  -Qm  artlde  In- 
voked : 

"A  bUl  of  exchange  or  promissory  note  by 
notarial  act  althoa^  endorsed  by  tbe  payee 
In  bank.  Is  not  complete  and  binding  as  to 
third  persons  without  the  Indorsement  ot  tiie 
pledgor  if  the  Instroment  Is  negotiable.'* 

In  tbe  case  before  ua  there  was  an  act  of 
pledge  signed  by  tbe  pledgor.  The  act  Itsdf 
was  drawn  In  the  usual  form;  true,  the  nabe 
was  not  signed  by  blm,  but  it  formed  part  of 
the  act  which  he  signed. 

The  contratlon  on  the  part  of  the  learned 
conned  for  plaintiff  (urged  in  argnmrait  for 
the  first  time  In  this  court;  tt  was  not  pleaded 
at  all,  nor  was  it  previously  urged  in  tlie 
district  courQ  la  that  the  arttde  in  question 
has  not  been  repealed,  and  to  sustain  his  con- 
tention he  dtea  Cater  .v.  Herrell,  14  La.  Ann. 
876,  and  SeweU  v.  McNeill,  17  La.  186. 

True,  Act  No.  167,  p.  239.  of  1900,  apecially 
repeals  only  certain  articles  stated;  it  does 
not  Include  In  words  the  article  quoted  above, 
but  It  does  repeal  It  In  effect 

It  provides  that  negotiable  notes  may  be 
transferred  delivery  to  tbe  creditur  wi12i- 
out  further  formality. 

As  relates  to  n^otlablllty.  there  is  scant 
difference  betweoi  a  ne^tlable  stodk  certif- 
icate and  a  promissory  note^  As  to  fbe  for- 
mer, It  has  been  held  that  tt  may  be  pledged 
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toy  delivery.  Mineral  Water  Mfg.  Co.  t. 
Deblleux.  40  La.  Ann.  ise,  8  South.  728. 

In  another  case  the  ple^ie  of  bonds  and 
stock  was  attacked.  While  It  was  not  on 
grounds  entirely  similar  to  those  here,  It  re- 
mains as  a  fact  that  the  court  held  that  the 
bonds  were  negotiable  InstnimeDts  and  prop- 
erly transferred  by  delivery.  The  court 
specially  cited  article  168  in  pari  materia. 

We  quote  from  this  article : 

"Provided  also  that  whatever  may  be  In  Ok 
form  of  the  act.  It  mentions  the  amoont  of  the 
debt  as  well  as  Oie  species  and  note  of  the 
claim  given  in  pledge.'^    Civ.  Code,  art.  1S8. 

The  conrt  Interpreted  this  article,  and  ar- 
rived at  a  similar  conclusion  as  before  ex- 
pressed In  Smith  v.  Orescent  City  Live  BtwA 
T^nAijtg  A  Slam^tw  House  Co.,  80  Ul  Ann. 
1879. 

The  first  act  having  some  pertinence  Is 
Act  Now  287.  p.  848,  of  18SS ;  and  the  last  act 
upon  the  subject,  that  is,  the  act  of  1900, 
does  not  leave  any  good  ground  upon  whidi 
to  dedde  that  the  note,  negotiable  In  form, 
should  be  signed  by  the  pled^r. 

We  have  arrived  at  the  conduibm  tbat  tb» 
Judgment  is  legal. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  Is  affirmed. 


(117  La.) 
No.  16,040. 

BOABD  OF  DIBBOTORS  OF  PARISH  OF 
LIVINOSTON  V.  LANIER  et  al. 

<8npT«me  Court  of  Louisiana.    Jnne  4,  1906. 
Rehearing  Denied  June  23, 1906.) 

PimLio  Lauds— Sau  or  Sobooi.  Lauds— 
Hitmnru  Paica. 

Act  No.  289.  p.  239,  of  1867,  fixing  at 
$1.25  per  acre  the  minimum  price  at  which 

eiU>lie  sdiofd  lands  may  be  sold.  Is  snpeiseded 
r  the  Revised  Statutes  of  1S70.  section  2960 
of  which  prescribed  the  manner,  terms,  and  con- 
didons  of  the  sale  of  such  lands,  and  saye 
ootUng  of  m  minimum  price,  and  the  repealing 
elausa  <tf  which  repeals  "all  laws  on  the  same 
sahjcct-matter." 
Bfeanz*  C.  J.,  dlssentinc. 
(Syllabus  by  the  Court) 


Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Livingston;  Clay  BlHott, 
Judge. 

Action  by  the  board  of  directors  of  the 
parish  of  Livingston  against  J.  8.  Lanier  and 
BfaiiBsa  Lanier,  warrantor.  Judgment  for 
plalntUfs,  and  defendants  sppeaL  Keren- 
ed.  and  suit  dismissed. 

Stephen  Dudley  Ellis,  for  appellants.  Bol- 
Inr  Edwards  Kemp,  for  appellees. 

FBOVOSTY,  J.  This  suit  Is  brought  by 
the  school  board  of  the  parish  of  Uvlngstont 
to  set  aside  a  sale,  made  en  the  18th  of 
December,  1887,  of  a  certain  tract  of  public 
school  land,  described  as  follows:  the  B. 
%  of  the  N.  B.  U  and  the  N.  E.  %  of  the  S. 
8.  )4  of  sectlen  10^  township  B  8.,  range  4  B. 


The  sole  ground  of  nullity  is  that  the  sale 
was  made  for  less  than  $1.2S  per  acre. 

The  first  act  providing  tor  the  sale  of  school 
lands  was  act  No.  821,  p.  422,  of  1856.  Its 
section  34  (page  430)  prescribed  the  manner 
of  selling  the  lands,  and  fixed  the  minimum 
price  ot  $1.26.  It  was  sUent  In  regard  to 
the  making  of  an  appraisement  It  was  fol- 
lowed by  Act  No.  239,  p.  239,  of  1867,  entitled 
"An  act  to  amend  and  re-enact  sections  16 
and  84  of  Act  321  of  1855."  This  amending 
act  required  an  appraisement  to  be  made, 
and  preserved  the  minimum  price  of  $1.25; 
but  said  nothing  as  to  whether  the  property 
might  or  not  be  sold  for  less  than  the  ap- 
praisement In  the  case  of  School  Directors 
V.  Coleman,  14  La.  Ann.  186,  a  sale  made  on 
the  2l8t  of  November,  1857,  was  set  aside, 
because  it  had  brought.Iess  than  the  appraise- 
ment The  next  act  was  that  of  18S8  (No. 
267,  p.  185),  entitled  "An  act  to  amend  and 
re-enact  sections  16  and  34  of  Act  321  of 
1855."  The  next  and  last  was  Rev.  St  1870, 
H  1816,  2960.  embodying  this  act  of  1868.  as 
being  the  law  prescribing,  as  Indicated  by 
the  marginal  note,  the  "manner,  terms,  and 
conditions  of  the  sale  of  school  lands."  Its 
requirement  Is  that  the  land  be  appraised, 
and  be  sold  to  the  highest  bidder.  No  men- 
tlou  Is  made  of  a  minimum  price. 

The  act  of  1868  makes  no  reference  to  the 
act  of  1867,  and  plalntlflC  contends  that  It 
does  not  repeal  it  and  that  the  latter  act, 
fixing  the  minimum  price  at  $1.25,  remains  In 
full  force.  Perhaps  this  might  be  true,  if 
the  act  of  1868  stood  alone.  Its  repealing 
clause  repealed  only  conflicting  laws;  not  al- 
so those  on  the  same  subject-matter.  But 
the  repealing  clause  of  the  Revised  Statutes 
repealed  "all  laws  and  parts  of  taws  on  the 
same  subject-matter."  This,  certainly,  had 
the  effect  of  repealing  the  act  of  1857,  which 
unquestionably  was  on  the  same  subject-mat- 
ter, namely,  prescribing  the  manner  and  form 
of  the  sale  of  these  school  lands. 

Indeed,  the  very  purpose  of  revising  the 
statutes  is  to  winnow  the  mass  of  them  that 
accumulates  In  the  course  of  years,  and  sep- 
arate the  chalf  from  the  grain,  do  away  with 
the  obsolete,  and  retain  those  still  In  force. 
Hence,  section  2^6,  Rev.  St,  which  prescrib- 
es In  minute  detail  the  manner  of  proceeding 
In  selling  school  lands,  must  be  held  to  be  the 
governing  law  on  the  subject,  and  a  safe 
guide  to  follow. 

In  Telle  v.  School  Board,  44  La.  Ann.  365, 
10  South.  801,  the  attention  of  the  court  does 
not  seem  to  have  been  called  to  the  act  of 
1868,  and  to  the  repealing  clause  of  the  Re- 
vised Stetutes. 

Judgment  set  aside,  suit  dismissed,  with 
costs  In  both  courts. 

BRBAITX,  C  Jm  dissents. 

LAND,  J.,  takes  no  part;  not  lUTlng  been 
presMit  at  the  argument 
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No.  15^17. 

LBVERETT      LOEB  et  al. 

(Supreme  Coart  of  Loaisiana.    May  21,  1906. 
BeheariDS  Denied  June  23,  1906.) 

1.  Hubbard  and  Win— InnsspotnAi.  Doha- 

TIONB— RBVOCATXOR— PbESCBIFTION. 

Civ.  Code,  art  1749,  muBt  be  constrned 
with  Civ.  Code,  art  3478,  and,  so  construed, 
must  be  held  to  mean  that  intersponsal  dona- 
tions shall  always  be  revocable  save  as  against 
third  possessors  acquiring  property  by  the  pre- 
scription of  10  years. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  8S  925-928.] 

2.  FBEscRrpTioN— Sheriff's  Deed. 

A  sberiff'B  deed,  valid  in  form  and  trans- 
lative of  property,  diowing  a  sale  made  under 
a  writ  Issned  pursuant  to  a  judgment  of  a  com- 
petent court,  together  with  such  writ  and 
judgment,  constitute  a  Just  title,  which  may 
serve  as  the  tuisis  of  toe  prescription  of  10 
years,  acguirendi  causa. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Ouit  Dig.  Advene  Posaessioa.  H  445,  446.] 

8.  SAine— PBEBuicPTioit  or  Good  Faith. 

Whether  the  mortgagee  and  adjudicatee 
has  examined  the  title  of  his  debtor  and  has 
thereby,  or  otherwise,  informed  bim^lf  of  its 
defects,  is  a  question  of  fact,  and,  in  the  ab* 
sence  of  affirmative  proof  on  the  subject,  he  is 
entitled,  for  the  purpose  of  the  plea  of  the  pre- 
scription of  10  years,  acqnirendi  causa,  to 
the  benefit  of  the  presumption  of  good  faith, 
establUhed  by  Oiv.  Code,  art.  3481. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  Airs.  J.  B.  Leverett  against  Her- 
man Loeb  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Leon  Rutherford  Smith,  for  appellant 
Sidney  Levy  Herold,  for  appdleea. 

Statemeot  ot  LeaB& 

MONROE,  J.  This  Is  a  petitory  action  for 
the  recovery  of  certain  real  estate  in  Bhreve- 
port  (described  as  "Lot  23"  In  10  acre  lot  2), 
concerning  which  the  evidence  and  admis- 
sions In  the  record  show  that  In  1887  It  was 
purchased  by  plaintiff,  a  married  woman,  by 
an  act  which  recites  that  the  purchase  was 
made  with  her  paraphernal  funds,  and  by 
way  of  compromise  of  a  claim  of  ownership 
which  she  bad  set  np ;  that  in  1888  it  was 
donated  by  her  to  her  husband,  who,  In  1891, 
mortgaged  It  to  secure  $400,  borrowed  by  him 
tnm  the  defendant  Loeb;  ttiat  in  1892  It  was 
sold  by  the  sheriff  In  satisfaction  of  th^'  mort- 
gage thos  granted,  under  a  writ  of  sirizure 
and  sale  Issued  pursuant  to  an  order  made 
by  the  court  a  qua,  and  was  purchased  by  de- 
fendant, who  had  been  In  open,  peaceable, 
uninterrupted  possession  as  avmer  under  the 
title  ao  acquired  for  more  tii&n  18  years  at 
the  time  that  he  was  disturbed  by  this  suit. 
It  may  be  added  that  neither  the  act  of  mort- 
gage above  mentioned  nor  the  sheriff's  deed 
redttt  the  manner  In  which  the  property  had 


been  acquired  by  the  mortgagor  and  eelaed 
debtor,  and  that  there  Is  no  evidence  In  tbo 
record  showing  that  defendant,  Loeb  (who  la 
the  only  party  defendant  who  has  a  real  Intw- 
est)  knew  that  It  had  been  acquired  by  dona- 
tion. Among  other  defenses,  tiie  plea  of  tbp 
prescription  of  10  years,  acqnirraidi  canaa. 
was  set  np,  and  i^Udntiff  prosecutes  this  ap- 
peal from  a  Judgment  maintaining  the  same. 

Oi^nlon. 

It  iB  said  the  learned  connsd  for  plain- 
tiff that  as  the  law  provides  that  **a3l  dona- 
tions made  between  married  persons,  dnrlnjr 
marriage,  though  termed  Inter  tItos,  shall 
always  be  rerocabl^"  the  preBcrtptlon  relied 
on  can  have  no  application,  since,  to  apply 
It,  would  be  to  defeat  the  donor's  right  to  re- 
voke, and.  In  effect,  to  amend  the  law  so  as 
to  make  It  read  "shall  always  be  revocable, 
save  against  third  persons  acquiring  title  by 
prescrlption.*'  The  effect  of  the  prescription 
Is,  however,  to  establish  as  valid  the  title 
of  the  defendant,  provided  that  title  be  "Just," 
and  whether  it  be  Just  or  not  depends  upon 
the  title  itself,  and  the  circumstances  nnder 
which  it  may  have  been  acqnlried  and  held, 
and  not  necessarily  upon  the  title  of  Its  sup- 
posed author.  In  fact,  the  prescription  in 
question  finds  its  ordinary  application  in 
cases  where  the  ai^rent  title  established  by 
it  Is  derived  from  one  who  held  no  title  what- 
ev«>,  and  it  would  seem  that  it  otigbt  not  to 
be  the  less  applicable,  because  the  aiq;)arent 
title  so  established  is  derived  from  one  who 
held  a  title  though  defeasible,  or  revocable 
This  appears  evident  from  the  language  of 
the  Civil  Code,  to  wit: 

"Art  8478.  He  who  aoqulres  an  Immovable 
In  ftood  faith  and  by  a  Just  title,  prescribes  for 

It  in  ten  years." 

"Art.  84i33.  To  be  able  to  acquire  1^  the 
species  of  prescription  mentioned  in  this  para- 
graph, a  legal  and  transferrable  title  of  owner- 
ship in  the  possessor  is  necessary ;  that  Is  what 
is  called  in  law  a  just  titlew 
"Art  8484.  By  the  term  just  title.  In  cases 
of  prMcription,  we  do  not  understand  tiiat  which 
the  possessor  may  have  derived  from  the  true 
owner,  for,  then,  no  true  prescription  would 
be  necessary,  but  a  title  which  the  possessor 
may  have  received  from  a  person  whom  he 
honestly  believed  to  be  the  real  owner,  provided 
the  title  were  such  as  to  transfer  the  ownership 
of  property. 

"Art  8488.  And  In  this  case,  by  the  phrase, 
transfer  the  ownership  of  the  property,  we  un- 
derstand, not  such  a  title  as  shall  really  have 
transferred  the  ownership  of  the  property,  bat 
a  title  which,  by  its  nature,  would  have  been 
sufficient  to  transfer  the  ownership  of  the 
property,  provided  it  had  been  derived  from  the 
real  owner,  such  as  a  sale,  ezdiange,  I^acy,  or 
donation." 

These  articles  must  be  construed  with  ar- 
ticle 2452,  which  provides  that  "the  sale  of  a 
thing  belonging  to  another  Is  nnll,*'  and  with 
article  1749,  which  provides  that  InterspouBal 
donations  "shall  always  be  revocable,"  and, 
BO  construed,  have  the  effect  of  modifying 
those  articles  to  the  extent  si^cgested  by 
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cotinsel  for  tiie  plaintiff,  otberwise,  they 
would  be  given  full  effect  and  the  others 
would  be  given  no  effect  at  all.  The  que»- 
tlon,  then,  is,  did  the  defendant  acquire  and 
hold  the  property  by  a  "Just  title"?  And  wo 
tblok  tliat  question  must  be  answered  In  the 
affirmatlTe,  since  he  exhibits  a  sheriff's  deed, 
valid  In  form  and  translative  of  property,  a 
writ  directing  the  sheriff  to  seize  and  sell, 
and  a  Judgment  of  a  competent  court  autlior- 
Lsing  the  Issuance  of  the  writ,  and  It  Is  well 
settled  that  such  muniments  establish  a  Just 
title,  which  may  serve  as  the  basis  of  the 
prescription  Invoked.  Walden  v.  Canfleld, 
2  Bob.  466;  Leduf  et  al.  v.  BalUy,  8  La.  Ann. 
8 ;  Brien  v.  Sargent,  13  La.  Ann.  198 ;  Rob* 
acta  T.  Zansler,  34  La.  Ann.  209 ;  Stacbhouse 
T.  Znntz,  41  La.  Ann.  415,  6  South.  666.  Be- 
Tond  tlito.  it  iB  imdisputed  that  defendant  had 
been  In  possession,  as  owner,  under  the  title 
tn  question',  peaceably,  openly,  and  uointer- 
raptedly,  for  more  than  10  years  prior  to  the 
Institution  of  this  salt,  and,  In  the  absence 
of  both  allegation  and  proof  that  be  was 
aware  of  the  character  of  the  title  held  by 
bis  mortgagor  and  seised  debtor,  he  is  en- 
titled to  the  b«teflt  of  the  ^vision  of  the 
Code  wbldb  reads: 

"Art  S481.  Good  faith  is  always  presumed  in 
matters  of  prescription,  and  be  who  alleges 
bad  faith  in  the  poflsessor  must  prove  If 

The  Judgment  appealed  from  is  accordingly 
afllrmed. 

NIGHOLLS,  J.,  takes  no  part,  not  having 
beat  present  at  tlie  argument 


ai7  La.) 
No.  16,14a 

liOUISIANA  ft  A.  BY.  CO.  T.  MOSDLBY. 

OSnprone  Conrt  of  Louisiana.   June  18,  1906. 
On  Rehearing,  June  36.  1906.) 

1.  BtXPROPBZATlOIl— PbOOSDUBB— TbIAI.  OT  EZ- 
OEPTIOHfl. 

XlxproprfaUon  proceedings  are  to  be  tried 
mnnuirily,  and  a  defendant  who  waits  until 
the  Jurors  have  been  assembled,  and  the  case 
has  been  called  for  trial  to  present  an  ex- 
cepti<tt  involving  questions  of  fact  as  well  as 
law,  has  no  right  to  insist  upon  a  separate  trial 
of  the  same  before  the  Judge. 

2.  Appkai^Habulbss  Ebbob. 

Where,  In  an  expropriation  case,  an  excep- 
tion Is  referred  to  the  merits,  and  the  question 
Involved  Is  afterwards  presented  to  and  ruled 
mi  by  the  Judge  in  connection  with  applications 
for  special  charges  and  for  a  new  trial,  and  the 
rulings  so  made,  being  brought  up  on  the  ap- 
peal, are  affirmed,  tM  exc^or  has  no  Just 
cause  of  complaint. 
S.  ExPBOPBiATion— Loss  or  Right. 

The  fact  that  a  number  of  citizens  guar- 
anty a  railroad  company  that  property  needed 
tor  Its  terminal  facilities  atuul  not  cost  be- 
yond a  certain  amount  does  not  devest  the  com- 
pany of  its  right  to  proceed  for  the  expropria- 
tion ot  such  property. 
4.  Saioe— Tenement  Houses. 

The  requirement,  contained  in  Civ.  Code, 
art.  26.37,  oonceming  the  expropriation  of  the 
"dwelling  house,  yard,  garden  and  other  ap- 
pnrteDances,"  Is  not  Intended  to  be  applied 


to  a  tenement  bought,  and  held  merely  as  an 
investment,  and  which  the  owner  himself  baa 
never  occnpied  as  a  dwelling. 

[Ed.  Notfc— For  cases  In  point,  see  vol.  18. 
Cent.  Dig.  Eminent  Domain,  IS  122,  123.] 

6.  Appeal— Review— Vebdiot. 

Where  two  Juries  in  an  expropriation  pro- 
ceeding have  assessed  damages  at  about  the 
same  amount  aod  their  verdicts  are  sustained 
by  a  preponderance  of  the  evidence,  there  is 
no  reason  why  this  court  should  disturb  the 
last  verdict 
(Syllabus  by  the  Court) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Pariah  of  Rapides;  Wilbur  Fisk 
Blackman,  Judge. 

Action  by  the  Lonlslana  ft  Arkansas  Bftll- 
waj  Company  against  Madison  O.  Hoseley. 
Jndgment  for  plaintiff,  and  defaidant  ap- 
peals Affirmed. 

Madison  C.  Mosel^,  In  pro.  per.  (Robert 
Persifer  Hunter  and  William  Wirt  Howe,  of 
counsel),  for  appellant.  White,  Thornton  ft 
Hollman  (Henry  Moore,  Jr.,  of  counsel),  for 
appellee. 

Statement  of  Case. 

MONROE,  J.  This  Is  an  expropriation  pro- 
ceeding, upon  the  original  trial  of  which,  the 
Jury  awarded  defendant  $4,225,  which  award 
was  set  aside  by  this  court,  at  the  Instance 
of  defendant,  on  the  ground  that  two  of  the 
members  of  the  Jury  were  disqualified,  and 
should  have  been  excused  (La.  &  Ark.  Ry.  Co. 
T.  Mosetey,  40  South.  37).  The  present  appeal 
Is  prosecuted  by  defendant  from  a  vwdict 
and  Judgment  awarding  him  $4,000.  When 
the  case  was  called  for  trial  the  second  time, 
defendant  excepted  on  the  grounds:  (1)  That 
plaintiff  is  without  Interest  to  prosecute  or 
maintain  this  suit  (2)  That  the  power  of 
eminent  domain  cannot  be  exercised  by  pri- 
vate Individuals.  (3)  That  socb  power  can- 
not be  re-delegated;  which  exceptions  were 
referred  to  the  merits,  and,  the  trial  proceed- 
ing, all  testimony  offered  on  the  former  oc- 
casion was  re-offered,  tc^tber  with  some  ad- 
ditional testimony,  and  the  record  shows  that 
the  Jury  (of  property  holders)  Inspected  the 
property  sought  to  be  expropriated.  Of  the 
witnesses  who  testified  In  the  case,  EDobel, 
Chamberlain,  and  Fenstermaker  are  rail- 
road oiglneers  (Knobel,  of  the  plaintiff 
company.  Chamberlain,  of  the  Texas  &  Pacif- 
ic Railway  Company,  and  Fenstermaker, 
of  the  Louisiana  Railway'  &  Navigation  Com- 
pany ;  Sylvester  is  a  civil  engineer  and  resi- 
dent of  Alexandria  (where  the  property  In 
question  Is  situated),  with  some  experience 
In  railroad  building;  Brlnghurst  is  a  re- 
tired civil  engineer,  who  resides  in  Alexan- 
dria, and  is  acquainted  with  the  value  of 
the  propwty  in  that  city ;  Whittlngton  and 
lies  are  real  estate  dealers,  residing,  and  ac- 
quainted with  real  estate  values,  tn  Alex- 
andria; Hakenjos  Is  a  member  of  the  bni, 
residing  at  Alexandria  and  owning  property 
near  that  songht  to  be  ezi)ropriated ;  Porter 
Is  the  assistant  to  tbe  presidoit  of  the  plaiu- 
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tiff  company;  Kllpatrlcb  Is  the  aBsesBor  of 
tbe  parish ;  White  Is  one  of  plainttfTs  coniuMl 
<and  testified  to  a  collateral  matter);  and 
Moseley  Is  the  defendant. 

Knobel,  Chamberlain,  FeDStermebw,  and 
Sylvester  testify  that  the  property  In  qnra- 
tlon  Is  necessary  to  the  plaintiff  for  the 
establishment  of  terminals  and  conrenient 
for  that  purpose  to  the  public.  Wblttlng- 
ton,  lies,  HakenJoB,  and  Brioghurst  testify 
that  $4,000  Is  a  fnii  price  for  It  Ellpatrick 
gives  the  assessment,  which  la  considerably 
less  than  94,000.  Porter  gives  some  testi- 
mony (as  to  a  collateral  matter),  which  is  un- 
important, and  the  defendant  stands  atone  in 
the  opinion  that  the  expropriation  la  unnec- 
essary and  that  the  property  Is  worth  an 
amount  in  excess  of  that  awarded.  For  the 
purposes  of  the  exception,  there  was  offered 
a  written  instrument  evidencing  an  agree- 
ment between  tbe  plaintiff  company  and 
some  24  'cltlaau  of  Alexandria,  reading  as 
follows:  ' 

"We,  the  undersigned  citizens  of  Alexandria, 
Rapides  Pariah,  La.,  hereby  guaranty  to  tbe 
Louisiana  ft  Arkansas  Railway  Company  that 
they  (the  said  company)  can  purchase  the  termi- 
nals described  in  the  accompanying  document 
martced  *A,'  being  the  description  of  the  same 
furnished  by  G.  Knobel,  chief  engineer  of  the 
said  road,  at  a  price  of  not  more  than  $16,000 ; 
it  being  provided  tliat  if  in  any  expropriation 
suit  that  may  be  necessary,  it  Hhould  be  held 
by  the  Supreme  Court  that,  for  any  reasou,  any 
property  sought  to  be  expropriated  cannot 
legally  be  expropriated,  then,  and  In  that  event; 
this  guaranty  shall  not  apply  to  such  pro[>erty 
sought  to  be  expropriated.^*^ 

And  to  this  there  is  attached  a  description 
of  the  property  referred  to.  It  was  admitted 
that  the  plaintiff  company  had  furnished  the 
$16,000  mentioned;  that  the  citizens  had 
famished  $10,000,  In  addition,  and  thajt  tbe 
steps  necessary  for  the  obtentlon  of  the 
property  needed  are  being  talien  tmder  the 
Immediate  direction  of  the  citizens,  through 
their  chairman  who  makes  dlaburaements 
from  the  entire  fund. 

Opinion. 

Upon  the  first  trial  of  the  case  defendant 
admitted  the  incorporation  of  the  plaintiff 
company,  tbe  appointment  of  an  agent,  and 
the  declaration  of  a  domicile,  and,  as  the 
suit  is  brought  by  the  corporation  In  its  own 
name  and  b^alf,  tbe  exceptions,  offered  la 
the  second  trial,  that  plaintiff  "is  without 
Inter^t,"  etc.,  required  testimony  to  explain 
and  aubstautlate  them.  The  law,  however, 
contemplates  that  expropriation  suits  shall 
be  tried  summarily,  and  a  defendant  who 
waits  until  the  jurors  have  been  assembled 
on  the  day  fixed  for  the  trial  on  the  merits, 
and  until  the  case  has  been  called,  has  no 
right  to  expect  a  delay  for  the  purpose  of  a 
separate  trial  of  an  exception  then  offered, 
and,  more  particularly  is  this  true,  where, 
as  In  this  case,  the  defendant  has  answered 
to  the  merits,  and  there  has  already  been  one 
trial  and  judgment  on  the  merits.  Defend- 
ant has,  however,  sustained  no  Injury  from 


the  reference  of  his  exceptions  to  tbe  merits, 
since  he  was  there  afforded  the  opportunity 
to  offer  the  evidence  upon  wblcb  he  relies 
to  support  them,  obtained  a  ruling  on  tbe 
question  presented  by  them  by  requesting  a 
special  charge  from  the  Judge;  again  present- 
ed the  question  and  obtained  a  ruling  on  It  by 
means  of  a  motion  for  a  new  trial ;  and  has 
brought  It  before  this  court  by  means  of  a 
bill  of  exception.  His  proposition  is  tiiat 
plaintiff  was  devested  of  all  Interest  In  the 
matter  of  expropriation  by  reason  of  the 
agreement  between  it  and  certain  citiz^is 
that  the  latter  should  bear  tbe  expense,  in 
excess  of  $10,000.  We  are,  however,  at  a 
loss  to  see  how  the  plaintiff  ceased  to  be  in- 
terested in  acquiring  the  property  as  the  re- 
sult of  an  agreement  the  only  purpose  of 
which  was  to  facilitate  It  In  so  doing,  or,  as 
the  result  of  Its  having  furnished  $16,000  to 
be  used.  In  part,  for  tliat  purpose.  Tbe  prop- 
erty was  to  be  acquired,  for  tbe  direct  bene- 
fit of  plaintiff,  by  the  combined  efforts  and 
contributions  of  the  contracting  parties,  and 
the  railroad  company  was  as  much  obliged  to 
contribute  its  efforts,  and  to  appear  as  plain- 
tiff when  It  became  necessary  to  nproprlate, 
as  were  the  citizens  to  contribute  the  balance 
necessary  to  defray  the  expenses  and  pay  the 
price. 

Tbe  bin  of  exertions  to  the  charge  of  tbe 
Judge  "that  the  plaintiff,  railway  company, 
has  an  Interest  In  obtaining  tbe  right  of  way 
and  depot  grounds,  and  that  It  makes  no 
dlfCerence  who  Is  to  pay  for  the  property," 
Is  therefore  without  merit 

Defendant  also  reserved  a  bill  to  a  portion 
of  the  charge  In  which  tbe  Judge  Instructed 
tbe  Jury  that  they  "were  authorized  to  fix 
the  value  of  the  property,  taking  into  consid- 
eration the  assessment,  the  value  of  other 
proper^  surrounding  it  and  the  purchase 
price  by  the  defendant  and  to  find  a  fair 
valuation,  now,  from  all  those  circum- 
tances."  We  are  not  prepared  to  say  that 
there  was  any  error  In  the  chaise  so  given, 
though,  certainly,  neither  the  purchase  price 
nor  the  assessment  considered  by  them- 
selves, would  have  been  fair  criteriona  of 
value.  But,  what  the  Judge  may  have 
charged  is  a  matter  of  no  consequence  at 
this  time,  since  tbe  testimony  apon  the  ques* 
tlon  of  value  is  all  in  the  transcript  and  we 
look  to  that  In  reaching  our  conclusion. 

It  is  said  that  the  Judgment  atwuld  be  set 
aside  because  the  property  to  be  expropriated 
has  upon  It  a  dwelling  bouse,  yards,  gardens, 
and  other  appurtenance,  and  the  Jury  did  not 
In  terms,  find,  by  their  verdict  that  the  line 
of  the  railroad  could  not  be  diverted  from 
that  proposed  by  tbe  company  without  great 
public  loss  and  inconvenience.  It  Is  true  tbat 
the  verdict  Is  not  expressed  in  those  terms, 
but  we  apprehend  that  the  requirement  on 
tbat  subject,  as  contained  in  Civ.  Code,  art 
2637,  is  intended  to  be  applied  in  cases  where 
citizens  are  disturbed  In  their  homes,  and  not 
In  cases  where  the  property  consists  of  tene- 
ments which  are  rented  fnj^^^^^^^ontb 
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to  any  one  who  may  dioose  to  tako  them; 
which  the  owner  has  never  occupied;  and 
which  be  has  acqnlred  and  holds  merely  as  an 
Investmesit.  Defendant  makes  the  point  that 
by  its  amended  charter  plaintiff  "claims" 
only  the  right  to  "bnlld  a  railroad,  or  branch 
railroad,  from  the  neighborhood  of  Winnfleld 
to  a  point  on  the  south  bank  of  Red  river." 
and  that  inasmuch  as  it  now  crossee  Red 
liver  to  the  south  bank  on  a  bridge  owned  by 
another  company,  at  a  point  two  or  three 
miles  fr<Hn  where  his  property  Is  situated  and 
cperateA  orer  the  tracks  of  othw  companies, 
along  tbe  bank,  until  it  reaches  his  pn^>erty, 
It  Is  S^sc  beyond  the  grant  contained  In  Its 
charter.  D^endant^s  pn^erty  Is  ^tnated 
but  a  few  bnndred  feet  from  the  sontb  hank 
of  Bed  river,  at  a  point  which  is  conclusively 
shown  to  he  as  suitable  as.  If  not  more  siUt- 
able  than  any  that  can  he  found  as  a  ter* 
mlxui]  point  for  plalntUTs  road,  not  cnly 
with  reference  to  tbe  present  sitnatlos,  bnt 
with  reference  to  the  near  future.  In  other 
words,  it  is  conveniently  located  for  the  pnr> 
poses  of  the  business  to  be  done,  and  the  com- 
pany proposes  to  bnlld  a  bridge  across  tbe 
river  opposite  the  point  In  qnestlcm,  and  Is 
<q>eTatlng  over  tbe  bridge  and  tracks  of  other 
roads  as  a  temporary  expedient  until  It  can 
make  pmnanoit  arrangemotts  of  its  own, 
and  Uie  acQUlsltlon  of  property  on  the  south 
bank  of  tbe  river,  for  terminal  purposes.  Is 
4me  of  the  necessary  st^  to  be  takm  In  the 
making  of  those  arrai^ments. 

Upon  the  question  ot  the  value  of  the 
property,  defendant,  most  earnestly  and  no 
donht  sincerely,  insists  that  the  Jury  has 
grlevoosly  enred,  and  that  he  should  be  al- 
lowed a  much  larger  sum  tiian  lias  been 
awarded  falm.  We  have,  however,  considered 
the  testimony  carefully,  and  find  in  It  nothing 
that  would  Justify  us  In  ^stnrhlng  the  ver- 
dict and  Judgment  appealed  from,  and  the 
same  are  accordingly  affirmed  at  the  cost  of 
the  ai>pellant. 

On  Bebearli^ 

In  view  of  the  fact  that  tbe  costs  of  tbe 
-district  court  are  thrown  on  the  defendant 
as  a  result  al  the  prior  trader,  we  have  con- 
«lnded  that  he  should  t>e  awarded  the  amotmt 
tendered.  It  Is  thertfore  ordnred  and  ad- 
Jodged  ttaat  the  decree  heretofbre  handed 
down  be  amended  by  Increasing  the  amount 
awarded  the  Aefendant  to  $4,200,  and  by  con- 
demning tbe  plaintiff  to  pay  the  costs  of  the 
appeal. 

Beliearing  refused. 


(Ill  La.) 
No.  15,962. 

T>AVIS  T.  ARKANSAS  SOUTHERN  H.  CO. 

<Suureme  Oonrt  of  Loaisiatta.   June  18,  1006. 
Rehearing  Denied  June  27,  1006.) 

1.  Pleading  —  Petition  —  Deuubkeb  —  No 
Cause  or  Action. 

Tbe  petttton  Id  this  case  is  lacking  in  some 
of  tbe  allesatioDs  customarily  employed  In  ac- 
•tions  of  tbe  diaracter  of  that  before  the  court  and 


Is  open  to  critldBm  on  that  account ;  but  the  miss- 
luR  allegations  are  not  of  character  snch  as  to  call 
for  the  drastic  remedy  of  a  dismissal  of  the 
suit  upon  an  exception  of  "no  cause  ot  action." 

2.  Sahx— Amendhsht. 

The  tendmcy  of  modem  practice  la  to 
yield  as  little  as  possible  to  technicalities,  and 
to  afEord  aid  as  far  as  practicable  to  tbe  filing 
of  amendments  which  work  no  injury  and  pre- 
vuit  oqeleas  delays  and  coats. 

[Bd.  Noteu— For  cases  in  point,  see  Ttd.  89. 
Coit.  Dig.  Pleading,  |  S91J 

8,  Sau— IbEosFTions. 

When  the  lawmaker  in  the  Code  of  Practice 
established  and  classified  exceptions  of  different 
kinds  to  be  advanced  at  different  stagM  of 
cases,  and  to  be  followed  by  announced  conse- 
qnences.  It  was  Intended  that  they  should  Im 
resorted  to  under  the  clrcomstances  stated. 
Courts  should  see  that  each  exception  should 
be  made  to  perform  the  function  properly  ap- 
pertaining to  it,  and  not  be  allowed  to  have 
another  anbstltnted  for  it,  and  thus  be  lost, 
merged,  and  confused. 

4.  Saio— No  Cause  or  Action. 

An  exception  of  no  cause  of  action  should 
not  be  sustained  when  a  judgment  of  some 
kind,  however  small,  could  be  legally  rendered 
on  the  allegations  supported  by  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Pleading,  H  408-415,  486.] 

5.  Death— Aonoii  bt  Wdv— PxmioN. 

It  is  not  necessary  when  a  wife  brings 
suit  against  a  corporation  for  damages  for  the 
all«Eed  killing  of  her  huslMnd  through  Its  neg- 
ligrace,  that  she  should  in  her  pleaaiugs  nega- 
tive the  existence  of  minor  children  usae  of 
her  marriage.  Her  right  of  action  Is  not  con- 
ditioned upon  the  nonexistence  of  such  children. 

It  is  not  necessary  that  she  should  allege 
as  the  result  of  such  Ulllng  that  a  right  of  ac- 
tion had  survived  therefrom  to  herself.  That 
was  a  legal  consequence  resultli^  from  the  facts. 

[Ed.  Note.— For  cases  In  point,  see  vol.  IB, 
Cent  Dig.  Death,  SS  64,  65.1 

6.  Dauaoes—Fleadino — Nominai.  Dauaobs. 

The  violation  of  a  person's  legal  rights 
through  a  tort  gives  rise  to  a  right  of  action, 
and  to  a  verdict  for  at  least  nominal  damages, 
without  specification  as  to  the  particular  amount 
of  damage  resulting  frtmi  the  tort 

Defendant  Is  entitled  to  demand  specific  al- 
legations on  that  subject  before  going  to  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig*  BamftMs,  U  7-18;  vol.  88,  Cent. 
Dig.  Pleadingri9e2.] 

7.  Death— Pleading— DEifUEBEB. 

The  court  Is  not  warranted  In  disposing  of 
an  exception  of  no  cause  of  action  fQed  by  a 
defendant  (which  admits  tbe  truth  of  plaintiff's 
allegations)  to  deal  with  plaintiff's  husband  as 
a  trespasser  on  defendant's  track  when  she 
alleged  that  he  was  wholly  without  fault  In 
the  premises,  and  his  killing  was  due  to  the 
reddess  and  want<m  negUgencs  of  tfas  defend- 
ant corporation. 

[Ed.  Note. — ^For  cases  in  pcdnt  see  voL  41. 
Cent  Dig.  BaUroads,  SI  183l-18iOL] 

Provosty,  3^  dissenting  in  part 

(Syllabus  by  ths  Court) 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Lincoln;  Robert  Brooks 
Dawkins,  Judge. 

Action  by  Francis  Davis  against  the  Ar- 
kansas Southern  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Clayton  &  Hawthorn,  for  appellant. 
Barksdale  &  Barksdale,  for  appellee, 
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Statement  of  the  Case. 

NIOHOLLS,  J.  ThlB  suit  was  broogfat 
originally  against  the  "Arkansas  Southern 
Railroad  Company." 

Snbsequratly,  upon  motion  of  counsel  for 
defendant,  and  by  agreement  of  both  parties, 
the  Rock  Island,  Arkansas  &  Louisiana  Rail- 
road Company  was  made  defendant;  }t  as- 
suming all  ItablUtles  of  the  Arkansas  Rail- 
road Company. 

Upon  being  so  snbstltnted,  the  last-named 
company  filed  an  exception  that  plalntlCfB 
petition  disclosed  no  cause  of  action  against 
either  the  original  defendant  or  against  It 

l%e  court  sustained  the  exception  and  dis- 
missed the  salt,  and  platntlflT  appealed. 

In  the  petition  so  excepted  to,  It  was  air 
leged  that  "on  the  28th  day  of  December, 
1904,  petitioner's  husband  was  crossing  and 
walking  In  a  northerly  direction  on  the  track 
of  the  said  railway  company,  near  the  town 
of  Dubach,  In  Lincoln  Parish,  La.,  as  he  was 
compelled  to  do  to  get  from  his  home  to  hl9 
work,  when  a  aorth-botmd  passenger  train  of 
the  said  rallnwd  company,  negligently,  reck- 
lessly, and  carelessly  run  over  him,  killing 
petitioner's  husband;  that  petitioner's  hus- 
band was  killed  wholly  without  fault  on  bis 
part,  and  solely  because  of  the  gross  negli- 
gence, recklessness,  and  wanton  carelessness 
of  the  said  railroad  company,  its  officers, 
agents,  and  empl<^;  that  the  said  locomo- 
tlTe  of  said  railroad  company  designated  as 
"Engine  No.  1,"  which  was  attached  to  and 
pulling  the  said  train  was  old,  out  of  repair, 
dangerous,  and  unfit  for  the  purposes  for 
which  it  was  being  used;  that  the  air  brakes 
and  air  on  the  said  locomotive  were  out  of 
repair,  unsafe,  and  unfit  to  perform  their 
proper  functions;  that  the  said  condition  of 
flie  said  locomotive  was,  to  the  knowledge 
of  said  corporation.  Its  officers,  agents,  and 
^ployes,  such  as  to  render  Its  use  reckless 
anA  wanton  negligence;  that  her  said  hus- 
band was  deaf,  and  did  not  see  nor  hear  the 
said  train;  that  the  engineer  on  the  said  loco- 
motive, on  the  said  date  of  her  husband's 
death,  saw  him  at  least  600  feet  before  the 
said  locomotive  struck  and  killed  him,  recog- 
nized bim,  and  knew  that  be  was  deaf,  and 
did  not  hear  nor  see  the  approaching  train; 
that  by  reason  of  the  old.  dilapidated,  and 
worn  condition  of  tiie  said  locomotive  and 
air  brakes,  and  other  In-akes  on  said  train, 
the  said  engineer  found  It  Impossible  to  stop 
the  said  train  in  time  to  avert  the  killing  of 
petitioner's  husband;  that  if  the  said  engine 
and  Its  equipments  had  been  in  proper  re- 
pair, and  In  tiie  condition  required  by  law, 
and  fit  for  the  purpose  tor  which  they  were 
being  used,  the  said  engineer  could  and 
would  have  stopped  the  said  train  within  a 
distance  of  320  feet  and  would  have  averted 
tlie  killing  of  petitioner's  said  husband;  that 
the  said  train  consisted  of  the  "locomotive." 
"tender,"  "baggage  car,"  "smoker,"  and  ne- 
gro coa<A  combined,  and  one  "passenger 


coach,"  and  one  extra  cor,  all  of  wbidi  train, 
except  Uie  rear  tracks  of  the  rear  car  passed 
ovw  the  body  of  the  said  A.  B.  Davis,  mang- 
Ung  his  body  and  grinding  bim  to  death  be- 
neath the  tracks  of  the  said  train;  ttiat  the 
railroad  tracks  of  the  said  ArkaoMs  Sontb- 
em  Railroad  Company  exteid  from  Eldf^ 
rado,  Ark.,  In  a  southerly  direction  to  Wlnn- 
field.  La.,  a  distance  of  about  100  miles;  that 
iihe  said  Arkansas  Sonthom  Bailroad  Com* 
pany  is  engaged  in  tlie  carrying  of  freight 
and  passengers  for  hire. 

Petitlonw  averred  amicable  demand  irtth- 
ont  avail. 

In  view  of  tite  premises,  she  prayed  that 
the  said  Aricansas  Soath»n  Railroad  Com- 
pany be  cited  and  served  with  a  copy  of  this 
petition  according  to  law,  and  after  due  legal 
delays  and  trial  hereof  on  the  molts,  that 
petitioner  have  Mid  recover  judgment  In  ber 
favor  against  the  said  Arkansas  Railroad 
Company  for  the  full  sum  of  $10,000,  for 
all  necessary  orders,  decrees,  costs,  and  gen- 
eral reli^ 

Opinion. 

The  petition  in  this  case  Is  undoubtedly 
lacking  In  allegations  which  are  customarily' 
employed  in  actions  such  as  the  one  before 
us.  It  is  open  to  criticism  'In  ttiat  respect, 
and  should  properly  be  amended.  We  do  not 
think,  however,  that  the  missing  all^atlons 
were  of  character  such  as  to  have  warranted 
the  drastic  remedy  of  the  dismissal  of  the 
suit  being  applied.  The  tendency  of  modem 
practice  is  to  yield  as  ilttie  as  possible  to 
technicalities,  and  to  afford  aid  as  far  aar 
practicable  to  the  filing  of  amendments  which 
work  no  Injury  and  prevent  useless  delays 
and  costs.  When  the  lawmaker  in  the  Code 
of  Practice  established  and  classified  excep- 
tions of  different  kinds  to  be  advanced  at 
different  stages  of  the  suit,  and  to  be  follow- 
ed by  announced  consequences.  It  was  evi- 
dently Intended  that  tibey  should  be  resorted 
to  under  the  circumstances  stated,  and  be 
followed  by  the  results  declared.  It  was  not 
contemplated  that  they  should  be  replaced 
by  a  sweeping  blanket  exception  which  would 
absorb  and  swallow  up  all  the  other  excep- 
tions and  throw  the  platntifTs  summarily  out 
of  court  The  exception  of  no  cause  of  ac- 
tion in  which  no  specific  objections  to  the 
petition  are  set  up,  and  whtdi  remits  the 
plaintiff  to  an  ascertainment  of  what  they 
may  be  to  the  trial  of  the  exception.  Is  cal- 
culated to  work  injury,  and  in  many  Juris- 
dictions the  defendant  is  required  by  express 
statutes  to  specify  in  detail  wliat  the  objec- 
tions are  so  as  to  Enable  plaintiff  an  oppor- 
tunity to  remove  the  same.  Hie  exertion  In 
this  state  Is  some  time  levelled  at  the  allega- 
tions of  the  petition  and  sometimes  It  reach- 
es back  of  the  petltitm  to  the  cause  of  ac- 
tion itself,  but  up  to  tills  time  ft  has  never 
been  exacted  that  the  objections  should  be 
set  out  flpeciflcally,  but  we  should  see  that 
each  exception  should  be  made  to  pwform 
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•Jbe  function  properly  appei-talnlng  to  It,  and 
not  be  allowed  to  bare  BObstltuted  for  It  an- 
other, and  be  lost;  nwrged,  and  confounded. 
The  exception  of  no  cause  of  action  should 
not  and  cannot  be  sustained  when  a  Judg- 
ment of  some  kind,  let  it  be  ever  so  small, 
<<oald  be  legally  rendered  on  the  allegations 
supported  by  evidence.  In  the  case  beforo 
OB.  should  the  plaintiff,  In  the  absence  of  any 
exception  of  Taguenms  and  uncertainty, 
make  good  all  the  allegations  of  her  petition, 
the  basis  for  a  Judgment  for,  at  least,  nom- 
inal damages,  would  have  been  afforded. 
Under  such  clrcnmBtances,  the  violation  of  a 
legal  right  would  have  been  established  which 
would  entitle  the  plaintiff  to  damages  to 
some  extent. 

It  Is  contended  the  defendant  that  If 
the  ei^;tneer  of  the  train  saw  the  plaintiff's 
huAand  on  the  track,  as  he  should  have 
aeen  blm  In  the  ocercise  of  proper  care,  and 
had  at  <mce  used  all  the  InatrumentalltteB 
which  had  been  furnished  him  to  the  extent 
of  his  ability  to  prevent  the  accidoit  (but 
th^  wwe  onaTailintO.  the  company  would  be 
ft«ed  from  all  reqmnslblUty  In  the  premises, 
if  the  husband  was  a  trespasser  on  the 
track,  howero:  defective  might  have  beoi  the 
ai^llances  which  had  been  furnished  1^  the 
«CHnpany  to  tlie  ooglneer  to  stop  the  train. 

Its  a^nment  Ui  that  "there  is  no  negli- 
gence where  there  is  no  inseparable  correla- 
tive duty.  There  can  be  no  obligation,  no 
4tity  without  some  one  to  whom  that  obli- 
gation or  duty  Is  owing.  When  the  defendant 
started  its  train  on  the  road  on  the  morning 
of  the  accident  tb^e  was  absolutely  no 
rdettcHislilp  whatever  between  the  deceased 
and  the  defendant  And  up  to  the  very 
Instant  of  his  death,  there  existed  between 
them  no  possible  relationship  except  that 
of  a  trespasser  to  a  proprietor  in  the  legiti- 
mate operation  of  naturally  dangerous  In- 
strumentalities on  his  own  premises.  The 
only  negligence  alleged  is  the  failure  of  an 
obligation  that  bad  not  arisen,  the  violation 
of  a  duty  that  did  not  exist  at  the  time  of 
the  alleged  violation.  12  L.  R.  A.  322,  69 
I..  R.  A.  413,  and  notes  thereunder;  Burbank 
V.  I.  C.  R.  R.  Co.,  42  La.  Ann.  1156,  8  South. 
5S0,  11 1*  R.  A.  720;  O'Connor  v.  Railroad  Co., 
44  La.  Ann.  SS9,  10  South.  678;  Fredericks  v. 
Ballroad  Co.,  46  La.  Ann.  1180,  15  Sou^h.  413; 
BUiott  on  Railroads,  pp.  1252-1254. 

The  owner  of  premises  may  presume  that 
he  is  alone  In  their  enjoyment,  except  as 
he  may  have  given  Invitations  to  others,  and 
be  is  entitled  to  the  freedom  of  action  wblch 
his  exclusive  possession  warrants.  "This 
freedom  of  action  Is  interrupted  only  by  the 
discovery  of  the  presence  and  peril  of  unin- 
vited trespassers.  69  L.  R.  A.  515.  note; 
23  A.  &  E.  of  Law,  pp.  735,  747,  et  seq." 

"Railroads  are  bound  to  exercise  due  care 
to  avoid  Injury  after  the  discovery  of  the 
trespassers'  peril.  There  Is  seriously  divided 
authority  on  the  requirement  of  a  railroad 
company  to  exercise  care  in  the  discovery  ' 


of  the  trespassers*  peril,  but  no  court,  so 
far  as  we  can  learn,  has  ever  advisedly  and 
seriously  supported  the  proposition  tbat  a 
railroad  company  Is  responsible  to  a  trespass- 
er for  want  of  ordinary  care  in  the  use  of 
appliances,  or  that  the  railroad  compai^  owes 
any  duty  to  a  trespasser  on  lt>  track  up  to 
the  time  of  the  trespass." 

"To  recognise  a  cause  of  action  In  plain- 
tlfTs  petition  would  be  to  hold  that  the  de- 
ceased, a  pedestrian  treqiasser  had  tbe  right 
of  way  over  defendant's  trat^s ;  that  he  was 
entitled  to  special  protection  In  correspond- 
ing ratio  to  his  multiplied  Inflnnltles  and 
negligence;  that  the  company  was  hound  to 
antldi)^te  his  presence  on  Its  track  at  any 
time;  that  he  had  a  right  to  demand  that 
the  railroad  company  discover  him  on  Its 
trades  before  reaching  him,  and  to  expect 
of  It  to  stop  Its  train  without  regard  to  ex- 
pense or  delay  until  his  attrition  could  be 
attracted  and  he  could  be  mtlced  or  removed 
from  Its  main  line  fbr  the  train  to  pass.  TbB 
only  negligence  alleged  is  negligence  ante- 
cedent to  the  accident  and  antecedent  to  the 
trespass,  the  running  by  a  defendant  of  a 
defective  engine  over  Itn  own  track,  tbe  use 
of  a  defective  aj^llance  on  its  own  premises 
and  property." 

Tbe  specific  objections  u^ed  in  defendant's 
brief  to  plaintiff's  petition  are: 

"(1)  She  does  not  allege  default  ot  minor 
children  which  is  an  essential  condition  of  her 
individual  action. 

"(2)  She  does  not  allege  any  suffering  on  the 
part  of  deceaaed, 

"<8)  She  does  not  allege  any  aurrival  of  any 
canse  of  action  in  her  favor  through  the  deatb 
of  her  bnsband. 

"(4)  She  does  not  allege  want  of  sapport  or 
ottier  pecuniary  damsf  e  or  injury,  doea  not  even 
allege  loss  of  compaDionship,  love,  or  affecUon, 
or  any  damage  sentimental,  or  otherwise.*' 

There  Is  no  allegation  in  plaintiff's  peti- 
tion of  any  damagie  or  Injury  whatever. 

Tbe  plaintiff,  on  the  other  hand,  maintains 
as  a  matter  of  law  that : 

"Common  carriers  are  required  to  run  reason- 
ably safe  locomotives,  and  in  such  condition  of 
repair  as  to  prevent  loss  of  life  and  property, 
by  the  proper  use  of  them  by  tbe  engineer  after 
tne  discovery  by  him  of  the  person  on  the  track. 

"If  the  servants  of  a  railroad  company  are  re- 
quired to  use  ordinary  care  to  avert  loss  after 
the  discovery  of  a  perscm  walking  on  the  rail- 
road track,  It  would  follow  as  a  naturar  con- 
clusion that  the  railroad  companies  would  be 
likewise  required  to  use  reasonable,  ordinary 
care  in  furnishing  those  servants  with  such  in- 
struments and  appliances  as  would  enable  them 
to  avert  accident  with  reasonable  effort,  after 
the  discovery  of  danger.  It  is  a  settled  principle 
that  masters  are  required  to  fumlah  reasonably 
safe  appliances  for  their  workmen,  and,  as  a 
matter  of  public  policy,  it  ought  to  apply  wiUi 
equal  force  that  they  should  be  required  to  fur- 
niah  reasonably  safe  appliances  for  the  purpose 
of  protecting  the  public  from  danger.  It  would 
he  futile  to  require  of  a  railroad  company  to 
keen  a  lookout  for  persons  on  its  tracks  nnless 
such  appliances  were  furnished  to  the  employAs 
as  could  be  efEectually  used  after  the  discovery 
of  the  peril  to  such  person  to  prevent  injury  or 
deatli. 

"In  the  case  of  Railroad  t.  Railroad,  9  C  O. 
A.  814.  60  Fed.  B83,  cited  hi  the  note  suhjolnsd 
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to  the  caH  of  Bogaa  v.  RaHroad  Co.,  55  L.  B. 
A.  418,  the  doctrine  in  the  English  case  of  Davies 
T.  Mann,  was  applied  m  as  to  permit  of  recover; 
tot  damages  to  a  car  cansed  by  a  collisioa  at  a 
point  where  two  railroad  tracks  crossed  at  a 
Krad«i  even  npon  the  assumption  that  the  plain- 
tiff was  gailty  of  negligence;  it  appearing  that 
the  defendant's  engineer  saw  the  plaintifTs 
train,  and  could  have  stopped  In  time  to  have 
avoided  the  accident,  but  for  the  negligence  of 
the  defendant  In  sending  ont  ita  train  equipped 
with  poor  brakes. 

"In  the  case  here  at  issne  the  petition  shows 
that  the  last  link  In  the  chain  of  causes  was  the 
old,  worn  out  condition  of  the  locomotive  and 
Its  improper  eqnipmeat,  and  this  we  maintain 
is  the  proximate  cause  of  the  Injury  for  which 
defendant  should  be  held  responsible." 

Plaintiff  cites  Williams  t.  Railroad  Co.,  114 
La.  18,  37  Soutb.  992 ;  Hallway  Co.'  v.  Ivesr 
144  U.  8.  408,  12  Sup.  Ct  679.  36  L.  Ed. 
48G;  Railroad  t.  Harrin  (Tex.  Civ.  App.)  64 
S.  W.  628;  Railroad  Ca  v.  Smith,  62  Tex., 
252;  Union  Pac  Ry.  Co.  t.  Cappler  (Kan.) 
72  Pac.  281,  69  I*.  R.  A.  518;  McGulre  t. 
Railway  Co.,  46  La.  Ann.  643,  16  South.  457. 
And,  particularly,  Thompson  v.  Railroad  Co. 
(Utah)  62  Pac.  92,  40  L.  R.  A.  172,  67  Am. 
8t  Bcv.  621.  In  which  It  was  held  that: 

"If  a  raHroad  etmipany  knowingly  placed  in 
operation  upon  the  public  street  a  defective  car 
that  could  not  be  controlled,  because  the  Injury 
complained  of  was  occasioned  by  such  defective 
brakes  and  appliances,  and  the  motorman  was 
unable  to  avoid  the  effect  of  the  contributory 
negligence  of  the  deceased  because  of  such  de- 
fects, then  It  could  be  properly  said  that  the 
defendant's  negligence  was  the  proximate  cause 
of  the  injury." 

There  Is  no  force  in  the  objection  urged 
that  the  plaintiff  did  not  allege  default  of 
minor  children.  Her  right  of  action  Is  not 
conditioned  upon  the  husband  having  left 
minor  children.  If  there  were  such  children, 
and  defendant  believed  they  were  necessary 
parties  to  the  suit,  it  should  bare  bo  al- 
leged, pleaded  an  exception  of  nonjoinder, 
and  Insisted  upon  their  being  made  parties, 
and  not  have  set  up  the  objection  under  an 
exception  of  no  cause  of  action.  See  Eichom 
V.  N.  O.  &  C.  R.  R.  Co.,  112  La.  251,  86  South. 
836, 104  Am.  St  Rep.  437. 

The  second  objection  that  plaintiff  did 
not  all^  any  suffering  on  the  part  of  de- 
ceased could  not  be  alleged  nor  proved  as  It 
Is  stated  that  the  deceased  had  been  instant- 
ly killed. 

The  third  objection  set  up  in  the  brief  is 
not  tenable.  Upon  the  arising  of  the  facta 
stated  in  the  petition  the  law  Itself  conferred 
npon  the  widow  a  right  of  action.  There 
was  no  necessity  for  the  plaintiff  to  allege 
legal  consequences  which  defendant  Is  pre- 
sumed to  know  without  allegation. 

The  fonrtb  objection  furnishes  good  ground 
for  complaint;  but  we  do  not  think  the  objee- 
tioh  should  have  been  raised  as  it  was 
through  the  exception  of  "no  cause  of  action." 
If  the  death  of  the  husband  was  brought 
about  through  a  tort,  the  wife  was  thereby, 
Ipso  facto,  deprived  of  the  support  to  which 
she  was  entitled  from  her  husband  under 
the  law  itseUi  the  party  ttiiongli  whose  lanlt 


It  oocorred  violated  bar  tltfrta  In  m»  doings 
and  the  was  entitled,  on  dwwing  sndk  viola- 
tion, to  a  Judgment  tor  at  leaat  nondnal  dam- 
ages independently  of  eatabllsidng  any  partic- 
nlar  amount  of  damages.  "Whea  the  plaintiff 
alleged  that  the  defmdant  owed  her  |1(MK)0 
for  tlie  leaaona  tiiereaftor  stated,  and  pn^yed 
for  Judgment  against  it  for  that  amount,  she 
substantially  and  practically  alleged  that  she 
bad  aoffered  damage  to  that  extent 

The  pleodliuc,  however,  was  certainly  very 
loose,  and  defttulant  waa  «ititled  through 
the  appropriate  exception  to  have  had.  tiie 
plaintiff  ordraed  to  make  spedfle  allegatloui 
as  to  the  tact  of  damage,  the  emonnt  thereof, 
and  of  what  elements  composed,  and  itself  re- 
lieved from  answetliv  until  this  should  be 
done,  In  order  that  It  might  meet  and  repel 
the  demand  If  It  could.  It  is  entitled  to  that 
Information  and  relief  now. 

We  cannot  recognize  as  being  correct  the 
proposition  that  If  plaintifTs  husband  was 
killed  by  defendant's  train  when  a  trespasser 
on  Its  track,  it  would  be  relieved  from  legal 
responsibility  for  the  killing,  if  its  engineer. 
In  the  exen^  of  proper  vigilance,  had  dis- 
covered him  thereon,  and  immediately  on  his 
doing  so  had  used  to  their  utmost  capacity 
(though  unsuccessfully)  the  instrumentalities 
which  had  been  furnished  him  to  stop  the 
train.  That  It  would  make  no  difference  in 
the  legal  situation  that  such  appliances  were 
not  such  as  the  situation  would  call  for  to 
avert  the  injury,  Mongogna  v.  IlL  Geo. 
R.  R.  Co..  89  South.  701,  115  La.  697. 

It  Is  tme  that  the  company  may  and  could 
not  have  anticipated  that  plaintifTs  husband 
would  be  on  its  tracks  at  the  particular  time 
and  place  he  was,  but  it  was  bound  to  knoiv 
that  In  the  nature  of  things  there  would  be 
trespassers  at  some  time,  and  in  some  place 
upon  It,  and  It  was  bound  to  exercise  reason- 
able care  in  keeping  a  lookout  for  them  and 
providing  reasonable  precautions  for  tndr 
protection  and  for  avoiding  disaster. 

It  Is  a  mistake  to  suppose  that  the  obliga- 
tion of  a  railroad  to  provide  proper  and  suf- 
flcient  appliances  to  guard  against  Injury  to 
persons  and  property  Is  an  obligation  con- 
fined, as  to  the  effect  that  fact  may  have  to 
the  relations  between  the  railroad  company 
and  Its  employes  and  paseei^era. 

We\have  frequently  held  that  railroad  com- 
panies by  and  through  the  very  fact  of  their 
organisation  take  upon  themselves  the  obliga- 
tion of  protecting  the  general  public  from  In- 
juries occasioned  by  the  improper  operation 
of  their  trains.  The  particular  dangers  from 
such  operation  are  not  enumerated  nor  are 
the  particular  methods  for  protection  against 
them,  for  the  reason  that  in  the  nature  of 
things  they  cannot  be  all  foreseen,  but  these 
matters  are  left  to  be  determined  by  the  facts 
of  the  particular  cases  as  they  arise. 

The  books  are  full  of  decisions  where  in- 
dividuals connected  In  no  way  with  the  rail- 
road companies  have  obtained  judgments 
agalnat  them  tor  Injuilea  wbidi  they  havfr 
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TOBtalned  resulting  from  the  bad  condition  of 
the  train  and  its  equipment  as  tlie  proxlmatA 
cause  of  those  injuries. 

Individuals  who  may  be  trespasserB  upon 
the  trade  of  a  railroad  company  do  not,  by 
reason  of  that  ted,  cease  to  be  members  of 
the  "general  public,"  and  no  longer  entitled 
to  protection  from  Injury  from  the  violation 
by  railroad  companies  of  their  general  obliga- 
tions to  the  '*pubUc*'  That  tact  is  not  alter- 
ed, because.  In  the  consideration  of  the  li- 
ability of  the  companies,  and  in  detennlning 
whether  the  latter  liave  exercised  a  suiDclent' 
ly  Tlgllaiit  kxftont  against  dangers  ahead.  It 
would  be  a  relevant  question  as  to  whether 
the  party  Injured  was  a  treqjasser  upm  tlie 
defendants  trade,  and  when,  where,  and  un- 
der what  drcmnatances  he  was  such. 

Defendant  argues  as  a  matter  beyond  die- 
puts  that  plalntiffB  husband  was,  in  fact,  a 
treipaaser;  but  we  are  not  pr^Htred  to  say 
that,  aa  against  an  exception  of  "no  cause 
of  actum"  which  acknowledges  the  truth  of 
plalnliirs  allegations,  we  would  under  plaln- 
tlira  allegatl(Hia  be  Jnatifled  in  dealing  with 
her  bueband  as  a  trespassw.  A  person  watt- 
hig  aerosB  or  along  a  track  is  not  neceesartly 
a  trespasser,  and  plalntUT  eHeges  that  her 
hn«band  was  wholly  wittiout  fault,  and  was 
killed  throi^  the  redeless  and  wanton  ne|^- 
gence  of  the  defendant  company. 

We  have  concluded  that  under  the  plead- 
ings in  this  case  the  exertion  of  "no  cause 
of  action"  should  not  tiave  been  sustained 
and  the  suit  dismissed. 

Tbe  judgment  appealed  from  is  therefore 
annulled,  avoided,  and  reversed,  and  the 
cause  reinstated  on  the  docket  of  the  district 
court,  and  remanded  for  further  proceedings 
with  the  r^ht  reserved  to  the  plaintiff  to 
amend  her  petition,  and  with  tbe  right  re- 
served to  the  defendant  to  take  such  excep^ 
ttona  In  the  case  as  from  the  nature  and  tects 
(tf  flie  case  are  allowabl*. 

MONROE  and  LAND,  JJ.,  concur  In  the 
decree. 

PROVOBTT,  J.,  concurs  In  the  decree,  but 
dissents  from  the  proposition  that  a  railway 
company  owes  a  duty  in  advance  to  a  trea- 
pasaer  on  its  trai^ 
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(Bnprane  Court  of  LoniBiana.    Jane  22,  1006. 
On  Bebearlng,  Jane  28,  1006.) 

L  Judghxitt—Res  Judicata. 

In  a  anit  to  annul  a  tax  sale  for  Irregu- 
larities, a  Judgment  diBmlRsIng  the  suit  after 
trial  on  issae  Joined  by  general  denial  concludes 
the  plaintiff  aa  effectually  as  if  the  defendant, 
in  addition  to  the  general  denial,  had,  by  way 
of  reconventional  demand,  asked  that  his  own 
title  be  recognised  and  enforced. 

[Ed.  Note* — ^For  cases  In  point,  sea  vol.  SO, 
C«nt  Dig.  Judgnunt,  1 116S.I 


2.  Plxadiho—Supplimbiital  ANawxa— No- 

TICl. 

No  law  reqalres  tiiat  a  stqiplemental  answer 
be  notified  to  the  plaintiff  othenrise  than  by  its 
filing. 

&  Affeai/— Objeotionb  iir  Lowkb  Covbi— 
THAHsna  or  Cass— Objictiorb  Waxveo. 
After  trial  and  jndcment  it  li  too  late  to 
object  that  the  transfer  of  tbe  case  from  one  of 
the  dlTisions  to  the  othw  of  the  civil  district 
court,  parish  of  Orleans,  was  irr^tar. 

[Ed.  Note.— For  cases  In  point  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  |  1141.] 

4.  Taxatjok— Tax  Dbbo— VALionr. 

When  the  purchaser  at  a  tax  sale  made  un- 
der Act  No.  82,  p.  104,  of  1684.  to  satisfy  taxes 
of  1879  and  previoos  years,  does  not  pay  the 
taxes  of  1880  and  sabeequent  years,  bat  merely 

firomiaes  to  pay  them,  the  title  be  acquires 
B  a  mere  nullity. 
[Ed.  Note.— ror  cases  In  noint,  see  voL  45, 
Cent.  Dig.  Taxation,  |  1460.J 

On  Rehearing. 

5.  TeKDOB  and   PmCHABEB  —  AOTIOH  FOB 
PBICB— InTEBIST. 

In  an  action  to  compel  a  purchassr  to 
accept  dtle  to  real  estete  and  pay  the  i^ce, 
tbe  defendant  should  be  condemned  to  pay  In- 
terest only  from  the  date  of  Judgment,  where 
he  had  reasonable  ground  to  defend  the  suit. 

[Bd.  Note.— For  eases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Pnrehaser,  t  088.] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  Durieve  King,  Jndge. 

Action  by  Calhoun  Fluker  against  Joseph 
T.  De  Orange.  Judgment  for  plalntlCT,  and 
defendant  appeals.  Modified  and  aflBrmed. 

Guy  MorvUle  Hpmor,  for  appellanL  Wil- 
liam Wlnans  Wall,  for  appellee. 

PBOVOSTY,  <r.  This  is  a  suit  to  compel 
a  purchaser  to  accept  a  title  which  be  haa 
refused  to  accept  because  of  Ita  not  being, 
in  his  opinion,  good. 

The  property  formerly  belonged  to  one  J. 
Peter  Hubert  It  was  sold  at  tax  sale  to  tbe 
state  in  1884  tar  tbe  taxes  of  188^  Notwith- 
standing this  sale  to  the  state.  It  was  ottered 
at  tax  sale  In  1885,  under  Act  No.  82,  p.  104, 
of  1884,  for  the  taxes  of  1872  to  187S,  inclusive, 
and  was  adjudicated  to  Joseph  Holz.  In 
1883  the  state  sold  It  to  W.  W.  Wall;  and  the 
latter  at  once  took  actnal  possession  of  It,  by 
building  around  It  a  substantial  wire  fence; 
and  he  and  his  vendee,  the  plaintiff,  have 
been  In  jrassesslon  ever  since.  In  1^  the 
heirs  of  J.  Peter  Hubert  filed  suit,  simulta- 
neously, against  Holz  and  Wall,  to  annul  the 
tax  sale  and  recover  the  property.  In  March, 
1896,  a  Judgment  was  rendered  dlsmis.slng 
the  suit  against  Wall.  The  suit  against  Hola 
is  still  pending.  Plaintiff  Is  the  vendee  of 
Wall.  All  the  sales  above  mentioned  w«« 
duly  recorded. 

In  disposing  of  the  case  we  shall  limit 
ourselves  to  two  questions:  First,  whether 
tbe  heirs  of  J.  Peter  Hnbert  are  concluded 
In  their  rights  by  the  judgment  dlsmi^ing 
their  suit  against  W.  W.  Wall;  second, 
whether  the  tax  title  of  Joseph  Holz  la  a 
serious  menace  to  the  title  of  plaintiff. 
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Defendant's  reasoDS  for  doubting  that  tbe 
heirs  of  J.  Peter  Hubert  are  concluded  by 
the  dUmlssal  of  their  suit  against  Wall,  are: 
First,  that  the  Judgment  was  rendered  by  the 
Judge  of  dlTiaion  D,  when  the  suit  had  been 
transferred  to  division  E.  and  had  not  l>een 
retransferred  to  division  D,  except  by  an 
order  of  the  Judge  of-  diTlaton  D;  second, 
tliat  tbe  original  answer  of  Wall  was  simply 
a  general  denial,  without  any  reconventlonal 
demand  for  the  recognition  of  his  title  and 
hlB  supplemental  answer,  praying  for  a  rec- 
ognition of  his  title,  was  never  notified  to 
the  plaintiffs  in  the  suit 

Obviously,  It  would  be  too  late  after  Judg- 
ment for  tbe  plaintiffs  In  that  suit  to  be  rais- 
ing these  questions.  Moreover,  we  know  of 
no  law  requiring  the  answer  In  a  suit  to 
be  notified  to  the  plaintiff  otherwise  than 
by  Its  mere  filing,  and  we  are  not  advised 
of  the  existence  of  any  rule  of  court  so  re- 
quiring. And,  again,  we  do  not  see  why 
the  dismissal  of  the  suit  on  a  general  denial 
should  not  operate  as  res  Judicata  of  the 
issues  of  tbe  suit 

The  second  objection,  to  the  effect  that  the 
tax  sale  to  Holz  is  a  menace  to  plaintiff's 
title,  Is  not  better  founded.  Tbe  tax  collect- 
or's deed  to  Hols  recites  that  the  purchaser 
promised  and  assumed  to  pay  the  taxes  due 
on  tbe  property  for  1880  and  subsequent 
years;  and  It  is  not  shown  that  previous 
to  the  sale  by  tbe  state  to  Wall — or  since, 
for  tbe  matter  of  that — these  subsequent 
taxes  were  paid.  Indeed,  from  the  fact  that 
the  auditor  made  the  sale  to  Wall  and  receiv- 
ed payment  of  these  same  t&xea  from  Wall, 
a  very  strong  Inference  arises  that  they  have 
not  been  paid,  so  strong  that  tbe  court  can 
safely  accept  It  as  proof,  in  tbe  absence  of 
any  effort  on  the  part  of  defendant  to  rebut 
It  This,  nnder  settled  Jurisprudence  (Mar- 
tinez T.  Tax  Collector.  42  La.  Ann.  677,  7 
South.  796;  Bemlck  v.  Lang,  47  La.  Ann.  014, 
17  South.  461),  and  numerous  other  cases, 
not  needing  to  be  mentioned,  has  the  effect 
of  making  the  Holtz  title  a  mere  nullity. 
Judgment  affirmed. 

On  Rehearing, 

LAND,  J.  In  purchasing  the  proper^  at 
tax  sale  in  1SS5  for  delinquent  taxes  due 
prior  to  December  31,  1879,  Joseph  Holz  as- 
sumed the  payment  of  "all  tbe  state  and  city 
taxes  on  said  property  for  the  year  1880  and 
subsequent  jeata,  together  with  all  Interest, 


costs,  charges,  fees,  and  commissions  idilch 
may  be  due  and  unpaid."  No  title  passed 
to  tbe  purchaser  or  could  do  so  until  he  paid 
all  the  taxes  assumed  as  a  part  of  the  pur- 
chase price.  State  ex  rel.  Martinez  t.  Tax 
Collector,  42  La.  Ann.  6S1.  7  South.  796; 
Remlcfc  T.  Lang,  47  La.  Ann.  914,  17  SotitJb. 
461.  The  title  remained  In  the  state  until 
May  1893,  when  the  property  was  convf^ed. 
by  the  Auditor  of  the  state  of  Louisiana  to 
W.  W.  WaU.  for  the  taxes  for  the  yean  1880 
to  1892,  Inclusive,  including  Intwest,  penal- 
ties, and  eoatM.  'Hxe  Andltw'a  deed  recites 
tbat  the  pn^w^  had  been  otteveA  for  sale 
under  Act  No.  80,  p.  88.  of  1888.  and  fftlled 
to  aelL  Tbere  la  no  erldenee  In  the  leemrd 
tending  to  show  that  Joseph  Hols  paid  the 
taxes  asanmed  by  him,  bnt  on  the  omtnuy 
the  Auditor's  deed  abowa  tbat  these  tiixes 
were  paid  by  W.  W.  WaU  in  1898.  Btncn, 
on  the  record  bef<ae  tbe  court;  we  are  nnable 
to  say  that  the  tax  title  of  Joseph  Hols  aag' 
geets  serious  future  litigation,  or  Is  a  dond 
on  die  tltl&  Tbe  burdut  of  proof  was  on  de- 
fendant ta  show  danger  of  disturbance  or 
^Tictirai.  The  adjudication  to  Hols  per  se 
Is  Inaofflcient  to  show  that  he  ever  acquired 
title  to  the  property.  In  the  absence  of  all 
evidence  tending  to  show  tbat  Holz  complied 
with  the  terms  of  the  tax  adjudication,  we 
must  give  full  faith  and  credit  to  the  Audit- 
or's deed  reciting  that  the  taxes  assumed 
by  Hols  were  due  and  unpaid  in  1893.  It  is 
true  that  Holz  is  no  party  to  this  litigation, 
and  will  not  be  bound  by  the  decree  herein 
rendered,  but  at  the  same  time  It  was  Incum- 
bent on  defendant  to  show  some  legal  title 
or  claim  In  Holz  to  tbe  property  in  question. 
The  undisturbed  possession  of  Wall  and  bis 
vendee  since  1893,  and  the  absence  of  all 
claims  on  the  part  of  Hols,  strengthens  tbe 
conclusion  that  defendant  Is  in  no  dangw 
of  eviction. 

We  think,  however,  that  interest  should 
run  only  from  the  date  of  tbe  Judgment  of 
the  court  a  qua.  Tobln  v.  United  States  Safe 
Deposit  ft  Savings  Bank,  115  La.  366,  30 
South.  83. 

It  is  therefore  ordered  tliat  our  decree  here- 
tofore rendered  In  this  cause  be  modified  1^ 
amending  the  Jud^oit  appealed  from,  so  as 
to  allow  interest  from  the  date  of  said  Judg> 
men^  and  condemning  the  plalntifl  to  pay 
tbe  costs  (tf  appeal. 

Rehearing  refused. 
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ALLBN  T.  STATE. 

(Supreme  Goort  of  Florida,  Divlaicai  3.  Jnljr 

24.  1900.) 

1.  CBIHinAI.  Law— FOBUEB  Jbofabot— Wbm 

Jeopabot  Begins. 

A  penon  ii  In  Icg^  jeopardy  when  be 
is  pat  upon  trial  before  a  court  of  competent 
jurisdiction  upon  an  indictment  or  inionna- 
tioo  wbicfa  Ib  ■ufficient  in  form  and  subatance 
to  auBtaln  a  conTiction  aod  a  Jury  baa  been 
charged  witb  hi>  dellTeraDce;  and  a  Jun  is 
■aid  to  be  thua  charged  when  they  have  been 
impaneled  and  awoni. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  14. 
Cent.  Dig.  Criminal  Law,  H  801,  802,  830- 
841.] 

2.  Sahv— Waittb  of  Right. 

The  silence  of  a  defendant  on  trial  for 
crime,  or  his  failure  to  object  or  protest  against 
an  illegal  discharge  of  the  jury  before  verdict, 
doea  not  constitute  a  consent  to  such  discharge, 
•r  a  waiver  of  the  cmistitutional  Inhibition 
■galoat  a  second  jeopardy  for  the  same  offanae. 

[EhL  Note. — For  cases  ia  point,  sea  T<d.  1^ 
Cent.  Dig.  Criminal  Law,  S  336.] 


8.  Saub— POEUEB  Acquittal. 

The  power  of  the  court  to  discharge  a  jury 
who  have  been  sworn  in  chief  before  verdict 
should  be  ^ercised  only  la  case  of  a  manifest, 
urgent,  or  absolute  necessity.  If  the  jury  are 
discharged  for  a  reason  legally  insufficient,  and 
without  an  absolute  necessity  for  it,  and  with- 
out the  defendant's  consent,  the  discharge  is 
equivalent  to  an  acquittal,  and  may  be  pleaded 
as  a  bar  to  any  further  trial,  or  to  any  subse- 
qnent  Indictment. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  81  830-8410 

(Syllabus  by  the  Court) 

Error  to  Criminal  Court  of  Becord,  Duval 
GouDty;  S.  T.  Shaylor,  Judge. 

WllHam  Allen  was  convicted  of  forgery, 
and  brings  error.  BeTersed. 

G«orge  0.  Bedell,  for  plaintiff  in  «m>r. 
W.  H.  KOSm,  Atty.  Gen.,  tm  the  Stata 

TATLOB,  J.  Tbe  plaintiff  In  error,  as 
defendant  below,  was  Informed  against  In 
tbe  criminal  court  of  record  for  Doval  coun- 
ty for  tbe  crime  of  forgery,  was  tried,  con- 
victed and  sentenced,  and  seeks  relief  here 
by  writ  of  error. 

On  March  7,  1906,  tbe  d^endant  was  ar> 
ralgned  and  entered  a  plea  of  not  guilty. 
Tho'enpon  a  panel  of  six  Jurors  were  ex- 
amined on  their  voir  dire,  and  were  chal- 
lenged for  cause  both  to  the  array  and  in- 
dlTldnally,  which  challenges  were  overruled 
by  the  conrt  and  a  complete  Jury  of  bIx  was 
sworn  in  chief  to  well  and  truly  try  and  true 
deliverance  make  between  the  state  of  Flor* 
Ida  and  the  defendant  Thereupon  the  de- 
fendant's counsel  called  the  attention  of  tbe 
court  to  the  fact  that  one  of  tbe  witnesses 
named  Harrison,  Indorsed  on  tbe  back  of 
the  Information  as  a  state  witness,  was  also 
a  witness  for  the  defense,  and  that  such  wit* 
nees,  who  lived  a  few  miles  out  from  Jackson- 
ville, where  the  trial  was  proceeding,  was 
absent  from  the  courtroom,  and  moved  for 
time  to  get  said  witness.  The  court  then  or- 
dered the  facts  so  stated  to  be  set  fortb  In 
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the  form  of  an  affidavit.  The  county  solic- 
itor thereupon  moved  the  court  that  the 
jury  be  discharged  from  farther  consider- 
ation of  tbe  case,  and  that  said  cause  be  con- 
tinned  until  ttie  leth  of  March.  This  mo- 
tion of  tbe  county  solicitor  was  granted  by 
the  court  and  the  jury  discharged. 

On  March  21,  1906,  when  the  cause  was 
again  called  for  trial,  the  defendant  by  leave 
of  the  court  withdrew  bis  plea  of  not  guilty 
and  Interposed  a  plea  of  former  jeopardy, 
setting  up  the  formw  proceedings  above  re- 
cited. To  this  plea  the  state  Inteiposed  a 
demurrer,  which  demurrer  was  sustained 
by  tbe  court,  upon  which  tbe  defendant  was 
pnt  to  trial  before  another  jury,  who  re- 
turned a  verdict  of  conviction  to  which  tbe 
writ  of  error  Is  addressed.  The  <»der  sus- 
taining the  demurrer  of  the  state  to  tbe  de* 
fendant's  plea  of  former  jeopardy  Is  assign- 
ed as  error. 

In  tbis  ruling  the  court  below  m>ed.  Tbe 
discharge  of  the  former  jury,  who  had  been 
charged  with  the  defendant's  case,  upon  the 
arbitrary  motion  of  the  state's  solicitor,  with- 
out any  necessity  or  legal  reason  therefor, 
and  without  tbe  consent  of  the  defendant, 
amounted  to  an  acquittal  of  the  defendant, 
and  his  plea  of  former  jeopardy  should  have 
been  sustained,  the  state's  demurrer  thereto 
overruled,  and  the  defendant  discharged 
without  day.  It  is  true  that  the  defendant 
had  asked  the  court  for  time  to  procure  the 
attendance  of  an  absent  witness  who  resided 
a  few  miles  from  tbe  court;  bat  he  did  not 
ask  for  a  continuance  of  tbe  cause,  or  for  a 
discharge  of  the  jury,  and  an  arbitrary  dis- 
cbarge of  the  jury  under  these  circum- 
stances, without  his  consent,  amounted  to 
his  acquittal.  Hts  sllenee  or  failure  to  object 
or  protest  against  the  discharge  of  the  jury 
did  not  constitute  a  consent  or  a  waiver  of 
his  constitutional  right  State  v.  Bichardaon, 
47  S.  C.  166,  25  8.  Bl.  220,  86  L.  B.  A.  238. 
The  power  of  the  court  to  discbarge  a  jury 
who  have  been  .sworn  in  chief  before  ver- 
dict should  be  exercised  only  in  case  of  a 
manifest,  niirent,  or  absolute  necessity.  If 
the  jury  are  discharged  for  a  reason  legally 
insufficient,  and  without  an  absolute  neces- 
sity for  it,  and  without  tbe  defendant's  con- 
sent, the  discbarge  la  equivalent  to  an  ac- 
quittal, and  may  be  pleaded  as  a  bar  to  any 
further  trial,  or  to  any  subsequent  Indict- 
ment. 12  Cyc.  p.  270,  and  citations;  People 
V.  Grant,  4  Parker,  Or.  B.  (N.  T.)  527; 
State  V.  Wamlre,  J6  Ind.  857;  Teat  v.  State, 
53  Miss.  439,  24  Am.  Bep.  708;  Helm  v. 
State,  66  MIsB.  537,  6  So\lth.  322;  State  V. 
McKee^  1  Bailey  (S.  C.)  651,  21  Am.  Dec. 
499.  and  cases  cited  In  notes;  Cooley's  Const 
Llm.  (7th  Ed.)  p.  467,  where  this  grent  author 
says:  **A  person  Is  In  legal  Jeopardy  when 
he  Is  pnt  upon  trial  before  a  court  of  com- 
petent jurisdiction  upon  Indictment  or  In- 
formatlon  which  la  sufficient  In  form  and 
substance  to  sustain  a  conviction  and  a  jury 
hai  ben  cbargad  iriQi  bin  deliverance;  and 
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a  jmry  is  said  to  be  flios  charged  when  they 
have  been  impaneled  and  sworn."  1  Bish- 
op's New  Cr.  Law,  §S  1018.  1014,  et  seq.: 
State  T.  Boblnaon.  46  La.  Ann.  769, 15  Booth. 
146:  Boblnson  t.  Commonwealth,  88  Ky.  388, 
11  a.  W.  210;  People  t.  Cage,  48  Gal.  823, 
17  Ami  Rep.  486;  Ex  parte  Clements,  60  Ala. 
4S9;  BeU  t.  State.  44  AU.  393;  Ex  parte 
Maxwell.  11  Not.  428;  Commonwealth 
Flttpatrlck,  121  Pa.  100,  ID  AtL  466,  1  L.  B. 
A.  451,  6  Am.  St  Bep.  757;  Welnzorpflln  t. 
State,  7  Blackf.  (Ind.)  186;  MUler  t.  State, 
8  Ind.  825;  McCorkle  T.  State,  14  Ind.  89; 
State  T.  Callendine.  8  Iowa,  288;  Hlnes  t. 
States  24  Ohio  St  184. 

Many  other  errors  are  assigned  and  ai^nied; 
but  OB  ibe  error  fotmd  completely  dlqwses 
of  the  case,  it  becomes  unnecessary  to  no- 
tice any  other  assignment  The  judgment 
of  the  court  below  is  hereby  reversed,  with 
directions  to  oTermle  the  state's  demurrer 
to  the  defendant's  plea  of  fcnrmer  jecipardy, 
and  to  dlsdiai^  the  defendant  wttbont  day, 
at  the  cost  of  DuTal  county. 

HOCEBB  and  PABEHILI^  JJ.,  concur. 

SHAOKLBFOBD,  C.  J.,  and  COOEBBLL 
and  WHITFIBO).  comem  In  the  o^n- 
km. 


PEACE  BIVBB  PHOSPHATE  MINING  00. 
T.  SINGLETON. 

(Supreme  Oonrt  of  Florida,  Division  B.  June 
6»  1906.) 

Appeal— Rbtikw—Habulbss  Ebbob. 

A  verdict  and  jndgment  for  the  defoidant 
upon  the  trial  of  a  traverse  of  the  affidavit  in 
attachment  will  not  be  disturbed  by  the  appel- 
late court,  on  account  of  alleged  errors  eom- 
ndtted  by  tiw  trial  judge  In  his  charges  and  in 
admistion  and  rejection  of  teetlmony,  where 
upon  the  admitted  facts  It  appears  that  the 
Jury  could  not  have  rendered  a  dIfEerent  verdict 
[Bd.  Note. — For  cases  in  point,  we  vol.  8, 
Cent  Dig.  Appeal  and  Error,  U  4034-4036.] 

(Syllabus  by  the  Court) 

Error  to  Olrcnlt  Oonrt;  De  Soto  Ootmty; 
Baacom  R.  Palmer,  3n6gfi. 

AcUon  by  the  Peace  Klvor  Phosphate  Min- 
ing Oompany  f^lnst  3.  J.  Singleton.  Jndg* 
nient  for  defendant,  and  plaintiff  brli^  nror. 
Affirmed. 

Treadwell  &  Treadwell,  for  plalntlfF  in 
error.  Forrester  A  Burton,  for  defendant  In 
error. 

FEB  CURIAM.  In  this  case  plaintiff  in 
error  sued  out  an  attachment  In  the  circuit 
court  of  De  Soto  county  against  the  defend- 
ant in  error,  wherein  the  affiant  in  bis  affida- 
vit stated  he  had  reason  to  believe  that  the 
said  defendant  would  fraudulwtly  part  with 
blB  property  before  judgment  could  be  obtain- 
ed against  him.  There  was  a  traverse  by  the 
defendant,  and  a  trial  of  the  same  before  a 
Juiy,  and  a  verdict  and  judgment  for  the  de- 


fendant There  are  quite  a  number  of  assign- 
moita  of  error  based  on  the  admlssiui  and 
rejection  of  testimony  and  the  charge  of  the 
court  We  have  carefully  examined  the  rec- 
ord, and.  Irre[Q)ectlve  of  the  errors  assIgDed, 
we  do  not  see  how  the  jury,  acting  upon  the 
undisputed  facts,  could  have  arrived  at  a 
different  verdict  from  the  one  rendered.  Our 
conclusion  is  that  there  is  no  reversible  error 
in  the  record,  and  It  is  therefore  considered 
and  ordered  that  the  judgment  of  the  circuit 
court  be,  and  the  same  Is,  hereby  affirmed. 

TATLOB,  HOOKBB,  and  PABKHILI^  33^ 
concur. 

SHAGKLBFOBD,  a  J.,  and  COCEBELL 
and  WHITFIBLD,  JJ.,  concnr  In  the  oplnloa. 


BAXON  et  a1.  t.  BAWLfl. 

(Sttpreoke  Court  <rf  Florida,  Dlviskm  A.  Jaw 

11.  19053 

1.  HOHXSTEAD  —  STATOTBS— OOBgrnUTIQHAL 

I1A.W— Pbiveleoss  aiid  Iininmnxs— Txtui 
OF  Act— DrvisB  of  Hohbsteao.  „ 
Chapter  4730,  p.  119,  of  the  Laws  of  1899. 
nrovidliv  that  'Whenever  a  person  who  Is  toe 
head  ot  a  family,  residing  in  this  state  and  hav- 
ing bis  homestead  herein,  shall  die  and  leave  % 
widow  snrviTinc  him,  but  no  children,  the 
homestead  shall  deacend  to  the  widow  and  shall 
not  be  the  subject  of  devise  by  last  will  and 
testament,"  Is  not  In  conffict  with  sections  1 
and  4  of  article  10,  or  witii  section  16  of  article 
8,  of  the  state  Gonstitntioo  of  1866,  or  with 
section  1  of  the  fourteenth  ammdmsBt  to  tiie 
Constitntlon  ot  the  United  States. 

[Ed.  Note.— For  cases  in  point,  sea  vol.  % 
Cent  Dig.  Homestead,  H  247-249.] 

2.  DowKB— Blectioh  bt  Widow. 

Sections  1830  and  1888  of  the  Berlsed 
Statutes  of  1882  provide  how  the  widow  may 
dissent  from  the  terms  and  provWras  of  a  will 
and  also  give  her  the  right  to  deet  whetiier 
she  will  take  dower  or  a  dilld's  part  in  the 
estate. 
(Syllabus  by  the  Oonrt) 

Appeal  from  Clrcnlt  Court,  Leon  Oouity; 
John  W.  Malone,  Judge. 

Bill  by  Sadie  W.  Bawls  against  George 
W.  Saxon  and  others.  Decree  for  complain* 
ant,  and  defendants  appeal.  Affirmed. 

W.  H.  Ellis  and  John  L.  Neel^,  for  ap- 
pellants. Oeorge  P.  Baney,  for  vpellee. 

SHACKLEFOBD,  J.  On  the  2l8t  day  of 
Nov^ber,  1904.  the  appellee  flled  her  bill 
In  chancery  In  the  circuit  court  for  Leoncoun- 
^  against  the  appellants,  alleging  therein,  in 
substance,  that  T.  Glover  Bawls,  who  was  the 
husband  of  appellee,  departed  this  life  on  the 
2lBt  day  of  October,  1902,  without  issue,  before 
his  death,  however,  having  made  and  ^ubllBb- 
ed  bis  last  will  and  testament,  which  was  doly 
admitted  to  probate  In  the  county  judge's 
court  for  Leon  county  on  the  80th  day  of 
October,  1902,  a  copy  of  which  Is  annexed  to 
the  bill  as  an  exhibit;  that  Oeorge  W. 
Saxon  was  named  In  the  wlU  as  executor. 
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who  duly  Qvallfled  as  neb  and  to  whom 
letters  testamentary  issued  on  the  5th  day  of 
NoTember,  1902,  and  who  took  possession  of 
the  real  and  personal  estate  of  the  testator; 
that  the  testator  died  seised  and  possessed  of 
certain  real  and  personal  property  situated 
In  the  county  of  Leon,  which  Is  spectflcally 
described;  that  on  the  17th  day  of  October, 
1903,  the  appellee  filed  In  the  office  of  such 
coonty  Judge  a  written  Instnunent  executed 
by  her,  wherein  she  dlssmted  from  the  will 
and  each  and  all  of  the  proTisIons  made 
therein  In  her  favor,  and  declared  that  they 
wore  not  satisfactory  to  her,  and  elected  to 
take  a  dilld's  part  In  the  real  and  personal 
cstattt  of  ber  deceased  husband,  according  to 
the  laws  of  the  state  of  Florida  in  such 
cases  made  and  provided,  In  lieu  of  tbe  pro- 
Tisions  of  tbe  will  and  In  lien  of  doww, 
aucb  written  tostmment  stating,  as  was  and 
la  true,  that  tbe  testator  died  without  child 
or  ddldroi  and  that  the  appellee  was  his 
wlfft  at  the  time  ot  his  death;  that  such 
dissent  was  ordered  recorded  by  the  county 
Judges  copies  of  which  dissent  and  order  are 
annexed  to  the  Mil  as  exhibits;  that  there- 
upon tbe  appellee  became  entitled  to  one-half 
In  fee  ^ple  of  tbe  personal  estate,  whicfa 
was  tamed  over  to  her  the  execatm  on  or 
abont  tbe  »tta  day  of  June,  1904.  It  being 
eq^ressly  stipulated,  bowever.  In  an  instro- 
ment  of  writing  executed  by  the  appellee  and 
tbe  exeentor,  that  nich  eetttement  as  to  the 
penonal  estate  Bhonld  not  apply  to  or  affect 
the  Interest  of  the  nv^lee  In  any  of  tbe 
asMts  <tf  tbe  testator  flien  remaining  out- 
standing and  uncollected  and  not  moittoned 
In  Um  Instrument  ot  settlonent,  and  sbonld 
not  affect  the  q^Iee*s  Interest  In  the  real 
estate  of  ttie  testator  or  In  tbe  then  uncol- 
lected rentals  or  future  rentals  or  tacome 
from  audi  estate,  a  coi^  of  which  written 
inatmmait  Is  annaed  to  fhe  bill  as  an  ex- 
hibit; that  before  sach  settlement  was  made 
Uw  appellee  executed  undo-  tbe  provisions 
of  sectKa  1008  <a  tiie  Bevlsed  Statutes  of 
1902  «  bond  In  tbe  paial  snm  of  $1,000,  a 
coiqr  of  which  is  annexed  to  tbe  bill  as  an 
exhibit;  that  tbe  testator,  at  tbe  time  of 
bla  death,  waa  the  head  of  a  family  residing 
In  tbe  stata  of  Florida,  which  family  con- 
aleted  solely  of  himself  (ua&  tbe  appellee,  who 
were  Uvtag  togetbw  aa  husband  and  wife 
and  Uvtng  upon  and  occupying  aa  their  home- 
stead, and  had  been  ad  doing  for  about  a 
year  prevloiu  to  tiie  death  of  the  testator, 
certain  lands  In  Leon  connty,  which  are 
spectflcally  described  and  which  are  Includ- 
ed In  tbe  lands  already  mentioned,  upon 
which  homestmd  lands,  were  situated  a 
dwelling  bouse  and  outhouses  and  Improve- 
meots  incident  to  a  home,  which  were  lived 
In  apd  occupied  by  the  testator  and  the  ap- 
pellee, said  homestead  not  being  within  the 
limits  of  any  incorporated  city,  or  town,  but 
cioDslstlng  of  more  than  100  acres;  that  of 
tbe  lands  so  occupied  as  a  tuunestead  160 


acres  thereof,  Including  the  dwdllng  bouse 
and  cnrtllage,  descended  to  the  appellee  as 
tbe  sole  heir  of  tbe  testator,  and  ahe  is  ea- 
tltled  to  the  same  in  fee  simple ;  that  of  the 
other  described  lands,  not  including  the  home- 
stead of  100  acres,  the  anMlIee  la  the  owner 
of  an  undivided  one-half  in  fee  simple  ab- 
solute, and  the  other  undivided  one-half  is 
the  property  of  B.  G1ot»  Johnston,  Letltla 
B.  Johnston,  J.  Kent  Johnston,  and  Bawls 
Johnston,  children  of  Fannie  W.  Johnston, 
share  and  share  alike,  In  fee  simple,  sub- 
ject, however,  to  tbe  trusts  vested  by  tbe 
win  In  George  W.  Saxon,  Inclddlng  a 
power  in  bim  to  sell  tbe  same;  that  there 
are  no  valid  debta  or  demands  outstand- 
ing against  tbe  estate  of  tbe  testator; 
that  George  W.  Saxon,  since  qualifying 
as  such  executor,  has  already  collected 
and  la  collecting  the  rents,  issties,  and  proflte 
from  the  lands,- of  which  the  appellee  is  en- 
titled to  all  net  rents.  Issues,  and  proflte 
collected  from  tbe  homestead  lands  to  the 
extent  of  160  acres,  and  not  heretofore  paid 
over  to  the  appellee,  and  to  all  net  rents, 
issues,  and  profits  that  may  be  collected 
the  executor  from  the  homestead  lands,  and. 
to  one-half  of  all  tbe  net  rmta,  Issues,  and 
profito  collected  and  to  be  collected  by  tbe 
executor  from  tbe  other  lands,  which  have 
not  previously  been  divided  between  tin  ap- 
pellee and  tbe  executor. 

Tbe  iwayers  of  tbe  bill  were  In  acc<»rdance 
with  and  baaed  upon  the  allegations  tber^n, 
among  others  behig  ton  a  partition  of  the 
lands  and  for  general  relief!  The  oaths 
to  the  answers  of  the  defoidanta  were  waiv- 
ed, and  the  bill  was  vorlfled  by  tbe  afllda- 
Tlt  of  tbe  ai^eUee. 

On  tbe  2d  day  of  January,  1905,  aU  of  tbe 
defendants,  except  tbe  two  Infants,  filed  their 
Joint  and  several  answers,  wherein  they  ad- 
mitted all  of  tbe  material  allegations  of  tbe 
bill,  except  as  follows :  They  did  not  admit, 
because  they  wwe  not  folly  advised,  that  tbe 
testator  died  seised  and  possessed  of  the 
lanOB  described  therein,  and  required  strict 
inwof  tiiereof.  Tht^  denied  that  tbe  testa- 
tor died  Intestate  as  to  tiie  160  acres  of  land 
wbidi  he  occupied  as  a  homestead,  or  that 
ttie  same  deacended  to  tbe  appellee,  and  aver 
taat  the  same  was  disposed  of  by  the  testa- 
tor In  bis  last  will  and  testament  They  fms 
tber  deny  that  the  appellee  is  entitled  to  any 
Interest  therein,  or  to  any  interest  in  any  of 
the  lands  described  in  the  bill,  except  bar 
dower.  Tbey  further  deny  that  the  appellee 
is  entitled  to  all  the  net  roits.  Issues,  and 
proflte  collected  1^  the  exeentor  from  the 
homestead  land,  or  to  one-half  of  tbe  net 
rents,  issura,  and  presto  collected  by  bim 
from  the  other  lands,  and  aver  that  tbe  only 
interest  tbe  appellee  has  tlierein  is  bar  right 
of  dower,  wtaldi  dower  bad  not  been  set  apart 
to  her  In  manner  and  form  as  the  law  re- 
quires, and  until  that  was  done  she  was  not 
entitled  to  receive  any  part  of  the  rents. 
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Issues,  and  profits  from  said  lands.  Tbe 
answer  also  contained  the  genial  denial 
usually  found  In  answtfs  In  cbanc^, 

A  guardian  ad  litem  was  duly  appointed 
for  tile  two  Infant  defendants,  who  was  duly 
served  with  a  subpcena  and  who  filed  the 
customary  answer  on  behalf  of  said  infants 
on  the  6tb  day  of  February,  IBOS. 

Replications  were  filed  to  these  answers, 
and  an  examiner  appointed  to  take  the  testi- 
mouy,  by  whom  a  report  thereof  was  duly 
made,  Including  the  testimony  so  taken  be- 
fore him  and  certain  stipulations  made  by 
and  between  the  solicitors  for  the  respective 
parties,  which  we  deem  It  unnecessary  to  set 
forth,  further  than  to  state  that  it  was  mu- 
tually agreed  that  the  taking  of  testimony 
and  all  accounting  as  to  rents,  issues,  and 
profits  sought  to  be  recovered  by  the  appellee 
from  the  lands  inyolved,  or  any  of  them, 
should  be  postponed  until  -after  an  order 
should  have  been  made  in  the  cause  by  the 
court  adjudicating  the  rights  and  Interest  of 
the  appellee  in  such  lands,  and  that  tiie  ex- 
aminer should  at  once  report  the  testimony 
and  proceedings  taken  and  had  before  him, 
so  tliat  such  adjudication  might  be  had. 

On  the  14th  day  of  November,  1905,  a  de- 
cree was  rendered  by  the  court,  finding  all 
tbe  equities  in  favor  of  the  appellee  and 
granting  ,all  the  relief  sought  by  her  in  her 
bill,  ordering  a  partition  of  the  lands,  and 
appointing  three  commissioners  to  make  the 
same,  and  referring  the  cause  to  Frederick 
T.  Myers,  an  attorney  at  law,  as  master  In 
chancery  pro  hac  vice,  to  make  and  state  an 
account  of  what  was  due  to  the  appellee 
from  the  executor  for  rents,  issues,  and 
profits,  and  also  to  take  testimony  and  re- 
port what  would  be  a  proper  compensation 
to  George  P.  Raney  as  solicitor  for  tbe  ap- 
pellee. In  view  of  the  conduslon  which  we 
have  reached,  we  deem  it  unnecessary  to  set 
forth  the  contents  of  tiie  decree  any  moro 
fully. 

From  this  decree,  which  was  AIM  and  en- 
tered on  tbe  16th  day  of  November,  1905,  an 
appeal  was  taken  by  tlie  appellanta  to  this 

court. 

Seven  errors  are  assigned,  but  there  Is  no 
occasion  for  discussing  tbem  In  detail.  Tbe 
appellee's  right  to  tbe  relief  sought  In  her 
bill  Is  largely  based  upon  chapter  4730,  p.  119, 
of  the  Laws  of  1809,  providing  that  "when- 
ever a  person,  who  la  the  head  of  a  family  re- 
siding In  this  state  and  having  his  home- 
stead herein,  shall  die  and  leave  a  widow 
surviving  him,  but  no  children,  the  home- 
stead shall  descend  to  Oie  widow,  and  shall 
not  be  tbe  subject  of  devise  by  last  wUl  and 
testament" 

It  is  contended  by  the  appellants  that  this 
chapter  Is  void  because  It  la  in  conflict  with 
sections  1  and  4  of  article  10  of  the  Constitu- 
tion of  1885.  In  Thomas  v.  Williamson  (de- 
cided here  at  the  present  term)  40  South.  831, 
since  the  appeal  in  the  instant  case  was 
taken,  we  held  that  this  chapter  was  not  in 


conflict  wltb  section  4,  and  there  Is  no  oc- 
casion for  our  repeating  what  was  there  said. 
We  have  given  the  brief  of  appellants  a 
careful  examinatlont,  as  well  as  the  author- 
ities dted  therein,  and  see  no  reason  for 
changing  or  modifying  tbe  views  which  wa 
expressed  In  the  cited  case.  Neither  has  It 
been  made  to  appear  to  us  wberolu  the  chap- 
ter in  qoestion  Is  in  any  way  In  conflict  with 
section  1  of  article  10,  and  the  same  reason- 
ing applied  In  our  cited  opinion  to  section  4 
is  appUcaMe  to  section  1,  so  we  content  our- 
selves with  saying  tbat  we  fail  to  find  in 
what  the  alleged  conflict  consists. 

It  Is  further  contended  by  the  appellants 
that  tbe  chapter  In  question  is  In  conflict  with 
section  16  of  article  8  of  the  Constitution 
of  1885,  providing  that  "each  law  enacted  In 
the  Legislature  ^all  embrace  but  one  subject 
and  matter  properly  connected  therewith, 
which  subject  shall  he  twiefly  expressed  In 
the  tiUe." 

The  title  of  chapter  4730,  p.  119,  of  tbe 
Laws  of  1899,  Is  as  follows :  "An  act  regulat- 
ing tbe  descent  of  homesteads  and  the  ^  1d- 
ow's  Interest  therein,**  and  It  is  contenued. 
that  the  body  of  tbe  act  deals  with  two  sub- 
jecta — ^the  law  of  descent  and  the  law  of 
devise  by  last  will  and  testament  The  cases 
of  State  ex  rel.  v.  Green,  36  Fla.  151.  18 
South.  S34,  and  Stete  ex  rel.  v.  Bums,  88 
Fla.  367,  21  South.  290.  ar«  cited  as  support- 
ing this  contention.  We  fully  approve  of  the 
principles  enunciated  In  these  cases ;  but  In 
our  Judgment,  they  militate  against  the  con- 
tention of  the  appellants  Instead  of  sustain- 
ing It  The  chapter  in  question  Is  cooled  in 
full  In  the  opinion  rendered  by  us  In  Thomas 
T.  Williamson,  supra,  and  there  Is  no  neces- 
sity of  setting  It  forth  again.  An  Inspection 
thereof  will  show  that  the  body  thereof  does 
not  deal  with  two  subjects,  as  the  act  in 
BO  far  as  It  deals  with  the  question  of  de- 
vise by  last  will  and  testament  does  so  only 
to  the  extent  of  declaring  tbe  principles  of 
law  which  are  to  measure  and  protect  the 
Interest  of  the  widow  In  the  homestead,  and 
all  tbe  provisions  of  tbe  act  are  properly 
connected  with  the  regulation  of  the  widow's 
Interest  See  State  ex  rel.  v.  Bryan  (Fla.) 
89  South.  929,  and  authorities  cited  therein. 

It  is  also  contended  by  the  appellants  that 
the  act  Is  void  because  it  Is  In  conflict  with 
section  1  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  "hi 
that  it  seeks  to  abridge  the  privileges  of 
one  class  of  citizens  of  tbe  United  States 
by  permitting  another  class  of  such  citizens 
to  exercise  and  enjoy  tbe  privil^es  with- 
held from  tbe  class  against  whom  tbe  discrim- 
ination is  made."  In  support  of  this  conten- 
tion the  appellants  argue  that  the  act  Is 
discriminative,  in  that  It  denies  to  a  married 
man  who  has  no  children  the  right  to '  dis- 
pose of  the  homestead  by  will,  while  it  does 
not  restrict  a  married  woman  from  so  doing. 
The  case  of  State  v.  Patterson  (Fla.)  39 
South.  38S,  dted  by  the  app^lants  ia  not  In 
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point  There  Is  no  merit  In  the  conten< 
tlon.  A  difference  In  the  Inheritable  inter- 
eetB  u  between  the  anrvlTlng  hosband  and 
the  enrvlTlng  wife  was  reo^ulzed  at  the 
common  law.  and  baa  been  almost  onlfonn^ 
maintained  In  tbtt  Tarlons  irtateB  of  the 
Union. 

The  appellants  also  contend  that  the  ap- 
pellee, having  dissented  from  the  terms  of 
the  will.  Is  restricted  to  her  dower  Interest 
In  the  testator's  estate  and  has  no  right 
to  elect  a  child's  part  therein.  We  cannot 
agree  to  this  contention,  but  not  deem 
any  extended  dtacusBlon  thereof  necessary. 
Section  1830  of  the  Rerlsed  Statutes  of  1892 
provides  how  the  widow  may  dissent  from 
the  terms  and  provisions  of  a  will.  In 
wtAQh  case  she  shall  be  entitled  to  dower, 
while  section  1833  provides  that  "In  all  cases 
in  which  the  widow  of  a  deceased  person 
shall  be  entitled  to  dower  she  may  elect  to 
take  in  lieu  thereof  a  child's  part"  See 
Harrell  v.  Harrell,  8  Fla.  46;  Benedict  t. 
Wllmartb,  46  Fla.  58B,  85  South.  84i 

Jflndlng  no  error  in  the  decree  appealed 
frufn,  it  follows  that  the  same  must  be  af- 
firmed; and  It  la  so  ordered,  at  the  cost  of 
the  appeUants. 

GOGKBBLL  and  WHITFIBLD.  JJ.,  concur. 

TAYLOB,  HOCKBB,  and  FABKHIIX,  JJ.. 
ooncnr  fn  the  opinion. 


GODWIN  et  al.  v.  FIIIFEB  et  aL 

(Bnpraae  Court  of  Florida,  Division  A.  Jnue 
11,  190a) 

1.  Injdmction— Pleading— Bill. 

It  Is  incumbent  upon  a  complainant  to  al- 
lege in  hiB  bill  every  fact,  clearly  and  definitely, 
that  is  necestiary  to  entitle  him  to  relief;  and 
if  he  omits  essential  facta  therefrom,  or  states 
BQcb  facts  therein  as  show  that  he  is  not  entitled 
to  relief  in  a  court  of  equity,  he  must  suffer  the 
Mnsequences  of  bia  so  doing.  This  principal 
appliCB  to  all  bills  In  equity,  but  is  especially 
applicable  to  bills  seeking  an  injunction ;  the 
rule  being  that  the  title  or  interest  of  the  com- 
plainant and  tlie  facts  upon  which  he  predi- 
cate* bis  prayer  for  such  relief  must  be  stated 
poritiTely,  with  clearness  and  certainty.  Tbe 
bill  most  state  fscts,'  and  not  oirfnionB  <n  t»gaX 
conclnsions. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Injunction,  H  22&-22B.] 

2.  Sams  —  Teuforabt  Imirnoiion— Neoibsi- 
XT  or  Notice. 

When  an  application  1*  made  to  the  court 
for  a  temporary  injunction  or  restraining  or- 
der wittiout  notice  to  the  defendant,  the  allega- 
tions in  tbe  bill  should  be  even  more  carefully 
scanned  and  considered  tban  when  the  defend- 
ant has  been  served  witb  notice  and  has  t&e 
opportunity  of  resisting  the  application.  Be- 
fore granting  a  temporary  injunction  or  re- 
■trainlne  order  without  notice,  the  court  should 
be  Mitlsned  that  a  clear  case  is  made  by  the  bill 
therefor,  and  also  that  It  has  lieen  clearly  made 
to  appear  that  it  is  a  case  of  urgent  necea- 
■ity  and  one  in  which  irreparable  miscbief  will 
be  prodaced  If  tbe  aid  of  the  court  is  denied. 

[Ed.  Note. — For  cases  in  point  see  voL  27, 
Cent  Dig.  Injunction,  H  SID,  aB7J 


5.  Sahk. 

An  affidavit  to  or  an  allegation  In  a  bill 
for  an  injunction,  asserting  simply  tbe  legal 
conclusion  that  notice  to  the  defendant  of 
the  application  for  injunction  wiil  accelerate  the 
injury  apprehended,  is  not  a  sufficient  excuse, 
and  fomiBbes  no  reason,  for  dispensing  with 
notice.  To  Justify  the  granting  of  an  injunction 
ex  parte  and  without  notice,  tbe  allegations  of 
tbe  sworn  bill  or  accompanying  affidavit  must 
state  facts  showing  bow  and  why  tbe  giving  of 
notice  will  accelerate  or  precipitate  tbe  injury 
complained  irf,  from  which  the  court  can  deter- 
mine for  Itself  whether  the  giving  of  notice  will, 
or  is  likely  to,  so  result,  and  such  facts  must 
make  it  manifest  to  tbe  court  that  the  giving 
of  notice  of  tbe  application  will,  or  is  likdy  to, 
have  such  result. 

4.  Same— Vbbification  of  Bill. 

Not  only  must  the  allegations  In  tbe  bill 
for  an  injunction  be  clear,  direct,  and  positive, 
but  they  must  be  veriSed  by  nn  affidavit,  which 
must  also  be  direct  and  positive;  and,  where 
any  of  the  material  allegations  Id  tbe  bill  are 
stated  upon  information,  there  should  be  an- 
nexed to  the  bill  the  additional  affidavit  of  the 
person  from  whom  the  information  is  derived, 
verifying  the  truth  of  the  Information  thus 
^ven. 

[Bd.  Note.— For  cases  in _poInt  see  TtA.  27, 
Cent  Dig.  Injunction,  H  2&-280,  242.  262.1 

fS.  Saw— Grounds  — tNSOLVENOT  or  Dxbtob. 

The  insolvency  of  tbe  debtor  is  never  a 
sufficient  reason  of  Itself  for  tbe  exercise  of  the 
extraordinary  power  of  the  court  by  way  of 
injunction.  There  must  be  some  other  equit- 
able ground  combined  with  insolvency. 

[Ed.  Nota^For  cases  In  point  see  vol.  27, 
Cent  Dig.  Injunction.  8  17.] 

6.  Sales  —  Cancbllatioh  —  OBOUNMr-FAiti- 
UBS  TO  Tebfobu. 

Tbe  failure  of  a  purchaser  of  timber  to 
pay  tbe  balance  of  the  jpurchase  money  therefor 
at  the  time  stipulated  in  the  contract  does  not 
of  Itself  furnish  suffioient  ground  for  a  cancdla* 
tlon  of  the  contract  by  a  court  of  equity. 

7.  INJTJMCTION— Notice— Necessity. 

Tbe  writ  of  injunction  is  an  extraordinanr. 
not  an  ordinary,  everyday  writ,  and  it  should' 
never  be  granted  lightly,  but  cautiously  and 
sparingly,  and  notice  should  always  be  required 
to  he  given  in  accordance  with  equity  rule  46, 
unless  tbe  provisions  therein  for  dispensing  witb 
notice  have  been  strictly  followed.  The  writ 
of  injunction  is  a  highly  tieneScial  writ,,  but 
great  care  should  be  exercised  in  awarding  it 
lest  It  be  turned  Into  an  instrument  of  oppres- 
sion and  injury. 

[Ed.  Notew — ^For  eases  In  point  ses  nd.  27, 
Cent  Dig.  Injunction.  H  1-8,  S1S.I 

8.  Same— DiBBOLunoN. 

Even  where  all  the  equities  of  tbe  bill  axe 
denied  by  the  answer,  It  is  not  a  matter  of 
course  to  dissolve  the  Injunction ;  both  the 
granting  and  continuing  of  Injunctions  resting 
largely  In  the  sound  judicial  discretion  of  the 
court  to  be  governed  by  the  circumstances  of 
the  case.  But,  where  an  abuse  of  this  judicial 
discretion  is  clearly  made  to  appear,  it  Is  the 
duty  of  an  appellate  court  to  interfere. 

[Ed.  Note. — For  cases  in  pcdnt  see  vol.  27. 
Cent.  Dig.  Injunction,  g  847.] 

9.  Sakb— Dismissal  of  Bill. 

If  it  is  plainly  apparent  that  the  bill  is 
without  e<!uity,  an  injunction  should  not  be 
granted  in  tbe  first  Instance;  but,  if  granted, 
It  should  be  disxolvod  at  the  enrli«"<t  opiior- 
tunity  by  the  court,  and  the  bUl  ordered  dis- 
missed. 

10.  Equitt- Heabino  oh  Bill  and  Answeb 
—Effect  of  Answeb. 

When  a  cause  in  set  down  for  a  hearing 
uptm  tbe  bill  and  answer,  all  the  averments  of 
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th&  answer  ar«  to  be  taken  aa  true ;  and  where 
tiie  answer  contaios  the  osnal  general  denial 
found  in  anawen  In  dunoery,  and  contains  no 
admlaaion  of  certain  material  allefations  In 
the  bill,  such  allegatlonB  cannot  be  aaanmed  to 
be  tme — ^the  burden  belny  apon  the  complain- 
ant to  prove  such  allegadona,  as  mU  aa  the 
matters  denied  in  the  answsr. 
(Syllabus  bj  Che  Oonrt) 

Appeal  from  Olrcnlt  Oonrt,  Aladina  Ootm- 
'ty;  James  T.  Wills,  Judge. 

Action  by  W.  B.  Fhlfer  and  others  against 
Minnie  F.  Godwin,  as  administratrix  of  the 
estate  of  J.  J.  Godwin,  deceased,  and  othws. 
From  a  decree  in  favor  of  complainants,  de- 
fendants appeaL  Bevmed.  with  directions 
to  dismiss  bUI. 

On  tbe  26th  6x7  of  September.  1906,  the 
appellees  filed  ttuta  bill  in  chanoerr  In  tbe 
drcult  oonrt  in  and  Cor  Alachca  county 
against  tbe  at^Uants,  alleging  therein.  In 
substance^  that  on  the  28d  de7  of  May,  1901, 
H.  L.  Pliifer  and  J.  A.  PbUtr,  two  of  tbe 
appellees,  and  J.  W.  PUfOr,  since  deceased, 
made  and  entered  Into  a  certain  contract 
with  J.  J.  Godwin,  i^ce  deceased,  a  copy 
of  wblcb  contract  is  attached  to  ttie  bill  as 
an  exhibit  and  nude  a  part  thereof,  and 
which  la  as  follows: 

^State  of  Florida,  Alachna  Gonnty. 

"TblB  contract;  made  and  entered  Into 
by  and  betweoi  J.  W.  PblfSr,  H.  L.  Phlfer 
and  J.  lA.  Phifer.  of  the  county  and  state 
aforesaid,  parties  of  the  first  part,  and  J.  J. 
Godwin,  ot  tbe  coonty  of  Alcdiua  and  steto 
of  Florida,  party  of  the  second  part,  wlt- 
nesseth:  That  the  said  parties  of  tbe  first 
par^  for  and  In  cmsidaatlon  of  the  sum 
of  thlrty-flTe  cents  per  tree  for  each  sound 
pine  tree  measnrlng  fourteen  Inches  and  up- 
ward minlmnm  diameter  measure  at  the 
top  (tf  the  stump  two  feet  abon  the  ground, 
to  be  paid  as  hereinafter  provided,  have 
bargained,  sold,  granted,  and  oonv^ed,  and 
by  these  presente  do  bargain,  sell,  convey, 
and  gran^  nnto  the  said  party  of  the  second 
part,  and  to  bis  hdrs  and  assigns,  all  the 
pine  timber  over  fourteen  indies  minimum 
diameter  measure  at  the  top  of  tb»  stump 
two  feet  above  tbe  ground,  situate  and  be- 
ing upon  tbe  following  described  lands  ly- 
ing and  being  in  the  county  of  Alachua  and 
state  of  Florida,  and  more  partlcnlarty  de- 
scribed as  fbllows,  to  wit:  Tbe  west  faalf 
of  tbe  northwest  quarter  and  tbe  west  half 
of  the  southwest  quarter,  section  B,  town- 
ship 10  south,  range  22  east;  also  lots  one 
and  two,  section  6,  township  30  south,  range 
22  east;  also  tbe  west  half  of  tbe  south- 
west quarter  of  section  4,  township  10  south, 
range  22  east,  and  all  fractional  section  81, 
township  9  south,  range  22  east,  that  lies 
within  tbe  Arredondo  grant— ai^  oUier 
lands  of  J.  W.  PhlfOT,  conteinlng  in  all 
about  nine  hundred  and  seventy-seven  acres. 

"And  It  is  berets  agreed  that  tiie  party  of 
tbe  second  part,  bis  heirs  or  assigns,  shall 
have  full  right  of  Ingress  and  egress  In  and 


upon  tbe  said  land  for  Hie  term  and  space 
of  two  years  from  July  1.  A.  D.  1904,  for  the 
purpose  of  cutting  and  removing  tbe  said 
timber;  and  it  Is  hereby  further  agreed 
that  the  said  timber  shall  be  est  off  each 
forty-acre  tract  before  proceeding  to  cot 
timber  ofiT  the  other  lands,  except  that  tbe 
party  of  the  second  part  may  cut  a  few 
trees  at  the  time  to  fill  special  orders  from 
any  parte  of  tbe  land  herein  described. 

"And  it  Is  further  agreed  that  ibe  sums 
of  money  to  become  due  iqnn  this  contract 
shall  become  doe  and  payable  as  follows, 
to  wit:  The  sum  of  |600  to  be  paid  cash, 
tiie  receipt  whereof  Is  hereby  aCknowledced 
by  tbe  parties  of  the  first  part  herein,  and 
the  furthw  sums  to  become  due  hereon  shall 
be  paid  as  fast  aa  tbe  timber  Is  cut  from 
the  said  lands;  the  same  to  be  Injected 
and  adjusted  between  the  parties  hereto 
monthly  at  tbe  option  of  the  parties  of  tbe 
first  part,  and  tbe  fnll  sum  and  amonnt  to 
become  due  upon  this  contract  to  be  paid 
on  or  before  the  first  day  of  July.  A.  Ik. 
1906. 

"^le  oovenante  berebi  contained  shall  bind 
tbe  parties  hereto  mutually. 

**In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  bands  and  aflixed 
their  seals  «n  this  23d  day  of  May,  A.  D. 
1904. 

*V.  W.  Pblfsr.  [BeaL] 
•*H.  U  Phlfer.  OSeaLI 
-3.  A.  Phlfer.  [SeaL] 
**J.  J.  Gkidwin.  [Seal.] 
"Signed,  sealed,  and  delivered  In  presosce 
of  us  as  witnesses, 

"J.  O.  Kellnm. 
"J.  M.  Blvers." 

The  bill  further  alleges  the  death  of  J.  W. 
Phlfer  and  that  tin  appellees  are  bis  only 
bdrs  at  law,  tbere  having  bem  no  admlnls- 
strator  appointed,  because  there  were  no 
dsbte  against  bis  estete;  that  J.  J.  Godwin 
went  upon  the  lands  and  cut  a  large  amount 
of  timber  therefrom  and  made  certain  pay- 
ments on  the  timber,  a^jegatlng,  Including 
the  $600  casta  payment,  tbe  som  of  $1,201.70; 
that  on  the  37tb  day  of  July.  1906,  J.  J. 
Godwin  died,  and  Minnie  F.  Godwin  was  duly 
appointed  administratrix  vt  bis  estete;  that 
aftw  tbe  appointment  ot  tbe  admtolstatrlx 
the  appeltees  and  the  attorn^  for  tbe  admin- 
istratrix ei^aged  two  men  to  count  the  bal- 
ance of  the  timber  then  growing  and  standing 
upon  the  lands  and  estlmato  the  value  there- 
of, showing  balance  due  on  flie  contract,  which 
was  found  from  the  estimates  of  tbe  ap- 
praisers to  be  $1,169,  which  amount  the 
administratrix,  through  her  attwney,  prom- 
ised to  settle  at  imoe;  that  subsequently  tbe 
administratrix  effected  a  sale  of  the  pnq»- 
otles  of  the  estate  of  J.  J.  Godwin,  de> 
ceased,  and  attempted  to  sell  tbe  timbw 
contract  at  public  outcry  to  J.  A.  Manlteby 
and  N.  A.  Mathews,  two  of  the  appellante; 
that  the  administratrix  refuses  to  pay  for 


Digitized  by 


Fla.) 


GODWIN  T.  PHIFAB. 


699 


tbe  timber  or  way  part  thereof  In  accordance 
with  the  terms  of  the  contract;  that  Manlta- 
by  and  Matbewi,  claiming  tbe  timber  by 
Tlrtne  of  the  aale  of  tbe  administratrix,  have 
declared  tbelr  determination  to  go  upon  the 
lands  and  cot  and  f«ll  the  timber,  dalmli^ 
to  have  paid  tbe  administratrix  thmfor  and 
refusing  to  pay  the  appellew;  that  the  ap* 
pellees  have  notlfled  Manltsby  and  Mathews 
not  to  go  upon  the  lands  or  to  cat  any  tim- 
ber therefrom,  but  they  have  Informed  tbe 
appellees  that  they  Intended  going  vpm  the 
lands  and  wonld  begin  the  cutting  of  the 
timber  on  tbe  26th  day  of  Septembw,  1006; 
that  tbe  lands  are  wild  and  unimproved* 
and  chiefly  valuable  for  the  timber  growing 
thereon;  that  the  appellees  are  the  owners 
of  the  f6e-slmple  title  to  tbe  lands  and  of 
the  timber  growing  thereon;  that  the  con- 
tract has  been  forfeited  by  reason  of  tbe 
failure  to  make  the  payment  on  the  Ist 
day  of  July,  1905,  In  accordance  with  the 
terms  thereof,  and  that  Maultsby  and  Ma- 
thews hare  no  light  to  go  upon  and  cut 
timber  from  the  lands,  for  the  reason  that 
tbey  did  not  acquire  any  rights  by  their 
purchase  from  the  administratrix — ^tbe  es- 
tate of  J.  J.  Godwin,  deceased,  having  no 
rights  In  the  proporty  at  tbe  time  tiw  sale 
was  made  because  of  the  forfeiture  of  the 
contract;  that  tbe  contract  does  not  contain 
any  forfeiture  dause;  Ibat  If  Manltsby 
and  Mathews  should  go  upon  tbe  lands  and 
cot  the  timber  therefrom  the  appellees  would 
be  without  any  remedy,  as  tbey  **are  Infcnmed, 
beUeve,  all^  and  charge"  that  the  estate 
of  J.  J.  Godwin,  deceased.  Is  Insolvent,  and 
ttut  Maultsby  and  Mathews  claim  to  have 
paid  the  estate  of  J.  J.  Godwin,  deceased, 
the  purchase  ffclce  for  the  timber,  and  deny 
that  tbe  appdlees  are  mtltled  to  recover 
anything  from  tbem  therefor;  **that  an  In- 
junction Is  necessary  to  prevent  said  tres- 
pass, and  tbe  giving  of  notice  wonld  grmtly 
accelerate  the  Injury  and  defeat  the  pur- 
pose of  the  writ" 

The  bill  prays  for  a  temporary  Injunction 
at  once,  without  notice,  against  Maultsby 
and  Mathews;  for  an  account  "as  to  the  truth 
of  tbe  allegations  of  this  bill**  and  as  to  any 
tlmbw  that  may  be  cut  or  removed  from  the 
lands  prior  to  the  granting  of  the  lujunctlon; 
for  a  cancellation  of  tbe  ctmtract;  for  tbe 
payment  to  tbe  appellees  by  Maulteby  and 
Mathews  for  any  timber  they  may  have  cut 
from  the  lands  prlw  to  the  lasulng  of  the  in- 
junctlfm;  fiir  a  peipetual  Injunction;  and  for 
genwal  r^ief. 

UU  waa  sworn  to  1^  H.  L.  Ptdfer,  one 
of  the  appellees. 

On  tbe  26th  d&7  of  September,  1906,  an 
order  for  a  temporary  Injunction  was  made 
bj  ftke  court  against  Maulteby  and  Mathews, 
witlunit  noUce^  at  inayed  fw  In  tbe  bill. 

On  tbe  Mb  day  of  October.  1906.  J.  A. 
Haultet^  and  ft.  A.  Mathews,  two  of  tbe  ap- 
pellants ffiad  tbtSr  answer,  and  on  the  llth 


day  of  said  month  Minnie  F.  Godwin,  as  ad- 
ministratrix of  the  estate  of  J.  J.  Godwin,  de- 
ceased, the  other  appellant,  filed  her  answer; 
both  answers  being  under  oath,  and  the  oath 
thereto  not  having  been  waived  in  the  bill. 
We  deem  it  unnecessary  to  set  forth  tbe  aver* 
mente  In  the  answers,  even  In  substence.  It 
Is  snfflclent  to  stete  that  they  were  respon- 
sive to  the  bill,  direct,  and  positive,  and 
denied  the  material  allegations  thereof  upon 
which  the  apiwllees  based  their  claim  to  the 
relief  sought  Each  contelned  tbe  usual 
general  denial  found  in  answers  In  chancery, 
and  the  answer  of  Minnie  F.  Godwin,  as  ad- 
ministratrix, Incorporated  a  demurrer  there- 
in. 

On  tbe  12th  day  of  October,  1906,  the  appel- 
lante  filed  a  motion  for  a  dissolution  of  the 
temporary  injunction  granted  by  the  court, 
upon  the  bill  and  answers,  which  motion 
came  on  for  a  hearing  on  the  2d  day  of  No* 
vember,  1905,  the  appellees  havln^r  filed 
certain  afl^vlta,  when  the  court  made  an 
order  denying  tbe  motion. 

On  the  OQi  ^  of  Norember.  iSOB,  tbe  ap- 
pellees set  the  cause  down  for  bearing  upon 
the  bill  and  anawom. 

On  Uie  Sth  day  of  January,  1906,  tiw  eoort 
randoed  a  final  decree  therein,  which  Is  as 
fonows: 

"This  cause  coming  on  to  be  further  beard, 
and  it  appearlns  to  tbe  court  that  tbe  com- 
plalnante  have  set  this  cause  down  for  final 
bearing  upon  the  bill  and  answers  of  tiie  de- 
foidants.  respectively,  and  the  same  having 
been  duly  argued  and  submitted  by  the  coun- 
sel for  tbe  req;>ectlve  parties  hereto,  and  the 
court  being  advised  in  the  premises,  there- 
upon,  upon  consideration  hereof.  It  Is  ordered, 
adjudged,  and  decreed  that  the  equities  are 
with  the  complalnante,  and  that  tbe  com- 
plainants are  entitled  to  the  relief  prayed 
for;  and,  further,  that  the  temporary  Injunc- 
tion heretofore  issued  In  this  case  against  J. 
A.  Maulteby  and  N.  A.  Mathews,  therein  and 
thereby  restraining  and  enjoining  tbem,  their 
agente  and  servants,  from  going  upon  the 
lands  described  In  complainant's  bill,  or  any 
part  thereof,  and  further  cutting  any  of  the 
timber  thereon  or  disturbing  the  possession 
of  the  said  property  In  any  way  whateoever, 
be,  and  the  same  Is,  herein  and  hereby  made 
pwpetual. 

"Second.  That  the  contract  made  on  the 
28d  day  of  May.  1001,  between  3.  W.  Phifer, 
H.  L.  Phifer,  and  J.  A.  Phlfor  on  the  one 
part,  and  J.  J.  Godwin  on  tbe  other  part,  and 
which  Is  attached  to  complainant's  bill  of 
complaint  herein,  be,  and  the  same  Is,  herein 
and  hesfiij  canceled  ai^  annulled,  and  that 
the  complalnante  do,  within  10  days  from 
this  date,  pay  to  the  defendant,  Minnie  F. 
Godwin,  as  administratrix  of  and  for  the 
esteto  of  X  J.  Godwin,  deceased,  or  do  pay 
into  the  registry  of  the  court  for  tbe  use  and 
benefit  of  aald  d^endant,  tbe  excess  ot  value 
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of  the  timber  already  eat  off  of  the  said 
laudo,  ta  •wit,  the  nim  of  ^7. 

"It  iB  further  ordered,  adjudged,  and  de- 
creed that  the  defendants  do  pay  the  coata 
of  this  proceeding,  to  be  taxed  up  by  the 
clerk  of  this  conrt;'and  that  execution  do  Is- 
sue therefor  upon  tiie  application  of  the  com- 
plainants or  their  solicitor. 

"Done  and  ordered  at  chambers,  at  Starke, 
Florida,  on  this  8th  day  of  January  A.  D. 
1906.  J.  T.  Wills,  Judge." 

From  this  decreee  the  appellants  have  enter- 
ed their  appeal  to  this  court,  and  have  assign- 
ed four  errors,  based,  respectively,  upon  the 
order  granting  the  temporary  injunction,  the 
order  refusing  to  dissolve  the  same,  the  ren- 
dering of  the  final  decree  against  the  appel- 
lants, and  the  refusal  to  sustain  the  demurrer 
to  the  bill  incorporated  in  the  answer  of  Min- 
nie F.  Godwin,  as  administratrix. 

W.  8.  Broome  and  J.  M.  Rivers,  for  appel- 
lants. W.  ,W.  Hampton,  for  appellees. 

SHACKLBFOBD,  a  J.  (fitter  stating  the 
facts).  It  is  the  settled  law  In  this  court  that 
it  Is  Incumboit  upon  a  complainant  to  all^ 
In  his  bill  every  fact,  clearly  and  definitely, 
that  Is  necessary  to  entitle  him  to  relief; 
and  if  be  omits  essential  facts  therefrom,  or 
states  such  facts  therein  as  ahow  that  he  la 
not  entitled  to  relief  In  a  court  of  equity,  he 
must  sofFer  the  consequences  of  his  so  doing. 
Durham  v.  Edwards  (Fla.)  88  South.  926,  and 
authorities  cited  therein.  This  principle  ap- 
pllM  to  all  bills  In  equity,  but  Is  especial^ 
applicable  to  Ulls  seeking  an  injunction;  the 
rule  being  ttiat  the  title  or  Interest  of  the 
complainant  and  the  facts  upon  which  he 
Xtredlcates  his  prayer  for  such  relief  must  be 
stated  positively,  with  deamess  and  certain- 
ty. In  other  words,  the  bill  must  state  facts, 
and  not  opinions  or  legal  conclnstons.  Thwe 
must  be  something  more  than  the  <vlnlon  of 
the  complainant,  however  sol«nnly  affirmed, 
to  authOTize  the  Interposition  of  the  court  by 
Injunction.  Thebaut  v.  Oanova,  11  Fla.  143, 
text  167;  P.  ft  G.  and  A.  &  O.  Q  R.  B.  Co., 
T.  Spratt,  12  Fla.  26,  text  100,  91  Am.  Dec. 
747;  Gamett  v.  J.,  St  A.  &  H.  R.  R.  B.  Co., 
20  Fla.  889,  text  901;  Shivery  v.  Streeper,  24 
Fla.  103,  3  South.  8G5;  State  v.  Black  River 
P.  Co.,  2T  Fla.  276,  text  32G,  0  South.  205; 
Louisville  &  Nashville  B.  R.  Co.  t.  Gibson,  43 
Fla.  815,  31  South.  230.  This  is  required  for 
two  reasons:  First  Because  courts  are  re- 
luctant to  interfere  with  the  free  use  and  en- 
joyment of  property  by  an  owner  or  occu- 
pant, and  will  only  Interfere  where  it  Is 
clearly  made  to  appear  that  the  use  and  en- 
joyment are  Injurious  to  the  rights  of  others. 
Thebaut  v.  Canova,  11  Fla.  143.  text  170; 
Randall  v.  Jacksonville  St  R,  B.  Co.,  19  Fla. 
409,  text  426;  Shivery  v.  Streeper,  24  Fla.  103, 
3  South.  865.  Second.  Because,  on  an  appli- 
cation for  an  Injunction,  the  court  may  go 
Into  the  merits  as  disclosed  by  the  bill  and 
which  are  Intrinsic  and  dependent  upon  Its 


express  allegations  and  charcea,  but  cannot 
grant  relief  exc^t  upon  the  matters  charged 
In  the  bill.  Olty  of  ApalacblcoU  r.  Apala- 
chlcola  Land  Co.,  9  Fla.  840^  79  Am.  Dec.  284; 
P.  &  G.  and  A.  &  G.  a  B.  B.  Go.  t.  Spratt, 
12  Fla.  26,  text  114,  91  Am.  Dec.  747;  Mc- 
Kinney  v.  County  Commissioners  of  Brad- 
ford Co..  26  Fla.  267,  4  South.  865.  It  is  also 
true,  when  an  application  is  made  to  the 
court  for  a  temporary  injunction  or  restrain- 
ing order,  without  notice  to  the  defendants, 
tbat  the  allegations  in  the  bill  should  be  even 
more  carefully  scanned  and  considered  than 
when  the  defendants  have  been  served  wlQi 
notice  and  have  the  opportunity  of  re* 
slstlng  the  application.  Zn  other  wqrds,  be- 
fore granting  a  temporary  injunction  or  re- 
straining order  without  notice,  the '  court 
should  be  satisfied  that  a  clear  case  Is  made 
by  the  bill  therefor,  and  also  that  It  has  been 
clearly  made  to  appear  that  It  Is  "a  case  of 
argent  necessity,  or  one  In  which  irreparable 
mischief  will  be  produced  if  the  aid  of  the 
court  is  denied."  Thebaut  v.  Canova,  11  Fla. 
143,  text  168;  Sw^aon  v.  Call,  13  Fla.  337, 
text  359;  Lewton  v.  Hower,  IS  Fla.  8^  Also 
see  Allen  v.  Hawley,  6  Fla.  142,  63  Am. 
Dec.  198.  It  la  true  that  equity  rule  46  con- 
fers upon  the  Judge  to  whom  the  application 
Is  presented  the  discretion  and  power  to 
"grant  Instanter  an  order  restraining  the  par- 
ty complained  of  until  the  hearing  or  the  fur- 
ther order  of  the  court  or  judge;"  but  this 
should  not  be  done  "unless  It  Is  manifest  to 
such  judge,  from  the  sworn  allegations  In 
the  bill  or  the  aflSdavlt  of  the  complainant 
or  other  competent  person,  that  the  Injury 
apprehended  will  be  done  if  an  Immediate  re- 
lief Is  not  afforded."  An  affidavit  to  or  an 
allegation  In  the  bill  asserting  simply  the 
legal  conclnslon  that  "notice  to  the  defendant 
of  the  application  for  injunction  will  accele^ 
ate  the  Injury  appr^ended"  Is  not  a  suffi- 
cient excuse,  and  fumiabes  no  reason,  for 
dispensing  with  notice.  Blchardson  t. 
KlttleweU,  4S  Fla.  6S1,  33  South.  984.  To 
justify  the  granting  of  an  Injunctlcm  ex  parte 
and  without  notice  the  allegations  of  the 
sworn  bill  or  accompanying  affidavit  maat 
state  facts  showing  how  and  why  t^e  giving 
of  notice  will  accelerate  or  precipitate  the 
Injury  complained  of  from  which  the  court 
can  determine  tar  Itself  whether  the  giving 
of  notice  wUl,  or  is  likely  to,  so  result,  and 
such  facta  must  make  It  manifest  to  the 
court  that  the  giving  of  notice  of  the  applica- 
tion will,  or  is  likely  to,  hare  such  result 
In  addition,  we  ml^t  state  that,  if  notice 
were  given  to  the  defendant  of  the  time  and 
place  of  the  application,  he  would  have  an 
opportunity  of  interposing  his  defense  there- 
to by  appropriate  pleadings,  both  complainant 
and  defendant  would  have  the  right  to  intro- 
duce evidence,  and  the  court  would  then  be 
in  a  position  to  consider  the  merits  of  the 
case  as  presented  by  the  entire  record.  F.  & 
G.  and  A.  &  G.  a  B.  B.  Ca  t.  Sprats  12  Fla. 
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2B,  text  114,  91  Am.  Dec  747;  mcUod  1466, 
BeT.  St  1802;  BnlUTui  t.  Uoreno,  19  Fla. 
200;  Fuller  t.  OaBon,  26  Fla.  476,  7  South. 
870;  OamptwU  t.  White,  88  Fla.  746,  23 
SoattLMKL 

It  iB  al0o  tbe  BetUed  law  here  that  not 
only  most  the  allegatlona  In  the  bill  for  an 
Injunction  be  clar,  direct,  and  poBltive,  but 
that  they  most  be  verified  by  an  aiBdaTlt, 
which  also  most  be  direct  and  positive;  and, 
where  any  of  the  material  allegations  In  the 
bill  are  stated  npon  Information,  there  should 
be  annexed  to  tbe  bill  the  additional  affidavit 
of  the  person  from  whom  the  information  Is 
derived,  verifying  the  truth  of  the  Informa- 
tion thus  given.  Bowes  v.  Hoeg,  15  Fla.  403; 
Ballard  v.  Eckman,  20  Fla.  661;  Buge  v. 
Apalachlcola  Oyster,  a  ft  F.  Co.,  25  Fla. 
666,  6  South.  489;  Doko  v.  Peek,  45  FU.  244. 
84  South.  896. 

It  is  further  true  that  a  court  of  eqnl^ 
cannot  grant  relief  when  tbe  complainant^s 
own  showing  in  his  bill  dononatrates  a  want 
of  equity  In  his  prayer,  and  that  where  there 
Is  no  equity  In  the  bill  the  application  for  an 
injunction  should  be  refused.  Wordehoff  v. 
Evers.  IS  Fla.  339;  Sauls  v.  Freeman,  24  Fla. 
209,  4  South.  625,  12  Am.  St  Rep.  190;  Mc- 
Kinuey  v.  County  Commissioners  of  Brad- 
ford Co..  26  Fla.  267,  4  South.  865;  Town 
of  Orange  City  v.  Thayer,  45  Fla.  502,  34 
South.  673. 

The  Insolvency  of  the  debtor  Is  never  a 
Bufilclent  reason  of  itself  for  the  exercise 
of  the  extraordinary  power  of  the  court  by 
way  of  iajuncUon.  There  must  be  some 
other  equitable  ground  combined  with  insolv- 
ency. P.  &  and  A.  Si  Q.  G.  H.  R.  Co.  v. 
Spratt  12  Fla.  26,  91  Am.  Dec.  747.  This 
principle  has  been  directly  applied  to  bills 
seeking  to  enjoin  trespasses  on  timbered  lands 
under  section  1469  of  the  Revised  Statutes 
of  1892.  See  Carney  v.  Hadley,  32  Fla.  844, 
14  South.  4,  22  L.  R.  A.  233.  37  Am.  St  Rep. 
101;  Doke  v.  Peek,  45  Fla.  244,  34  South.  886. 
In  addition  to  the  above-cited  cases,  see 
Reddick  T.  Metfert  32  Fla.  409,  13  South. 
894;  Woodford  v.  Alexander,  85  Fla.  333,  17 
South.  658;  Wiggins  v.  Williams,  36  Fla. 
037,  18  South.  869,  80  L.  R.  A.  754 ;  Brown 
T.  Solary,  87  Fla.  102,  19  South.  161;  McMil- 
lan T.  Wiley,  46  Fla.  487,  S3  Soutli.  993— for 
tbe  constmctlon  of  section  1469  of  the  Re- 
vised Statutes  of  1892  and  the  basis  for 
equitable  relief  thereunder. 

Even  if  the  illegality  of  the  acts  alleged 
In  the  bill  in  the  Instant  case,  which  were 
sought  to  be  ^joined,  were  clearly  apparent 
In  the  absence  of  allegations  showing  some 
distinct  ground  of  equity  Jurisdiction,  an 
Injunction  should  not  have  been  granted. 
Strickland  v.  Knight  47  Fla.  827,  text  880. 
80  South.  863,  text  864. 

It  should  also  be  borne  In  mind  that  where 
there  are  contradictory  or  Inconsistent  allega- 
tions In  a  bill.  Its  equity  will  be  tested  by  the 
weaker,  rather  than  by  the  stronger,  allega- 


tions. Durham  v.  Bdwaids  (Fla.)  88  South. 
826;  Barco  v.  Doyle  (Fla.)  89  South.  106. 

Of  course.  If  the  injury  apprehoided  has 
already  been  consummated,  an  Injunction 
should  not  he  granted,  as  tha  object  of  an 
injunction  Is  to  preserve  and  ke^  thli^  in 
tbe  same  state  or  condition,  and  to  restrain 
an  act  which,  if  done,  would  be  contrary  to 
equity  and  good  consdeace.  but  It  cannot  be 
applied  correctively.  P.  &  O.  and  A.  &  0. 
a  B.  B.  Co.  V.  Spratt  12  Fla.  26,  91  Am.  Dec 
747;  Smith  v.  Davis,  22  Fla.  406;  McKlnney 
V.  (bounty  Commissioners  of  Bradford  County, 
20  Fla.  287,  4  South.  855;  Tampa  Gas  Co.  v. 
City  of  Tampa.  44  Fla.  813,  33  South.  466. 

Testing  the  bill  in  the  Instant  case  by  the 
principles  enunciated,  what  do  we  flndf  It 
sedcs  the  cancellation  of  the  contract  made 
by  the  Phlfers  to  J.  J.  Godwin,  deceased, 
for  tbe  sale  of  certain  timber,  which  contract 
we  have  fully  set  forth,  on  tbe  ground  that 
the  same  had  been  forfeited  by  reason  of  the 
failure  of  Godwin  to  make  tbe  payment  on 
th^  1st  day  of  July,  1905,  as  specified  therein, 
although  it  alleges  that  the  contract  con- 
tains no  forfeiture  clause,  and  it  is  not  al- 
lied that  the  time  for  such  payment  is  of 
the  essence  of  the  contract;  for  a  temporary 
Injunction  against  Maultsby  and  Mathews, 
on  the  ground  that  Godwin's  administratrix 
had  effected  a  sale  of  the  properties  of  the 
estate  and  had  attempted  to  sell  the  timber 
contract  at  public  outcry  to  Maultsby  and 
Mathews,  who  claimed  the  timber  by  virtue 
of  snch  sale,  and  that  they  had  paid  the  ad- 
ministratrix full  price  therefor  and  refused 
to  pay  tbe  appellees  anything  tberefor,  and 
who  had  notified  appellees  that  they  Intended 
going  upon  the  lands  and  beginning  the  cut- 
ting of  the  timber  on  the  25th  day  of  Sep- 
tember, 1905,  restraining  them  from  so  do- 
ing, which  might  be  made  perpetual;  that  an 
account  might  be  taken  of  what  was  due 
appellees  from  the  administratrix  for  balance 
on  timber,  of  what  might  be  due  appellees 
from  Maultsby  and  Mathews  for  timber  cut 
by  them  prior  to  tbe  granting  of  the  injunc- 
tion; that  the  adminlBtratrix  and  Maultsby 
ond  Mathews  might  be  decreed  to  pay  to  ap- 
pellees the  respective  amounts  so  found  to  be 
due;  and  further  containing  the  prayer  for 
general  relief.  Tbe  bill  also  contolns  an  al- 
legation that  "tbe  estate  of  J.  J.  Godwin,  de- 
ceased, orators  are  informed,  believe,  allege, 
and  charge,  is  insolvent"  and  a  further  al- 
legation "that  an  injunction  is  necessary 
to  prevent  said  trespass,  and  the  giving  of 
notice  would  greatly  accelerate  the  injury 
and  defeat  the  purpose  of  the  writ"  The 
only  affidavit  appended  to  the  bill  Is  that  of 
H.  I*.  Phlfer,  one  of  the  appellees. 

It  will  be  observed  that  the  bill  does  not 
allege  that  Maultsby  and  Mathews  purchased 
the  Umber  contract  from  the  Godwin  estate 
cum  onere  as  to  the  balance  of  the  trnpald 
purchase  price  therefor,  nor  does  It  eejk  to 
recover  this  balance  from  tbe  purchasers, 
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but  fFom  the  administratrix  of  the  Godwin 
tstatfl^  to  whom  It  alleges  the  i^nrdusns 
claim  to  have  paid  It  Neither  does  tbs  bill 
seek  to  restrain  the  sale  of  the  timber  con- 
tract by  the  Godwin  estate  to  Haultsl^  and 
Uathewa,  bat  shows  that  It  had  already  been 
coDSnmmated,  ailing,  however,  that  the 
administratrix  bad  "no  rights  In  the  aald 
property  at  the  time  of  making  said  sale ;  the 
same  haTlng  been  forfeited  by  Tlrtne  of  the 
failure  to  pay  for  the  timber  In  accordance 
with  said  ccmtract"  As  we  have  already 
seen,  the  bill  alleges  that  the  "contract  does 
not  contain  any  forfeiture  clause,"  and  an 
Inspection  of  the  contract  shows  the  correct- 
ness of  this  allegation. 

ThB  ground  upon  which  the  cancellation  of 
the  contract  is  sought  Is  the  failure  of  God- 
win or  his  estate  to  pay  the  balance  of  the 
purchase  price,  as  stipulated  therein.  This 
o?  itself  does  not  furnish  snffldent  ground  for 
cancellation.  See  HarrlngtMi  v.  Rutherford, 
38  Fla.  821,  21  South.  283.  Equity  abhors 
forf^toros  and  penalties.  16  Cye.  7S.  It  Is 
con1»ided  by  the  appellees  that  the  contract 
Is  but  a  mere  llcoiBe;  but  tbls  conten- 
tion cannot  be  sustained,  and  we  do  not  deem 
it  necessary  even  to  diecnss  It,  as  a  bare  in- 
spection of  the  contract  shows  the  contrary. 

We  have  also  seen  that  insolvency  alone 
furnishes  no  ground  for  the  interposition  of 
a  court  of  equity,  but  it  must  be  coupled 
with  some  other  equitable  ground  connected 
therewith.  It  will  also  be  observed  that  the 
insolvency  of  the  Godwin  estate  Is  not  alleged 
positively  and  directly  In  the  bill,  but  only 
upon  information  and  belief,  and  the  sources 
of  the  Information  with  accompanying  affl- 
davlts  are  not  furnished.  It  is  not  even  In- 
timated In  the  bill  that  Manltaby  and  Ma- 
thews, the  purchasers,  against  whom  the  In- 
Jnnctlon  was  sought,  were  Insolvent  We  al- 
so fall  to  And  ai^  sufficient  showing  made  In 
the  bill  or  affidavit  that  the  threatened  in- 
jury was  Imminent  or  that  the  giving  of 
notice  would  accelerate  the  same,  so  as  to 
make  It  manifest  to  the  Judge  that  a  necessity 
existed  for  dispensing  with  notice  of  the 
time  and  place  when  the  motion  or  applica- 
tion for  the  Injunction  would  be  made,  as  is  pro- 
vided by  equity  role  46.  In  other  words,  we 
are  of  the  opinion  that  the  bill  Is  entirely 
wanting  in  equity  and  that  the  temporary  in- 
junctlcm  should  not  have  been  granted,  most 
assuredly  not  In  the  absence  of  notlc&  See 
SwepBoa  T.  Gall,  18  Fla.  387. 

It  should  be  borne  In  mind  that  Urn  writ 
of  InJvncUon  is  an  extraordinary,  not  an 
ordbiary,  everyday  writ  and  it  ttiould  nevac 
be  granted  li^tly,  but  cautiously  and  spax^ 
Ingly,  and  notice  should  always  be  required  to 
be  glvoi.  In  accordance  wltb  equity  rule  46, 
unless  the  provisions  therein  for  dispensing 
with  notice  have  been  strictly  followed.  Like 
the  writ  of  habeas  corpus,  the  writ  of  Injunc- 
tion Is  a  highly  beneficial  writ;  but  great  care 
should  be  exovlsed  In  awarding  It,  lest  It 


be  turned  Into  an  Instrument  of  oppresslop 
and  iQjuiy.  See  State  Yaanvm  (TlaO  8S 
South.  880. 

It  neceesarlly  follows  finxn  what  has  becm 
said  that  the  court  also  erred  In  refusing  to 
dissolve  the  Injunctltm  upon  the  coming  In  of 
the  answers  and  the  motion  made  thareoo. 
As  waa  said  in  Wordehoft  v.  Evers,  18  Fla.- 
889,  text  840:  "There  can  be  no  question 
that  If  the  bill  contelned  no  grounds  for 
equlteble  relief,  the  injunction  should  have 
been  refused  in  the  first  Instance.  This  being 
the  case,  the  court  should  seek  the  earliest 
opportunity  to  right  Itself.  As  a  question  of 
mere  practice^  It  Is  provided  by  statute  that 
in  all  cases  the  court  may,  on  motion  and 
due  notice,  either  before  or  after  answer 
filed,  dissolve  any  injunction  that  may  hare 
been  granted."  Bee  section  1407  of  Revised 
Stetutes  of  1882.  But  as  we  have  aeea,  the 
motion  in  the  Instant  case  was  based  upon 
the  sworn  answers  of  the  appellants,  one  of 
which  had  a  demmrer  Incorporated  thweln. 
It  Is  true  that  at  the  hearing  of  the  motion, 
affldavite  from  two  of  the  appellees  were  pro- 
duced ;  but  we  fail  to  see  wh^eln  their  right 
to  an  Injunction  was  strengthened  ttiereby. 

We  recognize  the  principle,  so  frequently 
Kiunclated  by  this  court  that  even  whore  all 
the  equities  of  the  bill  are  doiied  by  the 
answo:*  It  Is  not  a  matter  of  course  to  dis- 
solve the  injunction ;  both  the  granting  and 
continuing  of  Injunctions  resting  largely  In 
the  sound  Judicial  discretion  of  the  court,  to 
be  governed  by  the  drcumstances  of  the  case. 
Allen  r.  Hawley,  6  Fla.  142,  68  Am.  Dec.  198 ; 
Carter  v.  Bennett  6  Fla.  21^4;  Unton  v. 
Denliam,  6  Fla.  638;  Olty  of  Apalachlcola 
V.  Apalachlcola  Land  Co.,  9  Fla.  840,  74  Am. 
Dec.  284;  Thebaut  v.  Oanora.  11  Fla.  148; 
P.  &  Q.  and  A.  &  G.  O.  R.  R.  Ca  v.  Spratt 
12  Fla.  26,  91  Am.  Dec.  747 ;  Scarlett  r.  Hides. 
18  Fla.  814 ;  Sullivan  v.  Moreno,  19  Fla.  200 ; 
Randall  v.  JackonvlUe  Street  R.  R.  Co.,  19 
Fla.  409 ;  Haydem  v.  llira^r,  20  Fla.  715 ; 
Gamett  r.  J.,  St  A.  A  H.  R.  R.  Ca,  20  Fla. 
889;  McKlnne  v.  Dlt^raison,  24  Fla.  866,  6 
South.  84;  Fnllo-  v.  Cason,  26  Fla.  476,  7 
South.  870 ;  Indian  R.  Steamboat  Co.  v.  East 
Coast  Trans.  Co.,  28  Fla.  887,  10  South.  480, 
29  Am.  St  Rep.  258;  Campbell  v.  White,  S9 
Fla.  746.  23  South.  666;  Bays  r.  Town  of 
Lake  Olty,  44  Fla.  491.  88  South.  400;  Rich- 
ardson V.  Klttiewell,  46  Fla.  661,  8S  South. 
984;  Balrd  v.  Ellsworth  Tnat  Co.,  45  Fla. 
187, 84  South.  065;  Bluthentbal  Uohhnaiui 
(Fla.)  88  South  700;  Suwannee  ft  S.  P.  R. 
Ca  r.  West  Coast  By.  Ga  (FUl)  88  Sooth. 
688. 

While  this  Is  mub  If  it  Is  plainly  mperoit 
that  the  bill  Is  without  equity,  an  injunction 
should  not  be  granted  In  the  first  Instance, 
but  If  granted,  should  be  dlssolred  at  tbe 
earlleet  opportunity  h7  the  eoort  end  title  bill 
ordered  dismissed.  Sauls  t.  Fteeman,  24  Fla. 
209,  4  South.  626,  12  Am.  St  Bap.  1»0l  The 
fact  that  the  bill  statea  no  cause  for  eqaltable 
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relitf  Asttngnlsbes  tbe  Instant  ease  from 
Bara  T.  TvwB.  vt  Lake  City,  mvn,  Bldiard- 
■on  r.  KItttewdl,  supra,  and  Baird  EUs* 
worth  TroBt  Co.,  supra. 

We  are  forced  to  the  etmclnsloa  that  there 
was  an  abuse  of  Judicial  discretion  both  In 
leaning  and  retaining  the  Injunction  In  force. 

Tlie  ease  was  set  down  for  a  Iwaring  upon 
the  bill  and  answers  bj  the  appellees,  no 
npUcation  haTtng  been  filed  and  no  testl- 
DHwy  teken,  yet  a  decree  wu  rendered  In 
favor  of  the  appellees.  This  was  manifest- 
ly erroneous.  When  the  case  Is  heard  <» 
blU  and  answers,  all  the  aTerments  of  the 
answer  are  to  be  taken  as  true.  Qarrlson 
Parsons,  45  Fla.  8S5,  88  South.  62S;  City 
of  Orlando  OUes  (decided  here  at  the  pres- 
ent tarn)  40  South.  884.  MoreoTW,  the 
answer  ctmtalned  tbe  usual  general  denial 
found  In  answers  In  chancery,  and  ctAtaln- 
ed  no  admission  of  the  insolrency  of  ftM 
Godwin  estata  Tborefore  It  was  Incumbent 
apm  the  appellees  to  prove  that  fact,  as 
well  as  the  matters  denied  In  tbe  answers. 
Doke  T.  Peek,  46  Fla.  244,  34  South.  896; 
Parken  v.  SafFord,  48  Fla.  290,  87  South.  G67. 

It  follows  that  all  tbe  errors  are  well  as- 
signed, and  that  the  final  decree  appealed 
from  must  be  reversed,  with  directions  to 
dlsmlsB  tbe  bUl;  and  It  Is  so  ordered. 

OOCEBBLL  end  WHITFIBLD,  JX,  oonenr. 

TATLOB.  HOGKOB,  and  PABKBIUv  JJ^ 
concur  In  the  opinion. 


miGOB  T.  TATB.  JONBS  ft  00.,  OV 
LOUISIANA,  Limited. 

IIUOOB  et  aL  T.  SAME. 
(Sttpreme  Oourt  of  Florida.    June  11,  1906.) 

OouBTB  —  Rtjus  or  Dnnszoif  —  Nuunni  or 
JuDQis  OoHcnanino— Oivmsn  Covbt. 
The  ooDcurrence  of  a  majoritr  of  the 
members  of  the  Supreme  Goort  slttins  as  a 
body  is  neccseary  to  a  decision ;  but,  where  the 
members  of  the  court  sitting  are  equal ly  di- 
vided, tbe  jodgment  of  the  lower  court  ihoold 
be  afflnued  on  the  authority  of  State  ez  rel. 
Hampton  v.  McGlnng.  87  South.  61.  47  Fla.  224, 
[Ed.  Note. — ^FoT  caeea  iu  point,  see  vol.  13, 
Cwt.  Dig.  Courts,  1}  861,  S52 ;  vol.  8,  Gait  Dig. 
An«al  and  Error,  i  4421.] 

(Syllabus  by  tbe  Court) 

In  Banc,  Brror  to  Circuit  Court,  Hllls- 
bo rough  County ;  Joseph  B.  Wall,  Judge. 

Actions  between  Robert  Mngge  and  Tate, 
Jones  &  Oo.,  of  Louisiana,  Limited,  and  by 
Robert  Hugge  and  others  against  tbe  same. 
From  tbe  Judgment  Robert  Mngge  and 
Robert  Mugge  and  others  being  error.  Af- 
firmed by  divided  court 

J.  J.  Lunsford,  for  plaintiffs  In  error.  0. 0. 
Whltaker,  for  defendants  In  error. 

PEBOUBIAM.  Inthcsecauses  the  CHI71F 
JUSTICE.  Mr.  JusUce  COCKRELL  and  Mr. 
Justice  WHITFIELD  are  of  opinion  that  tbe 


Judgment  should  be  reversed,  while  Mr.  Jus- 
tice TAYLOR,  Mr.  Jmtlce  HOCKBB,  and 
iSi.  Justice  PARKHILL  are  <a  opinion  that 
the  Judgmoit  sbould  be  afllnned.  Under 
these  drcnmstances,  upon  the  antlxalty  of 
State  ez  rel.  Hampton  t.  McCIun^  47  Fla. 
224,  87  South.  61,  Oonunmdal  Bank  v.  Tow- 
ers, 48  Fla.  VBO,  87  South.  742.  and  Holton  v. 
Patterson,  40  Fla.  178,  88  Sooth.  862,  a  Judg- 
moit  will  be  altered  In  each  of  tbe  above- 
styled  causes  affirming  the  Judgments  to 
whidi  the  writs  of  errw  w«re  taken.  It  la 
so  ordered. 


NEW  TOBK  LIFE  INS.  00.  t.  HILLS. 
(Supreme  Onirt  of  jB1ori|gg^  Division  A.  Jons 

1.  TlXAIr-lNBTBlTCTIONe— UnDIBFUTSD  FACT. 

In  an  action  on  a  life  insunnce  policy,  up- 
on «n  ieane  an  to  whether  the  actual  value  of 
the  insured'a  Interest  exceeded  the  loan  value 
of  the  policy,  where  the  only  witness  on  tbe 
point  testified  that  there  was  an  excess,  ths 
court  may  properly  w>  charge. 

lEd.  Note^For  cases  In  point;  ses  voL  4& 
Cent  Dig.  Trial,  1  888.] 

2.  InsuuncK  —  CAHciLUTion  or  Pouor  — 

BVIDBNOI. 

XJpoa  an  lasue  raised  la  an  action  on  a  life 
Insurance  ^Ilcy,  It  being  shown  that  upon  mak- 
ing a  loan  to  the  Insnred  the  company  reserved 
the  option  to  cancel  the  policy,  if  the  loan  were 
not  repaid,  upon  retummg  the  cash  surrender 
value,  and  Instead  of  so  canceling  the  company 
opened  up  nncotlations  looking  to  a  new  loan, 
pending  which  tbe  insured  died,  tbe  plaintiff, 
the  beneficiary  undw  the  poUer,  Is  entitled 
to  a  verdict 

8.  PLXAOino  —  Bkplioation  —  RuomoKB — 

Issues  Raised. 

When  the  repltcatlon  ignores  certain  facts 
ctmtained  in  a  plea,  taking  issue  only  upon 
certain  other  facts  therein,  and  the  defendant 
flies  a  general  rejoinder  to  tbe  replication,  the 
facts  so  ignored  cease  to  be  Issnee  la  the  cause. 
4.  iHSDnAnoe— EviDBNOi  or  AoEnor— Rati- 

rzoATioir, 

Agency  to  make  a  contract  Is  snffldently 
shown  by  a  stipulation  of  counsel  that  the 
parties  executed  the  contract  by  the  ratification 
of  the  vice  president  of  an  insurance  company 
or  that' It  was  entered  into  at  his  suggestion. 
(Syllabus  by  the  Court) 

Brror  to  Olrcuit  CJourt,  Suwannee  Ooun^; 
Bascom  H.  Palmer,  Judge. 

Action  by  Hale  Mills  against  the  New 
York  life  Insnrance  Oompany.  Judgment 
for  plalntUC.  DeCoidant  brln^  error.  Af- 
firmed. 

Fred  T.  Myers  and  John  W.  Henderson 
(James  H.  Uclntoah,  on  the  brief),  for  plain- 
tiff In  error.  Ira  J.  Charter,  J.  B.  Johnson, 
and  H.  B.  Garter,  for  defoidant  In  error. 

COOKBELI4  J.  Mrs.  lUlls  declared  on 
an  insurance  policy  for  $1,000  vpon  the 
life  of  ber  husband,  Charles  U.  Alllls,  issued 
by  tbe  New  Yotk  life  Insurance  Company 
In  1807,  wherein  she  was  named  as  beuefl- 
clary.  The  company  filed  three  pleas.  The 
first  plea,  that  of  the  general  issue,  may  be 
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dlnegarded.  The  ottier  pleu  are  u  fol* 
lows: 

"Second.  And  for  a  second  plea  defrad- 
ant  sa7s:  In  the  year  A.  D.  1897  It  made  and 
delivered  Its  policy  ot  insurance  on  the  life 
of  Charles  L.  Mills,  and  that  by  the  terms 
of  Bald  policy  the  defendant  agreed  to  pay 
one  thousand  dollars  to  the  plaintiff,  or,  in 
the  event  of  her  death,  to  the  insured's 
executors,  administrators,  or  assigns,  only 
upon  the  condition  that  the  premloma  there- 
on were  duly  paid  on  or  before  the  respect- 
ive dates  when  due,  and  that  Charles  L. 
Mills  perform  all  the  other  conditions  re- 
quired la  said  policy  to  be  performed  by 
him;  that  said  sum  was  to  be  paid  at  the 
home  office  in  the  city  of  New  York,  and 
that  it  should  be  incontestlble  after  It  should 
be  In  force  one  full  year,  provided  the  pre* 
miums  had  been  duly  paid.  And  defendant 
avers  that  said  contract  was  made  in  con- 
sideration of  the  written  application  of  the 
Insured,  which  was  made  a  part  thereof, 
and  la  further  consideration  of  the  sum 
of  twenty-seven  and  »»/ioo  dollars  to  be  paid 
in  advance,  and  the  payment  of  a  like 
sum  on  the  24th  day  of  November  In  every 
year  thereafter  during  the  continuance  of 
said  policy,  and  for  no  other  consideration. 
The  defendant  further  says  that  before  the 
lapse  of  said  iralicy  hereinafter  alleged,  on, 
to  wit,  the  X6th  day  of  June,  A.  D.  1008, 
said  Charles  L.  Mills  obtained  from  aald 
defendant  a  loan  on  said  policy  for  the  sum 
of  S56.  TbBt  at  the  time  of  said  default 
In  the  payment  of  said  premium,  on,  to  wit; 
November  24,  1903,  said  amount  so  loaned 
to  said  insured  was  still  unpaid,  and  said 
loan  of  flfty-flve  dollars,  made  to  the  insured 
by  the  defendant  as  aforesaid,  constitutes 
and  was  at  the  time  of  said  default  and 
at  the  date  of  the  filing  of  this  suit  the  en- 
tire value  ct  said  policy.  The  defendant 
further  says  that  Charles  L.  Mills,  the  in- 
sured, did  not  perform  br  cause  to  be  per- 
formed the  eondltlonB  of  said  policy,  and 
avo-B  that  aald  Hills  failed,  neglected,  and 
refused  to  perform  or  cause  to  be  performed 
the  conditions  of  said  policy  to  be  performed 
by  Um,  In  this,  to  wit:  that  said  Charles 
L.  Mills  failed,  n^ected,  and  refused  to  pay 
or  cause  to  be  paid  the  annual  premlnm  on 
said  policy  that  became  due  and  payable 
on  the  24th  day  of  November  In  the  year 
A.  D.  1903,  or  any  part  thereof,  but  defaulted 
In  that  behalf,  and  that  by  reason  of  said 
failure,  neglect,  and  refusal  to  pay  said 
premium,  or  ai^  part  thereof,  aald  poli<7 
lapsed  and  became  forfeited  and  void. 

"TlUrd.  And  for  a  third  plea  to  plaintiff's 
declaration  the  defendant  says  that  prior 
to  the  lapse  of  aald  policy,  on,  to  wit,  the 
16th  day  of  Jnne,  A.  D.  1903.  said  Charles 
Jj.  Mills  obtained  from  said  defendant  a  loan 
on  said  policy  of  the  sum  of  flfty-flve  and 
no/ioo  dollars;  that  at  Uie  time  of  said  de- 
fault in  paying  aald  November,  A.  D.  1903, 
premium  on  said  policy,  said  amount  so  loan- 


ed to  said  Insured  was  still  unpaid,  and  said 
sum  of  fifty-flve  dollars  constituted  the  en- 
tire value  of  said  policy." 

Replications,  upon  which  Issue  was  Joined 
and  trial  bad,  were  filed  by  the  plaintiff  as 
follows: 

"And  for  replication  to  the  defendant's 
second  plea  plaintiff  says:  That  It  la  trae 
that  Charles  L,  Mills,  on  the  16th  day  of 
June,  1903,  obtained  a  loan  on  the  policy 
sued  on  from  the  defendant,  in  the  sum  of 
flfty-flve  dollars,  and  admits  that  on  the  24tb 
day  of  November,  1903,  said  amount  so  loan- 
ed was  still  unpaid,  but  denies  that  said 
loan  as  aforesaid  was,  at  the  time  of  said 
default  and  at  the  date  of  the  filing  of  this 
suit,  the  entire  cash  value  of  said  policy, 
and  denies  that  said  policy  lapsed  and  became 
void  and  forfeited  by  reason  of  such  default 
but  avers  that  the  said  loan  of  flfty-flve  dol- 
lars was  based  and  allowed  to  the  said 
Cbarles  L.  Mills  on  the  value  of  said  policy 
at  and  on  the  date  of  November  24.  1902; 
that  on  the  said  16tb  of  June,  1903,  the  pre- 
miums on  said  policy  were  paid  up  to  No- 
vember 24,  1903.  thereby  Increasing  the  cash 
surrender  value  of  said  policy,  over  and  in 
excess  of  the  said  flfty-flve  dollars  loan  to 
the  extent  of  one  year;  that,  in  ord^  that 
the  said  Mills  might  secure  the  said  loan 
of  flfty-flve  dollars,  the  said  Mills  and  the 
defendant  made  and  entered  into  a  written 
contract  and  agreement,  termed  and  desig- 
nated as  'Policy  Loan  Agreement;'  that  said 
policy  loan  agreement,  among  other  things, 
provided  that  lu  the  event  of  default  in  pay^ 
ment  of  the  Interest  on  said  loan,  or  any 
premium  on  aald  policy,  for  one  month  afta 
they  respectively  became  due,  that  the  said 
defendant  was  permitted  at  Its  option  to  can- 
cel said  policy  and  Its  accumnlatioiu  (or  the 
customary  cash  surrender  value  tliereof  then 
allowed  1^  the  defendant  tor  tiie  sumider 
of  policies  of  this  class,  said  defendant  In 
that  event  being  liable  to  the  said  Charles 
L.  Mills  for  the  return  of  the  balance  only  of 
the  said  cash  snrrender  value  after  deduct- 
ing said  loan  koA  accrued  Interest;  and  the 
plaintiff  avers  that  tlie  said  defendant  did 
not  azerdse  Its  aald  opiitm  to  caned  said 
policy  and  Its  accnmnlntlons  during  tiie  life- 
time of  the  said  Charles  L.  MtUs,  and  had 
not  exercised  such  cation  at  the  date  of  the 
death  of  said  Mllla,  to  wit,  Jnne  8, 1904;  and 
plaintiff  avers  tiiat  at  the  time  of  the  de- 
fault of  payment  of  November  2i,  1903,  pre- 
mium, and  continuously  thereafter  to  the 
date  of  death  of  said  Mills,  the  cash  sumaid- 
er  value  of  said  policy  was  In  excess  of  said 
loan  of  flfty-flve  dollars  and  the  accrued  In- 
terest thereon,  and  the  said  defendant  did 
not,  nor  has  it  ever,  since  the  said  default 
in  payment,  returned  or  offered  to  return  the 
then  cash  surrender  value  of  said  policy  then 
in  excess  of  the  said  loan  and  accrued  interest 
thereon,  although  the  said  policy  was  then 
and  still  remains  In  the  possession  ot  the 
said  defendant;  but  on  the  contrary  thoeitf 

Digilized  by  GooqIc 


Fla.) 


NEW  TORK  LIFE 


INS.  CO.  T.  MILLS. 


605 


the  said  defendant,  after  default  by  the  said 
Mills  as  aforesaid,  has  retained  such  excess 
and  elected  to  treat  said  policy  as  valid  In 
this :  that  the  said  defendant  at  divers  times 
daring  the  months  of  April,  May,  and  June, 
A.  D.  1904,  communicated  with  the  aald 
Charles  L.  Mills,  and  oCTered  and  undertook 
to  advance  to  him  on  the  aecnrlty  of  said 
policy  an  additional  loan,  and  forwarded  to 
blm,  the  aald  Charles  L.  Mills,  application 
for  such  loan,  together  with  a  loan  agree- 
ment, same  to  be  signed  and  executed  by  the 
said  Mills;  that  said  Mills  executed  said  ap- 
plication for  loan  and  loan  agreement  and  re- 
turned them  to  the  defendant,  with  the  un- 
derstanding between  himself  and  the  defend- 
ant that  he  would  remit  to  the  defendant 
such  enros  as  might  be  found  to  be  due  on 
the  November,  1003,  premium,  the  amount  of 
which  sam  to  be  remitted  the  said  defendant 
undertook  and  agreed  to  inform  and  advise 
the  said  Charles  L.  Mills,  but  which  it  fail- 
ed and  neglected  to  do;  and  that  pending  the 
consummation  of  the  said  loan  and  the  set- 
tlement of  the  said  November,  1903,  premium, 
and  after  the  said  Charles  L.  Mills  had  com- 
plied with  all  of  the  requirements  of  said 
defendant  In  that  respect,  the  said  Charles 
L.  Mills,  to  wit,  on  the  8th  day  of  June,  1004, 
died.  ^ 

"And  for  replication  to  the  defendant's 
third  plea  to  plaintiff's  declaration  plaintiff 
says,:  Plaintiff  denies  that  the  said  policy 
sued  on  lapsed  as  In  said  plea  mentioned. 
Without  this,  she  denies  that  the  said  loan  of 
flfly-ave  dollars  constituted  the  entire  value 
of  said  policy  at  the  time  of  the  alleged  de- 
fault In  the  payment  of  the  November,  A.  D. 
1903,  premium,  but  alleges  and  avers  the 
truth  to  be  that  the  aald  fifty-five  dollars  was 
the  loan  value  of  the  said  policy  on  the  24tb 
day  of  November,  1902. 

"Wherefore  the  plaintiff  says  that  by  rea- 
son of  the  premises  the  aald  policy,  at  the 
death  of  the  said  Charles  L.  Mills,  became, 
was,  and  Is  a  good  und  valid  claim  against 
the  said  defendant,  and  that  she  ought  to 
have  and  maintain  this  her  suit" 

There  wai  verdfct  and  judgment  for  the 
plaintiff  In  the  sum  of  $965.96  as  damages 
and  9226  as  attorney's  fee. 

The  pleadlnga  are  set  forth  at  length,  be- 
cause In  the  mind  of  Uie  court  the  iBsaes 
tirns  raised  are  comparatively  simple  and 
rokder  aselesa  a  reply  to  the  many  anbstan- 
tlve  points  treated  in  the  briefs  of  the  plain- 
tiff in  error,  which  would  lead  na  Into  the 
ounparatlvely  nnexs|ored  field  of  law  pe- 
cnllarly  applicable  to  life  Insurance  policies. 

There  was  no  evidence  Introduced  by  the 
company,  which  rested  upon  the  supposed  in- 
Boffidency  of  that  adduced  by  ttie  plaintiff. 
It  first  demurred  to  the  evidence,  and  then 
objected  to  the  afflrmatlTe  charge  given  for 
the  plaintiff.  It  Is,  to  say  the  least,  qnestlon- 
■ble  whether  the  record  properly  Incorporates 
the  evidence  Into  the  demurrer;  trot  snbstan- 
tially  the  same  cmslderatlons  would  control 


us  In  this  case  In  passing  opon  the  propriety 
of  the  affirmative  chargb,  and  It  Is  Immate- 
rial, therefore,  to  determine  the  sufficiency 
of  the  demurrer. 

The  replication  to  the  third  plea,  the  legal 
sufficiency  of  which  la  admitted  by  the  join- 
der of  issue  thereon,'  says  merely  that  the 
loan  of  $55  did  not  constitute  the  entire  value 
of  the  policy  In  November,  1908,  but  was  the 
loan  value  on  November  24,  1902.  This  Isaqe 
was  fully  proven.  The  amount  was  actually 
loaned  by  the  company  In  June,  1903,  before 
the  maturity  of  the  annual  premium  for  that 
year;  and  It  la  further  In  evidence  from  the 
lips  of  the  sole  witness  on  the  point  that  the 
cash  value  of  a  policy  is  greater  than  the  loan 
value,  but  that  the  exact  amount  of  the  cash 
value  Is  known  only  to  the  actuary  of  the 
company.  It  Is,  moreover,  not  unreasonable 
to  assume  that  the  company  would  not  provide 
so  that  the  Insured,  who  Is  also  a  participator 
and  Investing  member  of  the  company,  should 
be  at  liberty  at  any  time  to  borrow  the  full 
limit  of  his  Interest  In  the  concern  without 
leaving  a  sufficient  Inducement  by  way  of 
margin  to  In  some  slight  degree  induce  him 
to  an  endeavor  to  continue  that  membership. 
The  loan  Is  made  on  the  security  of  the  policy 
and  without  reference  to  the  solvency  of  the 
borrower.  The  policy  Is  not  purely  and 
strictly  a  life  Insurance  policy,  with  charges 
only  sufflclrat  io  reasonably  guard  against 
the  chances  of  death,  but  has  many  features 
of  attractive  investment,  and  creates  and  re- 
cognizes various  advantages  and  options  that 
this  investment  feature  presents  to  the  In- 
sured. Thus  Is  created,  after  the  third  an- 
nual premium  Is  paid,  a  valuable  asset,  a 
vested  interest  in  the  Insured,  which  can  be 
taken  from  him  or  forfeited  only  by  clear 
and  unmistakable  terms  in  the  contract 

We  think,  therefore,  the  evidence  amply 
justified  a  charge  based  opon  the  assumption 
that  the  loan  value  did  not  constitute  the  en- 
tire value  of  the  policy. 

The  replication  to  the  second  plea  embraces 
the  issue  discussed  above,  and  contains,  fnr^ 
ther,  as  Issues  of  fact  the  propositions  that 
by  the  policy  loan  agreanent.  whereby  the 
Insured  obtained  from  tbe  company  the  sum 
of  $66  In  June,  1008,  the  company  reserved 
an  option  to  cancel  the  policy  if  the  loan  was 
not  repaid  for  its  cash  snrtmder  valn&  re- 
turning to  the  ipsnred  the  access,  which  op- 
tion was  not  exercised,  bat,  on  the  contrary, 
negotiations  looking  to  a  new  loan  were  pend- 
ing between  the  insured  and  the  company, 
which  were  stopped  only  by  the  death  of  the 
insured.  Tbue  allegations  of  fact  are  fnlly 
warranted  by  the  evidence. 

This  replication  purported  to  be  a  complete 
reBiy  to  the  whole  plea,  and  yet  it  Ignored  the 
lattOT  portion  of  the  plea,  wh«reln  Is  set 
up  a  forfeiture  by  reason  of  a  failure  to  pay 
the  annual  premium  due  In  1908.  The  prime 
object  of  the  common-law  eiystera  of  pleadli^ 
being  the  production  of  singleness  of  Issuer 
each  succeeding  step .  narrows  the  issue. 
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Wben  the  plaintiff  by  his  r^IIcatlon  omitted 
any  referoice  to  the  the  Issue  tendered  u  to 
fallnre  to  pay  the  premlnm,  she  challaiged 
the  company  to  an  issue  of  law  as  to  the 
materiality  of  that  fhct  aa  a  dtfraaa.  lo- 
Btead  of  accepting  this  challei^  In  some  me 
of  the  ways  oar  practice  provides,  the  com- 
pany abandoned  any  defense  based  upon  this 
fact,  and,  joining  issue  generally  upon  the 
r^lication,  admitted  tliat  ttie  iBsaable  arm- 
ments  of  tect  Uiereln  were  anffldent,  if  pror- 
sn,  to  oititie  the  plaintiff  to  a  recovery  not- 
wltiistandlBg  the  issnea  tmdered  hy  Its  plea. 
We  see  no  hardship  woAed  upon  the  com- 
pany  by  the  appUeattoo  of  this  well-known 
priiuHple  of  common-law  pleading,  as  npcm  an 
eumlnatiw  of  the  policy  In  erldenoe  we  And 
provisions  whereby,  after  the  paymoit  ot 
three  premiums — and  here  six  have  been 
pald-^tbe  Intorast  acquired  by  ttie  Insnred 
causes  the  company  to  extend  tiie  policy  for 
stated  periods,  apparently  much  longer  than 
the  six  or  seven  mcmths  that  had  elapsed  in 
the  instant  case. 

We  see  no  dUBcnlty  in  the  questions  pre- 
sented in  th«  objections  to  admissibility  of 
the  evldmce  In  tike  matter  of  the  anthorlty 
of  the  agoita  in  representing  the  company. 
These  negotiations  were  opened  np  on  Uie 
saggeaUon  of  the  vice  president  of  the  com- 
pany, and  looked  to  a  preventitm  of  the  ttxer> 
dae  of  ft  clear  <^on  on  the  part  of  the  inr 
Burod  to  stand  upon  his  rights  and  demand 
his  thai  Interest  in  the  policy,  and  to  Indnce 
him  to  make  farthw  effort  to  increase  that 
interest  As  to  the  loan  agreement  of  June, 
190S,  a  stipulation  of  conned  ^sras  filed  agree- 
Ing  that  it  was  executed  both  parties; 
the  dearest  recognition  of  the  agency. 

Stress  is  laid  upon  certain  dedsloiH  hold- 
ing that,  before  the  insured  can  exerdse  the 
f^Uon  to  take  out  paid-up  or  extendon  Insur- 
ance, the  original  policy  muat  be  surrendered 
to  the  omipany.  It  Is  noted  In  the  Instant 
cue  that  tile  policy  was  placed  In  the  poe- 
Bossion  of  the  company  when  the  loan  was 
made,  and  still  roualns  in  Its  possession  as 
security  for  the  loan,  and  that  the  Jury  credit- 
ed the  company  with  the  amount  of  this  loan. 

We  find  no  error  In  the  record,  and  the 
Judgment  accordingly  is  affirmed,  at  the  cost 
ct  the  plaintiff  in  ocror. 

8HACKLEFORD,  a  and  WHITTIBLD. 
J.,  concur. 

TATLOB)  HOCKBB,  and  PAREHIIj:«,  JJ., 
concur  in  tbe  opinion. 


BABNETT  V.  HIOKSON. 
(Supreme  Omrt  of  Florida.  June  19,  190tt.) 

1.  Equitt— TuBisDionoN— Bbhxdt  at  La.w. 

In  cases  where  there  Is  a  plain,  adequate, 
and  complete  temedr  at  law,  a  resort  to  a  court 
of  chancery  is  nnnecessary  and  improper. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  19, 
Cent.  Dig  Equity,  H  IQl.  U^-l 


2,  ExBOdnoH  — iNJVfionoH— Obouhds— Stat 

BT  GouBT  or  Law. 

A  drealt  Jndge,  under  the  provisions  of 
section  119G,  Ber.  St.  1892.  has  full  power, 
either  In  term  time  or  vacation,  to  stay  an 
execntion  Issued  from  and  returnable  to  the 
drenlt  court  lo  cases  at  law;  and  resort  to  a 
oonrt  of  eqnl^  is  nnnecessary,  where  there  is 
no  ind^tendent  equity  apart  ftmn  the  execution. 

[Ed.  Note.— For  coses  In  polnL  ass  voL  2L 
OenL  Dig.  Execntion.  |  49SJ 

(Syllabus  hy  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rlon County;  William  &  Bullo<&,  Judge. 

Bill  hy  Blim  H.  Bamett  against  T. 
HlckBon,  executor  of  William  Hl<Ason.  De- 
cree for  defmdant,  and  complainant  appeals. 
Affirmed. 

Bee  8T  South.  2ia 

A.  W.  Oodcrell  ft  Bon,  for  appdlant 

MAXjOHB,  Oirenlt  Jndga  This  la  an  ap- 
peal from  an  order  of  the  circuit  court  for 
Marlon  county,  sustaining  a  donuirer  to  a 
bill  in  chancery. 

It  appears  from  tiie  aliegationa  in  the  bill 
that  William  Hlduon  Instituted  in  the  cir- 
cuit court  for  Marion  county  an  action  of  as- 
sumpdt  against  J.  Frank  Thadter,  as  eopaxt- 
nera  under  the  firm  name  of  Thackar  Bros., 
on  tile  21at  day  ot  February^  A.  D.  1894. 
and  caused  a  snmnuma  ad  rsqpiuidendum  and 
ft  writ  of  attachment  to  be  lasued  on  the  same 
day.  This  summons  was  never  executed,  but 
the  writ  of  attaduient  was  levied  upont  cer- 
tain bundles  of  orange  wrapping  paper  and 
other  personal  property. 

Afterwards,  on  the  Otb  day  of  November, 
A.  D.  1894,  the  M.  J.  Pitch  Paper  Ownpany. 
a  cmporation,  intwposed  a  claim  and  got 
possesdon  of  said  bundles  of  orangs  wrap- 
ping paper  by  ddlverlng  to  the  officer  mak- 
ing the  levy  the  affidavit  and  bond  prescribed 
by  statute;  and  the  appdlant  waa  one  of  the 
sureties  on  this  bond. 

At  the  ^ng  term,  A.  D.  1890,  of  the  said 
drcuit  court  this  dalm  was  tried  a  Jury, 
and  a  verdict  returned  againat  the  claimant, 
the  M.  J.  ritch  Paper  Company,  and  a  Judg- 
ment for  $250,  the  esttnlated  value  of  said 
orange  wrapping  paper,  and  $50  damages  and 
$2.21  coats,  was  entered  against  the  claim- 
ant and  its  sureties,  W.  B.  Bamett  and  Blon 
H.  Bamett,  and  in  favor  of  William  Hl(^- 
Bon,  the  plaintiff  in  the  action  of  asenmpsit 

The  claimant  and  its  sureties  then  brougut 
this  Judgment  to  this  court  by  a  writ  of 
error,  and  on  April  30,  A.  D.  1895,  filed  with 
the  clerk  of  said  circuit  court  a  supa> 
sedeas  bond  In  the  pentfl  sum  of  $500. 

At  the  June  term,  A.  D.  1808,  of  this  court; 
this  Judgment  was  affirmed. 

Afterwards,  on  the  1st  day  of  October,  A. 
D.  1901,  the  appellee  Instituted  a  suit  in  the 
said  circuit  court,  on  the  aald  supersedeas 
bond,  against  the  ai^Uant,  and  recovered  a 
Judgment  tliereln,  on  the  11th  day  of  No- 
vember. A.  D.  1902,  for  $500,  the  penalty  of 
said  supersedaat  bond. 
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It  wlU  be  otMOrrtid  tlut  tbe  sole  Object  of 
this  bUI  Ib  to  set  a  wtay  of  the  execution  od 
tbis  jndgmait  onttl  tbe  qn>ellee  ehall  »• 
coTor  A  Judgment  In  the  me^xm  of  annmp* 
■it  agahiBt  ThackOT  Bnxb,  the  defendants 
therein;  and  the  jurisdiction  of  the  court  of 
chancCTy  Is  InT(A»d  to  attain  that  object 

It  Is  alleged  in  tbe  demurrer  to  tble  bill 
fliat  a  court  of  law,  and  not  a  court  of 
chancery,  le  the  proper  forum  to  grant  the 
reUflf  sought  bj  tbe  blU;  and  the  circuit 
court  mstained  this  donurrer.  Was  this 
error? 

As  far  bade  as  1809  this  court  decided  that 
circuit  Judge,  undor  tbe  proTlstons  of  tbe 
act  of  iSiit  has  full  power,  either  in  term 
time  or  Tscatlon,  to  correct  restrain,  and 
control  tbe  process  of  a  court  of  law,  and 
no  reeort  la  necessary  to  the  powers  of  the 
court  of  chancery  in  such  cases,  unices  aris- 
ing from  the  (^[wrattm  of  Indepoident  eqid* 
ties  apart  from  the  proceas."  Boblnstm  t, 
Tmi.  8  Fla.  KSO. 

TUs  same  principle  was  again  announced 
In  ttM  case  <^  McKeovn  et  aL  r.  Goober  et 
al.,  18  Fla.  870,  and  la  now  settled  law  In 
tbiB  state. 

TbA  Judge  who  roidered  tin  Judgment 
could.  In  the  exerdae  of  his  powers  at  law. 
rither  In  term  time  or  vacation,  have  afford- 
ed tbe  appellant  full  and  perfect  relief  from 
the  antldpated  Injury  stated  In  bis  bill,  by 
staying  t^porarily,  or  perpetually,  tbe  ex- 
ecution Isfloed  on  said  Ju^Ement  or  by  re- 
TOklns  It  altogether. 

Therefore  the  appellant  had  a  plain,  a^ 
equate,  and  complete  remedy  at  law,  and  a 
reeort  to  a  court  of  cbancory  under  these 
drenmatances  was  unnecessary  and  Improp- 
er; and  tbe  drcnlt  court  committed  no  error 
In  sustaining  the  demurrer. 

The  order  of  the  drcult  court  must  be 
affirmed,  and  tiie  bill  be  dismissed,  at  tbe 
cost  of  the  aiipollant 

SHACKI-IffPORD.  a  J.,  and  WHITFIBLI) 
and  PAREHIUj,  JJ.,  concur. 

COCKRBLIi  and  HOCKEB,  JJ.,  disquali- 
fied. 

TATLOB,  J.,  absent  on  account  of  slcfe- 
nem,  but  otmcurred  In  tbe  <9lidon  when 
prq^red. 


MOTS  et  sL  T.  MORTON  et  aL 
(SiQvrane  Court  of  Florida.  Jane  36,  1906.) 

L  Bquitt  —  AcoounTino  befobb  Mastxb  — 

Noncn  TO  Pabtibs— NECBsaiTT. 

It  1b  the  right  of  all  parties  In  Interest, 
in  a  cause  not  under  default,  upon  a  reference 
to  a  master,  to  bare  notice  of  proceedings  in  the 
master's  once. 

[E!d.  Note. — For  cases  in  point,  see  vol.  19. 
Cent.  Dig.  Equity.  }  882.] 

2.  IRTAKTS— GUABDUN  AD  LlTElC— POWEBS. 

It  Is  an  established  rule  that  a  nardian 
ad  Utoa  cannot  admit  or  waive  anytbiog  ad- 


verse or  prejudicial  to  the  Infant,  and  has  no 
power  to  bind  his  ward  by  the  admission  or 
waiver  of  anything. 

CBd.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Infants,  »  242,  SOL} 

8,  Sau— AnawEB. 

Tb«  fornuU  answer  of  the  guardian  ad  litem 
should  sutunit  the  rights  of  the  infant  to  the 
determination  <^  tbe  court  and  leave  tbe  com- 
plainant to  niaks  ont  the  facts  of  his  case  by 
strict  pnwl 

[Ed.  Note.^ — ^For  eases  in  point  see  kiL  S7, 
Cent  Dig.  Infants,  H  2M,  SUTSDl.] 
4.  Sams— HsABino  —  BxncBiHcn  —  Notice  to 

QuABOiAif  Ad  Lteeu. 

Even  thoagh  the  answer  of  the  guardian  ad 
litem  admits  the  all^tlims  of  tbe  bill  of  qpm- 
plalnt  to  be  true,  tbe  pn^ier  prMtlee  Is  to  refer 
the  cause  to  a  master  to  take  the  proof  and  re- 
port thereon,  and  guardians  ad  litem  should  in 
all  cases  have  notice  of  proceedings  In  the  mas- 
ter's offlee  and  sbonld  attend  and  protect  the 
Interests  of  tbdr  wards. 
6.  Equity— RxrBHKNOE  to  Mabteb— Report. 

When  a  reference  Is  made  to  a  master  to 
ascertain  a  fact  deprading  upon  testimony,  his 
report  should  show  the  basts  of  his  finding,  m 
that  the  court  may  see  the  correctness  of  his 
conclusions ;  and  the  evidence  upon  examination 
before  a  master  should  be  taken  down  by  him, 
or  some  other  person  by  his  authority  in  his 
presence,  and  filed  with  his  report. 

[Ed.  NotOw— F<ff  cases  In  point,  see  toL  19l 
Cent  Dig.  Equity,  H  898,  901.] 

6.  Sahe— EvmsnoB. 

Testimony  taken  before  a  former  master  in 
a  cftuee,  at  a  time  when  certain  minors,  subse- 
quently made  parties,  were  not  parties  thereto^ 
is  not  admladUe  as  against  snch  newly  made 
minor  partleB  In  further  nroceedlngs  before  a 
second  master  appointed  after  such  minors  wue 
made  parties. 
(Syllabus  by  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Lake 
County ;  William  S.  Bullodc,  Judge. 

Bill  by  SalUe  Sims  Morton  and  J.  B.  Blor- 
ton  against  B.  H.  Mote  and  others.  Decree 
for  conplalnants.  Defendants  aiveal.  Be- 
versed  and  remanded. 

William  Hocker,  for  appellants.  B.  L.  An- 
derson,  for  appellees. 

PABKHILL,  J.  TbIa  Is  the  second  ap- 
peal In  tbla  case.  For  a  statement  of  the  case 
upon  tbe  formw  at^eal,  see  46  Fls.  478,  85 

South.  666. 

On  80th  day  of  January,  1901,  anwllees 
filed  their  bill  to  foredoee  two  mortgages 
given  as  collateral  securities  to  a  note  made 
by  Edwin  H.  Mot&  One  of  the  mortgagee 
was  executed  by  Olivia  A.  Lovell  and  her 
husband,  Myron  W.  Lovell,  and  W.  SI  Vail 
and  his  wife,  Olivia  H.  Vail.  Tbe  other 
mortgage  was  executed  by  W.  E.  and  Olivia 
H.  Vail.  A  Joint  and  several  answer  was 
filed  by  E.  H.  and  Loutle  H.  Mote.  A  de- 
cree pro  confeeso  was  entered  against  M.  W. 
and  O.  A.  Lovell,  A.  H.  Vail,  and  B.  B.  New- 
ton, as  executor. 

A  replication  to  the  answer  of  B.  H.  and 
Loutle  H.  Mote  was  filed,  and  on  the  6th 
day  of  September.  1901,  J.  W.  Nortbup,  hav- 
ing been  appointed  special  master  to  take 
testimony  and  state  an  account,  filed  bis  re- 
port On  the  8d  day  of  September,  1901,  a 
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flaal  decree  was  entered.  The  defendants  ap- 
pealed, and  the  cause  was  reversed  by  this 
court  on  the  lat  day  of  January,  1904^  because 
the  heirs  or  derlseea  of  WUltam  B.  Vail, 
deceased,  were  necessary  parties,'  and  In  the 
abamce  of  swdi  parties  tlie  decree  of  fore- 
closure was  erroneous. 

On  the  ISth  day  of  Hay.  1904,  the  bill  of 
complaint  was  amended  by  leave  of  the  court 
by  Jolnlns  therein  as  parties  defendant  the 
following  named  persons,  the  devisees  nnder 
the  will  of  the  said  WlUlam  B.  Yall.  to  wtt: 
Walter,  Frederick,  George,  Carrie,  and  Tall 
Lovell,  the  children  of  Myron  W.  and  Olivia 
Lovell;  these  children  being  under  the  age 
of  21  years. 

A  snbpfBna  in  chancery  was  duly  served 
upon  the  Infants,  and  L.  W.  Duval  was  ap- 
pointed as  guardian  ad  litem  for  them.  On 
the  20th  day  of  September,  1904,  the  guardian 
ad  litem  filed  hla  answer  to  the  bill  of  com- 
plaint, admitting  the  auctions  therein  set 
forth  to  be  tru&  On  the  27th  day  of  January, 
1006,  one  H.  H.  Duncan  filed  a  r^ort  wherein 
he  recites  that  he  was  appointed  by  order  of 
the  court,  on  the  22d  day  of  November,  1904, 
as  special  master  to  talm  an  account  of  the 
amounts  due  to  the  complainants.  The  order 
of  the  court  is  not  set  out  In  the  record. 
Notice  having  been  given  the  several  parties 
of  the  application  therefor,  a  final  decree  was 
entered  on  the  1st  day  of  May,  1905.  After 
a  sale  of  the  mortgaged  property,  and  cooflr- 
matlon  of  the  master's  sale  thereof,  and  the 
entry  of  a  deficiency  decree,  and  a  motion 
to  set  aside  and  vacate  the  deficiency  decree 
had  been  overruled,  the  defendants  entered 
their  appeal  from  the  final  decree  of  May 
1, 1906,  and  the  order  confirming  the  master's 
sale,  and  from  the  deficiency  decree  and  the 
order  refusing  to  set  aside  the  deficiency 
decree. 

I.  Zt  iB  assigned  as  error  "that  the  coart 
erred  In  Its  final  decree  of  1st  of  May,  1905, 
wherein  It  adjudged,  among  other  things, 
that  the  report  of  H.  H.  Dnncan,  epeclBl 
master,  be  conflrmed,  because  there  wos  no 
notice  given  by  said  master  of  the  tailing  of 
the  testimony."  The  record  does  pot  show 
that  the  cause  was  set  down  for  hearing  as 
provided  for  in  rules  85  and  86  of  the  rules 
of  the  circuit  court  In  suits  in  equity,  nor 
does  the  final  decree  or  anything  in  the 
record  show  that  the  appellants  or  their  coun- 
sel bad  notice  of  the  taking  of  testimony  la 
the  cause  by  the  master,  or  of  any  of  the 
proceedings  before  the  master,  or  of  the 
filing  of  the  master's  report  in  the  clerk's 
office,  although  the  clerk  was  directed  by  the 
appellants  to  copy  in  the  transcript  of  record 
all  notices  of  taking  of  testimony  and  service 
of  same,  if  any  such  notices  were  given  or 
service  made,  and  although  there  was  on 
file  an  answer  by  Mote  and  wife,  to  which 
a  replication  was  filed,  and  although  five  of 
the  parties  defendant  were  infants.  These 
defendants  were  entitled  to  notice  of  the 
taking  of  the  testlmcmy  tor  the  maatar.  and 


the  record  shows  they  did  not  have  notice 
th«eot 

In  HenderaoD'B  Chancery  Practice,  Par. 
186,  it  is  said:  "In  all  proceedings  where 
the  rights  of  a  party  are  to  be  adjudicated 
upon.  It  la  necessary  that  the  party  whose 
rights  are  to  be  affected  should  have  due 
notice;  hence  it  Is  a  maxim  of  the  law  tliat 
'every  man  Is  entitled  to  his  day  in  conrL' 
This  right  be  is  deprived  of  If  proceedings 
are  had  affecting  bis  Interest  without  his 
knowledge  or  consent  This  rule  of  notice 
extends  to  proceedings  In  the  master's  office, 
as  well  as  to  proceedings  in  court  A  Judge 
might  as  well  proceed  to  rater  Judgment  In 
a  cause  where  there  has  been  no  service  as 
for  a  master  to  proceed  to  pass  upon  the 
Fights  and  interests  of  a  party  without  due 
notice  to  bUn.  It  is*  therefore,  the  right  of 
all  parties  In  lnt«reat,  upon  a  reference  to  a 
maat^,  to  have  noUce  of  proceedings  in  tlie 
(master's  office.  In  tlie  case  of  a  reference 
to  a  master  In  a  bill  for  accounting,  notice 
of  hearing  bvtme  tiie  master  Is  ab^^oluteiy 
necessaxy."  The  same  author  says  (on  page 
207)  that  *^  only  Is  It  the  duty  of  the 
master  to  see  that  all  parties  entitled  to 
notice  are  duly  summoned  and  to  pre^erre 
tiie  notices  with  proof  of  service,  but  his 
report  itsdf  should  show  this  fact."  Se^ 
also,  Wade  on  the  Law  of  Notice,  par.  12M. 
And  so  tills  court,  in  Ballard  v.  Llppman.  32 
Fla.  481,  14  South.  164t  said:  ''Appellants 
clearly  had  the  right  to  notice  and  a  hear^ 
Ing  on  the  mattera  referred  to  the  master, 
and  In  this  case  they  were  derived  of  this 
right  Tlie  final  decree  was  based  upon  the 
master's  rq>ort  which  was  Irregular,  In  that 
It  denied  appellants  tiie  right  to  be  heard 
<m  matters  specified  In  the  report  Of  this 
th^  DOW  complain,  and  as  a  result  the  fins! 
decree  must  be  reversed." 
.  In  this  connection  we  call  attention  to 
what  was  said  by  this  court  In  the  case  of 
Cepero  v.  Hartridge  (decided  at  the  last  term 
of  this  court)  41  South.  192,  upon  the  subject 
of  notice  of  proceedings  In  the  master's  of- 
fice. 

The  answer  of  the  defendante  Mote  was 
not  excepted  to,  but  a  replication  was  filed 
thereto.  It  Is  true  that  the  answer  of  the 
guardian  ad  litem  admits  the  allegation  of 
the  bill  of  complaint  to  be  true;  but  this 
makes  no  difference.  The  proper  practice  Is 
to  refer  the  cause  to  a  master  to  take  the 
proof  and  report  thereon,  and  guardians  ad 
litem  should  in  all  cases  have  notice  of 
proceedings  in  the  master's  office  and  should 
attend  and  protect  the  Interests  of  their 
wards.  Henderson's.  Gh.  Prac.  pp.  172,  173, 
197. 

It  Is  an  established  rule  that  a  guardian  ad 
litem  cannot  admit  or  waive  anything  adverse 
or  prejudicial  to  the  infant,  and  has  no  power 
to  bind  his  ward  by  the  admission  or  waiver 
of  anything.  10  Am.  &  Eng.  Ency.  PI. 
&  Pr.  p.  675.  Infant  defendants  are  entitled 
to  the  special  protection  of  a  court  ot  cban- 
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eery,  and  the  formal  answer  of  tbe  guardian 
ad  litem  should  snbmlt  his  rights  to  the  de- 
termination of  the  court  and  leave  the  com- 
plainant to  make  out  the  facts  of  hla  case 
by  strict  proof.  Lucas  v.  Wade,  48  Pla.  419, 
31  South.  231;  Walker  t.  Bedding,  40  Fla. 
124,  23  South.  665;  Wolcott  r.  Wearer,  8 
How.  Prac  (N.  ¥.)  1S9. 

As  was  Bald  by  this  court  In  Parken  v. 
Safford.  48  Fla.  290.  37  South.  667:  "It  Is 
a  general  rule  that  an  Infant  should  not 
be  prejudiced  by  any  act,  default,  or  ad- 
mission on  the  part  of  his  guardian  ad  litem 
— an  infant  being  the  ward  of  the  court — 
and  therefore  the  court  Is  bound  to  protect 
the  rights  of  the  infant,  notwithstanding 
the  failure  of  the  guardian  ad  litem  to  do  so." 
Certainly,  then,  the  failure  of  the  master  to 
give  notice  of  the  proceedings  before  him 
could  not  be  waived  or  cured  so  far  as  the 
infant  defendants  are  concerned*  by  the  fact 
that  the  guardian  ad  litem  had  notice  of  the 
application  for  the  final  decree,  and  did  not 
appear  to  resist  the  same.  In  this  state 
of  the  pleadings,  then,  this  cause  should  have 
been  conducted  in  the  orderly  way  provided 
by  law  and  the  rules  of  practice.  Laflln  t. 
Oato  (Fla.)  39  South.  69. 

II.  It  is  assigned  as  error  "that  the  ctAirt 
erred  In  Its  final  decree,  because  It  adjudged, 
among  other  things,  that  tlie  report  of  H. 
H.  Duncan,  special  master,  be  confirmed, 
because  there  was  no  proper  testimony  be- 
fore said  special  master  taken  by  him  upon 
which  to  base  said  report" 

Duncan,  the  special  master,  reported  as 
follows:  "I  find  in  the  records  11  sworn 
accounts  paid  by  J.  B.  Morton  to  B.  B. 
Dllday.  reported  by  J.  W.  Northup,  special 
master,  on  August  1,  1901,  to  amount  to 
$296.23.  I  find  from  the  records  from  said 
same  report  of  J.  W.  Northup  the  court  has 
approved  as  a  reasonable  attorney's  fee 
tbo:^  the  sum  of  9810,"  The  report  also 
states,  that  from  vouchers  marked  and  filed 
as  Bxhlbits  12  to  41,  sworn  to  by  J.  B.  Mor- 
ton, said  Morton  has  paid  out  for  Improve- 
ment and  cultivation  of  the  orange  grove 
located  on  lands  described  in  complainant's 
bill,  and  paid  out  for  taxes  since  the  report 
of  J.  W.  Northup,  the  sum  of  $911.26,  and 
certain  amounts  a{^:regatlng  the  sum  of 
$290.70,  to  be  credited  to  the  defendants. 
The  master,  Duncan,  does  not  report  any 
testimony  as  taken  before  him  to  establish 
tbeae  facts,  nor  do  his  findings  on  these 
points  purport  to  be  based  tipon  any  testi- 
mony taken  before  him. 

Accompanying  the  report  is  a  list  of  ex- 
hibits, beginning  with  Exhibit  No.  12,  $56.18, 
Exhibit  No.  18,  account  of  Dllday,  $30.35,  and 
concluding  with  Exhibit  No.  41,  personal  ex- 
peises  of  J.  B.  Morton,  $32. 

This  statement,  however,  does  not  appear 
from  the  record  to  have  been  sworn  to. 

It  was  improper  for  Duncan  to  base  his 
findings  upon  the  report  and  findings  of  the 
former  master,  Northup.  The  infants  were 
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not  parties  to  the  cause  when  testimony 
was  taken  and  report  was  made  by  Northup, 
and  the  infants  had  a  right  to  appear  by  their 
guardian  ad  litem  upon  the  taking  of  testi- 
mony before  Duncan  and  to  cross-examine 
the  witnesE'es.  The  testimony  taken  before 
the  former  master,  Northup,  was  as  to  these 
minors  taken  In  a  cause  to  which  they  were 
not  at  the  time  parties,  and  consequently 
was  as  to  them  wholly  ex  parte  and  Inadmis- 
sible. 

In  Adams  v.  Fry,  29  Fla.  SIS,  text  830, 
10  South.  669,  we  said:  "The  rule  requires 
that  the  evidence  upon  all  examinations  be- 
fore a  master  shall  be  taken  down  by  him 
or  some  other  person  by  his  authority,  in 
his  presence,  and  filed  with  his  report 
•  •  *  Wh^  a  reference  Is  made  by  a 
master  to  ascertain  a  fact  depending  upon 
testimony,  his  r^rt  should  show  the  basis 
of  his  finding,  BO  that  the  court  nu^  see  the 
correctness  of  his  conclusions." 

The  report  of  Duncan  did  not  furnish  a 
basis  for  a  final  decree  as  to  the  Items 
herein  mentioned,  as  It  did  not  appear  that 
the  amounts  reported  were  ascertained  from 
erldeDce. 

In  view  of  the  general  reversal  of  the  de- 
cree, we  deem  It  unnecessary  to  say  anything 
in  reference  to  the  other  assignments  of 
error. 

For  the  reasons  stated,  the  decree  must  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  to  take  such  further 
proceedings  as  may  be  agreeable  to  the  rules 
and  practice  of  the  court  and  In  accordance 
with  this  opinion. 

SHACKLEFOBD,  O.  J.,  and  TATLOB, 
COCKBELIi,  and  WHITFIBLD,  JJ.,  concur. 

HOGEHBt  J.,  disqnallfled. 


DANIELS  V.  STATa 

(Supreme  Ooort  of  Florida,  Dlvishm  B.  J'niy  8, 

1906.)  . 

1.  HOMICIDS— iMDIOnCEHT. 

In  eases  of  murder,  the  homicidal  act  or  ef- 
ficient cause  of  death — that  is,  the  infiictton  of 
the  mortal  wound — must  be  charged  to  have 
been  perpetrated  from  a  premeditated  design 
to  effect  death,  and  the  indictment  will  be  faUl- 
ly  defective  U  it  fails  to  so  charge. 

[Bd.  Note.-— For  cases  In  point,  see  vol.  26, 
CeaL  Dig.  Homicide,  H  199-m] 

2.  Same— DxBiQN. 

Wherd  an  indictment  charges  that  O.  D. 
"did  unlawfully  and  from  a  premeditated  design 
to  effect  the  math  of  one  0.  Q.  make  an  assault 
on  the  said  C.  Q.,  and  a  certain  piatol,  which 
then  and  there  was  loaded  with  •  •  •  leaden 
bnllets  and  by  him  the  said  C.  D.  had  and  held 
in  his  hand,  he,  the  said  C.  D.,  did  then  and 
there  unlawfully  and  from  a  premeditated  design 
to  effect  the  death  of  the  said  C.  G.,  shoot  off 
and  diacharge  at  end  upon  the  said  O.  O.,  there- 
by and  by  thus  strlkltu  the  said  C.  O.  with  the 
said  leaden  bullets,  mfiicting  on  and  in  the 
tiody  of  the  said  0.  O.  one  mortal  wound,"  etc., 
the  homicidal  act  or  efficient  cause  of  death  is 
charged  to  have  been  perpetrated  from  a  pre- 
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meditated  derisB  to  effect  death,  although  the 

words  "fnmi  a  premeditated  deei^  to  effect 
death"  are  not  rei>eated  when  the  infliction  of 
the  mortal  wound  is  charged,  since  these  words, 
previously  alleged,  are  connected  with  the  mor- 
tal stroke  hy  ue  words  "thereby  and  by  thus." 
The  case  of  Simmons  v.  State.  18  South,  886, 
82  Fla.  387,  considered  and  dlaapprond. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Courts  De  Soto  County; 
Joseph  B.  Wall,  Judge. 

Charles  Daniels  was  conTlcted  of  murder, 
and  brings  error.  AiBrmed. 

Forrester  &  Burttm,  for  plaintiff  In  error. 
W.  H.  Ellis,  Att7.  Gau,  and  H.  S.  FliiIUp% 
for  the  State. 

PAaEHZLL,  J.  Indictment  of  which, 
omitting  formal  parts,  a  capj  follows: 

"The  grand  Jurors  of  the  state  of  Florida, 
Inquiring  in  and  for  the  body  of  the  county 
of  De  Soto,  upon  ilwir  oaths  present  that 
Charles  Daniels,  late  of  the  county  ot  De 
Soto  affureBald,  «  the  first  day  of  July,  in 
the  year  of  our  Lord  one  thoosand  nine 
hundred  and  five,  at  and  in  the  county  of  De 
Soto  aforesaid,  did  unlawfully  and  from  a  pre- 
meditated dei^gn  to  ^ect  the  death  of  one 
Charles  Grant  make  an  assault  on  the  said 
Charles  Orant,  and  a  certain  pistol,  which 
then  and  thwe  was  loaded  with  gunpowder 
and  leaden  bnlleto  snd  by  blm  the  aald 
Charles  Danlds  had  and  held  In  Us  hand, 
he,  the  said  Charles  Daniels,  did  thai  and 
there  unlawfully  and  from  a  pranedltated 
design  to  effect  the  death  of  the  said  Charles 
Grant  shoot  off  and  discharge  at  and  upon 
the  said  Charles  Grant,  thoreby  and  by  thus 
striking  the  said  Charles  Grant  with  the 
said  leaden  bullets  inflicting  on  end  In  the 
body  of  the  said  Charles  Grant  om  mortal 
wound,  of  which  said  mortal  wound  the  said 
Charles  Grant  then  and  ttiere  died.  And 
BO  the  said  Charles  Danlds  did.  In  mann» 
and  form  aforesaid,  unlawfully  and  from 
a  premeditated  design  to  effect  the  deafli 
of  tiie  aald  Charles  Grant,  kill  and  murder 
the  said  Charles  Grant,  contrary  to  the  form 
of  4he  statute  in  such  case  made  and  pro- 
Tided  and  agaliut  the  peace  and  dignity  of 
the  state  of  Florida.** 

To  this  Indlctmoit  Uarch  IS,  1906.  tin 
d^^dant  pleaded  not  guHty,  was  tried  and 
convicted  of  murder  in  the  first  degree,  and 
afterwards  moved  in  arrest  ct  judgment 
upon  the  following  grounds : 

"First  The  indictment,  under  and  by  vir- 
tue of  which  tbe  defendant  stends  convicted, 
does  not  charge  the  crime  of  murder  In  the 
first  degree^ 

"Second.  The  said  Indictmoit  does  not 
charge  that  the  homtddal  act  therein  alleged 
was  done  from  a  premeditated  design  to  ef- 
fect the  death  of  the  deceased." 
.  The  error  assigned  Is  the  overruling  of  this 
motion  and  the  holding  thereby  that  the  inr 
dictment  was  sufficient  to  charge  murder  in 
the  first  degree^ 


The  objection  which  Is  urged  to  thUi  Indicts 
ment  Is  "ttiat  the  homicidal  act  Is  not  al- 
ibied to  have  beoi  done  with  a  premediteted 
dmlgn  to  effect  death."  Undoubtedly  the 
homicidal  act  or  efficient  cause  of  tbe  death — 
that  is,  the  InffllcUon  of  the  mortal  wound- 
must  be  charged  to  have  beat  perpetrated 
from  a  premeditated  design  to  effect  death, 
and  the  indictment  will  be  fatally  defective 
If  It  fails  to  M  diarg&  Of  course  this  al- 
l^atlon  that  the  bmnlddal  act  was  perpe- 
trated from  a  premeditated  design  to  ^ect 
death  could  be  made  by  rqieatinc  tbe  words 
"from  a  premeditated  design  to  effect  the 
death  of  the  said  Charles  Grant"  In  the  clause 
which  shows  tbe  giving  of  tbe  wound,  as  Is 
done  In  the  form  glvm  In  8  Caiitty*s  Grim. 
Law,  7tS8,  and  as  Is  contended  for  by  coun- 
sel for  plaintiff  In  mor  here.  But,  aa  was 
said  by  Hawkins  in  the  second  volume  of  Us 
treatise  of  the  Fleas  of  the  Crown,  on  page 
814:  *^t  hath  been  adjudged  that  It,  in  tbe 
first  part  of  an  Indictment  of  death,  the  as- 
sault be  laid  with  malice  prepooae,  etc^,  tbore 
Is  no  need  to  repeat  it  In  tbe  following 
clause,  wbldt  shows  tba  glvhig  of  tbe  wound, 
being  Joined  with  a  copulative  to  the  prece- 
dent sentence  and  laid  at  the  same  time 
and  place  with  the  aasault." 

The  Indictment  b^re  us  charges  tbe  as- 
sault, tbe  discharge  and  shooting  off  of  tbe 
pistol  by  the  defendant  unlawfully  and  from 
a  premeditated  design  to  effect  the  dea^  ot 
Grant;  the  deceased.  Although  Hie  wnrds 
'^m  a  premeditated  design  to  ^ect  death" 
are  not  repeated  when  the  Indlctmoit  (barges 
the  infiiction  of  the  mortal  wound,  yet  tiiese 
words,  previously  alleged,  are  connected  with 
tin  mortal  stroke  tiie  words  "thereby 
and  by  thus";  and  tbe  words  "from  a  pre- 
meditated design  to  effect  the  death  of"  the 
deceased  run  throui^  the  subsequent  al* 
legations  and  are  thus  comiected  with  tbe 
infiiction  of  the  mortal  wound  to  wblch 
they  are  essmtial.  Bishop  la  ample  au- 
thority tor  bedding  that  this  manner  ot 
chaining  the  Infiiction  of  the  mortal  wound 
from  a  premeditated  design  to  effect  death 
is  suffldent.  Indeed,  The  Indlctmoit  In  the 
instant  caae  Is  taken  from  the  form  ^ven 
by  him  in  secflcm  520,  Bishop's  Dlrecttons 
and  Forms.  In  a  note  on  this  seetftm,  speak- 
ing of  the  clause  In  the  Indlctmrat  "thoieby 
and  by  tiras  striking  the  said  •  •  •  with 
tbe  said  leaden  bullet,  Infilcttng."  ete.,  "one 
mortal  wound,**  Bishop  says;  "I  have  en- 
deavored to  avoid  some  ot  the  common  ver- 
biage of  this  allegation,  yet  to  omit  nothing 
which  any  pleader  would  deem  important." 
By  the  use  of  the  words  "ttmeby  and  by 
thus  striking,"  In  connection  with  the  other 
allegations  of  the  indictment  before  us,  the 
pleader  has  clearly  and  fully,  though  tolet- 
ly  and  succinctly,  alleged  that  tbe  defoid- 
ant  struts  tbe  deceased  wiHi  the  bulleta  fired 
from  the  pistol  and  gave  the  deceased  a 
mortal  wound*  and  tbat  he  w  atmdE  and 
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mortally  wounded  the  deceased  unlawfnUy 
and  from  a  premeditated  design  to  affect  his 
death. 

The  -w<»rd  "thereby"  hi  thli  taidlctment, 
slgnlflee  **bj  that  means,**  ox  in  conaeqnence 
of  the  preceding  allegattons,  and  refers  to 
all  that  precedes  It,  both  as  to  the  act  of 
firing  the  piatal  and  to  the  pronedttated  de- 
sign with  which  the  pistol  was  discharged. 
Union  Boiling  Mill  Go.  t.  OlUen,  100  III.  S2, 
text  61;  Lleoallen  t.  HoagroTe,  8S  Or.  282, 
S4  Paa  200;  202,  661.  This  word  nherebT** 
qualifies,  and  Is  to  be  read  with,  the  snb- 
saqnoit  clause  "inflicting  on  and  In  the  body 
of  tiie  said  Charles  Orant  one  mortal  wonnd.** 
The  word  "thus"  means  "In  the  way  Just 
indicated."  and  the  clause  "by  thus  striking 
the  said  Charles  Grant  with  the  said  leaden 
bnllets**  likewise  refers  to  the  preceeding  al- 
legations and  charges  a  striking  of  the  de- 
ceased with  the  leaden  bullets.  Giving  to 
the  indictment  this  reasonable  Interpretation, 
it  means  tliat  the  said  Charles  Daniels  did 
then  and  there  unlawfully  and  from  a  pre- 
meditated design  to  effect  the  death  of  the 
said  Charles  Qrant  shoot  off  and  discharge 
the  pistol  loaded  with  leaden  bullets  at 
and  Qpon  tho  said  Charles  Grant,  thereby 
and  by  thus  striking  (that  la  to  say,  by 
the  means  and  in  the  manner  Just  previously 
stated,  including  the  premeditated  design) 
the  said  Charles  Grant  with  the  said  leaden 
bullets,  inflicting,  etc ;  and,  thus  Interpreted, 
it  charges  that  the  efficient  cause  of  death 
was  perpetrated  from  a  premeditated  de- 
rign  to  effect  the  death  of  Grant 

In  State  t.  Haworth,  24  Utah,  898,  68  Pac. 
155,  the  information  ia  drawn  in  the  form 
given  by  Bishop;  and,  like  the  indictment 
before  us,  employs  the  words  "thereby  and 
by  thus  striking"  to  connect  the  words  ''fe- 
loniously," eta,  previously  alleged,  with  the 
Infliction  of  the  mortal  wound.  In  that  case 
tlie  court  said  the  contention  of  the  appel- 
lant that  the  Information  does  not  charge 
him  with  murder  In  tbe  first  degree  is  nnteur 
able. 

Speaking  of  the  Indictment  set  out  In 
Shepherd  v.  State,  64  Ind.  4S,  and  in  which 
the  word  "thereby"  is  used,  the  court  said: 
"It  Is  well  drawn  and  sufficient  in  every  par- 
ticnlar.** 

Other  anthorltles  hold  that  an  Indictmrat 
will  be  made  good,  notwithstanding  It  falls 
to  all^  that  the  woimd  was  feloniously, 
wUlfnlly  and  ot  his  malice  afbrethonght, 
et&,  given,  provided  that  the  words  telonlous- 
ly,  etc,  prerlonsly  alleged,  axe  connected 
with  the  mortal  stroke  by  the  words  "and 
thai  and  there'*;  tar.  In  sndi  case,  the 
words  "felonloQsly,"  eta,  will  nm  through 
the  snbseqnmt  allegatlims  and  be  thus  con- 
nected  with  the  mortal  stroke.  St  Clair  v. 
Unltsd  States,  164  IT.  S.  134,  14  Sup.  Ct 
10Q2.  88  U  Bd.  936;  State  v.  Herrell.  07 
Mo.  106,  text  100,  10  S.  W.  887,  10  Am.  St 
Bep.  288;  1  Bast  P.  0.  846;  2  Hale^  P.  a 


184;  State  t.  Lakey,  66  Mo.  217;  State  t. 
Steeley,  65  Mo.  218.  27  Am.  Bep.  271;  State 
T.  Sides,  64  Mo.  888 ;  State  r.  Owen,  6  N.  a 
462,  text  468,  4  Am.  Dec.  671;  People  r. 
Davis,  78  Cal.  866,  16  Pa&  6;  People  v. 
Davis,  8  Utah,  412,  82  Pae.  670;  State  t. 
Blee,  148  Mo.  461,  61  S.  W.  78. 

In  State  t.  O'wea,  supra,  the  Supreme 
Oourt  of  North  Carolina  roCen  approvingly 
to  certain  EngllBh  dedsioiB.  Thus:  "Where 
the  indictment  charges  that  A.  feloniously 
and  of  his  malice  afbrethonght  assaulted 
B.,  and  with  a  sword,"  eta,  "and  fben  and 
there  struCk  him,**  etc,  "hdd  the  first  al- 
legation  'feloniously  and  of  his  malice  afore- 
thought,' appUed  to  the  assault,  ran  also  to 
the  stroke  to  which  it  Is  easentUt"  And 
so  whoe  an  Indlctmoit  stated  that  flie  prls- 
(met  did  wUlfnlly,  feloniously,  and  of  his 
malice  aforethought  mix  poison,  with  the 
Intent  tin  same  shoold  be  taken  and  eatu  by 
the  deceased,  "and  the  said  poison  then  and 
there  delivered  to  the  deceased,"  the  indict- 
ment was  held  sufficient  by  all  tiie  Judges. 
vrMhont  the  worda  "fdonlously  and  of  her 
malice  aforethongh^**  Immediately  preced- 
ing the  allegation  of  delivering  the  poison; 
for  tiiey  ocmsldered  that  these  words  ran  by 
tile  word  "and**  and  the  wmds  "thai  and 
thrae,"  and  became  applicable  to  the  delivery 
of  the  poison. 

We  fall  to  see  bow  the  words  "from  a  pre- 
meditated design  to  effect  death,"  as  first 
alleged,  oonld  be  nmnected  with  the  giving 
of  tile  mortal  wound  by  the  words  "and 
that  and  there^  any  more  (dearly  and  prop- 
erly than  by  tbe  words  "thereby  and  by 
thus."  Indeed,  the  latter  expressloQ  carries 
the  mind  more  easily,  naturally,  and  forcibly 
back  to  the  previous  allegation  of  the  pre- 
meditated design  to  effect  death  than  Is  done 
by  the  former. 

We  have  carefully  considered  the  decision 
of  this  court  In  Simmons  v.  State,  32  Fla. 
387,  18  South.  806.  We  think  that  the  law 
is  correctly  stated  In  the  headnote  of  that 
declidon  as  follows:  "In  cases  of  murder, 
according  to  strict  rule.  It  seems  that  the 
homicidal  act^  or  the  act  which  Is  the  effi- 
cient cause  of  death,  must  be  allied  to  bare 
been  done  with  a  premeditated  design  to  ef- 
fect the  death  of  the  deceased;  and  where 
this  Is  not  done  tbe  Indictment  is  defective." 

We  differ,  however,  from  the  suggestion 
In  the  opinion  that  the  Indictment  in  that 
case  was  d^ective  In  not  alleging  that  the 
efficient  cause  of  death  was  from  a  pre- 
meditated design  to  effect  death.  In  so  far, 
therefore^  as  any  expressions  In  Simmons 
V.  State  are  In  conflict  with  the  views  here 
expressed,  the  same  are  disapproved. 

Finding  no  error,  the  Judgment  of  the 
circuit  court  in  said  cause  Is  hereby  affirmed, 
at  the  cost  of  tbe  county  of  De  Soto;  the 
plaintiff  In  error  having  been  adjudged  to  be 
Insolvoit 

TATLOR  and  HOCKEXt,  JJ.,  concur. 

Digilized  by  GooqIc 


613 


41  SOUTHBBN  RBFOBTBB. 


(Ala. 


SHACKUiFORP,  0.  and  COOKRELL 
and  WHITFIELD,  JJ^  coocnr  In  tba  opln- 
Ion. 


LAWRENCE  t.  DOB  ex  dem.  ALABAMA 
STATE  LAND  CO. 
(Supreme  Court  of  Alabama.   Jane  30,  1906.) 
1.  AOVXBSB  POSSEBSION— BVBDSN  OV  PSOOr. 

When,  In  ejectmant,  plaintiff  establishefl 
a  complete  dialn  of  tltie  to  the  land,  defendant 
has  the  burden  of  proving  tike  def  enae  of  adverse 
poBseasion  relied  on. 

(Ed,  Note. — For  caaes  In  point  see  toL  1« 
Gent.  Dig.  Adverse  Possession,  |  Ool.] 

3.  Sau— QusanoN  fob  Jubt. 

Where,  in  ejectment,  plaintiff  eetabltsbed  a 
omplete  chain  of  title,  and  defendant  set  up 
adverse  possession,  and  plaintiff  showed  that  de- 
fendant stated,  a  short  time  before  the  institn- 
tioD  of  the  suit,  that  he  claimed  only  40  Acrea 
In  a  section  which  was  not  embraced  m  the  salt, 
and  defendant  denied  makitiB;  the  statement,  the 
qnestion  whether  defendant  had  title  b7  adverse 
possession  was  for  tbe  Jury. 

[Ed.  Note.~For  cases  in  iMlnt,  see  voL  1, 
Cent.  Die.  Adverse  Possession.  {{  681-701.] 

8.  SaVB— GONSTBUCtlVI  POSSESSIOR. 

The  doctrine  of  constructive  possessicm  of 
lands,  bv  the  cultivation  of  a  part  acannpanied 
by  a  claim  of  tbe  whole  tract  under  color  m  title, 
does  not  apply  to  large  tracts  of  land  not  pur- 
chased for  actual  cultivation,  nor  where  one 
maintains  a  few  acres  of  land  in  an  uncultivated 
township  for  the  purpose  of  thereby  claiming 
title  to  the  entire  township  by  the  extension  of 
his  actual  possession  under  nis  color  of  title. 

tEd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Poesession,  H  547-574.] 

4.  Same— Ikbtbitctions. 

An  instruction  that,  if  the  evidence  failed 
to  show  that  a  sufficient  portion  of  the  lands 
was  within  the  Inclosure  of  the  party  claiming 
title  by  advene  possession,  that  would  attract 
the  attention  of  a  reasonably  prudent  owner 
that  the  Inclosure  Included  a  portion  of  his  land, 
such  inclosure  would  not  be  sufficiently  notori- 
ous to  extend  the  possession  -  to  the  lands  out- 
side the  Inclosnre,  was  not  erroneons,  as  going 
b^ond  tbe  rule  aa  to  notorle^  of  tbe  possession 
and  the  acquiescence  of  the  owner  to  constitute 
possession  sufficient  to  ripen  into  title  by  ad- 
verse possession. 

5.  Sauk. 

An  Instmetlon  that  to  iapjK>rt  a  title  by 

adverse  possession  the  possession  must  have 
been  actual,  open,  notorious,  and  continuous  for 
a  period  of  10  years,  and  wtiere  the  possesaion 
was  of  such  a  small  portion  of  the  land  sued 
for  that  a  reasonably  prudent  owner  would  not 
have  notice  from  it  tnat  his  lands  were  included, 
the  possession  would  be  insufficient  to  support 
a  title  by  adverse  possession  outside  the  inclos' 
ure  of  the  occupant,  was  not  erroneous,  as  going 
beyond  the  rule  as  to  the  notoriety  of  the  posses- 
sion and  tbe  acquiescence  of  the  owner  sufficient 
to  acquire  title  by  adverse  possession. 

6.  Tbial  —  InnanonoNS  —  Wbiqht  or  Evi- 
dence. 

An  Instruction  In  a  civil  action,  authorizing 
a  verdict  for  one  party  unless  the  adverse  par^ 
has  satisfied  the  jury  by  a  preponderance  of  tbe 
evidence  of  the  existence  of  a  particular  fact, 
was  erroneous,  because  requiring  too  high  a 
degree  of  proof ;  it  being  necessary  for  the  ad- 
verse party  only  to  reasonably  satisfy  tbe  Jury. 

{Bid.  Note. — For  cases  in  point,  we  voL  46, 
Gent.  Dig.  Trial,  i  548.] 

7.  Saw— Misleading  Instbuctions. 

An  Instruction,  in  ejectment  defended  by  a 
claim  of  title  by  advarM  possession,  that*  unten 


Elalntlff,  showing  a  complete  chain  of  title, 
□ew  that  defendant  was  setting  up  an  adverse 
claim  to  the  lands  In  controversy,  a  verdict 
must  be  rendered  for  plalntitE,  unless  defendant 
bad  satisfied  tbe  Jury  that  the  Inclosure  of  a 
few  acres  within  the  tract  In  controversy,  etc.. 
gave  notice  of  the  adverse  claim  to  the  plaintiff 
as  would  have  compelled  It  unless  It  wUlfnllr 
closed  Its  eyes  to  the  fact,  was  misleading,  be- 
cause leading  the  Jury  to  infer  that  the  acts  of 
possession  were  not  binding  on  plaintiff  unless 
It  had  an  opportunity  to  snow,  and  failed  to 
know  by  closing  its  eyes. 
&  EnoTHEirr— Evidence— ADiaBsiBii.iTT. 

Wber&  in  ejectment,  defendant  claimed  ti- 
tle by  deed  from  a  third  person  and  through 
possession  by  a  third  person  prior  to  the  execution 
ot  the  deed  and  by  himself  rioGe,  It  was  com- 
petent to  show  on  the  erosB-exammation  of  the 
witness,  who  testified  that  the  third  person  had 
claimed  the  land,  and  that  others  also  claimed  it. 

9.  EviDBRO»— Dbclabation  aw  OvnusaaBip— 
Adkissibujit. 

The  rule  permitting  tbe  Introduction  In  evi- 
dence of  declarations  of  ownership  by  a  party 
in  possession,  for  the  purpose  of  establishing  ad- 
verse possession,  does  not  Include  acts  of  parti es 
who  have  never  been  in  possession. 

[Ed.  Note. — For  cases  Is  point,  see  vol.  20, 
Cent  Dig.  BvldeiKe,  H  1106--112a] 

10.  Save  —  BviDBircn  of  UnoouMnincAnD 

RBASONB— ADMISSI  BILITT. 

A  defendant,  claiming  title  by  adverse  pos- 
session, cannot  when  sned  in  ejectment  Iv  a 
party  showing  a  complete  chain  of  title,  testi- 
fy why  he  did  not  pay  taxes  on  the  premises : 
for  one  cannot  testi^  as  to  his  uncommunicated 
motives. 

[Ed.  Note. — For  cases  In  point  see  ToL  20, 
Cent  Dig.  Evidence,  i  440.] 

11.  EjEcriiENT — Costs. 

In  ejectment  for  abont  400  acres  of  land, 
defendant  disclaimed  possession  as  to  40  sereK 
Plaintiff  recovered  a  judgment  as  to  most  of  ths 
land  sued  for.  Held,  that  a  judgment  against 
defendant  for  oil  tbe  costs  was  not  erroneous. 

[Ed.  Note. — For  cases  In  point  see  voL  17. 
Cent  Dig.  Ejectment  H  4S1-1S40 

Appeal  from  Tuscaloosa  Connty  Oonrt; 
Heniy  B.  Foster,  Judg& 

"To  be  offlclally  reported.** 

Ejectment  for  tbe  recovery  of  abont  400 
acres  of  land  by  the  Alabama  State  Land 
Company  against  Joel  J.  Lawrence.  From  a 
Judgment  for  plaintiff  defendant  appeals. 
Reversed  and  remanded. . 

Upon  the  trial,  Uie  plaintiff  pnmd  tbe 
legal  title  to  be  In  It  Hie  defendant  dalmed 
title  by  a  deed  from  <me  Jobn  W.  Norwooda 
executed  to  lilm  on  the  8tb  day  <tf  Febru- 
ary, 1883»  and  throngh  posaeaaion  1^  said 
Norwood  prior  to  that  timi^  and  by  hlmaelf 
since.  One  E.  J.  Grldw,  a  witness  for  the 
defendant,  testified  that  be  had  been  a  Justice 
of  tbe  peace  in  Tnscaloosa  oonnty  continuous- 
ly since  1859 ;  tiiat  be  knew  the  lands  in  con- 
troversy;  that  he  knew  the  said  Jolin  W. 
Norwood*  andpTQiared  and  took  tiie  atdoiowl- 
edgment  to  the  deed  executed  by  him  to  tbe 
defotdant;  tiiat  said  Norwood,  whm  he  ex- 
ecuted the  deed,  claimed  that  he  owned  the 
lands  described  tiierein;  and  that  witness 
had  heard  the  lands  tpotoea  of  as  tiie  "Nor- 
wood lands."  The  above  deed  was  put  In  evi- 
dence and  it  was  also  shown  that  fbr  more 
than  ten  years  prior  to  bringing  the  salt  the 
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detoadant  had  been  In  actoal  pOBDoaalon  «f 
from  three  to  bIx  acres  of  the  land  In  antt 
The  land  bo  occupied  was  Inclosed  by  a  fence, 
which  also  inclosed  a  larger  tract  owned  by 
the  defendant,  not  involTed  In  this  miit 
Otlier  facta,  as  far  as  necessary,  are  shown 
by  the  oplQlfm.  On  the  written  reqneet  of 
the  plaintiff  the  court  gare  to  the  Jury  the 
foUowiiw  written  cbarges:  "(1)  The  court 
charses  the  Jury  tbat  the  burden  of  pvorlng 
adverse  possesion  is  upon  tiie  defendant; 
and*  If  the  evidence  ttdla  to  reasonably  aaUe- 
fy  the  Jury  that  a  sufBdent  portion  (tf  the 
lands  in  salt  was  within  defendant's  in- 
doBure,  tbat  would  attract  the  attention  of  a 
reasonably  prudent  own«  that  the  indosure 
included  a  portion  of  the  land  In  suit,  then 
such  inckwnre  would  not  be  snflkdently  no* 
torloos  to  extend  the  possesion  to  the  lands 
outside  tlu  Inclosore.  (2)  Unless  tlw  Jury 
believe,  fnun  the  evidence  In  fliis  case,  that 
the  Alabama  State  Land  Company  knew  that 
Lawrence  was  setting  up  an  adverse  claim 
to  the  lands  InTOlved  in  this  suit;  you  must 
find  for  tbe  plaintiff,  unless  the  defendant 
has  satiBlled  you  by  a  preponderance  of  the 
ovldence  that  the  inclosore  of  the  few  acres 
witbin  tbe  field,  otherwise  on  bis  own  land, 
and  such  a  getting  of  timber  as  Lawrence 
got,  gave  such  notice  of  the  adverse  claim 
to  the  Alabama  State  Land  Company  as 
would  have  compelled  It,  unless  the  company 
or  Its  agents  wlUfolly  dosed  tbelr  eyes  to 
the  fact  (8)  Tbe  court  charges  tbe  Jury 
that,  in  order  to  sustain  tbe  defense  of  ad- 
verse possession,  the  possession  most  have 
been  actnal,  open,  notorious,  and  continuous 
for  a  period  of  10  years  before  suit  brougbt ; 
and.  If  tbe  poesesslon  was  of  such  a  small 
portion  of  tbe  land  sued  for  that  a  reasonably 
prudent  owner  wonid  not  have  notice  from 
It  tbat  blB  lands  were  included  In  such  In- 
closure,  then  the  possession  would  be  insuffi- 
dent  to  sustain  tbe  defense  of  adverse  pos- 
session of  any  of  the  lands  sued  for  ontslde 
of  the  Inclosore."  Tbe  defendant  requested, 
In  writing,  tbe  general  charge  In  bis  favor, 
whldi  was  denied.  There  was  verdict  and 
Judgmant  for  the  plaintiff.  Including  all  costs. 

Boblnson  Brown,  Daniel  Collier,  and  J.  J. 
Mayfleld,  fW  appellant  Henry  Fltta^  for 
appdlee^ 

ANDERSON.  J.  Tbe  plaintiff  established 
a  complete  chain  of  titie  to  tbe  land,  and  tbe 
defendant  set  np  adverse  possession  to  all  the 
land  involved,  except  tbe  portioo  aa  to  which 
he  disclaimed,  and  the  burden  of  proof  was 
upon  him  to  establisb  bis  title  by  adverse 
possession,  tbe  essential  elements  of  wblcb 
are:  "(1)  Tbe  possession  must  be  hostile 
and  under  claim  of  right;  (2)  It  must  be 
actnal;  (3)  it  mnst  be  open  and  notorious; 
(4)  it  mnst  bs  exclusive;  and  (5)  It  must 
be  contlnnous.  If  any  of  these  constltaents 
be  wantins,  tbe  possession  will  not  effect  a 


bar  to  the  legal  titles"  Obastang  v.  Chastang 
(Ala.)  87  South.  790;  1  Am.  ft  Eng.  Bncy.  Iaw 
(2d  m.)  795;  Murray  v.  Hoyle,  97  AU.  68S, 
11  South.  797;  Boas  v.  Ooodwln,  88  Ala. 
380^  6  South.  682;  Eurdu  Co.  r.  Norment, 
104  Ala.  026,  16  South.  S79;  Goodson  v. 
Brothers,  111  Ala.  688,  20  South.  418;  Nor- 
mant  v.  Eureka  Co..  98  Ala.  181,  12  South. 
464,  88  Am.  St  Rep.  45.  There  was  evidence 
on  the  part  of  tlu  plaintiff  tbat  tbe  deCoid- 
ant  stated,  but  a  short  time  before  the 
snlt  was  brought,  Uiat  he  claimed  <Hily  40 
acres  in  aecdon  9  and  wlilch  was  not  em- 
braced In  this  suit  This  alone  was  sofll- 
deat  to  make  it  a  question  ftir  the  jury  as 
to  whether  or  not  the  defendant's  possession 
waa  hostile,  in  view  of  UM  fact  tbat  be 
denied  having  made  tbe  statement  -even  if 
all  the  other  dements  tit  adverse  possession 
were  established,  but  which  we  do  not  mean 
to  concede.  The  general  affirmative  charge 
was  ^perly  refused. 

Of  course,  there  are  Instances  where  the 
actual  possession  of  a  part  of  the  land  will 
be  extended  by  color  of  title  to  the  whde 
tract  described  in  tlie  color  of  title.  In  the 
absence  of  any  actual  possesdon  of  any  part 
of  the  tract  by  tbe  true  owner,  and,  in  fact, 
such  seems  to  be  the  general  rule.  There 
are  exceptions,  however,  and  Instances  when; 
tbe  actual  possession  of  a  part  does  not  necea* 
sarily  extend  tbe  adverse  possession  to  the 
whole  tract  against  the  true  owner  who 
Is  not  In  the  sctual  possesdon  of  any  of  It ; 
It  d^>endlng  to  a  great  extent  upon  tbe  qual- 
ity and  character  of  tbe  land,  the  nature  and 
character  of  the  possession,  and  tbe  purpose 
for  which  tbe  entry  was  made.  Tbe  rule 
seems  to  have  no  application  where  a  person 
takes  and  maintains  a  few  acres  of  land  In 
an  uncultivated  township,  for  the  mere  pur- 
pose of  thereby  gaining  title  to  tbe  entire 
township  by  an  extension  of  bis  actnal  pps- 
seeslon  under  bis  color  of  titie  to  tbe  exclu- 
sion of  the  rigbtfnl  owner.  Chandler  v. 
Spear,  22  Vt  S88.  Nor  does  the  doctrine  of 
constructive  possession  of  lands  by  the  culti- 
vation of  a  part  accompanied  by  a  claim  of 
tbe  whole  tract  under  color  of  titie,  apply  to 
large  tracts  of  land  not  purchased  for  actnal 
cultivation.  Jackson  v.  Woodruff,  1  Cow.  (N. 
Y.)  276,  18  Am.  Dec.  625.  "And  It  has  been 
held  that  In  order  tbat  that  part  of  the  land 
which  Is  not  actually  possessed  may  be 
deemed  constructively  so.  It  must  be  for  use 
with  or  subservient  to  tbe  part  of  which 
the  claimant  has  actnal  possesdon ;  in  other 
words,  constructive  possession  will  extend 
only  to  such  land  as  Is  used  In  connection 
with  tbe  land  actaally  possessed,  and  to  only 
so  much  as  Is  reasonable  and  proper  for  the 
purpose  according  to  the  custom  of  tbe  coun- 
try. But  tbe  actnal  occupajicy  of  only  a 
part  of  a  tract  under  color  of  title  will  give 
constructive  possession  of  tbe  remainder. 
If  It  Is  according  to  tbe  custom  of  the  coun- 
try naturally  subaervlait  to  and  used  in  con- 
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(lecdon  wttli  th*  part  actn^  occtvlAd.'* 
I  Am.  &  Eng.  ISacy.  Law  (2d  Ed.)  8M. 

In  tbe  (arc  at  bar  It  aeoiu  neceuaty  tm 
08  to  determine  whetlier  the  po  MC— Ion  of  tbe 
few  acres  In  tbe  overlap  extended  tbe  de- 
teaiaatt  poaeeasion  to  all  of  tba  land  de- 
ecrlbed  in  tbe  deed  to  Norwood,  as  tbe  re 
was  evidence  disputing  tbe  claim  of  adverse 
possession  to  all  of  tbe  land  Inclndlng  the 
overlap.  Bo,  too,  tbe  dtfendant  proved  acts 
of  poBsestion  np(m  tbe  land  outside  of  tbe 
overlap,  and  we  dlscnss  tbe  rule  and  ex- 
ceptlona  therefrom  In  order  that  we  may 
not  create  tbe  Impression  that  tbe  actual 
possession  ot  a  small  ovorlap  imder  all 
conditions  would  necessarily  extend  the  pofr 
session  to  all  land  described  In  tbe  color 
of  title,  ^be  doctrine  of  adverse  possession 
rests  upon  tbe  preemned  acquiescence  of  the 
party  against  whom  It  la  hdd,  and  sudi  ac- 
quiescence again  presumes  knowledge.  All 
the  law  requires,  therefore,  Is  that  the  pos- 
sestdcm,  or  rather  tbe  acts  of  dominion  by 
wbldi  It  Is  sought  to  be  proved,  shall  be  of 
Budi  a  character  as  may  be  rea8<mftbly  ex- 
pected to  Inform  the  true  owner  of  tbe  fact 
of  possession  and  adverse  claim  of  title." 
Fonlke  v.  Bond*  N.  J.  lotw,  647;  Farlpy 
V.  Smith,  89  Ala.  44.  It  Is  snfflclent  if  such 
owner  has  either  knowledge  or  notice  of  such 
fact  of  possession  and  claim,  which,  as  said 
by  Baron  Parke  In  May  r.  Chapman,  16 
Mees.  &  Wei.  S55,  "mean  not  merely  express 
notice,  but  knowle<^,  or  tbe  means  of  knowl- 
edge, to  which  the  party  willfully  shuts  his 
eyes."  Wells  v.  Sheerer,  78  Ala.  142 ;  Woods 
V.  Montevallo  Co.,  84  Ala.  G60,  3  Sonth.  475. 
S  Am.  St  Bep.  393. 

Charges  1  and  3,  given  at  the  request  of 
the  plalntUI,  did  not  go  b^ond  the  rule  here- 
tofore declared  as  to  the  notoriety  of  the  pos- 
session and  the  acquiescence  of  the  owner, 
and  tbe  trial  court  committed  no  error  in 
giving  thran. 

Charge  2  was  faulty,  and  the  court  erred 
in  not  refusing  it  It  required  too  high  a 
degree  of  proof,  It  required  the  defendant  to 
satisfy  the  Jury,  and  It  was  only  necessary 
to  reasonably  satisfy  the  jury.  Torrey  v. 
Bumey,  118  Ala.  497,  21  South.  348;  Prince 
V.  State,  100  Ala.  146,  14  South.  409,  46  Am. 
St  Rep.  28;  Eastls  v.  Montgomery,  93  Ala. 
293,  9  South.  311.  It  also  requires  that  the 
possessory  acts  must  have  been  such  as  "com- 
pelled" the  plaintiff  to  know  of  the  adverse 
claim,  unless  It  or  Its  agents  willfully  closed 
tbelr  eyes  to  the  fact  While  the  rule  Is, 
that  such  acts  are  sufficient,  If  such  owner 
has  either  knowledge  or  notice  of  such  facts 
of  EKtssesslon  and  claim,  not  merely  express 
notice,  but  knowledge  or  the  means  of  knowl- 
edge to  which  the  party  shuts  hts  eyes.  From 
reading  tbe  (Amrge  tbe  Jury  might  infer  tb&t, 
«ven  if  tbe  possessory  acts  were  sufficient,  the 


plaintiff  wouUnot  be  bound  thneby,  unless 
aald  acts  compelled  it  to  know  of  tbe  adrerse 
claim  unless  its  agents  shut  Ibelr  ^es  tbere- 
to.  Tbe  acts  may  have  been  sufficient  yet 
bunffldnt  to  compel  the  plaintiff  to  know 
vC  tbe  adverse  claim  under  all  oratdltions. 
The  charge  was  at  least  mlsleadtng  and  con- 
fusing, and  tbe  jury  might  have  Inferred 
therefrom  tliat  tbe  acts  of  possession  were 
not  Undlng  on  tbe  plaintiff,  unless  it  bad  an 
opportonltgr  to  know  and  failed  to  know  ij 
dosing  Its  ^es.  Tbe  acts  (tf  ponession  may 
have  gone  on,  tbe  plaintiff  may  not  have 
closed  its  eyes,  yet  have  so  conducted  Itself 
by  neglecting  to  go  upon  tbe  land  as  to  not 
be  compelled  to  know  of  tbe  adverse  claim. 

It  Is  needless  to  consider  tbe  act  of  the 
court  In  excluding  tbe  statonent  of  Orlder: 
"It  was  his  information  that  Norwood  datm- 
ed  the  land  which  be  attemt^ed  to  convey 
to  tbe  dttf^dant  by  said  deed"— as  be  sub- 
sequently testified  that  "Norwood  <dalmed 
to  him  on  tbe  day  tbe  deed  was  made  tbat  he 
owned  the  land  and  tbat  It  was  known  as 
'NOTwood's  land."*  Not  was  tbrae  any  er 
ror  to  pomlMng  tin  plaintiff  upon  cross- 
examination  to  ask  tbe  witness  "if  it  was 
not  his  Information  tbat  tbe  railroad  was 
claiming  the  land  at  the  time."  The  witness 
had  Just  testUed  that  "Norwood  was  cbUming 
it  and  It  was  known  as  the  Norwood  land." 
and  it  was  certainly  competent  to  show  tbst 
others  were  claiming  it,  and  to  get  from 
tbe  witoess  all  tbe  information  be  had  on 
tbe  subject 

Wtalle  declarations  ot  ownership  by  a  party 
In  possession  can  be  riiown  in  estobltahiug 
adverse  possession,  we  do  not  think  tbe  rule 
Indudes  acts  of  parties  who  were  never  In 
possesslfMk ;  and  tbe  objection  to  tbe  question 
to  wltaess  Dall^,  "Did  Norwood  tiy  to  sell 
tbe  land  to  any  one  else?"  was  pr^isrly 
sustained. 

Tbe  action  of  the  trial  court  In  sustalntog 
the  plaintiffs  objection  to  the  question  of 
the  defendant  "Why  did  you  not  p«y  the 
taxes  on  tbe  land?'  was  proper.  A  witness 
cannot  testify  as  to  bis  nncommnnlcated 
motive  or  reason.  Dent  v.  State,  106  Ala. 
14,  17  South.  94;  Ball  v.  Farley,  SI  Ala. 
288,  1  South.  283. 

The  disclaimer  related  to  only  a  small 
portion  of  the  land,  and  we  do  not  see  how 
It  affected  tbe  amount  of  cost  Tbe  plaintiff 
recovered  a  Judgment  as  to  most  of  the  land 
sued  for,  which  carried  tbe  cost,  and  there 
was  no  error  In  rendering  Judgment  against 
the  defendant  for  all  tbe  cost  Buxbaum 
V.  McCorley,  99  Ala.  S87,  13  South.  6. 

For  the  oror  heretofore  pointed  out,  the 
Judgment  of  tbe  county  court  Is  reversed,  and 
the  cause  remanded. 

McOLElLLAN,  C  J.,  and  DOWDBLL  and 
DEN80N,  JJ.,  concur. 
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IK  P.  HATNE8  ft  BBO.  T.  W.  O.  6BAT 
ft  00. 

(Supteme  Court  of  Alabama.  May  29,  1906.) 

1.  CBA3TBL  MOBTOAGBB— 0B0P8— GOHVEBSIOH 
—  BlQBTB    or    MOROAGBI  —  BUBDBN  OF 

Paoor. 

In  an  action  to  recover  for  the  conversion 
of  a  portion  of  a  mortgaged  cotton  crop  alleged 
to  have  been  sold  to  defendant  the  burden 
was  on  plaintiff  to  show  that  th«  cotton  ■»  sold 
was  raised  by  the  mortgagor. 

2.  SAUB— LSABILITT  OF  PUBCHA8I». 

Where  a  chattel  mortgage  is  given  (m  an  un- 

Elanted  crop,  any  person  who  converts  It  to 
is  own  use  after  It  is  gathered,  with  actual 
or  constmctive  notice  of  the  lien,  is  liable  to 
the  mortgagee  in  an  action  on  the  case. 

[Ed.  Mote. — For  cases  in  point,  see  TOL  9» 
Oent.  Dig.  Chattel  Mortgages.  I  805.] 
Z.  Sauk— Nonox  or  Mobxgaob. 

Wbsra  defendant  purchased  a  portlcm  of 
a  cotton  crop  covered  oy  a  chattel  mortgage, 
and  the  cotton  purchased  was  evidenced  by  ware- 
house receipts  issued  to  the  mortgagor,  such 
receipts  and  the  registration  of  the  mortgage 
were  sofflfdrat  to  charge  defendant  with  notice 
that  the  cotton  had  been  raised  by  the  mort^or 
and  his  tenants,  and  was  subject  to  the  lien. 
4.  SviDENCB— RECOiXKCTion  or  Witness. 

Where,  In  an  action  by  a  mortgagee  for 
conversion  of  cotton,  a  warniouBeman  who  had 
Issued  receipts  therefor  was  aaked  if  the  coUon 
described  in  the  receipts  was  taken  ont  by  de- 
fendants, his  answer  that  that  was  his  best 
judgment  was  admissible. 

Appeal  from  City  Court  of  Aimlrton; 
Thomas  W.  Coleman,  Judge. 

"Not  offlclally  reported." 

Action  by  D.  P.  Haynes  &  Bro.  against  W. 
O.  Qray  &  Oo.  From  a  Judgment  for  de< 
fendanta,  plalntUEB  appeaL  BeTersed  and  re- 
manded. 

Jamea  T.  Oreen,  for  appellants.  Matthews. 
Martin  &  Matthews,  for  appellees. 

HARALSON,  J.  This  was  an  action  of 
trover  brought  by  Haynes  &  Bro.,  appellants, 
against  appellees,  W.  G.  Gray  &  Co.  for  the 
conversion  of  13  bales  of  cotton  alleged  to 
be  the  property  of  the  platntifiFs. 

The  contention  of  plaintiffs  proceeds  on  the 
theory,  that  the  cotton  was  grown  by  W.  W. 
Johnson  In  the  year  1903,  in  Calbotm  coun- 
ty, Ala.,  on  which  said  Johnson  had  given 
mortgages  to  plaintiffs.  The  claim  is  rested 
also,  on  similar  mortgages  given  to  otber 
parties,  which  had  been  transferred  to 
plaintiffs. 

The  evidence  tended  to  show,  that  Johnson 
grew  or  procured  to  be  grown  by  tenants  In 
the  year  1903  in  said  coonty  of  Calhoun,  quite 
a  number  of  bales  of  cotton;  that  he  gave 
two  mortgages  to  plaintiffs  on  his  crops  of 
1903,  and  another  to  the  Annlston  National 
Bank,  which  was  transferred  to  plaintiffs. 
There  was  another  mortgage  on  a  mule  to 
one  Frye,  transferred  to  plalntlfls  and  un- 
necessary to  be  noticed. 

The  evidence  shows  without  conflict,  that 
at  least  11  bales  of  this  cotton  was  delivered 
to  the  Oxford  Warehdtise  Company,  in  the 
month  of  October,  1908,  the  receipts  on  their 
fnca  sliowlDg;  that  the  cotton  waa  received 


from  M.  W.  Johnson.  The  defendant,  W.  C 
Oray,  testified  that  he  purchased  from  W.  S. 
Aderhold  and  others,  a  nnmbor  of  bales  of 
cotton.  In  said  warehouse^  some  of  which 
were  erldenced  by  warehouse  receipts  Issued 
to  said  Johnscm,  and  that  he  did  not  know 
of  said  Johnson  havlnc  any  connection  of  any 
kind  with  any  of  this  cotton,  further,  than 
It  appears  from  his  cotton-book  that  Jolm- 
son's  name  appears  on  fbe  warehouse  tickets 
for  all  of  it  except  one  bal^  where  the 
ticket  was  issaed  to  one  Colonan. 

There  was  no  proof  that  defendants  had 
actual  knowledge  that  tills  cotton  was  cover* 
ed  by  any  of  the  mortgages  owned  by  plain- 
tiffs, nor  that  defendants  knew  that  Johnscm 
bad  any  connectlcai  with  said  cotton,  further 
than  what  anieared  on  said  warehouse  re- 
ceipts. There  was  eridence  from  whldi  the 
Inference  might  have  been  indulged,  that 
some  of  the  cotton  might  have  been  raised 
by  Johnson  or  his  tenants.  As  to  this  fact, 
however,  the  evidence  was  not  without  con- 
flict 

It  was  Incumbent  on  the  i>lalntlfls  to  show 
to  the  satisfaction  of  the  court,  trying  the 
ease  without  a  Jury,  that  the  cotton  was 
raised  by  Johnson,  and  unless  that  was  done 
the  plaintUIs  had  no  right  to  recover.  Wool- 
s' T.  Jones.  84  Ala.  88,  4  South.  190.  The 
plaintiffs  sought  to  discbarge  this  burden,  by 
Introducing  in  evld^ce  Johnson's  mortgages, 
with  the  evidence  of  their  record  In  the  pro- 
bate offlce. 

In  the  case  of  Sees  r.  Coats,  6S  Ala.  258, 
It  was  said:  "When  the  mortgage  is  on  an 
unplanted  crop,  any  person  who  converts  it 
to  his  own  use  after  It  la  gathered,  with  ac- 
tual or  constructive  notice  of  the  Hen,  Is  li- 
able to  the  mortgagee  In  an  action  on  the 
case."  In  Woods  v.  Rose,  185  Ala.  302,  83 
South.  41,  approving  what  was  said  in  Rees 
T.  Coats,  65  Ala.  266,  It  was  added:  "The 
description  of  the  property  in  the  mortgage, 
though  general,  la  sufficient  to  put  on  In- 
quiry ;  and  the  defendant  purchasing  from 
the  mortgagor,  was  bound  to  ascertain  wheth- 
er the  cotton  he  purchased  was  the  same  con- 
veyed by  the  mortgage.  Registration  of  such 
mortgage  In  the  proper  offlce  Is  constructive 
notice."  "A  person  chargeable  with  construc- 
tive notice  la  as  much  bound  thereby  as  if  the 
notice  were  actual."  21  Am.  &  Eng.  Bncy. 
Law  (2d  Ed.)  082;  21  Am.  ft  Bug.  Eney.  Iaw 
(2d  Ed.)  584. 

Here,  the  warehouse  receipts  gave  the  de- 
fendants notice  that  Johnson  had  connection 
with  the  cotton  they  purchased;  the  registra- 
tion of  plaintiffs'  mortgage,  gave  notice  of 
their  claim  on  all  cotton  raised  by  Johnson 
or  his  tenants  In  1903  and  the  plaintiffs  being 
thus  Informed,  by  diligent  Inquiry  might 
have  ascertained  whether  any  of  the  cotton 
was  raised  by  Johnson  or  bis  tenants.  Fur- 
thermore, the  warehouseman,  who  Issued  the 
receipts,  during  the  course  of  his  examina- 
tion, was  asked  by  plalntitrs.  "If  the  cotton 
described  In  the  receipts  wss  taken  out  by 
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defendants?"  and  be  BDswered  "that  In  his 
best  Judgment  the  cotton  described  In  re- 
ceipts was  cotton  taken  out  by  defendants." 
An  objection  to  this  answer  by  defendants, 
was  sustained  by  the  court.  This  was  but 
the  statement  In  another  form,  of  the  wit- 
ness' best  recollection  of  the  fact,  which  was 
pertinent,  and  was  clearly  admissible.  A.  G. 
S.  R.  R.  Go.  T.  Bin,  »3  Ala.  520.  9  South. 
722,  80  Am.  St  Sep.  66;  Elliott  t.  Dyche, 
80  Ala.  876. 

The  court  was  In  error  In  dedding  In  tsvor 
of  defendants,  at  least  as  to  all  of  the  cotton. 

Reversed  and  remanded. 

WEAKLBY.  O.  J.,  and  DOWDBLL  and 
SIMPSON,  JJ.,  concur. 


BIBMINGHAM  RY.,  LIGHT  &  POWBK 

CO.  V.  RYAN. 
(Snpreme  Oonrt  of  Alabama.-  iSaey  80,  1906.) 

1.  STBIXT  BAII.B0ADS— PBUONAL  InJUBIBS— 
PLBADinO — AxXEGATIOnB  OF  NEGLIGENCE. 

In  an  action  amlnst  a  street  railroad  com- 
pany for  personal  iDjnrles,  an  all^ration  that 
oeEendant's  servant  fn  chane  of  the  car  so 
negligently  conducted  himself  as  to  ran  the 
car  against  plaintiff's  intestate  was  safficlent, 
and  not  objecti<«iable  as  a  concloslon  of  the 
pleader,  w  for  failure  to  set  forth  facts  tiom 
which  negUsenoe  conld  be  Inferred. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  44, 
Cent  Die.  Street  Ballroads,  f  22£] 

2,  SAIIB— iNffTBUCTIOnS. 

In  an  action  asainst  a  street  railroad  com- 
pany for  personal  iojuriesi  instmctions  that 
whether  or  not  the  motorman  was  guilty  of 
negligence  depended  upon  whether  he  acted  as 
a  reasonably  careful  motorman  would  have  dooe 
under  the  same  circumstances,  and  that  if  a 
motorman  should,  by  reason  of  excitement  or 
otberwiee,  do  something  or  fail  to  do  BomethiDg 
which  an  ordinarily  prudent  motorman  would 
not  have  done  or  failed  to  do  under  the  cir- 
cumstances, he  would  be  negligent  while  per- 
ha[»  misleading,  were  not  reversible  error. 
8.  Same. 

In  an  action  against  a  street  railway  etnn- 
pany  for  personal  Injuries,  an  instruction  that, 
even  though  deceased  went  on  the  track  so  near 
the  car  uat  the  motorman  could  not  stop  in 
time  to  avoid  knocking  him  down,  yet  if  the 
motorman,  after  he  beaime  aware  of  the  peril, 
could  have  avoided  killing  intestate,  the  act  of 
the  latter  in  going  on  the  track  would  not  be 
the  proximate  cause  of  the  Injury  was  correct 
in  prindpal,  and,  If  objectionable  as  abstract 
was  not  cause  for  reversu. 

4.  NBGLIQENCE— WlLLTUI.  AND  WANTON  MlB- 
CONDUOT. 

In  an  action  for  negligence  causing  death, 
contribute^  negligence  of  deceased  is  no  de- 
fense, if  defen&nt  was  guilty  of  wanton  or 
willful  misconduct  and  he  may  be  guilty  of 
such  misconduct  without  any  actual  mtwtion 
to  inSict  injury. 

5.  Stbbet  Railboadb— Injubt  to  Pebsoh  on 
Tback— Failube  to  Xjook  and  Liotcn. 

If  a  person  goes  on  a  street  rafltoad  track 
In  close  proximity  to  an  approaching  car  with- 
out stopping,  looking,  and  listening,  and  is  run 
over  and  killed  by  toe  car.  it  must  be  presumed 
that  his  -conduct  contributed  to  his  death. 

[Eld.  Note^ — ^For  cases  in  point  see  vol.  44. 
Cent  Dig.  Street  Railroads,  i|  207.  208.] 


6.  Sake— Pboximate  Oause. 

The  mere  fact  that  a  person  Is  guilty  of 
negl^enoe  in  going  on  a  street  railroad  track 
Id  close  proximity  to  an  approaching  car  does 
not,  as  a  matter  of  law,  show  that  his  conduct 
was  the  proximate  cause  of  his  being  struck 
by  the  car. 

[Ed.  Note. — ^Por  easa  in  point  see  vol.  44^ 
Gent.  Dig.  Street  Railroads,  SS  251,  253.] 

7.  TaiAL  —  INSTBUOTIONB  —  IGHOBING  EVI- 
DENCE. 

In  an  action  against  a  street  railroad  com- 
pany for  negligence,  caiuing  the  death  of  a 
pedestrian  crossing  the  track,  in  which  there 
was  evidence  that  the  car  was  operated  at  a 
rapid  rate  of  speed  over  a  populous  crossing 
without  signals  of  approach,  and  that  the  motor- 
man  knew  the  character  of  the  place  and  the 
frequency  with  which  people  were  accustomed 
to  pass,  charges  ignoring  the  question  of  wanton 
and  wiflfnl  misconduct  of  defendant's  motorman 
were  property  refused.  - 

Appeal  trmn  Olty  Oonrt  of  Birmingham ; 
O.  W.  Fei^son.  Judge. 

*^  be  officially  reported.** 

Action  by  D.  O.  Ryan,  aa  admlnlitrator  of 
Gonrad  Blehwein,  against  the  Blimlngliam 
Railway,  Light  Sa  Power  Company.  From  a 
Judgment  for  plaintiff,  defendant  aiveala. 
Affirmed. 

This  was  an  action  by  the  administrator 
of  Conrad  Elchweln,  suing  to  recover  dam- 
ages for  the  negligent  killing  of  the  intestate 
by  appellant  The  complaint  contained  bat 
two  counts.  Count  1  was  In  the  following 
language:  "PtalntlfF  claims  of  the  defendant 
$25,000  as  damages,  for  that  heretofore,  to 
wit  on  the  21st  day  of  September,  1901,  the 
defendant  was  operating  a  street  car  by  elec- 
tricity upon  a  railway  upon  and  on  grade 
with  a  public  highway  in  the  city  of  Bir- 
mlngham,  Ala.,  to  wit  upon  First  avenue  at 
or  near  its  Intersection  with  Twentieth  street 
In  said  city,  and  on  said  day  defendant's  serv- 
ant or  agent  in  charge  of  or  control  of  said 
car,  acting  within  the  line  and  scope  of  his 
employment  as  such  servant  or  agent  bo  neg- 
ligently conducted  himself  that  as  a  proxi- 
mate consequence  thereof  said  car  ran  upon 
or  against  said  intestate  upon  aald  highway 
at  or  near  Its  intersection  with  Twentieth 
street  in  said  city,  and  so  injured  him  that 
he  died."  Count  2  contained  the  same  allega- 
tions of  negligence,  but  alleged  that  these  In- 
juries were  wantonly,  willfully,  or  intention- 
ally Inflicted. 

The  demurrers  appear  in  the  opinion.  The 
defendant  filed  pleas  1,  2,  and  3,  which  are 
the  general  issue,  and  special  pleas  4  and  5, 
alleging  contributory  negligence.  In  that  de- 
ceased stepped  on  the  tra(A  Immediately  Id 
front  of  a  moving  train  of  cars  and  as  a 
proximate  consequence  sustained  the  tnjn- 
ries  complained  of,  and  that  be  negligently  at- 
tempted to  board  a  moving  car.  Afterwards 
defendant  filed  the  sixth  plea :  "For  a  fnr> 
tber  answer  to  the  first  count  of  the  com* 
plaint  defendant  says  that  plalntHTs  Intes- 
tate was  guilty  of  negllgmce  whldi  pFozbnate- 
ly  contributed  to  bU  injury  and  deatli,  In 
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tills:  that  he  negligently  went  upon  or  In 
close  proximity  to  the  defendant's  said  track 
witboot  stopping  or  looking  or  listening." 

The  evidence  for  the  plaintiff  tended  to 
show  that  the  plalotlff  was  stmck  as  he  was 
crossing  First  avenne  between  Twentieth  and 
Twen^-Flrst  street;  that  the  car  was  run- 
ning about  10  miles  an  boor ;  that  plalnttfTs 
Intestate  was  almost  acn»s  the  track  when 
tbe  moterman  hallooed,  "Look  onti"  when  in- 
testate turned  bis  face  toward  tbe  car  and 
was  stm^  There  were  two  cars  In  the 
train,  and  they  ran  the  distance  of  both  care 
after  striking  hbn.  Tbe  evidence  tended  to 
show  ft>r  plaintiff  tbat  the  motorman  did  not 
ring  tbe  gong  or  try  to  atop  tbe  car  until 
after  It  atmck  plaintUTs  Intestate.  Tbe  evi- 
dence tor  defendant  tended  to  show  that  the 
bell  was  ringing  as  Uie  car  approached,  when 
defendant  stepped  up  to  tbe  car  and  tried  to 
board  It  with  a  bundle  In  his  hand.  He  step- 
ped almost  In  front  of  the  car.  And  other 
evidence  tended  to  show  tbat  the  platotUTa 
tntestete  attempted  to  cross  tbe  tnxA.  Im- 
mediately In  front  ot  the  moving  car,  and 
other  evidence  tended  to  show  that  tbe  motor- 
man  did  all  he  could  to  stop  the  car  after 
discovering  the  danger. 

The  plaintiff  asked  the  followliv  written 
cbarges,  which  were  given:  "(1)  Whether 
a  motorman  was  guilty  of  negligence  or  not 
depends  upon  wbettier  be  acted  aa  a  reason- 
ably prudent  and  careful  motorman  would 
have  done  under  tbe  same  dmcmstancea.  (2) 
If  a  motorman  should,  by  reason  of  excitement  or 
otherwise,  do  something  or  fall  to  do  some- 
tbing  which  an  cnrdlnarlly  cautlona  and  pru- 
dent motorman  would  not  have  dcme  or  fail- 
ed to  do  under  the  same  circumstances,  then 
the  doing  or  falling  to  do  that  tiling  would 
be  n^iigence.  (8)  Even  though  the  Jury 
ahonld  believe  from  the  evidence  tbat  Conrad 
Rldbweln  did  go  on  tbe  track  so  near  tbe  car 
as  that  the  motorman  could  not  stop  In  time 
to  avoU  knocking  blm  down,  yet  if  tbe  Jury 
are  reascmably  satined  tiom  tbe  evidence 
that  after  the  motorman  became  aware  of  his 
peril  tiie  motorman,  by  tbe  diligent  and  care- 
ful nse  of  all  tbe  means  at  command,  could 
hsTe  avoided  the  death  of  Rlcbweln,  then  the 
act  of  Rlchweln  in  going  or  being  on  the 
track  In  fTmit  of  the  cars  would  not  be  the 
inoximate  cause  of  the  death,  and  the  plain- 
tiff would  be  entitled  to  a  verdict  under  the 
first  count,  or  simple  negligence  count.  If  tiie 
Jury  are  reasonably  satisfied  from  the  evi- 
dence that  said  first  count  Is  true.  (4)  Even 
If  RIdiwein  was  guilty  of  negligence  which 
proximately  helped  to  cause  his  own  death, 
then  plaintiff  would  be  entitled  to  a  verdict 
If  the  Jury  are  reasonably  satisfied  from  the 
evidence  tbat  the  second  count  Is  true.  To 
prove  the  second  count  It  Is  not  necessary 
to  prove  that  the  motorman  had  any  actual 
Intent  to  injure  Rlchweln  or  anybody  else. 
(6)  It  Is  not  necessnry  to  a  recovery  by  plato- 
tiff  under  dther  the  first  or  the  second  count 


of  the  complaint  that  tbe  motorman  should 
have  had  any  actual  desire  to  injure  Conrad 
Rlchweln  or  any  one  else.  (6)  If  the  Jury 
are  reaamably  satisfied  from  the  evidence 
tbat  the  first  count  of  plalnttfTs  complaint  Is 
true,  which  count  cbarges  simple  negligence 
only,  then  plaintUTs  case  is  made  out,  and  tbe 
verdict  of  the  Jury  must  be  for  the  plain- 
tiff, unless  the  jury  are  reasonably  satisfied 
from  tbe  evidence  that  Rlchweln  was  him- 
self guilty  of  negligence  which  proximately 
contributed  to  his  death.  (7)  The  mere  fact, 
If  It  be  a  fact,  tbat  Conrad  Rlchweln  was 
guUty  of  neglli^nce  In  going  or  being  on  tbe 
traxik  in  cloee  proximity  to  an  approaching 
car  would  not  necessarily  as  a  matter  of  law 
be  the  prozlmato  cause  of  his  deatii;  but 
the  question  as  to  what  was  tbe  cause  of 
his  death  is  for  the  Jury.*' 

The  following  charges  were  requested  by 
the  defendant,  and  refused  by  tbe  court:  "(1) 
If  you  believe  from  tbe  evidence  tba^  as 
soon  as  lUdiweln  got  upon  the  track  in  front 
of  the  ear,  the  motorman  did  all  be  conld  to 
stop  tbe  train  or  car,  you  must  find  tm  the 
defendant  (2)  It  you  believe  from  the  evi- 
dence that,  as  soon  as  Rlchweln  got  upon  tbe 
track  in  ^nt  of  the  car,  the  motorman  did 
all  be  could  to  stop  the  train  of  cars,  that 
the  train  was  then  running  two  or  three 
miles  an  hour,  you  must  find  tor  tbe  defend- 
ant 0)  I  cbaige  you  that  und«  the  undis- 
puted evidence  the  plaintiff's  Intestate  was 
guilty  of  contrlbntory  negllgWHie.  (4)  If  yoo 
believe  from  tbe  evidence  that  as  soon  as  flie 
motorman  discovered  Rlcbw^  on  tbe  track 
In  troat  of  the  car,  he  made  an  effort  In  good 
faltii  to  Bbap  the  car,  uud  oideavored  to  do 
all  he  conld  to  avoid  Injuring  JUchwein,  you 
cannot  find  for  the  plaintiff  under  tbe  second 
count  of  the  complaint  0t)  If  you  believe 
from  all  tbe  evidence  tbat,  as  soon  as  Rlch- 
weln got  upon  the'tradc  In  fnmt  of  the  car, 
the  motorman  did  all  be  could  to  etxnp  the 
car,  you  must  find  your  vordlct  for  tbe  de- 
fendant (6)  I  charge  you  that  you  cannot 
under  the  evidence  In  this  case  find  that  the 
motorman  was  guilty  of  simple  negligence 
after  Rlchweln  got  Into  a  position  of  peril 
on  the  track  In  front  of  the  car.  <7)  If  you 
believe,  after  a  fair  consideration  of  the  evi- 
dence, that  the  motorman  did  everything  tbat 
be  could  do  to  stop  the  car  as  soon  as  Rlch- 
weln got  on  tbe  track  in  front  of  the  car,  it  Is 
your  sworn  duty  to  render  your  verdict  in 
favor  of  tbe  defendant."  "(9)  If  you  believe, 
after  a  fair  consideration  of  all  this  evidence, 
that  the  motorman  did  everything  tbat  he 
could  do  to  stop  the  car  after  Rlchw^  got 
on  the  track  in  front  of  the  car^  you  must 
render  yonr  verdict  in  favor  of  the  defend- 
ant" "(12)  If  you  believe,  from  all  the  evi- 
dence, that  the  motorman  of  the  car  did 
everything  he  could  do  to  stop  tiie  car  after 
plaintiff's  Intestate  got  on  the  track,  you 
cannot  find  for  the  plaintiff  under  the  second 
count  of  the  complaint   (18)  If  rou  believe 
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from  an  the  evidence  that  the  motorman  of 
ttie  car  did  eTerTthlng  that  he  conld  ban 
dona  to  stop  the  car  after  plalntUTs  taiteatate 
got  on  llie  track,  yon  cannot  find  for  tiie 
plaintiff  nnder  the  second  count  of  the  com- 
plafnt'*  *<a9>  If  yon  believe  from  the  evi- 
dence ttiat  Blchweln  went  npon  ttie  track  In 
front  of  the  car  when  ftm  car  was  ma  dose 
to  him  that  the  car  could  not  have  been 
stopped  before  striking  him  and  knocking 
him  down  and  Injuring  bim,  yoo  must  find 
for  the  defendant.**  "(24)  If  yon  believe 
from  the  evidence  Oonrad  Rlcbwdn  got  npon 
the  track  In  front  of  the  car  four  or  five 
feet  from  the  car,  you  cannot  find  tox  the 
plalntitr  under  the  second  count  of  the  com- 
plaint &i)  If  you  believe  from  the  evi- 
dence tiiat  Cioniad  Bichweln  got  upon  tb» 
track  in  front  of  the  car  four  or  five  feet 
from  the  car,  that  It  was  then  impossible  for 
the  train  of  cars  to  have  been  stopped  before 
the  said  Btchwein  was  struck  down,  yon 
must  find  for  the  deftaidant."  **(27)  If  yon 
believe  from  the  evidence  that  when  Bich- 
weln got  upon  the  track  In  front  of  the  car 
there  was  not  time  to  avoid  striking  him 
with  the  car  and  knocking  bim  down,  you 
must  find  for  the  defendant." 

Hie  court  gave,  among  other  charges,  the 
following  charge,  marked  4,  at  the  request  of 
defendant:  "(4)  Tf  you  believe  from  the  evi- 
dence that  as  soon  as  lUchweln  got  npon 
the  track  In  front  of  the  car,  the  motorman 
did  all  he  could  to  stop  the  train  or  car,  and 
that  the  car  was  then  running  two  or  three 
miles  an  hour,  you  must  find  for  the  defend- 
ant." 

There  was  veMUct  for  flie  plaintiff,  and  de- 
fendant appeals. 

Tillman,  Grub,  Bradley  *  Morrow,  for  ap- 
pellant. Bowman,  Harsh  &  Beddow,  for  ap- 
pellee. 

HABAIiRON,  J.  The  first  count  In  the 
complaint  Is  one  averring  simple  negligence, 
and  nnder  our  decisions  It  stifflctently  avers 
the  negligence  of  the  defendant  In  killing 
the  deceased,  and  was  not  subject  to  the  de- 
murrer Interposed, — that  the  averment  of 
negligence  la  a  mere  conclusion  of  the  plead- 
«T,  and  falls  to  show  what  constitnted  the 
negligence  complained  of,  or  to  set  forth  any 
facts  from  which  that  negligence  can  be 
Inferred.  Glass  v.  M.  ft  C.  B.  B.  Co.,  94  Ala. 
588,  10  South.  216;  W.  B.  Co.  v.  Laaams,  88 
Ala.  456,  6  South.  8T7;  Stanton  v.  L.  ft  N.  R. 
R.  Co.,  01  Ala.  884,  8  South.  798;  Busselt  v. 
Huntaville  R.  L.  &  P.  Ca,  137  Ala.  631,  84 
South.  855. 

Charge  1  for  plaintiff  was,  perhaps,  mis- 
leading, but  this,  If  true.  Is  not  reversible 
error.  It  would  have  been  better,  for  the 
court  to  charge  the  jury  as  to  what  were  the 
duties  of  a  motorman,  when  acting  under  the 
same  circumstances  that  this  one  acted  nn- 
der, and  leave  U  to  them  to  determine  wheth- 
er the  duty  was  not  performed  in  a  reason- 
ably prudent  and  careful  manner.  These 


observations  apply  with  equal  force  to 
diarge  2.  ^Idb,  at  most,  was  mlsleadhig. 

COiaige  8  for  plaintiff  aseots  a  correct 
pn^MMitton  of  law,  and  if  It  be  abstract,  this 
would  not  oi>wate  to  constltniB  reversible 
error. 

The  fourth  and  fifth  charges  for  plaintiff 
appear  to  be  vvmper  instructions.  Wanton- 
ness overcomes  contributory  neglUrence.  and 
a  party  may  be  guilty  of  wanton  or  willful 
misconduct  without  having  tlw  actual  Intent 
to  do  Uie  thing  whldi  causes  the  negllgrace. 
Blrmluj^m  Ry.  ft  Blec.  Oo.  v.  Flnckard,  124 
Ala.  S72,  26  South.  880. 

The  slxttk  charge  states  a  legal  truism.  As 
a  matter  of  law,  if  one  goes  on  the  track  ot  a 
railroad  bn  close  proxlmitr  to  an  approaching 
car  without  storing, 'looking  and  llatenlng, 
and  is  run  over  and  killed  by  tiie  car  Is  the 
absence  of  an  intervening  cause,  It  must  be 
presumed  his  conduct  contributed  to  his 
death. 

Charge  7  was  correct.  It  Is  not  always 
the  case  that  negligence  In  going  on  the  track 
Is  the  proxlmato  cause  of  injury.  There  may 
be  subsequent  negligence  of  the  defendant 
that  Is  the  proximate  cause. 

Charges  1,  4,  6,  7,  9,  12,  13,  19,  24,  25  and 
27,  requested  by  defendant,  were  properly  re- 
fused. These  charges  all  Ignore  the  evidence 
tending  to  show  wantonness  of  defendaufs 
servant  In  running  the  car  at  a  rapid  rate  of 
speed  over  a  very  populous  crossing,  without 
signals  of  approach.  A.  K.  Denham,  witness 
for  plaintiff,  testified:  "Lots  of  people  cross 
along  there.  More  people  cross  there,  Sator- 
day  nigbt,  I  believe,  than  any  time  In  the 
week.  I  suppose,  that  It  Is  the  most  popu- 
lous thoroughfare  in  Birmingham.  I  never 
heard  the  motorman  ring  the  bell  before  be 
struck  BIchwein.  I  never  heard  him  ring  at 
all.  He  did  not  ring  any  gong.  He  ran  the 
car  over  First  avenue  over  10  miles  an  hour." 
There  was  other  evidence  corroborating  that 
of  this  witoess.  The  evidence  also  tended  to 
show,  that  the  motorman  knew  the  character 
of  the  place  and  the  frequency  with  which 
people  were  accustomed  to  pass.  Birming- 
ham Ry.  ft  Klec.  Co.  v.  Jackson,  136  Ala.  280, 
84  South.  994;  Alabama  G.  S.  B.  Co.  v. 
Quest,  136  Ala.  848,  34  South.  968,  and  Cen- 
tral of  Georgia  By.  Oo.  v.  Partridge,  136  Ala. 
587,  34  South.  927. 

Charges  2,  8,  11, 14,  16  and  26,  refused  to 
defendant,  wore  substantial  duplicates  of 
charge  marked  4  on  page  8  of  tranaolpt,  and 
those  marked  8  and  7  of  page  9. 

Charge  8,  If  technically  correct,  toided  to 
mislead,  in  that  it  Ignores  all  reffflence  to  the 
evldtfkce  taiding  to  show  wantonness  or  will- 
fulness on  the  part  of  the  motorman. 

And  the  same  thing  is  true  of  chai^  6. 
If  the  jury  mt^t  have  found  that  the  motor- 
man  was  not  guilty  of  simple  negUg«ice  un- 
der tile  omdltlons  hypothealBed,  yet,  under 
the  evidence,  they  might  have  foniid  him 
guilty  of  wantonness  or  wUlfulnesa. 
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Wbat  luu  been  said  dIspoBM  of  all  tbe  «r- 
WOTS  anlgued,  Inilated  on  In  argument. 
Affirmed. 

WBAKLBT,  O.  and  DOWDBLL  and 
4SIMFSOM,  JJ.,  coDcon 


SMITH  T.  HcOnTCHBN.  Frobato  Jadge. 
<8api«im  Gout  of  Alabama.  Blay  81,  1906.) 

1.  Mardahub  —  GoniiTT  Wabbarts  —  Issir- 
ANCE  —  JuDoa  or  Pbobatk  —  MnfiaraBiAi. 

DdtT. 

When  a  claim  aeainst  the  count;  haa  been 
Allowed,  the  Issuance  of  a  warrant  therefor  by 
tbe  judge  of  probate,  as  required  bj  Code  1896. 
■$  1416,  ii  a  ministerial  doty,  the  performance  of 
which  may  be  enforced  by  mandamns-. 

[Ed.  Note.— For  cases  In  point,  see  l6L  38, 
Ont.  Dig.  Mandamus,  §$  217-219.] 

2.  CouwTiBS— Claims— Audit. 

The  entering  into  a  contract  between  an 
architect  and  connty  commissioDets  for  serr- 
ices  of  the  architect  and  the  entry  of  such  con- 
tract on  the  minotes  of  the  court  did  not  consti- 
tute an  aodlt  or  allowance  of  the  claim  of  the 
architect  for  services  rendered  nnder  the  con- 
tract, within  Code  1806,  $  1417,  so  as  to  chaise 
the  probate  judge  with  the  duty  of  issuing  a 
warrant  under  section  1416,  declaring  that  after 
audit  the  Jadge  of  probate  shall  give  tlw  daim- 
ant  a  warrant  on  ute  treasnry. 

a  MaMDAMDB— COUKTT  W ABB  A  NT. 

In  order  that  mandamna  will  lie  to  compel 
a  jndge  of  probate  to  draw  a  warrant  against 
-the  connty  for  a  daioi  ugaiast  It,  the  sum  for 
which  the  warrant  should  be  drawn  must  be 
a  definite  snm,  shown  by  the  record  of  the  court 
to  have  been  audited  and  allowed  as  required 
by  Code  1896,  Si  1416,  1417. 

[EA.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Mandamus,  iS  217-219.] 

Appeal  from  Circuit  Court,  Jatftson  Conn* 
ty;  W.  W.  Haralson,  Jadge. 

"To  be  officially  reported." 

Mandamna  by  B.  B.  Smltb  against  W.  W. 
McCntchen,  as  Judge  of  probate  of  Jackson 
connty*  From  a  Judgment  denying  tbe  writ, 
petitioner  appeals.  Affirmed. 

Vlrgl]  Boiildin,  for  appellant  Bllbio  ft 

Moody,  for  appellee. 

DENSON,  J.  This  Is  a  proceeding  by 
-mandamus  commenced  by  B.  B.  Bmltb  against 
W.  W.  McCutchen,  as  judge  of  probate  of 
Ja<^Bon  county,  by  which  it  is  sought  by  tbe 
petitioner  to  compel  the  respondent  to  issue 
him  a  warrant  for  (875  claimed  by  tbe  peti- 
tioner to  be  due  to  talm  from  the  county. 
The  circuit  court  sustained  a  demurrer  to 
the  petition,  denied  tbe  relief  sought,  and 
adjudged  the  costs  against  the  petitioner. 
From  the  judgment  this  appeal  was  taken. 

There  are  numerous  grounds  of  demurrer 
assigned,  but  the  first  ground,  we  think, 
raises  tbe  only  material  question  to  be  deter- 
mined. It  Is  that  the  petition  falls  to  show 
that  tbe  claim  of  tbe  petitioner  was  ever 
Itemised  and  sworn  to  by  petitioner  and 
audited  and  allowed  by  the  commissioners' 
-court  There  Is  no  pretense  that  the  claim 
-was  erer  itemized  or  sworn  to,  but  under 


tbe  tacts  of  tbe  case  it  !■  appellanVs  Insist- 
enee  that  ttiere  was  no  necessity  fOr  that 
form&llty;  and  it  is  insisted  tbat  the  facts 
under  ybidi  tbe  claim  arose  sbow  tbe 
equtTSlait  ot  an  auditlnc  and  allowance  1^ 
the  commissioners'  court  of  the  claim.  On 
April  18.  1904,  tbe  court  of  connty  conunls- 
Blonors  of  Jackson  county  made  an  orda  for 
tbe  erection  of  a  new  courtlionBe  for  tbe 
county.  Petitioner  prepared  and  presented 
to  tbe  commlB^oners  ooDvplflte  plans  and 
speclflcattona  for  sucb  conrthonae,  wblCh,  on 
examination  and  consideration  by  the  court 
of  county  commissioners,  were  accepted  and 
adopted,  and  a  contract  was  duly  entered 
Into,  as  Is  shown  by  tbe  petltlcm  and  ex- 
hibits attached,  In  words  and  flgores  as 
follows: 

"State  of  Alabama.  Jstkaon  County. 
Scottsboro.  Ala.,  AprU  iSOx,  1804.  Prom 
Benjamin  B.  SmlQi.  Arcblteci,  to  board  of 
County  Commissioners  of  Ja<&8on  County: 
For  a  compensation  of  fire  per  cent  (5  per 
cent.)  of  the  total  costs  of  tbe  building,  I, 
BenJ.  B.  Smith,  architect,  of  Montgomery, 
Ala.,  agree  to  make  full  and  complete  plans 
spedflcattons,  details,  and  superintend  tbe 
consbuctlon  of  a  two-story  brick  courthouse 
at  Scottsboro,  Ja<ftBOn  county,  Ala.,  make 
all  estimates,  and  audit  accounts  for  the 
same,  payments  to  be  made  me  by  tbe  county 
as  follows:  Two  and  one-half  per  cent 
(2%  per  cent)  when  the  plans  and  speclfi- 
cations  are  delivered  to  said  board  of  com- 
missioners, one  and  one-quarter  per  cent 
(1^  per  cent)  when  tiie  building  Is  under 
roof,  and  tbe  balance  of  the  one  and  one- 
quarter  per  cent  (1^4  per  cent)  when  tbe 
building  is  completed  and  turned  over  to  the 
county.  The  first  payment  Is  to  be  made 
on  the  estimate  cost  of  the  building;  the 
other  payments,  cm  actual  contract  price; 
the  entire  compensation  to  be  reckoned  on 
the  full  costs  of  the  building,  Inclndliv  all 
stationary  fixtures.  The  architect  will  make 
all  estimates,  audit  all  accounts,  inspect  the 
building  during  the  construction,  assist  the 
owner  in  enforcing  the  terms  of  tbe  contracts 
with  tbe  contractors;  hut  his  liability  shall 
be  that  of  agent  only,  and  be  will  not  be 
responsible  In  any  way  for  the  failure  ot 
the  contractor  to  complete  his  contract  If 
tbe  work  upon  the  building  be  postponed  or 
abandoned,  the  compensation  for  the  work 
done  by  tbe  architect  Is  to  be  as  such  rela- 
tion to  the  compensation  for  the  entire  work 
done  as  determined  by  the  published 
schedule  of  fees  of  the  American  Institute 
of  Architects.   BeoJ.  B.  Smith,  Architect 

"Accepted  and  approved  AprL  13th,  1904^ 
B.  B.  Hides.   J.  M.  Walker.   W.  H.  Stovall." 

The  contract  was  entered  of  record  on 
the  minutes  of  the  court  of  county  commis- 
sioners as  a  part  of  the  order  of  the  court 
At  the  same  time  and  as  a  part  of  the  same 
order  of  the  court,  the  court  entered  into  a 
contract  wltb  Dobson  &  Bynum  for  the  erec- 
tion of  the  house  at  an  agreed  price  of  $35.' 
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•Oa  Tb»  plasfl  and  ipeclllcatlons  adopted 
and  accepted  by  the  cout  were  made  a  part 
of  tbe  contract  witb  Dobson  &  Bynum.  The 
entire  order  of  tbe  coort,  inclnd^  the  con- 
tract with  petitioner  aa  architect,  and  with 
Dobson  &  Bynom.  builders,  duly  certified, 
la  made  a  part  of  the  petition.  The  cash 
payment  of  2^  per  cent.,  amounting  to  $875, 
to  be  paid  petitioner. on  delivery  of  plan  and 
apedflcatlons,  is  tbe  sum  for  which  be  de- 
manded the  Issuance  of  a  warrant,  and  on 
x«fusal  of  tbe  demand  this  snlt  was  b^ua 

Tbe  statute  (Code  1890,  S  1416)  requires 
that  all  claims  against  the  county  must  be 
audited,  and  every  claim,  or  such  part  there- 
of as  is  allowed^  must  be  registered  in  a 
book  kept  for  that  purpose,  and  the  Judge 
of  [OQbate  Is  required  to  give  the  claimant 
a  warrant  of  the  treasury  for  the  amoimt 
80  allowed.  It  Is  well  settled  law  in  this 
^tate  that,  when  a  claim  has  been  audited 
and  allowed,  the  issuance  of  the  warrant  for 
It  by  the  Judge  of  probate  is  a  ministerial 
dul7,  to  compel  the  performance  of  wlilcb 
mandamns  is  the  remedy.  Jeffersonian  Pub. 
Oo.  T.  Hilllard,  105  Ala.  676.  17  South.  112. 
In  mandamns  proceedings  the  relator  mnat 
show  to  the  conrt  that  be  has  a  clear  legal 
right  to  the  performance  of  tbe  act  or  du- 
ty demanded.  Moses  on  Mandamus,  204; 
Speed  T.  Cocke.  67  Ala.  215.  The  right  of 
the  relator  In  this  case  d^ends  upon  whether 
the  claim  was  audited  and  allowed  before 
the  applicatloa  for  tbe  mandamus  was  filed. 

It  is  obTions  to  our  minds  that  tbe  enter- 
ing 4nto  tbe  contract  with  Smith  by  the 
eommlsslonera  and  entnlng  It  on  the  minutes 
of  the  conrt  was  not  intended  by  them  as  an 
auditing  m  allowance  of  any  claim  that 
Smith  had  against  the  county.  This  view 
Is  reinforced  by  the  statute  (Code  1886.  I 
1417),  whicb  proTidea  that  no  claim  against 
the  county  shall  be  passed  upon  or  allowed  by 
the  conn^  commissioners,  unlesa  it  is  item- 
ised and  sworn  to,  etc.  It  was  tbe  foundation 
tor  a  claim,  but  we  do  not  tbink  that  it  can 
or  should  be  held  to  be  audlttng  and  allowing 
within  the  meaning  of  tbe  statate,  such  as 
charged  tbe  duly  upon  tbe  probate  Judge  to 
Issue  a  wanant  If  so.  we  would  be  met  at 
tbe  very  tbreataold  with  the  query,  for 
what  amount  shall  the  warrant  be  drawn? 
And  it  will  not  suffloe  as  an  answer  that  the 
probate  Judge  could  take  the  contract  and 
by  eamt  calculation  determine  the  amount 
for  which  tbe  warrant  shonld  be  drawn, 
^at  is  pretdsely  what  tbe  law  bas  imposed 
upon  tbe  commlstioners— to  andit-^  adjust 
the  claim,  and  does  not  allow  tbe  Judge  to 
do  It.  And  tbe  amount  allowed  must  be  a 
sum  certain  and  must  be  a  matter  of  record, 
and  tbe  record  or  decree,  to  be  operattve. 
must  be  certain  and  complete  In  Itself  with- 
out reference  to  anything  dse  by  wbldi  to 
ascertain  its  meaning.  Crenshaw  Oa  t. 
Slkes,  118  Ala.  626,  21  South.  136.   As  wsa 


said  by  this  court  In  Board  of  Bevenue  t. 
Barber,  speaking  with  respect  of  these  statu- 
tory requirements:  "These  regulations  pre- 
scribed by  law  for  tbe  protection  could  not  be 
set  aside  either  by  the  otmtract,  or  orHer  of 
the  court  of  county  commissioners,  which 
In  such  matters  was  not  a  Judicial  tribunal, 
but  an  administrative  body,  like  a  board  of 
directors,  whose  duty  it  was  to  manage  the 
affairs  of  the  county  according  to  law." 
Board  of  Revenue  v.  Barber,  53  Ala.  &S8. 
It  was  further  said  In  the  case  dted:  "The 
probate  Judge  bas  no  authority  to  issue  a 
warrant  upon  any  claim  until  it  has  been 
audited  aa  required  by  tbe  statute,  nor  for 
any  other  sum  than  for  the  amount  'so  al- 
lowed.* "  Speed  T.  Oocke,  57  Ala.  200;  Cren- 
shaw Co.  T.  Slkes,  113  Ala.  626,  21  South. 
135;  Commissioners'  Court  v.  Moore,  53 
Ala.  25;  Jack  T.  Moore.  66  Ala.  184;  Mai^ 
shall  County  v.  Jackson  County,  36  Ala.  613. 

Certainty  Is  essential,  that  it  may  appear 
that  the  warrant  of  tibe  Judge  of  proba^ 
when  drawn.  Is  supported  by  the  proper 
authority.  It  Is  not  certain  from  the  record 
that  tbe  acceptance  and  record  of  tbe  con- 
tract made  with  Smith  dlsdosM  a  clear 
legal  right  to  any  particular  sum  oC  money. 
The  most  that  can  Vb  said  for  it  Is  that  It 
fixes  tbe  rule  for  measuring  bis  compensa- 
tlon,  and  to  finally  arrive  at  tbe  particular 
amount;  even  according  to  tbls  rule,  reeort 
must  be  bad  to  another  contract  between  tbe 
commlsBlonets  and  other  parties  than  Smith. 
We  are  of  <^nIon  that,  b^ore  mandamus 
will  lie  to  compel  tbe  Judge  of  probate  to 
draw  a  warrant,  tbe  sum  for  wblcb  the  war^ 
rant  should  be  drawn  must  be  a  definite  and 
fixed  sum,  and  It  must  be  slunrn  by  the  rec- 
ord to  have  been  allowed.  Code  1806^ 
1416,  1417;  Crenshaw  County  v.  Bikes.  118 
Ala.  626,  21  South.  135.  Board  of  Bevenve 
T.  Barber,  S3  Ala.*  580;  Speed  t.  Cocke,  67 
Ala.  209;  Sbtaibone  t.  Bandolph  Comity,  56 
Ala.  1^  Tbe  facts  of  this  case  and  tbe 
natore  of  tbe  proceeding  diffoentlate  it  tnm 
the  case  of  Tally  t.  Comn^saloners*  Court 
(Ala.)  39  South.  167,  and  tbe  view  we  have 
here  taken  is  not  at  rulance  with  Trtiat  was 
there  Incidentally  said  witb  respect  of  tbe 
contract  with  Dobson  &  Bynum. 

Our  coD<iluston  Is  that  tbe  petition  and 
exhlblte  attached  do  not  dlscloee  that  tbe 
claim  Insisted  ivon  ty  tbe  petitlon«  has 
been  audited  and  allowed  by  tb»  court  of 
county  onnmiasloners,  and,  of  conseqoenee, 
that  no  clear  legal  right  to  bav*  tb»  revpond- 
ent  drawn  a  warrant  In  faroc  ot  petitioner 
In  the  sum  of  $875  bas  beoi  shown.  Tbe 
Judgment  of  the  drcnlt  conrt  Is  in  barmony 
with  our  Tiews  and  conclusion,  and  Ite  Judg- 
ment will  be  affirmed. 

Affirmed. 

WBAKLSIT.  O.  Jn  and  HARALSON  and 
DOWDELiL,  JJ.,  concur. 
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HIIX  T.  STATB. 
(SnproiM  Oonrt  of  Alabama.  Ma;  SI,  1906.) 

1.  HoinCIDE  —  SKLT-DKrXRB  —  DUTT  TO  Rl- 
TRSAT. 

Where  one  conld  have  avoided  the  taking 
of  the  life  of  decedent  b7  retreating,  or  could 
have  OTCTCome  decedent  otherwise  than  by  tak- 
ing hia  life,  no  necessity  for  the  taking  «f  bis 
lift  existed. 

[Bd.  Note.^ — EVv  eases  In  pobt,  see  toL  26, 
Cent.  Die  Homicide.  H  164-171.] 

2.  SaUV— EtIDENOB— ADUISSIBItlTT. 

Where,  on  a  trial  for  homicide,  the  state 
allowed  that  decedent  was  withont  fireamiB  and 
that  he  did  not  exhibit  a  weapon  of  any  kind 
daring  the  dlfllcnlty  resnlting  In  his  killing, 
evidence  that  the  feet  of  decedent  had  been  bo 
ampntated  as  to  leave  only  the  Btnba  to  walk  on, 
and  tliat  be  could  not,  witbont  holding  onto 
■omethinrt  be  still  while  standing  erect,  and 
that  he  codM  walk  and  remain  erect  so  long  as 
he  was  moving,  was  admissible  on  the  Issne  of 
self-defense. 

[EkL  Note.— For  cases  in  point,  see  t<^.  26, 
Cent.  Dig.  Homicide.  H  8^.  419.] 

S.  Cbihihal  Law  —  Evidbnci  —  Dbuoneitba- 

TITH  BviDEnOB. 

Where,  on  a  trial  for  homicide,  the  evi- 
dence showed  that  the  feet  of  decedent  bad  been 
so  ampntated  as  to  leave  only  stubs  to  walk  on 
and  that  be  wore  boots  indicating  the  shape  of 
the  stuba.  It  was  not  error  to  allow  the  boots 
he  wore  at  the  time  of  the  killing  to  be  intro- 
duced in  evidence,  for  the  purpose  of  conveying 
an  idea  of  the  condition  of  the  decedent's  feet. 
4.  Samb  —  Tbial  —  ByiDENOB— OBJBmons  — 
SurnciERoT. 

On  a  trial  for  homicide,  evidence  showing 
the  condition  of  the  feet  of  decedent  being  com- 
petent, the  prosecuting  attorney,  for  tbe  purpose 
of  showing  such  condition,  asked  a  witness  to 
utate  If  there  was  anything  tbe  matter  with  the 
feet  of  the  decedent.  Accused  objected  to  the  ques- 
tion on  the  gronnd  that  it  called  (or  facts  ir- 
relevant ana  immaterial.  The  objection  was 
overruled,  and  the  witness  answered  that  when 
decedent  was  a  small  child  he  had  his  feet  so 
badly  bnrned  as  to  cause  him  to  be  badly 
crippled.  A  motion  to  exclude  went  to  the  en- 
tire answer.  Beld  that,  as  a  part  of  the 
answer  was  competent,  tbe  motion  was  prop- 
^ly  overmled. 

Ow  SAIEB  — HUHUSS  ElBBOB— BBBOmOOB  AD- 

msaioif  OT  EnoBNCB. 

Wher^  on  a  trial  for  homicide,  tbe  evi- 
dence, witbout  proper  motion  to  exclude  It, 
showed  that  decedeot  became  crippled  when  a 
^Hd,  the  error  in  overruling  an  objection  to  a 
qnestion  as  to  how  long  decedent  had  been 
crippled,  which  was  answered  that  he  had  been 
crippled  since  be  was  a  habs,  was  not  ground 
for  reversal,  under  Code  1806.  i  i^aS,  providing 
that  a  judgment  of  conviction  shall  not  be  re- 
versed because  of  error,  where  the  court  Is  satis- 
fied tbat  no  Injury  resulted  to  accused. 
«.  HoMtciDB— Evidence— ADiiissiBiLiTT, 

On  a  trial  for  homicide,  it  Is  competent  to 
prove  by  the  witnesses  who  examined  the  body 
of  decedent  as  to  where  and  when  they  first  saw 
tbe  body  that  it  had  wounds  on  it,  together 
with  the  appearance  and  location  of  the  wounds, 

[Ed.  Note^For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  |  S75.] 

T,  CsnnifAi.  Law  —  Etidenob  —  Opihions— 

BODIXT  Appeaeance. 

On  a  trial  for  homicide,  a  nonexpert  wit- 
ness may  testify  as  to  tbe  character  of  the 
wonnda  examined  and  found  by  blm  on  the 
body  of  decedent. 

[Ed.  Note. — For  esses  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Lew,  {  1044.] 


8.  Cbiutnai.  Law  —  Apfbal  —  Habiclebb  Eb- 

BOB— ElBSONEOua  ADMISSION  OV  EVIDENCE. 
Where,  on  a  trial  for  homicide,  tbe  undis- 

Euted  evidence  showed  that  the  killing  was  done 
y  accused  with  a  knife,  and  that  decedent  was 
cut  in  tbe  left  side  of  the  breast  and  under  hb 
left  shoulder,  the  error,  if  any,  In  permitting  a 
nonenert  witness  to  testify  that  there  was  a 
wound  on  the  body  of  decedent,  which  appeared 
to  have  been  made  with  a  knife  in  tlie  left 
breast  and  that  there  was  a  cut  made  on  the  left 
shoulder  of  the  body  of  decedent  Just  under  tbe 
shoulder  blade,  made  with  a  knife,  was  not 
ground  for  reversal,  under  Code  1896,  S  4333, 
prohibiting  the  appellate  court  from  reversing 
a  Judgment  of  conviction  in  a  criminal  case  be- 
cause of  error,  when  it  is  satisfied  that  no  in- 
jury resulted  to  accused. 

9.  Saub— Byidbncb— CoNOLusioiiB  or  Faot. 

A  question  asked  a  witness,  on  a  trial  for 
homicide,  as  to  whether  or  not  decedent  was 
not  Joking  when  he  made  a  certain  statemsnt. 
was  not  objectionable  as  calling  for  a  etmdn- 
sion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  »  1041.  1042.1 

10.  Same— Habhlbss  EbiBOB— Ebborbous  Ad- 
uisBion  or  Tbbtihont. 

Where,  im  a  trial  for  homldde  a  witness, 
In  response  to  a  question  as  to  whether  or  not 
decedent  was  not  joking  when  he  made  a  state- 
ment testified  to  by  the  witness,  stated  that  he 
did  not  know  whetlier  decedent  was  Joking  or 
not,  the  error,  if  any.  In  overmllng  an  objection 
to  the  qnestion,  was  harmless.- 

11.  WlTMESSBB  —  CBOSa-EXAMIKATION  —  DlS- 
obetion  or  COCBT. 

To  permit  a  witness  for  defendant,  on  trial 
for  homicide,  to  answer  a  question  on  cross-ex- 
amination as  to  how  far  he  lived  fnun  tbe  home 
of  tbe  father  of  decedent,  ms  within  the  dis* 
cretion  of  the  trial  court. 

12.  CbIHTNAL  liAW  —  Tkiaii— THBTBUonons — 
Rbfusal  to  Give  iNSTBConoHa  Embodibd 
IH  Instructions  Given. 

The  Court  In  a  criminal  case  Is  sot  re- 
quired to  give  a  requested  charge  embodied  In  a 
charge  glv^ 

13.  Sahb  —  rnsTBucnoHs  —  Oiaasion  or 

Facts. 

An  inatmction  in  a  criminal  case  that  tbe 
Jury,  in  weighing  the  testimony  of  any  witness, 
may  look  to  the  facts  in  evidence.  It  any.  tend- 
ing to  Bbow  that  the  witness  has  sworn  falsely 
and  intentiooally  about  any  fact  In  the  case,  is 
erroneous  for  failing  to  hypothesize  tlie  ma- 
teriality of  the  fact  falaely  and  intentionally 
sworn  to. 

14.  Same— Aboumentatite  Inbtbuctions. 
An  instruction  in  a  criminal  case  that  a 

reasonable  doubt  is  such  a  doubt  as  will  cause 
a  careful,  prudent  man  to  hesitate  l)efore  be 
acts,  and  tbat.  If  there  is  any  such  doubt  In 
the  minds  of  any  one  Juror,  accused  must  be  ac- 
quitted, is  emmeous  because  argumentative. 

15.  Saicb. 

An  instruction,  on  a  trial  for  homicide,  au- 
thorizing the  Jury  to  look  at  the  evidence  show- 
ing that  decedent  was  .carrying  a  pistol  and 
making  threats  of  doing  some  one  harm,  in  con- 
nection with  all  the  circumstances  In  evidence, 
in  determining  whether  or  not  decedent  made 
demonstrations  indicating  a  purpose  of  taking 
the  life  of  accused,  was  erroneous,  because  argo- 
mentative. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

"To  be  officially  reported." 

Cleveland  Hill  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 
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The  following  wiltten  diarges  wns  re- 
qnested  by  the  defoidont,  and  refused :  **(B) 
Tbe  court  charges  the  Jury  that  In  weli^ilng 
the  testimony  of  any  witness  you  will  look  to 
all  the  facts  and  circumstances  In  cTldence, 
Including  any  eTidence.  If  any.  tending  to 
show  that  such  witness  has  swwn  falsely  In- 
tentionally about  any  fact  in  the  case.  (G) 
Tbe  court  rtiarges  the  Jury  that  a  reasonable 
doubt  Is  such  a  doubt  as  would  cause  a  carO' 
fnl,  prudent  man  to  hesitate  before  he  acts; 
and  If  there  Is  any  such  doubt  In  your  minds, 
or  In  the  minds  of  any  one  juror,  you  must 
aodnlt  tbe  defmduit  or  have  a  mlstrlaL  (D) 
It  waa  unlawful  conduct  on  tiie  part  of  JtAn 
Henson  to  have  a  pistol  concealed  about  his 
perstm  and  to  talk  of  killing  somebody  be- 
fore tbe  sun  went  down,  If  he  did  so  hare 
said  pistol  and  hare  said  talk.  •  *  *  (F) 
The  fact.  If  It  be  a  fiict,  that  the  deceased 
had  a  pistol  concealed  about  his  person,  Is  a 
circumstance  to  which  the  jury  may  look, 
in  connection  with  all  the  other  facts  and 
circumstances  in  cTldence,  in  determining 
the  issue  in  this  case.  (6)  The  fact  that  the 
defendant  had  cartridges  In  bis  pocket,  If  he 
had  cartridges  In  hie  pocket,  together  with 
such  language  as  may  hare  been  shown  by  tbe 
evidence,  in  connection  with  all  the  facts  and 
circumstances  In  evidence,  In  determining 
wheth^  the  defendant  Is  guilty  or  not 
•  •  •  (I)  The  Jury  have  the  right  to  loc* 
at  tbe  evidence  tending  to  show  that  the  de- 
ceased was  carrying  a  pistol  about  his  person 
and  making  threats  of  doing  someone  harm 
before  the  sun  went  down,  in  connection  with 
all  the  other  circumstances  In  evidence,  In 
determining  whether  or  not  the  deceased  made 
demonstration  Indicating  a  purpose  of  taking 
tbe  life  of  tbe  defendant,  or  of  doing  him 
some  grievous  bodily  barm." 

John  A.  Lnsk,  for  appellant  Mass^  Wil- 
son, Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  Indictment  charges 
manslaughter  In  the  first  degree.  From  a 
Judgment  of  conviction  the  defendant  ap- 
pealed. 

The  killing  occurred  on  a  Sunday  aftra- 
noon  In  June,  1904.  The  defendant,  the  de- 
ceased, and  others,  all  barely  grown  and 
hardly  In  the  20's  had  been  attending  singing 
exercises  at  Mobbs'  Schoolhonse.  After  the 
exercises  were  over  they  congregated  In  the 
road  near  the  schoc^oiMe  and  oigaged  In 
''friendly  scuffles  end  play,"  out  of  which 
grew  tbe  unfortunate  dlfflciUty  in  which  the 
deceased  lost  his  life  at  the  handa  of  the  de> 
fendant  The  deceased  was  a  cripple.  In 
his  Infancy  his  feet  were  so  badly  burned 
that  his  toes  and  the  front  part  of  his  feet 
were  of  necesslly  amputated,  teavlng  him 
only  stubs  to  walk  on.  He  wore  boote  that 
indicated  the  shape  of  bis  stubs— the  condl* 
tlon  of  his  extremities;  and  the  evidence 
tended  to  show  that  he  could  not,  without 
holding  to  something,  be  stlil  whUe  standing 


erects  Imt  that  he  could  walk  and  remain- 
erect  so  long  as  he  was  moving:  Some  of  Ihe- 
erldenee  tended  to  show  that  defendant 
stebbed  the  deceased  onoe  while  deceased 
was  retreatingfrom  the  defendant;  and  that  de- 
fendant overtook  him,  while  the  defendanrs 
evidence  tmded  to  show  that  he  mu  retreat- 
ing and  the  deceased  was  pursuing  him. 
There  was  evidence  which  tended  to  show 
self-defense,  and  the  defense  relied  on  was 
essentially  that  of  self-dtfense.  The  ai^- 
lanf  s  counsel  has  made  an  assignment  of 
erras  on  tbe  recwd,  and  we  shall  cooslda' 
ttie  cause  fbr  the  most  part  with  respect  of 
the  errors  assdgned. 

Evidence  showing  the  condition  of  the  de- 
ceased's feet,  and  the  admission  of  the  boots 
as  evidence,  was  allowed  over  the  objection 
of  the  defendant,  and  his  motion  to  exclude 
tbe  evidence  was  overruled.  These  rulings 
of  the  conrt  against  the  defendant  were  ex- 
cepted to  flnd  are  presented  for  review  by  the 
gronnds  In  the  assignment  of  errors  nnmber- 
Ing  1  to  13,  inclusive,  and  28,  29,  and  38. 
"The  test  of  the  relevancy  of  evidence."  it 
is  said  by  Wharton,  is  "whether  it  conduces 
to  the  proof  of  a  pertinent  hypothesis;  a 
pertiuent  hypothesis  being  one  which,  if 
sustained,  would  logically  influence  the  is- 
sue." 1  Wharton  on  Bv.  i  20.  And  Elliott, 
In  his  work  on  Evidence,  says:  "As  a  gener- 
al proposition  It  may  be  said  that  any  evi- 
dence that  tends  In  any  reasonable  degree  to 
establish  the  probability  or  improbability  of 
a  fact  in  msue,  no  matter  how  slight  its 
weight  may  be,  is  relevant"  Elliott  on  Ev. 
ii  144,  146,  147;  Whltaker'B  Case,  106  Ala. 
30,  17  South.  456;  Governor  v.  Campbell,  IT 
Ala.  666,  574.  In  this  case  the  Important 
and  turning  issue  on  the  trial  was  whether 
tbe  defendant.  In  taking  the  life  of  the  de- 
ceased, did  so  In  self-defense,  as  It  is  defined 
by  the  law. 

An  Important  inquiry  In  respect  of  this  Is- 
sue was  as  to  tbe  necessity  for  taking  the  life 
of  tbe  deceased.  It  must  have  been  an  Im- 
perious necessity,  and  If  the  defendant  could 
have  avoided  the  taking  of  life  by  retreating. 
It  cannot  be  said  In  law  that  such  necessity 
existed,  nor  could  It  be  said  to  exist  If  the 
defendant  could  have  overo(Hne  the  deceased 
otherwise  than  by  taking  bis  life  Tlw  tend- 
ency of  the  estate's  evidence  was  that  the 
deceased  was  without  firearms,  and  none  of 
the  evidence  tended  to  show  that  he  ever 
exhibited  firearms  or  weapcms  of  any  kind 
during  the  dlfficnllgr*  Suppose  the  deceased 
had  been  without  legs;  could  It  be  donhted 
for  a  moment  that  evidence  of  the  fact  would 
have  been  rdevant  for  the  purpose  of  show- 
ing that  the  defendant  could  have  easily 
escaped  Injury  at  his  bands  by  keeping 
out  of  his  wajJ  Or,  suppose  the  deceased 
had  beea  a  man  ot  perfect  and  powerfnt 
physique^  it  could  nof:  be  doobted,  onder  ibe 
tendencies  of  the  evidence  for  the  defendant 
In  this  case,  tbat  this  fact  would  have  been 
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competent  as  tendlnff  to  support  the  theory 
of  Belf-defense — ^that  a  necemity  existed  for 
defendant  to  resort  to  a  deadly  weapon  on 
account  of  the  deceased's  superior  manhood. 
Kerr  on  Homicide,  i  437.  In  Gunter's  Case, 
the  defendant  was  prosecuted  for  an  assault 
with  Intent  to  murder,  and  the  Injured  party, 
who  was  examined  as  a  witness,  was  al- 
lowed to  testify  that  he  was  about  18  years 
old  at  the  time  he  was  shot  by  the  defendant. 
The  court  said:  "This  was  a  pertinent  In- 
quiry, as  tending  to  show  the  relative  condi- 
tions of  the  parties  at  the  time  of  the  as- 
sault" Gunter's  case.  111  Ala.  23.  20  South. 
632,  56  Am.  St.  Rep.  17.  It  se^ns  to  us  that 
the  condition  of  both  parties,  deceased  and 
the  defendant,  was  of  the  res  gestae  of  the 
killing;  and.  If  age  of  a  party  Is  competent 
evidence,  for  a  much  stronger  reason.  It 
seems  to  us,  should  be  evidence  that  one  of 
the  parties  had  no  feet  This,  in  tine  with 
the  state's  evidence  and  theory,  would  tend 
to  rebut  any  Inference  of  great  danger  of 
death  or  of  bodily  harm  to  the  defendant 
from  the  deceased.  We  are  sure  It  Is  within 
the  range  of  common  knowledge  ibat  a  man 
without  feet  has  not  the  same  power  or 
rapidity  of  locomotion  as  one  not  bo  afflicted. 

There  Is  nothing  In  the  case  of  Griffith 
T.  State,  90  Ala.  683,  8  South.  812,  to  sup- 
port the  defendant's  contention.  There  the 
defendant  was  tried  for  the  murder  of  an  In- 
fant and  It  was  sought  to  prove  declarations 
of  a  midwife  as  to  the  condition  of  the 
Infant  The  court  said  the  midwife  should 
have  been  called  to  prove  the  fact  If  rele- 
vant; that  her  statements  were  not  part  of 
the  res  gestae.  Nor  Is  the  dtetlon  by  the  ap- 
pellant from  Mr.  Elliott's  work  on  Evidence 
(section  1228)  In  point  The  case  cited  by 
Mr.  Elliott  was  one  In  which  a  husband  had 
sued  a  railroad  company  for  damages  for 
the  death  of  his  wife,  and  it  was  held  error 
to  allow  the  Introduction  In  evidence  of  a 
photograph  of  the  wife,  who  appeared  to  be 
a  bandsome  woman.  Smith  v.  Leigh  Yaliey 
R.  Co.,  177  N.  T.  879,  60  N.  E.  279.  The 
appearance  of  the  wife  was  not  an  issue 
in  the  case  and  could  have  shed  no  light  on 
the  negligence  vei  non  of  tlie  defendant  We 
are  of  opinion  that  the  court's  ruling  on  the 
evidence  with  respect  to  the  deceaf'ed's  physi- 
cal condition  are  free  from  error.  Nor  do 
we  think  there  was  error  In  allowing  the 
boots  of  the  deceased  to  be  Introduced  In  evU 
deuce.  They  were  shown  to  be  In  the  shape 
of  the  deceased's  "stubs"  on  which  he  walked, 
and  were  worn  by  him  at  the  time  he  was 
killed.  This  was  object  evidrace,  and  per- 
haps conveyed  to  the  Jury  a  clearer  Idea  of 
tbe  deceased's  condition  than  mere  verbal 
description  by  witnesses  could. 

But  appellant  insists  that  proof  of  the  fact 
tbat  deceased  was  a  baby  when  the  mis- 
fortune that  deprived  him  of  bla  feet  oc- 
curred, and  how  It  occurred,  was  wholly 
irrelevant,  and  calculated  to  mislead  and  un- 
dn^  prejudice  the  Jury  against  him.  The 


argument  is  that  It  was  sentimental.  With- 
out determining  the  relevancy  or  admissi- 
bility of  the  evidence,  we  think  the  court's 
action  may  be  Justified  on  a  well-estebllshed 
rule  of  evidence.  1h&  solicitor's  question 
which  drew  out  the  evidence  was  as  follows: 
"State  If  there  was  anything  the  matter  with 
deceased's  feet"  To  the  question  objection 
was  made  on  the  grounds  that  It  called  for 
facts  Irrelevant  and  Immaterial,  and  which 
would  not  tend  to  shed  any  light  on  the  Issues 
in  controversy.  The  objection  being  over- 
ruled, the  witness  answered  that  "when  de- 
ceased was  a  small  child  he  had  bis  feet 
so  badly  burned,  causing  him  to  be  very 
badly  crippled."  We  have  seen  that  the  con- 
dition of  the  deceased  was  competent  and 
relevant  evidence,  so  the  objection  was  prop- 
erly overuled.  The  motion  to  exclude  went 
to  the  entire  answer.  A  part  of  it  at  least 
was  compet^t;  hence  the  motion  was  prop- 
erly overruled,  and  all  the  answer  properly 
remained  as  evidence.  The  witness,  after 
testifying  to  othar  relevant  facts  In  regard  to 
deceased's  condition,  was  asked  by  the  solici- 
tor: "How  long  had  he  been  this  way?"  To 
the  question  objection  was  made  and  over- 
ruled. The  witness  answered:  "Ever  since 
he  was  a  baby."  Now,  If  it  should  be  con- 
ceded tbat  the  answer  was  open  to  the  mo- 
tion to  exclude,  yet  we  have  seen  that  this 
evld^ce,  substantially,  had  been  given  by 
this  witness.  It  was  before  the  Joty  without 
proper  ipotlou  to  exclude,  and,  If  there  was 
error  In  overruling  this  last  motion  to  ex- 
clude, we  are  satisfied  It  was  error  without 
injury.   Code  1896.  S  4333. 

It  was  competent  to  prove,  by  witnesses 
who  examined  and  dressed  the  body  of  de- 
ceased, where  and  when  they  first  saw  the 
body,  that  it  had  wounds  on  it  the  appear- 
ance and  location  of  the  wounds.  Hence, 
there  Is  no  merit  In  exceptions  to  the  court's 
rulings  with  reference  to  evidence  of  this 
nature  and  covered  by  the  grounds  numbered 
14, 15,  16, 17,  18.  19,  20.  and  21  In  the  assign- 
ment of  errors. 

Witness  Charley  Lowery,  who  examined  the 
body  of  the  deceased,  testified  that  "there 
was  a  wound  which  appeared  to  have  been 
made  with  a  knife  In  the  left  breast  of  flie 
deceased ;  looked  like  the  knife  blade  struck 
and  was  Immediately  withdrawn,  being  stuck 
straight  in."  He  further  testified:  "There 
was  a  cut  made  on  the  left  shoulder  of  the 
^ceased.  Just  under  the  shoulder  blade,  with 
a  knife."  Objection  was  made  to  this  evi- 
dence on  the  ground  that  the  witness  was  not 
an  expert  or  competent  to  testify  to  the 
character  of  the  wounds  examined  and  found 
by  him.  We  think  the  evidence  was  properly 
admitted,  and  tbe  case  of  Fuller  v.  State,  117 
Ala.  86.  28  South.  688,  is  directly  In  point 
both  on  the  admissibility  of  the  evidence  and 
ou  the  further  proposition  that,  It  It  should 
be  conceded  that  there  was  error  In  admit- 
ting It,  under  the  stetute  (Code  1896.  $  4833) 
we  would  not  feel  Justified  in  reversing  the 
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case  on  this  point.  The  nndlsputad  e^- 
dence  showed  that  the  killing  was  done  by 
the  defradant  with  a  knife,  and  that  the 
deceased  was  cnt  In  the  left  side  of  the  breast 
and  onder  his  left  shoulder.  There  was  no 
effort  on  the  part  of  the  witness  to  state 
the  direction  from  which  the  blows  were  de- 
livered as  was  done  in  the  McEee  Oase,  82 
Ala.  32,  2  Sooth.  461,  dtdd  by  tbe  appel- 
lant, and  that  case  Is  not  in  point 

Witness  Frank  Hipps,  for  the  defenduit, 
testified  that  about  an  hour  before  tbe  diffi- 
culty he  saw  deceased  with  some  pistol  car- 
tridges In  his  hands,  and  heard  htm  saj,  with 
reference  to  them,  "tbat  he  had  some  cap- 
sules ;  that  be  did  not  know  but  what  some 
of  the  boys  might  want  some,  and,  by  Ood, 
he  would  have  them  ready."  On  cross  the 
solicitor  was  permitted  to  ask  the  witness  if 
deceased  was  not  Joking  when  he  said  this. 
This  gnestion  called  for  a  collective  fact^ 
and  not  a  conclusion.  Moreover  the  answer 
to  the  question  was  harmless.  Tbe  witness 
stated  that  be  did  not  know  vtaetber  be  was 
Joking  or  not;  tbat  he  used  the  language 
stated. 

Tbe  state,  on  cross-examination  and  against 
tixB  defendant's  objection,  was  permitted  to 
ask  tbe  defendant's  witness,  Willie  York,  and 
two  other  witnesses,  how  far  they  lived  from 
Mr.  Henson,  the  father  of  the  deceased.  If 
It  be  conceded  that  the  qnesticm  called  for 
Irrelevant  and  immaterial  evidence,  yet  It 
was  a  question  on  cross-examination  and  one 
which  was  within  tbe  discretion  of  tbe  court 
to  allow.  Noblin's  Case,  100  Ala.  IS,  14 
South.  767;  Ames's  Case.  96  Ala.  120,  11 
South.  Thompson's  Cas^  100  Ala.  70, 

14  Sontb.  878;  Tobias  v.  TreLst  &  Co..  103 
Ala.  664,  15  South.  914;  Rhodes  Fumltnre 
Co.  T.  Weeden  &  Dent  108  Ala.  252, 19  South. 
818;  Stondenmelre  t.  Williamson,  29  Ala. 
S68 ;  Martin's  Case,  104  Ala.  71,  16  Sonth. 
82.  For  tbe  same  reason  there  was  no  error 
in  permitting  the  solicitor  to  ask  witness 
McClure.  "when  he  told  Mr.  Hill,  defendant's 
father,  about  witness  finding  the  pistol.** 
Nor  In  allowing  the  solicitor  to  ask  the  de- 
fendant on  the  cioss-examlnatlon  to  "name 
one  or  two  to  whom  he  showed  the  knots 
<m  bis  head."  And  upon  the  same  antlxnrltles 
and  considerations  we  hold  there  was  no 
error  In  allowing  tbe  solicitor  to  aaik  the 
defttidant  where  be  stayed  at  night  while 
at  Sktdmore^B. 

Tbe  objection  to  ttie  argammt  of  the  -solic- 
itor is  without  merit  Cross*  Case,  68  Ala. 
476;  Hobbs'  Case,  74  Ala.  89;  Motes  v. 
Bates,  74  Ala.  874;  Cunningham's  Case,  117 
Ala.  69^  23  South.  693. 

This  brings  us  to  consideratlott  of  written 
chai^  refused  to  the  dtfeadant  It  Is 
conceded  by  appellant  tbat  reftued  charge 
A  Is  a  duplicate  of  ^ven  charge  1;  hence 
the  court  was  under  no  duty  to  give  cbaige 
A.   1  Mayfleld'B  Dig.  p.  174,  |  209. 

Obarge  B  is  bad  for  not  hypothestshig  tbe 
materiality  of  the  fact  falsely  and  Intentlm- 


ally  sworn  to.  In  Oie  cases  dted  by  appel- 
lant the  fact  or  facts  referred  to  were  stated 
in  the  charge,  and  were  materiaL 

It  Is  here  insisted  that  charge  G,  refused  to 
tbe  defendant  should  have  been  given,  and 
the  case  of  Carter  v.  State  (Ala.)  40  South. 
82,  Is  relied  on  to  support  the  Insistence. 
The  charge  Is  a  copy  of  the  one  involved 
in  that  case,  with  the  exception  that  the  word 
"such"  is  Inserted  before  tbe  word  "doubt" 
thus  exempting  the  charge  from  the  par- 
ticular criticism  tbat  was  made  on  tbe  charge 
In  the  Carter  Case.  It  Is  true  the  court  In 
tbat  case  simply  said  of  the  charge  09  that 
it  "was  properly  refused,  as  It  was  hypothe- 
sised on  'any  doubf  in  the  minds  of  the  Jury, 
and  not  on  a  reasonable  doubt"  The  criti- 
cism was  sufficient  to  condemn  the  charge 
and  answered  the  purposes  of  the  court  on 
that  occasion ;  but  It  does  not  follow  ttiat  tbe 
charge  was  free  from  other  vices.  Tbe  charge 
might  well  have  been  condemned  for  the 
further  reason  that  it  was  argumentative. 
And  the  charge  in  Its  amended  form,  as 
It  appears  here,  must  be  condemned  as  being 
argumentative.  Amos'  Case,  123  Ala.  50,  28 
South.  624;  Nevill's  Case,  133  Ala.  99,  32 
South.  696;  Roger's  Case,  117  Ala.  9,  22 
South.  666;  Bowen's  Case,  140  Ala.  65,  87 
South.  233;  Spraggln's  Case^  189  Ala.  98» 
36  South.  1000;  Smith's  Case,  187  Ala.  2% 
84  Sonfb.  896. 

Charges  D,  F,  and  I  were  arguments,  and 
were  properly  refused.  Charge  besides 
being  aigumentatlve,  la  elliptical,  and  was 
properly  refused. 

George  Henson  was  the  only  witness  for 
tbe  state  that  the  evidence  tended  to  show 
concealed  the  pistol  and  cartridges,  or  at- 
tonpted  to  suppress  or  hide  any  fact  con- 
nected with  the  case.  In  Charge  21  for  the 
defmdant  he  received  full  benefit  of  tbe 
proposition  announced  by  refused  charge  B. 
Charge  21  was  evoi  more  pointed,  In  tbat  It 
named  tiie  witness,  and  tbe  court  was  under 
no  dn^  to  give  chaige  B. 

Refused  charge  H  was  substantially  given 
in  charges  4  and  9,  and,  without  determining 
wheQier  the  chai^  Is,  or  not,  vidons,  tb» 
court  was  under  no  du^  to  give  the  ctiargSh 
1  Hayfield's  Dig.  p.  174,  i  209. 

We  have  found  no  error,  and  the  Judgment 
appealed  from  is  affirmed. 

Affirmed. 

WBAKL19T,  a  X,  and  HARALSON  and 
DOWDBL^  JJ^  Cfflictir. 


ALLEN  V,  STATEI. 
(Sapreme  Court  of  Alabama.  May  81,  1906.) 

L  Obiuinal  Law— Bvidbnos— Flioht— Cok- 

RBcriNa  CiaoniurANCss. 

la  a  criminal  case,  evidence  of  flight  and  of 
the  facts  cmnected  therewith  is  admissible. 

[Bd.  Note.— For  cases  In  pofait,  see  voL  1^ 
Cent  Dig.  Criminal  Law,  I  T79J 
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2.  Sawb— SUBBSnDEa. 

Where,  in  a  prosecation  for  homicide,  tb« 
■tate  proved  that  defendaot,  a  aegro,  when  he 
cut  deceased  ran  off,  it  was  error  tor  the  court 
to  refoM  to  permit  defendant  to  prove  by  a 
white  mu  in  Uw  nelriiborbood  that  defendant 
went  from  the  icene  <n  the  difficult?  to  the  hoiue 
of  the  witness  to  whom  he  snrrendered  himself, 
and  by  whom  he  was  carried  and  delivered  to 
the  sheriff. 

[Ed.  Note. — For  cases  in  point,  see  voi.  14, 
Cent  Dif.  Criminal  Law,  U  778.  778.  802.] 

8.  Sahs— CuWNO  Eawa. 

That  defendant  was  himself  pennttted  to 
testify  to  aoch  facta  did  not  care  the  error  in 
excludirg  the  evidence  of  the  person  to  whom 
be  sorrendered  to  the  same  facts. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14* 
Coit.  DIs.  Criminal  Law,  {  2122;  vol.  IS.  Ctnt* 
Die  Criminal  £aw,  I  8146.] 
^  SAm— IirKTBUcmoNs— FaoviNOK  of  Jubt. 

An  Instruction  that  under  the  undiepnted 
evideoce  accused  bore  a  good  character  was 
properlr  refused  as  Invaduig  the  province  of 
the  jorr. 

5.  Sahb— MigLUDnfo  Insntucnons. 

An  instruction  that  words,  whether  oppro* 
brious  or  otherwise.  If  used  by  defendant  to  de- 
ceased, did  not  warrant  deceased  in  striking  or 
•ttempting  to  strike  defeodant  with  a  piece  of 
wood,  was  properly  refused  as  misleading. 

6L  HOUtCIDB— iNSTBUCTIONS— SSLF-DCFBRSK. 

An  instruction  that  the  burden  of  proof  is 
on  defendant  to  show  self-defense,  bat  it,  on  ail 
th«  evldeneoi  the  jniy  have  a  reaaonaUe  doubt 
as  to  whether  defendant  acted  in  self-defensa  or 
not,  he  was  entitled  to  an  aogolttal,  waa  prop- 
erly refused  for  failure  to  set  out  the  element! 
of  self-defense. 

7.  CuuiiTAL  Law— RiooBO— Vbhibb— inDiav- 

MEKT— SBBVICB  OR  WiTllESS. 

In  a  criminal  case,  the  record  should  dis- 
close that  an  order  was  made  requiring  the 
sheriff  to  serve  a  copy  of  the  indictment  and 
the  v«iire  on  accused  one  entire  day  l>efore  that 
fixed  for  his  trial,  aa  required  by  Code  1896, 
I  5273. 

Appeal  from  Circuit  Conrt,  Umestone  Coun- 
ty; D.  W.  Speake,  Judge. 

"To  be  offldally  reported." 

Surr^  Allea  was  convicted  of  murder  In 
tbe  second  d^ne,  and  be  ai^eala.  ReverBed 
and  remanded. 

Tbe  defendant  was  Indicted  tor  tbe  mnrder 
ot  Jim  Allen  by  catting  bim  witb  a  knif& 
He  waa  convicted  of  mnrder  In  tbe  second 
degree  and  setenced  to  tbe  penitentiary  for 
60  years.  Tbe  focta  necessary  to  an  nn- 
deratandlng  of  the  t^lnkm  snfflclently  appear 
tberein.  Tbe  defendant  requested  the  foUow- 
big  wrlttm  ebarges,  wblcb  were  refused  by 
tbe  conrt :  "(1)  I  charge  yon  that  under  tbe 
nndlqmted  evidence  in  this  case  tbe  defmd- 
ant  bore  a  good  cbaracter.  (2)  I  charge  yon 
tbat  wordfl.  wbefber  opprobrious  or  other- 
wise, if  used  by  this  defendant  to  deceased, 
Allen,  if  yon  find  he  did,  did  not  warrant  or 
JoBtity  Jim  Allen  in  striking  or  attempting 
to  strike  tbe  defendant  with  the  piece  of 
wood  referred  to  in  the  evidence,  If  you  be- 
lieve from  all  the  evidence  that  deceased  did 
strike  or  attempt  to  strike  the  defendant 
(3)  The  burden  of  proof  Is  upon  defendant  to 
show  self-defense,  yet  if,  upon  all  tbe  evi- 
dence, the  Jury  have  a  reasonable  doubt  as 
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to  whether  he  acted  In  self-defense  or  not, 
he  Is  entitled  to  the  benefit  of  tbe  doubt  and 
to  an  acquittal."  The  evidence  tended  to  show 
tbat  the  cutting  took  place  In  the  lot  of  the 
deceased,  and  the  difficulty  arose  over  the 
refusal  of  the  deceased  to  laid  tbe  defend- 
ant a  mule  to  ride  to  camp  meeting.  The 
evidence  for  defendant  tended  to  show  tbat, 
after  some  conversation  between  defendant 
and  deceased  about  tbe  mule,  deceased  picked 
up  a  piece  of  wood  and  attempted  to  strike 
tbe  defendant 

M.  K.  Clements,  for  appellant  Maes^ 
Wilson,  Atty.  Gen.,  and  W.  R.  Walker,  for 
tbe  State. 

DBNSON,  J.  The  defendant  was  convicted  of 
murder  In  the  second  d^ree,  and  sentenced  to 
Imprisonment  In  tbe  peuiteutlaiy  for  50  years. 

It  is  plain  law  tbat  flight  may  be  glvoi 
in  evidence  as  a  criminating  circumstance 
against  tbe  defendant  It  is  also  tme  tbat 
ail  tbe  facta  connected  witb  tbe  fllgbt,  either 
to  Increase  or  iiitninifh  tbe  probative  force 
of  the  fact  Itself,  may  be  given  in  evidence. 
And  it  was  said  tbSn  conrt  In  Bowie's 
Case,  and  reaffirmed  In  White's  Case,  tbat 
**tbe  nnfavorable  Infermce  against  tbe  pris- 
oner (from  proof  of  flight]  would  be  lessened 
If  be  volnntarlly  returned  and  surrendered 
himself  to  answer  tbe  accusation."  Bowie's 
Case,  SB  Ala.  83S:  Whites  Case,  111  Ala.  82, 
21  Bonth.  890.  Tbe  state  proved  by  several 
wltnessee  tbat  tbe  defendant,  when  be  cut 
tbe  deceased,  ran  off.  It  cannot  be  doidited 
that  this  woe  evldoice  tending  to  show  fllgbt 
Tbe  defendant  is  a  negro.  His  counsel  pvo- 
posed  to  show  that  he  went  from  the  scene 
of  the  dlfficnlty  to  the  bouse  of  Mr.  Gordon, 
a  white  man  In  the  neighborhood,  and  snr- 
rmdered  himself  to  blm,  and  tbat  Gordon 
thereupon  carried  defendant  to  Athens  and 
ddlvered  blm  to  the  aherlff.  On  tbe  author- 
ities supra  we  are  constrained  to  hold  that 
tbe  conrt  erred  In  not  allowing  the  proof  to 
be  made  by  Gordon.  We  must  not  be  misun- 
derstood. Proof  of  voluntary  surremder  is 
competent  only  in  eases  where  proof  of  flight 
has  been  made  and  In  response  to  such  proof. 

It  la  Insisted  by  counsel  for  the  stete 
tbat  the  error  In  not  allowing  tbe  proof  to 
be  made  by  Gordon  waa  witibout  Injury  to 
the  defendant,  as  tbe  defendant  was  subse- 
quently allowed  as  a  wltnees  in  bis  own  be- 
balf  to  testify  to  tbe  facto  offered  to  be  prov- 
ed by  Gordon,  and  tbat  there  was  no  evi- 
dence contradictory  to  bts  on  this  subject. 
We  cannot  say  that  Injury  did  not  follow 
from  tbe  error.  Tbe  jury  may  not  have  be- 
lieved the  defendant.  At  any  rate,  we  can- 
not say  tbat  they  accepted  his  testimony  in 
this  respect  as  the  truth. 

There  was  no  error  In  the  refusal  to  give 
the  written  charges  requested  by  tbe  defend- 
ant Charge  1  Is  invasive  of  the  province  of 
tbe  jury.  Charge  2  Is  misleading.  Charge 
8  falls  to  set  out  the  elements  of  self-defense. 
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The  defendant  Is  Indlctea  for  a  capital  of- 
fense^  and  we  feel  it  ma  dnty  to  call  attain 
tl<ni  to  tlie  Imperfect  condltifni  of  the  record, 
mia  record  falla  to  dladoae  that  an  order 
waa  made  raqi^rfng  tbe  afaerifl  to  serra  oa 
fbe  defoidant  one  entire  day  before  the  day 
flxeft  for  the  trial  a  copy  of  tbe  Indictment 
and  tbe  venire.  Code  1806,  I  Cai3;  Splcer'a 
Caa^  60  Ala  160;  More  care  abonld  be  takan 
than  ia  evidenced  by  this  record  to  aee  ttiat 
statntory  reqnlremmti  are  complied  with. 

Tbe  judgment  !■  reversed,  and  the  canae 
remanded. 

WOAELBT.  C.  J.,  and  HARALSON  and 
DOWDBI^  concnr. 


JABBLBS  ft  COLIAS  CONFEGTIONBBY 
CO.  T.  BROWN. 
(Supmue  Court  of  Alabama.   June  6,  1906.) 

1.  PABTT  WaXXB  —  OOKSTBUCTIOR  Or  CON- 
TBACT. 

Where  a  contract  between  tbe  owners  of 
adjoining  lots  provided  that,  in  consideratioD  of 
tbe  constraction  of  a  wall  b7  one  of  tbe  owners 
partly  upon  the  lot  of  each,  the  other  owner,' 
when  ha  built  on  bis  lot,  would  pay  one- half 
of  the  cost  of  the  wall,  such  owner,  when  he 
built,  was  liable  for  one-half  of  the  cost  of 
the  wall,  irrespective  of  whether  he  joined  the 
building  to  tbe  party  wall  or  not. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  8S, 
Cent.  Dig.  Party  Walls,  |  SOj 

2.  SAIO— AOBBEUBNT  RUNMINa  WITH  LaKD. 

Where  a  party  wall  is  built  by  one  of  the 
adjoining  owners  nnder  an  agreement  by  which 
the  other  owner  aerees  to  jpay  for  part  of  the 
expense  of  the  wall,  and  it  u  expressly  provided 
that  the  covenant  to  make  such  payment,  shall 
mn  with  the  land  and  t>e  binding  on  the  present 
or  future  owners,  the  covenant  does  ran  with 
the  land  and  is  binding  on  successive  owners. 

[Bd.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Party  Walls,  58  45-58.] 

Appeal  from  City  Court  of  Birmingham; 
C-  W.  Fa-ffUBon,  Judge, 

"To  be  officially  reported." 

Action  by  tbe  Jebeles  &  Coltaa  Confection- 
ery Company  agalnat  W.  B.  Brown.  From  a 
Judgment  for  defendant,  plaintiff  appeala. 
Reversed. 

The  appellant  brought  suit  in  the  court  be- 
low to  recover  91fiS0,  the  value  of  one-lialf 
of  a  party  bride  wall,  setting  out  In  full  tbe 
contract  between  defendant  and  plalntifTa 
vendcff.  Tba  terma  of  tbe  contract  are  anffl- 
doitly  set  out  In  tAe  opinion  of  the  court. 
Dannrrera  were  filed  to  the  complaint  on 
a  numt)er  of  grounda.  but  tiie  material  ones, 
and  the  chmb  discussed  in  the  opinion,  are : 
"(1)  ^ere  ia  no  averm»it  to  show  that  there 
was  any  consideration  for  tbe  alleged  agree- 
ment on  tbe  part  of  the  defendant  to  pay  tbe 
plaintiff  $1,260  tor  satd  half  of  aald  wall. 
(2)  There  is  no  averment  to  abow  that  $1,250 
is  one-half  of  the  market  value  of  the  wall 
at  tbe  time  ot  tbe  bringing  of  the  suit,  or 
on  the  12th  day  of  October,  1903.  (3)  There 
la  no  averment  to  show  when  the  defendant 


agreed  and  prmnlsad  to  pay  plaintiff  $1,200 
tor  (m-half  of  aaid  waU.  (4)  There  la  no 
averment  to  ahow  that  plaintiff  waa  not  at 
the  time  of  the  bringing  of  this  suit  using  and 
enjoying  and  retaining  tbe  right  to  use,  have, 
luld,  and  vayij  tbe  whole  of  aaid  walL  09 
There  la  no  averment  to  ahow  tbat  the  de- 
foidant la  using  or  wjoying  tbe  uae  of  said 
wall."  nieae  demurrers  were  aoatalned.  and, 
the  plaittttfl  declining  to  plead  ovw,  Judgment 
waa  rendered  for  defmdant 

Powell  ft  Blackburn,  for  appellant  B.  J. 
Smyer,  for  appellee. 

SIMPSON,  J.  This  waa  an  action  brought 
by  tbe  ap[>ellant  (platntlfl)  against  tbe  ap- 
pellee (defendant)  to  recover  one-half  tbe 
value  of  a  partition  wall,  and  Is  based  upon 
tbe  contract  which  la  aet  out  in  the  record. 
The  arguments  of  counsel  reat  the  case  en- 
tirely lypon  the  conatructlon  of  this  contract, 
while  the  caae  went  off  on  the  ruling  of  the 
court  in  sustaining  a  demurrer  to  the  com- 
plaint In  which  such  contract  la  set  out.  Tbe 
argument  of  the  appellee  (defendant)  is  that, 
although  tbe  contract  states  that  Merc» 
should  pay  for  half  of  the  partition  wail 
whea  be  began  "to  build  or  get  ready  to 
build,"  yet  tbe  evident  meaning  of  the  con- 
tract waa  that  he  was  to  pay  for  It  only 
when  he  availed  himself  of  the  use  of  the 
wall  by  Joining  to  it  or  building  on  It 

In  tbe  interpretation  of  contracta  we  muat 
take  the  contract  as  it  ta  written  by  tbe 
parties  themselves,  and  we  cannot  infer  that 
they  Intended  anything  other  than  that  which 
is  expressed  or  plainly  Indicated  by  the  worda 
of  tbe  contract  In  thia  caae,  tlie  contract 
starte  out  by  atatiiv  that  one  party  is  about 
to  buUd  a  wall  and  that  both  pazHea  desired 
that  tbe  wall  ahaU  be  built  ao  tbat  one-half 
of  It  aliall  rest  (»i  the  lot  of  each  iiarty,  and 
that  It  ia  to  the  Interest  of  each  of  aald 
parties  to  ao  build.  This  ia  a  plain  state- 
ment to  the  effect  that  each  party  oonald- 
ered  it  of  some  value  to  him  that  tbe  wall 
should  be  erected  in  this  way.  Tbo  cm- 
tract  then  goes  on  to  state  that  in  conaldera- 
tlon  of  the  premlsea  and  tbe  sum  of  one 
dollar,  the  wall  shall  be  ao  built  and  that 
Mercer  (to  whose  rlgbts  and  llabilitlea  tbe 
appellee  succeeds)  should  pay  for  half  of  tbia 
wall  whenever  he  built  on  this  lot  or  got 
ready  to  build.  We  cannot  undertake  to 
say  what  toIuo  be  attached  to  tbe  wall,  nw 
why  lie  considered  it  valuable  to  himself 
that  the  wall  should  be  ao  built  while  wo 
might  conjecture  that  evoi  If  be  did  not 
build  upon  tbe  wall  or  actually  Join  his 
wall  to  it  yet  he  considered  it  valuable  to 
him  to  have  the  wall  there  for  the  benefit 
of  its  latwal  aupport  to  any  wall  which  be 
might  buiid,  though  not  actually  Johied  to 
It  However  that  might  b^  he  has  stated 
the  foct  that  It  was  valuable  to  him  and  be 
has  agreed  to  pay  for  It  on  tbat  contingency, 
and  not  on  tlie  omtingency  of  his  Joining  to 
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IL  It  may  be  fnrtber  stated  tbat,  In  tbU 
case,  tbe  complaint  to  which  the  court  sus- 
tained the  dttunrr^r  does  not  state  In  the 
last  count  that  "In  erecting  said  bnlldlng  the 
defendant  Joined  bis  building  to  and  used 
said  part7  walL"  Without  going  Into  the 
various  points  that  have  been  raised,  and 
tbe  dlTergencles  on  minor  matters  In  regard 
to  covenants  running  with  the  land,  It  la  sntB- 
etent  to  state  tbat  tbe  decided  w^ht  of  au- 
thority, both  in  quantity  and  quality,  sua- 
talned  the  proposition  that  wbm  a  party  wall 
Is  bnllt  by  one  of  the  adjoining  proprietors, 
unda  an  agreement  such  as  was  made  In  this 
case,  which  contained  a  distinct  agreement 
tbat  tbe  "covenant  shall  run  with  tbe  land 
and  be  binding  on  tbe  present  or  future 
own«s,**  tbe  covenant  doea  run  with  the  land, 
and  Is  blndliv  on  successive  owners,  of  both 
covenantor  and  covmantee.  Mott  et  al.  v. 
Oppenbelmer  et  al.,  185  N.  T.  812,  319,  81  R 
B.  1O07,  17  B.  A.  409;  Bocbe  v.  Ulhnan 
104  III.  11,  IflL 

In  Illinois,  the  case  of  Roche  v.  UUman, 
104  111.  11,  was  an  agreonent  for  building 
a  party  wall  which  was  to  '^nn  with  tbe 
land**;  the  suit  being  by  tbe  party  who  bad 
boUt  the  wall  against  a  successor  to  tbe 
other  party  to  the  covenant,  who  came  Into 
the  property  after  several  successive  conv^- 
ancee.  The  court  held  that  the  elfect  of 
this  agreement  was  to  give  to  each  of  the 
parttes  an  easement  on  tbe  otber's  lota 
"wbifdi  became  appurtenant  to  tbeir  several 
estates,  and  would  pass  to  thtir  respective 
assignees  1^^  any  mode  of  conveyance  that 
would  transfOT  tbe  land."  Page  18.  And  In 
short  tbe  court  determined  that  according 
to  tbe  "decided  weight  of  authority"  tbe  last 
owner  of  tbe  lot,  upon  whldi  the  burdoi  of 
paying  for  one-balf  of  tbe  wall  rested,  "be- 
came bound  for  tbe  performance  of  the  cove- 
nant to  pay  one-half  the  cost  of  coDStractlng 
the  wall.**  Page  19.  In  tbe  case  of  Gibson 
T.  Holden,  115  111.  199.  8  N.  E.  282,  S6  Am. 
Bep.  146,  H.  and  A.,  being  adjoining  lot 
owners,  made  tbe  party  wall  agreement 
O.  became  a  successor  to  H.,  the  party  who 
bnilt  the  wall,  and  K.,  successor  to  A.,  tbe 
party  who  agreed  to  pay.  K.,  desiring  to 
build,  filed  a  bill  stating  that  H.  (tbe  orig- 
inal builder)  and  O.  (bis  successor)  Acb 
claimed  tbe  money,  and  praying  that  tbey  be 
required  to  Interplead.  Tbe  court  held  that, 
while  tbe  obligation  to  pay  passed  to  succes- 
sive owners  as  appurtenant  to  tbe  land,  yet 
tbat  as  to  tbe  party  who  originally  built  tbe 
wall  It  became  a  debt  due  him,  and  did 
not  pass,  but  remained  a  debt  due  to  blm, 
and  gave  the  singular  reason  tbat  otherwise 
each  successive  owner  would  be  entitled  to 
demand  payment  for  balf  of  the  wall,  al- 
tbot^h  It  bad  been  previously  paid  to  bis 
predecessor.  Page  206,  115  111.,  page  285. 
3  N.  E.  (56  Am.  Rep.  14«).  It  Is  clear  that 
no  such  result  would  follow.  In  referring  to 
tbe  case  of  Bocbe  v,  UUman,  supra,  the  court 


recognizes  the  correctness  of  that  dedslon 
to  the  effect  tbat  tbe  last  suocesslve  owner 
was  liable  to  pay  for  one-balf  of  tbe  wall 
when  the  time  for  payment  according  to  tbe 
agreement  arrived.  Page  211.  115  111.,  page 
287,  8  N.  B.,  (56  Am.  R^.  146).  In  Mas- 
sachusetts, the  case  of  Joy  v.  Bcwton  Penny 
Savings  Bank,  115  Mass.  60,  was  one  In 
which  the  agrement  In  regard  to  tbe  party 
wall  mwely  authorised  one  lot  owner  to 
build  on  the  Une,  and  the  other  party  agreed 
that  he,  his  heirs,  or  asslgna  would  pay  for 
<Hie-ha1f  the  cost  when  they  need  It,  and 
nothing  was  said  about  tibe  agreement  (which 
was  not  under  seal)  running  with  the  land. 
The  court  held  tbe  contract  to  be  a  personal 
one;  the  court  referring  to  tbe  fact  that  it 
was  nothtaig  but  "b.  slmide  contract,"  and 
that  there  was  notl^ng  In  tbe  deed  to  show 
an  Intoit  tbat  the  right  to  the  paymoit 
should  pass,  although  It  seems  to  be  admit 
ted  that  tbe  last  owner  who  used  the  wall 
"might  be  held  chargeable  for  tlie  cost  of 
the  half  so  used."  In  a  later  case,  the  a^ee- 
mtait  did  not  state  that  the  agreement  (which 
was  under  seal)  should  run  with  the  land, 
but  merely  that  "this  agreement  shall  bind 
ourselves,  our  hebrs,  aligns,  and  repreaen- 
tattves,  forever."  Tbe  court  bM.  that  tba 
agreement  '*created  mutual  eovounta  running 
wltbeacblot"  Theconrtdrew  tbe  distinction 
between  a  merely  personal  agreement,  and 
<me  creatU^  "an  easement  itf  use  and  sup- 
port Jn  fitvor  of  eadi  lot  owner,"  and  held 
tbat  "the  burdens  and  ben^lts  were  Insepar- 
ably cmmected"  and  that  the  party  could 
no  more  avoid  paying  than  he  could  prevent 
the  wall  from  standing.  King  v.  Wight;  165 
Mass.  444,  29  N.  B.  644.  The  later  case  of 
Pfelfer  v.  Mathews,  the  court  recognized  the 
same  principle,  but  held  that  In  that  case 
tbe  person  who  owned  tbe  adjoining  lot  and 
built  to  tbe  wall,  became  indebted  for  hte 
balf  of  tbe  wall,  and  tbat  tbe  purchaser 
at  mortgage  sale,  who  came  In  thereafter, 
could  not  be  made  liable.  Tbe  Supreme 
Court  of  Indiana  held  tbat  the  covenant  to 
pay  for  half  of  a  party  wall  ran  with  the 
land,  while  tbe  question  whether  the  right 
to  receive  payment  also  ran  with  the  land 
depended  "upon  tbe  contract."  and,  as  In 
that  case  tbe  original  builder  In  conveying 
his  lot  specially  reserved  tbe  right  to  receive 
the  compensation,  it  went  to  blm.  0)nduitt 
V.  Koss,  102  Ind.  166.  26  N.  B.  lOa  The 
Supreme  Court  of  Missouri,  in  a  case  where 
tbe  adjoining  lot  owners  made  a  party  wall 
agreemwjt,  with  no  mention  of  Its  running 
with  tbe  land,  and  not  even  mentioning 
heirs  and  assigns,  tbe  court  held  tbat  the 
agreement  could  be  enforced  In  equity  be- 
tween subsequentowners.  Sharp  V.  Obeatbam, 
88  Mo.  496,  57  Am.  Rep.  433.  In  a  previous 
case  tbat  court  had  decided,  in  a  case  where 
the  party  wall  agreement  made  no  mention 
of  its  running  with  tbe  land  and  did  not  even 
mention  heirs  and  assigns,  that  tbe  contract 
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ran  with  the  land,  so  u  to  make  the  owner 
ot  tba  adJoiQlns  lot  at  the  time  of  Joining  to 
tiie  mil  liable;  bnt,  as  the  contract  was 
merely  personal,  the  right  to  rec^ve  payment 
did  not  pass  from  the  original  contracting 
party,  as  there  was  nothing  In  the  contract 
to  Indicate  that  intention.  Hullng  t.  Ches- 
ter, 19  Mo.  Appi  607.  Hie  Siqtreme  Oonrt  of 
Minnesota  held  tliat  It  was  competent  fbr 
the  parties  to  make  the  contract  a  men  vm- 
aonal  obligation,  and  In  the  case  before  that 
court  held  that  subsequokt  purchasers  of  the 
burdened  lot  took  It  with  the  obligation  to 
pay  for  half  ot  the  wall  when  the  condition 
happened,  and  that  from  the  language  of  tiie 
ccmtract  the  court  gathered  that  the  right 
to  receive  the  mon^  remained  iHth  the 
original  balldOT  of  the  wall.  FUlsbury  t. 
Morris,  54  Minn.  498.  S6  N.  W.  170. 

A  carefnl  writer  in  an  exhaostlve  examina- 
tion of  this  matter  states  that  '*tfae  general 
Interpretation  Is  that,  If  the  bnilder  sells 
his  property  before  the  adjoining  lot  owner 
builds,  he  conveys  to  his  vendee  title  to  the 
whole  wall  and  the  right  to  collect  cost  of 
half  of  the  wall  from  the  other  when  be 
builds."  SImms  on  ODvenants,  p.  217.  Our 
own  court  has  not  passed  upon  the  exact 
question  of  a  party  wall  agreement,  but  Its 
deliverances  on  the  subject  of  covenants  run* 
ning  with  the  land  Indicate  an  agreement 
with  the  principle  before  stated.  Bobbins 
V.  Webb,  68  Ala.  393;  Gilmer  v.  M.  &  M. 
Ry.,  79  Ala.  669,  58  Am.  Rep.  623;  M.  &  M. 
Ry.  V.  Gilmer,  86  Ala.  422,  5  South.  188.  It 
wilt  be  observed  that,  In  all  the  agreements 
referred  to  In  the  various  cases,  the  agree- 
ments provided  for  payment  when  the  other 
party  used  the  wall;  but  in  this  case  that  ex- 
pression was  carefully  avoided,  and  the  party 
was  to  pay  whenever  he  determined  to  bnlld 
on  his  lot.  The  demurrer  was  consequently 
erroneously  sustained. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TTSON,  ANBBBSON,  and  DBNSON,  JJ.. 
cimcnr. 


BQTHTABLB  MFG.  00.  T.  HOWARD. 
(Supreme  Court  of  Alabama.   June  6,  1906.) 

1.  Appsai/— Second  AppEiki^-ScoPE  or  Re- 
view. 

Where,  on  a  former  appeal  It  was  held 
that  a  demurrer  to  a  plea  nbonld  have  been 
suBtained,  but  on  retrial  It  did  not  appear  that 
any  ruling  was  made  on  the  demurrer,  an  assi^- 
ment  error  predicated  on  the  former  ruling 
was  not  available  on  a  subsequent  appeal. 

[Bd.  Note. — ^For  cases  In  point,  see  ^1.  % 
Cent.  Dig.  Appeal  and  Brror,  H  4368-436&] 

2,  CoNTBAcrs— Pehvormance— Time. 

Where  as  a  part  of  a  contract  of  sale  the 
seller  bound  itself  to  give  a  bond  to  perform 
Ite  part  of  the  contract  and  file  the  same  with  a 
bank,  but  no  time  was  fixed  for  the  filing  of 
the  bond,  the  seller  was  bound  to  file  the  same 
within  a  reasonable  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  U  944-956.] 


8.  Save— BviDBHcs. 

As  part  of  a  contract  of  sale,  the  seller, 
located  in  Iowa  City,  Iowa,  agreed  to  file  a  bond 
with  the  bank  in  the  buyer's  place  of  business 
In  Albertville,  Ala.  The  contract  was  made 
March  14,  1901,  and  was  received  by  the  seller 
on  March  16th.  Two  days  thereafter  the  seller 
shipped  a  portion  of  tbe  eoods,  and  four  days 
thereafter  delivered  the  balance  to  a  carrier  for 
shipment  to  the  buyer.  The  buyer  claimed  that 
a  bond  was  mailed  to  the  bank  on  April  3d, 
which  tbe  bank  never  received,  apd  on  May  2d, 
mailed  to  the  bank  another  bond,  which  was 
received  a  few  days  later.  Beld,  that  the  lat- 
ter bond  was  not  filed  within  a  reascmable  time 
and  did  not  constitate  a  comi^iance  with  the 
seller's  obligation. 
4.  Saue— Question  roB  Jubt. 

Where  a  seller  agreed  to  file  a  bond  to  com- 
ply with  its  contract  with  a  bank  at  the  buyer's 
place  of  business,  and  offered  evidence  to  show 
that  the  bond  was  mailed  to  the  bank  on  a  cer- 
tain date,  which  the  bank  claimed  never  to 
have  received,  whether  the  bond  was  received 
by  the  bank  was  for  the  jury. 
6.  Sahe— Evidence. 

Where,  in  an  action  for  breach  of  a  con< 
tract  of  sale,  it  was  claimed  that  the  sells  did 
not  file  a  bond  as  required  by  the  contract  with- 
in a  reasonable  time,  and  the  evidence  showed 
that  letters  passed  between  the  bnyer  and  sdler, 
which  were  sent  through  tbe  mall  by  which  a 
bond  not  received  was  claimed  to  nave  been 
sent  by  tbe  seller,  evidence  that  It  took  three 
or  four  days  for  a  letter  to  pass  between  tbe 
buyer  and  seller  was  admissible. 

6.  DEFOsmoNS— Motion  to  Quash— Gboitnds, 

A  deposition  was  not  subject  to  a  motion  to 

?[ua8b  because  no  copy,  of  certain  papers  referred  to 
n  one  of  the  interrogatories  bad  been  served  on 
the  opposite  party  before  the  issuance  of  a  «Hn- 
misaion  and  the  taking  of  tbe  deposition. 

[Ed.  Note. — For  cases  in  point,  see  toL  1Q| 
CenL  Dig.  Depositions,  |  221.] 

7.  CoNTBACTs— Perfobuahct  OF  ConozTiom 
—Question  or  Law. 

where,  in  an  action  for  breach  of  a  con- 
tract of  sale,  the  seller  had  not  filed  a  bond  re- 
quired by  tbe  contract  within  a  reasonable  time, 
an  instruction  that.  If  the  bond  was  filed  within 
such  time  as  to  afford  the  buyer  all  the  protec- 
tion he  was  entitled  to  under  the  contract,  plain- 
tiff was  entitled  to  recover,  was  properly  re- 
fused as  submitting  a  question  of  law  to  the 
jury. 

8.  Appbai/~Inbtbucttons— Fbejudice. 

Where  tbe  contract  of  sale  was  allied  to 
have  t>een  broken  by  tbe  seller  by  its  failure 
to  file  a  bond  within  a  reasonable  time  as  re- 
quired, instmctlons  that  ft  was  the  seller's  dn^ 
to  see  that  the  bond  was  filed  within  a  reason- 
able time,  and  that  the  buyer's  failure  to  advise 
the  seller  that  the  bond  bad  not  been  filed  would 
not  furnish  the  seller  an  excuse  for  not  filing 
It  withhi  a  reasonable  time,  were  not  prejndfdal 
to  the  seller. 

Appeal  from  Circuit  Cour^  Marshall  Ooun- 
ty;  W.  W.  Haralson,  Judge. 

"Not  oflBcially  reported." 

Action  by  the  I]qultable  Manufacturing 
Company  against  J.  M.  Howard.  From  a 
judgment  for  defendant,  plaintiff  appeals. 

Affirmed. 

^Is  was  an  action  by  appellant  to  re- 
cover of  appellee  9200,  the  purchase  price 
of  certain  jewelry  allied  to  have  been 
shipped  by  appellant  to  appellee  under  a 
writtot  contract  and  order.  The  facts  in 
referoice  to  tbe  pleadings  sufficiently  appear 
la  the  <^ialon.  The*  terms  of  the  contract 
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relied  upon  as  a  defense  were  that  the  said 
company  (ailed  to  file  bond  as  agreed  to  In 
tbe  written  contract  guarantying  the  proper 
performance  of  the  BtipolatlonB  ma^  by 
them  In  the  (Contract  The  contract  was  set 
out  as  an  exhibit  to  plea  6.  The  lntarroga< 
toiies  propounded  to  tiie  wltoeas  Riddle  had 
r^erence  to  the  time  of  the  fiUsv  of  the 
bond  with  the  bank  mentioned  In  the  con- 
tmcti  the  First  National  Bank  of  Oadsden. 
It  was  shown  In  the  Intorrogatorlea  that 
Riddle  was  tbe  president  of  the  bank  and 
made  the  Indoisement  as  to  tlie  receipt  of 
the  bond  and  notification  of  the  same  to 
Howard.  In  one  of  the  interrogatories  a 
bond  or  paper  and  envelope  was  referred  to 
as  being  attached  tbereto.  Before  eata- 
tng  upon  the  trial,  tbe  plaintiff  moved  the 
conrt  to  gnash  the  interrogatories  pnqiKiund- 
ed  to  Riddle  and  his  answers  thereto  on  the 
gronnds  that  tli^  were  incomplete*  as  no 
copy  of  the  bond  or  papmr  and  enveh^  re- 
ferred to  In  the  fourth  Interrogatory  aa 
being  attached  to  tbe  same  was  ever  served 
m  tbe  plaintiffs  befbre  the  Issuance  of  a 
commlsalon  and  the  taking  of  said  deposi- 
tion. The  other  facts  sufficiently  appear 
In  the  opinion. 

Chnrges  1  and  2  were  refnsed  to  plaintiff. 
Charge  1  is  the  general  affirmative  charge. 
C3iargc  2 :  "The  court  charges  the  Jury  that, 
if  the  bond  (tfered  in  evidence  was  filed  in 
the  bank  within  such  a  time  as  to  afford 
defendant  all  the  protection  he  was  entitled 
to  nnder  the  contract,  yon  must  find  for  the ' 
plaintiff.*'  The  court  gave  the  following 
charges  at  the  request  of  defendant :  Charge 
6 :  "The  court  charges  the  Jury  that  it  was 
the  duty  of  tbe  plaintiff  to  see  to  It  that 
tbe  bond  was  filed  In  tbe  bank  within  a 
reaaonable  time."  Charge  6:  "The  failure 
•f  the  defendant  to  advise  the  plaintiff  that 
tbe  bond  was  not  filed  In  the  bank  would 
not  fnmlsb  tlie  plaintiff  with  an  ezcnae  for 
not  filing  tiie  bond  In  the  bank  within  a 
reasonable  time."  Uten  was  verdict  for 
the  defendant,  and  the  plaintiff  appeals. 

Street  &  Isbell,  for  appellant.  John  A. 
liosk,  for  appellee;  . 

TYSON,  J.  When  this  case  was  here  <m 
fMmer  appeal  It  was  held  that  the  demurrer 
Interposed  to  plea  numboed  S  should  have 
been  sustained.  140  Ala.  262,  87  South.  106. 
Upon  tiie  trial  resulting  in  the  Jodgmeot 
from  which  this  appeal  Is  prosecuted,  tbe 
demvrer  to  this  plea  does  not  appear  to 
hare  been  ruled  on,  and  the  asaignment 
of  error  seems  to  be  predicated  upon  the 
former  ruling  of  the  trial  court  That  rul- 
ing is,  of  course,  not  revlaable  on  this  appeal. 
GreeIy<Bamham  Grocery  Go.  t.  Cottinghara 
(Ala.)  89  South.  607. 

The  as^bnmente  of  mar  based  tm  the 
action  of  the  court  la  overmling  the  de- 
murrer to  the  sixth  and  seventii  pleas  Is  not 
Insisted  on.  The  dtfense  invoked  by  the  I 
«lxtb  plea  im  a  breaiA  of  the  contract  on  I 


the  part  of  the  plaintiff,  wherAy  It  bound  It- 
self to  give  a  bond  In  the  sum  of  $200  to  be 
filed  by  them  In  the  First  National  Bank 
of  Gadsden.  Ala.,  conditioned  that  th^ 
would  perform  tbtta  part  of  the  contract, 
and  that  d^ttidant  rescinded  said  amtract 
and  notffied  plaintUh  of  his  refusal  to  ac- 
cept the  goods. 

On  former  appeal  It  was  held,  as  no  time 
was  specified  In  the  contract  when  the  bimd 
was  to  be  filed,  the  law  Implies  that  plain- 
tiffs had  a  reasonable  time  within  which  to 
file  It  The  contract  was  entered  Into  on  the 
14th  day  of  March,  1001,  between  plaintiffs' 
agent  and  defendant  at  Albertvllle,  In  this 
state,  the  letter's  place  of  buainess.  and  was 
forwarded  to  plalntUCB  at  their  place  of  buai- 
ness at  Iowa  City.  Iowa,  and  received  by 
them  on  the  16tb  day  of  the  same  month. 
Two  days  later  plaintiffs  shipped  by  frdgbt 
the  show  case,  and  on  the  20th,  four  days 
after  tbe  receipt  of  the  contract  delivered 
to  the  egress  company  for  shipment  to  de- 
fendant the  Jewelry.  By  the  terms  of  tbe 
contract  the  dellTcry  of  tiiese  goods  to  the 
common  carrier  was  a  -delivery  to  the  de- 
fendant The  testimony  offered  by  plain- 
tiffs tended  to  show  that  on  the  8d  day  at 
April  following,  they  mailed  a  bond  to  the 
bank,  but  which,  according  to  the  tendencies 
of  the  testimony  taitroduced  In  bebalf  of  de- 
fendant, was  Uttver  received.  Whether  tbe 
bond  was  received  by  the  bank  was  a  ques- 
tion for  the  Jury.  Rosenthal  v.  Walker, 
111  n.  S.  18S,  4  Sup.  Ct  382,  28  Lu  Bd.  896. 
But  conceding  that  It  was  received.  It  may 
be  seriously  doubted  whether  It  was  ffied 
wltii  the  bank  by  plaintiffs  within  a  rea- 
sonable time  as  they  obligated  themselves 
to  db. 

On  ttie  2d  day  of  May,  inferably,  after 
defendant  had  notified  plaintiffs  that  he 
would  not  accept  the  goods  from  the  carrlm 
on  account  of  their  failure  to  comply  with 
the  contract  th^  executed  and  mailed  to 
the  bank  another  bond  which  was  received 
a  few  days  later.  This  was  dearly  not 
witbin  time,  and  therefore  not  a  compliance 
wiUi  plaintifCs*  obligation.  And  it  may  be 
so  declared  as  matter  of  law.  Cotton  v.  Cot- 
ton. 76  Ala.  345  ;  2  MayQeld'a  Dig.  p.  776, 
I  877.  The  evidence  showed  that  letters 
had  passed  between  plaintiffs  and  defendant 
which  were  sent  through  the  mall.  This 
being  true,  we  cannot  see  any  possible  ob- 
jection to  defmdant  being  allowed  to  testify 
that  it  took  three  or  four  days  for  a  letter 
to  go  from  Iowa  City  to  Alb»tvllle.  Be- 
sides, If  this  testimony  was  erronoualy  ad- 
mitted, It  Is  clear  that  It  could  not  have 
been  of  prejudice  to  plaintiffs.  There  was 
clearly  no  merit  In  tfie  motion  of  plaintiffs 
to  quash  tbe  deposition  of  Riddle. 

We  are  unahio  to  dclermtue  with  any  de- 
gree of  certiiiuty  from  the  record  what  an- 
swer is  referred  to  In  brief  of  appellant's 
I  counsel  as  being  "the  answer  of  said  wit- 
I  nflss  Riddle  to  the  last  question  of  flftb  m- 
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terrogatory."  The  same  may  be  utld  of 
the  Insistence  with  raspect  to  the  6th  InteN 
rogatory.  The  letter  of  defendant  to  plain- 
tiffs of  date  April  29,  1801*  was  clearly  com- 
petent to  show  his  notlflcatlon  to  them,  as 
arnred  In  the  sixth  plea,  -of  his  refusal 
to  accept  the  goods. 

Charges  1  and  2,  requested  by  plaintiffs, 
were  clearly  properly  refused.  The  first  of 
these  was  the  general  afflrmative  charge, 
which,  of  comw,  should  not  haTO  been  given. 
The  second  dearly  submits  a  question  of  law 
to  the  }ury.  IBesidea,  the  bond  introduced 
In  evidence,  being  the  one  recelTed  by  the 
bank,  was,  as  matter  of  law,  not  filed  with 
the  bank  within  time. 

There  was  no  error  of  which  the  pialntlfls 
can  complain  in  the  giving  of  cfhargea  6  and 
6  for  defendant 

WEAKI/ET,  a  J.,  and  SIMPSON  ud 

ANDERSON.  JJ.,  cracur. 


WELLS  V.  STATE. 
(Supreme  Court  of  Alabama.  June  6,  1006.) 

1.  Cbui inAZi  Law  —  Vxbdioi  —  Behdition  — 

PbKSERCE  or  ACOITSED. 

In  all  criminal  cases  the  verdict  must  be 
rendered  in  open  court  and  In  the  presence  of 
the  accused. 

[Eid.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Lav,  SB  1478-1480.  20881 

2.  Sake— Fklo  NIBS— Recobd. 

In  proBecutions  for  felony  tbe  record  of  con- 
viction must  affirmatively  show  that  the  prisoner 
was  personally  present  when  the  jury  returned 
their  verdict. 

8.  Saub— Bboeftiob  of  Vebdict— Recess.  . 

In  a  prosecution  for  felony  it  is  error  to 
allow  the  verdict  to  be  received  by  the  clerk  dur- 
ine  a  recess  of  the  court  in  die  ^sence  of  tbe 
prisoner,  even  though  with  tbe  consent  of  bis 
counsel. 

[Ed.  Note^For  casea  In  potait,  see  vol.  14 
OenL  Dig.  Crimhial  Law,  |i  1478-1480.  2083J 

4.  Sake— Acquittal. 

Where,  in  a  prosecution  for  either  a  felony 
or  misdemeanor,  the  verdict  was  received  in  the 
absence  of  tbe  defendant  and  the  jury  were  dis- 
charged, such  proceeding  operated  as  an  acquit- 
tal, and  could  not  be  cured  by  the  reconvening 
of  the  jury  after  accused  appeared  in  court  and 
after  they  had  dispersed,  but  before  the  verdict 
was  read. 

[Ed.  Note. — For  cases  in  point,  see  vol  1^ 
Cent.  Dig.  CrinUnal  Law,  i  1480.] 

6.  Same— Waives— MiBDEUXAHOBS. 

In  a  prosecution  for  a  misdaneanor,  aecna- 
ed  may  waive  his  right  to  be  present  when  tbe 

verdict  is  returned. 

[E3d.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  1478-1480,  21200 

Appeal  from  Madison  County  Court;  W.  T* 
Lawler,  Judge. 

"To  be  officially  r^rted." 

John  Wells  was  convicted  of  disturbing  an 
assemblage  of  people  met  for  religious  wor- 
ship, and  be  appeals.  Reversed  and  randered. 

The  defendant  was  Indicted  at  the  Febru- 
ary tenn,  1900,  of  the  Madison  circuit  court 


for  diflturbing  an  assemblage  of  people  met 
for  a  rellglouB  worship.  The  case  was  re- 
turnable to  the  county  court  of  said  Madison 
county  and  was  there  tried.  Tbe  facta  are 
BUffitdently  stated,  and  It  Is  admitted  that 
these  are  the  facts,  in  the  foUowing  motion 
made  1^  defendant:  "Comes  the  d^endant, 
John  Wella.  and  moves  the  court  to  dis- 
charge him  from  custody  for  the  following 
reasons:  On  August  S,  U05,  aftw  that  a 
jury  bad  been  Inqmneled  and  aworn  and  ac- 
c^ted  by  both  the  state  and  the  defendant, 
and  after  that  tbe  indictmoit  had  been  read 
to  the  Jury  and  the  defendant  had  pleaded 
not  gnllty.  and  after  that  tbe  evidence  had 
been  taken  In  tbe  cause,  attorneys  bad  made 
their  arguments,  and  tbe  court  bad  dmrged 
the  Jury  and  directed  that  th^  retire  to  de- 
liberate upon  the  verdict,  the  hour  of  12:80 
having  arrived,  the  court  recessed  until  2 
o'clock.  In  the  meantime  tbe  defendant  and 
other  persons  who  were  in  the  courtroom  wL-* 
desired  to  do  so  had  left  the  courtroom 
get  their  dinners.  The  jury  came  Into  tb* 
courtroom  with  a  verdict,  which  they  sealed 
in  an  envelope  and  handed  to  the  judge,  which 
was  by  him  handed  to  the  clerk.  When  the 
verdict  was  handed  to  the  judge,  he  in- 
structed the  jury  not  to  make  known  tbe 
contents  of  the  verdict,  and  told  them  to 
go  to  their  dinners,  and  r^rt  back  at  2 
p.  m.  In  a  half  hour  after  this  the  judge 
handed  the  verdict  to  the  clerk.  The  de- 
/radant  objected  and  excepted  to  this  con- 
duct of  the  court  Tbe  jury  then  dispersed. 
Various  ones  went  to  their  dinners  separately 
and  mingled  with  the  people  generally.  Af- 
ter court  was  convened  at  the  hour  of  2 
o'clock  the  defendant  moved  the  court  by* 
his  attorney  to  discharge  him  on  the  ground 
that  he  had  been  acquitted;  the  Jury  hav- 
ing been  allowed  to  s^arate  without  having 
returned  a  verdict  into  court  in  his  presence." 
The  defendant  had  not  consented  for  the  jury 
to  be  discharged  in  tils  absence.  The  court 
overruled  defendant's  motion  to  discharge 
him,  and  he  duly  excqited.  Attet  this  motion 
was  mad^  at  the  suggestion  of  the  solicitor, 
the  court  called  the  jury  from  the  audience, 
as  they  were  not  then  sitting  In  tbe  Jury 
box.  but  were  sitting  promiscuously  with  tibe 
audience  In  the  courtroom  before  Urn,  and 
caused  the  clej*  to  take  the  verdict  which 
had  been  handed  to  Urn  quite  a  while  before 
that  and  read  In  t^r  preswce.  The  jury 
said  that  that  was  thebr  verdict,  and  each 
one  of  them  said  he  had  not  talked  about  the 
verdict  that  had  been  rendered  before  any 
one.  The  defendant  <d}Jected  to  UUs  exam- 
ination of  the  jury,  and  the  court  overruled 
his  objections  and  permitted  the  solicitor  to 
prove  by  the  Jurors  that  Ihey  had  not  telked 
about  the  verdict  that  had  been  rendered. 
The  defendant  moved  to  exclude  the  evidence 
of  the  jurors  that  they  had  not  talked  about 
tbe  vttdict,  and  the  court  overruled  the  mo- 
Uoa,  and  the  defendant  exceed.  John 
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Httteler.  we  <Mt  the  Joron,  teotlfled  that 
the  verdict  had  been  agreed  upon  before  they 
bad  ^B^mzated.  The  dtfendant  objected  to 
thlB  and  moved  to  exclude  It 

David  A.  Qrayson,  for  appellant.  Maseey 
Wltaon,  Atty.  Gen.,  tor  tbe  Statew 

ANDERSON,  J.  In  all  criminal  cases  tbe 
verdict  of  the  Jury  must  be  rendered  In  open 
court  and  in  tbe  presence  of  the  accased.  In 
cases  of  felony  the  prisoner  must  be  personal- 
ly present  when  the  jury  return  their  verdict, 
and  to  support  a  conviction  the  record  must 
affirmatively  declare  his  presence.  Hnghes' 
Case,  2  Ala.  102,  86  Am.  Dec.  411 ;  Eliza's 
Case,  89  Ala.  698;  Waller's  Case,  40  Ala.  826. 
And  la  a  case  of  felony  It  Is  error  to  allow 
the  verdict  to  ho  received  by  the  clerk  dnr^ 
Ing  a  recess  of  the  court  In  the  absence  of 
tbe  prisoner,  even  though  this  be  done  with 
tbe  consent  of  bis  counsel.  Waller's  Case, 
si^a.  It  would  seem  that  whrai  the  verdict 
1^  '  been  received  in  the  absence  of  the  de- 
i-iSMlant,  and  the  Jury  Is  discharged,  It  is 

•ie  equivalent  of  '  an  acquittal.  Hayes  v. 
..tiite,  107  Ala.  1,  18  South.  172;  Ned  v. 

>tate,  7  Port  187;  Cook  v.  State,  60  Ala. 

%  81  Am.  Rep.  81.  The  action  of  tbe  court 
In  reconvening  the  Jury  after  the  defendant 
appeared  in  court  and  after  they  had  dis- 
persed, but  before  faavlng  the  verdict  read, 
did  not  cure  tbe  error. 

The  foregoing  role  relates  to  tbe  trials  of 
misdemeanors,  as  well  as  felonies,  except 
the  defendant  may  waive  the  right  to  be  pres- 
ent when  the  verdict  Is  returned  and  other 
formalities  connected  with  the  return  and 
reception  thereof  in  misdemeanor  cases. 
Brown  v.  State,  68  Ala.  97.  Bnt  In  the  case 
at  bar  the  record  affirmatively  shows  that  the 
defendant  did  not  consent  to  an  informal  re- 
turn and  reception  of  the  verdict  and,  as 
tbe  verdict  was  Illegally  received,  It  operated 
an  a  discharge  of  the  defendant.  The  Judg- 
ment of  the  county  conrt  Is  reversed,  and  one 
Is  here  rendered  discharging  the  defendant 
Reversed  and  rendered. 

WEAELET.  a  J.,  and  DOWDELL  and 
DBNSON,  33^  concur. 


COWART  V.  STATE. 
(Supreme  Court  of  Alabama.   Jane  14,  1006.) 

1.  Gbiuinai.  Law— Veedict— Polliko  Jubobs. 

Id  a  criminal  case  the  right  of  [Killing  the 
jury  Is  Mcnred  to  either  party. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  208S.] 

2.  Sakb— Waivbb. 

Tbe  riitht  of  polling  the  Jury  in  a  mis- 
demeanor case  may  be  waived  by  the  prisoner. 

3.  SAW—IBBEO'DLAAITIKS  IK  Vebdict. 

In  a  criminal  case  the  Jury,  while  tbe  court 
waa  at  recess,  returned  a  verdict  written  upon 
the  Indictment,  gave  the  indictment  to  the  clerk 
and  then  dispersed.  There  had  been  no  consent 
on  the  part  of  defendant  or  his  connsel  that 
tbe  verdkt  mJght  be  ao  retomed.  Btid,  tbat 


such  action  did  not  amount  to  an  acquittal, 
but,  the  jury  having  dispersed,  the  verdict 
would  not  snpport  a  judgment  of  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law.  H  2082-2064.] 

Appeal  tmn  Circuit  Court,  Dale  County; 
A.  A  BranB,  Judge. 

"To  be  offlf^Uy  reported." 

Jim  Oowart  was  convicted  of  killing  a  bog, 
and  be  appeals.   Reversed  and  remanded. 

The  defendant  was  Indicted  and  tried  for 
unlawfully  or  wantonly  killing,  disfiguring, 
or  disabling  a  hog,  the  property  of  another, 
of  tbe  value  of  $15.  The  bill  of  exceptions 
states  that  ttie  case  was  tried  during  the 
morning  session  of  the  court  and  after  tbe 
evidence  was  all  in,  and  the  attorneys  bad 
addressed  tbe  Jury,  and  the  Judge  had  char- 
ged them,  and  the  Jury  had  retired  to  con- 
sider tbeir  verdict  the  conrt  recessed  for 
dinner ;  that  no  agreement  was  made  between 
the  solicitor  and  the  defendant  or  bis  at- 
torn^, tbat  tbe  verdict  of  tbe  Jury,  when 
found,  could  be  received  by  the  clerk  in  the 
absence  of  the  defendant  and  tbe  court;  that 
while  tbe  court  was  at  recess  the  Jury  found 
a  verdict  and  wrote  the  same  upon  the  In- 
dictment and  returned  to  the  courtroom.  In 
tbe  absence  of  the  court  and  the  defendant 
and  delivered  to  the  clerk  of  tbe  court  their 
verdict  which  tbe  clerk  placed  with  tbe  file. 
Thereupon  the  Jury  dispersed.  Upon  tbe  re- 
convening of  tbe  court  for  tbe  afternoon  ses- 
sion, tbe  clerk  banded  tbe  verdict  of  tbe  Jury 
to  the  Judge  presiding,  who  from  tbe  bench 
read  the  verdict  aloud.  The  Judge  then 
cansed  said  Jury  to  take  their  place  In  the 
Jury  box,  and  asked  the  Jury  what  ttaey 
meant  by  this  verdict  Tbe  verdict  was  as 
follows:  "We,  the  Jury,  find  for  tbe  de- 
fendant and  assess  the  value  of  tbe  hog  at 
$6."  The  defendant  objected  to  tbis  qnes- 
tlon,  assigning  bis  grounds  that  tbe  verdict 
of  Uie'Jury  bad  been  returned  to  tbe  clerk 
of  the  conrt  as  tbeIr  verdict  e°d  without 
the  consent  of  tbe  defendant  or  bis  counsel 
tbey  had  dispersed  and  gone  to  tbeIr  homes, 
and  tbat  there  was  no  consrat  on  the  part 
of  the  defendant  or  bis  connsel  tbat  the  ver- 
dict might  be  put  in  form,  and  that  by  dis- 
persing after  rendering  verdict  they  bad 
done  an  act  tantamount  to  an  acquittal.  The 
objection  waa  overruled,  and  the  foronan  of 
the  Jury  answered  the  court  that  the  Jury 
meant  to  find  the  defendant  guilty  and  assess 
the  damages  at  $6.  Tbe  court  explained  to 
the  Jury  how  to  put  their  verdict  In  form  to 
express  what  they  Intended,  and  tbat  the  law 
required  that  If  tbey  found  tbe  defendant 
guilty,  they  should  assess  a  fine  against  tbe 
defendant  In  double  the  amount  ttaey  found 
tbe  value  of  tbe  proper^  to  be.  Tbe  de- 
fendant objected  to  this,  and  excepted.  Tbe 
Jury  retired,  and  returned  a  verdict  in  con- 
formity to  the  instructions  of  the  court  and 
the  court  proceeded  to  pronounce  Judgment 
of  guilty  upon  the  vodlct  last  retomed. 
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AMDBIBSON,  J.  In  •  all  criminal  case^ 
wbetber  of  felony  or  mlsdoueanor,  the  rtgbt 
of  polling  tbe  Jnry  1b  secured  to  either  party. 
It  l8  a  right,  however,  like  the  right  of  trial 
by  jnry,  wfaidi  may  be  waived  tbe  prleon- 
w  In  case  of  misdemeanor.  Brown  v.  State, 
68  Ala.  VT.  Tbe  return  of  a  verdict  In  tbe 
absence  oC  the  defendant  and  a  dlspwslon 
of  tbe  Jnry  Is  Irregular,  and  woidd  operate 
as  a  reversal  of  Ibe  cae^  unless  It  was  a 
misdemeanor  and  It  ai^ared  tbat  the  de> 
fendant  bad  omswted  to  sueb  a  return. 
Jones  V.  State,  97  Ala.  77,  12  South.  274,  38 
Am.  St  Rep.  ISO;  WelU  T.  State  (Ala.)  41 
South.  030.  If  the  verdict  la  not  received 
and  recorded,  It  would  not  result  In  an  ac- 
quittal of  the  (tefendant,  and  the  unauthor- 
Ized  dispersion  of  tbe  Jury  would  be  good 
ground  for  a  new  trial  and  for  a  revereal  by 
this  court  when  the  point  Is  properly  re- 
served. Jonee'  Case,  supra;  Hayes  v.  State, 
107  Ala.  1,  18  South.  172. 

In  the  ease  at  bar,  Vbe  verdict  was  not 
received  and  accepted  or  recorded  by  the 
court,  and  did  not  work  an  acquittal;  but, 
aa  the  jury  bad  dlqwrsed  before  returning 
the  verdict  that  was  received,  said  verdict 
would  not  support  a  valid  Judgmmt  of  oon> 
victlon,  and  the  trial  court  erred  In  render- 
ing Judgment  thereon  over  tbe  objection 
of  tbe  defoidant  The  Judgm«at  of  tbe  dr^ 
cult  court  Is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  renanded. 

WBAKLBT,  a  J.,  and  TTSON  and  SIMP- 
SON, 33^  concur. 


RAINET  V.  RtDOWAT  et  al. 

(Supreme  Conrt  of  Alabama.   June  6.  1006.) 

1.  Wizxs—OoKTEST— Pasties  InTEBESTED. 

Where  contestant's  bnsband  was  the  sole 
heir  of  testatrix,  and  contestant  was  bis  sole 
heir,  OB  well  as  his  sole  devisee  and  legatee, 
was  a  "party  interested,"  and  entiUed  to  con- 
test the  probate  of  testatrix'  will. 

[Bd.  Note.— For  cases  In  point,  see  vol.  4St, 
Oent  Dig.  Wills,  H  6B0-«tC] 

2.  Sam— Sepabatb  Contest— Filino. 

It  was  improper  for  an  administrator  to 
file  a  separate  contest  to  an  alleged  will  of  bia 
decedent  while  one  contest  was  then  in  progress 
of  trial ;  the  administrator  being  entitled  to  Join 
in  tbat  contest  at  his  election. 

Appeal  from  Probate  Court,  Tallapoosa 
County;  James  W.  Strother,  Special  Judge. 

"To  be  oflacially  reported." 

Petition  by  B.  B.  Rainey  for  tbe  probate 
of  a  copy  of  the  taat  will  of  Martha  Ridg- 
way,  deceased,  to  which  Ella  RIdgway  and 
others  filed  objections.  From  an  order  de- 
nying probate  of  tbe  will,  petitioner  appeals. 
Affirmed. 

B.  B.  Balney  filed  In  tbe  prebate  court  oC 
Tallapoosa  county  what  purported  to  be  a 
copy  of  tbe  wUl  of  Martba  BIdgway,  alleg- 
ing the  loss  of  file  original  wUL   BUa  BIdg- 


way filed  a  contest,  the  allegatioos  of  which 
are  sufficiently  set  out  In  tbe  opinion.  Tbe 
administrator  of  tbe  estate  of  Ella  Rldg- 
way's  husband,  P.  A.  Ridgway,  also  filed 
a  contest  on  the  same  ground.  Tbe  follow- 
Ing  demurrers  were  filed  to  the  petitiw  for 
contest:  "(1)  Contestant  fails  to  show  tbat 
she  Is  Interested  In  said  will.  &)  Contestant 
fails  to  show  that,  in  case  said  Martha  A. 
RIdgway,  the  testator,  had  died  Inte<!tate,  con- 
testant would  have  been  an  heUr  or  distribu- 
tee of  tbe  estate  of  Martba  A.  Ridgway.  (3) 
Contestant  sets  out  and  alleges  In  her  contest 
a  state  of  facts  which  show  affirmative 
tbat  she  is  not  Interested  In  tbe  will  of  tiie 
said  Martba  RIdgway  which  Is  proposed  to 
be  probated  in  this  case,  and  that,  if  tbe  said 
Martha  RIdgway  had  died  Intestate,  contest- 
ant would  not  be  an  heir  or  distributee  of 
the  estate  of  said  Martba  RIdgway.  (4)  Be- 
cause said  conteatant  falls  to  set  out  In  her 
contest  any  valid  objections  to  the  probate 
of  said  wUt  (6)  Because  tbe  contestant 
fails  to  set  out  In  grounds  1,  2,  3,  4,  6,  6,  and 
7,  as  alleged  In  her  contest,  any  valid  objec- 
tions to  tbe  probate  of  said  will."  The  pro- 
ponent also  moved  to  strike  tbe  contest  filed 
by  tbe  administrator  of  the  estate  (rf  P.  A. 
RIdgway,  and  also  filed  donurrers  to  tbe 
same.  These  demurrers  and  mot'oos  were 
overruled  and  ordw  was  entwed  denying 
probate  of  tbe  will. 

Oeorge  A.  Sorrell  and 'Thomas  h.  Bnlgor, 
for  appellant  ImAct  &  Bridges,  tar  ai^^ 
Iocs* 

SIMPSON,  J.  TbiB  Is  an  appeal  from  a 
decree  of  tbe  prolnte  court  on  tbe  o(mteat 
of  a  wlU,  and  tbe  sole  question  preeented  tbr 
tbe  (wnslderation  ot  this  court  Is  tbe  zi^t 
of  the  appellees  to  contest  tbe  probate  of  the 
will,  which  Is  raised  by  demnrrer  and  mo- 
tions to  strike. 

The  appellee  Ella  Ridgway  (contestant)  ^- 
leges  that  she  Is  tbe  widow  of  P.  A.  RIdg- 
way, who  was  the  son  and  wily  child  of  the 
testatrtz  (Martba  A.  RIdgway);  tbat  said  P. 
A.  RIdgway  survived  bis  mother;  that  he 
left  surviving  him  no  children,  or  1fae:r  de- 
scendants, no  ftitber  or  mother,  no  brotber 
or  slater,  or  thebr  descendants;  tbat  petition- 
«  Is  bis  only  heir,  and  tiie  sole  devisee  and 
legatee  under  his  will;  also  tiiat,  oa  the  death 
of  his  said  mother,  her  said  huslHtud  took 
possession  of  all  of  the  property,  real  and 
personal,  left  by  bis  said  mother,  remained  la 
possession  until  bis  deatb.  and  contestant  has 
beoi  in  possession  of  the  same  eva  since.  In 
otbet  words,  contestant's  husband  was  the 
sole  heir  of  the  testatrix,  and  contestant  is  his 
sole  heir,  and  sole  devisee  and  legatee;  die 
is  certainly  the  party  interested,  or  the  per- 
son who,  standing  In  the  pbice  of  her  son,  as 
his  sole  heir,  who  would  be  a  distributee  of 
the  estate,  If  tbwe  were  no  will.  In  the  case 
of  lACkard  T.  Stephenson.  120  Ala.  641,  24 
South.  906,  74  Am.  Bt  R^.  63,  It  was  held  th.nt 
a  creditor  was  not  a  "pwson  Interested  ttaure- 
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In,"  beeaine  b«  did  not  take  an  Intweat  In 
■Om  estate  nnter  and  1^  viitae  of  tbe  wllL 
His  was  a  claim  against  an  Interest  In  tbe 
estate,  not  an  interest  in  it.  In  the  present 
case,  the  appellee  Ella  Rfdfwajr  is  tbe  sole 
person  Into^sted  In  tbe  estate.  There  Is  no 
analogy  between  tills  case  and  tbat  of  tbe 
widow,  who  has  the  personal  rli^t  of  dlssott- 
ing  firom  ber  bosband's  will,  wbldi  cannot 
be  exercised  by  her  administrator.  Donald 
▼.  Portia,  42  Ala.  29.  In  this  case  the  widow, 
b^ng  the  sole  heir,  owns  the  Identical  proper- 
ty which  her  husband  held,  which  was  an 
Interest  In  the  propwty  left  by  his  mother, 
and  the  right  of  contest  la  based  on  tbat 
interest 

It  was  Improper  fbr  tiie  adndnlstrator  to 
file  another  separate  contest,  while  one  was 
In  progress  of  triaL  He  could  have  joined  In 
that  contest,  If  he  so  desired.  But  this  Is 
Immaterial,  as  both  petitions  together  were 
oon^dered  by  tha  comrt  and  acted  on  as  one 
contest 

The  degree  of  the  court  is  afDrmed. 

WEAKLBT,  C.  J.,  and  TYSON  and  AN- 
DERSON, JJ.,  concur. 


NICHOLS  et  al  t.  BAOSDALB. 
(Supreme  Coart  of  Alabama.  June  7,  1906b) 
Appbal  —  FiNDznos  OF  Tbzal  ObUBT  —  Cow- 

CLUSIVBNESS. 

Under  Code  1896.  I  8819  et  wq.,  declaring 
that  the  finding  in  a  case  tried  to  tlie  conrt  ebail 
have  the  Bame  effect  as  a  verdict,  a  general  find- 
ing on  oral  testimony  la  not  reviewable  on  ap- 
peal, where  no  special  finding  was  requested  or 
made. 

Appeal  from  Circuit  Conrt,  Ja<^son  Comi- 
ty; W.  W.  Haralson,  Judge. 

"Not  officially  reported." 

Action  between  Rufns  A.  Nichols  and 
others  and  John  T.  Ragsdale.  From  a  Judg- 
ment for  the  latter,  the  fbrmw  appeal.  Af* 
firmed. 

John  B.  Tally,  for  appellants.  W.  H.  Nor- 
wood, for  app^letti 

TYSON,  J.  This  la  an  appeal  prosecuted 
from  a  Judgment  rendered  by  the  conrt  In 
a  cause  tried  by  the  presiding  Judge  with- 
out the  interrentlon  of  a  Jnry.  Tbe  error 
assigned  Is  that  the  court  erred  In  the  Ju^- 
ment  rendered.  This  assignment  is  based 
upon  the  contention  tbat  the  evidence  Is  In- 
BUffldent  to  support  the  Judgment.  No 
special  finding  of  the  facts  was  request- 
ed, and  none  appears  in  the  record; 
nor  was  tbe  cause  tried  upon  an  agreed 
■tatement  of  facts,  but  upon  testimony  of- 
fered orally  In  support  of  the  Issue  of  fact 
-which  was  submitted  to  the  trial  Judge  for 
bis  determination  and  decision.  It  has  been 
uniformly  held  by  tbe  court,  in  the  absence 
of  a  stetnto  antiiwlBing  the  review  on  ap- 


peal of  tbe  general  finding,  as  here,  that 
the  court  la  without  Jurisdiction  to  do  so: 
that  such  a  finding  must  be  treated  aa  the 
verdict  of  the  Jmr,  and  oat  reviewable  on 
appeal.  Section  8S19  et  aeq.  of  the  Code  of 
1896;  McCartby  v.  Zeigler,  67  Ala.  43;  Oill 
V.  Dally,  106  Ala.  823,  16  South.  932;  QulU- 
man  v..  Gnrley,  85  Ala.  S95,  6  South.  845; 
Wright  V.  Steto,  129  Ala.  123,  29  South,  864. 
Tbe  Judgment  must  be  affirmed. 

WBAKLBY,  a  J.,  and  SIMPSON  and  AN- 
DBBSON,  J  J.,  concur. 


NASHVILLE,  a  &  ST.  L.  RY.  v.  ALLEN. 
(Supreme  Court  of  Alabama.   Jane  7,  1906.) 
Dauageb— Injvbt  to  Pbopkbtt— Intebkb^ 

BEOQVSBT— PLBUIHO— DUCARD  FOB  IrTEB>- 
S8T. 

Since  damages  suffered  by  plaintiff  for  the 

kiliicff  of  bis  mare  by  a  railroad  company  bear 
interest  from  the  time  of  the  killing  to  the  date 
of  the  trial,  plaintiff  is  entitled  to  recover  such 
Interest  without  claiming  the  same  in  his  com- 
plaint 

[Ed.  Note. — For  cases  In  point,  see  voL  IS, 
Gent  Dig.  Damages,  {  438.} 

Appeal  from  Clrcnlt  Court  Jackaon  Coun- 
ty; W.  W.  Haralson,  Judge. 

"Not  officially  r^rted." 

Action  by  John  W.  Allen  against  the  Nash- 
ville, Chattanooga  ft  St  Louis  Railway. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Oscar  R.  Hundley,  for  appellant  J.  H. 
Hadcwortb  and  Vlrsll  Bouldln,  for  ai^iee. 

TYSON,  J.  The  complaint  Is  for  the  re- 
covery of  1200  damages  for  the  n^llgent  kill- 
ing of  plaintifCa  mare.  No  interest  is  claim- 
ed In  It  on  this  sum.  The  verdict  of  tbe  Jury 
was  for  f214.30.  The  fl4.S0  was  evidently 
awarded  as  interest  upon  the  $200  which 
accrued  between  tbe  date  of  the  killing  of 
the  mare  and  the  rendition  of  tbe  Judgment 
That  the  damages  suffered  by  plalntitT  bear 
interest  from  tbe  time  of  the  killing  of  his 
animal  to  tbe  date  of  the  trial  is  well  set- 
tled. Georgia  Pacific  R.  B.  Co.  v.  Fullerton, 
79  Ala.  208 ;  A.  Q.  S.  R.  B.  Co.  v.  McAlpIne^ 
75  Ala.  113.  It  was  therefore  unnecessary 
to  claim  interest  in  the  complaint,  as  It  may 
be  recovered,  although  not  claimed.  Mc- 
Whorter  v.  Standlfer,  2  Port  519 ;  Elliott  v. 
Smith,  1  Ala.  74;  Bumpasa  v.  Webb,  3  Ala. 
109;  Kennedy  v.  Young,  25  Ala.  563.  The 
case  of  Jean  v.  Sandlford,  30  Ala.  817,  relied 
On  by  appellant's  counsel,  has  no  appllcattou. 
In  that  case  the  damages  recovered  did  not 
bear  Interest. 

This  being  the  only  point  insisted  on  In 
brief  of  appellants'  counsel,  the  Judgment 
must  be  affirmed. 

WEAKLEY,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 
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BEDUS  T.  MILNEB  COAL  ft  R.  €X). 

(Supreme  Court  of  Alabama.  June  7,  1006.) 

1.  Etidbnce  —  OBJiOTiona  —  Eiaminatiom— 
BmoraNKss. 

An  accident,  consisting  of  a  derailment  of 
a  car,  occurred  in  September,  1903,  and  a  wit- 
ness did  not  examine  the  track  at  the  point  of 
tlie  accident  until  March  20,  1905.  Held,  that 
he  was  not  then  entitled  to  testify  as  the  dif- 
ference in  the  height  of  the  rails  where  they 
joined;  in  the  absence  of  proof  that  the  condi- 
tions were  the  same  when  he  examined  the 
traclc  as  at  the  time  of  the  accident,  though  there 
was  some  evidence  that  no  changes  had  been 
made  at  all  to  repair  the  track  since  the  wreck. 

[E<d.  Note. — ^For  cases  in  point,  see  vol,  20, 
Cent  Dig.  Evidence,  fi  402;  vol.  8,  Cent.  Dig. 
Carriers,  i  1301;  toL  34,  Cent  Dig.  Master 
and  Barant,  |  917;  vol.  87,  Cent  Dlf.  NegU- 
gence,  H  290,  251.} 

2.  TBiAZ^RBCEPnon  or  Bvidbncb—Objio- 
Tiona. 

Where  a  question  had  not  been  completed 
when  it  was  objected  to,  and  the  witness  did  not 
answer  so  mncb  of  the  question,  but  waited 
until  the  question  was  completed,  the  objection 
was  ioeSective  as  against  the  answer  afterwards 
made,  in  the  atuience  of  a  motion  to  exclude. 

3.  WnnEssES  —  ExAuiNATion  —  QuKsnoHft— 
CALuno  FOB  Opinion  ob  Facts. 

A  question  aa  to  whether  rails  are  ordi- 
narily laid  on  switch  tracks  leading  to  and  from 
mines  and  for  slate  dumps  as  heavy  as  rails  on 
the  main  line  of  a  railroad  was  not  objection- 
able as  calling  for  an  opinion  of  the  witness. 

4.  HASTCB  and  SntTANX^IlCJUSIEa  «>  SSMV' 

ANT— iNsiBucnons. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  derailment  of  a  car,  it  appeared  that 
the  car  was  emptied  of  its  contents  by  "dump- 
ing," which  was  accomplished  by  pulling  a  lever, 
an  instruction  that,  if  plaintiff  "emptied"  the 
slate  from  the  car  at  the  place  of  derailment, 
he  was  guilty  of  contributory  n^IIgence,  was 
flufficiehtly  covered  by  the  plea,  which  alleged 
that  plaintiiC  "dumped  the  ear." 

5.  SAUB— GONTBIBtJTOBT  NBQLIOBNOB. 

Where  plaintiff  had  been  ordered  not  to 
dump  a  slate  car  until  he  got  orders  to  do  so 
from  the  engineer,  but  violated  socfa  instructions 
and  dumped  the  car  while  It  was  moving  at 
some  speed  1,400  feet  before  the  dump  was 
reached,  resulting  in  the  car  being  derailed  and 
plaintlfE  being  injured,  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Master  and  Servant,  {  769.} 

6.  Sahk— Bbb  Ipsa  Loquitub. 

Where  plaintiff,  a  servant,  was  Injured  by 
the  derailment  of  a  slate  car,  which  he  prema- 
turely dumped  in  violation  of  orders,  the  fact 
that  plaintiff  was  injured  by  being  thrown  tt<m 
the  car  was  insnfflcient  in  itself  to  establish  de> 
fendant's  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent^Dig.  Master  and  Servant,  H  881,  888, 

Appeal  from  City  Court  of  Birmingham; 
Charles  H.  Senn,  Judse. 

"Not  offldaUy  reported.'* 

Action  by  Henry  Bed  us  against  the  MIl- 
ner  Goal  &  Ballroad  Company.  From  a  Judg- 
ment for  defendant  plalntlfl  appeals.  Af- 
firmed. 

Action  by  appellant  against  appellee  for 
injuries  sustained  by  being  thrown  from  a 
car  on  which  be  was  riding,  operated  by  the 
appellee.  The  cause  was  tried  on  the  first 
and  third  coontB,  the  substance  of  wtalch  la 


set  out  In  the  opinion.  Tbe  evidence  In  ttie 
case  tended  to  show  that  the  defendant  was 
riding  npon  a  slate  car  propelled  ba<ftward8 
by  an  «iglne  at  about  10  miles  an  bonr, 
when  the  car  jumped  the  trade  and  plalntUF 
either  fell  off  or  Jumped  off  fnnn  the  left- 
hand  Bide  and  the  car  turned  over.  The 
evidence  tended  to  show  tiiat  the  track  tbs 
defective,  In  that  It  was  laid  with  second- 
hand ralte,  and  the  joints  were  not  even  and 
plnmb.  It  was  shown  that  one  Belcher  was 
In  charge  of  the  engine.  It  was  shown  by 
the  tendencies  of  the  evidence  that  the  track 
at  the  point  wbere  the  accident  occurred 
was  reasonably  safe  for  the  purposes  for 
wbtch  it  was  used.  The  evidence  for  the 
defendant  tended  to  show  that  the  train  was 
running  about  5  miles  per  hour,  and  that 
Just  previous  to  the  accident  and  while  the 
train  was  moving  plaintiff  pnlled  the  levers 
on  the  slate  car,  which  drew  open  the  door 
and  dumped  the  slate  on  either  side  In  the 
track,  and  that  the  point  wbere  he  dumped 
it  was  about  1,400  feet  from  wbere  they  bad 
been  formerly  dumping  the  slate.  The  evi- 
dence further  tended  to  show  that  the  dump- 
ing of  the  slate  caused  the  car  to  leave  the 
track.  The  other  facts  snfllfdently  appear 
In  the  opinion.  * 

The  second  assignment  of  error,  refer- 
red to  In  the  opinion.  Is  In  the  following 
words:  "The  court  erred  In  allowing  the  de- 
fendant, against  plalntifTs  objection,  to  ask 
the  witness  McKtnna:  'Just  -put  It  imder 
the  most  favorable  conditions  for  attaining 
the  speed  with  a  switch  engine  welghlnj; 
19  or  20  tons  pushing  a  car  loaded  with 
slate,  the  car  34  feet  long,  6  feet  high,  and 
4  feet  wide.' "  The  defendant  was  permitted 
to  ask  the  witness  McKInna,  over  plalntifTs 
objection,  the  following  question:  "I  will 
ask  yon  whether  or  not  on  the  tracks,  where 
trains  are  bandied  ordinarily  with  not  more 
than  three  cars — that  Is,  tracks  for  ttae 
switching  of  cars  to  and  from  the  mines,  and 
from  the  slate  dumps,  handled  by  switch 
engines — rails  are  ordinary  used  that 
are  as  heavy  as  rails  that  are  used  on  the 
main  line  of  railroad  wbere  heavy  trains 
pass  with  great  speed  and  frequency." 

At  the  request  of  the  defendant  the  court 
gave  the  following  charges:  Charge  ISt:  "It 
you  believe  from  the  evidence  that  the  plain- 
tiff emptied  the  slate  from  the  car  at  the 
place  of  derailment,  I  charge  you  that  he  was 
guilty  of  negligence  In  so  doing."  Charge 
11:  "If  the  plaintiff  emptied  the  slate  on 
the  track  at  the  place  of  the  accident,  and 
the  slate  so  emptied  proximately  contributed 
to  the  derailment  in  the  slightest  d^ee, 
then  I  charge  yon  that  the  plalntlfC  cannot 
recover,  even  though  you  may  also  believe 
that  the  derailment  would  not  have  occurred 
if  the  track  had  been  In  perfect  position  and 
if  the  car  bad  been  running  at  a  slower 
rate  of  speed:"  Charge  12:  "If  the  plaintiff 
emptied  the  slate  onto  the  track  at  the  place 
of  the  accident,  and  the  slate  so  emptied 


Digilized  by 


Google 


JOHN  V.  SHAKPia. 


6&5 


.proziinatelf  contributed  to  the  derailment  In 
the  slightest  degree,  then  I  charge  you  that 
the  plaintiff  cannot  recover."  Charge  &: 
"If  yoa  bellere  from  the  evidence  that  the 
.plaintiff  emptied  the  slate  from  the  car  onto 
the  traclE,  then  1  charge  you  that  he  cannot 
recover."  .  (6)  The  fact  that  the  plaintiff  was 
hurt  by  being  thrown  from  a  car  on  defend- 
ant's railroad  la  not  evidence  of  negligence, 
and  does  not  entitle  him  to  recover  in  this 
salt   There  was  verdict  for  the  defokdant. 

J.  C  King,  for  appellant  Tillman,  Grab, 
Bradley  &  Morrow,  for  appdle& 

ANDEBSOX,  J.  This  case  was  tiled  up* 
•on  tbe  flist  and  third  eouats  as  amended; 
the  negHgence  In  tbe  first  count  being  predi- 
cated npon  tbe  acta  of  the  engineer,  and  in 
the  tblrd  upon  the  defective  condition  of 
tbe  track.  Tbe  defendant  pleaded  the  gmer- 
al  lasne  and  contributory  n^llgence  to  each 
«ach  Gonnt  and  an  asanmption  of  risk  to  the 
third  count 

The  trial  court  did  not  err  In  sustaining 
tbe  objection  to  the  witness  BatHim  as  to 
tbe  difference  In  tbe  bright  of  the  rails  where 
they  Join.  The  accident  occurred  in  Septem- 
ber, 190St  and  tbe  witness  did  not  examine 
the  track  until  the  20th  of  March,  1905, 
about  18  months  after  the  accident  This 
testimony  was  clearly  inadmissible  In  the  ab- 
fience  of  proof  showing  that  conditions  were 
the  same  when  he  examined  the  track  as 
at  the  time  of  the  accident  which  was  not 
shown.  The  rails  may  have  been  even  when 
the  accident  occurred,  yet  there  may  have 
been  a  difference  In  the  height  where  they 
Joined  In  March,  1905,  caused  by  use,  wear, 
sinking  of  one  rail,  or  other  causea.  Davis 
V.  Alexander  City.  137  Ala.  206,  33  South. 
8C3.  The  witness  Davla  does  testify  that 
that  portion  of  the  track  liad  been  laid  by 
Iilm  before  the  accident,  and  tliat  no  changes 
had  been  made  at  all  to  repair  the  track 
since  the  wreck.  Tills  Is  not  sufficient  how- 
ever, to  show  that  the  condition  of  the  rails 
as  to  where  they  Joined  were  the  same  In 
March,  19<^,  as  they  were  when  the  accl- 
-dent  occurred. 

We  cannot  put  the  trial  court  in  error 
under  the  second  assignment  of  error.  The 
■question  seems  not  to  hare  been  completed 
when  the  objection  was  made,  and  the  wi^ 
ness  did  not  answer  so  much  of  the  question 
only  as  bad  been  objected  to,  but  waited 
until  the  question  waa  completed,  and  there 
waa  no  motion  to  exclude  the  answer.  The 
second  objection  to  the  question  to  the  wit- 
ness McKlnna  was  without  merit,  hh  tlio 
question  waa  not  subject  to  the  objection 
assigned.  It  called  tav  a  fact  sod  not  au 
opinion. 

There  was  no  error  In  giving  charge  22, 
requested  by  the  defendant  Appellant  con- 
tends that  the  charge  Is  not  covered  by  the 
plea  of  contributory  negligence,  In  that  it 
-has  rtferenoe  to  emptying  tbe  car,  mid  thd 


contributory  negligence  set  up  In  the  plea 
13  that  plaintiff  "dumped  the  car."  It  la 
true  that  a  £>arty  setting  up  contributory  neg- 
ligence is  confined  to  the  negligence  averred; 
but  we  think  the  words  "dumped"  and  "emp- 
tied"  are  synonomous,  as  shown  from  the 
evidence  in  this  case,  since  It  shows  that  tbe 
car  was  emptied  of  Its  contents  by  what 
the  witness  terms  "dumping,"  and  which 
was  done  by  pulling  a  lever.  We  think  as 
a  matter  of  law  that  If  plaintiff  emptied  the 
car  at  the  place  of  the  accident,  he  was  guil- 
ty of  negligence  in  so  doing.  It  is  true  that 
he  denied  emptying  tbe  car,  but  the  undis- 
puted evidence  Is  that  the  car  was  derailed 
1,400  feet  before  they  got  to  tbe  place  to 
dump,  the  car  waa  going  at  some  speed,  and 
the  plaintiff  was  not  to  dump  the  car  until 
he  got  orders  from  the  engineer;  that  he 
waa  familiar  with  the  place,  and  knew  that 
he  had  to  be  authorized  by  the  engineer 
before  dumping.  What  we  say  as  to  charge 
22  relates  also  to  cbai^ea  11  and  12,  given 
at  tbe  request  of  the  defendant. 

There  was  no  error  in  giving  charge  9. 
It  la  true  that  the  plaintiff  denied  emptying 
the  car,  yet  the  undisputed  evidence  shows 
that  the  slate  caused  the  trucks  to  Jump 
the  track,  and.  If  the  plaintiff  so  emptied 
the  car,  then  he  was  guilty  of  negligence 
which  proximately  caused  faia  injury. 

There  was  no  error  In  giving  charge  6. 
Tbe  fact  that  plaintiff  was  hurt  by  being 
thrown  from  defendant's  car  Is  not  In  and 
of  itself,  evidence  of  negligence.  This  Is 
not  a  case  In  which  the  plaintiff  makes 
out  a  prima  facie  case  by  showing  an  In- 
Jury.  The  burden  of  proof  is  npon  him  to 
show  negligence. 

Tbe  other  assignments  of  error  are  not  In- 
sisted upon  by  counsel  for  appellant 

The  Judgment  of  the  city  court  la  affirmed. 

WEAKLET.  O.  J.,  and  TTSON  and  SIMP- 
SON, JJ.,  concur. 


JOHN  V.  SHABPB  et  a1. 

(Supreme  Court  of  Alabama.   June  7,  1006.) 

1.  Aduhvistbatobs  —  ACCOUNTIICa  —  OaSDlTS 
— LBOAL  ftUTICES. 

Where  an  administrator,  beinp  an  attorney, 
finda  it  necessary  to  Inetitute  a  suit  In  belialf  of 
the  estate  and  asBDciates  another  attorney  with 
him,  and  he  and  the  other  attorney  Jointly  ren- 
der professlima]  services  to  the  estate,  the  ad- 
ministrator is  entitled  to  a  credit  on  tbe  settle- 
ment of  the  administration  In  the  probate  court 
to  the  extent  of  tbo  reaaonable  value  of  such 
services. 

[Bd.  Note.— For  cases  In  point  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  I 

2008.3 

2.  Sahb—Voccbebs. 

Where  an  administrator,  who  Is  an  attor- 
ney, finda  it  necessary  to  institute  a  suit  in  be- 
halt  of  tbe  estate  and  associates  another  attor- 
ney with  him,  and  they  Jointly  render  services 
ID  the  institution  and  proeecutlou  of  the  suit, 
the  administrator  having  the  money  of  the  es- 
tate out  of  which  the  allowance  of  counsel 
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fasB  b  to  b«  paid  In  hia  ovn  hands.  It  is  not 

uecetwary  for  oim  to  have  actually  paid  the  fea 
to  himself  and  his  associate,  or  to  procure  a 
receipt  for  himself  and  hia  associate,  or  from 
either,  evidencing  that  the  fee,  or  even  the  as- 
sociate's part  of  it,  has  been  paid,  in  order  to 
obtain  an  allowance  of  th«  fea  on  his  settle- 
ment as  administrator. 
Tyson,  J.,  dissenting. 

Appeal  from  Probate  Court,  jreffencm 
County;  J.  P.  Stiles,  Judge. 

"Not  officially  reported." 

Appeal  by  Sam  Will  John,  as  administra- 
tor, from  a  decree  of  the  probate  court  dis- 
allowing an  item  for  counsel  fees,  on  objec- 
tion of  Harriet  Sbarpe  and  otiiera.  Revers- 
ed, for  a  restatemfflt  ot  tbe  account  in  ac- 
cordance  with  the  option. 

Sam  Will  John,  In  pro.  per.  Geoise  Bnd- 
dleaton,  for  appellees. 

MgCLEILLAN,  a  J.  it  is  the  opinion  of 
a  majorl^  of  the  members  of  the  court  that 
where  an  administrator,  being  an  attorney 
at  law,  finding  It  necesaaiy  to  institute  a 
suit  In  behalf  of  the  estate,  associates  an- 
otber  attorney  with  him,  and  they— himself 
and  such  other  attorn^— Jointly  render  pro- 
fessional services  to  the  estate  in  the  institih 
tlon  and  prcwecutlon  of  such  suit,  the  ad- 
ministrator Is  wtitled  to  a  credit  on  the  settle- 
ment of  the  administration  In  the  probate 
court  to  the  extent  of  the  reasonable  Talue 
of  such  serrices.  The  case  Is  nnlllce  those  of 
Marks  v.  Semple,  lU  Ala.  637,  20  South.  791, 
and  Tei^e  t.  Oorbltt^  57  Ala.  645,  In  which 
tbe  trustee  employed  counsel  to  thanselves 
r^resent  tbe  tmst  estate  and  himself  as 
the  trustee,  not  merely  associating  another 
attorney  with  himself  as  counsel  for  the 
estate.  They  are  also  of  oplnl<m  that,  as 
the  administrator  has  the  money  of  the  es- 
tate out  of  which  the  allowance  of  oounsd 
fees  Is  to  be  paid  In  his  own  liands,  it  is 
not  necessaiT  for  hhn  to  hare  actually  paid 
the  fee  to  himself  and  his  associate,  or  to 
procure  a  receipt  tar  himself-  and  bis  as- 
sociate, or  from  elttier,  evidencing  that  the 
fee,  or  even  tbe  associate's  jwrt  of  It,  has 
been  paid.  After  tiw  allowance  of  the  fee 
to  the  administrator  on  his  settlement,  tbe 
assistant  counsel  must  lock  tmly  to  tbe  ad- 
ministrator IndlTlduallr  fftr  his  share  of 
the  fee.  These  considerations  lead  to  the 
conclusion  that  the  court  of  probate  erred 
in  limiting  the  allowance  for  counsel  fees  to 
the  administrator  to  the  sum  which  he  bad 
actually  pafd  to  his  associate  counsel  In  the 
llt^tlon,  though  tbe  evidence  showed  that 
reasonable  compensation  for  the  services  rexi- 
dered  by  them  Jointly  was  considerably  more 
than  the  amount  so  paid  to  associate  counsel. 

The  Judgmoit  will  be  reveraed,  and  a  Judg- 
ment will  be  here  rendered  allowing  the 
credit  to  which  the  administrator  was  en- 
titled, which  on  the  evidence  we  find  to  be 
$116.66,  allowing  also  tbe  tanedits  which 
were  allowed  by  tbe  court  below.  The 
cause  will  be  reversed  for  a  restatement  of 


tbe  account  vprni  tibe  principles  of  this  opin- 
ion, and  as  above  Indicated,  and  for  a  prop- 
er decree  of  distribution. 

PBB  CURIAM.  This  case  has  been  con- 
sidered in  general  confermce  by  the  court  as 
at  present  constituted,  and  the  majority- 
adopt  the  forcing  (q;»lnl(m  prwared  tbe 
late  Chief  Justice  HcCLBLLAN  as  escpresa- 
Ing  their  views  upon  the  questions  thorelii 
dlscDSsed.  Tbe  majority  are  also  of  the  opln- 
Ion  It  sufficiently  appears  that  in  and  1^ 
the  credit  In  question  tbe  administrator  was 
claiming  an  allowance  of  the  Joint  fee  for 
himself  and  Fulgbum  Justly  earned  In  per- 
forming l^al  services  for  the  estete,  and 
which  was  no  greater  than  the  amount  that 
might  have  beat  properly  charged  it  tbe 
services  had  been  rendered  1^  dther  alone. 
The  administrator  bad  actually  paid  his  as- 
sistant more  than  one-half  of  the  fee  as 
here  fixed,  and  tihe  remainder,  being  retained 
In  his  own  hands,  may  in  a  broad  sense  be 
conddered  as  paid  himself.  Items  of 
credit  In  an  administrator^  account  must  not 
be  too  narrowly  or  technically  constroed. 

Reversed;  rendered,  and  remanded. 

WKAKUIT,  C.  J.»  and  HARALSON,  DOW- 
DBLL,  SIBIPSON,  AMDBBSON,  and  DBN- 
SON,  JJ.,  concur. 

TYSON,  J.  (dissenting).  Appellant  In  bis 
account  on  fliuU  settlement  claimed  a  credit 
of  |176  "cash  paid  Fred  Fulgbum,  et  al., 
attorney  f^*'  The  Item  vras  contested.  Tbe 
court  allowed  him  a  credit  of  9^6(^  btiing 
the  sum  which  the  evidence  shows  was  actu- 
ally paid  by  him  to  Falgfaum  for  professlfflial 
services  rendered.  It  Is  true  the  record 
shows  that,  after  the  evidence  had  all  been 
Introduced  and  the  argumoit  of  counsel  clos- 
ed, tiie  administrator,  appellant  here,  In  the 
presence  of  tbe  court  had  Fulgbum  to  ex- 
ecute a  receipt  for  fl75,  reciting  a  payment 
to  him  vt  that  sum  as  attom^*s  fees,  which 
by  leave  of  tbe,  court  was  ^ced  In  tlie  file 
as  a  voucher.  We  appr^end  that  this  was 
of  no  consequence,  in  view  of  the  fact^  clearly 
established  by  the  evidence,  Oiat  Fnlghum 
had  only  been  paid  tbe  amount  al- 

lowed by  the  court  Doubtless  the  adminis- 
trator was  infinenced  in  {nttcnring  the  receipt 
bellevli^  that  tt  was  sufficient  to  mtltle 
him  to  the  credit  he  claimed,  by  an  expres- 
Bl<m  used  In  Bates  v.  Vary,  40  Ala.  440.  It 
ts  there  said :  "To  allow  an  admlnstrator  a 
credit  for  professional  or  other  services  ren- 
dered by  others  for  tbe  estate  or  himself 
as  Ito  representetlve,  v^thout  having  paid 
the  person  rendering  them,  or  at  least  ob- 
tatoed  a  receipt  therefor,  would  be  opening 
a  door  to  fraud  and  imposition,  which  tiie 
law  Is  studious  and  careful  in  keeplcg  closed 
to  every  temptation  or  opportunity  to  make 
any  profit  out  of  the  trust  for  himself  and 
others."  Whatever  the  words  "or  at  least 
obtained  a  receipt  therefor"  may  mean  In 
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tbe  coimectloii  In  which  they  were  used.  It 
IB  eotireij  certain  that  the  receipt  obtained 
and  filed  la  this  case  cannot  be  held  to  be 
proof  of  the  fact  of  payment  of  the  amount 
recited  In  It,  In  face  of  the  established  fact 
that  only  $02.50  was  really,  paid.  The  de- 
dslona  of  this  court  are  clear  to  the  point 
that  an  administrator  cannot  be  allowed 
credit  for  counsel  fees,  other  than  those  to 
himself,  unless  be  shows  that  l}e  has  actually 
paid  them,  and,  when  paid,  to  the  extent  only 
fliat  they  are  fair  and  reasonable.  In  Bates 
T.  Vary,  supra,  the  administrator  had  con- 
tracted to  pay  counsel  fees  which  were 
shown  to  be  reasonable,  but  had  not  paid 
them.  Tbe  probate  court  refused  to  allow 
blm  a  credit  for  them.  This  court  afiSrmed 
the  decree,  holding  that  he  "had  the  right 
to  employ  counsel,  but  was  not  entitled  to  an 
allowance  for  any  part  of  the  fee  without 
payment  of  the  same."  The  reasoning  in 
part  upon  which  Uils  conclusion  was  based 
Is  In  this  language :  "If  tbe  law  were  other- 
wise, an  administrator  might  obtain  a  credit 
for  the  value  of  services  rendered  the  estate 
by  others,  and  never  pay  the  parties  entitled, 
or,  If  anything,  such  portion  aa  he  might 
see  proper  to  pay  before  the  credit  was  ac- 
tnally  allowed,  thereby  giving  htm  the  ad- 
vantage of  any  excess  that  might  be  allowed 
over  the  sum  contracted  to  be  paid."  See, 
also,  Pearson  v.  Darrlngton,  •  32  Ala.  263 ; 
Modawell  v.  Holmes,  40  Ala.  392;  Dltmar  t. 
Bogle.  63  Ala.  169,  171;  Teagae  T.  Gorbltt, 
67  Ala.  629.  545. 

The  court  having  allowed  tbe  proper  credit 
In  respect  to  the  fee  paid  Fulghum,  and  tbe 
only  credit  to  which  the  administrator  could 
possibly  have  been  entitled  growing  out  of 
his  emplojrment  of  Fulghum,  tbe  action  of 
the  court  In  excluding  ^\  hat  contract  or  agree- 
ment was  entered'  Into  between  them,  If 
erroneom,  was  clearly  without  injury.  Nor 
would  the  contract  or  agreement,  no  matter 
wtiat  it  may  have  been,  entitle  the  ad- 
ministrator to  be  compensated  for  profes- 
sional services  rendered  by  blm  in  behalf 
of  the  estate,  since  no  necessity  Is  shown 
to  have  existed  for  his  rendering  any.  Hav- 
ing employed  Fulghum,  who  was  shown  to  be 
a  competent  lawyer  and  to  have  rendered  the 
accessary  professional  services,  to  recover 
tbe  $350  which  constituted  the  entire  assets 
of  the  estate,  It  would  be  unjust  to  impose 
upon  the  estate  tbe  burthen  of  compensation 
to  tbe  administrator  to  render  tbe  same  serv- 
ice. Had  the  administrator  alone  rendered 
the  professional  services  which  the  evidence 
shows  was  rendered  by  blm  and  Fulgbum 
Jointly,  undoubtedly  he  would  have  been  en- 
titled to  compensation  for  them.  Tbe  neces- 
sity for  that  character  of  service  unquestion- 
ably existed,  but  it  was  relieved,  on  tbe 
focts  shown  by  this  record,  when  he  employ- 
ed Fulghum.  Before  proceeding,  however, 
with  a  further  discussion.  In  order  to  be 
awie  clearly  understood.  It  may  be  well  to 


state  that  the  correctness  of  allowing  the 
credit  of  $62.50  paid  Fulgbum  is  not  here 
Involved.  John  having  induced  the  court  to 
allow  it  upon  the  theory  that  Fulghum's 
employment  was  necessary  to  a  due  admin- 
istration of  the  estate,  be  cannot  now  be 
beard  to  question  tbe  correctness  of  Its  al- 
lowance. Assuming,  as  we  have  the  right  to 
do,  that  Fulghum  was  entitled  to  fair  and 
reasonable  compensation  for  bis  services, 
tbe  sole  question  we  are  called  upon  to  deal 
with  Is  John's  right  to  compensation  also. 

The  fact  shown  are  these:  After  tbe  ad- 
ministrator had  employed  Fulgbum  to  rep- 
resent him,  or  rather  to  assist  him  In  the 
collection  of  the  claim  which  constituted  the 
entire  assets  of  the  estate,  the  administra- 
tor prepared  tbe  complaint  with  Fulghum's 
assistance;  the  remainder  of  the  service  nec- 
essary to  Us  collection  being  rendered  by  Ful- 
gbum alone.  Thus  It  Is  seen  that  tbe  only 
professional  service  rendered  by  the  admin- 
istrator was  the  preparation  of  the  complaint, 
which  could  and  should  have  been  done  by 
Fulgbum,  his  attorney.  No  necessity,  in  my 
opinion,  therefore,  existed  for  his  perform- 
ing any  service  whatever.  It  Is  of  no  mo- 
ment. It  seems  to  me,  whether  BMlghum  was 
fflnployed  to  assist  blm,  or  whether,  after 
Fulghum's  employment  to  collect  the  claim, 
he  assisted  Fulgbum.  The  principle  of  law 
governing  tbe  matter  of  compensation  to  the 
administrator  for  professional  services  is 
the  same,  whether  Fulgbum  was  to  assist 
him  or  whether  he  was  to  assist  Fulghum. 
Whether  tbe  one  or  the  other,  no  necessity, 
as  I  have  said,  existed  for  his  service.  The 
case  Is  controlled  by  the  principles  declared 
ai)d  which  governed  In  tbe  case  of  Marks  v. 
Semple,  111  Ala.  637,  20  South.  791,  and 
Teague  v.  Corbitt,  57  Ala.  529.  In  both  of 
those  cases  compensation  to  the  administra- 
tor was  disallowed  upon  tbe  ground  that  no 
necessity  existed  for  his  rendering  any  service, 
because  he  had  employed  an  attorney  to  r^- 
resent  him,  and  who  did  In  fact  represent 
him.  It  was  said:  "Having  employed  coun- 
sel, •  •  •  and  no  necessity  existing  for 
any  assistant  or  additional  counsel,  It  would 
be  unjust  to  Impose  upon  the  estate  the  bur- 
den of  compensation  to  the  administrator  for 
an  unnecessary  service." 

To  permit  an  administrator  to  be  com- 
pensated for  professional  services  upon  the 
theory  that  he  employed  counsel  simply  to 
assist  him,  when  he  would  not  be  allowed 
compensation  if  he  assisted  his  counsel,  Is  to 
destroy  the  salutary  principle  requiring  him 
to  show  that  a  necessl^,  not  of  his  own 
creation,  existed  for  bis  rendering  services. 
And  when  this  court  announces  such  a  rule. 
I  confidently  predict  tb.it  thereafter  counsel 
will  in  every  Instance  be  employed  to  assist 
whwe  the  administrator  Is  himself  an  at- 
torney. It  will  make  a  plain  and  smooth 
road  to  the-  trust  fund,  which  cannot  be 
reached  In  any  other  way  known  to  the 
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law.  I  am  nnwUllng  to  assist  In  opening  the 
way  or  to  snbscrlbe  to  tbe  doctrine  tliat  an 
administrator  can  create  tbe  necessity  by  bis 
own  act,  by  which  he  can  get  such  compensa- 
tion. Tbe  necessity  spoken  of  in  onr  cases 
authorising  an  allowance  for  compaisatiott 
upon  proof  of  It  for  professional  services 
rendered  by  an  administrator  in  a  case  like 
this  is  one  arising  out  of  tbe  doty  of  the  ad- 
mlnlatrator  to  enforce  Qte  collection  of  tbe 
claim  by  stUt,  and  not  out  of  any  contract 
he  may  make  with  counsel  to  render  him  as- 
sistance In  Its  collectltm.  J  do  not  doubt 
that  a  case  can  arise,  owing  to  Its  Intricacy. 
y^ere  the  professional  swrlces  of  two  coun> 
sel  may  be  required ;  but,  where  the  admin- 
istrator ia  one  of  tliem,  cleBrly  the  burda 
is  upon  him  to  prove  the  existence  of  that 
necesrity,  and,  If  he  should  fall  to  prove  it, 
he  should  not  be  allowed  ctnnpensatlon.  In- 
deed, he  cannot  be  allowed  ft.  In  this  case 
no  fact  Is  shown,  b^ond  the  mere  character 
of  the  claim  and  tbe  suit  upon  it,  tending  In 
the  remotest  degree  to  show  tb»  necessity  for 
the  services  of  both  Fnlghum  and  John,  the 
administrator.  The  nature  and  character  <MC 
the  claim  and  of  the  suit,  which  was  aerer 
tried,  do  not,  in  my  opinion,  in  view  of  the 
proof  of  Fulghum's  competracy  as  an  at- 
torn^, establish  the  necessity  for  the  aurices 
of  both.  Fulghum  having  been  paid  all  that 
the  administrator  can  be  allowed  a  credit 
for,  It  la  of  no  moment  that  it  la  less  than 
reasonable  comprasatlon  for  tbe  services  ren- 
dered by  him.  Teagne  v.  Corbitt,  snpra. 

But  It  cannot  be  affirmed  on  tbe  facts 
shown  by  the  evidence  that  It  was  not  full 
compensation  for  the  services  rendered  by 
him,  since  tbe  value  of  his  services  was  not 
shown  except  in  connection  with  those  ren- 
dered by  John.  In  otber  words,  there  was 
DO  evidence  offered  sbowlng  the  value  of  the 
services  of  each;  the  value  of  their  joint 
serrlces  only  being  shown.  It  will  not  do  to 
say  tbe  value  of  their  joint  services  Is  $116.- 
06,  and  that  John  may  retain  tbis  sum  for 
tbe  benefit  of  himself  and  Fulgbum.  To  do 
so  would  violate  the  principle  declared  In 
Bates  V.  Vary,  upon  which  actual  payment 
to  anotber  Is  required  before  tbe  adminis- 
trator can  be  allowed  a  credit.  Fulghum  baa 
already  been  paid  so  far  as  the  estate  is 
concerned;  and,  if  be  had  not  been  paid,  John 
would  not  be  entitled  to  a  credit  for  the 
value  of  his  (Fulghum's)  services,  no  matter 
bow  valuable  they  may  have  been  to  tbe  es- 
tate. And  this  principle,  so  often  declared 
by  this  court  and  so  thoroughly  imbedded  In 
our  Jurisprudence,  cannot  be  circumvented 
by  presenting  a  claim  In  behalf  of  Fulghum 
and  tbe  administrator  jointly.  Nor  will  it  do 
to  say  that  John  Is  entitled  to  have  the  dif- 
ference between  tbe  f 62.50  paid  Fulghum  and 
the  $116.66  for  his  services,  since  the  value  of 
his  services  Is  not  shown.  Furthermore,  con- 
ceding tbe  existence  of  a  necessity  for  John's 
services.  In  tbe  absence  of  all  evidence  of  their 


value,  by  what  process  of  reasoning  Is  be  to 
be  allowed  to  retain  the  sum  of  $&4.16?  He 
pres^ted  no  claim  for  this  sum  or  for  such 
servlcea  The  credit  he  claimed*  to  r^teat, 
as  shown  his  account,  waa  "for  cash  paid 
Fulghum  et  al.,  attorn^  fee,  $176."  This 
was  the  Item  he  moved  the  court  to  allow 
as  a  credit,  and  It  waa  the  disallowance  of 
this  Item,  acept  to  the  extent  of  $62.60 
paid  Fnlghnm,  that  the  exception  hy  him  waa 
resmred. 

John  had  not  paid  and  ooold  not  pay  him- 
self. Had  he  presented  his  claim  pn^ierly. 
his  right  to  a  credit  depended  upon  whether 
Qte  court  would  allow  him  to  retain  fba  value 
of  hla  eervtcea,  and  not  upon  the  theory  be 
had  paid  himself.  His  right  to  conqtenaatioo 
was  neceaaaniy  distinct  from  his  right  to  a 
credit  for  paysmts  made  to  Folghum,  and 
it  not  appearing  that  he  made  on  the  trial 
either  proof  of  the  value  of  his  servScea  at 
separate  from  those  of  rulghum,  or  that  be- 
ever  made  any  claim  on  acconuf  of  his  own 
services  otherwise  than  by  Insisting  on  tbe 
altowanoe  of  the  Item  "for  cash  paid  Fnl- 
ghnm  et  a.W*  the  court  ahoald  not  be  put  in 
error  for  the  mllng  excepted  to. 

It  follows,  from  what  I  have  aald.  that  t 
must  dissent  from  the  omciuslon  of  a  ma- 
jority of  the  court  revmlng  the  decrea 


JOHN  V.  PICKETT  et  al. 
(Sunreme  Court  of  Alabama.  June  7,  1906.) 

Appeal  from  Probate  Court  Jefferson  Coun- 
ty; J.  p.  Stiles,  Judge. 

"Not  officially  reported." 

Appeal  by  Sam  Will  John,  as  administrator, 
from  an  order  of  the  probate  court  refusing 
to  allow  a  counsel  fee  on  defense  of  Sallte 
Pickett  and  others.  Reversed. 

Sam  Will  John,  In  pro.  pw.  Oeorge  W. 
Huddleston,  fbr  appellees. 

PER  CURIAM.  This  cause  was  reveraed. 
rendered,  and  remanded  on  tbe  autborlty  of  the 
case  of  John  v.  Sbarpe  et  aL»  41  8<ratii.  ^ 


TTSOM.  J.,  dlssenta. 


ALABAMA  GBBAT  SOUTHBRN  B.  00.  r. 
BUBES. 

(Supreme  Court  of  Alabama.  June  7,  1906.) 

1.  RArLBOADS— InJUBT  TO  IilCEN8BB— AcTIOS 

—Plea  DING— Vabiance. 

Where,  in  an  action  for  injuries,  the  decla- 
ration alleges  plaintiff  to  have  been  a  licestsefr 
upon  defendant's  railroad,  but  the  evidence 
shows  the  relationship  of  master  and  servant, 
an  affirmative  charge  should  be  given  for  defmd- 
ant. 

2,  IfASTKB  AHD  SlBTART— BlDSRirOB  Or  Bl- 

UTION. 

One  acting  as  a  railroad  brakeman,  on  an 
understanding  with  the  railroad  that  he  riiou'd 
receive  no  supnlated  wages  while  learning  tb^ 
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duties  of  a  brakeman,  hnt  should  be  i^ven  a 
povltion  after  becoming  proficient,  waa  a  werv 
ant,  and  not  a  licensee. 

Appeal  from  Glrcolt  Court  Btowah  Oonn- 
tj;  W.  W.  Haralson,  Jwlge. 

"To  be  officially  reported.'* 

Action  by  Bnoch  Manrln  Burks  against 
tbe  Alabama  Great  Soatbem  Railroad  Com- 
pany. Prom  a  jtidgment  in  faror  of  plain- 
tlif,  defendant  appeals.  Berersed  and  re- 
manded. 

This  was  an  action  of  damages  by  an  em- 
ploy6,  the  plaintiff,  against  appellant,  for 
personal  injury  allied  to  have  been  sustala- 
ed.  The  cause  was  tried  on  counts  2  and  4, 
whicb  are  as  follows:  Gonot  2:  "Plaintiff 
claims  of  the  defendant,  a  body  corporate 
doing  business  in  Etowah  county,  state  of 
Alabama,  $25,000  damages,  for  that  on,  to 
wit,  September  7.  1904,  plaintiff,  while  a 
licensee  upon  defendant's  railway,  and  while 
engaged  In  learning  tbe  duties  of  a  brake- 
man  wltb  tbe  defendant's  consent,  was  in- 
jured at  Grudup,  in  tbe  county  and  state 
aforesaid,  as  follows:  Plaintiff's  right  arm 
was  seriously  and  severely  criished  between 
the  elbow  and  wrist,  thereby  causing  plaintiff 
to  endure  very  great  physical  and  mental 
pain  and  suffering  and  permanently  render- 
ing plaintiff  less  able  to  earn  a  liTellhood. 
Plaintiff  avers  said  Injuries  to  have  been 
proximately  jcaused  by  tbe  negligence  of  de- 
fendant's servants  or  agents,  whose  names 
are  unknown  to  plaintiff,  while  acting  within 
the  scope  of  their  employment,  which  negli- 
gence consisted  in  this:  The  said  servants 
or  agents  negligently  caused  a  car  to  he 
moved  whilst  plaintiff  was  In  the  act  of 
coupling  tbe  same."  Count  4:  "Plaintiff 
adopts  all  of  count  2  down  to  and  Including 
the  clause  'to  earn  a  livelihood,'  and  makes 
the  same  a  part  of  this  tbe  fourth  count  of 
the  complaint.  Plaintiff  avers  said  injuries 
to  have  been  proximately  cansed  by  tbe  wan- 
ton, wlllfnl,  or  intentional  conduct  of  the 
defendant's  servants  or  agents,  whose  namM 
are  unknown  to  plaintiff,  while  acting  within 
the  scope  of  their  employment,  which  wanton, 
wlllfol,  or  intentional  conduct  consisted  in 
this:  The  ea!d  servants  or  agoits  wantonly, 
willfully,  or  intraitlonally  ran  a  car  against 
cars  which  plaintiff  was  endeavoring  to  couple 
together,  with  tbe  knowledge  that  plaintiff 
would  probably  be  Injured  thereby  and  with 
reckless  disregard  of  the  consequences." 
Tbe  evidence  is  snfficiently  set  out  in  the 
Clinton.  The  defendant  requested  the  affirm- 
ative charge  as  to  counts  2  and  4,  which  the 
court  refused. 

Ooodhne  &  Blackwood,  for  appellant  Den- 
son  A  Douon,  for  aNwllee. 

ANDBRSON,  J.  This  case  was  tried  upon 
counts  2  and  4,  and  to  which  the  demurrers 
mterposed  by  the  defendant  were  overruled 
by  the  trial  court   Conceding  that  these 


two  counts  correct)^  proceed  vptm  tiie  Uteory 
that  the  plaintiff  was  a  Iteauee,  tbe  erl- 
dsDce  shows  the  relationship  of  master  and 
servant  and  charges  26  and  27,  tbe  affirma- 
ttve  <!hiug88,  should  have  been  glTsn. 

It  appears  from  the  evidence  that  tbe  em- 
ployer consented  to  plaintiff's  serrlcea,  and 
therefore  exercised  the  right  of  selecting 
him,  bad  tbe  rl^t  to  remove  or  discharge 
him,  and  to  direct  him  in  the  renffitltm  of  tbe 
services  whldi  he  bad  nndatafeen.  ThB 
plaintiff  was  to  receive  no  stipulated  wages, 
but  undertook  to  learn  the  duties  of  a  brake- 
man,  and  was  to  be  given  a  position  after 
he  had  learned  the  duties.  These  facts  dww- 
ed  tbe  plaintiff  to  be  a  servant  rather  tiban 
a  mere  licensee  of  the  defendant  20  Am. 
Eng.  Bncy.  Law,  pp.  1,  2 ;  H^rgood  t.  Stote, 
59  Ala.  51;  Dresser's  BmployenC  Liability, 
p.  62,  I  8;  Drennen  t.  Smith,  116  Ala.  890, 
22  South.  442. 

Reversed  and  remanded. 

WBAKLET,  a  Jn  and  TYSON  and  SIMP- 
SON, J  J.,  concur. 


KING  V.  SOUTHERN  R.  CO. 
(Supreme  Court  of  Alabama.  June  18,  1908.) 

1.  Masteb  and  Sebvant— Injtjbibs  to  Sebt- 
ANT— Issues  in  Pboof. 

Where  plaintiff  alleged  that  be  was  lojnred 
by  the  negligence  of  defendant's  superinteDdent 
In  allowing  or  caasing  plaintiff's  nand  to  be 
caught  in  the  cogwheeTs  of  a  machine,  and  by 
reason  of  defects  m  tbe  ways,  works,  machinery, 
or  plant  and  the  evidence  showed  that,  when 
plauitiff  was  directed  to  start  tbe  fly  wheel  of 
tbe  macbine,  he  negligently  placed  a  stool  on 
which  to  stand  so  that  be  had  to  catch  the  cog- 
wheel for  support  whereupon  bis  hand  was 
maslied  as  the  machine  started,  the  evidence  did 
Dot  Bostaln  tbe  averments  of  negligence  pleaded. 

2.  Sahe— GoNTaiBUToaT  Neoliqence.  . 

Plaintiff's  contributory  neeligence  was  tlie 
proximate  canse  of  hie  injury,  barring  his  right 
to  recover. 

8.  Appeai^Rui.ing8  on  EviDBnoB— Review. 

A  judgment  will  not  he  reversed  for  the  ex- 
dnsion  of  evidence  on  motion  of  either  side, 
when  the  evidence  is  not  competent,  relevant  or 
material. 

Appeal  from  City  Court  of  Bhrmlngham; 
C.  W.  Ferguson,  Judge. 

"Not  officially  r^rted." 

Action  by  Gus.  King  against  tbe  Southern 
Railroad  Company.  From  a  Jndgment  tor 
defendant  plaintiff  appeals.  Affirmed. 

The  plaintiff  sought  to  recover  damages 
for  the  loss  of  some  fingers.  The  negligence 
in  the  first  count  is  laid  In  one  Oakley,  al- 
leged to  he  in  the  employment  of  defendant 
and  whilst  In  the  exercise  of  superintendence, 
negligently  allowed  or  caused  plaintiff's  band 
to  he  caught  In  the  cog  wheel.  In  the  sec- 
ond 'count  the  negligence  Is  alleged  as  a 
proximate  consequence  of  the  defects  in  the 
ways,  works,  machinery  or  plant  Demur- 
rers were  overruled  to  tbe  complaint  and 
issue  was  Joined  on  tbe  generel  Issue  and 
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three  plefts  of  emtribntfxr  Diligence  wt> 
ting  op  that  plaintiff  negligently  pkiced  Ub 
band,  near  the  oog  wheel  bo  that  It  would  he 
canght,  and  Uiat  he  took  hold  of  the  cog 
wheel  negligently  knowing  of  the  danger 
thereto  when  hie  hand  was  cai^ht  and 
maahed.  The  evidence  toided  to  show  that 
the  plalntlfl  was  working  under  Oakley  who 
directed  him  to  get  up  and  atari  the  fly 
wheti  of  the  machine  movliv  so  aa  to  more 
the  mactahie,  and  that  he  let  one  band  rest 
on  the  cog  wheel  nntll  It  was  caught  and 
madied.  TbB  evldeoce  also  tended  to  show 
titiat  tD  settbv  np  to  tbe  fly  wheel  he  naed 
a  stool  and  placed  It  so  n^Ilgently  that 
he  had  to  catch  to  the  cc^  for  anpport. 
PlelntUTa  comiael  asked  witness  Oakley  the 
following  question:  "Aasnmlng  that  It  was 
not  necessary  for  him  to  catch  hold  ut  tbe 
big  cog  wheel  and  hold  on  to  It  imtll  hie 
fingers  were  caught  between  the  two  cog 
wheels,  I  will  ask  yon  If  a  man  standing  np 
on  a  stool,  catching  hold  of  the  fly  wheel, 
and  tbe  atool  should  give  way  and  tail,  If 
it  would  not  be  likely  for  him  to  get  his  hand 
between  the  two  cog  wlieels.**  Objection  wa» 
sustained  to  tbls  question,  and  plaintiff  ex- 
cepted. It  was  further  ahown  by  the  evi- 
dence that  Oakl^  directed  plalntlfl  to  start 
the  fly  wheel  and  directed  blm  to  nae  the 
stool  to  reach  It  The  court  gave  tbe  general 
affirmative  charge  for  defendant 

Bowman,  Harsh  A  Beddow,  for  aro^Ilant 
James  Weatherly,  fbr  appellee. 

ANDBRSON,  J.  The  evidence  Id  tlila  case 
failed  to  support  the  averments  of  negligence 
In  tbe  complaint  and  the  genera]  affirmative 
charge  was  properly  given  tor  the  defendant 
Oa  the  other  hand,  the  Injury  was  due  to 
tbe  manner  in  which  the  defendant  set  the 
stool,  and  therefore  his  Injury  was  the  prox- 
imate result  of  his  own  negligence. 

The  trial  court  did  not  err  In  sustaining 
the  objection  to  tbe  question  to  tbe  witness 
Oakley,  propounded  by  tbe  plalntlfl.  It  cal- 
led for  the  opinion  of  the  witness  as  to  the 
consequential  results  of  the  stool  giving  way 
end  the  plalntlfl  falling,  Tvblcta  was  a  con* 
elusion  or  Inference  for  the  jury. 

The  answer  of  the  witness  Ovens,  "I 
heard  of  It  In  an  Indirect  way  once  or  twice," 
was  brought  out  by  the  Question  of  defend- 
ant's counsel,  and  he  could  not  complain  of 
same,  and,  If  tbe  court  bad  refused  his  mo- 
tion to  exclude,  the  ruling  would  be  up- 
held. But  while  tbe  trial  court  will  not 
be  reversed  for  refusing  evidence  so  brought 
out  It  win  not  be  reversed  for  excluding 
evidence,  on  motion  of  either  side,  when  tbe 
evidence  Is  not  legal,  competent  relevant  or 
material.  If  It  Is  not  proper  evidence;  the 
action  of  tbe  court  In  eliminating  It  will 
not  be  reversed. 

'Fbe  Judgment  of  tbe  city  court  is  afllnneA. 
All  the  Justices  concur. 


an  La.) 

No.  19,9Sa 

PBLLBTIER  v.  STATE  NAT.  BANK. 

(STtpreme  Court  of  Louisiana.  June  4,  1906L 
Reliearing  Denied  June  27,  1900.) 

1.  EXECDTION— ThIED  OPPOSmON— DCFBNSn 
BT  GBEDITOB. 

Where  a  wife  Gles  a  third  opposition  claim- 
ing the  ownership  of  certain  property  which  had 
been  seized  under  a  fi.  fa.  by  a  Judgment  credit- 
or of  her  husband,  together  with  damages  for 
the  seizure,  and  seeking  an  injunction  against 
a  sale  under  the  writ,  the  seizing  creditor  has  a 
legal  interest  in  defending  tbe  legality  of  his 
own  proceedings  and  resisting  the  claims  of  the 
wife  by  means  of  any  legal  defense,  and  evidence 
to  which  such  a  condition  of  things  may  gire 
rise.  He  is  not  confined  to  any  paLrtleolar  line 
of  defense. 

2.  Sahe—Datior  bn  Paikuent. 

Where  the  claim  of  tbe  wife  to  the  owner* 
ship  of  the  property  seized  is  based  upon  a  trans- 
fer of  the  same  to  the  wife  under  a  dation  en 
paiement  of  an  alleged  claim  due  to  the  wife,  the 
seizing  creditor  has  the  right  to  contest  such 
claim  of  ownership  on  tbe  ground  of  tbe  non- 
existence of  the  debt  to  the  amount  declared, 
or  of  its  entire  nonexisoice,  and  on  the  ground 
tliat  tbe  value  of  the  property  given  in  payment 
did  not  bear  a  Just  proportion  to  the  amount 
of  tbe  wife's  claim.  ColTln  v.  Joboston.  29 
South.  274,  104  La.  6S5;  Freiburg  v.  Langf eld- 
er, 15  South.  677,  40  La.  Ann.  1418:-Hyman 
V.  Schlenker,  10  South.  623,  44  La.  Ann.  108. 

3.  Same— InsoLVBNOT  of  Htjsband. 

The  right  of  the  husband  to  make  a  trans- 
fer of  property  to  bis  wife  through  a  dation  en 
paiement  is  an  exceptional  right,  and  can  be 
exercised  only  under  the  circumstsjices  and  con- 
ditions fixed  by  the  law.  Unless  so  exercised 
no  title  passes  to  the  wife.  For  resistance  to 
tbe  wife  8  demand  under  such  circumstances 
It  is  not  necessarv  that  the  seising  creditor 
make  and  prove  au  the  sllegations  called  for 
by  a  revocatory  action.  It  la  not  necessary 
that  it  should  be  alleged  and  shown  that  the 
husband  was  insolvent  at  tbe  time  of  the  dation 
en  paiement  The  fact  that  though  be  was 
perfectly  solvent  tbe  wife  and  busbsnd  col- 
luded together  to  withdraw  all  tbe  property  of 
the  hnsband  from  the  payment  of  the  husband's 
debts,  when  It  was  legally  appltcable  thereto, 
mar  be  (and  Is  in  tbis  esse),  the  ground  of 
resistance  of  die  wife's  pretentions. 

[Ed.  Note.— For  cases  In  point  see  vol.  24, 
Cent.  Dig.  Fraudolent  Conveyances,  K  8ST-846. 
610.] 

4.  Save— Daua<;b8  fob  Wsoiforui.  Skizubb. 

When  the  claima  of  the  wife  to  the  owner- 
ship of  the  property  fell,  the  demand  for  dam- 
ages for  its  seisnrs  fell  also. 

5.  Sahb. 

A  wife  has  the  legal  right  to  pay  the  debts 
of  the  hnsband  shonld  she  so  desire.  A  payment 
made  by  her  of  a  debt  of  her  husl>and  to  prevent 
tbe  sale  of  certain  property  under  the  erroneous 
belief  that  it  belonged  to  her,  will  not  Justify 
her  in  recovering  it  from  the  person  to  whom 
the  payment  was  made,  when  the  effect  of  the 
payment  was  to  cause  tbe  seizure  of  the  prop- 
erty to  fall  and  tbe  writ  of  the  selaing  credltOT 
to  be  returned.  Civ.  Code,  art.  2310. 

[Ed.  Note. — For  cases  in  point  see  voL  89, 
Cent.  Dig.  Payment,  $S  25S-2Q6.] 

(Syllabus  by  tbe  Comt) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Walter  Byers  Sommervllle,  Judge. 

ActlMi  by  James  B.  Pelletler  against  the 
State  National  Bank.  Ju^ment  for  defend- 
ant on  a  recouveutlonal  demand  against 
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plaintiff.  On  the  Issuance  of  a  fl.  fa.  against 
plaintiff,  his  wife  filed  a  petition  of  Inter- 
ventlon  and  third  oj^osltlon.  Judgment  for 
defendant  against  the  third  opponent,  and  she 
appeals.  Affirmed. 
See  88  South.  132. 

B.  A.  O'SnlllTan,  for  appellant  Mm.  L. 
Pelletler.  William  Stirling  Farberson,  for 
appellee  State  Nat.  Bank.  Dinkelsplel,  Hart 
&  Davey.  for  appellee  H.  B.  McMnmr*  civil 
sheriff  (tf  the  parish  of  Orleans.  ■ 

Statemmt  of  the  Oue. 

NIGHOLLS,  J.  James  R  Pelletler  stud 
the  State  National  Bank  iqxni  cotabi  bank. 
notes.  The  bank  resisted  the  claim  and  set 
up  a  reooDTentional  Aenand.  The  plaintiff 
obtained  Judsmait  in  the  district  court  which 
was  eT^tuallr  amralled  and  set  aside,  and 
Judgment  roidered  In  favor  of  the  bank  <m 
the  reoonventlona]  demand.  That  Judgment 
became  final  on  February  27,  1905. 

On  Fcbmary  28, 1806,  the  dvtl  sheriff  act- 
ing under  a  writ  of  fl.  fa.  wtilcb,  issued  in 
the  case,  seised  the  contents  of  a  certain 
Bbn«  consisting  ot  furniture,  antiques,  bric- 
a-brac,  etc 

Prior  to  that  seteore,  Pelletler  had,  on  the 
lOtb  of  January,  1905.  by  act  before  S^mour, 
made  a  transfer  of  the  contents  of  the  store 
to  his  wife  by  way  of  a  datlon  en  palement  of 
an  indebtedness  of  ^.000,  declared  In  the 
act  to  be  due  to  the  wife  by  the  husband. 
On  the  14th  of  January,  1905,  the  wife  in- 
sUtated  and  appointed  her  husband  ber  agent, 
and  from  that  time  he  had  the  active  control 
of  the  store. 

There  was  no  community  of  acquets  and 
gains  between  the  spouses.  They  were  sepa- 
rated in  property  by  their  marriage  contract 

On  March  4,  1906,  Mrs.  Pdletler  filed  a 
petition  of  Intervention  and  third  opposition 
in  the  case,  claiming  ownership  of  ttie  prop- 
erty seized.  In  which  she  prayed  for  an  in- 
junction to  restrain  the  sheriff  from  selling  it. 

The  Judge  to  whom  the  petition  was  pre- 
sented fixed  the  amount  of  the  Injunction 
bond  which  she  should  fumisb  at  f3,00a 
The  amount  for  whl<di  the  fl.  f a.  Issued  was 
$1,737. 

Third  opponent  not  being  able  to  furnish 
the  bond,  she  paid  into  the  hands  of  the 
sheriff,  under  protest,  the  amount  called  for 
by  the  writ,  declaring  In  the  act  tendering 
the  money  that  she  reserved  all  her  rights 
against  the  sheriff  and  the  seizing  creditor 
for  the  illegal  selsure  of  the  property,  and 
for  all  damages  resulting  therefrom ;  that  the 
amount  so  tendered  was  not  In  payment,  but 
In  order  to  prevent  an  irreparable  Injury  to 
herself  and  without  waiving  any  of  her  rights 
In  the  premises. 

On  March  8,  190S,  third  (^ponent,  with 
leave  of  court  filed  an  amended  and  supple- 
mental petition  in  which  she  recited  her  In- 
ability to  give  the  bond  which  she  declared 
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excessive,  and  which  she  had  unsuccessfully 
sought  to  have  had  diminished  and  her  rea- 
sons for  paying  the  amount  demanded,  though 
not  due  by  her.  She  reiterated  all  the  facts 
and  allegations  of  her  original  petition,  aud 
averring  further  that  the  bank  and  sheriff 
bad  acted  most  Illegally  and  oppressively; 
that  although  the  facts  which  she  had  sworn 
to  and  the  exeesslTe  amount  which  had  been 
required  by  the  Judge  bad  been  called  to 
their  notice,  still  persisted  In  dispossessing 
her  of  her  property,  she  declared  that  in  ad- 
dition to  the  amount  of  damages  originally 
claimed  her  she  was  entitled  to  a  return 
of  the  mon^  so  received  by  the  sheriff,  and 
to  an  Increase  of  the  damages  to  the  sum  of 
f5,000.   She  prayed  accordingly. 

On  the  20th  of  March,  1906,  the  bank,  by 
leave  of  court,  filed  a  sujratlcmental  and 
amended  answer  In  which  It  averred  tliat  the 
pretended  transfw  by  the  husband  of  his 
stock  and  business  to  bis  wife  was  a  fraud 
perpetrated  to  prevoit  the  seizure  by  It  of 
said  stock  and  bndness  In  execution  of  Its 
Judgment ;  that  the  value  of  the  property  so 
attoupted  to  be  transferred  was  greatly  in 
excess  of  the  iwetended  claim  of  his  wife; 
tluit  she  had  not  availed  herself  of  her  legal 
remedies ;  it  prayed  that  the  tUrd  opposition 
be  rejected  and  for  all  and  general  and  spe- 
cial relief,  as  the  nature  of  the  case  required 
and  law  and  equity  could  grant 

On  Issue  so  Joined  the  case  was  taken  up 
for  trial  on  November  2,  1905,  and  evidence 
adduced.  The  testimoi^  being  closed,  the 
case  was  continued  fbr  ai^ument  for  Novem- 
ber 13,  1906. 

On  November  6,  1005,  the  bank  with  leave 
of  the  court,  filed  an  amended  and  supple- 
mental answer,  In  which  It  averred  that  at 
the  time  of  the  alleged  transfer  of  the  prop- 
erty by  petitioner  to  his  wife  It  was  an  en- 
tire transfer  of  all  his  property,  and  that 
he  had  nothing  else  out  of  which  It  could 
make  its  Judgment;  that  be  was  insolvent 
to  the  knowledge  of  his  wife,  and  the  trans- 
fer was  made  to  defraud  the  bank  and  pre- 
vent it  from  executing  Its  Judgment 

When  the  case  was  called  for  argument, 
third  opponent  filed  an  opposition  to  this  sup- 
plemental and  amended  answer  and  giving 
ber  grounds  for  opposing  it.  The  conrt  de- 
clared the  proceeding  to  be  good  and  ac- 
cording to  law. 

The  district  court  rendered  Judgment  ad- 
judging and  decreeing  that  there  be  judg- 
ment in  favor  of  the  State  National  Bank  and 
the  civil  sheriff,  and  against  the  third  op- 
ponent Mrs.  Pelletler,  dismissing  the  suit  so 
far  as  the  injunction  and  the  demand  for 
fl,737  with  Interest  was  concerned. 

It  further  ordered,  adjudged  and  decreed 
that  the  claim  for  damages  in  the  supple- 
mental petition  for  $3,000  be  dismissed,  aud 
that  the  demand  for  $8,000  claimed  In  the 
original  petition  be  dismissed  as  In  case  of 
nonsuit 
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Third  opponoit  mored  for  a  now  tilal  on 
tin  groonds: 

FlTBt  That  It  vas  incnmbut  on  tlie  aelxbig 
creditor  to  all^  and  prove  the  insolraicy 
of  the  Tender. 

Second.  That  the  aelzlng  creditor  cannot 
escape  the  proofs  neceasaty  In  a  ^rect.  re- 
vocatory  action  by  seizing  the  property 
transf erred. 

Third.  That  the  court  erred  in  decreeing 
that  the  bank  had  no  interest  and  was  no 
party  to  the  Bult  by  reason  of  third  opponents 
having  paid  the  judgment. 

Fourth.  That  the  payment  of  the  Judgment 
by  tiilrd  opponent  under  protest  duly  made, 
Is  as  If,  as  far  as  Ite  effect  Is  concerned,  no 
payment  had  been  made. 

The  court  reused  the  application,  and  Mrs. 
Pelletler  has  appealed. 

Zn  the  brief  filed  In  behalf  of  the  third 
Opponent,  counsel  referring  to  a  guestlon 
propounded  tx>  the  witness  Jackson,  said : 

"He  was  asked  as  to  the  vaJae  of  the  contents 
of  the  store  transferred  by  J.  P.  Pelletier ;  then 
counsel  for  third  opponent  objected  to  any  tes- 
timony to  show  vame  in  excess  of  the  price 
mentioned,  on  the  ground : 

"That  the  plaintiff  in  Intervention,  having 

Eed  that  she  had  paid  at  least  not  less  than 
,  ttiat  the  defendant  in  intervention,  the 
}  National  Bank  has  no  interest  in  the 
cause  one  way  or  the  other,  on  the  following 
gronnds,  to  wit : 

"That  no  frand  Is  alleged  in  his  answers,  there 
is  no  insolvency  alleged  on  5.  B.  Pelletier." 

"Tliat,  in  order  to  recover  in  the  revocatoiT 
action,  it  is  absolutely  necessary  and  a  condi- 
tion precedent  tliat  the  party  who  sold  the  prop- 
er)^, the  sale  of  which  you  attempt  now  to  an- 
nul, must  be  proved  by  his  creditor  to  be  insol- 
vent, at  the  tune  the  sale  was  made ;  otherwise 
the  creditor  has  no  standing  in  court." 

The  court  overruled  tiie  objection  on  the 
ground  that  there  was  not  a  revocatory  ac- 
tion; that: 

"Mr.  Pelletier  is  no  party  to  this  suit  at  all. 

"The  suit  is  entirely  between  Mrs,  Pelletier, 
the  third  opponent,  and  the  State  National 
Bank,  and  the  bank  is  without  Interest  in  ask- 
ing that  the  sale  by  Mr.  Pelletier  to  Mrs.  Pel- 
letier be  set  aside.  It  has  received  the  amount 
due  it  by  Pelletier.  There  is  no  action  what- 
ever presented  by  the  State  National  Bank 
against  Mrs.  Pelletier,  revocatory  or  otherwise. 
It  is  simply  a  defense  to  a  suit  by  Mrs.  Pelle- 
tler." 

A  biil  of  exception  was  taken  to  the  ruling. 
Counsel  at^ed  to  the  same  effect  before 
this  court 

Opinion. 

When  Mrs.  Pelletier,  by  third  opposition, 
came  into  the  proceedings  which  had  been 
inaugurated  by  the  bank  in  execution  of  its 
Judgment  against  her  husband,  claiming  for 
herself  the  ownership  of  the  property  which 
had  been  seized,  and  opposing  the  sale  of  the 
same  with  damages  for  its  seizure  simultane- 
ously (temanding  an  Injunction,  the  bank  bad 
clearly  a  "legal  Interest"  hi  defending  the 
legality  of  its  own  action  and  In  resisting 
the  attack  made  upon  it  by  the  wife.  It  was 
not  limited  to  any  partlcukir  line  of  defense. 


Any  defense  whldi  the  nature  of  the  case 
legally  gave  rise  to  was  txpea  to  it. 

If  the  property  seized  really  belonged  to  Its 
Judgmoit  debtw  PeUetlw,  and  if  the  title 
advanced  by  the  wife  bad  no  1^1  exlstoice, 
the  bank  was  entllled  to  show  It  by  any  evi- 
dence legally  admissible  In  support  of  those 
positions.  Counsel  of  third  (^ponent  errs 
in  the  position  whidi  he  takes  that  a  datlon 
en  palement  made  by  a  husband  to  his  wife 
can  successfully  resist  an  attack,  unless  the 
datlon  be  attecked  upon  the  same  allegations 
and  tiie  same  evldoice  as  would  be  necessary 
In  order  to  maintain  a  revocatory  action,  and 
that  In  order  to  snceeed  the  party  atta<&iiig 
must  allege  and  show  that  the  husband  was 
Insolvent  at  the  time  of  the  transfer. 

Our  courts  have  to  some  extrat  protected 
against  successful  attack  a  transfer  of  proper- 
ty made  by  a  husband  to  his  wife  In  payment 
of  paraphernal  claims  which  are  held  against 
him.  For  instance,  the  mere  preference  and 
protection  given  thereby  to  the  wife  ova:  oth- 
er creditors  of  the  husband,  in  case  of  his  In- 
solvency, cannot  he  urged,  but  this  exemp- 
tion from  criticism  falls  far  short  of  what 
counsel  is  here  contending  for.  The  credit- 
ors of  the  husband  are  expressly  granted  by 
article  2434  of  the  Civil  Code  the  right  to 
"object  to  the  separation  of  property  decreed 
between  husband  and  wife  and  even  execut- 
ed with  a  view  to  defraud  them." 

They  may  even  become  parties  to  the 
suit  for  separation  of  property  and  be  heard 
against  it  That  article  does  not  pretend  to 
disclose  what  the  character  of  the  fraud  is 
from  which  the  creditors  have  a  right  to 
protection.  Evidently  It  is  not  frand  arising 
from  the  mere  fact  Itself  of  insolvency,  for 
that  Is  the  very  condition  of  affairs  which 
the  law  contemplates  should  give  rise  to  ac- 
tion on  the  part  of  the  wife  adversely  to  her 
husband  and  his  creditors.  Civ.  Code,  art 
2425.  So  far  from  the  bad  condition  of  the 
husband's  affairs  giving  rise  to  complaint 
by  the  creditor,  an  attempt  of  a  wife  to  ob- 
tain a  separation  and  transfer  of  property 
when  her  husband's  affairs  are  prosperous, 
In  order  to  gain  an  advantage  over  his  credi- 
tors by  withdrawing  from  them  property 
legally  applicable  and  more  than  sufficient  to 
pay,  not  only  the  wife  but  all  the  creditors, 
wonld  furnish  one  of  the  grounds  for  com- 
plaint The  right  of  the  husband  to  make 
a  sale  or  datlon  en  palement  to  his  wife  is 
an  exceptional  right  which  is  to  be  exercised 
only  when  and  to  the  extent  which  the  law 
allows  this  to  be  done.  If  a  wife,  who,  with 
a  claim  of  (^500  should  have  had  transferred 
to  her  by  her  husband  property  to  the  valoe 
of  $25,000,  she  should  scarcely  expect  that 
the  objection  urged  to  that  transfer  by  his 
creditors  should  be  that  he  was  insolvent  at 
ttiat  time.  On  the  contrary,  the  objection 
would  be  exactly  the  reverse  of  this;  it  would 
be  that  the  husband  having  property  amply 
sufflcieut  to  satisfy,  not  only  the  claims  of 
his  wife,  but  all  other  claims  against  him. 
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be  and  his  wife  had  colluded  together  to 
withdraw  the  whole  of  his  property  from  ap- 
plication to  the  claims  of  creditors  by  Im- 
properly, and  without  Just  cause,  placing  the 
legal  title  thereto  la  his  wife,  and  that  Is  pre- 
cisely the  complaint  made  here. 

It  Is  shown  beyond  question  that  the  prop- 
erty transfeiTed  by  Pelletier  to  his  wife  (as- 
suming she  had  a  legal  claim  of  two  thou- 
sand dollars)  was  much  more  than  suCBcient 
to  pay  both  her  and  the  bank;  that  the  prop- 
erty  so  transferred  was  the  only  propertj^ 
held  In  Louisiana  by  the  husband.  The  pur^ 
pose  of  the  transfer  was  clearly  shown  to 
withdraw  It  from  legal  pursuit  by  placing 
It  under  cover  of  the  wife's  name.  The  claim 
of  $2,000  of  the  wife  against  her  husband 
rests  upon  her  own  testimony  ucluslvely; 
It  Is  not  only  not  corroborated  by  other  testi- 
mony as  requlrted  by  article  2277  of  the 
Civil  Code  (Cutler  v.  CoUIns,  37  La.  Ann.  95, 
Citizens'  Bank  v.  Maurean,  37  La.  Ann.  863), 
but  It  Is  weakened  by  testimony  in  the 'rec- 
ord. In  the  act  of  datlon  the  husband  ac- 
knowledges himself  Indebted  to  his  wife  In 
the  full  sum  of  $2,000,  which  total  sum  of 
money  he  has  made  use  of  in  his  private 
affairs  and  business;  said  sum  being  her 
separate  fnnds  acquired  prior  to  her  mar- 
riage. Hyman  v.  Scfalenker,  44  La.  Ann.  108, 
10  Soatfa.  623.  l^e  marria^  contract  is  in 
the  record.  It  makes  no  mention  of  any 
property  being  then  owned  by  the  wlf&  On 
the  trial  Hie  wife  teatlfled  to  having  given  to 
ber  bnaband  at  one  time  $40C^  and  at  another 
9600.  Tbe  first  amoont,  she  testlfled,  consisted 
of  papw  monc^owned  by  herprlw  to  ber  mar- 
riage which  she  bad  k^  in  her  armolre  un- 
til she  tamed  tbe  same  over  to  ber  husband. 
Tbe  origin  of  the  $600  she  does  not  give;  she 
testifies  to  having  earned  some  money  dur- 
ing ber  marriage  giving  piano  lessons,  but 
from  her  own  account  the  amount  was  trifling. 
According  toho*,  the  full  benefit  of  her  testi- 
mony Bbe  has  turned  ovet  $1,000  at  the  utmost, 
to  her  husband,  wldle  it  Is  shown  by  her  bus- 
band's  testimony  that  between  $1,000  and 
$1300  of  the  contrats  of  the  store  were  sold 
between  tbe  date  of  the  dation  en  palement 
and  tbe  bank's  selsure.  A  list  of  the  things 
transrerred  to  his  wife  Is  shown  to  have  been 
attached  to  tbe  act  of  datlon,  but  it  was  not 
prodnced  at  tbe  trial,  and  tbe  wife  testified 
tbat  abe  did  not  think  tbe  value  of  those 
articles  was  glvoi  In  it  Being  asked 
whether  she  was  satisfied  with  her  purchase, 
sbe  answered,  "yes."  Being  further  asked 
"wbethOT  it  was  excessive  In  her  estimation,'' 
she  answered: 

"Well,  I  thought  It  was ;  well,  yes,  sir." 

nw  following  questions  and  answers  fbV 
lowed: 

**Q.  Do  yon  think  it  was  much  above  tZfiOO 
or  much  below  $2,000? 

"A.  I  can't  tell  70U ;  I  couldn't  very  welt,  bat 
I  knew  I  had  mj  money's  worth. 

"Q.  Much  more  than  your  money's  worth? 


"A.  Well,  I  believe  so.  a  little  more. 
**Q.  How  mndi  more  was  It? 

I  don't  know.  I  can't  teU  jwu  I  am  not 

in  the  btuiness." 

The  deputy  sheriff  who  made  the  seizure 
testlfled  that,  after  he  did  so,  James  B.  Pel- 
letier told  him  the  contents  of  the,^  store 
were  then  worth  $12,000  to  $1S.000.  This 
question  and  answer  were  objected  to,  on 
tbe  ground  that  the  statement  was  that  of 
the  husband,  but  the  objection  was  overruled, 
because  it  was  shown  that  the  husband  was 
her  agent  at  the  time.  That  is  true,  but  it 
was  not  shown  tbat  tbe  declaration  or  ad- 
mission was  made  by  reason  of  anything 
called  for  or  required  by  the  agency.  We 
disregard  that  statement  of  the  husband;  his 
wife  did  not  authorise  him  to  make  admis- 
sions binding  ber. 

It  was  testified  to  by  both  husband  and- 
wife  that  there  were  a  number  of  articles  In 
the  store,  some  of  considerable  value,  beloug- 
ing  to  other  parties  which  did  not  pass  to 
the  wife.  The  things  transferred  were  set 
out  as  we  have  said,  in  a  detailed  list  which 
was  declared  In  the  act  of  datltm  to  be  an- 
nexed to  it  but  which  was  not  produced.  The 
act  declared  that  tbe  things  sold  were  given 
on  that  list;  "the  same  being  the  mtlre  con- 
tents of  the  store  wltbout  reservation." 

Under  tbe  evidence  the  claim  of  tbe  wife 
was  not  established  beyond  $400  at  the  ut- 
most, and  the  value  of  tbe  artldes  transfer- 
red to  ber  was  much  above  any  debt  due  to' 
ber.  Under  sudi  circumstances  the  datfim 
en  palement  slurald  not  be  pomltted  to 
stand.  An  essential  to  the  validity  of  a 
datlon  en  palement  to  the  wlffe  In  satlsfactlou 
of  ber  paraphernal  righto  are  "the  Just  and 
honest  claims  of  the  wife,"  and  tbe  "Just 
propOTtlon  of  tbe  value  of  the  thing  given 
to  the  amount  of  tbe  wife's  claim."  Oolvln 
V.  Johnston,  104  La.  655,  29  South.  274;  Frei- 
burg V.  Langfelder,  46  La.  Ann.  1418,  16 
South.  677;  Hyman  v.  Scblenker,  44  La.  Ann. 
108,  10  South.  623. 

The  Judgment  of  the  district  court  setting 
aside  tbe  datlon  en  palement  from  James  B. 
Pelletier  to  his  wife  was  correct  With  the 
setting  aside  of  that  dation  and  the  rejection 
of  the  latter's  claim  of  ownership  to  the  prop- 
erty seized,  tbe  claims  of  the  wife  to  damages 
and  to  a  repetition  of  tbe  amount  paid  by 
her  to  the  sheriff  fell.  If  her  property  was 
not  seized,  she  was  not  in  fact  compelled  by 
legal  duress  to  pay  the  Judgment  of  debt  of 
her  husband. 

She  bad  the  legal  right  to  pay  her  hus- 
band's debt  If  she  thought  proper.  Assum- 
ing that  she  made  the  payment  of  her  hus- 
band's debt  In  error,  she  cannot,  when,  as 
the  result  of  that  payment  tbe  bank  has  lost 
the  benefit  of  Its  seizure,  and  had  Ita  writ 
returned,  visit  her  error  upon  the  bank. 
Article  2310,  Glv.  Code. 

For  the  reasons  assigned,  the  Judgment 
appealed  from  Is  affirmed  with  costs. 
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FROVOBTT,  X,  concurs  la  tbe  decree,  not 
agreeing  with  the  statement  tbat  the  <3«dltor 
of  the  hnaband  has  flie  rti^t  to  Interfere  In 
the  affairs  of  the  hnsband  without  alleging 
InsolrencT* 

HONBOB,  J.  I  concur  In  file  view  ax- 
pressed  by  PBOVOSTT.  J. 


ai7  La.) 

No.  15,928. 

GARLAND  v.  WUNDERLIOH  et  al. 

(Supreme  Court  of  Louisiana.    Jan«  18,  1006. 
Rehearing  Denied  June  27,  1906.) 

1.  PoBSEesoBT  Acnon— BTXDBnOS— LncTTA- 
Tions. 

Id  a  poeseBBoiy  actira.  It  Is  iDcumbent  on 
tlie  plaintiff  to  prove  possession,  at  the  time  of 
the  disturbance  complained  of,  and  during  the 
year  preceding,  and  that  the  disturbance  oc- 
curred within  a  year  prior  to  the  Institution 
of  tlie  action. 

[Ed.  Note. — For  cases  In  point,  see  toL  46, 
Cent.  Dig.  TresiHUS,  H  32-47.] 

2.  Appeal— Thbobt  OF  Case. 

This  court  is  not  at  liberty,  of  Its  own 
motion,  to  deal  with  a  possessory  action  as 

thoush  it  were  petitory. 

[B)d.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §{  1063-1055.1 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Jndldal  District 
Court,  Parish  of  8t  Tammaiv;  ^Hiouias 
Hoore  Burns,  Judge. 

.Action  by  George  Pratt  Garland  against 
William  Wunderllcfa  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Re- 
versed. 

Lewis  Lovering  Morgan  and  Stafford, 
Lambei-t  &  Robinson,  for  appellants.  Henry 
L.  Garland,  Jr.,  for  appellee. 

MONROE,  J.  PlaintiCr  asserts  own^'ship 
and  actual  possession  In  himself  and  bis 
authors,  for  many  years,  of  a  tract  of  land 
In  the  parish  of  St  Tammany,  and  alleges 
that  the  defendants  are  slandering  his  title 
and  otherwise  disturbing  his  possession,  and 
be  prays  that  they  be  enjoined  from  so  doing, 
and  that  be  have  Judgment  for  damages. 
Defendants  deny  the  alleged  possession  of  the 
plaintiffs,  set  up  title  and  possession  in  them- 
selves, plead  various  terms  of  prescription 
(particularly  tbat  of  one  year  as  against  a 
possessory  action),  and  pray  tbat  the  suit 
be  dismissed.  On  the  trial  counsel  for  plain- 
tiff offered  and  filed  an  act  of  sale  from  E. 
M.  Cabn  to  plaintiff,  of  date  January  30,  1905, 
and  another  from  Nathan  Page  to  Nicolas 
Ciaudel,  of  date  August  10.  1875.  He  also 
offered  acts  of  sale  from  Cook,  tax  coliector. 
to  Emma  Helntz,  of  date  August  23,  1883; 
from  M.  &  J.  Ingram  to  G.  W.  Medus,  and 
from  G.  W.  Medus  to  E.  M.  Cabn.  The  pur- 
pose of  these  offers  was  expressly  limited 
to  showing  the  extent  of  plaintiff's  possession, 
and  the  three  acts  last  mentioned,  were, 


apparently,  not  filed,  as  ttiey  are  not  m  the 
transcript,  and  the  cleA  cerUfles  that  the 
transcript  contains  all  documents  filed  save 
such  as  were  omitted  under  the  rule  of  this 
court  This  suit  was  instituted  in  S^tember, 
1905,  but  we  find  no  evidence  In  the  reowd 
concerning  plaintiff's  actual  possession,  or 
that  of  his  authors,  wltliln  the  year  preceding 
that  date.  It  Is  shomi  that  Oharles  H^ti 
was  the  tutor  of  the  minors  Ingram ;  that  the 
entire  tract,  of  wbldi  the  disputed  territory 
forms  part  belonged  to  his  wards,  and  that 
he  bought  It  at  a  tax  sale,  for  atxount  of  his 
daughter,  and  held  possession  of  It  for  a 
number  of  years ;  and  It  Is  also  shown  tfast 
a  judgment  has  been  rendered  decre^ng  that 
the  purchase  so  made  inured  to  the  benefit 
of  the*  minors,  so  that  If  It  were  shown  that 
the  plaintiff  is  the  successor  In  title  of  the 
minors  Ingram,  It  may  be  tbat  the  possession 
of  Heintz  would  Inure  to  their  benefit  but 
as  has  been  stated,  that  link  in  the  chain  of 
title  has  been  omitted,  and  the  only  title.  In 
himself,  which  plaintiff  exhibits,  was  not  a 
year  old  when  the  suit  was  brought  and  be 
has  shown  no  possession  since  It  was  ac- 
quired. 

The  judge  a  quo  reached  the  conclusion 
that  the  action  Is  one  of  jactitation,  and  gave 
judgment  enjoining  defendants  as  prayed, 
and,  also,  ordering  them  to  Institute  a  peti- 
tory action  within  30  days,  or.  In  default 
thereof,  to  be  prohibited  from,  tbereaft^, 
claiming  the  property.  The  defendants  Insist 
tbat  the  action  Is  pur^  possessory,  and 
plalntlETs  counsel  says  that  the  evidence  "en- 
larged the  Issues  made  by  the  pleadings  and 
converted  the  action,  practically.'lnto  one  of 
boundary."  It  Is  not  we  think,  a  jactitation 
suit  since  plaintiff  does  not  pray  for  the 
relief  appropriate  to  an  action  of  that  char^ 
acter,  and  does  not  show  the  possesslw 
necessary  to  maintain  one. 

The  judgment  ordering  the  defendants  to 
Institute  a  petitory  action  Is  therefore,  and  to 
that  extent  ultra  petltlonem.  It  can  hardly 
be  considered  an  action  of  boundary,  since, 
according  to  the  allegations  of  the  petUtlon. 
the  estates  of  the  plaintiff  and  defendants 
are  not  contiguous,  and  the  plaintiff  prays 
merely  to  be  quieted  In  the  possession  of  his 
own  property,  and  tbat  defendants  be  con- 
demned In  damages  and  for  trespass. 

R^arded  as  a  possessory  action,  which 
we  think  It  is,  it  must  fail  for  lat^  of  proof 
of  the  necessary  possession.  Besse  v.  Aycock, 
5  La.  Ann.  134;  Ghlnn  v.  Blanchard,  0  La. 
Ann.  66 ;  Millard  v.  Blchard,  13  La.  Ann.  572. 

Counsel  for  defendants  say  In  their  brief: 
"While  there  Is  abundant  evid«ice  In  the 
record  of  title,  there  is  no  consent  of  record 
to  deal  with  the  case  as  a  petitory  action." 
Plaintiff's  titles  were,  however,  offered  mere- 
ly to  prove  possession.  If  It  were  otherwise, 
and  this  conrt  were  at  lilwrQr  of  its  own 
motion  to  deal  with  a  possessory  action  as 
either  a  Jactitation  suit  or  as  though  it  wenr 
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petttoiTi  OUT  dectolou  would  probably  be 
different  from  that  wblcta,  as  tbe  case  Is  pre- 
sented, we  are  conatrained  to  render. 

For  the  reasona  asal^ed.  It  la  ordered, 
adjudged,  and  decreed,  that  the  Jodgment 
appealed  from  be  annnlled,  avoided,  and  re- 
versed, and  that  plalntUTs  demand  be  reject- 
ed at  his  cost  In  both  courts,  without  prej- 
udice, however,  to  any  other  remedy  which 
he  may  have  with  reference  to  his  ownership 
and  enjoyment  of  the  land  In  dispute 


ai7  Lft.) 
.  No.  16,033. 
ORHJJBN  et  al.  v.  NEW  ORLBANS  TER- 
MINAL CO. 

In  xe  CRILEiBN  et  aL 

(Supreme  Conrt  of  Lonlsiana.    June  4,  1906. 
Rebsarlng  Denied  June  27,  1906.) 

1.  Taiatiok— Tax  Sales— Setiino  Aaium— 

PBBSCBIPTION. 

Where  vacant,  aninclosed  lots  beioDgmg  to 
a  succession  are  adjodicated  to  the  state  for 
taxes,  and  are  thereafter  assessed  to  the  de- 
ceased owner,  and,  later,  to  a  parchaser,  under 
Act  No,  82,  p.  104,  of  1884,  who  does  not  com- 
ply with  the  terms  of  that  act.  and,  Btill  later, 
are  sold  by  the  Auditor  and  the  heirs  of  the 
former  owner  in  the  meanwhile  and  during  many 
years,  pay  no  taxes,  and  take  no  steps  to  be  put 
In  possesaioD,  the  fact  that  at  one  period  the 
property  may  have  been  occupied  by  a  third 
person  with  the  alleged  consent  of  such  heirs 
will  not  prevent  the  running  of  the  prescription 
afainat  proceedings  to  set  aside  tax  sales, 
where  It  appears  that,  for  three  years  prior  to 
the  institution  of  such  proceedings,  the  plaui- 
tiffs  have  not  been  in  posMsilon  by  corporeal  de- 
tention and  have  paid  no  taxes  to  the  statfc 

2.  Same— ASSBB8MBHT— Pbesceiption. 

Though  property  may  have  been  assessed 
in  the  name  of  one  not  the  owner,  a  sale  for 
taxes,  predicated  on  sach  assessment,  falls, 
neverth^ess,  within  the  meaning  and  opera- 
tion of  article  233  of  the  Constitution,  and 
will  not  be  set  aside,  save  In  the  cases  specially ' 
provided,  unless  the  proceedfaig  to  annul  be 
bistltuted  within  the  time  pzeserlbed  by  the 
article: 
(Syllabus  by  the  Court.) 

Action  by  John  J.  Crlllen  and  others 
against  the  New  Orleans  Terminal  Company. 
Judgment  for  defendant  was  affirmed  by  the 
Court  of  Appeal,  and  plaintiffs  appeal  for 
certiorari  or  writ  of  review.  AppUcathm  dis- 
missed. 

Francis  Rivera  Richardson,  for  applicant 
William  Wlnaus  Wall  and  Miller,  Dotonr  ft 
Dnfour,  for  respondents. 

Statement 

MONROB,  J.  Plaintiffs  me  for  the  recov- 
ery of  three  vacant  lots  In  New  Orleans  of 
which  they  allege  they  are  In  possession,  and 
pray  that  their  ownership  be  recognized, 
and  that  the  title  of  the  defendant  derived 
through  mesne  conveyances  from  the  state 
of  Louisiana  be  decreed  null.  Defendant  al- 
leges that  it  purchased  the  property  from 
L.  U  Stanton,  with  subrogation  to  bis  righto 


of  warranty,  affirms  the  validity  of  Its  titles, 
pleads  prescription,  and  ealte  in  warranty 
the  Aztec  Land  Company,  Limited  (Stanton's 
vendor) ;  and  that  company  alleges  that  It 
acquired  title  from  tiie  State  Auditor,  nndw 
Acts  No.  80,  p.  88,  of  1888,  and  No.  12G.  p.  ISl, 
of  1896,  and  pl«ds  the  prescription  of  three 
years,  under  article  233  of  the  Constitution. 

It  Is  admitted  tliat  James  Crlllen,  of  whom 
plaintiffs  are  the  heirs,  acquired  the  property 
In  1861,  and  it  ai^ears  from  ttie  evidence 
that  be  died  on  April  8d,  and  that  hla  sncces- 
sl<m  was  fq>ened  on  April  0,  1818;  that  the 
pn^erty  In  question  was  inventoried  therein, 
and  was  again  Inventoried  in  the  succession 
of  his  wif^  who  died  In  F«bmary,  18TC;  that 
in  December,  1874,  the  property  was  for- 
feited to  the  state  fbr  the  taxes  of  1873,  and 
In  1885  ms  adjudicated  to  the  state  for  the 
taxes  of  1882,  and  that  in  180S  it  was  sold, 
under  Act  No.  82,  p.  lOi,  of  1884,  to  H.  J.  Lar^ 
Icln,  who  failed  to  comply  wltti  the  law  under 
which  the  Bale  was  ma^  and  In  1904  abanr 
doned  and  quitclaimed  tiie  iwoperty  to  the 
plalntlflrs,  who.  In  Novembor,  1903,  obtained 
jadgmeut,  putting  them  In  possession  thereof 
as  heirs  of  James  Olllen  and  his  wlte.  In 
the  meanwhile  (in  1902)  the  prtqiOTty  was 
sold  by  the  Auditor  to  the  Altec  Land  Com- 
pany. It  further  appears  that  from  1860  to 
1893,  inclusive,  the  proper^  was  assessed  to 
Jameq  Crillen,  but  that  no  taxes  were  paid  on 
it  either  to  the  state  or  the  city ;  that  from 
1894  to  1904,  inclusive,  It  was  assessed  to 
M.  J.  Larkln,  and  that  no  taxes,  save  those 
of  1003,  were  paid  to  the  state,  and  none  to 
the  city— the  taxes  due  the  d^,  from  1888 
to  1003,  having  apparently  been  canceled  by 
Judgment  of  a  city  court 

The  substance  of  the  testimony  and  ou 
conclusion  npo-a  the  question  of  posseesion 
are  as  follows: 

It  has  not  been  shown  that  plaintiffs  were 
in  actual  possession,  by  corporeal  detention, 
of  the  property  at  the  dates  either  of  the  for- 
feiture, in  1874,  the  adjudication,  in  ISSS, 
the  sale  by  the  Auditor,  In  1902,  or  the  bring- 
ing of  this  suit,  in  1904.  W.  O.  Tebault  a 
witness  examined  on  their  behalf,  testifies 
that  some  10  or  15  years  prior  to,  say  May, 
1905,  he  inclosed  the  lots  In  question  and 
other  lots  belonging  to  himself,  with  a  fence, 
and  kept  his  horses  within  the  inctosure,  but, 
finding,  subsequently,  that  the  horses  did  not 
thrive,  he  removed  them;  after  which,  it 
does  not  appear  that  he  ever  saw  the  property 
until  he  visited  it  for  the  purposes  of  this 
suit  when  be  found  that  the  fence  had  en- 
tirely dlsai^eared.  Being  asked  as  to  the 
circumstances  under  which  he  thus  took  pos- 
session of  the  lots,  and  for  whose  account  he 
held  them,  his  answers,  whether  considered 
by  themselvee  or  In  connection  with  other 
testimony,  leave  it  a  matter  of  doubt  whether 
he  took  possession  by  permission  of  the  own- 
ers, previously  obtained,  or  without  such  per- 
mission, bat  with  the  expectation  of  obtain- 
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lug  It  BnbBeqnently.  Hiiib,  In  answer  to  the 
question,  on  direct  nomination,  "Bef<Mre 
bnlldinc  this  fence,  yon  obtained  pn-mlsBion, 
as  I  understand,  from  Mr.  Crlllen,"  he  an- 
swers, **Yea,  sir,"  but,  on  croBs-examinatlon, 
he  testifles  as  follows : 

"Ib  it  not  a  fact,  Mr.  Tebault,  that  70Q  <3Id  not 
bold  the  propert7  for  anybody's  account ;  that 
you  BUDply  needed  it  and  had  it  fenced  in? 
A.  I  asked  permls^n.  Q.  What  did  he  say  to 
you  at  tliat  time?  A.  He  said,  certainly,  he  was 
glad  I  had  done  so." 

— From  which  It  would  appear  that  the  per- 
mission was  asked  after  the  fence  had  been 
built,  and  that,  prior  to  that  time,  the  wit- 
ness had  been  in  possession  without  the 
knowledge  of  the  owners,  and,  hence,  bad 
not  been  holding  for  their  account  He  was 
unable  to  say  when  the  fence  was  built,  save 
that  it  was  10  or  16  years  prior  to  the  time 
(May  29,  1905).  at  which  he  testified,  and 
was  eonally  uncertain  as  to  the  time  at  which 
he  ceased  to  use  the  property.  Thus : 

"Q.  It  don't  exceed  five  years,  does  it?  A.  Oh, 
no,  sir.  Q.  You  ere  positive  it  don't  exceed  five 
years?  A.  I  don't  think  so.  *  *  *  Q.  Are 
you  able  to  swear  posltiTely  that  yon  have  had 
no  8to(A  In  that  place  within  the  1^  five  years? 
A.  No,  sir;  I  oonld  not  swear  it  positively;  I 
believe  I  have,  hut  I  could  not  iwear  it  as  a 
fact." 

Being  asked  when  he  gave  up  raising  stock, 
And  whether  be  kept  any  one  on  the  place 
after  that,  he  relied  to  the  first  question  tiiat 
be  conld  not  ranember,  and  to  the  second, 
"Ob,  no;  after  I  left  It,  I  had  no  need  for 
anybody."  J.  J.  Crlllen  (plaintiff)  being 
asked,  "Who  was  In  possession  of  the  property 
last  summer,"  answered,  "I  cannot  say,  ex- 
cept that  I  understand  tliat  the  railroad  com- 
pany is  In  possession  of  it"  A  witness  who 
was  called  on  behalf  of  the  defendant  testi- 
fied that  there  was  no  fence  or  other  sign  of 
occupancy  about  the  property  in  November, 
1002.  It  Is  admitted  that  Tebault  paid  noth- 
ing, and  agreed  to  pay  nothing,  for  the  use 
of  the  property,  and  It  is  shown  that  he  left 
It  (as  we  are  inclined  to  think  that  he  enter- 
ed ui>on  It)  without  the  knowledge  of  the 
plaintiffs;  and  It  is  neither  alleged  nor  shown 
that  he  or  they  paid  any  taxes  whilst  he  oc- 
cupied it  On  the  other  hand,  though  the 
testimony  of  Crlllen  suffices  to  show  that 
plaintiffs  did  not  consider  themselves  In  pos- 
session, there  Is  no  pretense  on  the  part  of 
defendant  or  warrantor  that  either  of  them 
was  ever  in  actual  possession.  The  sales 
by  the  Auditor  to  the  land  company,  by  the 
latter  to  Stanton,  and  by  Stanton  to  defend- 
ant are  proved.  This  suit  was  Instituted  tn 
June,  1904.  and  tried  In  May,  1905,  with  the 
result  that  there  was  Judgment  for  defend- 
ant which  was  affirmed  by  the  Court  of  Ap- 
peal, and  tt  is  the  Judgment  of  affirmance 
whldi  we  are  now  called  on  to  review. 

Opinion. 

When  the  present  Constitution  was  adopted, 
the  state  held  an  apparent  title  to  the  prop- 


erty here  in  question  (resoltli^  from  the  tox- 
feltnre,  for  the  tax  of  1878,  and  the  adjudica- 
tion for  the  tax  of  1883),  which,  whatever 
may  have  be^  Its  defects,  was  not,  so  far  as 
we  are  informed,  obnoxious  to  the  ot^ecttons 
that  it  was  based  on  either  a  dnal  assessmoit 
or  an  assessment  for  a  tax  whidt  bad  beeai 
paid  before  the  sale.  It  was,  thoefore,  ca- 
pable of  being  quieted  and  perfected,  by 
prescription,  under  that  provUdim  of  article 
288  of  the  OcmstitQtlon,  wfateh  reads: 

"No  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause  except  on  proof  of  dual  as- 
sessment, or  of  payment  of  the  taxes,  for  which 
the  property  was  sold,  prior  to  the  date  of  the 
sales,  unless  the  proceeding  to  annul  the  sale 
shall  be  instituted  *  •  *  within  three  yean 
from  the  adoption  of  the  Oonstitotion,  as  to 
sales  already  made,"  etc. 

The  "proceeding  to  annul"  which  we  are 
here  considering  was  instituted  more  than 
six  years  after  the  adoption  of  the  Constitu- 
tion, and,  by  the  terms  of  that  instrument, 
la  barred.  It  has  been  held  that  the  law 
quoted  Is  inapplicable  (1)  where  the  owner 
and  tax  debtor  was  at  the  time  of  the  tax 
sale  the  actual  possessor  by  corporeal  deten- 
tion of  the  property  sold  and  has  been  allow- 
ed so  to  remain  (Carey  v.  Gagney,  109  La. 
77,  S3  South.  89) ;  and  (2)  where,  after  the 
sale,  the  state  has  continued  to  assess  the 
property  to'  the  former  owner,  and  to  receive 
from  him  the  taxes  so  assessed  (Pltr«  v. 
Schesllnger,  llOLa.  234,34South.425).  But 
in  the  case  at  bar  neither  of  these  conditions 
exists.  It  does  not  appear  that  tlie  owner 
was  In  actual  possession  of  the  pn^erty  hen 
claimed,  either  when  It  was  forfeited  to  the 
state.  In  1874,  or  when  It  was  adjudicated, 
in  18SC,  or  that  any  one  held  such  possession 
tta  20  years  after  the  forf^toic^  ud  10 
years  after  the  adjudication,  and,  If  the  pos- 
session of  Tebault  be  regarded  as  the  posses- 
sion of  the  owner,  nerertbdess,  that  posses- 
ston  had  been  abandoned  for  three  years  or 
more,  prior  to  the  institution  of  this  suit 
Nor  does  It  appear  that  the  state,  after  the 
forfeiture  snd  the  adjudication  of  the  prop- 
erty, continued  to  assess  it  to  the  former 
owner,  and  to  receive  from  bim  the  taxes  so 
assessed.  It  Is  true  that  fbr  a  number  of 
years  the  propMl^  was  assessed  to  James 
Crlllen,  but  neither  he  nor  any  one  else  p^d 
the  taxes  so  assessed,  and  thereafter  the 
assessments  were  made  In  the  name  of  Lar- 
kln  who  had  made  an  incomplete  purchase, 
under  Act  82,  p.  104,  of  1SS4,  but  who  ac- 
quired no  title,  by  reason  of  his  nonpayment 
of  the  taxes  aasumed  by  him  as  required  by 
the  provisions  of  that  act  For  three  years 
prior  to  the  Institution  of  this  suit  there  was. 
therefore,  no  interruption  of  the  prescription 
established  against  it  by  the  Gonstitntion. 
whether  by  reason  of  the  fact  that  the  prop- 
erty was  corporeally  detained  by  the  owners, 
or  by  reason  of  any  estoppel  resoltlng  from 
the  assessment  and  collection  of  taxes  against 
and  from  those  owners. 
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Ab  flie  BuffldflD^  of  file  tax  title,  to  aerre 
as  the  basis  of  the  prescription  established 
by  article  2S3  of  tbe  OonstitntloD,  does  not 
depend  on  tbe  Talldl^r  d  tbe  assessment 
{gooad  the  name  of  the  owner)  upon  tlie 
basis  of  wblcb  £be  iwoperty  Is  sold.  It  is  Im- 
material, for  the  porposes  of  this  case, 
-whether  the  forfeltnre  and  snbeeanoit  ad- 
judication at  the  property  here  In  dispute 
were  based  on  assessments  In  the  name  of  a 
prntm  deceased  or  in  tbe  name  of  the  real 
owners,  the  essential  fiict  In  that  connectltm 
being  tiiat  there  was  an  assessment ;  that  la 
to  say,  a  valnatlon  of  the  proper^,  without 
which  the  tax  oonld  not  hare  been  levied, 
rrerry  t.  Helsen,  IIB  La.  1070,  40  South.  46S. 

It  b  therefore  ordered,  adjudged,  and  de- 
creed that  this  application  be  dismissed  at 
tbe  cost  of  tbe  applicant,  and  that  tbe  Judg- 
ment which  has  here  been  made  the  subject 
of  rarlew  remain  undisturbed. 


ai7  La.) 
No.  16^. 

MT7BPHT  et  al.  v,  POLICE  JURY  OF  ST. 
MART  PARISH. 

In  re  POLICE  JURY  OP  ST.  BIARY 
PARISH. 

^Supreme  Court  of  Lonlslana.   Jane  22,  1906. 
Bebearing  Doiled  June  29,  1906u) 

1.  Appeal— IbipnaAi.  of  Imjdnc!tion  —  8us- 
FKNSiVB  Afpeai,— Effect. 

A  Buspensive  appeal  will  He  from  an  order 
Tefruing  to  grant  a  preliminary  injonction,  but 
■nch  an  appeal  will  not  auspend  or  po8h>ene  tbe 
trial  of  tna  cause  on  its  merits.  'Hie  legal 
effect  of  such  an  appeal,  when  do  restraining 
order  has  Issued,  nef^  not  be  determined. 

[Bd.  Note.~For  cases  in  point,  aea  Y<ih  2, 
Cent.  Dig.  Appeal  and  Error,  )  SS09.] 

2.  Cotms— SuFxavisoBT  Powebs— Exeboisb. 

The  eztraordinaiT  laperrisory  powers  of 
this  court  over  inferior  tribunals  will  not  be 
exercised  In  such  a  case  on  the  complaint  of 
the  defendant,  showing  no  Injury  beyond  the 
ordinary  delan  of  litigation. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  8, 
Ocnt.  Dig.  Ai^ieal  and  Error,  f|  8630-854(k] 

(Syllatrai  1^  the  Court.) 

Action  by  John  Murpby  and  George  D. 
Palfrey  against  tbe  police  Jury  of  the  pariah 
of  St  Mary.  Judgment  for  defendants,  and 
plaintiffs  apply  for  certiorari,  mpniifini^a,  and 
prohibition.  AK>licatlon  dismissed. 

See  41  Soath.  216. 

Fostor,  Milling,  Oodchaux  ft  Banders, 
for  relator.  Respondent  Judge  ad  hoc  (D. 
OaflFery  &  Son,  Hrary  D.  Smith.  Percy  Saint 
and  Charles  Austin  O'Klell,  of  counsel),  pro 
ae. 

LAND,  J.  Relators,  John  Murpby  aud 
George  D.  Palfrey,  taxpayers  of  tbe  parish 
of  St  Mary,  Instituted  a  suit  against  tbe  po- 
lice Jury  of  said  parish  for  tbe  purpose  of  en- 
joining said  body  from  erecting  a  new  court- 


house on  the  same  grounds  set  up  in  tbe  case 
of  the  State  ex  rel.  Edward  A.  Hanson  et 
al.  T.  Jury  of  Bt  Mary  FarhA  (No.  16,101;  re- 
cently decided  by  .this  court)  41  South.  821. 

After  hearlog  the  parties  on  a  rule  lOsl.  tbe 
trial  Judge  rd:n8ed  to  grant  the  xdalntlflFs  a 
preliminary  injunction,  and  subsequently 
granted  them  a  suspensive  appeal  from  the 
Judgmoit  denying  the  relief  sought 

The  police  Jury,  relator  herein,  complains 
that  tiie  action  of  the  district  Judge  in  thus 
granting  a  ntspenslTo  appeal  from  his  mere 
ex  parte  refusal  to  Issue  a  prellmlnaiy  In- 
junction Is  witiumt  warrant  of  law,  lll^al, 
and  oppresslre. 

We  think  tiiat  the  relator  la  mlstakoi  In 
this  proposition. 

In  Beebe  t.  Oulnanl^  29  La.  Ann.  795,  this 
court  b^  tiiat  a  snspoislTe  aiqieal  lies  from 
a  Judgment  on  a  rule  nisi  reusing  a  prelim- 
inary injunction,  s^lng: 

"Appeals  lie  from  final  Judgmoits.  Tbe 
Judgmmt  In  this  case  refused  the  Injunction. 

It  win  be  difficult  to  find  a  Judgment  pos- 
sessing a  stnmger  element  of  finality  than 
that'*  in  State  ex  rel  Bedcer  t.  Judge,  31 
La.  Ann.  800,  tbe  court  said  this  "is  no  longer 
an  opoi  question.** 

TUs  dictum  was  dted  snd  approved  In  the 
Hanson  Case,  supra,  wh&i  we  h^d  in  effect 
ttiat  tiie  appropriate  ranedy  was  by  appeal 
from  the  order  refusing  the  Injunction  in 
llratoe  litis. 

Relator^  apprehension  that  the  appeal 
from  the  order  refusing  the  preliminary  writ 
In  the  Instant  case  will  suspend  or  pmtpone 
the  trial  of  the  cause  <m  the  merits  is  without 
any  legal  foundation. 

The  contrary  was  held  in  State  ex  rel. 
Butdiers*  Union  v.  Judge,  88  La.  Ann.  436. 

Relator  pleaded  other  similar  suits  by  other 
taxpayers  as  Ittes  pendentes  and  res  Judicata. 
All  the  Issues  raised  below  can  be  reviewed  on 
appeal,  and  there  is  no  ground,  beyond  the 
mere  ordinary  delays  of  litigation,  for  In- 
v<A:lng  tiie  extraordinary  supervisory  Jurisdic- 
tion of  this  court  No  restraining  order  was 
Issued  by  the  Judge  a  quo. 

What  Is  the  l^al  effect  of  a  suspensive  ap- 
peal in  such  a  case  need  not  now  be  de- 
termined. 

It  Is  tiieretore  ordered  that  relator's  ap- 
plication be  dismissed,  with  cwts. 


aiT  La.) 

No.  ie.iTO. 

STATE  V.  RUFFIN. 

(Sapreme  Court  of  Louisiana.    June  18,  1006. 
Rehearing  Denied  Jane  28,  1906.) 

1.  Gbiminai.  Law— APPBAir— Bill  or  Excep- 
Tions. 

The  Jndge  is  without  authority  to  idgn 
bills  of  exception  after  the  aiveal  has  been 
lodged  in  the  Supreme  Court 

2.  Same— FoBUEB  Jeopabot. 

The  filing  of  an  information  for  man- 
slaughter does  not  preclude  a  subsequent  tndict- 
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meat  for  marder.  Until  Jeopardy  baa  begun,  tbe 
prosecution  is  at  liberty  to  nolle  prosequi  and 
begin  over  ataln,  and  tbe  pendency  of  an  in- 
dictment or  information  does  not  conatltnte 
Jeopardy. 

[Ed.  Note. — For  casee  in  point,  see  voU  14. 
Gent.  Dir.  Criminal  Law.  H  32&'^.] 

(Syllabus  by  tbe  Court.) 

Appeal  from  Seventeentb  Judicial  District 
Court,  Parish  of  Vermilion;  William  Plerre- 
pont  Edwards,  Judge. 

Sylvester  Buffln  was  conrlcted  of  manr 
slaiiBbtar,  and  appeals.  AfflrmecL 

William  BoiJainin  Wbite  and  Felix  J. 
Samson,  for  appellant  Walter  Onion,  Atty. 
Gen.,  and  John  Nngier,  Jfh  Dist  At^.  (Lewis 
Guion,  of  counsel),  for  the  State. 


PROYOSTY,  J.  Defendant  was  tried  for 
murder,  and  found  guilty  of  manslaughter. 
His  complaints  are,  first,  that  the  indictment 
against  him  for  murder  was  found  after  an 
information  had  been  filed  against  him  for 
manslaughter  on  the  same  facts,  and  nolle 
prosequled;  second,  that  a  certain  newspaper 
containing  the  syllabi  of  tbe  decisions  handed 
down  by  this  court  on  one  of  Its  decision 
days,  and  also  one  of  the  pamphlet  numbers 
of  the  Southern  Reporter  were  suffered  to  re- 
main in  the  room  in  which  the  petit  Jury 
held  Its  deliberations;  third,  that  Instead 
of  being  served  with  their  meals  in  the 
courthouse,  the  jury  were  taken  to  a  res- 
taurant separated  from  a  coffee  bouse  only 
by  a  thin  partition,  and  were  served  by  the 
waiters  of  the  restaurant.  Instead  of  by  the 
sheriff  or  his  deputies,  and  were  communi- 
cated witii  by  said  waiters;  fourth,  that  the 
Jury  were  brought  Into  tbe  court  and  ad- 
monished by  the  Judge  that  tbe  oonrt  had 
been  during  the  entire  forenoon.  Investigat- 
ing their  conduct 

All  tbe  questions  here  raised  depend  upon 
facts,  save  one.  That  one  is  as  to  the  sub- 
stitution of  an  indictment  for  murder  to  the 
Information  for  manslai^hter.  There  Is 
nothing  to  It  It  Is  well  settled  that  until 
Jeopardy  has  b^;un  tbe  district  attorney  may 
at  any  time  nolle  prosequi  tbe  information 
or  Indictment  and  begin  over  again.  State 
T.  Hornsby,  S  Bob.  589,  41  Am.  Dec.  814. 
And  it  is  elementary  that  the  pendency  ot 
an  Indictment  or  Information  does  not  con- 
stitute Jeopardy. 

The  otbw  qnesUons  d^tend  upon  facts, 
wbldi  could  have  been  brought  up  only  by 
bin  of  eni^ition,  and  the  record  does  not 
contain  any.  The  Judge  refused  to  sign  the 
bills  of  defendant  on  the  ground  that  th^ 
were  not  presented  to  him  until  after  tbe 
appeal  had  been  lodged  m  this  court,  when, 
as  decided  In  the  case  of  State  t.  Hauser, 
112  La.  81%  36  South.  396,  he  no  longer  bad 
antiiorlty  to  algn  them.  Onr  learned  brother 
says  that  this  was  "on^*  of  his  reasons  for 
refusing  to  algn  tbe  bills.  That  one  being 
entirely  sufficient  we  cannot  but  admire  tbe 


fine  sense  of  tiw  value  of  time  irtddi  pranipC- 
ed  him  to  foKgo  tbe  "19"  others. 
Judgment  affirmed. 

BBGAUX,  a  J.  I  concur  In  tiw  dscfML 


(117  La.) 
No.  16,125. 
WELLS  et  al.  v.  BLAC!KMA17. 
In  re  WBLLS  et  aL 
(Supreme  Court  of  Louisiana.  June  18^  UOO,) 

Appeai.— Suspensive  Appul— Pstitobt  Ac- 
tion—Bond. 

Act  No.  2^  p.  25.  of  1904.  provides  tiiat 
the  pendency  ox  a  snit  affecting  titie  to  real 
estate  shall  not  be  considered  as  notice  to  third 
persona  onless  notice  of  the  pendency  of  such 
action  shall  have  been  registered.  The  only 
change  made  by  this  law  Is  tliat,  formerly,  third 
persons  had  to  take  notice  of  the  pendency  of 
the  snit  without  registry,  whereas,  now,  they 
need  take  notice  of  it  only  after  registry. 
It  follows  that  tbe  r^atry  of  a  notice  under 
this  act  does  not  have  the  effect  of  changing  the 
legal  sitnation  as  it 'has  stood  heretefore,  ai> 
cording  to  which  the  bond  for  a  bus  pensive  ap- 
peal from  a  judgment  dismissing  a  petitory  ac 
tion  need  not  be  for  one-faolf  over  and  above 
the  amount  sued  for,  bat  only  in  such  sum  aa 
the  Judge  may  fix  as  sufficient  to  secure  costs. 

[Bd.  Note. — For  casee  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  i|  22S5-224a] 

(Syllabus  by  the  Court) 

A[q;>lIcation  1^  B.  H.  Wells  and  others  tor 
writs  of  mandamus  and  certiorari  against 
W.  F.  Blackman.  Writ  granted. 

Robert  Persifer  Hunter  and  Frauds  Rlrers 
RIchardaon,  tor  relators.  Be^mndait  Judge, 
pro  se. 

PROVOSTY,  J.  In  this  case  the  plainUfrs* 
petitory  action  having  been  dismissed,  the 
Judge  of  the  lower  court  refused  to  flx  the 
amount  of  the  bond  to  be  given  by  plaintiffs 
for  a  suspensive  appeal,  but  left  plaintiffs  to 
furnish  bond  "according  to  law" ;  that  Is,  to 
say  in  an  amount  exceeding  by  one-half  the 
amount  for  which  Judgment  was  given.  Code 
Prac.  art  575. 

It  Is  well  settled  that  In  such  cases  as  this 
the  amount  of  the  appeal  bond  must  be  Axed 
by  the  court  Day  v.  Wright  A:  Bailey  (not 
yet  officially  reported),  41  South.  223. 

But  tbe  learned  Judge  a  quo  answers  that, 
taking  advantage  of  Act  No.  22,  p.  ^,  of  1904, 
the  plaintiffs  have  recorded  a  notice  of  the 
pendency  of  this  suit,  and  that  this  has  creat- 
ed an  incumbrance  upon  the  property  of  de- 
fendant, and  that  the  appeal,  by  suspending 
the  effects  of  the  Judgment  of  dismissal, 
maintains  this  incumbrance  In  full  force,  and 
that  therefore,  the  amount  of  the  appeal  bond 
should  be  "according  to  law."* 

Section  1  of  said  act  reads  aa  follows: 

"Sec.  1.  Be  it  enacted  by  the  General  Assem- 
bly of  the  state  of  Louisiana,  that  on  and  after 
Jannary  1st,  1905,  the  pendency  of  an  action  in 
any  court,  state  or  federal,  in  uie  state  of  Lou- 
isiana, affecting  the  title  or  asserting  a  aiort- 
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gage  or  Hen  upon  Immovable  property,  shall 
Dot  be  considered  or  coDStmed  as  notice  to  third 
persons  not  parties  to  such  suit,  unless  a  no- 
tice of  pendency  of  each  action  shall  have  been 
made,  filed  or  zeglatered,  in  compUancs  with 
this  act" 

Said  Act  No.  22  has  brought  no  change  In 
our  law,  except  that,  whereas,  formerly,  third 
persons  dealing  with  property  involved  in 
litigation  had  to  talce  notice  of  the  pendency 
of  the  litigation  without  r^lstry  (article 
2453,  Rev.  Glv.  Code),  now,  under  said  act, 
they  are  not  required  to  do  so,  anless  the 
notice  prescribed  by  the  act  has  been  duly 
recorded. 

It  follows  that  the  plaintiff  and  appellant 
is  entitled  to  have  the  amount  of  the  bond 
for  a  suspensive  appeal  fixed  by  the  court,  as 
If  said  registry  had  not  been  made. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  a  writ  of  mandamus  issue  com- 
manding Hon.  J.  B.  Lee,  judge  ad  hoc,  In 
place  of  Hon.  W.  F.  Blackman,  recused,  as 
Judge  of  the  Thirteenth  judicial  district 
court  of  Rapides,  to  fix  the  amount  of  the 
8U!:pensive  appeal  bond  in  the  case  of  SL  M. 
Wells  et  al.  v.  W.  F.  BladUnan,  No.  6,316  of 
the  docket  of  said  court 


(117  La.) 
No.  16,032. 

B.  D.  MOODY  &  CO.,  Limited,  t.  8BWER- 

AGB  &  WATER  BOARD  et  aU 
(Supreme  Gonrt  of  Louisiana.  June  4,  lOOOJ 

1.  MUNICIPAI,    COBFOBATIONS  —  PuBLIO  III- 
PBOVEHEnTB— CeBTIFICATE  OF  PebFOBUANCE. 

The  paper  Issned  In  due  form  by  the  city 
before  dedslon  was  rendered  In  Bartwr  Asphalt 
Paving  Go.  v.  Watt,  26  South.  70,  51  La.  Ann. 
13^  may  be  for  larger  amount  than  doe  under 
rule  of  computation  as  laid  down  in  latter  decision 
and  yet  hold  good  for  leas  amount  actoaliy  due. 

Certlflcate  was  amended  in  conformity  wltli 
Ok  Watt  decision. 

2.  Same— Cost  or  IuPBOVEUBnT--STATUT0XT 
Pledge. 

Under  Act  No.  73.  p.  116,  of  1876,  the  Uva 
for  amount  due  remains  "as  inch  charge**  on 
the  property.  The  city  baa  a  fall  rl|(ht  and  the 
property  is  sold  subject  to  that  right  which 

grimes  all  otlier.  Under  the  terms  of  Act  No. 
5,  p.  Ill,  of  1888,  the  property  passes  to  third 
persons,  adjodicatees,  subject  to  the  statutory 
pledge. 

It  Is  different  If  It  be  adjudicated  to  the  state 
under  Act  No.  80,  p.  88,  of  1888. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Gent  Dig.  Mnnieipal  Corpwationa,  |S  1220- 
1227.1 

Frovosty,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  8.  D.  Moody  &  Co.,  Limited, 
agaliut  tiie  Sewerage  &  Water  Board  and 
otberB.  Judgment  for  plaintiffs  was  affirmed 
the  Gonrt  of  Appeal,  and  defandant  ap* 
plied  tor  certiorari  or  writ  of  review.  FeU- 
tlon  dismissed. 

Omer  Vlllerd,  for  applicant  Sewerage  & 
Water  Board.  Henry  Garland  Dnpr€h  Asst 
City  Atty.,  for  applicant  the  city  of  New 


Orleans.  J.  Zach.  Spearing,  for  applicant 
Thomwell  Gachet  Buck,  Walshe  &  BwA, 
for  respondmt  8.  D.  Moody  ft  Co.,  Limited. 

BRBAUX,  G.  J.  Plaintiffs  brought  this 
suit  against  the  defendants  to  hare  their  privi- 
lege recognized  on  property  on  which  they 
made  repairs  in  accordance  with  their  con- 
tract with  the  city  touching  local  assessment 
for  Improvement 

Said  property  was  situated  on  both  sides 
of  Rendon  street  from  Canal  to  Toulouse 
street  onA  the  work  consisted  la  the  con- 
struction of  the  brick  sidewalk  on  both  sides 
of  the  street  part  of  the  way. 

Originally  the  claim  was  for  $270.^  A 
certificate  was  issued  by  the  city  authorities 
to  plaintiff  for  the  amount  on  December  9, 
1896,  and  was  recorded  the  same  month. 
After  this  certificate  bad  been  issued  by  the 
city  authorities,  the  court  held  in  Barber  As- 
phalt Co.  V.  Watt,  51  La.  Ann.  1345.  26  South. 
70,  that  the  method  followed  in  calculating 
the  amount  due  by  abutting  property  owners 
should  be  modified.  Another  certificate,  after 
said  decision  had  been  rendered,  was  issued 
by  the  city  to  the  plaintiff  and  the  rule  laid 
down  in  the  said  cited  case  was  complied 
with.  Reduced  under  the  rule,  the  amount 
due  plaintiff  was  $228.44. 

Alexander  Turegano  and  the  Gulf  State 
Land  ft  Improvment  Company  wen  Ibe 
own^  of  the  property  at  the  date  tlie  first 
certlflcate  was  recorded.  Sut>8equently,  the 
Sewerage  ft  Water  Board  bought  the  prop- 
erty with  this  claim  restins  np<m  it 

Plaintiff  sued  tiie  owners,  tin  Sewerage 
ft  Water  Board,  for  the  amount  The  latter 
denies  that  there  was  an  inctunbrance  upon 
it  It  avers  that  it  bad  bem  bought  hy 
their  vendor  Thomwall  Qacbet  on  the  10th 
of  January  at  tax  sale,  made  by  the  city  of 
New  Orleans  on  said  date,  to  collect  the  tm- 
pald  taxes  tor  the  years  1893  and  1894,  as- 
sessed in  the  name  of  Turegano,  as  owner. 
And  defendant  avers  that  the  said  tax  sale 
operated  a  cancellation  of  ail  Incumbrances 
on  the  pnxperty. 

Defendants  called  their  vwdor  Oadiet  In 
warranty. 

Gachet  answered  the  call  In  warranty,  at- 
tacked plalntifTB  pledge  and  privll^e  as  null, 
because  he  averred  the  certificate  of  assess- 
ment was  not  made  out  properly  and  timely 
recorded;  moreover,  he  averred,  if  it  liad 
been  made  at  all  in  form.  It  was  erased  and 
canceled  by  the  effect  of  the  city  tax  sale 
made  In  1888. 

Turegano,  whose  name  figures  as  owner, 
not  having  paid  bis  taxes  to  the  city  for  the 
years  1893  and  1894,  the  city  had  the  proper- 
ty sold  for  taxes,  and  Inte  in  1897  the  proper- 
ty was  adjudicated  to  Gachet  but  the  deed 
t>efore  mentioned  was  executed  In  1898. 

The  property  was  sold  for  taxes  under 
Act  No.  85,  p.  Ill,  of  1888. 

On  appeal,  onr  learned  brothers  of  the 
Court  of  Appeal,  in  an  able  opinion,  held 
that  plaintiffs  were  entitled  to  judgment. 
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From  tbat  Jndgment  defendants  applied  to 
this  court  under  Its  supervisory  Jurisdiction 
to  have  the  Judcmoit  of  the  Court  of  Ai^al 
reviewed. 

The  first  ground  of  discussion  Is  that  the 
"certiflcattt  of  performance''  issued  under  the 
proTlslons  of  Act  Na  73,  p.  IIS,  of  1876, 
was  null. 

As  relates  to  form,  those  who  Issned  tlie 
certificate  complied  with  all  the  require- 
ments. 

Defendant  argues  that  the  assesanent  for 
paring  Is  virtually  a  tax,  and  that  those  who 
work  for  the  city  and  fOr  the  front  pro- 
prietors in  order  to  acquire  a  right  must 
follow  the  law  closely  uid  accuratdy. 

We  have  found  no  decisions  in  our  re- 
eeandtes  exten^ng  tile  rule  touching  tax  as- 
seasmmt  to  local  assessmenls  for  pavii^. 

It  is  necessary  to  comply  with  the  law ;  bnt 
if,  owing  to  some  slight  mistake  or  over- 
sight, the  amount  of  the  recorded  claim 
should  be  omstated,  It  would  hardly  be 
Just  to  hold  that  the  whole  claim  is  there- 
by lost.  Here  the  latter  amount  Indodes  the 
less.  Hils  qne!!tloQ  was  considered  and  pass- 
ed upon  in  the  following  eases:  Eniis  t. 
Sims,  2  La.  Ann.  261 ;  New  Orleans  t.  Fer- 
rlere,  17  La.  Ann.  183;  Bonnafe  r.  Lane, 
fi  La.  Ann.  226;  Succession  of  Pate,  6  La. 
Ann.  242. 

It  would  be  dttCeroit  If  this  calcnlatlon  had 
been  adopted  after  the  Watt  Case  was 
handed  down.  It  was  not  It  was  made  out 
betore.  The  certlflcate  was  duly  and  timely 
recorded.   Plaintiff  Is  entitled  to  the  amount. 

The  error  In  good  faith  In  claiming  more 
than  was  due  does  not  render  the  whole 
claim  null.  Walden  t.  Grant,  8  Hart  (N. 
S.)  065;  HuUan  r.  Creditors,  89  La.  Ann. 
897,  2  South.  4S. 

To  return  for  a  moment  to  the  Watt  Caae, 
It  did  not  bold  that  a  contractor  conld  not 
reform  his  certlflcate  so  as  to  comply  with 
Its  decree. 

The  conrideratlon  of  defendant's  complaint 
of  Insufficiency  of  description  of  the  piop- 
vTty  has  no  mexlt  Horeorw,  the  pleadings 
do  not  present  tbat  issue;  oa  the  contrary, 
4efaidants  admitted  that  they  purchased  the 
pr(^)er^  described  In  plalntlfTs  petition  from 
Thomwall  Oacbet,  and  warrantor  avers  that 
he  acquired  the  same  property  from  the  city 
■at  tax  salew  It  Is  ful^  and  completely  Iden- 
tified as  relates  to  description. 

It  is  next  urged  by  defendants  and  war- 
rantor that  the  tax  sale  made  for  the  pay- 
ment of  city  taxes  for  the  years  before  men- 
tioned had  the  effect  of  annulling  plaintiff's 
■claim. 

Now  as  relates  to  security,  the  third  sec- 
tion of  Act  No.  78,  p.  117,  of  1876,  provides 
that  the  cost  of  the  Improvement  shall  be  a 
real  charge  on  the  proper^  and  that  "It 
dial]  be  considered  and  treated  as  pledged 
for  payment  of  the  amount  due ;  that  It  shall 
constitute  a  Hen  or  privily  upon  the  abnt- 
€hig  pTY^rty." 


Burdy,  under  the  terms  of  this  statute,  no 
one  will  deny  that  the  contractor's  claim  Is 
secured  as  laid  down  in  the  statote,  and 
no  further.  There  are  no  statutes  amraidlng 
or  setting  adde  tb»  provlsiim  of  the  act  of 
1876,  as  b^ore  stated.  No  one  wUl  reason- 
ably deny  that  pledges  and  privll^es  and 
tax  mortgages  are  the  ereatoree  ot  positive 
law.  That  as  to  taxes  tliere  are  no  secarltles 
for  their  payment  exc^t  those  provided  In 
terms.  Nothing  as  relates  to  taxes  la  1^ 
to  uncertain  implication. 

The  law-making  pow«  may  provide  that 
the  property  assessed  for  taxes  and  sold 
shall  pass  free  of  oil  mortgages  and  Ilois; 
but  unless  it  thos  provides  th^  do  not  pass 
free  of  mortgages  and  llois.  The  law  may 
also  limit  the  extent  to  which  the  incmn- 
brance  shall  ronain  on  the  pn^erty. 

The  cited  act  under  which  the  property  was 
sold  provides,  qnoting: 

"If  not  redeemed,  euch  record  in  the  convey- 
ance or  mortgage  office  shall  operate  as  a  cancel- 
lation of  all  convoitional  ana  Judicial  mortsa- 
ges." 

The  pledge  and  prlvll^e  held  by  plaintiff 
was  neither  the  one  nor  the  other.  How, 
then,  can  It  be  hdd  that  It  can  be  canceled 
under  the  terms  of  the  statute?  Surely  It 
will  not  be  contended  that  this  pledge  Is 
to  be  destroyed  by  mere  Implication. 

The  contention  Is,  however,  tbat  these 
words,  "conventional  and  judicial  mortgages" 
are  only  Illustrative,  and  not  limitative,  and 
that  under  these  words  other  securities  are 
struck  down  as  well. 

This  In  effect  reads  Into  the  statute  other 
words. 

The  rules  relating  to  taterpretation  of  con- 
tracte  and  of  statutes  are  the  samew  Uber's 
Hermeneutlcs. 

Suppose  a  person  has  acquired  the  right 
on  the  purchase  of  property  to  have  the  Jn- 
dldal  and  conventional  mortage  erased,  no 
one  wonld  have  the  temarlty  to  contoid  for 
a  moment  that  by  Implication  he  wotdd  bare 
the  right  to  have  a  statatory  pledge  on  tbe 
property  canceled. 

There  seems  to  be  some  metiiod  In  the 
statute  cited  above  for  Its  thirty-third  section 
(page  12^  provides  that  the  1^1  mortgage  to 
secnre  paym«it  of  ttie  taxes  shall  prime 
other  Incumbrances  and  peifereoces.  tt 
follows  that  the  proper^  must  be  sold  wttb- 
out  regard  to  snbsequait  claims  such  as 
may  remain  under  section  68  (page  188)  of 
the  statute.  And  then  again  when  the  pn^ 
erty  has  been  sold  directly  for  taxes,  If 
adjudicated  to  a  third  person,  It  passes  sub- 
ject to  the  ple^  in  question.  It  Is  adjudi- 
cated to  this  bidder  for  an  amount  equal 
to  the  tax.  If,  however,  no  bidder  cboosea 
to  pay  the  amount  of  the  taxes  It  Is  adjudi- 
cated to  the  state.  The  tax  collector  Is  di- 
rected to  thus  adjudicate  It  It  falls  with- 
in Act  No.  80.  p.  88,  of  1888,  adopted  the 
same  day  that  Act  No.  85,  p.  Ill,  was 
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adf^^ted.  Act  No.  80  Is  well  kDown,  and  Is 
A  far-reaching  act 

tf  tbe  property  bos  been  adjudicated  to 
the  state,  the  state  has  the  r^ht  to  sell 
It,  free  from  all  Incnmbrances  Thatsoever. 
Section  6,  Act  Na  80,  p.  90l 

The  whole  proceeds  of  the  sale  will  then 
l>el<mg  to  the  8tat&  It  Is  her  property ;  she 
lias  absolute  ownership. 

There  Is  certainly  a  decided  difference  in 
T^rd  to  canc^OatlMi  In  these  two  acts. 
Each  sboold  be  Intrapreted  as  It  reads.  The 
words  are  plain  and  unamblguouB.  In  any 
•«Tent  the  tax  debtor  cannot  escape  from  the 
payment  of  his  debt  He  Is  only  glTen  a 
:llttle  time  before  his  pledge  Is  struck  down. 

Tba  state  says  In  ^ect  to  the  tax  debtor 
and  to  his  creditor:  "The  bolder  of  a  stat- 
atory  pledge  shall  not  be  affected  by  the 
sale  If  a  tiilrd  person  buys  and  pays  the 
-taxes  due  tqion  the  pn^er^.  If  no  third 
pwson  chooses  to  acc^  thme  condltl<»is  the 
ftropoty  shall  become  mlne^  and  I  will  sell 
It  free  from  all  Incumbrances." 

The  city  Is  one  of  the  contracting  parties 
In  matter  of  the  local  assessmmt  There 
was  nnnsal  delay  In  collating  her  taxes. 
Tears  afterward  she  or  those  who  held 
-from  her  claim  a  cancellation  of  a  pledge 
-sranted  through  her  agency. 

There  are  two  remaining  propositions  that 
will  be  merely  stated  as  fhev  require  no  dls* 
•cuBslon: 

If  a  statute  directs  ttiat  a  conventional 
and  jDdldal  mortgage  be  canceled,  it  does 
-not  anbrace  pledges  and  inrlTlleges;  on  the 
contrary.  It  exdudes  tiiem. 

"Expressum  tacit  cesfiare  taciturn." 

lABtly,  It  is  evident  tiiat  the  words  were 
not  used  In  a  relative,  graieric,  or  expansive 
sense.  When  the  lawmaker  said,  "judicial 
and  conventional  mortgages"  be  did  not 
mean  to  say  *^nd  statutory  pledge."  It 
-^es  seem  that  to  thus  bold  would  render 
all  words  ambiguous  and  uncertain  In  slgnia- 
•catlon. 

The  following  is  an  extract  from  the  care- 
fully prepared  opinion  of  the  court  of  appeal 
<Moore,  J.,  was  the  organ  of  the  court): 

"Whethw  the  parchaser  at  a  tax  sale  takes 
'finly  toe  Interest  of  the  owner  in  whose  name 
the  land  Is,  or  ought  to  have  been  assessed,  bur- 
dened with  all  the  inpumbrances  existing  tbere- 
■oa  at  ft  given  period  prior  to  the  sale:  or 
whether  the  purchaser  takes  It  free  therefnnn, 
-Is  ronlated  statute. 

'^There  is  no  common-law  mle  which  makes 
tb«  levy  of  taxes  ez  proprio  vigore,  a  lien  on 
the  prooerty  of  the  taxpayer,  nor  does  it  arise 
1»  ImpifcatloD  from  the  power  to  tax,  nor  does 
the  obligation  to  assess  taxes  give  a  Hen  on  the 
property  on  which  such  taxes  should  he  assess- 
ed. Such  liens  owe  tlieir  existence  wholly  to 
-statote,  and  their  duration,  limitation,  and  pri- 
-orlties  must  be  determined  by  the  statute  cre- 
ating them. 

"As  It  is  within  the  power  of  the  Legislature 
to  make  the  tax  lien  superior  to  any  other  se* 
cnrity,  mortgage,  incumbrance  or  lien  arising 
cither  before  or  after  tbe  assessment  of  the  tax, 
wo,  also,  is  it  within  its  constitutional  power 
to  declare  that  at  oace  the  property  Is  adju- 
•dicated  for  tans,  or  aftw  a  fixed  and  given 


time  in  the  future,  and  under  such  conditions 
as  it  may  impose,  the  property  passes  to  the 
purchaser  free  of  all  incumbrances  of  every  na- 
ture ;  or  that  it  paases  subject  to  them ;  or 
that  it  passes  subject  only  to  a  certain  class  or 
character  of  incnmbrances ;  or  that  only  a  cer- 
tain clans  and  character  of  incumbrances  shall 
be  canceled  by  the  sale. 

"In  the  exercise  of  this  power  the  I^slature 
of  this  state  did,  by  section  83  of  the  revenue 
law  of  1888  (Act  No.  8S,  p.  124),  approved 
July  12,  1888,  this  being  the  law  under  which 
the  dty  taxes  dne  on  the  proper^  In  question 
toe  the  yean  18Q3  and  l^t  were  levied  and  un- 
der which  the  property  was  sold  by  the  city  on 
September  20,  1^,  enact:  'that  from  the 
day  said  tax  roll  Is  filed  in  said  mortgage  of- 
fice it  sliall  act  as  a  lien  on  each  separate  piece 
of  real  estate  thereon  assessed,  shall  be  subject 
to  a  legal  mortgage  after  the  31st  day  of  tbe 
current  year  fjr  The  payment  of  the  tax  doe 
on  It  hot  not  for  any  other  tax,  which  mort- 
gage shall  prime  and  ■  outrank  all  the  other 
mortgages,  privileges,  lleos.  Incumbrances,  or 
preferences,  except  tax  rolls  of  previous  years.' 

"In  section  63  of  this  act  (page  1^),  and 
whether  because  the  lawmakers  conceived  that 
unless  otherwise  provided  by  statute,  a  tax  title 
conveyed  to  the  purchaser  of  the  property  sold 
for  taxes  nothing  hot  the  intnests  of  the  de- 
linquent taxpayer,  the  recorded  burdens  on  the 
property  remaining  extant  thereon,  desired, 
therefore,  to  make  such  sales  operate  as  a  can- 
cellation of  a  certain  class  of  recorded  incum- 
lirances  on  the  property;  or  whether  they  be- 
lieved that  a  tax  title  ex  proprio  vigore,  and 
without  I^islative  will,  operated  the  cancella- 
tion of  all  incumbrances  of  every  class,  nature 
or  kind,  and  therefore  wished  to  limit  and  re- 
strict the  cancellation  to  only  a  specific  class  or 
character  of  recorded  incumbrances,  it  is  pro- 
vided tiiat  after  the  expiration  of  the  period  of 
redemption,  which  is  fixed  at  one  year,  begin- 
ning on  the  day  the  tax  deed  is  filed  for  record 
in  the  conveyance  or  mortgage  office  in  the  par- 
ish in^which  the  property  is  situated,  the  regis- 
try of  such  tax  deed,  if  the  property  be  not  re- 
deemed, sliall  operate  as  a  cancellation  of  all 
conventional  and  judicial  mor^ages.  and  It  shall 
be  the  duty  of  the  sheriff  or  tax  collector  to  no- 
tify the  mortgage  creditors  10  days  previous  to 
such  sale. 

"It  is  under  this  section  of  tlie  act  that  the 
defendant  and  the  warrantor  base  their  conten- 
tion that  plaintitTs  asserted  lien  and  privilege 
was  canceled  as  tbe  result  and  by  operation  of 
the  tax  sale,  supra. 

"The  argument  on  this  branch  of  the  case,  to 
quote  from  the  brief  of  the  warrantor,  is: 
That  article  3280.  Civ.  Code,  provides  that 
there  are  three  kinds  of  mortgages ;  1.  e.,  con- 
ventional, legal  and  judicial.  That  a  paving 
oontract  is  dearly  not  a  legal  mortgage,  nor  u 
it  a  judicial  mor^ge,  therefore.  It  most  be  con- 
ventional. That  the  very  life  and  beginning  of 
the  asserted  incumbrance  is  the  contract  be- 
tween the  plaintiff  and  the  city ;  the  latter  act- 
ing for  and  on  behalf  of  the  owner  of  t)n  prop- 
erty in  question  and  those  similarly  situated. 
That  being  conventional,  it  comes  within  tJie 
letter  and  spirit  of  the  statute,  and  was,  tbero 
fore,  canceled  and  wiped  out  by  the  tax  sale.' 

"The  fundamental  error  of  this  argument  is 
that  it  confounds  a  'lien  and  privilege'  with  a 
'mortgage.'  There  is  a  vast  difference  in  law 
between  them.  Plaintiffs  here  are  asserting  no 
'mortgage'  on  the  property;  therefore,  no  ques- 
tion arises  as  to  the  kind  of  mortgage  which 
they  have.  What  they  claim  is  that  fioving 
from  the  nature  of  their  contract  with  the  dty 
and  from  the  law  applicahle  thereto,  they  have 
a  'real  charge  in  and  upon  the  property,'  a 
'pledge'  thereof,  and  a  'lien  and  privilege  there- 
on,' and  this  is  precisely  what  is  granted  to  them 
by  section  3.  Act  No.  73,  p.  117,  1876,  which 
provides,  inter  alia,  *•  •  •  that  the  cost  of 
said  improvonent,  paving  or  repairing,  grading 
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or  regradiDg,  dae  as  aforesaid  by  the  owner  or 
owners  of  the  abutting  real  property,  shall  be 
and  bi  hereby  constituted  a  real  charge  in  and 
upon  said  real  property,  to  wtaomBoerer  same 
may  be  transferred  or  conveyed,  and  tbe  same 
shall  be  deemed,  considered  and  treated  as 
plednd  for  the  payment  of  the  said  cost, 
*  *  *i  that  said  coat  ot  aald  improvement, 
etc^  shall  c<nistitnte  a  lien  or  privilege  npoD  said 
abutting  property  until  paid,   •   *  */ 

"As  we  have  seen,  the  revenue  act  of  1888, 
supra,  does  not  make  tbe  tax  sale  operate  the 
cancellatloo  even  of  all  mortgagee,  bnt  only  of 
all  conventional  and  judicial  mortgages.  The 
legal  mortgage.  It  would  appear,  is  excluded. 
Harney  v.  Quaglino,  1.  Court  of  Appeal,  230, 
and  beyond  ail  doubt,  'pledges,*  'liens  and  priv- 
ileges' are  not  included.  'Inclnslo  unius  est  ex- 
clusio  alterlus.' 

"To  the  argument  that  It  is  repugnant  to  tiie 
spirit  of  the  law  that  a  tax  sale  should  not  op- 
erate the  cancellation  ot  every  burden  or  Incom- 
brauce  on  tbe  property,  the  answer  is  that  it 
is  not  so  nominated  in  the  law,  quoad  tax  sales 
made  under  the  revenue  law  of  1888,  supra,  and 
we  are  admonished  that  when  a  law  is  clear 
Etnd  free  from  ambiguity,  as  the  section  of  the 
revenue  law  cited  is,  the  letter  is  not  to  be  dis- 
regarded under  the  pretext  of  preserving  its 
spirit.   Civ.  Code,  art  13. 

"However,  it  is  manifest  that  the  limitations 
in  the  revenue  act  of  1888  to  the  two  speci6cal- 
ly  indicated  character  of  the  mortgages,  which 
the  act  declares  slmll  be  canceled  as  the  result 
of  tbe  registry  of  a  tax  deed  to  property  sold 
for  taxes  undo:  tbat  act  was  Inserted  and  in- 
corporated therein  ex  Industila  by  the  lavnnak- 
ers.  This  Is  evidenced  and  made  patent,  at 
least,  by  analogy,  when  we  come  to  consider 
similar  and  contemporaneous  legislation  con- 
cerning the  sale  of  property,  not  under  revenue 
acta  for  the  collection  of  delinquent  taxee,  as 
in  this  case,  but  roncerning  the  sale  of  property 
owned  by  the  stnte ;  the  title  to  which  It  had 
acquired  as  a  result  of  forfeiture  Cor  the  non- 
payment of  taxes.  Such  an  act  is  tbe  act 
which  has  come  to  be  known  as  the  'Ironclad 
Act,'  being  No.  80,  p.  88,  of  tbe  Acts  of  1888, 
and  approved  on  the  same  day  that  the  revenue 
act  or  that  year  was  approved.  This  is  an  act 
providing  for  the  sale  of  pronerty  bid  in  and 
adjudicated  to  the  state  for  i  .c  taxes  of  1880 
and  subsequent  years.  It  provides  tbat  within 
two  months  after  the  expiration  of  the  year  in 
which  property  must  be  redeemed,  the  property 
so  adjudicated  to  the  state  shall  be  offered  for 
sale;  but  it  also  provides  tbat  the  title  which 
it  will  thus  give  to  the  purchsser  shall  operate 
to  a  far  greater  extent  in  the  way  of  extingnish- 
Ing  and  canceling  burdens  and  incumbrances  on 
the  property  so  sold,  than  where  the  property  Is 
not  owned  by  the  state,  but  owned  by  the  de- 
linquent taxpayer  is  sold  under  a  revenue  act 
for  the  purpose  of  gathering  the  taxes  due 
thereon.  Here  Is  the  section  referred  to,  sec- 
tion S,  p.  90:  'That  all  sales  under  this  act 
shall  vest  in  the  purchaser  an  absolute  and  per- 
fect tiUe  to  the  property  conveyed  in  the  deed 
of  sale,  without  any  claim  thereto  by  any  for- 
mer owner  and  free  of  all  mortgages,  liens,  priv- 
ileges, and  incumbrances  whatsoever  except  all 
dty  and  municipal  taxes.' 

"We  need  not  inquire  into  the  motive  or  rea- 
sons which  influenced  the  Legislature  In  mak- 
ing this  difference  in  the  respective  tax  deeds 
under  the  two  acts,  supra;  bnt  if  a  con^dera- 
tion  is  to  be  sought  for.  It  is  to  be  found  in 
the  simple  fact  that  In  the  sale  by  the  state  of 
property  forfeited  to  it  the  purchaser  may  be  re- 
quired to  pay  the  value  of  the  land  to  the 
state,  which  may  be  far  in  excess  of  the  amount 
of  taxes  and  penalties  for  the  nonpayment  of 
which  the  land  was  forfeited.  Therefore,  in 
this  event,  the  purchaser  is  fairly  entitled  to 
full  protection.  Whereas,  when  property  is 
sold  for  the  purpose  of  collecting  the  taxes  due 
thereon,  the  sale  cannot  be  made  for  any  amount 


whatsoever  beyuid  and  in  excess  of  the  taxes, 
penalties,  and  costs  due  thereon,  which  may  be 
infinlteslmally  amaU  as  compared  with  the  valne 
of  the  land.  In  this  event  the  same  msasare  of 
protection,  so  far  at  least  as  incumbrances  on 
the  land  are  concerned,  is  and  oocbt  sot  to  be 
given  the  purchase." 

This  decision  applies  excluslrely  to  stat- 
utory pledge  In  aSBCBBiuent  matteia.  It  la 
especially  anl  generla. 

For  these  reaaona  the  mle  nlal  la  recalled, 
and  tbe  applicants'  dwiand  Is  rejected  at 
their  coste,  and  their  petition  Is  dismissed. 

NIOHOLLS,  J.,  concurs  in  the  decree. 

FBOVOSTY,  J.,  dissoit^  and  handa  down 
a  separate  opinion. 

PROVOSTT,  J.  (dissenting).  I  cannot 
subscribe  to  tbe  doctrine  that  at  a  tax  sale 
for  state,  parish  or  city  taxes  the  properly 
pasBCB  subject  to  all  the  mortgages,  Hens, 
privileges,  pledges,  antlchreees  and  other  tn- 
cnmbrances  resting  upon  It,  save  only  Judicial 
and  conventional  mortgages.  The  effect 
would  be  that  where  the  value  of  the  prop- 
erty did  not  exceed  the  amount  of  these  In- 
cnmbrances  the  tax  sale  could  not  be  made. 
I  Imagine  It  would  take  but  a  short  time  for 
sneli  a  doctrine  to  bankrupt  the  city  of  New 
Orleans.  The  flsc  comes  first  In  every  coun- 
try on  the  face  of  the  globe,  and  every  rev- 
enue law  that  has  ever  been  enacted  In  Lou- 
isiana has  expressly  so  provided;  and  by  tom- 
Ing  first  Is  meant  that  payment  may  be  en- 
forced by  the  sale  of  the  property  regardless 
of  what  may  be  the  consequences  to  claims 
of  Inferior  rank.  This  Is  shown  by  a  mo- 
ment's reflection.  A  first  mortgage  or  priv- 
ilege that  could  not  be  enforced  by  a  sale 
of  the  mortgaged  property  free  of  subse- 
quent Incumbrances  would  be  such  only  In 
name.  To  give  a  first  mortgage  and  to  pro- 
vide at  the  same  time  that  in  any  sale  made 
to  satisfy  It  the  mortgaged  property  shall 
have  to  pass  subject  to  subsequent  Incnm- 
brnnces,  would  be  on  a  par  with  giving  a 
piece  of  candy  to  a  little  boy,  and  at  the 
same  time  enjoining  upon  him  that  he  must 
not  eat  It  The  Constitution  and  the  revenue 
law  require  that  at  a  tax  sale  the  officer 
shall  sell  "the  least  quantity  of  property 
which  any  bidder  will  buy  for  the  amount 
of  the  taxes,  interest,  and  costs."  How  Is 
this  to  be  done,  If  tbe  pnrdiaBe  Is  to  be 
made  subject  to  all  mottf^gea,  liens,  priri- 
leses,  pledges,  antlchreses,  ud  ottier  Incnm- 
brances  resting  on  the  property,  saving  only 
judicial  and  amventlonal  mortifies?  Shall 
we  attribute  to  the  consUtntlonal  oonmtlaa 
or  to  the  Leg^datare  tti»  sImpUdly  of  believ- 
ing that  any  bidder  would  ever  be  silly 
enongh  to  buy  any  least  portion  of  pwperts 
when  It  would  have  to  pus  to  bim  stOiject 
to  all  Incumbrances  resting  <m  t2ie  pnverty 
aa  a  wbxAe,  and  to  do  It,  too,  wltboot  any  cer- 
ficate  of  mortgages  being  read  at  tlw  aale 
to  let  hhn  know  what  tbe  incumbrances  aret 
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Sball  we  accuse  t3ie  L^lslatnre  of  baring 
intended  that  In  every  case  known  to  thii 
law,  the  property,  when  Bold  to  satisfy  a  first 
Incambrance,  shall  pass  free  of  snbseqnent 
Incnmbrances,  enept  In  the  case  of  taxes 
alone?  To  my  mtnd,  and  with  all  dne  defer- 
ence I  say  It;  the  majority  opinion  does  not 
Interpret  the  rerenne  law  as  a  whole  and  by 
applying  all  the  mles  of  coMtmctlon,  bnt 
singles  ont  one  proTisIim,  and  applies  one 
rule  of  construction ;  and  with  the  resnit.  It 
seems  to  me,  of  disturbing  Berlously  the  rer- 
enne  oyston  of  the  state.  I,  therefore^  re- 
tpectSuUj  dissent 


(117  La.) 
No.  18,174. 
aXATB  T.  DARTBSL 
<Baprenw  Ootnt  of  Louisiana.  June  18,  1006.) 
GBnnNAi.  Law— Appeal— JuBraoicTioH. 

Q?hls  court  is  without  Jurisdiction  to  reverse 
a  coDTictlon  in  a  criminal  case  upon  QuestionB 
offset. 

iEA.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  ft  3074^^084.] 

(Syllabua  by  tlie  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court  Parish  of  Ibcrl  a ;  James  Bimon, 
Judge. 

Aronda  Dartez  was  convicted  of  man- 
■langhter,  and  appeals.  Affirmed. 

Anthony  N.  HuUer  and  T.  Don  Foster,  ft>r 
appellant  Walter  Onion,  Atty.  Gen.,  and 
Bdwln  Sidney  Broussard,  Diet  Atty.  (Lewis 
dnlon,  of  connsel),  for  the.8tat& 

Statement 

MONROE,  J.  Defendant  charged  with 
murder  and  convicted  of  manslaughter, 
moved  for  a  new  trial,  and  presents  her  case 
to  this  conrt  by  means  of  a  bill  of  exception 
to  the  overroUng  of  tiie  iam& 

.  Opinion. 

The  grounds  set  op  In  the  motion  relate  ex- 
clusively to  questions  of  fact  of  which  thia 
court  has  no  jnrisdlctlon. 

Judgment  affirmed. 


(117  La.) 
No.  1.B02. 
flaecesslon  of  OUILLBBBRT. 
In  re  GRBNIER. 
<8apreme  Ciourt  of  Louisiana.  June  18,  1906.) 
1.  Apfsal— PAvms. 

Where  a  minw,  after  attaining  majority, 
xppeals  fftsn  a  Judgiaent  homologating  a  pron- 


donal  account  filed  by  the  natural  tutrix,  ad- 

minlBterlng  the  Buccesslou  of  the  deceased 
father  and  husband,  tbe  creditors,  whose  claims 
are  recognized  on  such  account  and  have  been 

Said,  and  who  have,  therefore,  an  interest 
1  maintainiDK  the  Judgment  of  homologation, 
must  be  made  parties  to  the  appeal ;  otherwise, 
and  if  there  is  no  prayer  ttiat  uoey  be  cited,  the 
appeal  will  be  dismissed. 

[Ed,  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |  1822.] 

2.  ExEcnroBS  Ann  AoHiirnRBATOsi  —  Ao- 

OOUMTINO. 

In  the  Instant  case,  the  account  in  ques- 
tion is  not  regarded  aa  an  account  of  tutorship, 
but  merely  as  in  account  of  administration. 

(Syllabua  1^^  the  Court) 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  Adolph  Vaiery 
Coco,  Judge. 

In  tbe  matter  of  the  succession  of  Con- 
stant Gulllebert  On  the  homologation  of  the 
account  of  Marie  Orenier,  natural  tutrix, 
Adele  O.  Onlllebert  ajnpeals.  Dbunlssed. 

Coco  ft  OonTillon,  for  appellant  William 
Hall,  fbr  appellee  administrator.  Adolph 
Jalmens  Lafai^oet  for  appellees  Mr.  &  Mrs. 
A.  J.  Meyer. 

MONROE,  J.  Mrs.  Marie  Grenler,  widow 
of  Ck>n8tant  Gulllebert  and  wife  by  second 
marriage  of  Alfred  J.  Meyer,  in  her  capacity 
as  natural  tutrix  of  the  minor  children,  is- 
sue of  the  first  marriage,  administered  the 
succession  of  Onlllebert  and  in  February, 
1891,  obtained  a  Judgment  homologating  a 
provisional  account  filed  by  her  as  natural 
tutrix,  administering,  etc.  One  of  the  mi- 
nors, who  Is  DOW  married  and  who  alleges 
that  she  attained  her  majority  in  March, 
1005,  appealed  from  the  Judgment  so  ren- 
dered and  made  tbe  tutrix  and  co-tutor  parties 
to  tbe  appeal ;  but  she  did  not  pray  that  any 
one  else  be  cited,  and  none  of  the  creditors 
whose  claims  are  recognized  on  the  account 
and  have  long  since  been  paid,  are  before 
this  court  The  tutrix  and  co-tutor  move  to 
dismiss  the  appeal  upon  that  ground  (auioug 
others),  and  the  motion  must  prevail.  Suc- 
cession of  Smith,  8  La.  Ann.  57;  Succession 
of  McCrlndelt.  18  I^a.  Ann.  231 :  Succession 
of  Treadwell,  38  La.  Ann.  260.  We  may 
say  in  this  connection  that  we  do  not  re- 
gard the  account  In  question  as  an  account 
of  tutorship,  bnt  merely  as  an  administra- 
tor's account 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  appeal  be  dismissed,  at  the 
coat  of  appellant 

NIOHOLLB,  J.,  concnra  In  the  decree^ 


Digitized  by 


Google 


65A 


41  SOUTHERN  SBFOBTBB. 


017  U.) 

No,  15,920. 

SnccMsion  of  OUILLEBERT. 

In  re  ORENIEB. 

(Snpreme  CSonrt  of  Lonlsiana.  Jane  18,  1906.) 

GUABDIAN  AND  WARD  —  PBOVISIONAL  AO- 
COUNTING — RiOBT  OF  MlNOB  TO  APPEAL. 

The  appeal  taken  from  the  jndgment  of 
homologation  of  the  account  la  dismissed. 
(Syllabus  by  the  Court) 

App^I  from  Fonrteentli  Judicial  District 
Court.  Parlsli  of  ATorellea ;  Tbomaa  Overton, 
Judge  ad  boa 

In  the  matter  of  homologation  of  provision- 
al account  of  tbe  succession  of  Constant 
Qnlllebert,  Adele  C  Guillebfrt  appeals.  Dis- 
missed. 

Coco  ft  ComlUon.  for  appellant  William 
HalU  for  appellee  administrator.  Adolpb 
Jalmens  Lafargne,  for  appellees  Meyer. 

NI0HOLL8,  J.  On  tbe  2d  of  October, 
18S6,  Marie  Grenler,  wife  of  Alfred  J.  Meyer, 
filed  a  petition  in  tbe  district  court  In  which 
she  alleged  that,  as  natural  tutrix  of  her 
minor  children,  Adele  and  CamiUe  Gulllebert, 
issue  of  her  marriage  with  Constant  Gullle- 
bert, deceased,  and  as  such  Qdmlntsterlng 
bis  succession,  she  bad  filed  a  provisional 
account  of  said  succession. 

She  prayed  tbat  the  same  be  advertised  as 
the  law  directed,  tbat  after  legal  delays  and 
due  proceedings  the  said  tableau  be  homolo- 
gated In  all  of  Its  parts  and  particulars,  tbat 
she  be  allowed  to  pay  debts  placed  tbereon 
and  given  credit  on  same,  tbat  all  necessary 
orders  in  tbe  premises  be  given,  and  for 
general  relief.  The  court  ordered  on  tbe 
snme  day  the  tableau  to  be  advertised  as  tbe 
law  directed,  and  tliat  after  legal  delays  bad, 
if  tbere  be  no  opposition  thereto  and  due 
proceedings  had,  that  tbe  same  be  homolo- 
gated in  all  Its  parts  and  particulars. 

Accompanying  tbls  petition  was  the  ac- 
count referred  to,  In  which  tbe  petitioner  set 
out  tbe  amount  of  the  inventory  and  pre- 
sented a  ll8t  of  debts  and  c barges  classified 
as  law  charges,  funeral  charges,  expensee 
of  last  illness,  and  ordinary  claims.  She 
also  gave  a  Hat  of  debts  uncollectible  and 
errors  in  the  inventory. 

Tbe  undertutor  of  the  minors,  George  L. 
Meyer,  filed  an  answer  In  which  he  declared 
that  be  bad  carefully  examined  aald  pro- 
Tlslonal  tableau,  and,  finding  tbe  same  cor- 
rect, full  and  proper,  recommoided  bomolo- 
gatltm  of  the  same  In  all  its  parts  and  par- 
ticulars. 

On  the  2Bd  of  October.  1S86>  the  district 
judge  rendered  the  following  Judgment 

"Tbls  case  coming  up  to  be  heard  Id  open 
court  for  homologation,  and  due  proof  having 
been  made  of  legal  advertisement  of  tableau  of 
the  waiver  of  the  undertutor,  and  that  all  claims 
charged  on  the  tableau  as  due  by  the  succession, 
including  both  privilege  and  ordinary  claims,  are 
correctly  placed  thereon: 

"It  is,  by  reason  of  the  law  and  tbe  evidence 
being  in  favor  of  the  homologation  of  said 


tablean,  ordered,  adjudged,  and  decreed  tbat 
■ame  be  fully  homologated  as  to  the  clasalfica- 
tioD  of  debts  placed  thereon  and  that  tutrix  be 
allowed  and  authorised  to  pay  same  in  accord- 
ance with  tableau. 
"[Certain  items  of  credit  are  here  given.] 
"It  is  further  ordered,  adjudged,  and  decreed 
that  for  other  credits  claimed,  when  no  proof 
was  made,  that  same  be  disallowed,  reserving  to 
tutrix  the  right  to  establish  same  in  a  suose- 
auent  tablean  In  proper  form. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  with  the  exception  of  certain  cred- 
its not  allowed  herein,  the  same  provisional  ta- 
blean be  homologated  In  all  its  parta  and  par- 
tjcnlars," 

On  NovNnber  18,  1905,  Adele  C.  Guillebat, 
wife  of  A.  T.  Tilloa  Barbln  (her  husband 
Joining  his  wife),  filed  a  petition  In  wlilch  it 
was  alleged  tbat  her  father,  Constant  Gullle- 
bert, died  in  1884,  leaving  a  considerable 
estate;  that  bis  widow  (petitioner's  mother) 
qualified  as  ber  tutrix,  and  as  such  took  pos- 
session of  and  administered  her  father's  suc- 
cession; that  she  later  contracted  a  second 
marriage  with  Alfred  J.  Meyer,  who  by  that 
fact  t)ecame  ber  co-tutor;  liiat  she  attained 
ber  majority  on  tbe  13th  of  March,  1905; 
tbat  on  October  22,  1886,  ber  tutrix  and 
co-tutor  filed  a  provisional  account  of  their 
administration,  which  was  on  tbe  same  day 
homologated  by  tbe  Judgment  of  tbe  court; 
that  petitioner  was  aggrieved  by  said  judg- 
ment and  desired  to  appeal  from  same.  She 
prayed  for  a  devolutive  appeal  and  for  cita- 
tion upon  ber  tutrix  and  co-tutor. 

An  order  granting  such  appeal  was  granted, 
and  the  tramicrlpt  of  appeal  filed  In  this  court 
on  the  8th  of  December,  190S. 

To  this  transcript  was  attached  the  cer- 
tificate of  E.  A.  Plauche,  then  cleric  of  the 
district  court  for  Avoyelles,  to  tbe  effect 
tbat  tbe  transcript  contained  a  full,  true, 
and  correct  transcript  of  all  tbe  proceediu^ 
bad  and  documents  filed  and  testimony  ad- 
duced on  tbe  trial  of  the  matter  of  the  appli- 
cation of  Marie  Grenler,  natural  tutrix  of 
Adele  (Constance  Gulllebert  and  Camllle  Gull- 
lebert for  tbe  homologation  of  the  provisional 
tableau  filed  by  her  in  tbe  district  court 
for  tbe  parish  of  Avoyelles  on  the  22d  day 
of  October,  1886. 

Preceding  this  certificate  was  a  separate 
certificate,  under  date  of  tbe  23d  of  Novem- 
ber, 1905,  under  the  heading  of  "Minutes 
of  Court"  In  which  it  was  certified  by  the 
deputy  clerl£  of  the  court  that  he  bad  search- 
ed tbe  minute  records  of  tbat  parish  and 
failed  to  find  the  minutes  from  October  8, 
1883,  to  June  11,  1887. 

On  May  8,  1906,  Marie  Grenler  and  her 
husband,  Alfred  J.  Mayer,  as  natural  tutrix 
and  co-tutor  of  Adele  Constance  Gulllebert 
wife  of  A.  T.  Barbln,  and  Camllle  Gulllebert 
and  as  such  administering  tbe  said  estate 
(appellees),  moved  to  dismiss  the  appeal  taken 
In  this  proceeding  for  the  following  reasons: 

For  Insufficiency  of  the  transcript  Tbt 
transcript  Is  insufiiclent,  and  does  not  contain 
all  the  papers  and  documents  offered  in  evi- 
dence on  the  trial  of  the  matter  of  homolo- 
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gating  tin  proTlslonal  account  or  tableau  of 
claaslflcatlon  of  Osbbt,  qipealed  firom.  and 
upon  wblcb  tbe  district  Jndge  rendwed  bis 
Jndg^nait  bomologatliig  ttie  said  acoonnt 

Became  the  certificate  of  tbe  clerk  of 
conrt  on  said  transcript  la  not  correct,  and 
Is  dlsprored  by  tbe  record  Itself,  wblcb  shows 
b7  the  note  of  evidence  that  certain  docu- 
ments woe  offered  In  ertdence  and  these 
docnmenta  do  not  ajipear  in  tbe  transcript 

Becanse  all  tbe  parties  In  interest  are  not 
made  parties  to  this  ameaL  None  of  tbe 
creditors  who  have  beoi  paid  tmder  the  Judg- 
ment homologating  this  account  bars  been 
cited  and  made  parties  to  this  appeal.  In  re 
Smith,  21  La.  Ann.  188;  Condon  v.  ^temory, 
12  La.  Ann.  801.  Sncceaslon  of  Treadwell. 
88  La.  Ann.  200;  article  BtH,  Code  Prac. 

Because  tin  1^1  delays  for  appealing 
hare  expired,  and  tbe  right  to  appeal  has 
lapsed,  and  the  Judgment  of  tbe  conrt  bmnolo- 
gfttlQg  this  account  or  tableau  has  become 
final  by  lapse  of  time  and  cannot  be  re- 
Tlewed  on  appeaL 

Because  this  is  an  appeal  from  a  pro- 
Tlslfflial  account  or  tableau  of  claealflcatlon 
of  debts  filed  by  tbe  tutrix  administering 
the  estate  of  Constant  Oulllebert.  deceased, 
in  tbe  year  1860,  and  the  same  was  approved 
and  bmnologated  by  the  court,  wltluut  oppo- 
sltUm,  contradictorily  with  the  under-tutor 
of  tbe  minor  children,  who  did  not  oppose 
or  appeal  sam^  and  tbe  appellant  has  no 
right  to  an  appeal  from  the  Judgment  homolo- 
gating said  account  and  said  acconnt  or 
tableau  cannot  be  reviewed  on  appeal. 

Because  an  hefr,  who  Is  shown  by  the  rec- 
ord to  be  a  minor,  must  prove  that  he  has 
attained  bis  majority  to  give  him  any  right 
to  appear  in  court,  and  there  is  do  proof 
in  the  record,  and  none  can  be  offered,  that 
the  appellant  has  attained  her  majority. 

Becanse  an  heir  coming  of  age  has  no  right 
to  appeal  from  a  judgment  homologating  a 
provisional  account  or  tableau  of  classifica- 
tion of  debts  filed  by  a  tutrix  administering 
an  estate.  Such  is  not  the  remedy  provided 
by  law,  if  tbe  heir  lias  any  rights. 

Because  the  Supreme  Court  has  no  Juris- 
diction at  this  time  and  In  this  manner  to 
review  a  provisional  account  or  tableau  of 
classification  of  debts  filed  and  homologated 
over  15  years  ago.  It  has  no  longer  any  Juris- 
diction of  the  subject-matter,  if  It  ever  had. 

Because  more  than  a  year  has  elapsed 
dnce  said  acconnt  or  tableau  was  homolo- 
gated by  Judgment  of  court,  said  Judgment 
being  rendered  over  16  years  ago,  and  the 
right  of  appeal  from  said  Judgmoit  Is  pre- 
scribed, which  18  a  bar  to  the  right  of  appeal, 
which  appellees  plead. 

The  greater  part  of  the  argument  before 
this  conrt  was  directed  to  a  discussion  as 
to  whether  the  decree  of  homologation,  ren- 
dered by  the  district  Judge,  should  be  per- 
mitted to  stand  under  the  circumstances  in 
which  It  was  rmdered.   This  discussion  Is 


Buliordinated  to  tbe  question  whether  tbe  ap- 
peal Itself  Is  maintainable,  taken  tn  the  man- 
ner and  form  It  was  as  an  aroeal,  separate 
and  severed  from  tbe  decision  upon  the  final 
account  of  tutorship,  which  has  been  applied 
tot  by  appellants  and  will  be  boeafter  ren- 
dered. Tlie  Judgment  of  homologaHim  was 
rmdered  as  far  bafft  as  1886,  In  a  proceeding 
tai  which  tbe  minor,  now  the  appellant,  was 
represented  by  her  undertutor,  and  In  which 
be  approved  of  and  consented  to  tlie  ordcar  at 
homologation. 

Under  such  circumstances  there  was.  oi 
course,  no  ai^eal  taken  by  tb»  undertutor. 
It  is  not  dalmed  by  tbe  tntw  tbat  tbe  de- 
cree of  homologation  so  rendered  la  conclu- 
vtvely  binding  as  res  Judicata  upon  the  minor, 
who  luB  now  reached  majority.  It  is  con- 
ceded tint  it  Is  opm  to  contest  and  tiiat 
subject-matters  declared  to  be  homologated 
are  still  remediable.  It  Is  contended,  bow- 
ever,  that  the  appeal  cannot  be  maintained 
as  taken.  The  appeal  of  the  appellant  deals 
with  the  order  of  homologation,  not  as  an 
interlocutory  order  made  In  the  course  of 
and  as  one  of  the  successive  steps  taken  In 
the  tutor's  administration^  which  as  to  its 
correctness  is  to  be  viewed  'as  an  entirety, 
but  as  a  matter  to  be  disposed  of  separately 
from  and  Independently  of  the  final  account 
wbkdi  was  rendered  by  tbe  tutor.  Tbe  coun- 
ts position  is  that  the  remedy  of  the  minor 
is  to  be  postponed  until  tbe  tutor  files  bis 
final  account  at  wbl<A  time  the  minor  Is 
permitted  to  urge  all  objections  she  may  have 
to  any  part  of  the  tutor's  administration, 
by  way  of  opposition  and  subsequent  appeal, 
if  aggrieved;  tbat  tbe  final  account  of  tbe 
tutor  covers  tbe  whole  period  of  the  tutor- 
ship of  which  tbe  various  provisional  ac- 
counts form  part  and  parcel  or  chapters, 
and  so  connected  with  it  tbat  when  the  final 
account  Is  appealed  from  the  provisional  ac- 
counts go  up  with  the  main  appeal.  Just  as 
the  correctness  of  the  various  Interlocutory 
rulings  and  orders  of  court  In  any  ordinary 
case  are  carried  up  for  review,  with  the  final 
Judgment  rendered;  tbat  the  objecticm  to 
the  homologation  can  be  as  effectively  and 
forcibly  urged  on  opposition  and  subsequent 
appeal  as  they  could  be  first  by  appeal  and 
then  later  on  opposition,  and  In  fact  that 
the  practice  of  permitting  separate,  Inde- 
pendent appeals  from  the  various  orders 
of  homologation  at  the  will  and  choice  of 
the  minor  would  lead  to  complications  and 
consequences  of  most  serious  character  and 
great  injustice  to  the  tutor.  Appellant 
urges  as  her  reason  for  having  the  order  of 
homologation  set  aside  tbat  she  would  be 
freed  on  the  trial  of  tbe  final  account  from 
tbe  burden  of  proof  which  would  rest  upon 
her.  should  she  not  have  taken  the  Intermedi- 
ate step  of  bavlng  had  the  order  of  homologa- 
tion set  aside;  but  we  think  the  burden  of 
proof  would  be  as  great  and  imperative  in 
order  to  set  aside  the  order  of  bomologa- 
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tlon  In  the  one  case  as  In  the  other^  the 
only  difference  being  as  to  the  time  and  place 
when  the  objections  were  ui^ed.  The  stat- 
ute declaring  the  order  of  homologatlOD  to 
be  prima  fade  correct  throws  upon  the  minw 
seeking  such  tardy  relief  the  bnrden  of  dis- 
proTlng  In  either  mode  the  legal  prestunp' 
tlon  affixed  by  the  law  Itself  to  the  order  of 
homologation.  The  legal  prestunptlon  of 
correctness  covers  the  proceedings  leading  op 
to  the  order,  as  well  as  the  conclusions  of 
the  court  upon  the  matters  submitted  for  ad- 
judication. It  was  never  contemplated  by 
the  lawmaker  that  this  statute  presumption 
should  be  borne  down  and  oTercome  by  a 
simple  presumption  resting  purely  upon  the 
maxim  or  presumption  *'de  non  app&rentl- 
bus,"  based  upon  the  certificate  of  a  re- 
cently elected  district  clerk,  who,  In  the 
very  nature  of  things,  coold  not  certify  to 
an  actual  state  or  condition  of  things  exist- 
ing at  the  time  of  the  rendition  of  the 
decree  of  homologation,  but  who  at  the  ut- 
most could  certify  to  the  state  of  the  record 
as  it  existed  at  the  time  of  giving  the  cer- 
tificate over  16  years  after  the  order  was 
jsigued.  The  appellant  seeks  to  have  this 
court  reverse  the  Judgment  of  the  district 
court  through  an  appeal  "on  the  face  of  the 
papers,"  in  direct  opposition  to  the  legal 
statute  presumption  of  correctn^s,  and  In 
opposition  to  the  recitals  of  the  decree  itself, 
wtiich  recites  that  it  was  rendered  by  reason 
of  the  law  and  the  evidence,  also  with 
consent  end  approval  of  the  undertutor,  the 
specially  provided  representative  of  the  minor. 

The  proceeding  in  the  district  court  was 
not  ex  parte,  but  taken  "contradictorily" 
with  the  undertntor.  It  is  to  be  supposed 
that  the  relief  granted  to  the  minor  was 
granted  under  circumstances  such  as  woula 
enable  the  tutor  by  evidence  to  support  the 
legal  prmumptlon  of  the  law,  and  to  resist 
any  attack  made  upon  the  provisional  ao> 
coant»  and  not  allow  him  to  set  aside  tbe 
decree  simply  on  the  face  of  tbe  papers^ 

The  minor  la  entitled,  on  reaching  majors 
Ity,  to  role  the  tutor  to  a  final  acoonnt,  wtaldi 
should  be  toll  and  complete,  oorerinr  ttie 


entire  period  of  the  tutorship,  supported  by 
vouchers,  which  account  the  minor  has  the 
right  at  that  time  to  question,  and  to  sus- 
tain by  appeal  on  the  whole  account  He 
is  entitled  at  that  time  to  only  one  single 
account  and  one  single  appeal,  not  15  or 
20.  The  article  of  the  Code  of  Practice  which 
appellant  Invokes  (article  593,  Code  Prac) 
in  postponing  the  commencement  of  the  run- 
nit^  of  prescription  to  the  date  of  the  "final 
judgment"  Indicates  that  all  the  issues  be- 
tween the  minor  reaching  the  age  of  major- 
ity and  his  tutor  are  to  be  submitted  and  de- 
termined at  one  and  the  same  time.  Rev. 
av.  Code,  arts.  356,  357,  361;  Code  Prac.  arts. 
593,  665,  660,  1004;  Succession  of  Von 
Hoven,  46  La.  Ann.  921,  16  South.  801: 
Succession  of  Francez,  40  La,  Ann.  1739,  23 
South.  254. 

For  the  reasons  herein  assigned,  it  ts  here- 
by ordered,  adjudged,  and  decreed  that  the 
appeal  as  taken  herein  be  dismissed,  under 
reservation  of  appellant's  right  to  call  her 
tutrix  to  a  full,  complete,  final  account  of 
her  entire  gestlon  as  tutrix,  and  on  the  filing 
of  the  same  to  qnestlon  its  correctness  by 
and  through  oppositions  to  the  same,  and 
to  sustain  her  objections,  if  not  sustained  by 
appeal. 

BBBAUZ,  0.  J.  I  concur  In  the  deae& 

MONROE,  J.  I  concur  in  the  decree  on 
the  ground  that  tbe  creditors  v^ho  appear  on 
tbe  account  in  question  are  not  made  parties 
to  the  appeal  and  that  said  account  la  not 
an  account  of  tutorship,  bat  of  admlnlstra* 
tlon. 

LAND.  J.  I  concur  for  reasons  statad  by 
MONBOE,  3. 

PBOV08TT,  J.,  concara  In  the  decree,  but 
for  the  reason  that,  the  account  having  been 
one,  not  of  tutordilp,  but  o(  admlnlstratton 
of  tbe  SDccesdon,  the  creditors  of  the  micceft- 
slon  were  parties  to  the  Judgment  homolo- 
gating it,  and  therefore  should  have  been 
made  portleB  to  tbe  anwal,  and  were  not 
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PHILLIPS  et  al.  t.  BBADFOBD. 
(SnpreiM  -  Court  of  Alabama.    June  6,  1906>.) 

L  PUUDXHS— AUMIDMBnT  OW  BlUr-DKPAB- 
TtTKB. 

A  bill  aooBht  the  caneellatioD  of  a  note 
and  mortgage  on  the  groand  that,  while  com- 
plainant was  being  pressed  by  creditors,  de- 
fendant, her  brother,  in  whcnn  she  raposed  con- 
fid«ice  and  who  managed  her  borineas,  advised 
her  to  execute  a  bogus  mortgage  to  him.  B7 
snbseqaeat  amendments  such  allegations  were 
stricken  from  the  bill  and  superseded  by  sec- 
tions which  Miltted  all  statements  as  to  com- 
plainant being  pressed  with  claims,  etc,  but 
alleged  that  defendant  advised  her  that,  In 
order  to  protect  ber  rights  In  the  land  and  to 
preserve  the  same  as  a  homestead  for  herself 
and  her  minor  cbildren,  it  would  be  necessary 
for  her  to  glTe  him  a  mortgage.  By  another 
amendment  ft  was  alleged  that  defendant  unduly 
inflnenced  complainant,  and  that  it  was  not 
necessary  for  complainant  to  have  given  the 
mortgage  In  order  to  protect  her  rights  In  the 
land  and  to  preserve  uie  same  as  a  homestead. 
Held,  that  the  amendments  did  not  constitute 
a  departure,  as  the  statements  of  the  amend- 
ments were  consistent  with  the  Idea  that  the 
claims  did  In  fact  exist,  but  that  the  mort- 
nge  was  not  necessary,  either  because  the 
debts  could  be  otherwise  provided  for,  or  be- 
cause complainant  conld  have  proteetsd  bar 
homestead  under  the  statute. 
2.  EquiTT— Fbaitd  of  Ck>MFLAinAiiT— Bmor 

— EXiaTKRCX. 

The  bill  was  not  demurrable  under  the  prin- 
ciples of  equity  applicable  to  parties  In  pari 
delicto. 

[Ed.  Note. — ^Tor  cases  In  point,  see  vol.  19, 
Cent.  Dig.  Equity,  H  185-1S7.] 

Appeal  from  Chancery  Court,  Lee  Ooimty; 
W.  W.  Whiteside.  Gbancellor. 

"To  be  officially  reported." 

Suit  by  Mary  L.  Bradford  against  Clem 
FfaUUpB,  as  executor,  and  otbers.  From  a 
decree  overrallng  a  demnrrer  to  the  bill,  de- 
fendants appeal.  Affirmed. 

J.  W.  Strotber  and  B.  a  Smith,  for  appel- 
lants.  George  P.  Harrison,  ft>r  appellee. 

SIMPSON.  J.  The  original  bill  in  this  case 
seeks  the  cancellation  of  a  note  and  mort- 
gage made  by  the  comp]alnant(appellee)  to  the 
testator  of  d^endant  (appellant).  Section  8 
of  the  original  bill  alleges  ttiat,  "while  orator 
was  being  pressed  on  some  indebtedness," 
her  brother,  Thomas  L.  Cobb,  "In  whom  she 
r^Nwed  confidence  and  trust,  and  who  was 
accustomed  to  aid  and  assist  her  In  the  man- 
agement of  her  business,  suggested  and  ad- 
vised jronr  or,ator  to  execute  a  bogus  or  false 
mortgage  to  him,"  which  he  told  her  wonid 
protect  her  against  claims  and  threatened 
salts.  Hie  foDrth  and  fifth  sections  relate 
to  the  execution  of  the  bogus  mortgage,  that 
there  was  really  no  consideration  for  It,  and 
she  owed  her  brother  nothing.  B7  sabse- 
qnent  amendments  said  sections  8,  4,  and  5 
were  strlt^en  from  tbe  bill,  and  snbstltnted 
by  sections  which  omitted  all  statements 
about  the  complainant  being  pressed  with 
claims,  et&,  but  alleged  that  her  brother,  wbo 
attended  to  all  of  her  bnslness,  "advised  her 
that,  In  order  to  protect  her  rights  In  said 
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lot  and  to  preserve  tbe  same  as  &  homestead 
for  ber  and  ber  minor  children.  It  was 
necessary  for  hoc  to  give  him  a  mor^ge  00 
said  lot,  which  be  told  ber  at  the  time  would 
be  a  bogus  or  false  mortgage,  and.  this  would 
completely  protect  ber  against  any  claim; 
that  complainant  was  not  only  a  widow,  but 
nnacqnalnted  with  tnuUness  methods  and 
wholly  ignorant  of  ber  rights  In  tbe  matter ; 
that  said  Cobb  was  not  only  ber  brother,  but  a 
man  of  Intidligence  and  educatton,  eivaged 
to  active  business,  and  advised  complainant 
In  all  im[>ortant  matters,  and  in  whom  at  that 
time  she  bad  great  confldenc&"  It  Is  then 
alleged  that  said  brother  induced  ber  to 
execute  tbe  mor^ge,  which  he  bad  prepared, 
"to  secure  a  pretended  indebtedness."  and 
that  be  paid  bar  notbli^;,  and  she  was  not  in- 
debted to  blm.  The  fourth  section  was  again 
amended  so  as  to  all^  that  said  Cobb  **nn- 
dnly  influoiced"  complainant  to  make  the 
mortgage,  and  that  it  "was  executed  as  the 
result  of  undue  influence"  by  him.  Then 
another  amendment  was  made,  by  adding  to 
said  fourth  section  a  stetement  that  "It  was 
not  true  that  It  was  necessary  for  complain- 
ant to  have  given  the  mortgage  In  order  to 
protect  her  right  in  said  lot  and  preserve  tbe 
same  as  a  homestead,  and  that  she  did  not 
voluntarily  or  of  her  own  accord  execute  said 
mortgage,  but  was  misled  and  deceived  by 
the  representations  of  the  said  Thomas  L. 
Cobb,  snd  thereby  Induced  to  execute  said 
mortgage" 

Tbe  first  point  raised  by  the  demurrers,  and 
insisted  upon  in  argument  by  tbe  appellant, 
is  that  the  amendments  are  clearly  incon- 
sistent with  the  original  bill  and  constitute 
a  departure  in  pleading.  We  cannot  see  that 
there  was  such  inconsistency  as  to  constitute 
a  departure.  The  purpose  of  the  entire  bill 
and  emendm«its  was  to  obtain  a  cancellation 
of  tbe  mortgage,  and  the  general  reason, 
running  through  them  all,  why  this  relief 
Is  asked.  Is  that  It  was  Improperly  procured, 
without  consideration,  by  said  Cobb.  Tbe 
relief  prayed  Is  the  same.  In  fact,  tbe  first 
amendment,  while  it  omits  the  statement 
that  complainant  was  being  pressed  by 
claims,  yet  it  carries  with  it  the  clear  intima- 
tion that  there  were  claims  which  were  to 
be  be  avoided,  and  tbe  last  amendment,  wblle 
it  alleges  that  It  was  not  necessary  to  make 
the  mortgage  to  save  the  homestead,  does  not 
allege  that  there  were  no  claims  to  be  avoid- 
ed. The  statements  of  the  amendments  are 
entirely  consistent  with  the  idea  that  the 
claims  did  In  fact  exist,  but  that  the  mort- 
gage was  not  necessary,  either  because  the 
debts  could  be  otherwise  provided  for,  or 
because  the  complainant  could  have  protected 
her  homestead  by  tbe  simple  process  of  filing 
her  claim  as  provided  by  section  2065  of  tbe 
Code  of  1896.  Park  v.  Lide.  90  Ala.  246,  252, 
7  South.  806;  Winston  v.  Mitchell,  93  Ala. 
S64,  660,  561,  9  South.  651;  Berry  v.  T.  & 
a  B.  B.,  134  Ala.  618,  621.  622.  83  South.  & 
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The  next  point  raised  la  that  the  eridmt 
purpose  of  the  mortgage  which  la  son^t  to 
be  canceled  was  to  hinder^  delaj,  and  defraud 
creditors,  and  that,  the  complainant  and  re- 
■pondents'  testator  being  In  pari  dMlcto.  a 
court  of  eqnlty  will  not  exert  Its  powers  In 
f  aTor  of  either  par^.  This  Is  a  clear  princi- 
ple of  equity,  laid  down  by  the  text-writers 
and  adhered  to  by  our  own  and  other  conrts. 
Olover  T.  Walker,  107  Ala.  640, 18  South.  2B1. 
There  seems  to  have  been  some  modification 
of  this  rule,  as  snggasted  by  conned  for 
pellee.  It  is  stated  that  *Srben  a  stronger 
mind  takes  advantage  of  a  weaker,  and  fij 
persuasion  and  Influence  procures  the  unlaw- 
ful  act,  or  when  the  parties  stand  In  sodi  a 
relation  that  undue  Influence  wlU  be  pre- 
sumed, the  reason  which  denies  relief  ceases 
to  be  applicable.  •  •  •  If  the  superior 
should  be  allowed  Immunity  under  such  dr- 
cumstanceSf  he  would  be  pomltted  to  take 
advantage  of  his  own  wrong,  and  therefore 
equity  will  not  refuse  aid  to  the  tnfwlor." 
14  Am.  A  Bug.  ft  Bncy.  Law  (Sd  Bd.)  p.  219. 
Mr.  Pomeroy,  also,  notes  sevOTal  excq^tlons; 
one  being  when  "both  have  not  with  the  same 
knowledge,  willingness,  end  wrongful  Intent 
engaged  in  the  transaction";  also  where 
"there  are  collateral  and  Incidental  drcum- 
stancea  attending  the  transaction,  and  affebt- 
Ing  the  relations  of  the  two  parties,  which 
render  one  of  than  comparatlTely  free  from 
fault  Such  clrcnmstences  are  Imposition, 
oppression,  duress,  tiireats,  undue  Influence^ 
taking  advantage  of  necessities  or  of  weak- 
ness, and  the  like  as  a  means  of  Inducing  the 
party  to  enter  Into  the  agreement,  or  of  pro- 
curing blm  to  execute  and  perform  It" 
2  Pom.  Eq.  Jnr.  (8d  Ed.)  pp.  1717,  1718,  I 
942.  Where  a  party  to  whom  a  deed  was 
made  to  defraud  creditors  fraudulwtly  had 
other  lands  than  those  intended  to  be  convey- 
ed Included  In  the  deed,  relief  was  granted. 
Clemmens  v.  Clemmens,  28  Wis.  637,  9  Am. 
Bep.  620.  This  was  based,  however,  on  the 
fraudulent  act  of  the  defendant  not  partici- 
pated in  by  the  plaintiff.  Id.,  9  Am.  Rep.  632. 
Where  a  husband  represented  to  bis  wife 
that  she  was  liable  for  certain  debts  (which 
was  false),  and  Induced  her  to  convey  prop- 
erty to  blm  for  the  purpose  of  avoiding  the 
debts,  the  deed  was  canceled,  on  account  of  the 
coofldential  relations  and  because  there  was 
a  mutual  mistake  as  to  the  facte ;  the  court 
remarking  "that  the  parties  did  not  stand 
on  equal  terms."  Boyd  v.  De  La  Montegnle. 
73  N.  Y.  498,  29  Am.  Rep.  197,  199.  Where 
a  feeble  old  man,  harassed  by  suite  for 
alimony,  etc.,  and  whose  wife  bad  contracted 
considerable  debte  without  his  consent  was 
persuaded  to  convey  bis  property  to  his 
nephew's  wife  as  trustee,  the  conveyance  was 
canceled.  The  court  notes  that  It  was  '^aot 
found  that  B.  made  the  conveyances  to  avoid 
the  threatened  suit"  Nichols  v.  McCarty, 
63  Conn.  299,  23  Atl.  93,  65  Am.  Rep.  106.  113. 
In  another  case  an  illiterate  young  man  was 
induced  by  his  uncle,  by  false  representetlons 


In  r^iard  to  nilts  against  the  estete  from 
which  the  young  nun  inherited  propwty,  to 
have  the  iHN^rty  ^ilch  the  young  man  waa 
purchasing  conveyed  to  the  uncle,  the  joung 
man  was  granted  relief  against  the  unde, 
because,  first  of  the  confidential  relations, 
and  the  defendant  should  not  be  allowed 
to  profit  by  his  own  wdhis;  and,  Mcondr 
the  stataDwnte  btSag  untra^  "ttiere  wen  no 
creditors  to  be  d^ndeO."  WUliams  v. 
OoUlna  (lova)  26  N.  W.  682.  68S.  In  an- 
other case,  where  a  client  made  a  deed  abeo- 
loto  on  its  face  to  bis  lawyer  to  secure  ad- 
vances amounting  to  much  less  than  the 
value  of  the  property,  the  deed  was  declared 
to  be  a  nmtgage^  and  the  court  says:  "One 
of  the  purposes  may  have  been  to  prevent 
other  creditors  fran  reaching  It  We  do  not 
think,  however,  that  under  the  drcnmstances 
there  should  be  an  abdication  of  that  rule  of 
equity  wUeh  denies  relief  to  one  party  amlnst 
another  whai  both  have  been  «vaged  In  a 
trauduloit  transaction.  The  parties  were  not 
in  pari  ddlcto.  One  was  the  legal  adviser, 
the  other  the  client  •  •  •  Bqul^  will 
not  tolerate  the  Idea  tiiat  an  attorney  may 
make  use  of  his  peculiar  power  over  his 
client  to  procure  a  contract  which  Is  llle^l 
and  contrary  to  public  policy,  and  to  that 
Invoke  the  aid  of  the  law  to  enable  him  to 
retebi  that  which  he  haa  obtelned  through 
his  fraudulent  artlflces.**  Herrt<A  v.  Lynch 
(111.)  87  M.  n.  221,  228.  In  OUT  own  court 
relief  was  granted  In  a  case  where  tiie  facts 
were  similar  to  those  In  this  case;  but  the 
question  of  pari  delicto  does  not  seem  to  have 
been  raised.  Cannon  v.  Qllmer.  186  Ala.  S02, 
83  South.  669.  While  these  cases  are  not  all 
strictly  analogous  to  the  one  before  us,  yet 
we  gather  from  them  and  from  the  eminent 
text-writers  cited,  that  in  a  case  like  this 
two  maxims  of  the  law  meet — one  that 
where  the  parties  are  In  pari  delicto,  no  af- 
firmative relief  will  be  granted  to  him  against 
the  other ;  and  the  other  that  one  party  who 
occupies  a  confidential  relation  to  another 
cannot  profit  by  any  conveyance  from  the 
other  to  him,  without  showing  entire  freedom 
from  undue  influence  and  a  bona  fide  trans- 
action on  sufficient  consideration.  We  gather, 
theu,  that  wbere  these  relations  exist  the 
fact  that  the  Instrument  that  the  weaker 
party  was  Induced  to  make  may  have  been 
Illegal  does  not  necessarily  place  bar  In  pari 
delicto  with  the  stronger  party,  who  domi- 
nated her  for  his  own  profit 

On  the  subject  of  undue  Influence,  under 
our  decisions  It  Is  not  "necessary  to  allege 
with  particularity  the  quo  modo,  •  •  • 
but  only  that  it  was  accomplished  by  undue 
Influence  exerted  by  named  persons."  Mc- 
Leod  V.  McLeod.  137  Ala.  267,  270,  84  South. 
228.  Our  decisions  have  also  been  very 
liberal  to  the  weaker  par^  in  transactions 
of  this  character,  holding  that  "the  general 
principles  which  a  court  of  equity  applies  to 
transactions  between  persons  occupyiug  fi- 
duciary relations  towards  eadi  other  is  not 
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eonflned  to  cases  In  wbi<fli  there  Is  any  fbnnal 
«r  tecbnloal  fldnclaiy  relation,  Bocb  as  guard- 
ian and  ward,  parent  and  diild,  attorney  and 
dioit,  etc,  bnt  extends  to' all  cases  In  which 
confidence  Is  reposed  by  one  party  In  the 
othw  and  the  trust  Is  accepted  nndor  clrcnm- 
stanees  whldi  show  that  the  ctmfldence  was 
tonnded  on  the  Intimate  personal  and  busi- 
ness relations  existing  between  the  parties 
which  gave  the  par^  an  advantage  or  snperi- 
orltr;  and  in  sncfa  case  the  oniu  is  on  the 
party  In  whom  the  confldoice  la  loosed  to 
show  that  no  fraud,  nndne  Influence,  or  other 
Improper  motives  entered  Into  the  trans- 
action." Kyle  V.  Perdue,  95  Ala.  679,  B85, 10 
South.  lOS ;  Ryan  v.  Price,  106  Ala.  684,  17 
Sontb.  734.  See,  also,  2  Pom.  Eq.  Jnr.  ^ 
Ed.)  pp.  1748, 1749,  S  956.  We  desire,  also,  to 
call  attention  to  another  principle  laid  down 
by  Mr.  Pomeroy,  who,  In  speaking  of  these 
cases  where  parties  are  In  pari  delicto,  says: 
"The  maxim,  rightly  Interpreted,  does  not 
require  the  condition  of  the  parties,  with 
respect  to  the  lubslsting  executory  contract 
to  remain  unchanged  and  undisturbed.  The 
remedy  of  cancellation  *  *  *  Is  simply 
the  equitable  proceeding  identical  with  set- 
ting up  the  illegally  as  a  defense  to  defeat  a 
recovery  at  law,  and  thus  get  rid  of  the  con- 
tract as  a  binding  executory  <rit)ligatlon.''  2 
Pom.  Bq.  Jur.  (8d  Bd)  p.  1714,  {  94a  Ac- 
cording to  the  auctions  of  the  bill,  as 
amended,  the  confidential  relations  e^sted, 
and  the  undue  Influence  was  used,  the  neces- 
sity to  make  the  mortgage  to  secure  the 
homestead  did  not  exist,  according  to  the 
stot^ent  In  the  bill,  and  the  statutes  of 
Alabama,  In  place  of  branding  as  fraudulent 
the  saving  of  the  homestead  for  the  use  of 
the  mother  and  children  encourages  the  same 
and  has  made  special  provisions  by  which 
this  widow  might  have  kept  her  homestead 
Intact,  and  still  remained  In  Auburn  to 
educate  her  children.  Section  2069.  Code 
1886.  We  hold  that  this  is  not  a  case  where 
the  doctrine  of  pari  delicto  should  prevent 
the  reparation  of  the  wrong,  If  the  mortgage 
was  an  attempt  to  defeat  the  claims  of  cred- 
itors contrary  to  law,  It  could  never  be  en- 
forced, and  there  seems  no  good  reason  why 
It  should  remain  as  a  cloud  on  the  title,  and 
the  remedy  by  cancellation,  as  Mr.  Pomeroy 
says,  was  Just  accomplishing  the  same  and  as 
defeating  the  enforcement  of  it;  so  that,  In 
either  aspect  of  the  case,  the  demurrers  to 
the  bill  were  properly  overruled. 
The  Judgment  of  the  court  Is  afBrmed. 

WBAELBY,  a  J.,  and  T7B0N  and  AN- 
DERSON, JJ.,  concur. 


BBOOKSIDB  DRY  GOODS  CJO.  v.  CETT 

FURNITURE  CO. 
(Supreme  Conrt  of  Alabama.    June  7.  1906.) 
1.  Appkai.  —  Pbesuupiions  —  Facts  Not 
IBEOwn  BT  Record. 

Where  the  court  rendering  judgment  against 
a  ganilahee  was  one  of  seneral  jurisdlcdon,  the 
fact  that  the  record  wss  silent  as  to  the  affida- 


vit required  by  Acts  1894-96,  p.  416,  did  not, 
on  appMl  by  the  garnishee,  create  a  presump- 
tion of  want  of  jurisdiction. 

[Ed.  NotSk — For  cases  in  point,  see  vol  8, 
Gent.  Dig.  Appeal  and  Error,  U  8686-3688.] 

2.  Oabrishubiit  —  AnswES  or  Gabkishei  — 

OOHTBBI^TTTnCIENOT. 

A  garnishee  denied  liability,  and  a  con- 
test was  filed  on  the  ground  that  the  answer  was 
□ntme,  that  the  garnishee  paid  the  defendant 
mon^  after  the  serrlce  of  the  gamisbmoit, 
that  tiie  garolsbee  was  indebted  to  plaintlS 
between  toe  service  ot  ganiishment  and  the 
answer,  and  that  the  answer  was  made  by  an 
officer  of  the  garnishee  corporation  who  bad 
no  knowledge  ^  the  transaction.  Demurrers 
were  filed  to  the  contest— that  the  contest  fMled 
to  point  out  In  what  particular  the  answer  was 
untrue;  that  the  declarations  raised  the  ques- 
tion of  the  proi>er  officer  to  make  the  answer, 
which  coQid  not  then  be  put  in  issue:  that  the 
declarations  failed  to  deny  the  details  of  the 
employment  set  up  In  the  answer,  and  .tailed 
to  show  the  amount  claimed  to  have  been  paid; 
and  that  declaration  failed  to  set  out  the  facts 
upon  which  indebtedness  to  defendant  was  claim- 
ed. Heid,  that  the  contest  was  not  demurrable. 

[Bd.  Note. — For  cases  in  point,  see  vol.  24, 
Oent.  Dig.  Oamishment,  S  293.1 

Appeal  from  City  Court  of  Birmingham; 
Ohas,  W.  Ferguson,  Judge. 

"Not  oflJcIaUy  reported." 

Action  by  the  City  Furniture  Company 
against  K.  Selgel ;  The  Brookslde  Dry  Goods 
CoD^pany,  garnishee  From  a  Judgment 
against  the  garnishee^  it  appeala.  Affirmed. 

The  appellee  sued  K.  Selgel  In  a  jnstloa 
court  and  procured  garnishment  to  Issue 
against  appellant,  who  Is  supposed  to  be  In- 
debted to  defendant  Garnishee  (appellant) 
answered,  by  and  through  Its  secretory  and 
treasurer,  denying  indebtedness.  Contest 
was  filed  to  this  answer,  first,  becanse  a^ 
answer  Is  untrue  In  that  garnishee  was  to- 
debted  to  defendant;  second,  because  the 
garnishee  paid  the  defendant  money  or  oth- 
er  things  of  value  after  the  service  of  the 
garnishment;  third,  because  garnishee  was 
Indebted  to  plaintiff  during  the  period  be- 
tween the  service  of  garnishment  and  the 
answer;  fourth,  because  the  answer  was 
made  by  an  officer  of  the  corporation  who 
did  not  have  knowledge  of  the  transaction. 
Demurrers  were  filed  to  this  contest,  be- 
cause the  contest  falls  to  point  out  to  what 
particular  the  oral  answer  Is  untrue;  second, 
the  declaration  raised  the  question  of  the 
proper  officer  to  make  the  answer,  which 
cannot  now  be  put  In  issue;  third,  the  dec- 
laration falls  to  deny  the  detolls  of  the  em- 
ployment set  up  in  the  answer  and  falls  to 
show  the  amount  It  claims  was  paid  or  the 
amount  due;  fourth,  the  declaration  falls  to 
set  out  the  facts  upon  which  Indebtedness 
to  defendant  Is  claimed.  These  demurrers 
were  overruled,  and  issue  was  made  up  un- 
der the  contest,  and  Judgment  was  rendered 
against  garnishee.  It  does  not  appear  that 
any  action  was  taken  on  the  garnishment  Is- 
sued against  Stetoer  Bros. 

Powell  &  Blackburn,  for  appellant  Kerr 
A  Haley,  for  appellee. 
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AMDBSSON,  J.  Tbl8  case  was  xemored 
from  the  Justice  court  to  the  dty  court  by 
the  statutory  writ  of  cratlorarl,  and  which 
wu  In  ^ect  an  appeal.  The  record  of  the 
proceedings  In  the  justice  court  is  somewhat 
confused,  as  It  sets  out  affidavit  and  writ  of 
garnishment  as  against  Stelner  Bros.,  but 
no  affidavit  for  ^garnishment  against  these 
garnishees.  There  is  shown  the  snvtce  of 
a  writ  of  gamishmrat  on  these  garnishees 
of  date  August  4tti,  and  whidi  was  prior  to 
the  rendition  of  a  ludgment  against  the  gar- 
nishee, as  shown  by  the  transcript  sent  up 
by  the  Justice.  Again,  the  record  discloses 
no  objection  or  pleas  to  the  process  or  juris- 
diction in  either  of  the  lower  courts,  and 
the  judgment  entry  of  the  city  court  recites 
that  a  Judgmmt  had  been  rendered  against 
the  defendant 

The  court  rendering  the  Judgment  against 
the  garnishee  Is  one  of  general  jurisdiction, 
and  we  do  not  think  the  silence  of  its  rec- 
ords as  to  the  affidavit  required  by  Acts 
1894-96,  p.  41S,  creates  a  preeumptlon  of 
want  of  Jurisdiction.  White  v.  Simpson,  107 
Ala.  8S6,  18  South.  151.  We  think  the  con- 
test presented  a  sufficient  issue,  and  that  the 
demurrers  to  same  were  properly  overruled. 

Counsel  for  appellant  Insists  that  there 
was  no  service  on  the  corporation  until  aft- 
er the  money  was  paid  out.  As  there  is  no 
bill  of  exceptions  in  this  case,  we  are  at  a 
loss  to  know  when  the  money  was  paid  to 
the  defendant  by  the  garnishee. 

The  judgment  of  the  city  court  Is  affirmed. 

TYSON,  SIUPSOX.  and  DBNSON,  JJ.. 
concur. 


8MILBT  V.  HOOPER  «t  aL 
(Supreme  Court  of  AlalMuna.    June  7,  1906.) 

1.  WrntEBSEs— GaoBs-ExAinRATion— DiBCBE- 
TioN  or  Tbiai.  Goubt. 

In  an  action  against  a  sheriff  and  another 
for  Belling  under  execution  against  a.  third 

KFBon  vood  beloneing  to  plaintiff,  a  witness 
ring  testified  to  baying  the  wood  tix  plain- 
tiff as  hla  agent,  the  latitude  to  be  allowed 
defendants  In  cross-examining  such  witness  for 
tbe  purpose  of  testing  the  accuracy  of  his  mem- 
ory, his  truthfulness,  and  controverting  the  fact 
that  the  wood  was  bought  few  plaintiff,  was 
largely  within  Ota  discretion  of  the  trial  court. 

[Ed.  Note.^For  cases  In  point,  see  vol.  BO, 
Cent.  Dig.  Witnesses,  t|  923^930.1 

2.  Evidence— RBT-EVAncT—MATTSB  EzPLAni.- 
TOBT  or  Facts  in  Evidence. 

In  an  action  against  a  sheriff  and  another 
for  selling  ander  ^ecution  against  a  third  per- 
son wood  belonging  to  plaintiff,  defendants  raised 
a  question  as  to  whether  plaintiff  was  simply 
acting,  when  he  purchased  tbe  wood,  as  agent 
of  a  certain  iron  company,  and  plaintiff  offered 
to  prove  that  when  be  settled  with  the  iron 
company  no  credit  was  allowed  him  on  account 
of  wood  not  delivered.  Held,  that  such  testi- 
mony was  relevant  to  show  the  nature  of  the 
transaction  between  plaintiff  and  the  iron  com- 
pany. 

8.  Bamb— Heabsat. 

In  an  action  against  a  sheriff  and  another 
for  selling  under  ancotlon  against  a  third 


person  wood  belonging  to  plaintiff  and  claimed 
by  plaintiff  to  have  been  purchased  for  him  b-. 
S.  as  agent,  it  was  not  comjKtent  to  prove  hj 
declarations  of  tbe  superintendent  of  a  certain 
corporation  that  S.,  In  purchasing  the  wood,  was 
representing  the  corporatini, 

[Ed.  Note.— For  cases  in  point,  sse  voL  20^ 
Cent  Dig.  Bridsnee.  |  1186.1 

4.  EzxcnTion  —  WBONoruit  Levy  —  AcnoH — 

Evidence, 

On  an  issue  as  to  whether  wood  levied 
on  under  execution  against  another  was 

Eroperty  of  plaintiff,  it  appearing  that  the  wood 
ad  been  parchaaed  by  S.,  whom  plaintiff  claim- 
ed was  hb  agent,  it  was  proper  to  admit  evi- 
dence aa  to  contracts  made  by  8.  with  other 
persons  and  as  to  marks  placed  by  him  on  wood 
bought  for  other  parties. 
0.  TBiAi^lHSTBuonoifa— Surnuiciroror  Evz- 

In  an  action  against  a  sheriff  and  another 
for  selling  under  execution  against  a  third  per- 
son wood  twionging  to  plaintiff,  an  instruc- 
tion that  before  there  could  be  a  recovery  by 
plaintiff  he  must  "prove  with  a  reasonable 
certainty  by  credible  testimony"  was  erroneous 
as  exacting  too  high  a  degree  of  proof ;  it  being 
sufficient  If  the  evidence  satUfiee  the  jury. 
0.  8ai.es— RiOHT  TO  Seu^-Selleb'S  Titu. 

Though  one  cnt  wood  and  put  it  on  die 
railroad  under  a  contract  with  a  corporation, 
the  contract  having  been  such  that  the  wood 
did  not  become  the  property  of  the  corporation 
until  dellvoed  at  another  place,  a  sale  by  him 
to  another  before  shipment  passed  title  to  the 
purchaser. 

7.  Execution— WBONoruir  Levy— Defenses. 

In  an  action  against  a  sheriff .  and  an- 
other for  selling  nnder  execntlon  against  a 
third  person  wood  belonging  to  plaintiff,  proof 
that  plaintiff  has  bought  the  wood  as  agent 
for  another  party  was  suffldont  to  defeat  re- 
covery. 

8.  Pbinoipai.  ahd  Aonrr— EbosTENOB  or  Bb- 

LATIOH  —  BVIDKNOB  —  DXOLABAXIOII  Or 

AOENT. 

Agency  cannot  be  proved  by  tbe  mere  state- 
ment of  the  agent. 

lEd.  Note. — For  cases  in  point,  see  vol,  40^ 
Cent.  Dig.  Principal  and  Agent,  |  40.] 

a  EXECOTIOM  —  WBOnorOL  LBVT— IHSIBUO- 
TIOHS. 

In  an  action  against  a  sheriff  and  another 
for  selling  under  execution  against  another 
wood  bel<mging  to  plaintiff,  it  was  proper  to 
instmct  tbat,  unless  the  jnry  were  reasonably 
satisfied  fnm  the  evidence  that  the  legal  title 
was  In  plaintiff,  they  should  find  for  defendant. 

Appeal  from  Circuit  Court,  Marshall 
County;  W.  W.  Haralson,  Judge. 

"To  be  officially  reported." 

Action  by  T.  &L  Smiley  against  A.  R. 
Hooper  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

This  was  an  action  against  Hooper  and  the 
sheriff  brought  by  plalntifF  for  the  conver- 
sion of  certain  wood  alleged  to  be  the  prop- 
erty of  the  plaintiff.  Hooper  had  a  Judg- 
ment against  one  Entrican,  and  procured 
execution  to  be  Issued  on  It  which  execu- 
tion was  levied  upon  certain  wood  as  tbe 
property  of  Entrican.  The  wood  was  sold 
nnder  said  execution.  The  evidence  tend- 
<ed  to  show  tbat  Stewart,  as  tbe  agent  of 
the  plaintiff,  had  bought  this  wood  from 
Entrican  and  other  parties,  and  had  paid 
them  for  the  same,  and  It  had  been  deliver^ 
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ed  before  the  lery  of  the  execution.  Hie 
court  permitted  tbe  witness  Malone  to  state, 
orer  tbe  objection  of  the  plaintiff,  that  In 
tbe  fall  of  1902  Entrican  tried  to  employ 
blm  to  haul  some  vood,  and  told  him  that 
be  would  have  to  wait  for  bis  pay,  and  that 
be  had  to  ship  his  wood  to  Attalla  In  order 
to  get  pay  for  It,  and  that  at  that  time 
Entrican  had  hauled  some  wood  for  the 
railroad.  Tbe  witness  Ooleman  was  per- 
mitted to  testify  that  he  had  had  a  con* 
rersatlon  with  HcClane  about  Stewart,  and 
that  McClane  said  that  he  waa  the  agent 
of  the  Eagle  Iron  Company,  and  waa  bny* 
Ing  wood  for  ttie  Eagle  Iron  Gompany, 
alone  the  line  of  tbe  NaabTlllek  Chattanooga 
ft  St  Looia,  and  that  HcClane  said  that 
Stewart  waa  authorised  to  boy  wood  and  pay 
for  It,  and  that  be  was  authorized  to  make 
contracts  for  tbe  company;  also  to  state 
that  witness  was  In  tbe  employ  of  tbe  Eagle 
Iron  Company;  also  that  Stewart  said  ho 
waa  baying  wood  for  the  Eagle  Iron  Obm- 
pany  when  be  made  a  contract  fbr  wood; 
also  that  wltaesa  and  Stewart  worked  to- 
gether; also  that  he  bad  a  contract  with 
tbe  Eagle  Iron  Company,  made  with  Stew- 
art, and  that  HcClane  said  a  contract  made 
with  Stewart  for  tbe  Eagle  Iron  Company 
waa  good.  Witness  Bohanon  was  permitted 
to  testify  oTer  tbe  objection  of  the  plain- 
tiff tlut  be  bad  nerw  beard  MeClane  say 
fl»at  Stewart  was  representing  Smiley. 
McCord  was  permitted  to  testify  to  practi- 
cally the  same  state  of  facts  as  the  witness 
Coleman. 

The  court,  at  tbe  request  of  the  defend- 
ant, gaye  the  following  written  charges: 
Before  there  can  be  a  recovery  by  the 
plaintiff,  he  must  prove  with  a  reasonable 
certainty  by  credible  testimony.  (2)  The 
court  charges  the  Jury  that,  if  the  wood 
aned  for  was  cut  and  put  on  the  railroad 
by  Entrican  under  the  written  contract  made 
by  him  and  McCIane  on  October  6,  1902, 
then  you  mnst  find  for  tbe  defendants,  and 
It  would  make  no  difference  in  that  case,  if 
It  be  a  fact,  that  Smiley,  or  Stewart,  or  tbe 
Bagle  Iron  Company  had  paid  to  Entrican 
91.S0  per  cord  on  tbe  oak  wood  and  (1.29 
per  cord  on  the  pine  wood.  (3)  The  court 
charges  the  Jury  that  If  Stewart  was  the 
agent  of  the  Eagle  Iron  Company,  and 
bought  the  wood  sued  for  as  such,  then 
you  must  find  for  the  defendant  (4)  Agen- 
cy may  be  proved  by  drcumstances,  and, 
If  tbe  evidence  reasonably  convinces  you 
that  Stewart  was  the  agent  of  the  Eagle 
Iron  Company  in  the  purchase  of  tbe  wood 
In  question,  then  your  verdict  must  be  for 
the  defendant  (5)  Tbe  court  charges  the 
Jury  that  while  an  agent  may  purchase  prop- 
erty for  en  nndlsclosed  principal,  yet  if, 
when  be  makes  tbe  purchase^  he  re[H«sents 
that  be  Is  the  agent  of  a  certain  person, 
then  tbe  law  presumes  that  sucb  contract 


Is  the  contract  of  that  person;  and,  if  It 
Is  claimed  that  It  Is  In  fact  the  contract  of 
some  otber  person,  the  burden  of  proving 
this  Is  on  the  party  so  claiming.  (6)  Un- 
less you  are  reasonably  satisfied  from  the 
evidence  that  the  legal  title  to  the  wx>od  In 
question  is  In  Smiley,  you  moat  And  for  the 
defendant" 

J.  A.  Lusk,  for  appellant  Street  &  Xsbell, 
for  appellees. 

SIMPSON,  J.  This  waa  an  action  of  trover 
for  the  conversion  of  200  cords  of  wood, 
brought  by  tbe  appellant  (as  plaintiff)  against 
the  appellees  (defendants),  being  the  plain- 
tiff In  execution  and  the  sheriff.  The  defoid- 
ant  pleaded  Justification;  tbe  supposed  act 
of  converalOD  being  the  levy  on  the  wood  un- 
der an  execution  against  one  Entrican. 
There  are  29  exceptlona  to  questlona  to  tbe 
witness  Stewart  and  to  tbe  orerrollng  of 
motions  to  exclude  tbe  answers  to  tbe  same. 
These  were  all  asked  by  the  d^endant  on 
cross-exambiatlon.  The  witness  professed  to 
have  tKHtgbt  tbe  wood  for  tolley,  the  plain- 
tiff, and  the  defendant  was  evidently  trying 
to  test  tbe  witness  as  to  his  accuracy,  Us 
recollection,  or  his  truthfulness,  and  oon- 
trovwtlng  tbe  fact  that  tbe  wood  was  boqtfit 
for  Smll^  and  was  his  property.  The  law 
allows  great  latitude  in  croas-exambuthm  tar 
these  purposes,  and  It  Is  a  matter  whldi  rests 
largely  in  the  discretion  of  the  trial  court  as  to 
the  extent  to  which  tbe  cross-^mlnatlon  may 
be  allowed.  We  cannot  aee  that  there  was  any 
abuse  of  tbe  discretion  by  the  trial  Judge  in 
regard  to  these  questlona  and  answers.  A. 
O.  Rhodes  Pumlture  Co.  v.  Weeden  ft  Dent, 
108  Ala.  252,  267,  208,  10  South.  818 ;  Tobias 
V.  Trelst  103  Ala.  664,  16  S^uth.  914;  Noblio 
V.  State,  100  Ala.  13,  14  South.  767.  The 
same  principles  apply  to  aaslgnments  of 
error  numbered  from  30  to  38,  Inclusive,  re- 
lating to  the  cross-examination  of  the  wit- 
ness Entrican;  also  to  assignments  from  89 
to  44,  inclusive,  relating  to  the  cross-exami- 
nation of  the  witness  Wlldman  and  the  plain- 
tiff. 

Referring  to  the  forty-fifth  assignment  the 
plaintiff  had  testified  in  bis  own  behalf  that 
he  was  furnishing  the  wood  which  he  bought 
to  tbe  Eagle  Iron  Company,  that  they  paid 
him  always  Just  10  cents  per  cord  more  than 
he  paid  for  the  wood,  and  when  they  notified 
him  to  put  down  the  price  of  the  wood  he  did 
so,  etc.  The  plaintiff  then  offered  to  prove 
by  him  that  when  he  settled  with  said  com- 
pany, and  was  charged  by  them  with  all  the 
money  received  by  them,  and  credited  with 
wood,  *'no  deduction  or  credit  was  made  or 
allowed  to  him  on  account  of  wood  which 
was  not  delivered."  The  defendant  objected 
to  tbis  testimony,  and  the  court  sustained  tbe 
objection  and  excluded  tbe  testimony.  In 
this  the  court  erred.  Tbe  evident  tendency 
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of  qneatlons  aUowed  to  the  defendant  on 
croes-ezamlnatlon  as  to  tbe  trail  sactlons  be- 
tween the  plaintiff  and  tbe  Eagle  Ir<m  Com- 
pany was  to  raise  tbe  question  whether  or 
not  plaintiff  was  simply  acting  as  the  agent 
of  that  company  In  purchasing  the  timber,  so 
that  said  company  was  tbe  ownor  of  tbe  tim- 
ber, and  the  matter  here  pn^sed  to  be  pror- 
ed  by  the  plaintiff  was  relevant  to  show  what 
tbe  real  transaction  was  between  tbem,  as 
going  to  show  who  was  tbe  owner  of  the 
wood,  and  should  have  been  allowed.  In  view 
of  tbe  evidence  already  admitted. 

Tbe  objections  of  the  plaintiff  to  the  several 
questions  to  tbe  witness  Goleman,  and  mo- 
tions to  exclude  tbe  answers,  should  have 
been  sustained.  It  was  not  competent  to 
prove  who  Stewart  was  r^resentlng  what 
JfcClane^  tbe  anperlntentent  of  the  Eagle  Iron 
Oompany,  said.  This  was  clearly  hearsay 
testimony.  Tbe  same  Is  true  with  regard  to 
tbe  statements  by  the  witness  McCord  as  to 
what  McGIane  said.  The  contracts  made  1^ 
Stewart  with  other '  parties,  and  as  to  the 
marks  placed  by  blm  on  tbe  wood  bought 
for  other  parties,  were  properly  admitted  as 
having  some  relevancy  as  to  tbe  quesUon 
whose  wood  It  was  that  was  levied  on.  Tbe 
fact  &at  Etttrlcan  had  hauled  some  wood 
to  tbe  railroad  wu  relevant,  bnt  Ida  state* 
ments  made  to  the  witness  Blalone  ihonld 
have  been  excluded.  There  was  error,  also, 
in  alloiring  tbe  witneaa  Botaanan,  over  the 
objectim  of  plaintiff,  to  relate  what  Me- 
Clane  said  about  whom  Stewart  r^resented. 

Ohai^  1,  given  at  the  reqneet  of  tbe  de* 
fendant,  exacte  too  bigb  a  degree  of  proof. 
It  is  sidBciait  If  tbe  evidence  reasonably 
eatlsflee  tba  Jury.  Hoore  v.  Hebaeke,  119 
Ala.  620;  682,  640.  a«  South.  8T4.  Tbe  coort 
erred  In  giving  charge  2,  <m  request  of  tbn 
defendant.  According  to  the  contract  tliae- 
In  referred  to,  the  wood  pnrebased  br  Bntrl* 
can  for  the  Eagle  Iron  Company  would  not 
become  tbe  prcfperty  of  that  company  until 
deUvered  "f .  o.  b.  cars"  at  Attalla,  Ala.,  for 
than,  so  that,  fbougb  Entrtcan  may  bave 
cut  it  and  pat  It  on  tbe  railroad  under  that 
contract,  yet.  If  be  sold  It  to  Smiley  be- 
fore staging  it  to  the  said  oompai^»  It 
was  Smiley*B  wood. 

Charges  8  and  4,  requested  by  d^endant, 
were  pr<q;>erly  given.  The  burden  being  on 
tbe  plaintiff  to  show  that  the  wood  sued  tat 
belonged  to  blm,  proof  Uiat  it  was  bought  for 
another  party  would  defeat  hia  recovery. 

Charge  6,  given  on  the  request  of  tbe  de- 
fendant, should  bave  been  refused.  It  can- 
not be  said  that,  because  a  party  purchasing 
property  states  that  he  Is  buying  tor  an- 
other party,  the  law  presnmea  that  tbe  con- 
tract Is  12ie  contract  of  that  party.  Agency 
cannot  be  proved  by  Ibe  mere  statMnent  of 
Abe  agent 

Charge  6  was  properly  given  on  request 
4>f  the  defendant;  tbe  burden  being  on  tbe 
plaintiff  to  prove  that  he  was  the  owner  of 


the  property  for  tiie  oonveralon  of  wUdi  Uie 
suit  was  brought 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

WBAKLET,  a  J.,  and  TZBOK  and  AN- 
DERSON, 3J^  ooneor. 


MATTHEWS  v.  BOUTHBRN  RY.  CO. 
(Supreme  Court  of  Alabama.   June  12,  1906.) 

AFPEAX^DZSinSBAIi— DsnOT  ni  PlOCEEDINGS 
in  LOWBB  COUR. 

Code  1896,  i  3320,  provides,  where  special 
findings  are  made  by  the  court,  a  statement  of 
the  facts  found  shall  be  altered  upon  the 
minatsa  of  the  court.  HeM,  that  whwe,  on 
appeal,  it  did  not  appear  by  the  record  tbat  a 
statement  of  the  facts  found  was  entered  on  the 
minuteB,  but  it  did  not  appear  that  the  judge's 
attention  was  called  to  the  omlsrion,  and  it 
appeared  that.  If  the  statement  In  the  bill  of 
exceptions  had  been  entered  on  the  minutes, 
the  facta  fonod  were  sufficient  to  rapport  tlie 
Judgment,  the  appeal  will  not  be  dismissed  for 
the  failure  of  the  record  to  show  an  entry. 

Appeal  from  Circuit  Coiv^  Ja(ft80n  Coun- 
ty; W.  W.  Haralson,  Judge. 

"Not  ofllclally  reported." 

Action  by  S.  M.  Matthews  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment in  favor  of  defoidant,  plaintiff  appeals. 
Affirmed. 

J.  A.  Bllbro,  for  appellant  Humea  & 
Speake,  for  appellee. 

TYBOVt,  J.  It  seems  to  be  conceded  1^ 
appellantfs  counsel  that  the  flndh^  at  tiie 
fiicts  cannot  be  reviewed  <m  tbls  appeal  for 
Oie  purpose  determlnbig  whether  the 
facts  found  are  snfOdent  to  snppwt  tbe  Judg- 
ment, because  it  la  not  made  to  appear  by 
tbe  record  that  a  statemoit  of  than  as 
foimd  was  entered  upon  tbe  minntes  of  tiw 
court  as  required  by  section  8820  ot  tbe  Code 
of  1806.  It  le  therefore  Insisted  that  tbe 
Judgment  should  be  reversed  'because  of  the 
failure  of  the  Judge  to  comply  with  tbe  di- 
rection of  the  statute  In  this  req)ect  It  It  be 
conceded  that  the  statute  Imposes  such  duty 
oa  tbe  presiding  Judge  trybig  the  cause.  It  by 
no  means  follows  that  hla  omlsston  to  do  so 
Is  revlsable  on  i^peaL  It  Is  cleariy  a  mere 
derical  doty,  and  not  a  Jndldal  one.  It  in- 
volves no  adjudication  and  Judgment  from 
which  an  app^  will  lie  under  tbe  atatntes. 
Besides,  if  it  were  otherwise,  it  does  not 
appear  that  the  Judge's  attention  was  called 
to  tbe  omission,  and  a  ruling  Invoked  there- 
on, and  an  exception  reserved  to  bis  refusal 
to  enter  or  to  cause  to  be  entered  tbe  state- 
ment upon  the  mlnutea.  Furthermore,  If  the 
stetement,  whldi  appears  In  the  bill  of  ex- 
ceptlms,  bad  been  entered  upon  tbe  minutes, 
it  Is  clear  that  tbe  facts  as  found  are  suf- 
ficient to  support  the  Judgment  rendered. 
Chandler  &  Jones  v.  Crosaland,  120  Ala.  176, 
28  South.  420.  Without  determining  the 
question  whether  It  is  necessary  for  the 
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^temaiit  to  be  ebown  on  the  minutes  for 
tbe  pnrpoM  of  review,  we  have  stated  onr 
conelnslon  on  tbat  point,  in  order  that  appel- 
lant may  know  that  he  has  not  been  de- 
prived of  any  substantial  right  bj  the  omls- 
slcm,  which  could  be  corrected  by  prcvter  pro- 
«edlDg,  If  he  was  Injnred  thereby* 
Affirmed. 

WEAKLBY,  a  and  SIMPSON  and 
ANDEBSON,  JJ.,  concor. 


BAGLig  IBON  CO.  T.  BAUGH. 

^Snpieme  Court  of  Alabama.    Jane  14,  ISOA.) 

1.  PuiroiPAL  AUD  AoKfT  —  BxisiiircB  or 
Agemot. 

The  authority  of  an  agrat  cannot  be  es- 
tablished by  the  atatements  or  admissions  of 
the  alleged  agent. 

[Bd.  Note.^ — ^For  cases  In  point,  see  voL  40, 
Cut.  Dig.  Principal  and  Agent.  |ft  416-419.] 

X  Sau. 

On  an  Issue  as  to  tlie  existence  of  an 
agency,  any  declaration  by  the  agent  as  to  hii 
authority  is  admiasible,  when  other  evidence 
exists  from  which  snthority  may  be  inferred. 

[Bd.  Notfe^For  eases  in  poinL  see  vol.  40, 
Cent.  Dig.  Prlndpsl  snd  Agent,  H  416-419.] 

Z.  8AI.K8--BBBA0H  OF  CONTSAOT— DAKAQS^ 

EviDsnce. 

In  an  action  for  breach  of  a  contract  to 
purchase  a  quantity  of  wood,  evidence  as  to  the 
sum  received  by  tbe  seller  for  wood  which  the 
buyer  refused  to  take  under  the  contract  wss 
sdmisslble  on  tlie  question  of  dsmsges. 
4.  Fabties— Stbikikg  Out. 

Where,  in  an  action  on  a  contract  against 
the  other  party  thereto  and  the  agent  through 
whom  the  contract  was  made,  tbe  evidence  show- 
^  no  individual  liability  of  the  agent,  it  was 

Jiroper  to  permit  plaintiff  to  amend  bv  strik- 
Dg  out  the  agent's  name  as  party  defendant. 
lEd.  Note. — For  cases  tn  point,  see  vol.  37, 
■Cent.  Dig.  Parties,  {  101.] 

9.  Pl.EADinO— PlJEAB    IN    ABATEUSNT  —  TOO 

lOB  Fiuno. 

Code  1896,  f  3271.  provides  that,  when  any 
Joint  csuse  of  action  exists  and  the  defendants 
reside  In  different  counties,  a  summons  may 
issue  from  the  court  having  Jurisdiction  of  any 
of  the  defendants.  Section  4206  j^ovldes  that 
all  actions  on  contracts  must  be  brought  in  tlie 
county  In  which  the  defendant  or  one  of  the 
defendants  reside,  and  section  4207  declares 
that  a  corporation  may  be  sued  in  any  county 
in  whidi  It  does  bosuess  by  agent.  Circuit 
•court  rale  of  practice  12  (Code  1896.  p.  1197) 
declares  that  no  plea  in  abatement  shall  be 
received  unless  filed  within  the  time  allowed  for 
pleading.  A  suit  against  a  corporation  and 
anotlier  <m  a  contract  was  eommenced  in  the 
-county  in  which  tbe  Indivldusi  defendant  xe- 
-sided.  and  In  which  the  corporation  had  no  place 
of  business.  During  trial  plaintiff  dismissed 
ss  to  the  indlvidnal  defendant.  Held,  tbat  de- 
fendant corporation  was  then  entitled  to  plead 
in  abatonent  to  the  jurisdiction. 

BVIDEWOB— TBIAI— BUBDEW  OF  PBOOf^DC- 

QBEE  OF  Proof  Required. 

In  a  dvil  case,  issuable  facts  need  not  be 
proved  with  "ressonable  certainty,"  Imt  only 
1^  a  preponderance  of  tbe  evidence. 

[Ed.  Note.^— For  eases  in  point,  see  20, 
•Coit  Dig.  Bvtdence,  If  2446-2448^ 

Appeal  from  Circuit  Conrt,  Manball  Conn- 
ity;  W.  W.  Haralaon,  Jndge. 
"Td  be  oflldally  reported." 


Action  by  Jack  Bangh  against  the  Bagle 
Iron  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Revened  and  re- 
manded. 

This  was  an  action  by  appellee  against 
appellant  for  failure  to  take  SCO  cords  of 
oak  and  pine  wood,  which  appellant  had 
contracted  to  take  from  appellee,  and  which 
appellee  had  tendered  to  defradant  The 
dlqioted  gitestlon  was  whether  or  not  Stew- 
art was  the  agent  of  appellant  with  anthor- 
ity  to  make  the  contract  for  the  purchase  of 
the  wood,  snd  there  was  conflict  In  the 
testimony  as  to  the  valoe  of  the  wood  and 
of  the  cost  of  putting  It  on  the  line  of  rail- 
road. The  action  was  begun  against  appel- 
lant and  one  Stewart  Jointly.  Stewart  re- 
sided In  the  county  in  which  the  salt  was 
brought;  while  the  appellant  corporation 
had  no  place  of  business  there,  bnt  had  Its 
works  and  other  things  in  Etowah  coanty. 
After  the  testimony  was  In,  plaintiff  was 
allowed  to  amend  his  complaint  by  strlk* 
ing  Stewart  as  a  party  defendant  The 
Eagle  Iron  Company  then  asked  leave  to  file 
plea  in  abatement  setting  np  the  fact  for 
want  of  Jurisdiction  of  the  court  to  try  the 
cause  in  the  absence  of  Stewart 

The  court  at  the  request  of  the  plaintiff, 
gave  the  following  charge:  Charge  3:  '^Tbe 
court  eharges  the  Jury  that  tbe  burden  of 
proving  that  H.  J.  Carwlle  delivered  425 
cords  of  wood  on  the  contract  sued  on  la  on 
the  defendant,  and  It  is  not  snfficlent  for  the 
defendant  to  show  merely  tbat  cords  of 
wood  were  sold  and  delivered  to  defendant; 
but  It  must  be  prov.«i  by  defendant  with  rea- 
sonable certainty  tbat  the  wood  was  pnt  in 
on  this  contract  and  not  on  some  other  con- 
tract" Charge  6,  requested  by  the  defend- 
ant, was  the  general  affirmative  cliarge. 

J.  A.  Lnsk,  tot  appellant  Street  &  I>* 
bell,  for  anpellee^ 

ANDBBSON,  J.  ,"The  authority  of  an 
agent,  whm  the  question  of  Its  existence  Is 
^rect^  Involved,  can  only  be  established  by 
tracing  it  to  Its  sonroe  In  some  word  or  act 
of  the  alleged  principal.  The  agent  cannot 
confa  anthori^  opoa  himself.  Bvideoce  of 
his  own  BtatemoitB  or  admissions,  therefore. 
Is  not  admissible  against  his  principal  for 
the  poipose  of  establishing,  enlarglnA  or 
roMWlng  his  antborlty;  nor  can  bla  anthority 
be  eatablished  by  showing  that  he  acted  as 
agent  or  tbat  be  claimed  to  have  tbe  powers 
which  he  assumed  to  exercise^**  Mechm  on 
Agency,  1 100 ;  Qalbreath  v.  Cole,  61  Ala.  140 ; 
Wharton  on  Evidence,  1 1184 ;  Scarborongh  v. 
Reynolds,  12  Ala.  252;  Postal  Co.  v.  Lm- 
oir,  107  Ala.  640.  18  South,  266;  U  &  M.  R. 
B.  Ca  Hill,  lis  Ala.  384. 22  Sonth  168.  Any 
declaration  of  the  agent  as  to  his  antiKOlty 
would  be  admissibly  wh«i  other  evidence 
had  been  shown  from  which  anthority  to 
do  the  thing  may  be  Inferred;  or.  If  the 
trial  court  Improperly  admitted  dedaratiras 
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of  tiie  agent,  the  error  would  Tw  cnred  by 
evidence  subsequently  Introduced  from  which 
authority  might  be  inferred,  and  In  caae 
snch  evidence  was  Introduced  the  question  of 
authority  would  become  one  of  fact  for  the 
determination  of  the  Jury.  Birmingham  R. 
B.  Co.  T.  Tenn.  Co^  127  Ala.  187,  28  Sonth. 
679.  Then  was  evidence  from  whlCh  the  jury 
could.  Infer  that  HcOlane,  1^  superlntotd- 
ent,  had  auttiorlty  to  contract  for  and  buy 
wood  for  the  defendant,  and  to  delegate 
the  authority  to  othera.  and  that  Stewart 
was  Its  agent,  Independent  of  the  acts  and 
declarations  of  McClane  and  Stewart  There 
was  evidence  from  which  It  coold  be  Inferred 
that  these  men  were  held  out  as  agents  with 
authority  to  buy  wood,  and  also  of  a  rati- 
flcatlon  by  the  defendant  of  their  acts,  ^nie 
trial  court  committed  no  reversible  error 
upon  the  rulings  on  evidence  relating  to  the 
authority  of  Stewart  to  contract  for  the 
wood.  The  trial  court  erred  In  not  per- 
mitting the  def«idant  to  show  what  plain- 
tiff got  for  the  nine  cords  of  wood  sold  by 
him.  Flalntiflt  had  shown,  as  a  part  of  his 
damage,  the  value  of  tbta  wood  and  the 
defeudant'B  refusal  to  take  It  If  plaintiff 
sold  It  the  sum  that  he  got  for  same  should 
have  been  deducted  from  the  amount  of 
damages  sustained.  We  need  not  consider 
the  other  rulings  on  the  evidence,  as  th^ 
were  either  correct  or  Innocuous  to  defend- 
ant tf  erroneous. 

The  evidence  having  disclosed  no  Individ- 
ual liability  against  Stewart  upon  the  con- 
tract there  was  no  error  In  permitting  the 
plaintiff  to  amend  by  striking  his  name 
out  as  party  defendant 

While  rule  12  (page  1197  of  the  Code  of 
1806)  requires  that  pleas  In  abatement 
must  be  filed  within  the  time  allowed  for 
pleadings,  and  ordinarily  such  a  plea  should 
not  be  entertained  at  a  subsequent  term  of 
court  yet  the  plea  should  have  been  per- 
mitted In  the  case  at  bar.  Tlie  corporation 
was  sued  Jointly  with  Stewart;  and  In  Mar- 
shall county,  where  Stewart  resided,  and 
under  sectloiur  £205  and  8271  the  question 
of  venue  was  not  <^>ai  to  tlie  Eagle  Iron 
Company  so  long  as  Stewart  was  a  Joint 
defendant;  bnt,  after  the  plaintiff  elimi- 
nated Stewart  from  the  suit,  tihe  corporation 
became  the  sole  tefendant  and  had  the  right 
to  then  question  the  venue  of  the  action. 
Section  4207  applies  to  solta  against  corpora- 
tions when  they  are  sole  def^dants,  and 
does  not  conflict  with  sections  420S  and  8271 
In  reference  to  suits  against  two  or  more 
defendants. 

Charge  3,  given  at  the  request  of  the  plain- 
tiff, required  too  high  a  degree  of  proof  of 
the  facts  postulated.  In  civil  cases  facts 
are  not  required  to  be  proved  with  reasonable 
certainty.  To  the  reasonable  satisfaction  of 
the  jury  is  sufficient.  Annlston  Co.  v.  South- 
ern By.  Co.  (Ala.)  40  South  965;  Battles 


V.  Tallman.  06  Ala.  408.  U  Booth  247 
Mayfleld'B  Dig.  pp.  697-^!98. 

There  vas  no  error  In  refusing  diar^  , 
requested  by  the  defendant 

The  Judgmmt  Qf  Uie  drcnit  court  Is 
versed,  and  the  cause  remanded. 

Reversed  and  remanded. 

WBAKLET,  C  J.,  and  TTSON  and  SIMP- 
SON, JJ.,  ocmcnr. 


80DTHEBN  BT.  CO.  v.  OITZ  OF  AT- 
TALLA 

(Supreme  Court  of  Alatwjna.    June  14,  1006.) 

L  Tbovzb  ard  CoNVEBSion— Bight  or  Ac- 
tion—Bight  OT  Possession  of  Plaintiff. 
To  Bopport  an  action  of  trover,  the  right 
to  property,  general  or  special,  and  ponesslon, 
or  an  immediate  right  of  possession,  must  concur 
in  the  plaintlS  at  the  time  of  the  converrion. 

{Ed.  Note. — For  casei  in  point  see  vol.  47, 
Cent.  Dig.  Trover  and  Conversioii,  U  11&-147.J 

2.  Sahb— CoHPLAiNT— AixcaATniEra'SuiTX- 
ciENor. 

A  complaint  for  the  conversion  of  watw, 
which  alleges  tbat  plaintiff  pot  water  into  a 
tank  belonging  to  a  railroad  nursoaot  t  a  con- 
tract Iwtween  plaintiff  and  the  railroad  jlndlng 
plaintiff  to  furnish  the  railroad  with  water 
for  Its  exclusive  nse,  and  that  defendant  con- 
verted the  water,  sufficiently  shows  the  owner- 
ship and  possession  of  the  water  by  plaintiff 
until  converted. 

[Ed.  Note. — For  cases  In  point  see  voL  47, 
Cent  Dig.  Trover  and  Conversion,  J  187.] 

8.  EliXCTION  OF  BeUBOTU— OBOUHDS— IROON- 
SIBTKNOr  OF  BXUBDIES. 

To  make  a  case  for  the  application  of  tlw 

doctrine  of  election  of  remedies,  the  party  must 
have  actoally  two  Inconsistent  remedies. 

[Ed.  Note. — For  cases  In  point  see  vol.  18, 
Cent  Dig.  Election  of  Remedies,  H  1.  3.] 

4.  MoNBT  Beceived— CoRVXBSiOH  —  Waiver 

or  TOBT. 

An  owner  of  personal^  omverted  hf  an- 
other cannot  waive  the  tort  and  recover  for 
money  had  and  received,  unless  there  lias  been 
a  sale  of  the  property  by  the  iattw. 

[Ed.  Note. — ^For  cases  In  point  see  voL  It 
Cent  Dig.  Action.  |  203.] 

Bb  TBOVEBANO  OORVBUnOH— XteiBOtft— Blbo- 
TioN  TO  Waive  Tobt  —  Flbadxhq  —  Suvn- 

CIBNCT. 

A  plea  In  an  action  for  emiverslon,  which 
alleges  that  plaintiff  had  previously  instituted 
a  snlt  in  assumpsit  in  which  It  treated  defend- 
ant as  a  purdiaser  of  the  property  alleged  to 
have  been  converted,  but  which  falls  to  Gll«e 
that  defendant  sold  the  property  before  the 
Instltotiou  of  the  suit  in  assumpalt  is  fatally 
bad,  as  one  cannot  recover  for  maaej  had  sad 
received,  based  on  a  converslfm,  niuess  then 
has  been  a  sale  by  the  wrongdoer. 

6.  Afpeai,  —  Rttumos  on  DBmnBD— Fb>- 

aUUFTIOH. 

Where  tlie  record  shows  no  ruling  on  > 
dnnnrrer  to  a  pleading,  the  court  on  apP^I 
must  assume  that  the  demurrer  was  abandoned. 

[Ed.  Note. — For  cases  in  point  M  voL  % 
Cent.  Dig.  Appeal  and  Error,  |  87wJ 

7.  TaovEB  Ann  CoKvnsxoif— Aonon— Ple^d- 
IHG— Evidence. 

Where,  in  conversion,  defendant  pleaded 
the  institution  by  plaintiff  of  a  prior  suit  is 
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f    rimpilt;  tn  which  defendant  was  treated  as 
rchaser  of  the  property  alleged  to  have  been 
A'erted,  the  summonB  and  complaint  In  a*- 
ijsit  was  admissible. 
£^AiiB— Right  of  Action. 
A  city  contracted  with  a  railroad  to  fur- 
nish it  with  water  for  its  exclusive  use.  Pur- 
suant to<tbe  contract  it  furnished  water.  De- 
fendant nsed  the  water  so  furnished  and  paid 
the  railroad  company  therefor.   Beld.  that  tha 
city  was  not  deprived  of-  its  right  to  recover  for 
a  conversion  1^  defendant  of  the  water  uKd 
bj  it. 

Appeal  from  City  Gonit  of  OadBden;  John 
B.  Dlsqae,  Judge. 

"To  be  officially  reported." 

Action  by  the  city  of  Attalla  against  the 
Sonthern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
Teraed  and  remanded. 

This  was  an  action  brought  by  the  city  of 
Attalla  against  the  Southern  Railroad  Company 
for  water  alleged  to  have  been  taken  said 
railroad  company  from  the  tanks  of  the 
Alabama  Great  Southern  Railroad  Company, 
which  water  had  been  placed  In  said  tank 
the  clt7  for  the  use  of  said  Alabama  Great 
Soutben  Railroad  Company  only.  There 
were  tb*^  counts  in  the  complaint.  The  first 
count  atJCtged  the  wrongful  taking  of  60,000,- 
000  gallons  of  water,  and  the  damages  are 
laid  in  the  sum  of  $3,000.  The  second  count 
alleged  the  conversion  of  60,000,000  gallons  of 
water.  The  third  count  sets  up  the  contract 
between  the  city  of  Attalla  and  the  Alabama 
Great  Southern  Railroad  Company  to  furnish 
said  railroad  company  with  water  for  its 
exclusive  use.  the  erection  of  tanks  by  the 
Alaban^  Great  Sonthern  Railroad  Company 
for  the  reception  of  this  water,  and  the 
taking  therefrom  by  the  Southern  Railroad  of 
CO.OOO  gallons  per  day  for  a  period  from 
the  Ist'day  of  October,  1899.  to  the  1st  day  of 
March,  1903,  and  a  failure  on  the  part  of 
said  Soijtbem  Railroad  to  pay  for  the  same. 
Demurrers  were  Interposed  to  the  complahit, 
and  overruled. 

The  defendant  filed  two  pleas  of  the  general 
issue,  and  the  following  special  plea:  "(3) 
Further  answering  the  complaint,  defendant 
says  that  the  plalntiCT,  with  full  knowledge 
that  defendant  had  taken  or  drawn  said  water 
from  said  tank  and  pipe  and  used  and  con- 
snmed  the  same,  as  alleged  In  the  complaint, 
electe^.  to  waive  the  tort,  and  Its  action 
against  defendant  for  the  conversion  of  said 
water,  by  bringing  and  prosecuting  its  action 
In  assumpsit  in  this  court  for  the  value  of 
said  i^ater  alleged  to  have  been  converted, 
which  said  action  was  bronght  and  prosecuted 
prior  to  the  bringing  of  this  suit"  Demur- 
rers were  Interposed  to  this  plea,  but  the  rec- 
oM  falls  to  show  any  action  of  the  court 
tak^n  ^rom  said  demurrers.  Thedefendantflled 
the  1.  llowlng  additional  special  pleas:  "(4) 
DefevjJant  says  that  plaintiff,  before  the 
bringing  of  this  suit,  and  on,  to  wit,  Novem- 
ber 4,'  1903,  filed  its  suit  in  Indebitatus  as- 
smupatt  against  defendant  In  the  city  court 


of  Gadsden,  a  court  of  full  and  complete  jn> 
risdictlon  of  tlie  parties  and  subject-matter 
of  said  suit.  In  which  It  treated  the  defendant 
as  a  purchaser  of  said  water  allied  to  have 
been  cofiverted  by  the  defendant,  and  for  the 
conversion  of  wbldi  it  seeks  to  recover  In 
this  case,  and  In  which  said  first-mentioned 
suit  It  sought  to  recover  of  defendant  the 
amount  due  from  it  to  plaintiff  fOr  said 
water,  and  that  at  the  time  plaintiff  filed 
said  first-meuttoned  suit  It  had  full  knowU 
edge  of  all  material  facts  and  of  the  facts 
that  defendant  bad  taken  and  converted  to 
Ita  own  use  said  water  as  alleged  In  said 
complaint  In  tbla  salt.  Wherefore  defendant 
says  plaintiff  cannot  maintain  Uils  action. 
(B)  Defendant  adopts  plea  4  down  to,  but  not 
IndndinK  the  words  'Wherefore  defaidant 
says,'  eta,  and  adds  thereto  tiie  following 
additional  avermrat:  ^hat  plaintiff  prose- 
cuted said  suit  first  brought  to  the  settle- 
ment of  the  pleading  therein,  and  the  trial 
of  the  cause  and  development  of  the  testl* 
mony,  after  wblch  and  before  the  court  pro- 
noniuied  Judgmrat  in  the  cause,  plaintiff 
took  a'  nonsuit  in  said  cans&  Wherefbre 
defmdant  says  plaintiff  cannot  maintain  this 
action.' " 

The  planltlff  interposed  the  following  de- 
murrers to  pleas  4  and  B:  "Because  it  does 
not  appear  how  and  In  what  nuinner  the 
plaintiff  is  precluded  in  this  action  by  having 
previously  filed  an  action  in  assumpsit  agahiat 
the  ^fendant  Because  It  does  not  appear 
from  said  pleas  of  defendant  that  the  subject- 
matter  of  said  salt  la  the  some  as  of  thte 
action,  or  that  the  parties  are  the  same. 
Because  it  does  not  appear  that  the  action 
of  assumpsit  complained  of  and  which  was 
previously  brought  was  prosecuted  to  Judg- 
ment. Because  from  all  that  appears  from 
Bflid  plea  of  defoidant,  the  plaintiff  took 
a  nonsuit  In  said  action  of  assumpsit  Be* 
cause  It  don  not  appear  from  said  plea  of 
the  defendant  ttat  said  action  of  the  plain- 
tiff, brought  in  assumpsit,  was  ever  prose- 
cuted to  final  Judgment  Because,  if  all  al* 
1^^  in  said  plea  of  defendant  Should  be 
proven  true,  thai  this  would  be  no  bar  to 
this  action.**  And  to  plea  5  this  additional 
ground:  "Because  it  appears  from  said 
plea  tbat  plaintiff  took  a  nonsuit  in  said 
action  before  final  Judgment"  Demurrers 
were  sustained  to  pleas  4  and  6. 

The  evidence  tended  to  show  a  taking  by 
the  defendant  of  water  from  the  tanks  of  the 
Alabama  Great  Sonthern  Railroad  Company 
which  had  been  placed  there  by  the  plaintiff. 
It  further  tended  to  show  a  contract  between 
the  plaintiff  and  the  Alabama  Great  Southern 
Railroad  Company,  whereby  the  plaintiff  was 
to  furnish  at  a  stipulated  price  water  to  the 
tanks  of  the  Alabama  Great  Southern  Rail- 
road Company  for  the  exclusive  use  of  said 
railroad  company.  It  was  admitted  that  de- 
fendant bed  not  paid  plaintiff  for  any  of 
tlie  water  taken.  It  was  attempted  to  be 
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aliown  Iqr  the  defmaaiit  that  defendant  had 
paid  the  Alabama  Oreat  Sonlhern  Rail- 
road CkuDpany  for  all  the  water  taken  Crom 
ita  tanks,  bnt  objectton  was  sustained  to 
this  testimony.  The  snmmons  and  complaint, 
t(^ther  with  the  jndgm^t  oitrtes  and  oth- 
er record  evidence,  of  the  suit  In' assumpsit 
by  the  plaintiff  against  this  defendant  for  the 
price  of  water  taken,  begun  t^^  plaintiff 
against  defendant  In  the  dty  court  of  Oads- 
den,  was  offered  In  eTldenoe  by  the  defendant, 
and  ^eluded  by  theconrt  on motionof  plaintiff. 
There  was  Judgment  for  plaintiff  in  the  sum 
of  $268.63. 

Burnett,  Hood  &  Hurpbree,  tor  mtpellant 
B<7kln  ft  Brlndley,  for  appellee 

ANDERSON,  3.  While  It  Is  true  that,  to 
support  an  action  of  troTor,  the  right  of 
property,  general  or  special,  and  posaeaalon, 
or  an  immediate  right  of  possession,  must 
concur  In  the  plaintiff  at  the  time  of  the  con- 
version, we  think  the  complaint  avers 
such  an  ownership  and  possession  as  will 
support  the  action.  The  third  count  claims 
that  the  water  put  by  the  plaintiff  In- 
to the  tank  of  the  Alabama  Great  South- 
em  Railroad  Company  was  for  a  limited  and 
spedflc  purpose,  and  that  it  was  converted  by 
the  defendant,  and  thus  diverted  from  the  use 
or  purpose  for  which  It  was  there  put  It 
shows  an  ownership  In  the  plaintiff  and  pos- 
session until  used  or  converted  by  the  Ala- 
bama iQreat  Southern  Railroad  Oompany. 
The  third  count  was  In  trover,  and  states  a 
good  cause  of  action,  and  was  not  subject  to 
any  of  the  grounds  of  the  demurrer,  "In  its 
teclinical  and  more  restricted  sense,  election 
of  remedies  Is  the  adoption  of  one  of  two  or 
more  existing  remedies,  with  the  effect  of 
precluding  a  resort  to  the  others.  The  reme- 
dies here  Intended  are  known  as  exclusive 
or  alternative  remedies."  7  Am.  &  Eng.  Ency. 
PI.  &  Pr.  361.  To  make  a  case  for  the  ap- 
plication of  the  elective  principle,  the  party 
must  hare  actually  at  command  two  incott8i8l> 
out  remedies.  Morris  v.  Rsxford,  18  N.  T. 
562 ;  McNutt  v.  Hllklns,  80  Hun  (N.  Y.)  236, 
28  N.  Y.  Supp.  1047 ;  Kinney  v.  Kieman,  49 
M.  Y.  164.  There  are  cases  wherein  the  own- 
er may  waive  an  action  for  the  conversion  of 
his  property  and  bring  assumpsit,  and  by  so 
doing  be  might  be  precluded  from  subsequent- 
ly maintaining  trover.  In  order,  however,  for 
It  to  have  that  effect,  both  remedies  must 
have  been  open  to  him  when  he  made  the 
election.  In  our  state  the  owner  of  personal 
propetty  Is  put  to  his  action  fi>r  a  dmrenlon 


and  cannot  recover  In  tssompslt  tbr  money 
had  and  received,  unless  there  has  been  a 
sale  and  the  reception  of  mooejt  or  of  things 
as  money,  as  tiie  price  or  value  of  plaintiff's 
property.  Smith  T.  Jemlgan,  83  Ala.  2B6,  8 
South.  616;  rnller  v.  Duren»  86  Ala.  73,  7S 
Am.  Dec.  818;  Grow  v.  Boyd's  Adm*ra,  17  Ala. 
51;  Pike  v.  Bright,  29  Ala.  882.  These  views 
are  not  In  conflict  with  the  rale  laid  down  In 
the  case  oi  Hickman  t.  Rldibarg,  122  Ala. 
638.  26  South.  136,  and  cases  there  cited. 
There  the  plaintiff  had  the  right  to  confirm 
the  sale  and  recover  the  price,  or  to  dlsafflrm 
the  sale  and  recover  the  property;  but  In  the 
case  at  bar  the  plaintiff  could  not  maintain 
assumpsit  and  conld  not  tw  precluded  from 
an  actkm  tot  oonversion,  upon  the  doctrine 
of  election,  by  brli^lng  an  action  that  could 
not  1>e  maintained. 

The  third  count  does  not  aver  that  the 
defendant  had  sold  the  water,  nor  Is  tills  fact 
set  up  In  the  pleas;  and  without  sa<A  an 
averment  the  pleas  set  up  no  bar  to  the  action 
and  tiie  demurrers  to  pleas  4  and  5  were  prop- 
erly  sustained.  A  demurrer  was  Interposed 
'to  the  third  plea,  and  which  said  plea  Is 
subject  to  what  has  been  said  of  pleas  4  and 
6;  bnt  the  record  shows  no  ruling  of  tiie 
court  on  the  demurra  to  said  third  plea, 
which  we  must  assume  was  abandoned  by  the 
plaintiff.  .So  long  as  the  third  plea  was  In, 
the  defendant  had  the  right  to  hitroduce  evi- 
dence in  support  of  same,  and  the  trial  court 
erred  in  sustaining  an  objection  to  the  sum- 
mons and  complaint  In  the  former  suit,  and 
for  this  error  the  Judgment  most  be  reversed. 

There  was  no  error  In  sustaining  objections 
to  the  qnestlons  to  the  witness  Frost  as-  to 
what  was  done  on  the  former  trial.  The 
contract  made  with  the  Alabama  Oreat  South- 
ern Railroad  Company  provided  for  water 
for  its  own  use  only,  and  did  not  license  other 
roads  to  use  water  thereunder,  nor  authorize 
said  Alabama  Oreat  Southern  Railroad  Com- 
pany to  let  water  to  the  defendant,  and  tbus 
preclude  the  plaintiff  ^m  recovering  for 
same.  That  the  defradant  paid  the  Alabama 
Oreat  Southern  Railroad  Oompany  for  this  wa- 
ter Is  a  question  t>etween  the  two  roads,  buttbat 
fact  does  not  deprive  the  plaintiff  from  re- 
covering for  a  conversion  by  the  defendant 
of  Its  property. 

The  Judgment  of  the  city  court  must  be  re- 
versed, and  tbe  aiuse  remanded. 

Reversed  and  remanded. 

WEAKLEY,  a  3.,  and  TYSON  and  8IUF- 
SON,  33.,  concur. 
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POWLBB  et  al.  t.  PRICHARD  et  al. 
<SapTem«  Court  of  Alabama.    June  14,  1000.) 

1.  Jt78TICKB    or   THX    PEACE  —  REMOVAL  OF 

Oatjsb  to  Coobt  or  Recobd— Fobciblb  Er- 

TBT— Sepabati  Tbiai.  ov  Issites. 

Code  1896,  i  2147.  giyea  the  defendant  In 
forcible  entry  and  detainer  the  right  to  remove 
'Che  cause  from  a  jaertioe  to  the  circuit  court 
'hj  making  an  affidavit  that  defendant  entered 
peaceabi?  and  onder  claim  of  title,  and  not  under 
any  agreement  or  uoderstanding  vith  plain* 
tiff  or  Ilia  itredeceasom  Id  interest,  and  that 
petitioner  In  good  feltli  deslrM  to  contett  plaln- 
tllTE  title  to  the  land.  Section  2140  declane 
-that  "on  the  trial"  of  such  case  the  plaintiff 
must  recover  on  the  strength  of  hia  legal  title, 
unless  defendant  entered  under  contnwt  or 
■  agreement  or  hj  force,  in  wldeh  latter  cue  no 
-inqnlxy  can  be  bad  as  to  tlie  relative  stnngtli 
-ot  the  lenl  title  of  the  parties.  Held  that, 
where  *such  a  cause  is  removed  to  the  circuit  I 
■conrt  onder  such  sections,  defendants  are  not 
•entitled  as  of  right  to  a  separate  trial  of  the 
issue  of  force  vei  non. 

tCd.  Note. — For  eases  In  pohit,  see  v<d.  81, 
■Gent.  Dig.  Justices  of  the  Peaces  H  249-243.] 

■2.  APPEAIr-EVIOKNCE— IIXCLUStON. 

Where,  in  forcible  eotrr  and  detainer,  the 
Jury  found  that  defendants'  entry  was  not  by 
force  or  under  any  contract  or  agreement  with 
plaintiff  or  those  under  whom  be  claimed,  the 
•exclusion  of  a  memorandum  of  service  of  notice 
to  quit  on  one  of  the  defendants  was  harmless. 

[Ed.  Note. — For  cases  In  iwint,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  $1  4187-4193.] 

■3.  EVIDBKCE— DECLABATIOnS  OV  ThIBD  PeB- 
SONB— RE8  OeSTJB. 

Wliere,  In  forcible  entry  and  detainer,  there 
-was  no  pretense  that  witness  bad  anytblng  to 
do  with  the  entry,  but  came  on  the  property 
after  the  others  bad  entered,  evidence  as  to  what 
'he  said  at  the  time  was  inadmissible. 

[Ed.  Note,r— For  cases  in  point,  see  vol.  SQ, 
-Gent.  Dig.  Evidence,  U  351-368.] 

4.  FoRCiBu  Rntbt  ard  Detaxrib— Statutbb 

—Issues  and  Proof.  ■ 

Under  Code  1866,  S  2140,  declaring  that  In 
-fonible  entry  and  detainw  plaintiff  must  re- 
cover on  tile  strength  of  his  legal  title,  unless 
tie  can  prove  that  defendants  entered  under  some 
-contract  or  agreement  between  plaintiff  or  those 
under  whom  he  claimed  or  by  some  use  of 
force,  the  only  issue  is  as  to  tiie  manner  of 
defendants'  entry,  and  not  as  to  how  he  held 
XKMsesaion  after  he  entered. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  23, 
■Gent.  Dig.  Forcible  Entry  and  Detainer,  1 166.] 

4S,  Affeal— InsTBucnoNS  — Objectiohs  at 
Tbial. 

Where  plaintiff  did  not  call  the  trial  court's 
-attention  to  the  fact  that  a  refused  request  to 
charge  had  been  marked  "Qlven,"  he  could  not 
-complain  thereof  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
-Gent.  Dig.  Appeal  and  Brrw,  f  13(W.] 

-6w  ETIDIHCB— DSOLABATIOnS  BT  THBD  FEB- 
SONS. 

In  fbrdble  mitrj  and  det^ner,  eridence  of 
.a  conversation  between  witness  and  a  third 
person  with  reference  to  the  property  was  Inad- 
•miesible. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Gent  Dig.  Evidence,  H  1051.  U74,] 

'7.  Saio— Best  Dvidbncb. 

Where,  in  forcible  entry  and  detainer,  tlw 
commencement  of  a  prior  suit  was  a  mere  col- 
lateral matter,  it  was  not  necessary  that  it 
should  be  estaUl^ied  by  the  record  as  the  best 

■evidence. 

[Eld.  Note. — For  cases  in  point,  see  voL  20,  I 
•Cent.  Dig.  Evidence,  ft!  628,  636.] 


&  FoBOiBzji  Bntbt  and  Detainee  —  Pbiob 
Suit~-Evidbnce— Relevancy. 

Where,  in  a  suit  for  forcible  entry  and  de- 
tainer tlie  fact  that  a  previous  suit  had  been 
brought  for  tlw  propertv  liad  no  bearing  on  the 
fordble  entry  «r  on  ras  title  to  the  land  In 
controversy,  It  was  irrelevant 
0.  SAHE—lNsraucTioNS— Issues. 

Where,  in  forcible  entry  and  detainer,  the 
only  issues  presented  were  whether  defendanta 
entered  by  force  and  as  to  which  party  had 
title  or  was  entitied  to  possesiion,  a  request  to 
charge  that  the  possessKm  of  the  property  ob- 
tained by  defendant  was  a  scrambling  possession, 
not  obtuned  In  good  faith,  and  that  u  the  jury 
believed  it  ms  so  whoi  obtained  they  should 
find  for  plaintiflL  was  properly  refused  as  pre- 
senting no  questiUL  within  the  Issues. 

10.  Same— FoBOiBLE  Bntbt  and  Detaineb— 
Elements. 

The  mere  opening  of  a  gate  on  entering 
premises  is  not  such  fores  as  In  law  will  con- 
stituto  a  forcible  entry. 

[Ed.  Note. — For'cases  In  point,  see  voL  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  f  16.] 

11.  TBIAI^ABfiTBACT  InBTBUOTIONB. 

Where  there  was  no  evidence  that  any  part 
of  the  consideration  of  a  deed  was  the  future 
support  of  the  grantor,  an  instruction  that  If 
he  had  sufficient  mental  capacity  to  comprehend 
the  nature  of  his  act  when  he  made  the  deed, 
and  that  It  was  procured  without  fraud,  the 
jury  should  find  for  plaintiff,  though  they 
might  further  believe  that  one  of  the  consider- 
ations was  a  contract  to  support  the  grantor, 
which  was  sutMeguently  broken,  was  properly 
refused  as  abstract 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  696-«12n 

12.  FoBOiBLB  Bntbt  and  Detaineb— Inbtsdc- 

TIONS. 

In  forcible  entry  and  detainer,  a  charge 
that,  if  the  grantor  of  the  property  bad  mental 
capacity  to  comprehmd  the  nature  of  his  act 
when  he  made  a  deed  to  his  brothers,  the  verdict 
should  be  for  plaintiff,  though  the  Jury  might 
also  believe  that  the  procuring  of  the  deed  was 
a  fraud  on  the  grantor,  and  that  It  he  had  such 
capacity  to  comprehend  the  nature  of  his  act 
both  he  and  his  heirs  were  barred  by  limita- 
tions to  claim  that  the  deed  waa  fraudulent, 
was  properly  refused  for  failure  to  hypothesize 
knowledge  of  the  frauds  and  facte  necessary  to 
MHisUtute  adverse  possession. 
18.  LnoTATiON  or  Actions— Pebsonb  Undeb 

DlSABTLlTT. 

Where  an  entry  on  real  estate  was  made 
nnder  a  deed  executed  during  the  incompetency 
of  the  grantor,  the  statute  of  limitations  would 
not  run  In  favor  of  the  entrymen  during  the 
period  of  hU  disability. 

[Ed.  Note. — For  cases  In  point,  see  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  {f  418,  414.] 

Appeal  from  Circuit  Court,  Mobile  Ooant? ; 
Samuel  B.  Browne,  Judge. 
"To  be  officially  reported." 
Action  by  Laura  Fowler  and  others  against 
Irene  Pridiard  and  others.  From  a  Judg* 
ment  In  favor  of  defeiidantiv  plalntllfa  ap- 
peal. Affirmed. 

This  was  an  actton  of  forcible  entry  and 
detalDW  began  In  the  justice  court  1^  ap- 
pellants gainst  appellees.  The  deftodants 
in  the  justice  court  filed  their  petitims  and 
affidavits  as  required  sections  2147,  2148, 
Code  1890.  and  tbovopra  the  cause  was  re- 
1  moved  to  the  circuit  conrt  The  plaintiff 
j  made  a  motion  la  the  circnlt  court  to  try 
first  the  issue  as  to  whether  or  not  the  entry 
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was  made  opon  the  premlBes  by  the  defend- 
ant by  force.  The  court  OTerrnled  this  mo- 
tion and  required  the  trial  to  proceed  as  In 
an  action  in  the  nature  of  ejectment  A 
great  many  assignments  of  error  were  based 
upon  the  Introduction  of  evidence.  The 
first  assignment  of  error  relates  to  the  refus- 
al of  the  court  to  permit  the  Introduction  of 
the  return  on  the  notice  to  quit  of  the  bailiff 
as  to  Mrs.  Loretta  Fowler,  one  of  the  de- 
fmdants.  The  evidence  shows  that  notice  waa 
served  on  the  other  two  defendants,  but  the 
bailiff  did  not  know  whether  service  was 
perfected  on  Mrs.  Fowler  or  not,  but  testi- 
fied that  it  was  on  some  lady.  George  Norrls 
testified  that  the  day  after  the  defendant 
moved  on  the  premises  he  went  there  to  see 
Mrs.  Pritchett,  and  found  a  chain  around  the 
top  of  the  gate.  "There  was  a  man  stand- 
ing there,  a  big  atont  fellow.  I  afterwards 
found  his  name  was  Broadus.  I  did  not 
know  who  he  was,  and  stepped  in  there; 
and  be  said,  'You  cannot  go  In  here,'  and  I 
said,  'Why  not?"  "  Defendants  objected  to  the 
conversation  between  Norrls  and  Broadus. 
Plaintiffs  stated  to  the  court  that  they  expect- 
ed to  show  by  this  conversation  that  this  man 
Broadus  was  a  guard  retaining  the  property 
by  force  under  the  authority  of  the  defend- 
ants. The  court  sustained  the  objection  and 
excluded  the  testimony.  Mrs.  Loretta  Fow- 
ler, testifying,  said  that  she  was  a  daughter 
of  John  P.  Fowler,  and  that  he  was  living  In 
1888  on  the  place  in  controversy  and  became 
paralyzed.  She  was  asked  by  defendants' 
counsel  what  was  the  condition  of  his  mind 
at  that  time.  Plaintiffs'  counsel  objected  to 
the  question,  and  to  the  entering  into  the 
question  of  the  Insanity  of  John  Fowler  at 
this  time,  becaose  it  relates  rather  to  the  la- 
sue  concerning  the  title  of  the  parties  than 
the  possession,  and  is  therefore  irrelevant, 
incompetent,  and  immaterial.  The  other 
facts  sufficiently  ai^ar  In  the  opinion. 

The  plalntUte  requested  the  following 
written  charges,  which  the  court  declined  to 
give:  "(1)  The  court  cbarges  the  Jury  that 
the  posMB^ou  of  the  pn^erty  in  controversy 
whicb  was  obtained  by  the  defendants  was 
a  scrambling  possession,  not  obtained  In  good 
faith.  (2)  The  court  charges  the,  Jnry  that  U 
they  believe  from  the  evidence  that  the  de- 
fendants* possession  of  the  lanfto  In  contro- 
vert was  a  scrambling  possession  when  ob- 
tained, th^  onght  to  find  a  verdict  for  the 
plalntlCfs."   (S)  Oenoral  affirmative  charge. 

The  court  charges  the  jury  that  the  force 
necessary  to  open  an  unlocked,  but  dosed, 
gate  Is  force  within  meaning  of  the  law; 
and,  If  the  Jury  believe  from  the  evidence 
that  the  defendant  had  to  shove  open  or 
move  gates  to  get  Into  possession  of  the  prop- 
erty In  controversy,  such  taking  or  posses- 
sion was  by  force  and  would  entitle  plaintUt 
to  recover.  (5)  If  the  jury  believe  from  the 
evidence  that  said  John  Fowler  had  sufficient 
mental  capacity  to  compr^end  the  nature  of 


his  act  when  he  made  the  deeds  to  his  broth- 
ers George  and  Gornellus,  and  that  the  same 
was  procured  to  t>e  made  without  any  fraud 
upon  said  John,  the  jury  ought  to  find  a  ver- 
dict for  the  plaintiff,  although  the  jury  fur- 
ther believe  from  the  evidence  that  one  of  the 
considerations  therefor  was  a  contract  to  sup- 
port Said  John,  which  was  subsequently  bro- 
ken In  whole  or  In  part,  If  It  was  broken. 
Such  breach  of  contract,  If  any  breach  oc- 
curred, would  not  Invalidate  said  deed  in 
this  court,  which  Is  a  court  of  common  law. 
(8)  The  court  cbarges  the  Jury  that,  if  they 
believe  that  John  Fowler  had  mental  ca- 
pacity to  comprehend  the  nature  of  his  act 
when  he  made  said  deed  to  bis  brothers, 
George  and  Cornelius,  they  ought  to  find  a 
verdict  for  the  plaintiff,  although  tb^  may 
also  believe  from  the  evidence  that  the  pro- 
curing of  said  deed  to  be  made  was  a  fraud 
upon  said  John.  If  he  bad  such  capacity  to 
comprehend  the  nature  of  his  act  In  making 
said  deed,  both  said  John  and  his  heirs  are 
barred  by  the  statute  of  limitation  of  one 
year  and  ten  years  to  claim  that  the  same  Is 
fraudulent  CO  The  court  charges  the  Jury 
that  it  Is  without  conflict  in  this  case  that 
the  plaintiffs,  or  one  of  them,  was  in  posses- 
sion of  the  property  in  controversy  immedi- 
ately prior  to  the  entry  thereon  by  these  de- 
fendants; and  If  the  Jury  believe  from  the 
evidence  that  the  defendants  are  guilty  of  a 
forcible  entry  and  detainer  thereof,  as  de- 
fined by  the  court,  you  onght  to  And  a  ver- 
dict for  the  plaintiff,  regardless  of  the  ques- 
tion whether  John  Fowler  had  sound  mental 
capacity  or  not,  and  regardl^  of  whether 
said  deed  from  him  to  bis  brothers,  George 
and  Cornelius  Fowler,  was  fraudulent  or  not" 
As  to  this  charge  the  court  marked  the  same 
"Given,"  bat  Inadvertently  banded  the  same 
to  the  cleA  with  the  refused  charges,  tell- 
ing the  that  these  were  refnsed  charges, 
which  the  clerk  put  In  an  envelope  and  filed 
away,  and  the  same  was  nevw  glvea  to  the 
Jnry.  PlalntUTs  counsel  was  'ignorant  of  the 
fact  that  this  chai^  was  marked  "Qlnai," 
and  reserved  an  exception  to  the  court's  ac- 
tion in  refusing  to  give  the  same  to  the  Jury. 

The  court  at  the  request  of  the  defandant 
gave  the  foltowlng  written  diaiges:  "(A)  If 
the  Jury  should  believe  from  the  evidence 
tliat,  at  the  time  of  the  purported  execution 
of  the  deed  offered  in  evidence  by  the  plain- 
tiffs  as  having  been  made  by  John  Fowlor 
was  then  Insane— that  Is  to  ny,  of  onsoand 
mind  to  soch  an  extent  or  degree  as  to  In- 
capacitate him  from  knowing  and  understand- 
ing the  ordinary  affairs  of  life  or  of  transact- 
ing any  business — and  If  be  omtlnued  in  that 
ccMidltton  tutu  bis  death,  thai  the  possession 
of  George  Fowler  during  sncib  Inca^dtj  of 
John  Fowler  could  not  be  adverse  to  John 
Fowler,  and  he  could  not  claim  adversely  to 
John  Fowler  during  the  time  of  bis  inca- 
pacity by  reason  of  bis  maital  condition. 
<B)  If  the  jury  should  bdlere  from  the  evi- 
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deuce  tbat,  at  the  time  of  the  making  of  the 
purported  deed  offered  tn  evidence,  John  Fow- 
ler was  Insane— that  Is,  of  nnaoimd  mind  to 
such  an  extent  aa  not  to  know  and  ctmipre- 
hend  at  the  time  that  be  was  signing  a  deed 
conTcylng  his  boose  and  lot— then  said  deed 
would  be  absolvtelyTold;  and,  If  George  Fow- 
ler entered  into  possesBlon  of  the  land  nndw 
tbat  deed,  he  could  not  claim  the  benefits  of 
the  statute  ot  limitations  or  of  adverse  pos- 
session under  tbat  deed  as  color  of  title  dur- 
ing the  time  John  Fowler  may  bare  con- 
tinued InssMi,  and  the  statute  of  limitations 
or  adTerse  possession  would  not  begin  to  run 
in  fSTor  of  George  Fowler,  or  of  bis  heirs,  nn- 
til  the  death  of  John  Fowler." 

B.  W.  Stoatz,  for  appellants.  U  H.  &  E. 
W.  Faith,  tor  appellees. 

SIMPSON,  J.  This  was  originally  an  ac- 
tion before  a  justice  of  Cbe  peace,  brought 
by  the  appellants  against  the  appellees  for 
forcible  entry  and  detainer  and  unlawful  de- 
tainer. The  defendants  (appellees)  filed  their 
petition  In  accordance  with  section  2147  of 
the  Code  vt  1890,  and  tbe  case  was  removed 
to  the  circuit  court 

The  first  assignment  of  error  Insisted  upon 
is  that  tbe  court  erred  In  overmlhig  a  motion 
made  in  the  circuit  court  by  the  plaintiff  to 
try  first  the  Issue  made  up  ss  to  whether  tbe 
entry  of  the  defendsnts  upon  the  lands  sued 
for  was  by  force,  "before  any  Inquiry  Is  bad 
•  *  *  as  to  the  respective  strength  of  the 
legal  title  of  tbe  plaintiffs  or  defendants." 
Section  2147  gives  tbe  def^dant  tbe  right  to 
liave  the  case  removed  to  the  circuit  court, 
by  making  the  affidavit  stating  "tbat  tbe  de- 
fendant entered  upon  tbe  land  sued  tor  peace- 
ably and  under  claim  of  title  thereto,  and  not 
nnder  claim  of  any  agreement  contract  or 
imderstandli^  with  the  plaintiff,  or  those 
under  whom  he  claims,  and  that  the  peti- 
tioner bona  fide  desires  to  contest  wltb  plain- 
tiff the  title  to  said  land."  Section  2148  pro- 
vides for  the  removal  of  the  case  into  tbe  cir- 
cuit court  on  petitions  entering  Into  bond  to 
pay  costo  and  damages.  Section  2149  pro- 
vides that  *'on  the  trial**  of  such  cases  "the 
plaintiff  must  reoow  on  the  strength  of  his 
I^al  tltl^  as  in  statutory  action  in  the  na- 
ture of  an  «:tIon  of  ejectment,  unless  he  can 
prove  that  the  defendant,  or  those  under 
whom  he  claims,  entered' on  the  said  lands 
under  some  contract  or  agreement  between 
plaintiff  or  those  under  whom  be  claimed,  or 
tiy  use  of  force,  In  which  latter  case  no  in- 
quiry can  be  had  as  to  the  respective  strength 
of  the  legal  title  of  the  plslotiff  or  defend- 
ant." There  is  no  requirement  in  tbe  etat- 
Qte  for  a  separate  trial  on  the  single  issue  of 
force  vel  non  before  going  Into  the  question 
of  title;  but,  on  tbe  contrary,  the  statute 
speaks  of  but  one  trial,  thus:  "On  tbe  trial" 
the  plaintiff  must  recover  on  the  strength 
of  bis  legal  title,  "unless  he  can  prove,"  etc. 
In  other  words.  It  Is  simply  a  Question  of 
proof  on  the  same  trial.  We  cannot  see  any- 


thing In  the  statute  which  gives  to  either 
party  tbe  jwlvllege  as  a  matter  of  right  to 
demand  that  there  be  a  separate  trial  on 
esCh  issue.  Tbat  matter  can  be  regulated  by 
proper  Instructions  to  the  jury.  The  argu- 
ment as  to  tbe  Inconvuiiences  resulting  from 
trying  both  issues  in  one  case  addresses  It- 
self more  particularly  to  tbe  LeglBlature 
than  to  this  courts  Tbe  statute  seems  to  pro- 
vide fUr  only  one  trial,  and  such  cases  seem 
to  have  been  heretofore  tried  In  tbat  way. 
Mallon  V.  Moog,  121  Ala.  808,  26  Sooth.  683; 
Feam  v.  Belme,  129  Ala.  486.  29  South.  658. 

Ab  to  the  exclusion  of  the  memorandum  of 
■«Tlee  as  to  the  defendant  Laura  Fowler, 
without  referring  to  other  reasons,  tbe  ex- 
clusion was  without  injury,  as  the  Jury  by 
their  verdict  found  that  the  entry  was  not 
1^  force,  or  under  any  contract  or  agrennent 
with  the  plaintiff,  or  those  under  whom  he 
dalms.  Oonsequently,  it  Is  Immaterial, 
whether  the  notice  to  quit  was  served  on 
Laura  Fowler. 

There  was  no  error  in  ttie  refusal  of  the 
court  to  allow  the  question  as  to  what  the 
witness  Broadtts  said,  as  there  Is  no  pretense 
Uiat  he  had  anything  to  <ta  with  the  entry, 
hut  came  there  after  the  parties  had  entered. 
It  will  be  observed  Uiat  the  Issues  In  this 
case  are  not  exactly  the  same  as  If  tbe  action 
was  tried  regularly  undo-  section  2126  of  tbe 
Code  of  1896,  for  that  section  defines  what 
forcible  entry  and  detainer  la,  and  Includes 
therein,  not  only  the  f<MTlbIe  entry,  hut  also 
a  peaceable  entry  followed  by  an  unlawful 
refusal  by  force  or  threats,  while  section 
21^  states  that  the  plaintiff  must  recover  on 
tbe  strength  of  his  legal  title,  unless  be  can 
prove  that  the,  defendant  entered  "under 
some  contract  or  agreement  between  the 
plaintiff,  or  those  under  whom  he  claimed,  or 
by  some  use  of  force."  So  that  the  only  Is- 
sue Is  as  to  tiie  muana  of  his  entry,  and  not 
as  to  bow  be  held  possession  after  he  hsd 
entered. 

As  to  charge  7,  l^e  plaintiffs,  not  bavli^ 
called  attention  to  the  "Inadvertence,"  can- 
not complain  of  It  now.  BamewaU  v.  Hm> 
rell,  108  Ala.  306, 18  South.  831. 

The  several  assignments  of  error  based  on 
the  admlet^lon  of  testimony  under  the  eject- 
ment atematlve  of  the  case  are  shown  by 
what  has  been  said  in  the  first  part  of  this 
opinion  to  be  without  merit  There  was  no 
error  in  the  overruling  of  plaintiffs'  objection 
to  the  question  to  tbe  witness  Cornelius  Fow- 
ler as  to  what  the  drcnmstances  were  under 
which  the  deed  was  made.  There  was  no  mo- 
tion to  exclude  the  answer  to  tbe  question. 
There  was  no  error  In  sustalnli^  the  objec- 
tion by  defendante  to  the  Introduction  of 
a  conversation  between  the  witness  Mrs. 
Dalsey  Norrls  and  the  Malones,  as  such  con- 
versation wltb  a  third  party  could  have  no 
legal  bearing  on  the  issues  In  this  case.  The 
ground  of  objection  by  the  defendant  to  the 
question  to  the  witness  Irene  Prichard:  "Did 
you  not  institute  a  suit  for  this  property 
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through  Mr.  VAltb  In  the  cbaxtoery  court  in 
1897?"  to  wit;  that  the  record  vaa  the  best 
evidence,  was  not  snflteient  to  avthoriw  Uw 
exclusion  of  the  erldmce.  as  It  was  a  mere 
collateral  matter*  and  tot  cwtaln  pntpoees 
the  mere  fact  that  a  suit  was  ttrooght  could 
be  prored  otherwise  than  by  the  record. 
Grlffln  T.  State,  129  Ala.  03,  28  South.  783; 
Allen  T.  State,  79  Ala.  84.  But  the  nutter 
inquired  of  was  Irrelevant  to  the  issues  in 
this  case.  The  fact  that  a  previous  suit  had 
been  brou^t  for  this  property  did  not  have 
bearing  upon  ttie  forcible  entry  or  <m  the  title 
to  the  land,  consequently  the  court  cannot 
be  placed  In  error  for  excluding  the  testi- 
mony. 

Charges  1  and  2,  requested  by  the  pUUntUEt, 
were  properly  refused.  Said  dia^es  pre- 
sent  no  question  Involved  In  eitim  of  the  1ft- 
sues  presented  In  this  case,  to  wit:  First, 
whether  the  defendants  entered  upon  the  p«- 
sesslon  of  the  plaintUb  by  force;  second,  as 
to  which  par^  had  the  legal  title  to  the  land, 
or  wu  entltied  to  the  possession  thereof. 

The  court  proonty  refused  to  give  the  gen- 
eral Charge  requested  by  the  plaintiffs.  As 
there  was  confll(*t  In  the  evidence  and  upon 
the  facts,  as  detailed  1^  the  wltoess.  tills 
court  cannot  say  that  there  was  an  entir  by 
force.  Nor  can  we  say  as  a  matter  of  law 
that  the  detendaJnts  entered  under  or  by 
collusion  with  the  tenant,  as  some  of  the 
evidence  tends  to  show  that  th^  did  not 
enter  under  or  by  collusion  with  the  tenant 
but  simply  remained  In  the  house  after  the 
tCTBnt  left. 

Ohar^  4,  requested  by  the  plaintiffs,  was 
properly  refused.  The  mere  opmiag  of  a 
gate  on  entering  premises  Is  not  such  force 
as  In  law  would  constitute  a  fOndble  eatzy. 
19  Cy&  1184v  1136;  18  Am.  ft  Bug.  Bncj. 
Law,  761.  *£be  definition  of  forcible  mtry 
and  detains  given  in  section  2126  of  the 
Code  of  1896  requires  more  than  a  mere  open- 
ing of  a  door  to  constitute  that  offense,  and 
under  section  2149  the  dlstinctiim  was  drawn 
betwem  a  pmceable  oitry  and  an  entry  by 
force,  and  tin  burden  is  oa  the  plaintiff  to 
show  ttiat  the  defendant  entered  by  force. 
The  word  "force"  carries  with  It  necessarily 
the  idea  of  vloloice  exerdsedf  and  it  may 
include  a  putting  In  fear  by  threats;  but 
It  certainly  cannot  Include  a  mere  entxy  by 
the  ordinary  means  of  entrance  without  any 
breaking  and  without  any  threat  of  violence 
to  the  person. 

Ohai^  5,  requested  by  plaintiff,  was  ab- 
stract, as  there  was  no  evidence  that  any 


part  of  the  consideration  of  the  deed  was- 
tlie  fatnre  support  of  John  Fowler.  Oon- 
sequentiy  the  court  cannot  be  pluied  In  error 
for  refusing  to  give  it 

There  was  no  error  In  the  refusal  of  the 
court  to  give  -chai^  6,  requested  by  the  plain- 
tiff. This  Is  not  a  suit  to  set  aside  a  deed  as 
fraudulent  and,  evm  if  the  principle  invoked 
by  the  ai^Iant  were  applicable  then  is  no- 
hypothesis  of  knowledge  of  the  fraud.  If 
tiie  intention  of  the  framer  of  the  durge 
was  to  claim  that  the  plaintlffis  had  acquired 
titie  by  ten  years'  adverse  poesessUm,  the 
facts  neCCHsary  to  constitute  advwse  posses- 
sion should  have  been  stated  in  the  hypoth- 
esis. If  the  def  aidants  merely  ranalned  there 
as  the  guests,  either  Invited  or  permtaslve, 
of  the  Uaiones,  and  only  to<A  poneaslon  the 
next  morning  after  the  tenancy  had  expired 
and  the  toumts  moved  out  then  the  iotruston 
iras  <m  the  possession  of  plalntUb. 

Charges  A  and  B,  given  at  the  request  of' 
the  defoidant,  were  properly  given.  The 
statute  of  limitations  could  not  run  against 
John  Fowler  during  the  period  of  his  dis- 
ability. Taylor  v.  Foney.  86  Ala.  426,  438. 
The  decisions  referred  to  by  counsel  for  ap- 
pellant to  the  ^ect  that  a  void  deed  may 
furnish  colw  titie,  have  no  rtference  by- 
tiie  question  of  capacity  of  the  person  against 
whom  the  adverse  possession  Is  claimed  to- 
run.  The  case  of  Biggs  v.  Fuller,  54  Ala.  141, 
dow  not  by  any  means  assert  the  doctrine 
titat  the  statute  can  run  a^dnst  the  party 
who  is  under  the  disability,  so  that  the  pal- 
od  may  expire  during  the  disability,  but  only 
that  the  statute  Is  not  snspwided  during  tiie- 
disability,  so  as  to  give  him  tlie  entire  tea 
years  after  It  ceases,  tnit  that  only  "three 
years  shall  remain  to  the  person  laboring  un- 
der them  aft»  their  ranoval."  Page  148  of 
64  Ala.  In  otho:  w<»d8,  he  is  protected  dur- 
ing the  disability  and  for  three  years  there- 
after. Bvoi  If  It  be  admitted  tliat  the  effect 
of  the  statute  would  be  to  give  to  the  person 
who  succeeds  to  the  Interest  ot  the  infant  or 
non  compos  the  same  time  which  he  would 
have,  yet  In  no  case  oould  the  time  be  shorter 
than  the  ten  years,  and  in  this  case  the  proof 
Is  very  meager  as  to  the  adverse  character 
of  the  possession,  and  does  not  run  ba<&  fur- 
ther than  to  June,  1896,  while  the  proof 
shows  that  the  defendants  entered  November 
1,  1904.  ' 

The  Judgment  of  the  court  is  afllrmed. 

WRA£LBX,  a  J.,  and  TYSON  and  AK- 
DBBSON,  JJ.,  concur. 
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BRSNNABD  MTO.  GO.  T.  CUTBONBUiB 

HBBOANTILB  GO. 
(Snpreme  Court  of  Alabaina.   Jane  80,  1906.) 

1.  Sale  —  Besoission  iit  Bctkb  —  Mibbbpbb- 
sbrtatioks. 

A  purchaser  of  chattels  ma;  not  reBcind 
the  contract  for  miBrepreeentatioDB  as  to  the 
place  where  the  goods  were  maonfactured ;  there 
baring  been  no  misrepreaentation  aa  to  the  man- 
ufacturer, and  the  misrepresentationB  not  being 
shown  to  Im  material. 

[Ed.  Note.— For  caaea  in  point,  M*  toI.  4S, 
Cent  Dig.  Sales,  I  28S.] 

2.  EVIDBKCB— VABTinO  CONXaAOT  BT  PABOL. 

A  written  contract  of  sale  of  silverware, 
complete  In  itself,  and  providing  that  the  sale 
waa  made  "under  inducements  herein  expressed 
and  no  others,"  may  not  be  varied  bj  parol 
evidence  that  at  the  time  of  the  negotiations 
It  was  orallr  agreed  that  the  seller  would  not 
sell  a  similar  line  to  competing  local  merchants, 
and  that  the  seller  would  furnish  a  catalogue 
for  the  purpose  of  facilitating  ezdiange,  au- 
tborised  by  the  contract. 

Appeal  from  Clrcolt  Court,  Mobile  Ooonty; 
Samnel  B.  Browne,  Judge. 

<*Not  officially  reported." 

Action  by  the  Brennard  Manufactorlng 
Company  against  the  Cltronelle  Mercantile 
Company.  Jndgm^t  for  defendant  Plaintiff 
appeals.   Reversed  and  remanded. 

Tbla  action  waa  to  recover  the  purchase 
price  of  certain  articlea  sold,  and  was  In  the 
common  counts  for  goods,  wares,  and  mer- 
chandise; also  money  paid^  etc. 

The  defendant  filed  the  following  special 
pleaa: 

Plea  4:  "That  the  goods  alleged  to  have 
been  sold  by  plaintiff  to  defeudant  were 
contracted  for  under  a  special  contract, 
wblch  provided,  among  other  things,  that 
plaintiff  would  not  sell  the  same  or  any 
similar  goods  to  any  other  merchants,  in 
competition  with  defendant,  either  In  Cltron- 
elle, Dwight,  Deer  Park,  or  Vinegar  Bend. 
Ala.;  but,  notwithstanding  said  agreement, 
plaintiff  sold  similar  goods  to  one  Newell, 
In  Oltronelle,  a  merchant  In  competition  with 
defoidant  And  defendant  avers  that  upon 
ascertaining  the  fact  of  such  sale  to  said 
Newell  it  refused  to  accept  the  said  goods, 
returned  all  the  Jewelry,  and  notified  plain- 
tiff that  the  remaining  goods,  to  wit,  one 
show  case,  waa  held  by  defraidant  subject 
to  plaintiff's  order,  and  aaid  show  case  Is 
still  held  subject  to  plaintifTs  order." 

Plea  5:  "That  the  contract  for  goods 
which  forms  the  basis  of  tbla  suit  was  ol>- 
talned  by  misrepresentation  of  a  material 
fact,  to  wit,  that  the  jewelry  so  contracted 
for  was  made  at  Providence,  R.  I.,  and  de- 
fendant avers  that  the  said  jewelry  was  not 
made  at  Provid^ce,  R.  I.,  and  that  as  soon 
as  it  learned  aald  fact  it  rescinded  said  con- 
tract, returned  all  of  said  Jewelry,  and  noti- 
fied the  plaintiff  that  It  held  all  the  balance 
of  the  goods  contracted  for,  to  wit,  one  show 
case,  subject  to  plaintiff's  orders." 

Plea  6:  "That  the  goods  for  which  com- 
pensation iB  claimed  in  this  suit  were  deliver- 
ed to  dtfendaat  under  special  contract  and 


not  otberwlae;  that  as  a  part  of  said  special 
coatcact  plaintiff  agreed  to  deliver  to  dtfeod^ 
ant  a  certain  catalogue  ot  goods  kopt  by  It 
im  sale,  -wtien^  defendant  could  eudiango 
any  of  the  goods,  so  contracted  for,  for 
other  gooda  as  provided  In  satd  contract  In 
said  catalofue,  -which  ezdiange  plaintiff 
bound  Itself  so  to  make  In  and  by  said  con- 
tract; and  the  defendant  avers  that  the  said 
plaintiff  has  vboUy  failed  to  ddlver  such 
catalogue  to  these  defendants.'* 

Thrae  were  demurrers  to  these  pleas,  but 
it  Is  not  necessary  to  set  tbem  ont 

Thornton  &  Inge,  ^  for  appellant.   Fltts  ft 

Stoutz,  for  appellee. 

HARALSON,  J.  The  cause  was  tried  in 
the  court  below  upon  the  plea  of  the  general 
Issue  and  special  pleas  numbered  4,  6  and  6. 

On  the  former  appeal  In  this  case  we  con- 
sidered the  mllngs  of  the  court  below  on  the 
demurrers  to  the  fifth  plea  and  to  the  special 
replication  thereto.  We  then  held  that  this 
plea,  while  sufficient  as  against  the  ground 
of  demurrer  assigned  thereto,  was  not  sus- 
tained by  the  evidence.  Brenard  Mfg.  Co.  v. 
Cltronelle  Mercantile  Co.,  140  Ala.  602,  37 
South.  500. 

The  misrepresentations  which  warrant  a 
rescission  of  a  sale  of  cbattela  for  fraud,  so 
far  as  applicable  to  the  case,  were  fully  de- 
fined In  the  former  (^Initni,  and  need  not  be 
again  considered. 

The  evidence  In  the  present  record  may 
warrant  the  Inference  that  a  porttoQ  of  the 
goods  were  not  manufactured  at  Providence, 
R.  I.,  as  represented,  but  It  further  tends  to 
show  that  they  were  manufactured  by  the 
same  concern  at  its  Bastem  or  Western 
factory  or  both.  There  Is  nothing  In  the  evi- 
dence tending  to  support  the  averment  or 
the  plea  that  the  misrepresentation  as  to  the 
place  or  manufacture  was  as  to  a  material 
fact— one  upon  which  the  purchaser  could 
have  reasonably  relied  aa  an  Inducement  to 
the  purchase  and  to  his  prejudice.  It  Is 
not  a  case  where  the  identity  of  property 
purchased  is  involved.  The  fifth  plea  Is  not 
Bustolned,  and  the  Instruction  to  so  find 
should  have  been  given. 

The  contract  of  purchase  was  in  writing. 
It  sets  forth  the  full  Invoice  of  the  goods 
sold,  fixed  the  price  and  terms  of  payment, 
and  was  signed  by  both  parties.  It  contained 
warranty  and  exchange  obligations  and  a 
further  stipulation  that  the  sale  was  made 
"under  Inducements  herein  expressed  and  no 
othoa."  The  contract  was  complete  within 
Itself. 

The  fourth  plea  avers  that  as  a  part  of 
the  special  contract  of  purchase,  it  waa  stipu- 
lated and  agreed  that  plaintiff  would  not 
sell  a  similar  line  of  Jewelry  to  competing 
merchants  In  the  town  of  defendante  or 
neighboring  points.  In  support  of  this  plea 
the  court  admitted  parol  evidence,  against 
the  objections  of  plslntiffs,  tending  to  support 
the  plea.  This  erklence  related  to  negotta- 
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tiona  contoaporaneoiu  witb  the  making  of 
tbe  written  contract  It  was  not  admlBelble. 
Tlie  obligations  and  rigbts  of  both  parties 
were  fixed  1^  ttte  contract  The  evidence 
offered  aonght  to  Interpolate  Into  the  contract 
a  new  obligation  on  the  part  of  tbe  a^w. 
All  Buch  negotlaUtnii^  when  the  ccmtract  was 
signed  as  the  <dio»ai  memorial  of  the  'trans- 
aetlon.  were  merged  In  tbe  contract  or  else 
waived.  Town  of  Brewton  r.  Glass,  116 
Ala.  629,  22  South.  916;  Green  r.  Gaser,  70 
Ala.  418;  WOrtebmrger  t.  Annlston  Rolling 
Mills.  94  Ala.  640,  10  Sonth.  129;  Crescent 
Brewing  Go.  r.  Handle*  90  Ala.  486,  7 
South.  912. 

The  same  rule  must  be  applied  to  tbe  evi- 
dence admitted  In  support  of  the  sixth  plea. 
Tlw  contract  Is  silent  as  to  the  alleged  agree- 
ment by  plaintiff  to  famish  a  catalogne 
showing  the  various  kinds  of  jewelry  carried 
In  stock  1^  plaintiff  for  tbe  purpose  of 
tadlltatlDg  the  exchange  of  articles  purchas- 
ed for  more  salable  tmes. 

The  exchange  clause  In  the  written  con- 
tract Is  In  these  wwds:  "Jewelry  can  be  ex- 
changed for  new  Jewelry  In  plated,  filled  or 
solid  gold  at  any  time  within  twelve  months 
frran  date  of  Invoice.  Jewelry  cannot  be  ex- 
changed for  watches.**  If  It  be  ctmceded  that 
there  Is  any  amblgnlty  In  this  provision,  the 
evidence  received  does  not  In  any  way  ex- 
plain such  ambiguity.  Tbe  evidence  merely 
seeks  to  add  to  and  enlarge  the  duties  im- 
posed on  tbe  seller.  It  Is  not  a  case  wbere 
the  written  contract  Is  signed  by  one  party 
and  defines  his  duties  and  {^ligations  alone, 
leaving  It  open  to  prove  the  dbllgatlons  of 
the  other  party  by  parol,  as  In  Tandegrift 
Abbott,  75  Ala.  490;  Main  v.  Badney  (Ala.) 
89  South.  981. 

Neither  is  it  a  case  of  a  separate  collateral 
agreement  as  in  Bayre  v.  Wilson,  86  Ala.  167. 
6  South.  167.  As  we  view  the  case  at  bar 
ttie  written  contract  Is  the  complete  and  fall 
evidence  of  the  terms  of  the  sale.  Tbe  evi- 
dence admitted  In  support  of  tbe  fourth  and 
sixth  pleas  was  in  ^ect  to  alter  and  vary 
the  terms  of  that  contract  by  adding  new 
stipulations  resting  In  parol  and  contemp<»ra- 
neous  with  tbe  writing. 

Tbe  general  affirmative  charge  should  have 
been  given  as  requested  by  plaintiffa. 

Reversed  and  remanded. 

WEAKLET,  C.  J.,  and  Z>OWDELiL  and 
DBNSON,  JJ.,  concur. 


BAILET  v.  GARY,  KENNEDY  &  CO. 

(Supreme  Court  of  Alabama.    April  12,  1906. 
Rehearing  Denied  June  30,  1906.) 

Appeai^Habuless  Erbob— Erbors  in  Cases 
or  Dp:ctsionb  Correct  on  Mebits. 

Where,  on  the  evidence,  plaintiff  was  en- 
titled to  tbe  general  affirmative  charge,  od  appeal 
by  defeodant,  tbe  rulingB  of  the  trial  court  on 
Bpecial  pleadings  and  on  objections  to  parts  of 
the  testimony  will  not  be  reviewed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Gent  Dig.  Appeal  and  Error,  ||  4034-M86.] 


Appeal  from  CSrcnlt  Court,  Marenso  (boun- 
ty t  John  T.  Lackland,  Judge. 

"Not  officially  reportad." 

Actioa  by  Gary,  Kmnedy  &  Co.  agninst  a 
B,  Bailey.  From  a  Judgment  In  tav»  ttf 
plaintiff,  defendant  appeals.  Affirmed. 

J.  M.  MUler,  Canterbury  A  Gilder,  and  H. 
F.  Reese,  for  appellant  A.  D.  Pitts,  Wil- 
liam Cunningbame,  and  Pettus  &  Jeffries,  for 
ai>pellee. 

SIMPSON,  J.  In  this  case  the  defendant 
took  the  stand  and  in  his  testimony  ad- 
mitted that  he  contracted  the  indebtedness 
as  claimed  and  testified  to  by  the  witnesses 
for  plaintiffs;  that  he  executed  the  notes 
sued  for,  and  that  he  paid  tbe  various 
amounts,  as  steted  in  tbe  complaint  and 
testified  to  by  the  wltneeses  for  the  plaintiff 
and  has  made  no  other  payments;  and  that 
he  did  not  give  any  directions  as  to  the  ap- 
propriation of  payments.  It  is  shown  by  the 
testimony,  and  uncontroverted,  that  Gary, 
Kennedy  &  Co.  Is  tbe  successor  of  Gary  St 
Kennedy,  to  whom  the  notes  were  made,  and 
own  all  the  notes  and  accounts  that  were  due 
to  that  firm,  and  the  notes  are  produced  by 
tbe  plaintiff.  Indorsed  in  blank  and  put  In 
evidence.  On  this  testimony  the  plaintiff 
was  entitled  to  the  general  affirmative 
charge,  and  the  court  will  not  "examine  Into 
the  correctness  of  the  rulings  of  the  primary 
court,  the  special  pleadings,"  and  objections 
to  parts  of  testimony.  Leonard  v.  Storrs, 
81  Ala.  488;  McTyer  v.  McDowell,  86  Ala. 
39;. Gilmer  &  Taylor  v.  City  Council  of  Mont- 
gomery. 26  Ala.  665;  Medlln  v.  Wllkerson,  81 
Ala.  147.  7  South.  37 ;  Mitchell  v.  Pitts,  61  Ala. 
219 ;  L.  A  N.  R.  R.  Co.  V.  Johnson,  128  Ala. 
634,  SO  South.  580 ;  Steele  v.  May.  135  Ala. 
483,  33  South.  30 ;  Hill  v.  McBryde,  125  Ala. 
542,  28  South.  85. 

The  Judgment  of  the  court  Is  affirmed. 

WEAKLEY,  a  X,  and  TYSON  and 
ANDERSON,  JJ.,  concur. 


COLLINS  V.  STATn 
(Supreme  C!ourt  of  Alabama.  June  1906.) 

CannnAX,  Law—  AFFXAiWunQicEnT  bt  Cos- 

TxsBion  TOB  Fine  akd  Costs. 

Under  Code  1896,  S  4313,  providing  that 
any  person,  convicted  of  a  criminal  offenae  In 
the  circuit  court  or  other  court  from  which  an 
appeal  lies  directly  to  the  Sapreme  Court,  may 
appeal  from  a  judgment  of  conviction  to  tbe 
Supreme  Court,  a  judgment  by  confession  for 
a  fine  and  costs  will  not  support  an  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law.  f  2586.] 

Appeal  from  Clrcnlt  Court,  ?kIarengo  Coun- 
ty; John  T.  Lackland,  Jud^e. 

"Not  officially  reported." 

Joe  Collins  was  convicted  of  an  offense^ 
and  appeals.  Appeal  dismissed. 

Defendant  was  Indicted,  tried,  and  ccmvlct* 
ed  of  tlM  offense  ot  adllng  ^intiioa%  vinous, 
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or  malt  Hqnors.  Tbe  Ju^ment  entry  la  In 
the  folknvinc  language:  "Thla  day  came 
Oscar  Ii.  Gray,  Esq.,  aoUdtor  tor  tbe  Flnt 
Judicial  drcnlt  of  Alabama ;  and  also  comes 
the  deCudant  In  his  owp  proper  person  and 
by  attorn^,  and,  being  arraigned  and  charged 
opcHi  the  bUl  of  indictment,  tm  his  plea  there- 
to says  he  Is  not  gnllty  aa  charged.  •  •  * 
Thereupon  came  a  Jury  of  12  good  and  law- 
ful men.  to  wit,  J.  B.  Grlfflth  and  11  others, 
who  were  duly  sworn  acoordli^c  to  law,  upon 
their  oatha  do  aay:  We,  tbe  Jnzy,  find  tbe 
defendant  guilty  aa  charged  In  the  fifth 
count  of  the  Indictment  and  aaaeaa  a  fine  of 
$5(X  Again  comes  tbe  defoidant,  with  A.  D. 
Wllbum  and  Oe<«ge  Pegram,  and  confesaea 
Jndgmoit  In  apm  court  for  tbe  line  of  900 
and  the  cost  of  proMcatltm.  It  Is  thwefore 
considered,  ordered,  and  adjudged  that  ttie 
state  of  Alabama,  Cor  the  use  of  Marengo 
county,  have  and  recorer  of  tbe  defendant,*' 
etc. 

C.  K.  Abrahams  and  Charles  O.  Brown,  for 
appellant.  Haaaey  WHaon,  Atty.  Qem,  for 
tbe  State. 

DENSON,  J,  He  only  Judgment  in  this 
case  is  one  by  confession  for  the  fine  and 
costs.  It  has  been  many  times  held  by  this 
court  tbnt  such  a  Judgment  will  not  support 
an  appeal  Therefore  the  appeal  must  be 
dismissed,  and  anch  will  be  tbe  order.  Ayers* 
Case,  71  Ala.  11;  Joyner's  Case,  78  Ala. 
448;  Nichols'  Case,  100  Ala.  23,  14  Soutb. 
689;  Campbell's  Case,  128  Ala.  72,  26  South. 
224;  Bridges'  Case.  124  Ala.  90,  27  South. 
474;  Mayer's  Gas^  40  South.  668;  Code  1896. 
section  4818. 

The  appeal  Is  dismissed. 

WEAKLEY,  0.  J.,  and  HARALSON  and 
DOWDBLU  3 J.,  concur. 


BTALL  V.  PEARSON  BROS. 
(Supreme  Court  of  Alabama.  June  80,  1006.) 

1.  DsnnirE— Plbadihq — Obnibaz.  Issua. 

A  plea  of  the  general  Issue  In  detinue  Is 
the  equivalent  of  a  plea  of  non  detinet  at  com* 
mon  law.  and  pnta  in  Issue  tlie  plalntiirs  rl^t 
of  recovery. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  16, 
Gent  Dig.  Detlnne.  H  28-33:] 

2.  Sahb— OaoimDB. 

For  plaintiff  to  recover  in  an  action  of 
detinue,  he  muat  show  that  at  the  commence- 
ment of  the  action .  be  had  a  general  or  special 
property  In  the  goods  sued  for.  tbe  right  to 
tbe  immediate  poesession,  and  that  defendant 
had  possession. 

I  Ed.  Note. — For  cases  in  point,  aee  T<d.  16, 
Cent  Dig.  Detinue,  f|  4-12.] 

Appeal  trom  Circuit  Court,  Maroigo  Ooun* 
ty;  John  C.  Anderson,  Judge. 
.    "Not  officially  reported." 

Action  by  J.  8.  Byall  against  Pearson 
Bros.  From  a  Judgment  In  favor  of  defends 
ants,  plalntiff  appeals.  Berersed. 

4180^-48 


Canterbury  ft  OUder,  for  appelant  Mil- 
ler St  Herbert,  for  appellees. 

DOWDELL,  J.  This  Is  an  action  of  detinue 
for  the  recovery  of  a  horse.  The  cause  was 
tried  on  the  plea  of  tbe  general  Issue.  As  was 
said  In  Carlisle's  Case.  122  Ala.  446,  26 
South,  lis,  this  plea  In  an  action  of  detinue 
is  the  equivalent  of  a  plea  of  non  detluet 
at  tbe  common  law,  and  puts  in  Issue  tbe 
plaintiff's  right  of  recovery. 

For  the  plaintiff  to  recover  in  an  action 
of  detinue.  It  Is  Incumbent  upon  him  to  show 
that  at  the  commencement  of  the  action  be 
had  a  general  or  special  proiierty  In  tbe 
goods  sued  for,  and,  secondly,  the  right  to 
the  Immediate  posseesion;  and  It  must  also 
be  shown  tbat  at  the  cooimencemeat  of  the 
suit  the  defendant  bad  tbe  possession  of  tbe 
property.  Henderson  v.  Felta,  58  Ala.  690; 
LIghtfoot  V.  Jordan,  68  Ala.  224.  In  this 
case  all  the  above  facts  were  shown  in  evi- 
dence and  without  dispute. 

Tbe  court  erred  In  refusing  to  give  the 
gaieral  affirmative  charge  requested  In  writ- 
ing by  the  plaintiff,  and  In  the  giving  of  a 
like  charge  at  tbe  Instance  of  the  defendant 
For  the  error  pointed  ont.  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Bevetsed  and  remanded. 

WEAKLEY,  G.  J.,  and  ELABALSON  and 
SIMPSON,  JJ.,  concur. 


J.  D.  BELOTB  &  SON  v.  WILCOX. 

(Sopreme  Court  of  Alatiama.  May  80,  1006. 
Rehearing  Denied  June  80.  1906.) 

1.  Plbadino— PmaofSbt-Oit— SumcHNOT. 

A  plea  that  at  the  time  of  bringing  the  ac- 
tion plaintiffs  were  indebted  to  defendant  in  a 
certain  sum  for  work  and  labor  done  and  money 
paid  by  defendant  for  plalntlfC  was  not  demur- 
rable on  the  ground  that  it  was  indefinite  and 
stated  no  facts  showing  the  grounds  of  set-off. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Pleading,  i  293.] 

2.  Same. 

In  an  action  against  brokers  for  the  pro- 
ceeds of  a  sale  of  potatoes,  a  plea  set  up  a 
contract  for  the  sale  of  i>otatoes  by  the  barrel 
by  plaintiff  lo  defendant,  a  shipment  of  potatoes, 
that  the  weights  were 'short  under  tbe  provi- 
sions of  the  contract,  a  refusal  of  defendant  to 
accept,  and  a  subsequent  contract  whereby  de- 
fendant agreed  to  handle  the  potatoes  on  ac- 
count of  plaintiff ;  and  defendant  olEered  to  set 
off  the  reasonable  profits  which  he  would  have 
made  under  the  first  contract  together  with  tbe 
expense  of  storing  and  rebarreling  the  pototoea, 
against  the  amount  of  plaintiff's  claim.  Hefd, 
that  the  plea  was  not  demurrable  on  the  ground 
tbat  It  did  not  allege  a  rejection  of  the  ship- 
ment and  as  containing  the  defense  of  "rescui- 
slon  and  breach  of  warranty." 

[Ed.  Note. — For  cases  in  point,  aee  voL  80, 
Cent  Dig.  Pleading,  8  203.] 

3.  Sales— Bbkaos  bt  Bxixcb— Meabubb  of 
Dauaoeb. 

In  an  action  by  the  purchaser  of  potatoes 
sold  by  tbe  barrel  against  the  seller  for  failure 
to  deliver  barrels  of  proper  size,  wherefore  the 
purchaser  rejected  the  shipment,  the  measure 
of  damages  was  the  difference  between  the  pur- 
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chase  price  and  the  market  price  at  the  tixD* 

and  place  of  delivery. 

[Ed.  Note.— For  cases  in  point,  Me  toL  48, 
Cent.  Dig.  Sales,  98  U74-lt77J 

Appeal  from  City  Ooart  of  Kbmlsomery ; 
A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  J.  D.  Belote  ft  Son  against  M. 
P.  Wilcox.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiffs  appeal.  Affirmed. 

This  was  an  action  by  appellants  against 
appellee  on  tbe  common  counts  for  account 
dne  and  for  goods  and  merchandise  sold  by 
plaintiff  to  defendant  The  pleas  were  the 
general  issue,  payment,  recoupment,  and  set- 
off. The  third  plea  was  in  words  and  fig- 
ures as  follows:  "That  at  the  time  of  the 
bringing  of  this  suit  plaintiffs  were  indebted 
to  defendant  In  the  sum  of  $250  for  work 
and  labor  done  and  money  {lald  by  the  de- 
fendant for  the  plaintiffs,  which  said  sum 
the  defendant  (dfered  to  set  off  or  recoup  as 
against  the  demands  of  the  plaintiff,  and 
claimed  Judgment  for  excess."  The  fourth 
plea  sets  up  a  contract  for  the  shipment  by 
plaintiffs  to  defendant  of  a  car  load  of  sweet 
potatoes  In  barrels,  to  weigh  165  pounds  net, 
at  $1.30  per  barrel;  the  shipment,  In  an  at- 
tempt to  comply  with  the  order,  of  a  lot 
of  potatoes  In  barrels  weighing  not  more 
than  115  or  120  pounds;  the  payment  of 
(110.70  freight  before  a  discovery  of  the 
shortage  la  the  weight  of  the  potatoes :  a 
notification  by  defendant  to  plaintiffs'  bro- 
kers  of  a  refusal  to  accept  the  potatoes  with- 
out a  reduction  of  16  cents  per  barrel ;  the 
reply  of  the  broker  that  be  would  communi- 
cate with  plaintiffs  and  let  him  know;  an 
unreasonable  length  of  time  before  reply, 
and  a  notification  by  defendant  to  plaintiffs 
that  he  would  not  accept  the  shipment  at  all, 
and  that  the  potatoes  were  subject  to  bis 
order;  later  an  agreement  between  defend- 
ant and  Brame,  one  of  plaintiffs'  brokers,  that 
the  defendant  would  handle  the  potatoes  to 
the  best  advantage  be  could,  but  only  for 
account  of  plaintUfs  and  not  under  contract 
of  pnrcbaae;  an  agreement  to  so  handle; 
the  separating  of  the  •sound  from  the  nn- 
Bonnd.  rebarrellng  and  storing  the  sweet 
potatoes,  and  the  freight  on  them,  vtalcta  Is 
alleged  to  be  reasonably  worth  $138.70 ;  and 
the  reasonable  profit  which  d^endant  would 
have  made  had  the  potatoes  been  shipped  In 
accordance  with  the  contract — all  of  which 


be  offers  to  set  off  against  the  sum  due  real- 
ised from  the  sale  of  the  potatoes  under  the 
last  contract,  which  Is  aUeged  to  be  $133.75. 
Demurrers  were  Interposed  to  these  pleas 
and  overruled.  On  the  trial  before  the  court 
without  a  Jury  there  was  verdict  and  Judg- 
ment for  the  defendant  in  the  sum  of  $3% 
from  which  this  appeal  Is  prosecuted. 

Hugh  Nelson,  for  appellant  Oum  ft  Weil, 
for  appellee. 

WEAKLEY,  G.  J.  The  third  plea  was  not 
subject  to  the  demurrer  interposed.  It  was  a 
plea  of  set-off,  and  alleged  an  Indebtedness 
to  d^endant  for  work  and  labor  done  and 
money  paid  by  defendant  for  the  plaintiffs. 
It  was,  ther^ore,  neither  indefinite  nor  open 
to  the  criticism  that  it  stated  no  facts  show- 
ing the  grounds  of  set-off.  The  fourth  plea 
entered  rery  much  Into  detail,  but  this  did 
not  make  It  defective.  It  did  not  contain 
"the  d^ense  <^  rescission  and  breach  of  war* 
ranty,"  as  appellant  contends.  Properly  in- 
terpreted, It  seeks  to  set  oit  or  recoup  a 
claim  for  damages  for  tellnre  to  ddlv«  bar- 
rels of  potatoes  of  the  size  pnrcfaased,  and 
also  the  amount  claimed  by  defendant  as  dne 
him  for  freight  paid,  and  for  work  done  in 
and  about  handling  the  potatoes  that  were 
shipped;  such  handling  haTing  been  done 
under  a  new  contract,  after  the  shipment 
was  rejected  as  not  having  been  a  compli- 
ance with  the  contract  of  purchase.  The 
plea  was  not  mbjoct  to  tbe  demurrer.  It 
did  aver  a  rejection  of  the  shipment,  and  did 
not  show  an  accc^nce  thereof. 

The  amount  of  profit  that  dtfendant  could 
have  realized  tarn  a  resale  of  the  potatoes, 
being  the  difference  betwem  the  purchase 
price  and  Uie  market  price  at  the  time  and 
place  of  delivery,  was  recoverable  fOr  a  fail- 
ure to  comply  with  the  contract  of  sal&  ^le 
defendant  had  a  right  to  prove  such  mar- 
ket value,  and  hence  no  error  was  committed 
in  allowing  a  wltoees  to  testify  on  that  sub- 
ject No  question  Is  made  as  to  the  author- 
ity of  the  brokers  to  make  flie  contract  of 
sale  on  b^alf  of  the  plaintiffs.  No  argu- 
ment Is  made  to  show  that  the  trial  Judge 
erred  in  his  conclusion  oa  the  facts,  and  we 
are  nnaNe  to  discover  an  error  in  tbat  re- 
gard. 

Affirmed. 

HARALSON,  DOWBLI^  and  DBNSON,. 
JJ.,  concnr. 
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GOULD  T.  GATES  CHAIR  CO. 
(Snpieme  Court  of  Alabama.   June  80,  1906.) 
1,  APFKAir— Habhum  Bbsob— Biiuiias  OH 

BriDBNCS. 

Where,  In  an  action  for  foodn  sold,  plain- 
tiff claimed  that  the  balance  dne  was  $90, 
and  defendant  contended  that  by  reaion  of 
■sreed  discoants  he  owed  only  $81,  and  the 
jury  fOand  in  accord  with  defendant  s  conten- 
tion. OQ  defendant's  appeal,  error  la  rulings  oo 
the  admissibility  of  eTlaence  in  support  of  plain- 
tifTs  claim  was  not  prejudicial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Eiror,  U  4083,  4168.] 
&  SlTiDBNCB— Ofihxok  ot  Witiibsb— Fbihoi- 

TAL  AND  AOBNT— AUTHOBITT  OF  AmiT. 

A  n-itnesa  may  testify  that  the  antiiority  of 
a  traTeline  salesoian  of  a  corporation  was  lim- 
ited to  his  taking  orders  subject  to  approval 
by  the  corporation. 

[Ed,  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence.  If  217tC2176.] 

S.  SAIJa— CORTBAOT— WHBM  COHPLKIXD. 

A  traveling  salesman  of  a.  manufacturer, 
authorized  to  take  orders  subject  to  approval, 
■old  a  bill  ot  goods  to  a  buyer,  as  indicated  by 
an  order  specifying  the  goods  and  the  price  to 
be  paid  therefor,  and  signed  by  the  saleBman. 
BeM,  that  the  order  dia  not  constitute  a  con- 
tract, in  the  absence  of  ace^tance  by  Out  man- 
ufacturer. 

[Ed.  Note. — For  cases  in  point,  see  toL  4K, 
Cent.  Dig.  Sales,  11  44-46.] 

4.  Sake. 

A  tntTeling  salesman  of  a  manufacturer, 
witii  authority  to  take  orders  subject  to  ap- 
proval, sold  a  bill  of  goods  to  a  buyer  in  April, 
which  the  maoofacturar  approved  and  filled.  In 
September  following,  the  salesman  sold  other 
goods  to  the  buyer,  as  evidenced  by  a  written 
order  signed  bv  the  salesman,  which  designated 
the  goods  ana  the  price  to  be  paid  therefor. 
The  manufacturer  held  the  order  until  November 
following,  without  indicating  to  the  buyer 
whether  it  would  accept  or  reject  the  order. 
BM,  that  the  silence  on  the  part  of  the  manu- 
facturer did  not  constitute  an  aoceptanoe  of  the 
order. 

[Ed.  Note^ — ^For  eases  in  point,  see  toL  4S, 
Gent.  Dig.  Sales,  If  44-4&] 

5.  SAin. 

The  manufacturer.  In  November,  in  reply 
to  a  letter  of  the  buyer  written  in  tlut  month, 
stated  that  the  order  most  be  declined  in  conse- 
quence of  the  price  fixed  by  the  salesman  aa 
shown  by  the  order.  BeU,  that  the  letter  anffl- 
dently  snowed  wnacceptance  of  the  order, 

[Ed.  Note.^ — For  cases  In  point,  seo  tuL  48, 
Cent.  Dig.  Sales,  H  44-48.] 

&  CuffTOUS    AND    USAQES  —  KNOWLEDQB  OV 

Custom— Fresuhptions. 

It  cannot  be  presumed  that  a  manufactur- 
er domiciled  in  North  Carolina  had  knowledge 
ot  a  enstom  In  Alabama. 

VBA.  Noted~-For  cases  in  point,  see  toI.  16, 
Cent.  Dig.  Gostoma  and  Usages,  ||  24,  41,  41.] 

7.  Save— EvipancB— Adhissibiutt. 

Proof  of  a  custom  among  traveling  sales- 
men alone  is  inadmissible  as  ufectlng  the  i>rin- 
dpala  of  sodb  salesmen. 

[Ed.  Note.-^For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Customs  and  Usages,  U  42-45.] 

&  PBHCXPAI.  AND  AOBHI^POWBBa  OV  AfiBHV 

— 'BVIDBNOS  As  TO  AuTHOBirr— Deouju- 

TI0N8  07  AaanT. 

Whether  a  traveling  salesman  employed  by 
a  manufacturer,  with  authority  to  take  orders 
subject  to  uproval,  told  a  buyer  at  the  time  he 
took  an  order  that  ha  was  merely  taking  a  bid 


from  him,  and  that  he  would  liave  to  said  It 

to  the  manufacturer  for  acceptance  or  rejection, 
was  incomi)etent  as  against  the  manufacturer. 

[Ed.  Note. — ^FoT  cases  in  point,  see  ToL  40. 
CenL  Dig.  Principal  and  Agent,  ||  416,  417.] 

Appeal  from  Olrcolt  Court,  Mobile  Coun- 
ty; Samuel  B.  Browne,  Judge. 

**To  be  officially  reported." 

AcUcm  by  the  Cates  Chair  Cony>an7  asalnst 
A.  L.  Ooald.  From  a  Judgment  for  idalntlff, 
deCmdant  appeals.  Affirmed. 

The  defendant  Inter^Ktsed  several  pleas— 
the  first  being  the  general  issue ;  the  second, 
plea  of  tender  of  $38.42;  the  third,  a  plea 
of  set-off  for  damages  growing  out  of  the 
breach  of  the  contract  between  the  partiea 
in  the  sum  of  $48.67 ;  and  the  fourth  was 
the  plea  of  set-off  for  damages  for  breach  of 
contract,  expressed  in  somewhat  different 
terms,  except  as  to  the  amount  of  damages, 
and  coapled  with  It  an  offer  or  tender  of  the 
difference  between  the  amount  claimed  to  be 
due  and  the  amomit  claimed  as  damages  for 
breach  of  the  contract,  which  Is  alleged  to  be 
$33.42,  and  which  sum  was  paid  Into  conrt. 
The  facts  aafflclently  appear  In  the  opinion, 
except  the  order  referred  to,  which  Is  In 
words  and  figures  as  follows:   "Order  Na 

 .   9/V190S.   Cates  Chair  Co.,  Shipped 

to  A.  Li  Gould,  at  Uobile,  Ala.  How  ship, 

 .  When,  .  Terms:  10  &  6  off 

60.  30  doz.  No.  26  chairs,  $6.75.  3  doz.  No. 
26  R.  chairs,  $9.00.  Ship  10  doz.  chairs  and 
2  doE,  rockers  on  order  of  4/11,  and  10  doz. 
chairs  and  2  doz.  rockers  80,  60;  and  90  to 
complete  this  and  ba<^  order.  [Mgned]  J. 
L.  Smatbers.** 

Fltti  &  Stoats,  for  8M>ellant  Hamilton  ft 
Thornton,  for  a{q;»el]e& 

DENSON,  J.  There  are  many  grounds  in 
the  assignmrat  of  errors,  which,  on  account 
of  undisputed  facts  In  the  case,  it  will  not 
be  necessary  for  us  to  consider.  The  plain- 
tiff was  a  corporation  In  the  state  of  North 
Carolina,  doing  business  as  a  manufacturer 
and  seller  of  chairs.  It  had  in  Its  employ 
one  Smathers  as  a  traveling  salesman  of  Its 
products.  Smathers,  In  April,  1908,  In  the 
course  of  bis  employmrait  as  such  salesman, 
took  from  the  defendant,  who  was  engaged 
In  the  furniture  business  in  Mobile,  Ala.,  an 
order  for  a  bill  of  chairs  amounting  to  $270. 
This  order  stipulated  that  the  chairs  were  to 
be  shipped  in  Installments.  It  was  forward- 
ed by  Smathers  to  the  plaintiff.  It  Is  con- 
ceded that  the  plaintiff  accepted  this  order 
and  made  shipment  on  It  of  all  the  chairs 
stipulated  for  In  it  It  was  also  conceded 
by  the  plaintiff  that  the  defendant  had,  be- 
fore the  commencement  of  this  suit,  paid  all 
that  was  to  be  paid  on  tbe  order  except  $90. 
The  defendant  contended  that  by  reason  of 
discounts  agreed  to  be  allowed  he  owed  only 
$81,  and  the  verdict  of  tbe  Jury  is  In  accord 
with  this  contention.  So  tha^  w  far  as  the 
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amoant  due  on  the  plalntlfl'e  claim  Is  oon- 
oerned,  It  there  was  error  In  the  ruUngB  of 
the  court  <m  the  admlsBlbUlty  of  erldenoe 
to  support  i^alDtlff's  claim,  certainly  It  was 
not  prejudicial  to  the  aK>ollant. 

But  the  defendant  pleaded  a  setofL  His 
oonteutton  on  the  trial  was  that  on  the  2d 
day  of  September,  1903,  he  gave  to  Smathers, 
the  salesman  of  plaintiff,  an  order  ft)r  chairs ; 
that  the  plaintiff  received  the  order,  but 
never  slilpped  die  dialrs,  and  declined  to  do 
80.  Defendant  insisted  that  this  otdra',  when 
t^vea  to  Smathers,  was  a  completed  contract, 
binding  plaintiff  to  ship  the  chairs,  and  the 
plaintiff  breached  It  The  defendant  con- 
tends that,  after  Smathers  received  his  last 
order,  chairs  such  as  were  specifled  In  the 
order  advanced  in  price,  and  he,  on  account 
of  plaintiff  not  shipping  the  chairs  on  the 
last  order,  was  damaged  In  the  sum  of  $48.- 
67;  that  being  the  difference  between  the 
price  named  In  the  order  and  the  price  when 
the  order,  according  to  his  Insistence,  should 
have  been  filled.  At  the  conclusion  of  de- 
fendant's evidence  the  court,  on  motion  of 
the  plaintiff,  excluded  all  of  the  evidence 
offered  by  the  defendant,  and  at  the  request 
of  the  plaintiff  in  writing  charged  the  Jnry, 
If  they  believed  the  evidence,  they  should 
find  a  verdict  for  the  plaintiff.  The  question 
for  consideration,  in  connection  with  defend- 
ant's contention,  involves  the  authority  of 
the  salesman  and  its  ezt^t  The  plaintiff's 
contention  In  this  respect  was,  and  Is,  that 
Smathers  was  only  a  soliciting  agent,  and 
that  orders  taken  by  him  were  never  binding 
on  It  until  they  were  approved  and  accepted 
by  plaintiff.  The  witness  Gates  testified 
(and  it  was  competent  evidence  under  Bens- 
berg  V.  Harris,  46  Mo.  App.  404)  that  Smath- 
ers was  plaintiff's  traveling  salesman,  with 
authority  to  take  orders  on  commission  sub- 
ject to  plaintiff's  approval.  In  the  case  of 
Simon  &  Son  v.  Johnson,  101  Ala.  368,  13 
South.  491,  one  phase  of  the  authority  of  a 
traveling  salesman  was  considered  and  de- 
termined by  this  court ;  the  precise  question 
there  determined  being  that  a  travdiug  sales- 
man of  merchandise,  making  sales  by  sample 
on  a  credit  or  for  cash  to  be  paid  on  receipt 
of  the  goods  or  the  invoice  of  them,  has  no 
Implied  authority  to  collect  the  money  agreed 
to  be  paid  from  the  purchaser. 

The  precise  question  presented  by  tbis 
record  has  not  been  determined  by  this  court 
In  the  case  of  dough  v.  Wbitcomb,  an  o^er 
was  taken  for  goods  by  a  salesman  having 
authority  similar  to  that  with  which  the 
salesman  in  this  case  was  clothed.  The  trial 
court  diarged  the  jury:  "If  Clark  (the 
salesman)  made  the  contract  with  the  de- 
f^dant  tar  the  goods,  and  the  plaintiff 
agreed  to  give  Clark  a  commission  on  said 
goods,  then  Clark  was  bts  agent  to  sell  said 
goods.**  Tlio  appellate  conrt,  In  holding  the 
butmction  bad,  laid:  "A  commlssltm  al- 


lowed to  one  who  solicits  orders  upon  sales 
^fected  through  snch  ordos  does  not  con- 
stitute him  or  prove  him  to  be  an  agoit  with 
authority  to  make  absolute  contracts  of  sale." 
Clouf^  T.  Whltcomb,  IDS  Mass.  482;  B&aa- 
berg  T.  Harris,  46  Mo.  App.  404;  Finch  t. 
Mansfield,  97  Mass.  89 ;  Burbank  r.  McDof- 
fee,  65  Me.  135.  So  In  this  instance  Smath- 
ers "did  not  sell  the  goods,  or  even  contract 
to  sell  tiiem.  When  the  defendant  had  com- 
pleted his  transaction  with  Smathers,  there 
had  been  no  binding  contract  made,  or  any 
sale,  absolute  or  conditional.  The  defendant 
could  have  countermanded  his  order  at 
any  time  before  the  goods  were  shipped,  and 
the  plaintiff  could  have  refused  to  acc^t  the 
order.  Neither  party  bad  become  bound  by 
anything  then  done.  The  order  of  the  de- 
fendant was  a  mere  proposal,  to  he  accepted 
or  not  as  the  plaintiff  might  see  fit,  and 
be  could  have  withdrawn  it  before  Its  a^ 
ceptance.  The  minds  of  the  parties  bad  not 
met  and  there  had  been  no  mutual  assent 
or  aggregatlo  mratium."  BenJ.  on  Sales,  H 
40,  70;  Johnson  v.  Fllklngton,  39  Wis.  62; 
McKlndly  v.  Dunham,  55  Wis.  515,  13  N.  W. 
485,  42  Am.  Repi  740;  Bensberg  v.  Harris,  46 
Mo.  App.  404;  Deane  &  Oo.  v.  Everett  90  Iowa> 
242,  67  N.  W.  874;  McCormlck  Harvesting 
Oo.  V.  Blchardson  aowa)  56  N.  W.  682; 
Stensgaard  v.  Smith  (Minn.)  44  N.  W.  669, 19 
Am.  St  Bep.  205;  Eskridge  v.  Glover,  5 
Stew.  &  P.  264,  26  Am.  Dec  344.  In  the  light 
of  elementary  principles  and  of  the  adjudged 
cases.  It  seems  clear  that  the  order  or  writ- 
ing in  question  does  not  constitute  a  contract 
In  the  absence  of  acceptance  or  of  any  ac- 
tion under  It  by  the  plaintiff.  It  does  not 
purport  to  be  a  contract  between  the  parties. 
**By  it  plaintiff  was  not  obligated  to  do  any- 
thing on  its  part  Plaintiff  does  not  under- 
take, by  the  terms  of  the  writing,  to  ship 
the  chairs  on  the  proposed  terms.  It  is  no 
more  than  a  request  by  the  salesman  that 
the  plaintiff  should  ship  to  defendant  the 
goods  named.  It  may  be  said  to  be  an  order, 
but  it  lacks  an  essential  element  of  a  con- 
tract—mutual assent  Being  only  a  request 
or  order,  which  required  acc^tance  by  plain- 
tiff to  ^ve  it  the  force  of  a  contract  It  fol- 
lows, as  has  already  been  stated,  that  It 
might  be  withdrawn  or  countermanded  at 
any  time  prior  to  Ite  being  so  accepted." 

We  do  not  say,  however,  that  the  accept- 
ance must  he  a  formal  one.  It  Is  Insisted 
that  the  plaintiff  having  accepted  and  filled 
the  previous  order  given  to  the  plaintiff's 
salesman  and  having  held  tiie  last  order 
from  some  time  in  the  early  part  of  Septem- 
ber until  November  12th,  the  plaintiff  must 
be  held  to  have  accepted  tin  order,  and  tibat 
it  is  estopped  from  urging  nonacceptance. 
Estoppels  must  be  mutual,  or  they  are  not 
effectual.  As  we  have  seen,  tiiere  is  no  time, 
from  the  time  such  an  order  Is  recdved  until 
It  Is  accepted,  that  the  person  giving  the 
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order  cannot  countermand  It  It  is  plain 
that  mere  silence  on  tbe  part  of  the  plaintiff 
after  receiving  the  order,  witbout  any  act 
tending  to  show  an  acceptance,  would  not 
cat  off  the  rtgbt  of  defendant  to  coontermand. 
If  not,  then  It  cannot,  with  show  of  reason, 
be  insisted  that  silence  alone  should  consti- 
tute an  acceptance  of  the  order  on  the  part 
of  the  plaintiff.  Plaintiff  said  nothing  about 
tbe  order,  and  did  nothing  with  r^ard  to  it, 
until  on  tbe  12th  of  NoTember,  1903,  In  reply 
to  a  letter  of  tbe  defendant  written  on  the 
10th  of  that  month,  plaintiff  wrote  tbe  de- 
fendant as  follows:  "Referring  to  yonr  or- 
der of  9/2,  we  find  it  reads  10  plus  5  off  In 
60  days,  for  ten  doz.  shipments,  which  we 
must  in  justice  to  oorselTes  decline,  as  this 
would  not  give  us  cost  of  production  on  tbls 
particular  number,  being  our  cheapest  chair. 
Number  25  Is  worth  to-day  $7j3S  per  doz.,  as 
you  will  see  by  the  enclosed  price  list  How- 
eTer,  if  you  wish  the  chairs,  we  are  willing 
to  accept  the  order  at  $6.75  and  $9.00  per  dos- 
en,  subject  to  10  per  cent,  for  cash  In  10 
days,  or  60  days  net  Please  advise  your 
wishes  In  tbe  matter,  and  oblige."  Having 
the  right  to  decline  acceptance  of  the  order 
It  would  seem  that  it  would  be  a  matter  of 
no  Importance  upon  what  ground  the  declina- 
tion was  pleaded,  or  whether  any  grQund  was 
stated,  the  letter  accentuates  tbe  fact  that 
plaintiff  had  not  favorably  considered  the 
ordffl-,  and  tbls  letter,  written  In  answer  to 
defendant's,  makes  positive  announcement  to 
the  defendant  of  that  fact,  and  we  can  get 
no  more  than  that  out  of  It 

The  court  properly  excluded  the  evidence 
of  custom  that  was  offered  by  the  defendant 
Without  conceding  that  evidence  of  custom 
would  be  competent  to  supply  mutuality,  the 
plaintiff  In  this  instance  was  domiciled  in 
North  Carolina,  and  it  cannot  be  presumed 
that  It  bad  knowledge  of  the  custom  In  Mo- 
bile. Ala.;  and  this  on  tbe  face  of  the  evidence 
offered  was  the  limit  of  the  territory  of  the 
cnstom.  Mweover,  the  custom  offered  to  be 
proved  was  a  custom  amongst  traveling  sales- 
men, and  did  not  embrace  the  principals  of 
Bocta  flalesman.  Simon  &  Son  v.  Johnson, 
101  Ala.  868, 18  Sontb.  491;  German- American 
Insurance  Co.'v.  Commercial  Fire  Insurance 
Co.,  05  Ala.  469.  11  South  117.  16  I*  R.  A. 
291;  Deane  &  Co.  v.  Everett  00  Iowa.  242, 
57  N.  W.  874.  Whether  Smathera  told  de- 
fendant or  not,  at  the  time  he  took  the  order, 
that  he  was  merely  taking  a  bid  frnm  him. 
and  be  wonld  have  to  send  It  on  to  the  house 
for  acceptance  or  rejection,  was  pot  compe- 
tent erldenoe  against  tbe  plaintiff. 

It  remittB  from  the  foregoing  considerations 
that  no  error  prejudicial  to  the  defendant 
was  committed  by  tbe  trial  court  and  tbe 
jndgmoit  will  be  afflnned. 

AfBnned. 

WEAKLET,  C.  J.,  and  HARALSON  and 
SIMPSON,  JJ.,  concur. 


IiBB  r.  STATU. 

(Sapreme  Court  of  jUabama.   June  SO,  1006.) 

iHDicnaNT  Ann  iNVOBiiATioir— Isbukb— Tab- 
lANCB— Matters  Unknown  to  Grand  Jubt. 
Though  Code  1806,  |  4901,  dispenses  with 
the  necessity  for  stating  in  an  Indictment  the 
precise  time  of  which  the  offense  was  oommitted, 
where  an  Indictment  for  failure  to  work  a 
public  road  alleged  the  offense  to  have  been  com- 
mitted In  a  certain  month,  on  proof  by  tbi> 
state  of  an  offense  during  another  month,  it 
was  error  not  to  permit  defendant  to  show  that 
as  to  snch  offense  there  was  no  evidence  be* 
fore  tbe  grand  jury. 

[Ed.  Note. — For  cases  In  point  see  voL  27, 
Cent.  Dig.  Indictment  and  Information,  H  630, 
574.] 

Appeal  from  Hale  County  Court;  W.  G. 
Christian,  Judge. 

"To  be  officially  r^rteO." 

Lucina  Lee  was  convicted  tm  faUli^  to 
work  the  public  roads,  and  he  appeals.  Re- 
versed. 

Defendant  was  Indicted,  tried,  and  convict- 
ed for  the  offense  of  falling  to  work  the 
public  roads.  Tbe  testimony  showed  that 
in  1902  and  1903  that  defendant  was  appor- 
tioned to  a  certain  road.  The  solicitor  was 
permitted  to  ask  the  witness,  over  tbe  ob- 
jection of  defendant,  "Did  you,  in  November, 
1902,  warn  the  defendant  to  work  the  pub- 
lic road?"  Tbe  witness  answered:  "I  gave 
the  defendant  three  days'  warning  to  work 
the  road,  telling  blm  where  to  meet  me.  I 
warned  him  on  Monday  to  work  on  Friday. 
He  did  not  come."  The  defendant  moved  to 
exclude  the  answer  to  witness  on  the  grounds 
that  the  grand  jury  had  indicted  the  defend- 
ant for  an  offense  alleged  to  have  been  com- 
mitted In  March  1903,  and  asked  tbe  court 
to  limit  the  testimony  to  tbe  offense  charged 
In  the  indictment.  The  court  overruled  tbe 
objection  and  refused  to  limit  the  testimony. 
The  defendant  offered  to  prove  that  the 
grand  jury  which  found  the  Indictment  on 
which  defendant  was  being  tried  had  before 
it  no  testimony  as  to  any  offense  committed 
by  defendant  except  In  March,  The 
court  refused  to  permit  tbls  testimony.  It 
was  shown  that  tbe  road  overseer  on  tbe 
24th  day  of  March,  1903,  returned  a  com- 
plaint against  defendant  for  failure  to  work 
the  roads,  and  tbat  this  was  the  only  com- 
plaint returned  against  him.  In  his  argu- 
ment to  the  jury  the  solicitor  said:  "If  tbe 
defendant  had  worked  ten  days  in  1902,  he 
would  have  told  yon  about  It"  Tbe  defend- 
ant objected  to  this  statement  and  moved 
to  exclude  it  Tbe  court  overruled  the  ob- 
jection, and  defendant  excepted. 

Tbe  defendant  requested  the  following  writ- 
ten charKes:  "(1)  The  court  charges  the  jury 
tbat.  If  they  believe  the  evidence  in  this  case 
beyond  a  reasonable  doubt  they  must  acquit 
the  defendant  (2)  Unless  the  jury  are  satis- 
fied from  the  evidence  In  this  case  beyond 
a  reasonable  doubt  that  the  defendant  was 
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Indicted  by  the  grand  jury  for  a  wlUfnl  re- 
fnsal  or  failure,  to  work  the  public  road  in 
October  or  November,  1902,  tbey  must  ac- 
quit the  defendant" 

De  GrafTenreld  &  Brana,  fw  appellant. 
Maasey  Wilaon,  Atty.  Qen.,  for  tiw  State. 

ANDBRSON,  3.  While  the  Statute  (sec- 
tion 4901  of  the  Ck>de  of  1896)  diq>en8ea  with 
the  neeeaaity  for  atating  the  precise  time  at 
which  the  oflenae  was  committed,  the  law 
reqnlrea  tliat  all  Indictment  most  be  fonnd 
on  legal  evidence;  and  when  an  indictment 
chargea  an  offenee,  it  means  the  one  teatl- 
fled  to  before  tiie  grand  Jury,  and  not  one 
that  may  have  been  committed  by  the  de- 
fendant at  Bome  other  time,  and  which  was 
not  considered  by  the  grand  imy.  While 
the  indictment  In  the  case  at  bar  did  not 
hare  to  aver  the  precise  time  the  oflTense  waa 
committed,  it  did  diarge  the  defendant  with 
the  commlmlon  of  the  offense  (meaning,  ct 
course,  the  one  testified  to  befbre  the  grand 
Jnry^  and  the  law  does  not  authorise  the 
conviction  for  an  oflTense  whldi  was  never 
thought  of  nor  oonsidoed  by  tbat  body. 

The  qneatlon  involved  In  this  case  Is  not 
one  which  attacks  the  Indictment,  but  la 
really  one  of  allegata  and  probata.  The  in- 
dictment must  of  necesdty  charge  the  de* 
fendant  with  the  commis^on  of  the  oflTnwe 
as  disclosed  by  legal  evidence  befcwe  the 
grand  Jury,  and  the  state  is  not  authorised 
to  prove  an  oflTense  different  from  the  one 
for  which  the  defendant  was  indicted,  al- 
though similar  in  Ite  character.  If,  there> 
fore,  there  were  two  separate  and  distinct 
oflraiBea  on  the  part  of  the  defendant,  the 
atate  could  ask  fbr  a  conviction  only  for 
the  one  for  which  he  was  incUcted,  being  the 
one  considered  by  tbe  grand  jury;  and.  after 
proving  the  othra-  default,  the  defendant  had 
tbe  right  to  show  that  it  was  not  tbe  one  for 
which  he  waa  indicted.  We  do  not  concede 
that  such  evidence  is  violative  of  public  pol- 
icy, because  permittiog  proof  of  what  trans- 
pired before  Uie  grand  Jury,  as  defendants 
have  been  permitted  In  other  Instances  to 
show  certain  facts  presented  to  the  grand 
jury.  For  Instance,  when  the  Indictment 
avers  a  fact  "unknown,"  tbe  defendant  has 
the  right  to  show  that  It  was  known.  But 
public  policy  cannot  be  considered  when  to 
do  so  would  Interfere  with  the  constitutional 
right  of  a  citizen.  When  a  person  Is  tried 
and  convicted  for  an  offense  different  from 
the  one  charged  In  the  Indictment,  he  has 
been  dented  his  constitutional  right  The 
case  of  O'Brien  v.  State,  91  Ala.  25,  8  South. 
560,  Is  not  In  conflict  with  this  opinion. 
There  the  attempt  was  to  show  that  certain 
witnesses  testified  to  different  offenses  from  j 
the  one  for  which  the  defendant  was  tried;  i 
but  tbe  defendant  did  not  attempt  to  show  j 
that  tbe  indictment  under  which  he  was  being  I 
tried  was  not  found  on  legal  evidence.  Nor  , 
Is  the  caae  of  Sullivan  v.  State,  68  Ala.  625.  \ 


In  conflict  with  thla  opinion.  There  the  de- 
foidant  was  tried  under  an  affidavit 

It  Is  contended  that,  if  a  defendant  be  per- 
mitted to  go  behind  an  indictment  upon  the 
trial,  it  will  lead  to  much  confusion  and 
embarrassment  In  the  administration  of  the 
criminal  law.  If  such  be  true,  we  cannot  sub- 
ordinate the  constitutional  rights  of  the  most 
obscure  cltlzffli  to  an  expedition  of  trials. 
There  can  be  little  cause,  however,  for  a  re- 
sort by  the  defendant  to  evidence  of  this 
character,  when  the  state  only  attempts  to 
convict  a  defoidant  of  the  offense  for  which 
he  has  been  Indicted. 

So  much  of  the  argumoit  of  the  solicitor 
as  was  objected  to  was  Improper;  but 
whether  the  defendant  took  the  proper  action 
to  eliminate  It  or  not  we  need  not  decide,  as 
this  case  must  be  reversed  for  the  reason 
above  indicated. 

The  trial  court  committed  no  error  npon  the 
other  rulings.  The  judgment  of  the  county 
court  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. '  All  the  Justices 
concnr. 


A.  J.  CRANOR  CO..  Limited,  et  al.  v.  MILLER 
et  al. 

(Supreme  Court  of  Alabama.    Juw  14,  1906. 
Rehearing  Denied  July  6,  1906.) 

1.  COBPOBATIONS  —  POBEIGIf  GoaPOBATIOITS— 

N0N001CPX.TARCB  WITH  Statute— Effkct. 
One  performing  a  contract  of  sale  entered 
into  with  a  foreign  corporation  by  a  deliver; 
of  the  property  sold  to  the  corporation  can- 
not set  up  as  a  frronnd  for  setting  aside  the  sale 
the  failure  of  the  corporation  to  coinply  witii 
the  CoQBtitution  and  Code  1806.  I  1316,  reguli^ 
InfT  foreign  corporations,  before  engaging  In 
any  business  in  the  state,  to  file  an  Instrument 
designating  an  agent  and  place  of  bnainess  in  the 
state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  SS  2510,  2536-2^] 

2.  SAUB— OONTBACTS  BfirORB  IRCOBFO&ATION 
— COMSTBUCTION. 

The  owner  of  a  sawmill  ontfit  and  timber 
rights  contracted  to  sell  the  same  to  a  com- 
pany In  consideration  of  it  organizing  a  stock 
corporation  for  the  manufacture  of  lumber.  It 
was  stipulated  that  the  corporation  should  be 
capitalized  at  $10,000  one-fourth  of  the  stock 
to  be  owned  by  tbe  mill  owner,  and  three-fourths 
to  be  owned  by  tbe  company.  Held,  that  the 
contract  contemplated,  not  only  the  organization 
of  a  corporation,  but  that  the  company  would 
contribute  something  of  valae  to  it  in  consider- 
ation of  three-fourths  of  the  stock  which  should 
be  Issued  to  It 

3.  Sahb. 

An  owner  of  a  sawmill  outfit  and  timber 
rights  contracted  to  sell  tbe  same  to  a  com- 
pany in  consideration  of  It  organizing  a  stodc 
corporation  for  the  manufacture  of  lumber.  It 
was  stipulated  that  the  corporation  should  be 
capitalized  at  $10,000.  one-fourth  of  the  stock 
to  be  held  by  die  owner,  and  three-fourths  to 
be  held  by  the  company.   At  the  time  the  com- 

Eany  procured  the  property  of  the  owner,  it 
ad  no  intention  to  pay  for  the  stock  of  the 
corporation,  the  ortraniKation  of  which  was  a 
fraudulent  scheme  to  get  the  property.  Beid. 
that  the  owner  waa  entitled  to  maintain  a  suit 
against  the  company  and  the  corporation  for 
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the  purpose  of  havins  bis  rigbts  in  the  saw- 
mill  OQtflt  and  timber  rights  restored  to  him. 

4.  Sales— PuBOHASKU  fboic  Bum— Notioi 

or  BqmriEs. 

A  purchsaer  of  property  sold  ta  a  oom- 
pany  In  consideration  of  it  organizing  a  stock 
corporation,  who  has  knowledge  of  the  eqaities 
of  the  seller,  is  liable  to  the  seller. 

[E<d.  Note. — For  cases  in  xtoint,  see  vol.  43, 
Gent.  Dig.  Sales,  H  681,  682.] 

Appeal  from  Chancery  Court,  Mobile  Coim* 
tj  i  Thomas  H.  Smltb.  Chaocellor. 

"To  be  offlclally  reported." 

Salt  b7  Obarles  O.  MIUw  end  another 
agalnet  tbe  A.  J.  Cranor  Company,  Limited, 
and  otbenL  From  a  decree  for  oranplalnantB, 
defendants  appeal.  Affirmed. 

The  bill  In  this  case  was  filed  by  Obarles 
G.  Miller  and  C.  T.  Rogers,  as  complainants, 
against  tbe  A.  J.  Cranor  Company,  Limited, 
tbe  Russell  Lumber  Company,  Limited,  and 
John  Jackson,  seeking  to  avoid  a  contract 
made  between  these  parties  and  to  hare 
property  rights  In  certain  machinery  and 
timber  land  restored  to  complainants.  The 
facts  made  by  the  bill  are  that  the  complain- 
ants and  A.  J.  Cranor  Company,  Limited,  en- 
tered into  a  contract  the  provisions  of  which 
areas  follows:  That  the  complainants  are 
the  owners  of  a  sawmill  ontflt  consisting  of  a 
85  horse  power  boiler  and  a  30  horse  power 
engine  and  sawmill,  with  edger  saw  and 
other  connections,  situated  on  the  land  of 
the  Mobile  &  Chattanooga  Railroad  Company, 
near  Rns^ell,  In  Mobile  county,  Ala.,  and  that 
tbey  have  certain  timber  Interests  In  lands 
and  options  on  stumpage  for  pine  timber  to 
be  cut  That  the  machinery  was  bought  from 
Adams  Machine  Company  by  complainants, 
and  that  complainants  were  due  on  said 
mnVilnery  between  $500  and  fOOO,  with  re- 
tention of  title  in  the  machinery  to  the  said 
machine  company  until  tbe  purchase  price 
was  BO  paid.  The  complainants  sold  and  de- 
livered all  their  right,  title,  and  Interest  to 
all  pine  timber  stumpage  options  and  tim- 
ber rights  held  by  them,  blether  with  the 
machinery  and  appliances,  to  tbe  A.  J.  Cranor 
Company,  Limited,  upon  tbe  consideration 
that  the  A.  J.  Cranor  Company  would  pay  off 
and  discharge  the  amount  due  tbe  Adams 
Machine  Oompai^  for  the  unpaid  balance 
on  the  machinery,  and  would  form  a  stock 
company  for  tbe  manufacture  of  lumber  with- 
in 00  days  from  the  date  of  the  contract,  can* 
Itallzed  at  flO,000,  one-fourth  (or  $2,500)  of 
tbe  said  stock  to  be  held  and  owned  by 
Miller  and  Rogers,  and  three-fourths  (or 
$7JBO0fi  of  capital  stock  to  be  held  and 
owned  by  tbe  A.  J.  Cranor  Company.  In 
tbe  event  of  the  ftillure  on  the  part  of  tbe 
A.  J.  Cranor  Company  to  fulfill  this  con- 
tract within  the  00  days,  the  property 
r^bts  and  macfainezy  should  revert  to  and 
become  the  propoty  of  the  complainants. 
The  bill  further  alleges  the  delivery  of  the 
propmtf  by  complainants  to  tbe  A.  J.  Oranor 


Company ;  the  formation  of  a  stodc  company 
under  the  laws  of  the  state  of  Louisiana, 
with  an  ostensible  capital  of  $10,000;  that 
said  stock  company  was  organized  under  tbe 
name  of  tbe  Russell  Lumber  Company ;  that 
said  A.  J.  Cranor  Company  bas  failed  to  sub- 
scribe  for  the  stock  according  to  agreement^ 
or,  If  they  have  subscribed,  tb^  have  failed 
to  pay  for  said  stock,  either  In  money,  labor 
done,  money  borrowed,  or  pn^rty  actually 
received  by  said  company,  as  is  required  by 
tbe  laws  of  Louisiana,  but  that  this  com- 
pany has  caused  to  be  issued  $7,600  of  the 
said  stodc  of  tbe  Russell  Lumber  Company 
to  the  said  A.  J.  Cranor  Company  without 
payment  therefor  In  any  amount;  ttiat  said 
stock  was  Issued  In  fiand  of  complainants 
and  for  the  purpose  of  Obtaining  control  and 
the  right  of  disposition  over  property  of  com- 
plainants; that  A.  J.  Oranor  Company  has 
failed  and  refused  to  pay  to  the  Adams 
Machine  Company  the  purdiase  money  still 
due  on  the  machinery,  exo^t  a  small  part 
thereof,  to  wit,  about  $00,  and  that  the 
Adams  Machine  Company  are  making  de- 
mands upon  complainants  for  the  balance 
due  on  said  macbin«7;  that  at  tlie  time  of 
making  tbe  agreement  said  A.  J.  Cranor 
Company  had  no  Intention  to  pay  any  sum 
of  money  or  any  other  con^eratlon  for  tbe 
stock  of  said  Russell  Lnmber  Company,  and 
the  proposed  organisation  of  the  said  Rus- 
sell Lumber  Company  was  a  fraudulent 
scheme  to  deprive  complainants  of  their 
property  as,  aforesaid;  tbat  all  of  tbe  stodc- 
holden  of  tbe  said  Russell  Lumber  Com- 
pany, exo^t  cnnplainants,  are  officers  of 
said  company,  and  tbat  neltber  tbe  A.  J. 
Cranor  Company,  nor  the  Russell  Lumber 
Oon^ny,  nor  John  Jtxkaaa  have  snffldent 
assets  within  the  state  at  Alabama  to  sat- 
isfy any  Jndgment  at  law  which  might  be 
rendered  agabist  thran  or  either  of  them; 
that  said  sawmUl  is  not  now  being  operated 
and  no  Insurance  Is  carried  on  tbe  same; 
tbat  said  property  Is  depredatli^  In  value; 
that  tbe  Russell  Lumber  Ocnnpany  has  begun 
dismantling  It,  and  that  there  Is  great  danger 
of  it  bring  destroyed  or  moved  b^ond  tlie 
Jurlsdictton  of  tbe  courts  of  this  state  and 
lost  to  orator;  that  John  Saxkaon  daims  to 
have  purchased  tbe  machinery  and  Is  dls- 
mantUng  It  and  removing  It;  and  tbat  the 
purchase  was  made  by  him  with  full  knowl- 
edge of  complainants'  equity  and  rights  in 
the  premises.  The  bill  further  alleges  that 
at  the  time  of  the  making  of  tbe  agreem^t 
above  set  out  the  A.  J.  Cranor  Company  was 
a  foreign  coiporatlon  and  bad  not  com- 
plied with  the  statutes  of  tbb  state  of  Ala- 
bama with  respect  of  torelgn  corporations 
doing  bnslness  In  this  state.  The  same  alle- 
gatlois  were  made  with  reference  to  the 
Russell  liumber  Company.  An  Injnnctloii 
was  Issued  as  prayed.  Demurrers  and  an- 
swers were  flied  to  the  bill,  bat  tbey  are 
not  necessary  here  to  be  set  oat,  as  the;^ 
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raffldently  appear  from  the  dlBciusion  of 
them  in  tbe  opinion.  The  facts  atoo  soiB* 

dently  appear  In  the  opinion. 


Boach  &  HcHillan,  ft>r  appellants, 
ell  tt  Tonamlre,  tot  appellees. 


Uitch- 


Am)ERSON.  J.  This  bill  was  filed  to  can- 
eel  a  contract  for  the  Bale  of  a  mill  ontflt 
and  certain  timber  rights,  and  after  a  delW- 
•  ery  of  the  property  by  the  complainants  to 
the  respondenta,  and  seeks  to  have  the  con- 
tract declared  void  ab  Initio,  because  made 
In  violation  of  section  1816  of  the  Code  of 
1896,  or,  if  valid  In  Its  inception,  that  It  be 
canoried  npon  the  gronnd  of  Irand  practiced 
npon  complainants  by  the  vendee,  tbe  Cranor 
Company.  We  do  not  think  that  a  failure  of 
the  foreign  corporation  to  comply  with  the 
constitutional  provisions  and  section  1S16  Is 
available  to  these  complainants,  as  the  con- 
tract has  been  fully  performed  by  them  by 
a  delivery  of  the  property  sold.  Oamble  v. 
Caldwell.  98  Ala.  677,  12  South.  424;  Farrior 
V.  New  Eng.  Mtg.  Co..  88  Ala.  27K,  7  South. 
aOO;  Kindred  v.  New  Bng.  Htg.  Oo.  116  Ala. 
192,  28  South.  B6.  Since  the  complaluanti 
are  not  entitled  to  relief  iip<m  their  theory  of 
tbe  bill,  it  la  needless  to  consider  the  action 
of  the  chancellor  npon  tbe  demurrers  pro* 
ceedl^g  vpoa  this  feature  of  the  case. 

We  think  tbe  oontnct  ctnitanplated,  not 
only  tbe  organisation  of  a  corporation,  but 
that  the  respondmt  the  Cranor  Company 
would  contribute  something  of  yalne  to  the 
concern ;  that  is,  do  more  than  merely  Issue 
three-fourths  of  tiie  stock  to  themselvea,  but 
that  the  same  was'  to  be  paid  for.  Otbov 
wise,  we  would  have  a  case  of  one  party  fnr- 
nhdiing  all  the  capital  and  getting  one-fourtb 
of  tbe  stock,  and  tbe  parties  furnishing  notb- 
li«  getting  three-fonrtbs  of  the  stock.  Tbe 
bill  vren  that  the  Cranor  Company  procured 
tbe  complainante*  property  wittaont  a  valuable 
consldoation  ttaerefior,  and  that  the  said  com- 


pany at  the  time  bad  no  Intention  to  pay 
anything  of  value  for  tbe  stock  of  the  cor- 
poration, the  organization  of  which  was  a 
fraudulent  scheme  to  get  complainants'  prop- 
erty,  and  th^efore  contained  equity.  "The 
general  rule  Is  that  the  relation  of  tbe  pro- 
moter to  tbe  corporation  and  its  members  Is 
one  of  trust,  and  he  must  act  in  all  things 
fairly  and  openly."  Yale  v.  Wilcox  (Conn.) 
25  L.  B,  A.  90,  and  note  "Promoters  who 
acquire  property  to  be  need  by  tbe  corpora- 
tion wbolly  at  the  coat  of  those  who  pay  for 
their  shares^  and  retain  for  themselves  a 
majority  of  the  stock,  whlcn  cost  them  noth- 
ing, will  be  required  to  pay  to  the  defrauded 
subscribers  the  damages  caused  by  such  ac- 
tion." Brewster  v.  Hatch,  122  N.  X.  849,  26 
N.  B.  605.  19  Am.  St  Rep.  49& 

As  a  rule  the  remedy  of  a  de&auded  snb- 
scrlber  is  against  the  defrauding  promote, 
and  not  the  corporation;  but  In  tbe  case  at 
bar  the  respondent  tbe  Cranor  Company  and 
the  complainants  constitute  the  coiporatlcHi. 
which  seems  to  have  been  formed  by  the 
Cranor  Company  as  an  attempted  literal 
compliaQce  with  their  contract  and  there 
are  no  Intervening  righto  of  other  stock- 
holders to  be  affected  by  a  cancellation  of 
the  sale.  The  evidence  clearly  shows  that 
the  Cranor  Company  did  not  Intend  at  Uie 
time  of  the  execntion  of  tbe  contract  to  put 
anything  of  value  into  tbe  new  corporation, 
and  that  it  was  a  sdieme  to  get  the  control 
and  management  of  complainante'  pn^erty, 
and  the  cbancellw  properly  granted  the  com- 
plainante relief.  Dean  v-  Oliver.  181  Ala. 
6S4,  80  South.  860.  The  bill  avers  that  Jack- 
son bad  full  knowledge  of  complalnanW 
rlghte  and  equities  when  be  bargained  tor 
the  propoty.  and  the  demnrrm  Intwposed 
bim  were  properly  ovoroled. 

The  decree  of  the  cbancdlor  is  affirmed. 

WBAKIiBT,  a  J.,  and  TYSON  and  SIM^ 
SON,  JJ.,  concur. 
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DATIB  T.  ffTATIl. 

(8ain«me  Goort  of  Alabama.    December  28, 
1904.  Reheorliv  Denied  July  1006.) 

1.  ConTBAon  —  Bun.Dnia  GonTBAura  —  Gon- 
STBUcnoN— Right  to  Tebuinatb. 

A  contract  employing  a  contractor  to  re- 
pair a  dwellitiK  Btipuleted  that  the  owner,  on 
the  architect's  certifying  that  the  refaeal  of 
the  contractor  to  comply  with  the  contract  waa 
BUfilcient  ground  for  the  owner  to  terminate  it, 
abould  be  at  liberty  to  terminate  it  and  to 
enter  on  the  premises  and  take  poesesaion  to 
complete  the  work.  Held,  that  the  owner  waa 
aathorised  to  absolatety  terminate  the  contract 
on  the  architect  giving  the  proper  oertl&cate. 

[Ed.  Note— For  caeea  in  point  aee  vol.  11, 
Gent  rug.  Gontracts,  »  100&-1009.] 

SL  TsBSFAsa  —  Gbiuinal  RespoRsiBixiTr — 

Tbispabbbb  aptbb  Wabnino. 

Where  a  contract  employing  a  contractor 
to  repair  a  dwelling  waa  terminated  by  the 
owiwr  in  the  manner  specified  by  the  terms  of 
the  contract,  and  the  owner,  after  terminating 
ft  warned  the  contractor  not  to  go  on  the  prem- 
ises, and  the  contractor  disregarded  the  warn- 
ing and  entered  on  the  premises,  he  waa  guilty 
of  a  criminal  treapass. 

[Ed.  Note. — ^For  casea  in  point  >ee  vol.  46, 
Cent  Dlf.  Treapan,  1 171.1 

Appeal  from  Glt7  Conrt  of  Mobile;  O.  J. 
Benunes.  Judges 

'To  be  officially  reported." 

Henry  T.  Davis  was  conTlcfed  of  trespass, 
and  be  ap[>eals.  Affirmed. 

R.  P.  Roach  and  Gregory  L.  &  H.  T. 
Smith,  for  appellant  Leslie  B.  Shelton,  R. 
O.  Clord<»i,  Jas.  B.  Webb,  and  Hasaey  Wilscm, 
Atty.  Qen.,  for  the  Stata 

McCLELLAN,  C.  J.  The  evidence  Is  wltb- 
ont  dispute  as  to  the  ownership  of  the  land 
upon  which  It  is  alleged  the  defbndant  tres- 
passed after  warning.  It  was  the  land  of 
Mrs.  8.  H.  Smith.  It  Is  also  shown  without 
controversy  that  the  defoidant  wait  upon 
this  Umd  immediately  after  being  warned 
not  to  go  ap<m  it  by  Mrs.  Smith  l^irongb  her 
anthorlnd  ageit  It  onUr  nonaina  to  be  coa.- 
Bldwed  whether  the  defendant  had  the  right 
to  go  on  the  land  notwithstanding  the  facta 
Jnat  stated.  His  wly  claim  of  audi  right  Is 
based  solely  upon  the  fact  that  he  had  entered 
into  a  written  contract  with  Mrs.  Smith  to  al- 
ter, enlarge,  and  r^lr  a  dwelling  bouse  there- 
on, had  entered  upon  tibe  performance  of  this 
contract,  and  continued  therein  np  to  and 
through  the  day  preceding  the  morning  on 
which  he  was  warned  not  to  go  on  the  land 
and  w«it  on  It  and  that  he  went  on  tba  land 
that  morning  to  continue  the  execution  of 
this  contract  The  reply  of  the  state  to  this 
defense,  in  the  first  place,  was  that  said 
contract  provided  tot  a  renunciation  of  It  by 
Mrs.  Smith  upon  a  certain  conflngency  there- 
in named,  that  this  contlngoicy  transpired, 
and  that  therenpon  b^re  said  warning  and 
entry  after  warning  she  had  renounced  and 
put  an  end  to  the  contract,  as  she  had  a 
right  to  and  informed  the  defendant  there- 
ott  and  that  thereupon  all  rights  of  the  de- 


fendant under  the  contract  were  avoided  and 
ceased,  and,  further,  that  whether  Mrs. 
Smith  had  a  right  under  the  contract  to 
terminate  It  as  and  when  she  did  or  not,  she 
in  fact  did  then  terminate  it,  and  that  while 
the  defendant  may  hare  had  a  cause  of  action 
against  her  for  a  breach  of  the  contract  by 
such  termination  op  renunciation,  he  was, 
after  snch  termination,  wholly  without  right 
to  proceed  with  Its  execution  or  to  enter  upon 
the  premises  for  that  or  any  other  purpose. 

Article  6  of  the  contract  Is  as  follows: 
"Should  the  contractor  at  any  time  refuse  or 
neglect  to  supply  a  sufficiency  of  properly 
skilled  workmen,  or  of  materials  of  the 
proper  qnall^,  or  fail  in  any  respect  to  pros- 
ecute the  work  with  promptness  and  diligence, 
or  fall  In  the  performance  of'  any  of  the 
agreements  herein  contained,  such  refusal, 
neglect  or  failure  being  certified  by  the  archi- 
tects, the  owner  shall  be  at  liberty,  after 
three  days*  written  notice  to  the  contractor 
to  provide  any  such  labor  or  materials,  and 
to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the 
contractor  under  this  contract ;  and  if  the 
architects  shall  certify  that  such  r&fusal, 
neglect  or  failure  Is  sufficient  ground  for  such 
action,  the  owner  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  contractor 
for  said  work  and  to  enter  upon  the  premises 
and  take  possession,  for  the  purpose  of  com- 
pleting the  work  Induded  under  this  contract 
of  all  materials,  tools,  and  appliances  there- 
on, and  to  employ  any  other  person  or  persons 
to  finish  the  work,  and  to  provide  the  mjate- 
rtals  therefor;  and  in  case  of  audi  discon- 
tinuance of  the  employment  of  the  contractor 
he  shall  not  be  entitled  to  receive  any  further 
payment  und»  this  contract  until  the  said 
work  diall  be  wholly  finished,  at  wfaldi  time. 
If  the  unpaid  balance  of  tibe  amount  to  be 
paid  under  tblB  contract  shall  exceed  the  ez' 
pmse  Incurred  by  the  owner  in  flnlshiug  tiie 
woik,  such  excess  shall  be  paid  by  the  owner 
to  the  contractor;  hut,  if  such  expoise  shall 
exceed  such  unpaid  balance,  the  contractor 
shall  pay  the  difference  to  the  owner.  The 
expense  Incurred  the  owner  as  herein  pro- 
vided, eltiier  for  furnishing  materials  or  fOr 
finishing  the  work,  and  any  damage  Incurred 
ttirough  sndi  default  slun  be  audited  and 
certified  by 'the  architects,  whose  certificata 
thereof  shall  be  oonclnslve  upon  the  parties.** 
Under  these  provisions  of  the  omtract  tbe 
architects  on  April  2T,  1004,  wrote  as  follows 
to  Mrs.  Smith :  "We  enclose  you  herewith  a 
copy  of  notice  that  we  have  this  day  mailed 
Mr.  H.  V.  Davln,  the  contractor  fbr  the  re- 
modeling of  yonr  residence.  We  also  wish 
to  notify  you  that  In  oor  opinion  Mr.  Davla 
has  neglected  and  failed  to  furnish  the  ma- 
terials of  the  Quality  specified  and  that  the 
workmanship  Is  not  of  the  proper  quality, 
and  that  Is  sufficient  ground  for  you  to  pro- 
ceed according  to  the  terms  of  yonr  contract 
and  notify  him  that  If  the  same  are  not  forth- 
coming in  three  days  as  stipulated  in  your 
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contrajct  that  yoa  will  be  Jostlfled  In  taking 
the  matter  in  hand  and  providing  the  ma- 
terlals  and  labor  and  completing  the  build- 
ing." Thereupon,  on  April  29,  1904,  Mrs. 
Smith  wrote  as  follows  to  Darls:  "Having 
been  notified  by  my  architects,  Messrs.Wat- 
klus  &  HutchiBSon,  that  their  opinion  your 
refusal  and  neglect  and  failure  to  provide  a 
Buffldency  of  properly  skilled  workmen  and 
materials  of  the  proiwr  qnality  for  the  re- 
modeling of  my  residence  Is  sufficient  grounds 
to  Justify  me  In  terminating  ybur  employment 
as  contractor,  I  hereby  notify  you  that  unless 
within  three  days,  as  provided  In  article  5 
of  your  contract,  you  remove  all  work  and 
materials,  and  replace  with  work  and  ma- 
terials of  property  quality,  that  I  shall  take 
possession  of  the  premises  and  complete  the 
work,  as  set  forth  In  your  contract  1  r^ret 
having  to  do  this,  but  your  apparent  Intention 
to  violate  the  contract  in  every  branch  of  the 
work  make  It  a  necessity." 

It  Is  thus  made  to  appear  that  the  contract 
between  Mrs.  Smith  and  Davis  authorized  the 
former  absolutely  to  terminate  it  upon  a  cer- 
tain certificate  or  statement  of  the  architects, 
that  this  certificate  was  made  by  the  archi- 
tects, and  that  acting  upon  It  Mrs.  Smith 
elected  to  terminate  the  contract  and  duly  no- 
tified Davis  that,  unless  he  did  certain  thiugs 
within  three  days,  she  would  take  possession 
and  do  the  work,  etc.,  stipulated  In  the  con- 
tract, herself.  The  evidence  shows  that  the 
things  referred  to  were  not  done  by  Davis, 
and  that  at  the  end  of  that  time  she  took 
possession,  and  warned  Davis  not  to  go  upon 
the  premises.  The  facts  stated  constituted 
an  abrogation  of  the  contract,  and  with  It 
all  right  of  entry  Davis  had  had  under  It 
Apart  from  the  contract  he  had  no  right 
of  entry.  Having  at  the  time  of  the  entry 
for  which  he  is  prosecuted  no  right  under  the 
contract  and  the  warning  to  him  not  to  enter 
being  proved  without  controversy,  as  were  the 
other  facts  to  which  we  have  adverted,  the 
court  properly  gave  the  affirmative  charge  for 
the  state.  The  same  conclusion  might  jwssl- 
bly  be  rested  on  the  mere  fact  that  Mrs. 
Smith  put  an  end  to  the  contract,  eroi  though 
her  refusal  to  allow  Davis  to  proceed  with 
its  performance  had  been  unauthorized  by 
the  instrument  and  of  consequence  wrongful. 
Davis  V.  BronsoD,  2  N.  D.  800,  60  N.  W.  836. 
10  L.  R.  A.  6S6,  88  Am.  8t  R«p.  783,  and 
notes. 

Affirmed. 

TTSON,  SIMPSON,  and  ANDERSON.  JJ., 
concur. 


THEODOBE  LAND  CO.  v.  LYON. 

<Supreme  Court  of  Alabama.   April  28,  1908. 
Behearing  Denied  July  6.  1906.) 

1.  EVIDBNOH— ADHISSION  OF  SeCONDAXT  EVX- 

dence—Pboov  a8  to  Possession  of  Ihsibtt- 

HENT. 

A  question  asked  a  witness  as  to  whether 
he  had  a  certain  map  in  his  pouession  was 


competent  for  the  purpose  <tf  establishing  the 

Sreoicate  for  the  introduction  of  Moondary  evi- 
ence. 

[Ed.  Note.^For  eases  in  point,  sea  toL  20, 
Cent.  Dig.  Evidence.  H  68S-641.] 

Z  TBIAX— BVIDKnCE— OBJBCTIONa— SOFFIdEN- 

CT  OF  Objections. 

An  i^ection  to  two  qaestl<ns  asked  a  wit- 
ness, one  of  which  was  proper,  was  pnverly 
overruled. 

[Ed.  Note.— For  cases  in_pohit  see  vol.  46, 
Cent  Dig.  Trial,  H  223-mT 

5.  Appeal  —  Habhless  Ebbob — Rnx.iNGS  on 

EVIDBHOE. 

The  error  in  overmlinc  an  objection  to  a 
question  aaked  a  witness  culiuc  for  a  statement 
as  to  the  contents  of  an  Instrument  was  barm- 
less,  where  the  witness  stated  that  he  did  not 
IcDow  the  contents. 

4.  Tbial— OBJBonoNa  to  Bvidenob— Tiue  to 
Make. 

A  witness  on  direct  examination  testified 
to  a  fact  On  eross-ezamlnation  it  was  shown 
that  the  only  way  he  knew  anything  about  the 
fact  testified  to  was  that  somebody  had  told 
him  about  It  The  cross-examiner  thereupon 
moved  the  court  to  exclude  the  t^timony  of  the 
witness  as  hearsay.  Held  that,  as  the  cross-ex- 
aminer had  availed  bimself  of  the  first  oppor- 
tunity to  have  the  evidence  excluded,  the  motion 
should  have  been  sustained. 

Note. — For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  H  242-24S.] 

C  Ejectment— Tbiai^Inbtbuotions. 

In  ejectment  on  the  concluBion  of  the  evi- 
dence, defendant  withdrew  Its  defense  to  a  sec- 
tion of  land,  being  a  part  of  the  land  in  con- 
troversy. At  the  beginning  of  the  trial  defend- 
ant had  entered  a  disclaimer  as  to  part  of  this 
section,  but  not  as  to  all  of  It.  Held,  that  the 
court  committed  no  error  in  charging  that  if 
the  Jury  believed  the  evidence  they  ^ould  find 
for  plaintiff. 

6.  I^IAL  —  iNSTBnCTIONS  —  iNSTBUCTIOHfl  OW 

Effect  of  EvinENCB. 

In  ejectment  defendant  entered  a  disclaim- 
er us  to  a  part  of  the  land  and  at  the  conclu- 
sion of  the  evidence  withdrew  Its  defense  to  an- 
other part  of  the  land.  As  to  the  other  land  in 
controversy  there  was  evidence  showing  that  de- 
fendant held  title  thereto  under  adverse  pos- 
session. Held,  that  an  Instruction  directing  the 
Jury  to  find  for  plaintiff  for  the  lands  sued  for 
was  erroneous  as  a  charge  on  the  effect  of  the 
testimony,  in  violation  of  Code  1896,  S  3826. 

7.  Advbbsb  Posbebbioh  —  ConvLiormo  Eti- 
DBNOB— Question  fob  Jdbt. 

Where,  in  ejectment,  defendant  relied  on 
adverse  possession,  and  the  evidence  on  the  issue 
of  adverse  possesston  was  In  conflict,  tbs  qne»- 
tion  of  adverse  posscasicm  must  be  suhmltted  to 
the  jury. 

(Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  H  691-701.) 

Appeal  from  Circuit  Court  Mobile  County; 
Samuel  B.  Browne,  Judge. 

"Not  officially  reported." 

Ejectment  by  Emily  O.  Lyon  against  the 
Theodore  Land  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reveraed 
and  remanded. 

On  condnslMi  of  the  testimony  ttaa  court 
gave  the  following  charge  at  the  request 
In  writing  of  the  plaintiff:  "It  the  Jnry  be- 
lieve the  erldence,  tliey  muat  find  for  the 
plaintiff."  The  court  tben  es  mwo  motu 
stated  to  the  Jury  that  they  must  find  for 
the  plaintiff  tor  the  lands  aned  for  In  tha 
complaint 
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Mcintosh  &  RIcb.  for  appellant  Erwln 
A  McAlew,  for  appellee. 

DOWDHLL,  J.  There  are  four  assign- 
ments of  error.  The  first  and  second  relate 
to  the  mllngs  of  the  court  on  the  Introduc- 
tion of  evidence.  The  third  and  fourth  re- 
late to  Instmctlona  of  the  court  glTan  to  the 
jury. 

In  regard  to  the  first  assignmoit  of  error, 
the  bill  of  exceptions  shows  that  two  qnes- 
tions  were  asked  the  witness  Lombard  In 
reference  to  a  map;  the  first  question  call- 
ing for  a  statement  as  to  the  contents  of 
the  map,  and  which  the  witness  could  not 
or  did  not  answer,  except  by  saying  that 
be  did  not  know,  and  the  second  question 
Interrogating  the  witness  as  to  whether  he 
(witness)  bad  the  map.  The  bill  of  excep- 
tions then  recites:  "Defendant  objected  to 
these  questions,  the  court  overruled  the  ob- 
jection, and  the  defendant  then  and  there 
duly  excepted."  It  does  not  appear  from 
this  Btatemrat  that  the  questions  were  sep- 
arately objected  to  In  the  order  In  which 
they  were  asked.  The  second  question  was 
clearly  competent  towards  establishing  the 
predicate  for  the  Introduction  of  secondary 
«vldence.  There  was  no  ei'ror,  therefore; 
In  the  niUng  of  the  court  on  the  objection. 
Moreover,  the  answer  to  the  first  question 
was  entirely  harmless  to  the  defendant. 

This  witness  on  his  direct  examination 
testified  that  Mr.  Hleronymns  bad  Mr.  An- 
-derson'B  land  leased,  "and  he  gave  Mr.  Shaw 
permission  to  get  logs  ofT  of  Mr.  Anderson's 
land  In  return  for  the  logs  he  cut  off  of 
this  land"— meaning  the  land  In  controversy. 
On  the  crosa-examlnatlon  of  this  witness 
It  was  developed  that  the  only  way  he  knew 
anything  about  the  logs  being  cut  off  this 
land  and  about  the  permission  that  Hlerony- 
mns had  given  Mr.  Shaw  was  that  some- 
body  told  him  so.  The  defendant  thereupon 
moved  the  court  to  rule  out  the  above  testi- 
mony of  the  witness  on  the  ground  of  Its 
being  hearsay.  Tlie  court  overruled  the 
motion,  and  tlie  defendant  excepted.  The 
-evidence  was  clearly  hearsay,  and  the  de- 
fendant had  availed  himself  of  the  first  op- 
portunity to  have  It  excluded.  The  motion 
sbonld  have  been  sustained,  and  the  evidence 
excluded,  and  In  refusing  to  do  so  the  court 
committed  error. 

Upon  the  conclusion  of  the  evidence  In 
the  case  the  defendant  stated  that  It  with- 
drew Its  defense  to  the  S.  EX  %  of  the  N.  B. 

section  17,  this  being  a  part  of  the  land 
described  In  the  complaint.  At  the  be^nnlng 
of  the  trial  the  defendant  had  entered  a  dis- 
claimer as  to  a  part  of  this  land,  but  not 
as  to  all  of  It.  On  this  statement  of  the 
defendant  the  court  committed  no  error  In 
giving  the  general  charge  requested  In  writ- 
ing by  the  plaintiff  In  the  form  In  which  It 
■was  asked.  The  court,  however,  went  a 
«tep  farther,  and  ex  mero  motu  stated  to 
tbe  jury  that  they  must  find  for  the  plaintiff 


for  the  lands  described  In  the  complaint 
In  this  tbe  court  committed  error,  as  the 
complaint  contained  other  lands  than  those 
above  mentioned,  as  to  which  tbe  defendant 
stated  that  It  withdrew  its  defense.  As  to 
the  other  lands  described  in  the  complaint 
there  was  evidence  on  the  part  of  the  defend- 
ant that  it  and  those  under  whom  It  claimed 
had  been  In  tbe  open,  notorious,  and  adverse 
possession  of  the  lands  under  color  of  title 
and  claim  of  owntxahip  continuously  for  a 
period  of  more  than  10  years  prior  to  the 
commencement  of  this  suit  Indeed,  some 
of  tbe  witnesses  for  the  defendant,  without 
objection,  testified  In  terms  to  this  state  of 
facts.  The  ex  mero  motu  statement  of  the 
court  to  the  jury  was  a  charge  on  the  ef- 
fect of  the  testimony,  which  can  never  be 
done  by  tbe  court  "unless  required  to  do 
so  by  one  of  the  parties."  Section  8326, 
Code  1896.  Moreover,  on  the  evidence  In 
this  case,  the  question  of  adverse  possession 
by  the  defendant  of  the  S.  E.  ^  of  the  S.  E. 
^  of  section  7.  and  the  N.  W.  %  of  the  N.  W. 
%  of  section  17,  was  one  that  should  have 
been  left  to  the  Jury,  since  clearly  there 
was  a  conflict  in  tbe  evidence  In  regard  to  the 
same.  For  the  errors  pointed  out  the  Judg- 
ment appealed  from  must  be  reversed  and  tbe 
cause  remanded.  Reversed  and  remanded. 

HARALSON,  ANDERSON,  and  DENBON, 
JJ.,  concur. 


FLEMING  &  HINES  v.  LOUISVILLE  &  N. 
R.  CO. 

(Sopreme  Court  of  Alabama.   May  10,  190Gl 
Rehearing  Denied  July  6,  1906.) 

New  TbIAL— DlSBEflABDINQ  iKSTBTTCnONS. 

The  granting  of  a  new  trial  bt^canse  of  the 
Jury  disregarding  iustructiona  that  plaintiff 
comd  only  recover  nominal  damages.  Is  proper, 
without  regard  to  whether  the  instructions  were 

errooeouB. 

[Ed.  Note^For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial.  8S  132-131.] 

Appeal  from  Circuit  Court  Mobile  County; 
Samuel  B.  Browne,  Judge. 

"To  be  oflicially  reported." 

Action  hy  Fleming  &  Hines  against  the 
Louisville  St  Nashville  Railroad  Company  for 
Injury  to  a  live  stock  shlpmoit  From  an 
order  granting  defendant  a  new  trial,  plain- 
tiffs appeal.  Affirmed. 

R.  W.  Stouts,  for  aK>ellantB.  Gregory  L. 
Smith  and  Joel  W.  Ooldsby,  for  appellee. 

ANDERSON,  J.  The  only  question  we 
are  called  upon  to  determine  on  this  ap- 
peal relates  to  the  action  of  the  trial  court  In 
granting  a  new  trial.  The  court  charged  tbe 
Jury  that  plaintiff  could  only  recover  nominal 
damages,  and  the  Jury,  In  disregard  of  the  In- 
structions, brought  in  a  verdict  for  $265,  and 
the  trial  court  properly  set  the  verdict  aside. 
It  Is  essential  to  an  orderly  administration  of 
Justice  that  Juries  should  obey  tbe  Instruc- 
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tlons  of  the  court.  If  the  court  1b  tn  error  In 
giving  Instructions,  the  jury  should,  neverthe- 
less, obey  the  instructions,  and  the  Injured 
party  would  have  recourse  by  appeal  to  this 
court,  which  is  the  proper  fomm  to  paw  iqwn 
the  actions  of  the  trial  court 
Affirmed. 

WEAKLEY,  O.  and  TXSON  and  SIMP- 
BON,  JJ^  concnr. 


ANDERSON  v.  FULLER  et  al. 

(Supreme  Goort  of  Florida,  DWlalon  B.  Jane 
11,  1906.) 

1.  Municipal  GoBPoaA.TioNs  —  Public  Iu- 
fbovements  —  awaud  ot  contracts  to 
Lowest  Bidder. 

Where  the  charter  or  iDcorporating  act  re- 

?uiies  the  officers  of  a  city  to  award  contracts 
or  public  works  to  the  lowest  bidder,  a  con- 
tract made  in  violation  of  its  reguirementa  is 
illegal  and  void,  and  neither  the  municipaTitj 
nor  its  sobordinate  officers  can  make  a  binding 
contract  for  such  work,  except  In  compliance 
with  the  requiremenu  of  the  law. 

[Ed.  Note.^ — ^For  eases  In  point,  see  vol.  86^ 
Cent.  Dig.  Munidpal  Oorporatlons,  i  862J 

2.  Sahx. 

The  intention  of  the  law  in  requiring  such 
coDtracta  to  be  let  or  awarded  to  the  lowest 
responsible  bidder  for  the  work  is  to  secure  the 
pablic  improvement  at  the  lowest  reasonable 
cost  to  the  taxpayers.  Therefore  the  incorpora- 
tion Into  the  advertisement  for  bids,  or  into  the 
specifications  of  the  work,  upon  which  such  bids 
are  predicated,  of  illegal  or  unauthorized  con- 
ditions or  obligations  open  the  contractor,  com- 
plin m-p  with  which  on  bis  part  will  necessarily 
and  illegally  increase  the  cost  of  the  work,  ia 
not  a  IcTtinc  of  snch  contract  to  the  lowest  bid* 
der  within  the  meaning  of  the  law,  and  wlU 
render  the  contract  lll^al  and  void. 

[Ed.  Noter— For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,     857,  868.] 

8.  Saue— Damages. 

When  a  municipal  corporation  confines 
itaelf  within  the  limits  of  its  power  aad  juris* 
diction,  it  is  not  liable  to  an  action  for  conse- 
quential damages  to  private  property  or  per- 
sons (nnlesB  such  liability  Is  imposed  by  si>eecial 
constitutional  proviaion  or  by  statute),  where 
the  act  complained  of  was  done  by  it  or  its 
officers  under  and  pursuant  to  authority  con- 
ferred by  a  valid  act  of  the  L^slature,  and 
there  has  been  no  want  ^of  reasonable  care  or 
want  of  reasonable  skill  In  the  execution  of  the 

flower,  although  the  same  act,  if  done  withoat 
egislative  sanction,  wonld  be  actionable. 
4.  Watbrs  and  Watkb  Coueses— Municipal 
Water  Supply— Watkb  Gompant— Rights 
IN  Streets— Intebfebenck  with  Mainb. 
While  municipalities  may  by  ordinance 
grant  to  Individuals  and  corporations  the  privi- 
lege of  occupying  the  streets  and  public  ways 
for  lawful  purposes,  such  as  railroad  tracks, 
poles,  wires,  gas  and  water  pipes,  such  rights 
are  at  all  times  held  in  subordination  to  ttati 
superior  rights  of  the  pablic,  and  all  necessary 
and  desirable  police  ordinances,  that  are  reason- 
able, may  be  enacted  and  enforced  to  protect 
the  public  health,  safety,  and  conveoieni^  not- 
witlwtandinK  the  same  may  interfere  with  legal 
franchise  rights,  ^ins  a  water  company  pla- 
cing its  pipes  in  the  streets  under  a  franchise 
contract  with  the  city  does  so  In  subordination 
to  the  superior  rights  of  the  public,  through  Its 
duly  constituted  municipal  authorities,  to  con- 
struct sewers  in  the  same  stnets  whenever  and 


wherever  the  public  Interest  demands;  and  if 
In  consequence  of  the  exercise  of  this  right  the 
water  company  is  compelled  to  relay  its  pipes,  In 
the  absence  of  unreasonable  or  malleionB  conduct, 
it  has  no  cause  of  action  against  the  corporation 
for  reimbursement  on  account  thereof  And 
the  city  In  snch  a  case  has  no  authority  vol- 
untarily to  burden  Itself  or  its  taxpayers  with 
the  payment  of  damages  necesanrilv  consequent 
upon  the  reasonably  careful  and  skillful  execo- 
tion  of  its  authorized  public  works. 

[Ed.  Note. — For  cases  in  point,  s?e  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  {  279.] 

fi.  Munioipal  Cobpobation  —  Illegal  Con- 
tbacts  —  Patuents  —  Injunction  bt  Tax- 

PATEB. 

The  law  is  well  settled  that  a  taxpayer  in 
a  city  can  properly  maintain  a  bill  to  restrain 
public  offidals  of  the  city  Mm  payinx  out 
public  moneys  upon  a  void  and  unautborixM  con- 
tract 

[Ed.  Note. — For  cases  In  point,  see  vol.  36. 
Cent.  Dig.  Municipal  Corporations,  {  2163.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  HlUsboroagh 
County ;  Joseph  B.  Wall,  Judge. 

Action  by  J.  B.  Anderson  against  W.  B. 
Fuller  and  others.  From  an  order  daiying 
the  ai^Uant's  application  for  an  Injunctton, 
he  ajipeals.  Beversed  and  remanded. 

On  the  27th  day  of  September,  1906,  tiie 
appellant  alleging  that  be  was  a  citizen  and 
taxpayer  upon  real  and  personal  property  in 
the  city  of  Tampa,  Fla.,  filed  his  bill  in 
equity  in  the  circuit  court  of  HUlsborongh 
county  against  the  appellees  W.  R.  Fuller, 
Robert  Mugge,  S.  J.  Drawdy,  and  B.  M.  Bal- 
bontln,  as  members  of  the  board  of  commis- 
Bloners  of  public  works  of  said  city  of  Tam- 
pa, and  against  the  appellees  George  C  War- 
ren and  Fred  T.  Warren,  alleging  therein, 
among  other  things:  That  the  said  board 
of  commissioners  of  public  works,  being 
thereunto  duly  authorized,  published  a 
notice  calling  for  bids  for  furnish- 
ing the  material  and  labor  necessary 
to  construct  a  sewerage  system'  In  certain 
streets,  alleys,  and  avraues  of  the  said 
c\ty  of  Tampa,  a  copy  of  which  notice  Is  at- 
tached an  an  exhibit  to  the  bill.  Said  no- 
tice for  bids  refers  to  certain  speclficatloiis 
in  the  bands  of  the  engineer  of  the  board 
that  are  to  be  made  the  basis  of  such  bids, 
and  a  copy  of  such  speclflcatlons  is  also 
attached  as  an  exhibit  to  the  bill.  That  on 
the  Ist  day  of  August,  1905,  the  defend- 
ants George  C.  Warren  and  Fred  T.  Warren 
submitted  to  and  filed  with  the  said  board  of 
commissioners  of  public  works  a  bid  for  fur- 
nlsblng  the  material  and  the  performance 
of  the  labor  necessary  to  carry  out  the  said 
contract;  that  afterwards,  in  Angust,  19U5, 
the  said  board  of  commissioners  of  public 
works  accepted  said  bid  of  the  said  George 
C.  and  Fred  T.  Warren,  and  afterwards,  on 
the  31st  day  of  August,  1905,  attempted  to 
enter  into  various  written  contracts  with  the 
said  Warrens  for  the  carrying  out  of  the  work 
provided  for  In  said  plans  and  specificatloiu 
and.  the  bid  made  by  them,  the  exact  number 


Digilized  by 


Google 


Fla.) 


ANDERSON 


T.  FULLER 


685 


of  contracts  so  entered  Into  being  unknown 
to  your  orator,  bat  alleges  that  all  of  said 
contracts  were  Identical  In  their  provisions, 
except  as  to  diffannces  In  the  amounts  bid 
on  different  streets  as  shown  in  their  dif- 
ferait  bids.  A  copy  of  such  contracts  is  at- 
tached as  an  exhibit  to  the  bill.  That  said 
Warrens,  with  whom  the  said  contracts  were 
BO  entered  Into,  were  not  in  fact  the  lowest 
responsible  bidders  for  the  said  contract,  but 
that  there  was  submitted  to  and  filed  with 
■aid  board  at  tlie  same  time  a  bid  on  the  part 
of  Jos^b  E.  and  George  W.  Bryan,  partnera 
as  Bryan  &  Co.,  which  was  In  fact  a  lower 
bid  than  that  of  the  said  Warren  ft  Warren 
by  approximately  the  sum  of  10,000  and  that 
said  Bryan  ft  Go.  are  and  were  responsible 
bidders,  able  to  carry  ont  and  perform  the 
suld  contract,  and  that  said  board  of  com- 
missioners were  flilly  satisfied  as  to  the  re- 
flponslblllty  of  the  said  Bryan  ft  Go.,  notwith- 
standing the  fact  that  th^  awarded  the  con- 
tract to  the  sidd  Warren  ft  Warren.  That 
said  contracts  entered  Into  between  the  said 
board  of  commissioners  of  public  works  and 
the  said  Warren  ft  Warren  are  upon  their 
face  utterly  null  and  void,  among  otber  rea- 
sons, for  the  reasons  hereinafter  mentioned : 

(a)  That  the  said  contraclB  do  not  conform 
to  the  adTertisanent  for  bids  and  the  plans 
and  specIflcatlonB  therein  referred  to. 

(b)  That  said  contracts  reserred  to  the 
eald  board  of  commissioners  of  public  works 
the  power  to  Increase  or  diminish  the  work, 
to  make  any  change  In  the  line,  grade,  plan, 
form,  position,  dimensions,  and  material  of 
the  work,  either  before  or  after  construction. 

(c)  That  the  said  specifications  required 
and  the  suld  contracts  provided  that  the  con- 
tractor at  his  own  expense  should  remove  all 
gas  pipes,  water  pipes,  and  conduits  forming 
an  obstnictlon  to  the  line  or  grade  pt  the 
sewer. 

(d)  That  said  specifications  required  and 
the  said  contracts  provided  that  the  contractor 
shall  be  responsible  for  all  the  damages  to 
balldlDgs,  bridges,  railroads,  street  car  lines, 
pipes,  culverts,  or  other  property  on  the  line 
of  the  work,  and  for  all  Injury  to  gas  or 
water  pipes,  and  for  all  waste  of  gas  or 
-water  dne  to  the  execution  of  the  work. 

(e)  Tliat  said  contracts  provided  that  the 
price  bid  by  the  said  contractor  should  In- 
clude the  replacing  of  ail  water  courses  and 
drains,  or  proper  rearrangement  and  recon- 
Htruction  of  any  drain,  water  pipe,  gas  pipe, 
telegraph,  telephone,  or  electric  poles,  pipes, 
or  any  conduit  of  any  nature  or  description 
which  may  be  encountered  and  injured,  or 
which  may  Interfere  with  the  line  or  grade 
of  the  work;  also  the  maintaining  of  travel 
over  any  railroad  or  street  car  line  which 
may  be  liable  to  obstruction  by  reason  of 
said  work,  and  the  vvopet  repair  of  any  In- 
jury to  the  same. 

(f)  That  said  specifications  required,  and 
tbt  said  ctmtracts  provided,  that  the  con- 


tractor should  assume  liability  tt>r  all  dam- 
ages occasioned  by  doing  the  work  therein 
provided. 

(g)  That  in  and  by  the  said  contracts  the 
said  board  of  commlmloners  abdicated  their 
functions  in  fiivor  of  the  city -engineer  and 
Invested  him  with  powors  and  duties  not 
authorized  by  law. 

(b)  Tbat  the  said  contracts  and  the  spedfi- 
cations  made  a  part  thereof  constituted  an 
unlawful  delegation  of  the  authority  of  the 
board  of  commlssionera  of  public  works  In 
respect  to  duties  imposed  upon  them  by  law, 
and  Incapable  of  delegation. 

(1)  That  the  notice  calling  for  bids  by  re- 
qulrti%  separate  bids  on  each  street  violated 
the  provisions  of  the  city  charter  of  said  Tlty 
which  requires  all  contracts  to  be  let  to  the 
lowest  responsible  bidder. 

(J)  Tbat  said  specifications  upon  which  bids 
were  called  for  did  not  sufficiently  apprise 
bidden  of  the  nature,  extent,  and  character 
of  the  work,  so  as  to  comply  with  tbe  city 
charter  requiring  all  contracts  to  be  let  to 
the  lowest  responsible  bidder. 

(k)  That  ttw  said  craitracts  are  illegal  and 
void. 

That  the  said  dty  of  Tampa  Is  not  Its^ 
tbe  owner  of  any  gas  or  water  pipes  In  tbe 
streets  of  said  dty,  or  of  any  telegraph,  t^e- 
phone,  or  ^ectrlc  poles,  pipes,  or  conduits 
of  any  nature,  or  railroad  or  street  car  line 
operated  within  the  city  of  Tampa,  and  that 
all  of  the  same  are  owned  by  private  corpo- 
ratiims  doing  bnriness  in  tlie  dty  of  Tampa 
under  franchises  or  licenses  from  said  dty, 
and  that  said  city  tfu  no  power  or  author- 
ity. eithOT  directly  or  Indirectly,  to  appropri- 
ate money  of  the  dty  or  Impose  an  expense 
on  tbe  taxpayers  of  the  dty  tar  the  bendtt 
of  tbe  said  private  ooipcHrations  or  any  of 
than,  all  of  wUch  hold  th^  franchises  or 
licmaes  subject  to  the  power  of  the  dty 
to  require  ttie  construction  of  a  sewerage 
system  In  the  streeta  of  the  satd  dty  In  the 
Interest  of  the  public  health  of  said  dty.  and 
tbat  some  of  the  Instmmento  or  agencies  of 
tbe  said  private  corporations  will  be  encoun- 
twed,  and  that  tlte  tnstalbnent  of  the  said 
sewerage  system  will  render  It  necessa^  to 
remove  or  change  the  same  in  the  perform- 
ance of  tbe  said  omtraets. 

That  said  contracts  are  further  illegal  and 
Told  for  the  reason  that  In  the  proposed 
form  of  agreement  furnished  the  said 
board  of  commlssionera  of  public  works  to 
some  or  all  of  the  bidders  on  the  said  con- 
tract as  a  basis  upon  which  bids  should  be 
submitted,  and  particularly  to  the  said  firm 
9t  Bryan  ft  Co.  there  was  included  a  danse 
In  the  fdlowing  words:  "^yments  for  the 
above  work  under  tbts  contract  may  be 
made  witii  cash  or  eertlflcates  of  Indebted- 
ness for  pBTing  and  sewers  as  the  bMrt 
of  public  works  may  elect"  while  In  tiie  said 
contracts  as  entered  into  In  writing  and  exe- 
cuted by  the  said  board  of  commlsslonen  of 
public  works  and  the  said  Warren  &  Warren 
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there  Ib  no  such  clause  or  proviston.  That 
all  of  the  said  contracts  for  doing  the  en- 
tire work  spedfled  In  the  said  advertise- 
ment have  been  executed  b7  the  said  board 
of  public  works  and  the  said  Warren  &  War- 
ren, and  that  your  orator  Is  Informed  and 
believes  that  the  said  Warren  &  Warr^ 
are  now  preparing  to  enter  upon  the  per- 
formance of  the  said  contract,  and  If  they 
are  permitted  to  do  so,  and  the  said  board 
Is  permitted  to  pay  out  moneys  mider  the 
said  contract,  the  moneys  of  the  said  city 
win  be  Illegally  diverted  to  a  purpose  not  au- 
thorized by  law,  and  an  illegal  burden  there- 
by Imposed  upon  the  taxpayers  of  said  city. 

The  prayers  of  the  bill  were  that  the  said 
contracts  and  each  of  them,  separately  and 
as  an  entirety,  be  decreed  to  be  noil  and 
void  and  to  have  no  binding  force  or  obliga- 
tion upon  the  city  of  Tampa  or  the  officers 
thereof;  that  the  def^idants,  and  each  and 
every  of  th^,  their  agents,  servants,  and 
employds,  be  enjoined  and  restrained  from 
carrying  out  the  terms  of  the  said  contracts 
and  each  of  them,  or  attempting  ko  enforce 
them,  or  either  of  them,  in  any  manner,  shape, 
or  form,  and  particularly  from  paying  out 
or  attempting  to  pay  out  any  moneys  there- 
under to  the  said  Warren  &  Warren  or  to 
any  one  in  their  behalf ;  that  If  any  moneys 
have  been  heretofore  or  shall  be  nereafter 
paid  out  to  the  said  Warren  &  Warren,  or 
either  of  them,  or  to  any"  one  in  their  be- 
half, on  account  of  the  said  alleged  contracts, 
an  accounting  shall  be  taken  thereof  by  and 
under  the  direction  of  tbe  court,  and  that  the 
said  defendants  W.  R.  Fuller,  Robert  Mi^ge, 
S.  J.  Drawdy,  and  B.  lu.  Balbontin  be  de- 
creed to  restore  and  pay  to  tbe  city  of  Tam- 
pa any  and  all  moneys  so  nnlawfully  divert- 
ed by  them;  and  for  a  temporary  Injunction, 
for  subpoena,  and  for  general  relief. 

Tbe  defendants  answered  the  bill,  admit- 
ting all  of  the  material  averments  thereof  as 
to  the  terms  and  provisions  of  the  advertise- 
ment for  bids  for  said  work,  and  as  to  the 
terms  of  the  specifications  for  such  work 
that  were  the  basis  for  the  bids,  and  as  to 
the  terms  and  provisions  of  the  contracts 
entered  Into  for  such  work,  but  allege  by 
way  of  demurrer  that  such  averments  of  the 
bill,  If  true,  do  not  afTect  the  validly  of  such 
contracts.  They  deny  that  Warren  &  War- 
ren were  not  the  lowest  responsible  bidders, 
and  deny  that  the  bid  of  Bryan  ft  Oo.  was 
lower  than  that  of  Warren  &  Warren.  The 
answers  seek  to  avoid  the  allegation  of  the  bill 
that  said  contracts  and  speclflcafions  for  the 
work  on  which  they  are  based  unlawfully 
obligate  the  contractors  under  the  terms  of 
their  bid  to  remove  and  replace  at  their  cost 
all  water  pipes,  gas  pipes,  and  telegraph,  tele- 
phone, and  electric  light  i>oles,  pipes,  and  con- 
duits, and  street  railway  tracks  that  may  come 
or  stand  In  the  way  of  laying  said  sewers,  by 
alleging  that  none  of  such  things  were  as 
a  matter  of  fact  in  the  way  of  such  sewers 
as  planned  to  be  laid,  and  none  thereof 


would  in  fact  have  to  be  moved  and  replaced 
in  consequence  of  the  laying  of  said  sewers. 
They  deny  that  said  board  of  public  works  in 
and  by  said  contracts  abdicated  Its  func- 
tions or  Illegally  delegated  its  functions  and 
powers  to  the  city  engineer  in  the  matter 
of  constructing  such  sewers,  or  thereby  cloth- 
ed him  with  duties  not  authorized  by  law. 
or  that  were  exclusively  to  be  performed  by 
said  board.  Said  answers  further  seek  to 
avoid  the  allegations  of  the  bill  to  the  ef- 
fect that  said  contracts  illegally  Impose  tbe 
burden  directly  upon  the  contractor  and  In- 
directly upon  the  city  of  the  cost  of  the  re- 
moval and  replacemrat  of  all  telegraph,  tele- 
phone, and  electric  light  poles,  pipes,  and  con- 
duits, and  gas  and  water  pipes,  drains,  and 
conduits,  street  car  tracks,  etc,  that  may 
come  within  tbe  line  of  laying  said  sewers, 
by  averring  that,  though  said  provisions  were 
contained  In  said  speciflcaUons  and  contracts 
based  thereon,  yet  it  meant  nothing,  as  it 
bad  always  been  and  was  so  understood 
that,  notwithstanding  such  provisions  were 
In  said  contracts,  yet  the  public  authorities 
of  said  city  uniformly  construed  it,  and  the 
gas,  water,  electric  light,  street  railway,  and 
telephone  companies  in  said  city  uniformly 
construed  It,  to  the  effect  that  whatever  re- 
movals or  rearrangements  were  necessary 
to  be  made  by  the  said  respective  private 
corporations  In  consequence  of  sewerage  work 
were  always  to  be  made  by  and  at  tbe  ei.- 
pense  of  the  corporation  so  affected,  and  not 
at  the  expaise  of  the  city  contractor  or  the 
city  of  Tampa,  and  that  such  has  been  the 
miiversa!  constmctlon  and  practice  since 
1897  and  up  to  the  present  time;  the  con- 
tracts in  each  Instance  ^ce  1897  having 
been  the  same  as  these  contracts  that  are 
complained  of.  Tbe  separate  answers  of  tiie 
defendants  Warren  &  Warren  were  practical- 
ly the  same  as  that  of  the  board  of  public 
works.  Upon  the  bill  with  Its  exhibits,  an- 
swers, and  ex  parte  affidavits  filed  on  behalf 
of  the  defendants  sustaining  the  averments  of 
fact  In  their  answers,  application  was  made 
by  tbe  complainant  to  the  circuit  Judge  for 
a  temporary  Injunction  as  prayed  In  tbe  bill. 
After  argument  the  application  was  denied 
by  an  order  made  December  80,  1905,  and 
from  this  order  denying  the  injimctlon  the 
complainant  below  has  takok  his  an>eal  ta 
this  court. 

Macfarlane  &  Q\m  and  John  P.  Wall,  tor 
appellant  Sparkman  A  Oarter,  Peter  O. 
Knight,  and  0.  O.  Whitaker.  for  appellees. 

TAYLOB.  J.  (after  stating  tbe  Cacts). 
Chapter  5363.  p.  068.  Laws  of  1903.  provides 
for  the  election  by  the  people  of  the  city  of 
Tampa  of  a  board  of  comml8sion««  of  pub- 
lic worfcB  for  said  dty  from  among  tbe  rois- 
tered Toters  who  are  treehaldiOB.  By  aec- 
tlcm  21  of  this  act  such  board  la  given  enln- 
slve  power  and  conlxol  ovw  Uie  constmctlon 
and  repairing  of  all  sewers.  By  section  24- 
of  said  act  It  la  empowa«d  to  empU^  an 
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engineer  and  sncb  other  employes,  officials, 
and  asalstanta  as  may  be  found  necessary. 
This  section  also  provides  tliat  the  eontracts 
made  1^  this  board  shall  be  made  In  the 
name  of  the  city  of  Tampa,  and  that  any  Im- 
proTemttitB  which  shall  involve  an  erpen- 
ditnre  of  more  than  |300  shall  only  be  let 
or  made  after  advertlBement  thereof,  and 
shall  be  let  to  the  lowest  responsible  bidder 
therefor,  upon  soch  terms  and  secured  by  such 
tKmd  as  the  board  may  require.  Section  28 
of  said  act  provides  that,  whenever  any 
sewer  or  drain  shall  have  been  heretofore  or 
may  hereafter  be  constructed  or  repaired  in 
■aid  <^ty,  the  dty  council  shall,  as  soon  as 
the  cost  of  each  improvement  shall  have  been 
certified  to  them  by  the  commissioners  of 
pnblic  woAs,  assess  against  the  abutting 
property  two-thlrda  of  the  cost  of  soch  Im- 
provement In  proportion  to  the  frontage  of 
snch  abnttlng  property  on  said  street,  alley, 
xwife,  or  highway  so  improved.  Section  20 
of  said  act  provides  that  all  such  assessment 
shall  constitute  a  prior  lien  to  all  other  Hens, 
except  taxes  and  Uiose  for  the  oonstniction 
of  sidewalks,  with  which  liens  they  shall 
have  eonal  dignity  upon  the  real  estate  as- 
sessed. Section  ZD  of  said  act  provides  that, 
when  at  any  time  the  <Sty  council  idiall  de- 
cide to  construct  or  repair  any  sewer,  such 
oonncU  shall  pass  a  resolution  or  ordnance 
ordering  the  same  done,  and  therenp<m  the 
commissiimers  of  public  works  shall  adver- 
tise for  bids  for  making  said  improvements. 
SectifHi  81  of  tiie  act  provides  for  the  Issuance 
by  the  etty  council  of  cntlflcatos  of  Indebt- 
edness tor  the  amounts  of  the  assessments 
against  the  abutting  pn^rty.  a  separate 
certificate  to  be  issued  against  each  tract 
Of  land  assessed  oontalnhig.a  description  of 
sncb  land,  the  amount  of  the  assessment,  to- 
gether  with  the  general  nature  of  the  Improve- 
ment, and  shall  be  made  payable  to  bearer 
in  one,  two,  and  three  years  hi  equal  annual 
Installments,  with  Invest  to  be  fixed  by  the 
city  council  at  a  rate  not  greater  than  8  per 
cent  per  annum,  payable  annually,  from  the 
date  of  the  Issuance  of  such  certificate. 

The  rule  Is  well  settied  that,  where  the 
char^  or  Incorporating  act  requires  tite  of- 
ficers of  a  city  to  award  contracts  for  public 
works  to  the  lowest  bidder,  a  contract  made 
In  violation  of  its  requirements  is  illfi«al  and 
void,  and  that  neither  the  municipality  nor 
ite  subordinate  officers  can  make  a  binding 
contract  for  such  work  except  In  compliance 
with  the  requirements  of  the  law.  1  DHL 
on  Mun.  Corp.  (4th  Ed.)  S  466;  Fulton  v. 
City  of  Lincoln,  9  Neb.  358,  2  N.  W.  724; 
Brady  v.  Mayor  of  City  of  New  York,  20 
N.  T.  312;  Nash  v.  City  of  St  Paul,  8  Minn. 
172  (GIL  143);  Maxwell  v.  Board  of  Super- 
viBorb,  etc.,  63  Cal.  389.  The  inirpOBe  and  In- 
tent of  the  law  in  requiring  such  contracts 
to  be  let  or  awarded  to  the  lowest  responsible 
blddo*  for  the  woi^  Is  to  secnre  the  public 
Improvement  at  the  lowest  reasonable  cost 
to  the  taxpayers.  Therefore  the  Incorpora- 


tion into  the  advertisement  for  such  Uds,  or 
Into  the  specifications  for  the  work  upon 
which  such  bids  are  predicated,  of  ill^l 
or  unauthorized  conditions  or  obligations 
upon  tbe  contractor,  compliance  with  which 
on  his  part  will  necessarily  and  illegally  In- 
crease the  cost  of  the  work,  Is  not  a  letting 
of  such  contract  to  the  lowest  bidder  and  will 
render  the  contract  Illegal  and  void.  Califor- 
nia Imp.  Co.  V.  Reynolds,  123  Cat  88,  55 
Pac.  802;  Stanabury  v.  White,  121  CaL  433, 
53  Pac.  940.  Xn  tbe  published  notice  for  bids 
for  the  performance  of  the  public  work  In- 
volved herein  bidders  were  referred  to  the 
office  of  the  engineer  of  the  board  of  public 
woricB  for  specifications  of  the  work  and 
materials  to  bo  used  ther^n.  In  the  specifi- 
cations thus  referred  to  are  the  following 
provisions: 

"In  dicing  about  water  pipes,  gas  pipes, 
and  sewer  or  drain  pipes,  workmen  must  ex< 
erctee  special  care,  and  such  pipes  shall  be 
properly  stqtported  on  timbers  or  chains, 
and  the  cost  of  such  wcwk  and  of  repairs 
made  necessary  by  Injury  to  said  pipes  shall 
be  paid  by  the  contractor,  and  Is  Included 
in  the  price  hid  for  tiie  sewer.  When  such 
pipes  or  conduits  form  an  obstruction  to 
the  line  or  grade  of  tbe  sewer,  the  contract- 
or shall,  at  his  own  cost  and  in  the  manner 
prescribed  by  the  engineer,  make  such  re- 
movals, alterations,  or  rearrangements  as 
may  be  required  by  the  enginew." 

"The  contractor  shall  be  responsible  for 
all  damages  to  buildings,  bridges,  railroads, 
street  car  lines,  culverts,  or  other  property 
on  the  line  of  tbe  work,  and  diall  replace  and 
make  good  all  macadam  or  other  pavemoit 
cross-walks,  etc.,  disturbed  durli^  the  prog* 
rem  or  In  consequence  of  oonstniction.  The 
contracts  shall  be  responsible  for  all  injury 
to  gas  or  water  pipes  and  for  all  waste  of 
gas  or  water  doe  to  the  execution  of  the 
work.  The  contractor  shall  provide  for  the 
uninterrupted  flow  through  all  water  courses 
and  drainage  ways  In  the  line  of  the  work.** 

*rrhe  prices  bid  shall  include  •  *  * 
the  relaying  of  all  pavements  and  cross- 
walks, the  protection  and  repairing  of  all 
gas  pipes,  water  pipes,  sewers,  drains,  and 
other  condulte.*' 

The  contracts  entered  Into  by  the  board 
with  the  defendants  Warren  &  Warren  in 
pursuance  of  these  specifications  and  of  their 
bids  based  thereon  contained  the  following 
provisions,  In  consonance  with  such  specifi- 
cations, but  going  still  further,  viz. :  "And 
the  party  of  the  second  part  [the  contractor] 
further  agrees  that  the  prices  above  named 
shall  Include  the  coat  of  •  •  •  the  re* 
placing  of  all  water  courses  and  drains,  the 
proper  rearrangement  and  reconstruction  of 
any  drain,  water  pipe,  gas  pipe,  telegraph, 
telephone,  or  electric  light  poles,  or  pipe, 
or  conduit  of  any  nature  or  description  which 
may  be  encountered  and  injured,  or  which 
may  interfere  with  the  line  or  grade  of  tbe 
work  under  this  contract;  also  the  malntaln- 
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Ing  of  travel  over  any  railroad  or  street  car 
line  whicb  may  be  liable  to  obstruction  by 
reason  of  said  work,  and  the  proper  repalr- 
iDg  of  any  Injury  to  same." 

Another  rule  well  settled  In  the  law  of 
mnniclpal  corporations  is  that  such  a  cor- 
poration, when  It  confines  Itself  within  the 
limits  of  its  power  and  Jurisdiction,  Is  not 
liable  to  an  action  for  consequential  damages 
to  private  property  or  persons  (unless  It  be 
given  by  special  constitutional  provision  or 
by  statute),  where  the  act  complained  of  was 
done  by  it  or  its  officers  under  and  pursuant 
to  author!^  conferred  by  a  valid  act  of  the 
L^slature.  and  there  has  been  no  want  of 
reasonable  care  or  want  of  reasonable  skill 
In  the  execution  of  the  power,  although  the 
same  act,  if  done  without  legislative  sanc- 
tion, would  be  actionable.  2  Dill.  Mun.  Corp. 
(4th  Ed.)  I  987  et  seq.  And  while  munici- 
palities may  by  ordinance  grant  to  individu- 
als and  corporations  the  privilege  of  occupy- 
ing the  streets  and  public  ways  for  lawful 
purposes,  such  as  railroad  tracks,  poles, 
wires,  and  gas  and  water  pipes,  such  rights 
are  at  all  times  held  In  subordination  to  the 
superior  rights  of  the  public,  and  all  neces- 
sary and  desirable  police  ordinances,  that 
are  reasonable,  may  be  enacted  and  enforced 
to  protect  the  public  health,  safety,  and  con- 
venience, notwithstanding  tho  same  may  in- 
terfere with  I^al  franchise  rights.  A  water 
company,  placing  its  pipes  In  the  streets 
under .  a  franchise  contract  with  the  city, 
does  BO  In  subordination  to  the  superior 
rights  of  the  public,  through  Its  duly  consti- 
tuted municipal  authorities,  to  construct 
sewers  in  the  same  streets  whenever  and 
wherever  the  public  Interest  demands;  and 
if  In  conse<juence  of  the  exercise  of  this 
right  the  water  company  Is  compelled  to  re- 
lay Its  pipes,  In  the  absence  of  unreasonable 
or  malicious  conduct,  it  has  no  cause  of 
action  against  the  corporation  for  reimburse- 
ment on  account  thereof.  McQulllln,  Mun. 
Ord.  i  621;  National  Water  Works  Co.  t. 
City  of  Kansas  (O.  a)  28  Fed.  921;  Klrby 
T.  Citizens'  Ry.  Co.,  48  Md.  168,  30  Am. 
Rep.  455;  Elliott  on  Roads  and  Streets,  | 
476 ;  New  Orleans  Qas  Co.  v.  Drainage  Com., 
m  U.  S.  453,  25  Sup.  CL  471,  49  L.  Ed.  831. 
The  dty  of  Tampa  was,  therefore,  not  au- 
thorized directly  or  indirectly  to  burden  It- 
self or  its  citizens  with  the  cost  of  removing 
and  replacing  of  the  water  pipes,  gas  pipes, 
telegraph,  telephone  and  electric  light  poles, 
drains,  or  conduits,  or  railway  tracks  that 
might  necessarily  have  been  Interfered  with 
in  laying  Its  sewers  In  the  streets.  And  that 
these  contracts  did  Indirectly  undertake  to 
cast  such  burden  upon  the  city  there  can  be 
no  doubt,  since  bidders  for  the  work,  being 
advised  In  advance  that  they  would  be  re- 
quired to  bear  the  cost  of  such  removal  and 
replacement,  would  increase  their  bids  suffi- 
ciently to  cover  such  cost,  thereby  casting 
an  unauthorized  and  Illegal  burdoi  upon 


the  taxpayers,  and  defeating  tbe  purpose  and 
object  of  the  law  In  having  the  contracts  for 
such  work  awarded  to  the  lowest  responsible 
bidder.  These  provisions  In  tbese  contracts, 
and  In  the  specifications  of  the  work  upon 
which  the  bids  for  the  contracts  were  sub- 
mitted, requiring  the  contractors  at  their 
cost  to  remove  and  replace  all  water  and 
gas  pipes,  telephone,  telegraph,  and  electric 
light  poles,  pipes,  drains,  and  conduits,  and 
all  railway  trades  that  interfered  with  such 
sewers  go  to  the  vitals  of  such  contracts,  and 
render  them  null  and  void  npcm  their  fac& 
Particularly  is  this  true  when  the  dty  Is 
authorized  by  Its  charter  to  assess  the  cost 
of  such  work  against  the  abutting  proper^. 
Chippewa  Bridge  Co.  v.  City  of  Durand,  122 
Wis.  86,  99  N.  W.  603,  106  Am.  St  Rep.  931 : 
Inge  V.  Board  of  Public  Works,  135  Ala. 
187,  S3  South.  678,  93  Am.  St  Rep.  20; 
Colwell  V.  City  of  Waterbury,  74  Conn.  668, 
61  Atl.  630,  67  U  R.  A.  21&  On  the  general 
subject  see  Diamond  v.  City  of  Mankato, 
89  Minn.  4S,  93  N.  W.  911,  61  L.  B.  A.  44a 
That  the  complainant  as  a  taxpayer  In  said 
dty  can  properly  maintain  the  bill  filed  to 
restrain  the  paying  out  of  public  moneys  iu>- 
on  void  and  unauthorized  contracts  there 
can  be  no  question.  Frame  v.  Felix,  1C7 
Pa.  47,  31  Atl.  875.  27  L.  R.  A.  802 ;  City  of 
Bluffton  V.  Miller,  33  Ind.  App.  521,  70  X. 
E'.  989;  Peck  v.  Spencer,  26  Fla.  23,  7  South. 
642. 

There  are  numerous  other  grounds  for 
objection  ui^;ed  against  the  contracts  Involv- 
ed herein;  but,  as  the  objection  discussed 
Is  fatal  to  the  validity  of  such  contracts. 
It  becomes  unnecessary  for  us  to  pass  upon 
the  others. 

It  follows,  from  what  has  been  said,  that 
the  circuit  Judge  erred  in  denying  the  com- 
plainant's application  for  injunction.  The 
order  appealed  from  Is  therefore  hereby  re- 
versed, at  the  cost  of  the  appellees,  and  the 
cause  remanded,  with  directions  to  grant  the 
Injunction  as  prayed  for  in  the  bill. 

HOGEER  and  PAREHILL,  JJ„  concor. 

SHACKtiEFORD,  a  X,  and  COGERELL 
and  WHITFIELD,  JJ.,  concur  In  the  oplnitni. 


(117  La.> 
No.  16.138. 
STATE  V.  POINTDEXTEB  et  al. 

(Supreme  Oourt  of  Louisiana.  June  19,  100& 
Rehearing  Denied  June  SO,  190S,) 

1.  BouiciDS— EvioaifCE. 

The  accused,  indicted  for  murder,  and  found 
guilty,  appeals,  reljing  upon  various  bills  of 

exception. 

2.  CBDCMij;.  LA.W  —  Chanob  or  VBnus— 
PUJUDiCB  TmonaHOUT  the  Pabish. 

The  testimony  did  not  support  the  motion  of 
accused  for  a  change  of  venae.  State  v.  Gon- 
HooUn,  88  La.  Ann.  469. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1^ 
Gent  Dig.  Crinbud  Law.  |  243.] 
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3.  IlfDICncBNT—MOTIOlT    TO  QUASH— ObJXO- 

noH  Not  Sustained  bt  Facts. 

Bills  set  f(nth  that  a  motion  to  quash  was 
filed  <Hi  the  snmoA  of  lllegalitr  of  the  proceed- 
ings by  reason  of  the  fact  that  the  baca  of  the 
indictment  does  not  show  that  the  accused  were 
indicted  for  the  crime  charged  in  the  body  of 
the  indictment.  Farther,  In  the  same  bill  of 
exception  that  the  presentnMnt  of  the  grand  jarr 
does  not  contain  the  name  of  "Diamond  Rigby" 
one  of  the  accused.  The  answer  is: 

(a)  That  the  title  written  on  the  Indictment 
rabstantiallj  included  tin  name*  of  both  ao- 
cased  and  Qie  nature  of  tlie  crime,  indorsed  as 
follows:  "Indictment  for  Murder."  "A  true 
bill.  [SIgnedl  N.  W.  Nose,  Foreman."  Besides, 
indorsement  of  the  nature  of  the  crime  is  not 
necessary  to  the  Talidity  of  the  indictment. 

(b)  Question  of  Identity.  Touohii^  the  ob- 
jection that  the  name  of  accused  was  "Rigby" 
and  not  "Rfgley."  The  accused  must  have  been 
identified.  There  is  no  contention  that  he  was 
not  Identified. 

It  cannot  be  determined  from  the  record 
whether  the  name  is  Blgby  or  Rlgley.  The  "b" 
is  written  bo  that  it  may  be  taken  for  "1"  or  "b." 

Idem  sonans.  Moreorer  the  rule  Idem  sonans 
applies.  State  T.  Tomer  &  Reed,  20  Im,  Ann. 
B75;  State  T.  Johnson  (recently  decided)  41 
South.  117. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Indictment  and  Information,  {  140; 
vol.  86,  Cent.  Dig.  Namea.  SS  IS,  14.] 

4.  Criminal  Law  —  Afpbal  —  Review  —  No 
Spkcial  Mxbit. 

The  next  exception  in  the  order  the  ex> 
ceptiona  are  argued  In  the  brief  is  passed  wltli- 
ont  comment,  as  it  is  dedded  In  deciding  otbet 
points. 

B.  Sau— BannuL  to  Oonnnnx. 

Insofflciency  of  time  to  prepare  the  defense. 
Accused  were  rraresented  by  four  attorneys. 

Fifteen  days  elapsed  from  the  day  that  they 
were  arraigned  to  the  day  of  the  triaU  Tb* 
eonrt  state  in  the  per  coxtam  "No  1^1  canse 
was  shown  for  a  continnance."  Tlie  r«!ord  does 
not  show  that  In  this  statement  the  court  erred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Griminal  Law,  H  1316,  1317.] 

&  SaU-GOFT  or  iHDIOnCBKT  AND  GOFT  OV 

No  aerTice  of  either  Is  the  complaint. 

This  is  aoffldently  met  by  the  per  curiam  of 
the  trial  judge. 

The  sheriff's  return  shows  that  a  true  copy  of 
the  indictment  and  of  the  venue  was  eerred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Griminal  Law,  SI  1889-140&] 

T.  JUKT— ReHOTAI.  or  JuBOB  rOB  PBSJUDIOfr— 
AB8BBTED  HOOTIUTT  TO  ACOUSSD. 

Touching  the  removal  of  a  juror  from  the 
panel,  the  judge,  in  the  per  curiam  states:  "Be- 
fore the  Jury  was  impaneled,  he,  after  a  care- 
ful investigation  and  examination  of  witnesses 
being  satisfied  tliat  the  juror**  was  prejudiced 
against  the  accused  "and  hostile  to  tbem"  re- 
moved him. 

The  derl^'B  minutes  ar«  to  the  same  effect ;  i  e^ 
tiiat  the  jorw  was  removed.  It  follows  tliat  ac- 
cused had  not  Leen  placed  In  jeopardy. 

(Ed.  Notfc-  For  iaaes  in  point,  sea  vd.  81, 
CenL  Dig.  Jury,  it  624-MO.] 

&  Sakb— Stbikno  Oft  a  Jubtman— Fobube 

Jkopabdt. 

Now,  aa  relates  to  cause  of  removal.  The 
removal  was  made  at  the  Instance  of  and  on 
information  from  the  district  attorney,  and  the 
judge  states  he  satisfied  himself  that  the  juror 
would  not  be  impartial,  but  would  be  hostile  to 
the  accused.  The  jury  must  be  composed  of 
men  onnpetent  to  pass  upon  the  case.  An  ob- 
noxious Juror  may  be  removed  without  affording 
to  the  accused  ground  to  sustain  tba  plea  w 

4180^-44 


former  jeopardy  or  other  Irregularity  in  the 
proceedingB.  The  ruling  was  in  favorem  vitsp' 
and  leaves  scant  reason  for  objection. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Gent.  Dig.  Griminal  Law,  SS  3D1-303.] 

9.  Gbovnds  Not  StmrioiBNT  to  Diotubb  Vbb- 
dzoiMTbuzkal  Law. 

The  seventh  and  eighth  hilts  of  exception 
were  passed,  as  It  was  not  proved  tliat  they  pre- 
sented grounds  of  merit  snfficiettt  to  be  specially 
discussed. 

.  (SyllaboB  by  the  Court) 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court.  Parish  of  Ibenrllle;  Galvln  Ken- 
drlck  Schwlng,  Judge. 

Robert  Polntdexter,  alias  Bull  Dafney,  and 
others,  were  oonvicted  of  murder,  and  appeal. 
Affirmed. 

# 

Alex.  Hebart  and  WUllam  Joseph  GiAaii, 
for  appellants.  Walter  Gnion,  Atty.  0«l, 
and  Albln  ProTOBty.  Dlst  Atty.  (Lewis  Onion, 
of  ootuuel),  Cor  appellee. 

BREATJX,  a  J.  Tlw  crand  JiiTj  of  the 
parish  of  Iberville  found  an  Indtctmait 
against  Diamond  Blgleg^.  alias  "Blade  Dia- 
mond," and  Robert  Polntdexter,  alias  "Ball 
Dafiiey,"  charging  them  wllh  having  killed 
and  murdered  Frank  Buento  and  Vincent 
Bomto  in  this  parish,  on  the  26tb  day  of 
February,  1906. 

The  aocnsed  wen  found  guilty  as  cha^ied. 

The  indorsement  on  the  indictment  shows 
that  it  was  an  indictment  for  murder.  The 
names  of  witnesses,  also,  are  written  there- 
on; that  of  the  district  attorney  and  the 
name  of  the  dept^  cleric  with  date  of  the  fil- 
ing of  tin  indlctmoit 

The  minutes  show  that  the  accused  were  ar- 
raigned and  pleaded  to  the  Indictment,  and 
tlie  case  was  assigned  for  Thxursday,  April 
10. 1906,  and  on  the  motion  of  tiie  district  at- 
torney. It  was  ordered  Out  the  coj^  of  tlw 
Indictment  be  served  on  the  accused. 

The  sheriff's  retnm  sets  -forth  that  a  copy 
Qt  the  indlctmoit  was  served  on  April  6, 1906. 

On  the  18th  of  tike  sune  month,  Ihrongh 
counsel  appointed  by  the  court  on  that  day. 
defendant  applied  for  a  diange  of  venue  In 
which  thcT  stated  ttiat  tliere  was,  against 
than,  prejndlee^  ill  fa^ng,  and  tisUke.  whltA 
proof  of  tbtir  Innocence  would  not  overcome. 

The  motUm  for  a  chai^  of  venue  was  ovw- 
ruled. 

A  bill  of  en;eption  was  taken  to  tiie  re- 
fusal of  the  court  to  gnmt  the  motion. 

This  bill  of  exception  brings  up  before  us 
the  first  ground  of  defense  presented  for  our 
consideration. 

The  grounds  are  not  sustained  the  testi- 
mony to  swdi  an  exteut  as  would  Justify  the 
court  in  setting  aside  tbe  verdict 

There  was  Indignation  upressed  at  tlie 
time  against  the  crime  committed,  and  against 
the  accused,  as  the  asserted  penietrators.  It 
appears  to  a  limited  extent  that  it  was  assum- 
ed that  tb^  were  the  guilty  parties.  The  feel- 
ing against  them  was  not  general.  The  testi- 
mony, on  the  motion  for  a  change  of  venue, 
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does  not  give  rise  to  tlie  impTeoBloa  that  flu 
feeling  was  general,  and  tMt  a  Sarj  could  not 
be  found  that  would  be  free  of  all  bias  and 
prejudice. 

The  witnesses  anestioned  touching  bias  all 
testified  that  an  Impartial  jury  could,  with- 
out difficulty,  be  impaneled.  The  presiding 
Judge  was  of  that  Impression.  The  record 
does  not  disclose  that  either  the  witnesses  or 
the  Judge  were  in  error. 

A  bill  of  exception  was  taken  to  the  oret^ 
ruling  of  a  motion  to  quash,  and  it  presents 
the  second  ground  of  defense. 

The  grounds  of  this  bill  of  exceptions  are 
that  the  finding  of  the  grand  Jury  was  not 
indorsed  on  the  bill  of  Indictment;  that  the 
names  of  both  d^endants  are  not  indorsed 
on  the  indictment;  that  the  name  of  Diamond 
Bigby,  one  of  the  defendants,  is  not  writ- 
ten in  the  indictment 

There  Is  little  merit  in  this  contention, 
based  on  the  fact  that  as  to  names  Indorsed 
on  the  Indictment,  those  of  Bobert  Pointdez* 
ter,  alias  Bull  Dafney,  et  aL,  do  not,  as  de- 
fendants urge,  mean  the  accused. 

Both  the  crime  charged  and  the  names  of 
the  defraidants  are  Indorsed  to  an  extent 
reasonably  suffldent,  particularly  in  Tiew  of 
the  fact  that  this  court  has  repeatedly  held: 
That  Indorsement  only  Is  not  a  part  of  the 
indictment;  that  the  Indorsemoit  of  the  of- 
fense for  which  a  true  bill  is  found  Is  not 
essential  to  the  validity  of  the  indictment. 
State  T.  Smith,  6  La.  Ann.  341;  State  T. 
RohfriBcht,  12  Ia.  Ann.  882;  State  t.  Mc- 
Glnnls,  Id.  743;  State  t.  Mason.  32  La.  Ann. 
1018;  State  V.  Bussell,  33  La.  Ann.  136. 

It  la  sufficient  to  set  forth  title  of  suit  on 
the  back  of  the  Indictment,  and  the  nature 
of  the  offoise.  This  was  doue.  But  the  In- 
dorsement Is  not  essential  to  the  validity  of 
an  Indictment  State  t.  Ancoin,  SO  La.  Ann. 
49,  23  South.  104. 

The  other  ground  set  forth  by  defendant  In 
this  hill  of  exception  is  that  the  name  of  the 
accused  (RIgby)  Is  not  contained  in  the  in- 
dictment. 

The  name  In  the  copy  of  the  Indictment  be- 
fore us  may  be  taken  either  for  "Blgley"  or 
"RIgby."  It  remains  that  either  name,  with 
the  alias,  Is  identification  of  the  person. 
Both  accused  were  arraigned  and  plead- 
ed to  the  names  as  written  In  the  Indictment 

No  good  reason  anggests  itself  to  hold  that 
the  name,  as  written,  ts  "Rlgley."  But  If  It 
should  be,  although  all  the  crlcumstanceB  are 
to  the  contrary,  the  rule  Idem  sonans  would 
Justify  holdiug  that  the  name  was  sufficiently 
set  forth. 

In  that  cfise  on  the  authority  of  State  v. 
Turner  &  Reed,  26  La.  Ann.  ^75,  and  State  v. 
Johnson  et  a),  (not  yet  offlolally  reported) 
41  South.  117,  the  ruling  of  the  trial  Judge  Is 
sustained.  But  really  the  name,  It  seems  to 
us.  Is  "Higby,"  as  written. 

One  of  the  defendants  severed  in  one  of 
his  grounds  of  defense,  and  In  a  separate 
motion  to  quash,  renewed  In  the  main,  the 


gronnds  upon  which  wa  hare  Just  passed; 
that  Is: 

"That  the  so-called  Indlctmoit  brought  against 
him  is  no  indictment  at  all,  for  it  doee  not 
contain  his  name  to  Its  body,  nor  on  Its  back, 
nor  to,  nor  on,  any  i»xt  of  It" 

We  baTe  already  decided  this  ground  of  de- 
fmse.  It  would  serve  no  useful  puzpose  to 
go  over  that  ground  again.   It  has  no  merit 

This  brifigs  us  to  the  defense  tlut  counsel 
for  the  accused  did  not  have  time  to  pre- 
pare themselves  to  properly  present  the 
grounds  relied  upon  by  the  accused. 

I>efeiiaantB  recite  In  the  Ull  of  enqiUons : 

"That  the  counsel  appointed  by  the  court  to 
represent  them  berehi,  on  account  of  their  pri- 
vate, personal,  and  professional  business  dunng 
tile  present  term  of  court,  and,  also,  on  ac- 
count of  the  brief  period  between  the  date  of 
the  indictment,  charging  them  with  a  most 
I  serious  crime,  and  the  date  fixed  by  the  state, 
I  thronsh  the  district  attorney  for  thefr  trial  on 
;  the  charge  of  said  crime,  have  not  had  suffi- 
,  cient  time  to  prepare  their  defense  in  the  proi>er 
I  and  complete  manner  necessary  on  account 
I  of  ttie  serious  character  of  the  mme  that  they 
were  charged  with.  And  that  by  order  of, 
i  court  changes  were  made  in  their  counsel  on 

[  April  18,  £B06,  the  day  before  that  fixed  for 

I  ^^^  ^^  ^  ^ 

j  We  have  already  stated  the  date  on  which 
i  the  accused  were  arraigned,  and  counsel  ap- 
'  pointed  by  the  court  to  represent  them.  At- 
torneys were  appointed  to  represent  them. 
One  of  the  attorneys  asked  to  be  relieved  of 
the  appointment  Other  attorneys  repre- 
sented them  during  the  18  Intervening  days 
between  the  date  of  their  arralgnmait  and 
the  day  fixed  for  trial. 

The  per  curiam  shows  the  tbllowlng : 

Counsel  appointed  hy  the  court,  foar  la 
number,  bad  ample  (VPOTtanltr,  and  did 
fully  prepare  the  defaue.  Mo  legal  cause 
was  shown  for  a  contlnnance.  The  district 
attorn^  admitted  that  all  of  ttie  absent  wit- 
nesses, if  presmt  woald  testify,  as  stated  by 
counsel  In  Ibis  motion  for  a  continaance,  and 
no  bin  was  reserved. 

It  is  steted  that  a  change  had  beea  made 
at  the  last  moment  by  order  of  court  in  the 
attorn^  appointed  to  r^reaent  the  accused. 

We  have  already  ntemA  to  the  chaniEe 
which  had  be^n  made  touching  one  of  fbe 
attorneys  who  asked  to  be  relieved.  There 
Is  nothing  about  the  circumstances  which 
shows  that  the  accused  had  been  prejudiced 
by  the  change. 

They  were  represented  by  at  least  two 
attorneys  from  the  date  of,  the  arraignment 

The  Attorney  General  stotes  In  the  brief 
that  the  accused  were  represented  by  four 
attorneys  during  the  whole  of  that  time ;  1. 
e.,  from  the  arraignment  to  the  present  time. 
This  is  not  denied  by  defendant's  counsel. 
Four  members  of  the  bar  qipeared  on  this 
appeal  as  tbeir  attorneys. 

It  does  not  appear  that  defendant  was  not 
[  amply  represented,  and  that  attorneys  had 
I  not  snfflclmt  time  to  prepare  tbelr  defens& 
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It  Is  not  shown  that  any  of  defendants'  wit- 
nesses were  absent. 

Contlnaance  is  largely  left  to  the  discre- 
tioQ  of  the  trial  court  It  does  not  appear 
that  the  court  abused  its  discretion.  State 
T.  Brette,  6  La.  Ann.  658 ;  State  t.  Ylgoreux, 
13  La.  Ann.  S09 ;  State  t.  King,  81  La.  Ann. 
179;  State  v.  Finn,  Id.,  408;  Rogers  v.  Gold- 
tbwaite,  32  La.  Ann.  1049 ;  State  t.  Wilson,  83 
La.  Ann.  261;  State  t.  Fulford,  33  La.  Ann. 
U79 ;  State  v.  Hornsby,  33  La.  Ann.  1110 ;  State 
V.  Chevalller,  36  La.  Ann.  81 ;  State  v.  Kane, 

36  La.  Ann.  153;  State  T.  Johnson,  36  La. 
Ann.  852;  State  v.  Foster,  86  La.  Ann.  877; 
State  T.  Clark,  37  La.  Ann.  128;  State  t. 
Redmond,  37  La.  Ann.  774;  State  r.  George, 

37  La.  Ann.  786 ;  State  t.  DufTy,  39  La.  Ann. 
419,  2  South.  184 ;  State  r.  Primeaux,  89  La. 
Ann.  673,  2  South.  423. 

Another  defense  brought  up  by  a  bill  of 
exception  is  that  no  copy  of  the  Indictment 
was  served,  nor  a  list  of  the  T«3ire. 

The  per  curiam  of  the  court  shows:  "A 
trne  copy  of  the  Indictment  was  served  as 
required  by  law."  The  sheriff's  return  sets 
forth  that  he  served  copy  of  both  the  Indict- 
ment and  venire  tor  the  term. 

It  only  remains  for  us  to  state  that  there 
was  no  merit  In  the  objection,  and  pass  on  to 
a  consideration  of  the  next  ground,  which 
relates  to  the  removal  of  a  juror  from  the 
panel. 

This  Juror  was  removed  on  the  state- 
m^t  of  the  district  attorney.  After  the 
statement,  the  Judge  called  the  Juror  from 
the  Jury  box,  and  asked  him  if  he  bad  made 
the  statement  which  the  district  attorney 
sfild  he  had  heard.  The  Juror  denied  that  he 
bad  made  statements  prejudicial  and  un- 
favorable to  the  accused,  and  stated  he  could 
jrive  them  a  fair  and  Impartial  trial. 

The  court  stated  In  the  per  curiam  that  he 
Inveatl^ted  and  examined  witnesses,  and 
that  being  satisfied  that  the  Juror  was  prej- 
udiced against  the  accused,  and  that  "He 
[jnror]  had  made  statements  a  short  time 
before  he  was  called  and  accepted  as  a  Juror, 
hostile  and  prejudicial  to  the  accused.  In- 
formed counsel  reprpKenting  tbe  defendants 
of  the  fact  and  offered  to  permit  them  to  re- 
examine tbe  Juror  and  to  challenge  him  for 
^•ause.  There  being  absolutely  no  doubt  that 
the  Juror  had  expressed  a  very  hostile  opin- 
ion against  the  accused,  and  had  stated  be 
desired  to  get  on  the  Jury  for  the  purpose 
of  hanging  the  accused,"  he  properly  removed 
the  Juror,  and  the  accused  suffered  no  Injury. 

The  deceased  was  not  In  jeopardy  at  the 
time  that  the  juror  was  removed  from  the 
panel. 

True,  counsel  for  tbe  accused  earnestly 
and  commendably  representing  the  defend- 
ants, particularly  In  view  of  the  fact  that 
they  represent  them  on  the  court's  request, 
and  In  accordance  with  the  court's  appoint- 
ment stated  that  the  jury  had  been  com- 
pleted. Impaneled,  and  sworn.   Such  Is  not 


the  statement  of  the  Judge  wbo  recites  In  the 
per  curiam : 

"Before  the  Jury  was  Impaneled  the  court 
after  a  careful  investisation  and  examination 
of  witnesses,  tliinking  that  tlie  juror  was  ob- 
noxious, diacharged  him  from  the  panel." 

This  statement  of  tiie  trial  Ji^Ige  Is  re- 
peated In  the  clerk's  mlnntes  of  the  proceed- 
ings. 

The  defense  does  not  advance  the  Idea 
that  the  Jeopardy  begins  before  the  jury  Is 
Impaneled  and  sworn,  and  the  case  opened 
before  the  jury  by  reading  the  indictment 
but  they  Invoke  the  statement  of  counsel 
that  It  was  after  that  time  that  the  Juror 
was  excluded.  That  statement  of  counsel 
above  given  cannot  prevail  against  that  of 
the  trial  Judge,  there  being  no  testimony 
save  statements  before  mentioned  before 
the  court  upon  that  subject  But  though  the 
question  of  the  time  when  jeopardy  begins  has 
scarcely  been  presented  by  the  pleadings,  we 
will  here  state  that  according  to  eminrat 
commentators  and  many  well-consldered  de- 
cisions, it  never  begins  before  the  Jury  has 
beeu  impaneled,  and  the  case  opened  before 
the  Jury,  as  was  held  in  the  case  of  State  v. 
Nash  &  Barnett,  45  La.  Ann.  1137.  1138, 
13  South.  732,  734. 

Now,  as  relates  to  the  reasons  which 
prompted  the  trial  Judge  to  remove  the  Juror 
from  the  panel :  •  < 

He  had  become  convinced  that  tbe  Juror, 
because  of  his  hostility  to  the  accused,  was 
a  hostile  Juror.  He  called  attention  of  their 
counsel.  They  did  not  choose  to  act  They 
remained  silent  They  made  not  the  least 
attempt  at  investigation  into  the  hostility. 
We  gather  that  the  court  concluded  for  these 
reasons  that  the  juror  should  be  removed. 
In  the  first  place,  because  It  was  the  right 
thing  to  do  not  to  let  the  accused  be  tried 
by  a  jury  in  which  tiiere  was  an  obnoxious 
Juror  to  them,  to  the  extent  before  stated ; 
and,  In  tbe  second  place,  because,  as  the 
court  states,  counsel  refused  to  act,  "for 
the  reason  that  they  preferred  to  take 
chances  with  the  juror,  so  that  In  the  event 
of  conviction  it  would  b©  necessary  for  the 
court  to  grant  a  new  trial." 

Under  that  state  of  facts  the  trial  court. 
In  the  exercise  of  its  discretion,  could  eX' 
dude  the  jurors. 

The  court  was  not  bound  to  suffer  the  case 
to  proceed ;  the  trial  judge  being  Invested 
with  some,  discretion,  having  been  Informed 
of  facts  going  to  tbe  disqualification  of  a 
juror,  the  Juror  could  be  excluded  at  the  time 
he  was  excluded. 

The  discretion  must  be  properly,  and  not 
arbitrarily,  exercised. 

We  have  no  reason  to  Infer  that  there  was 
an  arbitrary  exercise  of  power.  On  the  con- 
trary, the  power  was  exercised  in  order  to 
afford  to  tbe  accused  tbe  fair  trial  to  which 
every  accused  is  entitled. 

The  Jury  must  be  composed  of  competent 
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mea,  and  to  tbat  end  the  court  is  Inveated 
with  considerable  power  In  passing  iqxm  the 
qaallflcatlon  of  Jurors. 

Section  1  of  Act  No.  135,  p.  216,  of  1898. 

In  our  and  other  Jurisdictions  the  discre- 
tion given  to  the  trial  Judge  in  well-con- 
sfdered  decisions  Is  not  denied,  when  It  ap- 
pears that  It  has  been  exercised  with  the 
view  of  protecting  the  public  and  the  rights 
of  the  accused.  This  was  the  view  expressed 
In  the  following  decisions:  State  v.  Nash  & 
Barnett.  45  La.  Ann.  1137,  1138,  13  South. 
732.  734;  State  t.  Costello,  11  La.  Ann.  283; 
People  T.  Hughes,  137  N.  T.  29,  32  N.  EL 
1105;  12  Am.  A  Eng.  Eac  of  Pleading  & 
Practice,  p.  644. 

The  bill  of  exertion  before  the  last,  pre- 
sents no  serious  ground  at  defensa  It  was 
as  follows: 

The  district  attorney  propounded  a  ques- 
tion to  witness  which  rendered  It  necessary 
to  follow  it  up  with  another  quectloD  Id 
order  to  get  at  the  facts. 

The  ruling  in  permitting  him  to  continue 
in  examining  the  witness  was  entirely  proper. 

In  the  last  bill  of  exception,  the  only  ob- 
jection was  that  the  verdict  was  contrary 
to  the  law  and  the  evidence;  an  objection 
general  In  terms,  which  does  not  greatly 
commend  itself  on  appeal,  It  has  been  fre- 
quently held. 

We  have  talcoi  up  the  different  grounds, 
and  considered  them. 

We  have  arrived  at  the  conclusion  that  the 
verdict  of  the  jury  cannot  be  disturbed  on 
any  of  the  grounds  whldk  we  bare  bad  un- 
der consIderatloD. 

For  the  reasons  assigned,  it  Is  ordered,  ad< 
Judged,  and  decreed  tbat  the  verdict  of  the 
ivTj  and  Judgment  of  the  court  are  affirmed. 


ai7  La.) 

No.  16,052. 

MURPHY  et  al.  v.  HUSSET. 

(Supreme  Court  of  Louisiana.  June  21.  1906. 
Rehearing  Denied  June  80,  1906.) 

t  I4A,ITDL0BD  AND  TKH AlfT  —  LBASI  —  OFTZOK 

FOB  SaJX. 

The  contract  of  lease  contained  an  option 
or  promise  of  sale  of  the  property  leased  which 
was  accepted  by  lessees. 
Z  Saub— EnroBCEusnT— Dbfensb. 

The  lessor  does  not  by  preponderance  of 
teBtlmony  sustain  his  defense  which  was  that 
be  liad  signed  the  contract  not  knowing  tbat  it 
contained  a  danse  covering  an  option  to  sell 
the  property. 

8.  8AMr--PLEADINa— FnAUD. 

The  pleadings  wBt  forth  no  charge  of  fraud 

or  deception. 

4.  Saice— Krowlbdqi  or  CSomuor— Bead  ob 

Have  it  Read. 

It  is  incumtMnt  upon  a  permn  siting  r 
•ontract  to  read  it  carefully  or  to  have  it  read ; 
to  stop  and  listen  and  talce  no  chances  touching 
the  contents  of  the  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  S(  t.'i.T-lutf; 
vol.  11,  Cent.  Dig.  Contracts.  (|  415-419J 


fi.  Same— Tehdbb— In  Moba. 

The  defendant  was  sufficiently  placed  Id 
mora  the  cash  portion  of  the  price  was  tendered, 
as  also  the  notes  represmCbig  the  credit  portion, 
which  defendant  refused  to  accept 

6.  Same— DxpoeiT. 

In  order  to  oonqdete  the  tender  there  was 
no  necessity  under  the  drcnmstanoes  of  coO' 
sigDiog  the  amount  tendered. 

[Ed.  Note. — For  cases  In  point,  see  voL  43, 
Cent  Dig.  Vendor  and  Purchaser,  {  844.] 

7.  Sawg— Otheb  Amounts. 

The  debtor  need  not  tender  other  amonnts 
he  owes ;  in  this  instance  the  Indebtednew  which 
defendant  claims  should  have  been  tendered,  is 
to  be  settled  under  the  terms  of  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser.  |  345.] 

8.  Btidbnob— Pabol  Etidbnoe— I^ud— Tes- 
TiuoNT  Excluded. 

Gonversatiim  of  witnesses  between  them- 
sdves  at  the  moment  of  signing  Is  not  admissible, 
especially  as  fraud  had  not  been  allied.  Wliat 
was  said  by  the  two  parties  thanseives  at  the 
time  was  admitted. 
(Syllabus  by  the  Court) 

Appeal  from  Civil  Judi^Hal  District  Court, 
Parish  of  Orleans;  Walter  Byers  Sommer- 
vUle,  Judge. 

Action  by  N.  W.  Sfurpby  and  others 
against  John  Hussey.  From  a  Jndgmoit  In 
favor  of  plalntifEs,  defendant  a^eala.  Af- 
firmed. 

Carroll  ft  Carroll,  for  appellant  Dinkel- 
spiel.  Hart  ft  Davey,  for  appellees. 

BREAUX.  C.  3.  PlalntlttB  claimed  an 
option  to  buy  c^taln  property  from  defend- 
ant of  which  they  were  tbe  lessees. 

On  September  1, 1904,  they  became  defend- 
ant's lessees  of  a  cistern  factory,  and '  the 
building  In  which  the  madilnery  of  the 
factory  is,  on  Caual  street  In  this  city,  for 
tbe  term  of  one  year,  at  $50  per  month. 

The  contract  of  lease  contained  a  number 
of  conditions,  amonjg  them  was  the  option  or 
defendant's  promise  to  sell  for  the  sum  of 
$30,000,  to  be  paid,  one-third  cash,  and  tbe 
balance  In  one,  two,  and  three  years,  with 
interest  at  7  per  cent 

A  few  months  after  plaintiff's  had  gone 
Into  possession  they  claimed  the  execution  ct 
the  option;  they  called  on  defendant  to  sell 
to  them  tbe  property  in  accordance  with  his 
promise;  be  refused.  Thereupon  plaintiffs 
traidered  him  the  cash  portion  of  tbe  price 
and  their  notes  as  made  to  appear  by  tibe 
notary's  procta  rerbal,  through  whom  tbe 
tender  was  mad& 

Defendant  interposed  tbe  exertion  of  no 
cause  of  action.  The  exception  was  otsi^ 
ruled.  He  then  pleaded  hi  answer  that  he 
was  Ignorant,  uDable  to  read  or  write;  tbat 
be  is  depeodent  on  others  to  read  and  ex- 
plain to  him  file  contracts  that  he  dgns;  13iat 
be  bad  never  sold  the  property;  never  so 
understood;  that  he  did  not  opect  that  the 
contract  of  lease  contained  any  offer  to  sell 
the  property:  that  he  signed  the  contract  In 
absolute  Ignorance  of  tiie  least  offer  to  sell: 
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that  If  It  contained  any  stfpnIaUon  to  sell  as 
tbat  which  was  claimed  he  never  understood 
It 

He  In  effect  sets  np  In  his  answer  that  It 
was  a  mere  speculation  on  the  part  of  the 
plaintiff,  for  In  Blay  of  the  following  year 
Mnrphy,  who  bad  booght  the  right  undw  the 
option  from  his  partners,  sold  to  Palllet  for 
the  price  of  $10,000,  making  in  a  very  short 
time  the  handsome  profit  of  $10,000  In  the 
deal.  That  it  was  a  short  time  thereafter 
that  the  defendant  was  Informed  liiat  his 
promise  to  sell  was  accepted. 

Defendant  further  arers  tbat  when  called 
upon  by  the  notary,  who  went  throng  some 
sort  of  a  form  of  making  a  tender,  be  did 
not  nndentand  what  was  meant  Defend- 
ant aim  avers  tbat  the  plaintiffs  failed  to  pay 
their  rent  note  for  May,  1005,  and  that  he 
availing  himself  of  his  rl;;hts  bad  notlfled 
them  that  he  had  canceled  bis  lease. 

On  defendant's  motion  the  case  was  tried, 
before  a  Jury,  whose  Terdlct  was  against 
the  defendant 

Oa  this  verdict  the  Judgment  condemned 
plaintiffs  to  pay  the  price  of  $30,000.  and  de- 
fmdant  to  receive  the  casii  portion  of  the 
price,  $10,000,  less  what  may  be  necessary  to 
clear  the  property  of  Incnmhrance;  to  pay 
costs  and  rrait  at  the  rate  of  $60  per  month, 
from  Hay  27,  190S,  nntll  final  delivery  of  the 
property  to  plaintiffs;  less  also  a  proportion- 
ate amount  of  the  dty  and  state  taxes  fbr 
1905,  and  covering  a  part  of  the  year  from 
January  1st,  to  May  27tb. 

The  defendant  was  condemned  to  deliver 
to  the  plaintiffs  their  four  rent  notes  of  $60 
each,  which  matured  on  May  Slst,  June  30th, 
July  31st  and  August  3lBt  upon  the  plaintiffs 
paying  to  him  the  sum  of  $46  rental  accru- 
ing between  May  1,  and  27,  1905;.  he  was 
condemned  to  receive  the  three  notes  deposit- 
ed by  the  plaintiff  the  whole  aggregating 
$30,000.  The  judgment  further  provided 
that  If  the  notes  matured  before  final  Judg- 
ment then  they  were  to  be  relieved  from  the 
payment  of  the  Interest 

The  question  of  no  cause  of  action  will  be 
easily  disposed  of,  for  It  is  evident  that  there 
was  a  cause  of  action  alleged. 

Flalntlffs  under  their  alle^tions,  taken 
as  true  for  the  purpose  of  the  exception,  had 
the  right  to  call  on  the  defendant  for  the 
title. 

There  is  here  no  question  of  forcing  the 
defendant  to  sign  anything.  It  is  only  a 
question  of  ownership.  If  the  plaintiffs 
have  the  right  to  the  title,  It  will  be  so  de- 
creed and  defendant  will  be  condemned  to 
sign  the  deed.  If  he  refuses  to  sign  then 
as  decided  In  Barfleld  v.  Saunders  (No- 15,- 
728)  116  La.  — ,  40  South.  593,  the  decree 
will  be  the  title.  It  follows  tbat  the  ex- 
ception of  no  cause  of  action  was  properly 
overruled. 

The  next  ground  of  defendant's  defense  ts 
that  tender  was  necessary.  The  ready  an- 


swer to  this  was  that  a  tender  was  made 
on  Hay  27,  IOCS,  and  that  defendant  refused 
to  acc^t  It 

This  brings  us  to  the  objection  of  defend- 
ant based  upon  the  Insufficiency  of  tender. 
Touching  this  It  appears  that  plaintiffs  of- 
fered the  whole  of  the  cash  portion  of  the 
purchase  price.  It  was  comparatively  a 
lai^e  amount  from  which  It  was  proposed 
to  deduct  a  small  sum  to  clear  the  property 
of  all  Incumbrances  for  wbldi  defendant 
was  bound. 

It  will  be  borne  in  mind  that  the  defendant 
never  objected,  did  not  at  the  time,  and  real- 
ly does  not.  now,  save  Incidentally,  to  the 
tender  as  to  Its  Insufficiency;  bis  ground  Is 
tbat  be  Is  not  bound  at  all  under  the  oom- 
tract  which  plaintiffs  set  up. 

Mow  this  was  a  contract  to  do;  to  perform 
something  which  d^endant  actlTdy  refoa* 
ed  to  perform.        ■•  — 

It  does  seem  that  under  the  drcnmstances 
a  tender  In  good  faltb,  snch  as  It  appears  has 
been  made,  was  all  that  was  required.  It 
was  nothing  but  Just  to  deduct  fi-om  the 
price  an  amount  due  1^  plaintiff  which  bore 
on  the  property. 

We  have  said  hefwe  Qie  whole  objection 
centered  upon  the  allegation  that  the  defend- 
ant 016.  not  propose  to  be  bound. 

He  positively  declined  to  deliver  the  prop- 
erty or  to  consider  himself  bound  the 
stipulation  touching  option. 

Delivery  of  a  thing  is  an  obligation  which 
a  vendor  cannot  deny  when  bis  vendee  has 
compiled  with  all  that  can  be  e^iected  of 
him.   Civ.  Code,  arts.  2450,  2667. 

A  vendor's  refusal  to  deliver  the  property 
leaves  him  scant  ground  upon  which  to  In- 
sist that  his  vendee  must  offer  to  pay  to  the 
very  last  penny,  not  only  the  price,  but  mnst 
correctly  state  the  amount  to  be  deducted 
to  satisfy  mortgages  or  other  claims  on  the 
property  bought  for  which  the  seller  la 
bound. 

The  Issue  was  directly  presented  to  the 
court;  why  should  not  the  amount  (which 
should  be  deducted  from  ttie  price)  be  dfr 

ducted. 

Itlght  here  we  will  state  as  It  may  serve 
to  illustrate  as  well  as  fix  rights  of  parties, 
that  $97  were  reserved  for  taxes.  Defend- 
ant Bays  that,  at  least  $9  of  tbis  amount 
was  over  the  amount  which  plaintiff  could 
claim.  It  Is  mere  matter  of  calculation.  The 
defendant  owes  his  proportion  of  taxes  for 
the  years  up  to  the  date  of  sale. 

Flalntlffs  having  tendered  the  cash  portion 
of  the  price,  the  taxes  due  by  defendant  were 
to  be  deducted. 

It  is  the  same  regarding  the  other  items  to 
be  deducted  from  the  price. 

One  of  defendant's  contentions  !s  that 
plaintiffs  failed  to  ^tabliBh  their  right  to 
retain  $463.21  for  an  alleged  incumbrance  In 
favor  of  the  Union  Development  it  Construe. 
tlon  (Company. 
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We  have  not  found  tbat  tbe  Judgment  de- 
creee  tb&t  this  amount  most  be  deducted ;  it 
only  directs  that  there  shall  be  deducted 
from  the  price  what  may  be  neeeesavy  to 
clear  the  pnqjierty  of  incumbrances.  Including 
costs  of  certlficata 

Of  course  there  must  be  a  restitution  of 
the  snum  caique,  but  the  amount  la  not  bo 
fixed  as  that  defoidant  can  be  made  to 
pay  more  than  actually  necessaiy  to  dear 
the  property  of  claim  due  by  defendant. 

We  are  of  opinion  that  plalntiflb  faava  com> 
plied  with  all  needful  to  sustain  their  ac- 
Uon.  The  court  can  decide  toudiing  the  ex- 
tent of  the  req[>ectiTe  obligations  of  plaln- 
ttffB  and  defendant  In  the  words,  substan- 
tially, of  one  of  the  decisions  dted  ity  learned 
counsel  for  defendant :  "Brerything  has  beoi 
done  by  plaintiffs  whldi  was  needfuL" 

That  Is  all  the  law  requires.  Ollbert  et  al. 
T.  Cooper  et  al.,  4  Rob.  162. 

The  tact  that  the  amount  tendorad  has  not 
been  deposited  Is  another  of  defendant's 
grounds.  PlalntlfEa  cannot  be  required  to  de- 
posit an  amount  which  a  defoidant  has  posl- 
tlvely  refused  to  accept  Beck  t.  Fleltas,  87 
La.  Ann.  4SSL 

Deposit  Is  not  always  necessary  to  put 
'the  dtf aidant  in  defisult 

Another  of  the  contmtloDB  of  defendant 
presented  by  learned  counsel  Is  that  defend- 
ant's property  Is  tied  up  and  beyond  his  ccm- 
trol;  that  plaintiffs  on  the  other  hand  hare 
nothing  tied  up;  they  are  not  bound  to  any- 
thing. 

That  may  be  true.  !D^endant  has  no  one 
to  blame  but  himself.  As  one  chooses  to 
bind  himself  he  must  be  held  bound. 

An  agreonrat  conquers  law. 

It  is  not  In  this  case  as  in  the  matter 
of  the  payment  of  debb^  regulated  by  article' 
2167  of  the  GItU  Code. 

TbB  contract  here  is  commutatlTe;  It  In- 
TOlres  the  delivery  of  property  upon  payment 
of  the  price,  the  want  of  consignment  can- 
not succeeaful^  be  urged.  Zlmmermann  v. 
Langlea.  86  La.  Ann.  67. 

The  French  commentatws  upon  the  articles 
of  the  French  Code  (1258  and  1250)  cor- 
responding with  our  own  leave  the  question 
in  great  part  to  the  discretion  of  the  court, 
for  the  reason,  doubtless,  that  there  might 
cases  arise  of  a  speculative  or  fraudulent 
nature,  requiring  a  different  solution.  Here 
there  Is  no  such  question. 

From  Baudry-Lacantlnerie,  we  excerpt  and 
translate  the  following : 

The  court  may,  in  the  absence  of  the  oon- 
Bignment  of  the  tender,  bold  the  party  to 
whom  the  tender  is  made  bound.  Vol.  2, 
p.  634. 

A  similar  view  Is  expressed  in  Dalloa, 
Noureau  Code  Annote.  vol.  3.  p.  178,  No.  245. 

In  our  own  Olvil  Code,  article  2167.  as  it 
Is  in  the  French  Code,  provides  that  fbB 
Bum  tendered  may  be  consigned. 

If  a  legal  traider  has  been  made  of  the 


amount  due  as  alleged,  defendant  owes  no 
Interest  thereim  although  the  amount  was 
not  coiwigned.  Frey  ▼.  Fitspatrldc-Crom- 
well  Co.,  108  La.  126r  82  South.  437. 

From  the  record,  we  infra  that  plaintiffs 
wwe  able  and  willing  to  pay  the  amount  at 
any  time^  Flalntias  gave  defendant  notice 
of  their  acceptance  of  the  <q;>tion. 

Th^  called  on  defoidant  to  sign  the  deed, 
accept  the  cash  pmtion  of  tiie  price,  and 
accept  the  note.  Tbtiy  brought  suit  within 
reasonable  time  to  cconpel  performance. 

Another  ground  of  d^ense  Is  that  the 
contract  could  not  Include  such  an  option 
to  sell  as  was  claimed;  that  the  assrated 
opti<m  had  no  consideration;  that  plaintiffs 
should  liave  tendered  the  amount  of  the  rent 
note  which  they  owed  on  the  day  that  the 
tender  was  made. 

1.  Tlie  questton  of  option  will  be  consid- 
ered in  a  moment 

2.  Toudilng  the  ground  urged  by  defend- 
ant that  the  option  had  no  coiurideratioiL 

In  our  view  tliere  was  conslderatltm.  The 
lease  of  the  property  was  consideration. 

There  was  mutuality  and  omslderatlon. 
Frank  ▼.  Stadford  (Wya)  77  Pac.  134^  67 
L.  B.  A.  671. 

3.  'nils  indebtedness  was  not  part  at  the 
price,  although  the  clause  formed  part  of 
the  act  Ttie  debtor  need  not  tender  all 
be  owes;  that  is,  be  need  not  tendor  other 
amonnta  than  tiuise  which  form  part  of 
the  price.  Bncy.  of  Law.  vol.  28  (3d  Ed.)  10. 

This  brings  us  to  the  real  merits  of  the 
controversy;  that  is  whether  or  not  the 
defendant  sold  the  property  to  plaintiffs. 

We  have  no  difficulty  In  arriving  at  tbe 
conclusion  that  the  contract  of  lease  con- 
tained a  promise  of  sale,  as  three  interested 
witnesaes  have  sworn  positively  tiiat  such 
was  tile  Intention,  and  with  that  t«tlmony 
before  us  we  do  not  consldm  tiiat  It  is  pos- 
sible to  arrive  at  any  other  conclusion.  The 
option  was  formal  enough. 

The  three  plalntlflta  testis  that  tbe  option 
was  contained  in  the  contract  of  lease,  and 
that  tbe  matter  had  been  fnlly  discussed, 
before  the  lease  was  signed. 

They,  in  thtf r  statements,  agree  fairly  well, 
touching  the  essentials  of  a  sale;  they  dis- 
agree In  regard  to  corteln  minor  details. 
Their  testimony  does  not  create  tbe  Impres. 
slon  that  th^  sought  to  cook  up  a  story ;  If 
th^  had  thus  Btt«npted  to  impose  upon 
the  court  there  would  have  been  less  dlff^- 
ence  in  their  account  of  the  transaction. 

Defendant's  contention,  on  the  other  band, 
is  that  he  is  absolutely  unlettered;  that  he 
never  understood  that  tbe  contract  of  lease 
contained  the  promise  to  sell  the  property 
leased. 

On  this  point  one  of  tbe  plalntUb,  Mtrpby, 
testified  that  tbe  contract  was  written  out  in 
duplicate,  and  that  one  of  the  copies  waa 
handed  to  tbe  defendant  some  time  before 
It  was  signed ;  that  he  IndMed  upon  certain 
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cbanges  In,  the  contract  which  were  agreed 
to  after  some  dlscnBSlon,  bnt  the  contract  waa 
read  and  reread,  and  not  the  least  attempt 
was  made  to  conceal  the  fact  that  It  con- 
taUied  the  option  clause. 

This  witness  says  that  he  read  the  contract 
to  defendant,  and  that  It  was  alao  read  by 
the  son  of  defendant 

McAvoy,  another  plaintiff,  testified  that  he 
was  present  when  It  was  read  to  the  defend- 
ant He  also  testified  that  there  were  some 
changes  made  in  the  contract  He  saw  Mur- 
phy hand  a  copy  to  the  defendant  He  says 
that  the  son  of  defendant  read  it  aloud. 

Bates,  the  other  plaintiff,  testified  tkat 
the  matter  ot  option  was  discussed  with  the 
defendant  on  two  occasions  in  bis  presence. 
The  parties  appeared  before  witnesses;  the 
contract  was  signed  in  their  presence.  One 
cf  the  witnesses  asked  the  defendant  In  sub- 
stance if  he  knew  the  nature  of  the  con- 
tract he  was  signing,  and  upon  his  affirma- 
tive answer  signed  it  True,  the  defendant 
only  In  answer  said  It  was  a  lease,  but  he 
did  DOt  ask  that  the  contract  should  be  read 
or  Intimate  that  it  should  be  r«id  to  him. 

Now,  as  to  defendant's  testlmoi^  In  dental 
that  a  sale  was  passed. 

The  defendant  at  times  as  a  witness  Is 
emphatic  in  denying  the  clause  in  question 
of  the  contract,  and  at  other  times  he  is 
not  quite  so  positive^ 

Defendant  testified  that  he  signed  the 
lease;  that  he  had  some  little  schooling,  ttiat 
he  could  only  sign  his  name,  but  that  he 
did  not  read  the  lease.  When  questioned  as 
to  whether  he  had  sold  the  property  he  de- 
nied It  and  said  that  it  was  worth  $60,000. 
•'M/  property  is  worth  it  and  I  want  big 
money  for  it;  Murphy  cannot  buy  It" 

The  lease  containing  the  option  was  sign- 
ed In  September.  1904;  the  testimony  Just 
quoted  was  given  In  February,  1906. 

It  appears  that  defendant  made  certain 
corrections  in  the  lease;  be  substituted  one 
year  as  the  time  for  renewal  in  the  place  of 
three  years  as  it  had  been  written  b^  one  of 
the  plaintiffs.  He  made  other  changes  in 
the  terms  of  the  lease,  which  show  that  he 
-was  not  as  ignorant  about  the  text  as  he 
seems  to  imagine. 

The  testimony  In  regard  to  the  change  in 
the  terms  of  the  lease  is  not  confined  to 
the  testimony  of  the  plaintiffs;  the  son  of 
defendant  as  a  witness  testified  that  changes 
were  made  In  the  contract  of  the  lease  by 
one  of  the  plaintiffs  at  the  Instance  of  the 
defendant  his  father. 

There  is  another  feature  of  this  case  to 
which  we  will  allude  in  passing.  Fraud  was 
not  pleaded  by  defendant  Oral  statements 
of  what  tran^iired  before  or  at  the  time 
that  the  contract  was  signed  cannot  be  of 
great  weight  In  opposition  to  a  written  con- 
tract. In  such  a  case  It  must  appear  clearly 
that  there  was  deceit  or  fraud.  Allen  t. 
WbetstCHie^  86  Ia.  Ann.  846;  Wation 


Planter's  Bank,  22  La.  Ann.  14;  Homre  ,t. 
Rush,  80  La.  Ann.  1157. 

The  testimony  of  defendant  and  of  his  son 
did  not  conTlnce  the  jury. 

The  contract  contained  a  promise  to  sell 
which  defendant  seeks  to  repudiate  by  the 
contention  that  it  was  not  understood  by 
him.  The  weight  of  the  testimony  shows 
that  it  was  read  to  him. 

Moreover  if  the  defendant  could  read,  It 
deyoWed  upon  him  to  read  It;  If  he  could 
not  read  then  it  devolved  upon  him  to  have 
it  read  to  bim,  and  to  listen  attentively  while 
It  was  being  read  to  him. 

Defendant  through  his  learned  counsel, 
says  that  the  court  refused  to  allow  Price, 
one  of  the  witnesses,  to  state  that  which  was 
said  to  him  by  Beynold,  another  witness,  at 
the  time  Price  signed  the  Instrument;  that 
defendant  and  plaintiff  were  present 

On  objection  of  plaintiff,  the  conversation 
between  witnesses  was  properly  excluded. 
The  statements  of  the  parties  at  the  time 
were  testified  to  by  the  witnesses  and  proper- 
ly admitted  In  evidence.  What  was  said  as 
between  the  witnesses  was  not  admissible, 
unless  for  the  purpose  of  showing  fraud 
or  deceit  which  are  not  here  alleged. 

But  defendant  urges  that  the  clause  of 
promise  to  sell  (option)  was  wltliout  consilder- 
atlon.  The  following  decision  of  the  subject 
is  pertinent:  A  lease  is  In  some  respects 
consideration  for  a  contract  giving  the  lessees 
a  right  to  purchase  the  property  during  the 
contlnnance  of  a  lease.  The  option  cannot 
be  withdrawn  by  the  lessor  during  that 
time.  Frank  v.  Hancodt  (Wyo.)  77  Pac.  134, 
67  L.  B.  A.  571. 

There  was  by  the  terms  of  the  agreement 
consideration  for  the  option. 

The  offer  to  buy  was  made  during  the  term 
of  the  lease,  followed  by  a  placing  In  de- 
fault. 

There  Is  no  question  had  the  amount  ten- 
dered been  deposited,  that  it  would  have 
been  at  the  expense  and  risk  of  defendant. 
Code  Prac.  arts  414,  415. 

The  defendant  earnestly  complains  of  mis- 
takes committed  by  the  judge  in  his  charge 
to  the  jury,  and  on  that  account  he  asked 
that  the  case  be  remanded. 

The  error  charged  by  defendant  was  that 
the  court  charged  the  Jury  that  the  filing  of 
the  suit  Itself  was  a  sufficient  placing  In  de- 
fault; that  the  court  also  committed  error  In 
instructing  the  jury  In  regard  to  the  waiver 
of  tender. 

The  charge  taken  as  a  whole  agrees  in  the 
main  with  our  conclusion. 

There  Is  no  necessity  for  this  court  to 
agree  with  all  the  views  expressed  1^  the  dis- 
trict court  In  the  charge. 

If  a  verdict  appears  correct  touching  the 
facts  the  case  will  not  be  remanded  in  order 
to  afford  an  opportunity  to  the  court  of  first 
Instance  to  remodel  the  charge  as  relates  to 
law;  moreover,  whea  the  erldence  Is  be- 
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fore  the  Supreme  Court,  tbe  error  In  the 
Indce*!  charge  nas  no  importance  as  It  can- 
not affect  the  decision  on  appeal.  Schlater 
T.  WUbert,  41  La.  Ann.  406,  6  Sonth.  127. 

Again,  on  the  same  subject;  although  the 
judge  may  have  charged  Improperly  if  the 
evidence  coold  not  authorize  a  different  ver- 
dict It  will  be  npheld.  Stackpole  t.  Wlck- 
ham,  7  La.  Ann.  678;  New  Orleana,  O.  & 
O.  W.  B.  Co.  T.  Lagarde,  10  La.  Ann.  160; 
Stams  et  aL  t.  Hadnot  et  al.,  45  La.  Ann. 
318.  12  Sonth.  561 ;  Howell  v.  Railroad  Co., 
22  La.  Ann.  603;  Bach  v.  Miller's  Syndic, 
16  La.  Ann.  44 ;  Regan  &  Balcom  t.  Express 
Company.  49  La.  Ann.  1&79.  22  Sonth.  835. 

We  Infer  from  the  rulings  of  tbe  district 
Judge,  of  which  there  Is  written  evidence, 
tiiat  he  was  not  Inclined  to  let  the  decision 
rest  alone  with  the  Jury;  that  he  followed 
the  testimony;  was  familiar  with  the  facts 
and  agreed  with  the  Jury. 

The  flndlug  comes  to  us,  as  we  onderstand, 
with  bis  w^clal  approval.  True,  nine  of  tbe 
jurors  concurred  in  the  verdict  and  three 
were  of  a  different  view.  Under  the  drcum- 
stances  it  does  not  weaken  the  finding.  The 
dlscoaalon  resulted  in  a  difference  In  which 
the  pr^Mmderance  was  for  plalntiffa. 

We  have  arrived  at  the  condnalon  that  the 
evidence  before  na  is  full  enough  to  affirm 
the  verdict  and  tbe  judgment,  and  It  follows 
that  defendant's  reconventlfmal  demand  Is 
rejected. 

For  reasons  assigned,  the  judgment  is  af- 
firmed. 


ai7  La.)r 
No.  16.891. 

CAMPBELL  et  aL  T.  J.  I.  CAHPBBLL  CO. 
(OILMER  et  al.,  Interveners). 

(Supreme  Court  of  Looisiaua.  Feb.  28,  1906. 
On  Rehearing,  March  26,  1906.  On  Fni^ 
ther  RdearlDg,  June  18,  1906.) 

1.  PABTNEBanip— What  Cokbtitutbs. 

Where  officers  and  members  of  a  mercantile 
corporation,  created  by  the  law  of  another  state 
with  a  capacity  to  exist  and  do  business  only 
in  certain  named  counties  in  that  state,  attempt 
to  establish  the  corporation  under  another  name 
In  the  state  of  Louisiana,  the  effect,  so  far  at 
least  as  tlilrd  persons  are  concerned,  It  the  ea- 
tabliahment  of  a  mercantile  partnership  com- 
posed of  the  parties  to  such  attempt,  and  where  it 
appears  that  such  i>artnersbip,  in  its  own  name, 
has  acquired  property  and  contracted  debts,  such 
property  will  bn  dpvoted  to  the  payment,  by 
preference,  to  the  debts  so  contracted. 

[Ed.  Note — For  cases  in  point-,  see  vol.  38, 
Cent.  Dig.  Partnership,  SI  56-58.] 

2.  Mabbhalino  Assets  —  Gbeditob  Holoino 

SECUHITrES. 

A  creditor  holding  collateral  security  for  his 
debt  may  be  required  to  exbaost  such  security  be- 
fore being  allowed  to  participate  in  the  distribu- 
tion of  a  common  fund  which  is  insufficient  to 
pay  in  full  the  debts  of  the  common  debtor,  and  a 
reasonable  time  may  be  allowed  him  for  the  dis- 
cnssioD  of  such  security,  during  which  the  distri- 
bution of  so  much  of  the  common  fund  as  is 


tentatively  attributed  to  the  iwymoit  of  Ka  debt 
may  be  suspended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Marshaling  Assets  and  Securities,  H 
l""4il 

On  Rehearing. 

3.  MaRRHAXIRO  ABSBTS— DlSCUSSINe  COXXAT- 

bbals. 

The  two  companies  are  seiwrate  and  dis- 
tinct. 

One  was  the  maker  of  a  note  and  acceptor  of 
drafts,  and  primarily  liable.  The  other  was  the 
traiiRferror  and  secondarily  liable. 

The  creditor  of  each  was  not  obliged  to  dis- 
cuss the  collaterals  deposited  by  the  latter  in 
orrlcr  to  receive  its  proportional  share  of  the 
a^ts  of  th '  former  and  Insolvent  concern. 

4.  Trial— Disi£iasAi4—WAKT  or  Evidence. 

An  intervener  who  dealt  with  another  cor- 
poration &s  its  debtor,  who  fails  to  support  its 
claim  by  proof,  must  be  dismissed.  Under  the 
exceptional  circumstances  of  tliis  case,  costs  are 
charged  to  the  mass. 
(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  DlBtrtet 
Court.  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Action  by  J.  L.  Campbell  and  others  against 
the  J.  I  Campbell  Company,  A.  Otlmer  and 
others  intervened.  Judgment  for  plaintiffs, 
and  certain  defendants  and  InterrenerB  ap- 
peal.  Amended  and  affirmed. 

L.  B.  Moody  and  Winston  Overton,  for  ap 
pellant  First  Nat  Bank  of  Houston.  Pnjo. 
Moss  &  Sugar,  for  appellants  A.  Gltmer, 
Lutcher  &  Moore  Ltunber  Co.,  Long  Bell 
Lumber  Co.  and  Ooutinental  Lumber  Co.  Mc- 
Coy &  Moss,  for  appellees  Lake  Charles 
Nat.  Bank,  Calcasieu  Nat  Bank,  Kelley, 
Weber  &  Co.,  Limited,  George  W.  Ford. 
Charles  Pecorina  and  D.  A.  Kelly.  Sompay- 
rac  &  Toomer,  for  appellee  receiver.  Cole- 
man ft  Abbott,  for  appellees  Campbell  and 
others. 

Statement 

HONROE,  J.  This  matter  comes  btfm 
the  court  upon  appeal  trtan  a  jndgm«it 
ammdlng  and  iKHuoh^tlng  an  account  of  a 
receiver  and  ordering  the  distribution  of  a 
fund  In  which  tbe  appellants,  as  creditors 
of  the  J.  I.  Campbell  Oompany  and  of  the 
Lake  Gbaries  Lumber  Company,  respectively, 
are  asserting  somewhat  cQ>iHctlng  rights. 
The  facts,  as  we  find  them,  from  the  evi- 
dence In  the  record,  are  as  follows,  to  wit: 

The  J.  I.  Campbell  Company  was  incorporat- 
ed, for  the  purposes  of  a  tlmbor  business,  in 
Harris  .county,  Tex.,  in  February,  1801,  1^ 
J.  L  Campbell.  L  L.  Campbell,  and  T.  W. 
McNeil.   The  charter  provides  that: 

"The  place  of  business  •  •  •  shall  be  at 
the  city  of  Houston  •  •  •  but  its  saw  mills, 
planing  mills,  and  other  factories  may  also  be 
established  in  the  counties  of  Montgomery.  Ty 
ler,  Polk,  and  San  Jadnto,  In  the  state  of  Texas, 
and  agencies  for  the  disposal  of  its  products 
may  be  established  in  tbe  above  counties,  and 
in  the  following  counties,  in  the  state  of  Texas; 
LampnsHs,  LInno.  Mason,  McCulloch.  Mills, 
San  Saba,  Bell,  McLennan,  Dallas,  Limestone, 
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OalT€Bt(m,  Dewltt,  and  Lavaca.  •  •  *  The 
businesa  ckF  the  corporation  shall  be  managed  by 
a  board  cooaisting  of  five  directors,  and  the 
namee  and  reaideaceB  of  those  Vfho  are  appoint- 
ed for  the  first  year  are  as  follows:  J.  I. 
Campbell.  I.  L.  Oampbel),  Y.  W.  McNeih  and 
A.  F.  Sharpe.  Jr.,  aU  of  Houston,  and  L.  W. 
GampbeU,  <Sl>allaa,  Tax." 

We  infer  ttaat  J.  L  Ownpbell  wu  the  cap- 
italist ot  the  enterprlBe,  and  Uiat  L  L.  and 
li.  W.  Campbell  were  bis  sons.  Certain  It 
la  that  tbe  Ouiipbella  owned  more  tban  96 
POT  cent  of  tbe  atotft  of  tbe  company,  and 
that,  after  tbe  deatb  of  J.  I.  Campbell,  wbldk 
moat  have  occorred  soon  after  its  organteB- 
tion,  the  aifolre  of  the  company  were  direct 
ed  by  I.  L.  Campbell  and  that  Sharpe  &  Mc- 
Neil, who  eeem  to  have  been  tbe  only  otb^ 
BtockholderB,  were  employed  by  the  company; 
tbe  one  as  secretary,  and  tbe  othen  as  su- 
perintendent, or  in  ^ome  >ucb  position. 

Daring  tbe  year  18(H,  I.  L.  Campbell  con- 
cluded that  It  wonld  be  advisable  to  boy  or 
lease  a  mill,  and  estabUsta  a  brancht  or  agw- 
cy.  at  Lake  Cbarles,  La.,  and  be  testifies  that 
it  was  agreed  between  him  and  Sbarpe  that 
tbe  latter  should  take  cbai^  of  It,  and  sbonld 
recrive  9^0  a  month  (being  tbe  same  salary 
tbat  be  was  getting  in  Houston)  and  40  per 
cent,  of  the  profits  of  the  business.  It  was 
further  agreed  that  the  business  at  I<ake 
Charles  sbonld  be  conducted  under  the  name 
of  the  "Lake  Charles  Lumber  Company"; 
the  purpose,  as  testified  to  by  Campbell  and 
Sbarpe,  being  to  keep  the  business  separate 
merely  as  a  matter  of  bookkeeping.  W.  H. 
Norrls,  a  lumber  man  of  considerable  ex- 
perience, who  is  at  present  one  of  the  re- 
ceivers of  the  J.  I.  Campbell  Company,  In 
Texas,  assigns  another  possible  reason.  Be- 
ing asked  whether  it  Is  usual  for  such  cot^ 
poratlons  to  do  business  at  dlfTerrait  places 
tinder  dltCerent  names,  he  testifies  that  It  Is 
a  common  practice  In  Oklahoma,  Kansas,  and 
Texas,  and,  b^ng  asked,  "Why  is  this  done?" 
he  testifies: 

"Sometimes  they  do  It  for  a  blind,  they  do 
not  want  people  to  know  who  owns  the  busi- 
neaa;  and  aometimes  the  farmers  are  preju- 
diced against  corporations,  and  tfa^  just  use 
a  local  name,  patting  a  local  man  in  there  aa 
manager." 

Beyond  Ibis  the  erldence  in  this  record 
shows  conclusfTely  that  by  such  an  arrange- 
ment; I.  e.,  tbe  establishment  under  dlfTerait 
names  of  what  were  held  out  to  be  different 
business  concerns.  Independent  of  each  aOier, 
the  parties  concerned  were  enabled  to  obtain  a 
credit  to  which  they  are  not  entitled.  Thus, 
the  Lake  Charles  National  Bank,  having  al- 
ready discounted  more  or  less  paper  for  It, 
refused  to  discount  a  particular  offering  made 
by  the  Lake  Charles  Lumber  Company, 
wfaerenpcm  Sharpe,  the  manager,  informed  the 
bank  that  the  company  was  perfectly  solvent, 
and  furnished  what  purported  to  be  a  state- 
ment of  Its  assets  and  liabilities,  showing  a 
balance  of  assets  amounting  to  $6,480.89, 
and,  anumg  Its  liabilities^  an  Indebtedness  to 


the  J.  I.  Campbell  Coiupai^  amounting  to 
$12,288.48.  The  cashier  of  the  bank  tssU- 
fies: 

"It  was  my  understanding  that  the  Lain 
Charles  Oompaoy  was  a  separate  Intainess 
from  tbe  J.  I.  Campbell  Company." 

Being  asked  from  whom  be  obtained  tbe 
information  which  led  him  to  tbat  imder- 
standlng,  be  answers: 

"I  was  talking  to  Mr.  Sharpe  last  fall 
with  legard  to  selUng  the  company  some  tim- 
ber lanos  in  which  I  am  interested.  I  got  the 
underBtanding  from  him  that  the  Lake  Charles 
Company  buonged  to  or  was  nm  by  himself 
and  W  GampE^ 

And  similar  representations  were  made  by 
Campbell  to  the  First  National  Bank  of  Hous- 
ton, Tex.,  which  institution,  having  already 
loaned  to  the  J.  I.  Oampbell  Company  a 
large  amount  of  money  on  mortage  security, 
was  requested  to  discount  for  said  com- 
pany certain  acceptances  of  the  Lake  Charles 
Company,  which  request  was  granted  upon 
the  faith  of  a  statement,  furnished  by  L  L, 
Campbell,  purporting  to  be  a  statement  of 
tbe  affairs  of  tbe  Lake  Charles  Company, 
showing  a  balance  of  assets  amoimtlng  to 
$8,359.34,  and  also  showing  that  said  com- 
pany was  a  separate  concern  from  and  was 
Indebted  to  the  J.  I.  Campbell  Company  in 
the  sum  of  $27,737.18.  Testifying  concern- 
ing these  transactions,  the  cashier  of  the 
First  National  Bank  says: 

"My  information  was.  tbat  it  [the  Lake 
Charles  Company]  was  a  separate  concern." 

Being  asked  whether  at  the  time  that  the 
Lake  Charles  Company  paper  was  discount- 
ed, the  bank  believed  that  company  to  be  a 
separate  concern,  he  answers,  "That  was  our 
belief."  Being  asked  whether  the  bank  re- 
lied on  that  belief  in  accepting  tbe  paper  and 
discounting  it,  he  answers: 

"We  would  not  have  accepted  them  [tbe  ac- 
ceptanceB]  if  we  bad  koown  they  were  the  same 
concern,  because  the  amount  [referring  to  the 
amount  which  the  bank  had  already  loaned 
to  tbe  J.  L  Campbell  Company]  was  already 
excessive." 

There  were,  possibly,  some  persons  who 
were  Informed  of  the  true  condition  of  af- 
fairs, but  they  were  few  and  far  between, 
and  they  are  not  among  those  who  are  now 
before  the  court  claiming  as  creditors.  Up- 
on the  other  band,  as.  In  addition  to  the  par- 
ticular representations  made  to  the  two 
banks,  as  stated,  the  Lake  Charles  Oompany 
set  itself  up  In  business,  bought  and  sold, 
employed  labor.  Issued  commercial  paper, 
borrowed  money,  kept  bank  accounts,  etc.. 
In  that  name;  It  was  commonly  accepted  as 
an  Independent  concern,  the  relations  of 
which  to  the  J.  I.  Campbell  Company  were 
unknown,  and  not  inquired  into,  and  we  en- 
tertain no  doubt  that  It  was  the  purpose 
of  those  by  whom  It  was  started  upon  Its 
business  career  that  It  should  be  so  accepted. 
On  February  14,  1806.  tbe  J.  I.  Campbell 
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Company  was  placed  In  tbe  bands  of  a  re- 
ceiver, by  the  district  court  of  Harris  county, 
Tex.,  and  on  the  following  momlog  Shaipe 
caused  an  entry  to  be  made  on  the  books  of 
Che  Lake  Charles  Comi)any  as  of  date  Jan- 
uary 23d,  crediting  himself,  and  the  J.  I. 
Campbel]  Company,  with  49  per  cent  and 
51  per  c«»t  respectively  with  certain  flctl- 
tlons  profits — fals  statement  as  a  witness  be- 
ing, that  tbe  profits  of  the  Lake  Charles 
business  were  to  be  divided  In  that  propor- 
tion, and  not  In  the  proportion  of  40  per  cent, 
and  60  per  cent,  as  stated  by  I.  L.  Oimpbell. 
On  February  17,  following,  1.  L.  &  S.  M. 
Campbdl  filed  a  petition  in. the  district  court 
for  the  parish  of  Calcasieu,  alleging  that  they 
own  more  than  95  per  cent  of  the  stock  of 
the  J.  I.  Oampbeli  Company,  that  said  com- 
pany had  been  incorporated  under  the  laws 
of  and  had  been  engaged  In  business  In  Tex- 
as; and  that  it  had  also  been  engaged  in  busi- 
ness In  Calcasieu,  under  the  name  and  style 
of  the  "Lake  Charles  Lumber  Company"; 
that  It  had  been  placed  In  the  hands  of  a  re- 
ceiver in  Texas;  and  that  being  largely  In- 
debted to  citizens  of  Calcasieu,  It  was  neces- 
sary that  a  receiver  be  appointed  "to  take 
Immediate  possession  of  all  property  and  as- 
sets of  said  coriraratlon  and  said  Lake  Char- 
les Lumber  Oompany  situated  In  the  parish 
of  Calcasieu."  To  this  petition  the  J.  I. 
Campbell  Company,  through  I.  L  Campbell, 
its  president,  and  the  Lake  CSiarles  Lumber 
Company,  throogb  A.  F.  Sharpe,  manager, 
answered,  admitting  all  that  is  alleged,  and 
the  court  thereupon  appointed  S.  C.  Tevls 
"receiver  of  the  J.  I.  Campbell  Company  and 
the  Lake  Charles  Liunber  Oompany,"  and, 
thereafter  the  receiver,  having  reduced  the 
assets  which  had  come  Into  his  hands  to 
cash,  filed  an  account  showing  cash  on  hand, 
$19,039.02,  and  proposing  to  distribute  the 
same  among  privileged  creditors,  holding 
claims  to  be  paid  In  full  amounting  to  $9,- 
904.18,  and  ordinary  creditors,  holding  claims 
to  be  paid  pro  rata  amounting  to  $15,674.83. 
In  tbe  meanwhile,  1.  e..  between  the  date  of 
the  appointment  of  the  receiver  and  that 
of  tbe  filing  of  the  account,  certain  persons 
and  corporations  had  filed  Interventions 
which  were  converted  Into  or  regarded  aa 
,  oppositions,  on  tbe  filing  of  tbe  account,  to 
which  were  added  tbe  oppositions  of  other 
persons  and  corporaUona,  and,  after  trial 
upon  tbe  Issoes  thus  presoited,  there  was  Judg- 
ment decreeing  that  the  account  be  amended 
In  certain  particulars,  as  tbe  result  of  wblcb 
tbe  privileged  debts,  not  Including  tbe  costs 
of  court,  are  recognized  aa  amounting  to 
$8,851.30,  and  the  supposed  balance  of  the 
fund  on  band  Is  ordered  to  be  distributed 
pro  rata  among  certain  ordinary  creditors 
bolding  clalma  for  recognized  amounta — ^tbe 
Judgment  concluding  aa  followa,  to  wit: 

"It  is  farther  ordered  that  the  pro  rata  share 

coming  to  each  of  the  above  named  ordinary 
orpditora  out  of  the  aforeiinld  mim  of  11.2S7.72 
ordered  pro  rated  among  tliem,  be  paid  to  each 
one  of  said  creditors  excepting  the  following 


Alex  Oilmer,  Continental  Lumber  Cnnpany. 
Lutdier  &  Moore  Lumber  Company,  and  Long 
Bell  Lumber  Company,  and  it  la  ordraed  tliat 
Samuel  G.  Tevia,  receiver,  retain  in  bis  hands 
the  pro  rata  of  said  sum  allotted  to  tbe  debts 
of  each  of  said  last-named  creditors  xmtil  final 
judgment  on  distribution  of  aaseta  or  proceeds  of 
assets  in  suit  No.  35.^d4,  in  the  district  court 
of  IlarriB  coun^,  Tex.  Fifty-fifth  judicial  dis- 
trict, entiUed  'I.  L.  Campbell  et  al.  vs.  J.  1. 
Campbell  Company  et  af.'  It  is  farther  or- 
dered that  if  o^itors  residing  in  tiie  state  of 
IjOulBiana  are  permitted  to  siiare  with  ail 
other  creditors  according  to  rank,  without  dis- 
crimination as  to  residence  or  domicile  of  said 
Louisiana  creditors  who  file  their  claims  in  ac- 
cordance with  law  in  said  proceeding,  then, 
the  pro  rata  share  allotted  to  the  debts  of  Alex 
Gilmer,  Continental  Lumber  Compan  -,  Luteher 
&  Moore  Lumber  Comifany,  and  Liong  Bell 
Lumber  Company,  shall  be  paid  t<>  each-  of 
said  creditors;  otherwise,  the  pro  mca  share 
allotted  herein  to  each  of  said  fo  r  named 
creditors  shall  be  distributed  pro  r&ca  among 
the  other  ordinary  creditors  recogniz*^  in  this 
judgment  It  is  furtber  Ordered,  adjitdged,  and 
decreed  that  the  opposition  of  the  first  National 
Bank  of  Houston,  Tex.,  he  rejected  and  dis- 
missed at  its  cost  and  that  the  oppr  'ition  of 
tbe  H.  W.  Miller  Grocery  Company,  '  be  car- 
ried as  a  privileged  creditor,  be  rej  .ted  and 
dismissed  at  Its  costs." 

Tbe  aggregate  amount  of  tbe  debtt  *^ 
ordinary  creditors  thus  recognized 
861.16.  Tbe  claims  of  Alex  Gilme 
nental  Lumber  Company,  Long  Bel 
Company,  and  Luteher  &  Moore 
Oompany  amount  to  $24,025.29.  T. 
of  the  First  Rational  Bank  of 
(which  Is  rejected)  is  for  $6,000.   1  ppo- 
nents  thus  named  have  appealed,  have 
also  the  Calcasieu  National  Bank,  t  Lake 
Charles  National  Bank,  and  Eellej*  Weber 
&  Company,  Limited,  whose  claims  are  rec- 
ognized by  the  Judgment 

The  claims  of  Alex  Gilmer,  Continental 
Luml)er  Company.  Long  Bell  Lombc"  Com- 
pany, and  Luteher  &  Moore  Lnmb 
pany  arise  out  of  buslneaa,  betwef" 
Campbell  Company  and  those  op- 
transacted  elsewhere  than  In  Loulaii 
with  which  the  Lake  Charles  Lnmb 
pany  had  no  connection.   The  dabii  •£ 
First  National  Bank  of  Houston  sr    *  out 
of  the  discount,  at  Houston,  Texas,  1  r  J.  I. 
Campbell  Company,  of  commercial  Is- 
sued by  the  Lake  Charles  Lumber  C  .Jipany. 
The  claims  of  tbe  other  appellants  ariae  out 
of  transactions  between  tboae  opponents  and 
the  Lake  Charles  Lumber  Company  (whether 
directly  or  Indlrectiy)  at  Lake  Gba'*  a  La. 
Tbe  fond  to  be  distributed  conalstt. 
slvely,  of  tbe  proceeds  of  assets  a.- 
aiid  standing  In  the  name  of  tbe 
Charles  Lumber  Cktmpany." 

Opinion. 

Under  the  law  of  its  creation,  tb 
Campbell  Oompany  was  confined,  aa 
principal  place  of  business,  to  Houstor 
ss  to  Its  saw  mills,  planing  mill,  am 
factories,  to  the  counties  of  Mont(, 
Tyler,  Polk,  and  Ban  Jacinto,  and  as 
agencies  fur  tbe  disposal  of  its  prodi' 
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tlM  cootttlea  mentioned,  and  to  those  of 
LamjMuaB.  Llano,  Mason,  McCnllocb,  Mills, 
San  Saba,  Bell,  McLennan,  Dallas.  Ume- 
,  stone,  GtalTeston,  Dewltt,  and  Lavaca,  all 
.  in  the  state  of  Tecas.  Telc^cme  Co.  t. 
.  Railway.  Co.,  108  La.  681,  82  South.  95a 
Under  the  Oonstltntion  and  statute  law  of 
Louisiana  (OTen  thonsb  It  were  so  authorised 
by  the  nw  of  Its  creation),  the  corptHUtiDn 
was  prohibited  from  engaging  In  business  in 
Uils  state  save  upon  compliance  with  certain 
condltlona,  which  were  not  complied  with. 
Const  flArts.  264.  27S;  Acts  No.  140,     188»  of 
1880.  ' 

tJnde^^^  the  law  of  Its  creation,  as  also  un- 
der the  faw  of  Louisiana,  the  company  was 
without^legal  capacity  to  engage  in  business 
adywhrj;p  under  any  other  name  that  that 
by.  whiMii  is  was  established;  the  name  of  a 
cdrporaflon  being  as  essential  to  its  existence 
as  anyiother  franchise  conferred  upon  It 
It  follows         these  premises  that  if  all 
the  offioers  and  stockholders  of  the  company 
in  quc'tjon  bad  agreed  to  establish  for  it 
under  "^fEs  proper  name,  places  of  biuinesB, 
mlllii  or  agencies,  in  territory  other  than 
'■    edfled  la  the  charter,  or  had  agreed  to 
'  \  for  it  under  some  other  name,  a 
..' '  >    .If  bUBlneBS.  mill,  and  agency  (all  In 
•i-       -.1  territory  so  8pe<dfled,  or  in  any  other, 
.  1-  I  irtlcularly,  In  territory  the  law  of 
-   (frohibits  such  establishment,  the  agree- 
'. .    > '  I'ould  have  been  impossible  of  legal 
«x(-  •■uSn,  and  the  result  of  the  attempt  to 
«zec^K  It  would  have  been,  ttie  establlsh- 
menl^Mff  a  business  concern,  or  legal  entl^. 
the  ol'JcatlonB  of  which,  and  of  the  members 
of  which,  to  third  persons  dealing  with  It, 
would  have  been  those  of  commerdal  part- 
ners, t^incinnatl  Cooperage  Co  t.  Bate  et 
ol.-(F^.)  26  S.  W.  638,  49  Am.  St  Rep.  300, 
-iii.  1  .-ithorltles  there  cited;  Baldey  &  Ught- 
I.  J  tv.  Brackenrldge,  39  La.  Ann.  662,  2 
.-:  ■  ■  jq410;  Williams  v.  Hewitt  47  La.  Ann; 
'■17  South.  496,  4©  Am.  St  Kep.  304; 
T.  Knapp  et  al.,  48  La.  Ann.  1148, 
J       1th.  674.    And  the  proposition  so  stated 
is  e^;  ^lly  true  whether  the  agreement  men- 
tioned'' should  have  Included  all  or  only  a 
portlott  of  the  oflacers  and  stockholders  of  the 
corpoMktion.   In  the  instant  case,  therefore, 
when  J.  I.  Campbell,  officer  and  stockholder 
of  the  jr.  L  Campbell  Company,  proposed  to 
A.  F.  Sharpe,  officer  (or  employfi)  and  stoct- 
hold'^'-of  the  same  company,  the  eetabllrti- 
tf^v.'y         a   business  enterprise  at  Lake 
'  'Sf^,  La.,  to  be  conducted  as  the  business 
'i  J.  L  Campbell  Company,  but  under 
.me  of  the  Lake  Charles  Lumber  Com- 
.  and  the  proposition  was  accepted  and 
on,  the  effect  wag  the  creation  of  an  nn- 
'  -grated  Juridical  entity,  composed  of 
:ae  stockholders  and  officers  of  the  J.  I. 
.Jaell  Company  who  participated  in  or 
>  td  the  agreement;  and,  whether  A.  F. 
,  (lie  Is  to  be  regarded  as  also  occupying 
'     osition  of  an  ^ployd.  whose  compensa- 
^--jiwaa  to  be  measured  in  part  1^  the 


proflta  of  the  bu^esa.  Is  Inunaterlal,  since 
tha  litigants  before  the  court  are  not  ao 
much  Intraested  in  the  personnel  of  the  Arm' 
aa  hn  the  facta  that  It  eilsted,  and  that  It 
acquired  property  and  contracted  debts.  For 
present  purposes,  the  things  that  are  Impor- 
tent  are  that  the  Lake  Charles  Lumber  Com- 
pany was  established  in  a  commwdal  busi- 
ness; that  it  acquired  proper^,  and  contract- 
ed debts;  and  that  its  creditors  are  demand- 
ing to  be  paid  from  tlie  proceeds  of  the  prop- 
erty so  acquired,  by  preference  over  certain 
creditors  of  the  3.  L  Campbell  Company, 
who  assert  that  the  Lake  Charles  Company 
and  the  J.  L  Campbell  Company  are  one  and 
the  aame.  For  the  reasons  which  have  been 
stated,  however,  that  assertion  la  not  and 
cannot  be  made  good.  The  propositi<m  that 
a  corporation,  which,  by  the  law  of  ite  crea- 
tion, has  a  particular  name,  and.  as  to  its 
e^Mence  and  bushiess.  Is  confined  to  certain 
coimties  In  a  particular  state,  can  masquerade 
under  another  name.  In  foreign  territory,  and 
still  preserve  Its  Idmtlty  and  existence  as 
a  corporation,  Is  untenable. ,  Beyond  this,  It 
does  not  much  matter  for  the  purpoaes  of  the 
present  case,  what  may  be  the  l^al  relations 
existing  between  the  two  concerns.  If  the 
J.  I.  Campbell  Company  were  held  to  be  a 
partner  in  the  Lake  Charles  Lumber  Com- 
pany (a  difficult  if  not  impossible,  supposi- 
tion), the  creditors  of  the  partoership  must 
be  paid  from  the  partnership  assete  before 
anything  can  Inure  to  the  partners  from  which 
their  Individual  creditors  can  be  paid.  If  the 
J.  I.  Campbell  Company  advanced  to  the 
Individuals  who  established  the  Lake  Charles 
Company,  the  funds  with  which  tiiat  con- 
cern started  into  business,  it  is  the  creditor 
of  those  individuals,  and  not  of  the  company. 
It  the  J.  I.  Campbell  Company  advanced 
money  to  the  Lake  Charles  Company  after 
the  company  last  mentioned  was  formed.  It 
1b  the  creditor  of  that  company;  but  It  is 
not  here  asserting  such  rights.  If  it  could 
be  regarded  as  having  created  aud  endowed 
the  Lake  Charles  Company  merely  that  the 
latter  might  act  as  Its  agent  It  nevertheless, 
brought  Into  existence  an  Independent  Jurid- 
ical personage,  capable  of  acquiring  prop- 
erty and  of  contracting  debts,  and  whose 
property  must  go,  by  preference  to  the  pay- 
ment of  the  debts  so  contracted.  What  may 
be  the  rights  of  the  creditors  of  the  Lake 
Charles  Company,  quoad  any  balance  that 
may  be  due  them  after  the  property  of  the 
company  has  been  exhausted,  as  against  the 
J.  I.  Campbell  Company  (regardU^  the  latter 
as  an  undisclosed  principal),  is  a  question 
that  need  not  be  here  considered. 

Our  conclusion,  then.  Is  that  the  money  of- 
fered for  distribution,  being  the  proceeds  of 
property  acquired  and  held  by  and  In  the 
name  of  the  Lake  Charles  Lumber  Company, 
a  commercial  partnership,  should  be  de- 
voted (after  paying  the  costs  of  this  receiver- 
ship) to  the  payment  of  the  debte  contracted 
by  and  In  the  name  of  said  partnership, 
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and.  Ciat  tbe  creditors  of  the  3.  I.  Campbell 
Company  are  not  entitled  to  participate  in 
anch  dlBtrlbutlon ;  from  which  It  follows, 
that  the  demands  for  recognition  as  credit- 
on  ot  Alex  Ollmer,  the  Continental  Lnmber 
Company,  the  Lutcher  &  Moore  Lumber  Com- 
pany, and  tbe  Long  Bell  Ljimber  Company 
should  be  rejected,  and  that  tbe  similar  de- 
mand of  tbe  First  National  Bank  of  Houston 
should  be  recognized  and  allowed.  This 
bank,  however,  holds  In  pledge  to  secure 
the  amount  here  claimed  (together  with  a 
much  larger  amount  due  by  tbe  J.  I.  Gamp- 
bdl  Company,  the  pledgor),  collat«alB  fOr 
a  large  amount,  and  we  are  of  opinion  that 
it  ougbt  to  be  required  to  exhaust  that  special 
resource  before  being  allowed  to  deplete  ttie 
fmd  in  cour^  which  is  the  common  resource 
at  all  the  creditors. 

Proceeding  upon  this  Idea,  tbe  judge  a  iiuo 
rejected  the  demand  of  the  bank,  entirely, 
but  we  are  not  satisfied  that  the  collateral 
held  by  It  will  pay  its  debt  In  full,  and  If 
there  should  be  a  balance  remaining  due, 
after  the  discusBlon  of  the  security,  the  bank 
onght  to  be  allowed  to  participate  In  the 
distribution  of  the  common  fund,  since  It 
did  not  cut  Itself  off  therefrom  by  taking 
security  which  Its  co-creditors  failed  to  take. 
The  learned  counsel  for  the  receiver  argues 
that  because  the  bankruptcy  act  (July  1, 
1898,  c.  Ml,  S  57.  30  Stat.  560  LU.  S.  Comp. 
St  1901,  p.  3443]).  requires  the  secured 
creditor  to  surrender  his  security  or  stay 
out  of  the  concursna,  the  same  rule  should 
be  applied  here.  We  think  not ;  for  the  rea- 
sons (1)  that  the  security  was  not  given 
to  the  bank  by  the  Lake  Charles  Company, 
but  by  the  J.  I.  Campbell  Company;  and 
(2)  that  such  la  not  the  rule  of  our  law  un- 
der which  the  creditor  is  entitled  to  bold  his 
security  until  his  debt  is  paid,  subject  to  the 
right  of  the  creditors  or  tbe  syndic  of  tbe 
common  debtor  to  force  a  sale  thereof  (pro- 
vided the  property  bring  enough  to  satisfy 
the  debt  for  which  It  is  pledged),  and  there- 
by Mcore  tiie  rarplus.  Roishaw  t.  Oedlt- 
ors,  40  La.  Ann.  87,  S  South.  406;  Be- 
e^ver  t.  Syndics,  tSS  La.  Ann.  1618,  28 
SouOi.  158.  In  the  Instant  case,  the  pledged 
pKoperty  consists  of  notes  secured  mort- 
gage on  estote  In  Texas,  which  zeal 
estate  Is  the  property  of  certain  ctnpora- 
tions;  tbe  stock  in  which  Is  owned  by  the 
J.  I.  Campbell  Company,  or  Its  members. 
Tbe  creditors  of  the  Lake  Charles  C!om- 
pany  can,  therefore,  hardly  force  tbe  sale; 
but  we  Ima^ne  that  the  bank  may  be  able 
to  do  so,  and  we  are  of  opinion  that  a  rea- 
sonable time  ought  to  be  allowed  for  that 
purpose^ 

For  tbo  reasons  thus  assigned.  It  Is  or- 
dered, adjudged,  and  decreed  that  tbe  Judg- 
ment appealed  from  be  amended  in  so  far 
as  that  it  Is  now  held,  for  all  tbe  purposes 
of  tbe  issues  involved  In  the  present  appeal; 
that  the  fund  oIEered  tor  distribution  la 


to  be  regarded  as  belonging  exclusively  to 
a  commercial  partnership  known  as  the 
"Lake  Charles  Lumber  Cmnpany,"  and,  after 
paying  the  costs  of  this  receivership,  as 
being  liable  for  the  debts  contracted  by  and 
on  behalf  of  that  concern;  that  said  Judg^ 
ment  be  further  reversed  and  amended  In 
that  the  demands  of  Alex  Ollmer,  the  Con- 
tinental LumbOT  Company,  the  Luteber  A 
Moore  Lumber  Company,  and  the  hong  Bell 
Lnmber  Company,  are  now  rejected,  and 
the  amounts  allowed  those  Interveners  are 
now  stricken  from  the  account;  that  aald 
judgment  be  further  amended  In  that  tbe 
First  National  Bank  of  Houston,  Tex..  Is 
now  recognized  as  an  ordinary  creditor  of 
the  Lake  Charles  Lumber  company  la  ttie 
sum  of  96,000,  and  the  receiver  Is  ordered 
to  place  It  on  hla  account  for  that  amount, 
subject,  however,  to  the  following  condi- 
tions, to  wit:  That  the  pro  rata  amount 
which  may  be  attributed  to  the  debt  In 
question  be  retained  by  the  receiver  for 
such  time  as  may.  In  the  opInl<m  of  tbe 
trial  judge  afford  the  bank  reasonable  op- 
portunity to  realize  upon  the  collateral  held 
by  It  as  security  for  said  debt  and  for  debts 
due  by  the  J.  I.  Campbell  Company;  it 
being  tbe  purpose  and  meaning  of  this  de- 
cree that  tbe  bank  shall  discuss  said  col- 
lateral and  appropriate  tbe  same  to  tbe  pay- 
ment of  Its  debt  before  being  allowed  to 
participate  In  the  distribution  of  fbe  com- 
mon fund  now  in  the  bands  of  the  receiver, 
and  that  It  shall  then  so  participate  only 
for  such  balance  as  may  be  dua 

It  Is  further  adjudged,  and  decreed,  should 
the  application  of  eald  collateral  to  tbu 
payment  of  Its  debt  be  delayed,  through 
the  fault  or  Inaction  of  said  bank,  beyond 
such  reasonable  limits,  then,  that  tbe  pro 
rata  of  tbe  fund  In  tbe  bands  of  tbe  re- 
ceiver attributable  to  said  debt,  be  distribut- 
ed among  the  other  creditors  of  the  Lake 
Charles  Lumber  Company. 

It  Is  further  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  further 
amended,  fn  that  It  is  now  ordered  that, 
after  paying  the  claims  recognized  by  said 
judgment  as  privileged,  and  after  paying 
the  costs  of  this  receivership,  the  receiver 
distribute  the  balance  in  his  bands  (what- 
ever that  balance  may  be)  among  the  ordi- 
nary creditors,  In  the  manner  directed  by 
said  Judgment  as  hereby  amended. 

It  ia  further  adjudged  and  decreed  that 
the  costs  of  this  appeal  be  borne  by  the 
mass. 

On  Rehearing, 

In  this  case.  It  Is  ordered  that  the  judg^ 
ment  heretofore  roidered  be  now  set  aside, 
and  that  a  rehearing  be  grbnted  upon  tbe 
questions:  (1)  Whether  the  Perklns-MUIer 
Lumber  (jJompany,  Limited,  should  be  reci^- 
nized  as  a  creditor  of  the  Lake  Charles  Lum- 
ber Company;  and  (2)  whether  any  condi- 
tions, ottiar  than  such  as  are  imposed  with 
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respect  to  the  payment  of  the  clatms  of  the 
ordinary  creditors,  In  general,  of  the  Lake 
Charles  Lumber  Company,  should  be  im- 
posed with  respect  to  the  payment  of  the 
claim  of  the  First  National  Bank  of  Houb- 
ton,  Tex.,  and,  If  so,  what  condltloiu  should 
be  so  Imposed. 

On  Behearing. 

BREAUX,  J.  After  having  considered  the 
application  for  a  rehearing,  we  determined  to 
reopen  the  case  to  farther  consider  the  ques- 
tions whether  the  First  National  Bank  of 
Houston  should  share  proportlopately  with 
other  creditors  the  assets  of  the  Lake  Charles 
Lumber  Company;  and.  In  the  second  place, 
to  ronslder  whether  the  Perklns-Mlllo:  Lum- 
ber Company,  Limited,  is  the  creditor  of  the 
Lake  Charles  Lamber  Company. 

With  reference  to  the  first  question  stated, 
the  fact  remains  as  bCTetofore  stated,  to 
wit:  The  Lake  Charles  Lumber  Company  Is 
a  different  corporation  from  the  L  C.  Gamp- 
bell  Company. 

It  being  settled  that  the  Lake  Charles 
Lumber  Company  was  an  independent  firm. 
It  remains,  as  a  further  fact,  that  it  made  its 
promissory  notes  to  the  order  of  the  I.  G. 
Campbell  Company.  The  I.  C  Campbell 
Company  transferred  them  before  maturity 
to  the  First  National  Bank  of  Houston. 

It  Is  further  In  OTidence  that  the  1.  O. 
Campbell  Company,  Limited,  drew  drafts 
against  the  Lake  Charles  Lumber  Company. 
They  were  accepted  by  the  drawee,  who  be- 
came thereby  the  acceptor. 

Before  maturity,  these  drafts  were  trans- 
ferred by  the  I.  O.  Campbell  Company  to  the 
First  National  Bank  of  Houston,  so  that 
notes  and  drafts  went  Into  the  hands  of  the 
First  National  Bank  In  due  course. 

The  bank  now  alleges  that  the  Lake 
Charles  Company,  as  maker  of  the  notes  in 
question,  and  as  acceptor  of  the  drafts,  Is 
primarily  Its  debtor;  that  these  notes  were 
deposited  and  pledged  by  the  I.  C.  Campbell 
Company,  as  security  for  valid  consideration. 

The  receiver  of  the  Lake  Charles  Lumber 
Company  Insists  that  the  bank  should  have 
first  discussed  the  notes  it  holds  In  pledge, 
and  that  nntll  then.  It  cannot  be  permitted 
to  share  in  any  part  of  the  proceeds  of  the 
Insolvent;  1.  e.,  the  Lake  Charles  Lumber 
Company. 

It  will  be  borne  In  mind  that  the  paper 
held  by  the  bank  against  the  Lake  Charles 
Lumber  Company  was  deposited  by  the  I.  C. 
Campbell  Company,  pledgor. 

No  question  but  that  the  Lake  Charles 
lumber  Company  (an  independent  firm  as 
heretofore  held)  is  liable  before  any  other 
debtor. 

The  collateral  paper  before  moitloned  se- 
cures the  bank  in  the  order  of  preference  be- 
fore,  mentioned. 

The  bank  cannot  very  well  be  called  upon 
to  discuss  its  collateral  security  at  all.  The 
kank,  aa  tba  bolder,  la  free  from  any  obli- 


gation of  deducting  the  amount  to  be  real- 
ized on  these  securities  as  betweu  it  and 
the  lumber  company. 

In  the  vicissitude  of  business,  strangely 
enough,  the  bank  is  the  holder  of  paper  pri- 
marily due  by  an  apparent  unknown  concern ; 
but  It  may  be  after  all  that  the  officers  of 
the  bank  had  foresight  enough  to  accept  col- 
lateral security,  so  as  to  secure  the  obligation 
of  the  I.  O.  Campbell  Company  as  transfer- 
rors, and  retain  a  primary  security  against 
the  Lake  Charles  Lumber  Company.  In 
other  words,  it  dealt  with  the  Lake  Charles 
Lumber  Company  as  primarily  indebted,  and 
the  I.  C  Campbell  Company,  as  secondarily 
indebted,  to  It,  with  collateral  securing  the 
latter's  indebtedness,  and  thereby  the  whole 
indebtedness  was  secured. 

It  remains  that  the  bank  is  protected  by 
the  commercial  law. 

The  collaterals  have  been  deposited  by  the 
I.  C.  Campbell  Company  to  secure  Its  own  in- 
debtedness. Borate  and  distinct  from  that 
of  the  Lake  Charles  Lumber  Company.  This 
debt  was  not  contracted  by  nor  for  the  ac- 
count of  the  Lake  Charles  Lumber  Company. 

We  leave  the  question  of  this  indebtedness 
and  security  to  take  up  the  claim  of  the 
Perkins,  Miller  Lumber  Company,  Limited. 

There  is  a  failure  of  proof  as  relates  to 
this  company;  It  has  not  made  good  Its  claim; 
the  evidence  does  not  show  that  It  sold  lum- 
ber to  the  Lake  Charles  Lumber  Company; 
It  dealt  with  the  I.  C.  Campbell  Company, 
and  cannot  be  permitted  to  exercise  its  right 
as  a  creditor  against  both  concerns.  It  has 
already  chosen  Its  debtor,  the  I.  G.  Gami^U 
Company;  and  It  will  have  to  look  to  it  for 
whatever  amount  it  may  be  entitled  to.  Un- 
der the  limitations  of  our  judgment  hereto- 
fore rendered,  we  do  not  think  we  should 
look  into  the  issue  further. 

That  of  costs  must  remain  as  heretofore 
decreed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  right  of  the  First  National 
Bank  of  Houston,  Texas  to  share  In  the  assets 
of  the  Lake  Charles  Lamber  Company,  with- 
out discussing  the  collateral  the  said  bank 
holds  of  the  I.  C.  Campbell  Company,  Lim- 
ited, is  recognized  and  made  executory. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  First  National  Bank  of  Hous- 
ton Is  to  take  part  with  the  ordinary  credit- 
ors of  the  Lake  (jharles  Lumber  Company 
on  the  same  terms  and  conditions  as  the 
other  creditors  of  the  Lake  Charles  Lumber 
Company,  to  wit :  To .  the  amount  of  Its 
claim  of  ^.000,  with  legal  interest  from  ma- 
turity, to  wit:  It  is  to  he  paid  Its  pro  rata 
on  the  full  amount  of  its  said  claim,  same 
as  other  creditors. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  opposition  and  Intervention  of 
the  Ferklns-MIIler  Luml>er  Company,  Limit- 
ed, be,  and  the  same  is,  hereby  rejected ;  and 
that  the  mass  pay  the  costs  of  Ita  opposition. 

It  la  further  ordered,  adjudged,  and  de* 
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creed,  that  onr  original  judgment  be  r^n- 
Btated  and  made  the  judgment  ot  this  court, 
Mve  and  except  to  the  extent  that  It  Is 
amended  and  changed  hj  this  amended 
decrea. 


an  La.) 

No.  IS.TOi. 

CAMPBELL  et  al.  v.  J.  I.  CAMPBKLL  CO. 

(GIIjMEK  et  al.,  Interveaei-.-i). 
(Supreme  Court  of  Louisiana.  June  18,  1906.) 
Appkal— Law  of  the  Case— Costs. 

With  reference  to  costs  of  Intervention  and 
opposition,  the  rale  heretofore  laid  down  masc 
remain.  Titer  are  aasessed  sRainst  the  receiver 
of  the  Lake  Charles  Lumlier  Gompan;. 

[Ed.  Note. — For  casen  in  point,  see  xoi.  3, 
Cent.  Dig.  Appeal  and  Krror,  U  SgSHISOS.] 

(Syllabus  by  the  Court.) 

On  rehearing. 

For  former  <H>tiLioii>  Me  41  Sontli.  806; 

BBEAUX,  O.  J.  In  matter  of  the  two  cases, 
1S.765,  and  the  other  1&,891,  ^1  South.  698, 
touching  costs,  It  has  been  decided  In  the  first 
decision  handed  down  that  they  should  be 
paid  by  the  receiver  of  the  Lake  Charles 
Lumber  Company,  insolvent.  The  questions 
involved,  ^oce  decided,  have  become  the  law 
of  the  case.  There  remains  only  the  ques- 
tion as  to  who  should  pay  the  costs.  The 
costs  of  their  (^p(»ltion  must  be  paid  by  the 
receiver. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  our  decree  remain  unchanged  as  to 
costs,  including  the  Perkins-Miller  Lumber 
Company. 

Their  opposition  and  Intervention  are  dis- 
missed  at  costs  of  the  mass. 

With  this  addendum  our  former  decree  re- 
maina  oncbanged. 


ai7  iji.i 

No.  16,102. 

STATE  V.  JAMES  COUNTY. 

(Supreme  Ck>urt  of  Louisiana.  June  18,  lfl06.) 

1.  Labceny— Abbkst  or  Judqubnt— Defeoi- 
IVE  Vebdict. 

Defendant  waa  indicted  under  two  counts : 
(t)  For   bnrgiary;    (2)  for   larceny.   In  the 

count  for  larceny  he  was  chargpd  with  hav- 
ing stolen  certain  articles  of  clothing  valufd 
separatoly  and  collectively.  The  total  value  of 
the  articles  stolen  b^ns  charged  to  liave  been 
in  the  aincregate  $41.  The  jury  returned  a  ver- 
dict: "We  the  jnry  find  the  accuaed  'Guilty  of 
liirreny.'  "  No  objertion  WBji  made  to  the  form 
of  the  verdict  until  after  the  jury  had  been  dis- 
charscJ. 

Defendant  unsucceRttfulIy  moved  to  arrest  the 
judgment  on  the  ground  that  he  could  not  be 
sentenced  under  that  verdict,  as  the  Jury  had 
found  him  "guilty  of  larceny,"  and  the  value  oc 
the  property  stolon  would  have  to  be  taken  by 
intendment  and  nothing  could  be  so  takeu 
ag->In8t  him. 

HHd.  the  court  did  not  err.  The  indictment 
charged  the  defendant  with  having  stolen  arti- 


cles to  the  value  of  $41.  The  jary  found  him 
guilty  of  larceny  which  was  the  crime  cfiarged. 
Tile  verdict  b?ing  an  nnqualilied  one,  obviously 
and  necessarily  referred  to  the  charge  as  It  wait 
made  in  the  indictment  of  having  stolen  $41. 
Had  the  jnry  intended  to  depart  from  the  charge 
as  made,  it  would  have  brought  in  a  modified 
or  special  verdict.  If  the  accused  supposed  that 
an  error  had  been  committed  as  to  substance, 
he,  bein^  present,  should  have  taken  some  step 
at  that  time  to  have  the  fact  of  error  aecertained 
and  the  verdict  modified.  He  had  no  right  to 
remain  silent  until  after  the  jury  liad  been  d's- 
chaiged. 

^[Bd.  Note.— For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Larceny,  S  205.] 

%  Obihinal  Law— Appeai.— Pbesumptioks — 
TBiAi^—CoMHUHicATions  Between  Distbict 

ATTOaNET  AND  WITNESSES  USDEB  EXCLU- 
SION. 

The  fact  tliat  by  consent  of  counsel  for  the 
state  and  the  defendant,  the  witnesses  Cor  both 
Bides  had  been  ordered  to  be  kept  where  thev 
could  not  hear  the  testimony  given  on  the  trial", 
did  not  have  the  effect  of  preventing  the  district 
attorney  communicating  with  the  state  witness- 
es It  will  not  be  presumed  that  the  state's 
officer,  while  holding  such  communication,  was 
guilty  of  any  misconduct. 
3.  Sams— ItEUABKs  of  Counsel. 

The  remarks  of  the  district  attorney  in  his 
argument  to  tile  jury  were  not  prwfudiclal  to  the 
accoaed. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn;  George  Wear,  Judge. 

James  County  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Wallace  &  Wallace,  for  appellant.  Walter 
Gulon,  Atty.  Gen.,  and  Orin  Medlcus  GrlBfasm. 
DIst.  At^  (Lewis  Gulon,  of  counsel),  fbr  the 
State. 

Statement  of  Case. 

NICHOLLS,  J.  The  defendant  was  Indict- 
ed under  two  countii:  First,  for  burglary; 
and,  second,  for  larceny. 

In  the  count  for  larceny  be  was  charged 
with  baving  stolen  certain  described  articles 
of  clothing  valued  separately  and  collecUve- 
ly,  and  amounting  In  the  aggregate  to  $41. 

The  jury  returned  a  verdict  against  bim 
as  follows: 

"We  the  Jury  find  the  accused  guilty  of 

larceuy." 

Defendant  filed  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  of  the  jury  was 
not  reeponslve  to  the  law  and  the  evidence 
adduced  on  the  trial.  The  motion  was  over- 
ruled. Snbsequratly,  suggesting  that  the  ver- 
dict of  the  Jury  rendered  In  the  case  cbai^iig 
him  with  larc«iy  was  not  home  out  by  the  law 
and  the  t«itImony,  and  was  not  such  a  judg- 
ment as  he  could  be  sentenced  under  to  any 
fine  or  imprisonment  whatever ;  that  the  find- 
ing of  the  jury  simply  finds  him  guilty  ot  lar- 
ceny, and  that  be  could  not  be  sentenced  un- 
der such  judgment  as  the  value  of  the  prop- 
erty stolen  would  have  to  be  taken  by  Intmd- 
ment,  and  nothing  can  be  so  taken  against  the 
accused  as  it  waa  contrary  to  law — he  pray- 
ed that  the  Judgment  of  sentence  be  arrent- 
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ed,  and  the  Tcrdlct  of  the  Jury  set  aside,  and 
the  accused  be  granted  a  new  trial. 

The  court  overruled  the  motion,  and  sen- 
tenced the  defendant  to  hard  labor  in  the 
state  penitentiary  for  two  years;  the  Judg- 
ment reciting  that  he  had  been  convicted  of 
the  crime  of  larceny  of  property  of  a  value 
more  than  $20. 

It  appears  from  the  transcript  that,  at 
the  request  both  of  the  prosecution  and  the 
defense,  the  witnesses  In  the  case  were  order- 
ed to  be  kept  separate.  It  la  nrged  by  de- 
fendant, through  a  bill  of  exception,  that  af- 
ter the  testimony  for  the  state  had  been  ia- 
troduced,  and  that  of  the  defendant  was  b» 
ing  taken,  It  was  testified  to  by  three  witness- 
es for  the  defense  that  the  principal  wltnesfl 
for  the  prosecution  stated  that  Cupp,  a  deputy 
sheriff  had  agreed,  upon  the  payment  of  $15, 
to  get  him  out  of  the  trouble;  the  said  wit- 
ness having  been  first  charged  along  with  the 
accused  in  the  commission  of  the  offense,  and 
that  the  said  Cupp  would  return  back  to  him 
$5  of  the  money  if  he  would  testify  in  the 
case  against  Gonnty,  the  accused.  The  dis- 
trict attorney  went  to  the  said  witness,  Cupp, 
und  Informed  him  that  the  witnesses  had 
»wom  to  this  state  of  facts,  and  Oupp  was 
thereby  put  on  bis  guard,  and  was  afterwards 
brought  back  and  place!  upon  the  stand  to 
rebut  the  statement  referred  to;  that  defend- 
ant objected  to  his  being  sworn  by  reason 
of  the  said  facts  and  of  his  having  received 
the  Information  stated  while  be  was  und^r 
the  rule  of  the  court;  that  thereupon,  the 
district  attorney  admitted  that  he  had  had  such 
conversation  with  Cnpp,  but  Insisted  upon  his 
being  sworn;  that  the  court  overruled  defend- 
ant's  objection  and  permitted  Cupp  to  testify, 
nnd  defendant  reserved  a  bill. 

The  bill  of  exceptions  being  submitted  to 
the  district  attorney,  he  stated  that  the  facts 
fict  up  therein  as  to  his  having  had  a  conver- 
sation with  the  witness  Cupp  while  under  the 
rule,  and  tiien  offering  him  to  rebnt  evidence 
about  which  be  had  talked  to  falm.  was  cor- 
rect, but  the  ottier  Statements  and  deductions 
In  the  bill  were  only  surmises. 

The  Judge  In  his  per  curiam  of  the  bill 
says: 

"The  counsel  tor  the  defendant  assuntes  that, 
because  the  counsel  for  the  state  spoke  to  his 
witness  Cnpp,  that  he  must  necessarily  have 
told  him  what  defendant's  witne!«ie.s  liad  testi- 
fied to,  and  thereby  placed  the  witness  Cupp  on 
his  guard,  intlmatink  that  the  counsel  for  the 
state  had  or  would  nave  his  witness  prepared 
to  contradict  the  statements  of  the  defendant's 
witnesses  whether  such  contradicting  the  state- 
ments were  true  or  untrue.  This  is  a  mere  as- 
sumption on  the  part  of  defendant's  counsel, 
with  no  evidence  whatever  to  sustain  It  That 
the  counsel  for  the  state  bad  the  right  to  talk 
with  their  witnesses  even  though  the  witnesses 
were  under  the  rule  of  the  court,  there  can  be 
no  queatiott.  The  rule  invoked  by  defendants 
applies  to  witnesses  wha  Iiave  acquiesced,  who, 
on  violation  of  the  rule,  subject  themselves  to 
punishment,  but  it  is  no  restion  for  the  exclu- 
sion of  their  testimony.   As  was  said  by  th« 


Supreme  Court  in  the  case  of  the  State  v, 
Revelle,  84  La.  Ann.  3S2,  44  Am.  Rep.  43U: 
"rhe  judge  did  not  err,  as  charged  In  allowing 
one  of  the  Ktnte  witnesses  to  remain  in  the 
courtroom  after  he  had  teB|lfied,  and  after  the 
judge  bad  ordered  all  of  the  witnesses  in  the 
case  to  be  separated.  All  orders  touching  the 
sppiirntion  of  witnessen  are  peculiarly  within 
the  discretion  of  the  judge,  with  which  the  ap- 
pellate court  will  not  interfere.  1  Bishop  on 
Grim.  Proc  (2d  Ed.)  S8  108(1-1088.'  See,  also, 
the  cam  of  the  State  v.  Qr^ry  et  al.,  88  La. 
hJm.  787." 

Defendant  complains  that  the  district  at- 
torn^ la  his  argument  to  the  Jury  should 
have  twed  the  ftdlowlng  language : 

*Trhere  are  three  modes  of  determining  a 
solution  of  this  case:  First,  the  tostimonv 
from  the  mouths  of  the  witnesses;  second, 
the  circumstances;  third,  the  lies  which  Jim 
County,  the  accused,  has  sworn  to." 

In  the  bill  It  is  stated  that  defendant's 
counsel  objected  to  this  langun^e,  and  the 
court  sustained  the  objection  after  the  state- 
ment had  gone  to  the  Jury,  and  Instructed  the 
jury  to  disregard  what  the  district  attorney 
had  said. 

The  bill  states  that  exception  was  taken  to 
the  statement  for  the  reason  that  it  was 
bound  to  have  Its  effect  with  the  Jury,  and  it 
would  be  hard  to  eradicate  It  from  their 
minds,  even  If  the  conrt  had  Instructed  them 
to  disregard  It;  that  it  was  not  permissible 
to  use  such  language  on  the  trial  of  a  crimi- 
nal case  In  the  presence  of  the  Jury. 

In  the  per  curiam  to  the  bill,  the  Judge 
says: 

"It  is  true  that  the  language  charged  In  the 
bill  of  exception  was  used  by  the  district  at- 
tomey;  it  Is  also  true  that  counsel  for  de- 
fendant did  object  to  the  language,  third,  the 
lies  which  Jim  County  has  sworn  to.'  But 
the  district  attorney,  at  the  same  time,  steted 
to  the  jaiy  that  be  relied  upon  the  evidence  to 
establish  his  proposition,  and  that  if  it  did  not 
do  so  they  were  to  find  what  was  proven,  and 
not  take  his  assertion  for  It. 

"That  while  the  court  was  of  opinion  that  the 
remark  of  the  district  attorney  quoted  above 
had  no  prejudicial  effect  upon  the  Jniy.  nor 
that  any  injury  had  been  done  the  accused  by 
said  remark,  ont  of  abundance  of  caution,  it  in- 
structed the  district  attorney  to  refrain  from 
the  use  of  such  language,  and  upon  its  own  mo- 
tion and  without  request  of  the  defendant  it  In- 
structed the  Jury  to  disregard  the  remark  of  the 
district  attorney,  and  not  to  consider  it 

"The  accuseci  was  indicted  for  burglary  and 
larceny  charged  in  the  same  bill,  in  separate 
counts,  and  was  tried  upon  l>oth  counts.  The 
evidence  in  the  case,  the  facts  and  circumsUin- 
ces  shown  on  the  trial  were  sufficient  in  the 
opinion  of  the  court  to  have  warranted  the 
jury  in  finding  a  verdict  against  the  accused 
of  guil^  on  both  counts  of  the  indictment.  The 
jury,  however,  found  the  accused  guilty  of  lar- 
ceny, thereby  negativing  the  idea  that  they  were 
influenced  or  prejudiced  by  the  remark  com- 
plained of. 

"It  was  a  deduction  of  the  district  attorney 
drawn  from  the  evidence.  Whether  or  not  cor- 
rectly drawn,  the  jury  were  capable  of  and  had 
the  right  to  determine. 

"These  are  matters  left  largely  within  the  dis- 
cretion of  the  trial  judge,  and  the  court  is  of 
the  opinion  ttiat  no  injury  was  done.  See  State 
v.  Meche.  114  La.  231.  38  South.  ir>2;  State  v. 
Young,  114  La.  680,  38  South.  517." 
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Opinion. 

The  complalDt  urged  to  the  form  of  the 
verdict  of  the  Jury  Is  not  well  grounded. 
There  were  two  counts  to  the  Indictment: 
One  for  burglary ;  the  other  for  larceny.  No 
objection  was  raised  as  to  the  Indictment 
and  none  as  to  the  verdict  until  after  the 
Jury  bad  been  discharged.  When  the  Jury  de- 
termined to  acquit  the  accused  upon  the  first 
count,  and  to  convict  him  upon  the  second,  it 
properly  declared  that  "it  found  blm  guill? 
of  larceny,"  which  was  the  crime  which  was 
charged  against  him  In  the  second  count. 
Vhe  verdict  being  an  nnguallfled  one  of 
"Guilty  of  larceny"  obviously  and  necessari- 
ly referred  to  the  charge  as  It  was  made  In 
the  Indictment,  which  was  that  the  accused 
had  stolen  $40.  Had  the  jury  intended  by 
the  verdict  to  depart  from  the  indictment,  It 
would  have  bnnight  In  a  modified  or  special 
verdict 

The  "form"  of  the  verdict  being  unobjection- 
able, if  the  accused  supposed  that  an  error 
had  been  committed  as  to  substance  he  (be- 
ing present  when  It  was  returned)  should  have 
taken  some  step  at  that  time  to  have  the  fact 
of  error  ascertained  and  the  verdict  modified. 
He  had  no  right  to  postpone  taking  action  un- 
til after  the  Jury  bad  been  discharged. 


We  find  no  error  In  the  mllng  txt  the  court 
In  permitting  the'  witness  Cnpp  to  testify. 
The  OTdw  ot  a  court  ordering  tlie  wlbiesa 
to  be  kept  out  of  the  courtroom  where  they 
wonid  be  unable  to  hear  the  testimony  as  is 
given,  does  not  extend  so  fiw  as  to  prevent 
the  district  attorn^  from  bidding  communi- 
cation wltb  the  state  witnesses.  It  cannot  be 
assumed  that  tbe  state's  prosecuting  officer 
should  have  made  use  of  communication  with 
them  for  an  Improper  purpose.  Besides,  the 
state  should  not  be  made  to  lose  tbe  bcsiefit 
of  the  testimony  of  a  witness  who  may  have 
been  guilty  of  Indiscretion,  Imprudence  or 
even  fault  Tbe  most  wblcb  should  result 
from  a  violation  ot  tbe  court's  order  would 
be  to  subject  the  witness  blms^  to  punish- 
ment and  to  affect  tbe  weight  ot  bis  testi- 
mony when  glvm. 

We  find  DO  reversible  error  in  the  remaita 
made  fay  fb&  district  attorney.  The  court 
did  all  that  It  could  do  ufider  tbe  drcumstan- 
ces  even  It  tbe  remarks  of  the  district  at- 
torn^ were  objectionable.  We  have  no  rea- 
son to  sunwse  that  tb^  worked  any  injury 
to  tbe  accused.  There  Is  nothing  complained 
of  wblcb  would  warrant  a  reversal  of  the 
Jndfcmait  ai^>ealed  from,  and  It  Is  hereby 
affirmed. 
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8WEET8BR  et  a1.  t.  LADD  et  mL 

(SivniM  Ctmrt  of  Florida,  DItUou  A.  Joly 

17,  1906.) 

APrUI^BBTnW— FlHDlNOS  OF  Faot. 

When  the  testameDtarr  capacity  of  a 
testatrix  and  allefed  ondne  inflaence  over  her 
in  makiox  a  will  are  adjudged  b;  the  county 
Jndge  OD  erideDce  taken  before  him,  and  the 
will  is  m stained  for  probate,  and  each  adjudica- 
tion is,  on  appeal,  affirmed  by  the  circnit  court, 
and  the  evidenoe,  without  reference  to  the  but^ 
den  of  proof,  fnlly  eustaint  the  adjudication  in 
favor  of  the  validitr  of  the  will,  tbie  eoart 
will  not,  on  appeal,  dietorb  Buch  uJndicmtiODS. 
(Syllabus  by  the  Oonrt) 

111  Banc  Appeal  from  arcnlt  Court,  Dqt- 
al  County;  Btaydom  M.  Call.  Judge. 

Action  by  Charles  H.  Sveetser  and  otiiera 
against  Simeon  Ladd  and  others.  Judgment 
for  d^endants,  and  plaintiffs  appeal.  Af- 
flmied. 

Alex  St  Clalr^Abrams  and  Gibbons  &  Max- 
well, for  app^lantB.  As^l  A  Btnehart,  for 
appellees. 

PER  OURIAH.  Mrs.  Abble  B.  Dodge,  a 
childless  widow,  died  in  JacksoaTllle  on  the 
2Sth  day  of  March,  1901.  By  a  will  executed 
January  22,  1903,  after  making  specific  be- 
quests to  various  relatives,  she  devised  the 
rest  of  her  large  estate,  which  she  had  ac- 
quired chiefly,  If  not  wholly,  by  her  own 
etforta,  to  A.  M.  MacDonald,  who  had  been 
for  several  years  the  pastor  of  her  church. 
The  will  was  executed  In  proper  form  and 
was  duly  probated  by  the  county  Jndge  of 
Dural  county,  Fla.  A  petition  was  filed  by 
certain  of  her  heirs,  praying  the  revocation 
of  the  will,  alleging  that  the  testatrix  was 
mentally  incapable  of  executing  a  will  and 
that  the  will  was  procured  by  the  undue  In- 
fluence of  MacDonald.  Voluminous  evidence 
was  taken  upon  the  Issues  thus  raised,  and 
the  comity  judge  denied  the  petlUon.  An  ap- 
peal was  taken  to  the  circuit  court  for  the 
Fourth  Judicial  circuit,  and  this  action  was 
affirmed.  The  contestants  thereupon  appeal- 
ed to  this  court  and  pray  a  reversal  of  both 
courts. 

Irrespective  of  where  the  burden  of  proof 
may  lie  In  such  cases,  and  blotting  out  the 
fact  that  two  capable  Judges,  who  are  prob- 
ably well  acquainted  with  the  majority  of  the 
witnesses  in  the  case,  one  of  whom  bad  them 
before  bim,  have  separately  upheld  the  will 
as  against  the  assaults  made  upon  it,  we  are 
confldent,  after  a  most  careful  study  of  the 
record,  not  only  that  Mrs.  Dodge  had  at  the 
time  of  making  the  will  the  requisite  mental 
capacity,  but  that  her  mind  was  above  the 
average  In  strength  and  clearness  and  that 
she  was  not  undnly  influenced  by  Mr.  Mac- 
Donald. For  the  courts  to  set  aside  a  will 
upon  the  facts  In  this  record  would  be  to 
unduly  Impair  tbe  power  given  by  the  Legis- 
lature to  make  wills. 

We  find  no  reversible  error  In  the  admls- 
■loD  or  rejection  of  evidence.  A  broad — In 
4180.— 16 


fact,  a  too  liberal — latitude  was  allowed  tbe 
contestants  in  the  Introduction  of  their  evi- 
dence; but  as  to  this  they  cannot  complain. 

Had  the  courts  found  other  than  they  did, 
we  would  have  felt  called  upon  to  IntcorfOTe; 
but,  as  they  found  correctly,  the  decree  of 
the  circuit  court,  afflnning  the  order  or  de- 
cree of  the  county  judge,  is  Itself  affirmed. 

SHA0SX«BFOBD,  G.  J.,  and  COOEBBIX 
and  WHITFIELD,  JJ.,  concur. 

TAYLOB,  HOCKEB,  and  PABKHILL,  IJ., 
concur  In  tbe  opinion. 


STATE  ex  rel.  ELLIS,  Atty.  Gen.,  v.  ATLAN- 
TIC COAST  LINE  K.  CO. 
(Supreme  Court  of  Florida.  July  S,  1906.) 

1.  CUSKIXBS— UNJtm  DlSOSIHI^ATION. 

Where  a  railroad  company,  a  common  ear* 
rier,  la  engaged  In  voluntarily  traasportlng  and 
delivering  between  stations  on  Its  Ihie  employes 
and  freight  for  one  incorporated  public  telegraph 
company  and  refuses  Blmilar  services  to  others, 
without  giving  sufficient  excuse  for  such  refusal, 
the  railroad  company  as  a  common  carrier  is 
guilty  of  unjost  discrimlnatloD,  and  may  be 
compelled  to  perform  Uke  eerviceSj  for  a  rea- 
sonable compensation,  for  another  incorporated 

fiublic  telegraph  company,  even  though  the  eerv- 
ce  being  voluntarily  rendered  is  under  a  con- 
tract, when  It  is  not  shown  that  such  service 
differs  from  that  perfonaed  by  the  railroad  com- 
pany as  a  common  carrier  for  other  shippers 
except  as  to  delivery  between  stations. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  »  21-24,  901-905.] 

2.  Saue— PowEB  or  Bailboad  OouiaaaiON- 

BBS. 

Where  a  railroad  company,  as  a  common 
carrier,  renders  services  to  one  corporation,  so 
as  to  enable  It  to  eerve  the  public,  and,  without 
sufficient  excuse,  refuses  to  render  similar  serv- 
ices to  another  Corporation  lawfully  authorized 
to  likewise  serve  the  public,  it  is  an  unjust 
discrimination,  which  the  railroad  commission- 
ers have  the  power  under  tbe  Constitution  and 
laws  of  this  state  to  make  Just  and  reasonable 
mles  and  relations  to  prevent 

[Ed.  Note. — ^For  cases  In  point  see  vttl.  9, 
Cent.  Dig.  Carriers,  H  14-20^ 

8.  CONOTITUTIOWAI-  LAW— Rni.B8  OF  RAIUOAD 
GOHU  ISSIOKEBa— PBESUICPTIO  N8 . 

Rules  and  regulations  made  by  the  railroad 
commisslonera  to  prevent  unjust  discrimina- 
tions or  other  abuses  by  railroad  companies  are 
by  law  deemed  and  held  to  be  prima  fade 
reasonable  and  just ;  and,  in  the  absence  of  a 
showing  of  ud  reasonableness,  the  enforcement  of 
such  rules  and  regulations  agaluRt  a  railroad 
company  will  not,  of  Itself,  be  a  taking  of  prop- 
erty without  due  process  of  law,  or  deprive  such 
railroad  company  of  the  equal  proteca<m  of  tbe 
laws. 

[Ed.  Note. — For  cases  In  point  see  vol.  10, 
Cpnt.  Dig.  Constitutional  Law,  it  700,  701, 
832,  834.1 

4.  OABBIERB  —  OONTBAOTB  rOB  TbAITWOBTA- 

TlOIf. 

A  contract  for  transportation  made  by  a 
railroad  company  is  subject  to  the  provisions 
of  the  Constitution  and  laws  existing  when  the 
contract  is  made. 

[Ed.  Note. — For  casen  in  point  see  vol.  9. 
Cent.  Dig.  Carriers,  fi  220.] 

(Syllabus  by  the  Court) 
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In  Bana  Application  by  the  state  on  the 
relation  of  W.  H.  EllU,  Attorney  General,  for 
a  writ  of  mandamus  to  the  Atlantic  Coast 
Line  Railroad  Company.  Demurrer  to  retnm 
sustained,  and  writ  awarded. 

See  40  South.  875. 

An  alternatlTe  writ  of  mandamus  upon 
the  relation  of  the  Attorney  General  issued 
from  this  court  (41  South.  520)  against  the 
Atlantic  Coast  Une  Batlroad  Company  to  en- 
force an  order  of  the  railroad  commlsalonerB 
of  the  state  under  the  provisions  of  chapter 
4700,  p.  78,  Acts  1899.  The  alternative  writ 
stat^  that  upon  complaint,  notice  of  hear- 
ing, failure  to  appear,  and  after  considera- 
tion, the  railroad  commiSBloners  did  find  and 
determine  that  the  Atlantic  Coast  lilne  Rail- 
road Company  was  guilty  of  an  unjust  dis- 
crimination by  transporting  and  distributing 
for  the  Western  Union  Telegraph  Company 
its  men,  wire,  poles,  and  other  material  for 
the  erection,  maintenance,  operation,  repair, 
construction,  and  reconstruction  of  Its  line  of 
wire  along  said  railroad  line  in  this  state, 
and  by  refusing  to  perform  like  services  for 
any  and  all  other  telegraph  and  tel^hone 
companies,  in  violation  of  chapter  4700  of  the 
Laws  of  Florida;  that  the  railroad  commis- 
sioners did  thereupon  order  and  adjudge  that 
such  unjust  discrimination  be  discontinued 
and  that  said  Atlantic  Ooaat  Line  Railroad 
Company  be  required  to  haul  and  distribute 
between  Its  stations,  on  and  along  Its  line  of 
railroad  in  the  state  of  Florida,  for  any  and 
all  telegraph  and  telephone  companies,  their 
men,  wire,  poles,  and  other  material,  for  the 
erection,  maintenance,  operation,  repair,  con- 
struction, and  reconstruction  of  their  lines  of 
wire,  and  that  the  said  Atlantic  Coast  Line 
Railroad  Company  for  such  services  perform- 
ed and  rendered  may  charge  certain  rates  fix- 
ed and  promulgated  by  a  specified  general 
order  of  the  railroad  commlBsloners;  that  the 
Postal  Telegraph  Cable  Company,  a  corpora- 
tion, having  condemned  and  acquired  a  right 
of  way  and  easement  to  construct  a  line  of 
poles  and  wires  upon  the  right  of  way  of  the 
Atlantic  Coast  Line  Railroad  Company,  ap- 
plied to  and  demanded  of  the  said  Atlantic 
Coast  Line  Railroad  Company  to  haul  and 
distribute  between  its  stations  on  and  along 
Its  line  of  railroad,  between  the  city  of 
JacfesoDvllle  and  the  city  of  Lakeland,  In 
certain  counties  of  the  state  of  Florida,  for 
the  Postal  Telegraph  Cable  Company,  its  men, 
poles,  wire,  and  other  material  for  the  erec- 
tion, construction,  maintenance,  and  opera- 
tion of  Its  telegraph  line  between  said  points, 
and  offered  to  pay  for  such  services  the  rate 
fixed  and  promulgated  by  the  railroad  com- 
missioners, but  the  said  Atlantic  Coast  Line 
Railroad  Company  refuses  to  receive  and  haul 
and  distribute  between  Its  stations,  on  and 
along  its  line  of  railroad,  from  Jacksonville 
to  Lakeland,  the  men,  poles,  wire,  and  other 
material  of  the  Postal  Telegraph  Cable  Com- 
pany under  the  aald  order  of  the  railroad 


commissioners;  that  upon  such  refusal  of  the 
Atlantic  Coast  Line  Railroad  Company  to. 
comply  with  the  order  aforesaid  an  order 
was  passed  by  the  railroad  conunissloners  re- 
questing and  directing  the  Attorney  Genera.1 
to  Institute  proceedings  to  enforce  compliance 
by  the  Atlantic  Coast  Line  Railroad  Company 
with  the  order  of  the  railroad  commissioners 
aforesaid  In  behalf  of  the  aald  Postal  Tele- 
graph Gable  Company. 

A  demurrer  to  the  alternative  writ  was 
overruled.  State  ei  rel.  v.  Atlantic  Coast 
Line  Railroad  Company  (Fia.)  41  South.  529. 

The  return  of  the  respondent  to  the  alter- 
native writ  states  that : 

"(1)  The  respondent  admits  that  It  is  trans- 
porting and  distributing  for  the  Western 
Union  Telegraph  Company  Its  men,  poles,  and 
other  material  for  the  erection,  maintenance, 
operation,  repair,  construction,  and  recon- 
struction of  its  line  along  respondent's  line 
of  railroad  operated  in  the  state  of  Florida, 
and  refuses  to  perform  a  like  service  for  all 
other  telegraph  and  telephone  companies,  but 
avers  that  It  Is  not  guilty  of  discrimination 
thereby,  nor  subject  to  any  order  of  the  com- 
mission in  regard  thereto,  by  reason  of  the 
fact  that  the  respondent  has  never  held  Itseir 
out,  and  does  not  hold  itself  out,  as  a  com- 
mon carrier,  to  distribute  frel^t  between 
stations,  nor  to  carry  passengers  to  points  be- 
tween stations,  nor  to  furnish  cars  to  effect 
the  distribution  of  freight  or  passengers,  or 
both,  between  stations,  and  that  such  service 
forms  no  part  of  the  duty  of  a  common  car- 
rier, and  that  the  distribution  of  freight  be- 
tween stations  and  the  carrying  of  passengers 
to  points  between  stati(»is,  and  the  furnishing 
of  cars  for  the  ^strlbntlon  of  freight  and  the 
discharge  of  passengers  at  points  between 
stations.  Is  solely  a  subject  of  contract;  and 
that  in  pursuance  of  Its  constitutional  and 
legal  rights,  the  respondent,  together  witb 
other  roads  In  said  contract  mentioned,  on 
the  14th  of  October,  1002,  entered  Into  a  con- 
tract which  Is  still  subsisting  and  unexpired, 
with  the  Western  Union  Telegraph  Company, 
a  corporation  under  tbe  laws  of  the  state  of 
New  York,  for  transporting  and  distributing 
for  the  said  Western  Union  Tel^apfa  Com- 
pany its  men,  wire,  poles,  and  other  material 
for  the  erection,  maintenance,  operation,  re- 
pair, constmctlon,  and  reconstruction  of  its 
line  of  wire  along  respondent's  road  In  the 
state  of  Florida,  for  certain  mutual  considera- 
tions and  mutual  benefits  to  flow  to  and  be 
derived  by  each  of  the  contracting  parties. 
The  contract  is  set  out  In  full  In  the  return. 
It  provides  for  mutual  services  and  compensa- 
tions.   Among  Its  provisions  Is  the  tollowtng  l 

"  'Fifth.  The  railroad  companies,  respect 
tlvely,  agree  to  transport,  free  of  charge,  ovei 
their  railroads,  upon  application  of  a  super- 
intendent or  other  general  officer  of  tbe  tele 
graph  company,  all  persons  In  tbe  ^ploy  or 
the  Western  Union  and  International  Ocean 
Telegraph  Companies,  or  either  of  them,  when- 
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traTdlng  on  the  buslneBa  of  ettber  or  botb 
of  Bttid  companies;  and  also  to  transport  free 
uf  charge,  along  tbe  lines  of  tbelr  Tarlous 
railroads,  and  to  dtetzlbnte  wherever  reason- 
ably required,  all  poles,  wlra^  cross-arma,  and 
other  material  and  8n|n>Ues  of  said  Western 
Union  and  International  Ocean  Telegraph 
Companies,  tar  the  construction,  maintenance, 
operation,  repair,  and  reconstruction  of  the 
land  lines  and  vires  of  either  or  both  of 
said  telegraph  companies,  along  said  nXlr 
roads  covered  by  this  agreement,  and  of  such 
additional  wires  and  lines  of  poles  and  wins 
nm  may  be  erected  under  the  provisions  of  this 
agreement  •  *  •  And  unless  thereto  re- 
quired by  lawful  authority,  from  which  no 
reasonable  recourse  may  be  had,  tiie  railroad 
companies  will  not  traiuport  men  or  material 
for  the  construction,  maintenance  or  opera- 
tion of  a  line  of  poles  and  wire  or  wires,  or 
underground  or  otiwr  telegraph  line  In  compe- 
tition with  tiie  lines  of  the  telegr^h  company, 
party  hereto,  exc^t  at  and  for  tbe  railroad 
companies'  regular  local  rates,  nor  will  th^ 
famish  for  any  competing  tdegraph  line  any 
facilities  or  assistance  that  th^  may  lawfully 
wldihold,  nor  stop  their  trains,  nor  distribute 
material  ihexetm  at  otlier  than  regular  sta- 
tions. 

**  TroTlded,  always;  that  in  protecting  and 
defending  tba  exduslTe  grants  convened  by 
this  agreement,  the  telegraph  company  may 
use  and  proceed  In  the  name  of  tbe  railroad 
companies,  or  either  of  than,  or  any  of  the 
companies  controlled  by  Oiem,  or  any  of  them, 
hot  shall  Indemnify  and  save  harmlesa  tbe 
railroad  companleSt  and  each  of  them,  and 
said  companies  controlled  by  than  or  any  of 
them,  from  any  and  all  damages,  costs,  char- 
ges, and  legal  expenses  Incnrred  therein  or 
thereby.' 

"Hie  respondent  «ayi  that  whereby  and 
by  Tlrtne  of  the  terms  and  stipulations  of 
and  virtue  of  tiie  terms  and  stipulations  of 
■aid  contract  the  relation  of  the  respondmt 
to  the  Western  Union  Tel^rapb  Company  is 
not  the  relation  of  carrier  to  shipper,  but 
wholly  contractual,  and  of  such  dependent 
and  mutual  character  with  considerations  of 
such  kind  and  character  that  It  would  be  Im- 
possible for  the  Postal  Telegraph  Cable  Com- 
pany to  give  the  same  consideration  or  the 
same  equivalent  to  respondent  that  Is  given 
by  and  received  from  the  Western  Union 
Tel^rapb  Company  for  tbe  mutual  services 
performed  as  are  more  fully  set  forth  Id  said 
contract,  and  that  the  enforcement  of  said 
order  of  the  Florida  railroad  commission 
would  result  In  violating  the  contractual 
rights  of  respondent  and  in  depriving  respond- 
ent of  its  property  without  due  process  of 
law,  and  of  the  equal  protection  of  the  laws, 
contrary  to  the  guaranties  of  the  Constitu- 
tion of  the  United  States  and  the  amend- 
ments thereof. 

"(2)  The  respondent  admits  that  It  Is 
transporting  and  dlstrlbutug  for  tbe  West- 


em  Union  Telegraph  Company  Its  men, 
wire,  poles,  and  other  material  for  the 
erection,  maintenance,  operation,  r^ir, 
construction,  and  reconstruction  of  Its  iioe 
along  respondent's  line  of  railroad  operated 
in  the  stete  of  Florida,  and  refuses  to  per* 
form  a  like  service  for  all  other  telegraph 
and  telephone  companies,  but  avers  that  it 
is  not  guilty  of  discrimination  tbereby,  nor 
subject  to  any  order  of  the  commission  in 
regard  thereto  by  reason  of  the  fact  that 
the  respondent  has  never  held  Itself  out,  and 
does  not  hold  itself  out  aa  a  common  carrlw 
to  distribute  freight  between  stations,  nor 
to  carry  passengers  to  points  between  ste- 
tlons,  nor  to  furnish  cars  to  effect  the  dls- 
tilbutloa  of  freight  or  passengers,  or  both, 
between  stetlons,  and  that  such  service 
forms  no  part  of  the  duty  of  a  common  car- 
rier, and  that  the  distribution  of  freight 
between  stations  and  the  carrying  of  pas- 
sengers to  polnte  between  stations  and  the 
furnishing  of  cars  tm  the  distribution  of 
freight  and  tbe  discharge  of  passengers  at 
points  between  statioiu  Is  solely  a  subject 
of  contract;  and  that  in  pursuance  of  Its 
constitutional  and  legal  rights  the  respond- 
ent together  with  otba*  roads  In  said  con- 
tract mentioned  on  the  14th  of  Octobw,  1902, 
entered  Into  a  contract  which  is  still  sub- 
sisting and  unexpired  with  tbe  Western 
Union  Telegraph  Company,  a  corporation 
under  the  laws  of  tbe  state  of  New  York, 
for  transptnting  and  distributing  for  the 
■aid  Western  Union  Telegraph  Company  Ite 
men,  wire,  poles,  and  other  material  for 
the  erection,  maintenance,  oiKratlon,  repair, 
construction,  and  reconstractton  of  Ito  Hue 
of  wire  along  respondent's  road  in  tbe  stete 
of  Florida,  for  certain  mutual  considera- 
tions and  mutual  benefits  to  flow  to  and  be 
derived  by  each  of  the  contracting  parties. 
(The  contract  Is  again  set  out  In  full  In  the 
return.) 

"(3)  The  respondent  admlte  that  It  Is 
transporting  and  distributing  for  the  West- 
em  Union  Telegraph  Company  Its  men, 
wire,  poles,  and  other  material  for  the  erec- 
tion, maintenance,  operation,  repair,  coo- 
stmctlon,  and  reconstruction  of  Its  line 
along  this  respondent's  line  of  railroad 
operated  in  the  state  of  Florida,  and  re- 
fuses to  perform  a  lilie  service  for  all 
other  telegraph  and  telephone  companies, 
but  avers  that  it  is  not  guilty  of  discrim- 
ination tbereby,  nor  subject  to  any  ordei 
of  the  commission  In  regard  thereto,  by  rea- 
son of  tbe  fact  that  the  respondent  has  never 
held  Itself  out  and  does  not  hold  Itself  out 
as  a  common  carrier  to  distribute  freight 
between  stations  nor  to  carry  passengers 
to  points  between  stations,  nor  to  furnish 
cars  for  the  distribution  of  freight  or  pas- 
sengers, or  both,  between  stations,  and  that 
such  service  forms  no  part  of  the  duty  of  a 
common  carrier  and  that  the  distribution  of 
freight  between  stations,  and  the  carrying 


Digitized  by 


Google 


708 


41  SOUTHERN  BBPOBTSB. 


<Fla. 


of  passengers  to  points  between  stations, 
and  the  furnishing  of  cars  for  the  distribu- 
tion of  freight  and  the  dlacharge  of  pas- 
Bengers  at  points  between  stations  is  solely 
a  subject  of  contract;  and  that  In  pursuance 
of  Its  constitutional  and  legal  rights,  the 
respondent,  together  with  other  roads  In 
said  contract  mentioned  on  the  14th  of  Octo- 
ber, 1902,  entered  into  a  contract  which  la 
still  subsisting  and  onexpired  with  the 
Western  Union  Telegraph  Company,  a  cor- 
poration under  the  laws  of  the  state  of  New 
York,  for  transporting  and  distributing  foi 
the  said  Western  Union  Telegraph  Company 
its  men,  wire,  poles,  and  other  material  for 
the  erection,  maintenance,  operation,  repair, 
construction,  and  reconstruction  of  Its  line 
of  wire  along  respondent's  road  In  the  state 
of  Florida  for  certain  mutual  considerations 
and  mutual  benefits  to  flow  to  and  be  derived 
by  each  of  the  contracting  parties;  and  by 
virtue  of  the  terms  and  stipulations  of  said 
contract  the  relation  of  the  respondent  to 
the  Western  Union  Telegraph  Company  Is  not 
the  relation  of  carrier  to  shipper,  but  wholly 
contractual,  and  of  such  a  dependent  and 
mutual  character  and  with  such  considera- 
tions of  Buch  a  character  that  It  would  be 
Impossible  for  the  Postal  Telegraph  Cable 
Company  to  give  the  same  consideration  or 
the  same  equivalent  to  this  respondent  that 
is  given  by  and  received  from  the  Western 
Union  Telegraph  Company  Ua  the  mutual 
servlceB  performed  as  are  more  foll^  set 
forth  In  ttae  contract,  and  1b  performing  the 
service  for  the  Western  Ui^n  Telegraph 
Company  under  and  virtue  of  Bald  con- 
tract and  avers  that  It  has  always  been  will- 
ing and  to  now  ready  and  offers  hereto  to 
to  transport  and  carry  the  Bame  material 
for  the  Postal  Telegraph  Cable  Company 
mentioned  In.  the  alternative  writ  aa  being 
carried  for  the  Western  Union  Telegraph 
Company  at  and  for  this  respondent's  regular 
local  rates  for  the  article  or  commodity  ship- 
ped from  and  to  regular  stations  on  respond- 
ent's line  of  railroad  In  the  state  of  Florida 
that  may  be  offered  in  the  ordinary  and 
usual  way  in  which  shipments  are  tendered, 
and  is  now  willing  and  has  always  been  will- 
ing 60  to  do,  and  now  offers  to  transport  any 
and  all  of  the  employes  of  the  Postal  Tele- 
graph Cable  Coiupauy  for  this  resjwndent's 
regular  legal  rates  to  and  from  any  regular 
station  on  respondent's  line  of  railroad  in  the 
state  of  Florida,  on  its  trains  running  to 
and  from  the  stations  that  the  said  employ^ 
or  employC-s  may  desire  to  go  or  depart  from, 
and  refers  to  and  hereby  makes  the  contract 
as  set  forth  between  respondents  and  the 
Western  Union  Telegraph  Company  a  part 
of  this  return;  whereby  and  by  virtue  of  the 
terms  and  stipulations  of  said  contract  the 
relations  of  this  respondent  to  the  Western 
Union  Telegraph  Company  Is  not  the  relation 
of  carrier  to  shipper,  but  wholly  contractual, 


and  of  such  a  d^)endent  and  motoal  charac- 
ter with  considerations  of  such  kind  and 
character  that  it  would  be  Impoastble  for  the 
Postal  Telegraph  Cable  Company  to  give  tlie 
same  consideration  or  the  same  eguiralent  to 
this  respondent  that  is  given  by  and  received 
from  the  Western  Union  Telegraph  Company 
for  the  mutual  services  performed  aa  are 
more  fully  set  forth  In  said  contract 

"And  resfKindent  avers  that  It  had  a  riglit 
to  contract  as  it  has  done  and  that  the  said 
contract  does  not  contravene  or  violate  any 
laws  of  the  state  of  Florida  and  that  tbe 
setting  aside  and  making  void  said  contract 
Is  not  within  the  power  of  the  said  railroad 
commission  of  the  state  of  Florida,  and  not 
within  the  scope  or  contemplation  of  the  act 
of  the  Legislature  of  the  state  of  Florida 
creating  and  constituting  said  railroad  coin- 
mission  and  the  powen  of  said  commlaslon 
as  therein  defined." 

The  relator  demurred  to  this  return  on.  the 
grounds  that: 

"(1)  It  has  already  been  determined  In 
this  proceeding  that  the  order  made  by  the 
railroad  commlssiMiers  which,  by  this  pro- 
ceeding, is  sought  to  be  enforced  was  a  valid 
exercise  of  the  powOTS  possessed  by  the  rail- 
road commissioners  under  tbe  laws  of  this 
state,  and  that  question  being  res  adjudicata 
cannot  again  be  raised  by  respondent 

**(2)  The  railroad  commissioners  have  Jndi- 
clal  powers  under  the  Constitution  and  the 
law  creating  them,  and  having  determined, 
after  hearing,  of  which  respondent  was  duly 
notified,  that  the  respondmt  was  guilty  of  nn- 
just  discrimination  In  the  reqiects  recited 
In  tbe  order  sought  to  be  enft>reed,  such  order 
IB  an  adjudication  of  that  question  wlilch 
cannot  be  reviewed  by  this  court 

"(8)  The  making  of  tiie  order  sought  to  be 
enforced  was  an  exercise  of  the  powers  poa- 
seased  the  railroad  commlsslonerB  under 
the  law  creating  them,  and,  under  such  law. 
the  said  order  Is  prima  fade  reasonable  and 
just,  and  tiie  return  of  the  res^ndent  does 
not  deny  or  question  Its  reasonableness  or 
justness. 

"(41  Ttae  transportatlott  and  distribution 
for  the  Western  Union  Telegraph  Company 
of  Its  men,  wire,  poles,  and  other  material 
for  the  erection,  maintenance,  operation,  re- 
pair, and  construction,  and  reconstruction  of 
Its  line  along  tbe  respondent's  line  of  rail- 
road, which  Is  admitted  in  the  return,  dis- 
closes a  carriage  by  respondent  as  a  common 
carrier  and  a  service  to  which  others.  In  like 
situation  as  the  Western  Union  Telegraph 
Company,  are  entitled. 

"(5)  The  contract  set  forth  In  the  return 
and  under  which  the  respondent  claims  that 
its  relation  to  the  Western  Union  Telegraph 
Company  is  not  that  of  carrier  to  shipper, 
bnt  wholly  contractual,  Is  illegal  and  void, 
because 

"(a)  It  contravenes  the  act  of  Congress  of 
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July  S4.  1806^  c.  230,  14  Stat  221,  entitled 
'An  act  to  aid  In  the  constrnction  of  tele- 
graph lines,  and  to  eecare  to  ibe  government 
the  use  of  the  same  ft>r  postal,  military  and 
other  purposes.* 

"(b)  It  contravenes  the  act  of  Congress  of 
July  2,  1890  (26  Stat.  209,  c.  647  [U.  B.  Comp. 
St  1001,  p.  8200]),  entitled  'An  act  to  protect 
trade  and  commerce  againat  nnlawfnl  re- 
straints and  monopolies/ 

"(c)  It  la  a  contract  In  restraint  of  trade.** 

P.  T,  Meyers  and  Daniel  W.  Kountree,  for 
Telator.  Joha  B.  Hartrldge,  for  respondent 

WHITFIELD,  J.  (after  stating  the  facts). 
The  return  of  the  respondent,  briefly  stated. 
Is  that  it  Is  transporting  and  delivering  be- 
tween stations  on  Its  line,  men,  wire,  poles, 
etc.,  for  the  Western  Union  Telegraph  Com- 
pany, as  alleged  In  tbe  alternative  writ,  and 
Is  refusing  to  perform  a  lllie  service  for  all 
other  telegraph  and  telephone  companies,  but 
avers  that  It  Is  not  guilty  of  discrimination 
thereby,  nor  subject  to  any  order  of  the  com- 
mission In  regard  thereto,  by  reason  of  the 
fact  that  the  respondeat  has  never  held  It- 
self out,  and  does  not  hold  Itself  out,  as  a 
common  carrier  In  respect  to  the  particular 
service  performed  for  the  Western  Union  Tel- 
egraph Company  and  refused  for  others ;  that 
such  service  forms  no  part  of  the  duty  of  a 
common  carrier  and  Is  solely  a  subject  of  con- 
tract ;  that  in  pursuance  of  its  legal  rights  the 
respondent  on  October  14,  1902,  entered  Into 
an  agreement  still  existing  with  tbe  Western 
Union  Telegraph  Company  to  perform  the 
mentioned  service  for  cert&In  mutual  consid- 
erations and  mutual  benefits  to  the  contract- 
ing parties  set  out  In  an  attached  contract, 
by  virtue  of  which  contract  the  relation  of  re- 
spondent to  the  Western  Union  Telegraph 
Company  Is  not  tbe  relation  of  carrier  to 
shipper,  but  wholly  contractual,  and  of  such 
nature  that  tbe  Postal  Telegraph  Cable  (Com- 
pany could  not  give  the  same  consideration 
or  the  same  equivalent  to  respondent  that  It 
is  receiving  from  the  Western  Union  Tele- 
graph Company  for  the  mutual  services 
stated  In  and  performed  under  the  said  con- 
tract; that  the  enforcement  of  the  order  of 
the  railroad  commissioners  would  result  In 
violating  the  contractual  rights  of  respond- 
ent and  in  depriving  respondent  of  Its  propw- 
ty  without  due  process  of  law,  and  of  the 
equal  protection  of  the  laws,  contrary  to  the 
guaranties  of  the  (Constitution  of  the  United 
States  and  the  amendments  thereof;  that  re- 
spondent has  always  been  willing  and  is  now 
ready  and  offers  to  transport  and  carry  like 
employes  and  material  for  the  Postal  Tele- 
graph Cable  Company  at  and  for  respond- 
ent's regular  local  rates  for  the  employes, 
articles,  or  commodites  shipi>ed  from  and 
to  any  regular  stations  on  respondent's  line 
of  railroad  in  the  state  of  Florida  that  may 
be  offered  In  the  ordinary  and  usual  way  in 


which  passengers  and  shipments  are  tender- 
ed: that  respondent  baa  a  right  to  contract 
as  It  has  done,  and  that  said  contract  does 
not  contravene  or  violate  any  of  the  laws 
of  the  state  of  Florida,  and  that  tbe  setting 
aside  and  making  void  said  contract  Is  not 
within  the  power  of  the  railroad  commission 
of  tbe  state  of  Florida,  and  not  within  the 
scope  or  contemplation  of  the  act  of  the  legK 
lature  creating  said  commission. 

The  demurrer  raises  the  oneBUoa  of  the 
suffldency  of  the  return  as  a  defoise  to  the 
writ 

In  the  opinion  on  the  demurrer  to  the  alter- 
native writ  In  this  case  (Fla.)  41  South.  629, 
we  said:  *mie  respondent  having  voluntarily 
performed  this  service  fOr  the  Western  Union 
Telegraph  Company  may  not  deny  it  to  an- 
other company  applying  for  similar  service 
under  like  conditions.  The  order  of  the  rail- 
road commissioners  Is  a  general  order,  and 
we  think  fully  authorized  by  the  Constitution 
and  chapter  4700,  p.  76,  Acts  1899,  Nor  la 
this  duty  affected  by  the  fact  that  the  service 
was  performed  for  the  Western  Union  Tele- 
graph Company  under  an  agreement  or  con- 
tract. The  rates  prescribed  In  this  general 
order  for  the  services  to  be  rendered  are  gen- 
eral In  their  nature  and  apply  to  all  telegraph 
and  telephone  companies  which  Eeek  to  have 
tbe  services  performed  and  are  not  challenged 
on  tbe  ground  of  unreasonableness." 

We  understand  from  tbe  admissions  In  the 
return  of  the  respondent  that  It  has  been  for 
some  years  past  and  Is  now,  with  trains  and 
cars  operated  by  It  voluntarily  transporting 
and  delivering  along  Its  railroad  line,  between 
the  stations  thereon,  tbe  employes  and  the 
poles,  wires,  etc.,  of  the  Western  Union  Tele- 
graph Company,  and  that  It  refuses  to  render 
similar  service  for  others.  Such  service  is 
that  of  a  common  carrier,  and  tbe  fact  that 
It  Is  performed  under  a  particular  contract 
does  not  aftect  the  character  of  the  service 
even  though  the  consideration  of  the  contract 
cannot  be  furnished  by  another  company  de- 
manding similar  service,  since  the  same  serv- 
ice should  be  performed  for  all  for  a  reason- 
able compensation,  and  there  Is  no  questlMi 
as  to  the  reasonableness  of  the  compeosatlon 
fixed  under  the  law  for  this  service. 

Tbe  facts  admitted  In  tbe  return  as  to 
the  service  being  rendered  by  tbe  respond- 
ent for  the  Western  Union  Telegraph 
Company  and  refused  to  other  companies 
under  like  circumstances,  show  that  such 
service  Is  rendered  as  a  common  carrier,  and 
the  averment  In  the  return  that  the  service  Is 
being  rendered  under  a  contract  and  not  as  a 
common  carrier,  cannot  avail  the  respondent 
as  a  defense  to  the  writ  There  Is  no  show- 
ing that  the  service  being  rendered  for  the 
Western  Union  Telegraph  Company  is  differ- 
ent from  that  rendered  to  other  shippers  of 
the  same  subjects  of  transportation  except 
that  delivery  is  made  between  stations  on  tbe 
respondent's  line  of  road.  The  respondent  of- 
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fers  to  transport  the  employes,  poles,  wire, 
etc.,  of  tbe  Postal  Telegrapb  Cable  Companr, 
thereby  admittiug  them  to  be  proper  subjects 
from  and  to  regular  stations,  at  Its  local  rates, 
of  transportatiou. 

The  respondent,  a  common  carrier,  admits 
that  It  Is  voluntarily  transporting  and  dellver- 
Ing  between  stations  on  its  line,  employes 
and  freight  for  one  incorporated  public  tele- 
graph company  to  maintain  lines  of  wire 
along  the  railroad  line,  and  that  It  refuses 
similar  services  to  others,  without  giving 
sufficient  excuse  for  such  refusal,  thereby 
admitting  that  It  is  guilty  of  unjust  discrim- 
ination as  found  by  the  railroad  commission- 
ers. Under  these  circumstances  the  respond- 
ent  may  be  compelled  to  perform  like  serv- 
ices, for  a  reasonable  compensation,  for  an- 
other incor[>orated  public  telegraph  company 
to  enable  It  to  lawfully  establish  and  main- 
tain Its  lines  of  wire  along  the  railroad  line. 
The  respondent  cannot  refuse  to  render  the 
service  to  the  Postal  Telegraph  Cable  Com- 
pany on  the  ground  that  the  service  rendered 
to  the  Western  Union  Tel^aph  Company  is 
under  a  contract  and  that  the  service  Is  not 
rendered  as  a  common  carrier,  when  It  la 
not  shown  that  such  service  differs  from  that 
rendered  other  shippers  except  as  to  delivery 
between  stations.  See  State  v.  Jacksonville 
Terminal  Co.,  41  Fla.  377,  27  South.  225; 
Chicago  &  Northwestern  Ry.  Co.  v.  People, 
5G  111.  36S,  8  Am.  Rep.  690;  Mrasenger  v. 
Penn.  Ry.  Co.,  37  N.  J.  Law,  531,  18  Am.  Rep. 
754 ;  Cumberland  Telephone  &  Tel^aph  Co. 
V.  Morgan's  L.  &  T.  R.  Co..  51  La.  Ann.  29, 
24  South.  803,  72  Am.  St  Rep.  442;  Mercantile 
Trust  Co.  V.  Atlantic  &  P.  R.  Co.  (C.  C.)  63 
Fed.  910;  5  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
177  ;  6  Cyc.  372. 

Under  section  30  of  article  16  of  the  Con- 
stitution "the  Legislature  is  invested  with  full 
power  to  pass  laws  •  ♦  •  to  prevent  un- 
just discrimination  *  *  *  by  persons  and 
corporations  engaged  as  common  carriers  In 
transporting  persons  and  property  or  perform* 
ing  other  services  of  a  public  natura"  Chap- 
ter 4700,  p.  76,  Acts  1899,  provides  that  the 
railroad  commissioners  shall  make  reason- 
able and  Just  relations  for  the  observance 
of  rates  fixed  by  them  "as  to  charges  at  any 
and  all  points  for  the  necessary  handling  and 
delivery  of  all  kinds  of  freight  and  trans- 
portation of  passengers,  and  for  the  preven- 
tion of  any  unjust  discrimination  in  connec- 
tion therewith  •  •  •  and  to  direct  and 
control  all  other  matters  pertaining  to  rail- 
roads that  shall  be  for  the  good  of  the  public. 
Said  commissioners  shall  have  foil  power 
and  BUthorit;  to  require  any  railroad,  rail- 
road company  or  common  carrier  to  proper- 
ly operate  Its  railroad  or  transportation  line 
and  to  furnish  all  the  necessary  facilities  for 
the  convenient  and  prompt  handling,  trans- 
portation and  delivery  of  all  freights  offered 
along  its  line  for  transportation  and  shall 
provide  and  prescribe  all  eucb  rules  and  regu- 


lations as  may  be  necessary  to  secure  such 
operation  and  the  furnishing  of  such  facili- 
ties and  the  prompt  handling,  transportation 
and  delivery  of  all  freights  offered." 

It  Is  clear  that  where  a  railroad  company 
In  Its  capacity  as  a  common  carrlw  renders 
services  to  one  corporation  so  as  to  liable  It 
to  serve  the  public,  and,  without  suftlcient 
excuse,  refuses  similar  services  to  another 
corporation  lawfully  authorized  to  likewise 
serve  the  public,  it  is  an  unjust  dlscrlmloa- 
tlon ;  and  the  railroad  commissioners  have 
the  power  under  the  constitution  and  laws 
of  this  state  to  make  just  and  reasonable 
rules  and  regulations  to  prevent  such  unjust 
discrimination.  See  State  v.  JaclcsonvUle  Ter- 
minal Co.,  41  Fla.  877,  27  South.  225 ;  State 
ex  rel,  Cumberland  Telephone  &  Telegraph 
Co.  V.  Texas  &  P.  Ry.  Co.,  52  La.  Ann.  1850, 
28  South,  284 ;  State  ex  rel.  Attorney  General 
V.  Atiantic  Coast  Line  R.  Co.  (Fla.)  40  South. 
875.  See,  also,  Augusta  Brokerage  Co.  v- 
Central  of  Georgia  R.  Co.,  121  Ga.  4S,  48  S. 
B.  714;  Tift  V.  Southern  Ry.  Co.  (C.  C.)  123 
Fed.  789;  Agee  St  Co.  v.  Louisville  &  N.  R. 
Co.  (Ala.)  37  South.  680. 

The  power  of  the  railroad  commissiono-s 
to  make  the  order  here  sought  to  be  enforced 
Is  fully  established.  The  statute  provides 
that  "alt  the  rules  and  regulations  made  and 
prescribed  by  said  commissioners  *  •  * 
to  prevent  unjust  discriminations  or  other 
abuses  *  •  *  shall  be  deemed  and  held 
to  be  prima  facie  reasonable  and  just" 

The  respondent  did  not  appear  to  be  heard 
in  response  to  the  notice  served  on  it  of  the 
hearing  before  the  railroad  commissioners 
when  the  order  here  sought  to  be  enforced 
was  made,  and  it  does  not  claim  that  the 
order  is  an  unreasonable  and  unjust  rela- 
tion ;  nor  is  the  rate  of  compensation  claimed 
to  be  unjust  and  unreasonable;  so  It  cannot 
he  said  that  the  enforcement  of  the  order 
will  be  a  taking  of  the  property  of  the  re- 
spondent without  due  process  of  law,  or  will 
deprive  it  of  the  equal  protection  of  the 
laws.  See  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  337,  27  South.  226. 

The  rights  of  the  respondent  under  the  con- 
tract which  was  made  in  1902,  are  subject  to 
the  constitutional  and  statutory  provisions 
above  quoted,  and  the  enforcement  of  the  or- 
der of  the  railroad  commissioners  will  not 
violate  valid  contractual  rights  of  the  re- 
spondent City  of  Tampa  v.  Tampa  Water 
Works  Company,  45  Fla.  600,  84  South.  631. 
affirmed  In  199  U.  8.  241.  26  Snp.  Ct  23,  50 
L.  Ed.   . 

The  respondent  rests  Its  defense  upon  Its 
claim  that  In  rendering  the  stated  service  to 
the  Western  Union  Telegraph  Company  It 
is  not  acting  as  a  common  carrier,  and  there- 
fore it  Is  not  required  by  law  to  render  » 
similar  service  to  other  telegraph  companies ; 
but  as  we  have  seen,  the  facts  as  to  th« 
character  of  the  service  admitted  In  the  re- 
turn constitute  the  service  that  of  a  common 
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carrier,  and  this  serrice  being  Toluntarlly  per- 
formed for  one  gives  others  under  like  condi- 
tions a  right  to  demand  It  for  themselves. 

The  demurrer  to  the  return  Is  suatnlned, 
tlie  return  Is  held  to  be  Insufficient,  and  the 
peremptot7  writ  is  awarded. 

SHAOKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRIBLL,  HOCKER,  and  PAREHILL,  33., 
concur. 


(117  La.) 
No.  15,930. 

MAYOR,  EXa,  OP  TOWN  OF  HOMER  r. 
BROWN. 

(Snpreme  Court  of  Louisiana.  June  iS,  1906.) 

1.  CniinNAZ.  I^W— A7PB4L— DiCISIONB  Rx- 
VIEWABl^B— NaTUBE    OF  SvaJXCT-MATTKB— 

Vauditt  op  Obdinascb. 

Where  a  party  charged  with  having  vio- 
lated a  monicipal  corporation  ordtnaoce,  In 
which  a  fine  la  imposed  for  its  violatioD,  un- 
successfully contested  the  legality  of  that  ordi- 
n^ce  in  the  trial  court,  he  Is  entitled  to  an  ap- 
peal to  the  Supreme  Court  on  that  iasue,  re- 
gardless of  the  amount  Involved. 

The  issue  and  contestation,  to  be  so  appealable, 
is  as  to  the  l^allty  of  the  legislation  of  the 
municipal  corporation,  not  as  to  proceedings 
taken  in  the  trial  court  in  enforcement  of  the 
ordinances,  nor  as  to  the  correctness  or  legality 
of  the  conclusions  or  action  of  the  judge  below, 
acting  under  and  by  virtue  of  the  ordinance. 
Mnnictpallty  v.  Blanc,  1  La.  Ann.  385 ;  State  v. 
Zurich,  21  South.  077.  49  La.  Ann.  447;  State 
V.  Fourcade,  IS  Booth.  187,  46  La.  Ann.  721, 
40  Am.  St.  Rep.  2iS. 

2.  Same. 

Unt!<>r  the  ConRtltntlon  of  1898  the  class  of 
cases  wherein  an  issue  In  the  trial  court  as  to 
the  legality  or  constitutionality  of  ordinances 
pives  a  direct  right  of  appeal  to  the  Supreme 
Court  from  the  decision  on  that  Issue  in  the 
trial  court  has  been  enla^ced  and  made  to  cover 
munldpal  ordinances  wherein  no  fine  has  been 
authorized  or  directed  to  be  imposed  for  their 
violation ;  but  in  that  class  of  cases  the  judg- 
ment of  the  trial  conrt  to  authorise  an  appeal 
must  have  been  against  the  constitutionality  of 
the  ordinance. 

3.  IitToxiCATiNQ  LiquoBS  —  Municipal  Cob- 

P0BATI0N8— OBDINANCES— VALiniTT. 

The  ordinance  which  Is  resisted  In  this  case 
did  not  fall  within  the  grasp  and  scope  of  the 
powers  conferred  upon  the  town,  and  Is  Illegal 
and  ultra  Tire*. 

Breauz,  O.  3^  dteentlng. 

(Syllabus  by  tba  Conrt) 

Appeal  from  Mayor's  Conrt  of  Town  of 
Homer;  Hugh  Taylor,  Jndga 

Salt  by  the  mayor  and  board  of  selectm^ 
ot  the  town  of  Homer  against  Thomas  H. 
Brown.  From  a  Judgment  against  the  de- 
f^dant,  be  appeals.  Reversed,  and  rait  dis- 
missed. 

Richardson  &  Rtcbardson,  for  appellant 
Bdob  Howard  McCIendon,  for  appellee. 

NXCHOLLS.  J.  Defendant,  charged  with 
**Tlolatlng  an  ordinance  No.  63  of  the  town, 
was  tried  and  convicted  and  sentenced  to 
pay  a  floe  of  $50  and  costs,  and  in  default 
of  payment  to  be  oonflned  In  the  lo(^-np  for 
90dB7&" 


He  pleaded  that  the  town  had  no  anthorlty, 
either  under  the  Constitution  or  by  act  of  the 
Legislature,  to  pass  said  ordinance;  that 
the  ordinance  was  Illegal,  ultra  Tires,  and 
unconstitutional.   The  pleas  were  overrnled. 

After  sentence,  defendant  appealed. 

In  the  Snpreme  Court  the  appellee  has 
moved  to  dismiss  the  appeal  on  the  ground 
that  It  was  without  appellate  Jurisdiction 
in  the  premises,  and  that  the  only  Issue 
raised  by  the  pleadings  was  as  to  the  con- 
stitutionality of  the  Ordinance  No.  63,  under 
which  defendant  was  fined  Ify  tbe  mayor; 
that  ttie  legally  of  the  fine  Imposed  was  not 
attacked,  and  for  that  reason  It  was  not  in 
contestation. 

In  support  of  tlie  motion  to  dlsmlsB  counsel 
cite  State  ex  rel.  JTobnson  t.  Thompson,  111 
La.  316,  86  South.  682,  and  Town  at  Rnston 
T.  Monroe  Foantatne*  (not  yet  officially  re- 
ported) 42  South.  — , 

Defendant,  In  opposition  to  tbe  motion, 
cites  State  v.  Tsntn  Ho,  37  La.  Ann.  60,  State 
T.  Clenl,  44  La.  Ann.  86,  10  South.  409,  State 
r.  Hennessey,  44  La.  Ann.  805.  11  South. 
39,  State  t.  Freltas,  40  Ijb.  Ann.  846,  21 
South.  651,  State  t.  Zurich.  49  La.  Ann.  447, 
21  South.  977,  State  T.  Hohn,  50  La.  Ann. 
432,  23  South.  906,  State  v.  Faber,  60  La. 
Ann.  052,  24  South.  662,  and  Town  of  Hinden 
T.  McCrary,  108  La.  518,  32  South.  468. 

On  Motion  to  Dismiss. 

Appellant  ia  appealing  from  a  sentence  of 
tbe  mnyoi^s  conrt  Imposing  a  fine  upon  him 
by  virtue  of  land  under  the  authority  of  an 
ordinance  of  the  town  of  Homer.  He  unsuc- 
cessfully pleaded  the  illegalliy  and  uncon- 
stitutionality of  the  ordinance,  leveling  bis 
atta<^  against  tbe  right,  power,  and  author- 
ity of  the  town  to  oiact  tbe  ordinance  In  im- 
posing the  fine. 

He  occupies,  therefore,  tbe  very  sltoation 
which  entitles  him  under  tbe  terms  of  article 
85  of  the  Goustltiitlon  of  1898,  to  have  his 
case  appealed  to  tbe  Supreme  0>urt  He 
does  not  seek  to  bave  It  examine  under  this 
appeal  tbe  proceedings  taken  In  the  mayor's 
court  under  and  in  enforcement  of  the  or- 
dinance and  the  actions  and  conclusions  of 
tbe  mayor,  but  to  examine  the  proceedings 
taken  by  tbe  council  and  board  of  trustees 
of  the  town  of  Homer  and  their  power  and 
authority  In  passing  tbe  ordinance  and  Im- 
posing the  fine  therein  ordered  to  be  in- 
flicted for  its  violation;  in  other  words,  he  Is 
attacking  tbe  legality  and  constitutionality 
of  the  ordinance  ItseK.  Counsel  of  appel- 
lee seems  to  take  tbe  position  that  the  con- 
testation made  below  should  have  been,  not 
the  legality  and  conBtltutlonallty  of  the  or- 
dinance Imposed  by  tbe  coriwratlon,  but  the 
legality  and  constitutionality  of  the  proceed- 
ings in  the  mayor's  court  and  of  tbe  Judg- 
ment rendered  by  tbe  mayor  Imposing  tbe 
fine. 


•Rehsarlng  gruttsd  Jum  M,  1906. 
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In  tbat  contention  he  Is  in  error.  That 
position  waa  contended  for  and  ruled  against 
aa  far  back  as  the  case  of  Third  Municipality 
T.  Blanc,  1  La.  Ann.  385,  wherein  unanswer- 
able reasons  were  assigned  for  so  conclud- 
ing. The  decision  in  that  case  has  been  re- 
peatedly affirmed  since,  and  has  been  made 
the  basis  of  the  Jurisprndence  on  that  sub- 
ject since.  This  court  tias  nothing  what- 
ever to  do  on  an  appeal  from  the  decision 
of  the  mayor's  courit,  with  the  proceedings 
in  tbat  court,  and  the  conclusions  of  the  ma- 
yor as  to  the  guilt  or  Innocence  of  the  de- 
fendant under  the  evidence  and  the  ordinance. 

If  these  matters  are  assailable,  they  should 
be  assailed  by  certiorari  or  prohibition. 

We  have  nothing  to  do  with  the  facta  of 
this  case  farther  than  was  declared  In  State 
T.  Fourcade,  46  La.  Ann.  721,  13  South.  187, 
40  Am.  St  Rep.  249. 

The  portion  of  article  85  of  the  present 
GouBtltotloD,  upon  which  rests  the  right  of 
appellant  to  bring  his  case  by  appeal  to  this 
court,  is  identical  with  that  of  article  81  of 
the  Constitution  of  1879,  and  the  Jorlspru- 
deoce  under  It  remains  unaltered.  The  pres- 
ent article  has  enlarged  the  class  of  cases 
In  matters  of  contestation  In  regard  to  the 
legality  and  oonstitatlonelity  of  municipal 
ordinances  In  which  an  appeal  to  the  Su- 
preme Court  Is  autlioriTOd,  bo  a>  to  covet 
cases  of  ordinances  generally';  tbat  Is,  to  or- 
dinances wbl<di  have  hat  Imposed  a  fine 
wherebi  the  legality  and  constltotionality  of 
the  particular  ordinance  has  been  contested. 
In  that  daas  of  ordinances  the  right  of  ap- 
peal is  conditioned  upon  the  Judgment  of  the 
lower  court  having  bem  adverse  to  the  con- 
Btitationallty  of  the  ordinance. 

In  the  Blanc  Case*  1  La.  Ann.  886,  the  court 
said: 

"The  purpose  of  the  Constitution  waa  to  en- 
thle  the  citizen  In  all  the  cases  provided  to  test 
their  cODBtitutionalltv  and  legality  to  the  court 
of  last  resort,  and  thus  enable  this  tribunal  to 
Enterpose  directly  a  check  upon  the  abuses  of 
municipal  legislation.  Questions  arising  in  the 
application  and  execution  of  monicipal  ordi- 
nances are  left  with  the  ordinary  tribunals,  un- 
der the  right  of  appeal  for  an  examination  of 
the  facts  as  in  other  civil  cases.  The  magis- 
trates who  administer  the  law  ftre  all,  in  rela- 
tion to  their  judicial  fuDctions,  state  officers, 
and  there  is  no  reason  for  any  direct  supervision 
over  their  proceedings  as  to  matters  of  fact  In 
any  particular  class  of  cases  within  their  ju- 
risdiction. Any  Inconvenience  in  this  respect  is 
presumed  to  be  fully  provided  for  in  the  mode 
of  their  selection  ana  the  sliort  duration  of 
their  appointment. 

"It  would  be  difSctdt  to  assign  a  reasonable 
cause,  which  should  subject  these  two  dauses  of 
the  Constitution  to  an  entirely  different  opera- 
tion, and  require  from  the  api>eliate  court,  In 
case  of  a  tax,  toll,  or  impost,  nowhere  extor- 
tionately  or  unjustly  applied,  to  confine  Itself 
to  the  question  of  its  constftntionality  or  legal- 
ity, without  giving  the  party  aggrieved  any  oth- 
er relief  than  the  decision  on  these  points  would 
afford,  and  in  case  of  a  fine  or  penalty  enable 
the  same  court  to  take  cognizance  of  and  decide 
upon  the  whole  merits  of  the  case. 

"The  reason  is  the  same  in  both  cases  for 
the  exerdse  of  the  appellate  power  on  questions 


of  law  and  its  nonexen^  on  nutters  nt  fact. 
By  these  means,  which  we  recognise,  the  Con- 
stitution as  affording  supervlaion  over  municipal 
legislation  is  secured,  and  the  cognizance  of 
facta  left  with  the  tribunals  of  the  first  instance 
exclusively  in  cases  under  the  amount  fixed  for 
the  appellate  jurisdiction  of  this  court  in  civil 
cases. 

*T^e  concluding  part  of  this  article  of  the 
Constitntion  limits  the  jurisdiction  of  this  court 
In  criminal  cases  to  questions  of  law,  and  the 
conclusion  that,  in  the  case  of  a  petty  fine,  a 
greater  privilege  should  be  held  to  be  secured  to 
the  citizen  than  in  prosecution  involving  liberty 
or  life,  and  rest  on  something  more  deflmte  than 
a  mere  implication. 

"Another  conclusive  reason  against  adopting 
the  interpretation  of  the  clause  of  the  article 
contended  for  by  the  counsel  for  the  defendant  is 
that  the  determination  of  qnestions  of  fact  in 
the  numerous  caaea  whidi  occur  of  this  kind 
would  be  Impossible  under  the  praasnt  organisa- 
tion of  this  court" 

If  the  constmctlfHi  of  artlde  80  of  the  Con- 
stltotlcKi  of  1898  wtdch  cDonsel  of  the  town 
of  Homer  contends  for  were  correct,  the  re- 
sult would  be  to  open  an  appeal  to  the  Su- 
preme Oonrt  on  all  questtona  of  fact  and 
law  Involved  therein,  regardless  of  amount, 
and  importance,  all  judgments  of  mayors, 
recorders,  justices  of  the  peace,  and  other 
inferior  officials,  rendered  in  the  enforcement 
of  municipal  ordinances,  while  matters  of 
the  most  serlom  Import,  decided  by  district 
Judges  upon  matters  resting  upon  an  admin- 
istration of  the  lawn  of  the  etate,  would  be 
unappealable  to  the  Supreme  Court,  unless 
It  should  be  made  to  appear  that  the  matters 
In  dispute  therein  were  such  as  to  make  them 
fall  above  the  lower  limit  of  that  conrt's 
Jurisdiction.  A  construction  which  vronld 
lead  to  such  results  could  not  possibly  be  a 
proper  one.  See,  on  this  point.  State  ex  rel- 
Satcbo  T.  Jndg^  4B  La.  Ann.  285,  21  South. 
690. 

The  motion  to  diamiss  is  not  well  ground- 
ed, and  It  Is  herd>y  denied. 

On  the  Merits. 

In  the  brief  filed  on  behalf  of  the  town  Its 

counsel  says ; 

"The  amended  charter  of  Homer  (section  3) 
gives  the  mayor  and  selectmen  the  power  to 
make  regulations  -to  secure  the  general  nealth  of 
the  municipality,  to  prevoit,  to  remove  and 
abate  nuisances,  •  *  •  to  prohibit  and  sun- 
press  tippling  shops,  saloons,  dramshops,  club- 
rooms  *  *  *  and  all  kinds  of  indecent  and 
other  disorderly  practices." 

These  provisions  of  the  charter  are  those 
upon  which  the  power  and  authority  of  the 
town  to  enact  the  ordinances  are  sought  to  be 
made  to  rest 

Ordinance  No.  6S,  tor  the  violation  of 
which  appellant  was  convicted  and  oentenced, 
provides  that: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons to  solicit,  receive,  accept  or  transmit  orders 
for  the  sale  of  intoxicating^  liquors  of  any  kind 
within  the  corporate  limits  of  the  town  of 
Homer,  La.,  and  any  person  or  persona  con- 
victed on  trial  before  the  mayor  of  violating  this 
ordinance  shall  be  fined  not  more  than  one  hun- 
dred dollars,  for  each  and  every  offense,  or  im- 
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prisonment  not  eiceedine  thir^  days  or  botfa  at 
the  discretion  of  the  mayor." 

A  comparison  of  the  ordinance  with  the 
powers  npon  wblcb  It  Is  supposed  to  rest 
falls,  as  It  should,  to  bring  Its  terms  within 
the  grasp  of  the  powers  conferred  upon  the 
town.  The  ordinance  Is  so  vagoe,  Indefinite, 
and  general  as  really  not  to  furnish  the  basis 
npon  which  to  ground  an  offense.  State  t. 
Forman,  00  La.  Ann  1023,  24  South.  603. 
It  has  no  fotmdatlon  to  rest  apon  outside 
of  the  will  of  the  board  of  trustees  and  the 
mayor.  We  are  of  the  opinion  that  the 
ordinance  In  Question  was  adopted  without 
and  beyond  aii7  authority  given  to  tbe  town 
of  Homer,  and  that  It  Is  illegal 

For  the  reasons  assigned,  It  Is  herein  or> 
dered.  adjudged,  and  decreed  that  tbe  Judg- 
ju«it  appealed  from  Is  hereby  annulled, 
ETOided,  and  remsed,  and  the  suit  is  dls* 
missed,  with  costs. 

BBBAUZ,  a  J.  I  respectfolly  dissent* 


ai7  La.) 

No.  15,662. 

NOLAN  V.  LABATUT  et  al. 

(Supreme  Court  of  Louisiana.  Jan.  2. 1906.  On 
Rehearing,  June  18.  1906.) 

1.  NOTAXnS  — MlSOOHDUOF  — LlABILZTIES  OK 

Bond. 

Where  a  notary  represents  that  some  one 
wants  to  borrow  a  certain  sum  of  mohey,  and 
that  the  act  of  mortgage  to  secure  the  loan 
will  be  passed  before  him,  and  that  if  the  money 
Is  sent  to  him  he  will  pass  the  act  of  mort- 
gage and  deliver  the  mortgage  note  to  the  lend- 
er, and  the  money  is  sent  to  him,  and  inst^ 
of  a  genuine  mortgage  note  he  delivers  a  note 
paraphed  by  blm  as  notary  for  identification 
with  an  act  of  mortgage,  but  which  is  in  fact 
nothing  but  a  forgery,  held,  the  notary,  under 
these  circumatances.  owed  tbe  duty  to  the  lender 
of  the  money  to  execute  a  genuine  act  of  mort- 
gage, and  for  his  Elation  ot  that  dul7  the  sure- 
ty on  bis  bond  is  responsiblei 

[Bd.  Note, — ^For  cases  in  point,  see  voL  87. 
Oent  Dig.  Notarlsa,  ||  28^  81.} 

2.  Sahx. 

And  the  surety  Is  In  like  manner  reeponsl- 
ble  if  the  notary,  instead  of  representing  that 
the  act  of  mortgage  is  to  be  passed  by  him, 
repreBented  that  It  had  already  been  passed  by 
him,  and  supported  the  assertion  by  polutipg  to 
his  official  paraph  on  the  note.  In  such  a  case 
he  would  have  given  curren<^  to  the  note  by 
means  of  his  offldal  paraph. 
Breanz,  O.  X,  dissenting. 

On  Rehearing. 

8.  Saub— ODnsTsncTioN  of  Bond. 

Tbe  notary  in  the  parish  of  Orleans  is  re- 
quired to  give  a  bond  in  the  sum  of  $10,000, 
'^ndltloned  as  the  law  directs  for  the  faithful 
performance  and  discharge  of  bis  duties  as  no- 
tary public,"  and  he  and  his  surety  are  liable 
thereon,  not  only  to  those  who  employ  him,  but 
to  any  one  who  may  sustain  loss  by  reason  of 
his  failure,  faithfully,  to  discbarge  his  duties 
as  notary,  or  by  reason  of  his  wrongful  acts, 
committed  by  virtue,  or  by  means,  or  under 
color,  of  his  ofiice. 
4.  Same— Duties. 

It  is,  lioweTsr,  no  port  of  the  duty  of  a 
notary  to  solicit  or  reoslTS  money  for  invesl^ 


ment,  and  mon»  Intrusted  to  him  for  that  pur- 
pose is  not  received  in  the  discharge  of  the  du- 
ties, or  by  virtue,  or  by  means,  or  under  color, 
of  his  office,  and  tlie  surety  on  his  official  bond 
Is  not  liable  therefor. 

[Ed.  Note. — For  eases  in  point,  see  vol.  37, 
Cent  Dig.  Notaries,  8  80.] 

Land,  J.,  dissenting.  Provostyf  J.,  dissenting 
in  port 

(Syllabus  by  the  Court) 

Appeal  from  CItII  District  Court,  Parish  of 
Orleans;  George  Henry  Tbdard,  Judgfc 

Action  by  Jennie  Nolan  against  Henry 
P.  Labatnt  and  others.  Judgment  for  defend- 
ants, and  plaintlflt  appeals,  Amoided  and 
affirmed. 

Saunders  &  Qurley,  for  appellant  Pumell 
Mitchell  Milner,  for  appellee  Fidelity  ft  De- 
posit Co.  of  Maryland. 

PROVOSTY,  J.  This  suit  is  on  the  bond 
of  a  notery  who  absconded.  The  defense  of 
the  surety  Is  that  the  acts,  out  of  which  the 
obligation  sought  to  be  enforced  Is  alleged 
to  have  grown,  were  committed  by  the 
notary  In  his  Individual,  not  In  bis  notarial, 
capacity,  and  that  as  a  consequence  the  sure- 
ty is  not  liable.  The  defense  is  founded  on 
the  decision  of  this  court  in  the  case  of 
Scbmitt  T.  Drouet,  42  La.  Ann.  1065,  8  South. 
396,  21  Am.  St  Rep.  408,  the  doctrine  of 
which  is  expressed  by  the  court  as  follows: 

"Before  a  notary  and  his  surety  can  be  held, 
it  is  necessary  to  determine  whether  tbe  act 
done  or  not  done,  committed  or  omitted,  was  or 
not  authorized  by  law.  was  or  not  incumtteut 
upon  him.  was  or  not  required  of  him,  whether 
he  was  directed  to  do  It.  whether  he  has  failed 
to  discharge  the  duty,  and  whether  injury  has 
been  sustained.  It  has  hence  been  held  that 
where  a  notary  does  a  tiling  which  the  law  does 
not  authorize  him  to  do.  although  he  does  so,  eo 
nomine,  in  bis  capacity  of  a  notary  public,  tbe 
surety  is  not  responsible." 

That  doctrine  is  inapplicable  to  the  facts  of 
this  case,  because  the  delinquencies  charged 
against  the  notary  In  this  case  are  with  re- 
spect to  acts  done,  or  omitted  to  be  done,  in 
hla  official  capacity. 

Plaintiff  seeks  to  recover  the  amounts  of 
several  notes  which  tbe  absconded  notary 
palmed  off  upon  her  as  valid  mortgage  notes 
Identified  with  acts  of  mortage  passed  before 
him,  but  which,  with  the  exception  perhaps  of 
one,  turned  out  to  be  forgeries.  The  notary 
liad  simply  manufactured  them,  and,  if  he  ever 
took  the  trouble  to  go  through  the  form 
of  executing  acts  of  mortgage  purporting 
to  secure  them,  he  never  recorded  the  acts, 
and  on  absconding  left  no  trace  of  tbem  In 
his  office.  The  one  exception  is  the  J.  V. 
Ollvleri  note  for  |500.  The  evidence  shows 
that  then  is  a  man  by  that  name  living  In 
New  Orleans,  and  that  there  is  an  act  of 
mortgage  purporting  to  secure  this  note  duly 
recorded.  As  to  this  note,  plaintiff  will  have 
to  be  nonsuited.  The  story  of  the  others 
is  as  follows: 

Plaintiff  had  some  money  which  she  was 
In  the  habit  of  inresting  in  mortgage  notes 
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of  small  denominations.  Those  involved  In 
tbls  ^uit  range  from  $250  to  $675.  The 
notary,  H.  P.  Labatut,  would  let  her  know, 
usually  by  letter,  that  be  had  an  Investment 
for  her,  naming  the  amount,  and  request  her 
to  send  him  her  check.  She  would  either 
send  the  check,  or  take  tt  to  him  in  person. 
She  would  call  for  the  mortgage  note  a  day 
or  two  later,  and  he  would  hand  It  to  her, 
laying  stress  upon  his  paraph  of  It  as  con- 
elusive  proof  of  its  re^arlty,  and  she,  trust- 
ing blindly  to  the  efficacy  of  this  paraph  as 
1  reliable  criterion  of  genuineness,  would 
accept  the  note. 

But,  perhaps,  it  were  best  to  state  the 
matter  la  some  detail. 

W.  Weaterhouse  note,  SK50:  The  notary 
offered  the  Investment  to  plaintiff,  told  her 
that  he  would  pass  the  act  of  mortgage,  and 
that  it  was  not  necessary  for  her  to  be 
pi'esent  Part  of  the  money  was  already  In 
the  hands  of  the  notary,  and  plaintiff  left 
her  check  with  him  for  tfae  balance.  When 
she  called  for  tfae  note  he  showed  her  his 
notarial  paraph  on  it,  as  proof  conclusive 
that  the  mortgage  bad  be«i  duly  executed 
to  secure  it 

J.  C.  West  note,  $400:  The  notary  wrote  to 
plaintiff  to  send  her  check.  She  called  at  his 
office,  and  he  told  her  be  would  examine  the 
titles  and  pass  the  act  of  mortgage.  When 
the  note  was  delivered  to  her  a  few  days 
later,  she  asked  If  it  was  perfectly  correct, 
and  be  pointed  to  his  paraph  on  tfae  note  as 
conclusive  evldmce. 

D.  J.  Owens  note,  $650:  The  notary  wrote 
to  plaintiff  he  had  an  Investment  for  her,  and 
that  be  expected  to  close  It  the  next  day,  and 
to  send  her  check.  Plaintiff,  at  the  time 
appointed*  carried  her  check  and  gave  It  In 
exchange  for  the  note;  the  notary  assuring 
her  that  be  himself  bad  passed  the  act  of 
mortgas&  The  note  was  duly  paraphed  by 
him. 

A.  Harris  note,  The  notary  wrote  to 

plabitlff  be  bad  an  InTeatmoit  for  $660^ 
whlcb  be  expected  to  cloee  dnring  the  week, 
and  to  send  ber  cbedc.  When  be  dellTered 
the  note  to  her  a  few  days  later,  he  told 
her  be  bad  passed  the  act  of  mortgage,  and 
called  ber  attratlon  to  bis  notarial  paraph 
on  the  note. 

H.  Howat  note,  $675:  nalntlft  was  unable 
to  recall  the  circumstances  of  tbe  acQUltition 
of  this  note,  but  ber  check  for  same  bears 
date  May  22d,  and  tbe  note  Itself  Hay  24tb, 
and  on  May  27th  the  notary  wrote  her: 

"I  have  yoar  investment  of  $676  duly  exe- 
cuted, and  have  note  for  same." 

Wm.  Andrews  note,  $260:  The  notary 
manufactured  this  note,  authenticating  it  by 
his  official  paraph,  and  gave  It  to  plaintiff  In 
part  settlement  tor  some  money  be  bad  col- 
lected for  her. 

G.  W.  Kaupp  note,  $600:  The  notary  wrotei 
to  plaintiff  that  be  bad  a  note  for  $600,  se- 
cured by  mortgage  as  per  act  passed  by 


himself,  and  offered  It  to  her  as  an  invest- 
ment 

As  to  all  tbe  notes,  plaintiff  testifies  that 
what  guided  her  in  determining  whether  to 
purchase  the  notes  or  not  was  the  notary's 
paraph  on  them,  and  his  statement  that  fas 
had  passed  the  acts  of  mortgage. 

Thus  It  ap[>ears  that,  with  tbe  exception  of 
the  Andrews  and  Eaupp  notes,  which  were  al- 
ready in  existence  at  tbe  time  Labatut  offer- 
ed th^  to  plaintiff,  the  circumstances  were 
that  tbe  notary  Informed  the  plaintiff  that 
some  one  wanted  to  borrow  money,  and  that. 
If  she  would  lend  it  he  would  execute  a 
mortgage  to  secure  the  loan ;  and  that  plain- 
tiff furnished  the  money  on  the  faith  of  the 
mortgage  that  was  thus  to  be  executed,  sbe 
not  appearing  to  the  act  of  mortgage  be- 
cause the  notary  had  represented  to  her,  and 
rightly,  that  ber  doing  so  was  not  necessary. 
In  other  words,  he  was  to  execute  a  genuine 
mortgage  to  secure  her  loan,  and  be  executed, 
Instead,  a  forgery.  It  serans  to  us  that  these 
facts  rpeak  for  themselves.  If  under  these 
circumstances  a  notary  were  not  to  be  re- 
sponsible on  his  bond  It  would  not  be  easy 
to  conceive  under  what  circumstances  be 
would  be. 

The  Eaupp  and  Andrews  notes  were  al- 
ready in  existence  when  tbe  investment  was 
offered  to  plaintiff,  and  therefore,  as  to 
them,  the  notary  did  not  undertake  to  execute 
an  act  of  mortgage  to  secure  plaintiff,  but 
simply  represented  that  the  mortgage  was 
already  in  ^Istence.  The  transaction  was 
simply  a  purchase  of  the  note.  But  It  was 
In  his  official  capacity  that  Labatut  repre- 
sented to  plaintiff  that  he  himself  bad  pass- 
ed tbe  act,  and  it  was  to  bis  official  paraph 
he  pointed,  and  to  which  she  tmsted.  and 
it  was  by  the  use  of  his  office  that  he  created 
the  paper  In  exchange  for  which  plaintiff 
parted  with  her  mon^.  In  the  case  of  tbe 
other  notes  be  said: 

"Give  your  money,  and  I  will  pass  an  act  d 
mortgage  to  secure  It" 

In  the  case  of  tbe  Eaiup  and  Andrews 
notes  be  said: 

"Give  yonr  mon»,  I  have  passed  an  act  of 
mortgage,  and  here  la  the  note  secured  by  it.** 

Defendant's  learned  counsel  argues  Tery 
plausibly  that  if  Labatut  had  made  no  pre- 
tense of  iavesUng  the  money,  but  after  re- 
ceiving It  from  plaintiff  for  tbe  purpose  of 
turning  it  over  to  tbe  borrower  bad  put  It 
In  bis  pocket  and  refused  to  return  It,  or 
had  flatly  told  plaintiff  that  he  was  going 
to  deliver  a  forged  note  to  her,  the  surety  on 
bis  bond  would  clearly  not  have  been  respon- 
sible; because  it  is  no  part  of  tbe  official 
functions  of  a  notery  to  receive  money  for  the 
purpose  of  Investm^t  Tme^  under  those 
circumstances,  the  surety  would  not  be  re- 
sponsible, and  for  tbe  reason  stated;  but 
those  are  not  tbe  circumstances  of  tbls  casew 
For  all  we  know,  until  Ota  sbam  ceremony 
of  tbe  delivery  of  the  note  bad  been  gone 
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through  with,  the  money  was  as  safe  In  the 
hands  of  Labatnt  as  It  would  have  been  In 
bank.  He  would  hare  paid  It  over  on  de- 
mand ae  readily  as  the  cashier  of  the  bank 
-would  hare  done.  The  fact  Is  that  the  real 
parting  with  the  money  was  not  the  placing 
■of  It  In  the  hands  of  Labatut,  but  It  was  the 
accepting  of  the  forged  note.  Labatut  at 
times  had  moneys  for  plaintiff,  and  plaintiff 
never  considered  tbat  the  money  had  gone 
away  from  her  because  It  was  In  his  bands. 
He  invested  some  of  this  money  In  good 
notes  for  her.  This  court  cannot  decide 
this  case  on  the  h>-pothesl6  that  Labatut  re- 
fused to  return  the  money,  ui-  tbat  he  flatly 
declared  that  he  was  delivering  a  forged 
note.  What  would  have  bapp^ed  If  he  had 
done  anything  of  that  kind  this  court  does 
not  need  to  stop  tc  Inquire.  The  court  Is 
satlsfled  from  the  clrcumBtances  of  this 
-case  tbat  there  was  no  probability  of  bis 
doing  anythlug  of  tbat  kind.  Hence  the  caee 
must  stand  on  the  fact  that  by  the  use  of 
his  office  be  obtained  snch  a  hold  on  plain- 
tiff's money  as  brought  about  her  loss,  and 
the  surety  must  therefore  answer  for  it 
Plaintiff  parted  definitively  with  bee  money 
on  the  faith  of  his  ai^parently  official  acts. 

The  Westerhaus  note  was  on  a  printed 
form  having  In  the  upper  left  comer  the 
words :  "H.  P.  Labatut,  Notary  Public, 
New  Orleans."  It  bore  on  Its  face  the  fol- 
lowing paraph :  "Ne  Varietur.  Secured  by 
mortgage  by  act  passed  before  me  this  day. 
New  Orleans,  Oct.  27th,  1900."  On  deliver- 
ing it  to  plaintiff,  Labatut  called  her  at* 
tentlon  to  the  paraph  as  a  proof  of  regularity 
and  genuineness.  But  plaintiff,  and  prob- 
ably he  himself,  did  not  notice  that  the 
paraph  was  not  signed.  In  that  respect  it 
was  incomplete.  Defendant's  learned  coun- 
sel relies  npon  the  absence  of  the  slgnatnre 
as  ft  fact  differentiating  this  note  from  the 
others.  We  fall  to  see  the  difference.  The 
note  purported  to  be  a  complete  note  and 
was  delivered  by  the  notary  as  such. 

The  learned  counsel  for  defendant  insists 
that  plaintiff  confided  her  money  to  the 
notary  as  ber  agent  for  him  to  Invest  it  for 
ter,  and  tkat  his  act  In  Investing  It  In  forged 
notes  was  tb6  act  of  a  mere  agent,  not 
■ot  a  notary.  Bnt  ft  is  perfectly  plain,  un- 
der the  facts,  that  Labatut  dealt  with  plain- 
tiff in  the  two  capacltes  of  agent  and  notary, 
and  that,  whatever  he  may  bare  done  for 
her  as  agent,  It  was  clearly  and  distinctly 
as  notary  tiiat  he  represraited  that  he  had 
-ezecnted  the  acts  of  mor^ge  and  paraphed 
the  notes.  Nothing  shows  that  as  agent  he 
was  unfaithful  to  bis  trust  On  the  con- 
trary, be  seems  to  have  rendered  ber  as 
agent  a  fall,  complete,  and  satisfactory 
account  It  was  as  notary,  and  by  means 
of  the  parapbemalla  of  his  office— Ills  printed 
letter  heads,  his  printed  forms  of  notes,  his 
inrapb,  and  his  acts  of  mortgage  in  buck- 
ram— ^tbat  he  swindled  her;  and,  we  re- 
float; the  surety  on  bla  official  bond  most 


answer.  Repeatedly  Labatut  told  plaintiff 
when  delivering  the  notes  to  ber  that  his 
bond  would  stand  responsible  for  their 
genuineness  and  r^larity,  and  sbe  acted 
on  tbat  representation. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  In  so  far  as  4t  condemns  Henry  P. 
Labatut,  and  be  set  aside  In  so  far  as  It 
is  In  favor  of  the  surety  company,  and  tliiit 
there  now  be  judgment  in  favor  of  the  plain- 
tiff, Miss  Jennie  Nolan,  and  against  tbe  de- 
fendant the  Fidelity  &  Deposit  Company  of 
Maryland,  for  the  sum  of  $3,775,  with  5  per 
cent  per  annum  interest  from  the  20th  day 
of  January,  1903;  same  being  for  all  tbe 
notes  sued  on  eicept  that  of  J.  V.  Oliver!, 
for  $500,  as  to  which  the  suit  of  plaintiff  Is 
dismissed  as  In  case  of  nonsuit  Defend- 
ants to  pay  tbe  costs  of  the  lower  court, 
and  the  Fidelity  ft  Deposit  Company  of 
Maryland  to  pay  the  costs  of  this  appeal. 

BRBAUX,  a  dIsBenta. 

On  Rehearing; 

MONBOB,  J.  The  cause  of  action  In  this 
case  is  set  forth,  substentlftlly,  as  follows: 

That  the  defendant  Labatut  Is  a  notary 
public,  and  that  tbe  defendant  the  Fidelity 
&  D^oslt  Company  of  Maryland  is  the  sure- 
ty on  bis  official  bond: 

"That,  at  various  and  aandrv  times,  •  •  • 
petitioner  employed  the  said  Labatut  as  a  no- 
tary, to  procure  the  execution  of  acts  of  mort- 
gage on  real  estate  and  notes  secured  thereby 
which  i»etitioner  desired  to  parchase  at  a  meant 
of  invctting  her  money;  that  said  Labatnt 
would  inform  petitioner  when  persons  would 
come  to  him  desiring  to  obtain  loans  on  the  se- 
curity of  mortgages  of  real  estate  In  this  city: 
and  that  (petitioner)  would  instruct  the  said 
Labatut  to  procure  the  execution  of  the  act  of 
mortgage  offered  and  of  the  note  secured  there- 
by, and  would  give  him  the  money  to  pay  the 
exact  amount  of  the  said  note  to  which  the 
mortgagee,  nnder  the  contract  of  mortgage, 
would  be  entitled,  except  in  one  or  two  cases, 
where  the  said  Labatut  had  some  money  which 
he  had  collected  for  petitioner,  and,  in'  those 
cases,  the  petitioner  added  the  money  required 
to  cover  the  difference  between  what  the  said 
Labatut  had  and  the  exact  amount  required  to 
pay  for  tbe  note,  and  the  said  Labatut  would 
bring  to  petitioner  the  said  notes  duly  paraphed 
by  him  and  purporting  to  be  secured  oy  mort- 
gage or  vendor's  privilege  on  real  estate  in  this 
city,  and  petitioner  accepted  said  notes  on  the 
faith  of  said  paraph,  believing  the  said  notes 
were,  in  fact,  secured  by  mortgage  and  vendor's 
privilege,  as  stated  by  said  paraph,  and  as  she 
had  Instructed  tbat  they  should  be  secured. 
Now  your  petitioner  shows  tbat.  Id  a  number 
of  Instances,  to  be  given  hereafter,  said  notes 
were  mere  forgeries  and  were  not  secured  by 
an  act  of  mortgage  or  vendor's  privilege,  and 
that  tbe  paraph  on  the  face  of  said  notes,  pur- 
porting to  show  that  they  were  so  secured,  was 
false,  and  that  petitioner  waa  misled  by  said 
paraph  and  by  the  statements  of  said  Labatut 
and  lost  the  money  which  waa  paid  for  the 
said  notes  in  consequence.  Tour  petitioner 
shows  that  the  taid  iMbatut  violated  the  dvtieM 
tphioh  he  owed  at  notary  to  your  petitioner,  to 
procure  genuine  and  vaUd  aott  of  mortgage  and 
notea  tecured  thereby,  and  that  he  deceived  and 
defraaded  your  petitions  bgr  affixing  his  offi- 
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clal  paraph  as  a  notair  on  tba  fiace  <rf  tbe  notes 

declaring  that  the  same  were  secured  by  mort- 
gage or  vendor's  privilege,  when,  in  fact,  thej 
were  not  ao  aecured,  and  that,  for  the  said  acts, 
both  the  said  notary  and  the  satd  surety  are  lia- 
ble, In  solldo,  to  yonr  petitioner  for  the  money 
BO  paid  out  by  petitioner  In  the  parchase  of  the 
said  forged  notes  bearing  the  false  paraph  and 
certificate  of  the  said  Labatut,  aa  above  stated. 
Your  petitioner  further  .showa  that,  in  purchas- 
ing mortgage  notes,  secured  by  the  acts  of  mort- 
gage before  a  notary  in  this  city,  it  is  customa- 
ry for  the  lender  to  deliver  the  money  or  checb 

Surcbasing  the  mortgage  note  to  the  notary  to 
eliver  to  the  mortgagor,  and  that.  In  that  way, 
petitioner  paid  for  all  the  notes  hereinnfter  de- 
scribed, of  tbe  aggrezate  value  of  $4,275,  all  of 
which  petitioner  took  and  paid  for  in  reliance 
upon  the  paraph  of  the  saia  notary  on  the  face 
of  the  said  notes.  This  paraph  is  customarily 
and  invariably  affixed  upon  the  face  of  the  notes 
secured  by  mortgage  In  this  city  by  the  notary 
before  whom  the  act  of  mortgage  is  passed,  and 
is  universally  relied  upon  as  snowing  that  the 
said  note  is  secured  by  mortgitge.  Petitioner 
shows  that  the  notes  so  purchased  by  her  were 
as  follows,  to  wit :  [Here  follows  a  descriptive 
list  of  the  eight  notes.]  Petitioner  shows  that 
the  said  Labatnt  Is  insolvent  and  unabie  to  pay 
anything  on  the  said  notes;  that  all  of  his  acts 
and  doings  in  the  premises  were  frnudulent,  and 
were  violative  of  nis  duty  as  a  notary  and  of 
the  duties  which  he  owed  to  petitioner,  toho 
had  employed  him,  a»  a  notary,  to  procure  the 
acta  of  mortgage  and  the  notes  secured  thereby 
as  above  mentioned ;  and  that,  for  bis  said  vio- 
lation of  his  duties  as  notai?,  the  said  Labatut 
and  the  mid  surety  on  his  official  bond  as  notary 
are  liable,  in  solido.  to  your  petitioner  for  the 
amount  of  mon^  that  she  baa  lost  in  tbe  pur- 
chase of  tbe  said  notes."   (Italics  by  the  oonrt.) 

The  Bidellty  &  Deposit  Company,  for  an* 
Bwer— 

"Denies  that  plaintiffs  transactions  with  said 
Henry  P.  Labatut  were  in  his  notarial  capacity 
or  in  the  performance  of  any  of  the  duties  re- 
quired of  him  by  law,  but  avers,  on  the  contra- 
ry, that  said  Henry  P.  Labatut  was,  for  a  long 
time,  the  trusted  agent  of  tbe  plaiutifF  for  the 
investment  of  funds  for  her,  and,  at  times,  had 
and  retained  money  belonging  to  her  for  invest- 
ment, and  also  bad  the  key  to  her  bank  box. 
Respondent  denies  that  the  plaintiff  was  misled 
by  the  paraph  on  the  notes  referred  to,  and 
avers,  on  the  contrary,  that  she  deposited  funds 
with  the  said  labatut  or  paid  said  Labatut  mon- 
ey with  which  to  buy  said  notes  referred  to, 
and  relied  on  his  individual  honesty  and  integ- 
rity, and  that  If  she  sustained  any  loss  It  was 
tlurangh  embesilement  of  those  f  nnos,"  etc. 

It  appears  from  tbe  evidence  that  Labatnt 
wonld  write  to  tbe  plaintiff  that  be  bad  In 
Tlew  an  investment  In  mortgage  paper,  and 
tbat  abe  wonld  send  htm,  or  take  blm,  her 
check,  and,  some  days  later,  get  from  him 
what  purported  to  be  a  mortgage  note. 
Labatut,  however,  collected  (or  profeaaed  to 
collect),  for  her,  the  notes  and  Interest  on 
the  notes,  in  which  her  money  wns  thus  in- 
vested, and,  at  times,  would  render  her 
Btatements  showing  the  reinvestment,  In  other 
paper,  of  moneys  collected  for  her  account, 
and,  for  these  services,  or  for  such  services 
as  he  might  be  considered  to  have  rendered, 
he,  now  and  then,  with  the  consent  of  tbe 
plaintiff,  deducted  small  sums  from  tbe  bal- 
ances in  his  hands.  In  regard  to  the  note 
of  W.  Westerhousei  for  $550,  plaintifT  testl* 


flea  flut  Bhe  received  a  commnnlcaUon,  as 
above  described.  In  responae  to  which  she 
gave  Labatnt  ber  check,  dated  October  2o, 
1900,  for  9328  (whlcb  check  was  paid  to 
Labatnt  on  the  day  of  Ita  date).  Tbe  re- 
maining amotmt  necessary  for  tbe  purposes 
of  the  promised  investment  was  to  have  been 
taken  from  a  balance,  which  Labatut  al- 
ready bad  In  his  hands,  resulting  from  col- 
lections which  he  had  made  for  plalntifTs 
account;  but  at  what  time  those  collectlcms 
were  made  does  not  appear.  Some  time 
after  tbe  check  had  been  dellven>d  and 
cashed,  plaintiff  received  from  Labatut  what 
purported  to  be  the  note  of  W.  Westerbouse, 
for  $o50,  payable  to  bis  order  and  by  him 
Indorsed  and  hearing,  also,  an  Inscription  in 
the  following  terms,  to  wit:  "Paraph:  Ne 
Varietur.  Secured  by  mortgage — ^by  act  pass- 
ed before  me  this  day.  '  New  Orleans  Oct. 
27,  1000."  This  taiBcrlptlon,  as  may  be  ob- 
served, does  not  bear  tbe  algnatnre  of  the 
notary. 

We  produce.  In  this  (connection,  part  of 
plaintiffs  examination  as  a  witness: 

"Q.  I  ask  you  If  you  don't  admit  that  yon 
handed  Mr.  Labatut  this  check  for  $328  prior 
to  being  shown  any  note  or  act  of  mortgage? 
A.  Tes,  sir ;  but  he  said  It  was  pending;  that 
he  was  examining  the  title.  *  *  *  Q.  Haven't 
you  been  investing  your  money  in  that  way  for 
seven  or  eight  years?  A.  Yes,  sir.  Q.  Then,  in 
this  purchase  of  this  Westerbouse  note,  if  you 
say  you  relied  on  the  paraph,  why  is  It  you  ac- 
cepted the  note  when  no  paraph  was  there?  A. 
Well,  I  knew  that  was  his  writing,  and  I  knew 
he  was  the  notary  that  had  executed  tbat. 
*  *  *  It  is  paraphed,  but  not  signed.  I  knew 
he  had  done  it,  and  gave  it  to  him,  but,  in  fact, 
it  was  an  oversight  I  didn't  notice  it  ontU 
after  he  was  gone.  Q.  Now,  on  tbis  Wester* 
house  note,  tbe  only  amount  of  money  which  you 
gave  Mr.  Labatut  was  $328,  ten't  that  a  fact, 
because  be  had  for  your  account  the  balance  of 
the  mon^?  A.  Yes,  sir.  Q.  How  long  had 
he  had  the  balance  of  tbe  money?  A.  I  conldn't 
say.  I  would  have  to  refer  to  my  notes  and  find 
out  I  suppose  I  could  hunt  it  up.  •  •  • 
Q.  And  he  never  accounted  to  yon  for  tbat  $2G9 
other  than  by  what  you  say— the  delivery  of  tbia 
note?  A.  I  gave  him  permisalon  to  do  that, 
with  my  check  and  the  amount  he  had  for  me 
to  buy  the  mortgage  note." 

The  story  of  the  J.  0.  West  note,  for  $4D0, 
is  told  as  follows: 

"New  Orleans,  La.,  Oct  28,  1901. 
"Miss  Jennie  Nolan — Dear  Miss:  I  have  a 
safe  investment  for  $400  for  which  you  can  send 
me  your  check.  I  had  another  application  for 
a  much  larger  amount  but,  as  you  have  not 
the  amount,  give  you  privilege  of  this  one. 
When  yon  call,  on  Monday  following,  All  Shuts' 
Day— when  I  hope  to  have  the  Howat  note  set- 
tled—we  can  see  what  may  be  done  with  that 
amount  The  Investment  I  offer  may  not  be 
closed  for  a  couple  of  days,  but  wish  to  be  in  po- 
sition to  accommodate  when  he  calls.  Tmstmg 
that  yon  are  well,  I  beg  to  remain, 

"Sincerely,       [Signedl    H.  P.  Labatut" 

In  reply  to  this  communication,  plalntiUE 
gave  Labatut  her  check,  of  even  date  there- 
with,  for  $400,  and  on  November  Bth,  follow- 
ing, or,  possibly,  later  than  that,  be  gave 
her  what  purported  to  b«  the  not*  of  J* 


Digitized  by 


Google 


La.) 


NOLAN  v.  LABATUT. 


717 


G.  West,  for  Uiat  amount,  secured  by  mort- 
gage, being  one  of  the  notes  sued  on  In  this 
case. 

Concerning  the  Owen  note,  for  $650,  of 
date  January  10,  1902,  plaintiff  gives  thiSt 
with  other,  testimony: 

"Q.  Now,  I  find  that,  on  January  9th,  Mr. 
Latmtnt  wrote  yoa  a  note  stating  that  he  had 
collected  the  Janson  note  for  you  and  had  an- 
other investment  for  $650,  and  I  find  that,  on 
January  9th,  you  gave  your  checic  to  him  for 
$611.  Do  yon  recollect  whether  you  came  to  the 
office  with  your  check  or  with  his  letter  on  that 
date  or  sent  this?  A.  Whether  I  sent  the  check? 
Q.  Tea.  A.  I  don't  know.  I  think  I  sent  one 
check.  I  don't  know  now  which  one  It  is.  Q. 
You  have  no  positive  recollection  of  this?  A.  X 
have  no  positive  rerollection  as  to  whether  that 
is  the  one  I  sent— that  check ;  that  is  the  check 
I  sent  him,  I  sent  him  that  check.  Q.  Then,  at 
that  time  that  you  sent  it  to  him,  yon  were  not 
exhibited  any  notarial  act  in  connection  with 
this  Investment,  were  you?  In  other  words,  if 
you  sent  the  check  on  January  9th,  you  never 
saw  any  notarial  act  exhibited  to  you  by  him? 
A.  Well,  I  went  down  later  and  got  my  note. 
Q.  What  note  is  that?  By  Counsel :  The  Owens 
note.  A.  I  didn't  see  anything  for  the  Owens. 
I  think  he  didn't  read  the  act  of  mortgage  to 
me.  Q.  So,  then,  in  this  particular  case,  you 
handed  Mr.  Ijabatut  $611,  without,  contempora- 
neously, receiving  any  note  or  helag  shown  any 
act  of  mortgage?  A.  I  didn't  give  him  any  mon- 
ey. Q.  I  mean  handed  him  the  check?  A.  I 
sent  him  the  check,  and  he  examined  the  title 
and  passed  the  act  of  mortgage,  and  I  got  my 
mortgage  note  when  I  called,  and  he  showed  me 
the  paraph  on  the  note  as  security." 

Concerning  the  Harris  note,  for  $600,  dated 
April  4,  IWZ,  plainticr  received  a  communi- 
cation from  ^batut  reading  as  follows: 

"Henry  P.  Labatut,  Notary  Public.  Hennen 
Building.    Mortgage  Loans  Negotiated. 
"Miss  Jennie  Nolan— Dear  Miss:   Having  an 
Investment  of  which  I  submit  you,  I  would 

be  pleased  if  you  would  hand  bearer  check  for 
same.  I  expect  to  close  the  matter  during  ttiis 
week  and  suggest  that  you  call  on  Saturday 
morning,  about  10  a.  m.,  so  that  the  note  can 
be  placed  in  your  box.  If  this  is  not  conven- 
ient you  can  call  at  your  convenience.  '  I  trust 
that  yon  are  well,  and  with  best  wishes,  beg  to 
remnin 

"Tours  sincerely,  [Signed]  H.  P.  Labatnt." 

Plaintiff  says  that  she  sent  the  check  as 
requested  (and  the  check,  which  is  In  evi- 
dence, bears  date  April  2,  1902,  whilst  the 
note  bears  date  April  4,  1902),  and  that  she 
f(Aw  no  note  or  mortgage  until  later  when 
Flte  obtnined  the  note  by  going  to  the  of- 
fice for  it  Plaintiff's  check  for  $675,  given 
for  the  Howat  note,  bears  date  May  22, 
1902.  The  note  is  dated  May  24,  IQOZ,  and 
there  Is  In  the  record  a  communication  from 
Labatnt,  of  date  May  27tb,  in  which  he  says: 

"I  have  TOur  investment  for  $675  duly  exe- 
cuted, and  have  note  for  same.  I  will  wiui  yon 
to  caU  tomorrow  by  0  or  10  a.  m..  so  that  I  can 
place  same  In  box  and  also  withdraw  note  of 
^I^Rs  Ducros,  for  $75,  Becured  by  gas  stock 
which  must  be  transferred  to  the  new  company 
assuming  the  same.  I  will  explain  same  to  yon. 

Speaking  of  the  Andrews  note  for  ^SO, 
dated  September  19,  1901,  plaintiff  says: 

"Q.  How  did  you  pay  for  the  note?  A.  With 
the  monaj  that  he  bad  lor  my  acoount.  Q.  In 


other  words,  then,  Mr.  Labatut  bought  this  note 
for  you  of  William  Andrews  out  of  money  re- 
ceived by  him  for  your  account  on  payments  of 
other  notes  held  by  yon?   A.  Yes."^ 

Concerning  tbe  Kanpp  note  for  $600,  dated 
November  IV,  1899.  there  appears  In  the 
record  a  communication  from  Labatut  te  the 
plaintiff  of  date  March  ig,  1900,  In  which 
be  says: 

"I  have  a  note  for  $600  dated  November  15, 
1899,  payable  two  years  after  date,  with  7  per 
cent,  interest,  drawn  by  Q.  W.  Kaupp,  secured 
by  mortgage  on  good  real  estate.  "The  note  is 
now  worth  $614  being  int.  accrued  for  4  months. 
If  agreeable  to  you,  you  can  send  me  your 
check  for  the  amount  and  I  will  retain  the 
note  for  your  account  The  act  of  sale  by 
which  the  note  is  secured  was  made  by  me. 
Trusting  that  you  are  well, 

"Sincerely.        [Signed]    H.  P.  Labatut." 

Plaintiff  testifies  that  she  bought  the  note 
in  question,  but  was  unable  to  say  at  w^hat 
time  she  bad  given  her  check  for  tbe  price. 

It  may  be  here  remarked  that  the  checks 
by  which  plaintiff  parted  with  her  money 
were  made  payable  to  the  order  of  Henry 
P.  Labatnt;  that  the  communicatlona  npon 
the  faith  of  which  the  checks  were  given 
all  bore  that  signature;  and  that  tbe  ac- 
counts which  were  furnished  by  Labatut, 
from  time  to  time,  were  signed  in  the  same 
way  and  without  the  addition  of  his  official 
character.  Thus,  he,  at  one  time,  probably 
in  September,  1901,  rendered  an  acoount  read- 
ing as  follows: 

H.  P.  Labatut  In  Account  with  Hiss 
Jennie  Nolan. 

By  note  of  J.  Faibvre  &  int   $910  85 

By  note  of  J.  A.  Weinans  and  int          206  00 

By  Interest,  note  of  Mrs.  Komdort 

fer    48  00 


Total  credit  $764  86 

To  purchase  note  of  Mrs.  Edw. 
Durrive,  $500  less  6  per  cent  $470  00 
\  To  city  taxes  1904    33  00   503  00 

Balance    $261  85 

a.  &  6.  B.  Note  of  Wm.  Andrews 

($260)   235  00 

[Signed]      H.  P.  Labatut  $  26  85 

So  that,  it  was  merely  by  crediting  this 
account,  and  not  by  parting  with  her  money, 
at  the  time,  that  plaintiff  acquired  the  An- 
drews note. 

Opinion. 

Tbe  question  here  presented  for  decision 
is  one  of  considerable  importance  to  the  pub- 
lic at  large,  who  are  Interested  in  knowli^ 
upon  what  baslsthelrtransactlons  with  notaries 
public  rest;  to  the  noterles,  since  those  of 
th«n  who  are  content  to  confine  themselves 
to  the  dlscfaai^  of  tbe  fnnctlons  which  the 
law  assigns  to  tbe  notarial  office  are  interest- 
ed In  not  being  charged  a  commission,  In 
order  to  obtain  tbe  bonds  which  they  are  re- 
quired to  give,  which  will  be  out  of  propor- 
tion to  tbe  risk;  and  to  the  sureties  on  the 
bonds,  who  are  Interested  in  not  being  held 
liable  beyond  their  contracts. 
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Act  No.  42.  p.  34,  of  1800  (amended  and  re- 
enacted  by  Acts  No.  138,  p.  217,  of  1896,  and 
Act  No.  187,  p,  367,  of  1902),  provldca  that 
a  notary  public  in  the  parish  of  Orleans  shall 
give  bond  In  the  sum  of  $10,000,  "conditioned 
as  the  law  directs,  for  the  faithful  perform- 
ance and  discbarge  of  his  duties  as  notary 
public."  If  therefore  there  was,  at  any  time, 
a  question  as  to  whether  (considering  Rev. 
St  i  2503.  and  Act  No.  40,  p.  53,  of  1880)  the 
oblfgation  of  his  bond  should  not  be  confin- 
ed to  those  by  whom  be  may  hare  been  em- 
ployed, that  question  no  longer  exists,  and 
the  bond,  required  not  to  be  subscribed  in 
favor  of  the  Governor  of  the  state  (Act  No. 
187,  p.  367,  of  1002),  Inures  to  benefit  of  any 
one  who  may  sustain  loss  by  reason  of  the 
failure  of  the  notary  faithfully  to  perform 
and  discharge  his  duties  as  notary  public, 
or,  by  reason  of  his  wrongful  acts,  commit- 
ted by  virtue,  or  under  color,  or  1^  means,  of 
bis  ofllce.  Rocbereaa  v.  Jones,  29  T^.  Ann. 
82;  Schmitt  et  al.  v.  Wid.  O.  Drouet.  42  La. 
Ann.  1004,  8  South.  306,  21  Am.  St.  Rep. 
406;  Welntz  et  al.  v.  Kramer  et  al.,  44  La. 
Ann.  35,  10  South.  416.  It  would  be  tedious 
and  useless  to  undertake  to  enumerate  the 
acts  which  a  notary  may  legally  do,  or  which 
lie  may  do,  by  virtue,  or  color,  or  means  of 
his  ofllce.   This  court  has  said: 

"A  notary  is  deGned  to  be  an  officer  whose 
duty  it  i9  to  attest  the  gentiineoesB  of  any  deeds 
nr  writings  in  order  to  render  them  available 
as  evidence  of  the  facts  therein  contained.  Ab- 
bott's Digest,  vol.  2,  182.  v.  'Notary.'  Also, 
a  notary  is  a  public  lunctloDary,  authorized  to 
receive  all  acts  and  contracts  to  which  parties 
Irish  to  give  the  charact(>r  of  authenticity,  at- 
tached to  the  act  of  public  authority,  to  secure 
their  date,  their  preservation  and  the  delivery 
of  copies.  Diet  lAolt  CivU,  ToU  fi,  p.  27,  v.  *No- 
taire.'  " 

"Although  section  2402,  Rev.  St,  provides 
that  notaries  public  shall  "have  certain  pow- 
ers, it  does  not  undertake  to  enumerate  them 
all.  It  does  not  mention,  for  instance,  that  of 
receiving  the  renunciation  of  married  women 
of  their  rights  over  the  property  of  their  hus- 
bands; the  duty  imposed  upon  notaries  to 
attend  to  the  registry  of  acts  of  sale  in  the 
conveyance  book  of  the  proper  office;  to 
paraph  notes  secured  by  privileges  or  mort- 
gage with  acts  before  them.  Rev.  Civ.  Code, 
art.  3384,  and  various  other  acts  authorized 
by  law."  Schmitt  et  al.  v.  Widow  O.  Drouet 
et  al..  supra. 

As  suggested  In  the  foregoing  eicerpt,  the 
duty  is  expressly  Imposed,  hy  Rev.  Civ.  Code, 
art.  3384,  upon  "every  notai*y  before  whom 
an  act  shall  have  been  passed,  by  which 
notes  to  order  have  been  given  for  the  pay- 
ment of  a  debt  bearing  a  privilege  or  mort- 
Rage,  of  attesting  each  of  the  notes  by  put- 
ting his  name  on  It,"  mentioning  the  date 
of  the  act  from  which  the  privilege  or  "mort- 
gage la  derived,  under  penalty  of  damages." 
But,  although  notaries  are  authorized  to  pre- 
pare, and  to  authenticate,  and  to  record,  acts 
of  sale  and  of  mortgage,  and,  although  they 


are  required,  under  penalty,  to  paraph  notes, 
to  order,  given  In  connection  with  such  acts 
and  secured  by  privilege  or  mortgage,  they 
arc  neither  authorized  nor  required  to  re- 
ceive, or  to  act  as  the  custodians  of,  any  money 
which  is  to  pass  between  the  parties  to  thof^e 
acts.  In  the  case  of  a  sale,  the  cash  portion 
of  the  price  goes  from  the  vendee  to  the  ven- 
dor, and,  In  the  case  of  a  mortgage,  the  money 
goes  from  the  mortgagee  to  the  mortgagor, 
unless.  In  either  case,  the  parties,  by  agree- 
ment, constitute  the  notary  their  agent  or 
depository,  In  which  event  he  acts  as  an  Indi- 
vidual and  not  In  the  discharge  of  any  dut}' 
of  his  office.  More  than '50  years  ago,  Mr. 
Rosellus,  in  arguing  the  question  before  onr 
predecessors,  said: 

"The  functions  and  authority  of  a  notary  pub- 
lic are  defined  by  law,  and,  surely,  no  one  ever 
BuppoBcd  that  the  public  officer  whose  doty  It  Is 
to  araw  up.  In  the  form  and  with  the  solemni- 
ties pointed  out  by  law,  a  deed  or  authentic  evi- 
dence of  a  contract  of  sale,  was  aatborized  to 
receive  the  price,  and  that  such  payment  dis- 
charged the  purchaser,  •  •  •  Now,  as  the 
notary  Is  not  the  mandatory  of  the  vendor  for 
whom  be  draws  up  and  passes  a  deed  of  sale,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  purchaser  cannot  make  a  valid 
payment  of  the  price  to  him." 

And  Eustis,  C  J.,  at  the  oi^n  of  the 

court,  said : 

"We  concur  with  the  counsel  in  the  opinion 
that  the  delivery  of  the  money  to  the  notary's 
clerk  did  not  constitute  a  payment." 

The  case  was  decided  In  favor  of  the 
plaintiff,  on  the  ground  that  he  had  consrat- 
ed  that  the  money  should  be  deposited  with 
the  notary.  Breen  v.  Schmidt  6  La.  Ann.  13. 
In  the  following  year,  a  similar  case  was  pre- 
sented, against  the  same  defendant,  and 
Rost,  J.,  as  the  organ  of  the  court  said : 

"This  case  diflFers  from  that  of  Breen  against 
the  same  defendant  (6  La.  Ann,  13),  In  this, 
that  it  is  not  shown  that,  as  In  that  case,  the  de- 
fendant.had  authorized  the  plaintiff  to  deposit 
with  the  unfaithful  notary  the  cash  portion  of 
the  price,  etc.  The  notary  bavine  absconded 
without  accounting  for  the  amount  deposited,  we 
are  of  opinion  that  the  plaintiff  must  bear  the 
loss."    Brown      Schmidt  7  La.  Ann.  849. 

And  the  doctrine  thus  applied  was  affirmed 
In  the  Succession  of  O'Keefe.  12  La.  Ann. 
246.  In  a  case  where  suit  was  brought 
against  a  notary  and  his  sureties  for  the 
recovery  of  money  which  had  been  deposited 
with  the  notary  to  enable  him  to  cancel  cer- 
tain mortgages,  it  was  said : 

"The  securities  of  a  notary  public  are  only 
liable  on  its  failure  to  Ascbaw  the  duties  of 
his  office.  The  law  has  not  made  It  the  official 
duty  of  a  notary  to  receive  money  to  eraae  mort- 
^ges."  I..escouzeve  &  Abry  v.  Ducatel  et  al., 
18  La.  Ann.  470. 

In  another  case,  where  the  purchaser  of  n 
slave,  which,  as  it  turned  out  the  vendor  was 
unable  to  deliver,  deposited  the  price  with  the 
notary  by  whom  the  act  of  sale  had  been 
prepared,  and  sued  the  notary  and  his  surety 
for  Its  recovery.  It  was  held : 

"There  is  no  authority  given  by  law  to  a  no- 
tary, when  parties  intend  to  paas  acts  of  sale 
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before  bim,  tor  tiiia  to  receive  mooeys  or  checks 
from  one  part;  to  deliver  to  the  other.  Such 
an  act  formt  no  part  of  bis  duty  aa  a  notary. 
The  aecuriQr  which  be  gives  for  the  faithful  per- 
formance of  his  duties  as  a  notary  is  only  bound 
for  such  acts  of  bis  as  tiie  law  authorizes  or 
requires  him  to  do  in  bis  official  capacity." 
Monroee  v.  Brocard  et  al^  20  La.  Ann.  78. 

Tbere  Is  no  doubt  that  the  parapbiDg  (i.  &. 
tbe  writing  thereon  by  the  notary  of  his  sig- 
nature, with  mention  of  tbe  date  of  the  act 
with  which  It  Is  connected)  of  a  mortgage 
note  is  a  notarial  function,  for  the  nondls- 
charge,  or  improper  discharge,  of  wblch 
the  notary  and  his  sureties  may  be  held 
liable  to  any  one  wlio  may  thereby  be  In- 
jured. Hence,  if  the  plaintiff  bad  purchased 
(whether  from  the  notary,  himself,  or  from 
any  one  else)  the  forged  and  paraphed  notes 
liere  sued  on,  believing  them  to  be  what  tbey 
purport  to  be,  she  would  be  entitled  to  re- 
cover.  But,  our  reconsideration  of  the  case 
has  lead  us  to  the  conclusion  that,  save  in 
the  case  of  tbe  Kaupp  note,  she  had  parted 
with  her  money,  not  only  before  tbe  notes 
had  been  paraphed,  but  before  tbey  had 
come  into  existence  (the  Westerhouse  note, 
it  may  be  remarked,  Is  not,  and  never  has 
been,  paraphed),  and,  In  two  instances,  at 
least,  tbe  forged  notes  sued  on  were  given 
and  received  in  discharge,  or  partial  dis- 
charge, of  Labatut'B  Indebtedness,  as  agent, 
for  moneys  which  he  had  previously  collect- 
ed for  plaintiff's  account  Tbe  legal  situa- 
tion is  therefore  correctly  stated  in  the  fol- 
lowing excerpt  from  the  opinion  In  a  case, 
closely  resembling  this.  In  which,  as  in  tbis 
case,  the  defendant,  who  was  a  notary,  bad, 
for  several  years,  been  receiving  money  from 
tbe  plaintiff  for  Investment,  and  of  account- 
ing for  tbe  same  by  remitting  to  the  plaintiff 
forged  notes  and  pretended  deeds  of  trust 
with  false  certificates  of  acknowledgmoit, 
to  wit: 

"It  thus  appears  from  the  relator's  own  evi- 
(Ipnce  that  he  never  parted  with  any  value  on 
the  faith  of  Boaghton's  official  acts.  Bough- 
ton,  as  the  relator's  agent,  sent  to  him  a  Dumber 
of  forged  notes  and  forged  and  fraudulently  ac- 
knowIodKed  doeds  of  trust,  nnd.  on  the  faith 
thereof,  obtained  certnin  credits  on  his  account 
with  relator.  It  is  difficalt  to  see  on  what  the- 
ory any  liability  on  Bonghton's  official  bond  is 
to  be  enforced  nnder  the  drcumatances.  *  *  * 
As,  under  the  admitted  facts  of  the  case,  the 
damages  are  the  result  solely  of  the  criminal 
conduct  of  plaintiETs  own  agent,  in  embezzling 

filaintiff*8  fnnds,  tbe  mere  fact  that  said  agent 
lappened  to  be  a  notary  cannot  give  the  plain- 
tiff a  cause  of  action  on  the  bond.  The  false 
certificates  of  acknowledgment  are,  In  fact,  whol- 
Iv  e!ctraneou8  matter."  Mathews  y.  Boughton, 
58  Mo.  App.  155. 

In  the  case  at  bar,  the  defendant  Labatnt 
appears  to  have  solicited  the  plaintiff  to  de- 
posit her  money  in  bis  hands  for  investment, 
and  she  seems  to  have  yielded  to  his  solicita- 
tions upon  his  assurances  (over  bis  individual 
signature  as  it  happens,  though  it  would 
hnve  been  the  same  If  he  had  signed  as 
notary)  that  he  would,  at  some  time  In  the 
near  future,  furnish  the  securitieB  in  which 


the  mon^  was  to  be  tnvested.  But,  If  he 
had  borrowed  the  money  for  bis  individual 
account  upon  such  assurances,  and  had  after- 
wards made  tbe  assurances  good  by  forgeries, 
committed  as  a  notary,  it  would  hardly  be 
contended  that  tbe  plaintiff  sustained  no 
loss  until  the  forgeries  were  committed,  and 
we  think  that  tbere  Is  no  difference.  In  that 
respect,  between  the  case  of  a  notary  who 
obtains  money  as  a  loan  to  himself  and  the 
case  of  one  who  obtains  It  for  the  purpose 
of  Investing  It  for  the  owner,  and  that.  In 
either  case,  tf  the  money  la  not  accounted  for, 
the  owner  must  be  considered  to  have  lost 
it  when  he  parted  with  it  rather  than  when, 
at  a  later  date,  a  forgery  Is  committed  by 
way  of  accounting.  In  the  matter  of  the 
Kaupp  note,  the  evidence,  we  think.  Justifies 
the  conclusion  that  the  note  was  actually  in 
existence,  In  due  form  and  having  all  tbe 
appearance  of  a  genuine  instrument,  when 
the  attention  of  tbe  plaintiff  waa  first  called 
to  It,  and  that  she  parted  with  her  money 
on  tbe  faith  of  what  Labatnt,  aB  a  notary, 
had  actually  done,  and  not  upon  the  faith 
of  that  which,  aa  an  individual,  be  promised 
to  do  as  a  notary,  and.  In  that  respect,  the 
matter  differs  from  that  of  the  Andrews  note, 
v(  hlch  Labatat  delivered  to  the  plaintiff  by 
n  ay  of  acooontlng  for  moneys  which  he  had 
previously  received  from  her  and  had  em- 
bezzled. Plaintiff's  counsel  insist  that  the 
view  which  we  now  take  of  tbe  case  U  at 
variance  with  that  expressed  In  the  casfc  of 
Stork  T.  Am.  Surety  Co.,  109  La.  Ann.  718, 
33  South.  742,  The  difference,  bowerer.  lies 
In  the  facts  and  not  In  our  views  upon  the 
questions  of  law.  It  was  said  in  tbe  case 
mentioned,  refwrtng  to  the  notary's  btmd 
there  sued  on : 

"The  bond  was  given  for  tbe  faithful  perform- 
ance of  tbe  duties  of  his  office.  The  lialiility, 
none  tbe  less,  has  been  restricted  aa  security,  to 
the  faithful  performance  of  such  acts  as  the 
law  authorizes  or  requires  him  to  do.  in  his  of- 
ficial capacity"— citing  Monrose  v.  Brocard,  20 
La.  Ann.  78. 

And  the  court  then  proceeds  to  hold  that 
it  was  within  tbe  official  duties  of  the  notary 
to  receive  mortgage  notes  for  the  cancella- 
tion of  the  mortgages  by  which  they  were 
secured,  and  that  his  sureties  were  liable 
for  their  diversion.  Tbe  facts  being  differ- 
ent, we  do  not  find  it  necessary,  for  tbe 
purposes  of  tbe  case  at  bar,  to  review  the 
reasoning  which  lead  to  that  conclusion. 

It  Is  tlierefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
avoided  and  amended,  in  so  far  as  It  rejects 
entirely  the  demand  of  the  plaintiff  against 
the  defendant  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  and  that  plaintiff  now 
have  Judgment  against  said  company,  in 
solldo,  with  tbe  defendant  Henry  P.  Labatut, 
in  the  sum  of  $G00,  with  legal  Interest  there- 
on from  Judicial  demand,  and  amts,  and  in 
all  other  respects  tbat  said  Judgment  be 
affirmed. 
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It  is  farther  adjudged  and  decreed  thai;  as 
between  plaintiff  and  defendants,  the  de- 
fendants be  condemned,  in  solido,  for  the 
coBts  of  the  appeal,  and  that,  as  between  the 
two  defendants,  the  costs  be  borne  by  defend- 
ant Henry  P.  Labatat 

LAND,  J.,  dissents.  PROVOSTT,  J.,  dis- 
sents in  part,  adhering  to  the  original  tqitlnlon. 

(117  La.) 
No.  16,  880. 
DOBS  et  aL  v.  BOABD  OF  COM'RS  OF 

MBBMSZtTAU  LBVEB  DIST. 
(Sapreme  Conrt  of  Louisiana.  June  23.  1906.) 

Letebs— JnoiouL  NoiSCB— Repeal  or  Stat- 
tiTE— QrracT— Abatbhkzit  or  Suit— Ck»nBTz- 

TDTIONAL  IxAW. 

The  General  Assembly,  by  Act  No.  79,  p. 
192,  of  the  year  1904,  sought  to  create  a  new 
levee  district,  viz.,  the  Mermentau  levee  dis- 
trict. 

The  conrt  takes  judicial  notice  of  the  public 
laws  of  the  state. 

By  the  repeal  the  statute  attacked  on  the 
ground  of  uncoustitntionality  has  passed  out  of 
existence. 

Notbine  of  It  remains.    It  WM  a  statote. 

The  salt  abates,  and  no  judgment  can  be  ren- 
dered therein. 

The  court  will  not  pass  upon  the  constitution^ 
ali^  vel  non  of  a  statute  that  has  been  repealed. 

Eiach  of  the  parties  pays  his  own  costs.  In 
re  Lambert,  39  South.  447.  115  La.  469;  Into- 
dlctlon  of  Jones  (La.)  41  Sonth  4S1. 

[Ed.  Note. — For  cases  in  point,  see  ToL  20, 
Cent  Dig.  Evidence,  {  87;  vol.  44,  Oent.  Dig. 
Statutes.  H  871-873.] 

(Syllabus  by  the  Court) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  James  E.  Barry, 
Judge  ad  hoc. 

Action  by  W.  L.  Doss  and  others  against 
the  board  of  commissioners  of  Mermentau 
levee  district.  Judgment  for  d^endants,  and 
plalntlfit  appeals.  Dismissed. 

Thomas  Thompson,  Taylw,  Medlenka  & 
Taylor,  and  Bernard  Tltche,  for  appellants. 
Hampden  Story  and  Miller,  Dufour  &  Du- 
four,  for  ajfp^eea. 

BBBAITX,  O-  J.  PlalntlCTs  are  owners  and 
taxpayers  within  the  limits  of  the  levee  dis- 
trict sought  to  be  organized  by  Act  79,  p.  192, 
of  1904.  which  has  passed  out  of  existence. 

They  sue  to  restrain  tlie  defendants  from 
organizing  into  a  board  of  commissioners, 
and  to  restrain  them  personally  from  enforc- 
ing any  part  of  the  statute  cited  supra,  upon 
the  ground  that  It  Is  unconstitutional. 

They  attack  the  statute  for  unconstitution- 
ality on  a  number  of  grounds. 

They  alleged,  and  introduced  testimony 
proving,  that  they  are  taxpayers,  and  tiiat 
the  enforcement  of  the  law  will  be  detri- 
mental to  their  property  within  the  district 
We  readily  conclude  that  tbey  unquestionably 
had  a  standing  In  court  to  attack  the  act  on 
the  ground  of  unconstitutionality.  Tbey  also 
hare  a  locus  standi  to  enjoin  the  board  of 


commlaalonera  and  the  "memb«s  of  the  board 
individually"  from  acting  under  the  law 
creating  the  levee  district 

Defendants  sought  to  meet  plalntUTfl  de- 
mand by  pleading  that  the  petition  dis- 
closed no  cause  of  action,  and,  In  the  altema- 
Uve,  If  the  CTception  of  no  cause  of  action 
is  overruled,  then  they  pleaded  prematurity. 

These  pleas  were  overruled  by  Judge  De- 
balllon.  His  term  of  office  having  e^Ired. 
■wbea  the  case  was  afterward  called  for  trial. 
Us  suocesaor,  as  district  Indge,  recoaed  him- 
self. 

A  Judge  ad  hoc  was  appointed  to  try  the 
case. 

The  answer  of  general  draiial  was  filed  by 
the  d^endants.  Evidence  was  heard  on  the 
merits  The  presiding  Judge  (ad  hoc)  dis- 
cussed Qnestlona  relating  to  the  merits  In 
bis  opinion,  bat  limited  the  decree  to  the 
guestltm  of  prwuturitr,  and  on  the  gnrand 
of  prematorlty  alone  he  dissolved  the  Injnnc- 
tion  and  dismissed  the  action. 

Plaintiffs  appeaL 

Before  tbSa  conrt  appdleea  called  attai- 
tion  to  a  bill,  which  haa  passed  tbnnvh  the 
two  taonsea,  repealing  the  act  before  dteO. 
SiAseqnently  the  r^ieallng  statnte  recdved 
executive  Banction  and  Is  now  a  law. 

This  conrt  takes  Judicial  notice  of  public 
laws  of  this  state. 

The  levee  board  had  never  been  organized. 
The  commission^  had  taken  the  oath. 
They  had  never  met  to  organise  the  board. 

By  the  effect  of  the  repealing  law,  tbere 
is  no  commlsd<Aer  to  enjoin,  and  even  per^ 
Bonally  the  persons  named  cannot  well  be 
enjoined  from  executing  a  law  which  has  no 
existence.  The  defense  no  longer  has  any 
legal  vitality.  It  has  completely  gone  out 
of  existence.  There  remains  nothing  of  It, 
not  even  a  shadow.  It  Is  as  if  it  had  never 
existed  at  all,  for  during  Its  short-lived  days 
it  accomplished  nothing,  and  left  nothing 
behind  whereby  It  may  be  known  that  a  cor- 
poration existed.  Of  it  there  can  scarcely 
aught  be  said  but  that  if  this  litigation  were 
to  continue,  it  would  be  against  a  mere  mytb, 
and  nothing  whatever  would  be  the  result 
It  Is  very  evident  ttiat  plaintiffs  cannot  be 
disturbed  by  any  attempt  of  defendant  to 
enforce  a  statute  repealed. 

We  determine  actual  controvwsy.  There 
would  be  no  useful  purpose  in  deciding  that 
a  statute  which  has  been  repealed  was  un- 
constitutional. 

The  matter  of  cost  presents  the  only  re- 
maining question. 

There  Is  no  decision  to  be  found  upon  the 
subject  in  our  reports.  There  are  decisions 
of  the  Supreme  Court  of  the  United  States 
In  which  a  similar  question  bus  been  decided. 
The  decree  in  one  of  the  cited  decision^  en- 
Joined  appellant  from  enforcing  a  statute 
against  the  appellee.  The  statute  was  re- 
pealed while  the  cose  was  pending  on  ap- 
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peal.  The  court,  on  the  authority  of  Mills  t. 
Green,  IM  tJ.  S.  651,  16  Sup.  Ct.  132,  40  L. 
£!d.  293,  In  which  a  similar  question  was 
deoided,  dismissed  the  appeal.  SnbseQuent- 
ly.  on  iMv>per  motion,  the  decree  was  amend- 
ed In  order  to  reserve  to  the  parties  Interest- 
ed the  right  to  pursue  whatever  right  they 
might  have  for  the  fee  which  they  claimed 
under  the  law  which  had  been  repealed. 
Nonetheless  It  was  held  that  the  proceedings 
bad  abated  by  the  repeal,  and  the  question  of 
cost  was  settled  as  In  those  cases  where  the 
proceedings  have  abated  entirely.  New  Or- 
leans Flour  Inspector  v.  Glover,  160  U.  S. 
170,  16  Sup.  Ct  821.  40  L.  Ed.  382 ;  New  Or- 
leans Flour  Inspector  v.  Glover,  161  U.  S. 
108,  16  Sup.  Ct  492,  40  L.  Ed.  632.  See. 
also.  State  t.  Board  of  Commisaloners  (Ind. 
Sup.)  54  N.  B.  812. 

A  similar  rale  was  laid  down  in  Thayer 
T.  Seavey,  11  Me.  289;  InbabltaDto  of  Saco 

Gnmey,  34  Me.  14. 

The  repeal  of  an  act  is  a  complete  t)ar 
to  furthor  proceedings.  The  case  comes  to 
an  end  vi  majorl,  and  none  of  tbe  parties  to 
the  suit  can  recover  Judgment  They  come 
to  a  standstill,  to  an  impassable  wall,  and  it 
only  remains  for  the  ooart  to  dismiss  the  ac- 
tion. 

Neither  of  the  parties  Is  In  a  posittoq  to 
claim  or  receive  costs.  No  proceedings  can 
be  pursued  under  a  repealed  statute,  though 
begun  before  the  repeal,  unless  by  special 
clause  in  tbe  repealing  act 

To  return  to  tlie  proceedings  in  the  dis- 
trict court 

We  have  noted  that  the  district  Judge  dis- 
Bolved  tbe  Injunction  and  dismissed  the  ac- 
tion on  tbe  ground  of  prematurity.  On  tbe 
authority  of  the  decisions  cited,  the  action 
abated  from  the  first 

Tbe  9batlng  effect  relates  back  to  tiie 
origin  of  tlie  suit 

This  was,  substantially,  the  view  expressed 
In  the  deddon  first  above  cited  which  was 
followed  in  New  Orleans  Flour  Inspectors  v. 
Glover,  160  U.  S.  170,  16  Sup.  Ct  321,  40  L. 
Ed.  3^  and  New  Orleans  Flour  Inspectors 
T.  Glover,  lei  n.  S.  103,  16  Sup.  Ct  492,  40 
Bd.  632. 

It  is  well  settled  that  appellate  courts  will 
dismiss  where,  pending  appeal,  relief  becomes 
Impossible  because  of  the  repeal  of  tbe  law. 

For  reasons  assigned,  It  ia  ordered,  ad- 
judged, and  decreed  that  tbe  appeal  Is  dis- 
missed.  Bach  of  the  parties  pays  bis  own 
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AMET  v.  TEXAS  ft  P.  RT.  CO. 
In  re  AMET. 
(Supreme  Court  of  Louisiana.   June  18,  1906) 
1.  ExPBOPBiATioN  —  Statutes  —  Constbuc- 

TION. 

Tbe  terms  "taking  or  expropriation"  as 
ued  in  Act  No.  96,  p.  142,  of  1896,  amending 

4180^-46 


the  general  expropriation  itatntes  of  tiie  state, 
must  be  construed  as  equivalent 

2.  Same— Constitutional  Pbovisiohs. 

Tbe  term  "taken"  is  used  in  the  state  Con- 
stitutions of  1879  and  1898  in  the  sense  of  "ex- 
propriation" and  that  is  its  proper  significa- 
tion in  legislation  relative  to  tbe  exercise  of 
the  power  of  eminent  domain. 

3.  Constitutional  Law  —  Statutes  — Con- 

BTBUCnON  IN  FaVOB  OF  VALIDITY. 

To  hold  that  tbe  Legislature  intended  the 
word  "taking"  aa  used  in  the  act  of  1896.  to 
mean  an  unlnn-ful  appropriation  of  lands,  and 
that  this  term  was  interpolated  in  the  text  to 
enable  corporations  to  acquire  title  by  the  short 
prescription  of  two  years,  would  be  tantamount 
to  declaring  the  act  unconstitutional,  as  no  such 
object  Is  expressed  in  the  title. 

4.  Bkinbnt  Douain— Rehediks  or  Owneb^ 
Pbesobiptioh. 

The  short  prescription  of  two  years  ap- 
plies onl^  when  there  has  been  a  judgment  of  ex- 

}tr<vriation,  and  the  corporation  has  entered 
nto  possession  before  the  payment  of  the  com- 
pensation awarded.  Mitchell  v.  Railway  Co- 
6  South.  522,  41  La.  Ann.  363,  reaffirmed. 

As  the  present  Constitution  of  the  state  pro- 
hibits such  a  taking,  unless  jnst  and  adequate 
compensation  be  first  paid,  the  power  of  the 
Legislature  to  make  such  a  trespass  the  basis 
of  a  special  short  prescription  Is  more  than 
doubtful. 
(SyUabDS  by  the  Court) 

Action  by  Mrs.  Volcy  Amet  against  the 
Texas  ft  Pacific  Railway  Couipany.  Judg- 
ment for  ^fendant,  and  plaintiff  applies  for 
certiorari  or  writ  of  review.    Reversed  and 

remanded. 

Adolph  Jalmeos  Lafargue,  for  applicant 
William  Harris  Peterman,  for  respondent. 

LAND.  J.  Relator's  counsel  In  his  brief 
presente  the  question  of  law  to  be  solved 
as  follows: 

"The  main  issue  In  this  case  is  whether  or 
not  the  prescription  of  two  years,  provided  in 
the  sututes  governing  expropriation  of  prop- 
erty by  corporati<m8,  applies  to  cases  when 
the  property  has  neither  been  expropriated  un- 
der the  law  nor  obtained  by  conventional  deed. 

"The  record  shows  that  the  defendant  is  using 
the  land  of  the  plaintiff  for  a  right  of  way,  and 
that  it  holds  It  without  deed  or  decree  of  expro- 
priation. , 

"The  suit  is  for  the  value  of  the  land  used 
and  expropriated  for  said  right  of  way,  whieli 
is  In  the  very  center  of  plaintiff's  plantation, 
and  comprises  3.79  acres. 

"Also  for  damages  caused  by  the  impairment 
of  drainage,  etc.,  for  all  of  which  plaintiff 
asks  judgment  in  the  sum  of  $1.RG2.50. 

"The  district  court  sustained  the  plea  of  pre- 
scription of  two  years  and  dismissed  plaintiff's 
action. 

"The  Third  Glrcnlt  Court  of  Appeal  affirmed 
the  Judgment  and  tbe  case  is  before  you  on  a 
writ  of  review." 

It  appears  that  In  the  year  1895  tbe  St 
Louis,  Avoyelles  &  Southwestern  Railway 
Company  constructed  Its  road  over  the  plan- 
tation of  tbe  plaintiff,  and  used  the  right  of 
way  in  question  until  July,  1806,  when  the 
company  went  into  the  hands  of  receivers, 
who  operated  tbe  road  until  July.  189S.  when, 
by  a  Judicial  sale  ordered  by  the  United  States 
Circuit  Court  the  property  passed  into  the 
hands  of  Bmile  Oarlsbaj^h*  vbo  In  April,  1889, 
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sold  the  same  to  the  Avoyelles  Railway  Com- 
pany, the  author  of  the  defendant  company. 

The  evidence  shows  that  the  prevtoHB  con- 
sent of  the  relator  was  not  obtained,  but  that 
she  made  no  objections  to  the  constmction 
and  operation  of  the  railroad  through  her 
premises,  and  urged  no  claim  for  compensa- 
tion until  the  present  suit  was  Instituted  on 
October  20,  IMS. 

Defradant  pleaded  the  prescription  of  two 
years  provided  by  section  1,  Act  No.  96,  p. 
142.  of  1896,  amending  and  re-enacting  sec- 
tion 1479  of  the  Revised  Statutes  of  1870»  bo 
as  to  read  In  part  as  follows: 

"All  claimB  for  lands  or  damages  to  the  owner 
caused  by  its  taking  or  expropriation  tor  such 
public  works  shall  be  barred  by  two  years  pre- 
scription which  shall  commence  to  run  from  the 
date  nt  which  the  land  was  actnally  occupied 
and  uiwd  for  the  oonstmction  of  the  worss." 

Section  1479  and  section  608  of  the  same 
statutes  as  well  as  nttlcle  2630  of  the  Re- 
vised Civil  Code  are  Identical  In  terms,  and 
their  last  sentence  reads  as  follows: 

"All  claims  for  lands  or  damages  to  the  owner 
caused  by  its  expropriation  for  the  constnictioc 
of  any  public  works,  shall  be  barred  by  two 
years  prescription  which  shall  commence  to  run 
from  the  date  at  which  the  laud  was  actnally 
occupied  and  used  for  the  construction  of  the 
works." 

The  only  change  made  by  the  act  of  1896 
was  the  Interpolation  of  the  words  "taking 
or"  before  the  word  "expropriation."  The 
original  law  was  enacted  In  1^6  by  Act 
No.  3S,  p.  82,  and  was  Intended  to  meet 
the  contlngencj  of  the  expropriating  company 
of  taking  possession  after  the  award  of  the 
Jury  but  before  payment  of  compensation. 
See  Mitchell  r.  Ry.  Co..  41  La.  Ann.  368.  6 
Bonth.  522. 

Such  a  taking  of  poasession  Is  now  for- 
bidden by  the  oiganlc  law  which  prohibits 
it  onless  the  compensation  be  first  paid. 
Const  1898,  art.  167.  Defendant's  conten- 
tlMi  is  that  the  word  "taking"  thus  inter- 
polated Into  the  text  means  appropriation, 
without  due  process  of  law  or  legal  right 
and  that  the  lawmaker  intended  to  make  a 
trespass  of  this  kind  the  basis  of  the 
short  prescription  of  two  years  barring 
all  claims  of  the  owner  for  the  land 
or  damages.  All  the  presumptions  of  law 
are  against  anch  a  construction.  Sec- 
tion 1478  of  the  Revised  Statutes  of  1870, 
-which  was  amended  by  Act.  No.  96,  p.  142, 
of  1896  Is  under  the  title,  "to  provide  for 
the  expropriation  of  lands  for  railroads  and 
othOT  works  of  public  utility."  This  section 
was  amended  In  1886  so  as  to  Include  the 
state  or  any  political  corporation  created  for 
the  purpose  of  exercising  any  portion  of  the 
governmental  powers  of  the  state. 

The  title  of  Act  No.  96.  p.  142,  of  1896.  Is 
to  amend  and  re-enact  the  section  as  thus 
amended,  and  to  provide  for  the  expropria- 
tion of  property  for  purposes  of  charitable 
hospitals  and  public  schools. 


Hmce,  the  lawmaker  was  legislating  on  the 
subject-matter  of  the  Judicial  exproprlatloo 
of  private  property  for  public  purposes. 

Conceding,  then,  that  the  word  "taking" 
may  mean  appropiiation  without  due  process 
of  law,  the  question  remains  wbetho:  the  law* 
maker  used  it  In  this  sense.  The  conJnnctloD 
"or"  may  be  used  as  a  disjunctive  or  as  an 
equivalent 

We  quote  from  Webster's  Internationa] 
Dlctltmary  as  follows: 

"Or  may  be  used  to  Join  as  alternatives  terms 
expressing  unlike  things  or  Ideaa  or  different 
terma  expressing  the  same  thing  or  idea." 

Tbe  ConBtitntlon  ct  the  United  States  pro- 
vides that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law. 

Article  2  of  the  Constitution  of  1898  pro- 
vides that  no  person  shall  be  deprived  of 
property  "except  by  due  process  of  law." 

Article  167  of  the  same  Instrument  declares 
that  "private  prc^rty  shall  not  be  taken  nor 
damaged  for  public  purposes  without  Jost 
and  adequate  compensation  being  first  paid." 

This  article  was  copied  from  the  Constitu- 
tion of  1879. 

The  word  "taken"  as  thus  used  necessar^ 
Uy  means  an  "oproprlatlon"  by  due  process 
of  law,  as  this  is  the  only  constitntlaial  mode 
by  which  a  person  may  be  derived  of  his 
property. 

Hence  the  same  term  as  used  In  the  ex- 
propriation statute  of  1896  must  be  held  to 
mean  a  legal  taking  or  expropriation,  and  not 
unlawful  appropriation. 

We  are  not  advised  that  the  term  'taking" 
has  ever  been  used  In  any  statute  relative  to 
the  exercise  of  the  power  of  eminent  domain 
In  the  sense  of  a  trespass  on  real  estate. 

It  cannot  be  presumed  that  the  lawmaker 
Intended  to  use  the  term  "taking"  as  the 
equivalent  of  unlawful  appropriation. 

The  title  and  context  of  the  statutes  and 
the  organic  law  of  the  state  fortdd  such  a 
conclusion. 

We  cannot  on  the  face  of  the  act  presume 
the  delib^ate  legislative  intention  of  interpo- 
lating In  an  expropriation  statute  a  new  law 
of  prescription  to  enable  corporations  to  ac- 
quire title  to  lands  by  mere  occupancy,  with- 
out legal  right  or  title,  for  the  short  period 
of  two  years  from  tbe  date  of  the  trespass. 

Such  a  construction  would  render  the  act 
unconstitutional,  because  the  object  is  not  ex- 
pressed in  tbe  title,  and  is  not  germane  to 
the  expressed  object  of  amending  a  statute 
relative  to  the  expropriation  of  lands  by  ju- 
dicial proceedings.  Artlde  81  <mC  the  Constitu- 
tion of  1898  reads: 

"Every  law  enacted  by  the  Qeneral  Assembly 
shall  embrace  but  <me  object,  and  that  shall 
be  expressed  In  Its  title." 

What  can  be  more  foreign  to  a  statute  pro- 
viding for  the  expropriation  of  land  tor  pub- 
lic purposes  by  Judicial  proceedings,  and 
specially  declaring  that  tbe  plaintiff  corpora- 
tion shall  not  take  ponesalon  without  pre- 
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rlons  payment  of  tlie  amount  awarded  by 
judgment  of  the  court,  than  a  special  law 
of  i»«Bcriptlon,  cabling  a  corporation  to  de* 
the  owner  of  his  land  and  all  claims 
for  damages  by  a  continued  trespass  for  two 
years? 

We  conclnde  that  the  Legislature  had  no 
Intent  to  violate  the  organic  law  by  the  In- 
terpolation of  another  and  distinct  (AJect 
In  the  amendatory  statute  or  by  giving  legal 
effect  to  the  unlawful  taking  of  property 
without  compensation  first  paid  by  the  en- 
actment of  a  special  law  of  prescription  In 
favor  of  quasi  public  corporations. 

This  case  was  tried  on  its  merits,  but  went 
off  on  the  plea  of  prescription. 

We  do  not  think  It  our  province  in  a  pro- 
ceeding of  tills  kind  to  pass  on  questions  of- 
fset not  considered  In  the  courts  below. 

It  Is  therefore  ordered,  adjudged,  and  de> 
creed  that  the  Judgment  of  the  district  court 
aud  of  tbe  Court  of  Appeal  rendered  herein 
be  reversed,  and  it  is  now  ordered  and  de- 
creed that  the  plea  of  prescription  filed  by 
defendant  be  overruled,  and  this  cause  be  re- 
manded to  the  district  court  for  further  pro- 
ceedings according  to  law;  defendant  to  pay 
GOBts  In  both  appellate  conrti. 

BBKAUX,  0.  J.  I  concur  In  the  decree. 


(117  IrfL) 

No.  16,06a 

BGOVEtL  et  al.  v.  ST.  LOUIS  SOUTB- 
WESTKHN  RY.  CO. 

In  n  ST.  LOUIS  SOUTHWESTERN  BY. 
CO. 

(Supreme  Court  of  ■  Louisiana.  June  22,  1906.) 

1.  EXPROPBIATION  —  PsESCBIPTIOn— APPUOJh- 
BILITT. 

Mrs.  Yolcy  Aoiet  v.  Texas  Sc  FaclQc  Rail- 
road Company,  41  South.  721,  reaffirmed,  to  the 
effect  that  the  prescription  of  two  years  under 
Act.  No.  96,  p.  142,  of  1890,  api^Ies  <nily  where 
the  property  has  been  taken  in  pnrsaaiioe  of  a 
judgment  of  expropriation. 

[Ed.  Note^ — For  cases  In  point,  see  vol.  18, 
Gent.  Dig.  Eminent  Domain,  H  ^3-785.] 

2.  PBKScaiPTiOpr— MiKOBS. 

Prescription  of  10  years  does  not  ran 
against  minors. 

[Ed.  Note. — For  canes  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  H  390-398.] 

8.  Railroads— Right  off  Wat— Fatmknt  bt 

BAII.B0AD  COMPANT. 

A  plantation  was  seised  and  sold  after  a 
railroad  had  appropriated  and  bad  been  for 
some  time  using  a  riKht  of  wa?  through  It,  and 
afterwards  was  repurchased,  no  mention  beiiu 
made  in  either  sale  of  tbe  right  of  way.  Seld, 
that  the  tight  of  way  did  not  pass  with  the  plan- 
tation at  the  sheriffs'  sale,  and  that  the  obli- 
gation to  pay  for  it,  which  the  railroad  owed  to 
the  owners  at  the  time  oE  the  appropriation, 
rontioaed  to  be  a  debt  due  to  thpse-  owners  after 
they  had  repurchased  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  U  405-^6.] 
4.  Saw— DroiCATiON. 

From  this  debt  the  railroad  was  not  liber- 
ated by  tJie  act  of  the  owners  in  laying  off 


land  into  streets  and  squares,  accordii^  to  ■ 
map  placed  Ot  record,  and  selling  lots  as  per 
tbe  map.  A  railroad  cannot  aoquire  property 
by  dedication,  and  no  one  pretends  that  the 
right  of  way  In  question  belonga  to  the  pubUb 
tSyllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal*  Farhdi  of 
Caddo. 

Action  by  Un.  Mary  Lee  Scovell  and  oOi- 
ers  against  tbe  St.  Louis  Southweatwn  Bail- 
way  C)ompany.  Judgment  tor  plalntUta,  and 
the  defendant  aiM>lies  tor  certiorari  or  writ 
of  review  to  the  Court  of  AppeaL  Afilnned. 

See  38  South.  682. 

Alexander  &  Wilkinson,  for  applicant. 
Charles  Latham  Gaines  and  Thomaa  Flakier 
Bell,  Jr.,  for  respondents. 

PBOVOSTT,  J.  The  two  plalntifta  ar» 
owners  of  the  Plain  Dealing  and  Shady 
Grove  plantations,  and  sue  the  defendant 
railway  company  for  the  value  of  the  right 
of  way  which  It  occupi^  across  tbe  places. 
The  company  took  possession  without  title, 
but  with  the  consent  of  the  father  and  tutor 
of  plaintiffs,  who,  by  the  way,  was  also 
tbe  vice  president  of  the  company.  This  - 
was  In  1888.  and  the  road  has  been  In  ac> 
tnal  operation  ever  since.  Tbe  plalntlffe 
were  emancipated  and  dispensed  from  at- 
taining the  age  of  majority  on  August  2, 
1896,  and  October  20,  1897,  re^>ectively. 
This  suit  was  Instituted  In  October,  1908. 
For  part  of  the  distance  on  Plain  Dealing 
plantation,  tbe  road  traverses  the  town  of 
Plain  Dealing,  which  was  laid  out  into 
squares  and  streets  by  the  father  and  tutor 
of  plaintiffs,  according  to  a  map  placed  of 
record  by  him ;  and  since  their  emancipation 
the  plaintiffs  have  made  sales  as  per  this 
map.  Tbe  plaintiffs  lost  the  ownership  of 
Shady  Grove  plantation,  by  a  sherUTs  salo 
made  In  189S;  but  they  repurchased  the 
property  In  1899.  In  these  sales  no  mention 
was  made  of  tbe  railroad,  or  of  the  ligbt  to 
sue  for  tbe  value,  or  use,  of  the  land  taken 
by  It 

The  first  defense  is  the  prescription  of  two 
years,  under  Act  No.  227,  p.  4fi7,  of  lOC^^ 
amending  Act  No.  96,  p.  142,  of  1896,  amend' 
ing  Act  No.  117,  p.  215.  of  1886,  amending 
Rev.  St  S  1479,  which  Is  Act  No.  88,  p.  32, 
of  1855,  incorporated  in  Civ.  Code,  art  2630. 

After  thorough  and  mature  consideration^ 
/this  court  held.  In  the  case  of  Mrs.  YolQr 
Amet  V.  Texas  &  Pacific  R.  R.  Co.  (not  yet 
officially  reported)  41  South.  721,  that  this 
prescription  applies  only  where  the  property 
has  been  taken  in  pursuance  of  a  Judgment 
of  expropriation.  Hence  the  prescription  li 
inapplicable  In  this  case. 

The  next  defense  Is  tbe  prescription  of  10 
years,  by  which  continuous  and  apparent 
servitudes  are  acquired,  and  personal  actioua 
are  barred. 

Article  3522,  Civ.  Code,  provides  that  pre* 
•criptlon  does  not  run  against  minors  "ex- 
cept in  the  cases  provided  by  law,"  Tba 
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caaes  thus  proTlded  by  law  are  specified  Id 
article  8541,  GIt.  Code ;  and  tbe  prescription 
of  10  years  la  not  one  of  them.  The  plaln- 
tlfls  were  minors  up  to  tbe  time  of  their 
emancipation  in  189G  and  1S87;  hrace  this 
plea  of  presCTlptlon  la  not  good. 

The  learned  counsel  for  defendant  say  that 
the  prescription  of  10  years  here  Invoked  is 
not  properly  a  prescription,  bat  in  the  nature 
of  a  perpetual  bar,  and,  as  such,  applies  to 
minors.  We  fall  entlrelj^  to  see  the  force 
of  this  argument  The  lapse  of  time  by 
which  a  servitude  is  acquired,  and  by  which 
a  liberation  from  debts  Is  effected.  Is  certain- 
ly a  prescription.  It  comes  exactly  within 
the  codal  definition  of  prescription. 

The  next  defense  has  reference  to  Shady 
Grove  alone.  It  Is  that,  when  plalntUb  re- 
acquired the  property,  they  got  it  In  ttw  con- 
dition In  which  It  was ;  tliat  Is  to  say,  with 
the  railroad  upon  It,  and  that  th^  cannot 
now  object  to  the  railroad's  being  upon  it. 

In  answer  to  this,  the  plalntUfa  say  that 
they  were  owners  of  the  plantation  when  the 
railroad  came  apon  it  and  took  possession 
of  the  r^t  of  way.  That  the  tfect  of 
this  takti^  was  to  s^^ate  tills  right  of 
way  from  the  rest  of  the  plantation,  so  that 
at  the  BherltC's  sale.  It  did  not  pass  as  part 
of  the  plantation,  but  remained  In  the  hands 
of  the  railroad;  and  that  it  so  remained 
subject  to  the  obltgatton  to  pay  tot  It  That 
this  obligation  was  a  debt  due  to  them,  and 
has  Gontlnned  to  be  a  debt  due  to  them,  not 
paid,  and  not  prescribed. 

This  appears  to  ns  to  be  a  complete  answer. 

Tbe  next  deteaaa  Is  that  layliu;  off 
the  property  into  squares  and  streets  accord- 
ing to  a  map,  and  recording  the  map,  and 
making  sales  as  per  the  map,  the  plaintiffs 
have  dedicated  the  right  of  way  to  the 
public. 

Thla  defense,  we  assume,  has  been  put  In 
only  for  what  it  might  be  worth.  It  is  with- 
out merit  No  one  pretends  that  the  public 
owns  this  right  of  way,  and  It  Is  well  settled 
tliat  a  railroad  cannot  acquire  property  by 
dedication.   9  A.  ft  B.  B.  of  Law,  p.  23. 

Tbe  judgm^t  of  the  Court  of  Appeal  Is 
affirmed. 

BBBAUX,  G.  J.   I  concur  In  the  decree^ 


PARKER  V.  STATE3. 
(Supreme  Court  of  Alabama.    July  6,  1006.) 
Appeal  —  RscoBD  —  Bill  of  Bxoeftiokb  — 

SlONINO. 

A  bill  of  exceptions  cannot  be  considered 
on  appeal,  unless  it  affirmatively  appears  that 
it  was  signed  within  the  time  required  by  law. 

[EJd.  Note. — For  cases  in  point,  see  vol,  3, 
Cent.  Dig.  Appeal  and  Error,  |  2320.] 

Appeal  from  Coffee  County  Court;  H.  H. 
Blackmon,  Judge. 

"Not  officially  reported." 

John  Parker  waa  convicted  of  a  criminal 
ott&asa,  and  he  appeals.  Affirmed. 

Maasey  Wilson,  Atty,  Gen.,  for  the  Stata 


SIMFSOX,  J.  It  Bppean  from  the  record 
that  this  case  was  tried  and  the  defendant 
convicted  on  the  6th  day  of  July,  1906.  and 
the  bill  of  exc^)tiouB  was  signed  on  the  3d 
day  of  Augnat  IOCS.  There  la  nothing  to 
show  when  the  court  adJoorued,  nor  that  uiy 
time  was  allowed  fbr  the  signing  of  the  bill 
<^  exceptions.  Hence  It  does  not  affirmative- 
ly appear  that  the  bill  of  esceptioaB  was 
signed  vrlthtn  the  time  prescribed  by  law. 
and  it  cannot  be  considered. 

Tbere  being  no  error  apparent  tm  the  rec- 
ord, the  judgment  of  the  court  la  affirmed. 

WCAKUBY,  C.  J.,  and  HABALSON  and 
DBNSON,  JJ.,  concur. 


MALONB  et  al.  v.  I/A  CROIX. 
(Snpreme  Court  of  Alabama.    May  30,  1905.) 

1.  Evidence— JuDioiAL  Notiob— MnmoDisT 
Episcopal  Chubch— Divibion. 

Courts  will  take  judicial  notice  of  tiw  di- 
vision of  the  Methodist  Episcoral  Chorch,  of 
the  territory  over  which  jurisdiction  waa  to 
be  and  has  been  exercised  by  the  subdivisions 
thereof,  respectively,  and  of  the  articles  of 
separation,  with  reference  to  a  territorial  diri- 
sion  of  the  common  property. 

[Eld,  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  g  26.] 

2.  Religious  Sociktibs— Pbopebtv— TRuerEEs 
—Deeds— CoNSTBUCTioN . 

Whore  a  deed  to  property  was  executed 
to  certain  parties  as  trustees  of  the  Methodist 
Cburrli  situated  in  a  certain  town,  for  the  use 
and  purpose  that  such  trustees  should  erect 
a  biiildiug  thereon  for  the  use  of  the  "Methodin 
Episcopal  Church  in  the  United  States  of  Axneri- 
ca,"  the  property  to  be  held  by  the  grantees  and 
their  successors  appoinled  under  the  statute  of 
Alabama,  and  thereafter  trustees  were  ap' 
pointed  In  accordance  with  Code  1896,  |  4116. 
the  trustees  so  appointed,  though  named  as 
trustees  of  the  Methodist  Episcopal  Church 
South,  became  the  legal  successors  of  the  orig- 
inal trustees  and  were  vested  with  tbe  title 
of  th«r  predecessors;  the  court  taking  Judi- 
cial notice  of  the  division  of  such  diurcb. 

3.  Appeal— ExcLuaioit  of  Evidence — Prkj- 

UDICTA.I,  EbBOB. 

Where,  in  ejectment  by  trustees  for  a  lot 
held  by  them  for  the  bene&t  of  a  church,  plain- 
tiffs  stated  tbat  they  expected  to  identify  the 
lot  as  a  part  of  the  land  described  in  the  govern- 
ment patent,  a  failure  so  to  do  before  the  er- 
roneous exclusion  of  evidence  of  plaintiffs'  ap* 
pointment  as  such  trustees  and  the  taking  of  a 
nonsuit  did  not  relieve  the  court  of  error  in 
excluding  evidence  of  plaintiffs'  title. 

4.  Ejectment— Evidence. 

Plaintiff,  in  ejectment,  must  rely  on  the 
strength  of  his  own  title,  and  not  on  uw  weak- 
ness of  defendant's  title. 

Appeal  from  Circufi:  Court,  Limestone 
County;  D.  W.  Speake,  Judge. 

"To  be  o^elally  reported." 

Action  by  George  Malone  and  others,  tms- 
tees,  against  Ida  La  Croix.  From  a  Judg- 
ment, plaintiffs  appeal.  Reversed. 
'  This  waa  a  statutory  action  of  ejectment, 
brought  by  Gkorge  Malone,  Ernest  Hine,  R.  H. 
Richardson,  T.  J.  Turrentlne,  J.  J.  Turrentlne. 
EL  M.  Lewis,  T.  M.  Uobbs,  W.  T.  McDonald. 
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and  Theo  WeBtmoreland,  as  trustees  of  the 
Athens  Station  of  the  Methodist  Episcopal 
Church  South,  against  Ida  B,  Ija.  Croix.  As 
part  of  their  testimony,  plaintiffs  offered  In 
evidence  the  proceedings  before  the  register 
In  chancery  of  Limestone  county,  appointing 
them  trustees  of  the  Methodist  Episcopal 
Church  South  under  the  deed  set  out  In  the 
opinion,  which  proceedings  were  not  allowed 
In  evidence  by  the  coui*t.  The  opinion  suffi- 
ciently Bets  out  the  evidence  and  rulings  of 
the  court  on  which  It  Is  based.  The  plalntlfCs 
took  a  nonsuit,  with  bill  of  exceptions,  on  the 
ruling  of  the  lower  court  excluding  evidence 
of  tbelr  appointment  as  trustees. 

W.  R.  Walker  and  T.  C  McClellan,  tor 
appellants.  W.  T.  Sanders  and  B.  W.  Walk- 
tXt  for  appellee. 

ANDEBSON.  J.  In  the  year  1883  John  M. 
liane  and  Fletcher  Lane  and  their  wives,  of 
the  county  of  Limestone,  executed  a  deed  to 
the  lot  In  question  to  Samuel  De  Woody 
and  others,  as  trustees  of  the  "Methodist 
Church  situated  in  Athena,  •  «  •  unto 
the  said  parties  of  the  second  part,  trustees  as 
aforesaid,  and  to  their  successors  in  office. 
In  trust  for  the  use  and  purposes  hereinafter 
mentioned  and  declared;  *  •  •  that  they 
Bhall  erect  a  building  thereon,  or  cause  to  be 
erected  a  house  of  worship,  for  the  use  of  the 
Methodist  Episcopal  Church  In  the  United 
States  of  America,  according  to  the  roles  and 
discipline  which  from  time  to  time  may  be 
agreed  upon;  •  •  *  and  In  further  trust 
and  confidence  that  they  shall  at  all  times 
forever  hereafter  permit  such  members  and 
preachers  of  the  said  Methodist  Episcopal 
Church  to  preach  and  expound  God's  Holy 
Word  therein."  The  deed  further  provided 
that  the  property  should  be  held  by  the  par- 
ties of  the  second  part,  "and  to  their  succes- 
sors in  office  chosen  and  appointed  according 
to  the  statute  of  the  state  of  Alabama." 
The  register  in  chancery,  under  section  4193, 
Code  1886,  is  clothed  with  the  authority  to 
appoint  trustees  In  case  of  a  vacancy,  and  the 
deed  required  tbe  successors  to  be  appointed 
under  the  statute.  The  plaintiff  introduced 
proceedings  bad  before  the  raster,  showing 
the  appointment  of  plaintiffs,  and  reciting 
that  they  had  been  named  by  the  proper  au- 
thority as  trustees  of  the  Methodist  Episcopal 
Church  South  previous  to  said  appointment. 
We  think  that,  under  the  terms  of  the  deed 
and  tbe  statute,  the  trustees  appointed  by  the 
register  succeeded  to  the  legal  title;  but,  inas- 
much as  tbey  are  designated  as  trustees  for 
the  Methodist  Episcopal  Church  South,  It 
might  be  contended  that  they  cannot  be  the 
lawful  successors  to  persons  who  were  desig- 
nated In  the  deed  as  trustees  of  the  Methodist 
S!pl8c<^l  Church  of  America.  This  appar- 
ent Tariance  relates  mily  to  the  cestuls  que 
trust,  and  which  we  think  but  one  and  the 
same. 

Ws  think  the  courts  of  the  land  can  and 


will  take  Judicial  notice  of  the  division  of 
perhaps  the  largest  and  most  powerful  Trotes- 
tant  Church  in  the  United  States,  of  tbe 
territory  over  which  jurisdiction  was  to  be 
and  has  been  exercised  by  tbe  subdivisions, 
respectively,  and  of  the  articles  of  separation, 
with  reference  to  a  territorial  division  of  the 
common  property.  Not  only  is  this  a  fact  of 
historical  notoriety,  but  the  title  to  property 
one  held  before  the  separation  has  often  been 
passed  upon  by  the  high  courts  of  the  country, 
and  in  reference  to  the  rights  and  ownership 
of  the  respective  wings  of  the  church  thereto. 
"The  separation  of  tlie  Methodist  Episcopal 
Churches,  tbe  one  north  and  the  other  south 
of  a  common  boundary  line,  has  been  the  sub- 
ject of  much  discussion,  In  which  the  whole 
community  more  or  less  felt  an  interest,  and 
was  an  event  that  connected  itself  with,  and 
formed  a  part  of  the  history  of  the  country, 
of  which  no  well-informed  man  could  be  ig- 
norant, and  from  Its  notoriety,  courts  would 
take  Judicial  notice  of  it  without  proof." 
Humphrey  v.  Bumside,  4  Bush  (Ey.)  215; 
Hart  V.  Bodl^,  Hardin  (Ky.)  »8;  Crelgbton 
V.  Bilbo,  1  T.  B.  Mon.  (Ky.)  138.  In  passing 
upon  the  title  to  church  property  and  In  up- 
holding the  right  of  the  trustees  of  the  Meth- 
odist Episcopal  Cburch  South  to  sue  for  tbe 
church  property  conveyed  to  the  cburch  be- 
fore the  division  under  a  deed  similar  to  the 
one  before  us,  the  court,  in  Humphrey's  Case, 
supra,  said:  "The  difference  in  name  makes 
no  difference  In  character  or  authority." 
This  same  court  In  the  case  of  Huippbrey  v. 
Bumside,  4  Bush,  226,  said:  "The  original 
Methodist  Episcopal  Church  has  been  author- 
itatively divided  into  two  Methodist  Episco- 
pal Churches,  the  one  north  and  the  other 
south  of  a  common  boundary  line,  which,  ac- 
cording to  the  plan  of  separation,  limits  the 
extent  and  Jurisdiction  of  each;  that  each, 
within  its  own  limits,  is  the  lawful  successor 
and  representative  of  the  original  church, 
possessing  all  its  Jurisdiction  and  entitled  to 
its  name;  that  neither  has  any  more  right  to 
exceed  those  limits  than  the  other;  that  the 
Southern  Church,  retaining  the  same  faith, 
doctrine,  and  discipline,  and  assuming  tbe 
same  oi^anlzation  and  name  as  the  original 
church,  is  not  only  a  Methodist  Episcopal 
Church,  but  is  In  fact  to  the  South,  the 
Methodist  Episcopal  Church  as  truly  as  the 
other  church  is  so  to  the  North,  and  is  not 
the  less  so  by  the  addition  of  the  word  'South' 
to  designate  Its  locality."  See,  also,  Gibson 
T.  Armstrong,  7  B.  Mon.  (Ky.)  481.  Tbe  Su- 
preme Court  of  Missouri  in  tbe  case  of  Goode 
v.  McPherson,  SI  Mo.  126.  took  Judicial  notice 
of  the  division  and  of  the  common  boundary 
line,  holding  that  it  was  "an  went  that  con- 
nected itself  with  the  history  of  the  coun- 
try, and,  from  its  notoriety,  courts  will  take 
Judical  notice  of  it  without  proof." 

The  Supreme  Court  of  the  United  States, 
Id  the  case  of  Smith  v.  Swormstedt  16  How. 
304-^08,  14  L.  Ed.  942.  involving  the  prop- 
erty of  a  "Book  Concern"  owned  and  con- 
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trolled  by  the  church  before  the  separation. 
Bald:  "In  the  year  1844  the  traveling  preach- 
ers In  General  Conference  assembled,  for 
causes  which  It  Is  not  Important  particularly 
to  refer  to,  agreed  upon  a  plan  for  a  dWislon 
of  the  M^odtst  Episcopal  Church,  in  case 
the  annual  couferenceB  •  *  *  should 
deem  it  necessary.  •  *  •  [It  is  claimed 
that]  the  beneficiaries  must  be  •  *  •  in 
connection  with  the  Methodist  Episcopal 
Church,  as  organized  and  established  In  the 
United  States  at  the  time  of  the  foundation 
of  the  fund;  and  that,  as  the  complainants, 
and  those  they  represent,  are  not  shown  to 
be  traveling  preachers  In  that  connection,  but 
traveling  preachers  in  connection  with  a  dif- 
ferent ecclesiastical  organization,  they  have 
forfeited  their  right,  and  are  no  longer  with- 
in the  description  of  Its  beneficiaries.  This 
a^ument,  we  apprehend.  If  it  proves  any- 
thing, proves  too  much;  for.  If  sound,  the 
necessary  consequence  Is  that  the  beneficia- 
ries connected  with  the  church,  North  as 
well  as  South,  have  forfeited  their  right  to 
the  fund.  It  dhn  no  more  b&  affirmed,  either 
in  point  of  fact  or  of  law,  that  they  are  travel- 
ing preachers  in  connection  with  the  Metho- 
dist Church  as  originally  constituted,  since  tlie 
division,  than  of  those  In  connection  with  the 
church  South.  Their  organization  covers  but 
about  half  of  the  territory  embraced  within 
that  of  the  former  church,  and  includes  with- 
in it  but  littie  over  two-thirds  of  the  travel- 
lug  preachers.  Their  General  Conference 
Is  not  the  General  Conference  of  the  old 
church,  nor  does  it  represent  the  Interest,  or 
possess  territorially  the  authority,  of  the  same; 
nor  are  they  the  body  under  whose  care  the 
fund  was  placed  by  Its  founders.  It  may  be 
Admitted  that,  within  the  restricted  limits, 
the  organization  and  authority  are  the  same 
as  the  former  church.  But  the  same  is  equal- 
ly true  in  respect  to  the  organization  of  the 
church  South.  •  *  *  It  is  insisted,  how- 
ever, that  the  General  Conference  of  1844 
possessed  no  power  to  divide  the  Methodist 
Episcopal  Church  as  then  oi^anlzed,  or  to  con- 
aeat  to  such  division,  and  hence  that  the  or^ 
ganlzation  of  the  church  South  was  without 
authority,  and  the  traveling  preachers  with- 
in It  separated  from  an  ecclesiastical  connec- 
tion which  is  essential  to  enable  them  to  par^ 
ticipate  as  beneficiaries.  *  *  *  But  we 
-do  not  agree  that  this  division  was  made 
without  the  proper  authority.  On  the  con- 
trary, we  entertain  no  doubt  but  that  the 
General  Conference  of  1844  was  competent 
to  make  It,  and  that  each  division  of  the 
church,  under  the  separate  organization,  is 
just  as  legitimate,  and  can  claim  as  high 
a  sanction,  ecclesiastical  and  temporal,  as  the 
Methodist  Episcopal  Church  first  founded  In 
the  United  States.  The  same  authority 
which  founded  that  church  in  17S4  has  divid- 
ed tt,  and  established  two  separate  and  tn- 
idependent  organizations,  occupying  the  place 
•of  the  old  one.  In  1784,  when  this  church 
was  first  establlahed,  and  down  till  ISOe, 


the  General  Conference  was  composed  of  all 
the  traveling  preadiers  in  that  connection. 
This  body  of  preachers  founded  it  by  organ- 
izing its  government,  ecclesiastical  and  tem- 
poral, established  Its  doctrines  and  dicipline, 
appointed  its  superintendeuta  or  bishops,  its 
ministers  and  preachers,  and  other  subordi- 
nate authorities,  to  admtnster  its  policy  and 
promulgate  Its  doctrines  and  teachings 
throughout  the  land.  It  cannot  therefore  be 
denied — Indeed,  It  has  scarcely  been  denied — 
that  this  body,  while  composed  of  all  the 
traveling  preachers,  possessed  the  power  to 
divide  it  and  authorize  the  organization  and 
establishment  of  the  two  separate.  Independ- 
ent churches.  The  power  must  necessarily 
be  regarded  as  inherent  In  the  General  Con- 
ference. As  they  might  have  constructed  two 
ecclesiastical  organizations  over  the  territory 
of  the  United  States  originally,  if  deemed  ex- 
pedient. In  the  place  of  one,  so  they  might, 
at  any  subsequent  period;  the  power  remain- 
ing unchanged.  •  •  •  The  ^vision  of  the 
Methodist  Episcopal  Church  having  thus  tak- 
en place  In  pursuance  of  the  proper  authority. 
It  carried  with  It,  as  a  matter  of  law,  a 
division  of  the  common  property  belon^ng 
to  the  ecclesiastical  organization,  and  especial- 
ly of  the  property  in  this  Book  Concern, 
which  belonged  to  the  traveling  preachers. 
It  would  be  strange  if  it  could  be  otherwise, 
as  It  respects  the  Book  Ooncem,  Inasmuch 
as  the  division  of  the  afwoclation  was  effected 
imder  the  authority  of  a  body  of  preachers 
who  were  themselves  the  proprietors  and 
founders  of  the  fund." 

It  therefore  stands  to  reason,  and  we  must 
conclude  as  a  matter  of  law,  that  the  plain- 
tiffs, when  appointed  trustees  of  the  Metho- 
dist Episcopal  Church  South  by  the  register 
in  chancery,  became  the  legal  successors  of 
the  original  trustees,  and  were  vested  with 
the  title  of  their  predecessors,  and  that  the 
trial  court  erred  in  excluding  the  evidence  of 
their  appointment.  It  Is  true  that  the  plain- 
tiffs. In  Introducing  evidence  of  titie  failed 
to  Identify  the  lot  In  question  as  a  part  of 
the  quarter  section  descrlt)ed  in  the  patent 
from  the  government;  but  counsel  stated  at 
the  start  that  they  expected  to  prove  this  fact, 
and  we  do  not  think  a  failure  to  do  so  be- 
fore the  exclusion  of  the  evidence  and  the 
taking  of  the  nonsuit  relieves  the  trial  court 
of  error  In  excluding  evidence  of  plaintiffs 
title.  With  the  evidence  already  Introduced 
excluded,  the  evidence  of  Identity  could  avail 
nothing  to  the  plaintiff.  Hubbard  v.  Batter, 
48  Ala.  491;  Erwln  Meyer  &  Oo.  t.  Growell. 
17  Ala.  227:  McDonald  t.  Wood,  118  Ala. 
689.  24  South.  86. 

The  trial  court  committed  no  error  In  ex- 
cluding deeds  from  Van  Hoose  to  La  Croix, 
or  from  La  Croix  to  Van  Hoose.  The  plain- 
tiff in  ejectment  must  rely  upon  the  strength 
of  bis  own  title,  not  the  weakness  of  defend- 
ant's title,  and  these  deeds  ymn  certainly 
not  admissible  to  help  make'a  prima  fad* 
case  tor  the  platntlSa. 
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The  jDdgment  of  13w  etrcnlt  oonrt  li  n- 
▼ened,  and  tbe  cmnae  la  remanded. 
Rerened  and  remanded. 

McCLEXXtAM.  O.  J.,  and  TTBON,  DOW- 
DELI^  SIBIPSON,  and  DBNSON,  JJ.,  concur. 


OOLLOOK  r.  6TATB. 
(Sapreme  Oourt  of  Alabama.    Jim«  14.  1906.) 

1.  HoHioiDB  —  Self-Dbfense  —  WnsDRawAi. 
Ansa  AooBESsion. 

If  the  acgressor  withdraws  from  the  con- 
flict in  good  faith  after  having  provoked  it.  and 
announces  a  desire  for  neace,  bat  Is  pursued 
by  his  adversary,  his  right  to  take  life  in  self- 
defense  revives. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  U  ISl.  152.] 

2.  Assault  ard  Battbb7— Cbiuihal  Bb- 

SPONBIBILITT— iNSTBUCnONB. 

On  a  prosecution  for  assault  and  batterr, 
defendant  testified  that  he  attempted  to  avoir! 
the  difficulty  by  leaving  the  house  where  prose- 
cutor was,  but  that  prosecutor  followed  and 
attacked  defendant,  who  cut  him.  The  court  re- 
fused to  instruct  that,  though  defendant  brought 
on  the  difficulty,  yet  if  he  abandoned  tbe  con- 
test bis  right  of  self-defense  revived.  Held,  that 
tbe  ruling  was  proper,  as  defendant's  manifesta- 
tion of  unwillingness  was  before  the  fight,  and 
the  charge  did  not  hypothesise  defendant^  good 
faith  In  withdrawing. 

3.  Saub. 

A  requested  instruction  that,  although  the 
defendant  may  have  been  the  original  aggres- 
sor, he  might  set  op  setf-defense,  provided  be 
attempted  in  good  faith  to  retire  from  the 
conflict  and  announced  bis  desire  for  peace, 
was  properly  refused  as  predicating  defendant's 
right  to  set  up  self-defense  npon  a  mere  at- 
tempt by  him  In  good  faith  to  retreat  from  tbe 
conflict,  Instead  of  upon  an  actual  withdrawal. 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes.  Judge. 

"Not  ofBcially  reported." 

James  Collock  was  convicted  of  an  aBsanlt 
and  battery,  and  be  appeals.  Affirmed. 

Tbe  def^dant  was  Indicted,  tried,  and 
convicted  for  an  assault  and  battery  with  a 
knife  iqwn  one  Simms,  and  ^ratenced  to  a  tens 
of  four  monthB*  bard  labor.  The  evidence 
taided  to  ebow  tbat  tbe  crime  was  committed. 
Tbe  evidence  of  Uie  defendant  tended  to  sbow 
tbat  be  attempted  to  avoid  the  dlfficultr,  left 
tbe  bonee  wbere  inrosecator  was,  and  went  to  a 
taouae  nearby,  wbere  be  wax  followed  by 
iHoaecntor.  Tbe  "damn  lie"  wae  passed,  and 
the  prosecutor  raised  his  pistol  and  pulled  tiie 
trigger  tbree  times,  wben  dtfendaut  cut  bim 
witb  a  knife:  tbe  pistol  having  failed  to  fire. 

Tbe  defendant  reqnested  tiie  following  writ- 
ten cbaise^  which  tbe  court  refused.  "(1)  I 
charge  you,  gentlemen  ot  tbe  Jury,  that,  al- 
though  the  defendant  may  have  been  the  orig- 
inal amrnssor,  be  may  set  up  self-defense, 
provided  be  attempted  In  good  faltb  to  retire 
from  the  conflict  and  announced  his  desire 
for  peace.  (2)  I  charge  you,  gentlemen  of  tbe 
]uiy«  that,  altbongb  yon  may  brieve  from  the 
evidence  b^ond  all  reasonable  doutvt  that  tbe 
defendant  broogbt  on  tbe  difficulty,  yet,  if  be 


abandoned  tbe  oontesl;  Us  rl|^t  ot  aelf- 
defense  revived. 

Boylea  &  Kobn,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  8tat& 

TYSON,  J.  The  matters  presented  for  re- 
view by  the  record  involve  only  the  correct- 
ness of  the  rulings  of  the  trial  court  in  refus- 
ing to  defendant  two  written  charges  request- 
ed by  him.  Each  of  them  attempted  to  in- 
voke the  well-recognlzed  principle,  which  ob- 
tains in  bomlcide  cases,  tbat  if  tbe  a^^essor 
withdraws  from  the  conflict  In  good  faltb 
after  having  provoked  It,  and  clearly  announ- 
ces bis  desire  for  peace,  but  la  pursued  by  his 
adversary,  bis  right  to  take  life  In  aelf -defense 
revives.  Parker  v.  State,  88  Ala.  4,  7  South. 
98;  Crawford  v.  State,  112  Ala.  1,  21  South. 
214 ;  Bostlc  V.  State,  94  Ala.  47, 10  South.  602. 
Pretermitting  all  consideration  of  the  sound- 
ness of  the  application  of  this  doctrine  In  cas- 
es of  assault  and  battery,  the  charges  were 
properly  refused.  Tbe  testimony  of  defend- 
ant is  the  only  testimony  tending  in  any  de- 
gree to  sbow  bis  unwlUIngnese  to  go  Into  the 
flgbt;  and  his  manifestation  In  this  r^ard 
was  indicated.  If  at  all,  before  tbe  fight  com- 
menced. 

The  language  of  tbe  second  charge,  instead 
of  postulating  tbe  facts  shown  by  this  testl-" 
mony,  employs  broad  terms  well  calculated  to 
impress  the  jury  that  bis  withdrawal,  If  at 
all,  was  after  tbe  fight  commenced.  Further- 
more, It  does  not  hypothesize  his  good  faith 
in  doing  so  <Parker  v.  State,  supra),  and  may 
also  be  objectionable  (which  we  do  not  de- 
cide) on  account  of  leaving  it  to  tbe  Jury  to 
say  what  constituted  self-defense  Barbour 
r.  State,  140  Ala.  103,  108,  37  South.  3S0. 
Tbe  first,  In  addition  to  some  of  tbe  vices 
pointed  out  as  possessed  by  charge  2,  possess- 
es tbe  further  fault  of  predicating  defendant's 
right  to  set  up  self-defense  upon  a  mere  at- 
tempt by  him  in  good  faith  to  retreat  from 
the  confilct.  Instead  ot  upon  an  actual  with- 
drawal. 

Affirmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ-  omcur. 


GLASS  V.  STATE. 
(Supreme  Court  of  Alabama.  May  31,  1906.) 

1.  HOHIOIDE— EVIOENOB. 

In  a  prosecution  for  murder,  all  the  occur* 
rences  ana  converpatlons  of  the  evening  from 
tbe  time  defendant  appeared  at  the  scene  of 
the  killinfr  until  the  killiug  occurred,  and  in 
which  defendant  participated,  which  were 
sliown  to  be  parts  of  a  continuous  transaction 
oceiuTing  within  a  brief  space  of  time,  were  ad- 
mtelble  In  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  ||  841,  351.] 

2.  CaiuinAX.  Law— Conduct  or  Accused  at 
TiicB  or  AjUBffi. 

In  a  prosecution  for  murder,  the  fact  that 
at  the  time  of  hla  arrest  defendant  threw  bis 
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bands  behind  blm  and  drew  a  pistol  was  ad- 
misflible  in  evidence,  under  the  rule  that  the 
conduct  and  demeanor  of  a  defendant  at  the 
time  of  his  arrest  are  omnpeteot  erldenioe 
aeainBt  him. 

fBd.  Note. — For  cases  in  point,  see  itA.  14, 
Cent.  Dig.  Criminal  Law,  |  780.] 

3.  Homicide— MAUtvoLEXT  Sfibit  —  GoiOfon 

PUBPOSE. 

In  a  prosecntion  for  murder,  evidence  that 
aboat  an  hour  or  an  hour  and  a  half  before  the 
killing,  while  in  company  with  another,  de- 
fendant stated  that  he  was  going  over  to  a  cer- 
tain bouse  near  which  the  killing  occurred  and 
at  which  a  dance  was  being  held  and  woald 
dance  "or  break  It  up,"  in  connection  with  other 
evidence,  was  competent  as  tending  to  show  a 
malevolent  spirit  on  the  part  of  defendant  and 
a  common  pniiiose  on  tbe  part  of  him  and  a  co- 
defendant  to  go  to  tbe  danoe  for  an  unlawful 
porpose. 

[Ed.  Notej — For  caaea  In  point,  aea  vol.  36, 
Cent  Dig.  Homicide,  1  295.1 

4.  Same — PaRFABATioN  fob  Act. 

In  a  prosecntion  for  murder,  evidence  that 
about  half  an  hour  before  the  abooting  defend' 
ant  borrowed  a  pistol  was  competent  aa  tending 
to  show  preparation. 

[Ed.  Note. — For  casea  in  point,  see  toI,  26, 
Cent.  Dig.  Homicide,  |  801.] 

5.  Sakk. 

In  a  proeecutioa  for  murder,  a  witness  was 
properly  permitted  to  testify  that  he  heard 
shots ;  that  soon  thereafter  two  boys  came  run- 
ning by  his  bouse  from  the  direction  of  the  scene 
of  tbe  murder ;  that  he  heard  the  one  behind  say, 
"Wait,  F.  J.;  I've  killed  one  damn  scoundrel, 
and  I  will  kill  another  if  he  runs  up  on  me 
that  the  one  who  called  liad  a  pistol  in  his  band 
— witness  further  testifying  that  accosed's  co- 
defendant  was  commonly  called  "F.  J." 

[Ed.  Note< — For  cases  in  point,  see  vol.  2& 
Cent.  Dig.  Homicide,  »  80^-309.] 

6.  WiTnEssEs  —  luPEAonino  TEsrmoNT  — 
Showinq  ENunr  on  Past  of  Witness. 

Where,  In  a  prosecution  for  murder,  one  of 
defendant's  witnesses  testified  that  be  was  a 
special  friend  of  deceased,  tbe  state  was  propw 
ly  permitted,  agaloat  defendant's  objections,  to 
ask  the  witness  If  be  had  not  been  indicted  for 
selling  whisky,  and  requested  deceased  to  be  a 
witness,  and  ttiat  on  the  latter's  relying  he 
would  tell  the  truth  to  the  witness'  disadvan' 
tage,  witness  was  Incoiaed  and  remained  BO. 

[Eld.  Note. — Tot  cases  in  point,  see  vol.  60, 
Gent  Dig.  Wltneasea.  H  im,  1198,  12n.] 

7.  SaHB  —  OKNERAI.  CHARACTKg  TOB  TbUTH 
AMD  VtaAOITT. 

A  witness  in  a  criminal  case  cannot  be 
interrogated  with  respect  to  his  own  general 
character  .for  truth  and  veracity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  BO, 
Cent  Dig.  Witnessea,  f|  1135-1143.] 

&  Save— Scope  o?  Bedibbct  Bxahinatioii. 
Where,  in  a  prosecution  for  murder,  a 

state's  witness  was  asked  on  cross-ezamiuntion 
whether  be  ever  bad  any  trouble  with  defendant, 
and  answered,  "Yes,  in  this  way,"  tbe  state  had 
a  right  to  show  whether  the  trouble  was  a  firiit, 
a  personal  difficulty,  or  other  kind  of  trooble, 
without  going  into  the  details. 

[Ed.  Note. — For  cases  in  point,  nee  vol.  50, 
Cent.  Dig.  Witnesses,  g§  997,  1002.] 

9^  (teiifiNAL  Law— Evidence. 

In  a  prosecution  for  murder,  the  state  was 
improperly  allowed  to  show  that  a  certain  wit- 
ness bad  been  summoned  as  a  witness  in  be- 
half of  defendant  where  the  only  purpose  of 
BO  doing  vaa  to  prejudice  the  jury  against  de- 
fendant 


10.  SAKK-REHABKfl  OF  COUKSCL. 

Where,  In  a  prosecution  for  murder,  there 
was  no  evidence  that  the  deceased's  children 
were  left  to  charity  or  his  friends,  the  court 
should  have  excluded  a  statement  of  the  state's 
solicitor  in  his  argument  to  the  jury  that  d"- 
fendant  had  taken  the  life  of  deceased  and  left 
hie  three  orphan  children  to  charity  or  his 
friends. 

[Ed.  Note. — ^For  cases  in  point  eee  voL  14, 
Cent  Dig.  Criminal  Law,  |S  1069,  1676.] 

11.  HOICICIDE— SeI-F-DeFENBE— InEmi7CII0HB. 
In  a  prosecution  for  murder,  an  instruc- 

tioD  that  if  defendant  was  at  fault  in  bringinK 
on  the  difficulty,  but  withdrew  from  it  in  good 
faitb  and  was  departii«,  and  deceaaed  walked 
up  to  defendant  and  pushed  or  knocked  him 
down,  and  It  appeared  to  defendant  that  be  was 
In  great  danger  of  bodily  barm  and  could  not 
have  retreated,  he  had  the  right  to  shoot  oe- 
ceased,  and  a  further  instruction  that  if  de- 
fendant had  had  no  difficulty  with  deceased,  and 
while  saying  or  doing  nothing  to  deceased  was 
shoved  or  knocked  down  by  the  latter,  and 
could  not  have  retreated,  and  it  appeared  to 
defendant  that  he  was  in  danger  of  receiving 
great  bodily  harm  from  deceased,  def^dant  had 
tbe  right  to  shoot,  were  properly  refused. 

[Ed.  Note. — For  cases  in  point  see  vol.  2<i, 
Cent.  Dig.  Homicide.  SS  614-«32.] 

12.  Cbiuikai.  Law  —  Motive  —  Reasonable 
Doubt  of  Guilt. 

In  a  prosecution  for  murder,  an  Instmction 
that  if  the  state  failed  to  show  any  motive  on 
the  part  of  defendant  to  commit  the  offense 
charged,  and  his  guilt  was  not  dearly  proven, 
then  such  absence  of  motive,  considered  in  con- 
nection with  all  the  evidence  in  the  case,  mif;ht 
generate  in  the  minds  of  the  jury  a  reasonable 
doubt  of  defendant's  fullt;  was  properly  re- 
fused. 

13.  Same— AsGuifENTATiTB  iNSTBtrcrrtoNS. 

In  a  prosecution  for  murder,  an  instruction 
that  there  was  no  evidence  In  the  case  that  de- 
fendant did  or  said  anything  in  a  certain  house 
near  which  the  killing  occurred  that  would  have 
justified  deceased  in  striking  him  was  argu- 
mentative and  properly  refused. 

[Ed.  Note. — For  casea  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  |  I96a] 

Appeal  from  City  Ctomt  of  Uontgonier}-; 
W.  H.  Tbomas,  Judge. 
"To  be  officially  repwted." 
J.  D.  Glass  was  convicted  of  murder,  and 

appeals.  Reversed. 

Nearly  all  the  facts  necessary  to  a  proper 
understanding  of  the  case  appear  in  the  opin- 
ion. The  -witiieBs  Knight  was  permitted  to 
testify  over  the  objection  of  the  defendant 
that  be  saw  the  defendant  and  Bedsole  about 
an  hour  and  a  half  before  the  dlfflcnlty  over 
at  the  new  mill,  and  that  Glass  said  ta  Bed- 
sole's  presence  that  they  were  going  over  to 
Mllner's  bouse  and  dance,  or  break  it  up. 
The  witness  Penler  was  allowed  to  testier 
that  he  beaid  the  shots,  and  soon  thereafter 
two  boyn  came  running  by  his  bouse  from 
the  direction  of  Mllner's,  he  living  about 
three  doors  below  Milner,  when  he  heard  the 
one  behind  say,  "W^alt,  F.  J.;  I've  killed 
one  damn  scoundrel,  and  I'll  kill  another  if 
be  runs  up  on  me;"  that  the  one  behind  and 
the  one  who  called  to  "F.  J."  had  a  pistol  In 
his  hand.  The  witness  was  further  permit- 
ted to  testify  that  Bedsole  was  commonly 
called  "F.  J."  Tbe  solicitor  asked  tbe  wi^ 
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nesB  Garden,  "Is  It  not  a  fact  tliat  yoa  were 
indicted  in  Elmore  county  for  selling  wbisky, 
and  asfeed  Mr.  Rntherford  to  be  a  witness 
for  yon,  and  he  said  that  he  woald  tell  the 
tmth,  and  it  would  hnrt,  and  yoa  got  mad 
with  him  aboat  it  and  have  been  mad  with 
him  ever  since?"  Mr.  Rutherford  was  the 
man  alleged  to  have  been  killed.  Objection 
to  this  question  was  overruled.  The  de- 
fendant Inquired  of  witness  Z^w  on  crosa- 
examtnatlon,  "Do  yon  think  you  know  your 
seneral  character  la  the  community  In  which 
you  live?"  "Ts  your  character  good  or  bad 
In  the  community  In  which  you  live?"  Th^ 
court  sustained  the  aolIcltor*B  objectltm  to 
these  questions. 

The  defendant  requested  the  court  to  give 
the  following  charges,  which  were  refused: 
"(4)  If  the  defendant  J.  D.  Glass  was  at 
ftiult  In  bringing  on  the  difficulty,  but  with- 
drew from  it  In  good  faith  and  was  depart- 
ing, and  the  deceased  came  out  of  the  wit- 
ness Mllner's  house,  walked  up  to  the  defend- 
ant Glass,  and  pushed  or  knocked  him  down, 
and  got  down  on  bim,  and  It  appeared  to  the 
defendant  Glass  that  he  was  in  danger  of 
great  bodily  harm,  and  the  defendant  Glass 
could  not  hare  retreated,  he  had  the  right  to 
shoot  the  deceased.  (R)  There  Is  no  evidence 
in  tills  CHse  tbat  the  defendant  01nf!S  did  or 
said  anything  In  Mllner's  hou»e  that  would 
bave  justified  the  deceased,  Rutherford,  In 
Btriklng  him.  •  •  •  (11)  If  the  jury  be- 
lieve from  the  evidence  that  tbe  state  has 
fiiiled  to  show  any  motive  on  part  of  defend- 
ant Glass  to  commit  the  offense  chained,  and' 
tils  guilt  Is  not  clearly  proven,  then  this  ab- 
sence of  motive  may,  when  considered  In  con- 
nection with  all  the  evidence  in  the  case, 
ffenerate  In  the  minds  of  the  jury  a  reason 
able  donbt  of  the  gnllt  of  the  defendant 
Glass.  *  *  *  (28)  If  the  jury  believe  from 
the  evidence  tliat  the  defmdant  Olam  had 
had  no  difficulty  with  the  deceased,  and  tbe 
defendant  Glass  was  standing  in  the  field 
opposite  MIlner'B  house,  and  went  towards 
the  defendant,  and  nothing  was  Bald  or  done 
by  defendant  Glass  to  the  deceased,  and  the 
deceased  shoved  or  knocked  Glass  down,  and 
Glass  could  not  have  retreated,  and  It  ap- 
peared to  blm  that  he  was  In  danga  of  re- 
ctfvlng  great  bodily  harm  from  deceased, 
then  be  had  tbe  right  to  shoot" 

Hill,  Hill  &  Whiting,  for  appellant  Massey 
Wilson,  At^.  Gen.,  for  the  States 

DBNSON.  J.  The  appellant,  J.  D.  Glass, 
was  jointly  Indicted  and  tried  with  one 
Frank  Bedsole  for  the  murder  of  Marshall 
Bntherford.  The  trial  resulted  in  the  acquit- 
tal of  Bedsole  and  flie  cmvlction  of  Glass  of 
murder  in  13ie  second  degree.  From  the 
Judgment  of  conviction.  Glass  has  appealed. 

Tbe  killing  was  done  by  Glass  with  a  pis- 
tol on  the  first  night  In  May,  1905,  In  the  city 
of  Montgomery,  on  what  is  known  as  "Vac- 


tory  Row"  and  across  the  road  from  the 
house  of  James  Mllner.  There  was  a  dance 
in  progress  at  Mllner's  house,  and  several 
persons  were  gathered  there.  Among  them 
were  tbe  deceased  and  bis  three  little  girls. 
Besides  there  v^ere  a  number  of  ladies  In  the 
house.  All  the  occurrences  and  conversa- 
tions of  tbe  evening  from  the  time  defendant 
Glass  appeared  at  James  Mllner's  bouse, 
until  the  killing  of  the  deceased,  and  In 
which  defendant  Glass  participated,  were 
shown  to  be  but  parts  of  a  continuous  trans- 
action, occurring  within  a  brief  space  of 
time,  and  there  was  no  error  in  permitting 
the  state's  witness  James  Mllner  to  testify 
to  them.  Armor's  Case,  63  Ala.  173;  Stltt's 
Case,  01  Ala.  10,  8  South.  609,  24  Am.  St. 
Bep.  S53;  Jordan's  Case,  81  Ala.  20,  1  South. 
577;  s.  c.  79  Ala.  9;  Cburchweirs  Case,  117- 
Ala.  126,  23  South.  72. 

The  defendant  Glass  was  arrested  several 
hours  after  the  shooting  by  Policeman 
Avant,  assisted  by  Policeman  McDade.  The 
fact  that  defendant  threw  bla  bands  behind 
him  and  drew  his  pistol  at  the  time  of  the 
arrest  was  properly  allowed  to  be  proved. 
The  cmiduct  and  demeanor  of  defendant 
at  the  time  of  his  arrest  are  competent  evi- 
dence against  him.  Henry's  Case,  107  Ala. 
22.  19  Soutb.  23;  Bowie's  Case,  68  Ala.  335. 

Tbe  declaration  made  by  defendant  Glass 
about  an  hour  or  an  hour  and  a  half  before 
tbe  killing,  while  he  and  defendant  Bedsole 
were  together,  when  taken  In  connection 
with  the  other  evidence,  was  properly  ad- 
mitted as  ten^ng  to  show  a  malevolent 
spirit  on  the  part  of  Glass,  and  a  common 
purpose  on  the  part  of  him  and  Bedsole  to 
go  to  the  dance  for  an  unlawful  purpose. 
Witness  McHugh  was  permitted  to  testify 
that  at  McNeil's  store,  about  a  half  hour  be- 
fore the  shooting,  he  saw  defendant  Glass 
whisper  to  one  Redmond,  and  tbat  Immedi- 
ately Redmond  pulled  bis  pistol  out  and 
gave  It  to  Glass.  This  evidence  was  properly 
admitted.  It  tended  to  show  preparatkm  on 
the  part  of  Glass.  Ford's  Case.  71  Ala. 
Finch's  Case,  81  Ala.  41,  1  South.  665. 

The  motion  to  exclude  the  evidence  of  the 
witness  Penler  Is  so  patently  without  merit 
as  to  require  no  discussion.  Henry's  Case, 
107  Ala.  22.  19  Soutb.  23. 

Defendant's  witness  Cardm  having  teatl- 
fled  that  he  was  a  special  friend  of  title  de- 
ceased, the  state  was  properly  allowed, 
against  the  objections  made,  to  ask  the  ques- 
tion that  was  objected  to.  This  question  was 
asked  for  the  purpose  of  showing  enmity  on 
the  part  of  the  witness,  and  thus  to  contra- 
dict his  claim  of  special  friendship.  Tills  is 
always  allowable.  McHnghe's  Case,  81  Ala. 
317;  Haralson's  Case^  82  Ala.  47,  2  South. 
765;  Tarbrongh'B  Case,  71  Ala.  876;  Bntke's 
Case,  71  Ala.  877. 

A  witness  cannot  be  interrogated  with  re- 
spect to  bis  own  general  character  for  truth 
and  veracity;  and  the  court  committed  no 
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«n!or  in  Its  rulings  <m  questions  proponnded 
en  cTosB-ffiEamlnatltm  by  defendant  to  tta 
witness  Law. 

State's  witness  MeSwaln  was  asked  on 
«roBB-ezaniinatlon  this  auestion:  "Did  70a 
•ever  liave  any  trouble  with  him  (defend- 
ant]?' Tba  witness  answered,  "Tes,  in  tills 
way.*'  The  bill  of  exceptions  recites  that 
■counsd  for  defendant  refused  to  let  the  wit- 
ness state  what  the  trouble  was.  ntte  solicit- 
or  thai  asked  the  witness  this  question :  "Bz- 
plaln  what  the  trouble  was."  It  may  be  that 
Illegal  eridHice  woold  have  been  rupondTe' 
to  the  questlwi,  and  the  court  cannot  be  put 
In  «Tor  for  snstainlng  an  objection  to  such 
a  questifMi.  Ross'  Case,  189  Ala.  144.  86 
South.  718.  But  when  the  question  also 
■calls  for  evidence  which  would  be  compe- 
tent, and  the  coort  overrules  an  objection  to 
It,  tbe  court  will  not  be  put  In  txror  for  the 
ruling,  and  if  illegal  evidence  is  embraced  in 
the  answer  the  remedy  Is  by  motion  to  ez- 
cluda  It  is  apparent  that  tlie  state  had  the 
right  to  sbow  whether  the  trouble  was  a 
fight,  a  personal  difficulty,  or  other  kind  of 
trouble,  without  going  into  the  details. 
Jones'  Case,  7G  Ala.  8.  There  was  no  mo- 
tion to  exclude,  and  we  need  not  consider  the 
answer  to  tbe  question. 

That  Mrs.  Kirby  had  been  summoned  as 
a  witness  In  behalf  of  tbe  defendant  was 
immaterial,  and  the  solicitCHr  was  improperly 
allowed  to  show  that  fact  by  hee.  As  has  been 
recently  said  by  us,  the  only  possible  pur- 
pose of  such  a  question  and  its  answer  was 
to  prejudice  the  jury  against  the  defendant 
Nellaon's  Case  (Ala.)  40  South.  (No.4)  p. 221. 

The  record  contains  no  evidence  that  the 
deceased's  three  children  were  left  to  charity 
-or  his  friends,  and  yet  the  solicitor  stated 
in  his  argument  to  the  jury;  "The  defendant 
has  taken  the  life  of  Mr.  Rutherford,  and 
left  his  three  orphan  children  to  charity  and 
to  his  friends."  This  cannot  be  considered  as 
a  mere  Inference,  but  is  the  statement  of  a 
fact,  and  the  court  should  have  excluded 
that  part  of  the  statement  embraced  in  de- 
fendant's motion.  NellBon's  Case,  supra; 
Wolffe  V.  Mlnnls.  74  Ala.  886;  Davis  v.  Com- 
mon Council  of  Alexander  City,  187  Ala.  206, 
33  South.  863. 

Charges  28  and  4,  requested  by  the  de- 
fendant, were  properly  refused.  McClel- 
lan's  Case,  140  Ala.  99,  37  South.  239;  Wil- 
son's Case,  140  Ala.  43,  37  South.  93. 

Charge  11  was  properly  refused.  Jackson's 
Case,  136  Ala.  22,  34  South.  188;  Homsby's 
Case,  ^  AJa.  55.  10  South.  522;  Orlffltb's 
Case,  90  Ala.  683,  8  South.  812. 

Charge  5  was  argumentative,  and  was 
properly  refused. 

The  affirmative  charge  requested  by  de- 
fendant is  absolutely  without  merit 

For  the  errors  pointed  out,  the  judgment  Is 
nversed,  and  tbe  cause  remanded. 

Beversed  and  remanded. 


OWBK  T.  McDERMOTT  et  oL 
OSnpzeme  Court  of  Alabama.  Jane  80,  1906.) 

1.  Evidence— Conclusion  of  Witnbch. 

In  an  action  to  recorer  for  traosportatioii 
fumiabed  by  plaintiff  to  defendants,  testimony 
of  defendants  as  to  whether  or  not  they  owed 
plaiDtlff  tor  the  transportation  was  not  a  con- 
dosioD,  but  a  collective  fact,  and  competent. 

[Ed.  Note. — For  cases  In  point,  see  voL  20; 
Geut  Dig.  Bvldeoee,  H  2181^  2220-2233.] 

2.  New  Tbial— Gbounds. 

Where,  in  an  action  to  recover  for  trans- 
portation furnished  by  plaintiC  to  defoidants, 
testimony  of  defendants  aa  to  whether  or  not 
they  owed  plaintiff  for  the  transportation  was 
errooeously  excluded,  the  court  had  power  to 
grant  a  new  trial  on  account  thereof. 

[Ed  Note. — For  cases  in  point,  see  vol.  37, 
Gent.  Dig.  New  THal,  8  63.] 

8.  Afpkai.  —  New  Tbui.  —  Veboiot  Aqainsi 

WE1QB?T  or  BVIDBNOE. 

Where  the  evidence  la  sharply  In  conflict, 
the  appellate  court  will  not  set  aside  an  order 
grantmg  a  new  trial  on  tbe  ground  that  tbe 
verdict  was  contrary  to  the  weUcht  of  the  evi- 
dence, unless  the  evidence  is  plainly  and  pal- 
pably In  favor  of  the  verdict 

Appeal  from  Circuit  Court  Mobile  Coun- 
ty ;  Samuel  B.  Browne,  Judg& 

"Not  officially  reported." 

Action  by  Frank  L.  Owen  against  Mika 
McDermott  and  others.  From  an  order  and 
judgment  granting  a  new  trial,  plaintiff  ap- 
peals. Afllrmed. 

McAlpine  &  Roblnsom,  for  appellant  Mit- 
chell ft  ToDsmeire,  for  appellees. 

DENSON.  J.  This  suit  was  brought  by 
the  plaintiff,  Frank  L.  Owen,  against  three 
defmdants.  The  cause  was  discontinued  as 
to  the  defendant  Thome;  she  not  having 
be&x  served  with  process.  There  was  a  ver- 
dict and  judgment  In  fftvor  of  tbe  plaintiff 
against  the  other  two  defendants.  On  mo- 
tion made  by  the  defendants,  the  verdict  was 
set  aside,  and  the  defendanta  were  granted 
a  new  trial.  From  the  order  and  Judgmmt 
granting  the  new  trial  the  plaintiff  appealed. 

On  the  trial  one  of  the  defendants  was 
asked  thte  questlffli :  "Do  yon  owe  Mr.  Owa 
any  sum  fw  transportation,  or  not?"  Tbe 
plaintiff  objected  to  tbe  question  mt  the 
grounds  that  it  called  for  a  ccmdudon  of 
the  witness  and  that  it  wu  incompetent 
The  court  sustained  tbe  objection,  and  the 
defendants  reserved  an  racceptlMi  to  the  rul- 
ing of  the  court  This  mllng  of  the  court 
was  assigned  in  the  motion  as  one  of  ihe 
grounds  for  a  new  trial.  The  foundation  of 
the  plaintiff's  cause  of  action  was  a  claim 
of  f 288  for  transportation  from  New  York  to 
Mobile,  alleged  to  have  been  furnished  at 
the  request  of  tbe  defoidants  Ity  the  plaintiff 
to  foiur  membars  of  tbe  *'nionie  Op&n. 
Troupe."  The  plaintiff  Imd  ^ven  ertdeice 
tending  to  show  that  he  bad  furnished  the 
transportation  as  alleged  and  tbat  It  was 
worth  the  amount  claimed.  '  Whether  or  not 
the  defendants  owed  plaintiff  for  tbe  trans- 
portation was  a  matter  within  the  knowledge 
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9f  the  defendants,  and  testim(niy  tbat  tbey 
-did  not  owe  plaintiff  would  not  have  been  a 
conclusion,  but  a  coUecttre  fact,  and  It  would 
.also  liaTe  been  competent  erldnice.  Tbe  wlt- 
aess  would  hare  been  subject  to  cnss-ex- 
■aminatlon  a>  to  the  answer  be  would  have 
given.  Tbe  court  erred  In  suatalnlng  tbe 
objection.  8hrlmpt(nt  t.  Brice,  109  Ala.  640, 
20  Soutb.  10;  Hood  r.  Dlsston,  90  Ala.  877. 
7  South.  7S2;  Tumle7  v.  Banna,  82  Ala.  130, 
2  South.  483;  Elliott  v.  Stocks,  67  Ala.  290; 
Mass^  T.  Walker.  10  Ala.  290.  And  It  was 
within  tbe  powtir  of  the  court  to  grant  a  new 
trial  cm  account  of  this  error,  committed 
asalnst  the  defendants. 

But  without  discussion  ot  the  evidence,  It 
Is  sufficient  to  say  tbat  It  was  sharply  In 
-conflict,  and  we  cannot  say  that  It  Is  plainly 
and  palpably  In  favor  of  the  vwdlcL  There- 
fore we  are  unable  to  say  that  the  court 
-fld  in  granting  ttie  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  weight 
of  the  evidence;  Smith  v.  Tombigbee  &  N. 
Ry.  CO..  141  Ala.  332.  87  South.  889;  Dll- 
latd  T.  Savage,  98  Ala.  698.  13  South.  614; 
Karter  t.  Peck,  121  Ala.  636.  25  South.  1012. 
Tbe  Judgment  granting  the  new  trial  is  af- 
4rmed. 

Affirmed. 

WEAKLEY,  a  3^  and  HABALSON  and 
SOWDELU  JJ.,  concur. 


HAAS  V.  COOK  et  aL 

<Sapreme  Gonrt  of  Alabama.  Jmie  30,  1906.) 

1.  Pabtneiship  —  Attacdhent  —  Pbopertt 
Subject. 

Ad  affidavit  for  attachment,  charsing  that 
^'W.  &  W..  a  firm  composed  of  O.  W.  and  J. 
W.."  were  jostly  indebted,  etc..  constituted  a 
proceeding  against  the  firm,  and  not  against  the 
indtvidualB,  and  the  attachment  conld  not  be 
levied  on  Individnal  proper^  of  the  partners. 

■3.  ATTACHICEKT— FOBTHCOMINa  BOHD — StJFEI- 
CnSHCT. 

Plaintiff's  attachment  against  a  firm  was 
levied  on  tiie  individual  property  of  A.,  one  of 
the  partners,  and  an  attachment  in  favor  of  L. 
againBt  the  firm  and  the  individaals  composing 
it  was  levied  on  tlie  Individual  propertv  of  B., 
^he  otiwr  partner.  B.  replevied  his  property, 
and  the  replevy  bond  was  made  payable  to  L. 
and  to  plaintiff,  recited  plaintiff's  attachment, 
and  was  executed  by  B.  alone.  Held,  that  the 
"bond  was  for  the  replevy  only  of  the  property  of 
B.,  and.  notwitbstanding  superfinons  and  Irrel- 
evant matter,  was  sufficient  for  that  purpose.. 
8.  Same— AsfENDUBNTO. 

Attachment  proceedings  may  not  be  amend- 
ed so  as  to  create  a  lien  affecting  the  rights  of 
anotlMr  attaching  creditor,  previously  l^ally 
fixed  upon  the  same  property. 

•4.  SaUE— iBBEOUUKXTIBft— FXBSON  HNTinXD 

TO  Complain. 

Where  defendant  In  attachment  replevied 
the  property  and  sold  it,  another  attaching 
-<Tedltor,  who  never  acquired  any  lien  or  right 
to  the  property  levied  on  and  replevied,  could 
not  question  irregularities  in  tbe  other  at- 
rachment. 

Api>eal  from  Circuit  Court,  Choctaw  Coun- 
ty ;  J.  T.  Lacitland,  judge. 
"Not  officially  reported." 


Action  bgr  fiUpnund  Haaa  agalnat  A.  B.  Oook 
and  others.  From  a  Judgmrat  in  favor  ot 
defendants,  plaintiff  appeals.  Afibmed. 

B.  P.  Boach,  for  aivolluit  W.  F.  Glover, 

for  appellees. 

HABALSON.  J.  An  attachment  against  a 
partnership  by  Its  firm  name,  without  men- 
tion of  tbe  individual  partners,  can  only  l>e 
levied  on  partnership  property;  it  cannot  be 
levied  on  the  individnal  proper^  of  the  part- 
ners.  Watts  V.  Bice,  75  Ala.  280. 

The  affidavit  for  tbe  attachment,  recites 
that  "Adolph  Brown,  a  member  of  tbe  firm 
of  Brown  Bros.,  makes  oath  and  says,  that 
Woolf  &  Wallace,  a  firm  composed  of  C.  E. 
Woolf  and  J.  H.  Wallace,  are  Justly  indebted 
to  Brown  Bros,  in  the  sum,"  etc. 

The  attachment  bond  was  by  Brown  Bros, 
to  "Woolf  &  Wallace,  a  firm  composed  of 
C.  E.  Woolf  and  J.  H.  Wallace." 

The  attachment  writ  followed,  in  the  de- 
scription of  the  defendants,  the  affidavit  and 
bond. 

The  levy  of  the  attachment,  as  returned  by 
the  sheriff  was,  "Executed  the  within  writ 
by  attaching  the  following  properly,  Jointly, 
with  an  attachment  in  favor  of  J.  B.  Llndsey, 
as  the  property  of  C.  E.  Woolf,  to  wit:  One 
stock  of  merchandise,  etc.,  and  on  certain 
real  estate  described  In  the  levy  as  belonging 
to  said  Woolf.  And  as  to  the  property  of  J. 
H.  Wallace,  the  following,  to  vrtt :  One  stock 
of  merchandise,  6  bead  of  mules,  etc.,  and  on 
certain  described  real  estate,  belonging  to  said 
Wallace." 

In  the  case  of  Baldrldge  v.  Gason,  09  Ala. 
616,  13  South.  74,  in  the  caption  of  the  com- 
plaint tbe  parties  were  stated  as: 

"John  Thomas  Eason,  Plaintiff,  v.  Baldrldge, 
Murray  &  Halsey,  a  Firm  Composed  of  W. 
F.  Baldrldge,  Charles  H.  Halsey  and  A.  F. 
Murray,  Defendants.  (The  Judgment  was  by 
default  against  said  firm.) 

"We  are  of  the  opinion  that  the  pleading 
and  the  Judgment  entry  show  tbat  tbe  Judg- 
ment was  rendered  against  tbe  partnership 
as  such  only.  *  •  •  Under  our  statutes, 
a  suit  against  Wlliiam  F.  Baldrldge,  A.  F. 
Murray,  and  Charles  H.  Halsey.  constituting 
the  firm  of,  and  doing  business  as  partners 
under  the  name  ot  Baldrldge,  Murray  &  Hal- 
sey, is  very  different  from  a  suit  against 
Baldrldge,  Murray  &  Hals^,  a  partnership 
composed  of,"  etc 

If  Brown's  affidavit  for  attachment  had 
charged  that  C.  E.  Woolf  and  J.  H.  Wallace, 
doing  business  under  the  name  of  Woolf  & 
Wallace,  it  would  have  been  a  charge  against 
tbe  firm  and  the  individuals  composing  It; 
but  It  charged  that  Woolf  &  Wallace,  a  firm 
composed  of  C.  E.  Woolf  and  J.  H.  Wallace, 
are  Justly  indited,  etc.,  which  constituted  a 
proceeding  against  the  firm  aod  not  against 
the  individuals.  As  above  stated,  the  bond 
and  writ  appear  to  follow  the  affidavit  Tbe 
two  attactunents,  one  of  Brown  Bros.,  and  tbe 
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other  of  J.  B.  Lfndsey,  In  the  bands  of  the 
sheriff,  were  levied  at  the  some  time, — Lind- 
say's, as  abore  shown,  on  Indlrldoal  property 
of  C.  E.  Woolf, — personal  and  real,  and  the 
one  of  Brown  Bros.,  on  the  Individual  prop- 
erty of  J.  H.  Wallace,  personal  and  real. 
There  was  no  firm  property  levied  on  under 
either  attachment  Brown'a  attachment,  about 
which  the  controTersy  In  thiB  case  arises,  was 
not  leviable,  as  appears,  on  the  individuul 
property  of  either  Wallace  or  Woolf;  but, 
however,  that  may  be,  it  has  no  relevancy  to 
the  levy  of  LIndsey's  writ  on  Woolf's  proi)- 
erty,  on  which  the  Llnds^  writ  was  levied, 
but  on  wlUcb  the  one  of  Browna*  was  not 
levied. 

Woolf,  It  appears,  replevied  the  personal 
property  of  his,  on  which  the  writ  was  levied. 
The  replevy  bond,  which  Is  made  payable  to 
J.  B.  Lindsey  and  Brown  Bros.,  and  recites 
also,  the  attachment  of  Brown  Bros.,  was  ex- 
ecuted by  and  Ib  the  bond  of  Woolf  alone, 
and  not  of  Brown  Bros.  It  does  not  refer 
to  bnt  one  stock  of  goods  levied  on,  of  the 
value  of  I644L76,  which  was  the  admitted 
value  of  the  Woolf  stock  levied  on,  and  has 
DO  reference  to  the  property  of  Wallace  on 
which  Brown  Bros.'  writ  was  lerted.  This 
r^lery  bond  was  Inartfully  drawn,  It  is 
true,  and  contains  superfluous,  redundant 
matter.  For  Instance,  It  Is  payable  to  J.  E. 
LindB^  and  Brown  Broa.,  and  recites  the 
attachment  of  the  latter  Ann.  bnt  It  Is  plain- 
ly the  obligation  of  Woolf  and  bis  sureties 
and  of  none  others,  and  U  fbr  the  rt^levy  of 
property  on  which  Brown  Bros.'  attachment 
has  never  levied.  It  Is  admitted  In  the  agreed 
statement  of  tacts,  that  the  personal  proper^ 
of  Wallace,  on  which  Browns'  levy  was  made, 
never  went  Into  the  sherifTs  hands,  and  noth- 
ing' has  beea  realized  therefrom  by  sale  or 
otherwise.  If  It  were  not  for  the  snperflnona. 
Irrelevant  matter  recited  In  the  replevy  bond 
of  Woolf,  the  bond  would  have  been  regular ; 
but  as  It  is.  It  was  good  for  the  purposes  for 
which  It  was  given,  and  waa  not  vitiated  by 
the  said  BuperfluooB  recitals  therein. 

The  property  r^levled  waa  delivered  by 
the  sheriff  to  said  Woolf  undrar  said  bond  and 
no  part  of  It  waa  delivered  to  Brown  Bros. 
It  was  afterwards  sold  by  Woolf  for  $644.75, 
which  It  Is  admitted  was  Its  full  values.  It 
Is  further  admitted,  that  said  Woolf  k^t  the 
proceeds  of  the  sale,. — S644.70, — In  his  pos- 
session. Afterwards,  a  Judgment  was  ren- 
dered In  the  circuit  court  in  favor  of  said 
Llnds^  In  hia  attachment  suit,  against  Woolf 
for  $953.00.  Thirty  days,  thereafter,  the 
sheriff  returned  said  replevy  bond  to  the 
clerk  of  the  court  marked  forfeited,  and  the 
clerk,  thereupon.  Issued  execution  In  favor  of 
lilndsey  against  said  Woolf  and  bis  bonds- 
men, and  the  said  Woolf  then  paid  over,  on 
the  said  forfeiture  bond,  $644.76,  which  bad 
been  paid  to  him  on  the  sale  of  said  goods, 
which,  as  admitted  and  stated  above,  was 
the  fair  and  adequate  value  of  the  attached 


goods,  and  this  waa  before  the  fall  term,  1902, 
of  the  said  circuit  court 

At  the  fall  term,  1002,  of  that  court.  Brown 
Bros,  amended  the  papers  In  their  said  at- 
tachment suit,  so  that  the  salt  should  be 
"against  Woolf  &  Wallace,  «  firm  composed 
of  G.  B.  Woolf  and  J.  H.  Wallace,  and  against 
the  members  of  the  firm  Individually."  At 
the  spring  term  of  that  court.  Brown  Bros., 
plaintiffs  In  said  attachment  suit  recovered* 
judgm^t  therein  agalust  the  said  C.  B.  Woolf 
individually,  for  the  sum  of  $1,S00,  with 
waiver  of  exemptions  as  to  personal  property. 
It  was  then  admitted,  as  above  stated,  "The 
8to(^  of  merchandise  levied  on  under  said 
attachment  of  Brown  Bros.,  has  never  been 
delivered  to  the  said  sheriff,  nor  has  any 
thing  ever  beea  realized  out  of  same  cm  the 
said  Judgment  of  Brown  Broa.  against  said  C 
B.  Woolf,  but  that  the  same  remains  unpaid." 

The  defendant  pleaded  a  sMh  plea,  after 
Brown  Bros,  ammded  their  c<miplatait  which 
sets  up,  "that  at  the  time  of  the  levy  c£  the 
attachment  of  Brown  Bros,  against  the  firm 
of  Woolf  ft  Wallace  on  the  property  belonging 
to  G.  EL  Woolf  and  described  In  said  r^evy 
bond,  an  attachment  issued  In  fiivor  of  John 
E.  Undscy  against  a  B.  Woolf  individually, 
was  also  levied  on  said  property,  as  the  Indl- 
Tldnal  property  of  O.  EL  Woolf  tor  $1,300. 
botti  of  which  attachmoBts  were  levied  on 
said  property  on  the  8th  day  of  February, 
1902,  and  at  the  spring  term,  1902,  of  the 
circuit  court  of  Choctaw  county,  Alabama, 
judgment  was  rendered  in  favor  of  said  Llnd- 
s^  against  said  O.  B.  Wotdf,  In  the  som  of 
$808,  and  the  value  of  said  goods  was  $644.73. 
on  which  Judgment,  the  said  bond  was  declar- 
ed forfaited,  and  the  property,  m  Its  value, 
was  attacSied  under  said  bond  and  applied  to 
the  part  paymoit  of  said  Undsey  Judgment, 
which  waa  due  prior  to  the  amendment  of 
said  Brown  Bros.*  attachment,  wMdi  was 
not  amended  until  the  Ml  term  of  said  cir- 
cuit court  1902.'* 

This  plea  was  demurred  to  im  grounds: 
**(!)  niat  It  sets  up  one  wrong  of  tilie  de- 
fendants 08  an  excuse  for  the  wrong  com- 
plained of  In  the  complaint  (2)  The  plea 
shows  that  Brown  Bros.*  attachment  was 
levied  on  the  property  of  the  defendant  In 
attachment  and  that  it  was  the  duty  of  the 
sheriff,  if  the  property  wap  rdeased  on  re- 
plevy bond,  to  take  such  a  bond  as  the  stat- 
ute requires,  and  the  fact,  If  It  be  a  fact, 
that  the  property  was  delivered  to  J.  BL  IJnd- 
pey,  is  In  no  way  a  defense  to  plalntUTs  cause 
of  action  for  failure  of  sheriff  to  take  a  prop- 
er replevy  bond.  (3)  The  plea  does  not  deny, 
but  confesses  and  attempts  to  avoid  the  cause 
of  action  set  up  In  the  complaint,  but  alleges 
irrelevant  matters  and  transactions  betweoi 
outside  parties  as  a  defense  to  the  breach  of 
duty  of  defendant  Cook,  which  breach  Is  the 
foundation  of  this  suit** 

This  demurrer  was  properly  overruled.  The 
gravamen  of  the  plea  1%  that  the  attachment 
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«f  Brown  Broo.,  when  sned  oott  was  ogalnat 
the  firm  of  Woolf  &  Wallace,  and  not  against 
tLem  as  indlTldoals,  and  that  the  amendment 
of  the  complaint,  ao  as  to  make  the  attach- 
ment to  be  i^^nat  the  firm  of  Woolf  &  Wal- 
lace and  against  the  members  of  said  firm  In- 
dlTidually,  was  made  after  the  replevy  bond 
of  Llndsey  was  declared  fwfelted,  and  the 
property  or  its  value  was  collected  nnder 
Bald  bond  end  applied  to  the  part  payment 
of  said  Llnds^  judgment,  before  the  said 
amendment,  and  wben  it  was  too  late  for 
the  amendment  to  affect  the  payment  by  the 
sheriff  to  lAndsey  of  the  proceeds  of  the 
property  levied  on  under  his  attachment 
Con<<edlDg  that  the  amendment  of  the  attach- 
ment proceedings  was  properly  made,  it  could 
not  certainly  affect  rights  which  bad  been 
pn^rly  and  legally  fixed  before  it  was  made. 

It  appears,  that  Llndsey  acquired  a  Ilea  on 
the  property  levied  on,  to  which  it  does  not 
appear,  that  said  Brown  Bros,  ever  acquired 
any  Uen  or  right.  It  Is  said,  tliere  were 
vitiating  Irregular  1  ties  In  the  Llndsey  pro- 
ceedings, but,  if  this  be  true.  Brown  Bros., 
or  their  nRsIgiiee.  Slgmund  Haas,  the  ap- 
pellant, having  no  lien  or  right  to  the  prop- 
erty levied  on  and  replevied  by  Woolf,  or 
arising  from  the  sale  thereof,  cannot  properly 
question  the  same. 

There  was  no  error  In  giving  the  general 
affirmative  charge  In  faVor  of  defendants. 

Affirmed. 

WEAKLBT,  C.  J.,  and  DOWDBLL  and 
DENSON,  JJ.,  concnr. 


PRABSON  V.  STATB. 

(Supreme  Court  of  Alabama.  Jane  30,  1906.) 
1.  Cbiuinai.  Law— APprfiL— Bill  of  Excbp- 

T10N8— PAILUBB  to  SET  OTJT  ALL  THB  EvI- 

DENCB— PBBSUMPTIONS. 

Where,  on  appeal  from  a  conviction  of  an 
assault  with  intent  to  murder,  under  an  in- 
dictment charging  an  assault  on  a  certain  party, 
the  evidence  in  the  iiill  of  exceptions  showed  an 
assault  on  another  party,  and  there  was  no 
evidence  of  an  nssault  committed  on  the  party 
named  in  the  indictment,  nor  any  showing 
when  the  assault  was  committed,  nor  the  venue, 
but  the  bill  of  exceptions  did  not  purport  to 
aet  ont  all  of  the  evidence,  it  will  be  presumed 
that  there  was  other  evidence  than  that  shown 
by  the  bill  of  exceptions,  which  warranted  a  re- 
fusal of  the  afflisnative  charKe  for  defendant. 

FBd.  Note,^ — For  cases  In  point,  see  vol,  15, 
Oent  Dig.  Orfaninal  Law.  |  3031.] 

2L  BoinoiDK— Assault  wiTn  1nte>'t  to  Mub- 

DK»-8KLI'- DErBnSK— iNSTRUCr  IONS. 

In  a  prosecotion  for  assault  with  Intent 
to  murder,  a  requested  charge  on  self-defense, 
that  "the  very  circumstances  of  one  being  with- 
in the  precincts  of  his  dwellinfr  or  of  his  busi- 
ness house  serven  as  a  waming  to  deter  an  as- 
sailant from  intruding  therein,"  was  a  mere 
argument,  and  properly  refused. 
3.  CBiuiifAL  Law— Instbuctions— Assuminq 

Facts. 

In  a  proaecution  for  assault  with  Intent  to 
mnrder,  a  requested  charge  that  defendant  was 
attacked  at  bis  own  bouse,  and  that  the  law 
does  not  require  that  he  retreat  in  order  to 
plead  self-defense,  and  the  principle  extends  to 


his  dn'elling  bouae  with  so  much  additional 
Bjtace  as  is  used  for  the  purpose  of  a  dwelling, 
assumed  that  defendant  was  attacked. and  was 
properly  refused. 

4.  Same— JuDOMBNT— Entbt. 

Judsment  entries  on  conviction  should  s&ow 
an  adjudication  by  the  court  on  the  v«dict 
of  the  jury. 

[Ed.  Note. — ^For  caaea  in  point,  see  vol.  15, 
Gent  Dig.  Criminal  Law,  R  253»-2542.] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; John  T.  Lackland,  Judge. 

"Not  officially  reported."/ 

Garfield  Pearson  was  convicted  of  assault 
with  Intent  to  murder,  and  aK>e&l&  Af- 
firmed. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  an  assault  with  Intent  to  murder. 
The  facts  are  sufficiently  stated  In  the  opin- 
ion. The  charges  requested  by  the  defend- 
ant, and  refused  by  the  court,  are  as  follows : 
(1)  The  general  affirmative  charge.  (2)  "The 
very  circumstances  of  one  being  within  the 
precincts  of  his  dwelling  or  of  bis  business 
bouse  serves  as  a  warning  to  deter  an  as- 
sailant from  intruding  therein."  (S)  "Gar- 
fidd  Pearson  was  attacked  at  bis  own  bouse. 
The  law  does  not  require  that  he  retreat  in 
order  to  claim  the  benefits  of  hia  plea  of 
self-defense;  and  the  principle  extends  to  his 
dwelling  bouse,  with  so  much  additional 
space  as  Is  used  and  occupied  for  the  purpose 
of  the  dwelling  and  customary  buildings." 

The  judgment  roidered  in  this  case  was 
as  follows:  "Comes  Oscar  Ii.  Gray,  Esq., 
solicitor  for  the  First  Judicial  drcuit  of  Ala- 
bama, who  prosecutes  for  the  state  in  this 
caus^  and  also  came  the  defendant  in  bis 
own  proper  person  and  by  attorney,  and,  be- 
ing arraigned  and  charged  upon  tloe  bill  of 
Indictment,  {beaded  thereto  not  guilty. 
Thereupon  came  a  Jury  of  good  and  lawful 
men,  to  wit,  M.  W.  Bell  and  11  others,  who 
were  sworn  according  to  law,  who  upon  their 
oaths,  do  say :  'We,  the  Jury,  find  the  de- 
fendant guilty  as  charged.'  Defendant,  being 
present  In  open  court  and  asked  by  the  clerk 
what  he  had  to  say  as  to  why  the  sentence 
of  the  law  should  not  be  passed  upon  him. 
says  nothing  material.  It  ta  therefore  con- 
sidered and  adjudged  by  the  court,  and  It  Is 
a  sentence  of  the  court,  that  the  defendant 
be,  and  he  hereby  is,  sentenced  to  the  pen- 
itentiary of  the  state  of  Alabama  for  five 
years,"  etc. 

Canterbury  &  Glider,  for  appellant  Mas- 
sey  Wilson,  Atty.  Gra.,  for  the  State; 

DENSON.  J.  The  defendant  was  indicted 
for  an  assault  with  the  Int&at  to  murder 
John  Wiley.  The  evidence  set  out  in  the 
bill  of  exceptions  shows  tlie  assault  was  com- 
mitted on  John  Wyatt  Then  is  no  erl- 
denee  that  tends  to  show  an  assault  ,  commit- 
ted on  John  Wll^,  nor  is  there  any  tliat 
shows  when  the  assault  was  committed,  nor 
Is  there  any  which  shows  the  venue.  But 
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the  bill  (tf  «xce9)tl<n»  don  not  pnzport  to 
set  oat  all  of  tlie  erldencew  Therefore  we 
will,  to  flui^rt  the  inllng  of  the  court  re- 
fnslng  the  affirmative  charge  reQnested  by 
the  defendant,  preBome  there  was  other  evi- 
dence fbaxt  that  shown  b7  the  bill  of  excep- 
tions which  warranted  the  refasal.  It  fol- 
lows that  error  cannot  be  predicated  of  the 
courts  refusal  of  the  affirmatlTe  chargew 
Keep  T.  Kelly  ft  Levin,  29  Ala.  822;  Oalnes 
V.  Harvin,  19  Ala.  491;  Hudson  t.  Bauer 
Grocery  Compan^,  lOS  Ala.  200.  16  South. 
098;  2  Mayfleld's  Digest,  p.  485. 1 17. 

Charge  2,  refused  to  the  defendant,  Is  a 
mere  argument,  and  was  propwly  refused. 

Charge  8  assumes  that  the  defendant  was 
attacked,  and  pretermits  any  Inquiry  as  to 
freedom  from  fault  It  was  properly  refus- 
ed. Metlock's  Case,  114  Ala.  6.  22  South. 
112. 

We  call  attention  to  the  Imperfectnees  of 
the  judgment  entry  In  this  case.  It  Is  barely 
Buffldent  to  support  the  conviction.  Those 
who  write  judgment  entries  should  be  careful 
to  let  the  entry  show  an  adjudication  by  the 
court  on  the  verdict  of  the  Jury.  Drlggers' 
Case,  123  Ala.  46.  26  South.  512;  Wilkinson's 
Case,  106  Ala.  23,  17  South.  458;  Wright's 
Case,  103  Ala.  95.  16  South.  606. 

There  Is  no  error  shown,  and  the  ju^gnent 
of  the  circuit  court  Is  affirmed. 

WBAELflY,  C.  J.,  and  HARALSON  and 
DOWDBLL,  JJ.,  concur. 


DIXON  v.  STATB. 
(Supreme  Court  of  Alabama.  June  80,  lOOS.) 

1.  Incest— iNDiomnT. 

Under  Code  1896,  1  4888,  declaring  that, 
if  "any  man  and  woman''  (within  the  prohibited 
degrees)  have  sexual  intercourse  together,  etc., 
thej  mast,  on  conviction,  be  punished,  an  in- 
dictment chancing  that  defendant,  a  man,  being 
father  of  C.  D.,  "a  girl,"  and  within  the  pro- 
liibited  degree  of  conttanguinity,  etc,  did  have 
sexual  interconrse  with  the  said  C.  D.,  etc,  waa 
not  fatally  defective  for  failure  to  charge  that 
C.  D.  was  a  "woman,**  via,,  a  female  Iiavlng 
passed  the  age  of  pnberty. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  27, 
Cent.  Dig.  Incest,  SS  8,  9.] 

2.  Same— Elements  of  Offense. 

The  crime  of  incest  may  be  committed  with 
a  female  who  has  not  arrived  at  puber^. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Incest,  fiS  1-5.] 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty; J.  C.  Richardson,  Judge. 

"To  be  offlolally  reported." 

John  Dixon  was  conrlctcd  of  Incest,  and  be 
appeals.  Affirmed. 

B.  B.  Newton,  for  appellant  Massey  Wil- 
son, Atty.  Oen.,  for  tbe  State. 

HARALSON,  J.  The  statute  against  In- 
cest Is:  "If  any  man  and  woman"  (within 
the  prohibited  degrees),  hare  sexual  inter- 


conrse together,  etc,  they  must  on  oonTictloB- 
be  punldied  aa  tberein  prescribed.  Ood» 
1806,  i  4880.  Tbe  Indictment  chaixet  ttiat 
"John  Dlxcm,  a  man,  being  the  father  oT 
CalUe  IMzon,  a  gbrl,  and  wltUn  the  <pndilblt- 
ed)  deg^  of  eonSBnguinltT,  etc,  did  have 
sexual  Intercourse  with  the  said  CalUe  Dix- 
on." etc.  There  was  a  demurrer  to  the  indict- 
ment In  mbstance  that  it  does  not  charge 
that  tbe  defendant  had  sexoal  Interoonrae 
with  a  mman;  did  not  aver  that  Gallle 
Dixon  was  a  woman,  nor  did  it  state  her  ag^ 
whettier  under  or  over  ten  years,  etc 

The  cont«itlon  of  the  defendant  is,  that 
the  indictment  is  defectlTe  in  the  use  of  tiie 
word  '^1."  instead  of  tbe  word  "woman"; 
that  the  term  "wtHnan,"  is  a  f«nale  who  has 
passed  tbe  age  of  puberty,  wbUe  a  girl  may 
not  bare  passed  that  ag& 

This  distinction  la  without  force,  onless 
the  crime  of  incest  caimot  be  committed  vitb 
a  fnnale  who  has  not  passed  the  age  of 
puberty.  We  ai^rebend  that  the  offense  may 
be  committed,  at  least  by  tiie  man,  on  m 
female  wi13Un  the  prohibited  d^ree,  without 
respect  to  her  age. 

An  Indictment  allegad:  **Walter  Butler  did 
assault  Delia  HcCall,  a  woman,  with  the 
Intent  forcibly  to  rarlsh  her."  The  proof 
showed,  that  Delia  McCall  was  a  ^1,  elereu 
years  of  age.  The  defendant  waa  convicted, 
and  this  oonrt  heUC  that  there  was  no  vari- 
ance for  that,  betwem  the  aUegationa  anct 
proof.  The  defendant  asked  the  charge: 
"Unless  tbe  Jury  bellere  from  the  evidence 
that  Delia  McGall  had  reached  the  age  oS 
puberty  there  can  be  no  etmrlctlon  In  tills 
case,"  which  chaise  was  refused,  and  aa  bdd 
by  UB,  properly  so.  Butler  r.  State,  120  Ala. 
608.  25  South.  1024. 

In  King  T.  Statt  120  Ala.  882,  25  Sooth, 
178.  the  Indictment  was  In  Code  form,  ex- 
cept In  the  anbstltutlon  of  the  wwds  '*a 
under  the  age  of  ten  years"  for  the  word 
"woman,"  used  ta  form  12  charging  an  as- 
sault on  a  woman  with  latent  forcibly  to- 
ravish  her,  and  It  waa  held,  Uiat  It  sofBdent- 
ly  charged  an  offense  under  section  4346  of 
the  Code  of  1896,  making  It  an  otTenae  to- 
commlt  "an  assault  on  another,"  with  intent 
to  ravish.  Tbe  distinction  attempted  to  be- 
drawn  is  too  technical  to  be  merltortoua. 

No  other  error  Is  raised  and  insisted  on  in 
the  record,  ^le  demurrer  was  proi>eriy  over- 
ruled. 

Affirmed. 

WEAKLEY,  C.  J.,  and  DOWDBLL  and 
DENSON.  JJ..  concur. 


KNIGHT  V.  STATE. 
(Supreme  Court  of  Alabama.  June  80,  1006.> 
1.  Cbhihiai.  La.w— IirsTanonoivB  —  Ooitspib- 

ACT, 

Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  defendant  was  present  when  dece- 
dent was  killed  by  another,  and  there  waa  evfc' 
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dence  from  wbleh  a  coneplraey  b«tire«i  defend* 
ant  and  the  other  might  be  Inferred  to  do  an 
anlawfal  act,  In  the  doing  of  which  the  killing 
ensued,  It  was  proper  to  Tefuse  an  inatmctioD 
that  then  waa  no  evidence  of  a  conaplracr  to 
take  the  life  of  decedent  or  to  do  any  other  on- 
lawful  act. 

[Ed.  Note. — For  cases  in  point,  see  toL  14, 
Cent.  Dig.  Criminal  Law,  {  1986.] 

2,  SaICS— AOOBSSOBIBS. 

It  waa  proper  to  refoae  to  inatmct  that 
there  was  no  evidence  that  defwdant  aided  or 
assisted  in  the  killing. 

3.  SAU&— AbSTEACT  InSTBUCTIONS. 

An  instmction  that  conspiracy  is  a  com' 
mon  pnrpose  to  do  an  anlawfal  act,  and  that  It 
need  not  be  shown  by  poiitiTe  proof,  and  that 
it  is  not  necessary  tnat  there  ahonld  be  a  pre- 
arrangement  to  do  the  specific  wrong  complained 
of,  was  not  objectionable,  as  abstract,  where 
there  was  evident  from  which  the  jury  might 
have  inferred  a  conspiracy. 

Appeal  from  Circuit  Oonrt  Conecob 
County;  J.  C.  Rlcharson,  Judg«. 

"Not  offlcially  reported." 

Mack  Knlgjit  was  convicted  of  murder  Id 
tbe  first  degree,  and  be  appeals.  Affirmed. 

The  d^eudant  waa  Indicted  with  Wade 
Ollrer  for  mardor  in  tbe  flnt  degree.  The 
tefudendes  of  the  evidence  are  sulBciently  set 
out  In  tbe  opinion.  At  the  request  of  the 
state  the  court  gave  tbe  following  written 
charge:  "Tbe  court  charges  the  jury  tbat 
conspiracy  is  a  common  purpose  to  do  an 
unlawful  act,  and  It  need  not  be  shown  by 
positlTe  proof;  nor  la  it  necessary  that  there 
should  be  prearrangement  to  do  tbe  specific 
wrong  complained  of."  Tbe  court  refused  to 
give  tbe  following  charges*  requested  by  the 
defendant:  (S)  Affirmative  charge.  "QS)  The 
court  charges  the  Jury  that  there  was  no  evi- 
dence in  this  case  of  a  conspiracy  between 
the  defendant  and  Wade  Oliver  to  take  the 
life  of  Leander  Feasln,  or  to  do  any  other  un- 
lawful act."  *'(F)  The  court  cbargea  the  Jury 
tbat  there  is  no  evidence  In  this  case  that 
shows  that  the  defendant  aided  or  assisted 
Wade  Oliver  in  killing  Leaoder  Feagin." 

James  F.  Jones,  for  appellant.  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  defendant  was  joint- 
ly indicted  with  one  Wade  Oliver  for  the 
murder  of  Leander  Feagin.  Tbe  defendant 
was  separately  tried  and  found  guilty,  and 
was  sentenced  to  Imjnrlsonment  In  the  peni- 
tentiary for  life.  Tbe  evidence  showed  tbat 
tbe  killing  was  done  Wade  Oliver  and  the 
defendant  was  at  the  time  preamt  Tben 
was  otlier  sufficient  evidence  from  wblcb  tbe 
jury  might  have  Inferred  the  existence  of  a 
conspiracy  on  tiie  part  of  the  defendant  and 
Wade  Oliver  to  do  an  unlawful  act^  hi  the 
doing  of  which  tbe  killing  ensued.  Moreover, 
Indepoident  of  any  conspiracy,  there  was  evl* 
dence  tending  to  show  tbat  tbe  defendant 
was  i>re8ent,  aiding,  abetting,  or  encoura- 
ging Wade  Oliver  hi  the  klUbtg. 

The  trial  court  committed  no  error  in  the 
refusal  of  written  diarges  8,  B,  and  F,  re- 


quested 1^  tiie  defuidant,  nor  ta  the  giving 
of  tbe  written  chai^  requested  by  tbe  state. 
Tbe  evld^ice  In  tills  case  dlfferentlatea  it 
from  the  cases  of  Dennis  v.  State,  112  Ala. 
G4,  20  South.  025,  and  Cnuie  v.  State,  111 
Ala.  46,  20  Soutb.  690.  Tbe  charge  given  for 
tbe  state  was  not  abstract  As  we  have  said, 
there  was  evidence  from  which  tbe  Jury 
might  have  Inferred  a  conq;»lracy. 

We  find  no  error  in  the  reccnd,  and  Uie- 
judgment  will  be  afllrmed. 

Affirmed* 

WBAKT.SY,  C.  J.,  and  HABALSON  and 
DBNSON,  JJ..  (wncur. 


MIDDLEBROOKS  v.  STEPHENS. 
(Saprune  Oonrt  of  Alabama.  Jane  SO,  1006.> 

1.  AcKNOwuDOMiKT— SomctEncr. 

In  an  action  to  recover  poasession  of  land, 
defendant,  after  showing  loss  of  the  original 
paper,  offered  in  evidence  a  certified  transcript 
of  a  deed  from  M.  S.  and  0.  S-  which  was  ob* 
jected  to  on  the  groond  that  the  certificate  of 
acknowledgment  was  void.  The  certificate  was: 
"I.  M.  S.  and  C.  S.,  in  and  for  said  connty, 
hereby  certify  that  M.  S.  and  C.  S.,  whose 
names  are  signed  to  the  foregoing  conveyance 
and  who  are  known  to  me,  acknowledged  before  me 
this  day  that,  being  Informed  of  the  contents 
of  this  conveyance,  they  executed  the  same  vol- 
untarily on  Ui6  day  the  same  bears  date.  Giv- 
en under  my  hand  this  6th  day  of  Jan.,  A.  D. 
1887.  [Signed]  S.  J.  C,  N.  P.  er  off.  J.  P."  It 
was  shown  that  S.  J.  C.  was  a  notary  public  at 
the  time  the  deed  was  acknowledged,  that  tho 
signature  was  his  handwriting,  and  tbat  he- 
was  dead.  Held,  tbat  the  u>knowleitement  was 
sufficient,  and  it  mm  error  not  to  admit  the 
transcript  in  evidence. 

[Ed.  Note« — ^For  cases  in  point  see  voL  1^ 
Cent.  Dig.  AcknoMedgment,  fi  VSl,  181,  182.] 

2.  Tbiai^^bjbctiokstoBvidencb— Waivbe. 

Where,  in  an  action  to  recover  possession 
of  lands,  defendant  offered  to  introduce  a  cer- 
tified transcript  of  a  deed,  and  exception  was 
taken  to  the  sustaining  of  an  objection  to  the 
evidence  on  the  ground  that  the  certificate  of 
acknowledgment  was  void,  defendant  did  not 
lose  tbe  benefit  of  the  exception  by  offering  one 
of  tbe  grantors  as  a  witness,  who  testified  that 
she  did  not  appear  before  the  officer  certifying 
the  acknowledinnent. 

[Ed.  Note.— For  cases  In  point,  see  vol.  46, 
Gent.  Dig.  Trial,  8  259.] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; A.  A.  Evans,  Judge. 

"To  be  officially  rejwrted." 

Action  by  W.  T.  Middlebrooks  against  M. 
C  Stephens.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.  Beversed  and 
remanded. 

This  was  an  action  to  recover  possesdon 
of  a  certain  tract  of  land  named  in  tbe  com- 
plaint Tbe  defendant,  after  showing  the 
absoice  of  the  original  paper,  offered  to  in- 
troduce In  evdence  a  properly  certified  tran- 
script of  a  deed  from  M.  K.  Stephens  and 
wife  to  B.  r.  Stephens,  conveying  tbe  land 
described  in  tbe  complaint.  The  plaintiff 
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objected  to  the  Introduction  of  this  paper 
because  It  was  not  self-proving;  the  certifi- 
cate thereto  being  void.  The  court  sustained 
the  objection,  and  the  defendant  excepted:. 
The  certificate  referred  to  was  In  the  follow- 
ing language:  "State  of  Alabama,  Barbour 
County.  1,  M.  K.  Stephens  and  M.  C.  Steph- 
ens. In  and  for  said  county,  hereby  certify 
that  M.  K.  Stephens  and  M.  0.  Stepbrais, 
whose  names  are  signed  to  the  foregoing 
conveyance  and  who  are  known  to  me,  ac- 
knowledged before  me  this  day  that,  being 
Informed  of  the  contents  of  this  conveyance, 
they  executed  the  same  voluntarily  on  the 
day  the  same  bears  date.  GiTen  under  my 
hand  this  the  ;^th  day  of  Jan..  A.  D.  1887. 
[Signed]  S.  J.  Gumming,  N.  P.  ex-o£f.  J.  P.- 
It  was  shown  In  the  testimony  that  B.  X 
Cummlngs  was  a  notary  public  at  that  time, 
that  the  signature  was  his  handwriting,  and 
that  be  was  dead. 

Peach,  Thomas  &  Peach  and  Stelner,  Crum 
&  Well,  for  appellant  Foster.  Samford  & 
Carroll  «nd  A.  A.  McDonald,  for  ai^lee. 

HARALSON.  J.  No  case  has  arisen  In  this 
conrt  which  presents  the  exact  question  that 
arises  upon  the  certificate  of  acknowledg- 
ment to  the  deed  of  M.  K.  and  M,  G.  Stephens 
to  B.  F.  Stephens.  Bearing  In  mind  tbat  a 
literal  compliance  with  the  statutory  form 
Is  not  necessary,  and  that  acknowledgments 
should  be  liberally  construed  to  the  end  that 
they  may  prevail  rather  than  perish.  If  the 
court  can  fairly  find  a  substantial  compliance 
with  the  prescribed  form,  we  are  of  opinion 
the  acknowledgment  Is  sufficient,  and  that  the 
circuit  court  erred  In  excluding  the  deed. 

Taking  into  consideration  the  whole  cer- 
tificate. Including  the  signature  of  the  officer, 
and  the  letters  and  abbreviations  fairly  im- 
porting his  official  character,  we  are  satisfied 
tbat  the  names  of  the  grantors  first  appearing 
In  the  certificate,  were  Inserted  by  inad- 
vertence or  mistake,  and  that  they  may  be 
racluded.  When  these  names  are  thus  re- 
moved, as  tb^y  should  toe,  there  remains  a 
good  and  sufficient  aclcnowledgment,  contain- 
ing every  essential  of  the  statutory  form. 
This  Is  not  the  making  of  a  new  certificate, 
but  Is  the  mere  correction  of  a  clerical  er- 
ror, apparent  on  the  face  of  the  paper.  It 
Is  not  necessary  to  review  the  cases,  al- 
though they  have  been  examined,  since  we 
discover  nothing  In  the  previous  decisions  of 
this  conrt  which  militates  against  the  con- 
clusion we  reach. 

After  the  erroneous  ruling  had  been  made 
and  the  exception  duly  reserved,  the  appel- 
lant did  not  lose  the  benefit  of  the  exception 
by  offering  one  of  the  grantors  as  a  witness, 
who  testified  tbat  she  did  not  appear  before 
the  officer  certifying  the  acknowledgment. 

Reversed  and  remanded. 

WEAKLEY,  O.  J.,  and  DOWDELL,  and 
DE:NS0N,  JJ.,  concur. 


MONTOOMERT  ST.  BT.  CO.  T.  LBWia 
(Supreme  Oourt  of  Alabama.  June  30.  1908.) 

1.  STBEn  BAILBOADfl  —  OPEB&TIOn— BEGDU- 

Tion— Statotes. 

Gode  1896,  {  84ti,  Imposing  on  engineers 
and  conductors  of  trains  the  duty  o£  causing 
their  trains,  when  approaching  a  railroad  cross- 
ing, to  come  to  a  full  stop  within  100  feet  of 
the  crossing  and  not  to  proceed  until  they  have 
acquired  knowledge  tbat  the  way  is  clear,  ap- 
plies to  street  rsllroads. 

2.  Cabbiebs— Stbeet  Railroads— In jubieb  to 
Passer  qebs—Neolioem  cE—PLEAniNO. 

Under  Code  1896,  |  3441,  requiring  opera- 
tors of  trains  to  stop  100  feet  before  crossing 
another  railroad  and  not  to  proceed  until  they 
know  that  the  way  is  clear,  a  complaint  in  an 
action  by  a  street  car  passenger  for  injuries 
in  a  collision  at  a  railroad  crossing,  alleging 
that  the  operatives  of  the  car  negligently  ran 
the  same  on  the  railroad  crossing  withont  first 
knowing  that  the  track  was  clear,  and  that  by 
reason  of  such  negligence  plaintiff  was  injured, 
etc.,  was  not  objectionable  as  an  insufficient 
attempt  to  portlenlarlse  defendant's  negllgenoa 
[Ed.  Note^For  cases  in  point,  sea  voL  9, 
Oent.  Dig.  Carriers,  1  127SH^ 

8.  PuADiira— Deuubbeb— Pleadivo  Good  nr 
Pabt—Nbougen  or— Willful  Injvbt. 
Where  counts  of  a  complaint  for  injuries 
were  sufficient  as  charging  simple  negligence, 
it  was  not  error  to  overrule  a  demurrer  thereto 
becanse  they  attnnpted  to  state  a  cause  of  ac- 
tion for  willful  or  wanton  injury  and  were  in- 
sufficient for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30. 
Cent  Dig.  Pleading.  H  486,  fe7,  439,  506;  vol. 
87,  Cent.  Dig.  Negligence,  H  185.  201,  209.] 

4.  Appeal— AsstonuKiTS  of  BraOB— Waxveb. 

An  assignment  of  error,  not  Insisted  on  in 
appellant's  argument  and  bri^  will  be  de«ned 

waived. 

5.  Cabbiebs  —  Injubies  to  PAsacHGEBa  — 
WiLum,  Ikjubt— Evidence. 

In  an  action  for  injaries  to  a  street  car 
passenger  In  a  collision  between  the  car  and  the 
railroad  train  at  a  crossing,  evidence  heU  suffi- 
cient to  warrant  a  finding  that  the  operatives 
of  the  street  car  were  guilty  of  a  violation  of 
Code  1896.  S  3441,  requiring  the  operatives  of  a 
car  to  come  to  a  full  stop  at  a  railroad  crossing. 

6.  Saue~In8tbitcttonb. 

In  an  action  for  injuries  to  a  street  car 
passen;;er  by  collision  with  a  railroad  train  at 
a  crossing,  an  instruction  that  there  was  no 
dnty  on  the  part  of  die  operatives  of  the  car  to 
come  to  a  full  stop  before  crossing  the  rail- 
road, unless  they  knew  or  had  reasonable  cause 
to  know  that  a  train  was  approaching,  was 
properly  refused,  as  contravening  Code  1896, 
S  3441,  expressly  Invoslng  soch  dnty. 

7.  Saue. 

An  instroction  that  it  was  the  duty  of 

the  operator  In  charge  of  the  train  to  have 
brought  the  same  to  a  full  stop  before  attempt- 
ing to  cross  the  street  car  tracks,  and  that  the 
operatives  of  tbe  street  car  were  mtitled  to  as- 
sume that  the  bain  would  be  so  stopped  unless 
tbe  facts  and  circumstances  were  such  as  to 
indicate  that  the  train  would  not  be  stopped, 
was  pntperly  refused  as  misleading,  and  as 
ifiDoring  the  duty  imposed  on  the  operators  of 
the  street  car  to  stop  by  Code  1806,  i  3441. 

Appeal  from  City  Court  of  Montgomoy  ? 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Action  by  T.  U  Lewis  against  the  Mont 
gomery  Street  Railway  Company.  From  a 
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Judfcment  for  plaintiff,  ^«idant  appeals. 
Aiflrmod. 

Thle  was  an  action  by  Lewis,  a  passeDger, 
for  damages  for  Injury  recelred  In  a  colll- 
aion  between  one  of  defendant's  street 
cars  and  scHne  Loniarllle  &  Nashville  freight 
cars  at  a  crossing  on  grade.  The  seventh 
count  of  the  complaint  la  set  out  In  the  opin- 
ion. The  fifth  count  Is  In  words  and  figures 
as  folloira:  "Plaintiff  claims  of  the  defend* 
ant,  the  Montgomery  Street  Railway  Com- 
pni^,  a  corporation,  98,000  as  damages,  for 
this:  that  on.  to  wit,  the  Ist  day  of  July, 
1904,  the  defendant  was  engaged  In  operat- 
ing by  electricity  a  street  railway  In  the  city 
of  Montgomery  as  a  common  carrier  of  pas- 
sengers, and  one  of  the  tracta  owned,  used,  or 
operated  by  Uie  defoidant  crossed  a  railroad 
track  In  what  Is  known  as  'Vesuvius,'  in  said 
city,  and  the  servant,  agent,  employfi.  motor* 
man,  or  conductor  In  charge  of  one  of  defend- 
ant's cars,  and  upon  whidi  plaintiff  was  a 
passenger,  knew  tiiat  a  railroad  car  was  being 
opwated  upon  said  railroad  track,  and  that 
to  run  said  street  ear  upon  the  ssld  railroad 
crossing  would  naturally  and  probably  result 
In  a  collision  between  the  said  car  upon 
which  plaintiff  was  a  passenger  and  a  rail- 
road car,  locomotiTe,  or  train,  and  notwith- 
standing Budi  knowledge,  and  the  probable 
and  natural  result  of  going  upon  the  rail- 
road track,  the  said  servant,  agent,  employe, 
motorman,  or  conductor  of  the  defendant, 
with  a  present  consciousness  that  Injury  to 
plaintiff  would  probably  result,  wantonly  or 
willfully  ran  said  car  upon  whitdi  plaintiff 
was  a  passenger  upon  the  said  railroad  track 
and  it  collided  with  the  railroad  car  or  train, 
and  by  reason  of  the  willful  or  wanton  con- 
duct on  the  part  of  the  servant,  af;ent,  em- 
ployfi,  motorman,  or  conductor  of  defendant 
the  plaintiff  was  greatly  Injured,  his  hip  was 
Injured,  his  head  was  Injured,  Ids  back  waa 
Injured,  his  arm  was  injured,  his  body  was 
braised,  be  was  otherwise  Injured,  he  wss  In- 
ternally Injured,  bla  bearing  was  impaired, 
be  was  permanently  Injured,  he  suffers  and 
continues  to  suffer  much  mental  anguish  and 
physical  pain,  and  was  put  to  great  expense 
in  employing  a  doctor  and  bnylng  medicines, 
and  was  prevented  from  tending  to  bis  busi- 
ness, all  to  his  great  damage."  The  eight 
count  Is  the  same  as  the  fifth  count  down 
to  the  words  "willfully  or  wantonly,"  where 
th^  occur  therein.  The  averment  which  fol- 
lows Is:  "Willfully  or  wantonly  stop  said 
car  upon  the  said  track  of  the  railroad, 
knowing  at  the  time  thereof  that  his  action 
in  so  stopping  said  car  upon  said  railroad 
tmck  would  probably  result  In  disaster,  and 
plaintiff  further  avers  that  a  train  of  cars  on 
said  railroad  track  collided  with  the  same  car 
upon  wblcb  plaintiff  was  a  passenger,  and 
thereby  the  said  car  upon  which  plaintiff  was 
a  passenger  was  violently  thrown  from  said 
track  and  plaintiff  was  greatly  injured." 
Tbe  injuries  alleged  are  the  same  as  In  the 
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fifth  count  The  facts  are  snfflclently  stated 
in  the  opinion,  as  are  the  demurrers. 

There  were  a  number  of  chaives  requested, 
but  It  Is  only  necessary  here  to  set  out  tbe 
followbig:  Charge  12:  *'Tbe  court  cbai^ 
tbe  Jury  that  It  n^as  the  duty  of  the  operator 
In  charge  of  the  train  of  cars  on  the  Sea- 
board Air  Line  Railway  to  have  brought  their 
train  to  a  full  stop  before  attempting  to  cross 
defendant's  track,  and  the  operatives  of  de- 
fendant's street  car  had  the  right  to  assume 
that  tbe  said  train  of  cars  would  be  so  stop- 
ped, and  to  act  on  that  assumption,  unless 
the  facts  and  circumstances  were  such  as  to 
reasonably  Indicate  that  said  train  would  not 
be  stopped."  Charge  13:  "The  court  char- 
ges the  Jury  that  there  was  no  duty  upon  the 
operatives  In  charge  of  the  street  car  which 
collided  with  tbe  train  of  cars  on  the  occasion 
testified  about  to  bring  said  car  to  a  full  stcv 
before  crossing  tbe  railroad  there,  unless  they 
knew  or  had  reasonable  cause  to  know  tluit 
a  train  was  approaching."  The  twelfth  as- 
signment of  error  Is  in  the  following  lan- 
guage. "The  court  erred  in  sustaining  plalu- 
tlfTs  objection  to  the  question  asked  the 
witness  Watts  by  defendant's  counsel :  'What 
the  plaintiff  said  In  reference  to  the  rail- 
road company  at  the  time  of  the  accident?' 
Defendant's  counsel  stated  that  the  evldrace* 
asked  for  by  the  question  was  part  of  the 
res  gestse,  and  that  lie  expected  to  show  that 
the  plaintiff  then  and  there  remarked  that 
the  railroad  company,  referring  to  the  steam 
road,  ought  to  pay  some  damages."  There 
waa  verdict  and  Judgment  for  $160. 

Steiner,  Grum  &  Well,  for  appellant  Hill, 
Hill  ft  Whiting,  for  appellee. 

DENSON,  J.  Action  by  T.  L.  Lewis,  plain- 
tiff, against  the  Montgomery  Street  Railway 
Cominny,  defendant,  to  recover  damages  on 
account  of  personal  Injuries  alleged  to  have 
been  received  by  tbe  plaintiff  while  a  passen- 
ger on  one  of  the  defendant's  street  cars,  in 
a  collision  which  occurred  between  said  car 
and  a  freight  train  of  the  Louisville  &  Nash- 
ville Railroad  Company  at  a  point  on  Chand- 
ler street  In  the  city  of  Montgomery  where 
the  street  railway  of  tbe  defendant  and  the 
railroad  of  the  Seaboard  Air  Line  Railway 
cross  each  other  at  grade.  The  plaintiff  ob- 
tained a  Judgment  In  the  city  court,  and  the 
defendant  appealed. 

The  complaint  Is  composed  of  ten  counts. 
Demurrers  were  filed  to  each  count,  all  of 
which  were  overruled  by  the  court  The  ac- 
tion of  the  court  In  overruling  tbe  demurrers 
to  the  complaint  Is  assigned  as  error,  but  the 
only  assignments  in  this  respect  which  have 
been  Insisted  upon  in  the  argument  of  appel- 
lant's counsel  are  those  which  relate  to  the 
fifth,  seventh,  and  eight  counts.  The  seventh 
count  is  in  this  language:  "Plaintiff  claims 
of  tbe  defendant,  the  Montgomery  Street 
Railway  Company,  a  corporation,  $3,000  dam- 
ages, for  this:  that  on,  to  wit  the  Ist  day 
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of  Jal7,  1904,  the  defendant  was  engaged  In 
operating  by  electric  force  a  street  railway  as 
a  common  carrier  of  passengws  In  the  city  of 
Uontgomery,  and  one  of  ttie  lines  owned,  nsed, 
or  operated  by  tbe  defendant  ran  Into  what 
Is  know  as  'VesnTlns,'  and  crossed  a  railroad 
track  In  said  Yesurlus,  and  plaintiff  avers 
that  the  motorman,  agent,  serrant,  or  em- 
ploy6  In  diarge  of  one  of  the  defendant's  cars 
upon  which  plaintiff  was  a  passenger  then 
and  there  n^llgently  ran  said  car  upon  the 
said  railroad  crossing  without  first  knowing 
that  said  traift  was  clear » that  reasrai  of 
such  negligence,  the  plaintiff  was  Injured,*^ 
etc.  The  foregoing  to  sufficient  of  said  count 
to  present  intelligibly  the  question  .raised  by 
the  demurrer.  The  point  irf  the  demurrer  Is 
that  the  averment  of  nes^igence  Is  Insofflclent 
on  account  of  Its  generality.  That  the  aver- 
ment that  the  motorman  negligently  ran  said 
car  uimn  the  said  railroad  crossing  wltiiout 
first  knowing  that  said  track  was  dear  la  the 
arermrait  iaeniy  of  a  conclusifHi.  The  ai^ 
ment  with  respect  to  thte  last  point  is  that 
the  averment  was  an  attempt  to  particularize 
the  negligence,  and  where  tills  method  to  re- 
sorted to  BufBdoitt  facts  should  be  stated 
from  which  the  court  would  he  able  to  de- 
termine that  the  dtfendant  was  guilty  of 
negllgraice.  Without  the  use  of  the  words, 
"without  first  knowing  tiiat  said  track  was 
clear,"  in  said  count,  under  an  nnbrobw  line 
of  decisions  made  by  this  court,  the  count 
would  be  suffl<^ent  Leach  v.  Bush,  67  Ala. 
140;  Armstrong  v.  Montgomery  St  Ry.  Co., 
128  Ala.  288,  26  South.  849,  and  authorities 
cited  In  the  last  case.  The  statute,  section 
8441  of  the  Code  of  1896,  imposes  upon  en- 
gineers and  conductors  of  trains  the  dn^  of 
causing  their  trains  when  approaching  a  rail* 
road  crossing  to  come  to  a  full  stop  within 
100  feet  of  such  crossing  and  of  not  proceed- 
ing until  they  know  the  way  to  be  clear. 
This  section  has  been  held  by  ns  to  apply  to 
street  railroads.  L.  ft  N.  R.  R.  Co.  v.  An- 
chors, 114  Ala.  492,  22  South.  279.  62  Am. 
St  Rep.  116;  Birmingham  Sou.  Ry.  Co.  v. 
Powell,  136  Ala.  241,  33  South.  875.  Certain- 
ly the  count,  If  sufficient  without  the  aver- 
ment referred  to,  was  not  detracted  from  by 
the  averment  Moreover,  the  averment  that 
the  motorman  negligently  ran  the  car  upon 
the  said  railroad  crossing  without  first  know- 
ing that  the  track  was  clear,  la  not  the  aver- 
meut  of  a  conclnslon,  but  It  is  the  averment 
of  a  specific  fact.  It  was  not  necessary  to 
state  facts  In  detail  from  which  said  knowl-- 
edge  could  have  been  determined  by  the  court 
Running  tbe  car  on  the  crossing  without  first 
knowing  the  track  was  clear  would  constitute 
culpable  negligence.  Sou.  Ry.  Co.  v.  Bryan, 
125  Ala.  297,  28  South.  445;  B'ham  Sou.  Ry. 
Co.  V.  Powell,  supra.  The  averment  was  am- 
ply sufficient  to  put  the  defendant  on  notice 
of  what  It  was  to  defend  against.  Tbe  de- 
murrer was  properly  overruled. 
Demurrers  to  the  fifth  and  eighth  counts 


raise  the  question  of  sufficiency  of  those 
counts  as  counts  charging  willful  or  wanton 
Injury.  If  It  should  be  conceded  that  the 
counts  are  insufficient  as  counts  for  willful  or 
wanton  misconduct,  yet  they  are  good  as- 
counts  for  simple  negligence.  This  belne 
true,  the  trial  court  will  not  be  reversed  for 
overruling  tbe  demurrer  to  them  based  on  tbe 
theory  of  their  insufficiency  as  counts  tm 
wantonness  or  willfulness. 

The  third  count  of  the  complaint  was  elim- 
inated by  a  diarge  given  by  the  court  at  tbe 
request  of  the  defendant  The  defendant 
pleaded  the  goieral  Issue  to  all  the  counts  and 
contributory  negligence  to  tbe  first,  second, 
and  seventh.  The  tenth  assignment  of  error 
to  predicated  upon  an  exception  reserved  to  a 
part  of  the  oral  charge  of  tbe  court  to  the 
Juiy,  but  it  has  not  been  Insisted  upcm  in  the 
ai^umrait  and  brief  of  appellant's  connseL 
We  therefore  pass  it  without  ooncddoratloxi. 

At  the  conclusion  of  the  evldeoce  monj 
charges  In  writing  were  requested  by  tbe  de- 
fendant S2  In  all.  Of  the  chai^  requrated 
7  were  given  and  16  were  refosed.  Tm  of 
the  chaises  requested  were  In  form  tba  gen- 
wal  affirmative  charge  with  respect  to  each 
count  in  the  complaint  The  charge  aaitod 
with  respect  to  tbe  third  count  was  giv^i. 
We  have  hem  unable  to  dIscovCT  any  evidence 
of  contributory  n^llgence  In  the  record,  and, 
though  pleaded,  It  aeons  not  to  have  been  an  Is- 
sue on  the  trial,  so  far  as  the  evidence  Is  con- 
cerned. Counsel  for  appellant  in  their  brlet 
admit  that  the  servants  of  the  defoidant  may 
have  been  guUty  of  simple  negllgaice  in  at- 
tempting to  make  the  crossing.  In  keying 
with  thto  admission  there  Is  no  Insi8teiu»  In 
their  l>rlef  upon  any  error  assigned  with  re- 
spect to  charges  aiq[)llcable  to  the  counts 
which  aver  simple  negligence.  But  the  In- 
sistence Is  that  there  Is  an  absence  of  evi- 
dence to  support  the  counte  which  aver  wan- 
tonness and  willful  conduct  Tbe  evidence 
without  confilct  showed  that  the  defendant 
was  a  passenger  on  one  of  defendant's  cars ; 
that  the  car  was  being  operated  by  the  de- 
fendant through  Its  servants,  a  motorman 
and  a  conductor,  at  tbe  time  of  the  injury ; 
that  the  car  was  en  route  to  Riverside,  in  the 
city  of  Montgomery;  the  defendant's  track 
and  that  of  the  Seaboard  Air  Line  Itallway 
cross  each  other  on  Chandler  street  in  one  of 
the  suburbs  In  the  city  of  Montgomery  known 
as  "Vesuvius" ;  that  when  defendant's  car  on 
which  plaintiff  was  a  passenger  reached  the 
said  crossing,  about  1  o'clock  in  the  daytime, 
a  coIll)«ion  occurred  between  It  and  a  freight 
train  which  was  being  operated  over  the  Sea- 
board road  by  tbe  Louisville  &  Nashville  Rail- 
road. Tbe  freight  train  was  being  pushed  by 
an  engine  aloag  the  track  In  a  northerly  direc- 
tion. The  evidence  further  ebowed  without 
confilct  that  the  car  of  tbe  defendant  bad  run 
onto  tbe  crossing,  and  tbe  motorman  bad  re- 
versed the  power  In  an  effort  to  get  off.  and 
the  car  stopped  on  the  crossing ;  that  there  wa& 
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a  corre  In  the  Seaboard  road  In  the  direction 
from  which  the  freight  train  was  approach- 
ing ;  that  the  croeslng  and  the  curve  extend- 
ed to  the  crossing,  bnt  the  street  car  line  was 
Btralght  at  the  crossing.  The  motorman  tes- 
tified that  he  knew  the  line  and  that  crossing, 
knew  the  Seaboard  had  a  switch  at  that 
crossing,  and  knew  that  the  Seaboard  and  the 
Lonlsrille  &  Nashville  road  switched  cars 
across  there  constantly.  Evidence  adduced 
by  the  plaintiff  traded  to  show  that  there  was 
no  stop  made  by  defendant's  car  before  It  ran 
onto  the  crossing,  but  that  It  was  running  at 
a  rapid  rate  of  speed— as  expressed  by  the 
first  witness  for  the  plaintiff,  "the  car  was 
coming  full  tilt"  The  evidence  for  the  plain- 
tiff further  tended  to  show  the  freight  train 
was  approaching  from  around  the  curve,  and 
that,  on  account  of  some  staves  that  were 
piled  at  the  crossing,  view  of  the  railroad  was 
obstructed  both  ways  until  the  crossing  was 
reached.  There  was  a  man  stationed  on  the 
end  car  of  the  freight  train  as  it  approached 
the  crossing,  and  the  evidence  tended  to  show 
-  that  tlie  whistle  of  the  engine  of  the  freight 
train  was  blown  and  that  the  train  came  to  a 
full  st(^  within  100  feet  of  the  cross- 
ing. The  evidence  as  to  whether  the  freight 
train  stopped  was  in  conflict.  Evidence  ad- 
duced by  the  defendant  tended  to  show  that 
the  car  was  stopped  within  0  or  8  feet  of  the 
crossing;  that  the  motorman  and  conductor 
were  on  the  platform  of  the  car  next  to  the 
crossing.  Both  of  them  testified  that  they 
stopped  and  looked  np  and  down  the  track, 
saw  no  train  coming,  and  the  conductor  sig- 
naled the  motorman  to  proceed.  Neither  of 
them  dismounted,  but  tmsted  to  their  view 
from  the  front  platform  of  the  car.  The  mo- 
torman testified  that  he  could  see  up  the  track 
from  where  the  car  was  att^ped  60  yards,  but 
•could  not  see  around  the  curve.  The  conduct- 
or testified  that  the  car  was  about  4  or  5  feet 
from  Uie  croastng  when  It  etopp^ ;  that  he 
went  ont  on  the  front  platform,  looked  up  and 
down  the  track,  and  signaled  the  motorman  to 
gQ  ahead;  that  the  motorman  released  the 
brakes  and  begun  to  more  along,  was  barely 
moving,  and  at  that  thne  some  freight  cars 
came  down  the  line ;  that  the  motorman  was 
afraid  he  could  not  get  across  the  tra<&,  and 
released  the  brakes,  reversed  the  car,  and 
tried  to  back  off,  and  the  fright  car  stmck 
about  6  inches  of  the  front  car. 

The  weight  to  be  accorded  the  evidence  was 
a  question  peculiarly  within  the  province  of 
the  Jury.  If  the  evidence  adduced  by  the 
plaintiff  was  worthy  of  belief,  from  It  the 
Jury  was  authorized  to  Infer  that  there  was  a 
willful  violation  of  the  statute  (sectl<m  3441 
of  the  Code  of  180^  in  the  manner  In  which 
the  evidence  tended  to  show  the  approach  to 
the  crossing  was  made  by  the  servants  of  the 
defendant  In  charge  of  the  car.  Further, 
from  the  testimony,  coupled  with  the  testimo- 
ny of  the  motorman,  showing  his  knowledge 
of  the  facte  and  coodlttons  of  ths  crossing  the 


frequrat  use  of  It  by  the  railroads,  and  tfaa 
probability  that  a  train  would  pass  it,  or  was 
liable  to  use  the  crossing,  at  any  time,  we 
think  the  Jury  was  authorized  to  Infer  that 
the  motorman  was  guilty  of  a  reckless  In- 
difference to  probable  consequences  of  harm 
and  Injury  to  others ;  that  his  acts  were  per- 
formed with  a  knowledge  of  facts  and  condi- 
tions that  rendered  the  same  greatly  danger- 
ous to  the  lives  of  others,  and  a  probability 
that  they  would  result  Injuriously.  "This 
d^ree  of  recklessness,  with  a  conscious 
knowledge  of  its  probable  harmful  conse- 
quences, constitutes  that  wantonness  which  In 
law  finds  Its  equivalent  In  point  of  responsi- 
bility to  willful  or  intentional  wrong."  U  ft 
N.  R.  Co;  V.  Webb,  »7  Ala.  306,  12  South.  874; 
A.  G.  S.  R.  B.  Co.  V.  Anderson,  109  Ala.  299, 
19  South.  516;  Southern  Ry.  Co.  v.  Bryan, 
125  Ala.  297,  28  South.  445;  Birmingham 
Sou.  Ry.  Co.  V.  Powell,  186  Ala.  231,  S3  South. 
875;  Sou.  Ry.  Co.  v.  Bonner,  141  Ala.  617, 
37  South.  7QIZ ;  Sou.  Ry.  Ca  v.  Jones  (Ala.)  39 
South.  118.  The  charges  were  proper^  re- 
fused. 

Charge  18,  refused  to  the  defendant,  con- 
travenes the  requirement  of  the  statute  (see* 
tlon  8441  of  the  Code  of  1896).  Hence,  no  er- 
ror In  Its  refusal. 

Charge  12  was  misleading  In  its  toideaiciea. 
Besides  It  Ignores  the  duty  imposed  npon  the 
defendant  by  the  statute.  Richmond  &  Dan- 
ville R.  R.  Co.  v.  Greenwood,  09  Ala.  501,  14 
South.  495 ;  B'ham  Sou.  Ry.  v.  Powell,  supra. 

There  Is  uo  merit  in  the  twelfth  ground  of 
the  assignment  of  errors,  which  pr^ents  for 
review  the  ruling  of  the  court  on  the  admissi- 
bility of  evidence. 

We  have  considered  all  the  assignments  of 
error  that  have  he^  insisted  upon,  and,  hav- 
ing found  nothing  upon  which  a  reversal 
should  be  ordered,  the  Judgment  of  the  dty 
comt  must  be  affirmed. 

Affirmed. 

WEAKLBT,  O.  3^  and  HARAtiBON,  TT- 
SON,  SIMPSON,  and  ANDERSON,  JJ.,  con- 
cur. 


BENJAMIN  T.  STATE. 

(Supreme  Court  of  Alabama.  Feb.  17,  1906. 
Rehearing  Denied  June  30,  1906.) 

1.  Criminax.  Law— Evidbnok— Res  Gest^— 
Acts  and  Statehents  of  Tuibd  Pebsonb. 
On  8  prosecution  for  murder,  it  was  error 
to  admit  testimony  that,  after  deceased  had 
received  the  fatal  wound,  people  near  the  scene 
of  the  crime  who  pursued  defendant  cried 
"Murder  !" 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  jf  815,  821.] 

H.  HoMiciDS  —  Evxdbhce  —  F1.10HT  or  Ac- 
cused. 

On  a  prosecution  for  murder,  it  was  prop- 
er to  admit  evidence  to  show  that  a  crowd 
and  the  police  chased  defendant  after  the  killing. 

[Ed.  Note. — For  cases  In  point,  sse  vol.  26^ 
Cent.  Dig.  Homicide,  |  365J 
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3.  CBiHiNAt.  Law— KxcLUBioR  or  BVIDEHO^-' 
Discretion  of  Tbial  Court. 

In  a  criminal  case.  It  was  within  the  dis- 
cretion of  the  trial  coart  as  to  whether  the  evi- 
dence of  a  witness  should  be  excluded  because 
he,  while  under  the  rule,  bad  talked  with  an- 
other witness  about  the  case. 

[Ed.  Note. — For  cases  in  polDt,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  lf$O»-ie03.] 

4.  Witnesses— Inconsistbkt  Statsicbhts  or 
Witness— Erraci. 

The  tact  that  a  witness  on  a  prosecation 
for  murder  tratified  on  his  examination  In  chief 
that  he  saw  the  catting,  and  on  cross-examina- 
tion testified  that  he  did  not  see  the  killing,  was 
no  ground  for  excluding  his  evidence,  but  only 
went  to  his  credibility. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Gent.  Dig.  Witnesses,  U  10^1^  1265.] 

6.  HOHICtDB— iHSTBUOnOHS—MALXCl. 

On  a  prosecution  for  murder,  the  only 
description  given  of  the  knife  with  which  de- 
fendant killed  deceased  was  that  it  was  a 
amall  pocketknife ;  but  the  eviSence  showed  that 
he  died  almost  tmmedlatelr.  Held,  that  a  re- 
quested instruction  that  the  Jury  should  not, 
from  the  mere  use  of  the  knife,  presume  malice, 
and  that  the  instrument  was  not  a  deadly 
weapon  from  the  use  of  which  malice  night 
be  presumed,  was  properly  refused. 

Appeal  from  City  Ooort  of  Mon^iomeTr; 
W.  H.  Thomas,  Judge. 

"Not  official^  reported." 

Tom  Benjamin  was  convicted  of  murder  In 
the  flnt  degree,  and  be  appeals.  Berersed. 

Defaidont  was  indicted,  tried,  and  convict- 
ed for  kllllDg  Will  Winset  by  cutting  falm 
witb  a  knife.  The  charges  requested  and 
refused  are  as  follows :  "(1)  If  the  Jury 
believe  all  tbe  evidence  In  this  case,  tbey 
must  not  convict  the  defendant  of  murder 
in  eltber  tbe  first  or  second  degree  or  man- 
slaughter In  tbe  first  degree.  <2)  Tbe  de- 
fendant must  be  tried  on  tlie  evidence  and 
tbe  evidence  alone;  and  unless  the  jury  be- 
lieve from  the  evidence,  and  tbe  evidence 
alone,  that  tiie  defendant  Is  guilty  of  murder, 
th^  must  find  tbe  defendant  not  guilty. 
^  If  tbe  jury  believe  tbe  evidence  In  this 
case,  they  must  not  convict  the  defendant 
of  murder  in  either  tbe  first  or  second  de- 
gree. (4)  If  the  jury  believe  the  evidence 
in  tbls  case,  tbey  must  not  convict  tbe  de- 
fendant of  murder  in  the  first  degree.  (6) 
If  the  Jury  believe  the  evidence  In  tbls  eas^ 
tbey  must  acquit  the  defendant  <6)  I  charge 
you,  gentlemen  of  tbe  jury,  that  yon  must 
not,  from  tbe  mere  use  of  tbe  knife  In  tbls 
case,  presume  malice  on  the  part  of  the  de- 
fendant in  taking  tbe  life  of  the  deceased. 
(7)  I  charge  yon,  i^tlemen  of  tbe  Jury,  that 
the  Instrument  used  In  tbls  case  Is  not  a 
deadly  weapon  from  the  use  of  wblcb  yon 
may  presume  malice. 

Ij.  a.  Sanderson,  for  appellant  Massey 
WllB(m,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  defendant  killed  the  de-, 
ceased  by  cutting  him  with  a  knife.  Wit- 
ness Alice  Bvana,  after  testifying  to  the  cir- 
cununances  that  led  up  to  the  dlfflcnlty — 
that  defendant  cut  tbe  deceased  and  de- 


ceased sank  to  tbe  ground— waa  allovred 
over  defendant's  objection  to  testify  that 
after  they  found  tbe  deceased  was  cut.  and 
while  defendant  was  walking  rapidly  off. 
the  people  around  there  hallooed:  "Police: 
police !  murder !  murder !  police !  police !  "  as 
they  pursued  the  defendant,  who  was  ninnlng 
towards  Holmes*  store.  As  was  said  in  Wes- 
ley's Case,  52  Ala.  182:  "Acts  and  declara- 
tions of  persons  not  parties  are  often  receir- 
ed  in  evidence  as  parts  of  the  res  gestre. 
Such  acta  or  declarations  as  are  thus  receiv- 
ed must  have  been  done  or  made  at  the  tlmt; 
of  the  occurrence  of  the  main  fact,  mast 
have  a  tendency  to  elucidate  It,  and  muf=t 
harmonize  with  it  as  obviously  to  constitute 
one  transaction.  True,  It  Is  not  essential 
that  they  should  be  precisely  concurrent  In 
point  of  time  with  the  main  fact,  if  they 
spring  out  "of  the  transaction,  if  they  eluci- 
date it"  The  exclamation  under  considera- 
tion was  made  by  the  "people  around  there," 
after  the  difficulty  was  over,  and  could  not 
have  elucidated  apy  part  of  the  difficulty  or 
transaction ;  and,  at  moat,  the  exclamation, 
"murder !  murder !  "  was  but  the  expression 
of  the  opinion  of  the  people  who  uttered  it 
and  Its  tendency  was  to  unduly  prejudice 
the  minds  of  the  Jury.  The  court  commlv 
ted  reversible  error  in  admitting  the  exclb 
matlon.  Gordon's  Case,  129  Ala.  113,  30 
South.  30. 

That  "Buck"  and  the  crowd,  with  the  pol- 
llce,  chased  defendant  after  the  killing,  was 
competent  as  tending  to  show  flight  It  was 
a  matter  that  rested  In  the  discretion  of 
the  court  as  to  whether  the  evidence  of  wit- 
ness Jeff  Walls  should  be  excluded  because 
he,  while  under  the  rnle,  had  talked  with 
another  of  the  witnesses  about  the  case 
Sanders'  Case,  1«S  Ala.  4,  16  South.  935; 
Burk's  Case,  120  Ala.  S86,  24  South.  031. 
The  motion  to  exclude  a  part  of  Buck  WI!- 
Itamson's  testimony  was  properly  overruled. 
Having  testified  on  tbe  examination  In  chief, 
among  other  things,  tbat  be  saw  tbe  cutting, 
the  fact  that  on  cross-oaminatton  he  testi- 
fied that  be  did  not  see  tbe  killing  was 
not  ground  for  excluding  bis  evidence,  but 
only  went  to  tbe  crediUIlty  of  tiie  witness. 

Charges  1,  2,  Z,  4,  and  9,  requested  Iky  tbe 
defendant,  when  construed  in  connectton 
witb  tbe  evidence,  were  patently  bad,  and 
tbe  court  did  not  err  in  rtfn^ng  them. 
Tbe  only  description  given  of  tbe  kidfe  with 
whldi  the  deftmdant  killed  the  deceased  was 
tbat  It  was  a  small  pocftetknife.  But  tbe 
evidence  without  conflict  showed  tbat  tbe 
deceased  died  almost  immediately  from  tbe 
wound  that  was  inflicted  on  him  by  the  de- 
fendant with  tbe  knife.  Charges  6  and  7 
announced  Incorrect  propositions  of  law, 
when  construed  with  tbe  evidence,  and  their 
refusal  was  proper.  Ex  parte  Nettles,  5S 
Ala.  26S;  Webb's  Case,  100  Ala.  47,  14  South. 
865  ;  3  Brick.  Dig.  pp.  216,  217;  Robert's 
Caseb  68  Ala.  160. 
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We  tbink,  on  the  sbowlng  made,  tbat  the 
defendant  was  entitled  to  have  the  court 
require  the  state  to  admit  the  showing  made 
for  the  witness  Mclntyre. 

For  the  error  In  admitting  the  exclama- 
tion referred  to,  the  jvid);ment  U  rerened, 
and  the  cause  Is  remanded. 

TYSON,  DOWDKLL,  and  ANDERSON. 
JJ.,  concur. 


PILCHBB  v.  HICKMAN. 

(Supreme  Court  of  Alabama.   June  30,  1906.) 

JUDOUEHT— SATlSFACriON— EnTBT  OF  ReCOBD. 

After  plaintiff  had  obtained  a  jadgment 
for  a  certain  sum  and  costs,  he  gave  defendaat 
a  receipt,  agreeing  to  satisfy  the  Judgment^ 
which  was  entered  on  tiie  execution  docket,  but 
subsequently,  the  costs  not  having  been  paid, 
execution  was  issued.  Held,  that  a  motion  by 
defendant  to  have  the  judgment  satisfied  should 
have  been  granted. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Costs,  ||  166S.  1706.] 

Appeal  from  Circuit  Court,  H^iy  County; 
H.  A.  Fearce,  Judge. 

"IN)  be  <^ctally  reported.** 

Aetltm  by  T.  B.  Hickman  against  X  M. 
Pllcber,  In  which  plaintiff  bad  Judgment 
Defendant  appeals  from  an  order  dei^lng  a 
motion  to  have  the  Judgment  satisfied  and  to 
quaab  a  supersedeas  granted  d^endant  Re- 
versed and  remanded. 

W.  O.  Ix>ng,  for  appellant  Espy  A  Farmer 
and  P.  A.  UcDanlel,  for  ais>ellee. 

DOWDELL,  J.  T.  B.  Hickman  recovered  a 
Judgment  In  the  circuit  court  of  Henry  county 
against  J.  M.  Pllcber  for  $43.50,  besides  the 
costs  of  the  suit  The  facts  show  without 
dispute  that  the  plaintiff,  Hickman,  for  a  val- 
uable consideration  agreed  to  satisfy  bis  said 
Jadgment  against  Pilcher,  both  as  to  damages 
and  cost,  and  gave  to  the  said  Pilcher  the  fol- 
lowing receipt  which  was  put  upon  the  ex- 
ecution docket,  viz.:  "T.  B.  Hickman  v.  J. 
M.  Pilcher.  Circuit  Court  Abbeville,  Ala. 
For  value  received  I  hereby  mark  satisfied  In 
full  the  judgment  rendered  against  the  de- 
foidant  In  above-stated  case.  This  Octolser 
23,  1903.  T.  B.  Hickman.  Attest:  W.  O. 
I^wig."  The  costs  of  said  suit  not  having 
been  paid,  execution  was,  subsequent  to  the 
settlemmt  between  Hickman,  the  plaintiff, 
and  Pilcher.  the  defendant  In  which  Hick- 
man agreed  to  satisfy  his  said  Judgment 
against  Pilcher,  and  subsequent  to  the  entry 
of  the  above  receipt  upon  the  execution  dock- 
ket  Issued  against  defendant  On  these  facta 
the  defendant,  Pllcber,  obtained  a  supersedeas 
of  the  execution  and  entered  a  motion  to  have 
the  jndgm^t  satLsHed.  On  the  hearing  the 
trial  court  refused  the  motion  and  quashed 
the  supersedeas  theretofore  granted. 

In  this  the  court  was  in  error.  The  judg- 
ment was  rendered  in  favor  of  the  plaintiff, 
tiotb  aa  to  damages  and  coats,  and  he  bad  the 


right  to  settle  and  satisfy  the  same  In  Its  en- 
tirety. The  plaintiff,  having  received  full 
satisfaction  of  the  Judgment  by  agreement 
and  settlement  with  the'  defendant  both  as  to 
the  principal  and  costs  Included  In  the  judg- 
ment, the  def^dant  was  ^titled  to  have  the 
same  entered  satisfied,  and  no  execution  could 
therefore  be  legally  issued.  Rice  t.  Dlllahun- 
ty,  20  Ala.  899;  Sanders  v.  Branch  Bank  at 
Decatur,  13  Ala.  853;  Brewer  v.  Branch  Bonk 
at  Montgomery,  24  Ala.  439;  Bruce  v.  Barnes, 
20  Ala.  219;  Thomas  v.  Glazener,  90  Ala. 
537,  8  South.  163,  24  Am.  St  Rep.  830;  South 
&  North  Ala.  R.  R.  Go.  v.  Bradley,  84  Ala. 
468.  4  South.  611,  and  authorities  there  dted. 

Judgment  will  be  reversed*  and  the  cause 
remanded. 

Reversed  and  remanded. 

WEAKLEY,  C.  J.,  and  HARALSON  and 
DEKSON,  JJ.,  concur. 


CARROLL  et  al.  v.  FULTON  et  al. 

(Supreme  Court  of  Alabama.  April  20,  1908^ 
Rehearing  Denied  June  30,  1906.) 

1.  Pabtitiok— Burden  or  Paoor. 

Where.  In  a  suit  to  have  land  sold  for  di- 
vision, complainants  claimed  as  grantees  of  a 
child  of  the  deceased  owner  of  tlw  land,  which 
constituted  decedent's  homestead,  the  child  hav- 
ing conveyed  after  majority,  the  burden  was 
on  complainants  to  show  the  vesting  of  title  In 
the  widow  and  minor  children  by  reason  of  the 
fact  that  the  estate  was  Insolvent,  or  the  home- 
stead was  all  the  land  that  decedent  owned  at 
his  death. 

[Ed.  Note.— For  cases  in  oolnt  see  vol.  38, 
Gent  Dig.  ParHtion,  |  188.] 

2.  Same— E viPKwcB— Su  moiBWCT. 

In  a  Boit  to  have  land  sold  for  division, 
complainants  claiming  as  the  grantees  of  a 
child  of  the  deceased  owner  of  the  land,  which 
constituted  decedent's  homestead,  the  child  hav- 
iDE[  conveyed  after  majority,  three  of  decedent's 
neighbors  testified  that  they  never  knew  of  deced- 
ent ownins  an;  other  land,  but  there  was  testi- 
mony to  the  effect  that  decedent  did  own  other 
lands.  Held,  that  the  evidence  was  not  BufB- 
cient  to  show  that  the  homestead  was  Uie  only 
land  owned  by  decedent  at  the  time  of  his  death, 
so  as  to  vest  title  in  complainants*  grantor. 

Appeal  firom  Chancery  Court  Oeneva 
County;  W.  L.  Parka,  Chancellor. 

'*Not  officially  reported." 

Sidt  by  D.  T.  Pulton  and  otbera  against 
O.  A  Carroll  and  others.  From  a  decree  in 
favor  of  complahiants,  defendants  appeal. 
Reversed,  and  decree  entered  dismissing  tbe 
bill. 

R.  H.  Walker,  for  appellants.  W.  O.  Mnl- 
key  and  C.  D.  Carmichael,  for  appellees. 

McCLELLAN,  C.  J.  The  burden  was,  of 
course,  on  complainants  to  prove  the  title 
and  Interest  In  the  land  they  sought  to  have 
sold  for  division  which  they  alleged  In  the 
bill.  Claiming,  as  they  did,  only  upon  the 
theory  that  they  were  the  grantees  of  a  ten- 
ant in  common  of  the  homestead  owned  by 
Delaware  Feacodi  at  tbe  time  of  his  death. 
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It  was  Incambent  on  them  to  show  that  title 
thereto  had  vested  absolutely  In  the  widow 
and  minor  children  of  the  decedent;  one  of 
the  children  having  conveyed  to  them  after 
attaining  lawful  age.  To  such  investiture  of 
title  it  was  necessary  either  that  the  estate 
of  Delaware  Peacock  was  insolvent  or  that 
the  homestead  was  all  the  land  he  owned; 
and  the  burden  of  proof  of  oke  or  the  other 
of  these  facts  was  upon  the  complainants. 
Insolvency  was  not  proved,  but,  to  the  con- 
trary, solvency  was  aCBrmatively  established 
by  the  respondents.  This  left  upon  com- 
plainants the  absolute  onus  of  proving  that 
the  homestead  constituted  the  whole  of  de- 
cedent's landed  estate.  The  substance  of  the 
evidence  on  this  point  for  the  complainants 
was  that  of  two  or  three  of  Peacock's  neigh- 
bors to  the  effect  that  they  never  knew  or 
heard  of  his  owning  any  other  land.  There 
was  some  testimony  on  the  point  of  the  re- 
spondents having  some  tendency  to  show 
that  he  owned  other  land  at  the  time  of  his 
death.  On  this  state  of  the  evidence,  we  are 
not  reasonably  satisfied  that  the  homestead 
was  the  only  land  owned  by  Delaware  Pea- 
cock at  the  time  of  his  death. 

It  follows  that  the  decree  granting  relief  to 
the  complainants  must  be  reversed.  A  de- 
cree will  be  here  entered  denying  relief  and 
dismissing  tbelr  bill,  but  without  prejudice. 

Beversed  and  rendered. 

The  foregoing  was  prepared  by  the  late 
Chief  Justice  CcCT^LLAN,  and  has  been 
examined  in  connection  with  the  record,  and 
approved,  and  Is  now  adopted  aa  the  opinion 
of  the  court 

WEAKLEY,  0.  J.,  and  HARALSON,  DOW- 
DEU^  and  DENSON.  JJ.,  concur. 


GASTON  et  al.  v.  O'NEAL. 

(8iQ>rerae  Court  of  Alabama.  Jan.  16,  1904. 
Rehearing  Denied  June  80,  1906.) 

IifToxicATino  IjIqcobb  —  LioEHsn  —  Stat- 

nxoBT  Pbovisions. 

Const  1901,  i  10,  defines  a  local  law  as 
one  applicable  to  any  political  But>dfTision  of  the 
state,  and  a  special  law  as  one  which  applies  to 
an  individual  association  or  corporation.  Mont- 
nwaery  City  Charter  (Acts  1892-^  p.  377) 
I  20,  exempts  persons  procuring  a  liquor  license 
from  the  city  from  paying  any  tax  or  license 
to  the  counlj.  Act  Slarcb  4,  1903  (Gen.  Acta 
1903,  p.  184),  provides  for  a  county  liquor  tax, 
and  repeals  all  laws,  general  and  "special,"  in- 
consistent with  itself,  and  Act  Sept.  30,  1903 
{Gen.  Acts  1903,  p.  298)  S  4,  again  confers  power 
on  counties  to  levy  a  liquor  tax,  and  provides 
tliat  the  statute  shall  not  affect  tbe  exemption 
provided  by  any  city  charter.  BeM  that,  not- 
withstanding the  constitutional  definitiona,  the 
exemption  was  repealed  by  Acts  March  4.  1903 
(Gen.  Acts  1903,  p.  184),  and  not  revived  by 
Act  Sept  30,  1003  (Gen.  Acts  1903.  p.  298)  S  4. 

Simpson,  Anderson,  and  Tyson,  JJ.,  dissenting. 

Appeal  from  City  Court  of  MontgomeiT: 
A.  D.  Sayre,  Judge. 

'*To  be  officially  reported.** 


Application  by  Jane  O'Neal  for  mandamna 
to  compel  J.  B.  Oaston  and  others  to  iBsiie  a 
comity  license  as  a  retail  liquor  dealer. 
From  a  judgment  awarding  the  writ;  re- 
spondents appeal.  Reversed. 

This  is  an  application  for  mandamus,  filed, 
by  appellee  against  appellant,  asking  that 
appellant  as  Judge  of  probate  be  repaired 
to  Issue  to  appellee  a  county  Uceoae  as  a 
retail  dealer  in  spirituous,  vinoua,  and  malt 
liquors.  The  petition  alleges  a  compliance 
with  the  statute  in  referraice  to  the  filing 
of  the  recommendation  and  the  making  of  the 
oath  and  subscribing  tbe  same,  and  the  ten- 
der of  tbe  amount  of  state  license  required. 
It  further  alleges  that  section  20  of  an  act 
of  the  Legislature  approved  Fd)ruar]r  21, 
liB9S  (AcU  1892-8S.  p.  368),  to*«stabUah  a 
new  <diarter  for  the  city  of  MontgomeEy. 
provided  that  all  persons  to  procuring  a 
llcraise  from  the  city  council  or  Ite  antiiorlxed 
agent  for  doing  business  in  the  said  <dt3r, 
shall  be  exempt  from  paying  any  tax  or 
license  to  the  county  of  Montgomeiy  for 
carrying  on  said  business  In  said  city.  Tbe 
petition  also  allies  that  tbe  bosiness  pro- 
posed was  to  be  done  exclusively  In  tbe  dty 
of  Montgomery,  and  that  it  was  to  be  a  re- 
tall  business  for  selling  aplritnons,  vinooa. 
and  malt  liquors  for  which  petttlwCT  had 
procured  a  llc«ise  from  tbe  dty  of  Mont- 
gomery, and  tliat  by  said  abore^oentloned 
act  retailers  of  qplrltuoos,  vlnons,  or  malt 
liquors  were  named  as  exempt  fnnn  county 
license.   The  respondent  answered  the  peti- 
tion, setting  up  that  section  20  of  said  act 
was  violative  of  section  2,  art  4,  section  1, 
art  1,  and  section  7,  art  1,  of  the  Consti- 
tution ;  ttiat  tbe  act  was  void  because  of  tbe 
fact  that  tbe  Senate  Journal  failed  to  show 
that  the  act  was  signed  by  tbe  Fresldoit  of 
tbe  Senate  In  tbe  presence  of  the  same  Im- 
mediately after  Its  title  bad  been  publicly 
read  at  length;  and  also  that  section  20  of 
said  act  was  repealed  by  an  act  of  tbe  L^ls- 
lature  approved  March  4,  1903  (Oen.  Acta 
1003,  p.  184),  uid  styled  "to  better  provide 
for  the  revenue  of  the  state."  Tbe  dty 
court  awarded  tiie  mandamus  as  prayed,  and 
r^Qioudent  appeals. 

John  G.  Flnley  and  William  Blak^,  for 
appellants.   J.  M.  Chilton,  for  appellee. 

WEAKLEY.  C.  J.  Assuming  without  de- 
ciding that  the  exempticm  from  county 
license  claimed  by  appellee  under  the  char- 
ter of  the  city  of  Montgomery  was  valid 
and  In  force  at  the  time  of  the  enactment 
of  the  statute  of  March  4,  1903,  entitled  "An 
act  to  better  provide  for  the  revenue  of  tbe 
state"  <Gen.  Acts  1003,  p.  184),  the  majority 
of  the  court  are  of  opinion  that  such  exemp- 
tion existed  under  a  "special  law,"  within 
the  meaning  of  the  general  revenue  law  above 
mentioned,  and  that  such  special  law,  being 
inconsistent  with  a  provision  of  said  revenue 
law,  was  by  tbe  latter  e:i9reB8ly  r^ealed  by 
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Tirtae  of  Its  last  clause  (page  232),  which 
•declared  that  "all  laws  and  parts  of  laws, 
both  Keneral  and  q>ecial,  Inconsistent  with 
the  provisions  of  this  act,  are  hereby  re- 
pealed." It  iB  contended  that,  since  the  Con- 
stitution of  1901  defines  both  local  laws  and 
special  laws,  It  must  be  supposed  the  L^ls- 
latore  had  the  difference  between  them  In 
znlnd,  and  that  by  using  the  term  "special 
laws"  In  the  repealing  clause  of  the  revenue 
act  of  1908  It  meant  to  exclude  from  repeat 
«ny  local  law;  the  argument  further  being 
that  the  charter  of  Montgomery  exempting 
liquor  dealers  wlthlu  that  city  from  county 
license  tax  Is  a  local  law  merely.  We  can- 
not agree  to -this  contention.  The  deflnltlOD 
of  a  general  law.  a  local  law,  and  a  special 
or  private  law  found  In  section  110  of  the 
Constitution  of  1901  merely  states  the  mean- 
ing of  those  terms  as  they  are  employed  in 
the  article  of  the  Constltatlon  In  which 
the  section  Is  located,  and  we  are  not  there- 
by precluded  from  holding  that  upon  a  proper 
construction  of  the  revenue  act  the  Legisla- 
ture meant  by  "special  laws"  any  laws  that 
were  not  general  and  which  were  Inconslstent- 
wlth  the  uniform  plan  for  county  license 
taxation  the  general  revenue  law  of  1903 
was  designed  to  adopt  Although  the  char- 
ter of  Montgomery  was  local,  In  the  sense 
that  It  applied  to  a  mnnlclpallty,  the  exemp- 
tion therein  secured  to  persons  taking  out  a 
privilege  license  from  the  city  was,  in  a 
broad  and  Just  sense,  special  and  exceptional, 
and  hence  Inconsistent  with  that  provision 
of  the  revenue  law  of  190S.  which  declared: 
"The  court  of  county  commissioners  of  each 
-county,  except  In  cases  otherwise  provided, 
may  at  any  r^ular  or  special  term,  add  to 
the  taxes  specified  in  this  section  sucb 
amounts  not  exceeding  fifty  per  cent,  of  such 
taxes  for  county  purposes  aa  In  tlielr  jadg> 
ment  may  be  necessary." 

The  use  In  the  repealing  clause  of  the 
statute  of  the  term  "all  laws,  general  and 
special,  In  conflict  with  or  Inconsistent  with," 
etc.,  Is  not  unusual  In  our  legislation;  and 
in  decisions  of  this  court  the  terms  "local 
law"  and  "special  law"  have  been  used  inter- 
changeably. Maxwell  V.  State,  89  Ala.  150. 
7  South.  824 ;  Holt  v.  Mayor  and  Aldermen  bf 
Birmingham,  111  Ala.  869,  19  South.  735. 
Mr.  Justice  TYSON  In  his  opinion  has  shown 
that  the  words  "except  In  cases  otherwise 
provided"  In  the  paragraph  above  quoted  do 
not  operate  to  save  the  exemption  claimed 
by  appellee,  and  we  concur  In  his  views  on 
that  proposition.  We  are  not  of  opinion  that 
the  proviso  added  to  section  4128  of  the 
Code  by  the  act  of  September  30,  ^08  ((Sen. 
Acts  1908,  p.  298,  8  4),  In  any  event  op- 
erated to  revitalize  and  restore  the  ezaup- 
tlon  In  the  Montgomery  charter,  which  we 
have  declared  the  revenue  law  of  March  4, 
1908  (Gen.  Acta  1903,  p.  184).  expressly 
repealed,  and  hence  we  do  not  need  to  Inquire 
whether  the  act  of  S^tember  30,  iSOS,  was 
or  was  not  oonstltatloiiall7  enacted.  The 


judgment  of  the  city  court  awarding  the  man- 
damus was  erroneous. 

At  the  NovembM  term,  1903,  a  judgment 
was  rendered  in  this  case  reversing  the  judg- 
ment of  the  city  court  and  remanding  the 
cause,  without  any  written  opinion  express- 
ing the  views  of  the  majority.  Since  then 
the  cause  has  been  pending  on  application 
by  appellee  for  a  rehearing.  Thia  (pinion 
expresses  the  views  entertained  by  the  ma- 
jority of  the  court  as  at  present  constituted, 
after  consideration  of  the  rehearing  applica- 
tion, and  It  results  that  same  must  be  over- 
ruled. 

Reversed  and  rmanded.  AppUcatton  for 
rehearing  overmled. 

HABALSON,  DOWDBLU  and  DBlNBO.>i. 
J  J.,  concur. 

TYSON,  J.  (dissenting).  The  question  In 
this  case  is  whether  a  retailer  of  liquor  in 
the  city  of  Montgomery  most  take  out  a 
county,  as  well  as  a  cl^  and  state,  license. 
The  court  below  held  tliat  he  was  exempt 
from  paying  the  county  license,  and  Issued 
a  mandamus  accordingly.  The  authority  of 
the  county  to  levy  such  a  tax  prior  to  the 
act  of  March  4,  1903  (Gen.  Acts  1903,  p. 
231),  was  found  In  the  act  of  March  B, 
1901  (Acta  190(M)1,  p.  2635),  which  is  In 
great  part  secUon  4122  of  the  Code  of  1896 
amended.  This  section  of  the  Code  did  not 
give  the  power  to  the  county  to  levy  a  tax 
on  licenses,  but  section  4123  did.  When  the 
act  of  1901  undertook  to  amend  section  4122, 
it  incorporated  In  its  body  section  4123,  say- 
ing that  the  counties  might  "add  to  the  taxes 
specified  In  this  section  such  amounts  not 
exceeding  fif^  per  cent  of  such  taxes,"  etc. 
The  act  of  March  4,  1903,  amends  various 
subdivisions  of  the  act  of  March  5,  1901, 
but  seems  to  leave  untouched  subdivision  83 
of  that  act  and  the  provisions  following  it 
on  page  2635,  authorizing  tbe  counties  to 
levy  a  license  In  the  cases  specified  In  "this 
section,"  meaning  section  4122  of  the  Code 
as  therein  amended.  The  proviso,  on  page 
231  o(  this  act  of  March  4,  1908,  however, 
evidently  Intended  to  embody  the  power  con- 
tained in  Code  1896,  S  4123,  and  In  the  act 
of  March  5,  1901  (Acts  1900-01.  p.  2635), 
but  by  detaching  the  proviso  from  the  sectlcm 
of  the  revenue  law  it  was  Intended  to  form 
a  part  of,  and  attaching  It  to  a  diflferent 
section,  Its  effect  Is  lost,  unless  "this  section" 
is  construed  to  mean  "this  act"  Such  a 
construction  is  allowable,  but  is  unnec^ary 
In  this  case,  since  the  same  provision  Is  In 
force  by  the  act  of  March  4,  1901,  If  not  by 
the  act  of  March  5,  1903.  Tbe  question, 
therefore.  Is,  as  we  have  stated,  whether  or 
not  the  appellee  must  pay  for  a  county 
license. 

It  is  Insisted  on  the  one  hand  that  the  last 
provision  of  Act  1908^  "repealing  all  laws 
and  parts  of  laws,  both  g«ieral  and  special, 
Inconalrtent  wltb  tlio  pvoTliIona  of  that  act," 
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Is  restricted  In  Its  operation  by  the  terms  of 
the  clause  granting  power  to  tbe  counties, 
because  It  says  the  coimtl^  may  levy  the 
tax  in  question  "except  In  cases  otherwise 
provided,"  and  that  in  this  case,  as  the  city 
charter  of  Montgomery  exempted  tbe  retailer 
from  the  tax,  tbe  case  was  otherwise  provided 
for,  and  consequently  the  repealing  clause 
would  not  operate  on  the  city  charter,  since 
there  would  be  no  InconslBtency  in  tbe  two 
acts.  On  tbe  other  hand  It  is  asserted  that 
this  argument  proves  too  much,  for  all  laws, 
general  or  special,  in  existence  when  tbe  act 
of  1903  was  passed,  regulating  in  a  different 
matter  county  taxation,  would  have  provided 
otherwise  than  that  act,  and  would  therefore 
restrict  the  grant  to  the  existing  status  and 
leave  nothing  for  the  repealing  clause  to  op- 
erate upon.  We  think  this  last  contention 
sound.  The  words  "except  In  cases  otherwise 
provided,"  In  the  clause  relating  to  county 
taxation  upon  licenses,  was  in  Code  1886, 
i  630,  and  Code  1896,  S  4123,  and  seems  to 
be  a  restriction  of  the  power  to  levy  the  tax 
therein  authorized  to  cases  not  otherwise  pro- 
vided for  by  tbe  general  law;  that  Is,  by  the 
Code.  There  are  In  section  4122  of  the  Code 
of  1896  and  in  the  act  of  March  5.  1901, 
and  the  act  of  March  4,  1903,  several  in- 
stances In  which  It  is  provided  either  that 
no  county  license  shall  he  exacted  or  that  one 
less  than  50  per  cent  of  tbe  state  license 
is  prescribed.  See  subdivisions  35-37  of  sec- 
tion 4122  of  the  Code  of  1896,  and  snbdlvl- 
Bions  SO,  59,  72,  of  the  act  of  March  4,  1901. 
It  was  therefore  necessary  for  tbe  general 
power  of  the  counties  to  levy  license  taxes 
to  be  restricted  so  as  not  to  operate  in  cases 
already  or  otherwise  provided  for  in  the 
general  revenue  law.  And  we  think  that  Is 
tbe  field  of  Its  operation. 

It  remains  to  consider  tbe  repealing  clause 
of  1903.  The  lower  court  held  that  the  pro- 
vision of  the  charter  of  the  city  of  Mont- 
gomery exempting  retailers  paying  the  city 
tax  from  a  county  tax,  if  otherwise  a  valid 
law,  was  not  repealed  by  tbe  act  of  1908, 
because  It  was  a  "local"  and  not  a  "si)eelal" 
law  according  to  tlie  definition  of  those  terms 
In  tbe  Constitution.  It  Is  natural  to  sup- 
pose that  tbe  Legislature,  enacting  laws  un- 
der tbe  Constitution,  would  use  terms  there- 
in defined  in  the  sense  of  such  definition. 
Without  looking  further,  therefore,  we  are 
authorized  to  adopt  the  meaning  of  the  words 
"local,"  "special,"  and  "general,"  as  applied 
to  laws  in  that  instrument,  and  thus  bold 
that  the  charter  of  the  city  of  Montgomery, 
authorizing  a  city  tax  and  exempting  pert^ons 
paying  it  from  the  county  tax,  being  a  "local" 
law.  Is  not  repealed  by  the  clause  of  the  act 
of  1903  specifying  general  and  special  laws 
Inconsistent  with  its  terms  as  being  repealed. 
Tbe  fact  that  the  act  In  Its  terms  of  repeal, 
which  occur  frequently  In  Its  body  as  well  as 
at  Its  conclusion,  carefully  excludes  local 
laws,  with  one  other  exception,  while  speci- 
fying goieral  and  special  laws,  shows  that 


there  was  no  Intention  to  street  local  laws, 
except  when  mentioned.  Tbe  revenue  law  of 
1884  (Acts  1884-85,  p.  70)  excepted  from  its 
operation  special  and  local  laws  relating  to 
.  county  taxation.  The  act  of  1903,  bi  its  re- 
pealing clauses  throughout  the  act,  omits  tbe 
word  "local,"  while  retaining  tbe  word  "spe- 
cial," as  applied  to  laws  repealed,  showing 
an  evident  Intent  to  make  a  distinction  be- 
tween them.  And  this  l^lslative  int«atlon 
is  further  manifested,  and.  Indeed,  made 
plain,  by  tbe  act  of  September  30,  1903 
(Gen.  Acts  1003,  p.  2^),  amendatory  of  tbe 
act  of  March  4,  1903,  passed  by  tbe  same 
legislative  body,  wherein  power  Is  again  con- 
ferred on  tbe  counties  to  levy  a  tax  of  50 
per  cent  etc.,  "provided,  that  the  provisions 
of  tbe  act  shall  not  afTect  the  exemptions 
provided  by  any  city  charter."  And  there 
appears  to  be  good  reason  why  the  retailer, 
paying  a  license  tax  to  the  city,  might  be  ex- 
empt from  the  county  tax;  for  the  tax  being 
for  government  protection  In  each  case,  and 
the  city  government  taking  the  place  in  large 
part  of  tbe  county  within  Its  limits,  it  Is 
-  not  unreasonable  that  tbe  exemption  from  tbe 
county  tax  should  be  allowed  in  view  of  tbe 
city  assessment 

Numerous  objections,  however,  are  urged  to 
the  exemption  claimed  under  the  charter  of 
the  city  of  Montgomery.  The  exemption.  It 
appears,  has  been  allowed  In  every  charter  of 
the  city  from  1837  to  this  date,  and  so,  as 
said  by  tbe  Judge  of  tbe  lower  court  "unless 
tbe  provision  has  been  repealed.  It  Is  still 
tbe  law."  We  have  held  that  It  is  not  re- 
pealed by  the  revenue  act  of  1903.  It  there- 
fore only  remains  to  consider  whether  It  is 
still  a  provision  of  tbe  city  charter.  The  con- 
tention Is  that  the  law  of  1837  was  repealed 
by  the  general  revision  of  the  city  charter 
by  the  act  of  1870,  because,  that  being  a 
general  revision  and  amendment  of  tbe  char* 
tor,  the  revised  act  Is  to  be  regarded  as  re- 
pealed by  the  general  law,  as  well  as  by  ex- 
press terms  of  the  Constitution  in  reference 
to  amendatory  statutes.  It  could  hardly  be 
held  that  the  amendatory  statute  repeals  by 
implication  a  term  of  the  old  statute  which 
Is  expressly  Incorporated  in  its  body.  And 
if  tbe  old  (charter  of  1837)  contained  two 
distinct  subjects  which  could  not  be  joined 
In  a  new  law,  the  constitutional  provision 
would  not  repeal  what  could  not  be  re-enacted. 
In  such  cases  the  new  law  would  be  a  r^eal 
of  all  of  tbe  old  laws  which  could  have  been 
re-enacted.  If,  then,  It  was  nnconstltutional 
to  prescribe  In  the  charter  act  of  1870  (Acts 
1869-70,  p.  368)  the  legislative  effect  of  paying 
a  city  license,  the  passage  of  that  act  would 
not  repeal  the  valid  expression  of  such  effect 
in  a  previous  law.  The  conclusion,  therefore, 
la  that  the  exemption  claimed  is  supported  by 
law,  so  far  as  tbe  objection  we  are  consider- 
ing is  concerned,  whether  it  was  carried  for- 
ward by  the  act  of  1870  or  by  the  charter 
act  of  1893. 

But  we  think  that  It  is  oompatnt  for  the 
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Lesrlslature,  In  granting  or  amending  tna 
charter  of  a  dty,  to  prescribe  the  entire  legis- 
lative effect  of  what  Is  authorized.  If  a 
dty  license  is  authorized  for  certain  catlings 
and  occupations,  it  would  be  singular  that, 
the  Legislature  could  not  say,  in  the  same 
act  and  as  germane  thereto,  that  the  pajrment 
of  snch  license  fees  should  be  In  lieu  of  coun- 
ty license  fees  for  the  same  district;  and 
granting  in  snch  cases  an  exemption  from 
the  county  license  la  nothing  more  than  saying 
■what  shall  be  the  legislative  effect  of  the  city 
license.  The  question  would  naturally  arise, 
in  any  enactment  of  municipal  laws  granting 
authority  to  levy  license  taxes,  whether  the 
county  extending  over  the  same  territory 
should  also  exact  a  license  tax.  The  Legis- 
lature could  not  possibly  pass  such  a  law 
without  contemplating  that  the  eCfect  would, 
unless  provided  against,  be  to  make  persons 
pay  two  license  taxes  besides  that  to  the 
state.  It  Is  thus  ratlrely  germane  to  the 
subject  of  such  an  enactment  to  prescribe 
the  effect  of  Its  passage,  which  is  done  by  say- 
ing that  the  city  license  shall  be  in  Hen  of 
the  county  license.  The  case  of  City  Oouncll 
T.  Nat.  Building  &  Loan  Association,  lOS  Ala. 
336,  18  South.  816,  Is  directly  in  point.  See, 
also.  White  v.  Burgln,  113  Ala.  170,  178,  21 
South.  832;  Ballentyne  v.  WIckersham,  75 
Ala.  633.  The  case  of  Woolf  v.  Taylor,  98 
Ala.  254,  13  South.  688,  la  not  at  all  opposed 
to  this  view. 

It  is  next  insisted  that  the  exemption  Is 
anconstitutional  because  It  creates  a  favored 
class  of  those  doing  business  In  the  city  of 
Montgomery.  It  does  by  no  means  appear 
but  that  supposed  favored  class  in  this  In- 
stance, residing  in  the  city,  do  not  have  to 
pay  more  than  those  residing  In  the  country. 
Travelers'  Ins.  Co.  v.  Connecticut,  185  U.  S. 
864-368.  22  Sup.  Ct.  673,  46  L.  Ed.  949.  Ab- 
solute equality  In  taxation  is  Impossible,  par- 
ticularly In  license  taxation.  Tappan  v. 
Merchants'  N.  B.,  19  Wall.  490,  22  L.  Ed. 
189:  State  Ry.  Tax  Cases,  92  U.  B.  675,  612, 
23  L.  Ed.  663.  Taxation  for  revenue,  wheth- 
er paid  to  the  state,  or  cities  or  counties, 
Is  all  to  support  state  government,  and  It  is 
entirely  competent  for  the  state  to  prescribe 
that  the  payment  of  a  city  license  tax  shall 
be  In  lieu  of  a  county  license  tax  for  the 
same  district.  Travelers'  Ins.  Co.  v.  Connect- 
icut, supra.  Tbere  Is  no  111^1  discrimina- 
tion when  all  persons  in  the  same  situation 
are  taxed  alike,  which  is  done  in  this  case; 
and  there  Is  no  nnjust  discrimination  In  re- 
quiring licenses  to  be  rated  according  to  the 
location  of  the  business  stand,  or  oth^r  mat- 
ters supposed  to  affect  the  proftts  of  the  busl- 
nen,  or  In  providing  that  the  payment  of 
a  city  license  shall  be  in  lieu  of  a  county 
license  for  the  same  location  and  district. 
License  taxation  la  not  a  tax  on  property,  and 
la  not  governed  by  the  rules  of  uniformity 
and  enufllttv  prewrlbed  for  taxntion  on  val- 
ues Saks  T.  Mayor,  120  Ala.  190.  24  Sonth. 
728;  Qoldsmlth  r.  Mayor,  120  Ala.  182,  24 


South.  609.  It  makes  no  difference,  then,  hi 
this  case,  whether  the  charter  act  of  the 
city  of  Montgomery,  approved  Febrnai-y  J, 
1893,  was  or  was  not  properly  enacted,  as  the 
exemption  In  question  U  svq^portod  by  that; 
If  valid,  and  by  the  prior  acts,  If  it  Is  invalid. 

SIMPSON  and  ANDBRSON,  33.,  concur 
with  TYSON,  J. 


CAMPBELL  V.  NOBLE. 

(Supreme  Conrt  of  Alabama.   April  28,  1906* 
Rehearini  Denied  June  80,  1906.) 

1.  ACKNOWLEDOMENT  —  MaBBIED  WOXEN  — 

Conveyance  of  Hohestead. 

Where  a  husband  owned  a  Ufe  estate  As 
land  occupied  by  himself  and  wife  as  a  home- 
stead,  ana  the  wife  owned  a  vested  remainder 
In  fee,  the  grantee  In  their  conveyance  had  the 
whole  title  after  the  husband's  death,  notwith- 
standing that  the  wife  was  not  examined  sep- 
arate and  apart  from  her  husband. 

2.  TauBTa— Buui^NO  Tbust— Dun  or  Bu- 
OAiH  Ann  Salb. 

The  common-law  rule  that  a  coDstderatlon 
was  necessary  in  a  deed  of  bargain  and  sale  in 
order  to  prevent  a  resulting  trust  Is  abolished 
by  the  statute,  declaring  in  effect  that  a  con- 
veyance shall  pass  the  fee  unless  a  contrary  In- 
tention Is  clearly  expressed  In  the  conveyance. 

[Ed.  Note — For  cases  in  point,  Me  vol.  47, 
Cent.  Dig.  Trusts.  {  98.] 

3.  AnvEBSK  Possession  —  Statdtobt  Pbovi- 
sioNs— Notice  of  Claim. 

Adverse  possession  is  not  available,  where 
DO  declaration  of  an  latentioa  to  claim  adverse- 
ly has  been  Sled  in  the  office  of  the  judge  of 
probate  as  required  by  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  1, 
Gent.  Dig.  Adverse  PosBesslon.  |9  128-13a] 

Appeal  from  City  Court  of  Montgomery 

County;  A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  Ida  P.  Noble  against  Mattle  Camp- 
bell. From  a  decree  in  favor  of  complainant, 
defendant  appeals,    Reversed  and  rendered. 

Plaintiff  filed  a  blU  seeking  to  quiet  title 
to  a  certain  lot  In  the  city  of  Montgomery, 
making  the  necessary  allegations  under  the 
statute.  Defendant  answered,  denying  the 
facts  alleged  In  the  bill,  and  set  up  by  way  of 
cross-bill  her  claim  to  said  real  estate,  and 
asked  for  affirmative  relief  against  the  com- 
plainant In  the  original  bill.  Plaintiff 
answered  the  cross-bill,  alleging  a  want  of 
consideration  for  the  deed  from  Susan  Boy- 
seau  to  defendant,  and  alleging,  also,  that  it 
was  tbe  homestead  of  said  Susan  Boyseau 
and  her  husband,  and  that  the  said  deed  was 
void,  for  that  It  was  not  separately  acknowl- 
edged by  Bald  Susan  Boyseau.  Plaintiff  also 
alleges  that  Susan  Boyseau  left  a  last  wilt 
and  testament,  which  had  been  duly  probated, 
leaving  said  lot  to  her.  She  also  alleges  a 
deed  from  one  Harris,  the  husband  of  said 
Susan  at  the  time  of  her  death.  She  pleads 
tbe  statute  of  limitation  of  ten  years,  Inex- 
cusable laches  and  neglect  In  attempting  to 
enforce -claim,  and  other  things.  Defendant 
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excepts  to  the  aBswer  of  Ida  Noble,  stating 
tliat  the  deed  tbereln  referred  to  was  without 
consideration,  on  the  ground  that  a  consider- 
ation Is  not  necessary  to  support  the  deed  In 
this  case.  She  excepts  to  that  part  of  the 
answer  setting  up  adverse  possession  of  the 
premises  by  Susan  Harris  on  the  ground  that 
no  notice  of  said  claim  Is  alleged  to  have 
been  filed  In  the  office  of  the  judge  of  probate 
of  Montgomery  county  as  required  by  law. 
She  excepts  to  that  part  of  said  answer 
setting  up  that  the  premises  were  the  home- 
stead of  said  Susan  and  Howard  Boyseau, 
because  the  answer  shows  that  the  interest 
held  by  said  Howard  Boyseau  had  expired 
at  his  death,  and  because  no  separate  exami- 
nation of  the  wife  Is  necessary  to  a  valid  con- 
veyance of  a  homestead  owned  by  her.  Upon 
a  bearing  of  the  cause,  the  chancellor  granted 
complainant  relief  prayed  for,  and  decreeing 
that  the  respondent  had  no  title  or  Interest 
In  the  land.  From  this  decree,  respondent 
appeals. 

Marks  ft  Sayre,  for  appellant:  Ray  RoBh- 
ton,  for  appellee. 

DOWDELL,  J.  The  main  question  In  this 
case  Is  whether  the  deed  from  Howard  and 
Susan  Boyseau  to  Mattle'B.  Campbell  of 
December  10,  1892,  Is  void  for  failure  of  an 
examination  of  the  wife  separate  and  apart 
from  the  husband.  It  appears  from  the  un- 
disputed evidence  that  at  the  date  of  the 
execution  of  the  deed  Howard  and  Susan  oc- 
cupied the  land  In  question  as  a  homestead; 
that  Howard,  the  husband,  held  and  owned  a 
life  estate  in  the  property,  and  Susan,  the 
wife,  held  and  owned  a  vested  remainder  in 
fee.  At  the  time  of  the  filing  of  the  bill 
Howard  was  dead.  An  examination  of  the 
wife  separate  and  apart  from  the  husband  la 
required  only  where  a  conveyance  Is  made 
of  the  homestead  of  the  husband.  Dawson 
v.  BurruB,  73  Ala.  111.  A  conveyance  of  the 
homestead  without  an  examination  of  the 
wife  separate  and  apart  from  the  husband  Is 
not  necessarily  void  in  toto.  In  Snedecor  v. 
Freeman,  71  Ala.  144,  It  was  said:  "If  the 
ownership  be  fractional,  or  less  than  a  fee, 
the  exemption  is  fractional,  and  continues 
only  80  long  as  the  title  of  the  owner  and 
occupant  lasts."  Again,  In  McGulre  v.  Van 
Pelt,  55  Ala.  363,  in  a  case  where  the  convey- 
ance carved  a  larger  area  than  allowed  as  a 
homestead  exemption,  it  was  said:  "The  hus* 
band's  disability  to  convey  extended  only 
to  this  80  acres  to  be  carved  out  of  the  en- 
tire tract.  •  •  •  The  power  to  alienate 
was  limited  only  by  the  quality  and  quantity 
of  the  estate."  See,  also,  Gamer  t.  Bond. 
61  Ala.  84;  De  Graffenrled  t.  Clark,  Ala. 
425. 

In  this  case  the  husband's  estate  expired 
by  limitation  with  bis  death,  and  the  only 
question,  therefore,  Is  whether  the  deed  pass- 
ed the  estate  of  the  wife,  Susan.   If  the  deed 


had  been  confined  to  the  conveyance  of 
Susan's  remainder  interest  in  the  estate.  It 
Is  quite  clear  that  no  examination  of  the  wife 
separate  and  apart  from  the  husband  wotild 
have  been  required  or  necessary  to  the  ralid- 
Ity  of  the  conveyance,  since  there  would 
have  been  no  conveyance  of  the  hosband's 
homestead.  We  are  of  the  opinion,  under  the 
above  authorities  and  reasoning,  that  the 
conveyance  was  a  valid  one  of  the  wife's  fee 
In  the  laud.  The  old  common-law  rule  that 
a  consideration  was  necessary  In  a  deed  of 
bargain  and  sale  In  order  to  prevent  a  re- 
sulting trust  no  longer  obtains.  2  Devlin  on 
Deeds,  SS  817,  1189.  In  this  state  the  ques 
tlon  is  put  at  rest  by  the  statute,  declaring 
in  ^ect  that  all  conveyances  shall  pass  the 
fee  unless  a  contrary  Intention  is  clearly  ex- 
pressed in  the  conveyance.  Patton  v.  Beech- 
er,  62  Ala.  589.  No  fraud  Is  allied  In  the 
execution  of  the  deed  in  question,  and  a  con- 
sideration is  not  necesaaiy  betveen  these 
parties. 

There  is  nothing  in  the  suggestion  of  ad- 
verse possession  as  a  defense  against  the 
deed,  since  no  declaration  of  an  intention  to 
claim  adversely  was  ever  filed  In  the  office  of 
the  Judge  of  probate.  Scales  v.  Otts,  127  Ala. 
582,  29  South.  63.  The  decree  appealed  from 
will  be  reversed,  and  one  will  be  here  render- 
ed denying  relief  to  the  complainant  in  the 
original  bill  and  granting  relief  to  the  re- 
spondent as  prayed  for  In  hw  cross-bill. 

Rerersad  and  rendered. 

HARALSON,  ANDERSON,  and  DEXSON. 
JJ..  concur. 

A.  G.  RHODES  &  SON  Oa  T.  CHARLES- 
TON. 

(Supreme  Court  of  Alabama.  Uay  80,  1906L 
Rehearing  Denied  June  80,  lOOlB.) 

1.  ApPEAii— Objectior  Not  Hadk  Bklow. 

One  may  not  complain  on  appeal  of  the 
allowing  of  an  amendment  to  a  pleading;  he 
not  having  objected  to  the  court  allowing  it,  and 
not  having  moved  to  strike  it  after  it  was 
made. 

[Ed.  Note. — For  cases  In  point,  see  vol  2, 
Cent.  Dig.  Appeal  and  Error.  «  1490;  ToL  8^ 
Cent.  Dig.  Pleadhig,  H  1408-1412.] 

2.  Samk— Mattbbb  Not  iMSisTEn  on  m  Baicr. 

An  assignment  of  error,  not  having  been 
Insisted  on  in  the  brief,  farther  than  to  rqyeat 
it,  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  voL  8* 
Cent.  Dig.  Appeal  and  Error,  H  ^06-4262.] 

3.  SaHB— PBESUMFTIOn. 

Where  a  plea  is  open  to  demurrer  mt  any 
ground,  and  tbe  record  does  not  show  the  de- 
murrer, which  was  sostained  thereto,  it  will 
be  presumed  the  ruling  was  properly  made. 

[Ed.  Note. — For  cases  in  point,  see_  vol.  3, 
Cent  Dig.  Appeal  and  Error,  SI  ST06-370a] 

4.  Same— LiuiTiNO  Bxckpxion. 

An  exception  to  a  cli&rge  on  a  particolar 
ground  will  not  authorise  review  of  it  on  any 
other  ground  for  objection. 

[Ed.  Note. — For  cases  in  point,        voL  2, 
Gent  Dig.  Appeal  and  Error,  |  163L] 
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Appeal  from  Citj  Gout  vt  MontsomeEr; 
^  D.  Sayr^  Judge. 

"Not  offlclally  reported." 

Action  by  Lanra  Oharleston  against  the 
A.  O.  BlwdeB  &  Son  Oompany.  Jndgmoit 
tat  plaintiff.  Defendant  am^l>-  Affirmed. 

This  was  an  action  by  appellee  against 
appellant  for  trespass  to  real^  by  breaking 
4uid  ent^lng  a  dwelling  bouse  and  removing 
>tbertfrom  certain  furniture  and  bonsebold  ef- 
fects. Plaintiff  offered  to  amend  ber  com- 
plaint by  addli%  two  counts.  wUcb  was  al- 
lowed by  tbe  court  It  Is  not  sbown  by  tbe 
record  tliat  any  objection  was  made  to  this  In 
the  lower  conrt  or  that  motion  was  entered 
'to  strike  the  aamew  Tbe  defoidant  sought  to 
Justify  under  a  lease  contract  made  with 
plaintiff  by  whldi  title  was  retained  In  tbe 
furniture  until  paid  fOr,  the  fact  tbat  It 
bad  not  been  paid  for,  several  defattlts  in  pay- 
men^  and  autliortty  In  the  contract  to  re- 
fake.  D^urrers  were  Interposed  and  sus- 
tained to  these  pleas.  There  was  verdict 
-and  jndgmoit  for  plaintiff  for  |90,  and  de- 
■fendant  appeals. 

Jj.  A.  Sanderson,  tor  appellant  Mark  D. 
Bralnard,  for  aM>dle& 

DBNSON,  J.  No  Objection  appears  to 
liave  been  made  by  the  defendant  to  the  court 
allowing  the  amendment  to  the  complaint  nor 
■was  any  motion  made  to  strike  the  amend- 
mmt  after  it  was  made.  Hence  the  first 
-ground  In  the  assignment  of  erron  Is  not  well 
founded. 

The  second  ground  In  the  asslgnmoit  of  er- 
:ror8  Is  not  Insisted  on  In  brief  of  counsel  for 
:the  appellant  and  we  will  regard  It  as 
waived.  2  Mayfield's  Dig.  p.  183. 

It  is  clear  from  the  reading  of  pleas  2  and 
-3  that  th«y  are  not  well  pleaded  to  the  counts 
•ot  tbe  complaint  that  claim  damages  for 
breaking  into  plaintiff's  dwelling.  Whether 
•or  not  the  demurrer  to  the  pleas,  which  was 
sustained  by  the  court,  was  in  writing,  makes 
no  difference.  Where  demurrer  has  been 
aostained,  and  the  demurrer  Is  not  shown 
4ty  tbe  record,  it  will  be  presumed  by  this 
•court  in  support  of  the  ruling  of  tbe  trial 
-court  that  it  was  properly  made,  when  tbe 
plea  is  open  to  demurrer  on  any  ground. 

Charges  1,  3,  and  4  were  properly  refused. 
There  being  several  counts  In  the  complaint, 
these  charges  were  In  bad  form,  If  good  other- 
wise. Goldstein  v.  I^ake,  138  Ala.  573,  S6 
South.  458. 

The  seventh  ground  In  the  assignment  of  er- 
rors has  not  beeai  insisted  on  in  the  brief  of 
appellant's  counsel.  What  Is  said  In  the 
brief  as  to  this  ground  Is  a  mere  repetition  of 
the  assignment   2  Mayfield's'  Dig.  p.  133,  i 

«s. 

The  refusal  by  tbe  court  to  give  the  general 
-affirmative  charge  has  been  assigned  as  er- 
lOT,  but  tbe  assignment  has  not  been  Insisted 
-apon  in  brief  of  counseL  Following  our  mle, 


the  asslgnmoit  will  not  be  considered.  Ken- 
an T.  Lindsay,  127  Ala.  270,  28  South.  570; 
Pearson  v.  Adams,  129  Ala.  169, 29  South.  977. 

The  defendant  excepted  to  a  part  of  the 
oral  charge,  the  exception  being  in  this  lan- 
guage, namely:  "To  so  much  of  tbe  charge 
set  out  above  the  defendant  excepted  as  be- 
ing tbe  general  affirmative  charge  for  the 
plaintiff."  Upon  an  inspection  of  tbe  oral 
charge.  It  is  quite  clear  that  It  Is  not  subject 
to  the  particular  exception  reserved,  and,  as 
the  defendant  saw  proper'to  particularize  the 
ground  of  his  exception,  we  cannot  go  beyond 
tbe  ground  stated  In  the  exception. 

We  have  found  no  error  in  the  record,  and 
the  Judgmoit  Is  affirmed. 

Affirmed. 

WEAKLBT.  a  J.,  and  HABALSON  and 
DOWDDLLh  J  J.,  concur. 


SMITH  T.  HILTON. 
(Supreme  Court  of  Alabama.  June  80,  1906.) 

1.  JusnoBS  or  the  Peace— <3uAijrioATioH— 
Void  Acts. 

Where,  at  the  time  a  Justice  of  the  peace 
Issued  an  attachment,  hii  oflSce  had  expired,  and 
he  had  failed  to  give  an  official  bond  as  required 
by  Gen.  Acts  1903,  p.  23S,  providing  that  a 
failure  to  execute  sucn  bond  vacates  the  office, 
the  attachment  was  void. 

[E}d.  Note. — For  cases  In  point,  see  vol.  31, 
Cent  Dig.  Justices  of  tbe  Peace,  S  8*] 

2.  SHEBTfrS  AHD  COITBTABLES  —  WBOHQIITL 
ATTACHUBIfT— VOXn  WKIT  A8  DIFIKSB. 

Defendant  a  constable  levied  on  certain 
cotton  under  a  void  writ,  and  delivered  the  same 
to  plaintiira  landlord,  who  sold  the  cotton  and 
applied  the  proceeds  to  an'  allied  indebtedness 
Of  plaintiff  tor  rent  Beld  that  though  plaintiff 
was  indebted  to  his  landlord  to  an  amount  ex- 
ceeding  tbe  value  of  the  cotton,  such  ^cts  con- 
stitute no  defense  to  an  action  sgainst  the  con- 
stable for  conversion. 

[Ed.  Note. — ^For  cases  In  point  see  voL  31, 
Cent  Dig.  Justices  of  the  Peace,  |  143.] 

Appeal  from  Circuit  Court  Geneva  County ; 
H.  A.  Pearce,  Judge. 

*?o  be  offlclally  reported." 

Action  by  A.  H.  Hilton,  against  W.  H. 
Smith.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Espy  &  Farmer,  for  appellant  B.  P.  Cole- 
man, for  appellee. 

HARALSON,  J.  It  seems  to  be  admitted 
on  both  sides,  tbat  C.  A.  Hardwlck,  wbo  is- 
sued the  attachment  in  favor  of  K.  Blackmon, 
against  tbe  plaintiff  in  this  case.  A.  H.  Hil- 
ton, was  not  In  fact  a  Justice  of  the  pence,  at 
tbe  time  he  issued  such  attachment  He  had 
been  a  Justice,  whose  term  of  office  had  ex- 
pired, and  he  failed  to  give  an  official  bond 
by  the  10th  of  September,  1904,  as  required  by 
Act  approved  17th  September,  1903  (Oen.  Acts 
1903,  p.  238),  which  act  provides,  that  the 
failure  to  execute  such  bond  by  that  date,  va- 
cated tbe  office. 
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The  attachment  was  Issued,  therefore,  by  a 
person  not  authorized,  and  it  was  of  do  more 
legal  effect  than  ff  It  had  been  Isaned  by  a  pri- 
vate IndiTldual.  The  writ  that  was  Issued 
was  void,  and  would  not  support  a  lery.  On 
the  motion  of  plaintiff,  said  Hardwick  dis- 
missed said  attachment,  as  is  stated  in  the 
bill  of  exceptions.  This  means  nothing  more 
nor  less,  than  that  said  Hardwick  repudiated 
said  attachment,  as  baring  been  inadvertently 
and  Improperly  Issued  by  him,  and  that  be 
would  have  nothing  more  to  do  with  the  mat* 
ter. 

Before  this  action  on  the  part  of  said  Hard- 
wicb,  the  constable,  W.  H.  Smith,  into  whose 
hands  the  writ  of  attachment  went,  turned  the 
bale  of  cotton,  on  which  he  had  levied  the  writ, 
in  to  the  hands  of  K.  Blackmon,  who  claimed 
an  Interest  in  the  cotton  levied  on,  upon 
Bladcmon  giving  him  an  indemnlfyli^  bond. 
The  contention  betn-een  the  plaintiff  and 
Blackmon  was,  as  appears  by  the  bill  of  ex- 
ceptions, that  plaintiff  had  rented  laud  from 
BInckmon  for  the  year  1904,  at  a  stated  rent, 
and  made  a  (Top  on  It.  for  which,  as  be  al- 
leges, he  paid  Blackmon,  $60,  which  was  all 
that  he  owed  for  rent  of  the  land.  Blackmon, 
on  the  other  hand,  claimed  that  plaintiff  had 
not  paid  all  his  rent,  but  owed  him  more  on 
that  accoont,  than  the  bale  of  cotton  was 
worth.  Therefore,  Blackmon  sold  the  bale  of 
cotton  and  applied  the  proceeds,  as  he  con- 
tends, towards  the  payment  of  the  rent  still 
owing  by  plaintiff  to  him. 

Thereupon,  plaintiff  commenced  this  action 
In  trover  against  W.  H.  Smith,  the  constable, 
for  the  conversion  of  said  bale  of  cotton. 
The  defendant  filed  the  plea  of  not  gnlity,  and 
another  plea,  which  Is  not  set  out  in  the  rec- 
ord proper,  nor  In  the  bill  of  exceptions, 
which  plea  waa,  on  motion  of  plaintiff,  atrlck< 
en  out  Whether  properly  or  Improperly 
atrltft^  we  are  unable  and  are  not  called  on 
to  adjndge,  since  we  are  not  Infcwmed  of  the 
nature  and  character  of  said  plea.  The  case 
was  tried  on  the  plea  of  the  gena-al  Issue,  and 
the  court  gave  the  genwal  cha^  for  the 
plaintiff.  It  also  Instructed  the  Jury,  that  the 
measure  of  plalntUTa  damages  would  be  the 
ralne  of  the  cotton  at  the  time  of  the  conr»- 
slon  of  the  same  wlfh  Interest  fnun  date  of 
the  conversion  to  the  time  of  the  trlaL 
These  charges  are  aasigned  as  error,  and  only 
the  first  la  Insisted  on  In  argnment 

As  we  have  stated,  the  contention  of  de- 
fendant Is,  that  If  plaintiff  was  Indited  to 
Blackmon,  his  landlord,  for  a  balance  due  on 
rents  for  1904,  and  Blackmon,  after  defend- 
ant delivered  the  cotton  to  him.  sold  It,  and 
applied  the  proceeds  to  that  Indebteness,  this 
plaintiff  could  not  recover  In  the  case,  if  the 
value  of  the  cotton  sold  did  not  exceed  plaln- 
tlfTs  alleged  indebtedness  to  Blackmon.  This 
is  tantamount  to  saying,  that  If  A.  owes  B. 
a  debt  the  latter  has  the  legal  right  to  take 
possession  of  A.*b  personal  property,  without 
bis  consent  and  dlflpose  of  It,  and  apply  the 


proceeds  of  bis  sale  to  his  debt  without  liabil- 
ity therefor. 

In  Belser  v.  Youngblood,  108  Ala.  640.  15 
South.  863,  we  held,  that  when  a  tenant  wbo 
baa  executed  a  mortgage  on  the  crops  grown 
on  leased  premises,  sells  a  portion  of  sacta 
crops  without  Instruction  or  authority  of  bis 
landlord,  the  purchaser  is  liable  In  trover  to 
the  mortgagee,  though  the  proceeds  of  tbe 
sale  were  paid  to  tbe  landlord  in  payment  of 
rent  due  him.   It  was  th^e  said,  that  a  dif- 
ferent rule,  would  sanction  a  dangerous  prec- 
edent, and  contrary  to  the  former  rulings  of 
the  court.   Keith  v.  Ham.  89  Ala.  890,  T 
South.  234;   Bird  T.  Womack.  69  Ala.  392; 
Hlgglns  V.  Whitney,  24  Wend.  380.    In  Bird 
V.  Womack,  supra,  which  was  an  action  of 
trespass  de  bonis  asportatls.  It  was  held,  tbat 
if  the  defendant,  being  a  mere  trespasser,  bas 
applied  the  property  seized  by  him  to  the 
plaintiff's  use,  but  without  authority,  and 
without  plaintiff's  consent,  express  or  implied, 
this  fact  Is  not  available  to  blm  In  mitigation 
of  damages,  although  tbe  use  to  which  tbe 
property  was  applied,  was  the  satisfaction  of 
a  lien  which  a  third  party  held  thereon.  In 
the  course  of  the  opinion  it  was  said:   "If  de- 
fendants generally,  were  permitted  to  invoke 
such  a  defense,  they  wonld  be  enconi^figed  In 
pragmatical  interferencea  with  the  property 
of  third  persons,  and,  perhaps,  to  such  an  ex- 
tent as  frequently  to  endanger  the  public 
peace.   It  is  carrying  the  rule  sufficlratly  far 
to  accord  this  right  of  recoupment  to  parties 
who  holds  lieas  on  property,  which  is  the  8ut>< 
ject  of  conversion  or  trespass,  and  we  are  not 
inclined  to  extend  Ite  operation  further,  de- 
spite the  hardship  of  the  principle  In  manx 
cases." 

We  find  no  error  In  tbe  record,  and  th» 
Judgment  below  is  afSrmed. 

WEAKLEY,  G.  J.,  and  DOWDELL  and 
DENSON.  JJ,,  concur. 


ANDERSON  et  al.  v.  BUCKLEY  et  aL 

(Sapreme  Court  of  Alabama.  Mbt  31,  1906. 
Rehearing  Denied  Jane  30,  1906.) 

1.  IltSURAKCE  —  DlSSOLUTIOn  OT  C0ICPA.NT  — 

Assets. 

Some  of  the  shareholders,  io  pursuance 
of  a  resolution  of  the  board  of  directors,  exe- 
cuted notes  to  an  Insurance  corporation,  and 
tbe  resoloUon  provided  tluit  on  a  dissolution  of 
the  corporation  such  stockholders  as  should  not 
make  such  contributions  should  not  be  entitled 
to  participate  in  any  fund  to  be  derived  there- 
from :  the  contribution  being  intended  for  the 
benefit  only  of  tbe  creditors  of  the  company. 
Held,  tbat  though  there  waa  a  oonalderation, 
in  that  the  notes  were  glvMi  to  raise  the  capital 
stock  of  the  company  to  a  sun  where  It  couM 
continue  business  without  forfeitini?  its  charter, 
on  a  dissolution  of  the  corporation  and  pay- 
ment of  Its  debts  in  full  the  collection  of  the 
notes  and  distribution  of  tbe  proceeds  arnmg 
the  stockholders  waa  not  authorized. 

2.  Estoppel— Repsesentations. 

The  fact  that  a  statement  Sled  by  the  In- 
surance GOrporatitm  under  Code  1600,  {  1100^ 
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Teqniring  the  filing  with  the  State  Auditor  of  a 
•tatemeDt  showing  the  corporate  assetB,  etc, 
■hewed  the  notes  as  part  of  the  assets  of  the 
corporatiOD  and  that  by  the  statement  a  con- 
tiiluation  of  the  company'B  franchise  was  se- 
cured, did  not  estop  the  sharefaolders  who  had 
executed  the  notes  from  denying  that  they  were 
unconditlcHwI  obligations. 

Appeal  from  Olty  Oonrt  of  Montgomery; 
A.  D.  Sayrd,  Judge. 

"To  be  officially  reported." 

Suit  by  P.  J.  Anderson  and  another  against 
O.  W.  Buckley  and  others.  From  a  decree  In 
favor  of  defendants,  complainants  appeal. 
Affirmed. 

This  was  a  bill  filed  by  appellant  and  oth- 
ers, minority  etockbolders,  against  the  appel- 
lee and  others,  as  board  of  directors,  alleging 
the  incorporation  of  the  Capital  City  Fire  In- 
surance Company,  the  expiration  of  Its  char- 
ter by  limitation,  its  dissolution,  and  the 
■winding  up  of  Its  nCfairs  by  Its  board  of  con- 
trol. It  charges  that  valuable  assets  In  the 
shape  of  notes  of  various  parties,  among  than 
a  number  of  trustees  of  the  corporation,  and 
other  valuable  assets,  have  passed  into  the 
hands  of  these  trustees,  and  that  the  outstand- 
ing debts  and  liabilities  of  the  corporation 
amount  to  not  more  than  $40,000.  The  bill 
also  alleges  that  the  trustees  or  board  of  con- 
trol are  making  no  effort  to  collect  the  notes, 
but  are  permitting  the  same  to  become  barred 
by  the  statute  of  limitations.  The  prayer 
Is  for  an  accounting  by  the  defendants  named 
respectively  herein,  that  they  be  removed 
from  being  trustees  of  the  corporation,  and 
that  some  proper  person  be  appointed  as  a 
receiver  to  take  charge  of  and  collect  the  as- 
sets. 

Gtmtor  &  Oontar,  fw  aK>ellant8.  Horace 
Strlngfellow,  for  appellees. 

HABATjBON,  J.  ^nwre  ifl  but  a  idnsle  qtu*- 
tton  iveeoited  on  this  appeal,  vlx.:  Wheth- 
er certain  notes  executed  by  the  reBpondraits 
to  CcHnmerclal  Fire  Insurance  GcHnpany, 
Should  be  treated  as  general  assets  of  the 
oorporatim  after  dissolution  and  collected  for 
distribution  am<»ig  tbe  stoc&boldNS.  The 
facts  necessary  fttr  a  fair  cmi^deratlon  of  tbe 
qnestlon  are  these:  The  notes  were  executed 
solely  In  punniance  of  a  resolntfon  of  tbe 
directors  of  the  company  at  a  meeting  when 
respondents  and  complainant  Anderson,  all  of 
whom  were  directors,  were  present.  This 
resolution  directed  tbe  vice-president  to  call 
upon  the  sevwal  shar^olders  to  contribute 
to  tbe  capital  stock  of  the  company  in  propor- 
tion to  their  several  holdings,  "and  to  accept 
for  such  contributions  tbe  demand  note  of  tbe 
ccmtribntors  but  upon  a  dissolutlan  of  the 
cwporatlon  or  the  winding  up  of  Its  affairs 
Bttch  Btookholders  as  shall  not  make  such  con- 
tributions shall  not  be  entitled  to  participate 
in  any  fund  to  be  deri^-ed  tlierefroni.  Such 
contribution  being  Intmded  for  tbe  bmeflt 
•nly  of  the  creditors  of  the  company.**  Com- 
plainants were  non-coutrlbuting  stockholders. 


Soon  after  the  notes  were  glvm,  the  secre- 
tary and  manager  of  the  company,  pr^ared 
the  statement  required  by  section  1109  of 
the  Code  of  1896  to  be  filed  In  the  office  of  tbe 
State  Auditor.  This  statement  submitted  to 
and  approved  by  the  directors,  included 
these  notes  as  part  of  the  assets  of  the  com- 
pany and  were  filed  with  the  Auditor.  Un- 
less the  notes  had  been  so  used  as  assets  of 
tbe  company  the  condition  of  the  company 
was  such  as  it  was  regarded  by  the  directors 
as  subjecting  the  company  to  have  its  author- 
ity to  continue  buMness  revoked  by  order  of 
the  Auditor  under  authority  of  section  1208 
of  the  Code  of  1886.  The  notes  were  wholly 
without  considmtlon  except  as  shown,  were 
given  for  the  accommodation  of  the  company, 
to  be  used  only  as  needed  in  payment  of  the 
company's  debts,  and  none  of  the  makers 
received  any  thing  for  the  notes.  The  debtft 
of  the  company  have  all  been  paid  and  there 
is  no  need  fbr  the  collection  of  the  notes  for 
the  purposes  expressed  in  the  resolnticm  under 
which  th^  were  gAvoi.  It  is  now  contended 
that  the  notes  should  be  collected  as  other  as- 
sets and  distributed  among  the  stockholders 
generally. 

When  the  case  was  here  on  a  former  appeal 
we  held  that  "these  notes  are  absolutely  with- 
out consideration  as  to  these  complainants, 
wtio  are  not  creditors,  but  merely  stiarehold- 
ers  of  the  corporation,  and  not  contrlbutiiuc 
shareliolders  under  said  resolution."  Ander- 
son T.  Buckley.  120  Ala.  623,  28  South.  729. 

It  is  Insisted  that  under  the  facte  as  now 
presented  a  CMisiderstlon  Is  shown,  that  the 
notes  were  e^ven  to  raise  the  cspltel  ntodk 
of  the  company  to  a  sum  where  it  could  cim- 
thiue  butiness  without  fbrfetting  Ita  charter; 
that  a  statement  was  tiled  biclndlng  these 
notes  as  assets,  and  on  the  faith  of  such  state- 
ment It  was  permitted  to  ccmtlnue  business, 
and  the  stockholders  snffered  the  risk  of  loss- 
es by  a  continuance  in  business.  This  riiik 
is  said  to  be  a  sufflclrat  considerstlmi  fbr 
ttie  notes.  If  we  concede  for  ai^rument  that 
such  would  be  true  that  tbam  was  such  conr 
slderatlon  moving  from  the  stockholders  «t 
the  corporation  as  would  render  tbe  contract 
binding  it  would  become  binding  only  sc- 
cordlng  to  Ito  terms.  The  resolution  nnder 
whldi  the  notes  were  given  was  a  part  of  the 
contract  The  provMon  that  the  fund  should 
be  tor  the  benefit  of  creditors  only,  that  non- 
contributing  shareholders  should  not  psrtld- 
pste  therein,  was  as  jnuch  a  part  of  the  ctm- 
tract  as  if  written  In  the  tace  of  the  notes 
themselves.  A  oonsldmition  for  a  contract 
renders  the  contract  binding  If  not  otherwise 
Illegal,  but  certainly  a  consideration  cannot 
warrant  the  making  of  a  diflferent  contract 
fnnn  that  which  the  parties  made  themselves. 
We  think  the  question  of  considwation  vel 
non  can  wotk  no  advantage  to  complalnante; 
it  cannot  change  the  terms  of  the  contract; 
it  cannot  mske  the  notes  Inure  to  the  benefit  of 
those  expressly  excluded  from  their  benefits. 

We  pass  to  a  otmslderaUm  of  the  Question 
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of  estoppel.  It  Is  Insisted  that  harlns  report- 
ed these  notes  as  part  of  the  assets  of  the 
corporation  in  the  statement  required  by  law 
to  be  furnished  the  Auditor  and  thereby  secur- 
ed a  continuation  of  Its  franchise,  the  re- 
spondents are  est(vped  to  deny  that  the  notes 
were  nnconditioDal  obligations,  that  to  set 
up  that  the  notes  were  not  absolutely  bona 
fide  assets  for  all  purposes  would  be  to  per- 
petrate a  fraud  on  the  law  so  to  speak. 

It  Is  first  to  be  noted  that  the  filing  of  the 
statement  under  section  1109  of  the  Code  of 
1896,  is  required  of  corporations  as  such.  It 
1b  the  act  of  the  corporate  body.  In  making 
the  statement  the  officers  represented  all  the 
shareholders.  Including  these  complainants 
as  well  as  those  making  the  not^.  If  a  fraud 
is  perpetrated  on  the  state  by  the  make  up  of 
the  statemrait,  the  shareholders,  who  reap  the 
boieflts  of  such  alleged  fraud,  are  not  in  a 
position  to  complain.  It  appears  that  the 
complainant,  Anderson,  bad  full  knowledge 
of  all  the  circumstances  attending  the  giving 
of  the  notes  as  well  as  the  purpose  thereof, 
and  also  of  the  making  out  of  the  statement 
now  complained  of.  While  he  says  be  did 
not  faror  the  moTement  it  does  not  appear 
that  even  a  protest  was  made  by  him  as  to 
the  propriety  of  the  statement  furnished  the 
Auditor.  If,  as  now  contended,  by  the  com- 
plainant. Anderson,  the  statement  to  the  Au- 
ditor was  fraudulent  and  he  did  not  approve 
of  it,  and  was  unwilling  to  assume  the  risk  of 
Injury  to  him  as  a  shareholder  by  a  continu- 
ance of  the  business,  then  he  could  hare 
soT^ht  redress  In  the  corporation,  and  failing 
there,  other  remedies  were  open  to  preveat 
the  consummation  of  the  Illegal  plan. 

Again,  the  requirements  of  the  law  that  in- 
surance companies  shall  have  a  designated 
paid-up  capital,  and  shall  make  statements  to 
the  Auditor  of  the  assets  and  condition  of  the 
business,  are  manifestly  for  the  benefit  of  the 
public  who  may  have  dealings  with  such 
companies.  We  would  not  say  such  statement 
is  for  the  benefit  alone  of  policy  holders,  or 
creditors  of  the  company.  Persons  led  to  deal 
in  the  stock  or  bonds  of  such  company  on  the 
faith  of  such  statement  might  be  authorized 
to  insist  that  those  In  the  corporation  respon- 
Rlble  for  the  statement  should  make  It  good. 
But  certainly  such  statement  is  not  made  for 
the  information  of  the  directors  and  share- 
holders of  the  corporation  who  own  and  con- 
trol Its  property  and  affairs  at  the  time  It  Is 
made.  These  have  other  and  direct  sources 
of  Information,  and  as  before  pointed  out,  are 
responsible  to  the  public  for  the  statement 
itself.  It  is  an  elementary  principle  of  es- 
toppel that  the  person  who  sets  it  up  must 
have  relied  upon  the  truth  of  the  statement; 
must  have  had  the  right  to  rely  on  it,  and  must 
have  altered  his  position  for  the  worse.  If  the 
party  estopped  should  gainsay  the  truth  of 
the  statement  If,  as  claimed,  the  report  to 
the  Auditor  was  misleading  and  fraudulent 
these  complainants  have  in  no  way  been  mis- 
led by  It;  they  have  not  been  Induced  thereby 


to  alter  their  position  for  the  worse.  "ESa- 
toppels  are  for  protection,  not  for  gain.  It  Is 
not  shown  that  complainants  have  suffered 
any  injury  by  the  matters  complained  of.  It 
is  not  questioned  that  If  the  rights  of  cred- 
itors were  involved  the  makers  of  the  note* 
would  be  bound  to  re^nd.  In  fact  It  ap- 
pears that  the  whole  movement  was  for  tbe- 
purpose  of  protecting,  rather  than  Injurlne. 
creditors,  and  Incldeutly  to  prevent  a  prema- 
ture and  forced  dissolution  of  the  corporation 
resulting  In  probable  injury  to  stodiholders 
by  a  hasty  liquidation  of  Its  affairs.  The- 
makers  of  the  notes  are  not  shown  to  have- 
had  any  Interest  whatever  personal  to  them- 
selves. Whatever  benefits  they  derived,  or 
hoped  to  derive,  so  far  as  the  record  discloses 
was  in  common  with  all  the  shareholders, 
complalnapts  included.  We  cannot  conceive 
any  equitable  right  in  complainants  to  profit 
to  the  extent  of  their  pro  rata  of  the  proeeeds- 
of  these  notes  at  the  ezpoise  of  their  hbso- 
elates. 

The  decree  of  the  chancellor  Is  affirmed. 

WEAKLET.  C  J.,  and  DOWDBLL  and. 
DBNSON,  3J^  concur. 


FOLMAB  et  al.  v.  LBHMAN-DURR  CO:. 

(Supreme  Court  of  Alabama.  April  28^  1906^ 
Rehearing  Denied  Jan«  30,  1906.) 

1.  PLXDOES  —  ASSIONUENT  OT  DSBT  —  Bz- 
HAU8TINO  GOLLATEBAX. 

Under  Code  1896.  §  947,  providing  that  ik 
transfer  of  a  debt  passes  to  the  transferee  the 
right  of  the  transferror  in  any  coUateiaK 
security  thereto,  where  complainants  aBsinwd 
to  defendants  the  note  of  but  Called  to 
transfer  the  oollateral,  they  most  nhaust  the- 
oollateral  before  proceeding  against  defendant 
on  his  note  given  as  payment. 

2.  Fbatjdumkt  Convbtahces  —  Want  op 

CONBinEBATIOIT. 

A  conveyance  of  lands  to  the  grantor's- 
children  for  a  recited  consideration  of  a  dollar- 
is  on  its  face  volantary,  and  ^erefore  void  a» 
to  existing  creditors  of  the  grantor. 

[Ed,  Note. — Vw  cases  in  point  see  vol.  24. 
C«it.  Dig.  Frandnlent  Conveyances,  H  280- 
292.] 

3.  REFOBMATIOn  OF  iNSnBUUERTS. 

To  warrant  reformation  of  a  deed  it  must 
appear,  and  that  by  clear  evidence,  that  It  !s- 
expressed  differently  from  what  the  partiea 
mutually  Intended  or  agreed  and  that  tUs  waa 
the  result  of  frsnd  or  mistake. 

[Ed.  Notew — For  cases  in  point,  see  vol.  42,. 
Cent.  Dig.  Reformation  Of  Instrumei^  {I  68L 
157-160.] 

Appeal  from  Chancery  Court  Montsfmierjc 
County;  W.  L.  Parks,  Chancer. 

"To  be  officially  reported." 

Suit  by  the  Lehman-Durr  Company  against 
Oeorge  A.  Folmar  and  others.  From  an  ad- 
verse decree,  defendants  appeaL  Beveraedr 
rendered  In  part,  and  remanded. 

The  bill  alleges  an  Indebtednees  of  George- 
A.  Folmar  to  the  Lebman-Durr  Company  of 
$4,104.71,  with  interest  theretm  from  Aprlt 

4.  1890,  and  that  the  debt  accruad  prior- 
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to  June  12,  1896.  It  alleges  a  sale  and 
transfer  of  ^  certain  lands  therein  described 
to  the  other  defendants  for  lore  and  af- 
fection, and  a  recited  consideration  of  $1 
and  92.  It  also  allies  that  the  grantees  In 
the  deed  from  George  A.  Folmar  and  wife 
are  the  children  of  the  grantors,  and  that 
the  convegrancea  are  Toluntary  and  made  for 
the  purpose  of  hindering,  delaying,  or  de- 
frauding complainants  In  the  collection  of 
tlielr  debts.  The  defendants  answered,  deny- 
ing any  indebtedness  on  the  part  of  Geoi^e 
Folmar,  admitting  the  making  of  the  deeds 
and  that  they  were  children,  and  denying 
that  said  conveyancee  were  made  to  hinder, 
delay,  or  defraud  creditors. 

W.  li.  Martin  and  Gnnter  &  Gunter.  for 
appellants.  J.  H.  Ghilton,  for  appellee. 

ANDERSON,  J.  The  transfer  of  the  debt 
passes  to  the  transferee  the  right  of  the 
transferror  in  such  security  or  property 
pledged.  Code  1896,  i  947;  Randolph  on 
Conunercial  Paper,  U  731,  1675;  Duval  v. 
McLoskey.  1  Ala.  7ai;  Hatch  v.  White,  Fed. 
Cas.  No.  6,209. 

Not  only  did  the  law  give  the  respondoit 
Felix  Fohnar  the  $7,500  note  held  as  col- 
lateral upon  the  assignment  to  him  of  the 
notes  held  by  the  complainant  against  Beall 
&  Coston,  but  the  undisputed  eridttice  Is 
that  It  was  expressly  agreed  that,  when  the 
notes  which  this  bill  seeks  to  enforce  were 
executed.  It  was  e^ressly  understood  that 
the  complainants  should  not  only  ign  to 
Felix  Folmar  the  notes  against  Beall  &  Cos- 
ton,  but  all  collateral  held  by  them  to  secure 
the  Indebtedness  of  said  flnn,  A>r  the  ben^t 
of  George  A.  Folmar.  That  beiny  true,  a 
withholding  of  said  ooUatwal  note  of  $7,600 
deprived  the  assignee  of  the  bmeflt  of  a 
collateral  to  which  he  was  entitled,  and  the 
complainant,  bavlng  failed  to  transfer  the 
said  collatwal  note  of  17,600,  i>  required 
to  exhaust  the  same  before  seeking  payment 
fn«D  Geo.  A.  Folmar  of  so  much  of  the 
Beall  &  GoBton  debt  u  may  be  included  in 
the  Indebtedness.  If  said  collateral  is  suf- 
fldent  to  dlscbarge  the  debt  of  Beall  ft  C!os- 
ton  assumed  by  Geo.  A.  Folmar,  then  the 
compbilnant  cannot  cmne  upon  Folmar  for 
same;  but.  If  insuffldoit,  then  ,they  would 
be  entitled  to  a*  decree  for  what  the  collateral 
would  lack  of  paying  the  debt,  siring  the 
complainant  the  benefit  of  the  9850  already 
realized  by  the  assignee  on  the  collaterals 
that  were  anigned. 

It  Is  needlos  to  discuss  whether  or  not  the 
complainant,  under  a  subsequent  agreement 
with  Beall,  had  the  right  to  hold  the  firm's 
collateral  for  the  Individual  debt  of  Beall, 
aa  the  amiplalnanfs  own  evidence  shows 
tbat.  If  such  an  agreement  was  made,  It  was 
secondary  to  the  purpose  for  which  the  orU^ 
hial  note  was  hypothecated.  Roman  ad- 
mits that  llie  note  waa  originally  left  with 


them  to  secure  the  Indebtedness  of  the  firm, 
and  that  Beall  subsequraiUy  agreed  that  it 
should  be  held  to  secure  his  own  debt,  after 
the  firm  debt  was  paid.  The  fact  cannot  be 
doubted  that  when  George  A.  Folmar  gave 
complainant  hia  notes  assuming  the  debt  of 
Beall  &  Coston,  and  the  firm  notes  were 
transferred  to  Felix  Folmar,  this  97,600  was 
at  that  time  held  primarily  as  a  collateral 
to  secure  the  notes  so  assigned.  Nor  can 
there  be  but  little  doubt  that  the  complain- 
ant at  the  time  of  the  transaction  claimed 
to  hold  It  exclusively  as  a  collateral  to  se- 
cure the  Individual  debt  of  Beall.  George  A. 
Folmar  testified  that  the  transaction  was 
with  Wllkerson,  the  attorney  of  complainant 
and  introduced  a  writing  executed  at  the 
time,  reciting,  "This  note  is  held  by  us  as 
security  for  an  Indebtedness  due  by  J.  W. 
Beall,"  referring  to  the  note  of  $7,500. 

Tbis  case  will  therefore  be  reversed,  in 
order  that  the  chancery  court  may  require 
the  complainant  to  give  the  respondent  Geo. 
A.  Folmar  the  benefit  of  said  collateral  by 
requiring  It  to  exhaust  the  $7,500  note  before 
collecting  from  him  any  part  of  the  debt  of 
Beall  &  Coston  that  ts  Included  hi  the  amount 
claimed  under  the  original  bill.  It  appears 
that  the  notes  also  Include  the  individual  In- 
debtedness of  George  A,  Folmar,  all  of  which 
hafi  been  paid  except  $382.89,  and  we  affirm 
the  ruling  of  the  chancellor  upon  the  report 
of  the  register  as  to  the  credits  claimed  by 
George  A.  Folmar.  The  complainant  being 
an  existing  creditor  of  George  A.  SVilmar 
the  grantor,  the  conveyances  from  him  to  bla 
children  were  voluntary  upon  the  face  there- 
of and  void  as  to  them.  Seals  v.  Bobinson, 
76  Ala.  863;  Caldwell  v.  King,  76  Ala.  149. 

The  respondents  Lucy  Hawkina  and  Felix 
Folmar  say  that  the  recited  considerations 
were  Inserted  In  the  deeds  by  mistake,  tbat 
the  true  consideration  Is  not  disclosed,  and 
they  invoke  the  aid  of  tlie  chancery  court 
by  croas-blll  to  have  the  eonveyancea  re- 
formed BO  as  to  make  them  redte  the  true 
consideration.  In  order  to  refwm  a  contract 
which  fails  to  express  some  important  ele- 
ment thereof,  it  must  appear  that  the  parties 
mutually  Intended  tbat  it  should  have  been 
so  expressed,  or  tbat  It  is  expressed  dif- 
ferently from  what  they  had  mutually  agreed 
It  should  express,  and  this  failure  or  dif- 
ference of  expression  Is  the  result  of  mis- 
take of  fraud.  Clark  v.  Hart  67  Ala.  390; 
1  Story's  Bq.  Ju.  140,  162;  1  Brick.  Dig.  p. 
68.  U  000,  607,  606.  "Another  familiar  prln- 
dple  is  that  courts  of  equity  proceed  with 
very  great  caution  In  reforming  written  In- 
struments, and,  If  the  mistake  as  alleged  is 
not  admitted,  it  must  be  proved  by  clear, 
exact,  and  satlsfactoiy  evldoice,  the  pre- 
sumption being  that  the  contract  aa  executed 
contains  the  conclusion  of  all  previous  negotl- 
aUona  on  the  subject  and  la  the  final  agi-et>- 
ment  of  all  parties."  Kligwe  v.  Redmlll. 
121  Ala.  486,  2S  South.  766.  The  chancellor 
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was  full;  jufitifled  by  the  evidence  In  holding 
tbat  the  grantees  under  the  conveyances  from 
George  A.  Folmar  were  not  .oitltled  to  a 
reformation  of  the  deeds. 

The  chancellor  erred  In  sustaining  tlie  de- 
murrer to  the  cross-bill,  and  a  decree  Is  here 
rendered  overnillug  said  demurrer.  The  sale, 
having  been  made  and  conflrmed,  la  hereby 
vacated,  and  the  decree  having  Included  the 
Beall  &  Coston  debt,  without  giving  the  re- 
spondents the  benefit  of  the  97,600  collateral 
note,  iB  reversed  In  that  particular,  but  Is 
affirmed  In  so  far  as  It  affects  the  Individual 
Indebtedness  of  Qeo.  A.  Folmar,  and  In 
holding  the  conveyance  from  him  to  the 
other  respondents  Inoperative  as  against  the 
claim  of  the  complainants. 

Affirmed  In  part,  reversed  and  rendered  In 
part,  and  remanded. 

WEAKLEY,  O.  J.,  and  HARALSON,  SIMP- 
SON, and  DGNSON,  JJ.,  concur. 


SOUTHERN  EXPRESS  CO.  t.  OWENS. 

(Sapreme  Conrt  of  Alabama.  June  30.  1906. 
Rehearing  Denied  Jane  80,  1906.) 

1.  OABBIKBB  —  OABBUOB  of  GtoODa  —  LDOTA- 

Tion  OP  LiABiLiTT— NcauasNCE. 

A  carrier  cannot  limit  its  liability  for  neg- 
ligence by  an  agreed  valuation  of  the  goods,  on 
consideration  of  reduced  charges,  when  the  agreed 
valnation  Is  greatly  leas  than  the  real  value 
and  tht  contmts  or  Its  value  are  not  disclosed. 

[Ed.  Note.^ — For  cases  In  point,  see  voL  9l 
Cent.  Dig.  Oarrlen,  H  663-665.] 

2.  Samb~Actio»  tor  Loss  or  Shipment— 
Evidence— ADMI88IB1LITT. 

In  an  action  against  a  carrier  tor  the  loss 
of  a  manuscript,  cmiatitnting  a  school  text-book, 
dealing  with  a  subject  on  which  there  was  no 
text-book,  it  was  proper  to  permit  plaintiff  to 
testify  as  to  tbe  time  spent  m  the  preparation 
of  the  manuscript  and  what  he  considered  it 
WOTth. 

8.  bvidekob  —  judiciai.  notiok  —  fobkiom 

Dbcisions. 

The  doctrine  that  a  contract  Is  governed  by 
the  law  of  the  place  can  be  inyoked  only  oy 
pleading,  followed  by  proof,  of  the  laws  of  a 
foreign  jurisdiction ;  and  the  Supreme  Court, 
on  appeal,  cannot  take  judicial  notice  of  the  de- 
cisions of  the  courts  of  other  states. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  S  SI.] 

Appeal  from  City  Conrt  of  Anntston; 
Thomas  W.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  G.  J.  Owens  against  tbe  Southern 
Express  Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  ai^eals.  Affirmed. 

J.  J.  Willett,  for  appellant  BUckwell  & 
Agee,  for  appellee. 

DENSON,  J.  This  litigation  arose  from 
the  failure  of  the  defendant  to  deliver  to 
the  plaintiff  certain  goods  that  were  delivered 
to  the  defendant  as  a  common  carrier  at 
Columbia,  8.  C,  to  be  carried  to  Sumter,  S. 
C.,  to  be  there  delivered  to  the  plaintiff,  the 
:»nslgnee.   Tbe  complaint  Is  in  Code  form. 


Code  1896,  p.  946,  form  15.  Tbe  description 
of  the  goods  In  tbe  complaint  Is  sufficiently 
definite  to  put  the  defendant  on  notice  as 
to  the  particular  package  on  which  defend- 
ant's alleged  dereliction  was  predicated. 
Hence  tbe  demurrer  to  the  complaint  was 
properly  overruled. 

It  appears  from  the  record  that  there  was 
no  controversy  about  tbe  facta  that  tbe  goods 
were  received  by  the  defendant  as  alleged 
and  that  th^  were  never  delivered.  In  other 
words,  tbe  liability  of  the  defendant  was 
conceded,  but  It  sought  to  limit  Its  liability 
to  $50.  Pleas  2  and  7  presented  this  defense. 
Manifestly  the  contract  sued  on  Is  a  South 
Carolina  contract.  For  this  reason  It  Is  in- 
sisted by  tbe  appellant  that  the  contract  witb 
respect  to  the  liability  of  the  defendant 
should  be  construed  as  such  contracts  have 
been  construed  by  tbe  Supreme  Court  of  that 
state;  In  other  words,  that  In  declaring  the 
substantive  law  of  the  case  we  should  be 
governed  by  tbe  adJudlcaUons  of  that  court. 
This  Insistence  Invokes  the  doctrine  of  lex 
loci  contractus,  a  doctrine  which  Is  well 
established  and  adhered  to  in  this  state. 
"Parties  are  presumed  to  be  conversant  of  tlie 
laws  of  tbe  country  in  refer^ce  to  which 
they  contract,  and  to  stipulate  with  regard 
to  them ;  and  It  la  a  maxim,  that  'locus  con- 
tractus r^t  actum,*  unless  the  parties  bavo 
manifested  a  contrary  Intention."  Hanrl^  v. 
Andrews,  9  Port  26;  Peake  r.  Teldetl.  17 
Ala.  6S6 ;  Thomas  t.  De  Graffenreld,  17  Ala. 
609;  Camp  v.  Handle,  81  Ala.  240,  2  South. 
287 ;  Sou.  By.  Go.  T.  HarrlBon,  119  Ala.  539, 
24  South.  652,  48  li.  B.  A.  885,  72  Am.  St. 
Rep.  986. 

But  tbe  doctrine  and  maxim  can  be  In- 
voked only  by  appropriate  pleading,  followed 
by  proof,  of  the  laws  of  tbe  foreign  Jurisdic- 
tion. We  cannot  take  Judicial  knowledge  of 
the  declal(Hi8  of  tbe  coorts  of  otiier  states. 
Cubbedge  v.  Napier,  62  Ala.  618;  Vamer 
Young,  66  Ala.  26a  The  South  CaroUoa  de- 
dsion  relied  on  by  tbe  appellant  was  Dot 
offered  In  evidence  In  tbe  court  below,  and 
we  cannot  regard  It  as  erMence  bere.  "It 
can  be  consulted  by  us,  as  we  could  consult 
tbe  opinion  of  any  otber  ratable  Supreme 
Court  of  a  sister  state ;  but  it  does  not  bind 
us  as  an  adjudication."  Varner  v.  Toun^, 
supra.  The  contract,  then,  must  be  construed 
by  the  principles  of  the  common  law,  and  In 
the  nbsence  of  pleading  and  pnot  to  the 
contrary  we  will  presume  that  the  common 
law  on  the  subject  In  South  Carolina  i&  tbe 
same  that  it  is  In  Alabama.  2  Wharton  ou 
Conflict  of  Laws  (3d  Ed.)  p.  3534;  Crandall 
V.  Great  Northeru  R.  R.  Co.,  83  Minn.  190, 
86  N.  W.  10,  '85  Am.  St  Rep.  458;  Forepaugh 
V.  Delaware  11.  R.  Co.,  128  Pa.  217,  18  AU. 
503,  5  L.  R.  A.  508.  15  Am,  St  Rep.  672. 

The  poiut  presented  by  the  pleadings  to  be 
determined  Is  whether  a  carrier  may  limit 
the  extent  of  his  liability  by  an  agreed  ralua- 
atlon  upon  consideration  oiE  reduced  cbargtta 
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for  cftnyli^  a  padci«e,  when  the  agraed 
valuatloD  Is  greatly  lesa  than  the  real  ralae 
of  the  pai&age*  and  the  contents  of  the  pack- 
age or  Its  value  are  not  disclosed  to  the 
carrier.  In  tfa«  case  of  A.  O.  S.  B.  B.  Go.  t. 
Little,  71  Ala.  eil.  this  court  said :  '^Fhe  lia- 
bility of  a  cMumon  carrier  is  aomettmes  said 
to  be  of  a  dual  nature — ^the  one^  a  liability 
for  losses  by  his  own  negUg»u»  xxe  omission 
of  duty,  or  that  of  his  servants  or  agents, 
vtaldi  la  the  liability  of  an  ordinary  paid 
agent  or  hia  bailee;  the  other,  a  liability 
for  the  losses  by  mistake  or  accldoit  without 
any  fault  on  his  part,  for  losses  accruliv  hy 
unavoidable  acddents,  not  within  the  exc^ 
tlon  of  'the  act  of  God,  or  of  the  pnbllc  enemy, 
•or  the  fault  of  the  party  complaining,*  which 
Is  of  the  nature  of  the  liability  of  an  insurer, 
havii^  Its  origin  and  foundation  In  the  policy 
of  the  ccHnmon  law.  Davidson  v.  Graham, 
2  Ohio  St  ISl.  Whatever  donbA  may  at  any 
time  have  been  oitertalned,  it  is  now  well 
settled  that  by  special  contract  the  carrier 
may  limit  or  quality  the  liability  resting  on 
bim  as  an  Insurer,  or  his  common-law  lia- 
bility, as  It  Is  most  often  expressed.  Steele 
V.  Townsend,  37  Ala.  247,  79  Am.  Dec.  49 ;  M. 
&  O.  R.  B.  Co.  V.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607 ;  M.  *  O.  R.  R.  Oo.  T.  Jarboe,  41  Ala. 
644;  8.  &  N.  A.  R.  R.  Co.  v.  Henleln,  52  Ala. 
606,  23  Am.  Rep.  678.  The  limitation  of  lia- 
bility may  extend,  not  only  to  the  risks  or 
accidents  for  which  the  carrier  will  be  an- 
swerable, but  to  the  amount  of  damages  for 
which  he  will  be  answerable  In  the  case  of 
loss  or  injury,  when  the  purpose  appears  to 
secure  a  just  and  reasonable  proportion  be- 
tween the  amount  for  which  he  Is  liable  and 
the  freight  which  be  Is  to  receive.  In  the 
limitation  of  liability,  the  carrier  cannot.  In 
any  event,  stipulate  for  more  than  an  exemp- 
tlon  from  the  extraordinary  liability  the  com- 
mon law  Implies;  the  liability  extending  be- 
yond that  of  ordinary  paid  affeuts.  servants, 
or  bailees,  denominated  the  'liability  of  an 
Insurer.'  Public  policy  and  every  considera- 
tion of  right  and  justice  forbid  that  he  should 
be  allowed  to  stipulate  for  exemption  from 
liability  for  losses  or  Injuries  occurring 
through  the  want  of  his  own  skill  or  dili- 
gence, or  that  of  the  servants  or  agents  he 
may  employ,  or  through  his  own  or  their 
willful  default  or  tort" 

In  the  case  of  Ga.  Pac.  Ry.  Co.  v.  Hu^hart 
90  Ala.  36,  8  South.  62,  goods  were  received 
for  shipment  packed  In  a  box  In  apparent 
good  order.  A  portion  of  the  goods  In  the 
box  were  lost — wore  not  delivered  by  the 
conmion  carrier.  The  bill  of  lading  con- 
tained a  clause  limiting  the  value  of  the 
goods  to  $G  per  100  pounds  In  case  of  total 
loss ;  and  It  was  contended  on  the  trial  tliat 
If  the  plaintiff  was  entitled  to  a  verdict,  his 
recovery  should  be  limited  to  $5  per  100 
pounds  of  the  freight  that  was  lost  The 
court  said:  "There  is  nothing  tn  this  con- 
tention; for  the  tendency  of  the  testimony 
4180^-48 


was,  and  1^  that  the  goods  were  lost  through 
the  negligence  or'liad  faith  of  the  defendant's 
anployCa."  Ih&i  follows  the  quotation  from 
the  Little  Case  that  we  have  set  out  above, 
and  the  court  said  of  it :  ''We  fulty  concur 
in  what  was  said  In  Llttle'a  Case,  supra,  and 
hold  that  the  city  court  did  not  err  In  the 
matter  of  the  measure  of  recovery."  Hie 
court  further  said  in  the  Hughart  Case;  "It 
is  not  our  Intention  to  overrule  or  quality 
what  was  said  In  S.  &  N.  A.  B.  Co.  v.  Hen- 
\eln,  56  Ala.  868,  or  In  the  later  case  of  Oentral 
Ry.  Co.  V.  Smltha,  8S  Ala.  47.  4  South.  706. 
In  consideration  of  special  rates  or  privileges 
granted,  a  shipper  may  agree  on  values  in 
case  of  loss  or  injury,  provided  such  agreed 
valuations  are  not  nnreasonable  or  arbitrary, 
and  provided,  further,  that  no  agreement 
exempting  the  carrier  from  the  cwksequences 
of  his  perady  or  gross  n^Ilgence  Is  binding 
on  the  shipper.  The  rate  expressed  In  the 
bill  of  lading  before  us — $5  per  100  ponnda— 
without  any  reference  to  the  actual  value  of 
the  thing  shipped,  is  both  unreasonable  and 
arbitrary,  and  is  not  binding  on  the  shipper." 

In  L.  &  N.  R.  R.  Co.  V.  Sherrod,  84  Ala. 
178,  4  South.  29,  the  case  most  strongly  re- 
lied on  by  appellant  here,  the  bill  of  lading 
contained  a  stipulation  limiting  the  value  of 
the  goods  and  the  extent  of  the  defendant's 
liability  In  case  of  total  loss.  The  agreed 
statement  of  facts  sliowed  that  without  such 
agreement  as  to  the  value  a  much  greater  rate 
of  freight  was  charged  on  sudi  shipments 
than  was  <±arged,  which  rate  was  reasonable, 
and  that  the  limitation  ns  to  value  was  in 
consideration  of  a  reduced  rate  of  freight  and 
was  Inserted  In  the  bill  of  lading  as  a  part 
of  the  contract  of  shipment.  In  that  case 
this  court,  speaking  through  Judge  Clopton, 
said:  "Limitations  aa  to  the  value  do  not 
come  under  the  operation  of  the  rule  that 
a  carrier  cannot  by  special  contract,  ex- 
empt himself  from  liability  for  the  conse- 
qnences  of  his  own  negligence,  and  ordinarily 
'are  not  calculated  to  Induce  negligence.  To 
the  amount  of  the  agreed  valuation  the  car- 
rier Is  responsible  for  loss  occasioned  by  his 
neglect  or  by  any  of  the  risks  or  accidents 
for  which  he  Is  answerable.  No  public  good 
win  be  subserved  by  denying  to  the  parties 
the  right  to  make  such  cootracts.  The  ship- 
per and  the  carrier  may  lawfully  contract  as 
to  the  valuation  of  the  articles  to  be  trans- 
ported. Such  special  contract  Is  In  the  nature 
of  an  agreement  to  liquidate  the  damages, 
proportionately  to  the  compensation  received 
for  the  carriage  and  the  responsibility  of 
safely  carrying  and  delivery.  When  the  value 
has  been  fairly  agreed  on,  the  carrier  cannot 
recover  a  greater  rate,  and  the  shipper  should 
not  be  allowed  to  take  benefit  of  the  reduced 
rate.  If  there  is  no  loss,  and  to  repudiate  the 
contract  If  there  Is  a  loss." 

It  would  seem  that  In  Sherrod's  Case,  the 
distinction  so  clearly  made  In  the  Little  and 
Hughart  Cases  with  respect  of  the  dual  nature 
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of  the  liability  of  the  common  carrier  was 
lost  sight  of:  for  It  la  clearlr  held  In  those 
vAoeB  that,  while  a  common  carrier  may  by 
contract  limit  or  qualify  the  liability  resting 
upon  blm  as  an  Insurer,  be  cannot  In  any 
event  stipulate  for  more  than  exemption  from 
the  extraordinary  liability  the  common  law 
imposes.  In  short,  he  cannot  stlpnlate  for 
exemption  from  or  limitation  npon  blB  liabil- 
ity for  losses  by  his  own  negligence  or  omis- 
sion of  duty,  or  that  of  bis  servants  or  agents, 
which  Is  the  liability  of  an  ordinary  paid 
agent  or  bailee.  The  argument  urged  In  the 
Sherrod  Case  makes  the  degree  of  care  req- 
nlslte  in  the  handling  of  goods  depend,  not 
on  the  nature  of  the  thing  to  t>e  carried— 
which  ong^t  to  be  the  test  of  degree  of  care 
to  be  used  by  all  persons  or  corporations  pur- 
suing the  business  of  common  carriers,  even 
where  a  lawful  contract  limiting  liability 
exists — but  on  the  amount  of  compensation 
to  be  paid.  It  is  said  in  that  case  that  con- 
trails by  common  carrlera  limiting  liability 
are  not  ordinarily  calculated  to  Indnoe  negli- 
gence, but  exact  from  the  carrier  the  measure 
of  care  due  to  the  value  agreed  on.  But 
would  It  not  be  a  very  dangerous  rule  which 
piermlts  care  to  be  measured  by  value?  It 
would  lead  to  a  holding  fliat  the  carrier  owes 
but  a  slight  degree  of  care  when  the  thing  to 
be  carried  is  of  small  value  intrinsically  or  by 
an  agreed  valuatlim,  and  the  rule  would  be  as 
fluctuating  as  is  the  value  of  things  carried. 

We  understand  tiie  rule  to  be  universal  that 
the  carrier  must,  even  wtxsn  a  valid  contract 
limitii«  liability  exlsto,  ocffdse  audi  care 
as  prudent  persons  wonld  OTdinarlly  use  for 
the  safely  of  the  thing  shipped,  looking  to  the 
nature  of  that.  A  different  rule  would  make 
the  measure  of  care  to  depend  on  the  ade- 
quacy of  the  sum  paid  for  tranqiortatlon, 
this  to  be  determined  by  the  value  of  the 
thing  to  be  ourled.  wbldi  cannot  be  a  correct 
rale,  unless  it  be  true  that  the  degree  of  care 
to  be  used  by  a  commm  carrier  Is  to  be 
measured  by  the  compraisatlon  to  be  paid. 
We  do  not  nnderstend  that  such  a  rule  ever 
has  bem  or  ever  ought  to  be  eatabU^ed. 
Followed  to  Its  legitimate  result,  such  a  rule 
would  require  the  holdJi^  that  a  carrier  by 
agreeing  to  gratuitously  transport  freight 
ml^t  by  contract  relieve  Itself  from  liability 
entlrdy  and  from  obligation  to  exerdse  even 
the  slightest  care.'  In  the  case  of  a  gratui- 
tous mandatary,  not  charged  with  any  public 
duty,  we  understand  such  rule  to  have  been 
denied.  It  seems  to  us  that  such  contracts  do 
Induce  a  want  of  care,  for  the  highest  In- 
centive to  the  exercise  of  due  care  rests  in  a 
conscIouBness  that  a  failure  In  this  respect 
will  fix  liability  to  make  full  compensation 
for  any  injury  resulting  from  the  cause.  The 
author  of  the  American  &  English  Encyclope- 
dia of  Law  says:  "By  the  dear  weight  of 
authority  in  England,  Canada,  the  United 
states,  and  almost  without  exception  In  the 
States  of  the  Union,  the  rule  has  been  adopt- 


ed that  the  common  carrier  can  make  no  con- 
tract the  effect  of  which  will  be  to  exempt 
blm  from  liability  for  negHgenoek**  2  Am. 
St  Eng.  Ency.  Law,  822. 

Is  the  limitation  in  the  contract  before 
us  within  the  prohibition  of  this  eminently 
Just  and  generally  accepted  principle?  Mani- 
festly the  stipulation  does  not  contonplate 
total  exemption  from  liability.  It  only  pro- 
vides for  partial  or  limited  exemption.  Upon 
that  distinction  the  nice  and  Important  ques- 
tion arisffi:  Can  a  stipulation  of  the  latter 
character  stand  before  the  law  when  one  of 
the  former  kind  cannot?  Or,  to  state  the 
same  question  differently,  and  so  as  to  apply 
it  more  directly  to  the  facts  of  this  case,  the 
rule  of  law  being  established,  as  we  have  se^ 
it  Is.  that  the  defendant  company  could  not 
lawfully  have  contracted  with  the  plalntUT 
that  It  would  In  no  event  t>e  liable  for  any 
part  of  the  value  of  the  property  lost  or  des- 
troyed, can  the  limitation  at  Its  liability  to 
foO  be  upheld  in  the  court,  If  It  should  ap* 
pear  that  Its  loss  rrauUed  from  the  negli- 
gence of  tile  company  and  that  it  was  In  fact 
worth  80  times  that  amount,  as  the  court 
found  it  to  be?  We  tiiink  not.  To  our  mind 
it  is  clear  that  the  two  kinds  of  stlpvlatton 
—that  providing  tot  total,  and  tiiat  provid- 
ing for  partial,  exemption  from  liability  fbr 
the  consequences  of  the  carrier's  negligence 
— stand  upon  the  same  gronnd  and  nmst  be 
tested  by  tlie  same  principles.  If  one  can 
be  enforced,  the  othor  can.  If  elHier  be  in- 
valid, it  would  seem  that  both  must  be  hdd 
to  be  BO}  the  same  ctnulderatlon  of  public 
policy  operating  In  each  case.  The  last  ut- 
terance by  ^Is  court  on  this  aubject  Is  In 
line  with  the  forcing  views,  and  we  think 
is  sound.  Sou.  By.  Oo.  v.  Jones.  182  Ala.  4S7, 
Si  Sontb.  SOL  Besh  also,  Ballway  Oo.  t. 
Wynn.  88  Tom.  820,  14  8.  W.  811:  Goward 
V.  Railway  Co.,  16  Lea.  22B.  57  Am.  Rep.  227; 
Monlton  v.  St  P..  M.  ft  H.  Ry.  Co.,  SI  Minn. 
S5.  Ifl  N.  W.  497.  47  Am.  Rep.  781;  Railway 
Co.  V.  Simpson,  SO  Kan.  649.  2  Pac.  821.  4ft 
Am.  R^  104;  Railway  Oo.  t.  Abeli^  60  Ulaa. 
1017;  C  S.  Ex.  Oo.  V.  BlacksKm,  28  Ohio 
St  144;  Blaar  v.  O.  T.  Oo^  fi6  Wisi  319;  IS 
N.  W.  244,  42  Am.  Bep.  718;  RosenfleM 
By.  Co..  108  Ind.  121,  2  N.  B.  844.  68  Am. 
Rep.  fiOO;  M.  P.  Ry.  Co.  v.  Pagan  (Tex.  Sop.> 
9  S.  W.  749.  2  L.  R.  A.  76.  IS  Am.  St  Bep. 
776;  BoBCOwltB  V.  Adams  Bxp.  Co..  96  IlL 
523,  84  Am.  Rep.  197. 

We  have  examined  the  anthorltlee  relied 
npon  by  the  appelant  and  some  of  them  un- 
doubtedly support  Its  contentiou.  But  we 
think  the  true  rule  is,  and  should  be,  that 
a  common  carrier  has  the  right  to  restrict 
his  common-law  liability  by  special  contract; 
and  this  extends  to  all  losses  not  arising  from 
his  own  neglect  or  omission  of  duty.  "He 
cannot,  however,  protect  himself  from  losses 
occasioned  by  his  own  fault  He  exercises 
a  public  employment  and  diligence  and  good 
faith  In  the  .discharge  of  Ills  duties  are  ea- 
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sential  to  the  pabllc  Interest  He  is  held  to 
that  degree  of  diligence  which  very  carefnl 
and  pradent  men  take  of  thetr  own  aftalrs, 
and  he  is  responsible  for  all  lossea  arising 
from  a  neglect  of  that  degree  of  diligence 
joined  upon  him  by  his  public  employment} 
and  public  policy  forbids  that  he  should  be 
relieved  by  special  agreement  from  that  de- 
gree of  diligence  and  fidelity  which- the  law 
has  exacted  In  the  discharge  of  his  duties. 
The  d^ree  of  diligence  required  by  law  of 
a  common  carrier  is  a  matter  over  which  he 
has  no  control  and  in  which  the  public  Is 
Interested."  Sou.  Ry.  Co.  v.  Jones,  132  Ala. 
437,  81  South.  501;  Ga.  Pac.  Ey.  Co.  v.  Hug- 
hart,  90  Ala.  86,  8  South.  02;  A.  O.  S.  R.  R. 
T.  Little,  supra;  L.  &  N.  R.  R.  Co.  v.  Oden, 
SO  Ala.  S8;  Steele  v.  Townsend,  37  Ala.  247, 
79  Am.  Dec.  49;  Davidson  v.  Graham.  2  Ohio 
St.  131,  and  authorities,  supra;  City  of  Nor- 
wich, 4  Ben.  271,  Fed.  Cas.  No.  2761;  Sager 
V.  Portsmouth,  31  Me.  228,  1  Am.  Rep.  659; 
Railroad  Company  v.  Lockwood,  17  Wall.  (U. 
S.)  367.  21  L.  Bd.  627.  "It  must  be  understood 
however,  that  where  the  shipper  of  goods 
practices  a  fraud  on  the  carrier,  either  by 
his  acts  or  omissions,  as  to  the  valae  of 
goods,  fraudalently  concealing  their  value 
from  the  carrier,  such  fraud  operates  to 
discharge  the  carrier  from  liability.  But 
a  mere  failure  on  the  part  of  the  shipper 
to  Inform  a  carrier  as  to  the  value  of  goods 
shipped  would  not  per  se  be  such  fraud  as 
wonld  discharge  the  carrier.  It  is  the  duty 
of  every  person  sending  goods  by  a  carrier  to 
make  use  of  no  fraud  or  artifice  to  deceive 
him,  whereby  his  risk  Is  Increased  or  bis  care 
and  vigilance  may  be  lessened ;  and  If  there  Is 
Buch  fraud  and  nnfalr  concealment,  It  will 
make  the  contract  a  nullity.**  Texas  Bx- 
presa  Company  v.  G.  M.  Scott,  2  Wlllson, 
Civ.  Caa.  Ct  App.  S  72 ;  H.  ft  T.  C.  Railroad 
Company,  v.  Burke,  55  Tex.  S23,  40  Am.  Rep. 
808. 

The  principle  above  stated  with  respect 
of  fraad  Is  not  Invoked  by  any  of  defotdanfs 
I^eaa.  The  demurrer  to  plea  6  was  properly 
sustained.  And  there  Is  no  error  in  the  rul- 
ings of  the  court  with  respect  to  the  de- 
murrers to  replications  to  pleas  2  and  7. 
Southern  Express  Company  v.  Jones,  snpra. 
The  deraurrCT  to  plea  6  was  properly  sustain- 
ed on  the  authority  of  Southern  Express  Com- 
pany V.  Tupelo,  108  Ala.  517,  18  South.  664. 
Upon  the  evidence  contained  in  the  record, 
even  If  fraud  on  the  part  of  the  shipper  bad 
been  set  up  by  the  pleas  in  accordance  with 
the  principle  above  stated,  we  conid  not  say 
that  the  court  In  rendering  Jn^ment  tot  the 
plaintiff  erred. 

With  respect  to  the  nature  of  the  property 
and  Its  value  the  plalntiflT  was  the  only  wit- 
ness examined,  and  he  testlBed;  "I  know  the 
manuscript  for  the  loss  of  which  this  snit 
is  brought  lliere  were  400  pages  of  1^1 
cap  paper  In  It,  hand-written  (written  with 
pen  and  Ink).  It  was  bound  by  a  binder 
whom  X  had  to  bind  it  In  a  book  form.  It 


opened'  at  the  end  and  had  a  cover  on  it. 
In  Jane;  1887.  I  decided  to  spend  as  much 
time  aa  was  necessary  In  preparing  data  and 
In  writing  the  bistory  of  the  development  of 
South  Carolina  literature.  I  went  Into  the 
libraries  all  over  the  state.  I  studied  with 
older  literary  men  In  the  state.  I  had  ac- 
cess to  the  libraries  belonging  to  these  men, 
andean  give  you  the  names  if  you  like.  In 
the  manuscript  I  divided  the  development  of 
literature  into  Ave  periods— ^lonlal,  revolu- 
tionary, state's  lights,  secession,  and  last 
quarter  of  the  nineteenth  century.  I  wrote 
the  history  of  each  period,  and  gave  the 
lines  of  the  representative  writers  of  each 
period,  and  I  annotated  the  choicest  produc- 
tions of  these  representative  writers.  I  gave 
three  years  to  the  preparation  of  that  manu- 
script I  closed  the  work  In  1900,  when  I 
sent  It  to  the  school  of  graduate  studies  of 
the  Columbia  University,  my  alma,  mater. 
I  spent  most  of  my  afternoons,  my  time  at 
night  and  during  mokt  of  the  time  I  made 
repeated  trips  on  Saturday  when  my  college 
work  was  over  for  the  week  to  libraries  over 
the  state,  and  spent  as  much  time  In  these- 
libraries  as  I  could  In  order  to  get  back  t» 
my  work  the  following  Monday  momli^*' 
After  testifying  as  above,  plaintllt  was  asked 
by  bis  counsel  this  question:  "From  the  time 
and  labor  devoted  by  you  to  the  preparation 
of  this  manuscript,  and  the  contents  of  It,  the 
matter  contained  In  It  what  would  yon  aay 
was  the  reasonable  value  of  that  manu- 
script?" Objection  was  made  to  the  qnes- 
tlon  on  the  ground  that  It  called  for  testi- 
mony that  was  Incompetent  111^1,  and  Ir- 
relevant The  objection  was  overruled,  and 
the  witness  answered;  "Five  hundred  dol- 
lars for  three  years,  or  fifteen  hundred  dol- 
lars." On  croBB-examinatlon  plalnllfl  teatl- 
fled:  *1t  would  be  hard  for  me  to  say  what 
the  market  value  of  the  package  was  In  open 
market  other  than  its  value  on  the  subject, 
as  there  was  no  such  text-book  wrtttrai. 
When  I  speak  <a  this  $1,600  valuation 
I  mean  It  was  of  that  value  to  me.  It  Is 
impossible  for  me  to  say  what  the  market 
value  of  the  package  was,  or  what  I  could 
have  gotten  for  tt  In  dollars  and  cents.  I 
nevor  put  In  on  tbe  market  as  a  manuscript 
but  had  arranged  to  publish  It  as  a  text-book. 
I  believe  it  had  a  market  value,  but  it 
was  never  offered.  I  could  not  state  saj 
distinct  market  value,  but  I  believe  It  bad  a 
market  value.  I  do  not  know  what  market 
value  It  bad." 

Ordinarily,  where  property  has  a  market 
TOlne  that  can  be  shown,  such  value  Is  the 
criterion  by  which  actual  damages  tor  Ito 
destruction  or  loss  may  be  fixed.  But  it  may 
be  ttmt  property  destroyed  or  lost  has  no 
market  valua  In  such  state  of  the  case, 
while  It  may  be  that  no  rule  which  will 
be  absolutely  certain  to  do  Justice  between 
the  parties  can  be  laid  down,  It  does  not  fol- 
low from  this,  nor  Is  it  the  law,  that  the 
plaintiff  must  be  turned  out  of  court  with 
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nominal  damages  merely.  Wbere  the  article 
or  thing  iB  80  aausual  In  Its  character  that 
market  value  cannot  be  predicated  ot  it. 
Its  value,  or  plaintiff's  damages,  must  be  as- 
certained In  some  other  rational  way,  and 
from  sncb  elements  as  are  attainable.  Trus- 
tees of  Howard  Coll^  v.  Turner,  71  Ala. 
429,  46  Am.  Rep.  326;  Gooney  r.  Pullman  Car 
Co.,  121  Ala.  3C8,  25  South.  712.  53  L.  R.  A. 
COO;  Jonas  y.  Noel,  98  Teim.  440,  39  S.  W. 
734,  36  L.  R.  A.  802;  Masterton'v.  Mayor 
and  Oouncil  of  Brooklyn,  7  Hill  (N.  Y.)  61, 
42  Am.  Dec.  38;  Sullivan  v.  Lear,  23  Fla. 
46.^,  2  South.  840,  11  Am.  St.  Rep.  388;  3 
Sutherland  on  Damages  (3d  Ed.)  §  919.  The 
ca.se  of  Boucher  v.  Shewan,  cited  by  appel- 
lant, Involved  the  value  of  pamphlets  that 
had  been  converted  by  the  defendant.  It 
was  Insisted  that  they  were  s  jch  aa  treated 
the  Christian  religion  scoffipsly,  and,  there- 
fore, had  no  literary  value.  The  court  said: 
"Admitting  It  to  be  true  tliat  the  pamphlets 
are  of  the  character  re:)re3entPd,  It  may  be 
that  they  cannot  and  ougbt  not  to  be  valued 
as  of  the  value  of  pamphlet!*."  But  there  can 
be  no  reason  why  the  materials  or  paper  con- 
tained In  what  are  called  "pamphlets"  may 
not  be  held  by  the  plaintiff  as  property,  In- 
dependent of  what  Is  printed  in  them.  14  U. 
C.  C.  P.  419.  This  Is  no  authority  for  hold- 
ing that,  If  the  pamphlets  had  been  legitimate 
ones,  their  value  to  plaintiff  as  literary  pro- 
ductions could  not  have  been  assessed.  In- 
deed, the  opinion  of  the  court  shows  that 
Bnch  damages  might  have  boen  assessed. 

Where  the  article  lost  has  no  market  value, 
the  rule  of  damaffeo  seems  then  to  be 
Its  value  to  the  plaintiff;  and  In  ascertain- 
ing tills  value  Inquiry  may  be  made  Into  the 
coufititueut  elements  of  the  cost  to  the  plain- 
tiff In  producing  It  Green  v.  Bo -ton  R  Co., 
128  Mass.  221,  35  Am.  Hep.  3T0;  L.  &  N.  R. 
Co.  V.  Stewart,  78  Miss.  600,  29  South.  8M, 
and  authorities,  supra.  The  court  seems  to 
have  followed  the  rule  as  above  stated.  The 
plaintiff  in  the  case  testlSed  to  the  value,  and 
his  was  the  only  evidence,  and  we  have  not 
been  shown  that  the  court  erred  In  Its  find- 
ing as  to  the  value.  Cooney  v.  Pullman  Car 
Co.,  supra. 

Tliere  is  no  error  In  the  record,  and  the 
judgment  must  be  affirmed. 
Affirmed. 

WEAKLEY,  O.  J.,  and  HARALSON  and 
DOWDELL,  J}.,  concur. 


BOTETT  T.  STANDARD  CHEMICAL  A 
OIL  CO. 

(Supreme  Court  of  Alabama.   April  10,  1005. 
Rehearing  Denied  June  30,  1006.) 

1.  BxcEPTioKS,  Bitx  OF— Reduction  or  Tes- 
TiMc.NY— Court  Rules — Compliance. 

Where  testimony  set  oot  in  extenso  in  a 
U11  of  ezraptlona,  relating  to  a  material  point 
ID  the  case,  was  given  by  several  witnesses  and 
could  not  well  be  oondoued  into  a  general  state- 


ment, the  bill  would  not  be  stricken  for  Cailare 
to  comply  with  circuit  court  role  S3,  snbd.  5 
(Code  1896,  p.  1201),  reqaliing  eondensation  of 

testimony. 

[Ed.  Note. — For  eases  in  point,  see  voL  21, 
Cent.  Dig.  Exceptions,  Bill  of,  ( 17.] 

'2.  Appeal— RBviBW—HuuLna  Esbob— In- 

STBUCTIONS. 

Where  a  complaint  contained  counts  on 
notes  and  also  the  common  counts  for  goods  sold 
and  delivered,  and  the  court  gave  the  general 
charge  in  favor  of  plaintiff  on  the  counts  on  the 
notes,  all  rulings  on  the  common  coonte  or  on 
objections  to  their  being  Joined  in  the  same 
complaint  with  counts  on  the  notes  were  with- 
out prejudice  to  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  SS  4225-4223.] 

3.  Plbadin  a— Inconsistent  Defenses. 

Where  defendant  gave  certain  notes  in  pig- 
ment for  fertilizers  sold  under  a  void  contract, 
defendant  was  not  estopped  to  deny  the  validity 
of  the  notes  by  pleas  interposed  to  the  common 
counts,  also  joined  in  the  complaint,  by  which 
defendant  set  up  payment  of  the  demands  sued 
on  by  the  execution  of  the  notes. 

[Ed.  Note.— For  cases  in  point,  see  voL  SSli, 
Gent  Dig.  Pleading,  {  188.] 

4.  Bills  and  Notes  —  ConTBACr  fob  At- 
tobnet's  Fees— Pleading— Joindeb. 

An  agreement  in  certain  notes  to  pay  at- 
torney's fees  is  additional  to  the  obligation  of 
the  note,  and  hence  there  Is  no  objection  to  em- 
bodying In  one  connt  a  claim  for  all  attoniey's 
fees  claimed  in  the  suit. 

[Ed.  Note. — For  cases  in  point,  see  yuL  7. 
Cent.  Dig.  BilU  and  Notes,  {  1467.] 

Appeal  from  Circuit  Court,  CoTlngton 
Gonnty;  H.  A.  Pearce,  Judge. 

"To  be  officially  r^rted." 

Action  by  the  Standard  Chemical  &  Oil 
Company  against  I.  E.  Boyett  From  a  judg- 
ment for  plaintiff,  defendant  appeala  Re- 
versed. 

This  was  an  action  begun  by  attadhment 
at  the  Instance  of  appellee  on  certain  notes 
executed  by  api?ellant  to  appeilee  recovering 
the  sales  of  fertilizer.  The  complaint  cou- 
tained  several  counts  declaring  on  the  notes 
and  other  coants  on  the  common  counts. 
The  defendants  answered  by  pleas  as  fol- 
lows :  (1)  The  general  issue ;  (2)  not  Indebt- 
ed; (3)  want  of  consideration;  (4)  failure  to 
procure  license  from  the  commissions*  of 
ugrlcultore  to  do  business  as  a  fertilizer  deal* 
er ;  (5,  6,  7,  8)  were  no  tags;  ^  10)  that  the 
fertlllEers  mannfactored  by  plalntlir  were 
not  guarantied  and  a  written  or  printed 
statement  setting  forth  the  Ingredients  filed 
with  the  commtssloner  of  agrlcnltnre.  lu 
the  common  counts,  the  defmdant  pleaded 
payment  of  the  same  by  the  ezecntlon  of  the 
note  sued  on  In  the  other  count.  The  otber 
facts  necessary  to  an  understanding  of  the 
opinion  appear  therein. 

Sollle  &  Kirkland,  Steiuer,  Crum  &  Weil. 
Stalllngs  ft  Reid,  and  Whaley  &  Prestwood. 
for  appellant.  A.  A.  Wiley,  Powell,  Albrit- 
ton  &  .\lbrItton,  and  Henry  0pp.  for  appellee. 

SIMPSON,  J.  This  was  an  action  com- 
menced by  attachment  on  promissory  aoteii 
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given  for  commerdal  fiertlllzan.  Oommon 
counts  were  afterwards  added,  and  varlouB 
gneBtlfms  and  exertions  raised  thareon,  and 
flnally  the  general  charge  was  given  In 
favor  of  plalntUt  on  the  coants  based  cn  tbe 
notes,  and  Judgment  rendered  for  plaintiff 
(appellee). 

A  motion  is  made  by  appellee  to  strike 
the  bill  of  exceptloDB  for  failure  to  comply 
with  rale  33,  aubd.  5,  circuit  court  (Code 
1896,  p.  1201),  While  there  are  Bome  por- 
tions of  the  testimony  which  might  have 
been  shortened,  yet  the  greater  part  of  that 
to  which  attention  has  been  called  as  having 
been  unnecessarily  set  out  In  eztenso  relates 
to  tagging  of  the  fertilizer,  which  was  a 
material  point  in  the  case,  and  from  the 
fact  that  tbe  witnesses  testified  separately  to 
separate  and  several  portions  of  tbe  goods 
taken  out  of  the  cars  at  different  times, 
from  all  of  which  items  of  testimony  the 
Jury  would  have  to  make  up  Its  verdict,  It 
could  not  well  have  been  condensed  Into  a 
general  statement,  and,  even  as  to  the  testi- 
mony in  regard  to  tbe  shipment  of  the  goods, 
although  the  defendant  admitted  receiving 
the  goods,  yet  this  might  have  been  Impor- 
tant in  identifying  the  goods  In  regard  to 
which  each  witness  testified  by  reference  to 
the  cars  and  brands  of  the  fertilizers.  We 
cannot  say  that  this  was  snch  a  flagrant  viola- 
titm  of  the  role  as  to  Jvstlfy  tbe  striking 
of  the  bill  of  ezceptlona.  As  the  court  gave 
the  general  charge  In  favor  of  tbe  plaintiff 
as  to  the  several  counts  based  on  the  notes, 
and  the  verdict  of  the  }nry  shows  that  they 
found  ft>r  the  plaintiff,  on  those  counts  alone, 
all  rulings  on  the  common  counts  or  on  ob- 
Jectlons  to  their  being  Joined  in  the  same 
complaint;  with  the  counts  on  the  notes,  If 
error  at  all,  was  without  Injury  to  the 
appellant. 

The  plaintiff  contends  that  the  court  was 
authorized  to  give  tbe  general  charge  in  fa- 
vor of  the  plaintiff,  on  tbe  counts  based  on 
the  notes,  because  the  defendant  was  estop- 
ped by  his  pleading  from  denying  the  valid- 
ity of  the  notes;  the  defendant  having  Inter- 
posed pleas  to  the  common  counts,  setting 
up  payment  of  tbe  demands  sued  on,  by 
the  execution  of  the  notes,  and^  under  the 
rulings  of  the  court,  baring  gone  to  trial 
on  said  issue.  "It  Is  true  that  a  party  who 
has  with  knowledge  of  the  facts  assumed 
a  particular  position  In  Judicial  proceedings 
is  estopped  to  assume  a  position  Inconsistent 
therewith,  to  the  prejudice  of  the  adverse 
party,"  or,  as  otherwise  expressed,  "a  party 
who  defeats  a  Judgment  by  pleading  or  pre- 
senting a  thing  or  Judgment  In  one  aspect 
is  eBtoi^>ed  from  giving  It  anotlier,  In  tbe 
same  or  another  suit,  founded  on  the  same 
subject-matter."  16  Cyc.  p.  796;  Pres.  Con. 
of  S.  V.  Williams,  9  Wend.  (N.  Y.)  147;  Ogden 
V.  Rowley,  15  Ind.  56;  State  Nat  Bank  v. 
N.  W.  P.  Oo.,  80  Iowa.  226;  Hooker  v.  Hub- 


bard, 102  Mass.  2S9;  Hill's  Adm'r  v.  Hucka- 
bee's  Adm'r.  70  Ala.  183,  188,  189;  Caldwell 
V.  Smith,  77  Ala.  157,  1C3;  Lehman,  Dnrr 
&  Co.  V.  Clark.  86  Ala.  109, 113, 114.  4  South. 
661;  Dickson  t.  MeLamey,  97  Ala.  883, 
882,  12  South.  378;  Hodges-  v.  Winston,  95 
Ala.  614.  11  South.  200.  86  Ani.  St  Rep.  241 : 
Taylor  v.  Crook,  186  Ala.  856,  878,  34  South. 
905,  90  Am.  8t  Rep.  26.  Tet  that  principle 
does  not  apply  where  the  instrument  sought 
to  be  set  up  by  estoppel  Is  void  on  account 
of  tbe  violation  of  penal  statutes.  "Tbe 
same  rule  of  public  policy  which  forbids  the 
execution  of  the  contract  forbids  tbe  giving 
of  a  quasi  validity  thereto."  15  Am.  &  Kng. 
Ency.  Law  (2d  Ed.)  p.  1014.  "Validity  can- 
not be  Injected  Into  an  illegal  contract  or 
act  by  way  of  estoppel,"  nor  can  "the  de- 
fense of  illegality  be  held  to  have  been  waiv- 
ed." Western  U.  Tel.  Co.  v.  Young,  138  Aln. 
240,  246,  36  South.  374.  A  sale  of  fertilizer 
without  compliance  with  the  statute  Is  void, 
and  no  recovery  can  be  had  for  the  price, 
nor  on  any  note  given  for  tbe  consideration 
thereof,   3  Mayfield's  Dig.  p.  791. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  fifth  count  The  agreement 
to  pay  an  attorney's  fee  Is  one  additional 
to  the  regular  obligation  of  tbe  note,  and 
there  la  no  objection  to  embodying  in  one 
count  a  claim  for  all  the  attorney^  fees 
claimed  In  tbe  suit  as  it  is  all  one  subject 
and  no  confusion  arises  therefrom. 

There  was  no  error  In  the  ruling  of  the 
court  excluding  the  certified  copy  of  register 
of  fertilizers  manufactured,  as  it  was  merely 
negative  evidence,  and  did  not  show  that 
plaintiff  had  not  filed  a  proper  paper. 

For  the  error  In  giving  tbe  gmeral  cbAtge 
for  the  i^alntlff.  the  Judgment  of  the  court 
is  reversed,. and  the  cause  remanded. 

WEAKLEY,  a  J.,  and  TYSON  and  AN- 
DERSON. 3 J.,  concur. 


JONES  V.  COAN. 
(Sopreme  Court  of  Alabama.  June  30,  1906.) 

1,  Pbaud— Action— Questions  fob  Jubt. 

Code  1896,  {  2813,  provides  that  in  actions 
for  relief  on  the  ground  of  fraud,  barred  by  the 
statute,  the  cause  of  action  must  not  be  con- 
strued as  having  accrued  until  the  discovery  of 
the  fraud,  after  which  action  must  be  brought 
within  one  year.  Eeld,  that  where.  In  an  action 
for  fraud,  tlie  evidence  was  uncontradicted  that 
plaintiff  had  not  dlscoveivd  it  until  less  than 
a  year  before  action,  evidence  that  plaintiff  bad 
an  opportunity  to  know  and  ought  to  have 
known  of  the  fraud  previoosly,  if  sufficient  to 
raise  an  Inference  adverse  to  plaintiff,  did  not 
anthortse  the  affirmative  duuge  for  defendanL 
[Ed.  Note.— For  cases  In  point  see  vol.  2^ 
Cent.  Dig.  Fraud.  |  60.1 

2.  Same— EviDEHCK— Sufficiency. 

In  an  action  for  fraud  practiced  by  a  vpu- 
dee  on  the  vendor,  whereby  land  was  convoyed 
for  an  inadequate  consideration,  the  evidi'nca 
held  sufficient  to  sustain  a  finding  that  defi<ni1- 
ant*s  representations  were  false  and  ^aoduleni. 
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Appeal  ft-om  Cft7  Oourt  of  Montgomeiy; 

A.  D.  Sayre,  Judge. 

"Not  officially  reported." 

Action  by  James  P.  Coan  against  Henry  G. 
Jones.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  AfBrmed. 

Horace  Strlngfeliow,  foi  appellant.  O.  8. 
LewlB  and  Ray  Bnshtcm,  for  appellee. 


HABAL80N,  J.  On  the  26tb  of  April, 
1897,  as  appears  from  the  record,  tlie  plain- 
tiff and  bis  wife,  sold  and  conveyed  to  the 
defendant,  H.  C.  Jones  (to  employ  the  lan- 
guage of  tbeir  conveyance) :  "That  portion 
of  the  western  part  of  our  land  tbat  will 
be  flooded  by  bacfe  water  caused  by  the  erec- 
tion of  a  dam  thirty-one  (81)  feet  In  height 
to  be  built  across  the  Tallap0(»a  river  on 
land  boi^bt  Henry  C  Jones  of  William 
Oole  on  the  west  side  of  said  rlvw  In  El- 
more county  and  of  Mrs.  Brltt  on  the  east 
ride  of  said  river  In  Tallapoosa  county  all 
in  section  6  of  township  18  north,  range  22 
east  in  the  state  of  Alabama.  The  eastern 
boundary  line  of  land  tbat  we  hereby  grant 
shall  be  determined  by  a  level  line  as  such 
dam  shall  cause  water  to  assume  at  low 
water  and  such  boundary  shall  meander  ac- 
cording to  level  of  water  as  such  dam  shall 
Influence.  It  to  understood  and  agreed  that 
the  foregoing  applies  to  low  water  and  any 
extra  diflTerences  In  fluctuation  of  said  water 
or  change  of  level  by  rains  is  considered 
as  not  damaging  and  we  assume  such  extra 
water  level  as  may  be  caused  by  any  ab- 
normal flow  of  water  In  combination  with 
any  influoice  from  said  dam.*' 

On  the  2Sth  of  February,  1899,  for  good 
and  sufficient  considerations,  the  plaintiff  and 
wife  executed  another  deed  to  said  Henry  C. 
Jones,  conv^ng  to  him  property  described 
as  follows:  "That  already  deeded  (by  said 
deed  of  the  26th  of  April.  1897),  and  such 
other  and  further  portion  of  the  lands  of 
the  said  James  P.  Co%n,  that  will  be  covered 
or  flooded  by  back  water  caused  by  divert- 
ing or  raising  the  water  of  the  Tallapoosa 
river  and  Sangahatchle,  and  their  tributaries, 
from  tbeir  present  or  natural  channels  by 
building  a  dam  of  sufficient  height  to  furnish, 
at  any  stage  of  water,  an  actual  or.net 
working  head  of  fifty  (50)  feet  between  the 
surface  head  water  and  the  surface  tall  water. 
The  said  dam  to  be  built  across  the  Ta]l;i 
poosa  river,  in  the  development  of  a  water 
Ijower  at  8u<^  location  as  engineers  may  de- 
termine, but  such  dam  and  development  is  to 
l>e  at  same  on  and  between  land  bought  by 
H.  C.  Jones  of  W.  H.  Cole,  on  the  west  side 
of  said  river  In  Elmore  county,"  etc. 

On  that  date,  February  28,  1899,  as  ap- 
pears, the  defendant,  Jones,  executed  an 
agreement  with  the  plaintiff  as  follows : 
"This  agreement  Is  to  evidence  the  fact 
that  In  consideration  of  the  deeding  to  ma 
this  day  certain  water  or  flood  rights,  I  am 


to  have  engineers  to  aurvQy  and  determine 
by  actual  measurement  the  number  of  acres 
of  land  that  will  be  flooded  as  set  forth  In 
said  deed,  over  and  above  that  already  deed- 
ed (April  26,  1897),  and  I  agree  to  pay  to 
said  James  P.  Coan  for  such  excess  land  at 
the  rate  of  twenty  dollars  per  acre  on  or 
before  October  Ist,  1899.  Upon  the  payment 
for  this  land  under  these  conditions  this  in- 
strument becomes  the  property  of  the  holders 
of  such  deed,  but  upon  the  failure  to  pay  for 
such  lands,  as  Is  provided  herein,  the  said 
deed  and  this  agreement  become  null  and 
void  and  the  land  to  which  It  applies  remains 
the  property  of  James  P.  Coan,  excepting 
that  already  deeded  applying  to  a  thirty  one 
foot  dam." 

The  complaint  Is,  that  the  defendant, 
Jones,  having  this  dged  from  the  plaintiff  for 
certain  water  or  flood  rights,  for  a  31-foot 
dam  entered  Into  a  contract  with  plaintUT, 
for  all  additional  land  that  would  be  flooded 
by  building  a  dam  of  aufficioit  height  to  fur- 
nish at  any  stage  of  water  an  actual  worfclns 
bead  of  60  feet  between  the  surface  bead 
water,  and  the  surface  tell  water,  or  tb«s 
difference  between  a  31  and  a  00  Coot  dam. 
The  contract,  as  has  been  seen,  provided  tbat 
the  defendant  was  to  hare  engineers  rarrey 
and  determine  by  actual  measurement  the 
number  of  acres  of  land  that  wonld  be  flood- 
ed In  addition  to  that  already  deeded  (.^rll 
26,  1897),  and  be  was  to  pi^  the  plalntlflT 
for  such  exceaa  land  af  tlw  rate  of  VSXXOO  per 
acre,  on  or  before  October  1,  1899.  It  far- 
thOT  appears  from  the  complaint,  that  one 
"Brewer  as  agent  of  the  defendant  repre- 
sented and  r^rarted  to  plaintiff  that  the  laud 
that  could  be  overflowed,  was  two  and  a 
half  (2^)  acres  additional  to  tbat  already 
purchased;  that  plaintiff  relying  on  the 
Btatemoit  of  the  said  agoit  of  defendant, 
did  execute  to  defendant  a  deed  conr^iDjc 
to  him  the  land  already  deeded,  and  all  ad- 
ditional land  that  would  be  flooded  by  bade 
water  of  the  TallapooBa  rtver  and  Sanga- 
batdiie  cre^  and  their  tributaries,  from 
their  actual  channels  by  building  a  dam  of 
sufficient  height  to  furnish,  at  any  stage  of 
water,  an  actual  working  bead  of  fifty  feet 
l)etween  the  surface  head  water  and  surface 
tall  water,  for  which  defendant  paid  plain- 
tiff the  sum  of  (60.00  (2i^  acres,  at  $20.00 
per  acre) .  And  plaintiff  avers,  tbat  the  said 
statement  of  the  agent  of  said  defendant  as 
to  the  amount  of  the  land  that  would  he 
flooded,  to-wit,  2%  acres,  was  false  and 
fraudulent,  for  plaintiff  avers,  that  the  land 
realty  covered  by  such  water,  Is  about  40 
acres;  and  plaintiff  alleges,  tbat  by  reason 
of  said  representations  and  his  relying  on 
same,  be  executed  a  deed  conveying  the  flood 
right  above  set  out,  to  defendant,  to  hia 
damage  (of)  one  thousand  dollars,  for  which, 
with  Interest  from  the  28tb  day  of  February, 
1899,  he  now  sues." 

There  are  two  counts  in  the  complaint. 
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«ach  of  wblch  Beta  up  the  Bgnem&at,  and 
contains  tbe  same  arenaenta,  except  that  the 
flnt  aren  that  tba  omtnct  was  with  de- 
fendant, and  tbe  other  that  it  was  with  his 
agent. 

Tbe  defendant  pleaded  the  general  tosae 
and  that  the  fraud  oomplafaied  of  occurred. 
If  at  all,  more  than  one  year  before  the  oom- 
menceoient  of  this  suit,  and  that  the  canse 
of  action  is  barred  by  tbe  statute  of  Ilmita- 
tlons  of  one  ^ear. 

Hie  plaintiff  replied,  that  he  did  not  dis- 
cover tbe  fraud  until  less  than  one  year  be* 
fore  the  oommaicanent  of  this  action.  Code 
1806,  S  2813.  Issue  was  Joined  on  tbe  r^llca- 
tlon  and  the  canse  was  tried  thereon. 

The  defendant  requested  the  court  to 
charge,  that  If  the  Jury  believed  tbe  evidence 
tbey  most  find  a  verdict  for  defendant  He 
also  made  a  motion  for  a  new  trial.  The 
refusal  of  tbe  court  to  give  said  charge, 
and  to  grant  the  motion  for  a  new  trial, 
are  tbe  only  errors  assigned  which  are  In- 
sisted on  by  connsel  for  appellant. 

The  plaintiff  teetlfled,  "I  learned  for  the 
flrst  time,  that  tbe  dam  built  covered  more 
than  2^  acres,  in  addition  to  the  first  deed, 
when  the  water  backed  up  there.  In  October, 
1902.  I  never  knew  how  much  land  was  cov- 
ered until  the  dam  was  built  and  the  water 
backed  up..  •  •  •  The  water  was  not 
turned  on  to  my  knowledge,  prior  to  October, 
1902.  There  was  a  freshet  before  that, 
which  threw  the  water  out  there,  and  the 
dam  burst  and  the  river  went  back  Into 
Its  banks.  That  was  tbe  time  of  the  flrst 
big  freshet,  when  tbe  dam  was  flrst  complet- 
ed. The  water  did  not  back  up  any  more 
until  October,  1902."  He  further  testifled, 
that  Brewer,  who  was  defendant's  agent  in 
the  matter,  told  him,  the  day  he  received 
the  deed,  that  there  were  only  acres  of 
land  flooded.  lie  says,  "Brewer  gave  me  the 
check  {for  tbe  2%  acres)  the  day  I  signed  the 
deed,  and  at  the  time  I  executed  the  deed, 
be  told  me  they  had  run  the  line,  and  that 
there  were  only  2^  acres  of  my  land,  cov- 
ered by  the  deed."  J.  P.  Coan  testified  that 
he  heard  Brewer  say  at  the  house  of  plain- 
tiff, at  tbe  time  the  deed  was  executed,  that 
the  overflow  would  cover  only  two  and  a 
half  acres. 

It  appears  that  a  check  was  given  by  de- 
fendant to  plaintiff  for  $50,  which  would  be 
tbe  exact  amount  for  two  and  a  half  acres  at 
$20l  Plaintiff  testified  Ou  check  .was  given 
tbe  day  tbe  agreement  was  signed,  tiiough 
not  paid,  tot  some  time  afterwards,  as  tbe 
evidence  tends  to  show.  Weldon,  a  witness 
for  defendant  testified,  that  this  Check  was 
made  some  time  In  April,  1899.  This  evi- 
dence tends  to  show,  that  It  was  to  pay  for 
2^  acres.  That  was  all  of  his  land  that 
was  represented  to  plaintiff  that  the  flood 
waters  would  cover. 

M.  Mason,  a  drll  engineer  of  long  ex* 
perlence  teetlfled,  that  be  bad  made  a  care- 


fol  smrvey  of  the  dlflraoun  In  0m  amoimt  of 
land  of  tile  plaintiff  between  what  would  be 
flooded  1^  a.  81  and  a  SO  foot  dam,  and  that 
the  amount  vras  14  acres.  He  says,  **In  mak- 
ing tbe  surv^,  he  followed  the  deed  from 
plaintiff  to  deftedant,  of  February.  1899,  and 
Burv^ed  the  land  of  plaintiff  conveyed  by 
that  deed.  The  amount  of  the  lands  of  plain- 
tiff which  would  be  covered  by  a  &0-toot 
dam,  In  addition  to  what  would  be-  covered 
by  a  81-^t  dam  was  14  acres." 

J.  H.  Garrett,  a  witness  Introduced  by 
defendant,  testified,  that  being  a  dvll  en- 
gineer of  long  experience,  be  made  a  careful 
surv^  of  the  difference  In  the  amount  of 
land  of  the  plaintiff  that  would  be  flooded 
by  a  81  and  a  SO  foot  dam.  fdllowing  the 
deed  from  plaintiff  to  defendant  of  February, 
1S&9,  and  calculated  tbat  it  was  ll^  acres. 

There  was  no  evidence  in  conflict  with 
the  testimony  of  plaintiff,  that  he  did  not 
ascertain  the  alleged  fraud  that  was  prac- 
ticed on  him,  until  less  than  a  year  before 
the  commencemait  of  this  suit,  on  the  ISth 
of  July.  1903,  except,  If  that  were  important, 
that  plaintiff  had  the  opportunity  to  know 
and  ought  to  have  known  better,  long  before. 
It  that  was  sufltelmt  to  place  the  evidence 
for  the  two  In  conflict  and  to  raise  an  in- 
ference adverse  to  plaintiff,  yet  It  did  not 
authorise  the  giving  of  the  general  aflirma- 
tlve  charge  tor  the  defendant  Moreover,  tbe 
evtd«ice  as  to  the  quantity  of  tbe  plaintiff's 
land  which  was  subject  to  be  fiooded  by  the 
60-foot  wall,  and  to  which  he  was  entitled 
to  pay  under  bis  agreement  wltb  defendant, 
was,  according  to  the  evidence,  for  an  excess 
of  2^  acres,  so  far,  as  to  raise  the  fair  In- 
ference, tbat  a  representation  of  the  de- 
fendant's agent  If  made,  that  It  was  only 
that  amount  was  false  and  fraudulent 

On  an  examination  of  the  evidence  .and 
charges  given,  other  than  as  to  tbe  statute 
of  limitations,  we  have  not  seen,  nor  had 
pointed  out  to  us,  wherein  the  verdict  was 
wrons  and  unjust.  Teague  Bass,  131 
Ala.  422,  31  South.  4. 

Affirmed. 

WKAKLKT,  C.  J.,  and  DOWDELL  and 
DENSON.  JJ.,  concur. 


PECK  r.  STATE. 
(Snprmie  Court  of  Alabama.  June  80.  1906.) 

1.  BUBaLABT— iNDIOTHSUr— SOFFICIENCT. 

An  iadictment  chargiDg  ttiat  defendant, 
with  intent  to  steal,  broke  into  nnd  entered  a 
buildint;,  to  wit,  tbe  depot  of  tiie  Southern  Rail- 
way Companv,  etc..  tbe  said  depot  lieins  the 
property  of  Uie  Southern  Railway  Company,  a 
corporation,  sufficiently  averred  corporate  oiar- 
aoter. 

[Ed.  Note. — For  cases  In  pdnt  >se  voL  8, 
Cent.  Dig.  Burglary,  S  60.] 

2.  SaHB— OWNEBSHIP. 

It  is  sufficient.  In  an  Indictment  for  bnr- 
glaiy,  to  lay  the  ownership  of  ths  building  brok* 
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en  into  and  entered,  In  tbe  penon  lo  the  poB* 
session  and  occupancy  thereof. 

[Ed.  Note. — For  caaes  in  point,  see  toL  8, 
Cent  Dig.  Burglary.  SS  00-63.1 

3.  OamiiTAX.  Law  —  Appeai^  —  Habmlzss  Eb- 

BOB. 

Under  Code  189G,  t  4333.  providing  that  a 
iodgmeDt  of  c(mviction  must  not  be  reversed 
for  error,  when  the  court  is  eatlsfied  that  no 
Injury  resulted  therefrom  to  defendant,  the  et^ 
ror,  if  any,  in  a  prosecution  for  burglary,  in  ad- 
mitting parol  evidence  of  the  ownership  of  the 
building  entered,  was  harmless;  It  being  proven 
that  the  bnilding  broken  into  and  entered  was 
in  the  possession  of  the  party  named  in  the  in- 
dictment. 

4.  Sake  — HviDENOE— Confession— Adubbi- 

BILITT. 

Where  defendant,  while  a  prisoner  in  the 
custody  of  the  officer  arresting  him,  was  taken 
by  such  officer  and  by  the  justice  of  the  peace 
issuing  tbe  warrant  under  which  the  arrest  was 
made  into  a  closed  room,  and  while  there  and 
just  before  entering  on  hia  preliminary  trial 
was  asked  by  the  justice  a  question  assuming 
defendant's  guilt.  In  which  manner  an  alleged 
confession  was  evoked,  and  there  was  evidence 
tendine  to  show  that  defendant  was  a-  weak- 
minded  person,  and  that  he  commenced  crying 
when  the  question  assuming  bis  guilt  was 
asked  blm,  such  confession  was  Inadmissible, 
although  it  appeared  that  no  threats  or  promises 
were  made  to  Induce  tbe  same. 

TEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Die  Orbninal  Taw,  SI  11S7,  1173.] 

Appeal  from  Circuit  Conrt,  Hale  Oountyi 
B.  H.  Miller,  Judge. 

"To  be  officially  reported." 

Henry  Peck  was  indicted  for  burglary,  and 
appeals.  Reversed. 

De  Graffrareid  &  Evans,  for  appellant, 
Mawey  Wilson,  Atty.  Gen.,  for  tbe  State. 

DOWDEIjL,  J.  The  demnmr  to  Uie  In- 
dictment upon  the  ground  ttiai  the  indictment 
failed  to  charge  that  the  Southern  Hallway 
ConQuny  was  a  corporatl<ni  was  without 
moit  The  Indictment  charges^tbat  the  defend- 
ant "with  the  intent  to  steal  broke  Into  and 
entered  a  building,  to  wit,  the  depot  of  the 
Southern  Bailway  Company*  etc^  tbe  said 
depot  being  tbe  property  of  the  Sontbem 
Bailway  Company,  a  corporation."  The 
point  made  by  the  demurrer  Is  that  the  omis- 
sion of  ttie  words  "a  corporation"  after  South- 
em  Bailway  Company,  where  first  used  in 
the  indictment,  was  a  failure  to  aver  corpo- 
rate charactw;  but  this  omlB8l<m  was  sup- 
plied In  the  clause  that  followed  as  set  out 
above.  The  circuit  court  properly  overruled 
tbe  demurrer. 

It  Is  sufficient.  In  an  Indictment  for  bur- 
glary, to  lay  the  ownership  of  tlie  building 
broken  Into  and  entered  in  the  person  In  the 
possenslcHi  and  occupancy  of  the  building. 
Matthews  T.  State,  03  Ala.  60;  ^niomas  r. 
States  87  Ala.  8,  12  South.  409.  We  need 
not  consider  whether  there  was  error  In  ad- 
mitting parol  evidence  of  the  ownership  of 
the  building  aotered,  tor.  If  em>r,  it  was 
error  without  injury,  since  it  was  proven  that 
the  depot  building  broken  Into  and  entered 
was  In  the  possession  of  the  Southern  Ball- 


way  Company.  Ck>de  1896,  8  4333;  Fuller  t. 
State,  117  Ala.  86,  28  South.  6S8.  PoBsessIoD 
Is  a  collective  fact,  to  which  a  witness  mny 
testify.  Wright  t.  State,  136  Ala.  189^  S4 
South.  238. 

The  state  was  permitted  to  prove  the  con- 
fession of  defendant  against  bis  objectton. 
Tbe  confession  sought  to  be  proved  was,  un- 
der the  dedslon  In  tbe  ease  of  Kelly  v.  State, 
T2  Ala.  244.  Inadmissible.  The  facts  In  the 
cases  of  Busb  v.  State.  136  Ala.  85,  38  South. 
878.  and  White  v.  State,  133  Ala.  132.  32 
South.  139,  cited  by  the  Attorney  General,  are 
dUterent  from  the  case  at  bar,  and  dearly 
dlfTerentlato  tbe  former  case  from  tbe  latter. 
Here  the  facts  show  that  the  defendant  while 
a  prisoner  In  the  custody  of  the  officer  mak- 
ing the  arrest  was  taken  by  the  Justice  of 
the  peace  who  Issued  the  warrant  on  which 
the  arrest  was  made  aiul  the  officer  who  made 
the  arrest  Into  a  room,  and  tbe  door  cloeed, 
and,  being  thus  alone  with  the  prisoner,  and 
just  before  entering  upon  his  preliminary 
trial,  the  Justice  of  the  peace  asked  the  de- 
fendant a  question  which  assumed  the  de- 
fendant's guilt  snd  bi  this  manner  the  con- 
fession admitted  In  evidence  on  the  trial 
was  evoked.  There  was  evidence  tending  to 
show  that  tbe  def m^nt  was  a  weak-minded 
person,  and  when  the  questl<m  was  u«tk:  .1  blm 
which  assumed  his  guilt  "the  defaidant  com- 
menced crying  and  stated"  (and  liere  follows 
the  confession).  It  was  stated  by  tbe  wit- 
ness ttiat  no  threats  were  made,  nor  promises, 
to  Induce  tbe  confession.  The  tinM,  place, 
and  surroundings  of  tbe  prisoner,  the  manner 
of  evoking  tlie  confession,  and  by  whom  evok- 
ed, In  tbe  very  nature  of  thli^  were  cal- 
culated to  unduly  Influence  the  prisoner  and 
render  a  con^sslon  under  such  circumstances 
Inadmissible  in  evidence  against  him.  And 
the  mere  fact  that  no  threats  were  used  or 
promises  made  to  tbe  defenitant  and  nothing 
more  raid  to  him  than  to  ask  the  question 
which  called  for  tbe  oonfeSBlon^  la  not 
enough,  imder  the  fads  In  this  case,  to  affirm- 
atively show  that  the  confession  waa  volun- 
tarily made. 

In  McQueen  v.  State,  94  Ala.  60,  10  South. 
433,  the  confession  of  Uie  defendant  was 
made  while  under  arrest  and  to  the  officer  In 
whose  custody  ttie  defendant  was;  but  the 
record  shows  affirmatively  that  tbe  con- 
fession was  voluntary.  Tbe  court  said  In 
that  case:  "It  is  affirmatively  shown  that 
the  confessions  were  not  made  under  tbe  In- 
fluoice  of  thrwts,  promises,  or  other  ini- 
proper  inducementt.  bnt  were  voluntary. 
(The  Italics  are  ours.)  So,  too,  In  the  case 
of  Bedd  V.  State,  68  Ala.  492,  the  omfes^ons, 
though  made  by  tiie  defendant  to  tbe  officer 
and  while  in  custody  of  the  officer,  appearing 
to  hare  been  volnntery,  evidence  of  the  con- 
fession was  held  to  have  been  admls^ble. 
The  principle  held  In  tfals  case  was  that  the 
mere  fact  that  the  confession  was  made  while 
In  custody  and  in  answer  to  questions  asked 
by  the  <^cer  is  not  alone  sufficient  to  ex- 
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elude  tbe  confession;  tbe  omfMslon  other- 
Trlae  sppearing  to  bare  been  voluntary.  In 
HlUer  T.  State,  40  Ala.  54,  It  was  said:  "A 
confeS8i<»i  Is  not  inadmissible,  as  is  contended 
because  elicited  In  answer  to  m  qnestlon 
wblcta  assumes  a  prisoner's  gollt.  Tbe  lav 
seems  to  be  well  settled  that  tbl%  of  Itself, 
wonld  not  be  silfflclent  to  authorize  tbe  ex- 
cinsffHi  of  the  oonfesston"~ctting  Garroll  t. 
State.  23  Ahi.  28,  68  Am.  Dec.  282.  But  the 
Judgment  of  the  lower  court  was  reversed 
for  tbe  error  of  admitting  tbe  confession  on 
tbe  facts  In  that  case.  The  facts  In  tbe  case 
of  Splcer  T.  Stat^  89  Ala,  169,  woe  different 
from  tiie  case  at  bar.  There  the  confession 
was  made  to  one  who  had  been  left  by  the 
officer  temporarily  In  chaii^  of  the  prisoner, 
and  the  confessions  thus  dlclted  by  Qnestloiis 
of  such  person.  It  was  said  by  the  court: 
"tbey  [tbe  confessions]  are  affiitnatlrely 
shown  not  to  have  been  elldted  tbrough  the 
influence  of  either  threats  or  promises, 
or  other  improper  appUancea  ritallcs  ours], 
and  were  therefbre  TOluntary." 

There  can  be  no  difference  In  principle  be- 
twen  tills  case  and  the  case  of  Kelly  t.  State, 
■npra.  There  the  prisoner  was  Intem^ated 
by  the  maglatrRte  while  the  preliminary  trial 
was  In  progress;  here  tbe  prisoner  was  In* 
terrogated  by  tbe  magistrate  Just  before 
entering  upon  the  K^IImlnary  trial.  Every 
condition  In'the  one  case  calculated  to  nndnly 
Influence  the  prisoner  and  render  his  confes- 
sion InToluntary  eztots  In  the  otbw.  The 
confession,  we  think,  was  evoked  by  the  em- 
ploymmt  of  Improper  appliances,  and,  on  tbe 
authority  of  Kelly  t.  State,  sopra,  should 
have  bem  excluded. 

Severs^  and  remanded. 

WRAKLBT,  C.  J.,  and  HABALSON  and 
DENSON,  JS.,  concur. 

HAMMOND  V.  STATE, 
(Supreme  Conrt  of  Alabama,  June  30,  1906.) 

1.  Jury— Special  Juby— Dbawinq  of  Jtjby. 

Code  1896.  §  5004,  provides  tbat  when  any 
capital  case  staodg  for  trial  the  court  shall,  onft 
day  before  the  day  set  for  trial,  publicly  draw 
from  the  Jury  box  a  certain  number  of  such 
names  for  the  case.  Held,  that  is  is  not  nec- 
essary tliat  the  presiding  Judge  announce  the 
names  of  tbe  Jnrora  as  drawn  from  the  box. 

[Ed.  Note. — For  canes  in  point,  see  vol.  SI, 
Cent.  Dig.  Jnry,  S  283.] 

2.  Saub— Sglbotion  or  Jubobs. 

Code  3896,  S  4333.  provides  that  no  Judg- 
ment of  conviction  shall  be  reversed  because  of 
error  when  the  court  la  satisfied  tbat  no  injury 
resulted  to  defendant.  Section  5004  provides 
that  when  any  capital  case  stands  for  trial  the 
court  shall,  at  least  one  day  before  the  day 
set  for  trial,  draw  a  certain  number  of  names 
from  the  box,  a  list  of  which  abnll  be  Immediate- 
ly made  out  by  the  clerk  and  an  order  isBoed 
to  tbe  sheriff  to  summon  the  persons  so  drawn. 
Beld,  that  the  fact  tbat  the  clerk  did  not  im- 
mediately make  out  a  list,  but  that  the  names 
were  placed  in  an  envelope  which  was  sealed 
and  the  list  made  out  about  four  hours  later* 


was  not  prejudicial  to  accused,  where  it  appear- 
ed affirmatively  from  the  bill  of  exception  tikat 
the  list  made  by  the  clerk  was  composed  of  the 
names  drawn  by  the  Judge  and  placed  in  the 
envelope,  that  tbe  names  served  on  defendant 
were  copies  of  names  on  the  list  so  made  out, 
and  that  the  copy  of  the  names  was  served  on 
defendant  one  entire  day  before  trial. 

[Ed.  Note, — ^For  casee  in  point,  see  vol.  31, 
CenU  Dig.  Jury,  {  283,  289.f 

3.  Saub— Mistake  in  Naub  or  Jubob— Ef- 
fect. 

By  the  express  provisions  of  Code  1890,  | 
5007,  a  mistake  in  the  name  of  any  person  sum- 
moned as  a  juror  to  tbe  trial  of  a  capital  case, 
either  in  the  venire  or  in  the  list  of  Jurorsdeliver- 
ed  to  defendant,  is  not  sufficient  cause  to  quash 
the  venire,  or  to  delay  or  continue  the  trial,  un- 
less the  court  in  Its  discretion  is  of  opinion  that 
the  ends  of  Justice  so  require,  but  tbe  court 
must  in  such  case'  direct  tlie  names  o£  such 
persons  to  be  discarded  and  others  to  be  forth- 
with snmmoned. 

[Ed.  Note.— For  cases  In  pohit,  see  vol.  81, 
Cent  Dig.  Jury,  ff  809.  643.] 

4.  Cbiuinal  Law— Evidence  Res  Gz&tm. 

On  a  prosecution  for  murder,  evidence  Chat, 
immediately  after  shooting  deceased,  defoidant 
shot  the  brother  of  deceased  was  admlsslhle 
oaa  part  of  the  res  gestte. 

[Ed.  Note.— For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  {{  807-810,  822,  823i] 

6.  Same. 

On  a  prosecution  for  murder,  testimony 
that  some  of  tbe  shot  from  defendant's  gun 
passed  through  the  doUiing  of  witness  was  ad- 
miasible  as  part  of  the  res  geste 

[Ed.  Note. — For  craes  in  pohit,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  804.] 

0,  Homicide  —  Evidence  — Admissibility  — 

clbcumstances  preceding  act, 

Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  defendant  was  marshal  of  a  town, 
and  there  was  evidence  tending  to  show  that 
he  was  attempting  or  intending  to  arrest  de- 
cedent at  the  time  of  the  killing,  it  was  proper 
to  limit  defendant  to  proof  of  charges  agaJnBt 
decedmt  for  ylolaUon  of  ordinances ;  details  of 
the  acts  and  condnct  on  the  part  of  the  de- 
ceased upon  which  the  charges  were  based  be- 
ing incompetent  and  inadmissible. 

[Ed.  Note. — For  cases  In  point,  see  vol,  26, 
Cent.  Dig.  Homicide.  §  388,] 

7.  Abbest^Polioe— Right  to  Abbest  With- 
.  OUT  Wabbant. 

A  policeman  of  a  town  has  a  right  to  ar- 
rest persons  for  violations  of  the  ordlnanees 
without  warrant,  if  tbe  offense  was  committed 
in  his  presence. 

[Ed,  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Arrest,  {§  151-150.3 

8.  HOUIOIDE  —  JuffnFXABI.B  HOHIOIOB  — AB- 
BEST. 

Where  a  peace  oflicer  was  in  good  faith 
attempting  to  arrest,  and  the  offender  was  arm- 
ed with  a  pistol  and  committed  an  overt  act 
manifesting  an  intent  to  Immediately  use  the 
pistol,  under  such  circumstances  as  were  suffi- 
cient to  create  in  tbe  mind  of  a  reasonable  man, 
and  did  in  the  mind  of  the  oHicer,  a  belief  that 
the  offender  was  about  to  draw  the  weapon  and 
immediatdy  fire,  the  officer  was  Jtistifled  in  fir- 
ing first. 

[Ed.  Note.— For  cases  in  point*  see  vol.  26. 
Cent.  Dig.  Homicide,  ff  180,  143.] 

9.  Same  —  Evidenob  —  Admissibility  — 
Threats. 

On  a  prosecntioo  for  murder,  where  the 
defense  was  that  defendant,  a  peace  officer,  was 
in  good  faith  endeavoring  to  arrest  decedent 
for  a  violation  of  a  dty  ordinance.  It  was  error 
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to  exclude  evidence  of  threats  made  by  decedent 
axalnst  the  defendant,  and  evidence  tending  to 
show  that  decedent  was  a  turbulent,  danger- 
OBS,  and  bloodthira^  ehatacter. 

[Ed.  Note^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  »  303-397,  88»-il3.} 

10.  WrransKS— Bbcaluno  Witness  tob  Ik- 

PEACHVEITT. 

In  a  criminal  case.  It  was  within  the  dis- 
cretion of  the  trial  court  to  allow  the  solicitor 
for  the  state  to  recall  witnesses  for  the  defend- 
ant for  the  purpose  of  laying  a  predicate  for 
their  impeacunent  by  proof  of  ooDtradJctory 
statements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  00, 
GenL  Dig.  Witnesses.  »  792,  899,  1109.] 

11.  Sake. 

The  fact  that  the  solicitor  for  the  state 
in  a  criminal  case  recalled  witnesses  for  de- 
fendant in  order  to  lay  a  predicate  for  impeach> 
ment  did  not  make  them  the  state's  witnesses. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent.  Dig.  Witnesses,  (fi  109&-1100.1 

12.  Cbucinal  Law  —  EnoiHCi  —  BzoLmiOH 

or  EVIDKNCK. 

Where  a  witness  gives  a  responslTe  answer, 

the  party  calling  forth  the  answer  has  no  right 
to  have  It  ezclnded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  1644.] 

13.  Saicb  —  Ofuiioh  Bvidbhcb— CoNOLnsion 

or  WiTHEBB. 

In  a  criminal  case,  testimony  of  a  witness 
that,  if  certain  persons  had  exchanged  pistols, 
witness  would  have  seen  it,  was  inadmissible  ak 
a  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  I  1030.] 

14.  Same  —  Instbuctioks  —  Impeachiho  or 
Witness. 

Where  a  witcesa  testified  tbat  another  wit- 
ness whom  it  was  sought  to  impeach  had  made 
to  the  former  statanpnts  contradictory  to  his 
testimony,  it  was  error  to  refose  to  instruct 
that  If  the  jury  did  not  believe  on  all  the  evi- 
dence tbat  the  witness  sought  to  be  impeached 
made  the  statements  which  the  other  witness 
testified  be  did  make,  then  the  witness  was  not 
Impeached. 

[Ed.  Note. — For  cases  In  point,  rte  vol.  1^ 
Cent.  Dig.  Criminal  Law,  §  1892.] 

16.  Same— Credibilitt  op  WiTNESfiES. 

The  court  refused  to  instruct  that  If  any 
of  the  state's  witnesses  had  exhibited  bias 
against  the  defendant  or  an^er.  and  satisfied 
the  jury  that  they  bad  not  testified  truly  and 
were  not  worthy  of  belief,  and  the  jury  thooght 
their  testimony  ahonld  be  discarded,  they  might 
-discard  It  altogether.  Beld,  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  1889-1893.] 

ia  Sauk. 

It  was  error  to  refuse  to  instruct  that,  If 
upon  all  the  evidence  the  jury  believed  that  the 
testimony  as  to  the  good  character  of  certain 
witnesses  was  sufficient  to  overcome  the  Im- 
peaching  testimony  against  tlieni,  the  jury 
should  weigh  their  testimotv  in  the  light  of  the 
proof  of  good  character  along  with  the  otiier 
evidence  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  1^ 
Cent  Dig.  Criminal  Law,  M  1889-1893.] 

17.  Homicide— Ikstbuctionb — Seu-Defeivsb. 
Where,  on  a  prosecution  for  murder,  there 

was  evidence  tending  to  show  that  defendant,  a 
peace  officer,  approached  decedent  under  the 
guise  of  making  an  arrest,  but  killed  for  the 
purpose  of  takbig  vengeance  on  decedent,  c»* 
quested  iDstructiona,  seeing  to  invoke  the  doc- 
trine fif  freedom  from  fanlt,  which  failed  to 


hypothesise  good  faltli  oa  die  part  d  defend- 
ant in  carrying  the  gun,  were  pn^ierly  zefnsed. 
[Ed.  Note. — For  cases  in  pointy  see  vol.  26, 

Cent  Dig.  Homicide,  |  612.J 

18.  Gbuciitax  Law— lN8TBUcnoii»— Ihtebbt 

or  DirENDAnT  as  WlTItESS. 

On  a  prosecution  for  murder,  it  was  proper 
to  Instruct  that  they  most  consider  the  testi- 
mony of  defendant  m  the  light  of  the  int^est 
he  had  in  the  prosecution. 

[Ed.  Note. — For  cases  in  point,  see  vof. 
Cent  Dig.  Criminal  I^w,  |8  1895-1901.] 

19.  Same— Apfeal— Pbesumftions— CoNsm- 
BnoT  or  InSTBiKTioNa. 

Where,  on  appeal,  the  oral  diarge  of  the 
court  was  not  set  out,  it  would  be  ivesamed 
that  charges  given  for  the  defendutt  were  not 
in  conflict  with  the  oral  ctiarge. 

[Ed.  Note.— For  cases  in  point,  see  ti^  ISw 
Cent  Dig.  Criminal  Law,  |  3032.] 

20.  SaMB   —    iNfflBUCmOlIS   —  BEAaOHABU 

Doubt. 

An  instmeUon  that  it  makes  no  difference 
In  what  language  the  definition  of  a  reascmable 
doubt  Is  clothed,  bat  that  when  it  is  boiled  down 
and  brought  to  its  last  analyalB  it  means  bo 
more  or  less  than  a  donbt  growing  up  oat  of 
all  the  evidence  for  which  toe  Jnry  can  ^ve  a 
reason,  as  contradiBtingulsbed  from  a  mere  k>os- 
sibility,  was  not  reversible  error,  althougji  cal- 
eolated  to  mislead  and  confuse  the  jury. 

[Ed.  Note. — For  cases  in  point  see  voL  14. 
Gent  Dig.  Criminal  Law,  H  1904-1922.] 

Appeal  from  Circuit  Court,  Covington 
County;  H.  A.  Pearce,  Judg& 

"To  be  officially  reported." 

Abb  Hammond  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

The  defendant,  Abb  Hammond,  was  In- 
dicted, tried,  and  convicted  of  killing  Bud 
Tucker  by  shooting  him  with  a  gon.  Be- 
fore entering  upon  a  trial  of  the  cause  tbe 
defeudant  moved  the  court  to  quasta  ttie 
venire,  assignii^  the  following  reasons :  **Be- 
ctLUfe  the  special  venire  of  50  names  was  not 
drawn  as  provided  by  law.  In  that  the  pre^d- 
Ing  Judge  did  not  cause  tbe  clerk  of  the  court 
to  make  out  a  list  of  the  special  venire  Im- 
mediately as  provided  by  section  5404  of  the 
Code,  and  because  tbe  clerk  did  not  immedi- 
ately make  out  said  list,  and  because  tbe 
presiding  Judge  of  the  court  did  not  publicly 
draw  from  tbe  Jury  box  tbe  names  of  50 
persons  served  on  the  defendant  as  a  special 
venire  from  which  be  is  to  select  a  Jury  In 
this  case,  and  cause  the  clerk  of  said  coort 
to  immediately  make  out  a  list  of  tbe  SO 
names  and  Issue  an  order  to  the  sheriff  and 
serve  tbe  same  on  the  defendant,  and  because 
the  presiding  Judge  did  draw  from  the  box 
SO  persons  as  a  special  venire  to  try  defend- 
ant's case,  and  caused  the  clerk  of  said  coort 
to  place  tbe  50  names  so  drawn  In  an  enveliqw 
and  seal  the  same  and  put  It  In  bis  po(^et. 
and  did  not  Immediately  make  out  a  list  of 
said  names,  bat  took  the  said  names  away 
and  four  hours  afterwards  made  oat  the  list ; 
bocause  the  said  Judge  did  not  call  oat  the 
names  so  drawn  to  serve  as  a  special  Tenlre 
In  open  court,  and  did  not  cause  the  clerk 
In  the  presence  of  tba  court  and  In-open 
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■oonrt  to  main  ont  a  list,  bat  let  blm  seal 
tbe  same  vp  and  take  It  away  In  bis  pocket; 
becauM  the  regular  list  of  the  regolar  venire 
drawn  and  summoned  to  serve  during  the 
second  week  of  said  term  of  said  court  was 
sot  served  ou  thla  defendant,  In  that  C.  G. 
-Caxton  was  drawn  and  summoned  as  a  regu- 
lar Juror,  and  no  such  man  was  drawn  and 
summoned  to  appear  and  serve  as  a  Juror 
■Cor  said  second  week,  but  that  C.  0.  Caxton 
was  snnmKmed  to  serve  as  a  Juror,  when 
there  Is  no  such  man  In  Covington  conutr,  but 
'C.  O.  Oroxton  answa«d  to  the  name  of  Oax* 
ton,  and  said  Caxton  was  placed  on  the  r^- 
lar  panel  of  the  Jnrors,  but  was  not  served 
■on  tbe  defendant,  and  because  T.  M.  Hayes 
was  drawn  as  a  Jnror  on  the  regular  panel, 
and  there  was  no  such  man  on  tbe  regular 
-panel  or  served  mi  the  defendant  but  W.  T. 
Hayes  was  put  on  tbs  r^lar  panel  and  not 
-served  on  defendant"  Tbe  court  overruled 
-this  motion.  The  mottma  was  afterwards 
-amended,  but  was  practicaUy  tbe  same  mo- 
tion ftxempUfled.  The  court,  being  satisfied 
from  the  evidence  that  there  was  a  mistake 
in  the  names  of  tlie  two  Jurors,  Hayes  and 
■Caxton,  and  that  there  were  no  such  persons 
living  In  Covington  county,  directed  that 
those  two  names  be  discarded,  and  ordered 
tbe  sli^ff  to  summon  two  qualified  cltisens 
•of  the  county  to  serve  in  tbelr  stead.  Tbe 
•sheriff  complied  by  summcmlng  G.  C.  Croxton 
and  H.  y.  Hayes,  who  were  placed  on  the 
r^nlar  panel  and  qualified  as  Jurors. 

It  appears  from  the  evidence  that  Ham- 
mond was  marshal  of  the  town  of  Florala, 
and  shot  and  killed  Bud  Tucker  on  the  streets 
of  said  city  with  a  gun,  and  fired  at  Jim 
Tucker,  a  brother  of  Bud.  The  other  facts 
iiufflclently  appear  In  the  opinion. 

There  were  numerous  charges  requested  by 
the  defendant,  some  of  which  were  given  and 
^  of  which  were  refused.  Those  refused 
-and  criticised  are  as  follows;  (55)  "If  In 
this  case  the  Jury  do  not,  upon  a  considera- 
tion of  all  the  evidence,  believe  that  the 
witness  Jim  Johnson  made  the  statements 
which  the  witness  Lawrence  testified  Johnson 
did  make  to  him,  tlien  Johnson  Is  not  Im- 
peached." (58)  "If  any  of  the  state's  wit- 
nesses have  exhibited  malice  against  the  de- 
fendant or  anger,  or  have  testified  to  con- 
tradictory statements  and  thereby  satisfied 
the  Jury  that  they  have  not  testified  truly, 
and  are  not  worthy  of  belief,  and  the  Jury 
-think  their  testimony  on  these  accounts 
«honld  be  discarded,  they  may  discard  it  al- 
togetlier,"  (64)  "If  upon  all  the  evidence  the 
Jury  believe  that  tbe  testimony  as  to  tbe 
good  character  of  the  witnesses  Jim  Johnson 
and  Bryant  is  sufficient  to  overcome  tbe  im- 
peaching testimony  against  these,  if  there 
Is  Impeaching  testimony,  they  should  weigh 
their  testimony  In  tbe  light  of  this  proof  of 
good  character  along  with  all  the  other  evi- 
dence In  the  case." 

The  court  gave  at  the  request  of  the  solic- 


itor the  following  charges;  **(A)  Tbe  court 
further  charges  the  Jury  tbat  they  must  con- 
sider the  testimony  of  Abb  Hammond,  the 
defendant.  In  tbe  light  of  the  biterest  be  has 
In  the  prosecution.  (B)  The  court  further 
charges  the  Jury  that  all  the  charges  read 
by  defendant's  counsel  do  not  In  any  way  con- 
flict with,  but  are  In  harmony  with,  the 
(durge  given  t^^  the  court,  and  tb^  should 
not  consider  them  to  the  exclusion  of  the 
charge  of  the  court,  because  tbe  written  char- 
ges are  only  a  dlCFerat  way  of  ^pressing  the 
law.  (C)  The  court  farther  diarges  the  Jury 
that  It  makes  no  difference  In  what  language 
tbe  d^nltlon  of  a  reasonable  doubt  Is  clothed. 
'When  It  is  boiled  down  and  brought  to  its 
last  aiUilyBls,  It  means  no  more  or  less  than 
a  doubt  growing  up  out  of  all  the  evidence 
in  the  case  for  whldi  yoa  can  give  a  reason, 
as  contradistinguished  from  a  mere  possi- 
bility." 

C.  B.  Reld,  J.  F.  Stallings,  and  M.  Sollle, 
for  appellant  Uassey  Wilson,  Atty.  Oen., 
for  tbe  8tat& 

DENSON,  J.  Abb  Hammond  was  con- 
victed in  Covington  circuit  court  of  mur- 
der in  the  first  degree  and  sentenced  to  Im- 
prisonment In  the  penitentiary  for  life. 
From  the  Judgment  of  conviction  the  defend- 
ant has  appealed. 

The  motion  to  quash  the  venire  was  prop- 
erly overruled.  Section  5(X>4  of  the  Code  of 
1806  does  not  require  that  the  presiding  Judge 
shall  announce  the  names  of  the  Jurors  as 
they  are  drawn  from  the  box;  and,  while 
we  think  it  Is  the  better  practice  for  the 
clerk  U)  make  a  list  of  tbe  names  immediate- 
ly ns  they  are  drawn  from  the  box  l^y  the 
presiding  Judge,  It  Is  unnecessary  In  thla 
Instance  for  us  to  decide  that  the  statute  Is 
mandatory  In  this  respect  as  the  bill  of 
exceptions  afflrmatiTely  shows  that  the  list 
that  was  made  by  the  clerk  was  composed  of 
the  Identical  names  that  were  drawn  by 
the  presiding  Judge  and  placed  In  the  envel- 
ope by  the  clerk,  and,  further,  that  the 
names  served  on  the  defendant  were  copies 
of  the  names  on  the  list  so  made  ont,  so  that 
we  are  satisfied  no  Injury  could  possibly 
have  resulted  from  the  manner  In  which  the 
names  of  the  Jurors  were  drawn  and  dis- 
posed of,  nor  from  the  delay  of  the  clerk  In 
making  the  list  Code  1896,  «  4333.  It  Is 
shown  that  a  copy  of  the  names  of  the 
Jnrors  was  served  on  the  defendant  one 
entire  day  before  the  day  HxeA.  for  the  trial. 
This  was  a  compliance  with  the  law. 

Evidently  there  was  a  mistake  in  the 
names  of  the  jurors  Croxton  and  Hayes; 
but  it  is  statutory,  and  has  I>een  many  times 
decided  by  this  court  that  this  furnishes  no 
ground  for  quashing  the  venire.  Code  1896, 
S  5007;  Klmbrel's  Case,  130  Ala.  40.  30  South. 
454;  Longmlre'B  Case,  130  Ala.  66,  30  South. 
413.  The  court  conformed  to  the  statute  In 
discarding  the  names  of  the  two  Jurors  and 


Digitized  by 


Google 


764 


41  SOUTHBBM  BBPOBTEB. 


(Ala. 


ordering  two  oQiers  to  be  snmmoned.  Gode 
1S96,  {  5007. 

The  exceptions  to  the  ruling  of  the  court 
on  the  admissibility  of  evidence  are  numer- 
ous. The  sixth,  seventh,  eighth,  and  ninth 
relate  to  the  ruling  permitting  the  state  to 
prove  that  Immediately  after  shooting  the 
deceased  the  defendant  shot  the  brother  of 
the  deceased.  In  this  there  Is  no  error. 
Shooting  the  brother  was  a  part  of  the  res 
gests>.  Seams'  Case,  84  Ala.  410,  4  South. 
021;  Smith's  Casfr,  88  Ala.  73,  7  South.  02; 
Plant's  Oase,  140  Ala.  52,  37  South.  109. 
Bvldence  that  some  of  the  ^ot  from  the  gun 
passed  through  the  witness'  clotblng  was 
also  of  the  res  gestee  and  admissible. 
'  The  court  properly  limited  the  defendant 
to  proof  of  the  charges  against  the  deceased 
for  violation  of  the  ordinances  of  the  ton-u. 
Details  of  the  acts  and  conduct  on  the  part 
of  the  deceased  upon  which  the  charges  were 
based  were  Incompet^t  and  Inadmissible. 
Carden'B  Case,  84  Ala.  417.  4  South.  823; 
Gordon's  Case.  140  Ala.  29,  30  South.  1009; 
Harfcness'  Case,  129  Ala.  71,  30  South.  73. 
Moreover,  the  proof  was  without  conMct 
that  the  deceased  was  carrying  a  concealed 
weapon  and  that  the  defendant  saw  the  de- 
ceased when  he  concealed  it— that  the  offense 
of  carrying  a  concealed  weapon  was  commit- 
ted In  defoidant's  presence;  and  the  de- 
fendant testified  that  he  went  up  to  arrest 
deceased  for  carrying  the  pistol  concealed  at 
that  time,  and  for  "other  things"  before.  So 
defendant  had  the  benefit  of  the  evidence 
that  he  was  an  officer  and  attempting  to 
arrest  the  deceased  for  an  offense  that  was 
committed  In  bis  presence.  The  defendant 
was  a  policeman  at  the  lime  the  killing 
occurred,  and  as  such  be  had  the  authority, 
and  It  was  his  duty,  to  arrest  person^  for 
violations  of  the  wdlnances  of  the  town; 
and  ttUs  he  could  do  without  warrant  If  the 
offense  was  committed  In  hla  presence.  To 
submit  to  an  arrest  under  such  circnmstan- 
ces  was  the  correlative  Anty  of  the  deceased. 
In  Russell  on  ftlmes  It  is  stated:  "In  all 
cases,  whether  civil  or  criminal,  where  per- 
sons having  antbority  to  arrest  or  Imprison, 
and  using  the  proper  means  for  that  pni^ 
pose,  are  realated  In  so  doing,  they  may  re- 
pel force  with  force,  and  need  not  give  back; 
and  If  the  party  making  resistance  Is  un- 
avoidably killed  in  the  struggle,  the  homi- 
cide Is  justiflabla"  1  Russell  on  Crimes,  OflS; 
Clements*  Case,  SO  Ala.  117.  "Social  order 
and  political  goveinment  are  dependent  upon 
observance  of  law  by  the  citizen.  The  man- 
dates of  the  law  are  executed  by  officers 
provided  for  snch  purposes,  and  such  officers 
are  clothed  by  the  law  with  the  authority 
necessary  to  execnte  Its  mandates,  and  It 
affords  them  all  the  protection  posslUe  In  the 
rightful  performance  of  the  duties  imposed." 

Thnre  are  two  theories  of  the  prosecution 
In  tills  case.  The  first  is  that  the  defendant 
of  his  own  malice,  and  not  In  the  discharge 
of  his  duty,  kiUed  the  deceased  to  avenge  a 


personal  grievance.  The  second  Is  that.  If 
he  was  in  good  faith  attempting  or  intending 
to  arrest  the  deceased,  the  drcumstances  did 
not  authorize  the  use  of  the  force  employed. 
We  think  the  evidence  afforded  an  inference 
of  the  correctness  of  these  theories.  At  the 
same  time,  the  defendant's  insistence  on  the 
trial  was.  and  la  here,  that  In  good  faith  be 
was,  with  knowledge  on  the  part  of  the  de- 
ceased that  he  was  a  policeman,  attemptinK 
to  arrest  the  defendant  and  have  him  make 
bond  for  an  offense  or  offenses  In  violation  of 
the  ordinances  of  the  town  committed  in  his 
presence.  If  the  defendant  was  in  good 
falfb  attempting  to  arrest  the  deceased,  and 
if  deceased  was  armed  with  a  pistol  and  at 
the  time  of  the  attempted  arrest  he  mani- 
fested an  intention  to  resist  the  arrest,  and 
committed  an  overt  act  which  manifested  an 
intent  to  immediately  use  the  pistol,  nnder 
such  circumstances  as  weare  snfflclent  to 
create  In  the  mind  of  a  reasonable  man,  and 
if  they  did  create  In  the  mind  of  the  defMid- 
ant  an  honest  belief  that  the  deceased  was 
going  to  draw  the  weapon  and  immediately 
fire  on  him  In  resistance  of  arrest,  tfam  the 
defendant  was  Justified  In  firing  first  U.  S. 
V.  Rice.  27  Fed.  Cas.  795,  No.  10.153;  .idams* 
Case,  72  Ga.  80;  Boy  kin's  Case,  22  Colo. 
45  Pac.  419;  Morton  v.  Bradley,  SO  Ala.  583. 

Upon  consideration  of  the  evidence  we 
think,  and  hold,  that  there  was  some  evi* 
dence  which  tends  to  support  the  defendant's 
tlieory,  its  weight,  of  course,  was  a  ques- 
tion for  the  determlnatton  of  the  inry.  Upon 
these  considerations  we  hold  that  the  court 
ened  in  declining  to  allow  evidence  of 
tbreats  made  by  the  deceased  against  the 
defmdant  and  tn  declining  to  allow  evidence 
tending  to  show  that  the  deceased  was  a 
turbulent,  dangerous  and  bloodthlrs^  chaiv 
acter.  Green's  Oas^  69  Ala.  6;  Robert's, 
Case,  68  Ala.  156;  Meyers'  Case,  62  Ala.  BOO; 
Burns*  Oase,  49  Ala.  870;  Jones'  Case,  lie 
Ala.  468,  28  South.  185;  Gafford*s  Case,  11>2 
Ala.  64,  26  South.  10;  Storey's  Case,  71  Ala. 
S29. 

It  was  within  the  hrevlsaUe  discretion  of 
the  conrt  to  allow  the  solicitor  to  recall  wit- 
nesses for  the  defendant  for  the  purpose  of 
laying  a  predicate  for  their  Impeactunent  by 
proof  of  contradictory  statements;  and  by 
calling  th«n  the  state  did  not,  as  Is  insisted 
by  the  appellant,  make  them  its  wltneasefl. 
Jones'  Case,  116  Ala.  67,  22  South.  066;  Dud- 
ley's Case,  121  Ala.  4, 2S  Sontb.  742;  Thomas* 
Case,  100  Ala.  53. 14  South.  621;  Thompaon's 
Case,  100  Ala.  70,  14  South.  878;  Brabam's 
Case,  (Ala.)  38  South.  919. 

If  a  witness  answ^s  a  qnestlon,  and  the 
answCT  Is  responsive,  the  party  answoing 
the  question  has  no  right  to  have  the  answer 
excluded.  To  acknowledge  such  right  would 
be  allowing  the  por^  to  experiment  Toll, 
ver's  Case,  94  Ala.  Ill,  10  South.  428.  In 
allowing  Bart  Tucker  to  testis  that  BoUey 
testified  that,  "If  said  Tucker  had  exchanged 
pistols  at  his  restaurant,  he  (Holley)  would 
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have  seen  It,"  the  court  errecL  Sucb  evi- 
dence wns  1)  lucre  coiicluBlon  of  the  witae^ 
Holley.  Reeves'  Case,  96  Ala.  S3.  11  Sonth. 
290;  m  T.,  V.  &  G.  R.  R.  Co.  v.  Watson,  90 
Ala.  41,  7  South.  81.?;  Ferguson's  Case,  134 
Al«.  63.  32  South.  7G0. 

In  this  case  100  written  charges  were  re- 
quested liy  the  defendant  Careful  consider- 
ation of  the  case  will  reveal  to  any  reason- 
able man  an  entire  lack  of  necessity  for  this 
number  of  charges  being  flooded  on  the  pre- 
siding Judge  and  on  this  court  for  review. 
Every  proposition  In  the  case,  we  do  not  hesi- 
tate to  say,  could  have  been  presented  and 
covered  by  a  d(Men  written  charges.  Then 
why  so  many  written  requests?  Thlrty-slx 
of  the  100  charges  requested  were  given  and 
TkI  were  refused.  We  shall  not  criticise  the 
refused  charges  In  detail.  To  do  so  would  be 
both  ^inprofltable  and  a  useless  consumption 
of  time.  Of  the  refused  charges,  -those  num- 
bered 56,  58,  and  64  assert  correct  proposi- 
tions and  should  have  been  gh'en.  They  fall 
within  the  exception  to  the  rule  against  giv- 
ing undue  prominence  to  particular  parts  of 
the  evidence,  and  the  rule  that  charges  should 
not  be  argumentative.  Hale's  Case,  122  Ala 
85.  26  South.  236;  Robert's  Case,  122  Ala.  47, 
25  South.  238;  Perry's  Case.  78  Ala.  22; 
Smith's  Case,  88  Ala.  73,  7  South.  52. 

As  has  been  intimated  in  a  previous  para- 
graph In  this  opinion,  there  is  a  tendency  of 
the  evidence  to  the  effect  that  the  defendant 
approached  the  deceased  under  the  guise 
of  making  an  arrest  and  killed  falm  for  the 
purpose  of  wreaking  vengence  on  him;  In 
other  words  that  the  Insistence  that  the  de- 
fendant approached  the  deceased  for  the  pur- 
X>ose  of  making  a  legal  arrest  is  an  after- 
tlionght — a  mere  pretense.  In  the  light  of  this 
tendency  of  the  evidence,  those  charges  re- 
fused to  the  defendant  which  sought  to  Invoke 
the  doctrine  of  freedom  from  fault,  of  which 
No.  39  is  an  example,  are  bad.  If  for  no 
other  reason,  they  fall  to  hypothesize  good 
faith  on  the  part  of  the  defendant  in  carry- 
ing the  gun.  Certainly,  if  the  defendant 
was  approaching  the  deceased,  not  having  a 
purpose  in  good  faith  to  arrest  the  deceased, 
but  for  the  purpose  of  engaging  In  a  diflBcuIty 
with  him,  be  was  not  without  fault.  Reese's 
Case,  135  Ala.  13,  33  South.  672;  Neeley's 
Case,  20  lown,  108;  Benham's  Case,  23  Iowa, 
154,  92  Am.  Dec.  416.  All  the  other  refused 
charges  were  properly  refused.  Some  of 
them  if  not  Inherently  had,  were  substantially 
duplicates  of  charges  which  the  record  shows 
were  given  for  the  defendant,  while  the  oth- 
ers were  vicious  In  one  or  more  particulars. 

In  giving  charge  A  for  the  state  the  court 
committed  no  error.  Wllktn's  Case,  98  Ala. 
6.  13  South.  312;  Norrls'  Case,  87  Ala.  85, 
6  South.  371;  Smith's  Case,  118  Ala.  117, 
24  Sonth.  55. 

The  oral  charge  of  the  court  Is  not  set  out 
Therefore  we  are  not  in  position  to  determine 
the  correctness  or  not  of  charge  B,  given  at 
the  request  of  the  state;  but,  ia  the  pieaeot 


state  of  the  record  we  will  presume,  In  favor 
of  the  court,  that  the  charges  given  for  the 
defendant  were  not  in  conflict  with  the  oral 
charge. 

Charge  O,  given  for  the  state,  was  calcu- 
lated to  mislead  and  confuse  the  Jury,  and. 
while  It  is  the  better  practice  to  refuse  such 
charges,  yet  the  giving  of  the  charge  does  not 
constitute  reversible  error.  Caddell's  Case, 
186  Ala.  9,  84  South.  101,  and  cases  there 
cited. 

It  has  been  strenuously  urged  by  counsel 
for  the  appellant  that  the  record  proper  falls 
to  show  the  presence  of  the  defendant  wheu 
the  verdict  of  the  jury  was  received.  While, 
on  account  of  reversible  errors  found  in  the 
record.  It  Is  not  necessary  for  us  to  determine 
this  question,  we  suggest  that  it  is  Just  ns 
easy  for  the  clerk  to  make  the  record  show 
by  direct  recitals  the  presence  of  the  de- 
fendant during  the  entire  trial  as  It  is  to 
leave  such  Important  features  to  rest  In  In- 
ference, and  more  care  should  be  taken  in 
this  respect  by  those  who  writ©  and  super- 
vise minute  entries. 

For  the  errors  pointed  out,  the  Judgment 
appealed  from  is  reversed,  and  the  cause  re- 
manded. 

WEAKLEY.  C.  J.,  and  HABAL80N  and 
DOWDBLL,  JJ.,  concur. 

HOLHAN  T.  CLARK. 
(Supreme  Court  of  Alabama.  June  80,  1906.) 

1.  EyftENCE— Opinion  of  Witness. 

/in  detinue  for  a  mule  claimed  by  plalntlfF 
urlder  a  mortgage,  plaintiff  testlBed  that  he  sold 
the  mule  to  the  mor^tagor,  who  had  had  poasw- 
sion  prior  to  the  sale  and  execution  of  the  mort- 
gage, and  that  the  mule  was  his  up  to  the  time 
that  the  mortgage  was  executed,  and  that  It  was 
"ao  underslood."  FeW,  that  k  was  not  error 
to  refuse  to  exclude  the  expression  I'it  was  so 
understood,"  since,  as  used,  it  should  he*  taken 
as  synonymons  with  "agreement"  and  Ine  state- 
ment of  a  fact,  and  not  a  condition,  y 

[Ed.  Note. — For  cases  in  point,  «ee  vol.  20, 
Cent.  Dig.  Evidence,  %%  2149-2161,  2178,  2174.] 

2.  8ahk—Rbi:.evanot— Mattes  Bxplanatobt 
ov  Facts  in  Evidenob. 

In  detinue  for  a  mule,  claimed  by  plaintifT 
under  a  purchaae-money  mortgage  on  the  mule 
claimed  to  have  been  executed  to  him,  it  appear- 
ing that  the  mortgagor  had  been  in  possession  of 
the  mule  prior  to  the  time  of  the  mortgage,  it 
was  proper  to  permit  plaintiff  to  testify  that 
the  relation  of  landlord  and  tenant  had  existed 
between  himself  and  the  mortgagor  for  several 
years,  and  ttiat  he  had  furnished  the  mort^gor 
with  several  mnles.  Including  the  one  in  con- 
troversy. 

PSd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence.  H  134,  217%] 

3.  Detinue— Issues  and  Pkoop. 

In  detinue  for  a  mule  claimed  by  piaiatlff 
under  a  mortgage  describing  the  mule  as  bladt, 
the  morti;age  was  admissible  Id  evidence,  though 
the  complaint  described  the  mule  as  heing  dark 
hay. 

[Eld.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Detinue,  jl  33;  voL  9,  Cent.  Dig. 
Chattel  Mortgages,  1  90,] 
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4.  Saub. 

Where,  In  detlnae  for  ft  mule  claimed  by 
plaintiff  under  a  mortgage,  the  complaint  al- 
leged that  the  mule  was  sold  to  a  certain  person 
about  2  or  3  years  before  the  commencement  of 
the  action,  evidence  that  it  was  sold  1  year,  9 
months,  and  17  day*  before  was  a  labstantial 
oorrespondence  with  the  complaint 

5.  Saus. 

Where,  in  detinue  for  a  mule,  there  is  a 
sabstantial  correspondence  between  the  descrip- 
tion of  the  mnle  In  the  complaint  and  the  proof, 
the  age  of  the  mnle  glrai  in  the  complaint  li 
Immaterial. 

6.  BVIDEnrE— MaTEBIALITT— STATBICKN'ra  AND 

Conduct. 

In  detinue  for  a  mule  claimed  by  plaintltT 
nnder  a  mortgage  executed  to  him  on  a  sale  of 
the  mule  to  tbe  mortgagor,  the  execution  of  a 
mortgage  to  a  certain  nink  by  plaintiff  on  all 
his  property  after  be  received  the  mortgage  on 
the  mule,  in  which  mortgage  to  the  bank  the 
mule  in  question  was  not  included,  was  imma- 
terial and  properly  excluded. 

7.  Sake— Declaration— P0S8E8S101T  01  Pbop- 
■KTT— Explanation  op  PosaESSiON. 

In  detinue  for  a  mule,  plaintiff  claimed 
under  a  mortgage  on  the  mule  executed  to  him 
on  a  sale  of  the  mule  by  him  to  the  mortgagor, 
and  defendant  claimed  under  a  mortgage  exe- 
cuted by  the  mortgagor  prior  in  point  of  time 
to  plaintiff's  mortgage,  and  it  appeared  that 
the  mortgagor  had  been  In  possession  af  tbe 
mule  when  defendant's  mortgage  was  executed. 
Hdd,  that  a  witness  should  have  been  permitted 
to  testify  that  the  mortgagor,  at  the  time  he 
executed  defendant's  mortage,,  claimed  the  mule 
as  bis  own. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  20, 
Cent.  Dig.  Evidence.  {§  1109-1120.] 

8.  Trial— Offeb  of  Paoor— Etzdenok  IrId- 
Missini-B  IK  Part. 

Error  cannot  be  predicated- on  the  oonrt's 
refusal  to  admit  proposed  evidence,  part  of 
which  is  incompetent. 

[EM.  Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  %  120.1 

Apipeal  from  Circuit  Court,  Dale  Coantr; 
A.  A.  Xtvana.  Judge. 

♦To  be  offlclall7  reported." 

Action  by  A.  8.  Clark  against  J.  D.  Hol- 
man.  From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.   Reversed  and  remanded. 

Action  of  detinue  by  appellee  against  ap- 
pellant for  the  recovery  of  a  mule.  The 
facta  are  sufficiently  stated  In  the  opinion. 
The  plaintiff  and  defendant  each  requested 
the  afflriDBtlve  charge.  Tbe  court  gave  this 
charge  for  the  plaintiff,  and  refused  It  for 
the  defendant 

Solllc  ft  Kirkland,  fbr  appellant  J.  B.  Z. 
Riley,  for  appellee. 

DENSON,  J.  ThiB  Is  an  aeilon  of  detinue, 
commenced  on  the  SOtb  day  of  November, 
1904.  by  A.  S.  Clark  against  J.  D.  Holmau 
to  recover  a  mule.  The  plaintiff  obtained 
Judgment  in  the  circuit  court,  from  which 
the  defendant  prosecuted  this  appeal. 

In  the  complaint  the  mule  Is  described 
with  particularity,  tbe  description  being  as 
follows :  "One  dark  bay  mare  male  about  7 
years  old,  named  'Bert,'  known  as  the  Mc- 


Knight  mule.*  sold  to  J.  J.  HcEoight  al>ont 
two  or  three  years  ago  by  A.  S.  Clark."  Tbe- 
plaintiff's  right  to  recover  Is  based  on  st 
mortgage  executed  by  J.  3.  McKnIght  to  him-. 
on  the  13th  day  of  February,  1903.  On  the- 
trfal,  which  occurred  at  the  spring  term... 
1905,  the  plaintiff  testified  as  follows:  "I 
know  the  mule  for  which  this  suit  Is  brought. 
She  Is  a  black  mare  mule  about  11  years  old. 
She  Is  the  same  mule  claimed  in  the  com- 
plaint heretofore  read  to  the  Jury.  She  is 
my  mulfc  I  traded  for  her  from  one  Wilkin- 
son. I  traded  him  an  Iron  gray  horse  mule 
for  her.  McKnlght,  from  whom  the  defend- 
ant got  the  said  mnle,  bad  the  iron  gra> 
mule  before  the  trade  was  made  with  Wil- 
kinson. Tbe  Iron  gray  mule  was  mine.  T 
made  the  trade  with  Wilkluson  for  the  mule- 
In  controversy,  and  McKnlght  did  not  make- 
it  McKnlght  and  myself  had  talked  About 
our  making  a  trade  for  the  Iron  gray  mule- 
before  It  was  traded  to  Wilkinson.  We  had 
talked  about  a  price  for  the  mule,  and  prob- 
ably had  agreed  on  a  price;  but  the  mule 
was  to  be  my  mule  until  It  had  been  paid 
for.  It  was  not  McKnlght*8  mule  at  all. 
It  was  my  mule.  When  I  traded  with  Wil- 
kinson for  the  mule  In  controveray,  it  was. 
left  with  McKnlght;  but  It  was  my  mule. 
We  talked  about  McKnight  buying  the  mule^ 
and.  If  he  ever  paid  for  It,  It  was  to  be  his- 
mule;  but  he  never  paid  for  It  We  talked 
about  my  selling  the  mule  to  McKnight,  but 
It  Is  not  my  recollection  that  I  ever  charged 
the  price  of  the  mule  on  "my  books.  We 
may  have  agreed  on  a  price  that  McKn^t 
was  to  give  for  the  said  mule,  but  she  wa» 
to  be  my  mule  till  McKnight  paid  for  her. 

On  the  day  of  ,  1903, 1  sold  the 

mule  straightto  McKnightand  tooka  mortgage 
on  her.  The  mortgage  now  shown  me  Is  the 
mortgage  I  took  on  McKnlght  at  the  time  Z 
sold  him  the  mule."  The  plaintiff  thai  In- 
troduced the  mortgage  In  evidence.  The- 
mortgage  bears  date  of  execution  February 
13,  1903,  and  was  recorded  In  Barbour  coun- 
ty on  the  24th  day  of  March,  1903.  Only- 
one  mule  Is  described  in  the  mortgage,  and 
the  description  there  given  Is  as  follows: 
"One  black-colored  mare  mule  8  years  old." 

Objection  was  made  to  the  Introdnctlon  of 
the  mortgage  on  the  ground  that  there  was 
a  variance  between  the  description  giv^  in 
the  complaint  and  that  contained  in  the 
mortgage.  Besides  the  general  objection  of 
variance,  the  specific  gronnds  assigned  re- 
late to  the  color  and  age  of  the  mnle.  The 
objection  was  overruled.  Before  consider- 
ing the  ruling  of  the  court  on  tbe  objection, 
we  will  dispose  of  two  exceptions  that  were 
taken  to/cullngs  on  the  admlsslblltty  of  evi- 
dence. After  the  mortgage  was  read  to  the- 
Jury.  the  plaintiff,  further  testlfj^ng.  said: 
"The  mule  was  mine  up  to  tbe  time  that  said 
mortgage  was  executed,  and  It  was  bo  under- 
stood." In  view  of  all  the  evidence  pfeced* 
Ins  it)  the  court  did  not  err  In  refnali^  to* 


Digilized  by 


Google 


Ala.) 


HOLMAN 


CLARK. 


767 


exclnde  the  expreseioii  of  the  witness,  "it 
was  BO  understood."  Aa  used.  It  most  be 
taken  as  synonymoqs  with  agreement,  and  is 
the  statement  of  a  fact,  not  the  expression 
of  an  opinion  or  a  coocloslon.  Griffin  t.  la- 
bell,  IT  Ala.  184;  Saltmarsb  v.  Brewer  &  Go., 
84  Ala.  618;  Sbafw  Hansown,  138  Ala. 
237.  35  South.  691.  / 

ThepIalntUt  farther  testified  that  at  tbetline 
he  took  the  mortgage  ftom  McKnlght  to  him- 
self the  relation  of  landlord  and  tenant  ex- 
isted between  him  and  McKnlght,  McKnlght 
being  on  plalntUTs  farm  In  Baitonr  county, 
Ala.;  that  the  relation  of  landlord  and  ten- 
ant bad  existed  between  him  and  McKnlgbt 
for  several  years;  and  that  he  had  furnished 
McKnlgbt  seTeral  mules  t>esideB  the  one  In 
controversy.  "The  defendant  objected  to  the 
plaintiff  so  testifying  as  to  the  several 
years'  tenancy  of  the  said  McKnlght,  upon 
the  grounds  that  it  Is  immaterial,  Illegal,  and 
Incompetent  evidence."  The  part  of  the  evi- 
dence referred  to  In  the  objection,  "the  sev- 
eral years*  tenancy,"  we  think  was  properly 
allowed.  It  was  explanatory  of  McKnlght's 
possession  of  the  mnle  prior  to  the  time  the 
mortgage  was  executed.  The  plaintiff  then 
testified  that  no  price  was  agreed  on  between 
bim  and  McKnlght  for  the  mule  and  no  price 
for  her  was  ever  charged  on  bis  books. 

Recurring  to  the  admissibility  of  the  mort- 
gage as  evidence :  "It  Is  a  general  rule  that 
the  substance  of  the  Issue  must  be  proved, 
itnd  any  departure  In  the  evidence  from  the 
substance  constitutes  a  variance,  and  Is  fa- 
tal." Another  rule  stated  by  Mr.  Oreenleaf 
13  that  "whatever  cannot  be  strldien  out  with- 
out getting  rid  ot  a  fact  essential  to  the 
cause  of  action  must  be  retained,  and,  of 
course,  must  be  proved,  even  though  It  be 
described  wltb  unnecessary  particularity." 
1  Oreenleaf  on  Ev.  S§  195,  200;  Johnson  v. 
Whitfield,  124  Ala.  508,  27  South.  406 ;  Gulf 
City  Shingle  Oo.  v.  Bayles,  129  Ala.  192,  29 
South.  800.  With  respect  to  the  color  of 
the  mule  given  in  the  complaint  and  thai 
given  In  the  mortgage,  we  do  not  think  the 
variance  was  snfflcient  to  exclnde  the  mort- 
gage from-  the  Jury.  There  was  substantial 
correspondence,  at  least  to  the  extent  to 
make  the  Identity  of  the  mule  In  this  respect 
a  Jury  question.  Connally  v.  Spraglns,  C6 
Ala.  258;  Tompkins  v.  Henderson,  83  Ala. 
.391,  3  South.  774;  Cragln  v.  Dickey,  113 
Ala.  313,  21  South.  55.  It  must  be  conceded 
that  the  evidence  showed  without  conflict 
that  the  mule  was  sold  by  A.  S.  Clark  to 
McKnlgbt  1  year,  9  months,  and  17  days 
before  the  date  of  the  filing  of  the  suit. 
This  was  substantial  correspondence  with 
the  averment  In  the  complaint  that  the  mule 
was  sold  to  J.  J.  McKnlgbt  about  2  or  3 
years  ago  by  A.  S.  Clark.  1  Greenleaf  on  Ev. 
§  63.  Age  Is  not  a  matter  of  such  essential 
description  of  the  mule  that  It  could  not  be 


stricken  from  the  complaint  without  affect- 
ing plaintiff's  cause  of  action.  Especially  is 
this  true  when  In  other  particulars  there  is 
substantial  correspondence  between  the  de- 
scription alleged  and  the  proof.  Age  then 
becomes  immaterial.  Jones  on  Chattel  Mort- 
gages, S  61;  Tolbert  t.  Horton,  33  Minn.  104, 
22  N.  W.  128.  Furthermore,  the  manner  In 
which  the  age  of  the  mule  Is  averred  in 
the  complaint  was  a  notification  to  the  de- 
fendant that  the  proof  in  this  respect  would 
not  correq;>ond  strictly  with  the  age  averred. 
We  have  noticed  Miy  the  specific  grounds  of 
the  objection  made  to  the  mortgage.  Our 
conclusion  Is  t£at  the  mortgage  was  proper- 
ly admitted  against  the  objections  made  to 
It   Authorities  supra. 

The  execution  of  a  mortgage  to  the  bank 
of  Abbeville  by  the  plaintiff,  after  he  receiv- 
ed the  mortgage  from  McKnight,  on  all  of 
plaintiff^  property,  and  In  which  he  did  not 
Include  the  mule  In  controversy,  was  Imma- 
terial to  any  Issue  In  the  case,  and  was  prop- 
erly disallowed. 

The  defendant  claimed  title  to  the  mule 
under  a  mortgage  executed  by  McKnlg?it  to 
him  prior  in  point  of  time  to  the  plalutllTs 
mortgage.  The  proof  showed  that  McKnlght 
was  in  possession  of  the  mule  when  defend- 
ant's mortgage  was  executed.  In  this  con- 
dition of  the  proof  witness  Wells  should 
have  been  allowed  to  testify  that  McKnlgbt, 
at  the  time  he  executed  the  mortgage,  claim- 
ed the  mule  as  his  own.  Declarations  of 
one  in  possession  of  property,  explanatory  of 
his  possession,  are  competent  This  point 
tias  been  many  times  decided  by  this  court 
S  Mayfleld's  Dig.  p.  456,  {  405 ;  McBrlde  v. 
Thompson,  8  Ala.  650 ;  Gary  v.  Terrl  1 1, 9  Ala.  20et 
Thompson  v.  Mawhlnney,  17  Ala.  362,  52  Am. 
Dec.  176;  Clealand  v.  Huey,  18  Ala.  345; 
Jones  V.  Cbenault  124  Ala.  610,  27  South. 
515.  82  Am.  St  Rep.  211;  Daffron  r.  Crump, 
60  Ala.  77.  The  evidence  In  this  connection 
proposed  to  be  shown  by  the  witness  Beasley 
contained  matter  that  was  purely  hearsny 
and  of  the  kind  that  could  not  bind  the 
plaintiff.  No  duty  rested  on  the  court  to  sep- 
arate the  good  from  the  bad;  hence  errot 
cannot  be  predicated  of  the  court's  mllne 
with  respect  to  It  McBrlde  t.  Thompson, 
snpra. 

As  the  case  must  be  reversed  on  the  ad- 
misslbtlily  of  evidence,  and  the  evidence  may 
not  be  the  same  on  another  trial,  it  Is  unnec- 
essary to  consider  the  correctness  or  not  of 
the  giving  of  the  affirmative  charge  for  plain- 
tiff. There  was  no  error  In  refusing  tbe 
charge  requested  by  the  defendant 

For  the  error  pointed  out  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Bereraed  and  remanded. 

WEAKLEY,  C.  J.,  and  HABALSON  ana 
DOWDELL,  JJ.,  concur. 


Digitized  by 


Google 


7G8 


41  SOUTHBRX  RBPORTBB. 


(AUL 


RILEY      DILLON  ft  PBNNELL, 
(Snpreme  Court  of  Alabama.  June  30,  1906.) 

1.  Sales— Conditional  Saiab— Notu— Oon- 

8TBUCTI0N, 

Where  a  note  given  for  a  part  of  the 
purchase  price  of  a  mare  provided  that  the  title 
should  Tpmain  In  the  sellers  nntil  the  tMte  was 
fully  paid,  it  constituted  a  contract  of  condi- 
tional sale. 

[Ed.  Note. — ^For  cases  tn  point,  see  vol.  W, 
Cent.  Dig.  Sales,  »  1321-13&.1 

2.  Saue— Bbeaoh  or  Condition— Biohtb  or 
Selueb. 

Where  a  mare  was  sold  tinder  a  contract  of 
conditional  sale  reserving  title  In  the  seller 
nntil  the  price  was  paid,  the  title  never  passed 
to  the  buyer  prior  tliereto,  and  hence  the  seller 
was  entitled  on  the  haver's  default  to  fbllow  the 
property  and  recover  the  same  from  a  purchaser 
from  the  buyer,  without  offering  to  place  either 
in  statu  quo. 

[Ed.  Note. — For  cases  In  point,  see  ToL  48, 
Cent.  Dig.  Sales,  H  1439-1442.] 

S.  IKFANTB  —  CONTBACTB  —  DEFENSE  OF  IN- 
FARCT—A  V  AI  LA  B I IJTT. 

Tlie  defense  of  Infancy  Is  a  privileffe  per- 
sonal to  the  infant,  and  cannot  be  availed  of 
either  by  the  infant's  assignees  or  his  privies  in 
estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Infants,  SS  53,  150.] 

Appeal  from  Geneva  County  Court;  P.  N. 
Hickman,  Judjie, 

"To  be  officially  reported." 

Action  by  Dillon  &  Pennel]  against  H.  C 
Riley.  From  a  Judgment  for  pialntlffa,  de- 
fendant appeals.  Afflnned. 

W.  O.  Mulk^,  for  appellant  O.  D.  Car- 
mlcbaei,  tor  appellees. 

HARALSON,  J.  The  action  Is  In  detinue, 
commenced  on  November  8*  1908,  tor  the  re- 
covery of  a  mare. 

In  addition  to  the  general  issue,  the  defend- 
ant filed  eight  special  pleas,  the  second,  sixth 
and  seventh  of  which  set  up  In  substance, 
that  the  defendant  held  title  to  the  animal 
from  one  K.  T.  Smith ;  that  Smith,  who  was 
a  minor,  got  the  animal  from  plaintiffs,  and 
executed  to  them  his  condltloual  sale-note 
for  the  sum  of  $80,  and  in  and  by  said  note 
the  title  to  the  said  property  was  retained  ta 
the  plaintiffs. 

The  eighth  sets  up  the  fact  of  Smith's 
minority,  and  that  be  gave  the  $80  note 
which  represented  the  difference  between  the 
Diare  obtained  from  plaintiffs  and  a  mule 
which  said  Smith  let  the  plaintiffs  have  in 
part  payment  of  the  purchase  price  of  the 
animal  In  question;  which  mule  nor  the 
proceeds  thereof  the  plaintiffs  have  ever  re- 
turned or  offered  to  return  to  said  Smith, 
but  retain.  The  fifth  sets  up  the  same  facts 
111  substance  as  the  eighth,  and  avera  that 
the  note  was  a  conditional  or  "retained  title" 
note, — tbe  eighth  setting  up,  that  It  was  a 
mortgage.  Both  pleas  set  up  that  Smith  was 
a  minor  at  the  time  he  executed  the  instru- 
ment 


Demurrm  were  IntenKtsed  to  these  pleas 
and  Bostalned. 

Tba  plaintiff  Introduced  In  evidence  tbe 
Instrument  executed  by  said  Smith,  which 
Is  set  out  in  tbe  transcript  It  is  In  form  a 
promissory  note,  payable  to  the  plaintiffs  on 
the  20th  of  October  next  (1908).  The  obliga- 
tion is  referred  to  In  the  instmment  Itsdf 
as  a  note,  and  not  as  a  mortgage^  It  ctm- 
talns  tbe  clause :  "The  title  to  remain  In  said 
Penndl  ft  DUloa  (the  plaintiffs)  until  this 
note  is  fully  paid."  That  this  Instrnmeit 
purports  on  Its  face  to  be  a  conditional  sale- 
note,  not  varied  by  any  tact  introduced  In 
evidence  cannot  be  well  disputed. 

A  sale  and  delivery  of  personal  ivoperty 
with  an  express  stipulatloa  that  the  titie  is  to 
remain  in  the  vendor  until  payment  thereof. 
Is  a  omdltlonai  sala  Snmnor  v.  Woods,  07 
Ala.  142,  42  Am.  Rep.  104 ;  Fields  T.  Williams, 
91  Ala.  fiO«.  8  South.  808.  "If  the  oiHidmon 
of  payment  is  not  fully  c<»nplled  with,  or 
Is  not  waived,  the  original  vendor's  rights  be- 
come perfect  and  absolute^  and  he  may  follow 
the  property  into  whosoever's  hands  It  is 
(except  as  provided  by  section  1017  of  the 
Code  of  1896),  or  recover  Its  full  value,  and 
without  any  deduction  for  any  partial  pay- 
ment made  by  the  original  vendee;  at  law 
they  are  all  forfeited."  Benjamin  on  Sales 
(American  Notes,  7th  Ed.)  p.  801;  Davis  v. 
Millings,  141  Ala.  380,  87  South.  737. 

The  title  to  the  animal  never  did  pass  lnt3> 
Smith,  and  hence,  never  could  have  passed 
Into  the  defendant,  and  plalntiffb  could  have 
recovered  either  from  Smith,  If  he  had  th« 
property,  or  from  Riley,  If  Smith  transferred 
the  property  to  him.  Disaffirmance,  or  put- 
ting any  one  In  statu  quo,  Is  without  any  ap- 
plication here.  The  transaction  Is  as  though 
Smith  had  purchased  the  mare  outright  from 
plaintiffs,  the  title  being  retained  by  them 
until  the  $80  had  been  paid.  Giving  the 
mule  by  Smith  to  the  plaintiffs  In  exchange 
of  animals  was  nothing  more  nor  less  than  a 
part  payment  of  the  purchase  price,  just  as 
If  the  value  of  the  mule  had  been  paid  In 
money,  which  the  plaintiffs  were  under  no 
obligation  to  refuud  In  order  to  maintain  this 
suit. 

Infancy  Is  a  personal  prlvlle^,  to  be  taken 
advantage  of  by  the  Infant  alone,  and  not  by 
a  stranger.  Interference  by  a  stranger,  wrong- 
doer, or  person  having  no  Interest  !n  tbe  sub 
Ject -matter,  will  not  be  tolerated  or  permitted, 
aud  the  privilege  not  being  transferrable 
cannot  be  exercised  by  assignees,  or  privies 
In  estate.  Sharp  v.  Robertson's  Bi'rs,  76 
Ala.  346;  IIo<^er  v.  Payne,  94  Ala.  226,  10 
South.  431. 

There  was  no  error  In  sustaining  demurrers 
to  the  several  pleas,  nor  In  refusing  the 
charges  requested  by  defendant 

Affirmed. 

WEAKLET,  G.  J.,  and  DOWDBLL  and 
DENSON,  JJ.,  concur. 
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BBOADWOOD  t.  SOUTHBBN  BXPBB8S 
CO. 

(Snprane  Goort  of  Alabamk.  July  6.  1906.) 

1.  Oabbtebb— LiUTTATioii  or  LtABiLmr— Ri- 

QUIUDCBNT  OF  NOTIOE  0'  LOSB  —  RSABOH- 
ABLEKBSS. 

A  Stipulation,  in  a  contract  with  a  carrier 
for  the  transportation  and  delivery  of  goodst 
that  it  and  everr  <ither  carrier  to  whom  the 
some  ma;  be  delivered  for  transportation  shall 
not  be  liable  for  an;  loss  unless  the  claim  there- 
for shall  be  presented  In  writing  within  80  days 
after  the  date  of  the  receipt,  with  receipt  at- 
tached,  is  reasonable. 

[Ed.  Note.— For  caaes  in  point,  see  vol.  &. 
Gent  Dig.  Carriex*.  1  669.] 

2.  Same— Waives— PLKADiKO—SomcrENCTr. 

In  an  action  against  a  terminal  carrier  for 
loss  of  goods,  the  carrier  pleaded  the  failure  of 
the  consignee  to  give  notice  of  damage  within 
90  days,  as  stipnlated  In  the  contract  of  car- 
riage. A  replication  alleged  that  within  90  days 
after  the  date  of  the  ^ipment  the  consignee 
called  at  the  office  of  defendant  and  made  in- 
quiry for  the  goods,  and  was  advised  that  the 
goods  had  not  arrived;  that  he  thereupon  tele- 
graphed to  the  shipper  reqaesting  that  the  in- 
itial carrier  trace  tihem;  that  the  shipper,  with 
the  sanction  of  the  agent  of  tbe  iaitial  carrier 
and  within  90  days  after  the  date  of  the  ship- 
ment, wrote  to  the  Initial  carrier's  office  of  the 
noBdelivery  of  the  goods  and  inclosed  a  copy 
of  the  receipt ;  and  that  within  00  days  after 
the  shipment  the  initial  carrier  was  advised 
of  the  nonddivery  of  the  goods,  whereupon  it 
began  an  investigation  for  the  recovery  thereof 
and  waived  the  provision  In  the  contract  re- 
quiring a  claim  for  the  goods  to  be  made  in 
writing.  Held,  that  the  replication  did  not 
show  a  waiver  of  the  stipulation  by  the  termi- 
nal carrier. 

8.  Saue— Loss  OF  OooDB— Amount  of  Recov- 

BRT. 

A  carrier,  when  sued  for  nondelivery  of 
goods  intrusted  to  it  for  transportation,  claimed 
that  at  the  time  of  the  afaipment  the  value  as 
given  by  the  shipper  was  stated  at  a  specified 
sum.  No  fraud  or  deceit  was  practiced  on  the 
carrier  by  the  shipper.  The  failure  of  the  car- 
rier to  deliver  the  goods  resulted  from  its  own 
negligence.  Beld.  that  tbe  consignee  was  en- 
titled to  recover  the  value  of  the  goods,  though 
exceeding  the  valuation  fixed  by  the  shipper. 

[F.d.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  gg  663-667,  708.] 

4.  Same— lioas  of  Goods— Pboxihate  Cause. 

Where  the  proximate  cause  of  loss  of  goods 
was  the  negligence  of  the  shipper  in  marking 
or  packing,  the  carrier  is  not  responsible. 

[Ed.  Note. — For  cases  in  point,  see  vcL  0, 
Cent.  Dig.  Carriers.  gS  532,  533.] 

5.  SASfE—Non  DELIVERY  OF  GOODS— BXCUSB— 
PlEADIN  O— SUFFICIENCT. 

A  plea  by  a  carrier,  sued  for  the  nonoe- 
livery  of  goods,  which  alleges  that  tiefore  it  as- 
certained that  the  same  was  Intended  for  plain- 
tiff the  plaintiff  had  left  the  United  States,  pre- 
venting the  carrier  from  delivering  the  goods  to 
him,  and  tbe  carrier  did  not  receive  instructions 
from  him  to  deliver  the  goods  to  any  other  per- 
son, was  demurrable  beoiuse  it  contained  no  mat- 
ter of  avcdjdance  of  the  fulfillment  of  the  car- 
rier's contract,  and  failed  to  show  an  attempt  by 
notice  throagh  the  malls  or  otherwise  to  effect 
a  delivery. 

6.  Pleadiitq— Dbfbctite  Plea— Reflioation 
— Sufficienot. 

Where  a  plea  Is  bad,  the  sufficiency  of  a 
replication  to  It  will  not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  1}  640-^548^ 
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Appeal  from  Circuit  Court,  Mobile  Oonnty; 
Samuel  B.  Browne,  Judge. 

"To  be  officially  reported." 

Action  by  L.  3.  Broadwood  against  the 
Southern  Express  Oompany.  Proia  a  judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed  and  remanded. 

There  were  a  number  of  pleas  and  demur- 
rers in  the  cause,  but  the  opinion  sufficiently 
discusses  air  of  them  except  the  replication 
to  the  fourth  plea,  which  was  as  follows: 
"For  further  answer  to  this  plea,  the  plain- 
tiff says  that  the  provisions  of  the  contract 
under  which  defendant  received  the  goods, 
to  the  effect  that  the  Great  Northern  Ex- 
press Company,  and  every  other  compauy  to 
whom  said  goods  may  be  delivered  or  intrust- 
ed for  transportation,  should  not  be  liable 
for  any  loss  or  damage  unless  the  claim  there- 
of should  be  presented  in  writing  at  the  ship- 
ping office  within  ninety  days  after  the  date 
of  the  receipt,  with  receipt  attached  to  such 
sttitenient,  was  without  consideration,  and 
was  therefore  void.  And  for  further  answer 
to  this  plea  plaintiff  says  that  within  ninety 
days  after  the  date  of  the  shipment  of  the 
goods  In  qu^on,  and  after  ample  time  had 
elapsed  for  the  arrival  of  said  goods  at 
Mobile,  be  called  several  times  at  the  de- 
fendant's office  at  Mobile,  and  made  inquiry 
for  goods  and  was  advised  by  tbe  defendant's 
agent  that  said  goods  had  not  arrived,  where- 
upon be  telegraphed  to  M.  M.  Fry.  at  Bun- 
ners  Ferry,  Idaho,  the  shipper  of  the  goods, 
that  the  said  goods  had  not  arrived  at  Mo- 
bile, and  to  have  the  Great  Northern  Ex- 
press Company  trace  tbem;  that  said  M.  M. 
Fry,  with  the  knowledge  and  sanction  of  the 
agent  of  tbe  Great  Northern  Express  Com- 
pany at  Bonners  Ferry,  Idaho,  and  within 
ninety  days  after  the  date  of  the  shipment 
of  said  goods,  wrote  to  the  Great  Northeru 
Express  Company  at  St  Paul,  Minn.,  which 
was  the  office  of  the  president  of  the  Great 
Northern  Express  Company,  of  the  nonde- 
livery of  the  goods,  and  inclosed  In  said 
letter  a  copy  of  the  receipt  which  was  givi'  i 
at  the  time  of  the  shipment  of  said  goods; 
and  that  within  ninety  days  after  the  ship- 
ment of  said  goods  and  after  ample  time 
bad  elapsed  for  the  arrlvnLof  said  goods  at 
Mobile,  the  Great  Northern  Express  Com- 
pany was  advised  of  tbe  nondelivery  of  said 
goods  at  Mobile,  whereupon  the  Great  North- 
em  Express  Oompany  b^n  an  Investiga- 
tion for  the  recovery  of  said  goods  a.ul 
waived  the  provision  In  the  contract  under 
which  It  received  sntd  goods,  requiring  claim 
for  said  goods  to  be  made  in  writing  at 
shipping  office  accompanied  by  receipt." 

The  following  demurrers  were  filed  to  these 
replications:  "(1)  Said  replication  shows  that 
the  common  carrier  agreed  to  transport  said 
goods,  which  was  a  sufficient  consideration. 
(2)  Because  the  plaintiff  is  claiming  under 
said  contract,  and  cannot  at  the  same  time 
allege  that  It  is  void.  (3)  Because  said  repll- 
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cations  do  not  traverse,  confess  and  avoid, 
nor  set  up  an  estoppel  as  to  the  facts  alleged 
In  said  plea.  (4)  It  does  not  sbow  tliat  the 
Oreat  Northern  Bxpress  Company  had  au- 
thority to  waive  any  provision  of  the  con- 
tract 80  far  as  this  defendant  Is  concerned." 

Plea  2-D,  filed  by  the  defendant,  was  as 
follows:  "The  defendant  admits  the  receipt 
of  said  package,  and  says  tbat  before  It  as- 
certained that  the  same  was  intended  for 
plaintiff,  the  said  J.  L.  Broadwood,  he  had 
left  the  United  States,  thereby  preventing 
defendant  from  delivering  said  package  to 
him,  and  the  defendant  did  not  receive  In* 
stmctloQB  from  him  to  deliver  it  to  any 
other  person." 

The  following  demurrers  were  Interposed 
to  this  plea:  "Said  plea  does  not  offer  an 
excuse  for  not  effecting  a  delivery  of  the 
package  constituting  the  snbject-matter  of 
the  suit.  Said  plea  contains  no  matter  In 
avoidance  of  the  fulfillment  of  its  contract 
as  a  common  carrier  of  goods.  Said  plea 
shows  no  attempt,  by  notice  through  the  mails 
or  otherwise,  to  rffect  a  delivery  of  the 
package." 

Inse  &  Ambxecht,  for  appellant  J.  H. 
Webb  and  Joel  W.  Goldsby,  for  appellee. 

HABAIiSON,  7.  By  amwdm^t  the  sec- 
ond count  of  the  complaint  was  withdrawn, 
leaving  only  the  firat  count  whicb  Is  one 
claiming  of  the  defendant  damages  for  fail- 
ure to  deliver  goods  received  1^  It  as  a  com- 
mon carrier,  to  be  delivered  to  the  plaintiff 
at  Mobile,  Ala. 

The  fourth  plea  sets  up.  "tbat  under  the 
provisions  of  the  contract  made  under  wbtcb 
the  goods  were  received,  It  was  provided  tbat 
the  Great  Northern  Express  Company  and 
every  other  company  to  whom  said  property 
might  be  delivered  or  intrusted  for  trans* 
portation,  should  not  be  liable  for  any  loss 
or  damage  unless  the  claim  therefor  should 
be  presented  in  writing  at  the  shipping  office 
within  ninety  days  after  the  date  of  the 
receipt,  with  receipt  attached  to  such  state- 
ment; and  defendant  alleges,  that  this  was 
not  done,  and,  therefore,  the  plaintiff  onght 
not  to  recover  in  this  action." 

This  plea  was  demurred  to  on  the  ground, 
that  the  stipulation  in  the  contract  of  ship- 
ment releasing  defendant  from  liability  to 
plaintiff,  unless  claim  be  presented  at 'the 
shipping  office  In  90  days  after  the  date  of  re- 
ceipt with  receipt  attached  to  such  statement, 
is  an  unreasonable  regulation  and  not  binding 
on  the  plaintiff. 

It  may  be  that  the  plea  Is  subject  to  de- 
murrer on  other  grounds  than  the  one  as- 
signed, but  we  can  only  consider  the  plea 
with  respect  of  the  specific  ground  of  dannr- 
er  assigned. 

Tbe  reasouableuess  vel  non  of  a  stipulation 
of  the  kind  under  consideration  Is  one  of  law 
for  the  determination  of  the  court.  What- 
ever may  be  the  decli^lons  of  the  courts  of 


other  states  and  of  the  Suprone  Court  of  the 
United  States,  this  court  Is  committed  to  the 
proposition  that  a  contract  fixing  30  days  as 
the  time  within  which  such  claims  must  be 
presented  Is  not  reasonable.  Southern  Ex- 
press Co.  V.  Caperton.  44  Ala.  101,  4  Am. 
Rep.  118;  Southern  Express  Co.  v.  Bank  of 
Tupelo,  lOS  Ala.  617. 18  South.  084;  Southern 
Express  Co.  t.  Owens  (fone  90,  1906)  41 
South.  752. 

But  these  cases  are  not  conclusive  of  the 
question  as  to  whether  90  days  should  be  con- 
sidered reasonable.  On  tbe  contrary  we  bave 
held,  that  a  rule  of  a  telegraph  company,  that 
it  will  not  be  liable  for  damages  or  statatoiy 
penalties  In  any  case  where  the  claim  is  not 
presented  in  writing  within  60  days  aft^  thr 
message  is  filed  with  tbe  company  for  trans 
mission,  is  a  reasonable  one.  Harris  v.  Wee 
tern  Union  Tel^aph  Co.,  121  Ala-  519,  25 
South.  910.  77  Am.  St  Rep.  70.  It  was  there 
held,  that  the  rule  did  not  purport  to,  nor  did 
It  in  effect  limit  the  defendant's  liability  for 
n^ligence,  but  only  required  reasonable  no- 
tice to  the  defendant  of  claims  for*  damages. 
See,  also.  Wolf  v.  Western  Union  Tel.  Co.,  62 
Pa.  83,  1  Am.  Rep.  387;  Young  v.  Western 
Union  Tel.  Co.,  84  N.  T.  Super.  Ct  390 ;  Ex- 
press Co.  V.  Caldwell,  21  Waa  (U.  S.)  aoi^  22 
L.  £d.  656. 

In  the  case  last  dted  It  was  said,  "Wbetber 
their  rules  (telegraph  company  rules)  are  rea- 
sonable or  unreasonable  must  be  determined 
with  reference  to  public  policy,  precisely  as  in 
the  case  of  a  carrier." 

So  on  the  authority  of  the  case  of  Harris 
Western  Union  Tel.  Co.,  supra,  we  hold  tbat 
the  provision  in  the  contract  of  shipmait  re- 
quiring the  claim  for  damages  to  be  presoited 
within  ninety  days  Is  reaf<mable  and  the  de- 
murrer as  assigned  was  properly  overruled. 

Hie  demurrers  to  tbe  repllcatlcHiB  to  plea  4 
were  properly  sustained.  It  Is  true  fliat  stlp- 
ulatlons  such  as  the  one  set  iqp  In  tbe  plea 
may  be  waived,  or  tb»  carrier  may  estop  Its^ 
from  Invoking  It,  as  a  stdeld  from  liability, 
but  neither  of  tbe  r^llcatkns  Is  snfflclent  to 
show  a  waiver  by  tbe  defoidant  ctnnpony. 

Tbls  brings  us  to  consideration  of  plea  5 
and  the  demnrrer  thereto.  That  plea  Is  as 
follows:  "And  for  further  answer  to  tbe 
complaint  the  detoidant  says  that  at  tbe  time 
of  tbe  shipment  of  said  package  tbe  valve 
thereof  as  glvoi  by  the  shipper,  was  stated  at 
(226.00,  and  that  the  plaintiff  ought  not  to 
have  and  recover  of  tbe  defendant  an  amount 
exceeding  such  valuation." 

It  will  be  observed  that  no  frand  or  deceit 
is  alleged  as  having  been  practiced  on  tbe  car- 
rier by  the  shipper,  and  under  the  plea,  not- 
withstanding the  failure  of  the  carrier  tc  de- 
liver the  goods,  may  have  been  tbe  result  of 
its  own  n^llgence,  and  the  real  value  of  the 
goods  may  have  been  greatly  In  excess  of  the 
valuation  fixed,  still  the  recovery  of  the  plain- 
tiff would  be  limited  te  the  amount  set  ont  in 
the  plea.  Under  our  more  recent  decitions 
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the  demnrr^  to  tl»  plea  was  w^l  made  and 
flhonld  hare  been  suatalnad.  Sootbwn  By.  t. 
Jones,  1S2  Ala.  437,  31  South.  001;  Sonthern 
Egress  Go.  t.  Owois  (June  80;  1906)  ^ 
South.  762. 

Plea  2-A  Bet  up  as  a  defense  to  the  action, 
that  the  name  of  the  consignee  of  the  goods 
was  defectlTely  given  In  the  Mil  of  lading  is* 
sued  for  them,  and  on  the  padcage  containing 
them  when  shipped.  The  rule  on  this  subject 
is,  that  when  it  appears  that  the  proximate 
loss  or  Injury  to  the  goods  was  the  n^ligence 
of  the  shipper  in  marking  or  packing  them,  or 
in  sfHue  other  reapect,  the  carrier  cannot  be 
held  responsible.  6  Am.  &  Eng.  Ency.  Law, 
266,  and  authorities  cited;  D  lb.  870. 

It  may  be  that  this  plea,  if  tested  by  proper 
objections  to  it,  was  defective, — a  question  we 
do  not  decide;  but  It  does  not  appear  that  it 
was  Bubject  to  the  demurrer  Interposed  to  It, 
and  the  same  was  properly  overruled. 

Plea  2-D  was  faul^,  and  was  subject  to 
the  demurrer,  that  it  contains  no  matter  In 
avoidance  of  the  fulflllment  of  Its  contract  as 
a  common  carrier  of  goods,  and  shows  no  at- 
t«npt  by  notice  through  the  mails  or  other- 
wise to  eCtect  a  delivery  of  the  package^  The 
demurrer  to  it  should  have  been  sustained. 
It  may  be  added  that  it  Is  not  demurred  to  on 
the  ground,  that  it  assumes  that  defendant 
was  Ignorant  of  the  consignee  of  the  goods, 
before  he  left  the  United  States. 

As  this  plea  Is  bad,  there  appears  to  be  no 
necessi^  for  considering  the  replications  to 
It  For  the  error  bi  overruling  the  demurrer 
to  plea  2-D  and  plea  6,  tbe  judgment  mut  be 
reversed. 

Reversed  and  remanded. 

WSAEXBT,  C.  J.,  and  DOWDBLL  and 
DBNSON,  JJ,.  concur. 


ALLBN  et  at  T.  BROUBEBO  St  aL 

fSnprone  Court  of  Alabama.  April  28,  1906. 
Behearing  Denied.  July  6.  1906.) 

1.  WnXB— OONTBAOI    TO    MAKX  WXLX<— BIT- 

roBOEUnT. 

A  person  may  make  a  valid  agreement  to 
dispose  of  his  property  by  will  in  a  particnlar 
way,  and  a  court  of  eqail7  will  require  its  per- 
formance. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  49, 
Gent  Dig.  Wills.  H  162-168.] 

2.  Samk— Reuedies  on  Bbkacb. 

A  contract  for  the  execution  of  a  will  with 
particolar  provisions  can  be  specifically  en- 
forced  only  by  fastening  a  trust  on  the  prop- 
er^ «f  tbe  testator  in  favor  of  the  promisee 
and  enforcing  the  tmst  against  the  persons 
ciaimiuK  under  the  will  violating  the  terms  of 
the  contract,  and  hence  it  is  necessary,  in  order 
to  enforce  such  a  contract,  tliat  the  will  ei- 
<>cuti>d  in  violation  of  its  terms  be  first  probated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  175-177.] 

3.  Sake. 

A  contract  to  execute  a  will  containln); 
certain  provisions  and  appointing  certain  per< 
sons  executors  was  performed.  Thereafter,  how- 
ever, this  wIU  wai  revoked  by  the  execution  of 


anothtf  win,  appointing  the  ssnw  executors, 
bat  containing  aifEerent  provisions.  Held,  that 
nnder  Code  1^,  }  4264,  declaring  that  the  ez- 
ecation  of  a  will  revokes  all  former  wills,  tbe 
contract  could  not  tw  wforced  by  wtting  aside 
the  latter  will  and  probating  tbe  former. 

[Ed.  Note^ — ^For  cases  Inpolnt  see  vol.  4% 
Cent  Dig.  Wills,  »  175-1773 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

"To  be  officially  reported." 

BUI  by  Frederick  O.  Bromberg  and  others 
against  Edward  P.  Allen,  as  Roman  Catholic 
bishop  of  Mobile,  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Beversed, 
and  bill  dismissed. 

This  was  a  bill  filed  by  Bromberg  and 
others,  as  executors  of  the  last  will  and 
testament  of  Frederick  Johnston,  deceased, 
against  Edward  P.  Allen,  the  Roman  Catholic 
bishop  of  Mobile,  the  Catholic  cfaarltiee,  and 
others,  and  sought  to  aijoin  the  probate  of 
a  will  purporting  to  have  been  the  last  will 
and  testament  of  Mary  Johnston,  wife  of 
Frederick  Johnston.  The  case  made  by  the 
bill  is  that  Johnston  and  tils  wife,  both  being 
over  60  years  of  age,  and  having  no  children, 
no  mother  and  father  living,  and  no  near  kin, 
agreed  to  execute  similar  wills,  leaving  their 
property,  which  consisted  of  certain  real 
property  and  personal  property,  owed  In 
severalty  by  each,  each  having  such  property 
in  his  or  her  own  right  to  the  other  during 
life  of  the  survivor,  and  to  certain  charities, 
widows  and  orphans.  In  the  city  of  Mobile. 
It  allies  the  execution  of  similar  wills  by 
each  before  same  witnesses  and  of  same  date, 
the  death  of  Frederick  Johnston,  and  tbe 
probate  of  tbe  original  will  left  by  him; 
the  discovery  ^bsequently  of  another  and 
later  will  leCt  by  him  and  a  similar  will 
made  by  bis  wife;  that  the  probate  order 
admitting  tbe  first  will  to  probate  was  an- 
nulled, and  an  order  made  admitting  ttie 
latter  will  of  Johnston  to  pnAate*  naming 
tbe  presoit  appellees  as  ezecntors;  that  the 
widow  filed  a  dissent  fnnn  tiie  will  under 
the  statute,  and  received  the  proceeds  of 
tbe  will  while  filing  dissent;  that  ezecntors 
and  tUe  benefidarlee  under  Johnston's  wilt 
compromised  with  her  by  giving  hw  atMolute 
property  in  certain  bmids,  togetlier  wlOi  the 
rents,  Incomes,  and  profits  arising  from  the 
propwty  left  by  Johnston  and  she  re-oecuted 
the  will  similar  to  the  husband's  last  ad- 
.mltted  to  probate;  that  later  she  executed 
anotlier  will,  leaving  her  property  to  other 
objects  than  mentioned. In  tbe  husband's  will; 
that  she  was  very  old  when  It  was  executed, 
and  that  Ita  execution  was  In  fraud  of 
orators;  that  tlie  executors  named  In  the 
will  of  the  wife  were  applying  to  tlie  probate 
court  to  probate  said  last  will  of  Mary  John- 
ston, and  unless  restrained  would  do  so. 
There  was  motion  to  dismiss  bill  for  want 
of  equity,  and  to  dissolve  Injunction,  which 
were  overruled,  and  from  such  decrees  this 
appeal  Is  prosecuted. 
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Balllvan  &  Stalwortb  and  Gregory  L. 
ft  H.  T.  Smith,  for  appeUanta.  Fred  G. 
BrombaV)  'or  ajuieUeea. 

DBNSON,  P.  The  bill  In  thla  case  was 
filed  to  enjoin  the  probate  of  a  will  In  the 
probate  court  of  Mi^Ue  cotmtr,  upon  the 
all^tl<m  tiiat  its  execution  was  In  viola- 
tion of  a  omtract,  made  betweoi  the  tes- 
tatrix, and  her  huabuid,  to  execute  aimllar 
wills,  with  the  same  ezeeutcm,  each  In 
faTor  of  the  other  for  life,  with  remain- 
der to  certain  pid)llc  charities.  The  bill 
avers  that  the  contract  was  performed  upon 
the  part  of  the  husband  who  died  first,  and 
that  the  testatrix,  his  wife,  accepted  the 
benefits  tliereCnmi.  It  further  avers  that 
the  testatrix  in  1002  made  a  will  in  con- 
formity with  her  contract  with  her  husband, 
but  in  1905  had  executed  the  will  containing 
different  dispositions,  the  probate  of  which 
is  opposed.  The  persons  named  as  executors 
in  the  will  of  1005,  and  the  beneficiaries 
therein,  are  made  parties  defendant  The 
lojuQCtlon  prayed  for  in  the  bill  was  granted. 
This  ai^ieat  is  from  the  refusal  to  dissolve 
the  Injunction  and  to  dismiss  tiie  bill  for 
want  of  equity. 

It  cannot  be  doubted  that  a  person  may 
make  a  valid  agreement  to  dispose  of  his 
property  by  will  In  a  particular  way,  and 
tliat  a  court  of  equity  will  require  Its  per- 
formance. Bolman  v.  Overall,  80  Ala.  451, 
2  South.  €24.  60  Am.  Rep.  107.  In  the 
case  cited  it  Is  said:  "It  Is  not  claimed, 
of  course,  that  any  court  has  the  power  to 
compel  a  person  to  execute  a  last  will  and 
testament  carrying  out  his  agreement  to  be- 
queath a  legacy;  for  this  can  be  done  only 
in  the  lifetime  of  the  testator,  and  no  breach 
of  the  agreement  can  be  assumed  as  long  as 
he  lives,  and  after  his  death  be  is  no  longer 
capable  of  doing  the  thing  agreed  by  him. 
But  the  theory  on  which  the  courts  proceed 
is  to  construe  such  agreement,  unless  void 
under  the  statute  of  frauds  or  for  other 
reason,  to  bind  the  property  of  the  testator 
or  Intestate  so  far  as  to  fasten  a  trust  on 
it  In  favor  of  the  promisees,  and  to  enforce 
Bach  trust  against  the  heirs  and  personal 
r^reaentatives  of  the  deceased  or  others 
holding  under  them  chared  with  notice  of 
the  trust  The  courts  do  not  set  aside  the 
will  in  such  cases,  but  the  executor,  heir, 
or  devisee  is  made  a  trustee  to  perform  the 
contract" 

As  a  contract  for  the  execution  of  a  will 
with  particular  provisions  can  be  q>ecifically 
uiforced  only  by  fastening  a  trust  on  the 
property  of  the  testator  In  favor  of  the 
promisee  and  enforcing  such  trust  agahist 
the  peraonal  r^resentaUves  and  others 
claiming  under  the  will  violating  the  terms 
of  the  contract,  It  is  necessary  that  the  will 
be  first  probated,  "for  it  cannot  be  recognized 
In  any  tbrom  until  admitted  to  probate." 
Describes  v.  Wllmer,  6B  Ala.  25,  44  Am. 


601.  Nor  does  the  fact  that  th«  agre^nait 
embraced  the  anointment  of  the  same  ex- 
ecntora  In  both  wills  give  equity  to  the  bilL 
As  stated,  no  breach  of  the  agrettnent  In 
any  of  Its  iMrts  can  be  assumed  as  lonff  as 
the  testator  lives,  and  after  his  death  be  Is 
no  longer  capable  of  doing  the  tiling  agreed 
upon.  Such  agreement  could  be  qieclflcaliy 
enforced  only  settbig  aside  the  latt^  will 
and  probating  the  former.  TbAa  oonld  not 
be  done.  A  will  Is  In  its  t«7  uatnre  ambnln- 
tory,  subject  to  revocation  during  the  life  of 
him  who  signed  It,  and  la  revoked  by  the 
execution  of  another  will.  Code  1886, 1 4264. 
After  such  revocation  It  can  be  revived  tmly 
by  the  expressed  Intention  of  ttw  testatcHr 
himself.  Oode  1896, 1  ^66. 

For  the  reaaons  above  given,  a  decree  wlU 
be  here  rendered  dissolving  the  injunction 
and  dlsmlsMng  the  bill  tor  want  of  equity. 

HABAL80N,  DOWDELI^  and  ANDER- 
SON, JJ.,  concur. 


CX)LLIER  T.  ^ARISa 

(Supreme  Court  of  Alabama.    May  19;  1006. 
Rehearing  Denied  July  6.  1906.) 

1.  JnooMENT— EqnrrABLK  Relibf^Heeitoei- 
ona  Defense. 

In  order  to  set  aside  a  Jodgment  on  the 
ground  of  fraud,  complainant  must  prove  that 
ne  has  a  meritorious  defense,  which  can  be 
estabiished  by  evidence  on  another  trial,  and 
that  there  was  no  negligence  on  bis  part 

[Ed.  Note. — For  casea  in  point,  see  vol.  30, 
CenL  Dig.  Judgment  «  717,  718,  767,  838.] 

2.  Same— Evidence— SumciE HOT. 

In  a  suit  to  set  aside  a  judgment  on  the 
ground  that  it  was  taken  against  complainant 
through  the  fraud  of  defendant  evidence  ctHi- 
sidered,  and  held  inaufficimt  to  show  the  fraud, 
or  to  show  that  complainant  was  free  from  neg- 
ligence. 

Appeal  from  Chancery  Court,  Pike  County; 
W.  L.  Parks,  Chancellor. 

"To  be  officially  reported.** 

Suit  by  W.  I.  Parish  against  A.  A.  Collier, 
From  a  decree  in  favor  of  complainant  de- 
fendant appeals.  Reversed. 

This  was  a  bill,  filed  by  appellee  against 
appellant,  seeking  to  annul  a  decree  therefor 
made  and  entered  by  the  chancellor  In  a  suit 
by  A.  A.  Collier  against  appellant  to  en- 
force a  vendor's  lien,  alleging  a  final  decree 
on  bill  and  decree  pro  confesso  against  this 
complainant  for  the  sum  of  $451.31,  besides 
the  cost,  and  a  decree  ordering  the  laud  to 
be  sold  and  the  fact  ttiat  said  land  was  ad- 
vertised to  be  sold,  alleging  an  agreement  be- 
tween complainant  and  J.  B-  Collier,  to  whom 
It  Is  alleged  the  vendor's  note  was  given, 
by  which  a  satisfactory  adjustment  of  the 
payments  was  made  and  an  agreement  on 
Collier's  part  to  dismiss  the  bill  seeking  to 
enforce  the  vendor's  Hen,  and  a  reliance  upon 
the  promise  of  Collier  that  the  case  would  be 
dismissed,  and  his  further  r^resenteUon  that 
It  bad  been  dismissed,  alleging  also  a  sub- 
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missal  to  arbitration  as  to  the  paTments  com- 
plainant had  made  on  the  land,  the  proper 
selection  of  said  arbitrators,  and  their  re- 
turn finding  that  complainant  had  paid  Col- 
lier |27  more  than  was  due  on  said  note,  and 
also  ailing  that  said  decree  was  obtained 
by  fraud  and  misrepresentation,  and  that 
A.  A.  Collier  claimed  afterwards  to  be  the 
transferee  of  said  note.  The  chancellor 
granted  relief  prayed  for  In  the  bill,  and  from 
this  decree  this  appeal  Is  prosecuted. 

Brannen  &  Gardner  and  J.  M.  Chilton,  for 
appellant.  Foster,  Samford  &  Carroll,  for 
appellee. 

SIMPSON,  J.  The  first  and  second  asslgn- 
m«its  of  error  relate  to  the  action  of  the 
court  in  its  decree  of  January  1,  1002,  over- 
ruling  the  motion  to  dissolve  the  Injunction 
and  to  dismiss  ttie  bill  for  the  want  of  equity. 
Those  were  motions  with  regard  to  the  ralgt- 
nal  bill,  which  was  afterwards  amended  by 
the  filing  of  the  amended  bill  on  which  issue 
yrsa  taken  and  the  cause  submitted.  It  Is 
too  late  now  to  assign  such  action  of  the 
court  as  error.  Practi<»ll7  the  same  qneft- 
tlons  come  up  In  disposing  of  other  assign- 
ments of  error  going  to  the  merits  of  the  case 
and  the  actl^m  of  the  court  In  rendering  the 
decrees.  ' 

The  prayen  of  the  bUl  are,  first,  for  a 
temporary  Injnnctifm,  with  the  nsnal  prayev 
that  it  be  made  perpetual;  second,  that  the 
decree  be  declared  null  and  void  on  account 
of  fraud,  that  orator  be  permitted  to  come 
In  and  defraid  against  the  claim  of  said  re- 
■pondoit,  and  that' a  reference  be  ordered 
to  the  r^^ter  to  ascertain  the  amount  of 
the  unpaid  purchaser  money  and  what  amount 
If  any  remains  due.  The  decree  Is  tliat  ctnn- 
plalsant  Is  entitled  to  relief  and  to  have  the 
temporary  Injunction  made  perpetual,  which 
Is  decreed,  and  it  Is  further  decreed  that 
Parish  is  not  indebted  to  A.  A.  Collier  In 
any  amount  for  the  purchase  of  the  land, 
nor  upon  the  note  or  notes  given  to  the 
complainant  for  the  land,  nor  on  the  notes 
described  In  the  pleading.  Undw  our  deci- 
sions, the  dlgnl^  of  a  judgment  Is  such  that, 
in  order  to  set  it  aside  even  on  the  ground 
of  fraud,  the  complainant  must  prove  that  he 
bad  a  meritorious  defense  which  could  be 
established  by  evidence  on  anothn  trial,  and 
that  the  judgment  was  taken  by  the  fraud 
of  the  opposite  party  unmixed  with  negli- 
gence on  bis  own  part  Thus,  although  the 
Judge  had  announced  that  no  civil  cases  would 
be  taken  up,  and  that  all  parties  Interested 
could  go  home,  and  the  opposing  coimpel 
afterwards  obtained  the  judgment  by  stating 
to  the  court  that  it  had  been  agreed  on,  this 
court  held  that  the  party  was  not  entitled  to 
relief  because  he  failed  to  put  in  a  plea. 
National  Fertilizer  Co.  v.  Hlnson,  303  Ala. 
532,  15  South.  844.  And  in  a  case  where  the 
par^  trusted  to  the  verl>a)  assurance  of  the 


attorney  of  the  opposing  party  that  no  ju^ 
ment  would  be  taken,  in  place  of  Insisting 
on  having  the  agreement  In  writing,  the 
court  said:  "The  drcomstances  which  are 
relied  on  to  excuse  failure  to  defend  at  law 
must  have  been  such  that  no  ezerdee  of  dili- 
gence on  his  part  could  have  guarded 
against,"  ete.  Norman  v.  Bums,  67  Ala.  248, 
2ESi.  See,  also,  Ex  parte  Wallace,  60  Ala. 
267;  Collier  v.  Falk,  66  Ala.  223. 

All  of  l^e  authorities  bold  that  the  proof 
of  the  essential  matters  shall  be  clear  and 
convincing.  The  complainant  In  this  case 
rests  his  case  entirely  upon  the  verbal  assur- 
ance which  he  claims  that  J.  B.  Collier  gave 
hloL  Pretermitting  for  tlie  time  being  the 
question  as  to  the  legal  suffldem^  of  the 
facts,  even  admitting  them  to  be  Jnst  as  tes- 
tified to  by  the  complainant,  the  burden  cet- 
talnly  rested  on  him  to  prove,  by  that  clear 
and  conclusive  testimony  which  the  law  re- 
quires In  such  cases,  first,  that  J.  B.  Collier 
was  ttie  agent  of  A.  A.  Oilier  in  the  manage- 
ment of  this  case,  with  authority  to  dismiss 
It,  and,  seomd.  that  he  did  make  t3ie  statonent 
as  claimed  in  this  bill.  There  Is  not  a  parti- 
cle of  proof  about  the  agency,  exc^t  some 
vague  stetements  about  looking  after  some 
lands  for  his  wife  and  having  looked  after 
some  cases  In  the  justice  of  the  peace  court, 
none  of  which  tended  to  show  that  be  was 
clothed  wlUi  the  authority  claimed  In  regard 
to  this  particular  case.  It  Is  shown*  too,  by 
the  tratlmony  of  the  complainant  himself, 
that  he  knew  timt  Mr.  Hubbard,  ttie  attorney, 
had  possession  of  the  notes  and  bad  brought 
the  suit;  also  that,  when  he  went  to  Mr. 
Hubbard  once  to  get  the  notes  for  a  short 
time,  Mr.  Hubbard  refused  to  let  him  have 
them  unless  be  would  bring  a  written  order 
from  Mrs.  A.  A.  Collier.  He  also  states 
that  J.  B.  Collier  never  t(dd  him  that  he 
was  authorized  to  dismiss  the  suit,  but  only 
that  what  he  did  would  be  all  right  He 
also  admits  that,  while  he  does  not  recollect 
It,  Mr.  Hubbard  may  have  told  him  (as  Mr. 
Hubbard  swears  he  did)  that  he  (Hubbard) 
had  charge  of  the  matter,  and  that  complain- 
ant had  better  get  a  lawyer  and  put  in  his 
answer,  or  a  judgment  would  be  taken 
against  hfm.  He  also  admits  that  It  may  be 
true,  as  tesHfled  to  by  Mr.  Hubbard,  that  J. 
B.  Collier  told  him.  in  Hubbard's  presence, 
that  be  bad  nothing  to  do  with  tbe  case, 
and  that  It  was  In  Hubbard's  hands.  Tak- 
ing his  own  testimony.  In  connection  with 
that  of  Mr.  Hubbard,  the  proof  utterly  fails  on 
the  questfon  of  agency  and  as  to  what  was 
really  said.  The  complainant  relies  entirely 
on  bis  own  testimony  which  Is  contradicted 
by  J.  B.  Collier.  Tbe  complainant  filed  no 
answer,  did  not  even  Inquire  of  the  register 
as  to  whether  the  suit  was  dismissed,  nor 
of  the  attorney  who  had  possession  of  tbe 
note  and  was  In  charge  of  the  case.  We 
hold  that  this  contention  la  not  supported  by 
ttiat  convincing  evidence  which  the  law  de- 
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mands,  and  be  has  not  acquitted  blnuelt  of 
all  tanlt  or  negUsenoe  as  the  law  reonlres 
in  oMer  to  set  aside  tbe  decree  of  the  conrt 

These  nilee  of  law  may  sometimeB  work 
hardship ;  bat,  looking  to  the  general  good, 
the  law  deems  the  tategrlty  of  the  Judgments 
of  onr  conrts  too  important  to  allow  Ibem  to 
be  dlstorbed  a  less  meagre  of  proof.  The 
decree  of  the  conrt  la  reversed,  and  a  decree 
will  be  here  entered  dlsmlaslng  tiie  bilL 

Berwsed  and  rendered. 

WEAKLET,  0.  J.,  and  HARALSON  and 
DOWDEIiU  JJ^  ooncnr. 


LBVT8TEIN  t.  GBRSON.  SELIGMAN  ft  00. 
(Supreme  Court  of  Alabama.    Jul?  6,  1906.) 

PAXTNEBSHIF—SUIT    AGAINST  FiaU— AUBRD- 

lutnT  or  Bill— Pasties  Defendant. 

Conceding  that  Code  189&  I  40,  allowing 
Buits  against  partnerships  by  their  partnership 
name  without  mentioning  the  names  of  the 
persons  composing  the  firm,  has  no  application 
to  suits  in  equity,  where  a  biU  was  against  a 
partnership  composed  of  several  and  service  had 
on  one,  complamant  was  entitled  to  amend  by 
converting  the  suit  into  one  against  the  part- 
ners individually  and  striking  out  the  names  of 
those  not  served. 

[EA.  Note. — For  cases  in  point,  see  vol.  S8, 
Cent  Dig.  Partnership,  |  874.] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

"To  be  officially  reported." 

Suit  by  H.  Levystein,  as  trustee,  against 
Emil  G.  Sellgmau  and  others.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Re- 
versed and  remanded. 

Martin  A  Martin,  for  appellant.  Steiner, 
Cmm  ft  Well,  fw  appellees. 

TT80N,  X  The  bUl  In  this  canse  is  exhib- 
ited against  a  partnership  composed  of  three 
designated  persons,  nonresidents  of  Alabama; 
service  of  summons  being  made  upon  Emil 
O.  Seligman,  tme  of  the  named  partners.  After 
a  decree  overruUng  a  motion  to  quash  the 
summons  made  by  the  par^  served,  the  com- 
plainant proposed  to  file  an  amendment  con- 
verting the  suit  Into  one  against  tbe  partners 
indlTidualiy  and  to  further  strike  ont  the 
names  of  tbe  partners  not  served,  so  as  to 
make  It  a  suit  against  Emil  C.  Seligman  alone. 
The  court  refused  to  altow  the  ammdment; 
nnd  the  question  is  error  vel  non  in  this 
ruling. 

We  think,  on  principle  and  authority,  the 
amendment  should  have  been  allowed.  Con- 
ceding that  section  40  of  tbe  Code  of  1896^ 
allowing  suits  against  partnerships  by  tbelr 
partnership  name  without  mentioning  the 
names  of  the  persons  composing  the  firm,  has 
110  application  to  suits  In  equity  (City  of  Opel- 
Ika  v.  Daniel,  59  Ala.  211),  this  cause  would 
be  in  a  better  situation  for  amendment  than 
were  the  cases  of  McCaskey  v.  Pollock,  82 
Ala.  174,  2  South.  674h  and  Sima  t.  Jacob- 


son,  01  Ala.  186.  In  the  latter  case  the  actkm 
was  brought  In  a  Arm  name  without  any  men- 
tion of  indiTldoal^  and  the  plaintiff  proposed 
to  amend  so  as  to  evoke  the  action  by  In- 
dividuals against  IndlTiduals  by  inserting  the 
names  of  tbe  members  of  tbe  plahitUC  and  de- 
fendant firms.  The  trial  cotort  refused  to 
allow  the  amoidment,  and  on  appeal  tills 
court  held  the  amraidm«it  allowable,  saying: 
"The  amoidment  proposed  no  change  of  par- 
ties and  no  change  of  the  cause  of  acti<m 
originally  averred.  A  debt  due  the  partner- 
ship of  Sims,  Harrison  &  Co.  from  the  part- 
nership of  Jacobson  &  Co.  must  have  been 
proved  under  the  original,  and  must  be 
proved  under  tbe  amended,  complaint.  The 
partnership  and  their  members  were  substan- 
tially before  tbe  court  on  the  comjdalnt  as 
originally  framed.  A  new  party  has  not  been 
Introduced.  whi<A  is  unauthorised  by  our  stat- 
ute of  amendments:  but  tbe  designation  ot  the 
respective  parties,  plaintiff  and  detoidant.  Is 
only  made  more  specific  and  certain.  Tbe 
amendment  was  proper,  was  the  right  of  tbe 
plaintiff,  and  the  court  erred  in  refusing  It." 
In  the  case  of  McOaskey  v.  Pollock,  supra, 
a  suit  against  the  Individuals  of  a  firm  was 
allowed  by  amendment  to  be  converted  Into 
a  suit  against  tbe  partnership  as  such.  The 
aathorlty  and  reasoning  of  these  two  cases 
make  It  clear  that  tbe  court  erred  in  not 
allowing  the  proposed  amendmmt  In  this 
case. 

It  is  of  no  moment  that  the  summons  and 
the  return  of  the  sheriff  thereon  are  not 
shown  In  the  record,  as  It  otherwise  sufficient- 
ly appears  that  service  was  made  on  Emil 
G.  Seligman,  the  member  of  the  firm  propoaed 
by  the  amendment  to  be  retained  as  tbe  sole 
defendant  As  the  court  dismissed  the  bill 
preliminarily  for  the  want  of  parties  de- 
fendant, we  deem  it  unnecessary  and  Improp- 
er to  rule  on  other  questions,  which  could 
arise  only  subsequently  to  the  establlafament 
of  the  suit  in  court 

Reversed  and  remanded. 

WEAKLEY,  O.  J.,  and  SIMPSON  and  AN- 
DEKSON,  JJ.,  concur. 


FULLER  v.  8TATB. 
(Supreme  Court  of  Alabama.   Jnly  6.  lOOS.) 

1.  HoHioiDi— Evidence. 

Where,  In  a  prosecution  for  murder  by 
shooting  deceased  with  a  gun,  it  was  shown 
that,  on  the  arrest  of  defendant  and  ooe  jointly 
indicted  with  him,  a  number  of  sheila  woe 
found  on  him,  some  of  which  shells  had  a  eer* 
tain  mark,  that  two  shots  were  fired  at  the  time 
of  the  killing,  and  that  two  empty  shells  bear- 
ing such  mark  were  found  near  the  place  of  the 
killing,  such  shells  were  admissible  in  evidence 
as  tending  to  show,  in  connection  with  other 
evidence,  that  deffndant  8red  them  on  the  oe^ 
casion  of  the  murder. 

2.  Witnesses— CoMPErTENCT—CoNVicnow  roa 

E^LOKY— CbEDI  BILITT. 

Under  Code  1896.  {  1795,  providing  that 
no  objectkn  must  be  allowed  to  the  ccmpeteBej 
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of  a  witness  becanse  of  his  convIctioD  for  any 
crime  ezan»t  perjnzy  or  sabomation  of  perjnry, 
but,  If  he  has  been  convicted  of  other  Infamona 
crime,  the  objection  goee  to  his  credibility,  a 
conviction  for  a  felony  made  so  by  statute,  wnich 
was  not  a  crime  at  common  law,  may  be  shown 
for  the  purpose  of  aflectlnf  the  credibility  of 
the  witnew. 

IBd.  Note.r-For  caa»  in  point,  see  toL  50, 
Gent  DiK.  Witnesses,  »  im-112&] 

3.  SiMli— Statutobt  Pbotibions. 

Code  1886,  S  4711,  malies  it  a  felony  for 
any  person  to  aid  or  attempt  to  aid  any  per- 
son to  escape  from  Jail  confined  therein  under 
a  chi^  or  conviction  at  Maaj,  Section  1796 
provides  that  no  objection  most  be  allowed  to 
the  competency  of  a  witness  because  of  his 
conviction  for  any  crime  except  perjury  or  sub- 
ornation of  perjury,  but,  if  be  liad  been  convict- 
ed of  other  Infamous  crime,  the  objection  goes 
to  bis  credibility.  Section  1796  provides  that 
proof  of  a  conviction  may  be  made  by  the  oadi 
of  the  witness,  without  production  of  the  record. 
Held,  that  a  witness  in  a  prosecution  for  mur- 
der was  properly  asked,  on  croes-examioation 
by  the  state.  If  he  was  not  convicted  of  aiding 
a  priscmer  charged  with  mnrder  to  escape  from 
jafl. 

[Ed.  Note. — For  cases  In  point,  see  vol.  CO, 
Oent.  Dig.  Witnesses,  H  110£  1141.  1142.] 

4.  Bahb— BviDBncK. 

Where,  In  a  criminal  case,  a  witness  admits 
that  he  was  guilty  of  a  felony  for  which  he  was 
convicted,  testimony  tending  to  show  that  be 
was  not  guilty  thereof,  was  inadmissible. 

[Eld.  Notfc— For  cases  in  point,  see  toL  fi(k 
Gent.  Dig.  Witnesses.  »  1167,  116S.] 

6.  CaiMiifAL  Law  —  Tbiai.  —  AsoiwuiT  or 

Counsel. 

Where,  in  a  prosecution  for  murder  by 
shooting  deceased  with  a  gun,  two  empty  shells 
fonnd  near  the  place  of  the  killing  and  bearing 
the  same  marks  as  spme  foond  on  defendant  at 
the  time  of  his  arrest  were  admitted  in  evi- 
d«ice,  it  was  not  error  to  refuse  to  exclude  from 
the  jury  remarlcs  of  the  state's  solicitor  as  fol- 
lows: "You  could  take  that  gun  which  is  in 
evidence,  and  try  the  gun  cm  two  ot  tJie  shells 
in  evidence,  and  put  one  shell  In  each  barrel 
of  the  eun  and  snap  it,  and  see  If  it  did  not 
make  the  same  impression  on  the  caps  of  the  two 
shells,  and  in  the  same  place  on  the  caps  as  is 
made  on  the  ckob  of  the  two  empty  snells  in 
evidence;  and  I  invite  you,  gentlemen  of  the 
jury,  to  make  the  experunent  when  yoa  retire 
to  the  room  to  make  up  your  verdict." 

Appeal  from  Circuit  Court  Bibb  Comity; 
B.  M.  Miller,  Judge. 

"To  be  ofladally  reported." 

Will  Fuller  was  convicted  of  murder,  and 
appeals.  Affirmed. 

The  defendant  was  indicted  with  Henry 
Duncan  for  the  murder  of  Allen  Fuller  by 
shooting  blm  with  a  gun.  A  severance  was 
demanded  by  thla  defendaot,  and  he  was  put 
upon  his  trial,  convicted,  and  sentenced  to 
the  penitentiary  for  life.  It  was  shown  on 
the  examination  of  witnesses  by  the  state 
that  when  the  defendants  were  arrested  some 
25  or  80  shells  were  found  on  blm ;  that  some 
were  gin  shells  and  some  were  rifle  shells, 
some  were  buckshot  shells  and  some  were 
not;  but  the  buckshot  shells  were  marked 
"New  Club  Shells."  It  was  also  shown  that 
two  shots  w^e  fired  at  the  time  of  tlie  kill- 
ing, and  two  ^ptjr  shdla  were  found  near 
the  place  of  fb»  klUInB,  maiiied  and  branded 


as  above  set  out  These  shells  were  offered  In 
evldeDce  over  the  objection  of  the  defendant 
Henry  Duncan  was  Introduced  by  the  defend- 
ant and  on  croea-ezamlnation  the  state  was 
permitted,  over  the  objection  of  the  defend- 
ant to  ask  him  the  following  question ; 
"Were  yon  not  convicted  of  aiding  prisoner  to 
escape  from  jail,  the  said  prisoner  being  char- 
ged with  mnrder?"  The  witness  answered: 
"Yes;  1  was  convicted  and  sentenced  to 
Pratt  Mines  for  aiding  a  prisoner  to  escape 
from  jail,  and  the  prisoner  was  charged  with 
murder."  The  solicitor  in  his  argumoit  to 
the  Jury  said:  "Tou  could  take  tiiat  gnu 
which  la  lu  evidence,  and  try  the  gun  on  two 
of  the  sheilla  In  erldffiice^  and  put  one  shell 
lu  eauA  barrel  of  the  gun  and  snap  It  and  see 
If  It  did  not  make  the  same  Impression  (Hl 
the  caps  <tt  tiie  two  Bbells,  and  In  the  eame 
place  on  the  caps,  as  Is  made  on  the  caps  ot 
the  two  empty  ^eUs  In  evldsmce ;  and  I  Invite 
you,  geatlemut  ot  the  Juiy,  to  make  the 
experiment  when  yon  retire  to  the  room  to 
make  up  your  rardlct"  Hie  defendant  mov- 
ed the  court  to  exclude  these  remarks  (tf  the 
solicitor  from  the  Jury,  but  the  court  de- 
clined to  do  so.  The  defendant  requested  tihe 
following  written  charge,  which  was  refiued: 
"I  charge  you  that  If  you  believe^  from  all 
the  evidence  In  thla  case,  that  Henry  Dun^ 
can  was  not  guilty  ot  the  charge  of  aiding  a 
prisoner  to  escape  from  Jail,  then  you  should 
not  consider  the  fact  aa  admitted  by  him, 
that  be  was  convicted  of  the  charge,  In  say- 
ing whether  or  not  he  testified  wlUfoUy  talse 
in  this  case." 

Logan  A  Fuller,  tor  ap[>ellant  Mass^ 
Wilson,  Atty.  Gen.,  tor  the  8tat& 

TT80N,  J.  tinder  the  testimony  the  shells 
were  sufficiently  Identified  as  being  those 
found  near  the  place  of  the  killing.  Tbey 
were,  therefore,  properly  allowed  in  evidence 
as  tending  to  show.  In  connection  with  other 
testimony  adduced,  that  defendant  fired  there 
on  the  occasion  of  the  homicide. 

Section  4711  of  the  Code  of  1806  makes  It 
a  felony  for  any  person  to  aid  or  attempt  to 
aid  any  prlsonor  to  escape  from  jail,  con- 
fined therein  under  a  charge  or  conviction 
of  felony.  Section  1795  provides  that  "no 
objection  mnst  be  allowed  to  the  competency 
of  a  witness  because  of  bis  conviction  for 
any  crime  except  perjury,  or  subornation  of 
perjury,  but  if  he  has  been  convicted  of  other 
Infamous  crime,  the  objection  goes  to  his 
credibility."  Under  section  1796,  proof  of  the 
conviction  may  be  made  by  the  oath  of  the 
witness  without  production  of  the  record.  At 
common  law  the  conviction  of  a  felony  dls- 
qoalified  the  witness,  because  the  nature  of 
the  crime  and  the  punishment  rendered  the 
witness  infamous.  16  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  245  et  seq.;  Sylvester's  Case,  71 
Ala.  17.  It  was  a  felony  at  common  law  for 
any  one  to  aid  the  escape  ot  a  prisoner  char- 
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ged  with  a  felony,  If  he  hod  knowledge  of  the 
crime  upon  wblcb  the  prisoner  waa  confined. 
Bnch  aSBlBtance  made  the  p&eaoa  rendering 
It  an  accessory  after  the  fact  * 

The  statute  (section  4711  of  the  Code)  is 
violated  without  reference  to  the  Icnowledge 
of  the  person  who  aids  the  prisoner  to  escape 
of  the  nature  ot  the  charge  under  which  the 
prisoner  Is  confined,  or  without  respect  to 
whether  the  escape  Is  effectual  or  not.  Wil- 
son T.  State,  61  Ala.  16,  154.  So,  then, 
the  conviction  of  the  common-law  offense  of 
aiding  a  prisoner  to  escape  charged  with  a 
felony,  with  knowledge  of  the  crime,  b^ng  It- 
self a  felony,  would  under  the  rulM  of  the 
common  law  disqualify  the  convicted  person 
as  a  witness.  And  an  objection  to  the  com- 
petraicy  of  such  a  witness.  If  sustained  by  the 
trial  court,  would  be  sustained  on  appeal, 
unless  the  record  r^Is  the  presumption  that 
the  conviction  of  the  witness  was  for  the  com- 
mon law  offense.  P.  &  M.  Ins.  Co.  t.  Tun- 
stall,  72  Ala.  1^  But,  aside  from  these  con- 
siderations, we  entertain  the  opinion  that  a 
conviction  for  a  felony  made  so  by  statute, 
which  was  not  a  crime  at  commtn  law,  may 
be  shown  for  the  purpose  of  Meeting  his 
credibility  as  a  witness  under  section  1795  of 
the  Code.  Murphy  v.  State,  108  Ala.  10.  18 
South.  667 ;  Taylor  v.  State.  62  Ala.  164.  163. 
This  conclusion  is  not  opposed  to  any  of  our 
cases,  lliere  ate  doubtless  expressions  in 
some  of  them  which  are  calculated  to  mislead 
upon  a  m^  cursory  reading,  but  a  careful 
ezamlnatl(»i  of  them  will  disclose  that  they 
support,  rather  than  militate  against,  our 
concluBions.  Their  misleading  tendMiclee  grow 
out  of  a  discussion  of  the  nature  of  the  act 
for  which  the  conviction  Is  had,  with  respect 
to  whether  that  act  was  at  conunon  law  of 
the  nature  of  the  crimen  falsi.  Where  the 
conviction  Is  for  a  felony,  the  question  as  to 
whether  the  act  or  offense  Is  of  the  nature 
of  the  crimen  falsi  is  wholly  impertinent  and 
unimportant.  That  question  can  only  arise 
where  the  conviction  ts  for  a  misdemeanor, 
and  only  becomes  important  in  that  class  of 
cases. 

Applying  these  principles  to  the  exception 
reserved  to  the  question  propounded  to  de- 
fendant's witness,  Henry  Duncan,  on  cross- 
examination,  It  is  apparent  that  there  Is  no 
merit  In  It.  There  was  no  testimony  intro- 
duced tending  to  show  that  this  witness  was 
not  guilty  of  the  charge  on  which  he  admitted 
he  was  convicted,  and,  Indeed,  such  testimony 
could  not  have  been  legally  admitted  If  of- 
fered. For  this  reason.  If  for  no  other,  the 
written  charge  requested  by  defendant  was 
properly  refused. 

There  is  no  merit  In  the  remaining  excep- 
tion to  the  ruling  of  the  court  wltb  respect 
to  the  a^ment  of  the  solicitor. 

Affirmed. 

WEAKLBY,  O.  J.,  and  SIMPSON  ftnd  AN- 
DERSON, JJ^  concur. 


TATtiOB  T.  STATB. 
(Supreme  Court  of  Alabama.    July  6,  1906.) 

1.  Highways— WoBK  opf  Road  bt  Taxpat- 
Ea— Teupokabt  Absence. 

One  paying  bis  street  taxes  in  an  incorpo- 
rated town  wherein  be  resides,  and  only  tempo- 
rarily absent  for  the  purpose  of  working  out  a 
fine  or  indebtedness,  with  the  intention  oC  then 
returning  and  continuing  his  residence  in  the 
town,  is  not  liable  to  road  duty  at  the  place  of 
bis  temporary  sojourn. 

2.  Same— Failure  to  Wobk— Cbimihal  Pros- 
xcuTioN — Evidence, 

In  a  prosecution  for  failure  to  work  on 
roads,  evidence  that  defendant  lived  in  another 
town  and  had  there  paid  bis  street  taxes,  that 
he  was  out  of  town  temporarily  working  for 
one  who  bad  secured  a  fine  and  costs  for  him. 
and  that  on  payment  thereof  defendant  intended 
to  return  to  his  home,  was  proper  to  be  con- 
sidered on  the  qaestion  of  whetber  or  not  de- 
fendant was  simply  a  sojourner. 

3.  Saue— Road  Dutt— Liabujtt. 

The  payment  of  street  taxes  in  an  incor- 
porated town  or  city  is  a  sulMtltate  for  the 
performance  of  road  duty,  and  one  Is  not  liable 
to  both  for  the  same  period. 

Appeal  from  Hale  County  Court;  W.  GL 
Christian,  Judge. 

"To  ije  officially  r^rted." 

Lewis  Taylor  was  convicted  of  an  offoiseb 
and  appeals.  Reversed. 

Defendant  was  tried  and  conrlcted  for  tell- 
ure  to  work  the  roada  One  defense  en- 
deavored to  be  Intoposed  by  the  defOidant 
was  that  be  lived  In  the  town  of  Oreensboro, 
and  had  paid  street  tax  to  said  town  for  the 
year  ending  March  1.  1906;  that  he  was  out 
of  town  temporarily,  wwking  for  one  Otts, 
who  had  secured  a  fine  and  costs  for  him; 
and  that  as  soon  as  said  fine  and  costs  were 
fully  paid  it  was  bis  Intention  to  return  to 
his  home  in  Greensboro.  These  facts  were  of- 
fered to  be  shown  by  the  witness  Otts;  but. 
on  motion  of  the  solicitor,  the  court  refused 
to  permit  the  Introduction  of  the  testimony. 

De  Graffenreld  &  Evans,  for  appellant. 
Uassey  Wilson,  Atty.  Gen.,  for  the  Stete. 

SIMPSON,  J.  The  defendant  In  this  case 
was  tried  by  the  court  without  a  jury,  and 
found  guilty  of  the  offense  of  willfully  falling 
or  refusing  to  worli  the  public  road  after  le- 
gal notice,  as  char^  In  the  Indictment 

The  court  erred  in  sustaining  the  objection 
to  the  question  by  the  defendant  to  the  wit- 
ness Otts,  and  In  refusing  to  allow  proof  by 
said  witness  of  the  facts  proposed.  If  the 
defendant  was  a  resident  of  an  Incorporated 
town,  where  he  was  paying  his  street  tax,  and 
only  temporarily  in  the  country  for  the  pur- 
pose of  working  out  his  fine  or  Indebtedness, 
with  the  Intention  of  then  returning  and  con- 
tinuing his  residence  In  said  town,  he  w»s 
not  liable  to  road  duty  at  the  place  of  his 
temporary  sojourn.  Spann  r.  State,  14  Ala. 
683.  The  facts  sought  to  be  proved  were 
proper  to  be  considered  In  order  to  determine 
whetber  or  not  be  was  simply  a  sojourner. 

The  motion  to  discbarge  the  defendant 
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should  bava  been  granted  Tbe  payment  of 
street  tax  tn  an  incoiporated  town  or  city  la 
a  substitute  for  the  performance  of  road  duty, 
and  It  is  not  the  intention  of  the  law  that 
a  man  shall  be  liable  to  both  for  the  same 
period.  The  evidence  Is  nncontroTerted  that 
the  defendant  had  paid  bla  street  tax  In  and 
for  the  year,  which  did  not  end  until  March 
1,  1906,  and  be  was  warned  on  February  1, 
1B06,  to  work  the  road  on  February  0,  1900. 
He  could  not  be  made  liable  fbr  road  duty 
ontU  March  1,  1906. 

As  the  defendant  Is  entitled  to  be  dlschar* 
ged,  It  is  not  necessary  to  pass  on  the  demur- 
rer to  the  Indictment 

Tbe  Judgment  of  the  court  Is  reversed,  and 
a  judgment  will  be  here  rendered  discharging 
the  defendant. 

WEAKLEY,  a  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


STATE  T.  BIKES. 

(Supreme  Coort  of  Alabama.    July  6,  1906.) 

1.  CBnaKAi.  Law— Bail  —  AixowANCE  —  Ap- 
PKAL  BT  Statu— BxcEPTioMS. 

In  order  to  Bui)port  an  appeal  by  the  state 
from  an  order  granting  bail  to  a  person  charged 
with  a  capital  offense,  as  aothorized  by  Code 
1896.  S  4314,  it  la  not  necessary  for  the  state 
to  show  that  an  exception  to  the  Judgment  ad- 
mitting the  petitioner  to  ball  was  taken  at  the 
time  tbe  judgment  was  rendered. 

2.  Same— Time— Notice. 

Where  a  judgment  admitting  a  person 
charged  with  a  capital  offense  to  bail  recited 
that  tbe  state  gave  notice  of  appeal  when  the 
judgment  was  rendered,  the  appeal  was  taken 
within  the  80  days  required  by  Cr.  CSode  1896, 
8  4316. 

S.  Sams— BiUi  or  SIxoeptionb— SxamNG  — 

TlUB. 

Where  a  bill  of  exceptions  In  a  criminal 
case  was  signed  within  the  80  days  fixed  by 
the  judge  for  signing  the  same,  it  was  nignea 
within  the  time  allowed  by  Cr.  Code  1896,  | 
4316,  for  taking  the  appeal. 
4.  Sahx—Btidbncb— Review. 

Where,  on  appeal  from  a  judgment  In  a 
criminal  case,  the  hill  of  ezceptloos  falls  to 
set  out  all  the  evidence,  the  judgment  will  not 
be  reversed  on  the  facts. 

[Hid.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  S  W38.] 

Appeal  from  Probate  Court,  Crenshaw 
Comity;  F.  M.  T.  Tankersley,  Jud^e, 

"To  be  officially  reported." 

Habeas  corpus  on  petition  of  Walton  Sikes. 
From  an  order  granting  bail,  the  state  ai>- 
peale.  Affirmed. 

O.  R.'*Brlcken,  for  tbe  State.  D.  M.  Powell 
and  F.  B.  Brlckoi,  for  appellee. 

DOWDELL,  3,  The  appeal  in  this  case 
Is  prosecuted  by  the  state  ttom  an  order  of 
tbe  probate  Judge  admitting  tbe  appellee 
on  his  petition  for  writ  of  habeas  corpus  to 
bail,  while  being  held  In  custody  under  an 
indictment  charging  him  with  a  capltel  of- 
fense. In  sucb  a  case  as  the  (me  before  ui^ 


Code  1886,  |  4314,  autlunlBes  an  appeal 
by  the  state.  In  order  to  support  the  appeal 
under  this  section,  it  Is  not  necessary  to  show 
that  tbe  state,  at  the  time  of  the  judgment 
was  rend«red  admitting  the  petitioner  to  bail, 
reserved  an  exception  to  the  rendition  of  the 
Judgment.  Notice  of  the  appeal  was  given 
by  the  state  at  tbe  time  of  tbe  judgment  ren- 
dered admitting  petitioner  to  bail,  and  the 
judgment  so  recites.  The  appeal,  therefore, 
was  taken  within  80  days,  as  provided  in  sec- 
tion 4316  of  the  Criminal  Code  of  1806. 

There  Is  no  merit  in  the  question  raised 
on  the  signing  of  tbe  bill  of  exertions.  The 
bill  of  exertions  was  signed  within  the  80 
days  fixed  by  tbe  Ju^ie  for  the  signing  of 
the  same,  and  this  was  within  the  time  al- 
lowed by  the  stetute  (section  4816)  fbr  tek- 
Ing  the  appeal.  The  bill  of  exceptions  does 
not  purport  to  set  out  all  of  the  evidence 
introduced  on  the  hearing.  In  this  stete  of 
tbe  record,  we  are  unable  to  say  that  the 
judge  of  probate  before  whom  Hw  hearing 
was  had  erred  tn  admitting  the  petitioner 
to  bail.  The  rule  is  well  settled  that  in  ap- 
peals from  judgmente  of  trial  courts,  where 
the  bill  of  exceptions  fall  to  set  out  all  of 
the  evidfflice,  the  judgment  on  the  facts  will 
not  be  dlsturt>ed.  We  fail  to  see  why  this 
rule  is  not  applicable  to  a  case  like  the  <nie 
before  ns.  It  results  that  the  order  of  the 
probate  judge  admitting  the  petitioner  to 
bail  must  be  affirmed. 

Affirmed. 

WEAKLEY,  0.  X,  and  ANDERSON  and 
DENSON,  JJ.,  concur. 


FtTLLEB  et  si.  T.  TARNTTM. 

(Supreme  Court  of  Alabama.    July  6,  1906.) 

1.  MOBTGAOBS— FOBECLOSUEB- ReOBHFTIOH- 
BlLIi— DiSUIBSAI.. 

Where  a  bill  to  redeem  from  a  foreclosore 
sale  of  land  averred  that  the  property  was  sold 
at  the  sale  for  $200.  and  the  note  and  mortgage, 
which  was  for  S174.26,  showing  a  credit,  were 
made  an  exhibit  to  the  bill,  which  further 
alleged  that  $249  was  tendered  to  redeem,  the 
bill  was  not  subject  to  dismissal  for  fftiiure 
to  allege  that  such  amount  included  tbe  purchase 
price,  with  10  per  cent,  thereon,  etc. 

2.  Same— Possession. 

Where  a  bill  to  redeem  from  a  mortgage 
foreclosure  sale  alleged  that  complainant  was 
one  of  the  mlaor  children  of  tbe  mortgagor, 
who  was  residing  on  the  land  at  the  time 
of  his  death,  which  occurred  during  the  year 
the  foreclosure  sale  was  had,  and  that  the  prop- 
erty was  his  botnestead.  and  comprised  all  the 
landfi  owned  by  him,  the  bill  was  not  subject 
to  dismissal  for  failure  to  allege  who  was  in 
possession  of  tbe  land  at  the  date  of  foreciuR- 
ure  or  the  filing  of  the  bill,  but  was  amend- 
able in  that  regard. 

3.  SaJIE — SUBBENDES  OF  PoSSESSIOn. 

Where  complalnaut  in  a  bill  to  redeem 
land  from  a  mortgage  foreclosure  sale  was  in 
possession  at  the  date  of  tbe  foreclosure,  be  was 
undnr  no  duty  to  surrender  possession  as  a 
condition  precedent  to  bis  right  to  redeem,  un- 
less a  denmnd  had  beea  made  on  him  to  do  so 
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\v  the  parehaaer  or  Us  Tendee,  m  piorlded  by 

dode  1^6,  S  8606. 

TKd.  Note. — For  caies  In  point,  bm  voL  8S, 
Cent.  Dig.  Mortsases,  {  1816.J 

Appeal  from  CbaDcery  Court,  Houstoa 
County;  W.  L.  Parka,  Chancellor. 

**To  be  officially  reported." 

BUI  by  M.  T.  Varnum  against  Obarles  E. 
Fuller  and  otbers.  From  a  decree  auBtatnlng 
defendants'  demurrer  to  the  bill,  but  overrul- 
ing their  motion  to  dismiss  for  want  of  equi- 
ty, they  appeal.  Affirmed. 

This  was  a  bill  seeking  to  redeem  certain 
lands  described  therein  from  foreclosure  sale 
under  the  power  contained  In  a  mortgage 
executed  by  W.  J.  Varnum  to  J.  8.  Koonce. 
The  allegations  of  the  bill  are,  briefly,  that 
W.  J.  Vamam  executed  a  mortgage  to  Koonce 
on  certain  lands  to  secure  an  indebtedness 
of  ¥174.25;  the  transfer  of  the  mortgage  by 
Koonce's  heirs  to  Newton,  and  a  transfer 
from  Newton  to  Joe  Baker;  that  some  time 
in  the  year  1903  Varnum  died,  leaving  sur- 
viving blm  a  widow  and  seven  children,  in- 
cluding complainaut,  all  of  whom  at  that 
time  were  under  the  age  of  21  years;  ^at 
at  the  time  of  his  death  Varnum  was  In 
posaesslon  of  this  land,  occupying  it  as  a 
homestead,  and  that  It  did  not  exceed  In 
area  IGO  acres,  nor  In  value  $2,000;  that 
on  Novembtf  28,  1908,  Joe  Baker  sold  the 
lands  under  the  terms  and  powers  of  the 
mortgage  at  and  for  the  sum  of  f200  to  one 
J.  F.  Cochran,  execatlng  to  said  Cochran  a 
deed  to  said  land  in  the  name  of  the  mort- 
gagors under  the  power  in  the  mortgage; 
that  in  December,  1903,  Cochran  conveyed  tbe 
lands  to  complainant's  mother,  and  tliat  be- 
fore the  filing  of  tbis  bill  complainant's  moth- 
er executed  and  delivered  a  conveyance  to 
respondents  herein;  that  by  reason  of  orator 
being  one  of  tbe  minor  children  of  said  Var- 
num at  tile  time  of  his  death,  and  the  fact  that 
said  Yammn  resided  upon  said  land  as  his 
homestead,  and  that  said  laud  did  not  ex- 
ceed 160  acres  In  area  and  ¥2,000  in  value, 
and  that  said  Vamtim  owned  less  than  ¥1,000 
wtHrth  of  personal  property  at  the  time  of  bis 
death,  orator  became  and  Is  the  owner  or 
tenant  In  common  of  the  equity  of  redemp- 
tion In  said  land.  The  bill  alleges  that  no 
demand  was  ever  made  for  possession,  and 
that  complainant  has  tendered  to  the  proper 
parties  the  sum  of  $249  for  the  pnrpose  of 
redeeming  sal^  land,  which  tender  has  been 
declined.  The  respondents  moved  to  dismiss 
the  bill,  and  demurred  to  it:  Because  it  does 
not  appear  that  surrender  was  made  of  the 
land  on  demand  and  within  10  days  there- 
after; It  does  not  aver  that  the  complain- 
ant had  paid  Into  court  tiie  oitlre  purchase 
price,  with  10  per  cent  Interest  per  annum, 
and  all  other  lawful  charftes.  nor  does  It 
aver  that  thP  romplnlnatit  Is  ready  and  will- 


ing to  abide  tbe  decree  of  13ie  court;  com- 
plainant does  not  offer  to  do  It;  it  appears 
ftom  the  allegations  of  Ute  bill  that  tbe  com- 
plainant Is  not  oititled  to  redeem  from  re- 
spondents the  entire  Interest  in  or  titie  to 
the  lands. 

R.  D.  Onwford,  foe  appellanta.  Bsp7  & 
Farmer,  for  appdle& 

TTSON,  3.  This  appeal  ia  by  the  respond- 
ents from  a  decree  sustaining  their  demurrer 
to  the  bill  of  complaint,  but  overruling  tlieir 
motion  to  dismiss  It  tor  want  of  equity. 

It  Is  first  Insisted  ttiat  tbe  motion  should 
have  beoi  granted  because  the  bill  falls 
to  aver  that  complainant  tendwed  the  pui^ 
chase  price  paid  at  foreclosure  sale,  with  Ki 
per  cent  thereon;  that  It  only  avos  a  tender 
of  ¥2^,  the  price  paid  at  said  sale.  In  n 
previous  paragraph,  however,  it  Is  averred 
that  only  ¥200  was  tbe  purchase  price  paid 
at  tbe  foreclosure  sale.  Tbe  note  and  mort- 
gage showing  the  amount  of  the  mortgage 
debt  Is  made  an  exhibit  to  tbe  bill,  and  shows 
a  credit  thereon.  It  is  apparent  from  this 
showing  that  the  averments  of  the  bill  may 
be  amended  so  as  to  show  that  tbe  amount 
tendered,  to  wit,  ¥249,  included  all  lawful, 
charges  known  to  complainant  at  the  date 
of  the  tender.  If  any  taxes  were  paid  by 
the  purchasers,  they  could  be  also  shown  by 
an  amendment  to  be  included  In  the  ¥249. 

The  other  Insistence,  predicated  upon  the 
failure  of  tbe  bill  to  show  who  was  in  posses- 
sion of  the  laud  at  tbe  date  of  foreclosure 
or  the  filing  of  tbe  bill.  Is  also  without  merit. 
It  is  shown  that  complainant  was  one  of  the 
minor  children  at  tbe  date  of  the  death  of  his 
father,  the  mortgagor,  and  that  his  father 
was  residing  upon  the  land  at  tbe  date  of 
his  death,  which  occurred  during  the  year 
tbe  foreclosure  sale  was  bad;  that  it  was  bis 
homestead  and  comprised  all  the  lands  own- 
ed by  him.  It  Is  true  It  Is  not  averred  upon 
what  day  during  the  year  1908  the  father 
died.  His  death  may  have  occurred  after 
tbe  foreclosure,  and  If  it  did  this  would 
show  complainaut  was  In  possession  with  his 
mother  and  the  other  children  of  the  land; 
and,  as  against  tbe  motion,  we  would  he, 
perhaps,  authorized  to  so  hold.  But,  be  this 
as  It  may.  If  this  be  a  Refect,  it  is  such  an 
one  as  may  be  cured  by  amendment:  and 
clearly,  If  complainant  was  In  possession  of 
the  land  at  tbe  date  of  tbe  foreclosure, 
there  was  no  duty  upon  him  to  surrender 
that  possession  as  a  condition  precedent  to 
redemption  unless  a  demand  was  made  upon 
him  to  do  80  by  the  purchaser  or  hia  Tendee. 
Section  3r.00  of  the  Code  of  1896.  The  mo- 
tion was  properly  overruled. 

Affirmed. 

WEAKLET,  a  I.,  and  SIMPSON  and  AN- 
DERSON. JJ.,  concur. 
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PRESTWOOD  T.  McGOWIN  at  al. 
<Suprem«  Court  of  Alabama.    Jaly  6.  1906.) 

1.  Apfeu— Failubb  to  Psesert  QnXSTIOR 
ON  Tbial— BxccFTions  TO  BuuNOB  Arn» 

JUDOHim. 

The  fallnre  of  the  trial  court  to  tax  costs 
Against  plaintiff  on  account  of  certain  de- 
fendants in  favor  of  whom  pleas  of  coverture 
were  Buntaiued  will  not  be  reviewed  on  appeal, 
where  there  is  do  assignment  of  error  on  the 
I>o]nt,  and  It  does  not  appear  that  any  ezc^ 
tion  was  taken  to  the  trial  court's  action. 
1L  Appeal  —  Pabties  AaosiEVBD  —  CoaT»— 

Abatement  or  Action. 

Code  1896,  |  13S1,  pzoridsB  that,  when  « 
plaintiff  fallB  to  recover  against  all  the  defend* 
ants,  those  against  whom  he  fails  to  recover 
are  entitled  to  have  their  proportion  of  the 
costs  taxed  against  plaintiff:  and  section  1332 
provides  that,  where  plaintiff  suffers  his  suit 
to  abate  by  the  death  of  the  defendant,  judg* 
ment  for  costs  shall  be  rendered  against  him. 
Held,  that  the  statutes  are  for  the  benefit  of 
the  parties  who  are  discharged,  or  their  estates, 
and  in  an  action  against  several  for  hreadi 
of  warranty  of  title  one  of  them  could  not  com- 
plain of  the  court's  failure  to  tax  costs  against 
plaintiff  on  account  of  a  defendant  who  died 
pending  the  case,  on  account  of  which  the  suit 
abated  as  to  his  estate. 

{Ei.  Note. — For  cases  in  point,  sea  toL  2, 
Ont.  Dig.  Appeal  and  Bnor,  H  D47-9&1.] 

S.  OOTBHANTS— BBEACH  OV  WABBANTT. 

Code  1896,  §  1541,  provides  that  any  person 
who,  without  color  of  title  or  bona  fide  claim  of 
inheritance  or  purcliase,  enters  upon  real  es- 
tate and  asMTta  adverse  possession,  must  give 
notice  thereof  by  a  daim  fn  writing  filed  In  the 
office  of  the  Judge  of  probate;  and  section 
1540  provides  that  until  the  filing  of  such  dec- 
laration no  possession  of  real  estate  shall  be 
deemed  adverse  to  any  one.  ifcid,  that  the 
statutes  are  intended  to  govern  in  suits  for  tbe 
recovery  of  real  estate,  and  in  an  action  for 
breach  of  warranty  of  title  in  a  conveyance  of 
land  it  is  not  necessary  for  plaintiff  to  show  that 
the  third  person  In  possession  of  the  land  at 
the  time  of  the  conveyance  had  filed  a  claim 
under  the  statu  tea. 
4.  SaICB— ISStTEB  AND  PBOOP. 

Where,  in  an  action  for  damages  for  breach 
of  a  warranty  of  title  in  a  conveyance  of  land, 
the  complaint  alleged  that  at  the  time  of  the 

conveyance  a  third  person  had  title  to  and  was 
In  possession  of  the  land,  proof  of  adverse  pos- 
session was  sufficient  to  justify  recovery  with- 
out proof  of  title. 

Appeal  from  Circuit  Court,  Covington 
County;   John  P.  Hubbard,  JrUSse. 

'*To  be  officially  reported." 

Action  by  S.  W.  McGowin  and  others 
against  J.  A.  Prestwood  and  others.  From 
a.  judgment  in  favor  of  plaintlflk,  defendant 
Prestwood  appeals.  Affirmed. 

Powell  ft  Albritton,  for  appellant  B.  H. 
Ijewls,  for  appellees. 

SIMPSON,  J.  This  was  an  action  clnim- 
ing  damages  for  tbe  breach  of  a  warranty  of 
title  in  a  conveyance  of  land.  There  are 
numerous  assignments  of  error,  but  the  only 
matters  insisted  on  in  tbe  brief  of  counsel 
for  appellant  are  as  follows: 

1.  The  failure  of  the  court  to  tax  costs 
against  tbe  plaintiff  on  account  of  two  de- 
fendants In  faror  of  whom  pleas  of  ooTertnre 


were  sustained,  and  anofter  who  died  during 
the  progress  <tf  the  eas^  on  acommt  of  which 
tbe  suit  was  allowed  to  abate  as  to  bis  es- 
tate. It  may  be  replied  to  tills  that  th«e 
Is  no  assignment  of  error  on  tbls  point,  nor 
any  evidence  that  any  exception  was  taken 
as  to  the  action  of  the  court  in  that  particu- 
lar, uid,  besides  this,  the  Judgment  of  the 
court  shows  that  the  two  parties  In  favor 
of  whom  pleas  of  covertore  were  siutalned 
were  adjudged  to  "go  bence  and  recover  of 
the  plaintiff  their  oosts."  As  to  tbe  abate- 
ment, sections  1381  and  13^  of  tbe  Code  of 
1886  are  mactmentB  for  the  benefit  of  the 
parties  who  are  discharged^  or  ttaelr  estates, 
and  also  for  the  security  ot  die  officers  of 
courts,  and  not  the  remaining  defendant, 
who  Is  liable  for  tbe  vatiXB  breach  of  tbe 
contract  and  ito  attendant  costs.  No  judg- 
meait  for  costs  was  tsken  against  tbe  estate 
of  Bates. 

2.  Tbe  rooalnlng  proposition  1^  appellant 
Is  that.  Inasmuch  as  tbe  complaint  alleges 
that  several  parties  "had  tbe  title  to  and 
were  in  adverse  possession  of  certain  parts 
of  said  land,  it  is  Incumhait  on  plaintiff 
to  prove  both  that  the  parties  were  In  ad- 
verse possession  and  tbat  tb^  had  the  title 
to  tbe  parcels  of  land  beld  by  them,"  and  be 
claims  that  In  this  case  the  possession  of 
said  parties  could  not  be  adverse,  because  it 
was  not  shown  that  atiy  statonent  bad  hem 
filed,  in  accordance  with  sections  1881  and 
1382  of  the  Code  of  1806.  It  la  true  that 
tbe  all^ta  and  probata  must  cottespond, 
and  it  Is  also  true  that  in  some  matters  state- 
ments in  the  complaint  which  it  was  unneces- 
sary to  make  must  nevertheless  be  proved 
before  the  plaintiff  can  recover,  as,  for  In- 
stance, where  the  statement  is  a  part  of 
tbe  description  of  that  which  Is  material, 
BO  that  the  case  proved  Is  not  substantially 
the  same  case  as  that  which  Is  all^^ 
Gilmer  v.  Wallace,  Ala.  220;  Forward  v. 
Marsh,  18  Ala.  615;  Wllbliuou  v.  King,  81 
Ala.  156,  8  South.  189;  Stewart  v.  Tucker. 
106  Ala.  310,  17  South.  385;  Conrad  v.  Gray. 
109  Ala.  130,  19  South.  398;  Dill  r.  Rather, 
30  Ala.  60.  Or  where  the  cause  of  action 
proved  Is  variant  from  that  alleged,  as  In 
Kennedy  v.  fil.  &  G.  R.  R.,  74  Ala.  430 ;  Ala. 
O.  So.  By.  V.  Grabfelder,  83  Ala.  200.  3 
South.  432;  Ala.  G.  So.  Ry.  v.  Thomas,  83 
Ala.  343,  8  South.  802;  Harold  v.  Jones,  97 
Ala.  f37,  11  South.  747.  On  the  other  band, 
where  tbe  attachment  bond  sued  on  was  set 
out  In  the  declaration  as  conditioned  that 
"B.  C.  and  C.  C.  had  prayed  an  attachment 
at  the  suit  of  said  R.  and  G.  C,"  while 
tbe  bond  produced  recited  that  "J.  J.  S." 
prayed  the  attachment  at  the  suit  of  "R. 
and  C.  C,"  the  court  says:  "We  do  not 
think  that  tbls  is  a  material  variance,  for 
these  recitals  do  not  form  an  essential  por- 
tion of  the  condition  of  the  bond."  And  In 
the  same  case,  although  the  bond  was  al- 
lied to  have  been  given  "for  an  ancillary 
attachment,  and  tbe  bond  proved  was  for  an 
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origliuil  attachment;  it  was  held  not  a  ma- 
terial Tarianee,  as  the  bond  In  each  case 
was  the  same  In  substance,  and  the  liability 
tba  sama"  Dldcstm  t.  Bachelder,  21  Ala. 
699, 704.  Also,  vhere  the  action  was  for  neg- 
lecting to  treat  a  hired  slave  with  proper 
care,  the  court  says:  "The  consldwation 
and  terms  of  the  contract  of  hiring  need 
not  he  alleged,  and.  If  alleged,  thej  need  not 
be  proved,"  as  the  right  to  recover  did  not 
deprad  upon  the  terms  of  the  contract,  but 
the  gravamen  being  the  manner  of  treatment 
of  the  slave  while  hired.  Hoseley  v.  WUIcin- 
son,  24  Ala.  411.  Also,  where  the  bill  al- 
leged that  "a  F.  A."  owed  the  debt,  and 
the  proof  showed  that  "A.  Bros.,"  a  firm 
oo^iposed  of  "a  and  F.  A.,"  were  the  debtors, 
and  also  where  the  date  of  the  deed  was  a 
year  later  than  alleged,  these  woe  not  such 
variances  as  to  affect  the  right  ot  recovery. 
Peck  V.  Ashnrst,  106  Ala.  429.  438,  19  South. 
7S1.  And  this  court,  also,  while  deeding 
that,  where  a  jBlngle  count  contains  sevraul 
distinct,  independeut  averments,  each  pre- 
senting a  snbBtantlve  cause  of  action,  proof 
Qt  either  will  authorize  a  recovwy;  but 
where  a  count  contains  several  averments, 
"all  of  whldi  combined  together  make  np  tlie 
averment  of  one  caiue  ot  action,  it  is  neces- 
sary to  prove  each  of  the  avoments,"  goes 
on  to  state  that  "mere  redundancy  wlH  not 
vitiate  a  complaint  Ttw  redundant  portion 
may  be  stricken  out  or  rejected  as  surplus- 
age." Birmingham  Ry.  A  Electric  Go.  v. 
Baylor,  101  Ala.  488,  13  South.  798.  Qreen- 
leaf  states  that  "surplusage  need  not  be 
proved,"  and  that  "the  term  'snrplusage* 
comprehends  whatever  may  be  stricken  from 
the  record  without  destroying  the  plaintiff's 
right  of  action;  as  If,  for  example,  In  suing 
the  defendant  for  a  breach  of  warranty  ui>on 
the  sale  of  goods,  he  should  set  forth,  not 
only  that  the  goods  were  not  such  as  the 
defendant  warranted  them  to  be,  but  that 
the  defendant  well  knew  that  they  were 
not"  1  Greenleaf  on  Evidence  (15th  Ed.) 
i  61.  And  he  defines  a  variance  to  be  "a 
disagreement  between  the  allegation  and  the 
proof.  In  some  matter  which,  In  point  of  law. 
Is  essential  to  the  charge  or  claim,  •  •  • 
or  to  have  become  so  by  being  Inseparably 
connected,  by  the  mode  of  statement  with 
that  which  is  essential."   Id.  S  63. 

In  order  'to  Invalidate  a  conveyance  of 
land  it  la  not  necessary  that  the  party  have 
title  or  even  color  of  title.  It  Is  sufficient 
If  he  "asserts  bona  flde  a  claim  to  the  prop- 
erty. In  so  veritable,  notorious,  and  distinct 
a  manner  as  to  charge  the  vendor  with  no- 
tice." Herbert  v.  Hanrlck,  16  Ala.  581.  596. 
In  an  action  on  a  covenant  of  warranty.  In 
which  the  complaint  allied  that  plaintiff 
was  ousted  by  superior  title,  and  that  defend- 
ant did  not  place  plaintiff  in  possession,  and 
that  he  had  not  been  able  to  obtain  posses- 
sion, the  court  says  that  "the  covenant 
secures  a  legal  entry,  as  well  as  the  enjoy- 


ment of  the  lands.**  Also:  "Until  the 
grantor  proved  he  had  title  to  the  land  con- 
veyed, the  possession  of  Reed  was  sufflctent 
evidence  of  title  in  him,  and  the  plaintiff 
could  not  be  required  to  commit  a  trespass  by 
ousting  him.  The  possession  of  Reed  was 
prima  facie  evidence  of  title  In  him.  which 
could  only  be  repelled  by  evidence  on  the 
part  of  the  grantor  of  a  title  paramount  to 
hla."  Caldwell  v.  Kirkpatrick,  6  Ala.  60, 
62,  63,  41  Am.  Dec.  36.  We  hold,  then,  that 
in  this  case  proof  of  the  adverse  possession 
at  the  time  of  the  conveyance  was  snffldoit 
under  the  complaint  to  Justify  a  recovery 
without  proof  of  title  In  the  party  so  holding. 
Sections  1641  and  1545  of  the  Code  of  vm 
are  Intended  to  govern  in  suite  for  the  re- 
cov^  of  real  estete,  but  th^  do  not  Inter- 
fere with  the  principle  above  alluded  to.  In 
a  case  where  a  party  has  bought  a  tract  of 
land,  and  finds  another  in  possession  of 
a  part  of  it  he  has  no  way  of  ascertaining 
whether  he  has  "color  of  title,  or  bona  flde 
claim  of  inheritence  or  of  purchase.**  That 
can  only  come  out  in  a  suit  for  the  land, 
and,  as  steted  In  Caldwell  v.  Kirkpatrick, 
supra,  the  purchaser  makes  out  a  prima  facie 
case  when  he  shows  that  he  cannot  obtain 
possession,  because  of  the  possession  of  an- 
other, who  claims  the  land  and  refuses  to 
deliver  It  np.  It  then  devolves  upon  the  par- 
ty, who  has  ^ven  a  covenant  of  title  and 
seisin,  to  prove  that  tiie  title  which  be  has 
warranted  Is  good. 
The  Judgment  of  fbe  court  is  affirmed. 

McCLELIiAN,  a  J.,  and  TYSON  and  AN- 
DERSON, JX,  concur. 


CREEL  T.  KEITB. 
(Supreme  Court  of  Alabama.   June  80,  1906.) 

1.  Depositions— OBncnons  at  Tbui.. 

Answers  in  a  deposition,  being  respraiBive 
to  the  interrofcatories,  to  which  no  obJeeti<m 
was  made,  are  not  open  to  objection  when  of- 
fered at  the  trial. 

[Ed  Note. — For  cases  In  point  see  vol.  16^ 
Cent  Dig.  Depoaltions.  (  311.] 

2.  Vbnuob  asd  PuBoxtASBB— Boha  Fide  Pua- 
OHASBB— Notice. 

The  joining  of  M..  who  of  record  had  no- 
title,  in  a  deed,  is  Riifflcient  to  put  the  grantee, 
who  had  purchased  of  J.,  in  whom  was  the 
record  title,  on  inquiry  aa  to  M.,  and  to  furnish 
constructive  notice  of  the  recorded  mortgage 
on  the  property  given  by  H.  to  a  third  person, 
which  was  sufficient  to  lead  npon  inquiry  to 
knowledge  of  the  unrecorded  deed  from  J.  to  M. 

[Ed.  Noted — For  cases  in  point  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  Sf  477-481, 
502,  60Sn 
8.  Sahe. 

Where  a  grantee  Is  pnt  on  Inquiry,  wEiih 
will  lead  to  knowledge,  by  one  having  no  recorrl 
title  joining  in  the  deed  to  him.  a  subsequent 

Iiurchaser,  in  whose  chain  ct  title  Is  such  deed, 
B  charged  with  the  same  notice. 
[Ed.  Note.— For  cases  in  ptdnt  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaaer,  H  009.  613- 
618.] 
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Appeal  from  Oircalt  Ooort,  Genera  Connty; 
H.  A.  Pearce,  Judge. 

"To  be  offldally  r^rtad." 

Action  by  James  S.  Keltb  against  Aaron 
H.  Cred.  Jndgmoit  for  plaintiff.  Defendant 
appeals.  Affirmed. 

This  was  a  statntory  real  action  In  the  na- 
ture of  ejectment  to  recover  a  certain  40 
acres  of  land  named  therein.  The  plaintiff 
cinder  the  statute  propounded  interrogatories 
to  the  defendant,  which  Interrogatories  were 
answered,  and  In  which  defendant  set  up  its 
chain  of  title.  Interrogatories  were  also  pro- 
pounded to  one  Ward,  a  Justice  of  the  peace, 
who  was  supposed  to  have  written  and  ac- 
knowledged a  deed  from  Margaret  Jenkins  to 
M.  J.  Jenkins,  touching  his  knowledge  of  said 
deed  and  the  contents  thereof.  No  objection 
was  lnteri>osed  to  the  question  in  the  Inter- 
rogatory, but  objections  were  interposed  by 
the  defendant  to  the  answers  to  the  interro- 
gatory being  read  in  evidence.  It  was  shown 
by  the  testimony  that  Margaret  Jenkins  was 
the  original  owner  of  the  land,  and  that  she 
Imd  Ward  prepare  a  deed  or  paper  conveying 
the  land  to  M.  J.  Jenkins,  which  she  signed 
and  acknowledged,  but  did  not  deliver  to  M. 
J.  Jenkins.  It  was  further  shown  that  the 
paper  was  lost,  or  rather  that  no  one  knew 
where  It  was.  PlalntlfF  claimed  through  a 
mortgage  made  by  M.  J.  Jenkins  and  wife 
on  this  land  to  J.  R.  Falrcloth,  a  deed  from 
Falrcloth  and  wife  to  Kfrkland,  and  a  deed 
from  Klrkland  to  plaintiff.  Defendant  claim- 
ed through  deeds  from  Margaret  Jenkins  to 
Forester  and  from  Forester  to  Pllcher,  a  deed 
from  Margaret  Jenkins  and  M.  J.  Jenkins  to 
Pilcher,  and  a  deed  from  Pllcher  and  wife  to 
Forester  and  from  Forester  to  defendant. 
The  evidence  further  tended  to  show  that 
Margaret  Jenkins  and  Moses  Jenkins  owed 
Pilcher  a  sum  of  money,  to  secure  flOO  of 
which  they  made  Pllcher  a  mortgage,  and  In 
satisfaction  of  the  mortgage  executed  to  him 
ft  deed.  The  evidence  further  tended  to  show 
that  M.  J.  Jenkins  (agreed  to  be  the  same  as 
Moses),  procured  the  deed  executed  to  him  by 
Margaret  Jenkins,  carried  It  to  Falrcloth,  and 
on  the  face  of  the  deed  secured  a  loan  of 
money  from  Falrcloth,  securing  It  by  mort- 
gage on  this  land.  Falrcloth's  mortgage  was 
recorded.  The  deed  from  Margaret  Jenkins 
to  M.  J.  Jenkins  was  not  recorded.  There 
w^as  a  conflict  In  the  evidence  as  to  a  delivery 
of  the  deed  from  Margaret  Jenkins  to  M. 
J.  Jenkins,  but  the  evidence  tended  to  show 
that  M.  J.  Jenkins  had  mch  a  deed,  and  show- 
ed It  to  Falrcloth  and  others  at  the  time  he 
obtained  money  from  Falrcloth.  There  was 
demand  made  upon  the  defendant  for  the  pro- 
duction of  the  deed,  and  also  a  dnnand  upon 
M.  J.  Jenkins  for  a  production  of  the  deed. 
The  deed  was  not  produced,  and  every  wit- 
ness who  was  supposed  to  have  any  knowl- 
edge of  It  stated  that  they  did  not  know  where 
the  deed  was.  In  answer  to  his  Interrogatory, 
Ward  aet  oat  the  contents  of  the  deed  and 


the  acknowledgment  At  the  conclusion  of 
the  testimony  the  defendant  requested  the 
court  to  glre  blm  the  general  affirmative 
charge.  This  the  conrt  declined  to  do.  l^ere 
was  verdict  and  Judgment  for  lAaintlff,  and 
the  defendant  appeals. 

Espy  &  Farmer,  for  appellant  W.  O.  Mnl- 
keyt  for  appellee. 

DOWI>EIiL.  J.  There  was  no  error  com- 
mitted by  the  court  in  oTerroIlng  the  objec- 
tions of  the  appellant  the  defendant  In  the 
court  below,  to  certalu  parts  of  the  deposi- 
tion of  tbe  witness  Ward.  HiIb  erldence  was 
responsive  to  the  Interrogatories  propounded 
to  said  vritness  and  no  objections  were  made 
to  the  questions.  The  objections  to  the  an- 
swers and  the  motions  to  exclude,  therefore, 
came  too  late.  Insurance  Co.  v.  Tlllls,  110 
Ala.  201,  17  South.  072;  R.  R.  Co.  T.  Bailey. 
112  Ala.  177,  20  South.  313 ;  Curtis  v.  Parker, 
136  Ala.  224,  33  South.  936. 

Both  parties  derived  title  through  Margaret 
Jenkins  and  M.  J.  Jenkins.  The  fact  that 
M.  J.  Jenkins  Joined  as  a  grantor  with  Mar- 
garet Jenkins  in  their  deed  to  Pilcher,  under 
the  authority  of  Glmon  v.  Davis.  86  Ala.  580, 
was  sufficient  to  put  the  grantee  upon  Inquiry 
as  to  M.  J.  Jenkins,  and  to  furnish  constructive 
notice  of  the  mortgage  from  said  M.  J.  Jen- 
kins to  Falrcloth,  which  said  mortgage  was 
duly  recorded.  Notice  of  the  recorded  mort- 
gage to  Falrcloth  was  sufficient  to  lead  up  to 
knowledge  of  the  unrecorded  deed  from  Mar- 
garet Jenkins  to  M.  J.  Jenkins,  If  inquiry 
had  been  instituted.  Notice  that  will  lead 
to  knowledge  on  inquiry  Is  In  law  In  such 
cases  equivalent  to  knowledge.  The  deed 
from  Margaret  Jenkins  and  M.  J.  Jenkins  to 
Pilcher  was  In  defendant's  <^ain  of  title. 
Consequently  he  had  the  same  state  of  facts 
to  put  him  upon  notice  and  Inquiry  that 
Pllcher  had  by  M.  J.  Jmklna  Joining  as  a 
grantor  with  Margaret  Jenkins  in  the  deed 
to  him,  Pllcher. 

There  was  no  error  committed  In  refusing 
to  give  tbe  general  affirmative  charge  request- 
ed by  the  defendant  The  Judgment  appealed 
from  win  be  affirmed. 

Affirmed. 

WEAKUQY,  a  J.,  and  HARALSON  and 
DBNSON,  JJ..  concur. 


JONDS  T.  BAXTER. 

(Supreme  Court  of  Alabama.    June  30,  1900.) 

1.  Shbbhto— Attaobmekt — Levy— Authobitt 

OUTSinE  OF  JUBISDICTIO:?. 

An  attachment  levied  by  a  sheriff  on  prop- 
erty situated  entirely  without  the  limits  of  his 
county  Is  void. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sheriffs  and  Constables,  $  101.] 

2.  Attachment  —  Levt— Defects  —  Waiver— 
forthcomino  bond — execution. 

Tbe  execution  of  a  forthcomiiiK  bond  by  a 
defendant  in  attachment  to  gain  possession  of  his 
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property  taken  under  a  void  leTj  was  ineffective 
to  Tali<tate  the  levy,  and  did  not  dcrprlve  the  de- 
fendant <tf  his  ri^t  to  a  vacation  <tf  the  levy 
on  motion. 

Appeal  from  Circuit  Court,  Housttm  Coun- 
ty ;  H.  A.  Pearce,  Judge. 

"To  be  otBclally  reported." 

Action  by  li.  M.  Jones  against  Z.  M.  C 
Baxter.  From  a  Judgmrat  for  defendant, 
plalntUT  appeals.  Affirmed. 

Eesty  A  Farmer,  for  ajntellant.  & 
Hill,  for  appellee. 


HARALSON,  J.  OftlB  la  an  attachment  Bnlt 
commenced  by  E.  U.  Jonea,  the  apiiellant, 
<m  Uie  8d  day  of  S^tember,  1904,  against  z. 
M.  OL  Baxter,  the  appdlee.  Tba  salt  was 
Issned  ont  of  the  drcnlt  court  of  Hoostoa 
eonnty,  and  waa  forwarded  to  the  aberlff  of 
Geneva  oonnty  to  be  levied,  and  vbm  the 
sherift  of  Geneva  reotived  it,  be  wait  ont 
of  Geneva  Into  Houston  county  and,  cm  the 
8th  of  that  montii,  lerled  tbe  writ  <m  a  grow- 
ing crop  situated  In  tbe  latter  county.  On 
the  8tta  of  tbe  month,  Baxter  executed  and 
delivered  to  the  sheriff,  a  braid  rqtlevylng 
the  propoty  attranpted  to  be  levied  on,  took 
it  Into  bis  possession  and  never  returned  It 
to  the  sheriff.  Tb»  defendant  waa  a  non- 
resident of  the  state,  and  when  the  Bonataa 
court  convened,  be  an>oared  by  bis  attor- 
neys, specially  for  the  motion,  and  moved 
the  court  to  have  the  attachmott  dissolved 
and  tbe  levy  dismissed.  Tbe  plaintiff  de- 
murred to  tills  motlm,  oa  the  gronndai  (1) 
Tb&t  tbe  sheriff  of  Geneva  conn^  bad  the 
authority  to  levy  on  property  situated  In 
Houston  county,  under  and  virtue  of  said 
attachmoat^  returnable  to  the  drcolt  court 
of  the  latt«  county ;  (2)  the  levy  was  not 
void;  and  (B)  because  the  said  motion  falls 
to  set  forth  any  facts  which  showed  that  the 
levy  which  is  sou^t  to  be  assailed  la  void. 

The  court  sustained  the  demurrer  to  the 
second  and  third  grounds  of  the  motion,  and 
overruled  it  as  to  the  first  ground. 

The  plaintiff  filed  a  plea  to  said  motion, 
fully  set  out  on  page  5  of  tbe  record.  Tbe 
defendant  moved  to  strtke  said  plea,  which 
motion  was  granted. 

On  the  trial  of  tbe  motion  to  vacate  and 
dlschai^  the  levy,  the  facts  as  stated  above 
in  the  beginning  of  this  opinion,  were  shown 
without  conflict,  and  the  court  granted  tbe 
motion,  and  entered  Judgment  discharging  and 
dismissing  the  levy  made  under  the  attach- 
ment 

It  thus  appears,  that  the  single  question  Is 
presented, — whether  the  court  erred  in  dis- 
charging said  levy,  and  that  depends  upon 
whether  the  sheriff  of  Geneva  county  had  any 
right  or  authority  to  go  out  of  his  own  coun- 
ty into  Houston  county  and  levy  the  attach- 
ment In  his  bands  on  property  situated  whol- 
ly in  the  latter  oonnty. 


It  is  stated  in  Freanan  in  Executions,  i 
101,  that  "the  execution  may  be  re^ar,  and 
In  ail  respects  valid  when  It  waa  issned, 
and  yet,  not  authorized.  Its  service  by  the 
officer  to  whom  It  is  delivered.  By  the  ruies^ 
of  the  common  law,  tbe  writs  of  each  court 
are  only  capable  of  enforc^ent  within  the 
territorial  Umlts  of  its  Jurisdiction.  •  •  * 
So,  when  Intrusted  with  tbe  execution  of  a 
writ  of  bis  own  county,  the  officer  must  re- 
member, that  bia  authority  rmAet  tbe  writ 
Is  confined  to  tbe  county.  He  baa  no  legal 
power  to  levy  on  lands  or  pnq^erty  outside 
of  tbe  county.  •  •  •  Tbe  acts  of  an 
cer  outalde  of  bis  ooonty  are  bailtwlcfe  w  un- 
official and  necessarily  void  unleaa  eqwessly 
or  impliedly  autborlsed  by  some  statute." 
In  tbls  state  we  have  no  statute  qtpUcable 
to  sberlflB  to  take  Hiem  out  of  this  common- 
law  rule.  Tbe  foregoing  principle  as  stated 
by  iSx,  E^eeman,  Is  aupported,  as  appears  in 
his  notes  to  tbe  text  by  the  dedstons  of  tte 
courts  of  many  of  the  states. 

Mr.  Human,  In  dlscusalng  what  levies  are^ 
void,  says:  "A  levy  made  on  property  that 
is  not  subject  to  levy  on  execution  la  void," 
and  gives  instances  of  aoch,  tbe  laat  one 
of  which  1^  "A  levy  upon  properly  outside  of 
tbe  district  or  county  of  tbe  officer  holding 
tbe  execution."  Hamm  on  Execution,  i  168 ; 
Street  v.  UcClerkln.  77  Ala.  680;  Stephenson 
V.  wngbt,  111  Ala.  686,  20  South.  622.  Tbe- 
court  conunitted  no  error  In  dtocbar^nc  and 
dtemlaalng  said  levy. 

We  are  cited  to  tbe  case  ol  Peebles  T.  Widr, 
60  Ala.  418,  as  oHMMed  to  tbe  mllnsB  of  this 
court  That  case  holds,  that  the  execution 
of  a  r^levy  bond  by  the  defendant.  In  an 
attachment  case.  Is  sufflcieot  to  sustain  a 
Judgment  against  him  by  default  Tbat  de- 
cision Is  Justified,  on  the  grounds  as  therein 
stated,  that  by  the  execution  of  tbe  b<md. 
the  defendant  becomes  a  party  to  tlie  suit 
as  do  his  sureties,  so  far  that  an  execution 
may  Issue  against  them.  If  tbe  plaintiff  Is 
unsuccessful  In  the  suit  BuiL  falls  to  return 
the  ptopecty  to  the  custody  of  the  proper 
officer.  But  the  execution  of  a  fortbcomtng 
bond  by  a  defendant  to  gain  the  possession 
of  Ills  property  taken  from  him  under  a  void 
levy,  cannot  have  tbe  effect  of  validating  tbe 
levy,  and  would  not  deprive  the  defradant 
of  making  his  motion  to  get  rid  of  the  void 
levy, — otherwise,  he  would  be  deprived  of 
the  possession  and  use  of  his  property  un- 
lawfully taken  from  blm  under  a  levy  which 
was  void,  and  which  had  no  more  effect  upon 
defendant's  rightful  possession  of  it  than  if 
it  had  not  been  made.  The  forthcoming  bond 
was,  Itself  void  as  a  statutory  bond,  because 
it  was  without  a  valid  levy  to  sustain  It 

The  ruling  of  tbe  court  below  la  approved. 

Affirmed. 

WEAKLBT,  a  J.,  and  DOWDBLL  and 
DENSON,  JJ^  concur. 
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(Supreme  Oooit  of  Alabama.  June  18,  1006. 
Rehearlnc  Denied  July  6,  1006.) 

OOUBT8  —  PbOBATB    CoUBT  —  JuRISDICTIOR  — 

Where  tbe  only  Interest  that  the  parties 
to  a  partition  nilt  had  in  the  land  was  by  virtue 
of  the  will  of  tbe  deceased  owner,  whicn  inter- 
est  was  only  the  right  to  a  distributive  share 
of  the  proceeds  of  the  sale  of  the  property,  sub- 
ject  to  a  deduction  on  account  of  advancements, 
the  probate  court  was  without  jurisdiction  to 
adjust  sndt  matters  tn  a  statutory  proceeding 
to  sell  tiw  lands  for  partftton  among  joint  own- 
ers. 

[Ed.  Note.— For  cases  in  point,  see  toL  18, 
Cent.  Dig.  Courts,  H  8«,  87J 

Appeal  from  Probate  Court,  Tallapoosa 
County ;  Q,  J.  Sorrel,  Judge. 

"To  be  ofOdally  retorted.'* 

Petition  by  T.  S.  Henen  against  JtUia 
Greer  and  ottaers.  From  a  decree  sustaining 
demnrrera  to  defendants*  pleas,  and  (ffderliUE 
a  sale  of  certain  lands  for  partition,  defend- 
ants appeal.   Reversed.   Petition  dismissed. 

Lackey  tt  Bridges,  for  appellants.  James 
W.  Stroditf,  for  appellee. 

SIMPSON,  J.  This  was  a  petition  filed  In 
the  probate  court,  by  appellee  against  appel- 
lants, asking  for  a  sale  of  the  land  described 
for  partition  among  the  heirs  of  James 
Vaughn,  and  tbeir  voidees.  The  answers  or 
pleas,  as  called  and  treated  in  the  record,  set 
up  the  defense  that  the  property  In  qneetloa 
belonged  to  the  estate  of  said  James  Vaughn, 
and  that  according  to  his  will,  which  is  set 
out  In  full,  said  property  was  to  be  sold  by  bis 
execntor,  and  after  the  adjustment  of  ad- 
vances  the  proceeds  were  to  be  distributed 
among  the  parties  In  interest,  and  that  there- 
fore the  probate  court  was  without  jurisdic- 
tion to  sell  the  land  for  partition  In  accord- 
ance with  tbe  prayer  of  tbe  petition.  The 
court  sustained  demurrers  to  the  said  pleas 
and  ordered  the  sale  of  the  land. 

By  the  third  Item  in  the  will  the  property 
In  qneetlon  was  left  to  Sarah  Vaughn,  the 
widow  of  James  Vaughn,  for  life,  and  In  said 
item  the  option  was  given  to'  tbe  son,  Freder- 
ick A.  Vaughn,  to  take  It  at  a  valuation  to  be 
fixed  by  appraisers,  and  account  for  It  as  a 
part  of  bis  distributive  share  of  his  father's 
estate ;  and  by  tbe  tenth  Item  said  Frederick 
A.  Vaughn  was  made  executor,  and  as  such 
was  directed  to  sell  all  of  tbe  lands  which 
said  James  Vaughn  died  possessed  of  and  un- 
disposed of,  and  after  the  sale  of  tbe  lands,  the 
collection  of  other  assets,  and  the  payment  of 
debts,  three  disinterested  parties,  to  be  select- 
ed by  the  children,  were  to  distribute  the 
m<m^  "In  accordance  with  the  provisions  of 
tbis  win."  The  ottier  It^s  of  the  will 
provide  that  each  devisee  is  to  be  charged 
with  the  advances  which  had  been  made  to 
him  or  her.  It  does  not  seem  that  satd  Fred- 
erick A.  Vaughn  has  ever  elected  to  take  this 
property,  though  tbera  la  a  conflict  oa  tbe  evi- 


dence on  tbat  point.  It  be  did,  tboi,  of 
course,  there  would  bt  notbiog  to  jwrtitlont 
and,  If  be  did  not,  tboi  It  appears  as  follows: 
Tbe  petition  In  this.case  was  filed  Angnst  12, 
lOOS,  and.  It  aiqpears  tbat  James  Vaughn  died 
in  1880,  his  widow  died  in  1888,  and  Fred.  A. 
Vaughn  was  in  possession  of  tbe  premises,  as 
executor,  imtll  his  death  in  Jaly,  1002,  and 
that  the  respondent,  Mrs.  Qner,  bad  filed  a 
bill  in  the  chancery  court  March  3,  1003, 
wAIng  to  remon  tbe  estate  of  James 
Vaughn  into  tbe  chancery  court  and  have  dls- 
trlbutUm  there  made. 

'  Whatever  Interest  any  of  tbe  parties  bad  In 
tbe  prop^ty  In  question  was  under  and  by 
Tlrtne  of  the  will  of  said  James  Van^m,  and 
according  to  said  will  that  Interest  was  only 
tbe  rlgbt  to  a  dIatrlbutlTe  share  of  tbe  pro- 
ceeds of  the  sale  of  the  property,  at^Ject  to  a 
deduction  to  be  made  cm  account  of  advance- 
ments. Tbe  probate  court  was  without  juris- 
diction to  adjust  these  mattras  in  the  statuto- 
ry proceedings  to  sell  lands  for  partition 
among  joint  owners.  Wlmberly  v.  Wlmberly, 
3S  Ala.  40;  Wilkinson  t.  Stewart.  74  Ala. 
108,  201;  MarabaU  t.  Marshall,  86  Ala.  383, 
389,  S  South.  475;  Allen  T.  Watts,  98  Ala.  884, 
11  Sontb.  646. 

Tbe  decree  of  tbe  court  la  reversed,  and  a 
decree  will  be  here  rendered  dismissing  tbe 
petition. 

Reversed  and  rendered. 

WBAKLST,  a  J.,  and  TTSON  and  AN- 
DBBSON,  JJ.,  concur. 


PBNTON  V.  WILLIAMS  et  al. 

(Supreme  Court  of  Alabama.  May  19,  1906L 
Rehearing  Denied  June  30,  1006.) 

Exceptions,  Bill  ov— SioNiKa-^Tiia  Ai>- 

LOWXD. 

A  bill  of  exceptions,  signed  after  the  time 
allowed,  wHI  not  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  H  64,  Ki.] 

Appeal  from  Circuit  Court,  Ckraaa  County; 
S.  L.  Brewer,  Judge. 

Action  by  J.  A.  Penton  against  A.  J.  Wil- 
liams and  others.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.  Affirmed. 

This  was  an  action  of  detinue  for  one 
horse  and  two  yearlings,  begun  by  appellant 
as  plaintiff  against  appellee  as  defendant 
From  a  judgment  for  tbe  appellee,  appellant 
appeals. 

D.  H.  Riddle,  for  appellant  Lackey  & 
Bridges,  for  appellees. 

SIMPSON.  J.  On  the  26th  day  of  October. 
1905,  ttie  order  of  tbe  court  allowed  the  plain- 
tifr  30  days  within  which  to  file  bis  bill  of 
exceptions.  The  bill  of  exceptions  was  sign- 
ed on  the  27th  day  of  November,  1006,  which 
was  after  the  expiration  of  tbe  time  allowed. 


Digitized  by 


Google 


781 


41  80UTHBRN  BBPOBTEB. 


(Ala. 


CtMueqiieiiUy  the  bill  of  excepttona  eannot 
be  considered  In  this  case. 

There  being  no  error  assigned  on  the  record, 
the  JudgmeDt  of  the  court  is  aflBimed. 

Afflzmed* 

WEAKLET,  O.  J.,  and  HABAIiSON  and 
DOWDELL^  JJ^  concur. 


COLQUITT  et  aL  T.  aiLL  et  aL 
(Sopreme  Court  of  Alabama.    July  6,  1909.) 

1.  GOUBTS  —  BBUOVAI.    or  AmiinXSTSATION 
FBOM  PbOBATS  to  GhANCEBT  COUBT. 

A  bill  may  be  filed  Id  the  chancery  coart 
by  legatees  or  distributees  for  removal  to  soch 
court  of  the  administration  of  an  estate,  with- 
out  alle^ng  any  cause  for  equitable  interposi- 
tion, where  the  fact  that  the  probate  court  has 
assumed  Jurisdiction  for  final  settlement  is 
negative. 

[Ed.  Note. — For  cases  in  point,  see  ToL  13, 
Cent.  Dig.  Courts,  {  1293.] 

2.  Same— AixEOATiOMS  or  Bux. 

A  bill  for  removal  of  an  admhiistration 
from  the  probate  to  the  chancery  court  need 
not  allege  that  decedent  died,  or  that  the  estate 
had  assets  in  the  county  in  which  the  adminis- 
tration is  pending;  those  facts  being  referable 
to  the  issuance  of  letters  of  administration  by 
the  probate  conrt,  to  which  alone  Code  1809, 
I  5^  applies. 

Appeal  from  Chancery  Court,  Crenshaw 
County;  W,  L.  Paries,  Chancellor. 

"To  be  officially  reported." 

Suit  by  E.  E.  GUI  and  others  against  W.  D. 
Colquitt  and  others,  as  admiulstracora  and  in- 
dirldoally.  From  an  adverse  decree,  defend- 
ants appeal.  Affirmed. 

This  W8B  a  bill  filed  br  B.  B.  GUI  and  oth- 
against  a  C  B.  7^  and  W.  D.  Oolqnltt, 
Individually  and  as  administrators  of  the  es- 
tate of  C.  O.  Colquitt,  deceased,  seddng  to 
remove  the  administration  from  the  probate 
court  of  Grendiaw  county  to  the  chancery 
court  thereof.  The  bill  alleges  that  each  of 
complainants  are  ova  21  years  old  and  tlut 
they,  together  with  the  respondents,  are  the 
sole  and  <ml7  distributees,  next  of  kin,  and 
heirs  at  law  of  G.  C.  Colquitt,  deceased;  that 
admlnlstraticm  up<m  said  estate  is  now  poid- 
Ing  and  Is  undetermined,  and  Is  being  conduct- 
ed by  said  administrators  under  letters  of  ad- 
ministration Issued  to  them  by  the  probate 
court  of  Crenshaw  coonty,  Ala.;  that  there 
Is  no  proceeding  now  poidlng,  and  no  appli- 
cation has  been  filed  1^  the  administra- 
tors or  any  other  person  for  a  final  settlement 
of  Bald  administration  of  said  estate  in  said 
probate  court  Beapondents  move  the  court 
to  dismiss  the  bill  for  want  of  equity,  and  de- 
mur to  It  npoD  the  following  grounds:  "There 
Is  no  equity  In  the  bill.  The  bill  does  not 
allege  when  or  where  G.  C.  Colquitt  departed 
this  life.  The  bill  does  not  allege  that  dece- 
dent departed  this  life  seised  or  possessed  of 
any  property  real  or  personal.  It  does  not 
allege  that  decedent  died  leaving  any  assets 


In  Crenshaw  county,  Ala.  It  does  not  all^e 
that  decedent  left  any  assets  at  bis  death 
subject  to  administration.  It  does  not  Allege 
when  letters  of  administration  were  granted 
on  the  estate  of  decedent  by  the  probate  court 
It  does  not  all^e  when,  whra-e,  or  to  whom 
letters  of  administration  Issued  from  the 
probate  court  Its  allegations  are  Indefinite 
and  uncertain  as  to  whether  lettnrs  of  admin- 
istration on  the  estate  of  decedent  were  sued 
out  by  J.  F.  Colquitt  and  W.  D.  Colquitt,  or 
by  other  and  different  parties.  The  facts  al- 
leged are  not  sufficient  to  give  the  chancery 
court  Jurisdiction.  Its  allegations  are  too  in- 
definite and  uncertain  to  give  this  court  Juris- 
diction of  the  administration  of  the  estate  of 
decedent  The  chancellor  overruled  the  de- 
murrers and  the  motion  to  dismiss  for  want 
of  equity,  and  from  this  decree  the  respond- 
ents prosecute  this  appeal. 

G.  H.  BoQuemore  and  SoUie  <fc  fflAland. 
for  atqpellants.  M.  W.  Ruahton  and  Bridcen 
ft  Brlcben,  for  appellees. 

ANDBB80N.  J.  A  bill  may  be  filed  In  the 
chanoery  court  by  legatees  m  distributees 
for  tbe  removal  of  the  administration  of  an 
estate  Into  aald  court  and  need  not  assign  any 
spedal  or  general  cause  for  equitable  inter- 
position. Harland  v.  Pnsmi,  SS  Ala.  273,  S 
South.  870;  Gary  r.  SUnunons,  87  Ala.  524. 
6  Ekmtb.  416:  Ligon  r.  Ligon.  106  Ala.  460. 
17  South.  89.  Bat  after  tiw  probate  court  bas 
taken  Jurlsdictton  of  the  estate  of  a  decedent 
for  the  special  purpose  of  a  final  setflemmt  of 
the  poidlng  aOmlnlstratloQ  there  can  be  no 
removal  of  the  administration  into  the  chan- 
cery court,  even  at  the  instance  of  tbe  legatees 
or  dlstritmtees,  unless  some  exclusive  ground 
for  equity  cognUiance  Is  shown  or  unless  some 
ftict  is  avwred  because  of  which  the  powers 
of  the  probate  conrt  are  inadequate  and  a  re- 
swt  to  chancery  is  necessary.  Ligon  Case, 
supra.  The  bill  in  tbe  case  at  bar  natives 
tbe  fact  that  tbe  probate  court  bas  assumed 
Jurisdiction  tm  a  final  settlemeit  and  con- 
tains equi^.  It  is  unnecessary  for  tbe  bill 
to  aver  that  decedent  died,  or  that  the  estate 
has  assets  In  the  conn^  in  which  the  adminis- 
tration is  pending,  as  tboee  are  facts  referable 
to  the  issuance  of  letters  of  administration, 
and  not  to  the  removal  of  tbe  administration 
from  tbe  probate  to  the  chancery  court  and 
section  S5  of  the  Code  1896,  applies  only  to 
the  Issuance  of « letters  of  administration  by 
tbe  probate  court  The  bill  sufficiently  shows 
that  it  is  filed  by  tbe  distributees  of  the  estate 
of  a  C.  Colquitt,  deceased,  against  W.  D. 
and  J.  F.  Colquitt  the  administrators  of  said 
estate,  and  Is  not  uncertain  or  ambiguous. 
The  chancellor  properly  overruled  the  demur- 
rer, and  the  motion  to  dismiss  for  want  of 
equity  and  tbe  decree  la  accordingly  affirmed. 

Affirmed. 

WEAELBY,  0.  J.,  and  TYSON  and  SlBfP- 
SON,  33^  concur. 
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IRVIN  T.  STATE. 

(Snpreme  Court  of  Florida,  DiviBion  B.  July 
24,  1900.) 

1.  iHDIomiHT  AND  INFOHMATIOS— DOPLICHT. 

Wbeo  k  statute  makes  either  of  two  or 
more  distinct  acts,  connected  with  the  same 
genoral  offense  and  snhject  to  tlie  same  punish- 
ment, indictable  ae  distinct  crimes,  they  may, 
when  committed  by  the  same  person  at  the  same 
time,  be  coupled  in  one  count  and  constitute 
but  one  offense ;  and  such  an  indictment  will  not 
be  subject  to  the  charge  of  being  duplicitous. 

[Ed.  Note. — For  cases  in  point,  see  toI.  27, 
Cent.  Dig.  Indictment  and  Information,  {  337.] 

2.  Same— Objection,  How  Made. 

Where  an  information  or  indictment  Is 
complained  of  on  the  ground  of  duplicity,  the 
defendant  must  make  the  assault  thereon  by 
demurrer  or  by  motion  to  quaidi  before  verdict 
rendered.  If  he  delays  presenting  such  issue 
until  after  Terdict,  he  will  be  held  to  have 
waived  the  same.  He  cannot  raise  such  iasna 
in  a  motion  for  new  trial  or  by  a  motion  In 
arrest  of  judgment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  fiS  086, 
473.  496!i 

8.  OaMING— iNDIOrmeNT— BUFFICIENCT. 

There  is  no  merit  in  the  contention  tliat 
an  indictment  charging  the  defendant  simply 
with  keeping  and  maintainii^  a  gambling  taole 
Is  defective  Ijecause  it  fails  to  set  forth  the 
nature  or  kind  of  table  that  he  is  charged  with 
keeping.  The  statute  aims  its  penalty  at  the 
use  to  which  a  table  Is  put  or  for  which  it  Is 
kept,  without  reference  to  the  kind  or  character 
of  such  table.  Any  manner  or  ^ind  of  table 
kept  and  maintained  for  gambling  purposes 
falls  within  the  inhibition  of  the  statute. 

[Ed.  Note.— For  cases  in  paint,  aee  tdL  24, 
Cent.  Dig.  Gaming,  |  287.] 

4.  CBIUNAL  LAW-^SNnRCB. 

Where  the  penalty  prescribed  by  the  stat- 
ute for  the  commission  of  a  crime  is  imprison- 
ment in  the  state  penitentiary  or  a  money  fine, 
a  primary  sentence  of  imprisonment  In  the 
county  Jail  Is  unauthorized.  In  such  a  case 
a  seatence  to  imprisonment  In  the  county  Jail 
can  properly  be  Imposed  only  as  an  alternative 
penalty  upon  failure  to  pay  a  money  fine 
Impeded. 

_[EkL  Note.— For  cases  In  point,  see  voL  16, 
Cent  Dig.  Cruninal  Law,  S  8020.) 

6.  Same— Appkait-Deoision- Dnvci  in  Sen- 

TKNOB. 

Where  there  is  no  error  affecting  the  merits 
w  the  trial  of  a  criminal  cause  that  will  neces- 
sitate the  grant  of  a  new  trial  or  vacadon 
of  the  verdict  found,  but  there  is  dmply  an 
unauthorized  sentence  imp<Med,  an  appellate 
court  should  reverse  the  judgment  and  sentence 
ImpMed,  leaving  the  verdict  to  stand  as  a 
basis  for  a  new  and  proper  sentence,  and  should 
remand  the  cause  for  proper  sentence. 

[Ed.  Note.— For  cases  In  point,  see  toL  U, 
Cent.  Dig.  Criminal  Law,  S  8228.] 

(Syllabus  by  the  Court.) 

Bm»  to  Criminal  Oonrt  of  Record.  Hin»> 
bonnigh  County;  Horace  C.  Qordan,  Judge, 

B.  O.  Irrln  was  cDnvIcted  of  keeping  a 
earning  table,  and  brings  error.  Reversed 
and  remanded. 

Jno.  P.  Wall,  for  plaintiff  In  error.  W.  H. 
Ellis,  Atty.  Oen.,  for  the  State. 

TATTX)R,  J.  The  plaintiff  In  error,  here* 
Inafter  designated  as  defendant  was  informed 
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against,  tried,  conrlcted,  and  sentenced  for 
the  crime  of  keeping  and  maintaining  a  gam- 
ing table,  In  the  criminal  court  of  recwd 
for  HlilsboFongh  county,  and  aedks  rereraal 
hen  writ  ot  error.  ThB  third  coimt  of 
the  information,  npon  which  the  conTlctton 
was  had,  omitting  Its  formal  commencement, 
is  as  follows:  "That  the  said  0.  G.  Irrln,  alias 
Mose  Irrln,  whose  Ghristlan  name  to  the  Solic- 
itor ia  unknown,  late  of  the  county  of  Hllls- 
boroogh  aforesaid,  on  the  thirteenth  day  of 
Fefamary  In  the  year  of  onr  Lord  one  tbon- 
sand  nine  htmdred  and  riz,  and  at  divers  oth- 
er times  and  days  since  sudi  day  and  the  fll- 
ing  of  this  infonnatlMi,  with  force  and  amui 
at  and  In  the  oonnty  of  Hillsborough  afore- 
said, did  then  and  there  unlawfully  and  felo- 
nlonsly  hav^  keep*  ezerdse,  and  maintain  a 
certain  gambling  table  and  cards  and  poker 
diips  for  the  purpose  of  gaming  and  gambling, 
against  the  form  of  ttno  statute,"  eta 
The  enms  assigned  are: 

(1)  That  the  court  erred  in  denying  the  de- 
fendants motltm  tor  new  trlaL 

(2)  BecauM  the  court  erred  in  denying  the 
defendant's  motloi  In  arrest  of  judgment 

(8)  Because  the  oonrt  erred  in  tiie  sentence 
pronounced  upon  the  d^oidant  In  the  lower 
court,  In  that  the  statute  under  which  he  was 
convicted  does  not  pormlt  Imprisonment  In 
the  county  Jail,  exo^  for  the  nonpayment  of 
a  fine. 

Because  the  oonrt  erred  in  passing  the 
sentence  upon  the  defendant,  in  that  Imprison- 
raent  in  the  county  Jail  cannot  be  imposed  as 
a  primary  punlshmoit. 

Tlie  first  <a  these  aertgnmqita  will  be  dis- 
posed ot  later. 

The  defendanrs  motion  in  arrest  of  judg- 
ment, the  denial  of  which  Is  assigned  as  the 
second  error,  was  upon  the  foUowing  grounds : 

"(1)  Because  the  third  conntlntbe  informa- 
tion, npon  which  this  defendant  was  convict- 
ed. Is  bsd  for  dui^iclty. 

"(2)  -Because  the  said  third  count  In  said  in- 
tormatlm  la  bad  for  duplicity,  in  that  it  char- 
ges the  d^endant  not  only  with  keeping  and 
maintaining  a  gaming  table,  but  also  of  hav- 
ing and  keying  cards  and  chips,  which,  If 
anything  are  devices. 

"(3)  Because  the  said  third  count  In  said 
Information  does  not  set  forth  the  nature  er 
kind  ct  table,  which  the  defendant  is  charged 
with  maintaining,  and  be  was  by  such  failure 
not  sufficiently  apprised  of  the  matters  Char- 
ged against  him." 

There  was  no  error  In  the  denial  of  this 
motion. 

Section  2644  Rev.  St  of  1892,  upon  which 
the  information  Is  predicated,  provides  as 
follows:  "Whoever  by  himself,  his  servant 
clerk  or  agent  or  In  any  other  manner  has, 
keeps,  exercises  or  maintains  a  gaming  table 
or  room,  or  ^ming  iiftplements  or  apparatus, 
or  house,  booth,  tent  shelter  or  other  place 
for  the  purpose  of  gaming  or  gambling,  or  in 
any  place  of  which  he  may  directly  or  Indi- 
rectly have  diarge^  contnd  managemoit 
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el^er  exclusively  ot  with  others,  procaree, 
suffers  or  permits  any  person  to  play  for 
money  or  other  valuable  tblng  at  any  game 
whether  berBtoton  prohibited  or  not,  shall 
be  punished  by  Imprisonment  In  the  state  pris- 
on not  exceeding  three  years,  or  by  fine  not 
exceeding  five  thousand  dollars."  It  Is  con- 
tended that  under  this  statute  the  keeping 
of  a  gaming  table  is  a  distinct  offoise,  for 
which  a  party  may  be  Indicted  and  conTlcted, 
and  that  the  keeping  of  gaming  implements 
or  apparatus  Is  another  distinct  offense,  for 
which  separate  Jndlctment  and  conviction  may 
be  had,  and  that  the  Information  In  this  case 
Is  bad  for  duplldty.  in  that  In  Its  third  count, 
on  which  the  conviction  was  had.  It  charges 
the  defendant  with  th^  two  separate  and 
distinct  offenses,  viz.:  (1)  Keeping  a  gaming 
table;  and  <2)  keeping  gambling  Implements 
or  apparatus,  Tic,  cards  and  poker  chips. 
While  It  may  be  enttrdy  true  that  the  keep- 
ing of  a  gaming  table  is  one  offense,  and  tb» 
keying  ot  gaming  Impiemoits,  such  as  cards 
and  poker  chips.  Is  another  distinct  offense, 
tar  which  a  party  may  be  separately  and 
respectively  taidlcted  under  the  quoted  statute, 
yet  because  the  two  acts  are  Joined  togetbv 
In  one  charge  In  the  manner  done  in  tills  in- 
formation does  not  necessarily  make  it  sub- 
ject to  the  charge  ta  hetitg  dupllcitoua  or  ot 
diarglng  two  Borate  and  dlsUnct  offensea. 

In  the  case  of  Bradley  t.  State,  20  Fla.  7S8, 
it  was  held  by  this  court  that,  "when  a  stat- 
ute makes  dttiw  of  two  or  more  distbict  acts, 
connected  with  the  same  general  ofltense,  and 
subject  to  the  same  punishment,  Indictable 
as  distinct  crimes,  they  may,  when  committed 
by  the  same  person  at  the  same  time,  be 
coupled  In  one  count  and  constitute  but  one 
offensb"  People  v.  Shotwell,  27  OaL  894. 
Such  is  the  case  here.  The  same  person  la 
charged  at  the  same  time  and  place  with  un- 
lawfully keeping  both  a  gaming  table  and 
gaming  Implements  and  appamtus,  both  of 
which  call  down  the  same  penalty,  and  as 
charged  In  the  third  count  of  this  Information 
constitute  but  one  offense,  for  which  but  one 
penalty  can  be  Imposed.  But,  besides  this, 
It  Is  settled  by  the  great  weight  of  authority 
that,  where  an  Information  or  Indictment  Is 
complained  of  on  the  ground  of  duplicity, 
the  defendant  must  make  the  assault  thereon 
by  demurrer  or  by  motion  to  (luash  before  ver- 
dict rendered,  and  that  he  cannot  assail  It 
for  duplicity  by  a  motion  In  arrest  of  judg- 
ment. If  he  delays  until  after  verdict  ren- 
dered to  raise  the  Issue  of  duplicity  In  the 
Indictment,  be  will  be  held  to  have  waived 
such  Issue.  I  BIsh.  New  Grim.  Proc.  §S  442, 
443;  2  Ency.  PI.  &  Pr.  802 ;  Commonwealth  v. 
Tuck,  20  Pick.  (Mass.)  356;  Coney  v.  State,  2 
Tex.  App.  62;  State  v.  Brown,  8  Humph. 
(Tenn.)  89;  Pollnsky  v-  People,  78  N.  T.  65; 
Simons  v.  State,  2S  Ind.  831.  holding  that  the 
Issue  could  not  be  raised  In  a  motion  for 
new  trial;  State  v.  Miller,  24  Conn.  522, 
State  v.  Holmes,  28  Conn.  230;  People  v. 


Bui^eM^  86  ObL  116;  Feocda  t.  ShotwelU 

supra. 

It  is  again  contraded  under  the  third 
ground  of  the  motion  In  arrest  of  Judgment 
that  the  Indictment  Is  defective  becauses  It 
falls  to  set  forth  the  nature  or  kind  of  table 
that  the  d^endant  Is  charged  with  maintain- 
ing. There  Is  no  merit  in  this  contention. 
The  statute  alms  Ite  penalty  at  the  use  tO' 
which  a  table  Is  put;  or  for  wbldi  It  is  kept, 
without  reference  to  the  kind  or  character  of 
such  tabla  Whether  it  be  constructed  of 
pine,  oak,  bladk  walnut,  or  mahogany,  or 
whether  it  be  round,  square,  or  elliptical,  or 
covered  with  green  baize  or  blue,  can  make  no 
dlfferoice  In  the  commission  of  the  ofCense. 
Any  manner  or  kind  of  table  kept  and  main- 
tained for  gambling  purposes  falls  wltiiln  the 
InhlbltKm  of  the  statute.  Wrea  t.  State^  70 
Ala.  1. 

The  defendant's  motion  for  new  trial  is  Id 
substance  that  the  verdict  is  not  supported  1^ 
the  evidence.  We  think  the  evidence  amply 
and  accurately  sustains  the  verdict  found. 

The  third  and  fourth  asslgnmenta  of  error 
are  that  the  sentence  imposed  is  not  author- 
ized by  law.  The  sentence  Imposed  upon  the 
defendant  was  Imprlsonmuit  In  the  county 
Jail  for  a  period  of  12  monUis.  This  was 
unauthorized.  The  primary  penalties  Impos- 
ed by  the  statute  under  which  the  convictloa 
was  had  are  imprisonment  in  the  penitentiary 
or  a  money  fine.  Imprisonment  In  the  county 
Jail  would  only  be  autbOTized  under  this  stat- 
ute, as  an  altematlvs  penalty  in  case  of  de- 
fault In  the  iiayment  ot  a  money  fine  inyKoed. 
This  error  In  the  sentaioe  imposed  does  not; 
however,  In  the  absence  of  any  other  error 
aftectlng  the  trial,  necessitate  the  grant  of  a 
new  trial,  or  Tacati<m  of  the  vodlct  foondr 
but  simply  reverses  the  «Toneoia  jndgmmt 
or  sentence^  leaving  Qie  verdict  to  stand  aa 
a  basis  for  a  new  and  proper  smtence.  Web- 
ster T.  State,  47  Fla.  108,  86  South.  584. 

The  Judgment  and  sentence  of  tte  court  be- 
low ia  b^by  reversed,  and  Oie  cause  remand- 
ed, with  directions  to  InqMMe  a  pn^wr  sen- 
tence upon  the  verdict  found.  The  ooste  to 
be  taxed  against  the  county  of  Hlllsbonni^ 

HOCESR  and  PA&KHILL,  JX.  otmcor. 

SnACELBFORD.  0.  J.,  and  COCKRELL 
and  WHITfflfiiLD,  JJ.,  concur  In  the  oplnlML. 


Bx  parte  KNIGHT  et  aL 

(Supreme  Coart  of  Florida.    July  26,  1906.> 

1.  Habeas  Cobfus— Questiors  DErEBmmD. 

Tile  writ  of  habeas  corpus  cannot  be  used 
to  review  a  judgment  of  conviction,  under  which 
a  prisoner  is  held,  if  the  Judgment  is  merely 
erroneous;  bat,  if  the  Judgmoit  is  assailed  od 
the  ground  that  It  Is  void,  because  it  Is  based 
on  a  charge  made  under  an  invalid  proTieion 
of  a  statute,  and  the  charge  constitutes  no 
offense  under  the  laws  of  tfas  state,  tlw  validity 
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of  the  proriaion  of  the  statute  defining  the  of* 
foDse  maj  be  determined  on  habeas  corpoa. 

[Ed.  Mote.^ — For  casea  in  point,  see  toL  25, 
Cent.  Dig.  Habeas  Corpne,  SS  24,  26.] 

tL  STATnTKft— Trru  or  Act— GoHSTirunoffAi. 
Law. 

Tbe  pnrpoee  and  effect  of  the  constltntional 
requirement  that  "each  law  enacted  in  the 
L^elatare  shall  embrace  but  one  Bubject  and 
matter  properly  connected  therewith,  which  sub- 
ject shall  be  brleflr  expressed  in  the  title,"  is 
to  render  inoperative  any  provision  contained 
in  tbe  body  of  an  act  that  is  not  fairly  in- 
cluded in  tbe  subject  expressed  in  the  title, 
or  tliat  is  not  matter  germane  to  or  properly 
connected  with  tliat  aubject 

[Ed.  Note.— For  eases  in  point.  Me  toL  44, 
Cent.  Dig.  Statutes,  1 136.] 

&  Samb. 

Under  the  constltntlonal  provision  as  to 
the  subject  and  title  of  a  legislative  act,  only 
such  provisions  can  be  validly  incorporated  In 
tha  Irady  of  an  act  as  are  fairly  Included  in  one 
subject  and  matter  pronerly  counected  there- 
with, which  subject  is  the  one  expressed  in  the 
title  of  tbe  act,  and  it  may  be  as  restrictive 
as  the  Legislature  desires  to  make  it 

[Ed,  Note.— For  cases  in  point,  aee  toL  44, 
Cent  Dig.  Statutes.  S  136.] 

4.  Same. 

Under  tbe  constitutional  provision  requir- 
ing the  niUect  of  a  l^sIatiTe  act  to  be  briefly 
expremed  fn  the  title,  when  the  subject  ex- 
pressed In  the  title  is  restricted,  only  those 
provisions  that  are  fairly  included  in  suctt  re- 
stricted subject  and  matter  properly  connected 
therewith  can  legally  be  Incorporated  tai  the 
body  of  the  act,  even  though  otiier  provirions 
besides  those  contained  in  tlia  act  could  havs 
been  included  In  one  act  having  a  single  broader 
subject  expressed  In  Ito  title. 

[Ed.  Note.— For  casm  In  point,  see  toL  44, 
Gent  Dig.  Statutes,  8  136.] 

6.  SAUX— GonSTBTTCTION. 

In  determining  whether  provlsimui  con- 
tained In  a  lefi^slanve  act  are  embraced  in  ona 
subject  and  matter  properly  connected  there- 
with, the  subject  to  be  considered  Is  the  one 
expressed  in  the  title  of  the  act,  and  every 
fair  intendment  and  reasonable  doubt  should 
be  yielded  in  tevor  of  the  validly  of  the  pro- 
vhilcm;  but  when  an  act  contains  provisions 
which,  after  yielding  all  fair  intendments  and 
reasonable  doubts,  are  clearly  not  embraced  in 
the  subject  of  tbe  act  as  expressed  in  the  title, 
or  In  matter  prcmeriy  connected  with  that  sub- 
ject such  proviaious  are  inoperative  and  with- 
out effect 

[Ed.  Note. — For  eases  in  point  see  voU  44, 
Cent  Dig.  Statutes,  H  66,  196.] 

6.  Saw— RisistcnoKs  in  Title. 

Where  the  subject  of  a  legislative  act  as 
expressed  in  the  title  is  restricted  and  confined 
to  enactmotta  *to  prevent  the  cutting  or  re- 
moTing  of  any  timber"  from  certain  lands,  a 
pmvMoa  of  the  act  designed  to  prevent  "tlw 
gathering  or  removing  any  turpentine  extracted 
from  the  pine  timber  so  cut  or  boxed"  on  tbe 
lands  is  not  fairly  included  within  the  restricted 
subject  as  expressed  in  the  title  and  matter 
properly  connected  therewith,  and  snch  provi- 
sion is  inoperative  and  void. 

[Ed.  Note,^ — For  cases  In  point  MS  toL  44, 
Gent  Dig.  Statutes,  |{  140-191.] 

7.  Habub  Oow8— Void  Act. 

Where  a  provision  of  an  act  on  which  a 
charge  is  made  Is  inoperative  and  void,  a  judg- 
ment of  conviction  on  the  charge  is  void,  and 


persons  held  under  isuch  Judgment  win  be  dis< 
charged  on  habeas  corpus. 

[Ed.  Note.— For  cases  In  point  ne  toU  2S, 
Ooit  Dig.  Haheaa  Corpus,  |  34.] 

(Syllabus  by  ths  Court) 

In  Banc.  Petition  by  Robert  7.  Knight  and 
W.  C  Knight  for  a  writ  of  habeas  corpus. 
Petitioners  discharged  from  custody. 

B.  McCooathy  and  H.  M.  Hampton,  for 
petitioners.  W.  H.  EUiB,  At^.  Qen.,  and  B. 
W.  DaTla,  for  tbe  Statsu 

WHITFIELD,  J.  A  petition  for  a  wHt 
of  habeas  corpus  was  presented  to  one  of  tlw 
jusUcea  oi  this  conrt  In  wlilcb  it  la  allied, 
in  substance,  that  the  petitioners  were  con- 
victed In  the  court  of  the  connlgr  judge  of 
CBtniB  comity,  Fla.,  upon  a  charge  that  Rob- 
ert J.  Knight  and  W.  O.  Knlgbt  not  being 
the  owners  of  certain  described  lands  In 
CltruB  connt7  that  had  been  sold  for  taxes 
and  bad  not  been  redeemed,  did  "cause  and 
procure  divers  pencaa  *  *  *  to  enter 
said  lands  and  gather  and  remove  torpentbie 
extracted  from  the  pine  timber  standing  and 
growing  thereon'';  that  niton  ai4>eBl  In  a 
trial  de  novo  the  petltlcmers  were  likewise 
convicted  In  the  drcnlt  court  for  dtms 
county,  and  a  Judgment  of  conviction  was 
entered  against  tbem  imposing  a  flne  ot  |2eo 
each,  or  Imprlsonmoit  for  six  months;  ttiat 
said  last  trial  and  Judgment  are  final,  and  tb» 
petitioners  are  being  restrained  of  their  libet* 
t7  thereunder  wltbout  due  process  of  law. 
In  that  the  court  was  wholly  wltbout  Juris- 
diction, since  tlie  charge  xm^er  which  they 
were  convicted  Is  not  a  crime  under  aiiy  valit< 
law  this  state.  The  writ  of  babeas  corpui 
was  Issued  by  the  Justice  as  prayed  for.  and 
made  returnable  before  tbe  Supreme  Court 

It  is  claimed  that  tbe  chaise  under  which 
the  convictions  were  held  is  not  an  offense 
under  the  laws  of  this  state,  because  that  por- 
tion of  the  act  on  which  the  charge  Is  found- 
ed is  invalid,  In  that  it  Is  not  embraced  In  the 
subject  expressed  In  the  title  of  the  act  and 
Is  not  matter  properly  counected  therewith. 

While  the  writ  of  habeas  corpus  cannot  be 
used  to  review  a  Judgment  of  conviction  un- 
der which  a  prisoner  Is  held,  If  the  Judgment 
Is  merely  erroneous,  yet  If  tbe  Judgment  is 
assailed  on  the  ground  that  It  is  void  because 
it  is  based  on  a  charge  made  under  an  In- 
valid provlrion  of  a  statute,  and  the  charge 
constitutes  no  offense  under  the  laws  of  the 
state,  the  validity  of  the  provision  of  the 
statute  dining  the  offense  may  be  determin- 
ed on  habeas  corpus.  See  Ex  parte  Bowen,  25 
Fla.  214,  »  South.  66;  Ex  parte  Hays,  26  Fla. 
279,  e  South.  64;  Brook  v.  State.  43  Fla.  461, 
81  South.  248,  99  Am.  St  Hep.  119. 

Section  16  of  article  8  of  the  Constitution 
ordains  that  "each  law  enacted  In  the  Legis- 
lature shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  tbe  title.'' 
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The  purpose  and  effect  of  Hits  constita- 
tlonal  requirement  Ib  to  render  Inoperative 
any  proTlslon  contained  in  the  body  of  an 
act  that  is  not  fairly  included  in  the  eubject 
expressed  In  the  tlUe  or  that  is  not  matter 
germane  to  or  properly  connected  with  tliat 
subject  Only  such  proTlslons  can  validly  be 
Incorporated  In  the  body  of  an  act  as  are 
fairly  Included  in  one  subject  and  matter 
properly  connected  therewith.  Tlie  subject 
is  the  one  that  Is  expressed  in  the  title  of  the 
act,  and  such  subject  may  be  as  restrictive 
as  the  Legislature  desires  to  make  It  When 
the  subject  expressed  in  the  title  is  restricted, 
only  those  provisions  that  are  fairly  included 
in  such  restricted  subject  and  matter  i^oper- 
ly  connected  therewith  can  legally  be  incor- 
porated In  the  body  of  the  act  even  though 
other  provisions  Isesides  those  contained  In 
the  act  could  have  been  included  In  one  act 
having  a  single  broader  subject  expressed  in 
its  title.  See  State  ex  rel.  Gonzalez  v. 
Palmes,  23  Fla.  620,  8  South.  171;  Holton  v. 
State,  28  Fla.  303,  9  South.  716;  Webster  v. 
Powell,  36  Fla.  703,  18  South.  441;  Wade  v. 

Atlantic  Lumber  Company,  Dl  Fla.   ,  41 

South.  72;  Groover  v.  Trustee^  45  N.  J. 
Law,  399;  section  120,  Lewis'  Sntberland, 
Statutory  Construction. 

In  determining  whether  provisions  con- 
tained In  an  act  are  embraced  In  one  subject 
and  matter  properly  connected  therewith,  the 
subject  to  be  considered  Is  the  one  expressed 
In  the  title  of  the  act  and  every  fair  intend- 
ment and  reasonable  doubt  aliould  be  yielded 
In  favor  of  the  validity  of  the  legislative  en- 
actments. State  ex  rel.  v.  Bryan,  50  Fla. — , 
39  South.  929.  But  when  an  act  contains  pro- 
visions which,  after  yielding  all  fair  Intend- 
ments and  reasonable  doubts,  are  clearly  not 
embraced  In  the  subject  of  the  act  as  ex- 
pressed in  the  title  or  In  matter  proiwrly  con- 
nected with  that  subject  such  provisions  are 
inoperative  and  without  effect  See  Carr  v. 
Thomas,  18  Fla.  7S6;  Wade  v.  Atlantic  Lum- 
ber Co.,  supra;  State  ex  rel.  Gonzales  t. 
Palmes,  supra. 

The  charge  upon  which  the  petitioners  were 
convicted  was  made  under  chapter  4416,  p. 
177,  Acts  of  1885.  which  Is  as  follows: 
"An  act  to  prevent  the  cutting  or  removing 
of  any  timber  from  lands  heretofbre  or 
that  may  hereafter  be  sold  for  taxes. 

"Be  It  enacted  the  Le^Blatore  of  tiie 
state  of  Florida: 

"Section  1.  If  any  person  shall  cut  or  cause 
or  procure  to  be  cut  or  aid,  assist  or  be  em- 
ployed In  cutting  any  cedar,  juniper,  cypress, 
oak,  pine,  palmetto  or  other  timber  standing, 
growing  or  being  on  aujr  lands  that  have 
heretofore  been  sold  or  may  honafter  be  sold 
for  taxes,  before  the  lands  are  rede^ed  or  a 
tax  deed  isaued  fw  the  same;  or  If  any  per- 
son shall  remove  or  caase  or  procure  to  be 
removed,  or  aid  or  assist,  or  be  employed  bi 
reinoTlng  from  any  of  such  lands  any  cedar, 
Juniper,  cypress,  oak,  pine,  palmetto  or  other 


timber;  or  If  any  person  shall  cut  or  1k«  or 
cause  or  procure  to  be  cut  or  boxed,  or  aid. 
assist  or  be  employed  In  cutting  or  boxing 
any  pine  timber  on  said  lands  for  the  pur- 
pose of  extracting  and  gathering  the  turi>en- 
tine  therefrom,  or  shall  gather  or  remove  or 
cause  to  be  gathered  or  removed,  or  aid,  as- 
sist or  be  emplt^ed  in  gathering  or  removing 
any  turpentine  extracted  from  the  pine  tim- 
ber so  cut  or  boxed;  or  if  any  person  shall 
in  any  way  by  cutting,  felling,  girdling  or 
otherwise  destroy  or  injure  any  timber 
standing,  growing  or  being  upon  said  lands, 
be  shall  for  every  such  offense  be  deem- 
ed and  held  to  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dol- 
lars; provided,  however,  this  act  shall  not 
apply  to  the  owner  or  owners  of  said  lands 
at  the  time  the  lands  were  sold  for  taxes." 

This  is  a  penal  statute  and  should  be 
BtrlcUy  construed.  Ex  parte  Bailey.  39  Fla. 
734,  23  South.  552;  section  521,  Lewis'  Suther- 
land, Statutory  Construction.  The  tlUe  Is  a 
part  of  the  act  and  should  be  construed  as 
such  In  determining  the  subject  designed  to 
be  regulated  by  the  act  See  State  ex  rel.  At- 
torney General  r.  Oreen,  86  Fla.  15^  18 
South.  334. 

This  act  in  Its  body  defines  several  distinct 
offenses  and  seeks  by  a  prescribed  penalty  to 
prevent  (1)  -the  cutting  of  timber  standing, 
growing,  or  being  on  any  lands  sold  for  taxes 
before  the  lands  are  redeemed  or  a  tax  deed 
is  issued  for  the  same;  (2)  the  removing  from 
such  lands  of  any  timber;  ^)  the  cutting  or 
boxing  of  any  pine  timber  on  such  lands  for 
the  purpose  of  extracting  and  gathering  the 
turpentine  therefrom;  (4)  the  removing  of 
any  turpentine  extracted  from  the  pine  timber 
so  cut  or  boxed;  (5)  the  destroy Ing  and  in- 
juring of  any  stu!h  timber. 

The  convictions  in  this  case  were  had  upon 
a  charge  that  the  petitioners  did  "cause  and 
procure  divers  persons  *  *  *  to  enter" 
certain  lands  "and  gather  and  remove  tnrpoi- 
tlne  extracted  from  the  pine  timber  standing 
and  growing  thereon."  This  charge  Is  based 
upon  the  provision  of  the  act  set  out  above 
that  "If  any  person  •  •  •  shall  •  •  • 
cause  to  be  gathered  or  removed  •  •  • 
any  turpentine  extracted  from  the  pine  tim- 
ber so  cut  or  boxed"  on  certain  lands,  "be 
*  *  *  shall  be  deemed  and  held  to  be 
guilty  of  a  misdemeanor,"  etc.  The  question 
to  be  determined  Is  whether  or  not  the  provi- 
sion of  chapter  4416,  on  which  tiie  charge  was 
based,  la  included  In  the  subject  expressed  in 
the  titie  of  the  act  or  matter  ivoperly  con- 
nected therewith,  so  as  to  validly  define  the 
offense. 

The  subject  of  the  act  here  considered,  as 
caressed  in  the  title,  Is  restricted  to  enact- 
ments "to  prevent  tiie  cutting  or  removing 
of  any  timber"  from  certain  lands,  and  aity 
provlatona  contained  in  the  body  <^  the  net 
that  are  fairly  Included  la  this  restricted 
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subject  or  matter  pn^erly  connected  ttieie- 
wlth  are  valid  and  operattve.  But,  U  any 
provision  contained  In  the  body  of  the  act  1b 
not  fairly  Included  In  this  restricted  subject, 
to  wit.  "to  prevent  the  cutting  or  removing 
of  any  timber,"  and  Is  not  matter  properly 
connected  therewith,  such  provision  Is  In- 
valid and  Inoperative.  Penal  provisions  de- 
signed "to  prevent  the  cutting  or  removing  of 
any  timber"  on  certain  lands  are  Included 
within  the  restricted  subject  of  this  act;  but 
a  penal  provision  designed  to  prevent  the 
"gathering  or  removing  any  turpentine  ex- 
tracted from  the  pine  timber  so  cut  or  boxed" 
on  the  lands  cannot  be  fairly  Included  within 
such  subject  and  matter  properly  connected 
therewith.  See  State  v.  Fields,  68  8.  C.  148, 
46  a.  E.  771;  Harris  v.  State,  110  Ga.  887, 
86  S.  B.  232;  State  v.  Great  Western  Coffee  A 
Tea  Co.,  171  Ma  634,  71  S.  W.  1011,  94  Am. 
St  Hep.  802;  State  v.  Silver,  9  Nev.  227. 

As  the  provision  prescribing  a  penalty  for 
"gathering  or  removing  any  turpentine  ex- 
tracted from  the  pine  timber"  Is  not  Included 
In  the  restricted  subject  to  wit  "to  prevent 
the  cutting  or  removing  of  any  timber"  from 
certain  lands,  as  expressed  In  the  title,  and 
Is  not  matter  properly  connected  with  such 
flubject  the  provision  Is  Inoperative  and  of 
DO  effect. 

The  provision  of  the  act  on  which  the 
cbai^  was  founded  being  lavaUd,  and  the 
charge  constltntlng  no  <Aense,  the  Judgment 
of  conviction  based  upon  the  charge  Is  void, 
and  the  persons  held  In  custody  under  such 
judgment  are  entitled  to  be  discharged. 

The  petitioners  will  be  discharged  from 
custody. 

SHAGKLBFORD,  O.  J.,  and  TAYLOR, 
COCKRBLL,  HOOKER,  and  FABKHILL, 
JJ^  ooncnr. 


BLANTON  V.  STATE. 

fflnpreme  Oonrt  of  Florida,  Division  B.  Jaly 
24,  1900.) 

1,  HOMIOIDt-lHBTBUCnONS— COWVICnON  OF 
LOWEB  DBGBEB. 

In  a  trial  nnder  an  Indictment  charging 
murder  In  the  first  degree  It  Is  not  error  to  re- 
fnee  an  Inetmction  so  framed  as  to  tend  to 
mislead  the  Jory  Into  the  idea  that  unless  the 
evidence  makes  out  a  case  of  murder  In  the  first 
degree,  they  mu^t  wlwlly  acquit,  and  cannot 
convict  of  a  lower  degree  of  Itomlelde. 

[Ed.  Note. — For  cases  in  point,  sea.  voL  26, 
Cent  Dig.  Homicide,  {  641.] 

2.  SaICZ— MUBDKB  in  FiBST  Deobcb— BuBmH 

Of  Pboov. 

A  diarge  is  properly  refoaed  that  is  so 
framed  as  to  bold  out  the  Idea  that  It  Is  In- 
cumbent on  the  atate  to  prove  expressly  by 
affirmative  evidence  that  the  homicide  was  with- 
out justiScation.  No  such  duty  devolves  upon 
the  state.  The  burden  is  upon  the  state  in  every 

Erosecni^on  for  crime  to  establish  by  proof, 
eyond  a  reasonable  doubt  every  material  ele- 
ment of  the  crime  charged,  and  in  a  prosecu- 
tion for  murder  In  the  first  degree  it  most  prove, 
beyond  a  reasonable  doubt  that  the  defcmdant 


slew  the  deceased  nnlawfnlly  and  from  a  pre- 
meditated desi^  to  effect  his  death,  and,  if 
these  material  facts  are  established  by  proof, 
ot  necessity  It  will  have  beenproved  that  such 
killing  was  not  Justifiable.  The  burden  upon 
tlie  s&te  ts  to  prove  the  affirmative  proposition ; 
the  negative  proposition,  flowing  out  of  It  as 
a  necessary  corollary,  it  does  not  have  to  prove 
by  express  or  affirmative  proof. 

[Dd.  Note.— For  cases  in  point  see  vol.  26, 
Gmt  Dig.  Homicide,  S  &94.] 

8.  OxnaHAir  La.w— Ikstbvotioms. 

A  charge  la  properly  refused  that  is  so 
framed  as  to  tend  to  mislead  the  jury  into 
the  belief  that  they  are  bound  to  lend  the  same 
credence  to  the  t«rUmony  of  the  accused  as  a 
witness  cm  his  own  bdialf  as  to  that  of  any 
disinterested  witness. 

[Ed.  Note,r— For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  ||  1S»5,  1886.] 

4.  Sahis — Repetition  op  IrrffrBucTiOKS. 

There  is  no  error  in  the  refusal  of  the  court 
to  reiterate  charges  that  have  already  been 
given  In  substance. 

lEd.  Note.— For  cases  In  point  see  voL  14, 
Cent.  Dig.  Criminal  Law,  |  20110 

6.  Same. 

It  Is  not  error  to  refuse  to  give  a  charge 
that  Is  so  framed  as  to  tend  to  mislead  the 
jury  Into  the  belief  that  the  Judge  was  satis- 
fied that  any  material  fact  in  the  ease  had  been 
established  oy  the  prottfs; 

[Ed.  Note.— For  cases  lu  point  see  voL  14, 
Cent  Dig.  Criminal  Law.  I  1731.] 
e.  Sahe. 

In  a  trial  for  homicide,  when  the  court 
has  already  amply  and  accurately  instructed 
the  jury  on  the  law  of  self-defense,  It  Is  not 
error  to  refnae  other  and  further  uistnurtlons 
that  are  merely  elaborations  of  the  same  snb< 
Ject 

[Ed.  Note.— For  cases  in  nolnt  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  2011.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Madison  County; 
Bascom  H.  Palmer,  Judge. 

Eloy  Blanton  was  convicted  of  murder  In 
the  second  d^ree,  and  brings  error.  Af- 
firmed. 

Charles  E.  Davis  and  0.  B.  Ashley,  for 
platntlfl  In  error.  W.  H.  Bills,  Atty.  Gen., 
for  the  Stateu 

TATLOR,  X  The  plaintiff  in  error  was  In- 
dicted in  the  drcnlt  court  of  Hadlsoa  county 
tor  the  crime  of  murder  in  the  first  d^;ree, 
was  tried  and  convicted  of  murder  In  the  sec- 
ond degree,  and  from  the  life  sentence  Im- 
posed comes  hen  by  writ  of  error. 

There  are  15  assignments  of  error. 

The  first  assignment  is  expressly  aban- 
doned. 

Tbe  second  assignment  complains  of  tbe 
court's  refusal  to  give  the  first  charge  re* 
quested  by  the  defendant  Without  repeat- 
iiW  the  charge  here,  it  will  be  sufficient  to 
say  tiiat,  as  held  by  the  court  below  in  his 
refusal  to  give  It,  It  was  faulty  in  being  so 
framed  as  to  tend  to  mislead  tbe  Jury  Into 
tbe  belief  that  nnlcss  tbey  could  convict  the 
defendant  of  murder  In  tlie  first  d^ee,  as 
specifically  charged  in  the  indictment,  then 
tbey  oonld  not  convict  of  any  lesser  degree  of 
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homicide,  but  moat  acquit  A  diarge  bo 
framed  is  properly  refused. 

The  third  asBlgnment  of  error  complains 
of  the  court's  refusal  to  give  the  fourth  in- 
stractlon  requested  by  the  defendant  as  fol- 
lows: "The  court  further  instructs  you  that 
a  homicide  may  be  justifiable.  Therefore  It 
is  incumbent  upon  the  state  to  prove  that 
such  homicide,  if  any  be  shown  by  the  evl- 
deuce  In  this  case,  was  unlawful  or  without 
Justification,  to  the  exclusion  of  every  rea- 
sonable doubt,  else  the  accused  cannot  be 
convicted,  and  your  verdict  should  be  not 
guilty."  This  charge  was  properly  refused, 
because  It  is  so  framed  as  to  mislead  the 
jury  into  the  idea  that  It  was  Incumbent  up- 
on the  state  to  prove  expressly  by  affirmative 
evidence  that  the  bomldde  was  without  jus- 
tification. No  such  duty  devolves  upon  the 
state.  The  burden  is  upon  the  state  In 
every  prosecution  for  crime  to  establish  by 
proof,  beyond  a  reasonable  doubt,  every  mate- 
rial element  of  the  crime  charged;  and  In 
a  prosecution  for  murder  in  the  first  degree 
it  must  prove,  beyond  a  reasonable  doubt, 
that  the  defendant  slew  the  deceased  unlaw- 
fully and  from  a  premeditated  design  to 
effect  his  death,  and,  if  these  material  facta 
are  established  by  the  proof,  of  necessity  It 
will  have  been  proved  that  such  killing  was 
not  Justifiable.  The  burden  upon  the  state 
19  to  prove  the  affirmative  proposition;  the 
negative  proposition,  flowing  out  of  It  as  a 
necessary  corollary,  It  does  not  have  to  prove 
by  express  or  affirmative  proof*  as  the 
charge  In  question  erroneoiu^  requires  It 
to  do. 

The  fourth  assignment  of  error  complains 
of  the  court's  refusal  to  give  the  fifth  Instruc- 
tion requested  by  the  defendant,  as  follows: 
"The  court  further  Instructs  you  that  by  the 
statute  of  1895  laws  of  Florida  the  defendant 
Is  made  a  witness  in  his  case,  at  his  option, 
subject  to  being  questioned  and  croas-ques- 
tloned,  and  that  his  evidence  is  to  be  taken 
Just  the  same  as  that  of  any  other  witness  in 
this  case,  and  believed  by  you  as  you  would 
believe  any  other  witness  in  the  case,  accord- 
ing as  you  may  regan^  it  credible;  that  the 
fact  that  the  defendant  la  the  accused  In  the 
case  raises  no  presumption  or  Implication 
against  the  credibility  of  bis  tefstlmony." 
There  was  no  error  In  the  refusal  to  give 
this  charge.  The  interest  that  a  witness  has 
in  the  result  of  a  suit  the  law  recognizes  ai 
an  element  proper  to  be  considered  in  weigh- 
ing Us  testimony  as  affecting  its  credibility. 
Hampton  v.  State  (Fla.)  89  Sonth.  421.  The 
refused  Instruction  Is  so  framed  as  to  mis- 
lead the  jury  into  the  Idea  that  they  must 
lend  the  same  credence  to  the  testimony  of 
the  accused  as  to  that  of  any  disinterested 
witness,  notwithstanding  his  deep  Interest  In 
the  result  of  the  trial.  Dasterlin  t.  State, 
43  Fla.  565.  81  Sonth.  350. 

The  fifth  assignment  complains  of  the 
courts  refusal  to  give  the  sixth  instruction 


requested  by  the  defmdant  This  inatrnction 
is  in  substance  the  same  aa  the  one  last  dls- 
cuased,  though  couched  in  different  terms, 
and  what  has  been  aald  in  reference  to  the 
refused  Instruction  Just  passed  upon  applies 
equally  well  to  this  assignment  of  error,  and 
with  the  other,  for  the  same  reasons,  this  one 
must  fall  also. 

The  sixth  assignment  of  error  complains  of 
the  court's  refusal  to  give  the  seventh  In- 
struction requested  by  the  defendant  Th«% 
was  no  error  in  Ita  refusal  because  the  court 
had  already  given  substantially  the  same 
proposition  of  law  in  one  of  Its  charges  to 
the  Jury,  and  there  was  therefore  no  error 
in  refusing  to  reiterate. 

The  seventh  assignment  of  error  la  express- 
ly abandoned. 

The  eighth  assignment  of  error  complains 
of  the  court's  refusal  to  give  the  ninth  In- 
atrnction requested  by  the  defendant  There 
was  no  error  In  such  refusal,  for  the  reason 
that  the  court  had  already  given  aubstantially 
the  same  matter  in  charge  to  the  Jury,  and. 
oonsequentiy,  there  was  no  error  in  the  re- 
fusal to  reiterate. 

The  ninth  assignment  of  error  is  predicated 
upon  the  court's  refusal  to  give  the  tenth  in- 
struction requested  by  the  defendant  This 
refused  Instruction,  as  Is  stated  In  the  defend- 
ant's briefs,  la  the  ^sarne  substantially  as  the 
tenth  instruction  refused  in  the  case  of  Bal- 
lard V.  State,  and  set  out  at  length  at  page 
289  of  31  Fla.,  page  371  of  12  South.  Its  re 
fusal  was  assigned  as  error  in  that  case,  but 
the  court  did  not  there  adjudge  its  refusal  to 
be  error.  "We  think  the  charge  was  properly 
refused  for  the  reason  that  as  framed  it 
had  a  tendency  to  mislead  the  jury  Into  the 
idea  that  the  judge  thought  that  the  proofs 
established  the  fact  that  the  defendant  had 
been  assailed  by  the  deceased. 

The  tenth  assignment  of  error  la  baaed  on 
the  court'a  refusal  to  give  the  eleventh  In- 
atructlon  requested  by  the  defendant  The 
ooort  bad  already  instructed  the  jury  most 
amply  on  the  law  of  aelf-defenae,  and.  aa 
thia  refused  instruction  was  upon  that  phase 
of  the  case,  there  was  no  error  in  its  refusal. 
The  same  is  the  case  with  the  eleventh, 
twelfth,  thirteenth,  and  fourteenth  assign- 
ments of  error,  based,  respectively,  upon  the 
court's  refuaal  to  give  the  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  charges  requested  by 
the  defense.  All  of  these  charges  were 
elaborations  on  the  law  of  eelf-defense,  and 
were  all  of  them  aubstantially  and  more  ac* 
curately  covered  by  the  oonrfs  ^rges  al- 
ready given. 

The  fifte«ith  and  last  assignment  of  error 
calls  In  question  the  denial  of  the  defendant's 
motion  for  new  trial.  The  eighteenth  t»  the 
twenty-seventh  grounds  of  this  motion,  both 
IsduslTe.  challenge  the  correctness  of  various 
charges  given  by  the  court  to  the  jury.  It 
will  subserve  no  useful  purpose  to  reproduce 
such  charges  here,  as  they  are  but  repetitions 
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«f  charges  that  hare  heretofore  been  passed 
upon  and  approved  by  this  court  In  other 
causea.  We  have  critically  examined  them 
all,  and  find  no  rerwaible  rarer  In  any  of 
them. 

The  only  other  ground  of  the  motion  for 
new  trial  not  already  disposed  of  is  that  the 
verdict  was  not  supported  by  the  evidence. 
The  evidence  was  very  conflicting,  bnt  the 
Jury  by  their  verdict  have  cast  the  die  of 
credence  on  the  ^de  of  the  evidence  of  the 
state.  That  evidence,  when  so  believed,  is 
ample  to  snstaln  the  conviction  had,  and  It  Is 
not  for  an  appellate  court,  In  sodh  a  case,  to 
disturb  the  finding  of  the  Jury. 

No  error  being  found,  the  judgment  of  tbe 
court  below  Is  hereby  affirmed,  at  tbe  cost 
of  Madison  county;  tbe  defendant  having 
been  adjudged  to  be  Insolvent. 

HOCOIR  and  PABKHILL,  JJ.,  concur. 

SHAOKLBFOBD,  O.  J.,  and  OOOKBBIiL 
and  WHITFIELD,  J  J.,  concur  in  tlw  <winion. 


MALOT  V.  STATB. 

(Bupreme  Court  of  Florida,  Division  A.  July 
24,  iwa) 

1.  HoinoiDK—BviDEiTCT— Motive. 

In  a  prosecution  for  homicide,  testimony 
tending  to  show  the  personal  feeling  between 
the  accused  and  the  deceased  and  to  discloee 
a  motive  for  the  drme  is  admissible. 

[Ed.  Not&— For  cases  In  voinU  see  vol.  26, 
Gent.  Dig.  Homicide,  I  288.] 

2.  Obihinal  Law— BviDENOB  —  Motior  to 
Btbikb. 

Aa  a  general  role,  motions  to  strike  tes- 
timony that  baa  been  introduced  In  a  proaecu- 
tlon  for  homicide  must  be  predicated  upon  some 
feature  of  Irrelevancy,  incompetency,  legal  in- 
admissibility, or  impertinency  in  the  testimony 
Itself,  and  testimony  should  not  be  stricken  on 
the  ground  that  it  is  not  sufficient  proof  of 
what  was  intended  to  be  proved  by  the  party 
Introducing  It 

[Ed.  Note. — For  cases  iu  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  i  1639.] 

S.  HOMIOIDB— BVIOBNCB— MoTIVB. 

In  a  prosecution  for  homicide,  testimony 
as  to  pending  litigation  between  the  deceased 
and  the  defendant  at  the  time  of  the  homicide 
is  not  rendered  inadmissible  because  "it  was 
not  shown  that  there  was  any  personal  feeling 
or  words  between  them." 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Homicide,  f  323.J 

4,  Obihinai,  La.w— AppeaIt— AaaxomcBnT  or 
Bbbob. 

In  the  absence  of  proper  objections  and 
exceptions,  an  assignment  of  error  that  tbe 
court  erred  in  tbe  manner  of  Its  cross-examina- 
tion of  the  defendant,  a  witness  for  bichself, 
cannot  be  considered  by  the  appellate  court. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Homldde,  K  2065,  2644.] 

&  WrrRBBB—IlCPBAOBlBNT. 

In  a  criminal  prosecution  a  defendant  tak- 
ing the  stand  as  a  witness  may  aa  a  witness  be 
impeached. 

[Ed.  Note. — ^For  cases  In  polnL  see  vol.  50, 
CeaU  Dig.  WitneNMi,  ||  1118.  1129,  llSOi] 


G.  Cbimiital  Law— Appeal— Hi vnw. 

In  the  absraoe  of  proper  exceptions  to  the 
rulings  of  the  court  In  admitting  or  In  reject- 
ing testimony,  such  rulings  will  not  be  consid- 
ered when  assigned  as  error  in  the  appellate 
court. 

[Bd.  Note, — Tm  cases  in  point,  see  vol.  16, 
Cent  Dig.  Orisdnal  Law,  1  &62.] 

7.  WrrnESS— AoouuD  Afl  WimBss— Ihpiach- 

UBNT. 

Where  In  a  criminal  prosecution  the  d» 
fendant  has  testified  as  a  witness,  the  testimony 
of  other  witnesses  as  to  the  credibility  of  the 
defendant  "as  a  witness  In  the  case  being  tried" 
Is  inadmissible,  and  should  be  stricken  on  mo- 
tion, since  the  credibility  of  the  defendant  as 
a  witness  In  the  case  being  tried  is  a  quffiitlon 
for  the  jury  to  determine.  The  inquiry  should 
he  confined  to  the  general  reputation  of  the 
defendant  for  truth  and  veracity,  as  affecting 
his  testimony  In  any  and  all  cases  In  which  he 
may  be  a  witness. 

[Ed.  Note.— For  cases  In  point  see  voU  60, 
Cent.  Dig.  Witnesses,  If  im;  U20.] 

8.  HoiaOIDB— EVIDBNOB. 

In  a  prosecution  for  homicide,  where  the 
testimony  shows  that  the  difficulty  was  precipi- 
tated by  the  threat  of  the  deceased.  In  the 
presence  of  the  defendant,  to  take  possession 
of  a  hog  on  the  premises  of  the  defendant,  the 
hog  being  claimea  by  eadi  of  them  as  his  prop- 
er^, testimony  as  to  the  general  reputation  of 
the  deceased  for  bdng  unable  to  dlstingutsh 
between  his  own  hogs  and  those  ot  other  per^ 
SODS  is  not  relercnt  to  the  Issues  being  tried 
and  is  properly  excluded  on  objection  being 
made  thereto. 

[Bd.  Note. — ^For  eases  in  point,  see  vol.  vo. 
Cent  Dig.  Homicide,  |  812.] 

9.  CsiifiNAi.  Law— Appeal— ABnamcBNT  op 

Ebbob. 

Where  one  assignment  of  error  embraces, 
en  masse  the  refusals  of  the  court  to  give  several 
separate  and  distinct  instructions,  such  assign- 
ment of  error  will  not  be  considered  by  the 
appellate  court  except  so  far  as  is  necessary 
to  ascertain  If  any  one  of  the  several  Instruc- 
tions thus  aggregated  under  one  assignment  of 
error  was  properlj  refused,  and,  if  so  found, 
the  assignment  fails. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  8  295&] 

10.  Sam»— Instbuctionb— Pbovinob  or  Jdby. 
In  a  prosecution  for  homicide,  a  charge 

that  "in  this  case  the  evidence  shows  that  the 
defendant  was  and  is  justified  under  the  law, 
in  taking  the  life  of  tbe  deceased,  upon  the 
ground  of  self-defense,  and  your  verdict  should 
be  in  favor  of  the  defendant,"  should  be  re- 
fused as  invading  the  province  of  the  jury 
where  there  was  evidence  tending  to  show 
the  guilt  of  the  defendant,  and  tbe  facts  on 
which  self-defense  was  claimed  were  disputed. 

[Ed.  Note. — For  cases  In  point,  see  voL  26, 
Oent  Dig.  Homicide,  (  621.] 

11.  Saub. 

The  refusals  to  give  requested  Instructions 
are  not  erroneous  where  the  dhargea  given 
by  the  court  fully  and  correctly  covered  the 
case,  and  especially  where  the  requested  in- 
structions are  not  correct. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  2011,  2017.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Banta  Rosa  County; 
Francis  B.  Carter,  Judge. 

J.  U.  Maloy  waa  convicted  of  manalauffb:* 
ter  and  brings  aroe*  Affirmed* 
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T.  F.  West  for  plalatlfl  In  error.  W.  H. 
■lite,  Atty.  Gon.,  for  ttw  State. 

WUITFIBLD,  J.  Uptm  an  indictment  for 
the  murder  of  William  Boyett,  the  plaintiff 
tn  error  was  oonvlcted  ot  manalaii^tw  In 
the  drcolt  court  for  Santa  Bosa  county,  and 
iHlnge  writ  of  wror. 

At  the  trial  the  atate  attorney  asked  one  of 
the  wltnesBee  for  the  state  if  he  knew 
whether  or  not  there  had  been  any  distorb- 
ance  or  litigation  about  land  between  the  de* 
fendant  and  the  deceased  before  the  bomi- 
dda  The  witness  answered  that  a  lawsnit 
between  them  about  some  land  was  begun 
about  a  year  befme  and  had  not  been  tennin- 
ated.  The  defendant  then  objected  to  the 
question  and  moved  to  strike  the  answer  on 
the  ground  "that  it  waB  not  shown  that  there 
was  any  personal  feding  ox  words  between 
them.  The  fact  that  there  was  litigation  is 
not  sufficient"  The  court  overmled  the  ob- 
jection and  motlML  to  strike,  and  an  acep- 
tlon  was  taken.  The  introduction  of  the 
testimony  as  to  the  existence  ot  litigatlott 
between  the  deceased  and  the  defendant  at 
ttie  time  of  the  homicide  was  not  Improper 
for  the  pnrpoee  ot  showing  the  state  of  per^ 
sonal  feeling  between  the  parties  and  as  dis- 
closing a  motive  for  the  homicide.  See  John- 
son V.  State,  24  Fla.  162,  4  South.  S36;  Smith 
V.  State.  48  Fla.  SOT.  87  South.  573;  Blnns  v. 
State.  57  Ind.  46.  26  Am.  Bep.  48;  Underbill 
on  Crim.  Bv.  S  823;  Abbott's  Trial  Brief, 
Criminal  Causes  ^d  Sid.)  643. 

The  motion  to  strike  the  testimony  as  to 
the  litigation  between  the  deceased  and  the 
defendant  was  not  on  the  ground  of  irrelev- 
ancy, incompetency,  legal  Inadmlaalbillty.  or 
impertinency,  but  on  the  ground  that  it  was 
not  sufficient 

A  motion  to  strike  out  evidence  that  has 
been  Introduced  In  a  cause  must  be  predi- 
cated upon  some  feature  of  irrelevancy,  in- 
competency, legal  inadmlBsiblUty,  or  Im- 
pwtlnency  in  the  evidence  Itself,  and  not 
upon  the  ground  that  it  is  not  sufiactent 
This  Is  the  rule  In  civil  causes  and  1b  appli- 
cable generally  to  criminal  cases.  See  Walk- 
er v.  Lee  (Fla.)  40  South.  881;  Wilson  T. 
Johnson  (Fla.)  41  South.  898;  Wilcox  v. 
Stephenson,  30  Fla.  377,  11  South.  659.  Evi- 
dence win  not  be  stricken  out  on  motion  on 
t2ie  ground  that  it  is  not  aufflclent  proof  of 
what  was  Intended  to  be  proven  by  the  party 
Introducing  IL  See  State  t.  Cardou,  11  8.  a 
195,  text  240. 

The  testimony  as  to  pending  litigation  be- 
tween the  deceased  and  the  defendant  at  the 
time  of  the  homicide  was  not  rendered  inad- 
missible because  "It  was  not  shown  that 
there  was  any  personal  feeling  or  words  be- 
tween them,"  and,  consequently,  the  motion 
to  strike  such  testimony  was  properly  over^ 
ruled. 

It  Is  assigned  as  error  that  "the  court  erred 
In  the  manner  of  Its  cross-examination  of  the 
defendant,  a  witness  for  himself,**  Mo  ob- 


jections or  exceptions  appear  to  have  been 
made  or  taken  to  the  questions  asked  the 
witness  by  tbe  court,  and  them  fa  apparently 
no  ground  tot  excq^tlona.  In  the  absence  of 
proper  objections  and  exceptions,  this  aastsn- 
ment  of  error  cannot  be  conddered  here.  See 
Boten  V.  State.  81  Fla.  S14, 12  Sontb.  810; 
lAWxence  v.  State,  46  Fla.  42, 84  South.  87. 

An  asdgnment  of  error  that  **tlie  conrt 
erred  In  permitting  the  state  to  offer  testi- 
mony showing  that  the  general  reputattoi  of 
tiie  defendant  for  truth  and  voacity**  cannot 
be  ctmsidored,  since  no  exertion  was  taken 
to  tbe  nillng  of  tbe  court  overruling  an  ob- 
jection to  such  testimMiy.  Shepherd  v.  Stated 
8Q  FbL  874, 18  South.  778;  Sylvester  r.  State, 
46  Fla.  166.  36  Soutii.  142;  Caldwell  v.  State 
(Fla.)  89  South.  18&  A  defendant  taking  the 
stand  as  a  witness  may  as  a  witness  be  im- 
peached as  any  other  witness.  2  Tngmore  on 
Bvldence^  I  890;  Abbott's  Trial  Brief,  Crim- 
inal Causes  ^  Bd.)  399.  See,  also.  Hart  t. 
State.  38  Fla.  39.  20  South.  806;  Qreen  v. 
Stete.  40  Fla.  191,  text  199,  23  South.  851; 
Hilton  v.  State,  40  Fla.  251.  24  South.  60; 
Wallace  v.  State,  41  Fla.  547.  26  South.  713; 
WUson  V.  State,  47  Fla.  118,  86  Soutit.  580. 

There  Is  an  assignment  of  error  that  "the 
court  erred  in  refusing  to  permit  the  witness 
Franklyn  to  testify  that  the  defendant  was 
worthy  of  belief  in  this  case." 

The  defendant  having  testified  In  his  own 
behalf,  the  state  called  a  witnras,  Peter 
Franklyn,  to  testify  as  to  the  reputation  of 
the  defendant  for  truth  and  veracity.  On 
cross-examination  the  witness  was  asked  if 
the  defendant  was  worthy  of  belief  in  this 
case.  The  answer  was:  "Tes,  it  seems  he  la 
from  what  he  has  told  me,  and  what  X  know." 
This  answer  was  stricken  by  the  court  and 
an  exception  taken.  The  action  of  the  court 
was  entirely  proper,  since  the  credibility  of 
the  defendant  as  a  witness  in  this  case  was 
a  question  for  the  Jnry  to  determine  without 
the  aid  of  the  opinion  of  another  witness  as  to 
such  credibility.  The  Inquiry  should  have 
been  confined  to  tbe  general  reputetlon  of  the 
defendant  for  truth  and  veracity  as  affecting 
his  testimony  in  any  and  all  cases  in  which 
be  may  be  a  witness.  See  Nelson  v.  Stete,  32 
Fla.  244,  13  South.  861;  Mercer  v.  Stete.  40 
Fla.  216.  24  South.  164,  74  Am.  St  Rep.  136. 

Tbe  defendant  asked  a  witness  If  he  knew 
"what  tbe  deceased's  general  reputetlon  for 
being  able  to  distinguish  between  hia  own 
proper^  and  bogs  and  that  of  other  people 
was?"  Objections  to  the  questions  were  sua* 
talned  and  exceptions  were  taken.  The 
homicide  grew  out  of  a  dispute  as  to  the 
ownership  of  a  hog,  and  it  is  suggested  In  the 
brief  for  the  plaintiff  In  error  that  If  the 
deceased  had  a  general  reputetlon  tn  the 
community  of  being  unable  to  distinguish 
between  his  own  h<^  and  the  hogs  of  other 
people,  evidence  of  it  should  have  been  per- 
mitted in  order  to  throw  light  upon  tbe  acte 
and  conduct  of  tbe  parties  engaged  In  the 
difficulty. 
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Tbe  testimony  tends  to  show  that  the 
difficulty  was  precipitated  by  the  threat  of 
the  deceased  in  the  presence  of  the  defendant 
to  take  possession  of  a  hog  In  a  pen  on  thu 
premises  of  the  defendant;  the  hog  b^g 
claimed  by  each  of  them  as  his  property.  In 
this  state  of  the  case  it  cannot  be  said  that 
testimony  as  to  the  general  reputation  of  the 
deceased  for  being  able  to  distinguish  be- 
tween his  own  hogs  and  those  of  other  per- 
sons would  be  relevant  to  the  Issura  being 
tried.  Therefore  the  objections  to  the  qnee- 
tlons  were  properly  sustained. 

One  of  the  assignments  of  error  Is  that 
"the  court  erred  In  refusing  to  give  special 
charges  requested  by  the  defendant,  number- 
ed one,  two,  five,  six,  seven,  nine,  ten,  eleven, 
twelve,  and  thirteen."  This  one  assignment 
of  error  embraces,  en  masse,  the  refusals  of 
the  court  to  give  ten  several  requested  In- 
structions, and  under  the  rule  established  In 
this  court  the  assignment  will  not  be  con- 
sidered except  so  far  as  is  necessary  to  ascer- 
tain If  any  one  of  the  several  instructions 
thus  aggregated  under  one  assignment  was 
properly  refused.  Lewis  v.  State,  42  Fla. 
2Ci3,  28  South.  807;  Easterlln  v.  State,  48  Fla. 
665,  31  South.  SSO;  Sggart  v.  State,  40  Fla. 
527,  25  Sooth.  144;  Jones  v.  State,  44  Fla.  74, 
82  South.  793;  McCoggle  v.  State,  41  Fla. 
525,  26  South.  734;  Klrby  v.  State,  44  Fla.  81. 
82  South.  836;  PIttman  v.  State,  45  FIs.  91,  84 
South.  88;  Shiver  v.  State^  41  Fla.  630,  27 
South.  36;  Orlffln  v.  State,  48  Fla.  42.  87 
South.  209;  Famell  v.  State,  47  Fla.  90,  36 
South.  165. 

The  requested  instruction  numbered  one 
refused  by  the  court  was  as  follows:  "In  this 
case  the  evidence  shows  that  the  defendant 
was  and  Is  Justified  under  the  law.  In  taking 
the  life  of  the  deceased,  upon  the  ground  of 
self-defense,  and  your  verdict  should  be  In 
fftvor  of  the  defendant" 

This  Instruction  was  clearly  Improper  as 
It  invaded  the  province  of  the  Jury  and  was 
not  Justified  by  the  facts  of  this  case,  since 
there  was  evidence  of  the  guilt  of  the  defend- 
ant, and  the  facts  on  which  self-defense  was 
claimed  were  disputed.  See  McCray  v.  State, 
46  Fla.  80,  84  South.  5;  Boykln  v.  State,  40 
Fla.  484,  24  South.  141;  WUson  v.  State,  47 
Fla.  118,  36  South.  080;  Leaptrot  v.  State 
(Fla.)  40  South.  616. 

Having  found  one  of  the  refused  Instruc- 
tions assigned  en  masse  to  have  been  er- 
roneous and  properly  refused,  the  assignment 
j>t  error  will  not  be  further  considered.  Mc- 
Coggle V.  State,  41  Fla.  525,  26  South.  734. 

The  denial  of  a  motion  for  new  trial  Is  as- 
signed as  error,  and  among  the  grounds  of 
the  motion  are  the  refusals  of  the  court  to 
f^ve  the  several  instructions,  except  the  first, 
mentioned  In  the  assignment  of  error  last 
above  referred  to,  so  the  plaintiff  in  error 
will  have  the  benefit  of  review  of  the  rulings 
on  all  the  refused  charges. 

The  Instructions  asked  by  the  defendant 


and  refused  by  the  court  numbered  2,  5,  6,  *. 
9,  10,  11, 12,  and  IS  have  been  carefully  con- 
sidered, and  we  are  of  the  opinion  that  they 
were  properly  refused  because  the  charges 
given  by  the  court  fully  and  cwrectly  covered 
the  case,  and  because  the  requested  Instruc- 
tions wwe  not  correct  in  that  they  did  not 
contain  the  propositions,  respectively,  that 
the  defendant  must  have  believed  It  was  nec- 
essary to  fire  the  fatal  shot  in  order  to  avert 
a  real  or  reasonable,  apparent,  imminent  dan- 
ger  to  the  defendant,  and  that  In  order  to 
be  Justified  on  the  ground  of  self-defense  the 
defendant  must  have  used  all  reasonable 
means  within  his  power  and  consistent  with 
his  own  safety  to  avoid  danger  and  to  avert 
the  necessity  of  taking  the  life  of  the  de- 
ceased. See  Blantcn  t.  State,  (filed  this  day) 
41  South.  789. 

This  disposes  of  all  the  points  argned  for 
the  plalntifC  in  error. 

The  Judgment  Is  affirmed. 

SHACKLBFOBD,  a  J.,  and  COOKBBLL, 

J.,  concur. 

TAYLOR.  HOGKEB.  and  FABKHILL, 
JJh  concur  In  the  opinion. 


(117  lA.) 

No.  i6.osa 

STATD  V.  BUSH  et  aL 

(Supreme  Court  of  Ixmisiana.  June  A.  1906L 
Behearing  Denied  June  27,  1906.) 

1.  Oeiminal  Law— Appeal— Ob jbctiohs  to 

Gbabob. 

Objections  to  the  charge,  not  made  before 
verdict,  will  not  be  considered  on  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  vd.  14h 
Cent.  Dig.  Criminal  Law,  f  2asi] 

2  iNniOIUBNT— MOTIOH  TO  QUASH. 

Motion  to  quash  on  the  Eround  <tf  the  in- 
competency  of  one  of  the  grand  Jurors  cornea  too 
late  after  plea. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  %  473.} 

8.  GBAnn  Jiibt— Disquautication  ovJubok. 

Being  charged  wiu  an  offense  not  c(«nisa- 
ble  b7  the  grand  Jury — ^for  Instance,  the  breudi 
of  a  municipal  ordinance — does  not  disqualify 
a  grand  juror. 

4.  JUBT— COMPKTKHOT  OW  JUBOB. 

A  Jnror  who  has  declared  that  he  thinks 
he  Is  incompetent,  because  the  deceased  was  bis 
friend,  but  who,  on  beins  farther  questioned, 
says  that,  if  sworn  as  a  juror,  he  will  try  tbe 
case  according  to  the  law  and  the  evidence.  Just 
as  If  be  had  not  known  the  deceased,  ia  com- 
petent It  is  not  for  the  Jnror  to  decide  wheth- 
er he  is  competen^  but  for  the  court 

[Ed.  Note. — For  cases  in  point,  see  voL  81. 
Cent  Dig.  Jury,  U  437.  594.] 

(Syllabna  by  the  Court.) 

Ap[>eal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

A.  P.  and  Madden  Bush  were  Indicted  for 
murder.  A.  P.  Bush  was  found  guUty*  and 
appeals.  Affirmed. 
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Eaatner  ft  Land.  Lewell  Colbert  Batler, 
and  Andrew  Jackson  Murfl,  for  appellant 
Waltm  Onion,  Atty.  Qen.,  and  James  Martin 
Foster,  Diat  Att^.  ^^ewls  Onion  and  Wise, 
Randolph  A  Bandall.  of  oonnsel).  for  the 
State. 

PROVOSTT,  J.  Tbe  defendant  A.  P.  Buah 
was  gonnd  guilty  of  murder  without  capital 
punishment 

He  applied  for  a  new  trial,  on  tbe  ground 
of  error  In  the  charge  of  tbe  judge.  In  over- 
nillnff  the  motfoa  tbe  Judge  said: 

"The  testlmoDT  in  this  was  closed  about  8 
o'clock  p.  m.,  Tuesday,  March  6th,  and  Just 
before  the  court  was  adjourned  at  10  o'clock 
a.  m.,  Wednesdar,  counsel  for  the  defendant 
requested  that  the  court  reduce  its  charge  to 
the  jury  to  writing,  whereupon  the  court  ex- 
prcsBed  acquiescence  to  said  request  and  then 
and  there  requested  said  counsel  to  hand  in 
any  special  instruction  he  desired  to  have  in- 
corporated in  the  charge  of  the  court  to  the 
Jury.  Whereupon  said  counsel  answered  he  had 
none  to  offer,  but  preferred  to  wait  until  he 
heard  the  charge  of  the  court  Further,  when, 
on  the  afternoon  of  Wednesday,  March  7th,  tbe 
court  had  given  the  jury  the  written  charge 
as  found  in  the  record  in  this  case,  the  court 
addressed  the  attorney  in  this  case  for  tbe  state, 
as  well  of  those  of  the  defendant,  if  they  liad 
any  special  instruction  which  they  desired  to 
be  given,  and  after  time  to  confer  the  attorneys 
on  both  sides  answered  In  the  negative,  and  no 
objection  to  the  charge  as  given  by  the  court 
was  made  known,  and  no  exception  taken, 
whereupon  the  Jnry  retired  to  consider  its  ver- 
dict, and  after  due  consideration  returned  a 
verdict  before  ajoumment  on  the  afternoon  of 
Wednesday,  March  7th,  whereupon,  after  hav- 
ing the  jury  polled  and  its  unanimity  ascertain- 
ed, the  jury  was  discharged,  and  the  court  ad- 
journed. And  no  objection  to  the  charge  of  the 
Jury  being  made  known  to  the  court  until  coun- 
sel for  defendant  presented  a  motion  for  new 
trial  at  motion  hour  on  tbe  morning  of  March 
10th,  the  court  overruied  said  motion  as  com- 
ing too  late,  and  for  the  further  reason  that 
no  injury  to  the  accused  was  done,  and,  further, 
that  tbe  legal  doctrine  set  forth  in  the  charge 
objected  to  in  the  motion  for  new  trial,  though 
uij^  by  the  attorneys  for  tbe  state  in  their 
argument  before  the  jury,  was  not  replied  to 
or  dissented  from  by  counsel  for  defendant  in 
argument" 

Under  the  above  clrcumatanceg,  the  qnea- 
tlon  now  presented  Is  whether,  not  baTlng 
made  any  objection  to  the  charge  of  the  Jodge 
when  thus  required  to  make  known  any  be 
mt^t  have,  the  defendant  waa  atlll  In  time 
to  nrge  the  objections  on  new  tilal,  or  can 
be  permitted  to  nrge  Ihem  In  this  court  We 
think  not 

The  well-nlgh  nnlTerBsUy  accepted  role, 
both  in  dvll  and  criminal  cases,  Is  that  ob- 
jections to  the  charfce  of  the  court  will  not 
be  comddered  on  appeal  unless  made  before 
verdict  2  Oyc.  700,  1049;  Ency.  F.  &  P.  Vol. 
8.  p.  253;  12  Cyc.  606,  667;  State  t.  Mc^ 
Clanaban,  9  La.  Ann.  210;  State  v.  Gbc^in 
10  La.  Ann.  458. 

In  the  case  of  State  t.  Ricks,  82  La.  Ann. 
109S.  this  court  made  a  departure  from  that 
rule,  and  held  that,  where  the  charge  had 
been  written  and  was  In  the  record,  any  er- 


rors therein  would  be  reviewed.  Shortly 
af terwarda,  however,  when  the  case  wa»  In- 
voked as  authority,  hi  State  t.  Bealrd,  34 
La.  Ann.  104,  before  the  same  Judges,  tho 
court  referred  to  It  In  tbe  fbllowing  terms: 


"Although  in  writing,  the  judge's  charge 
not  excepted  to.  We  held  in  State  v.  Bkks, 
82  La.  Ann.  1008,  that,  where  the  charge  was 
In  writing  and  embodied  in  the  record,  we  would 
notice  errors,  under  proper  assignment  thereof, 
although  not  presented  by  bill  of  exceptjoos. 
While  not  now  overmllng  this  opinion,  which, 
however.  Is  contrary  to  prior  authority  (State 
v.  Chopin,  10  La.  Ann.  458),  and  therefore 
to  be  strictly  construed,  we  deem  it  ptttpa  to 
say  that  it  Is  In  every  way  preferable  that 
charges  should  be  excepted  to  when  given.  In 
order  that  the  judge  may  have  an  opportunity 
of  explaining  or  correcting  his  charge  at  tbe 
time;  otherwise,  the  defendant  would  be  at 
liberty  to  take  his  chances  of  acquittal  on  the 
charge  as  delivered,  and,  if  convicted,  to  urge 
his  objection  in  subsequent  proceedings. 

"Only  in  case  of  gross  and  unambignooa  «^ 
ror  wiU  we  sustain  M>JectionB  to  the  charge  not 
made  and  presented  tiy  bill  of  excepti<nu  at 
time  of  delivery." 

And  about  the  same  time  In  anotho-  case 
(State  T.  CnrUfl,  84  La.  Ann.  1214)  the  same 
judges  said: 

"In  a  case  of  Rtcka,  82  La.  Ann.  1098,  which 
he  quotes,  It  appeared  that  the  obnoxious  charge 
had  been  given  to  the  Jury  'In  writing  and  was 
embodied  in  the  record,'  which  is  not  tbe  case 
here.  That  dedsion  had  been  subsequMitly  re- 
viewed by  us,  and  has  been  couslderaUy  mod- 
ified in  the  Case  of  Bealrd  et  al.,  34  La.  Ann. 
106,  where  we  showed  the  danger  of  abuse  in 
allowing  the  accused  to  complain  on  appeal  of  a 
charge,  even  in  writing,  to  which  he  had  not 
objected  or  excepted  when  It  was  given,  by 
which  course  be  Srould  be  at  liberty  to  take  his 
chances  of  acqalttal  on  the  charge  as  delivered, 
and,  if  convicted,  to  urge  his  ojections  in  sub- 
sequent proceedings.'  And  without  absolutely 
overruling  the  previous  opinion  we  laid  down 
the  following  rule :  *Only  tn  cases  of  gross  and 
unambiguous  error  will  we  sustain  objections  te 
the  charge  not  made  and  presented  of  Mil  of 
exceptions  at  time  of  delivery.* " 

It  would  seem  to  be  plain  that  tbe  authors 
of  tbe  Ricks  decision  refrained  from  absolute- 
ly overruling  it  simply  because  the  necessity 
of  doing  BO  could  be  avoided  by  deciding 
tbe  case  on  other  grounds  and  because  a 
court  la  always  reluctant  to  overrule  Itself. 

One  year  thereafter.  In  the  case  of  State  v. 
Sheard  &  Smith,  85  La.  Ann.  6^  the  same 
judges  said: 

"This  charge,  when  glvra,  was  not  objected  to 
in  the  court  below,  no  bill  of  exceptions  was 
taken  to  it,  and  from  aught  that  appears  in  the 
record  there  ia  nothing  to  show  that  it  was' 
not  fully  acquiesced  in  by  the  accused  when 
delivered,  and  the  first  complaint  heard  of  it 
is  In  this  court.  In  the  counsel's  argument ** 

The  court  referred  to  the  Blcka  Case,  and 
underscored  tbe  qnaliflera  "gross  and  unam- 
biguous"  in  the  sentence: 

"Only  in  cases  of  gross  and  onamMgnous  error 
will  we  sustain  objecdona  to  tbe  diarge  not 
made  and  presented  by  bill  of  exceptions  at 

time  of  delivery." 
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Justice  Levy,  who  bad  been  the  <aean  of 
the  court  In  the  RlckB  deelrion,  was  aacceed- 
ed  on  the  bench  by  Jnstice  Maiming,  a  recog- 
nized authority  In  crlmlDal  law,  and  tlie  lat- 
ter, at  the  flrat  opportunity,  expressed  him- 
self, speaking  for  the  court,  in  the  case  of 
State  T.  Riculfi,  36  La.  Ann.  770,  as  follows: 

"The  errors  assi^ed  are  alleged  mlsdirectlonfl 
-of  the  court  in  its  ciiarge  to  the  jury,  a  mode  of 
presenting  such  matters  for  review  so  nnuaual, 
And  so  contrary  to  estabiished  practice,  that 
the  prisoners*  counsel  have  found  it  necessary 
to  offer  an  explanation  to  excuse  it,  in  the 
circumstance  tliat  the  charge  was  delivered  late 
at  night  They  asserted,  however,  that  their 
Tight  to  submit  these  matters  for  review  under 
that  form  *reats  upon  repeated  adjudications  of 
this  court*  Eight  cases  are  cited  as  sustaining 
this  assertion,  one  of  them  being  a  civil  cause, 
and.  of  oonrse,  wholly  out  of  the  domain  of  the 
«abject,  and  not  one  of  the  others,  with  a  single 
exception,  sustaining  or  countenancing  the  prac- 
tice. That  exception  in  State  t.  Kicks,  32  La. 
Ann.  1098,  which  was  qualified  on  the  first  op- 
l>ortoni^  the  court  hsd  to  intimate  its  cor* 
rectness  (State  t.  Beaird,  34  Ann.  104), 
and  whidi  is,  as  there  admitted,  contrary  to 
authority,  and  again  in  State  v.  Onrtis  (not 
yet  officially  published)  41  Sooth.  68,  and  may 
now  be  considered  as  overmled. 

"The  reason  why  this  practice  is  not  per- 
mitted Is  obvious.  By  it  the  jndge  had  no 
importDnity  to  explain  his  charge — none  to  state 
uat  as  given,  it  was  pertinent  to  the  facta 
of  the  case,  and  that  a  fuller  chaige  was  not 
demanded  by  the  circumstances  attending  the 
commfsBion  of  the  act  for  which  the  defendant 
is  xvoseented.  Bills  of  exceptlonB  should  have 
been  taken  to  those  parts  ot  the  Judge's  charge 
which  were  deemed  to  be  wrong,  which  will  al- 
ways bring  them  up  with  the  judge's  reasons, 
and  such  facts  as  are  necessary  to  show  how 
the  law  was  applied.  They  cannot  be  examined 
on  an  assignment  of  errors.  E}ren  a  bill  of  ex- 
ception, taken  to  the  charge  as  a  whole,  is 
not  allowed.  State  v.  Chopin.  10  La.  Ann.  458. 
An  assignment  of  errors  in  criminal  practice  is 
for  another  purpose  ttuui  correction  of  the 
■charge  of  the  court" 

The  case  was  one  of  murder,  In  which  a 
▼erdlct  without  capital  punishment  had  been 
found,  and  the  Judgment  was  affirmed.  The 
Blcks  Case  was  expressly  overruled. 

So,  likewise,  the  case  of  State  v.  Bird,  S8 
La.  Ann.  497,  was  a  case  of  murder  without 
capital  punishment  In  *t,  after  referring 
to  the  cases  berelnabove  mentioned,  the  court 
«ald: 

''The  correctness  of  the  assumed  misdirections 
of  the  Jadge  in  his  charge  to  the  jury  cannot 
be  heard  and  determined  by  way  of  motion  for 
new  trial.'' 

In  State  r.  Ferguson,  87  La.  Ann.  01,  a  case 
ot  conviction  tar  monalangbter  on  a  cbai^ 
•of  murder,  the  court  said: 

"Sudi  a  course  illustrates,  more  forcibly  than 
any  reasoning  which  we  could  adopt,  the  wis* 
-dom  of  the  now  settled  rule  that  an  assignment 
of  errors  Is  not  the  legal  mode  of  inviting 
review  by  an  appellate  court  of  alleged  errors 
In  the  chaige  of  the  trial  Judge. 

"The  special  charge  whiut  Is  urged  to  be 
erroneous  must  be  objected  to  at  the  time  that 
it  is  given,  or  the  complaint  cannot  be  heeded. 
The  charge  of  the  jodge  must  not  be  confounded 
with  a  thesis  on  criminal  law,  to  which  hy- 
4>ereritlcal  reversion  is  invited  by  counsel  of  the 


party  convicted.  The  lav  oontemplatea  it  as  a 

synopsis  of  the  principles  whldi  should  control 
uie  trial,  and  jnrisprudence  has  established  the 
rule  tlmt  by  a  timely  objection  the  accused  may 
secure  the  oorection  of  any  unguarded  or  erron- 
eous utterance  or  an  explanation  of  any  doubt* 
ful  expression  which  may  tiave  occurred  in  the 
judge's  instructions.  And  this  court  has  more 
than  once  empliatically  declared  that  it' will  no^ 
tolerate  the  vicious  practice  under  which  the 
acused  would  take  his  chances  of  an  acquittal 
under  a  charge  not  objected  to  at  the  time,  and, 
if  convicted,  to  escape  from  the  verdict  by 
subsequently  alleging  errors  in  the  identical 
charge  which  had  gone  without  objection. 
State  V.  Beaird,  84  La.  Ann.  106;  Stete  v. 
Curtis,  84  La.  Ann.  1218;  .State  t.  Bienlfl, 
80  La.  Ann.  774." 

In  State  t.  Helton,  87  La.  Ann.  77,  where 
the  sentence  of  death  bad  been  imposed,  and 
where  a  bill  of  exception  had  been  taken  "to 
the  entire  charge  of  the  coart,"  and  an  as- 
signment of  errors  had  been  filed,  and  where 
the  charge  had  bem  in  writing,  the 
court  refused  to  consider  the  objection,  cit- 
ing the  Gases  of  Rlculfl  and  Ferguson 

Thus  the  doctrine  of  the  Case  of  Blcks 
was  thoroughly  and  ^pbatlcally  repudiated. 

In  the  case  of  State  t.  Mat^,  45  La.  Ann. 
11S5,  14  South.  141,  the  court  said: 

"The  third  ground,  leveled  at  a  sentence  in  the 
Judge's  charge,  was  set  up  for  the  first  time 
after  verdict  This  court  has  repeatedly  de- 
clared it  to  be  the  duty  of  the  accused,  at  the 
time  a  charge  is  made,  to  make  known  any 
objections  he  might  liave,  to  the  end  that  xhe 
Judge's  notice  may  be  drawn  to  them  and  en- 
able him  to  either  strike  oat,  modify,  or  oilarge 
the  Instroctions." 

The  court  went  on,  however,  and  added  that 
it  bad  oamtned  the  errors  complained  of 
and  not  found  than  "  gross  and  unambigu- 
ous." 

Thereby  the  court  appeared  to  reinstate. 
In  a  measure,  the  doctrine  of  the  Blcks  Case, 
which  had  been  repudiated  in  the  Cases  of 
Blculfi,  Bird,  Ferguson,  and  Melton. 

In  State  T.Jones,  46  La.  Ann.  1395,  16  South. 
369,  a  case  in  which  the  death  penalty  bad 
been  imposed,  the  court  set  aside  the  verdict 
because  of  the  refusal  to  give  a  special 
charge,  although  no  bill  of  exception  had  been 
reserved.  And  In  State  v.  Thomas,  50  La. 
Ann.  148,  23  South.  250,  a  case  in  which  the 
death  penalty  had  been  imposed,  the  court 
set  aside  the  verdict  because  of  an  erroneous 
charge,  although  no  objection  bad  been  made 
below.  In  these  cases,  however,  the  rule 
by  which  the  chaise  to  the  jury  cannot  be  re- 
viewed unless  objected  to  before  verdict 
does  not  seem  to  have  attracted  the  attention 
of  the  court  It  U  not  only  not  discussed, 
but  not  even  alluded  to,  and  the  cases  of 
Bird,  Hiculfl.  Ferguson,  Meltcm,  and  Mack 
are  not  refened  to. 

In  the  case  of  State  t.  Wright,  104  La.  44, 
28  Sonth.  909,  the  court  refused  to  entertain 
an  objection  that  had  not  been  urged  below, 
and  dted  the  Cases  of  Bird  and  Blculfi,  hut 
added  that  a  ffiflCerent  mle  prevailed  In 
capital  cases,  and  cited  the  Cases  of  Jones 
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and  ThomaB,  npra,  «b  mOl  u  otber  cases; 
but  tbese  otber  cases  we  bave  found  not  to 
be  Is  pcdnt,  and  It  ia  not  apparent  why  tb^ 
were  cited.  The  court  does  not  seon  to  have 
obaerred  that  the  Case  of  Rlcnlfl  bad  been  a 
tapltal  case,  and  does  not  seem  to  have  bad 
Kb  attention  attracted  to  the  Case  of  Melton, 
which  had  also  been  a  capital  case,  nor  to 
the  Case  of  Fe^uson. 

In  State  t.  Bncella.  lOS  La.  S18,  29  South. 
967,  a  case  of  manslaughter,  the  court  said: 

*Trhen  Is  no  bfll  of  exception  to  the  charge 
nor  aBsismneot  of  errors  in  the  record.  Under 
these  circumstances  no  alleged  error  can  be  con- 
sidered, unless  the  charge  appears,  upon  its 
face,  to  be  glarlngbr  unjust  and  erroneous" — cit- 
ing the  Oases  of  Bealro,  Curtis,  FergDMUi,  Mel- 
ton, and  Mack. 

In  the  case  of  State  t.  Weet,  KM  La.  689, 
30  South.  11^  a  case  of  horse  stealing,  the 
court  formulated  the  rule  aa  in  the  Cases  of 
Bealrd  and  Curtis ;  that  Is  to  ear.  that  ob- 
jections to  the  charge  not  made  before  verdict 
wonld  not  be  noticed,  ezc^  In  cases  ot 
gross  and  unambiguous  error.  The  court  made 
no  reference  to  tiie  Cases  of  Bealrd,  Blculfl, 
Ferguson,  Melton,  and  Wright 

Recapitulating  the  for^c^ng,  we  find  that 
the  gaierally  accepted  rule  Is  that  objections 
not  made  btfore  verdict  cannot  be  listened  to 
on  appeal;  that  this  rule  had  been  adopted 
to  this  state  by  the  cases  of  State  t.  McClana- 
han,  9  La.  Ann.  210,  and  State  t.  Chopin,  10 
La.  Ann.  408,  and  had  stood  fbr  many  years, 
when  1^  the  case  of  State  Blcfcs,  S2  La. 
Ann.  1008,  it  was  orertbrown;  that  the  au- 
thors of  that  decision  almost  Immediately  re> 
cognized  that  th^  had  made  a  mistake,  and 
In  the  Oases  of  Bealrd  (84  La.  Ann.  106)  and 
Curtis  (34  La.  Ann.  1214)  sought  to  hedge 
declarli^  that  such  untimely  objections  would 
be  noticed  only  where  the  error  was  "gross 
and  unambiguous;"  that  soon  thereafter.  Jus* 
ttoe  Manning  having  succeeded  Justice  Levy 
on  the  bench,  the  court;  In  the  case  of  State  t. 
Riculfl,  86  La.  Ann.  770,  overruled  the  Blcks 
decision  root  andbranch;  thatthere-estabUsh- 
ed  rule  was  rigidly  applied  in  the  cases  of 
Bird  (38  La.  Ann.  497),  Ferguson  (87  La. 
Ann.  SI),  Melton  (37  La.  Ann.  77),  and  Mack 
(45  La.  Ann.  1155. 14  South.  141),  and  seraned 
to  be  well  and  Srmly  settled;  that  In  this 
iast-mentloned  case  the  court,  after  holding 
that  the  objections  could  not  be  considered, 
went  on  and  added  that  the  court  bad  nerer- 
theless  examined  the  errors  complained  of, 
and  found  them  not  to  have  been  gross  and 
unambiguous;  that  this  purely  casual  remark 
seems  to  have  opened  a  door  through  which 
the  doctrine  of  the  Ricks  Case,  as  sought  to  be 
muzzled  In  the  Bealrd  and  Curtis  Cases,  has 
crept  back  Into  our  jurisprudence,  without 
making  any  noise — that  is  to  say,  without  dis- 
cussion; that  the  Oases  of  Jones  and  Thomas, 
in  which  this  was  done,  were  shortly  fol- 
lowed by  the  Case  of  Wright,  In  which  the 
rule  was  again  held  to  be  in  full  force,  but 
Mt  to  have  sway  In  capital  cases;  that  In 


tlie  Cases  of  Proctila  and  West  the  court 
Ignored  the  distinction  thus  sought  to  be 
established  In  the  Wrisbt  Gase^  and,  agahi 
without  dlscQsrtcm,  went  bade  to  the  doctrine 
Uiat  gross  and  unambiguous  errors  would 
be  eramtned,  thoi^h  not  objected  to  befwe 
verdict 

It  must  be  admlted  that  the  sUte  ot  our 
Jurisprudence  on  this  point  Is  nnsatlstactixy. 
A  rule  of  almost  nnlTOrsel  Jurlspmdenoe,  and 
that  bad  long  prevailed  In  Ihls  stat^  was 
overthrown  without  discussion,  and  was, 
within  a  very  slurt  tim^  re-established  after 
tboroun^  discussion  and  giving  of  reasons, 
and  adhered  to  In  a  series  of  cases  Involving 
life  and  liberty,  and  then,  again  without  dis- 
cussion, waa  put  aside.  The  cause  of  this 
vacillati<m  Is  not  far  to  find.  The  rule  in 
question  in  one  of  tiiose  whldi  operate  with 
great  harshness  In  certain  cases;  and  the 
temptation  to  bend  it  becomes  overstrong. 
But  when  some  case  comes  up  wherein  Its 
wisdom  is  again  made  manifest,  as  In  the 
case  we  are  now  dealing  with,  it  is  dug  up 
and  again  brought  into  s«Ylc& 

The  charge  of  the  court  in  this  case  bears 
upon  Its  face  evidence  of  having  beai  pre- 
pared with  due  care,  and  there  can  be  no 
doubt  that  It  was  prepared  with  tiie  sole 
view  of  stating  the  law  correctly.  The  learn- 
ed judge  a  quo,  in  a  spirit  of  perfect  fairness, 
requested  counsel  to  submit  to  him  any  vecdal 
charges  they  might  wish  him  to  glve^  and 
after  delivering  the  diarge  asked  counsel  If 
th^  had  any  objection  to  It  and  counsel 
answered  th^  had  ncme. 

Under  these  circumstances,  the  sltematives 
presented  are  that  the  error  complained  of 
was  not  sufficiently  marked  to  attract  the  at- 
tention of  counsel,  or  else  that  counsel  noticed 
It,  but  thought  they  would  take  advantage  of 
It  by  letting  the  jury  render  a  verdict  whlcn 
would  be  valid  If  In  favor  of  their  client,  but 
Invalid  if  In  favor  of  the  state.  If  the  alleged 
error  failed  to  attract  the  attention  of  conu- 
sel,  the  reason  must  be  that  It  was  not  "gross 
and  unambiguous,"  and.  If  so,  It  Is  not  review- 
able, even  under  the  rule  of  the  Bealrd  and 
Curtis  Cases.  On  the  other  hand.  If  It  attract- 
ed the  attention  of  counsel,  and  they  deliber- 
ately abstained  from  having  It  corrected,  they 
must  be  considered  either  as  having  waived 
it,  or  as  having  designed  to  play  fast  and 
loose  with  the  court,  a  thing  they  could  not 
be  permitted  to  do.  Counsel  say  It  was  the 
duty  of  the  court  to  charge  the  jury  correctly, 
and  that  by  Interposing  they  would  hare 
prejudiced  their  case  before  the  Jury.  True,  the 
judge  must  charge  the  law  correctly,  but  he 
is  human,  and  therefore  fallible;  and  It  is 
recognition  of  this  that  the  law  requires  that 
In  every  case  the  accused  shall  be  represented 
by  counsel,  whose  Imperative  duty  It  shall  be 
to  call  the  Judge's  attention  to  any  error  he 
may  have  made  In  his  charge,  to  the  end 
that  the  same  may  be  corrected,  and  the  jury 
rightly  Instructed.  So  far  as  prejudicing  the 
case  is  concemedt  the  tbeoiy  ot  the  law  la 
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tli&t  barm  cannut  be  done  to  the  case  of  the 
aiTcused  by  having  the  court  correct  an  error 
prejudicial  to  htm  In  Its  charge. 

The  distinction  sought  to  be  established  In 
the  Wright  Case  between  capital  cases  and 
cases  not  capital  Is  one  not  sanctioned  by 
our  Jnrispmdeuce;  nor,  so  far  as  our  In- 
vestigation has  gone,  by  any  decision  else- 
Tvhere,  excepting,  possibly,  in  the  one  case  of 
People  V.  Leonardl,  143  N.  T.  360,  38  N.  E. 
372,  cited  In  8  E.  of  P.  &  P.  p.  257,  note.  It 
Is  a  distinction  that  conld  not  be  justified  on 
principle,  but,  at  best,  only  by  policy  or  ex- 
pediency, and  a  doubtful  expediency  at  that ; 
for  liberty  is  as  precious  as  life  in  the  eye  of 
the  law,  and,  if  all  share  the  celebrated  senti- 
ment of  Patrick  Henry,  "Give  me  liberty  or 
give  me  death,"  Is  likewise  so  in  facL 

No  better  founded  In  principle,  and  to  the 
same  extent  of  doubtful  expediency,  is  the 
distinction  sought  to  be  made  between  gross 
and  nnambignons  error  and  error  not  of  that 
character.  If  the  error,  though  gross  and  un- 
ambiguous, has  been  harmless,  It  Is  for  that 
reason  not  reviewable.  If,  on  the  other  band, 
though  not  gross  and  unambiguous,  yet  it  has 
brought  about  a  conviction  not  sanctioned  by 
the  law  of  the  land,  it  has  done  all  the  harm 
that  the  grossest  and  most  unambiguous  error 
might  have  done,  and  should  nnllt^  the  ver- 
dict If  slight,  and  yet  fatal,  the  accused  may 
say  of  It  what  Hercatlo  Mid  of  his  wound : 

TTis  not  BO  deep  as  a  well,  nor  so  wide  aa  a 
church  door;  but  'tis  enough,  'twill  serve.  Ask 
for  me  to-morrow,  and  you  will  find  me  a  grave 
man." 

The  error  In  the  Instant  case,  If  error  there 
was,  was  not  so  gross  or  nnamblgnoos  aa  not 
to  have  eluded  the  notice  of  the  Judge  a  quo, 
a  lawyer  of  large  experience  and  .recognised 
erudition  and  ability,  and  yet.  If  couns^  tor 
defendant  are  to  be  believed,  has  led  to  the 
unjuet  and  Illegal  condemnation  of  defendant 
Just  as  effectually  aa  the  grossest  and  most 
QDamblguona  error  might  have  done. 

Again,  where  is  to  be  found  the  Hue  of 
donarkatlon  betweoi  gross  and  unambiguous 
error  and  error  not  of  that  character?  Is  the 
court  to  trace  the  line  in  each  case  for  the 
iwrtlcniar  case?  Is  that  line  to  wave  back 
and  forth  as  the  spirit  of  the  moment  may 
move  this  court?  Is  this  court  to  be  a  law 
unto  Itself  in  determining  whether  a  partl(^ 
nlar  error  is  to  fall  on  this  or  that  side  of  this 
fanciful  or  arbitrary  line?  On  which  side  of 
the  line,  for  instance,  would  the  matter  Im- 
pugned as  error  in  the  Instant  case  be  assign- 
able? The  learned  counsel  for  defendant, 
iMicklng  themselves  with  authority,  say  on 
one  8ld&  The  learned  counsel  for  the  state 
are  clear  to  the  contrary.  In  all  reason,  this 
court  should  be  content  with  the  difficult  task 
of  determining  whether  particular  l^ai  pro- 
positions are,  or  not,  erroneous,  without  un- 
dertaking the  incomparably  more  difficult,  If 
not  Impossible,  task  of  assigning  degrees  to 
particular  errors.  What  stands  out  perfectly 


plain,  manifest,  and  certain  to  one  mlud  may 
prove  occult,  vague,  and  doubtful  to  another 
mind.  It  is  a  matter  of  everyday  experience 
that  Judges  will  bold  opposite  sides  of  a  legal 
proposition,  and  both  insist  that  their  side 
is  plainly  right;  and  the  other  side  plainly.  If 
not  absurdly,  wrong. 

Concluding  that  the  error  In  question  Is 
not  presented  In  such  shape  as  to  be  review- 
able, It  becomes  unnecessary  to  waste  time 
with  a  statement  of  It. 

The  next  contention  of  defendant  Is  that 
counsel  for  the  state  In  their  closing  argu- 
ment made  remarks  which  were  Improper, 
and  were  prejudicial  to  defendant  The  fol- 
lowing is  the  remark  in  question: 

"Snppose  a  schoolgirl  was  retaming  to  her 
home  along  some  unfreqaentcd  street  or  high- 
way, and  was  assaulted  by  a  drunken  brute; 
could  he  be  beard,  on  his  trial,  to  urge  his 
drunkenness  aa  an  excuse  or  palliation  of  his 
crime?" 

To  understand  defendantTs  objection  to  this 
remark,  It  Is  necessary  to  know  that  shortly 
before,  a  drunken  negro  named  Coleman  had 
outraged  and  murdered  a  young  0il  on  the 
outskirts  of  the  city  of  Bhreveport  as  she  was 
returning  home  from  school,  and  that  this 
had  aroused  the  Indignation  and  resentment 
of  the  people  of  Shrereport  to  snch  a  pitch 
that,  to  prevent  a  lynching,  state  troths  from 
other  parts  of  the  stete  had  had  to  be  sent 
to  Shreveport  and  kept  there  until  the  negro 
had  been  tried,  convicted,  and  executed. 
The  contention  is  that  the  I^pothetlcal  case 
thus  stated  by  counsel  for  the  prosecution 
was  a  transparent  allusion  to  the  Coleman 
Case,  and  was  well  calculated  to  prejudice 
the  Jury  against  the  accused. 

The  learned  Judge  says: 

"In  the  argument  of  this  case  Mr.  M.  C. 
Elstner,  of  counsel  for  the  accused,  very  stren- 
ously  urged  the  Intoxication  of  the  accused  as 
an  extenuation  of  the  homicide ;  and  when 
W.  8.  Wise,  of  counsel  for  the  state,  was  mak- 
ing the  closing  aivument,  he,  in  combatting 
the  argument  of  Mr.  Elstoer,  stated  a  hy- 
pothetical case  by  way  of  Illustration  of  the 
error  of  Mr.  Elstner  s  contention.  In  these 
words,  to  wit:  'Suppose  a  schoolgirl  was  re- 
turning to  her  home  along  some  un&egueuted 
street  or  highway  and  was  assaulted  and 
murdered  bv  a  drunken  hmte ;  could  he  be 
heard,  on  his  trial,  to  urge  his  drunkenness  as 
an  excuse  or  palliation  of  his  crime?' 

"Whereupon  Mr.  A.  J.  Marff,  of  coansel  for 
the  accused,  about  the  time  Mr.  Wise  was  con- 
cluding the  statement  of  his  hypothetical  case, 
without  rising  from  his  seat  stated  that  he 
excepted  to  the  remarks  of  Mr.  Wiw;  hut 
he  did  not  call  on  tbe  court  to  stop  or  repri- 
mand him,  nor  request  the  court  to  charge 
the  jury  to  disregard  said  objectionable  re- 

"Further,  the  court  will  say  that  while  the 
hypothetical  case  stated  by  eonnsel  ttx  the 
state,  In  some  of  its  outlines,  recalled  tbe 
Coleman  Cose,  referred  to  in  bill  of  eiceptions, 
it  was  so  wanting  in  those  features  of  tbe 
Coleman  Case,  that  had  ao  recently  stirred  the 
peopte  of  Caddo  Parish  to  summary  ven- 
gance,  that  the  court  failed  to  appreciate  the 
impn^riety  of  the  Ulnstration,  «r  that  any 
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injury  coold  be  done  to  defendant  or  any 

prejudice  aroused  against  blm." 

To  wblch  the  Judge  bere  Bays  the  counsel 
for  the  state  add  that  in.  urging  this  plea  of 
drunkenness  counsel  for  defendant  bad  called, 
into  requisition  all  the  resources  of  eloquence, 
and  evideutiy  wltb  telling  effect,  and  tbat 
for  undoing  tbeir  work,  and  potting  tbings 
tn  tbeir  true  llgbt,  It  became  necessary  for 
counsel  for  the  state  to  sbow  the  Jury  bow 
tbis  specious  doctrine  of  drunkenness  betag 
an  excuse  for  crime  would  work  in  practice, 
and  tbat  the  hypothetical  case  stated  did  no 
more  than  this. 

Be  tbis  as  It  may,  we  do  not  find  that  couu' 
sel  transcended  the  boands  of  legitimate  ar- 
gument. The  Illustration,  although  perhaps  a 
Tlvld,  or  even  a  lurid,  one,  was  nothing  more 
than  an  illustration,  a  loyal  weapon  of  foren- 
sic warfare.  Those  elements  of  the  Coleman 
Case  which  appealed  to  prejudice  had  no  ap- 
plication to,  and  as  a  consequence  could  have 
no  play  or  effect  in,  the  case  of  defendant, 
who  is  a  white  man  and  was  not  charged 
with  rape.  The  illustration  was  used,  not  to 
enforce  the  Idea  that  drunkenness  la  an  ag- 
gravation of  the  crime,  but  simply  tliat  it  is 
not  an  extenuation  of  it. 

Defendant's  other  contentions  are  submit- 
ted Id  the  brief  without  argument  They 
have  no  merit,  and  shall  be  disposed  of  sum- 
marily. 

The  motion  to  quash  was  filed  after  plea, 
and  was  based  upon  the  alleged  incompetency 
of  one  of  the  grand  Jurors,  resulting  from  his 
having  been  charged  with  the  violation  of  one 
of  the  sanitary  ordinances  of  the  city  of 
Shreveport  punishable  by  fine  not  exceeding 
|50.  After  plea,  the  motion  came  too  late. 
State  V.  McGee,  36  La.  Ann.  206;  12  Cyc 
357;  E.  of  P.  &  P.  vol.  2,  p.  775;  A.  &  B.  B, 
(Ist  Ed.)  vol.  4.  p.  762.  Moreover,  the 
breach  of  a  municipal  ordinance  is  an  offense 
not  cognizable  by  the  grand  Jury,  and  the 
crime  and  offense  whereof  the  charge  dis- 
qualifies a  grand  Juror  are  those  cognisable 
by  the  grand  Jury. 

The  cliallenge  of  the  Juror  Hodges  is  based 
opon  bis  having  said  that  he  did  not  think 
be  should  make  a  competent  Juror,  as  he  had 
been  a  friend  of  the  deceased.  But  the  Juror, 
when  further  questioned,  said  that,  if  sworn 
as  a  Juror,  be  would  try  the  case  according 
to  the  law  and  the  evidence,  Just  as  If  be 
bad  never  known  the  deceased.  He  was 
therefore  qualified.  State  v.  Garig,  43  La. 
Ann.  366,  S  South.  934;  State  v.  Williams,  49 
La.  Ann.  1152,  22  South.  759;  State  v.  May- 
fleld,  104  La.  173,  28  South.  997;  State  t. 
Hebert,  101  La.  227.  28  South.  898.  It  is  not 
for  the  Juror  to  decide  whether  he  is  a  com- 
petent Juror  or  not,  but  for  the  court 

Judgment  affirmed. 

BREAUX,  0.  J.,  and  NICHOLLS,  J.,  con- 
cur in  the  decree.  LAND,  J.,  takes  no  par^ 
not  baring  heard  the  argument. 


No.  16.159. 

STATE  T.  STEWART  et  al. 

(Supreme  Court  of  Louisiana.  June  21,  1906L 
Rehearing  Denied  June  28,  1906.) 

1.  JuBT— CoucisaiONBBS— Oath  or  OriiCB. 

The  oath  administered  to  ttie  Jarr  com- 
missioners  was  that  required  to  be  taken  by  all 
ofiScers  in  the  state,  to  which  was  added  a  special 
oath  to  discharge  and  impartially  perform  all 
the  duties  Incumbent  upon  them  as  Jury  com- 
misaioners  for  the  parish  of  St  Mary.  That 
carried  with  it  as  a  consequence  an  obligation 
to  discbarge  and  impartially  perform  the  duties 
thrown  upon  them  by  the  act  of  168ft.  There 
was  no  neceasi^  tot  mentioning  that  partienlar 
act 

[Ed.  Note. — For  cases  in  point,  aae  tdL  81,. 
Cent  Dig.  Jury,  {  268.} 

2.  Same — Quashing  Yetstre — Gbounds. 

The  motion  to  quash  the  venire  was  proper- 
ly overruled.  The  averments  of  the  motion  were 
not  such  as  under  the  fifteenth  section  of  Act 
No.  135,  p.  223,  of  1898,  would  have  Justified 
the  court  in  sustaining  the  motion.  No  fraud 
was  conmiitted.  and  no  injory  shown. 

[Bd.  Note.— For  eaaea  In  point,  see  voL  81, 
Cent  Dig.  Jury,  f{  282,  830,  867J 

8.  GancinAL  Law  —  Tkiai.  —  CoupraxiNo 

Caixino  of  WrrnsssKS. 

Defendant  in  a  criminal  action  la  not  en- 
titled to  demand  aa  a  matter  of  right  that  the 
district  attorney  should  call  all  the  eyewitnesses 
to  the  allied  crime  charged  against  him  to 
the  stand  as  witnesses. 

[Ed.  Note. — For  cases  in  vAnt,  sse  voL  1^ 
Cent.  Diff.  Criminal  Law,  |  1570.] 

4.  HoKicioB— Assault  wmr  Ihtemt  to  Knx 
— Evidence. 

A  defendant  charged,  nnder  section  791  of 
the  Revised  Statutes,  with  having  cut  another 
with  a  dangerous  weapon  with  intent  to  mnrdpr. 
objected  to  a  witness  l>eing  allowed  to  testify 
that  the  weapon  with  which  he  was  cat  by  the 
accused,  was  a  razor,  on  the  ground  tliat  it 
was  not  alleged  in  the  indictment  that  that  was 
the  instrument  used.  The  case  was  on  trial  be- 
fore the  jury.  No  motion  to  quash  the  indictment 
had  been  made  nor  bill  of  particolars  asked  for. 
There  was  no  legal  ground  for  preventii^  the 
witness  from  testifying.  The  statute  did  not 
call  for  the  naming  of  the  instrument 

It  was  for  the  jury  to  determine  under  the 
evidence  adduced  whether  the  instnmunt  was 
a  dangerous  one  or  not  as  used. 

[Ed.  Xote.'-For  cases  In  point,  see  vot  86> 
Gent  Dig.  Homicide,  SS  248.  2«9,  26a] 

5.  Cbihinaz.  Law  —  Asbbst  of  Judouert  — 
Grounds— Objbotiors  to  Indiotus.nt. 

Objections  to  an  indictment  whch  may  be 
remedied  by  an  amendment  or  cured  by  verdict 
should  not  be  urged  in  a  motion  in  arrest  of 
judgment  but  In  a  motion  to  quash. 

[Eld.  Note. — ^For  cases  in  point  see  vol.  15. 
Cent  Dig.  Criminal  Law,  ||  2445-2462.] 

6.  Witnesses  --  Atibndancb  —  Riaa*  of  Ao- 

OUSED  TO  COMFULBOBT  PBOCBSB. 

The  right  to  compulsory  process  referred  to 
In  the  Constitution  Is  the  right  of  aocused  p«. 
sons  to  demand  tlie  issuing  of  sabpoenas  for 
their  witnesses  and  of  having  the  same  served. 
The  right  to  have  attachments  Issued  to  com- 
pel the  attendance  of  witnesses  exists  only  when 
circumstances  and  conditions  are  such  as  to  call 
legally  for  tbat  writ  State  r.  Allemand.  25- 
La.  Ann.  526 ;  State  v.  Comstodc,  88  La.  Ann. 
310. 

[Bd.  Note. — For  cases  in  point  iM  ToL  50^ 
Cent  Dig.  Witnesses.     1.  28.] 
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7  '*ttii£iNAt  Law— OoimifUANO— Gbound^ 
-ncB  OF  WiTNBas. 

\'here  an  accused  penon  baa  at  his  instaoce 
obtained  snbpoenaa  for  his  witnessei  which  bave 
been  .  arred  67  domiciliary  service,  and  it  appears 
on  the  day  fixed  for  the  trial  that  one  of  the  wit- 
nessea  so  served  is  aljsent,  the  court  has  the  right 
to  demand  before  granting  a  postpoDetnent  or 
contiauanea  of  the  ease,  defendant  Bfaoold 
maka  a  showiiy  In  aid  tliereof.  If  the  distrtct 
attorney  ahoala  make  the  admissions  demanded 
of  him  by  Act  No.  84,  p.  117.  of  1894.  it  Is  not 
reversible  error  for  ths  conrt  to  mle  the  defend- 
ant to  trial. 

[Ed.  Note. — For  cases  in  point,  see  voU  14^ 
Cent.  Dig.  Criminal  Law,  «  1342-1347.] 

FroTosty  and  Monroe,  JJ^  dissenting, 
(Syllabus  by  the  Court.) 

Appeal  from  Twenlj'TfainS  Jndldal  IMs- 
trict  Court,  Parish  at  St  Mary;  Albert  Camp- 
bell Allen,  Judge. 

Louis  Stewart  was  convicted  of  aeaaiiU 
with  Intent  to  murder,  and  appeals.  Affirmed. 

Foster,  Milling,  Godchnux  &  Sanders,  for 
appellant  Louis  Stewart  Walter  Guion, 
Atty.  Oen.,  and  William  K.  Wilson,  Diet  Atty. 
(Lewis  OuloD,  of  counsel),  for  the  Stat& 

Statement  of  Case. 

NIOHOLLS,  J.  The  defendant,  after  im- 
soccesstully  ur^ng  an  api^lcatlon  for  a  new 
trial  and  in  arrest  of  Judgment  appeals  from 
the  verdict  of  a  Jury  which  found  him  gull^ 
of  having  violated  section  781  of  the  Bevifwd 
Statutes  In  having  cut  with  a  dangerous  weap- 
on, vrlth  intent  to  murder.  The  Jury  rec- 
ommended him  to  the  mercy  of  the  court 

During  the  progren  of  tile  trial  six  bills  of 
exception  were  taken  exclusive  of  the  bills 
taken  to  tiie  overruling  of  the  application  for 
a  new  trial  and  the  motion  In  arrest  ot  Judg- 
ment 

The  p<dnts  covered  by  these  bills  were  pre- 
sented in  sucdnct  form  <m  the  motion  for  a 
new  trial,  vi& : 

(1)  The  refusal  of  tiie  court  to  quash  the 
venire. 

(2)  The  refusal  of  the  court  to  grant  com- 
pulsory process  to  bring  the  witnesses  of  ao 
cnsed  to  court 

<3)The  refusal  to  Instruct  the  district  at- 
torney to  place  on  the  stand  one  Henry  Bald- 
win who  had  been  subpoenaed  by  the  state. 

(4)  As  Bet  forth  in  arrest  of  Judgment 
that  the  Information  does  not  describe  the 
character  of  the  weapon  used. 

Appellant  filed  in  the  Supreme  Goort  the 
following  assignment  of  errors: 

(1)  The  court  erred  In  refusing  to  quash 
the  Jury  venire  from  which  the  Jury  ttn* 
tried  and  convicted  defendant  was  dmwr,  as 
will  appear  by  bill  of  exceptions  No.  1,  it 
appearing  that  the  said  Jury  venire  was 
drawn  by  persons  who  pretended  to  draw  as 
Jury  commissioners,  but  who.  In  fact,  were 
not  Jury  commissioners;  they  never  having 
gnfllifled  by  taking  the  oath  required  by  Act 
No.  13S,  p.  216,  of  1888,  as  amended  by  Act 
No.  5^  p.  136k  ot  1904;  and  ther^re  that 


when  be  was  forced  to  trial  by  a  Jury  thus 
drawn  and  convicted  by  such  a  Jury,  he  was 
deprived  of  his  liberty  without  due  process  of 
law,  and  such  a  trial  by  such  a  Jury  Is  viola- 
tive of  the  Constitution  and  laws  of  the 
state  of  Louisiana,  and  of  the  amendment  to 
article  6  of  the  Constitution  of  the  United 
States. 

(2)  The  court  erred  in  refusing  the  com- 
pulsory process  of  the  conrt  for  obtaining 
the  witnesses  of  your  defendant  herein,  as 
will  appear  by  bills  of  exceptions  Nos.  2,  3, 
and  4 ;  which  refusal  was  In  violation  of  the 
Constitution  of  the  state  of  Louisiana  and 
of  the  United  States,  and  especially  of 
Amend,  art  6.  of  said  Constitution,  which 
guaranties  to  every  citizen  the  right  to  be 
confronted  by  the  witnesses  against  him,  and 
to  bave  the  compulsory  process  of  the  court 
to  secure  the  attendance  of  witnesses  In  bis 
favor. 

(3)  The  court  erred,  as  will  appear  by 
bill  of  exceptions  Na  6,  In  refusing  to  require 
the  district  attorney  to  call  the  witnesses  to 
the  res  gestae,  and  to  place  them  upon  the 
stand  for  examination;  that  the  statutes  of 
the  state  of  Louisiana  adopt  the  common- 
law  mode  of  procedure  in  criminal  cases,  and 
under  the  common  law,  it  is  the  duty  of  the 
state  to  call  all  the  witnesses  to  the  res  gesbe, 
and  that  the  failure  of  the  district  attorney 
to  call  such  witnesses,  and  the  refusal  of 
the  trial  Judge  to  force  him  to  call  such  wit- 
nesses, is  to  convict  your  defendant  and  de- 
prive him  of  his  liberty  without  due  process 
of  law,  which  is  violative  of  both  the  t^nstl- 
totton  of  the  state  of  Lonlslana  and  Amend, 
art  of  the  Constitution  <tf  the  United 
States. 

(4)  The  court  erred,  as  will  appear  by 
Mils  ot  exceptions  Nos.  6,  7,  and  8;  all  of 
which  errors  are  prejudicial  to  the  rights  of 
the  accused  herein,  and  should  be  passed  up- 
on and  corrected  by  your  honorable  court, 
and  that  the  sentence  herein  should  be  an- 
nulled and  set  aside,  and  a  new  trial  grant- 
ed your  defendant  her^n. 

And  tor  which  your  defoidant  accordingly 
prays. 

In  the  second  blD  ot  exception  It  Is  redtcd 
that  when  the  case  was  called  for  trial  the 
state  announced  Its  readiness  for  trial.  The 
defense  asked  to  have  Its  witnesses  called 
when  it  was  found  that  one  Short  Anterson 
was  absent  ITpon  an  examination  of  the  re- 
turn of  the  sheriff,  it  was  found  that  he  had 
been  SOTsd  by  leaving  a  copy  of  the  sub- 
poena at  his  domldle,  The  defendant  asked 
for  an  attachment  to  secure  the  attendance 
of  tiie  witness,  but  the  court  reused  to  Issue 
the  attachment  because  It  was  a  rule  of  the 
court  that  no  attachment  vril!  Issue  unless 
there  is  personal  service;  whereupon  the  de- 
fendant objected  and  insisted  that  the  at- 
tachment be  Issued  and  the  court  refused  and 
to  the  ruling  of  the  court  to  issue  the  same 
defendant  excepted. 
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The  per  ccriam  to  tbe  bill  states  tbat  vtaen 
tiie  case  was  called  for  trial  tbe  defendant 
asked  that  tbe  witnesses  be  called  when  It 
was  fonnd  tbat  Sbort  Andrason  was  absent 
The  sberllFB  return  on  tbe  subpoena  showed 
that  be  had  endeavored  to  summon  the  wit- 
ness penonally;  he  not  beins  at  home^  a 
legal  domicile  service  was  made. 

The  defendant  asked,  for  a  continuance  on 
tbe  ground  tbat  Short  Anderson  was  absent, 
a  witness  for  the  defense,  the  d-^ense  ally- 
ing doe  diligence.  The  state  objecting  to  the 
continuance,  tiM  court  ruled  that  the  defend- 
ant must  make  the  proper  showing.  To 
which  ruling  defendant's  counsel  excepted 
and  reaerred  a  bill.  Tbe  counsel  then  asked 
tbe  court  to  Issue  a  subpcena  for  the  absent 
witness,  order  Its  o£B.cera  to  make  a  personal 
service  thereon,  and  that  the  cause  be  con- 
tinued until  such  time  as  return  could  be 
made  on  said  summons.  Tbe  state  object- 
ing to  tbe  continuance,  the  court  expressed 
its  willingness  to  order  the  summons  to  Issue 
as  required,  but  refused  to  continue  the  case 
without  a  proper  showing  being  made,  to 
which  ruling  counsel  also  excepted  and  re- 
served a  bill.  The  counsel  for  defendant 
then  asked  that  an  attachment  Issue  for  the 
absrat  witness  and  that  there  be  a  delay  un- 
til service  could  be  made  upon  the  sama 
The  state  objecting  thereto,  the  court  refused 
to  order  the  attachment  to  issue  the  return 
on  the  subpoena  showing  a  domicile  serv- 
ice. Tbe  state  having  insisted  upon  the  case 
going  to  trial,  the  court  ordered  the  d^^ise 
to  go  to  trial  unless  a  formal  application 
for  a  continuance  be  filed. 

After  excepting  and  reserving  bills,  the 
counsel  for  defense  filed  a  written  applica- 
tion for  a  continuance,  to  which  the  state  ob- 
jected. The  application  was  argued  and  sub- 
mitted and  the  court  ruled  that  a  contlnu 
ance  should  be  granted,  unless  admitted  that 
the  absent  witness  would  testify  to  the  facts 
as  stated  In  the  application  for  a  continuance. 
The  state  made  the  admission,  and  the  court 
ordered  the  trial  to  go  on  as  would  appear 
bj  the  minutes  of  April  12th,  which  were  tak- 
en down  at  defendant's  request  at  the  time 
these  motions  were  made.  The  case  was 
tried  and  the  evidence  of  Short  Anderson,  as 
contained  in  the  motion  for  continuance, 
was  read  to  the  Jury.  The  defendant  had  the 
benefit  of  the  process  of  the  court  The 
witness  was  summoned  by  a  domicile  service; 
the  only  service  that  tbe  sherltt!  could  make 
under  the  circumstances,  the  witness  being 
absent  and  as  shown  afterwards  by  the 
written  motion  for  a  continuance  absent 
across  Grand  Lake.  Under  such  clrcnm- 
Btances  tbe  court  had  the  right  before  post- 
poning or  continuing  the  case  to  be  Inform- 
ed as  to  the  materiality,  relevancy,  or  neces- 
sity of  the  testimony  sought  to  be  elicited 
through  this  witness.  State  v.  Bradley,  0 
La.  Ann.  654-556 ;  State  T.  CeleaUn.  48  La. 
Ann.  272,  19  South.  119. 


This  case  has  been  postponed  twice  before 
during  the  tetm  of  court — once  because  It 
was  ascertained  that  the  defendant  was  ab- 
sent at  work  In  the  swan^  "across  Grand 
Lake"  and  the  district  attonuji  ratlw  than 
forfeit  his  bond,  reassigned  the  case.  Be- 
sides the  court  did  not  force  him  to  go  tti 
trial  without  the  benefit  of  his  absent  wit- 
ness. The  court  sustained  his  written  mo- 
tion for  a  continuance  unless  the  state  ad- 
mitted that  the  absent  witness  wonld  swear 
as  stated  in  the  motion.  The  district  at- 
torney had  a  right  under  Act  No.  84,  p.  117, 
of  1804  to  admit  that  the  witness,  if  present, 
would  swear  to  the  facts  stated  in  tbe  mo- 
tion, and  insist  ttiat  the  trial  go  on. 

Tbe  admissions  w^  read  to  the  Jury. 
They  were  corroborated  by  the  defendant  on 
the  stand,  and,  at  least,  in  part  by  one  other 
witness,  defendant's  brother. 

If  the  trial  courts  must  oonHnue  cases 
under  circumstances  as  shown  herein,  there 
would  be  no  end  to  the  delays  reaolting  there- 
from. 

'  In  blU  No.  8  It  is  recited  thst  when  It  ap- 
peared on  the  call  of  the  witnesses  that  his 
witness  Short  Anderson  was  abscstt,  he  ask- 
ed the  court  to  Issue  an  attachment,  and  tbe 
court  having  refused  to  do  so  on  the  ground 
that  the  witness  had  not  been  personally 
served  and  no  attachment,  the  defendant  hav- 
ing reserved  a  bill  to  this  ruling,  asked  the 
court  to  Issue  a  subpoena  for  said  witness, 
and  asked  that  the  case  be  postponed  until 
such  time  as  said  witness  could  be  summoned 
personally  and  be  forced  to  attend  court; 
the  said  witness  being  a  resident  of  Foster 
Post  office,  and  residing  about  five  miles 
from  Franklin  where  the  court  was  holden, 
and  asked  that  the  case  be  postponed  until 
this  service  could  be  made.  Whereupon  the 
court  stated  that  It  would  order  the  subpcena 
to  issue,  but  would  not  delay  the  case.  To 
which  ruling  of  tbe  court,  defendant  ezoqited, 
and  reserved  a  bill. 

In  his  per  curiam  the  Judge  states  that  his 
reasons  for  action  complained  of  were  fully 
given  In  bill  No.  2,  which  he  adopted  and 
made  a  part  of  bill  No.  3;  that  In  this  bUl. 
counsel  states  tbat  he  asked  for  an  attach- 
ment first,  and  then  asked  for  a  new  sub- 
poena, but  this  statem^t  was  not  correct: 
that  the  new  8nbp<£nB  was  asked  for  first.  Is 
shown  in  minutes  of  court,  April  12th. 

Bill  No.  4  recites  that  when,  on  the  call 
of  the  witnesses,  his  witness  Short  Anderson 
was  shown  to  be  absent,  defendant  asked 
for  an  attachment  for  the  witness,  and  the 
court  refusing  to  grant  an  attachment  aa 
would  appear  by  bill  No.  2,  defendant  ask- 
ed for  a  subpoena  and  delay  for  same  to  be 
served,  as  would  appear  by  bill  No.  3.  the 
court  then  notified  the  defendant  tliat  unless 
he  made  a  legal  showing  by  motion  and  affi- 
davit for  continuance  that  he  would  be 
forced  to  trial.  Whereupon  def^dant  ob- 
jected to  hting  tfOceiL  to  make  a  formal 
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application  for  a  continuance,  and  to  being 
forced  to  trial  without  his  witnesses,  the 
law  authorizing  blm  and  guarantying  blm 
the  presence  of  hla  witnesses  upon  the  trial 
of  his  case ;  but,  being  tlma  required  to  make 
the  motion  and  affidavit,  he  did  bo,  reserving 
the  full  benefit  of  bis  exceptions,  and  reserv- 
ing a  bill  to  the  ruling  of  the  court  In  Corclng 
him  to  make  a  formal  motion  for  a  cask- 
tlnuance. 

In  his  per  curiam  to  this  bill  the  judge 
states  that  the  reasons  assigned  by  bim  In 
bills  Nos.  2  and  3  covered  the  objections 
set  out  In  bill.  No.  4,  and  the  objections  In 
Mil  Mo.  4  should  have  been  included  in  one 
bill.  When  the  state  objected  the  court  ruled 
that  the  defendant  should  make  a  showing 
under  the  law.  In  his  statement  of  facts  In 
this  bin,  defmdant  Is  not  altogether  Ingenu- 
ous and  correct  For  Instance,  he  states  that 
he  objected  to  being  forced  to  go  to  trial  with- 
out the  witnesses.  Counsel  knows  that  all 
bis  witness^  were  present  except  one  "Short 
Anderson,"  and  that  the  district  attorney  ad- 
mitted that  If  said  witness  were  present  he 
would  swear  to  just  what  the  motion  for  con- 
tinuance stated  be  would  swear  to. 

Defendant  filed  a  motion  for  a  new  trial 
fbr  tbe  following  reasons : 

(1)  That  the  Indictment  does  not  describe 
the  character  of  weapon  whlcb  it  Is  averred 
was  used  by  him  in  committing  the  oftense 
charged. 

(2)  For  the  reason  that  be  was  forced  to 
trial  without  the  presence  of  his  witness 
Short  Anderson;  tbe  said  witness  being  ab- 
sent without  any  fault  of  your  defendant, 
and  that  it  was  impossible  to  make  his  de- 
fense as  complete  with  said  witness  ab- 
sent as  If  be  had  been  present 

That  in  the  trial  of  the  case  he  was  not 
Informed  as  to  what  tbe  state's  witnesses 
would  swear,  and  therefore  be  was  not  pre- 
pared to  set  up  fully  In  his  ai^llcatlon  for 
a  continuance  what  fbB  said  witness  would 
testis  with  reference  to  the  case. 

(3)  That  the  counsel  for  the  state,  or 
counsel  representing  the  stete  when  be  closed 
Oke  evidence  for  the  state,  failed  to  place 
upon  the  stand  one  Henry  Baldwin,  who  was 
shown  to  be  an  eyewltnras  of  tlie  transaction' 
and  In  fact  the  nearest  person  to  the  prose- 
cntor  at  tliat  time.  Defendant  then  request- 
ed tbe  court  to  require  the  state  to  call  said 
witness  Uenry  Baldwin;  it  having  beea 
■bown  tliat  be  was  present  during  the  ^tlre 
difflcnlty.  That  the  counsel  for  the  state 
Informed  tbe  court  that  be  proposed  to  save 
said  witness  fOr  rebuttal;  but  when  yimr 
defendant  bad  intcodnced  liis  evidoice,  tbe 
said  n'ltness  was  not  called  fw  rebnttel,  but 
the  evidence  of  defendant  was  attempted  to 
be  rebutted  tgr  the  prosecuting  witness  Lonls 
GatfeiTt  and  another  witness,  both  of  whom 
bad  been  sworn  by  tbe  state  in  presenting 
ite  case  in  chlet  and  that  It  was  then  too 
late  for  blm  to  avail  himself  of  the  evidence 
of  tbe  said  Henty  Baldwin. 

41  SO.— 61 


That  the  verdict  of  the  Jury  was  contrary 
to  the  law  and  the  evidence.  He  shows  that 
If  he  Is  granted  a  new  trial  and  all  tbe 
evidence  Is  heard  he  will  be  able  to  make 
good  bis  defense. 

Tbe  motion  for  a  new  trial  was  overruled. 

Opinion. 

The  motion  to  quash  the  venire  was  prop- 
erly overruled. 

The  contention  that  the  oath  of  the  jury 
commlssloueis  should  have  recited  that  they 
would  faithfully  discbarge  "the  duties  Im- 
posed upon  them  by  Act  Mo.  186,  p.  216, 
of  1S98,"  has  no  merit  In  tbe  oath  ad* 
ministered  to  them  tbey  swore  that  they 
would  support  the  Constitution  and  laws  of 
the  United  Stetes  and  the  Constitution  and 
laws  of  this  stete,  and  that  they  would 
faithfully  and  Impartially  discharge  and  per- 
form all  the  duties  Incumbent  upon  them  as 
jury  commissioners  for  the  parish  of  St. 
Mary,  La.,  according  to  tbe  best  of  their 
ability  and  understanding,  so  help  them  God. 

The  oath  so  administered  was  that  re- 
quired to  be  taken  by  all  officers,  to  which 
was  added  a  special  oath  to  discharge  and 
impartially  perform  all  the  duties  Incumbent 
upon  them  as  jury  commissioners  for  tbe 
parish  of  St  Mary. 

This  oath  carried  with  it  as  a  necessary 
consequence  tbe  obligation  to  dlscbai^  and 
perform  the  duties  incumbent  upon  them  1^ 
the  act  of  1898.  There  was  no  necessity 
for  mentioning  that  particular  act 

That  portion  of  tbe  motion  to  quash  the 
voilre,  wbldi  was  based  upon  tlie  claim  that 
the  meeting  of  the  commissioners  was  too 
late,  is  met  by  the  stetement  of  tbe  Judge 
that— 

"The  meeting  was  within  80  days  after  tbey 
had  qualified,  and,  besides,  that  it  was  not 
sufflcient  to  allege  fraud  and  injnry;  they 
should  be  shown  to  exist  and  tbey  had  not 
been  shown  here  either  by  proof  or  by  In- 
ference." 

Tbe  ruling  of  the  court  on  tbe  particular 
objection  referred  to,  was  correct  Tbe  aver- 
ments of  the  motion  were  not  such  as  under 
the  fifteenth  section  of  Act  No.  135,  p.  223. 
of  1898  would  have  justified  the  setting  aside 
of  the  venire.  The  allegations  of  the  motion 
were  "that  to  force  him  to  trial  with  a  Jury 
drawn  by  persons  who  did  not  take  the  oath 
prescribed  by  law,  and  were  not  legally 
qnallfled  as  jury  commissioners,  and  who 
further  violated  tbe  law  by  not  summoning  a 
Jury  in  the  manner  and  at  the  thne  provided 
law,  would  be  the  Infilctlng  of  a  gfeat 
fraud  and  wrong  upon  blm,  and  a  great 
fraud  had  been  committed  in  tbe  selecting 
and  summoning  of  tbe  Jury  which  wlU  work 
an  Irreparable  Injury  upon  him  if  he  Is 
forced  to  be  tried  by  vald  jury." 

We  have  just  held  that  ttie  Jury  was  prop- 
erly qualified.  What  fraud  or  injury  hud 
been  or  would  be  committed  In  tbe  premises 
is  not  easily  perceived. 
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The  contattlon  that  It  ta  reverelble  error 
for  a  trial  court  wben  required  so  to  do  not  to 
csompel  tbe  state's  attorn^  to  call  all  the 
eyewitnesses  to  the  transaction  to  the  stand 
as  witnesses  when  one  Is  charged  with  "tnur- 
der*'  or  "cutting  with  intent  to  murder,"  la 
not  liable.  The  same  point  was  raised  and 
passed  upon  adversely  in  State  t.  Williams, 
30  La.  Ann.  842.  That  decision  has  heen  Bub- 
segnently  affirmed  by  this  court.  It  la  true 
that  a  Btate  officer,  having  knowledge  of  the 
fact  that  certain  parties  (whom  he  believes 
to  be  <;redlble  and  reliable)  were  eyewitnesses 
to  a  fight,  whose  testimony,  if  produced,  would 
and  should  exonerate  the  accused,  should  not 
(for  the  purpose  of  obtaining  an  Improper 
conviction)  refuse  and  neglect  to  take  Into 
consideration  and  act  upon  such  knowledge. 
th\B  duty  of  the  prosecuting  officer  Is  other 
and  very  dltferent  from  a  right  In  the  ac- 
cused to  require  that  the  district  attorney 
should  place  all  the  witnesses  to  the  transac- 
tion on  the  stand.  That  matter  Is  one  which 
district  attorneys  acting  consctenttouBly  in  the 
discbarge  of  their 'duty  must  determine  for 
themselves.  So  many  reasons  might  exist  (In 
the  differrait  cases  occurring)  where  great 
wrong  and  a  failure  of  Justice  would  result 
from  not  leaving  to  prosecuting  officers  free- 
dom  of  action  In  respect  to  the  course  which 
the  nature  of  the  case  would  require  to  be 
foltowed  for  the  vindication  of  the  law,  that 
to  barely  suggest  the  result  of  the  recogni- 
tion of  the  right  so  broadly  claimed  by  appel- 
lant carries  appreciation  of  the  necessity  of 
rejecting  it.  It  may  be  (as  declared  In  the 
Williams  Case)  that  some  special  case  might 
Justify  flipecial  relief,  but  the  present  one  no 
more  than  that  case,  calls  for  exceptional 
action. 

The  complaint  of  appellant  that  the  court 
should  have  permitted  the  witness  Cattery  to 
prove  that  the  Instnunent  with  which  he 
was  cut  was  a  raxor,  over  bis  objection  that 
such  testimony  was  Inadmisdble  jxader  the 
recitals  of  the  indictment  which  did  not  de- 
scribe the  character  of  the  weapon  used,  is 
not  vreli  fOnnded.  Objection  of  no  kind  had 
bem  made  to  the  indictmoit  When  tlie  case 
went  to  trial  the  evidence  was  admissible  to 
show  the  cutting;  wliether  the  weapon  used 
was  a  dangerous  one  was  for  the  Jury  to 
determina  The  Indictment  followed  the  lan- 
guage of  the  statute.  The  weapon  used  was 
not  named,  but  the  cnttihg  was  alleged  to 
have  been  done  **wlth  a  dangerous  weapon." 
That  matter  was  not  one  to  be  urged  In  a 
motion  of  arrest  of  Judgment  as  was  after- 
ward done,  but  should  have  been  urged  in  a 
motion  to  quash.  Objectttms  to  Indictments 
which  may  be  rnnedied  by  amendment  or 
cured  by  verdict  should  not  be  advanced  In 
a  motion  in  arrest  Clark's  (Mm.  Proc.  i 
186;  State  v.  Snmmerlin  Oiot  yet  officially 
reported)  40  South  782. 

Out  of  tiie  order  which  it  occurs  in  the 
transcript  we  think  It  proper  to  refer  here 
to  the  commentB  of  the  Judge  in  refusing  the 


application  fOr  a  new  trlsL  B«Cerrlng  to 

that  motion  be  says: 

"While  the  evidoice  was  oonflletliic  as  to 
one  phase  of  the  qase  there  was  no  conflict 
whatever  as  to  the  Kullt  of  the  prisoner.  In 
other  words,  if  the  Jury  had  believed  defend- 
ant's witnesses  only,  their  verdict  could  bare 
been,  under  the  law,  no  leas  than  guilt?  of  cot- 
tinz  with  a  dangerooa  weapon,  with  mtent  to 
kllf.  The  witnesBM  for  the  state  In  their  testi- 
QKHty  ^owed  a  wilifnl  and  malidons  catting 
with  a  razor  with  intent  to  murder.  The  jury 
believed  them  as  shown  by  their  verdict  and  the 
court  who  listened  attentively  to  all  the  evi- 
dence is  firmly  convinced  uat  the  Jury  ha> 
reached  a  Just  and  correct  verdiet" 

We  now  direct  our  attention  to  what  In 
last  analysis  Is  the  real  ground  of  defendant's 
claim  that  he  has  been  "injured"  entitling 
him  to  relief  It  Is  that,  by  the  rulings  of 
the  court,  he  was  deprived  of  his  right  of 
having  had  placed  before  the  Jury  from  his 
own  mouth  the  testimony  of  the  witness 
Short  Anderson,  and  been  forced  to  submit 
on  paper  his  testimony  to  the  Jury  under  an 
admission  by  the  district  attorn^  that  If 
he  were  present  in  court  he  would  testify,  as 
It  was  stated  be  would  in  the  application 
for  a  continuance. 

He  contends- that  the  effect  of  this  condi- 
tion of  things  was  to  cause  his  conviction. 
Insisting  that  had  Anderson  testified  in  per- 
son in  court,  he  would  have  so  Influenced 
the  Jury  on  his  behalf  that  the  result  of  the 
trial  would  have  been  dlCfermt  from  that 
actually  reached.  His  conclusion  on  that 
subject  Is  purely  different  from  that  of  tbe 
district  Judge.  The  various  complaints  which 
def»dant  makes  of  having  been  "refused 
the  benefit  of  compulsory  j^ocesa,"  of  hav- 
ing "been  forced  to  make  an  ajfplicatlon  for 
a  continuance"  and  ''subsequenlly  forced  to 
go  to  trial"  were  simply  successive  steps 
leading  up  to  and  causing  the  ultimate  In- 
jurious act  complained  oL  The  proximate 
act  or  cause  of  injury,  if  any,  was  the  placing 
of  Anderson's  testimony  before  tbe  Jury 
through  paper  admissions,  Instead  of  having 
the  witness  hlnuelf  testify  in  court  The 
other  facts  complained  of  were  causes  of 
the  cause  or  steps  leading  up  to  and  produ- 
cing it  It  is  obvious  when  defendant  com- 
plains of  having  been  refused  the  benefit  of 
"compulsory  proems'*  ttiat  he  oonatdera  as 
"the  compulsory  process"  which  the  Oonstitu- 
Hoa  refers  to  tbe  proceedings  taken  against 
a  witness  to  compel  his  pre«nce  In  court 
when  be  had  failed  to  appear  after  having 
had  service  of  aubpooia  made  npon  him; 
but  In  this  matter  he  is  mistaken.  While 
proceedings  by  attachmoit  are  cranpnlsoiy 
In  character  tbey  are  not  the  process  which 
Is  referred  to  in  the  Constitution  as  the 
"right  to  compulsory  process.**  The  process 
referred  to  Is  "the  ri^t  to  demand  subpoenas 
for  his  witnesses  and  a  right  to  have  those 
subpoenas  served.  When  be  has  be«i  accord- 
ed those  be  lias  recel^  the  bo^t  of  "the 
constitutional  right  to  compulsory  process." 

Tbe  right  of  the  court  to  vindicate  Its 
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Authorltr  aad  enforce  obedience  to  tbe  snb- 
pcena,  ttaronch  attachment,  1b  something  dis- 
tinct from  this.  An  accused  person  is  en- 
titled to  have  an  attachment  issue,  but  only 
when  the  circumstances  and  conditions  are 
such  as  to  call  for  the  writ  They  have 
not  existed  In  this  case.  The  constitutional 
right  is  referred  to  in  Wtgmore  on  Evidence, 
vol.  8,  i  2191,  and  volume  4,  I  2596;  Rice  on 
Bvldence,  vol.  8,  fi  188. 

The  defoidant  was  granted  a  subpoena  In 
the  case  before  the  court,  and  that  subpoena 
was  served,  so  that  his  position  differs  from 
that  of  Boltreaux,  the  defendant,  in  the  case 
of  State  V.  Boltreanx,  81  La.  Ann.  188,  and 
Fairfax,  the  defendant  In  the  case  of  State 
V.  Fairfax,  107  La.  824,  31  South.  1011. 

In  both  of  these  cases  the  subpoenas  had 
been  issued,  but  neither  had  been  served. 
Mot  only  did  the  defendant  in  this  case  ohtafn 
a  subpoena  for  Anderson  from  the  court, 
bnt  permission  was  given  to  issue  an  alias 
subpoena,  of  which  privilege  he  declined  to 
avail  himself,  nnless  coupled  with  a  stay  of 
proceedings  until  return  had  been  made  upon 
the  same.  The  subpoena  which  had  issued 
originally  to  Anderson  not  having  be«i  served 
personally,  defendant  was  not  under  the  rule 
of  the  court,  entitled  to  have  his  attendance 
at  court  Miforced  through  an  attacbmeot 
The  exception  of  defendant  to  the  refnsal  of 
an  attachment  was  not  well  taken.  State  t. 
Allemand,  25  La.  Ann.  526;  State  v.  Com- 
stock,  S6  La.  Ann.  308.  When  defendant  re- 
quested a  poB^nemrait'  of  bis  case  after 
the  "domiciliary  service"  of  the  snpcena  upon 
Anderson  bad  been  shown,  the  court  bad  the 
right,  before  granting  that  request,  to  force 
him  to  make  a  proper  showing.  The  action 
of  the  court,  requiring  him  to  do  so,  did  not 
furnish  good  ground  for  an  exception. 

On  defendant's  complying  with  the  order 
to  make  a  showing,  the  district  attorney 
availed  himself  of  the  privilege  accorded  him 
by  Act  No.  84,  p.  117,  of  1894,  of  requiring 
an  Immediate  trial  by  making  the  admissions 
demanded  by  that  statute.  The  court  there- 
upon ordered  the  defendant  to  go  to  trial. 
Defendant  excepted,  but  the  trial  proceeded 
with  the  result  of  the  defendant's  conviction. 
Ai^llant  urges  that  the  court  had  no  legal 
right  to  force  him  to  trial.  There  Is  no 
doubt  that  the  court's  ruling  was  correct 
under  the  circumstances  disclosed,  unless  the 
statute  mentioned  Is  unconstitutional.  The 
iuc<mstltutionallty  of  the  law  Is  not  pleaded, 
and  In  State  t.  X<ee,  60  La.  Ann.  9,  22  South. 
954,  and  State  t.  Nathaniel,  52  La.  Ann. 
668,  26  South.  1008.  Its  constitutionality  was 
sustained.  Wlgmore  on  Elvidence.  vol.  4,  I 
SS06,  sustains  that  view.  We  think  this 
case  taXla  under  that  of  State  t.  Nathaniel, 
62  La.  Ann.  563,  26  South.  lOOa 

Finding  no  legal  gronnd  for  revenal,  the 
Jndgmoit  Is  affirmed. 

FB0V08TY.  J.,  dissents. 


MONROB,  J.  It  does  not  appear  to  me 
that  the  defendant  has  been  accorded  the 
compulsory  process  for  the  obtentlon  of  his 
wltoees  to  which  be  is  entitled. 

I  thnef ore  dissent 


DAWSON  T.  8TATB. 

(Sopramt  Court  of  Alabama.  Mu  17,  1906. 
Behearing  Denied  June  80*  ft06.) 

1.  HOHIOIDB— ABSAtn.T  WITH  IltTEItT  TO  EiLL 

— DxivnsB  or  Habitation— iNffrancriONs. 
Where,  in  a  prosecution  for  aasault  with 
intent  to  murder,  there  was  ertdence  tbat»  when 
the  sliootlng  was  done,  deteidanC  was  outside 
the  incloeare  wliicli  constituted  the  home  of  W., 
an  instmction  that  If  defendant  was  assaulted 
by  prosecutor  in  a  manner  calculated  to  lead  a 
reasonable  man  to  believe  that  defendant  was 
In  great  danger  of  life  or  limb  from  the  assault, 
and  that  defendant  did  so  believe,  and  defend- 
ant was  free  from  fault  in  bringing  on  the 
difflcnl^,  then  defendant  was  not  bound  to  re- 
treat benwe  strlklog  in  self-defense,  if  defend- 
ant was  at  the  home  of  W.  by  her  invitation, 
was  property  refused  as  extendmg  the  privileges 
of  the  home  to  inclnde  tlie  lilghway  outside  her 
inclosare. 

2.  SAHB-GtaJ'-DKRNSE. 

It  is  not  safBdoit  that  'VHrcumstanees 
are  apparently  dangerons  to  a  reasonable  man" 
to  juaufy  a  person  In  shooting  in  self-defense. 

[Ed.  Note^For  cases  In  point,  see  voL  2SL 
Cent  Dig.  Homicide,  H  1^.  168-162.] 

3.  Saue. 

Where,  In  a  j^osecotion  for  assault  with 
intent  to  kill,  then  was  no  evidence  of  any 
striking  in  self-defense  except  the  shooting  bj 
defendant,  a  request  to  charge  that  If  W7  in- 
vited defendant  to  her  home,  and  defendant  was 
assaulted  while  there  by  one  not  a  member  of 
that  home,  without  fault  on  Us  part,  defendant 
was  not  bonnd  to  retreat  before  striking  In 
eelf-defense,  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  v<d.  26, 
Cent  Dig.  Homicide.  SI  629,  630.] 

4.  CBiiniTAi,  Law— New  Tbiax<— Disoinnon 

OF  COUBT. 

The  motion  for  a  new  trial  In  a  criminal 
case  is  addrwed  to  the  sonnd  discretion  of  the 
court  and  not  revisable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Gent.  Dig.  Criminal  Law,  »  2134,  8067-8069.] 

Appeal  from  Circuit  Couit,  Coosa  County; 
George  A.  Sorrell,  Special  Judg& 

"Not  officially  reported." 

Clint  Dawson  was  convicted  of  assault 
with  a  pistol,  and  be  appeahi.  Affirmed. 

The  defendant  requested  the  following 
writtCT  chaises,  which  were  refused:  "(1)  I 
charge  you  that  if  yon  beliere  from  the  evi- 
doice  that  the  defendant  was  assaulted  by 
Robert  Thomas  In  vadh  a  manner  as  was 
calculated  to.  lead  a  reasonable  man  to  be- 
liere that  defendant  was  in  great  danger  to 
life  or  limb  from  the  assault  and  the  de- 
fendant did  so  believe,  and  yon  should  further 
find  trom  the  evidence  that  the  defraidant 
was  free  from  fault  in  bringing  up  the  diffi- 
cult, then  the  law  would  not  require  the  de- 
fendant to  retreat  before  striking  In  self- 
defense,  if  yon  further  believe  from  the  evi- 
dence that  the  defendant  was  at  the  liome  of 
Helena  Wilson  1^  bar  Invitation.      I  charge 
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70a  ttat  If  the  defmOaiit  was  invited  to  the 
bmne  of  Hriena  Wllfltm,  and  that  while  there, 
M>  Inrlted,  be  was  atta<fted  one  not  In  the 
fandlf  of  said  Helaia  Wlteon,  then  die  law 
doea  not  cast  on  him  the  doty  to  retreat  <S) 
1  diarge  jod  gntlemen  ot  the  Snry,  that  the 
danger  need  not  be  real  before  one  Is  Justi- 
fiable In  abootiog  In  defoiae  of  bis  Mfe;  bnt 
the  law  mj»  one  Is  Justifiable  In  striking  a 
fatal  blow  If  the  drenmstanoes  are  ai^Mr- 
ently  reall7  dangenms  to  s  reasonable  man. 
(4  I  charge  joa  that  If  yon  bdleve  tram 
the  erldence  that  Helena  WUstm  Invited  the 
defendant  to  bae  home,  and  the  defendant 
was  assaulted  while  there  br  cme  not  a  mem- 
bar  of  that  home^  without  fault  on  his  part, 
then  the  law  would  not  require  the  defend- 
ant to  retreat  before  striking  In  self -^efettseL** 

D.  H.  Riddle,  for  appellant.  Haaser  Wll- 
600,  Atty.  Gen^  for  the  State. 

SIMPSON,  J.  The  defendant  in  this  case 
was  tried  under  an  indictmoit  charging  as- 
sanlt  with  Intmt  to  mnrder  Irrln  Hanna, 
and  was  oooTlcted  of  an  assanlt  with  a  pls- 
toL  1^  testimony  for  the  state  was,  in  sub- 
stance, that  at  about  8  w  9  o'dock  at  night 
ttie  defendant  was  seen  on  the  pranises  of  a 
wranan  named  Helena  WUson,  standing  be- 
tween tb»  gate  and  the  house,  near  the  gate- 
post, with  a  pistol  in  his  hand  pointed  to- 
wards Bobert  Thomas,  who  was  standing 
near  the  gate.  In  the  edge  of  the  road;  that 
one  Irrln  Hanna,  who  was  with  seToral 
others  passing  down  the  road  called  to  de- 
faidant  not  to  shoot,  bu^  while  said  Hanna 
and  others  were  running  down  the  road,  de- 
fendant came  out  in  the  road  and  fired  sev- 
eral shots  at  them,  one  of  which  tocHt  eSect 
in  tlie  I4  of  said  Hanna  and  one  In  the  leg 
of  Bobert  Thomas,  both  from  tlw  resr.  The 
testimony  for  tue  defense  was,  In  substance, 
that  while  defendant  and  another  man  were 
walking  on  the  road  towards  the  hone  of 
Hdoia  WIlSCT,  said  Hanna  and  four  or  five 
others  threw  rodn  at  tbem,  and  threw  rocAs 
at  them  again  after  they  had  gottm  on  the 
premises  of  said  Helena  Wilson,  between 
the  gate  and  the  house)  sereral  rocks  striking 
the  defendant,  and  while  aald  rocks  were  be- 
ing thrown  the  defendant  fired  several  shots 
at  Robert  Thomas,  and  tliat  at  the  time  the 
firing  was  done  the  defendant  was  backed 
up  against  Helena  'Vniaon's  hodse,  also  Uiat 
there  was  nothing  to  hare  provoited  defOnd- 
ant  from  goli^;  away  from  the  house,  and  no 
obstructions  at  the  end  of  the  house. 

Charge  1,  requested  by  defaidant,  was 
properly  refused,  as  It  was  misleading.  Tbero 
was  evidence  on  the  part  of  the  state  tiiat 
when  the  idiootlng  was  done  the  defradant 
was  ontslde  the  luciosun  which  constituted 
the  home  of  Helma  Wltoon,  and  the  Jury 
might  infer  from  this  diarge  that  the  priv- 
ileges of  the  home  extended  to  that  phase 
of  toe  testimony,  construing  "at  her  home" 


to  include  the  road  outride  hier  (Ate.  Cbaite 
2  Is  subject  to  the  same  crlticiaDB.  besidH 
beii«  elllptlcnL 

Chsrge  S  was  pn^terly  refused.  It  is  na 
sufficient  tliat  "drcnmstances  are  appmrentlr 
dangoooB  to  a  reasonable  man"  to  jnati^  1 
posm  abootlnc  In  adf-defaue,^ 

Oiarge  4  was  properly  refused.  It  wu 
calculated  to  mislead  the  Jury.  Tbere  was 
no  evidence  In  this  case  of  any  striking  ts 
adf -defense,  ompt  ttie  shoetlnc  by  the  de- 
faidant, so  that,  ivplrlnc  the  diarge  to  tlu 
facts  in  this  case,  the  jury  inigfat  Infer  tbe 
rlg^  to  shoot  m  self-defense,  wlUimit  re- 
gard to  th»  nature  <n-  violaice  of  tbe  assault 
or  Uie  degree  ot  perU. 

The  motlfm  for  a  new  trial  In  a  crlmliuJ 
case  is  sddressed  to  the  sound  diacretlim  of 
the  court,  and  not  rerlsable. 

The  Jodgmoit  <tf  tbe  court  la  aflEtrxned. 

TYSON,  ANDERSON,  and  DBNSON,  JJ, 
concur* 


TERRT  et  aL  V.  WILLIAMS. 
(Sopreme  Court  of  Alabama.  Jane  80,  1906L) 

1.  BVIDENCB— BBS  GWSTX. 

Where,  in  trespass  for  tlie  removal  o[ 
plaiotiFa  famltofe,  defendant  daimed  that 
plalDtlff  hod  folly  ixmaented  to  sndt  removal, 
evidence  that  ahe  was  sitting  in  <me  oomcr  of 
the  boose  crying  at  tlie  time  was  admissible 
as  res  geats  and  aa  bearing  on  the  question  of 
consent. 

[Ed.  Note. — For  cases  in  point  see  toL  ZOi 
Cent.  Dig.  Evidence,  H  907* 

2.  TBBSFASB— BKHOVAL  m  PaB80MAI.TT— EVf 

DENCB. 

Where,  In  trespass  for  the  removal  of 
pIaiDtiff*8  furniture,  defeadant  daimed  owner- 
ship of  tbe  furoitoie  under  a  cmditional  con- 
tract of  sale,  white  plataitlfl  blasted  that  tlie 
paper  executed  by  her  to  defendants  was  ts 
secure  a  loan  of  moner,  evidence  that  defendants 
were  pawnbrokers  and  dealers  in  seemdhand 
furniture  was  admissible. 
8.  Tbial— Obi»b  or  Paoor— Discerioiv. 

It  is  within  tbe  discretion  of  the  trial  court 
to  allow  evidence  in  rebuttal  which  might  have 
been  offered  in  chief. 

[Ed.  Note. — For  cases  In  point,  see  voL  44. 
Cent.  Dig.  Trial,  {  152.} 

4.  Sum— EviDSHCB— OBncnoiis— Tm. 

It  is  too  late  to  object  to  tbe  admisBil>ilitT 
of  evidence  after  the  argument  of  oonnad  has 

began. 

[Ed.  Note. — For  cases  in  point,  see  voL  4& 
Cent.  Dig.  Trial,  SS  18a-186j 

5.  Same— Reading  Btidenci  to  Jubt. 

Where  certain  receipto  had  been  introdnced 
In  evidence,  connael  fw  plaintifl  had  the  right 
to  refer  to  them  and  to  read  Uiem  to  the  jtuy 
for  the  first  time  when  making  his  argument, 
e.  TbESPASS— TITI.B— BUXDBN  OT  PSOOF. 

The  gist  of  an  action  ot  tree  pass  to  per- 
sonal property  being  the  disturbance  ot  pos- 
session, pfaintift  Is  not  bound  to  show  thtt  tb» 
Irsal  title  was  In  her,  or  that  it  was  not  In  any 

other  person. 

7.  Same— PnnrrivE  Dauaobs. 

Where,  in  trespass  tor  tbe  removal  of 
jierwnal  propertv,  there  was  evidence  that 
the  unlawful  taking  was  perpetrated  a 
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rnde,  wanton,  or  reckless  manner,  and  was 
accompanied  by  circumstances  of  aggravation 
and  oppressioii,  exemplarj  damages  were  allow- 
able. 

Appeal  from  (3t7  Oonrt  of  Bessemer;  B. 
OL  Jones,  Judge. 

"To  be  officially  reported." 

Action  by  Sallle  Williams  against  Will 
Terry  and  others.  From  a  Judgment  for 
plaiotitF,  def^dants  appeal.  Affirmed. 

Tbls  was  an  action  for  trespass  for  taking 
goods.  No  question  was  raised  on  the  plead- 
Ing.  The  tendencies  of  the  evidence  and  the 
asslgnmrats  of  error  are  sufficiently  set  out 
in  the  opinion  of  the  court  The  defendant 
requested  the  following  written  charges, 
which  were  refused:  "(1)  I  cliarge  you, 
gentlemen  of  the  Jury,  that  the  burden  is  on 
the  plaintiff  in  tbls  case  to  show  that  the 
title  to  the  pn^rty  is  vested  in  her,  and  in 
no  other  person.  (2)  I  charge  yon,  gentle- 
men of  the  Jury,  that  there  can  be  no  punl- 
tlva  damages  recovered  in  this  case."  Thae 
was>motion  for  new  trial,  based  upon  the  re- 
fusal of  the  court  to  give  these  charges,  and 
because  the  verdict  was  contrary  to  the  evi- 
dence and  excessive^  which  motion  was  over- 
ruled. The  verdict  and  Judgment  waa  for 
»78. 

Plnlcney  Scott,  for  appetlanta.  W.  F. 
"Welch,  for  a^tellee. 

WEIAKLBY,  a  J.  The  action  is  trespass 
for  the  wrongful  taking  of  personal  prop- 
erty. Before  considering  the  assignments  of 
error  that  are  insisted  on,  it  will  be  helpful 
to  state  the  tendencies  of  the  evidence  The 
plaintiff  claimed  and  testified  that  one  of  the 
defendants  (titie  two  being  partners)  came  to 
her  house  and  without  Just  cause  or  legal 
excuse  and  against  ber  objection  forcibly 
seized  and  carried  away  furniture  which  she 
bad  purchased  from  other  parties  and  for 
which  she  had  fully  paid,  while  the  defend- 
ants claimed  they  had  sold  her  the  furniture 
on  credit,  reserving  title  and  right  to  retake 
possession,  without  legal  process,  upon  de- 
fault In  payment,  and,  furthermore,  that  for 
an  admitted  default  she  consented  to  the  tak- 
ing at  the  ttme  they  reclaimed  the  furniture. 
In  support  of  their  theory,  the  defendants 
offered  in  evidence  a  writing  purporting 
to  be  a  lease  contract  from  them  to  the 
plaintiff  requiring  her  to  make  small  monthly 
payments,  and  authorizing  a  taking  of  the 
furniture  upon  default.  The  plaintiff  ad- 
mitted the  execution  by  her  of  the  writing, 
but  testified  that  it  was  made  to  secure  a 
loan  upon  the  furniture  from  the  defendants, 
who  were  pawnbrokers  as  well  as  dealers 
in  secondhand  furniture,  which  loan  she 
testified  had  been  fully  paid;  end  in  support 
of  her  claim  that  she  had  purchased  the 
furniture  from  Jeff  Clay  &  Sons,  and  had 
paid  therefor,  she  produced  divers  receipts 
from  that  firm  for  small  [myments  on  furni- 
ture account,  which  were  admitted  In  evi- 
dence without  objection.  The  cwflicting 


tendencies  of  the  evidence  obviously  present* 
ed  a  controversy  for  the  decision  of  the 
Jury,  and  It  was  to  the  Jury  submitted,  whose 
finding  was  favorable  to  the  plaintiff.  We 
have  only  to  decide  whether  any  errors  Inter- 
v«ied, 'which  require  the  Judgment  upon  the 
verdict  to  be  reversed.  We  proceed  to  a 
consideraticHi  of  those  assignm^ts  of  error 
that  counsel  tta  aK>ellanta  has  dlscossed  In 
his  brief: 

1.  The  defendants  claiming  that  plaintiff 
bad  fully  consented  to  the  removal  of  the 
furniture,  It  was  competent  to  prove  in  her 
behalf  that  at  that  tim«  she  was  "sitting  In 
one  comer  of  the  house  crying."  This  In- 
cident, so  natural  and  probable  on  the  part 
of  a  woman  if  she  objected  to  the  taking 
of  her  household  goods,  was  a  part  of  the 
res  gestfe,  and  had  an  Important  bearing 
upon  the  question  of  consent  vel  non,  to 
which  issue  the  court  limited  the  evidoice. 

2.  As  supporting  plaintiff's  contention  that 
the  writing  introduced  by  defendants  was  ex- 
ecuted by  ber  to  secure  a  loan  of  money, 
it  was  proper  to  dllow  her  to  prove  they 
were  pawnbrokers;  that  is.  persons  who 
loan  money.  The  answers  to  the  question, 
which  stated  that  tbey  were  both  pawntMro- 
kere  and  dealers  In  secondhand  furniture, 
had  a  material  bearing  upon  controverted 
qnestiohs  of  fact,  and  presented  to  the  Jury 
Information  as  to  the  business  of  the  defend- 
ants that  was  proper  for  their  conslderatlou, 
In  view  of  the  conflicting  evidence  as  to  their 
dealings  with  plahitlff.  A  part  of  the  an- 
swer was  beneficial  to  them. 

8.  It  was  within  the  discretion  of  the 
trial  court  to  allow  evidence  In  rebuttal  that 
might  have  been  offered  In  chief. 

4.  The  receipts  from  Jeff  Clay  &  Sons  were 
offered  and  admitted  In  evidence  without  ob- 
jection or  exception.  It  was  of  no  conse- 
quence that  they  were  not  then  read  to  the 
Jury.  It  was,  of  course,  too  lato  to  object 
to  their  admissibility  after  the  argument  of 
counsel  had  h^nn.  Since  the  receipts  were 
In  evidence,  counsel  for  plaintiff  had  the 
right  to  refer  to  them  and  to  read  them  to  the 
Jury  when  making  his  argument.  The  state- 
ment of  defokdants'  counsel  when  objecting 
to  the  reading  of  the  receipts,  that  tbey  had 
not  been  offered  In  evidence,  that,  if  so,  be 
did  not  bear  the  offer,  and  that  had  be  beard 
the  offer,  he  would  have  then  objected  can 
avail  nothing  In  the  face  of  the  positive  as- 
sertion In  the  bill  of  exceptions  that  the  re- 
ceipts were  admitted  in  evidence;  no  objec- 
tion to  their  admission  at  the  time  they  were 
offered  being  shown. 

5.  The  gist  of  the  action  of  trespass  la  the 
disturbance  of  the  possession,  and  the  action 
Is  maintainable  by  one  who  may  have  a  right- 
ful possession  alone  or  possession  with  a 
qualified  title.  Grisbam  v.  Bodman,  111  Ala. 
IM,  20  South.  G14.  The  existence  vel  non 
of  legal  titie  in  the  plaintiff  is.  therefore,  not 
always  an  Important  inquiry.  If  the  defend- 
ants' erldenoe  be  accepted  aa  tme^  tb^  l>ad 
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tlie  right  to  reclaim  tbelr  property  peaceably, 
and  were  not  trespaBsafl.  28  Am.  &  Hag. 
E11C7.  I4tw  (aa  Ed.)  668;  Street  t.  Sinclair, 
71  Ala.  110;  Boms  r.  Campbell,  71  Ala. 
271,  278.  On  tbe  otber  band,  if  tbey  bad  no 
rl^t  to  or  claim  upon  tbe  famitarel  and 
plaintiff  did  not  conaent  to  its  ronoral,  aa 
h&e  evidence  tended  to  ebow,  then  plaintiff 
could  recover  vjfmi  proof  ot  bar  poaaesslou 
alone,  whether  the  1^1  title  resided  in  her 
or  in  amne  third  person.  Under  these  clr- 
cnmstances  tbe  conrt  ctmlH  not  properly 
charge  the  Jury  that  the  bnrd«i  of  proof  was 
upon  plaintiff  to  show  tbe  legal  title  was  in 
ber;  and  mwdi  less  could  tbe  court  require 
her  to  show  affirmatively  that  the  1^1  title 
was  "In  no  other  person.**  Obaise  1  was 
properly  reftued. 

6.  It  cannot  be  asserted  as  a  matter  of 
law  that  a  case  was  not  made  for  ponltlve 
damages.  In  view  of  tbe  tendencies  of  the 
evidence,  favorable  to  the  plaintiff,  that  In- 
quiry was  tor  the  jury.  The  unlawful  tak- 
ing of  personal  property,  perpetrated  in  a 
rude,  wanton,  or  reckless  manner,  or  ac- 
companied by  circomstances  of  aggravation 
or  oppresslcm,  will  authorize  tbe  imposition 
of  exemplary  damages  against  the  wrong- 
doer. Bums  Campbell,  71  Ala.  271,  292, 
and  numerous  cases  there  cited. 

7.  Whet  has  already  been  said  disposes 
of  all  the  grounds  assigned  In  tbe  motion 
for  a  new  trial  and  leads  to  the  conclusion 
tliat  no  error  was  committed  In  ovorullnc 
the  motion.  Finding  no  error,  tbe  judgment 
Is  afflnned. 

Affirmed. 

HARALSON,  DOWDBLL,  and  DBN80M, 
JJ.,  concur. 


BOCK  ISLA-ND  SASH  &  DOOR  WORKS 
T.  HOORB  &  HANDLEY  HARD- 
WARE CO. . 

(Suorane  Court  ot  Alabama.   May  29,  1906. 
Behearing  Denied  Jane  SO,  1906.) 

1.  APFEAX^Rxvnw— HABMLoa  Ennon— BXJL- 

TSQB  Off  DnCUBBKBS. 

Where  certain  pleas  to  which  demurrers 
were  overruled  were  thereafter  withdrawn,  the 
rulings  on  the  donurrezs  will  not  be  reviewed 
on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  sad  Error,  i  4104.] 

2.  Evidence  —  Written  Copttbacts  —  Vaei- 

A.NCK  BT  PaBOL. 

Where  there  are  two  written  contracts  In 

anestioD,  it  is  competent  to  show  by  parol  that 
hey  relate  to  one  and  the  same  transaction  and 
constitute  in  effect  but  one  contract,  without 
offoiding  the  rule  against  varying  a  written  con- 
tract by  parol. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  20, 
Cent.  Dig-  Evidence,  f  lOOS.] 

8.  Sai.es— Sbvebable  Contbact. 

Where  defendant  otdered  one  car  of  saab, 
with  the  privilege  of  three,  at  78  per  cent,  off 
list,  BpecincatioQB  for  first  car  to  be  furnished 
withio  20  dnys,  and,  if  others  are  taken,  all 
to  be  fumisbed  by  April  1st,  etc,  the  oida  was 


severable,  so  that  defendant  oould  not  escape 
liability  for  breach  of  the  contract,  nowing 
out  of  the  failure  to  furnish  spedfieatuna  00 
the  first  car  wlthbi  the  time  Umlted. 

[Ed.  Nots^For  cases  In  point,  ses  voL  4S, 
OraT  Dig.  Bales,  |  174,] 
4.  Sauk. 

Where  a  seller  has  agreeed  to  ddiver  the 
goods  in  Installments,  and  the  buyer  has  agreed 
to  pay  the  price  in  Inatallmenta,  wblcb  were 
proportioned  payable  on  delivery  of  each  install* 
ment,  default  by  either  par^  with  reference  to 
any  one  biatallment  win  not  ordinarily  entitle 
the  other  to  abrogate  the  contract. 

[Ed.  Note.— For  cases  hi  point,  see  voL  43. 
Cent  Dig.  Bales,  f  174.] 

Appeal  from  City  Oonit  of  Blrmingtiam; 
C  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

Action  by  the  Bock  Island  Saab  &  Door 
Works  against  tbe  Moore  &  Handle  Hard- 
ware Company.  From  a  judgment  tor  de- 
fendant, plaintiff  appeals.  Affirmed. 

This  was  an  action  on  the  common  counts. 
The  defendant  filed  the  general  Issoe  and 
Bf  4,  and  6.  Pleea  2;  6,  7,  and  8  were 
withdrawn.  Plea  8:  '*And  for  further  plea 
bi  thla  behalf,  and  by  way  of  8et-<rff ,  tbe  de- 
fendant aaya  that  the  plaintiff  la  Indebted  to 
tbe  defimdatit  tai  a  large  sum.  to  wit.  ^SOO, 
which  snm  defendant  dalms  of  the  plain- 
tiff aa  damagea  for  the  tffea<[fli  of  a  certain 
contract  made  between  plaintiff  and  defendant 
on  tbe  20th  day  of  November,  1800,  wberdiy 
the  plaintiff  nndertoofc  and  agreed  to  aell 
and  deliver  to  defendant  for  an  agreed  i^ce 
one  car  of  aash,  with  privily  to  defendant  to 
take  three  cam  ot  sash  at  the  same  pike 
per  car.  And  defendant  aays  that  plaintiff 
bnAe  Its  aald  contract,  and  failed  and  re- 
fused, without  Jnst  canae  or  legal  excuse. 
to  furnish  and  deliver  said  one  car  of 
sash,  and  that  the  plaintiff's  said  breach 
of  said  contract  the  defendant  was  greatly 
damaged,  and  loat  the  iwoflts  it  could  and 
would  have  made  upon  said  car  of  sash,  and 
defendant  was  ocnupidled  to  boy  other  sash  at 
a  greater  iwlce  than  plaintiff  had  bound  It- 
self by  said  contract  to  deliver  aald  cars  of 
aash  for,  and  all  to  the  damage  of  defend- 
ant In  the  aum  ot  $800;  and  defttidant  oflna 
to  set  off  Its  aald  demand  and  claim  against 
that  of  the  plaintiff  mentioned  In  the  oom- 
plaint  and  the  several  counts  thereof."  TIds 
plea  was  amended  I7  striking  therefnun  the 
words,  "and  lost  the  pn^ts  It  oonid  and  would 
have  made  upon  said  car  of  sash."  where  they 
ai^ear  in  said  plea,  and  by  adding  next  after 
the  words  "a  greater  price"  tbe  words  **to 
wit,  1800."  Plea  4:  *'And  for  further  plea 
in  said  behalf,  and  by  way  of  setoff  against 
plalntlCTs  demand,  the  defendant  says  that 
the  plaintiff  U  indebted  td  the  defoidant  in 
a  large  sum,  to  wit,  870(^  whldi  anm  de- 
fendant claims  at  the  plalntUC  aa  damages  for 
tbe  breach  of  a  cmitract  made  <hi  November 
29,  leOO.  between  plalntifl  and  daCendant 
whereby  the  plaintiff  agreed  for  a  ralnable 
consideration  to  sell  and  deliver  to  daCendant. 
free  on  hoard  cars  at  Bo<^  Island,  IlL,  and 
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less  freight  to  BInntngtaam,  one  car  of 
^ock-down  sash,  with  the  prlrtlege  of  three 
cars  of  sash,  and,  if  defendant  should 
-elect  or  take  the  two  laat-named  cars  of  sash, 
they  were  to  be  fnmlBbed  by  April  1,  1901, 
^7  plaintiff  at  the  same  price  per  car  which 
was  agreed  on  for  the  said  first  car ;  and  the 
■defoidftnt  says  that  the  plaintiff  broke  its 
said  contract  In  this :  That,  although  defend- 
ant fomisbed  the  plaintiff  speciflcetiona  for 
said  two  cars  of  sash  prior  to  April  1,  1901, 
the  plaintiff  failed  and  refused  on  demand 
to  famish  and  dellrer  to  defendant  two  cars 
of  sash  on  or  prior  to  April  1, 1901,  as  plalnr 
tiff  bad  agreed  to  do;  and  defendant  says 
that  it  has  been  greatly  damaged  by  plaintiff's 
said  breach  of  contract,  and  had  to  purchase 
other  sash  at  a  bigher  price,  to  wit,  f700, 
than  plaintiff  had  agreed  as  aforesaid  to 
furnish  said  sash  for,  and  otherwise  was 
greatly  damaged  by  plaintiff's  said  breach 
of  contract  and  all  to  the  damage  of  defend- 
ant In  the  sum  of  $700.  which  defendant 
offers  to  set  off  against  plaintiff's  claim 
In  said  cause,  and  defendant  claims  Judgment 
for  the  excess."  Plea  5 ;  "And  for  a  further 
plea  In  this  behalf  defendant  says  that  here- 
tofore, to  wit,  on  the  29th  of  November,  1900, 
the  defendant  purchased  from  the  plaintiff, 
through  Its  agent  certain  doors  and  blinds 
and  SHsh,  known  as  'K.  D.,  or  knock-down, 
sash';  that  tne  doors  and  blinds  were  entered 
upon  one  order,  and  the  K.  D.  sash  was  en- 
tered upon  another  order,  and  the  two  orders 
formed  one  and  the  same  transaction  with 
the  said  agent  of  plaintiff;  that  In  and  by  the 
said  order  for  K.  D.  sash  the  defendant  gave 
an  order  for  one  car  of  K.  D.  sash,  with 
privilege  of  three,  and  specifications  for  the 
last  two  of  said  cars  of  K.  D.  sash  referred 
to  In  said  order  were.  If  taken,  to  be  fur- 
nished by  April  1,  1901,  and  the  .defendant 
says  that  the  plaintiff  shipped  to  the  defend- 
ant the  said  cars  of  doors  and  blinds,  but 
wrongfully  refused  and  failed  to  ship  either 
of  the  two  last-named  cars  referred  to  in 
i:he  order  as  *£.  D.  sash*;  and  that  by  said 
failure  and  refusal  of  the  plaintiff  to  ship 
said  two  cars  of  K.  D.  sash  referred  to  in 
said  order  defendant  was  greatly  damaged, 
and  defendant  lost  the  difference  In  price 
l>etween  what  plaintiff  had  agreed  to  sell 
said  sash  for  and  what  they  were  worth  at 
ttie  time  and  place  of  delivery,  to  wit,  $1,000, 
was  put  to  expense  In  and  about  purchaalng 
other  cars  of  K.  D.  sash  from  other  vendors 
thereof,  and  bad  to  pay  a  greatly  increased 
price  for  the  cars  of  K.  D.  sash  which  It 
brought  to  take  the  place  of  those  which  It 
had  contracted  to  buy  from  plaintiff  as  afore- 
said, to  wit,  $1,000,  and  was  otherwise  put 
to  great  expense  and  damage  In  and  about 
and  reason  of  plaintiff's  said  breach  of  Its 
-said  contract,  all  to  the  damage  of  defendant 
In  the  sum  of  $1,000.  And  defendant  hereby 
offers  to  recoup  Its  said  damages  against 
plaintiff's  said  claim  and  claims  Judgment  for 
-tlie  excess.** 


The  plaintiff  filed  43  grounds  of  demurrer 
to  these  pleas,  but  the  main  questions  raised 
by  the  demurrers  are  as  follows:  (1)  The 
pleas  purport  to  dedare  on  an  express  exec- 
utory omtract,  but  do  not  set  out  said  con- 
tract fully  in  words  and  figures.  CO  While 
declaring  on  an  express  executory  contract, 
the  pleas  do  not  set  out  and  aver  the  sub- 
stance  of  said  contract  with  predslon  and 
certainty.  (8)  They  do  not  set  out  all  the 
facts,  terms,  and  conditions  constituting  said 
contract  (4)  It  does  not  set  out  with  suffi- 
cient certainty  the  consideration  ft>r  the  con- 
tract (0)  They  do  not  aver  with  sufiicient 
precision  or  certainty  the  substance  of  the 
breach  of  the  contract  by  plaintiff.  (6)  There 
is  not  averred  with  precision  and  certainty 
the  time,  manner,  and  place  of  payment  of 
the  cmslderatlon,  to  whom  the  paym^t  was 
to  be  made,  and  whether  It  was  payable  In 
cash  or  not  (7)  They  do  not  aver  the  price 
per  car  of  the  goods  and  chattels  alleged  to 
have  been  purchased  under  the  contract  (8) 
It  falls  to  aver  or  set  out  whether  or  not 
there  was  any  limitation  of  time  upon  the 
privilege  of  the  defendant  to  take  more  than 
one  car  of  sash,  and.  If  there  was  a  limita- 
tion, the  time  of  the  limitation.  (9)  The  fail- 
ure to  aver  all  the  facts  and  circumstances 
under  which  the  contract  was  made.  (10) 
If  the  damages  claimed  were  speculative,  con- 
jectural, and  remote.  (1-1)  That  the  profits 
claimed  as  damages  were  constituent  ele- 
ments of  the  contract  and  that  the  loss  of 
the  same  was  a  natural  result  of  Its  breach. 
That  pleas  8  and  4  were  repugnant  and  In- 
campatible  with  the  other  pleas.  (12)  That 
pleas  3  and  4  were  pleas  of  set-off.  and  the 
other  pleas  were  pleas  of  recoupment  (18) 
That  they  do  not  aver  that  at  the  time  the 
contract  was  made  the  defendant  had  an  ex- 
isting contract  for  resale  of  the  kno(*-down 
sash,  and  the  plaintiff  knew  or  was  Informed 
of  the  contract  of  resafe.  (14)  That  the  pleas 
do  not  confess  and  avoid  the  allegations  of 
the  ccouplaint  nor  traverse  the  same.  (IB) 
It  does  appear  that  the  contract  fdr  the  doors 
and  blinds  was  a  separate  and  independent 
contract  from  the  written  contract  of  the 
purchaser  of  knock-down  sash;  and  It  further 
appears  that  said  contracts  cannot  be  con- 
nected with  each  other,  so  as  to  form  one 
written  contract  without  the  aid  or  aaaist- 
ance  of  the  introduction  of  oral  testimony, 
which  cannot  be  introduced  to  rary  the  tenm 
of  a  written  contract 

There  were  a  great  many  charges  request* 
ed,  some  of  whidi  were  glvMi  and  some  re- 
fused to  both  plaintiff  and  defokdant;  hot 
as  they  are  not  noticed  In  the  opinion,  tbHir 
will  not  be  set  ont 

Brown  &  Murphy  and  B.  M.  O.  Amason, 
for  appellant    Walkw,  Tillman,  Campbell 

&  Porter,  for  appellee^ 

DOWDBLL,  J.  To  the  complaint  which 
was  on  the  comnum  ooonti,  tiie  defendant 
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filed  pleas  uumbered  from  1  to  8  IncluslTe; 
the  first  being  tbe  geaeral  Issue  and  tbe  rest 
special  pleaa.  Subsequently  tbe  tblrd  and 
fourth  were  amended,  and  the  second,  sixth, 
■eTentfa*  and  dfl^Ui  were  withdrawn.  By 
the  third  and  fourth  pleas  set-off  was  plead- 
ed as  a  defense.  By  the  fifth  plea  recoup- 
ment was  Intended  to  be  pleaded,  and,  In- 
deed, was  80  treated  by  the  parties;  bnt  It 
ia  not  shown  by  tbe  averments  in  tbe  plea 
that  ttie  damages  sonaM  to  be  recouped  arose 
out  of  the  transaction  on  which  the  salt  was 
Imragfat  or  the  complaint  was  based.  Do* 
mnrrws  were  interposed  to  tiiese  pleas,  bat 
we  think  they  were  nnobjectionable  on  any 
of  tbe  grouudB  assigned.  There  were  rep- 
lications, rejoinders,  and  surrejoinders,  to 
which  demurrers  were  Interposed,  and  upon 
which  rnllngs  were  had,  but  which  we  need 
not  ccmstder.  since  the  pleas  that  these 
tlcations,  rejoinders,  and  surrejoinder  re- 
lated  to  were  sabseqnently  wltiidrawn. 

It  Is  stated  by  counsel  on  both  aides  In 
tbelr  briefs  that  the  main  Issue  In  the  case 
hinges  upon  the  construction  of  what  Is  des- 
ignated In  the  record  as  "Order  No.  8,489," 
which  18  as  follows:  "  Birmingham,  Ala.,  No- 
vember 29th,  1900.  _  Order  No.  8,489.  Rock 
Island  Sash  &  Door  Co.,  Rock  Island,  III. — 
Gentlemen:  Please  enter  our  order  for  one 
car  K.  D.  sash,  with  privilege  of  three,  at 
78  per  cent,  off  the  list,  specIflcatlonB  first 
car  to  be  furnished  within  twenty  days,  and, 
If  others  are  taken,  both  to  be  furnished  by 
April  let.  Price  f.  o.  b.  Rock  Island,  freight 
allowed  to  Birmingham.  Yours  truly,  Moore 
&  Handley  Hardware  Co."  The  contention 
of  appellee,  defendant  In  the  court  below, 
was  and  now  Is  tbat  said  order  formed  part 
of  the  contract,  tbe  foundation  of  the  plain- 
tUTs  suit;  the  said  complaint,  while  on  the 
common  counts,  being  for  a  balance  due  on 
a  contract  of  purchase  by  the  defendant  from 
tbe  plaintiff  of  a  car  of  doors  and  blinds,  and 
which  contract,  while  a  single  and  entire 
transactlODt  was  for  the  convenience  of  tbe 
parties  pnt  in  the  form  of  two  orders,  num- 
bered, respectively,  8,488  and  8,480,  the  first 
relating  to  the  doors  and  blinds,  and  the  lat- 
ter to  the  K.  D.  aash.  There  was  the  further 
contention  by  anwUee  tiiat  the  part  of  said 
contract  designated  as  "Order  No.  8,489," 
above  set  out,  was  as  to  the  three  cars  ot 
K.  D.  sash  severable.  Tbe  contmtlon  ot  tbe 
appellant  was,  and  is  now,  that  order  No. 
8.4S9  was  a  separate  and  distinct  contract 
from  the  contract  for  the  purchase  of  tbe 
doors  and  blinds,  and,  furthermore,  was  in 
Itself  entire  and  Inadmissible. 

On  the  trial  the  evidence  on  the  part  of  the 
defendant  tended  to  show  that  there  was  but 
one  contract,  and  that  the  two  orders  con- 
stituted a  single  transaction,  and  were  pat 
in  two  forms  for  convenience  of  the  parties. 
The  evidence  of  the  plaintiff,  on  the  other 
hand,  tended  to  show  that  the  two  orders 


were  wholly  separate  and  distinct  transac- 
tions; the  one  having  do  connection  witli  or 
reference  to  the  other.  The  plaintiff  objected 
to  tbe  Introduction  of  this  evidence,  when  of- 
fered by  the  defendant  on  the  ground,  tbat 
It  was  an  effort  to  vary  a  written  contract 
by  parol  evidence.  Where  there  are  two 
writtCT  contracts,  it  Is  competoit  to  show  by 
parol  evidence  that  tbey  relate  to  one  and 
tiie  same  teansactlon  and  constltnte  one  con- 
tract; without  offending  tiie  role  against  vair- 
Ing  a  written  contract  by  parol  evldmce. 
1  Oreenleaf  on  Bv,  (10th  Bd.)  |  288.  Order 
No.  8,489,  set  ont  above,  whettier  taken  by 
Itself  or  In  connection  with  tbe  evldoic^  we 
think,  shows  a  severable  conlract  The  goods 
were  to  be  delivered  in  installments,  and 
tbe  price  was  proportioned  to  and  payable 
on  the  several  installments.  The  order  was 
for  one  car,  with  privilege  of  three.  The 
option  to  take  belonged  to  the  purchaser. 
Tbe  failure  or  refusal  of  the  purchaser  to 
furnish  tbe  specifications  on  the  first  car 
withia  tbe  time  limit,  or,  for  that  matter,  the 
failure  or  refusal  of  the  purchaser  to  take 
tbe  first  car,  did  not  furnish  the  plaintiff 
with  the  right  to  abrogate  the  entire  con- 
tract. It  would  have  had  Its  remedy  against 
the  defendant  for  damages  for  any  failure 
or  refusal  on  the  part  of  the  defendant  to 
accept  the  first  car.  In  other  words,  the  de- 
fendant could  not  have  escaped  liability  for 
a  breach  of  the  contract  growing  out  ot  a 
failure  on  their  part  to  furnish  epeclfl cations 
on  the  first  car  within  the  time  limit 

The  principle  governing  such  contracts 
is  thus  stated  by  the  New  Jersey  court  in 
Oeril  V.  Silk  Mfg.  Co.,  81  Atl.  401,  30  L.  R.  A. 
61,  61  Am.  St  Rep.  611:  "When  the  sell- 
er of  goods  has  agreed  to  deliver  tiiem  In 
Installments,  and  the  buyer  has  agreed  to 
pay  the  price  in  installments,  which  are  pro- 
portioned and  payable  on  the  delivery  of 
each  installment  ot  goods^  default  by  either 
party  with  reference  to  any  one  installment 
will  not  ordinarily  entitle  the  other  party 
to  abrogate  tbe  contract"  As  said  In  Joiin- 
son  V.  Allen,  78  Ala.  891,  56  Am.  Bep.  84: 
*<Bacb  delivery  Is  ooiuldered  in  the  natnre 
of  a  separate  and  distinct  contract"  In 
Rugg  V.  Moore  (Pa.)  1  Atl.  820,  it  is  held  that 
an  agreement  tor  sale  of  six  loads  ot  cOEn, 
deliverable  at  different  ttanes  and  payable 
at  a  price  per  bnsbei  on  delivery,  is  a  sev- 
erable contract  In  Osgood  r.  Bander 
(Iowa)  89  N.  W.  887.  1  U  B.  A.  6CB,  which 
seems  to  be  a  case  in  point,  lliere  was  a  con- 
tract by  a  travelhig  saleman  ot  a  coal  com- 
pany for  the  sale  and  ddtvery  of  ItSO  cats 
of  Scranton  coa!  at  a  certain  price,  shipped 
as  ordered  during  August  and  Septonber, 
and  with  tbe  privilege  of  200  cars  more  at 
same  price  and  upon  same  terms.  The  buyer 
ordered  400  car  loads  before  the  end  of  Sep- 
tember, but  tbe  seller  failed  to  furnish  290 
of  the  cars  so  ordered.  After  the  agreement 
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was  made  the  price  of  coal  advanced,  and, 
when  tbe  coal  company  sued  the  buyer  for 
tbe  purchase  price  of  the  coal  actually  de- 
livered, the  defendant  demanded  that  the 
damages  sustained  by  reason  of  tbe  failure 
of  the  coal  company  to  fill  Its  orders  be  treats 
ed  as  a  counterclaim  to  any  claim  held  by 
the  plaintiff.  Tbe  court  said:  "But  the 
agreement  must,  of  necessity  be  considered 
as  several,  for  the  reason  that  It  consieted 
of  two  parts,  one  of  which  was,  In  etFect,  a 
contract  of  purchase  and  the  other  a  contract 
for  the  privilege  of  purchasing.  We  shall 
therefore  treat  so  much  of  the  contract  as 
relates  to  the  250  car  loads  of  coal  as  sep- 
arate and  distinct  from  the  remainder. 
•  •  •  A  right  to  rescind  a  contract  for  a 
certain  amount  of  coal  to  be  shfpped  in  quan- 
tities as  ordered,  payment  to  be  mnde  for 
Mcb  shipment  a  certain  number  of  days  Aft- 
er shipment  Is  made.  Is  not  given  by  a  fsll- 
nre  to  pay  for  certain  shipments  within  the 
time  specified,  as  sach  failure  does  not  go  to 
the  whole  contract"  In  Sims  t.  Brewing  Co., 
182  Ala.  S11,  31  South.  86,  It  was  held  that 
If  a  part  of  a  contract  to  be  performed  by 
one  party  conslBta  of  separate  Itena,  and  the 
price  to  be  paid  is  apportioned  to  each,  the 
contract  Is  severable.  The  following  casps 
are  to  tiie  same  effect:  Oomer  t.  McPhee 
(Colo.  App.)  81  Pac.  119;  Hansen  Consum- 
ers Co.,  78  Iowa,  77,  84  N.  W.  495;  Myer 
▼.  Wheeler,  65  Iowa.  880^  21  N.  W.  692; 
Cannon  Coal  Co.  t.  Taf^art,  1  Colo.  App. 
fiO.  27  Pac  288;  Tncker  t.  BUUng  (Utah) 
R  Pac.  SB4:  McOrath  v.  Cannon  (Minn.)  67 
N.  W.  160;  OtiB  T.  Adams,  66  N.  J.  Law  88, 
27  Atl.  1092;  Lncesco  Oil  Co.  Brewer.  66 
Pa.  861;  Gill  t.  Lumber  Go.  (Pa.)  25  AtL 
120. 

.4.pplylng  the  forgoing  principles  to  fhe 
undisputed  facts  In  the  case,  we  fall  to  find 
that  any  error  has  been  committed,  and  the 
judgment  appealed  from  will  be  affirmed. 

Affirmed. 

WEAKLEY.  C.  J.,  and  HARALSON  and 
8IUP80N,  JX,  concur. 


BAKER  V.  HUTCHINSON. 

fflnpreme  Co  art  of  Alabama.  June  6,  1006. 
Rehearing  Denied  June  30.  1906.) 

1.  Chattel    Mobtoaoes  —  Convbbsiok  — 
WnoHornL  Takiho— Pliamho. 

A  complaint  alleging  that  .defendant  took 
poeacnslon  of  and  converted  to  bis  own  use  cot- 
ton raised  by  a  third  person  on  which  plaintiff 
had  a  mortgage  riven  by  such  person  sufficient- 
ly shows  that  defendant  wKMigfally  took  posses* 
noQ  of  and  converted  It 

2.  Samb— Interest  or  Plaiktiff— Pleadino. 

The  complaiDt  for  conversion  of  cotton, 
alleging  that  plaintiff  bad  a  lien  thereon  by  vir- 
tue of  a  mortgage  executed  to  him  by  a  third 
[wrson,  who  raised  the  cotton,  recorded  in  a 
certain  book,  on  a  certain  date,  prior  to  the 
taking,  in  the  eonnty  where  defendant  took  the 
property,  n01cl«ntlr  pleads  plaintiff's  lien;  it 


being  unnecessary  to  plead  the  evidential  facts 

to  establish  It. 

[Ed.  Note.— For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  |  86.] 

8.  Fraud— FuiADino. 

A  general  averment  of  fraud,  without  a 
statemeut  of  the  facts  constltutinc  it,  la  In- 
sufficient. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Fraud.  |  87.] 

4.  CRArrEL  MoBTQAaBS— CoNVEBsion  -~  De- 
fense or  PaiOB  Lien— Pleading. 

Tbe  plea  in  an  action  by  a  mortgagee 
against  a  third  person  for  conversion  of  tbe 
mortgaged  proper^,  alleging  that  defendant 
took  and  converted  the  property  by  virtue  of 
a  mortgage  executed  to  him  by  the  owner  of  the 
property,  is  bad  in  not  showing  that  such  mort- 
gage was  prior  or  saperior  to  the  one  relied  on 
oy  plaintiff. 

6.  Saub— Reuase  or  Pbofbbtt— Pleadivo. 

Tbe  plea  in  an  action  by  a  mortgagee 
against  a  third  person  for  conversion  of  part 
of  tbe  mortgaged  cotton  crop,  averrli^  that 
when  the  mortgage  was  executed  it  was  agreed 
between  tbe  mortgagor  and  plaintiff  that  enough 
of  the  crop  should  be  dlsptwed  of  by  the  mort- 
gagor to  enable  him  to  aecure  supplies  to  make 
a  crop,  and  that  any  cotton  defendant  got  of 
the  mortgagor  was  to  pay  for  supplies  to  make 
tbe  crop  furnished  the  mortgagor  by  defenduit, 
and  that  said  supplies  were  necessary  to  be 
furnished  to  the  mortgagor  to  make  his  crop, 
is  Insufficient  in  not  showing  a  release  of  the 
cotton  in  question  in  accordance  with  the  agree- 
ment between  the  mortgagor  and  p)aintl£ 

6.  Same — Intbbbbt  or  PLAiRTin^BTinBircE. 

Plaintiff,  In  an  action  by  a  mortgagee  for 
conversion  by  a  third  person  of  the  mortgaged 
chattels,  may  Introduce  tbe  mortgage  and  secur- 
ed notes  as  links  In  his  chain  irf  evidence  and 
to  prove-what  was  due  at  the  commencement  of 
the  action. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Chattel  Mortgages,  }  352.] 

7.  Same— Vabiahoi  Betweeii  UoBiaAOK  amd 

Notes. 

That  the  name  of  tiie  wife  of  the  mort- 
gagor does  not  appear  on  the  notes,  as  sseuritj 

for  which  the  mortgage  was  given,  as  recited 
in  the  mortgage,  does  not  impair  the  mortgags 
as  security  for  the  notes  as  obligations  of  the 
husband. 

8.  8A1IB  —  OwnEBsmp  of  Ghatieu  —  Bti< 

DENCE. 

That  the  mortgagor  of  a  crop  of  cotton 
owned  the  land  on  which  it  was  grown  Is  soffl- 
ciectly  proved,  in  the  absence  of  anything  to 
the  contrary,  In  an  action  by  the  mortgagee 
against  a  third  person  for  conversion  of  the 
cotton,  by  the  mortgfige  dated  In  1902  being 
given  on  the  crop  to  be  raised  In  1903,  and 
testimony  of  plaintiff  that  the  mortgagor  lived 
in  1003  on  the  land  which  was  sold  to  hfan  hy 
plahitiff. 

8.  AenoN— Tboveb  Ann  Cohtebsioii— Waiv- 
es or  TOBT. 

A  mortgagee  of  chattels,  1^  calling  on  one 
who  converts  them  to  pay  him  the  amount 
realized  therefrom,  does  not  waive  his  right  to 
sue  him  for  the  conversiw. 

10.  TEOVU  AMD  CONVBBaiOA— DAUAQBE— BVI- 
DEHCB. 

Evidence  of  a  conversion  by  defendant  of 
three  bales  of  cotton,  iiart  of  a  crop  mor^ged 
to  plaintiff,  Its  value  per  iK>ond  being  s&)wn, 
anthorizes  the  jury,  without  proof  of  the  welfcht 
of  each  hale,  to  find  that  plaintiff  sostained 
more  than  noininal  damages. 

Appeal  from  Circuit  Conrt,  OMIapoosa 
County;  S.  L.  Brewer,  Judge. 
"To  be  (tfldally  reported.** 
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AcUoD  br  Oolombua  Hntcbliuim  ftsalnst 
D.  W.  Baker.  Jndgmoit  for  plalntlfl.  De- 
fendant appeals,  AiBrmed. 

The  complaint  was  In  the  following  lan- 
guage: "The  plaintiff  claims  of  the  defend- 
ant the  snm  of  $200  damages  for  the  wrongfnl 
conTerslon  by  him,  on  or  about  the  15th  day 
of  October,  190S,  of  the  following  personal 
property,  to  wit:  Three  bales  of  lint  cotton, 
the  property  of  plaintiff.  (2)  The  plalntlfl 
further  claims  of  the  defendant  the  sum  of 
$200  damages  for  this:  that  on  or  about  the 
15tb  day  of  October,  1903,  the  defendant  did 
take  possession  of  and  convert  to  his  own  use 
three  bales  of  lint  cotton,  which  was  raised 
by  or  caused  to  be  raised  by  W.  T.  Tbomas- 
ton  in  Tallapoosa  county,  Ala,,  during  the 
year  1903;  and  the  plaintiff  alleges  that  he 
has  a  lien  on  said  cotton  by  virtue  of  a  mort- 
gage executed  l>y  said  Tbomaston  to  this 
plaintiff  on  the  8tfa  day  of  December,  1902, 
and  duly  recorded  In  the  office  of  the  Judge 
of  probate  of  Tallapoosa  county,  the  county 
where  said  property  was  at  the  time  the  same 
was  received  by  and  taken  by  the  defendant, 
which  said  mortgage  was  recorded  on  the 
10th  day  of  December,  1902,  in  Book  lOi,  p. 
327;  and  the  plaintiff  alleges  that  with  no- 
tice of  said  Hen  the  defendant  took  posses- 
sion of  said  property  and  has  sold  or  other- 
wise disposed  of  the  same  to  bis  own  use  and 
benefit,  so  that  plaintiff  cannot  enforce  bis 
lien  on  said  cotton." 

Dttnnrreni  were  assigned  to  the  second 
count  a  follows:  "Said  count  falls  to  show 
that  the  defendant  wrongfully  took  posses- 
sin  of  the  pn^rty  described  therein.  (2) 
Said  count  falls  to  show  that  the  defendant 
4Ud  wrongfully  take  poBsessI(ni  of  and  wrong- 
fully convert  to  his  own  use  tbree  bales  of 
lint  cotton,  which  was  raised  or  caused  to 
be  raised  by  W.  T.  Tbomaston  In  Tallapoosa 
county,  Ala.,  dniing  the  year  1MB.  (8)  Said 
count  states  a  mere  conclmlon  of  tbe  plead* 
er,  where  It  says  that  plaintiff  had  a  Uen  by 
virtue  of  tbe  mortgage,  wben  said  mortgage 
nor  the  substance  thereof  is  not  aet  out  (4) 
The  statements  or  averments  fall  to  show 
tbat  plaintiff  had  a  lien  on  said  cotton.  dSi 
Said  coimt  falls  to  sbow  that  tbe  mortgage 
referred  to  tiiereln  constltttted  a  Uces  on  said 
three  bales  of  cotton.  (6)  Bald  count  Is  too 
vague  and  indefinite  for  defendant  to  join 
issue  on.  (7)  For  aught  that  appears,  th» 
taking  of  the  said  three  bales  of  cotton  was 
rightfully  done  by  defendant  ®  Said  count 
does  not  sbow  with  sufficient  certainty  what 
the  defendant  did  with  the  cotton,  and  fails 
to  show  how  and  In  what  manner  defendant 
disposed  of  tbe  cotton.  •  *  *  (10)  It  is 
stated  as  a  mere  conclusion  that  plaintiff  bad 
a  lien  on  the  cotton."  Tbese  demurrers  were 
ovOTUled. 

Tbe  defendant  filed  tbe  following  plea: 
"Plea  8.  The  defendant  says  the  mor^ge 
referred  to  In  the  second  count  ot  the  com* 
plaint  Is  void  ngalnst  this  defendant.  In  this: 


tbat  tbe  said  IliomaBton  was  Indebted  to  Oils 
defendant  at  tbe  time  of  tbe  execotimi  of  I3ie 
mortgage,  and  tbat  said  mwtgage  was  gtvea 
for  the  purpose  of  Undolnc,  delaying,  m  de- 
frauding this  detaidan^  and  Oat  tbe  plain- 
tiff participated  In  said  taaulL**  Demarrm 
were  InterpMsd  to  this  plea  as  ftdlows:  *'Be- 
cauae  said  plea  Is  too  Indefinite  to  advlae  tbe 
plaintiff  wbat  be  Is  called  iqton  to  defend. 
Said  plea  falls  to  allege  tbat  tbe  plaintiff 
knew  of  or  took  part  in  tbe  fraudulent  giving 
or  taking  of  the  mortgage.  Said  plea  does 
not  allege  that  the  plaintiff  had  any  connec- 
tion with  tbe  fraud  therein  charged.  Because 
the  vendee  cannot  set  up  the  fraud  in  tbe  ^t- 
Ing  of  the  paper  here  set  out  The  plea 
falls  to  set  out  the  facts  which  constitute 
the  fraud."  These  demurrers  were  sustained 
and  defendant  filed  plea  4:  "Defendant  says, 
further,  that  if  he  got  the  cotton  and  property 
described  In  said  complaint,  and.  converted 
It  to  his  own  use,  It  was  under  aim  by  virtue 
of  the  authority  conferred  in  a  mortgage 
executed  by  said  W.  T.  Thomaston  to  tbis 
defendant,  and  defendant  avers  that  said 
mortgage  conveyed  to  this  defendant  the  le- 
gal title  to  the  property,  and  that  defendant 
was  therefore  Justified  in  converting  said 
property  to  his  own  use."  Demurrers  wSre 
Intofposed  to  this  plea  as  follows:  "The  same 
does  not  show  that  defendant's  mortgage  was 
executed  prior  to  the  mortgage  of  plaintiff 
described  In  said  complaint.  Because  said 
plea  does  not  sufficiently  describe  the  claim 
asserted  to  the  property  by  the  defendant." 
These  demurrers  were  sustained.  Defendant 
filed  plea  6:  "At  the  time  the  said  W.  T. 
Tbomaston  executed  the  mortgage  described 
In  tbe  complaint,  It  was  agreed  between  said 
Thomaston  and  the  plaintiff  that  enough  of 
the  crop  grown  by  said  Tbomaston  should 
be  dl8i>08ed  of  by  said  Thomaston  to  enable 
him  to  secure  supplies  to  make  a  crop  during 
the  year  1903,  and  defendant  says  that  any 
cotton  that  he  got  from  said  Thomaston  was 
to  pay  for  supplies  to  make  said  crop  fur- 
nished said  Thomaston  by  defendant  and 
that  said  amount  of  snpplles  were  necessary 
to  be  furnished  said  Tbomaston  to  make  his 
crop."  Plaintiffs  demurred  to  plea  6  as  fol- 
lows: "Because  said  plea  falls  to  allege  that 
the  particular  cotton  described  In  the  com- 
plaint and  alleged  to  have  been  converted 
was  released  by  said  transaction  set  out  and 
described  In  said  pl«t  S." 

D.  H.  Biddle,  for  appellant  G.  A.  Borrel 
and  fniomas  Z<.  Bulger,  fw  i^^lee. 

WBAKLDT,  O.  J.  The  secoQd  oonnt  of 
tbe  oomplalnt  was  not  subject  to  tbe  donnr^ 
rer  Interposed.  It  was  snffidentiy  definite 
under  our  liberal  rules  of  pleading,  and  made 
a  case  of  liability  for  the  destmctlmi  of  plain- 
tiff's alleged  lien,  growing  out  of  tbe  mort- 
gage. It  was  not  necessary  to  all^e  tbe 
evidential  facts  wbteb  would,  upon  tbe  trial, 
be  relied  on  to  establish  tiie  existence  of  the 
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Jlen.  There  was  no  neceBsity  for  more  specif- 
ic STHineDts. 

The  demurrer  to  the  third  pies,  as  amend- 
-«d,  was  properly  sustained.  The  plea  did  not 
allege  the  facts  out  of  which  the  fraud  was 
supposed  to  arise.  When  fraud  is  pleaded  at 
law  or  in  equity,  the  facts  out  of  which  It 
Is  supposed  to  arise  must  be  stated.  A  mere 
general  averment  of  fraud  without  such  facts 
Is  inauffldent  Reynolds  t.  Excelsior  Goal  Co. 
100  Ala.  296,  U  South.  673. 

The  fourth  plea  did  not  show  that  the 
mortgage  relied  on  by  the  def^dant  was 
prior  or  superior  to  that  of  the  plaintiff,  and, 
as  the  demurrer  pointed  out  this  vice,  It  was 
properly  sustained. 

The  fifth  plea  was  lacking  In  averments  to 
ahow  a  release  of  the  cotton  In  question  In 
accordance  with  the  agreement  alleged  to 
Yi&ve  been  made  between  the  mortgagor, 
rrhomaston.  and  the  plaintiff  at  the  time  of 
the  execution  of  Uie  mortgage,  and  was 
•defective. 

The  plaintiff  bad  the  right  to  introduce  the 
mortgage  and  notes  as  links  In  his  chain  oi 
«vldence  to  support  the  complaint  and  to 
prove  how  much  was  due  thereon  at  the  com- 
mencement of  the  suit  Evidence  that  the 
-Rum  of  $300  was  owing  on  the  notes  and 
mortgage  shows  that  the  mortgage  was  sup- 
ported by  a  consideration.  The  fact  that  tbe 
-wife's  name  did  not  appear  on  tbe  notes  as 
the  mortgage  recited  would  not  Impair  the 
mortgage  as  a  valid  security  for  the  notes  as 
the  obligation  of  tbe  husband. 

It  is  true  that  no  witness  stated  In  bo  many 
words  that  Tbomaston  owned  the  lands  on 
which  the  cotton  was  grown  at  the  time  the 
mortgage  was  executed,  yet,  taking  the  date 
and  the  recltels  of  the  mortgage  In  connee- 
tl<m  with  the  plaintiff's  testimony  that  Thom- 
aetoo  lived  In  190S  on  the  place  sold  bim  by 
the  plaintiff  and  grew  the  cotton  on  that 
place,  tbe  only  rational  Interpretation  to  be 
placed  nptm  the  evidence,  in  tbe  absence  of 
anything  to  tbe  contrary,  Is  that  Thomaston 
Ixnif^t  tbe  idaoe  prior  to  1903.  and  tiiat  the 
purchase  was  made  eltlwr  prior  to  or  con- 
temporaneona  with  tbe  execution  by  him  of 
tbe  mortgage  to  tbe  plaintiff  on  December 
-8,  1902.  No  Jnst  Infer^ce  could  be  drawn 
which  would  authorize  a  Jury  to  find  that 
the  plaintiff  took  a  mortgage  uptm  bis  own 
property  from  Tbomaston  to  secure  tbe  tat- 
ter's debt 

The  idaintlff  waived  no  right  to  sue  in  this 
action  by  calling  <»i  defendant  to  pay  him  the 
amoont  realised  on  the  cotton.  We  think  that 
■erldence  of  a  conversion  by  defoidant  of 
three  balce  of  cotton,  Ite  value  per  pound  be* 
Ing  shown,  authorised  tbe  Jury,  without  proof 
«f  the  weight  of  each  bale,  to  find  that  plain- 
tiff had  snstelned  more  than  nominal  dam> 
ages,  and  braice  the  diarge  limiting  the  re* 
•covery  to  nominal  damages,  requested  by  de- 
fendant, was  rightly  refused. 

There  wjis  no  conflict  In  the  evidence,  and 


tbe  drcolt  court  committed  no  error  la  glvhig 
tbe  afllrmative  charge  for  tbe  plaintiff. 
Affirmed. 

TYBOK,  SIBiPSON,  and  AMDBBSON,  JI., 
concui. 


MONTGOMERY  IRON  WORKS  el  al.  r. 
ROMAN. 

(Supreme  Coart  of  Alabama.    June  80,  1906.) 

1.  CoBPORATioNs— Stookholdsbb— ^nuHsrmt 

OF  PbOPEBTT. 

Defendants,  as  prouoten  of  a  corporation, 
purchased  the  pr<vertr  of  anotiier  compan;  for 
$25,000,  asreeing  to  pay  in  addition  certain 
debts,  not  exceeding  ¥4,000.  They  procured 
the  conBideratloQ  to  be  stated  in  uie  deed  as 
$50,000,  and  thereafter  snbscrlbed  for  $50,000 
of  the  stock  In  the  new  company,  for  which 
ther  paid  by  ezecnting  a  conveyance  of  tbe 
property,  agreeing  to  receive  In  addition  $30,000 
of  an  Issue  of  bonito  seen  red  by  a  deed  of  tmst 
on  the  property,  of  which  bonds  they  actually 
received  $^,000.  On  a  aale  of  the  property 
ander  the  deed  of  trust  the  bondholders  realized 
only  20  per  cent  of  the  amonnt  due  on  the 
bonds,  and  It  was  ivoved  that  $60,000  was  all 
the  property  conveyed  to  the  corporation  was 
worth.  Held,  that  such  stockholders,  in  a  suit 
by  creditors  of  tbe  corpomtion,  were  not  en- 
titled to  have  the  whole  value  of  the  property 
applied  as  payment  on  the  stock,  because  the 
bonds  were  not  received  nntll  some  time  after 
tbe  organization  of  the  corporation. 

2.  Same— Action  bt  CnEDiroas— Limitations. 

In  AD  action  by  creditors  of  a  corporation 
to  recover  from  atockholders  an  alleged  unpaid 
stock  subscription,  the  statute  of  limitations 
did  not  begin  to  run  until  judgment  and  re- 
turn of  nulla  bona  against  the  corporatloo. 

[Ed.  Note. — For  cases  in  point  see  vol.  12L 
Oeait  Dig.  Corporations,  H  I091.  1092.] 

8.  JuDoitBHTS— CONamsiTEBsse — BxB  Junx* 

OATA. 

A  creditor  of  a  cwporatlon,  after  Judg- 
ment and  execution  returned  unsatisfied,  in- 
stituted a  proceeding  by  gamlshmait  against 
stockholders  for  an  alleged  unpaid  stock  anb- 
Bcriptloo,  as  authorized  by  Code  1886,  8  2182. 
The  stockholders  answered,  denying  indebted- 
ness, and,  no  contest  being  filed,  the  garnishees 
were  discharged.  The  Judgment  waa  reversed 
on  appeal,  after  which  one  of  the  stockholders 
was  dischai^  with  plaintiff's  consent  and 
two  others  were  fully  examined  concerning  their 
liablUlT..  One  of  these  was  discharged,  and 
the  judgment  affirmed  on  appeal,  and  as  to  the 
other  plaintiff  took  a  nonsuit  Held  that, 
as  against  all  of  the  garnishees  except  the  latter, 
the  judgment  In  the  garnishment  proceeding  was 
res  judicata  against  plaintiff's  right  to  en- 
force their  alleged  liability  by  a  bill  In  equity, 
as  authorized  by  Code  ISM,  |  823. 

Dowdell  ^fld  Denson,  JJ.,  dissenting  In  part 

App^  frmn  City  Oonrt  of  Montgomery; 
A.  Dyflayre,  Jndge. 
•To  be  officially  reported." 

J Action  by  Slgmund  Roman  against  the 
ntgomery  Iron  Works  and  others.  From 
d  judgment  for  plaintiff,  defendaoto  appeal. 
Reversed  and  rendered  in  part  and  affirmed 
/in  part 

I  This  was  a  bill  filed  by  Slgmund  Roman 
against  tbe  Ifontgomery  Iron  Works  and  cer* 
tain  sbMftbolders  thereof  alleged  to  be  sol- 
vent, and  not' filed  against  certeln  other 
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Btocfeholders  on  ftccount  of  tbeir  alleged  Insol- 
veacy.  Tha  case  made  by  the  bill  la  the  or- 
ganlaatlon  of  the  corporation,  the  fixing  of  the 
capital  stock  at  $60,000,  and  the  paying  of 
said  atittk  by  a  dellrery  to  the  coiporatlon 
of  certain  land,  houses  and  machinery,  alleg- 
ed to  be  worth,  thai  and  now,  not  more  than 
llStOOO,  and  the  Issuance  of  bonds  tor  $60,000; 
running  10  years,  wltb  Interest  nt  the  rate  of 
8  per  cent,  secured  by  a  trust  deed  on  the 
property  of  the  corporation,  with  one  Hannon 
as  trustee,  and  wltii  the  rights  and  power  of 
foreclosure  usual  in  such  trust  deeds  on  the 
failure  to  pay  Interest  coupons  attaclied  to 
the  bonds.  The  bill  further  alleges  that  Dlm- 
mlck,  Baldwin,  and  Cralk  are  the  only  sol- 
vent stockholders;  that  Dlmmlck  subscrib* 
ed  (5,000  to  the  capital  stock,  Baldwin 
$5,000,  and  Gralk  $2,500 ;  and  tbat  each  bad 
paid  only  one-half  of  their  subscription.  The 
bill  further  allies:  That  of  the  $50,000 
worth  of  bonds  Issued  $26,000  were  put  In 
circulation  as  follows:  To  Dlmmlck,  $5/)00; 
to  Baldwin,  $6,000;  to  Craik,  $2,600;  to 
Chambers,  $6,000;  to  Bibb,  $7,60a  Iliat 
theeo  bonds  were  issued  and  turned  over  to 
the  above-named  parties  without  pay  or 
promise  to  pay,  wlUiout  any  labor  being 
Oxme,  and  without  mon^  or  property  actually 
received  for  tbem.  That  it  was  a  fictitious  In- 
crease of  indebtedness  of  the  corporation. 
The  transfer  by  all  tJiese  parties  of  these 
bonds  before  they  were  due,  and  tiie  liabil- 
ity of  the  parties  named  to  the  creditors  of 
the  corporation  fOr  the  mon^  value  of  said 
bonds,  which  Is  alleged  to  t>e  of  the  par  val- 
ue Of  $100  each.  The  bill  further  alleges 
that  the  complainant  was  the  holder,  for 
value  and  without  notice  of  the  fraudulent 
isBue  of  the  same,  of  bonds  to  the  smount 
of  $2,200.  which  he  alleges  he  has  filed  with 
the  trustee  under  tlie  deed;  but,  as  the  as- 
sets cannot  pay  more  than  90  or  86  cents  on 
the  $1,  tbis  bill  la  Introduced  against  the 
defraidantB  for  the  purpose  of  having  them  ac- 
count for  Uie  balance  due  m  their  subscrip- 
tion to  the  stocA  of  tike  corporation  and  for 
the  value  of  the  bonds.  The  bill  alleges  a 
Juitement  in  favor  of  the  complalnant'agalnst 
the  Mon^mery  Iron  Works,  an  execution 
thereon,  and  a  return  of  "No  property  found." 
The  prayer  is  for  general  relief,  for  service, 
and  for  an  accounting  against  Dlmmlck,  Bald- 
win, and  Cralk  for  the  balance  dm  on 
their  itock  subscTlptlou,  and  for  tbe  amount 
due  by  tbsm  on  the  bonds.  Demurrers  were 
filed  to  the  bill,  and  motion  to  dismiss  it  for 
want  of  equity,  which  were  overruled.  A,fter^ 
wards  the  defendants  moved  to  require  the 
complainant  to  elect  whether  he  would  pro- 
ceed In  this  cause  by  bill  herein  filed  or 
with  the  garnishment  ault  alleged  to  be  pend- 
ing in  the  circuit  court  in  Montgomery  coun- 
ty issued  on  a  Judgment  obtained  by  com- 
plainant against  the  Montgomery  Iron 
Works  In  which  these  defendants  were  gar^ 
nlehed.  The  court  required  tbem  to  elect 
The  defendants  answered  the  bill,  incorpo- 


rating therein  pleas  of  the  statute  of  1!mI^ 
atlons  of  six  years,  and  In  said  answer 
each  defendant  set  up  as  a  bar  to  the  ac- 
tion a  gamlshmtfit  writ  sued  out  at  the  In- 
stance of  the  complainant  in  this  bill  on  a 
Judgment  obtained  by  him  against  the  U<mt- 
gomery  Iron  Works  tar  tha  amount  tw  sedu 
to  recover  by  this  bill,  the  service  of  gar- 
nlshmoit  upcm  each  defendant  and  the  an- 
swer of  the  garnishee  thei-eto  denying  Indebt- 
edness, and  averring  that  no  contest  was  In- 
stltnted  testing  the  answer  dmylng  Indebted- 
ness. The  other  facts  sufflclently  appear  in 
the  opinion. 

Horace  Stringfellow  and  Thomas  H.  Watts, 
for  appellants.  Gonter  it  tiunter,  for  appellee. 

8IUPS0N,  J.  From  an  examination  of  the 
testimony  we  find  that  tlicre  is  no  controver- 
sy about  the  facts  that  the  property  of  the 
Mon^comery  Iron  Works  Company  was  pur- 
chased by  the  promoters  of  the  new-company 
for  $25,000,  wltb  probably  an  additional 
agreement  to  pay  certain  debts  of  that  com- 
pany, which  are  stated  to  be  $^000  or  $4,000; 
that  said  promoters  had  the  amount  of  the 
consideration  stated  In  the  deed  to  them  as 
$50,000;  that  said  promoters  subscribed  for 
$o0,000  of  the  stock  of  the  new  company,  and 
paid  for  the  same  by  convening  said  prop- 
erty, and  as  a  part  of  the  agreement  were 
to  receive,  in  addition  to  the  $50,000  of  stodE, 
$30,000  of  an  Issue  of  bonds  to  the  amount 
of  $50,000,  which  were  to  be  secured  by  a 
deed  of  trust  on  the  property,  and  th^  did  re- 
ceive $25,000  of  said  bonds.  Afterwards  the 
property  was  sold  under  the  deed  of  trust 
and  the  bondholders  realized  only  about  20 
per  cent  of  the  amount  due  oa  their  bonds 
There  is  a  good  deal  of  testimony  as  to  tlw 
real  value  of  the  property  which  waa  convey- 
ed to  the  company,  and.  taking  all  of  the 
testimony  we  think  that  $60,000  would  be  a 
full  estimate  of  Ita  value. 

It  Is  ctmtended  by  appellants  that  the  bonds 
were  not  received  until  some  time  after  the 
organizatloQ  of  the  corporation ;  conaequoit* 
ly,  that  the  whole  amount  of  property  con- 
veyed should  be  applied  to  the  payment  of 
the  stock,  uid  that,  whaterer  liability  there 
may  be  on  account  of  the  iHnida,  It  cannot 
be  recovered  In  this  action  under  the  previ- 
ous decisions  of  this  case.  Bnnan  v.  Dim- 
micfc,  115  Ala.  238,  22  South.  109.  Tbia  posi- 
tion Is  not  tenable,  because  It  is  testified  to 
by  the  parties  themselves  that  the  property 
was  sold  to  the  company  fOr  $80,000,  which 
was  to  be  paid  for  by  $50,000  of  the  •totk.  and 
$30,000  of  the  bonds,  so  that  the  time  of  the 
actual  Issue  of  the  bonds  does  not  alter  tlie 
fact  that  their  reo^ttion  was  a  part  of  tba 
original  transaction.  If  a  party  owes  $60,000^ 
and  conveys  property  wwth  $60,000  with  a 
$25,000  mortgage  on  It  he  certainly  has 
paid  only  $26,000  of  the  debt  So  in  this 
case,  even  at  the  valuation  mratlCMied,  the 
parties  paid  only  60  per  cent  of  the  par  val- 
ue of  thdr  stock. 
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Then  Is  do  merit  in  tbe  ideu  of  tlie  stat- 
ute of  Ilmlottcnu,  as  ttie  statute  did  not  com- 
mence to  nin  as  to  these  parties  nntll  tbe 
judgment  and  return  of  nulla  bona  (Vaugbn 
T.  Ala.  Kat  Bank,  42  Soutb.  64),  and  tbe 
Jndgmoit  of  tbe  dty  court  was  correct  In 
boldlng  fliat  tbe  pleas  setting  up  tlie  fore- 
closure proceeding  were  *^atentl7  Insuffi- 
cient" 

It  Is  next  insisted  tbat  tbe  IlabllUar  of  tbe 
respondents  on  account  of  tbeir  stock  sub- 
scription Is  res  adjudicata,  having  been  de- 
termined In  ibe  previous  proceedings  by 
gamlsbment,  In  wblch  tbe  parties  as  gar- 
nishees were  dlsdiarged.  It  Is,  rolled  that, 
because  tbere  was  no  contest  of  the  answer  of 
the  gamlsbees,  there  was  no  determination 
of  tbe  fact  as  to  whetlier  tbe  renpradents  were 
liable  for  a  balance  due  4m  flielr  stock,  but 
only  whethWt  on  the  fscts  disclosed  In  tiie 
answer,  there  was  an  indebtedness.  There  Is 
DO  dispute  aboDt  the  pnqwBltlon  that,  when  a 
matter  between  tbe  same  parties  has  been 
decided  on  Its  merits  by  a  court  of  competent 
Jurisdiction,  It  Is  res  adjudicata  In  all  future 
proceedings  between  the  same  parties,  and 
thlB  court  has  said  "the  parties  must  be  the 
same,  the  point  must  be  directly  In  question, 
aud  the  Judgment  must  be  rendered  on  that 
point."  Gllbreath  t.  Jones,  66  Ala.  120,  132. 
But  In  the  same  case,  and  others,  the  court 
holds  that  "Judgments  are  final  and  con- 
clusive t)etween  the  parties,  when  rendered 
on  a  verdict  on  the  merits,  not  only  as  to 
the  facts  actually  litigated  and  decided,  but 
that  they  are  equally  conclusive  upon  ail  the 
facts  which  were  necessarily  Involved  la  tbe 
issue.  In  a  subsequent  case  this  court,  wtille 
adhering  to  the  former  deflnltions  of  the  doc- 
trine, states  that  "the  Inquiry  Is  not  what 
tbe  parties  actually  litigated,  but  what  they 
might  and  ought  to  have  litigated,  in  the 
former  suit"  And  In  tbat  case,  in  which 
a  former  decree  to  compel  a  settlement  of  an 
administration  was  pleaded,  and  It  was  re- 
plied that  the  "Issue"  was  not  the  same,  this 
court  goes  on  to  say:  "Tbe  main  controlling 
Issue  In  the  former  suit  was  the  liability  of 
the  appellant  to  account  for  his  administra- 
tion. •  •  •  We  do  not  Inquire  vrtiether 
the  former  bill  was  skillfully  drawn.  •  •  • 
A  party  cannot  obviate  the  force  and  effect  of 
a  Judgment  against  him  by  Invoicing  his  negll- 
geuce  or  unsklilfuiness  in  pleading.  •  •  • 
If  the  former  bill  was,  as  Is  now  insisted,  so 
defective  In  its  frame  that  tbe  appellee  could 
not  have  obtained  foil  relief,  the  duty  of 
amendment  rested  on  her.  To  suffer  her  to 
speculate  on  the  chances  of  obtaining  a  favor- 
able decree  on  InsuSlclent  pleading,  and, 
after  an  adjudication  against  her  on  tbe  mer- 
its, to  assail  It  because  of  the  insufficiency  of 
the  pleading,  would  be  manifestly  unjust,  and 
TTouid  encourage  negligence  and  protract  liti- 
gation. A  Judgment  is  conclusive  of  the  en< 
tire  subject-matter  of  controversy,  of  ail  tbat 
properly  belongs  to  It,  or  that  might  have  been 
litigated  and  decided."  Tankersly  v.  Fettia, 


71  Ala.  179,  186,  187.  In  a  later  case  tide 
court  said:  "A  Jud^^ent  Is  conclusive  against 
every  disuse  that  might  have  been  mode 
against  It,  whether  pleaded  u  not"  See,' also, 
Board  of  Com.  t.  Gross  (N>  M.)  78  Fac  61S : 
Wltbers*  Adm'r  v.  81ms,  80  Vft.  661;  B*rancls 
T.  Wood,  81  Kj.  IQi  Hardwl(Ae  v.  Toung, 
(Ey.)  62  8.  W.  10;  Le  Quen  r.  Ckmvemenr  (N. 
T.)  1  Am.  Dec.  121 ;  1  Herman  on  Bstoppel, 
p. MS, 1 456, 457 »  Id. pp. 501,662.1 468;  Id.p. 
812,  f  364;  Wood  v.  Wood,  184  Ala.  567, 
566,  33  South.  347;  24  Am.  ft  JBog.  Vtocf. 
I4iw,  795,  note:  Id.  p.  814;  Farkes  v.  OHft 
9  Lea  (TouL)  524 ;  Oman  v.  Bedford  Bowling 
Oreen  Stone  Oa,  134  red.  64,  67  a  O.  A.  190; 
BoweU  V.  Smith  (Wis.)  102  K.  W.  1. 

Our  statutes  and  decisions  provide  two 
ways  of  subjecting  a  stockholder  to  liability- 
one  by  blU  In  equity  (Code  1806,  {  823),  and 
tbe  other  by  garnishment  (Gode  186,  f  2182), 
In  this  case  the  Judgmrat  creditor  first  pro- 
ceeded garnishment  Since  tbe  enactment 
of  our  statute  permitttug  the  process  by 
garnishment  against  a  stockholder,  without 
regard  to  whetho-  a  suit  could  be  maintained 
by  tbe  corporation,  tbe  Issue  is  the  same, 
whether  tbe  proceeding  be  by  gamlsbment  or 
In  equity,  to  wit  "whether  the  garnishee 
Is  indebted  to  tbe  debtor  In  such  form  as 
that  tbe  debt  can  be  condemned  to  the  satis- 
faction of  the  plaintiff's  Judgment."  Ran- 
dolph V.  Little,  62  Ala.  896.  The  plaintiff, 
having  brought  the  parties  in  by  garnishment, 
had  the  right  to  a  full  Investigation  as  to 
the  liability  of  the  garnishees,  and,  If  he  chose 
not  to  contest  the  answer,  or  to  take  other 
means  within  ttie  time  prescribed  by  statute 
to  determine  the  very  Issue  for  which  he 
had  summoned  them,  but  permitted  the  mat- 
ter to  go  to  a  final  determination  on  tbe  mer- 
its simply  on  tbe  answer  of  the  garnishee, 
the  matter  of  Indebtedness  and  liability  vel 
non  Is  res  adjudicata  and  cannot  be  again 
litigated  in  this  proceeding  between  the  same 
parties.  That  would  be  speculating  on  the 
chances,  as  stated  in  cases  supra. 

We  take  the  statements  In  the  agreement  of 
the  parties  as  to  the  disposition  of  tbe  gar- 
nishment proceedings,  not  only  because  this 
Is  the  case  made  out  by  both  parties  to  this 
case,  but  because  the  seeming  discrepancy  be- 
tween said  agreement  and  the  transcript  from 
the  record  of  the  court  may  be  explained  by 
the  fact  that  the  transcript  does  not  purport 
to  set  out  all  the  orders  and  decrees  In  said 
cases,  but  only  those  referred  to  as  exhibits 
In  the  agreement,  and  It  Is  not  sn  unusual 
custom  In  some  of  the  courts  to  retain  the 
style  of  tbe  case  Just  as  it  was  at  first  not- 
withstanding some  of  the  garnishees  may 
have  t>een  discharged.  It  appears  from  the 
agreement  on  file  in  this  case  that  the  com- 
plainants sued  out  gamtRhments  against  the 
resi>ondents,  Dlmmick,  Baldwin,  and  Craik; 
tbat  answers  were  filed  denying  indebtedness, 
snd,  DO  contest  being  filed,  said  garnishees 
were  dlsdiarged.  December  28,  1897,  and,  by 
consent  said  order  was  set  aside  on  December 
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80, 1897,  t  motion  wu  made  to  nqofre  tbem 
to  answer  orally,  whldi  vu  rinsed,  and  the 
ganUaheeii  dlwdiarged  again.  On  app^l  this 
jadgment  was  reversed,  and  the  cases  restored 
to  the  docAeet,  and  at  Qie  November  term, 
1898,  the  garnishee  Cralk  was  discharged 
"with  the  consent  of  the  plaintiff."  Dlnunldc 
and  Baldvrin  answered  orally,  won  examined 
and  croaa-examlned  on  all  the  matters  pov 
tatnlng  to  ttieir  liability,  and  there  was  a 
Judgment  of  the  court  dlsdiart^ng  ttie  gar^ 
nisbee  Dlramlck,  wbidi  Judgment  was  alBim- 
ed  by  tbls  court  A  paper  was  filed  contesting 
the  answer  of  Baldwin,  who  moved  for  bis 
discharge,  and,  his  nK^<m  bring  Dvermled. 
Baldwin  appealed  to  this  omirt,  and  ttie  ap- 
peal was  dismissed  because  no  final  Judgment 
bad  been  rendered,  uid  on  May  28,  IMW,  the 
plaintiff  took  a  nonsuit  In  the  cause  against 
Baldwin  as  gamldLe&  As  betweoi  plaintiff 
and  the  garnishee  the  Judgment  of  dlediarge 
Is  res  adjadlcata.  Bood  on  Oamlshmoit,  fl 
202,  211;  Henderson  t.  Hall.  IM  Ala.  466. 
610,  Sll.  82  South.  840.  68  L.  B.  A  673.  From 
what  has  been  said  It  will  appear  that  the 
court  holds  that  the  plea  of  res  adjudicate 
should  hare  beoi  sustained  as  to  the  gar- 
nishees Dlmmlck  and  Cralk;  but  a  dismissal 
of  a  suit,  by  taking  a  nonsuit.  Is  not  a  Judg- 
mKDt  oa  the  merits.  Beadle  t.  Graham's 
Adm'r,  06  Ala.  09.  Hence  tbe  plea  of  res 
adjndlcata  was  prc^jierly  held  to  be  not  sus- 
tained as  to  the  garnishee  Baldwin.  Aa  said 
by  this  court  hi  this  case,  after  the  nonsolt, 
"he  stands  now.  as  to  bis  legal  rlj^ta,  where 
he  stood  before  tbe  gamlshmoit*'  Baldwin 
T.  Roman  (Ala.)  81  South.  696. 

As  to  tbe  defendants  J.  W.  Dlmmlck  and 
O.  W.  Cralk  the  decreee  of  the  court  Is 
rerersed,  and  a  decree  will  be  roidered  sus- 
taining tbe  plea  of  res  Judicata;  and  as  to  the 
defendant  A.  M.  Baldwin  the  decree  of  the 
court  is  affirmed. 

Reversed  and  rendered  In  part;  and  in  part 
affirmed. 

WBAKLET,  a  3^  and  HABALSON  and 
ANDERSON,  JJ.,  concur.  TYSON,  Jh  not 
Sitting.  DOWDELL  and  DENSON,  JJ.,  dis- 
sent on  tbe  question  of  res  adjndicata  as  to 
Dlmmlck  and  Cralk.  being  of  opinion  that  the 
doctrine  of  res  adjndicata  does  not  apply 
in  case  of  discharge  of  a  garnishee  on  an- 
swer when  there  has  been  no  contest  of 
Budi  answer. 


LOUISVILLB  ft  N.  R.  00.  v.  HUBBARB. 

(Snpreme  Court  of  Alabama.    June  30,  1906.) 

1.  Bailro&db— HiOHWAT  Cbossinos— Refaib 
— Duty  of  Raii:.boa.d  Company. 

When  a  pablic  rMd  or  highway  crosses  a 
railroad  track,  the  railroad  company  is  bouna 
to  keep  the  approacbes  and  the  crosalDg  in 

firoppr  repair  for  the  nse  of  the  traTeling  pub- 
ic 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Railroads,  S  969.] 


2.  Sauk— Pbotbudtro  Spzkbs— Neouokhcx. 

That  an  iron  spike  was  pennittml  to  pro- 
trude above  the  sarface  of  a  railroad  highway 
croBslnff,  on  which  spike  horses  woald  be  liable 
to  stumble  or  strike  their  feet  while  traveling 
over  tbe  crossing,  rendered  tbe  crossing  cmaafe 
and  constitated  a  breach  of  the  railroad's  duty 
to  keep  the  crossing  In  repair. 

[Ed.  Note. — ^For  cases  in  point  see  voL  41, 
Gent  Dig.  Railroads,  I  961.] 

8.  SAMg  —  PLBADina  — Causes  of  A<moic — 
JoinoBs. 

A  c<HnpIaint  against  a  railroad  company, 
alleging  tliat  plaintiff  was  riding  a  horse  on 
a  Iilghway  crossed  by  defendant's  right  of  way. 
and  that  defendant's  serrants  negligently  and 
suddenly  went  forward  with  an  engine  and 
cars  attached  thereto  wltboot  any  notice  or 
warning,  causing  plalntltTs  horse  to  take  fright 
and,  so  being  fngotened,  strike  his  foot  against 
a  spike,  which  defendant  permitted  to  be  In 
the  highway  on  Its  right  of  way,  In  consequence 
of  which  the  horse  was  Injured,  was  not  objec- 
tionable as  joining  two  causes  of  action. 

[Ed.  Note.— For  cases  In  point  see  nIL  41. 
Cent  Dig.  Railroads,  U  1107-1110.] 

4.  Saio— ConiuBUTOBT  NsaueiHCB— Pixu>- 

iiia. 

In  an  action  for  Injuries  to  plaintiff's  honr 
by  striking  a  protruding  spike  in  defendant's 
railway  crossing,  it  wa*  not  necessary  for 
plaintiff  to  allege  In  the  complaint  facts  ac- 
qnitting  himself  of  contributory  negligence. 

[Ed.  Note^For  oases  In  pofait  see  vcd.  41. 
Cent  Dig.  Rallraads.  f  1112.] 

6.  TBtAi>-EviDiN<»— AaauHiD  Faoeb— Qttkb- 
nons  FOB  Jdbt. 

Where,  in  an  action  against  a  railroad 
tor  injuries  to  plaintiff's  horse  by  allied  defect 
In  defendant's  highway  crossing,  the  evidence, 
without  conflict  established  that  the  crosBinf; 
was  a  rsgnlar  highway  crossing,  tlie  coarc 
might  assume  such  fact  without  submitting 
the  lagolry  to  the  jury. 

[Ed.  Note. — For-  cases  In  point  see  vol.  46, 
Cent  Dig.  Trial,  |  338.] 

6.  Railboads  —  Defbctivx  Geossiho— Inju- 
BiKB  to  Ahucals— Evzdenos. 

Where,  In  an  action  for  Injuries  to  plain- 
tiff's horse  at  a  railroad  crossing  by  strikinr- 
his  foot  against  a  protruding  spike  after  he  had 
been  frightened  by  the  anproach  of  certain 
cars,  evidence  that  there  were  show  ears  <ni 
the  side  track  of  defendant's  main  line  was 
admissible  to  explain  the  conditions  existing 
near  the  place  at  tbe  time  of  the  acclduit 

[Ed.  Note. — For  cases  In  point  see  voL  41. 
Cent  Dig.  Railroads,  H  1129,  liaOJ 

7.  Sauk. 

Evidence  that  the  railroad  had  erected 
signposts  at  the  crossing  was  admissible  aa  a 

reception  of  Ihi  public  character. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  4I> 
Cent  Dig.  Railroads,  H  1129-1130.] 

8.  Saice— iNsrancnoNB. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  hone  at  a  crossing. 
Instmctions  that  If  the  jury  believed  that  plain- 
tiff bv  his  own  act  of  negligence  prozunately 
contributed  to  the  injury  of  the  horse,  etc. 
he  could  not  recover,  were  properly  refused 
aa  not  postulating  any  acts  ot  negligence  aver- 
red in  ue  pleas. 

[Bd.  Note. — For  cases  In  pointy  sea  voL  41, 
Cent  Dig.  Rallroada.  H  119S-12oL} 

9.  Sake. 

An  instmctlon  that  If  tbB  crossing  wa» 
maintained  in  such  a  manner  as  not  to  "un- 
necessarily" Impair  the  usefulness  of  ^e  public 
road  or  interfere  with  the  safe  enjoyment  of  tit* 
road,  d^endant  was  not  liable,  waa  mlalsadins 
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in  the  oM  of  the  word  *^miKceiBarflj"  in  the 
place  of  the  word  "materially." 

10.  Tbial— RsroBAi.  OF  Reqdsot, 

It  ie  not  error  for  the  ooort  to  refnae  a 
reqnert  to  charge  properly  oovered  by  the  In- 
atntetlona  given. 

11.  Sau. 

An  inetmction  In  part  addreesed  'to  a  ooont 
fn  the  complafnt  which  had  been  withdrawn 
and  which  was  had  in  form  wai  properly  re- 
fased. 

[Ed.  Note. — For  cases  in  point,  ne  ToL  46, 
Cent.  Dig.  Trial.  H  687.  688.] 

Appeal  fn»n  Circuit  Oourt,  Bibb  Coanty; 
John  Moore,  Judge. 

'To  be  <^clally  reported." 

Acti<Hi  by  B.  H.  Hubbard  against  the 
LouiSTtlle  ft  Nasbrllle  Railroad  Company. 
From  a  Judgment  for  plaintUt  defendant  ap- 
peals AUBrroed. 

This  was  an  action  for  Injury  to  a  horse. 
There  were  three  counts  in  the  complaint,  the 
second  of  which  was  eliminated.  The  first 
count  was  in  words  and  figures  as  follows: 
"Plaintiff  claims  of  the  defendant,  a  corpora- 
tion doing  business  in  Bibb  county,  Ala, 
$100  as  damages  because,  he  says,  that  on,  to 
wit,  the '14th  day  of  December,  1900,  the 
plainUfTs  horse  was  wrongfully  and  neglig- 
ently injured  by  the  agents  or  servants  of  the 
defendant  while  In  the  prosecution  and  em- 
ployment of  the  business  of  the  defendant, 
to  wtt,  that  the  defendant  wrongfully  and  un- 
lawfully suffered  and  permitted  an  iron  spike 
In  said  railway,  at  a  point  where  the  public 
highway  crosses  said  railway  in  Blocton, 
Ala.,  to  protrude  in  and  above  said  highway; 
that  while  plaintiff's  horse  was  lawfully  in 
and  apon  said  highway,  Is  charge  of  plaintiff, 
the  same  became  frightened,  and,  shying, 
struck  his  foot  In  and  against  said  spike  and 
was  injured.  Hence  this  suit"  As  the 
third  count  refers  to  the  second  count,  It  Is 
here  copied  down  to  the  word  "warning": 
"The  plaintiff  claims  of  the  defendant,  a  cor- 
poration doing  business  In  Bibb  county,  Ala.. 
$900  as  damages  because,  he  says,  that  on 
the  14th  day  of  December.  1900,  plaintiff's 
borse  was  wrongfully  injured  by  the  care- 
lessness and  negligence  of  the  servants  or 
agmts  of  the  defendant  In  manner,  to  wit: 
That  while  plaintiff  was  riding  the  said  horse 
in  and  upon  a  thoroughfare,  which  was  a 
public  highway,  crossed  by  the  right  of  way 
used  and  occupied  by  the  defendant,  the  serv- 
ants or  agoits  of  the  defendant  negllgentiy 
and  anddenly  went  forward  with  an  engine 
and  cara  attached  thereto  without  any  notice 
or  warning."  ThMA  count  adds:  "And  In  so 
being  frightened  struck  his  foot  In  and 
against  a  ^Ike  which  the  defendant  unlaw- 
fully Bufliered  and  permitted  to  be  In  said 
hlghmy  on  Its  said  right  of  way,  the  said 
spike  being  an  obatmctim  Uable  to  produce 
Injury  to  persons  and  animals  traveling 
aald  highway,  and  In  consequence  ttaereof, 
was  injured."  Demurrers  were  Interposed 
to  this  complaint  as  follows:  To  the  flrst 


count,  because  there  la  no  causal  connectUm 
shown,  between  the  alleged  negligent  act  and 
the  alleged  Injury.  It  does  not  allege  that 
said  spike  was  known  by  the  defendant  to  be 
hi  a  dangerous  condition.  It  does  not  allege 
that  the  injury  occurred  ata  public  road  cross- 
ing. It  is  not  shown  that  defendant  owed 
plaintiff  any  duty  at  the  point  the  alleged  In- 
Jury  occurred.  It  does  not  aver  that  defend- 
ant did  not  use  ordinary  care  to  keep  th» 
crossing  in  reasonably  safe  and  convenient 
condition.  It  is  not  shown  tiiat  philntlff  was 
In  the  usually  travelled  part  of  the  roa'd  when 
the  injury  occurred.  Because  It  Is  shown  that 
the  act  complained  of  was  too  remote  to 
cause  tiie  damage  or  Injury  alleged.  Be- 
cause it  fails  to  state  any  facts  showing 
wherein  the  defendant  was  negligent  In  al- 
lowing the  spike  to  be  in  the  railway  at  the 
crossing.  And  to  the  third  count,  same 
grounds  of  demurrw  and  the  following  ad- 
ditional: Because  it  contains  an  Improper 
Joinder  of  causes  of  action,  in  that  It  claims 
damages  for  the  negligent  backing  of  the 
train  without  warning,  and  also  claims  dam- 
ages for  the  iron  spike  being  in  the  railway 
at  the  crossing.  Because  said  count  contains 
two  separate  and  distinct  averments  of  ne^i- 
gence.  The  other  facts  sufflclenUy  appear 
in  the  opinion. 

The  defendant  requested  the  following 
charges,  which  were  refused;  Charge  5;  "If 
the  Jury  believe  from  the  evidence  that  the 
said  crossing  was  maintained  by  the  defend- 
ant in  such  manner  as  to  not  unnecessarily 
impair  the  usefulness  of  the  public  road 
or  to  Interfere  with  the  safe  enjoyment  of 
the  said  road,  then  the  defendant  Is  not  li- 
able." (In  this  connection  we  give  charge  7, 
requested  by  and  given  for  the  defendant: 
Charge  7:  "If  the  Jury  believe  from  the  evi- 
dence that  at  the  time  of  the  accident  the 
crossing  in  question  was  reasonably  safe  and 
convenient  for  the  traveling  public,  exercis- 
ing ordinary  care  and  prudence  for  their  own 
safety,  they  must  find  for  the  defendant'* 
Charge  10:  "If  the  Jury  bellere  from  the  evi- 
dence that  Hubbard  by  his  own  act  of  neglig- 
ence proximately  contributed  to  his  injury, 
then  the  verdict  should  be  for  the  defend- 
ant" Charge  12:  "The  court  diarges  the 
Jury  that  the  plaintiff  cannot  recover  in  this 
case  if  the  Jury  believe  from  the  evidence 
that  plaintiff  proximately  contributed  to  the 
injury  of  his  horse  by  his  own  negligence  or 
want  of  care,  and  that  but  for  such  negli- 
gence or  want  of  care  on  his  part  his  borse 
would  not  have  been  Injured."  Charge  18: 
"The  court  charges  the  Jury  that,  unless  they 
believe  from  the  evidence  that  the  train  was 
willfully  or  wantonly  backed  without  regard 
to  the  Injury  which  might  follow,  then  tliey 
must  find  for  the  defendant  on  the  second 
and  third  count"  There  was  Judgment  for 
plaintiff,  and  defendant  appeals. 

ElIlMHi  ft  Thompson,  for  appellant  J. 
BicUaster  and  W.  W.  Laroidtf,  for  appellee 
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WEAKLEY,  0.  J.  The  action  Is  brought 
to  recover  damages  for  an  lujury  to  plalntlff'a 
horse,  sustained  by  strlkhig  Its  foot  agalDst 
an  Iron  spike  which  protruded  at)OTe  the 
surface  of  the  highway  at  a  point  where  the 
public  road  crosses  the  track  of  the  defendant 
The  plaintiff  was  riding  the  horse  at  the  time 
of  the  injory.  The  case  was  tried  on  counts 
1  and  S.  There  are  many  assignments  of 
error;  but,  pursuing  our  usual  practice,  we 
will  consider  those  only  that  are  argued  and 
Insisted  on  by  counsel  for  appellant. 

When  a  public  road  or  highway  crosses  the 
track  of  a  railroad  company,  the  latter  Is 
under  a  duty  to  put  and  keep  the  approaches 
and  i^osslng  In  proper  repair  for  the  use  of 
the  traveling  public.  Southern  Ry.  Go.  t. 
George  Uorrls,  Adm'r  (at  Norember  term, 
19(Mr-05)  42  South.  17 ;  Patterson  t.  S.  &  N. 
R.  R.  Co.,  89  Ala.  318,  7  South,  437.  While 
the  counts  are  not  as  carefully  drawn  as 
they  might  have  been,  yet  we  are  of  opinion 
they  are  good  as  against  the  grounds  of  de- 
ntiiiTer  that  are  insisted  on,  and  we  consider 
DO  others.  The  protruding  of  an  Iron  spike 
above  the  surface  of  the  road  upon  which 
horses  would  be  Hable  to  stumble  or  strike 
tholr  feet  while  traveling  along  the  highway 
and  over  the  public  crossing  rendered  the 
latter  unsafe;  and  that  this  condition  prox- 
imately caused  the  Injury  sufficiently  appears 
from  the  counts  on  which  the  case  was  tried. 
We  do  not  consti'ue  the  third  count  as  join- 
ing two  causes  of  action.  Properly  interpre- 
ted, It  presents  the  negligent  moving  forward 
of  the  engine  and  cars  and  the  existence  of 
the  obstruction  on  the  highway  In  the  form 
of  a  spike  above  the  surface  as  concurrently 
and  In  combination  causing  the  Injury  and 
damage.  K.  O.,  K.  &  B.  B.  B.  Co.  v.  Burton, 
67  Ala.  240,  249.  12  South.  88.  Both  counts 
show  a  breach  of  duty  to  plaintiff,  a  traveler 
on  the  highway.  It  was  not  necessary  to 
introduce  averments  acquitting  plaintiff  of 
contributory  negligence,  since  such  negligence, 
If  it  existed,  would  be  defensive  matter. 

The  evidence  was  undisputed  that  the 
crossing  was  public,  and  that  planks  bad  been 
placed  between  the  rails  to  facilitate  passage 
over  It  Signboards  were  also  located  there. 
Several  of  the  witnesses  for  the  plaintiff  tes- 
tified without  objection  .that  a  public  road 
crossed  the  track  at  the  point  of  the  accident, 
and  the  records  of  the  court  of  county  com- 
missioners. Introduced  In  evidence  state  the 
establishment  of  the  road  as  viewed  and  re- 
ported. The  testimony  of  the  d^endant's 
conductor  whom  It  offwed  as  a  witness, 
shows  the  place  of  the  accident  was  a  regular 
public  crossing.  Such  being  the  state  of  the 
evidence,  the  court  might  have  assumed 
that  the  averment  of  the  complaint  as  to 
the  public  highway  was  proven,  without  sob- 
mltting  the  Inaulry  to  the  Jury. 

There  was  no  error  la  allowing  a  witness 
to  state  tliat  there  were  show  cars  on  the  side 
tra<A  of  the  main  line.  This  merelj  explained 


conditions  existing  near  the  place  at  the  time, 
and  was  but  a  part  of  the  photographic  view, 
so  to  speak,  famished  the  jury  of  the  sur 
roundlngs.  It  was  not  offered  as  tending  to 
show  negligence,  and  the  circuit  court  in- 
structed the  Jury  it  could  not  be  considered 
as  a  negligent  act  on  the  part  of  tbe  defendr 
ant 

There  was  no  error  ih  allowing  proof  that 
the  railroad  bad  signboards  at  the  croastnft 
as  this  was  a  recognition  of  Its  pabUc  diar' 

acter. 

The  only  Insistence  In  support  of  the  af- 
firmative charge  requested  by  the  defendant 
la  that  no  legal  evidence  was  offered  to  prove 
the  existence  of  the  public  highway  across 
and  over  tbe  defendant's  track.  We  have 
already  shown  there  was  such  evidence. 

Charges  10  and  12  were  properly  refused. 
Neither  postulated  the  acts  of  negUgeoce 
averred  In  tbe  pleas. 

Charge  6,  requested  by  defmdant,  seems 
to  have  been  fbimded  upon  or  suggested  by 
a  paragraph  In  the  opinion  in  Patterson  v. 
R.  B.  Co.,  89  Ala.  818,  321,  7  South.  437, 
which  undertook  to  define  wliat  woold  be  ■ 
sufficient  discharge  of  the  duty  devolving  up- 
on a  railroad  company  to  put  and  keep  tbe 
approaches  and  crossings  In  proper  repair  foe 
the  traveling  public  when  Its  road  Is  con- 
structed across  a  public  highway.  By  the 
nse  of  tbe  word  ^^unnecessarily,*'  in  place  of 
the  word  "materially,**  emplc^ed  In  the  t^bt- 
Ion  In  the  paragraph  mentioned,  tbe  charge 
was  rendered  Inaccurate  and  misleading.  It 
not  positively  erroneous.  Charge  7,  glvoi 
for  the  defendant,  properly  stated  the  degree 
of  care  required  of  tlie  defendant  in  respect 
of  the  safe  and  conrenient  condition  of  the 
crossing.  There  was  no  error  In  refusing 
charge  6. 

Charge  18  was  rightly  refused.  Aside  from 
other  possible  criticisms,  It  was  in  part  ad- 
dressed to  the  second  count,  which  bad  been 
withdrawn,  and  was  also  bad  In  form,  In  re* 
quiring  a  ftodli^  tor  tbe  defendant  on  tbe 
two  counts  named;  tbere  being  another  count 
In  tbe  complaint 

No  reversible  emw  twearing,  let  the  Judg- 
ment be  affirmed. 

Afltnned. 

HARALSON,  DOWDBLIi,  and  DBNBON, 
33^  concur. 


ASBD-OARSOM  00.  t.  BONITAT  «t  aL 

(three  cases). 
(Supreme  Court  of  Alabama.   Jane  SO,  1906.) 
1.  Equitt— CBOsa-Bn-L— Pbopbiett. 

A  crosa-bill  is  allowable  whenever  It  is 
necessary  to  do  complete  justice  betwe^  tbe 
parties  and  to  adjust  all  ue  eQnities  betweoi 
them  connected  with  On  ■ahject-«iatter  o(  the 
orlgbial  bnL 

[Bd.  Note. — For  cases  In  pohit,  sea  toL  19k 
Cent.  Dlfr  Bqnity,  H  «KMMJ 
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2.  8ah>— New  Ihuxb. 

In  a  suit  in  eqnity  new  Iwoei  In  lelation 
to  the  original  matter  may  be  raised  by  • 

crosa-bllL 

[Ed.  Note^Vw  cam  In  point,  see  T<d.  1^ 
0«nt  Dlfr.  Equity.  H  440-449,  406-468.] 

8l  SAira— Eleuents. 

As  against  the  plaintiff  In  the  orislnal  bill, 
a  eroes-biil  need  not  sliow  any  ground  of  eqaity 
or  ask  equitable  relief ;  and  inadequacy  of 
legal  remedies  is  not  an  essential  element,  but 
it  is  sufficient  If  tbe  matters  alleged  therein  re- 
late to  the  subject-matter  of  tbe  original  bill, 
in  which  case  tbe  cross-bill  may  raise  purely 
legal  claims. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent.  Dig.  Equity.  H  440^49,  466-468L] 

4.  SaHB— RECOUFUENlV-DAHAaES. 

Complainants  alleged  the  leasing  of  certain 
tarpentine  lands  from  defendants  and  that  de- 
fendants bad  violated  tbe  lease  and  cot  and 
hauled  away  trees  that  were  boxed  and  being 
used  for  turpentine  purposes,  and  prayed  dam- 
ages for  the  trespasses  already  committed  and 
an  Injunction  to  restrain  further  trespasses. 
Defendants  Sled  a  cross-bill,  averring  that  they 
purchased  the  land  for  the  timber  thereon,  that 
complainants  had  violated  the  lease  in  boxing 
trees  smaller  ttian  10  inches  at  the  butt,  25 
per  cent  of  which  had  died  by  reason  thereof, 
causing  loss  to  defendants  of  S6,000,  for  which 
they  demanded  judgment  Held,  that  the  dam- 
ages sought  to  oe  recouped  were  of  tbe  same 
class  as  those  claimed  by  c»mplainant,  and  that 
the  cross-bill  was  therefore  well  filed  as  relat- 
ing exclusively  to  the  subject-matter  of  the 
bill  and  the  things  connected  therewith. 

5,  Same— "Oleaw  Hahds." 

Where  complainants  liad  violated  the  terms 
of  a  lease  of  land  for  tbe  manufacture  of  tur- 
pentine in  boding  trees  under  10  Inches  at 
the  butt,  they  were  not  entitled  to  relief  in 
egni^  under  such  contract  against  the  lessors* 
alleged  treqwus  on  tlie  land  and  the  cutting  of 
boxed  trees  therefrom  for  lumber. 

[Ed.  NotCj— For  cases  In  noint,  see  vol.  19, 
Cent.  Dig.  Equity,  H  185-187.) 

Appeal  from  Chancery  Court,  GoTlngton 
County ;  W.  L.  Parks,  Gbancellor. 

"TO  be  offlclaUy  reported." 

Bill  by  the  Ashe-CarBcu  Oompaiv  against 
XL  A.  Bonifay  and  otbera,  In  wtalch  defend- 
ants filed  a  cross-bill.  Frmn  a  decree  ras- 
talnlng  defendants*  pleas  to  tbB  blU,  dls* 
charging  an  Injunction  on  detendanttf  croes- 
bill.  and  overruling  a  motion  to-dlssolTe  an 
Injunction  granted  defendants  on  tbeir  oross- 
blll  on  tbe  coming  In  of  the  answer  to  tbe 
same,  complainant  prosecntes  eqiarate  ap- 
peals. Affirmed. 

The  blU  alleges  tbe  leasing  to  appellant 
by  appellees  of  certain  lands  for  turpentine 
purposes,  and  tbe  right  to  go  xuptm.  the  same, 
erect  stllto,  box  tbe  pine  trees,  j^ocure  the 
erode  turpentine  and  maunfactnre  the  same 
Into  tbe  spirits  of  torpei^ne  and  into  rosin. 
It  alleges  that  appellees  bare  gone  upon  tbe 
land  In  riolatlon  of  tbe  lease  and  cat  down 
and  hauled  away  a  lot  of  trees  tbat  were  box- 
ed and  being  used  for  torpoitine  purposes, 
and  tbat  tbey  bad  Ibreatmed  to  oonttnue 
to  do  so.  It  prays  damages  for  the  tres- 
passes already  conuuitted  and  to  prevent  fur- 
ther cwomlMlon  of  the  trespasses  complained 
of.  Tbe  aiq;>elleea  filed  certain  pleas  and 
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cross-bills,  setting  up  a  Tlolation  of  tbe  lease 
contract  tv  appellant,  In  fliat;  tb^  bad  btned 
trees  on  said  land  of  smaller  diameter  tban 
was  permitted  by  tbe  terms  of  the  contract, 
and  tbat  as  a  result  of  the  same  a  large  num- 
ber of  tbeir  valuable  pine  trees,  not  for 
turpentine  purposes,  but  valuable  for  lumber, 
in  which  business  the^  were  engaged,  had 
died  or  blown  down,  and  that  other  large 
numbers  would  lihely  die  or  be  blown  down, 
alleging  tbeir  damages  In  a  large  sum,  which 
tbey  offered  to  set  off  or  recoup  against  tbe 
dam^s  set  np  in  the  original  bill;  and  tbe 
croas-btll  also  prays  Injunctive  relief.  The 
other  facts  sufficiently  appear  in  the  opinion. 

Tbe  first  appeal  Is  prosecnted  from  a  de- 
cree of  tbe  chancellor  holding  appellees' 
pleas  to  the  original  bill  to  be  good.  The 
second  appeal  Is  taken  from  a  decree  of  flie 
chancellor  to  discharge  the  Injunctlui  issued 
on  appellee^  cross-bill,  and  the  tiiird  appeal 
la  taken  from  a  similar  order  overmlli^  In 
motion  to  dissolve  the  injunction  granted 
appellees  on  their  cross-btU  on  the  comliv  In 
of  the  answor  to  ttie  eam& 

Powell,  Albritton  &  Albritton  and  Stal- 
llngs  A  Iteid,  for  appellant.  Foster,  Samford 
A  Carroll,  for  appellees. 

HARALSON,  J.  It  Is  well  said  tbat  "a 
cross-btU  is  proper  and  allowable  whenever 
It  Is  necessary  to  do  complete  Jnstlce  between- 
the  parties,  and  to  adjust  all  the  equities 
between  them  connected  with  tbe  subject- 
matter  of  tbe  original  bill  new  issues  In 
relation  to  tbe  original  matter  may  be 
brought  forward.  As  against  tbe  plaintiff 
in  tbe  original  bill,  It  Is  not  always  neces- 
sary tbat  tbe  crosB-blU  should  show  any 
ground  of  equity  or  ask  equitable  relief.  No 
affirmative  relief  can  be  obtained  under  an 
answer.  It  requires  a  crosB-biU  to  do  that" 
Davis  V.  Cook,  65  Ala.  617;  Morton  v.  N.  O.  & 
Selma  Hallway  Co.,  TO  Ala.  591,  607;  Whit- 
field V.  Riddle,  78  Ala.  104;  Nelton  v.  Dunn, 
15  Ala.  eol. 

Inadequacy  of  legal  remedies  In  the  first 
place  Is  not  an  essential  element- of  a  cross- 
bill. It  must  relate  to  tbe  subject-matter  of 
tbe  original  bill.  If  It  does.  It  brings  forward 
purely  1^1  claims.  Davis  v.  Cook,  supra; 
Stevens  v.  Hertder,  114  Ala.  664.  578,  22 
South.  121;  Wadaworth  v.  Goree,  96  Ala.  227. 
10  South.  848;  Nelson  v.  Dttnn.  16  Ala.  602. 

"Tbe  essential  diflorence  between  recoup- 
ment or  reduction  on  the  odb  hand,  and  set- 
off on  tbe  oth«r.  Is  that  In  set-off  tbe  ground 
taken  by  the  defendant  Is,  that  he  may  owe 
tbe  plaintiff  vbat  be  claims,  but  that  a  part 
or  the  whole  of  tbe  debt  la  paid  In  reason  and 
Justice  by  a  disttnct  and  unoonnected  dti>t 
which  tbe  plaintiff  owes  him,  •  •  •  • 
while  on  a  plea  ct  recoi^ment,  a  defendant 
may  deduct  from  plaintUTs  claim  all  just 
demands  or  claims  owed  by  him,  or  Judg- 
ments made  1^  talm  In  Hie  vtty  same  traus- 
actlon,  or  even  In  other  but  dearly  connected 
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transactloiii.  Th^  miut,  however,  be  so 
connected  as  fairly  to  authorise  the  defend- 
ant to  say  that  he  does  not  owe  the  plaintiff 
on  that  cause  of  action  ao  much  as  he  seeks,  and 
not  that  he  ought  not  to  pay  plaintiff  bo  much, 
because  oa  another  cann  of  action  the  plain- 
tiff owes  blm."  2  Fanona  on  Oontracts,  pp. 
562,  663. 

In  Grisham  t.  Bodman,  111  Ala.  200.  20 
South.  516,  we  said:  "Recoupment  la  not 
merely  a  cross  action,  as  Is  set-off;  the  plea 
does  not  confess  the  indebtedness  counted  on 
in  the  complaint  and  bring  forward  a  count- 
er Indebtedness  from  the  plaintiff  to  the  de- 
fendant, as  does  the  plea  of  set-off;  but  Its 
proposition  is  that  plalntlETB  claim  Is  based 
upon  a  particular  contract  or  transaction, 
that  to  entitle  the  plaintiff  to  the  sum  he 
claims  it  was  ni>on  him  to  comply  with  cer- 
tain obligations  of  the  contract  or  to  dls- 
charge  certain  dntles  which  the  law  Imposed 
upon  him .  In  the  making  or  performing  of 
the  contract,  that  be  baa  failed  to  comply  with 
such  obligations  or  to  discharge  such  duties, 
and  that  thereby  the  defendant  has  been  so 
damaged  In  the  particular  transaction,  or  In 
respect  of  the  particular  contract,  that  the 
plaintiff  is  not  entitled  to  recover;  or.  In 
other  words,  that  the  plaintiff  has  no  debt  or 
a  lesa  debt  than  he  claims,  as  the  case  may  be, 
against  the  defendant" 

"It  is  not  necessary  that  the  opposing 
claims  should  be  of  the  same  character, 
but  it  la  auffl<^ent  If  they  arise  out  of  the 
same  transaction  or  relate  to  the  same  sub- 
ject-matter, and  are  susceptible  of  adjustment 
in  one  action.  Within  this  principle  a  claim 
originating  In  a  contract  may  be  recouped 
against  one  founded  In  tort."  25  Am.  &  Eng. 
Ency.  Law  {2d  Ed.)  658,  and  authorities 
there  cited. 

Applying  these  principles  to  the  case  In 
band,  it  plainly  appears,  that  the  croes-bill 
was  well  filed.  The  damages  sought  to  be 
recouped  are  of  the  same  class  as  those  claim- 
ed by  the  complainant  against  defendants. 
The  cross-bill,  under  which  they  are  claimed, 
relate  exclusively  to  the  subject-matter  of  the 
bill  and  things  connected  therewith. 

The  plaintiffs  In  the  cross-bill  bring  for- 
ward a  number  of  instances  in  which  the 
complainant  in  the  original  bill  la  vio- 
lating his  contract  with  them  In  req>ect  to 
the  lease  of  the  lands  for  tnrpeatine  jrarposes. 
It  is  averred  that  complainants  In  the  ciobs- 
bill  purchased  the  lands  they  leued  to  the 
original  complainant,  for  the  purpose  of  using 
the  pine  timbers  thereon  to  be  manufactory 
ed  by  them  into  lumber  for  the  maricet,  a 
fact  which  was  well  known  to  said  complain- 
ant, and  that  the  destmction  of  the  timbers 
or  trees  upon  said  lands  would  prevent  them 
from  being  able  to  use  the  same  fbr  that 
purpose;  that  said  contract  ot  lease  ex- 
pressly  provides,  that  no  pine  tree  shall  be 
boxed  or  woifeed  for  turpentine,  which  Is 
smaller  than  ten  incfaea  at  the  butt,  and 


yet  In  violation  of  their  contract,  complain- 
ants have  boxed  and  worked  six  thousand 
trees  of  a  diameter  smaller  than  ten  Inches  at 
the  butt ;  that  twenty -five  per  cent  of  these 
trees  have  either  died  or  blown  down  from 
this  cause,  and  that  at  least  twenty-five  per 
cent  more  of  such  trees  will  die  or  be  blown 
down  by  reason  of  being  thus  boxed ;  that 
If  complainants  ace  permitted  to  continue  to 
work  such  trees  for  turpentine  for  another 
year,  practically  all  the  trees  of  that  size 
on  said  land  will  die  or  blow  down,  or  be  ao 
stunted'  In  their  growth  as  never  to  tw  of 
any  more  value ;  that  by  reason  of  this  vio- 
lation of  said  agreement  by  complainants, 
as  above  stated,  complainants  In  the  cioas- 
blU  have  sustained  a  loss  of,  to  wit,  $6,000 
In  the  value  of  said  trees. 

It  is  farther  averred  that  boxes  for  tnrp^- 
tine  purposes  should  be  cut  in  the  base  of  a 
tree  and  not  above  it,  and  If  not  thus  boxed, 
it  has  a  tendency  to  weaken  the  tree  and 
cause  It  to  die;  and  especially  is  this  true, 
If  more  than  one  box  Is  cut  to  the  tree,  which 
Is  of  10  Inches  in  diameter;  that  complain- 
ants have  disregarded  their  duty  in  this  re- 
spect, and  have  caused  the  trees  to  be  boxed 
from  4  to  12  Inches  too  high,  which  resulted 
in  causing  a  great  many  of  the  trees  to  die 
and  blow  down  to  the  damage  of  defendants 
in.  to-wlt,  14,000 ;  that  boxes  in  trees  shonld 
not  be  cut  deqwr  than  three  Inches  Into  tiie 
body  of  the  tre^  a  fact  well  known  and  under- 
stood by  complainants,  and  In  violation  of 
this  rule,  they  cut  than  from  4  to  6  Indies 
deep,  causing  great  numbers  of  than  to  wl^ 
twenty  per  cent  to  die  and  be  blown  down 
from  such  causes,  to  the  damage  of  defendants, 
in  to  wll;  the  sum  of  MiOOOl 

It  la  farther  alleged  that  complainants 
hare  streaked  the  boxed  trees  In  a  mann«> 
described,  which  Is  in  violation  of  the  cus- 
tom and  rules  on  the  subject,  which  Ims 
caused  damage  to  the  defendants  In  the  snim 
of,  to  wit,  f2,Q0a 

It  Is  further  alleged,  that  it  is  tiie  pnrpoae 
and  Intent  ot  complainants  to  work  said  box- 
es as  stated  notwithstanding  respondent's 
repeated  iwotests  against  it;  that  If  permit- 
ted to  continue  each  rlolations  of  duty,  the 
damage  that  will  result  in  the  future  to  de- 
fendants will  be  irreparable,  in  that  tlwy  will 
be  derived  of  the  use  and  enj<vmeat  of  "Oie 
privily  of  sawing  said  trees  into  timbw; 
and  that  the  damages  to  them  are  not  suscs^ 
tlble  of  ascwtainmoit  In  a  court  of  law,  and 
they  are  without  remedy  excetA  by  injunction 
fnm  the  court  of  equlfy. 

Other  vioiatlMis  of  the  duty  of  complain- 
ants  In  the  manner  of  performing  their  con- 
tract of  lease,  are  set  out  but  these,  perhaps 
are  not  necessary  to  be  here  stated,  as  thoBo 
that  are  specified  will  subserve  the  porpoaei 
In  hand. 

An  Injunction  Is  prayed  against  these  vio- 
lations of  crosMunplalnants*  rights,  and 
ba  a  reference  to  the  register,  to  ascertain 
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ond  rqjort  u  to  tbeee  sercra]  matters,  and 
The  damages  occasioned  to  croBS-complalnants 
therefron),  etc. 

The  defendants  In  the  original  suit,  filed 
'five  pleas.  In  each  of  which  is  separately 
set  op  the  alleged  violations  by  ccHnplainants 
of  flieir  said  contract  of  the  lease  of  said 
lands,  snch  as  hare  been  before  noticed, 
each  allegtag  that  for  snch  riolatlons  of  said 
contract,  and  the  wrongs  done  the  defendants, 
complainants  bare  not  come  into  court  with 
clean  hands  and  ought  not  to  be  allowed  to 
bare  and  maintain  their  cause  of  action 
against  respondents. 

Separate  motions  were  made  by  com- 
plainants to  dismiss  the  cross-bill  for  want 
of  eqolty;  for  the  same  reason  to  dissolve 
the  Injunction  granted  thereon,  and  to  dis- 
charge the  same.  The^  motions,  together 
with  a  demurrer  to  the  bill,  and  (me  to  test 
the  sufficiency  of  the  pleas,  were  duly  sub- 
mitted to  the  chancellor  for  decrees  in  va- 
cation, and  s^)arate  decrees  were  rendered 
tberem  overruling  the  demurrer,  sustaining 
the  pleas,  overruling  the  motions  to  dissolve 
and  discbarge  the  Injunction  theretofore 
cranted,  and  from  the  three  last  named  de- 
crees, the  appeals  are  prosecuted,  and  errcHTs 
are  separately  assigned. 

It  is  a  fundamental  principle  of  equity, 
that  be  who  SB^  eQul^  must  do  equity,  and 
be  who  cnnes  Into  equity  must  ccnne 
with  clean  hands.  "Whenever  a  i»arty, 
who,  as  actor  seeks  to  set  the  Judicial 
ma(diln«7  In  motion  end  obtain  some 
remedy,  has  violated  conscloice,  or  good 
faith,  or  othor  equitable  principle.  In  his 
prior  conduct,  thai  the  do<»s  of  the  court 
will  be  shut  against  him  in  limine;  the 
court  win  refuse  to  interfere  on  his  behalf, 
to  acknowledge  his  right,  or  to  award  bim 
any  remedy."  1  Pom.  Eq.  Jnri.  (2d  Bd.) 
8S  897,  899. 

"He  who  does  Iniquity,  shall  not  have 
eqnity."  11  Am.  &  Eng.  Ency.  Law,  Iffii, 
168. 

The  pleas  as  contended  by  appellees,  ful- 
ly set  up  the  fact  that  complainant  In  the 
original  bill  has  violated  the  contract  In  re- 
spect to  its  express  provisions,  and  also  in 
respect  to  the  objections  Imposed  by  law, 
growing  out  of  the  contract  in  the  several 
matters  as  shown  therein.  He  Is,  therefore, 
in  no  condition  to  invoke  the  aid  of  an  equity 
court 

It  should  be  added,  that  the  court  be- 
low, on  application  of  cross-complalnants, 
modified  the  Injnncticm  granted  to  complain- 
ants, on  the  filing  of  the  original  bill.  It  ap- 
I>ears,  there  was  no  error  In  either  of  the  de- 
crees appealed  from,  and  they  are  severally 
affirmed.  Ooleman  ft  Darts  t.  BUlott  (Ala.) 
40  South.  066. 

Affirmed. 

WEAKLEY,  a  J.,  and  DOWDBLL  and 
I>BN80N,  JJ.,  concur. 


FINCH  V.  SMITH. 

(Sapreme  Oourt  of  Ahibama.    April  8,  1906. 
On  Rehearing.  June  80;  I906i.) 

1.  PABTITIOn— FBOBATE  COUBP-^UBiaDIOTIOll 

—Bill. 

Code  1896.  %  8178,  provides  that  any  prop- 
erty held  by  Joint  ownws  or  toiants  In  common 
may  be  decreed  to  be  sold  by  the  probate  court 
on  the  written  application  of  any  one  or  more  tA 
them,  when  the  property  cannot  be  equitably  di- 
vided or  partitioned  smons  them,  etc  ffsM, 
tliat  an  averment  In  a  petition  for  partition  un- 
der snch  action  that  the  property  could  not  Im 
equitably  divided  was  jurisdictional,  and  that  on 
a  failure  of  proof  thereof  the  petition  was 
properl7  dismissed. 

2.  Sauk— EquiTABLK  Dtvisiok— DrnEBUiNA* 

TIOK. 

On  a  petition  for  partition  In  the  probate 
court  bv  a  sale  of  tbe  land,  as  anthonsed  by 
Code  1896,  S  8178.  tbe  fact  of  egatUble  dlvl- 
don  of  the  property  In  specie  cannot  be  de- 
termined by  the  efficiency  or  inefficiency  ctf 
the  mode  of  allotment  provided  by  section  810^ 
by  lot,  requiring  the  interests  to  be  equal,  but 
must  be  determined  on  the  answer  to  the  ques- 
tion whether  it  can  be  equitably  divided  in  kind' 
by  tbe  probate  or  chancery  court. 
8.  Sauz— Pbooeedino  in  Charcebt. 

Where  iaod  sought  to  be  partitioned  can. 
be  equitably  divided,  bat  the  remedy  by  al- 
lotment in  the  probate  coort  Is  loelfeetaal  to 
that  end,  tbe  par^  desiring  a  division  should 
proceed  In  chancery  for  an  eqnltable  dlvtsloa. 
4.  Saub— Sale. 

Where  land  sought  to  be  partitioned  can- 
not be  equitably  divided  in  khid,  a  proceeding 
may  be  maintained  either  In  the  probate  or 
chancery  court  for  a  mle  of  the  property. 

Note.— For  cases  In  point,  see  voL  88, ' 
Cent  Dig.  Partition,  U  03,  VL^VQ 

6.  JuDOMBNT— Final  Decbeb  —  OoNOLtrsivE- 

KBBS— .J  UBISDICTIO  N. 

Where  partition  is  sought  in  the  probate 
oomt.  whether  hi  kind  or  by  sals,  the  decree 
on  final  hearing  Is  condnsive  until  reversed 
on  appeal,  ercfiiding  the  JoriBdiction  of  the 
ebaneery  court,  in  the  absence  of  some  special 
ground  for  the  interposition  of  equl^. 

po'nt,  see  vol.  80l 
Cent  Dig.  Judgment,  U  990,  Il64.j  ^ 

6.  CouBTS— OonoTnsKnr  JuBiSDiomir— Ac- 
quisition. 

Though  the  statutory  Jurisdiction  of  the 
probate  and  chancery  courU  to  partition  prop- 

jf_S**"*?"«"''  ™  tribunal  first  aoquiriug 
Jorisdlct^  Is  entitled  to  exercise  the  same  «• 
elusive  01  the  other. 

Note^For  cases  hi  point  see  »ol,  IS,' 
Cent.  Dig.  Courts,  H  1220.  1284.] 
Simpson,  J.,  dissenting. 

Appeal  from  Probate  Court,  Bibb  County; 
W.  L.  Pratt,  Judge. 

"To  be  officially  r^rted." 

Acti(m  by  K.  S.  Finch  against  Charleton  G. 
Smith.  From  a  decree  dismissing  the  peti- 
tion, petitioner  appeala  Affirmed  on  rehear- 
ing. 

Ledbeater  ft  Johnson,  for  appellant  Gib- 
son &  Davis,  J.  R.  Satterfield,  and  Ward  ft 
Houghton,  for  appellee. 

SIMPSON,  J.  This  was  a  petition  for  the 
sale  of  certain  property  for  partition  among 
Joint  owners.  The  petition  as  amended  al- 
leges that  Uie  petitioner  and  the  defendants 
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own  a  certain  tract  of  land  "rabject  to  a  cer- 
tain lease,"  eta,  and  prays  that  said  real  es- 
tate be  sold  for  partition. 

Mocb  of  the  evidence  and  also  of  tbe  arma- 
ment Is  devoted  to  the  qnestlon  as  to  whether 
a  partition  of  the  laud  oonld  be  made;  It 
being  contended  tha^  upon  account  ot  the  coal 
and  e^nse  of  ascertaining  how  much  coal 
lies  under  the  land,  such  a  subdivision  of  It 
would  be  Impossible.  Tbe  averments  and  tiie 
evidence  show  ttuit  the  entire  tract  of  land 
had  been  leased  for  20  years  to  a  party  who 
has  the  right  to  possession  of  the  surface, 
with  the  right  to  dig  all  the  coal,  and  he  Is  to 
paythereforcertainamonntsannaally  (not  leas, 
ttun  a  certain  minimum)  as  n^alty  to  a  cer-' 
tain  bant^  which  Is  made  the  agent  of  the 
lessors  to  receive  the  mone^  and  distribute  It 
among  them  according  to  their  respective  in- 
terests. It  It  evident  that  tbe  lessors  cannot 
any  voluntary  action  or  proceeding  In 
court  change  the  terms  ot  tbe  contract  of  tbe 
lessees.  In  fact;  tiie  lease  was  a  sale  of  a 
certain  Interest  In  tbe  land.  Warren  v.  Wag- 
ner. 70  Ala.  19^  SI  Am.  Bep.  446 ;  Crtx^^ 
V.  Oottlng  (Mass.)  48  N.  K.  1023,  38  L.  R.  A. 
215,  64  Am.  at  Rep.  27S;  Metcalfe  v.  Ttllller 
(Mich.)  56  N.  W.  16,  85  Am.  St  Rep.  617.  020. 
So  that  all  that  remains  for  partition  or  sale 
Is  the  Interest  of  the  parties  In  tbe  land, 
subject  to  the  leass. 

Tbe  authwltles  dedare  that  the  right  of 
partltiai  Is  absolute,  whatever  may  be  the 
inconvenience  caused  thereby.  But,  although 
courts  of  equity  by  their  extensive  powers 
could  grant  this  right  to  the  dtlsen  In  almost 
every  case,  yet  In  order  to  relieve  tbe  In- 
equities and  Inconvenience  which  sometimes 
attend  an  actual  partition,  it  Is  customary 
now  to  provide  by  tbe  statute  tor  the  sale  In 
Heu  of  tbe  partition  In  certain  cases.  21  Am. 
&  Eng.  Vincj.  Law,  S  1197;  3  Pom.  Bq.  Jur.  } 
1390.  Our  own  statute  provides  that  "prop- 
erty, real,  personal  or  mixed  held  by  Joint 
owners  or  tenants  In  common  •  •  •  may 
be  decreed  to  be  sold  •  •  •  when  the 
»ame  cannot  be  equitably  divided  or  partltton- 
ed  among  them."  The  jurisdiction  was  at 
.first  given  to  the  probate  court  alone,  but  was 
afterwards  extended  to  the  chancery  court 
flnd,  when  our  decisions  of  a  later  date  use 
the  expression  that  tbe  right  of  partition  Is 
absolute,  tbey  must  mean  that  tbe  right  of 
partition,  either  by  actual  division  or  by  sale, 
is  absolute;  otherwise,  there  never  could  be 
a  sale.  Tbe  statutes  indicate  that  the  courts 
declare  that  partition  Is  preferred,  and  the 
nale  Is  allowed  only  In  the  cases  provided  for 
by  statute.  Thus,  In  the  case  In  which  a  sale 
was  granted  for  partition,  this  court  refers  to 
the  right  as  absolute.  Mylln  v.  King,  139  Ala. 
Hid,  326,  327,  35  South.  908.  The  court  In  an- 
other case  states  that  two  modes  of  partition 
are  provided  for  by  statute;  that  Is,  "actual 
partition,  or  partition  by  sale  of  the  property 
and  division  of  tbe  proceeds."  McQueen  v. 
Turner,  81  Ala.  277,  8  South.  863.  "Partition 


or  sale  is  a  matter  ot  right"  Oatea  t.  John- 
eon.  lOO  Ala.  126, 128t  Id  Sooth.  418. 

Did  the  fact  that  the  property  bad  beea 
leased,  as  described,  <^rato  as  an  obstacle  in 
tbe  way  of  the  right  of  one  of  tbe  Joint  own- 
ers to  a  partition  dtber  by  actual  partition  or 
1^  sale?  It  Is  claimed  that  this  Is  analogous 
to  a  reversion,  uad  tbe  case  of  Wilkinson  v. 
Stuart,  74  Ala,  198,  Is  dted  to  show  that  there 
can  he  no  partition  ot  a  reversionary  Interest 
In  that  case,  a  petition  had  been  filed  In  the 
probate  court  fOr  sale  fbr  partition,  and  a 
UU  was  filed  Ui  tbe  chancery  court  for  parti- 
tion (the  diancery  court  at  tbe  time,  not  hav- 
ing any  Jurisdiction  to  sell  for  partition).  It 
was  admitted  that  the  probate  court,  having 
acquired  Jurisdiction,  must  continue  In  Its 
exerdse  unless  facte  or  drcnmstancee  of  spe- 
cial equitable  cognisance  sfre  shown  to  exist 
which  render  Inadequate  the  stetutory  Juri» 
diction.  Page  208.  Those  spwlal  circum- 
stances were  shown,  and  the  chancery  court 
toolc  Jurisdiction  for  strict  partition.  In  tAat 
case  the  court  of  equity  was  acting  vpon  It^ 
original  Jurisdiction  simply  to  partition,  and 
according  to  the  law  It  seems  that  partition 
could  not  be  bad  of  a  reverslim  under  tbe 
general  Jurisdiction  of  the  court  1  Wash- 
bum  on  Real  Property  (3d  Ed.)  684.  4SS.  So 
the  court  did  not  pass  upon  the  right  of  sale 
for  partition  under  the  stetute.  In  tbe  case 
of  West  V.  West  W  Ala.  45S.  T  Sontb.  830.  a 
part  of  the  lands  held  by  the  parties  was  sub- 
ject to  a  dower  Interest  and  the  petltlcm  for 
partition  omitted  that  part;  the  only  question 
decided  behig  that  the  rule  against  partition 
by  parcel  did  not  apply  to  that  case,  tiiougli 
it  does  seem  to  be  takoi  for  granted  that  a 
partition  (not  a  sale)  could  not  be  had  ot  the 
reversion.  West  v.  West  supra. 

Our  stetutes  aeon  to  Intend  that  all  In- 
terests in  land  shall  be  subject  to  partition, 
either  by  actual  allotment  or  by  sale.  How- 
ever that  may  be,  It  seems  clear  that  the  ex- 
istence of  a  lease  Is  not  a  bar  to  a  partition 
of  the  residue.  21  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  1201.  Under  a  stetute  similar  to 
'  ours,  the  Supreme  Court  of  Nebraska,  after  a 
careful  examination  of  the  authorities,  grant- 
ed a  partition  of  lands,  subject  to  a  lease, 
providing  specially  for  the  preservation  of 
tbe  lease.  Oliver  v.  Lansing,  70  N.  W.  389, 
372,  873.  The  Supreme  Court  of  Missouri 
also  granted  a  petition  for  partition,  subject 
to  a  mining  lease,  especially  preserving  ssid 
lease,  and  providing  that  the  royalties  should 
continue  to  be  paid  in  accordance  wltii  the 
terms  of  the  lease.  Haeussler  v.  M.  Iron  Co.. 
110  Mo.  188,  19  S.  W.  7B,  16  L.  B.  A.  220,  33 
Am.  St  Rep.  431,  43S,  436.  In  this  case  the 
court  also  decided  that  an  agreement  not  to 
Institute  proceedii^  for  partition  was  an  un- 
reasonable restraint  on  tbe  enjoyment  and 
use  of  the  property,  and  void.  To  the  sanfe 
effect  Is  the  decision  of  the*  Supreme  Court 
of  Massachusetts,  In  the  case  In  which  there 
was  an  easement  of  right  of  way  ovw  tbe 
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land;  the  coort  quoting  from  Sir  William 
Grant  tliat  "a  partition  never  affects  tbe 
rlgbts  of  third  parties."  Crocker  t.  Cottlng 
(Mass.)  48  N.  E.  1023,  S9  L.  B.  A.  215,  217. 
U4  Am,  Bt  Sep.  278.  See,  also,  Wlllard  v.  Wll- 
lard.  145  U.  S.  116.  12  Sup.  Ct  818,  30  L. 
Ed.  644;  Woodworth  T.  Campbell,  6  Paige 
(N.  T.)  61& 

The  qnestioD  then  arises  whether.  In  the 
case  at  bar,  the  petitioner  Is  mUtled  to  a 
sale  of  the  property,  or  whether  the  sale 
should  be  refused  on  the  ground  that  the 
property  can  be  equitably  partitioned  among 
the  parties  In  Interest.  And  at  this  point  it 
Is  claimed  by  tbe  appellee  that  the  meaning 
of  tbe  provision  in  tbe  statute  is  that,  if  a 
court  of  equity  with  Its' enlarged  powers  of 
procedure  could  efFect  an  equitable  partition, 
then  the  probate  court  must  refuse  the  sale. 
In  accordance  with  the  previous  declsioni 
of  tUs  court,  we  hold  that  tbe  two  jurisdic- 
tions are  distinct,  that  each  court  proceeds 
according  to  its  own  powers  and  mode  of 
proceeding,  and  that  the  probate  court  can 
consider  only  Its  own  powers  In  determining 
whether  the  i»roperty  can  be  equitably  divid- 
ed. If  It  were  otherwise,  the  probate  court 
might  undertake  to  declare  that  a  court  of 
equity  could  make  a  partition,  refuse  to  grant 
the  order  of  sal^  and  wbea  the  matter  reach- 
ed the  chancery  court  that  court  might  take  a 
differoit  view.  Tlie  probate  court,  having 
first  obtained  Jurisdiction,  retains  It  uid 
proceeds  according  to  its  own  mode  of  pro- 
cedure and  powers,  unless  by  reason  of  there 
being  spedal  equitable  grounds  the  matter  Is 
removed  to  the  chancery  court  Wilkinson 
Stewart,  74  Ale.  198,  203;  Donnoi  v.  Quarter^ 
mas,  80  Ala.  IM,  170, 171,  8South.715.  iS4Am. 
St  Rep.  778;  Marshall  t.  Marshall,  86  Ala. 
883,  88Sv  SS8,  6  South.  475;  Morrison  t.  Mor- 
rison, 105  Ala.  637. 17  South.  109. 

On  the  question  as  to  whether  this  land 
conld  tw  equitably  divided  there  Is  a  conflict 
In  the  testimony;  but,  though  the  witnesses 
were  directing  their  attenticu  to  the  matter 
>of  dlstrlbnting  the  intorest  In  ttie  coal  being 
made  by  the  lessee^  which  has  been  ellmiDa^ 
ed  by  what  has  been  said,  yet  tbore  was  a 
prqxnidmnce  of  tfae^  testimony  to  the  effect 
that  tbe  land  could  be  equitably  partitioned. 
However  that  may  be,  the  testimony  of  peti- 
tioner's witnesses  shows  that  the  most  valu- 
able seam  would  be  worked  out  In  12  or 
18  months,  and  that  very  Uttie  coal  that  is 
workable  has  been  found  beyond  that,  and 
ttiat  lands  adjoining  have  a  market  value. 
Of  course,  no  one  can  tell  exactly  whether 
any  more  coal  will  be  discovered  during  tbe  10 
years  which  the  lease  has  to  run,  or  whether 
better  methods  may  be  devised  for  working 
which  might  render  seams  workable  which 
are  now  worthless;  but  It  is  not  necessary 
to  enter  Into  these  speculations.  It  ai^ears 
nifflcl«3tly  clear  at  the  present  time  that  the 
Interest  of  the  parties  In  these  lands  subject 
to  the  right  of  the  lessee  has  a  maiket  value 


and  could  be  partitioned  with  as  much  ac- 
curacy as  usually  attends  the  partition  of 
lands.  If  the  interest  of  the  parties  was  such 
as  to  authorize  it.  So  that  on  that  ground 
there  would  be  no  ground  tor  the  order  of 
sale. 

The  most  serious  ground  which  presents 
itself  here  is  that  some  of  the  parties  own 
one-elgbth  and  others  own  one-twelfth  Inter- 
est each,  while  under  our  statute  and  de* 
clsions  a  probate  court  cannot  partition  ex' 
cept  in  the  way  pointed  out  by  the  statute, 
which  la  by  lot,  requiring  the  Interest  to  l>e 
equal.  Code  1896. 8  3169 ;  Terrell  v.  Cunning- 
ham, 70  Ala.  100.  106:  Ward  r.  Corbett.  72 
Ala.  438.  It  appears  from  the  petition  and 
answers  that  there  are  six  persons  each 
owning  one-twelfth  and  four  persons'  eadi 
o\vn]ng  one-eighth  of  the  property,  the  four- 
eighths  being  equal  to  six-twelfths  or  one- 
half  of  the  property,  and  in  order  to  obviate 
the  difficulty  suggested  the  psrties  who  own 
the  four-eighths  offer  in  their  answer  to  re- 
ceive one-half  of  the  land  by  allotment  as 
their  share,  as  they  desire  to  hold  It  together. 
The  court  sustained  a  demurrw  wlilch  was 
Improperly  interposed  to  this  part  of  the  an- 
swer, but  this  is  not  reversible  error,  as  tbe 
matter  alleged  was  no  answer  to  the  petition. 
It  would  have  been  better  to  luve  strldiai 
it  from  the  answer.  This  answer  could  not 
meet  the  difficulty,  as  there  was  no  proposition 
before  the  court  to  partition,  but  only  to  sell, 
and  no  btaidlng  obligation  on  the  parties  to 
accept  tbat  kind  of  allotment  In  case  of  such 
mnceedlngs  Iwing  Instituted.  Hence  tbe  peti- 
tioner was  mtitied  to  the  sale^ 

Tlw  objection  to  tbe  introduction  of  oral 
testimony  by  the  defendants  was  propoiy 
overmled.  Section  8181  of  the  Code  of  1886 
requires  that  the  evidence  In  support  of  the 
appUcaticm  must  be  taka  as  in  chancery 
cases,  bat  this  does  not  refer  to  the  testi- 
mony introduced  by  the  defendant  Garrett 
T.  Bmner,  S8  Ala.  S18 ;  Gamer  t.  Toaj,  lOT 
Ala.  862,  18  South.  161. 

The  decree  of  the  probate  court  is  reversed 
and  annulled,  and  tiie  cause  Is  remanded  to 
the  probate  oonrt  with  the  direction  that  a 
decree  be  tbere  altered  in  this  cause  pro- 
viding for  the  sale  according  to  the  statute 
of  the  Interest  of  the  parttos  in  tbe  lands  de- 
scribed, subject  to  tlie  lease  htid  by  the  Bes- 
semer Land  &  Improvemmt  Cmnpany  and 
H.  F.  De  Bardelaben,  which  lease  is  not  to  be 
in  any  manner  disturbed  or  affected  by  tliia 
decree;  the  proceeds  of  said  sale  to  be  dis- 
tributed ammig  the  parties  In  interest  In  ac- 
cordance with  tbe  statute. 

Reversed  and  remanded. 

On  Rehearing. 

TYSON,  J.  Tbe  jurisdiction  of  the  court. 
In  the  opinion,  Is  rested  upon  the  fact  that 
the  property  cannot  be  partitioned  In  kind 
because  it  cannot  be  allotted  under  the 
statute  (sectitm  816^,  on  account  of  the 
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shares  or  the  respectlTe  tenants  In  common 
being  noequal.  Instead  of  upon  the  neces- 
sary averment  contained  In  the  petition  that 
it  cannot  be  equitably  divided.  Section  3178 
of  the  Code  of  1S80.  That  this  is  a  Jurisdic- 
tional averment  not  only  appears  from  the 
plain  language  of  the  statute,  bnt  Is  also 
thoroughly  settled  by  a  number  of  our  de- 
cisions. Fennell  t.  Tucker,  49  Ala.  463;  Mor- 
gan V.  Famed.  83  Ala.  867,  370,  S  South.  798; 
Inman  r,  Prout,  90  Ala.  862, 864, 7  Boutb.  842. 
It  Is  scarcely  necessary  to  say  tbat  this 
averment  must  be  proven,  and.  If  not  proven, 
the  petition  should  have  been  dismissed,  as 
was  done. 

The  fact  of  equitable  division  of  the  prop> 
eity  In  specie  cannot  be  determined  upon  the 
efficiency  or  Inefficiency  of  the  mode  of  al- 
lotmott  provided  by  section  3169  of  the  Code, 
but  must  be  determined  upon  the  answer 
to  the  question  whether  it  can  be  equitably 
divided  In  kind  by  the  probate  or  chancery 
court.  If  It  can  be  so  equitably  partitioned 
In  either  JnrlsdIcticm,  and  the  remedy  by  al- 
lotment is  InetTectual  to  that  end  In  the  pro- 
bate court,  the  chancery  court  can  and  does 
afford  the  remedy,  and  the  party  desiring 
the  division  should  proceed  In  that  court 
On  the  other  hand,  If  it  cannot  be  equitably 
partitioned  In  kind,  then  either  Jurisdiction 
may  be  resorted  to  for  a  sale.  At  all  events, 
whether  a  partition  In  Idnd  or  for  sale  is 
sought  in  the  probate  cotirt.  the  decree  on 
flnal  hearing  Is  conclusive  until  reversed 
on  appeal,  excluding  the  jurisdiction  of  the 
other  tribunal  unless  there  is  some  special 
equitable  ground  for  the  interposition  of 
equity.  Morrison  t.  Morrison.  105  Ala.  637. 
17  South.  109.  Both  tribunals.  It  Is  needless 
to  say,  derive  their  jurisdiction  to  sell  prop- 
erty for  partition  under  the  statutes,  and, 
while  concturait  the  tribunal  arst  acquiring 
jurisdiction  is  ezcluslTe.  Marshall  v.  Marsh- 
all, 86  Ala*  383,  6  South.  475.  There  there- 
fore need  be  felt  on  such  apprehension  as  ex- 
pressed in  the  opinion  of  Justice  SIMPSON. 

l^e  decree  appealed  from  Is  affirmed.  All 
the  Justices  concur,  except  SIMPSON,  J., 
who  adheres  to  his  original  opinion. 


MeORBABT  et  al.  v.  7A0ES0N  LUMBBB 

CO. 

(Supreme  Court  of  Alabama.    June  5,  1906. 
Rehearing  Denied  June  80,  190a) 

1.  BJECTMENT  —  POSSBSSIOK  —  QUESTIOn  fOB 

Jnar. 

Where,  In  ejectment,  a  witness  testified 
that  the  grantor  of  plaintiff's  ancestor  was  fn 
possession  wh«i  he  conveyed  the  land,  whether 
such  ancestor  was  ia  fact  In  poasesaion  was 
for  the  jury,  though  the  witness  ennmerated 
certain  possesBory  acts  of  such  grantor,  not  in 
themselves  sufficient  to  show  actnal  possession, 
but  not  shown  to  be  the  only  possessory  acts 
performed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17. 
Cent  Dig.  Bjectment,  «  307,  8<^] 


2.  Same— Oldeb  Pobsessioit. 

.     t^**"^  neither  party  In  ejectment  has  the 

legal  title,  the  older  possession  gives  the  better 

right,  which  Is  not  defeated  by  a  aabseonent 

entry  and  occupation  by  the  opposing  daim- 

ant,  until  it  ripena  into  a  title  by  adverse 

Besalon. 

[Ed.  Note^For  cases  In  point,  see  voL  17. 
CenL  Dig.  Ejectment,  8  39.] 

8.  Saio!— Possession— CoLOB  of  Titub— Oon- 
TXNUODS  Possession. 

One  claiming  by  prior  possession  under 
color  of  title  cannot  recover  in  ejectment,  where 
the  evideoce  fails  to  show  continaoos  posaes- 
sion  to  the  time  of  dispossession  by  the  defoid- 
ant,  or  an  intention  to  return. 
^[Ed.  Note.— For  cases  In  point,  see  voL  II. 
Cent  Dig.  Ejectment,  ES  30^1-] 

4.  Sajcb— AnvEBSB  Ci-Aiii— Notice. 

Defendant's  prior  grantcff  tiaving  aban- 
doned the  land  for  25  years,  and  her  deed  to 
the  land  not  having  been  recorded  until  1890. 
there  wu  nothing  to  put  plaintiff's  grantor  oq 
notice  that  defendant  s  prior  grantor  had  an 
adverse  claim  of  possession  in  1874,  or  when 
the  land  was  sold  to  plaintirs  ancestor  in 
1882;  and  hrace,  If  plamtiff  acquired  a  prior 
pononon  throngh  such  grantor,  he  would  be 
entitled  to  recover  In  ejectment  against  a  mere 
teespasser  or  (me  claiming  under  a  later  p08se»- 
sum,  provided  defendant  had  not  acquired  pos- 
sesion peaceably  and  hi  good  faith  under  <^r 
of  title. 

/J^^tJ?*"®^^"''*'  ^  S?>'nt»  ■«  voL  17, 

Cent.  Dig.  Ejectment,  1&-20.1 

5.  BAHE— OUTBTANDINQ  TITLE. 

Where,  in  ejectment,  defendant  proved  col- 
or of  title  and  a  bona  fide  purchase  from  tboae 
who  were  In  possessioQ  of  the  -land,  he  was 
relieved  of  proving  an  outstanding  title  bv 
plaintirs  proof  that  the  title  was  in  a  naten- 
tee  with  whom  plAIntiff  was  in  no  wise  con- 

6.  Adveese  Possession— ELBUENTS—PBoor. 

In  order  to  establish  a  titie  to  land  by  ad- 
verse possession,  it  must  be  shown  tbat  for  a 
period  of  10  years  the  claimant  and  those  under 
whom  he  claims  held  a  hostile  possession  under 
claim  of  right  tliat  was  actual,  exclusive,  open, 
notorious,  and  continuous. 

Cent  Dig.  Adverse  Possession,  H  65-76.] 

7.  Same— Question  fob  Jubt. 

Where  the  grantor  of  plaintilTs  ances- 
tor bad  poss»Bion  of  the  land  prior  to  the  sale 
thereof  for  eight  years,  after  which  plaiotiffs. 
ancestor  employed  persons  to  look  after  and  go 
over  the  land  several  times,  and  be  paid  the 
taxes  up  to  the  time  of  his  death,  and  his  sons 
paid  the  same  after  hfs  death,  whether  plain- 
tiff had  title  by  adverse  possession  was  for  the 
jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  691-08a] 

8.  Appeal — Assionuent  of  Ebbob  —  Exclu- 
sion OF  EVIDENCB— SDFFIOZBNOT. 

Where  an  assignmait  of  error  objected  to 
the  exclusion  of  evidence  on  defendant's  mo- 
tion, and  referred  to  "  page  of  record," 

and  it  appeared  that  the  court  sustained  two 
separate  and  distinct  motions  to  exclude  certain 
evidence,  one  of  which  rulings  was  correct,  the 
assignment  was  unavailable. 

[Ed.  Note. — For  cases  in  point,  see  voL  3. 
Cent  Dig.  Appeal  and  Error,  |  W83.1 

9.  Evidence— Opinion  BvznsNOi-^AOiB  oi 

Opinions— Title. 

In  ejectment,  it  was  proper  to  exclude 
evidence  of  a  witness  that  he  was  in  posses- 
sion of  the  title. 

[Ed.  Note. — For  cases  in  point,  see  vcd.  20l 
Cent  Dig.  Evidence,  I  2im^. 
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10.  Apnuii— Adkission  or  Btidhtcb— Habu- 

UE8S  BBBOB. 

Wiere  a  witness  Identified  a  paper  which 
was  In  feet  a  deed  and  was  introduced  in  evi- 
dence, the  admission  of  her  conclnslon  or  opin- 
ion as  to  what  kind  of  an  instmment  It  was 
held  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  89  4161-U63.] 

11.  Deeds— ExEonnoN—WiTiTEssEs. 

Where  the  gnuitor  of  a  deed  writes  his 
own  name,  It  is  snffident  If  the  deed  Is  at- 
tired j^'^g^**^  witness,  as  provided  by  Code 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deed«.  8  107.1 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty; H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Ejectment  by  Ida  McCreary  and  othera 
against  the  Jackson  Lumber  Company.  From 
a  Judgment  in  faror  at  defendant,  plaintiffs 
appeal.  Berersed. 

James  F.  Jones,  for  appellants.  B.  H. 
I<ewlB,  for  appellee. 

ANDERSON,  J.  When  tbls  case  was  here 
before,  the  ooort  reiterated  the  doctrine,  so 
often  laid  down  by  the  courts  of  the  land, 
"that  a  plaintiff  In  ejectment  must  recover 
upon  the  strength  of  his  own  title  and  must 
show  a  Tslld  title  In  himself,  whether  tbe 
defendants  title  be  valid  or  not;  and.  the 
defendant  b^g  In  possession,  the  plaintiff 
caimot  recorer  against  blm  without  showing 
a  better  muniment  of  title  to  the  land  than 
his  or  that  be  has  acquired  Utle  by  adverse 
possession."  Jackson  Lumber  Co.  v.  Mc- 
Crearr.  137  Ala.  278,  84  South.  850.  Upon 
the  former  appeal  this  court  held  that  the 
defendant  was  entitled  to  the  general  af- 
firmative ciiarge  because  the  plaintiff  had 
shown  no  1^1  title,  and  that  the  evidence 
also  failed  to  show  sufficiently  clear  tbe 
possession  of  any  one  under  whom  they 
claimed  to  bold. 

There  was  no  evidence  as  to  the  possession 
of  Donaldson.  One  Morrow  does  testify  tbat 
"A.  F.  Jackson  owned  and  was  in  possession 
of  said  N.  B.  %  of  section  86,  township  1, 
range  18,  from  the  time  he  bought  It  from  W. 
F.  Donaldson  until  he  sold  It  to  John  Findley 
about  tbe  year  1882,"  a  period  of  eight  years. 
It  is  true  that  tbe  witness,  in  detailing  tbe 
possessory  acts  of  Jackson,  did  not  enumerate 
sufficient  acts  to  show  actual  possession;  but 
be  nowhere  stated  tbat  these  were  the  only 
possessory  acts,  and,  having  previously  tes- 
tified to  tbe  collective  fact  tbat  Jackson  was 
in  possession,  it  became  a  question  for  tbe 
determination  of  tbe  Jury  as  to  whether  Jack- 
son was  in  the  actual  possession  of  the  land 
■when  he  conveyed  it  to  Flndley,  the  ancestor 
of  tbe  plaintiffs.  If  he  was,  tbe  plaintiffs 
made  out  a  prima  facie  case.  Tbe  defendant 
claims  under  tbe "  McCnlrks.  and  Mrs. 
McGulrk  testified  tbat  "tbey  lived  upon  tbe 
land  and  were  in  actual  possession  from 
18G1  to  the  fall  of  1865;  that  she  then  left 
and  never  returned  to  the  land  until  1890 


(26  years  afterwards),  when  she  resided  <m  It 
for  2  years,  and  then  sold  It  to  the  defend- 
ant" The  McGuirks  went  Into  the  posses- 
sion of  said  property  in  1801  under  a  deed, 
and  It  is  undisputed  tbat  tbey  bad  an  older 
actual  possession.  It  Is  settled  law  that, 
**wben  neither  party  has  tbe  true  title,  the 
older  possession  gives  the  bettor  rl^ht,  and 
such  right  is  not  defeated  by  a  snbseqaent 
entry  and  occupation  by  the  opposing  claim- 
ant until  It  ripens  into  a  title  by  adverse 
possession."  3  Mayfield's  Dig.  p.  122,  |  94, 
and  cases  there  cited.  The  rule  is  also  set- 
tled that  one  claiming  by  prior  possession 
under  color  of  title  cannot  recov»  where  the 
evidence  falls  to  show  contlnnoas  possession 
to  the  time  ot  dlspossessim  by  the  defendant, 
or  an  animus  revertandt  Newell«on  BJect 
ment,  364;  Smoot  v.  Lecatt;  1  Btew.  690; 
Sabarlego  t.  Uaverick,  124  U.  S.  261.  8  Sup. 
CL  461,  81  L.  Bd.  43a  Mra.  McGnirk  having 
abandoned  the  land  for  26  years,  there  was 
evidently  no  animus  revertandl;  and  her  deed 
from  the  Sclera  was  not  recorded  until  tbe 
year  1800,  so  there  was  nothing  to  pnt  Jack- 
sm  on  ncrtice  that  she  bad  an  adverse  claim 
of  possession  when  he  bought  the  land  from 
Donaldson  In  1874,  or  when  It  was  sold  to 
Flndley  in  1882.  Therefore,  If  the  plaintUlb 
acquired  a  ^or  possession  through  their 
grantors,  th^  would  be  entitled  to  recover  as 
against  a  mere  trespasser  on  the  land  or  one 
claiming  only  under  a  later  possession. 
"And  according  to  the  prevailing  rule  the 
plalntUTa  right  of  recovery  In  such  case  can- 
not be  resisted  by  showii^  that  there  Is  or 
may  be  an  outstanding  title  In  another."  10 
Am.  &  Bng.  Bncy.  Law,  487;  Oreen  v.  Jw- 
dan,  83  Ala.  220.  8  South.  817.  S  Am.  St  Rep. 
711;  Heflln  v.  Bingham,  66  Ala.  666,  28  Am. 
Rep.  776. 

The  foregoing  mle  does  not  prevail  where 
the  defendant  has  acquired  the  possession 
peaceably  and  in  good  faith  nnder  color  of 
title.  10  A&.  ft  Bng.  Bn(7>  La^i  488.  and 
cases  there  dted;  Doe  ex  dem.  v.  Bdmond- 
Bon  (Als.)  40  South.  606;  Wilson  v.  Glenn, 
68  Ala.  883.  In  the  case  at  bar  the  defendr 
ant  proved  color  of  title  and  a  bona  fide  pur* 
chase  from  those  who  were  In  possession  ot 
the  land,  and  which  wovM  enable  it  to  de* 
feat  the  plaintiffs'  recovery  by  showing  an 
outstanding  title  without  connecting  Itself 
with  the  same.  Bnt  the  defendant  was  re- 
lieved of  that  In  this  ease  by  the  plaintiffs, 
who  showed  the  title  to  be  in  Thomas  Leon- 
ard, tbe  patentee,  and  with  whom  tbe  plain- 
tiffs were  In  no  wise  connected.  These  facta 
having  been  shown,  tbe  plaintiffs  were  then 
put  to  establishing  a  title  by  adverse  posses- 
sion in  order  to  recover.  In  order  for  a 
party  to  establish  a  title  to  laud  by  adverse 
possession,  It  must  be  sbown  tbat  for  a  period 
of  10  years  he  and  those  under  whom  he 
claims  held  a  hostile  possession  under  claim 
of  right;  that  it  was  actual,  exclusive,  open, 
notorious,  and  continuous.  Cbastaug  v. 
Obastang  (Ala.)  87  South.  799;  J^awrenoe  t. 
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Ala.  Land  Oo.  (Ala.)  41  Bcmth.  612.  Ocmced^ 
log  that  the  poMearicm  of  JadoBon  was  one 
for  tlie  Jnry,  It  covered  a  pwlod  of  only 
eight  yeara  and  -vhlch  was  InBafflclent  in 
point  of  time  to  eBtabUah  adTorae  poHwaflkm. 
Tbe  evidence  sbows  tbat  after  Flndley  bought 
the  land  be  had  partiea  to  look  after  It  and 
go  over  It  sereral  ttanea,  and  that  he  paid  the 
taxea  up  to  the  time  of  his  death  and  his  bods 
did  so  after  his  death.  These  acts  were  snf- 
fident  to  make  the  question  of  adverse  posses- 
sion one  for  the  Jory,  and  if  the  plaintiffs 
and  those  under  whom  th^  held  had  been 
In  the  adverse  possession  for  ten  years  before 
the  commencement  of  the  salt  and  before  de- 
fendant's posaesslon  commenced,  they  were 
entitled  to  recover.  The  trial  court  erred  In 
giving  tb^  aflOrmatlve  charge  for  the  de> 
fendant. 

We  find  but  one  aseignment  of  error  as  to 
the  exclusion  of  evidence  upon  the  motion 
of  the  defendant,  and  which  refers  to 


page  of  record,"  and  as  we  find  tbat  the  court 
sustained  two  separate  and  distinct  motions 
to  exclude  certain  evidence,  we  are  at  a  loss 
to  know  as  to  which  ruling  the  assignment 
relates,  and  as  there  was  no  error  in  one  of 
them,  even  if  In  the  other,  which  we  do  not 
decide,  the  assignment  could  not  avail  the 
plaintiffs.  It  was  proper  to  exclude  the  evi- 
dence of  the  witness:  "I  was  In  possession 
of  the  title." 

If  there  was  any  error  in  the  question  and 
answer  of  the  witness  Mary  McGulrk  with 
reference  to  tbe  deed.  It  was  error  without 
Injury,  as  she  identified  the  paper  which 
was  In  fact  put  In  evidence  and  was  there  to 
show  for  Itself,  and  eliminated  any  conciu- 
don  or  opinion  of  the  witness  as  to  what 
kind  of  an  instrument  It  was,  as  It  was  before 
the  court  and  was  In  fact  a  deed.  Not  was 
the  objection  as  to  the  execution  of  the  deed 
good,  as  the  signatures  of  the  grantors  seem 
to  have  been  written  by  them,  and,  while  at* 
tested  by  one  witness  who  signed  by  mark, 
It  was  alBo  attested  by  another  witness  who 
wrote  his  name.  If  the  grantor  of  a  deed 
writes  his  own  name,  It  Is  sufficient  If  it  be 
attested  by  one  witness.  This  is  the  law 
now,  and  was  when  this  deed  was  executed  In 
1863.  SecUon  1266  of  the  Code  of  1852, 
which  Is  Included  In  section  982  of  tbe  Oode 
of  1896. 

/The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded. 
Reversed  and  remanded. 

WEAKLEY,  O.  J.,  and  HARALSON,  TY- 
SON, SIAIFSON,  and  DENSON.  JJ.,  concur. 


WILSON  T.  TAYLOB. 

(Supreme  Court  of  Alabama.   June  SOt  1906.) 

1.  Tbiai/— ArviRUAxivE  Chabob. 

Where  issue  was  joined  on  defendant's 
second  plea,  and  evidence  under  such  insue  was 
In  coDflict,  there  being  evidence  tending  to  sup- 
port the  pleSf  it  was  error  for  the  court  to 


charge  <^  Its  own  motion  that  under  Oe  e?i- 
doice  plaintiff  was  entitled  to  recover,  etb 

[Bd.  Note.— For  cases  in  point,  see  voL  46, 
Oent  Dig.  Trial,  i  891.] 

2.  Assumpsit— ISBuxs  and  Pboof. 

Where  a  suit  was  brought  on  the  common 
counts  for  the  u*e  of  certain  oxen,  plaintiff 
was  not  confined  to  proving  a  contract  to  pay  a 
particular  price  In  order  to  oitlUe  him  to  a  ver- 
dict 

[Bd.  Note. — For  cases  In  point,  see  voL  5, 
Cent.  Dig.  ABsumpait,  Action  of,  S  133;  voL 
Cmt  Dig.  Work  and  Labor,  8  43.] 

Appeal  from  Circuit  Court,  Hooston  Gonnp 
ty;  Terry  Richardson,  Judge. 

"Not  officially  reported." 

Action  by  J.  W.  Taylor,  as  sdmlnlstratort 
etc.,  against  W.  8.  Wilson.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

This  was  an  action  on  the  common  counts, 
began  by  appellee  against  appellant  In  a 
Justice  court;  carried  by  appeal  to  tbe  ctr- 
cuit  court  where  the  defendant  luterpoeed 
the  following  ideas:  <1)  The  general  Issue; 
(2)  That  tbe  plaintiff  knew  tor  what  use  the 
oxen  were  wanted  at  the  time  of  the  cm- 
tract,  and  the  defendant  avers  that  said  oxen 
were  wholly  unfit  for  said  work,  and  be  (de- 
fendant) received  no  benefit  for  their  sorvlce 
on  account  of  not  being  able  to  work  said 
oxen.  0)  Tender,  etc  After  the  evidence 
was  In,  the  court  In  his  oral  charge  to  the 
jury  said  "that  the  defendant  bad  failed  to 
prove  his  plea  of  tendw,  and  that  the  Jury 
must  find  i^lnst  him  on  his  plea  of  tenda," 
and  also  as  follows:  "Under  tbe  evidence  the 
plaintiff  Is  entitled  to  recover,  and  you  must 
find  fOT  the  plaintiff,  and  the  only  thing  for 
your  determination  lu,  what  was  the  contract 
price  agreed  to  be  paid  for  tiie  use  of  the 
team?  Whatevex-  yon  find  was  agreed  on  be- 
tween the  plaintiff  and  dtfendant  for  the  use 
of  said  team  per  day  will  be  the  amount  of 
the  plaintiff's  recovery,  and  you  will  so  find.** 
Thereupon  the  defoidant  requested  the  court 
in  writing  to  give  the  following  chaises, 
which  the  court  declined  to  fl^ve:  "(1)  The 
burd«i  of  proof  is  on  the  plaintiff  to  estab- 
lish the  contract  price  he  sets  up,  and  if  the 
evidence  on  this  point  Is  left  In  a  state  of 
doubt  and  confusion,  and  from  tbe  evidence 
the  Jnry  Is  not  reasonably  satisfied  that 
plaintiff  has  proven  his  case,  they  must  find 
for  the  defendant  (2)  The  burden  of  proof 
is  on  the  plaintiff  to  establish  his  contract; 
and  If  he  has  failed  to  do  so  the  Jury  must 
find  for  the  defendant  (3)  The  affirmative 
charge  for  defendant" 

Reid  &  Hill,  for  appellant  Espy  &  Farm- 
er, for  appelleew 

DOWDELL,  J.  Issue  was  Joined  on  the 
defendant's  second  plea.  The  evidence  under 
this  Issue,  was  In  conflict  There  was  evi- 
dence tending  to  support  this  plea.  The 
court  therefore,  erred  In  the  parts  of  Its 
charge  ex  mero  motu  to  the  Jury,  which  were 
excepted  to  by  the  detradant. 
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The  salt  was  <hi  the  common  conntB,  and 
the  plaintiff  waa,  therefwe,  not  conflned  to 
the  establishing  of  any  particular  contract 
to  entitle  him  to  a  verdict  under  the  iBsnes 
and  evidence  In  the  case.  The  Jnry  might 
have  found  for  him  on  the  defendant's  theory 
as  to  the  contract  under  the  issues  and  evi- 
dence. The  court,  therefore,  committed  no 
error  In  the  refusal  of  the  written  charges  re- 
quested by  the  defendant 

Fm  the  errw  pointed  ont,  the  Jndgment  of 
the  court  will  be  reversed,  and  the  cante  re- 
manded. 

Reversed  and  remanded. 

WEAKLBT,  0.  3^  and  HABALSON  and 
DBNSON,  JJ.,  concur. 


SMITH  V.  COLLINS.  ' 

(Supreme  Court  of  Alabama.  May  8,  1906. 
On  Rehearing,  June  30, 1006.) 

1.  CANfTEU^Tion  or  iNcnKtnaiiTB— FuiTD— 
Deqbbb  ot  Pboov. 

In  order  to  support  a  decree  r^indin;  or 
canceling  a  lease  for  fraud,  the  evidence  muat 
amount  to  more  than  a  mere  probability  of  the 
truth  of  the  charge  of  fraud  or  a  mere  pre- 
iwnderance  of  the  evidence  that  such  charges 
are  true. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Gent  Dig.  Cancellation  of  InstrumeotB,  {  102.] 

2.  Saicx— IsaiTES  and  Fboof. 

On  a  bill  to  cancel  a  lease  for  fraud,  the 
fraud  mnat  be  distinctly  allied  and  clearly 
proved. 

[Bd.  Notet — Tor  cases  in  point,  see  vol.  8, 
C«t  Dig.  Cancelation  ot  Instruments,  |  78.] 

8.  Lasdlokd  Ain>  Tkhajit — OoirHiDcaATiOH  — 
Inadequaot. 

Inadequacy  of  consideration  Is  not  of  it- 
self a  sufficient  ground  for  canceling  a  lease, 
unless  it  is  so  gross  that  it  shocks  the  conscience 
and  furnishes  satisfactory  evidence  ot  fraud. 

Appeal  from  Chancy  Court,  Jefferson 
County;  Jotm  J.  Altman,  Chancellor. 

**Not  officially  reported." 

Bill  by  W.  L.  Smith  against  James  A.  Col- 
lins. Prom  a  decree  in  favor  of  defendant 
plaintiff  appeals.  Decree  modified  and  af- 
firmed. 

This  was  a  bill  filed  by  appellant  seeking 
to  have  annulled  and  vacated  a  lease  con- 
tract. The  allegations  of  the  bill  are  that 
there  Is  no  consideration  for  the  lease,  ex- 
cept |i,  and  that  the  profits  to  be  d^ved 
therefrom  was  royalty  on  coal  to  be  mined 
therefrom  by  said  ColtlnB;  that  the  lands 
were  remote  from  a  railroad,  and  that  Col- 
lins represented,  before  the  lease  was  ex- 
ecuted, that  he  had  procured  an  agreement 
with  the  Louisville  &  NashTille  Railroad 
to  extend  its  lines  to  these  lands;  that  com- 
plntnaut  relied  on  this  r^resentatlon  and 
that  this  induced  him  to  execute  the  lease; 
that  GolUns  represented  that  he  had  obtained 
A  large  mm  of  money  with  which  to  <Q>erate 


the  mine,  and  that  req>ondent  relied  on  this 
r^iresentatlon  and  was  Induced  thereby  to 
execute  the  lease;  that  both  of  these  r^re- 
sentati(ma  were  false  and  a  fraud  on  orator. 
There  was  fraud  alleged  in  the  manner  in 
which  the  signing  of  the  4ease  was  procured. 
On  a  snbmlsalon  of  the  canse,  the  chancel- 
lor decreed  on  the  evld«ice  that  the  complain- 
ant was  not  entitled  to  relief  asked  fw,  and 
dismissed  the  blU. 

Taughan  &  Davidson  and  Smith  ft  Smith, 
for  appellant  Shugart  ft  Bell,  for  appellee. 

TTSON,  J.  The  question  presented  by 
Oils  record  for  our  determination  Is  one  of 
fact  The  degree  of  proof  required  to  re- 
scind or  cancel  a  contract  because  of  fraudu- 
lent misrepresentations  is  more  tlian  a  mere 
probability  of  the  tmth  of  the  charge  of 
fraud  or  a  mere  preponderance  of  the  evi- 
dence that  such  charges  are  true.  "The  rep- 
resentations themselves  and  that  they  were 
false  and  fraudalently  made  must  be  clearly 
established."  The  fraud  must  be  distinctly 
alleged  aud  clearly  proven.  Johnson  v.  Rog- 
ers, 112  Ala.  576,  20  South.  929.  The  evi- 
dence In  this  case  Is  not,  in  our  opinion,  suffi- 
cient to  convince  the  Judicial  mind  that  the 
execution  of  the  lease  sought  to  be  canceled 
was  obtained  by  frand. 

Mnch  Is  said  in  brief  of  appellant's  coun- 
sel attacking  the  lease  upon  the  ground  that 
it  Is  unconscionable — that  the  consideration 
Is  grossly  Inadequate.  It  seems  to  be  the 
law  that  in  the  absence  of  other  Inequitable 
Incidents,  Inadequacy  of  price  Is  not  a  suffi- 
cient ground  for  canceling  a  contract  or  con- 
veyance, unless  It  Is  so  gross  that  It  shocks 
the  conscience  and  furnishes  aatlsfaetory  and 
decisive  evidence  of  fraud.  "Even  then 
fraud,  and  not  Inadequacy  of  price.  Is  the 
true  and  only  cause  for  the  interposition 
of  equity  and  the  granting  of  relief."  2  Pom. 
Bq.  I  e2& 

There  la  no  proof  that  the  royalty  agreed 
to  be  paid  by  tiie  respondent  npon  the  coal 
to  be  received  by  him  or  his  assignee,  in 
the  event  the  lease  Is  assigned,  Is  not  a  full 
and  adequate  consideration  fOr  the  lease. 
This  conrt  cannot  judicially  know  that  It  Is 
not  Besides^  this  ground  Is  not  alleged  In 
the  bill;  and  clearly,  In  the  absence  of  an 
averment,  no  matter  what  the  evidence  may 
establish  with  respect  to  It,  no  relief  eould 
be  had. 

Affirmed. 

WBAKLBY,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ..  concur. 

On  Rehearing. 
PER  CURIAM.   Decree  modified,  so  as  to 
dismiss  bill  wlUiont  prctJndice;  and,  as  mod- 
ified, affirmed. 
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ABEL  T.  COLLINS. 

(Bnpiane  Conrt  of  Alabama.  May  8,  1906. 
On  Bebeariog,  June  30,  1906.) 

Appeal  from  Chancery  Court,  Jefferson 
County;  John  J.  Altman.  Chancellor. 

"Not  officially  reported." 

Action  by  John  B.  Abel  against  James  A. 
Collins.  From  a  decree  In  favor  of  defend- 
ant, plaintiff  appeals.   Modified  and  affirmed. 

Yaugban  &  Davidson  and  Smith  &  Smith, 
for  appellant   Robert  N.  Bell,  for  SMKlIee. 

TTSON,  J.  This  case  Is  affirmed,  on  au- 
thority of  the  case  of  Smith  t.  Collins  (Ala.) 
41  South. 

On  Behearing. 
PBJB  CURIAM.  Decree  modified,  so  as 
to  dismiss  bin  without  prejudice,  and  VDuSi' 
cation  for  rehearing  overruled. 


LOUISVILLB  &  N.  B.  00.  DUNLAP. 
(Supreme  Court  ot  Alabama.  June  80,  1006.) 

L  OABBIKBS— INJITBT  to  GOODS—EXEUFTIOn 

TEOM  Liability— BOBDKN  of  Fboof. 

Defendant,  in  an  action  for  injury  to  goods 
while  in  its  possession  as  carrier,  bas  the  bur- 
den of  showiDg  its  exemption  fnnu  liabili^,  un- 
der the  provision  of  the  bill  of  lading  tibat  it 
should  not  be  liable  for  Injury  by  robbery,  riots, 
and  strikes. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Carriers,  §  722.] 

2.  SaICB— iNJtTBT  BT  BoBBEBS. 

A  mere  depredator  la  not  a  robber,  within 
a  bill  of  lading  exempting  a  carrier  from  lia- 
bility for  injury  to  tbe  shipment  caused  by 
robbery," 

8.  Same— Naxubb  of  Fobsbssion  or  Goods- 
Evidence. 

For  the  purpose  of  ■bowing  that  goods, 
when  injured,  were  in  the  poBsessTon  of  defend- 
ant as  carrier  and  not  as  warehouseman,  evi- 
dence that  the  failure  of  defendant's  agent  ta 
deliver  the  goods  on  tine  morning  of  their  ar- 
rival, before  they  were  injured,  to  those  plaintiff 
■rat  for  them,  was  wrongful,  is  material. 
4.  Damages— B VI DKNOE. 

It  is  competent  for  a  witness  who  had  seen 
goods  in  their  damaged  o(mdition  soon  after  oil 
had  been  poured  over  them  to  testify  in  an  ac- 
tion for  damages  therefor  as  to  their  condition 
six  months  thereafter,  as  tending  to  show  the 
lasting  effect  the  oil  had  on  them. 

oiS?*^*'^-;r^*''  iS«?*>'ttt,  see  yol.  IB, 
Cent  Dig.  Damages,  {  462.] 

Appeal  from  Circuit  Court;  Jefferscm  Coun- 
ty; A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  Alex  Dunlap  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  aK)eals.  Af- 
firmed. 

Tillman,  Grubb,  Bradley  ft  Morrow,  for 
appellant  Frank  8.  White  ft  Son,  for  ap- 
pellee. 

TYSON,  J.  The  defOidant  Is  sought  In 
thla  action  to  be  made  liable  as  a  common 
carrier  for  damages  sustained  by  /4alntiff 


to  his  goods,  which  were  Injured  by  kerosene 
oil  being  poured  over  them  while  In  the  depot 
structure  of  defendant  It  is  not  Uulsted 
that  defendant's  common-law  liability,  which 
Is  that  of  an  insurer,  and  therefore  absolute; 
had  terminated,  and  that  of  warehouseman 
had  commenced,  when  the  injury  to  the  goods 
occurred-  The  condition  of  the  goods  is  not 
denied,  neither  Is  there  a  controversy  that 
such  damage  occurred  to  them  while  in  de- 
fendant's possession.  But  defendant  under- 
took  to  relieve  itself  of  its  oommon-law  UabU- 
Ity  as  an  insurer  by  a  special  eicepOon  con- 
tained In  the  bill  of  lading  which  It  issued  to 
plaintiff.  This  excepUon  was  made  the  sub- 
ject-matter of  a  special  plea.  The  averment 
of  the  plea  Is  that  "In  conslderatlMi  of  a  re- 
duced rate  [which  was  granted  to  the  plain- 
tiff] the  defendant  ahali  not  be  liable  for 
any  loss  to  the  iH-operty  or  for  damage  th^e- 
to  caused  by  robbery,  riots,  and  strikes  while 
said  shipment  was  In  transit  or  while  in  de- 
pot at  point  of  delivery,  and  the  defendant 
avers  that  the  damage  to  said  shipment  was 
caused  either  by  robbers,  riots,  or  strikes 
while  in  transit  or  in  depot  at  point  of  de- 
livery and  without  fault  or  negligence  on  Its 
part" 

It  is  not  doubted  but  that  plaintiff  was 
bound  to  prove  no  more  than  that  the  goods 
were  delivered  to  defendant  and  that  they 
were  damaged  while  in  Its  possession,  to 
make  out  a  prima  facie  case  for  a  recoverv. 
WhMi  this  wos  shown,  as  was  done,  the  onus 
was  then  cast  on  the  defendant  to  bring  in- 
self  within  the  exception  pleaded.   In  other 
^'ords,  It  was  incumbent  upon  defendant  to 
make  a  prima  fade  case  of  exculpation. 
Gray's  Ex'r  v.  Mobile  Trade  Company  55 
Ala.  387.  309,  28  Am.  R^.  720.    And  In  order 
to  do  this  it  was  Incumbent  upon  It  to  in- 
troduce evidence  from  which  the  Jury  would 
be  authorized  to  find,  or  at  least  to  Infer, 
that  the  damage  or  injury  done  the  goods 
was  the  act  of  a  robber,  rioter,  or  striker; 
for  clearly,  as  to  all  other  acts  resulting  lo 
damage  to  them  by  whomsoever  committed, 
if  committed  by  a  person  not  within  the  claw 
named,  the  exception,  or  rather  the  exemp- 
tion from  Its  common-law  liability,  as  shown 
by  the  exertion,  has  no  aw>lIcatlon,  and  that 
rule  of  liability  is,  of  course,  unaffected,  and 
must  govern.   It  Is  not  insisted  that  the  testi- 
mony in  any  d^ree  shows  that  the  keiosene 
oil  was  poured  upon  the  goods  by  a  rioter 
or  striker  within  the  meaning  of  those  terms 
as  employed  in  the  exception.   The  Insist- 
ence is  that  the  act  of  depredation  was  com- 
mitted by  robbers,  and  yet  It  Is  conceded  that 
It  did  not  constitute  legal  robbery.   The  con- 
tention on  this  point  is  that  the  word  "rob- 
bers" Is  to  be  taken  In  its  ordinary  sense,  and 
not  In  its  technical  legal  sense;  that  one  of 
Its  synonyms  is  "depredator,"  etc.   In  the 
absence  of  something  in  the  context  to  ob- 
viously show  that  the  word  was  used  in  its 
Tdinary  sense,  Instead  of  its  legal  sense, 
its  legal   signification  must  be  adopted. 
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Bragg  T.  State,  184  Ala.  172,  82  Soath.  767; 
£ndu<di  <m  the  Ii^rpretatton  of  Statutes, 
i  75;  17  Am.  ft  Jong.  Bncy.  Law  (2d  Bd.) 
p.  13. 

Tbe  defendant  having  failed  to  exculpate 
itself  from  Its  common-law  liability,  the  gen- 
eral  affirmatlTe  chaig^  If  requested  by  plains 
tiff,  could  have  been  properly  given  for  him. 
TblB,  of  course,  renders  It  unnecessary  to 
review  tbe  ezc^^ons  raerved  to  tbe  oral 
dia^  of  the  courts  and  Its  refusal  to  give 
tbe  several  writ^  charges  requested  by  de- 
fmdant 

There  raoains  only  two  other  assignments 
■of  error  to  be  disposed  of.  Both  are  predi- 
cated np<m  rulings  of  tbe  court  In  admitting 
testimony  against  defendant's  objection.  The 
<rt>Jectlfm  interposed  to  tbe  question  propound- 
ed to  plaintiff  on  redirect  examination  was 
that  it  called  for  immaterial  testimony.  Tbe 
answer  to  it  was  not  only  not  immaterial, 
but  relevant  to  the  Issue.  It  tended  to  show 
that  tiie  failure  of  defendant's  agent  to  deliver 
the  goods  cm  tbe  morning  of  their  arrival, 
before  they  were  damaged,  to  those  whom 
plaintiff  sent  tor  them,  was  wrongful.  In 
otber  words,  It  tended  to  establish  that  Its 
station  agrat  whose  duly  It  was  to  deliver 
the  goods  to  plaintiff  was  without  proper 
vxeaae  to  do  sa  Tbe  pertinency  of  this  is 
quite  apparent  In  view  of  tbe  fact,  imder  the 
<^cumstance  shown  by  tbe  testimony,  tbat 
It  was  Important  under  the  proceedings  that 
d^mdanfs  c<Hnmon-law  liability  be  shown 
notto  have  been  terminated  and  that  of  ware- 
houseman b^pm.  L.  ft  M.  B.  B.  Go.  v, 
McOulre,  79  Ala.  305. 

Nor  Is  there  aiv  merit  In  the  remaining  as- 
signment. The  wltoess  had  seen  the  goods 
in  their  damaged  condition  soon  after  the 
oil  had  been  poured  over  them.  It  was, 
therefore,  competent  to  ask  him  what  their 
condition  was  six  mmths  after  that,  as  tend- 
ing to  show  the  extent  and  lasting  ^ect  the 
«11  had  upon  them. 

Affirmed. 

WEAKLBT,  a  J.,  and  SIMPSON  and 
ANDBBSON,  JJ.,  concur. 


HEARD  V.  HHAHD  A  LEB  et  al. 
<SapKm6  Court  of  Alabonia,  Jane  30,  1906.) 

VXITDOB  AND  PUBOHASEH— CONTBiOTB— LXABB 

— COKTEACT  TO  CONVET. 

A  contract  provided  that  plaintiff  leased 
from  the  owner  of  certain  land  a  tract  contain- 
ing 250  acres  and  agreed  to  pav  $205  for  tbe 
year  1905,  with  the  privilege  or  rerenting  the 
property  on  the  same  terms  for  seven  successive 
years,  and  tbat  In  case  of  such  renewals,  on  foil 
payment  of  the  rent,  the  owner  on  completion 
of  the  period  would  convey  the  property  to 
plaintiff  in  consideration  of  $1,  and  the  amount, 
with  l^al  interest,  of  taxes  paid  pending  the 
contracL  Held,  that  such  contract  operated 
ma  a  lease,  and  the  annual  payments  as  rent,  bo 
long  as  It  was  executory,  and  on  completion  of 
the  payments  it  became  a  sale,  at  plaintiff's 


option,  on  his  paying  $1,  taxw,  and  Interest 
pending  khe  contract. 

[EA.  Note.— For  cases  In  point,  see  vol.  48, 
Gent.  Dig.  Vendor  and  Purchaser,  |  8.] 

Appeal  fran  Chancery  Oourt,  Tallapoosa 
Ooun^ ;  W.  W.  Whiteside,  Ohanctilor. 

"Not  officially  reported." 

Action  by  George  Heard  against  Heard  ft 
Lee  and  othras.  From  a  decree  In  favor  of 
defendants,  complainant  appeals.  Affirmed. 

J.  W.  Btrother  and  P.  H.  Watkln,  for  ap- 
pellant.   Thomas  L.  Bulger,  for  appellees. 

HARALSON,  J.  Geoi^e  Heard  filed  this 
bill  against  Heard  ft  Lee  and  others,  re- 
spondents. It  allies,  that  complainant, 
about  the  year  1894,  entered  Into  a  contract 
In  writing  with  the  American  IiYeeboId  Land 
Mortgage  Company  of  London,  for  the  pur- 
chase of  a  certain  described  tract  of  land, 
for  the  sum  of  fl,640,  payable  in  eight  equal 
annual  Installmente  of  9205,  each,  on  or  be- 
fore November  Ist,  in  each  year. 

The  contract  nnder  which  this  stetement  of 
purchase  Is  made,  Is,  In  substance  as  fbllows. 
It  states,  "That  party  of  first  part  (the 
American  Freehold  Land  Mortgage  Compa- 
ny of  London  Limited)  agrees  to  lease  to  the 
party  of  the  second  part  (George  Heard)  a 
certain  piece  of  land  described  as  follows, 
(here  follows  a  description  of  the  land)  con- 
taining 250  acres,  more  or  less,  and  second 
party  agrees  to  pay  the  sum  of  f205.00  on  or 
before  November  Ist,  1906,  and  do  hereby 
pledge  and  mortgage  for  the  faithful  payment 
hereof  bis  whole  crop  of  com  and  cotton 
grown  and  growing  upon  said  land  for  and 
during  said  year,  1905.  It  Is  further  stipu- 
lated and  agreed,  that  tbe  party  of  the  second 
part  shall  have  the  privilege  of  mailing  a  con- 
tract for  seven  successive  years  after  the  pres- 
ent one,  similar  to  this  contract  In  all  respects 
except  as  to  amounts  to  be  paid  as  rent,  which 
for  the  year  1896  shall  be  $205;  for  the 
year  1897,  $205 ;  for  the  year  1898,  $205 ;  for 
the  year  1899,  $205 ;  for  the  year  1900,  $205 ; 
for  tbe  year  1901,  $205 ;  for  the  year  1902. 
$205;  and  should  said  party  of  the  second 
part  renew  his  contract  aforesaid  for  said 
seven  years,  and  make  such  payment  as  Is 
stipulated  on  said  land  faithfully  and  tmly 
for  the  period  of  eight  years  successively, 
including  the  present  year,  then  the  party  of 
the  first  part  agrees  to  sell  said  land  and 
make  a  warranty  deed  conveying  the  same 
to  said  party  of  the  second  part.  If  the 
said  party  of  the  second  part  desires  to 
purchase  the  same,  for  the  consideration  of 
one  dollar  and  the  amonnt  of  money  with 
legal  interest  thereon  expended  In  payment 
of  taxes  pending  this  contract"  Then  fol- 
lows a  clause  that  this  agreement  Is  special 
and  personal  to  party  of  second  part  and  his 
heirs,  and  forbidding  par^  of  second  part 
from  selling  this  privilege,  or  releasing  or 
purchasing  the  said  land,  without  tbe  con- 
sent In  writing  of  the  party  of  the  first  part 
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endorsed  on  the  contract,  and  if  the  part7  of 
tlie  second  part  shoold  move  off  the  land,  the 
party  forfeits  and  surrenders  the  privilege 
of  releasing  and  pnrchaelng. 

The  legal  effect  and  operation  of  the  con- 
tract is,  that  it  should  be  considered  and 
treated  as  a  lease,  and  the  annual  payments, 
as  rents,  so  long  as  it  continued  executory, 
and  on  the  completion  of  the  payments  it 
should  become  a  sale,  If  the  party  of  the 
second  part  desired  to  purchase  the  same, 
payli^  one  dollar  and  the  amount  paid  out 
for  taxes,  with  Interest,  pending  the  con- 
tract Darls  T.  Robert,  89  Ala.  404,  8  South. 
114,  18  Am.  Bt  Bep.  126 ;  Wilkinson  v.  Bop- 
er,  74  Ala.  140. 

It  Is  averred  that  complainant  went  Into 
the  possession  of  said  land  ufider  said  con- 
tract, and  for  several  years  made  payments 
in  accordance  with  Its  provlBlous,  but  that  in 
1899  the  respondents,  Heard  &  Lee,  with 
whom  complainant  had  been  dealing  for  a 
nimiber  of  years  buying  farm  supplies  from 
them,  by  means  of  misrepresentation  and 
other  ijndue  advantage,  got  possession  of  said 
contract  from  complainant  and  by  their  mis- 
representation secured  from  him  a  paper 
purporting  to  be  an  agreement  by  complain- 
ant to  pay  them  rents  for  said  land  in  1899; 
that  complainant  did  not  know  the  character 
of  the  papers  he  was  signing,  made  no 
agreement  with  respondents  to  sell  tbem 
the  land,  or  to  surrender  the  interest  in  the 
same,  and  bad  no  Intention  of  doing  so. 

It  was  further  alleged,  that  in  the  fall  of 
1898,  complainant  was,  by  procurement  of  said 
respondents  declared  to  be  of  unsound  mind, 
by  the  probate  court  of  Tallapoosa  county, 
In  a  proceeding  instituted  for  that  purpose, 
and  that  A.  B.  Lee,  of  the  firm  of  Heard  & 
Lee  was  appointed  guar<Uan  of  complainant, 
and  that  he  has  never  made  any  settlan«it 
of  his  guardianship,  although  quite  a  con- 
siderable amount  of  property  of  complain- 
ant went  Into  his  bands  as  guardian. 

It  Is  averred  that  respondents  claim  said 
lands  under  and  by  virtue  of  said  contract, 
which  they  have  procured  by  said  fraudulent 
means,  took  possession  thereof,  and  have 
be&a  In  possession  and  control  since  1900.  and 
that  the  rent  In  that  time  was  worth  $200  per 
year,  etc 

Bespondents  answered  denying  that  the 
land  company  entered  Into  a  contract  of  sale 
of  said  land  to  complainant,  and  agreed,  on 
the  payment  of  hla  said  notes,  that  It  would 
execute  and  dellvw  to  complainant  a  deed  to 
said  land,  but  avers,  that  oa  the  10th  day 
of  August,  1894,  complaloant  made  a  con- 
tract with  said  land  oompany,  by  which  he 
leased  or  rented  said  lands  tox  a  term  of 
years,  from  1694,  with  the  privilege  each 
year,  of  renting  on  the  same  terms,  for  seven 
years  thereafter.— 1805-1902;  that  It  was 
stipulated  in  said  contract,  that  if  complain- 
ant should  make  payments  for  the  rent  of 
said  land  for  a  period  ot  eight  years,  then, 


and  in  that  event,  the  said  land  cnnpaiiy 
agreed  to  sell  and  convey  said  lands  to  com- 
plainant, provided  he  desired  to  purchase 
the  same.  It  Is  averred  that  complainant 
failed  to  pay  off  any  of  the  amounts  agreed  to 
be  paid  for  the  rent  of  said  lands  for  any 
of  said  years,  and  did  not  express  any  desire 
to  the  land  company,  to  purchase  said  lands ; 
that  at  complainant's  request  and  for  bis 
bttieflt,  resp<Midents  paid  off  the  rent  of  said 
lands  for  the  years  1806  up  to  and  including 
1898,  and  In  each  of  those  yeare,  complainant 
became  Indebted,  on  other  accounts  In  large 
sums  of  money  which  are  specifically  ont 
In  paragraph  three  of  the  answer. 

Respondents  admit  that  In  October,  1898, 
proceedings  were  had  In  the  probate  court 
to  Inquire  Into  the  soundnees  of  the  mind  of 
complainant,  but  they  are  not  Informed  as  to 
the  result  of  said  proceeding;  that  respond- 
ent Lee  was  appointed  guardian  of  complain- 
ant Is  not  denied,  but  it  Is  averred  that  on  or 
about  November  24,  1808,  said  probate 
court  revoked,  set  aside  and  annulled  all 
orders  and  decrees  made  In  said  case  in 
October,  1896;  and  It  Is  positively  denied 
that  respondent  Lee  took  possession  of  com- 
plainant's person  or  property  of  any  kind, 
and  during  the  time  of  said  guardianship, 
complainant  was  at  liberty,  went  when  and 
where  he  pleased,  and  had  absolute  con- 
trol of  bis  property  of  every  Idnd.  It  Is 
denied,  tnat  respondents  or  either  of  tbem, 
bad  anything  to  do  or  any  connection  with 
the  Inquisition  that  was  instituted  to  inquire 
into  the  soundness  of  the  mind  ct  com- 
plaluant. 

It  Is  further  averred  that,  about  the  8th 
day  of  February,  1899,  complainant  came 
to  respondents  and  told  tbem  he  was  unable 
to  comply  with  bis  contract  entered  into 
with  the  land  company,  and  soIMted  them 
to  take  said  contract  off  of  his  hands,  at 
which  time  they  made  a  trade  with  com- 
plainant by  which  be  transferred  and  deliver^ 
ed  to  them  his  said  contract  with  the  land 
company  for  a  valuable  consideration;  that 
on  the  8tb  day  of  F^ruary,  1890.  he  made  a 
written  contract  with  resiiondaits.  by  which 
he  released  bis  right  as  landlord  to  said 
land,  turned  over  the  possession  of  the  same 
to  reapondents,  and  became  tb^  tenant, 
and  as  such  made  a  crop  on  said  land  In  the 
year  1899. 

They  deny  that  they  made  any  representa- 
tion or  practiced  ai^  fraud  upon  complainant 
In  procuring  said  rental  contract  from  him, 
but  that  he  signed  the  same  after  it  was  fully 
UEplaiued  to  and  understood  by  blm. 

It  la  positively  denied  that  complainants 
algnatnre  was  procured  to  said  contract  by 
fraud  and  mlsrej^reBentatlcm,  and  deny  that 
complaloant  did  not  know  what  he  was 
signing,  or  was  Ignorant  of  Its  contoata,  or 
that  they  took  advantage  of  complainant  in 
any  way  to  procure  his  ilgnatare  to  said 
contract. 
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Tbey  arer  that  at  that  time,  the  land  com- 
pany bad  and  held  complainant's  foar  prom- 
issory notes  for  the  rent  of  said  land,  for 
the  yeaiB  1899,  1900,  1901  and  1S02  of  f206 
each,  doe  and  payable  on  the  Ist  of  Novem- 
ber of  each  year,  and  that  by  tiie  agreemmt 
with  comi^alnant.  respondents  paid  off  each 
of  said  notes,  and  that  the  contract  between 
complainant  and  respondents  was  ratified 
by  the  land  conqumy. 

It  Is  further  arored,  that  respondents  paid 
to  the  land  company  seven  of  complainant's 
notes,  and.  thereafter,  on  October  IS,  1903, 
the  land  company  ezecnted  and  ^llrered  a 
deed  to  said  lands  to  respcmdents. 

Much  evidence  was  taken  on  ea(A  side  bnt 
largely  more  for  the  complainant  than  for 
the  respondents.  It  would  be  tedlona  ^d 
nnprofltable  to  review  it  It  has  been  care- 
fnlly  examined.  The  evidence  of  complainant 
tends  to  sustain,  In  a  measure,  the  aver- 
ments of  the  bin,  but  there  is  some  confusion 
and  differences  In  the  statements  of  witness- 
es, In  it.  They  were  nearly  all  Ignorant 
persons,  who  testified  from  memory  alone, 
to  transactions  long  In  the  past.  The  evi- 
dence for  respondents  sustains  the  averments 
of  their  answer,  is  consistent  and  largely  sup- 
ported by  record  or  written  evidence.  It 
satisfactorily  appears,  that  when  complain- 
ant transfeiTed  his  lease  to  respondents,  and 
entered  Into  a  contract  to  rent  the  land  from 
them  for  1899  no  circumvention  or  fraud 
was  practiced  on  bim,  but  that  everything 
was  open  and  explained  fully  to  him,  and  no 
nnfaimesB  seemed  to  have  characterized  the 
transaction.  It  was  done,  as  appears,  at  his 
Instance  and  request.  It  also  further  ap- 
pears, as  set  up  in  the  answer  and  proved, 
that  respondente  paid  the  land  company  each 
of  complainant's  notes. 

The  chancellor  held,  that  the  allegations 
of  fraud  set  up  in  the  bill,  whereby  respond- 
ents are  alleged  to  have  acquired  or  procured 
a  transfer  from  complainant  of  his  contract 
with  the  land  company,  are  not  sufficiently 
proven  to  entitle  complainant  to  the  relief 
prayed  for  In  the  bill,  and  he  dismissed  It 

Nothing  has  been  discovered  to  cause  dis- 
sent from  this  decree,  but  much  to  sustain 
it.  Beyond  this,  further  Inquiry  Is  not  nec- 
eiMary. 

Afilrmed. 

WEAKLET,  a  J.,  and  DOWOELL  and 
DENSON,  JJ.,  concur. 


BIRMINGHAM  RT.,  LIGHT  &  POWBR  GO. 
V.  OLARKE. 

(Supreme  Court  of  Alabama.  June  7,  1906. 
RebearlDg  Denied  June  80,  1900.) 

1.  Stbket  Railboads  —  Coxxision  with  Vb- 
HicxB— Pbbsonal  Ikjubies— Action— Com- 
plaint. 

In  an  action  for  lojuries  to  plaintiff's  In- 
testate in  a  ooUiRi<m  between  his  buggy  and 


defendant's  street  car,  an  allegation  In  the  com- 

filaint  that  intestate  was  in  a  vehicle  on  a  pub- 
ic highway  on  which  defendant's  cars  were 
moving,  near  the  intersection  with  another  pub- 
lic higaway,  was  sufficient  to  show  tlie  reliftion 
of  the  parties  from  which  a  duty  to  exerdse 
care  could  be  inferred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  I  224.J 

2.  Appeal— Plbadino—Habuless  Ebbob. 

Where  an  affirmative  charge  in  favor  of, 
defendant  was  given  with  reference  to  a  count 
in  a  complaint,  any  error  vrith  reference  to  a 
ruling  on  a  demurrer  to  such  count  was  harm- 
less. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
G^t,  Dig.  Appeal  and  Error,  {  4105.] 

8.  Stbeet  B&ilboaos—Tbavblebs  on  Hiqh- 
WATS— Injubies— Cabk  Rbquibed. 

It  is  the  dnty  of  operators  of  street  cars 
to  always  keep  their  cars  under  reasonable  con- 
trol and  keep  a  diligent  lookout  for  persons 
who  may  go  or  be  on  the  tracks  In  the  streets, 
and  on  seeing  any  person  on  the  street  hi  dangcf 
of  being  run  ni>on  to  use  reasonable  diligeuoo 
to  avoid  injuring  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  44. 
CenL  Dig.  Street  Railroads.  §5  172,  174,  175.] 

4.  Tbial— REQTjEars  TO  Chaboe. 

Where  an  instruction  on  a  material  issue 
is  correct,  if  the  party  desires  any  furtlier  ex- 
planation as  to  the  facts,  it  1>  his  duty  to  re- 
quest explanatory  chains. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  40. 
Cent  Dig.  Trial,  i  628.] 

5.  Steeet  RAiLEOAns— Tbavelebb  in  Hiqh- 

WAT— iHJintlEB— XjABT  ClEAB  CHANGE. 

It,  after  Uie  driver  of  a  vehicle  by  his  own 
negligence  has  ^iven  within  the  sone  of  danger 
from  a  street  car,  the  motormon  realizes  his 
danger  and  negligently  fails  to  do  ail  reasonably 
within  his  power  to  avoid  a  collision,  and  a  col- 
lision occurs  from  which  the  driver  of  the  ve- 
hicle is  killed,  the  driver's  negligence  would  not 
be  the  proximate  caose  of  his  death,  and  would 
therefore  be  no  defense  to  the  negligence  of  the 
motorman. 

[Ed.  Note. — For  cases  in  pohit,  ses  vol,  44, 
Cent  Dig.  Master  and  Servant,  f  210.] 

0.  SAHB— DDTT  or  MOIOBICAH. 

The  motorman  of  a  street  car  Is  mtitled  to 

presume  that  a  person  traveling  on  a  street 
will  remain  on  that  part  of  the  street  not  occu- 
pied by  the  railway,  at  least  until  he  shows  by 
his  actions  that  be  is  going  to  attempt  to 
cross ;  and  if  the  traveler,  without  looking  to 
see  whether  a  car  Is  approaching,  turns  onto 
tbe  track  so  suddenly  that  it  is  impossible  to 
check  the  car  in  time  to  prevent  an  accident, 
the  railway  company  is  not  liable  for  the  cmise- 
quences. 

[Ed.  Note. — ^For  eases  In  point,  see  vol.  44, 
Cent  Dig.  Master  and  Servant,  S  192.] 
7.  Tbial  —  Request  to  Chabqe  —  Inbtbuc- 

TI0N8  Given. 

An  instruction  that  a  motorman  was  not 
required  to  anticipate  that  intestate  would  turn 
his  vehicle  before  he  actually  attempted  to  do 
ao,  and  if,  after  he  first  made  such  attempt, 
and  when  he  got  on  the  track  on  which  defend- 
ant's car  was  running,  the  vehicle  was  so  close 
to  the  car  that  it  could  not  have  been  stopped  by 
the  motorman  properly  using  ail  the  means  at 
hand  to  prevent  the  injury,  and  proper  signals 
were  given  as  the  car  approached  an  intersect- 
ing avenue,  the  Jury  should  find  for  defendant, 
did  not  cover  a  request  to  charge  that  the 
motorman  was  entitled  to  presume  that  intes- 
tate would  remain  on  tbe  right  side  of  tl»  straet 
until  he  gave  some  outward  indication  that  he 
was  going  to  cross  to  tbe  left-hand  side,  which 
mstruction  was  cnoneoasly  refused. 
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8.  StBUCI  BAIXA01.DB— Dkivbbb  ow  Vkbiolbs 
— DiATH— COKIBIBUTOBT  NeOLIOKHCI. 

Where  deceaaed  drore  across  a  atreet  rail- 
way track  In  front  of  a  moving  street  car,  with- 
out stopping  to  look,  and  waa  killed  in  a'  colli- 
aion  which  Immediately  followed,  he  waa  guilty 
of  oontribatory  n^Ifgence  inwcladlng  a  re- 
covery. 

[Ed.  Note. — For  eaaes  In  point,  we  Ttd.  44. 
Cent  Dig.  Master  and  Servant,  H  210,  212, 

■  Appeal  ftom  City  Gourt  of  Blnnlngluun; 
C.  W,  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  Peter  Glark^  as  admlnistntor, 
etc.,  against  the  Btrmlngham  Railway,  Ught 
ft  Power  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed  and 
r«nanded. 

This  Is  an  action  for  damages  for  personal 
Injorles  to  a  person  traveling  the  public  high- 
way la  a  buggy  struck  by  defendant's  car, 
and  death  resulting.  The  complaint  Is  as 
follows :  "The  plalntltr  claims  of  the  defend- 
ant $20,000  as  damages,  for  that  heretofore, 
to  wit,  on  the  24th  day  of  March,  1901,  defend- 
ant was  operating  a  certain  car  by  means  of 
electricity  upon  and  along  a  railway  In  and 
upon  grade  with  a  public  highway  In  the 
city  of  Birmingham,  Jefferson  county,  Alaba- 
ma, to  wit,  South  Twentieth  street;  that  de- 
fendant so  negligently  conducted  Itself  in 
and  about  the  management  and  control  of  said 
car  that,  wb^  the  same  was  at  a  point  upon 
said  highway  at  or  near  the  Intersection  of 
said  highway  with  Avenue  O.  which  was  an- 
other public  highway  in  said  city,  said  car  col- 
lided with  a  vehicle  In  or  upon  which  plain- 
tiff's Intestate  was,  or  with  a  vehicle  or  horse 
or  other  animal  attached  to  said  vehicle,  and 
as  a  proximate  conseQuence  thereof  said  in- 
testate was  killed." 

Demurrers  were  Interposed  as  follows: 
"Said  count  is  vague,  iodeflnlte,  and  uncer- 
tain. It  does  not  appear  from  the  facta  stat- 
ed therein  that  the  defendant  owed  plalntifTs 
Intestate  any  duty  which  It  violated,  for  that 
It  does  not  appear  that  the  defendant  was 
guilty  of  negligence,  nor  does  It  appear  where- 
in the  defendant  was  guilty  of  n^ligence." 
These  demurrers  being  overruled,  the  defend- 
ant filed  the  plea  of  the  general  Issue  and 
three  pleas  of  contributory  negligence:  (1) 
In  the  way  and  manner  In  which  he  drove 
and  conducted  his  vehicle  in  crossing  the 
track  where  he  was  struck;  (2)  driving  ve- 
hicle on  track  without  stopping,  looking, 
and  listening;  (3)  prozimlt?  of  car  known  to 
deceased  and  the  reckless  and  negligent  driv- 
ing across  ahead  of  the  approaching  car. 

The  evidence  tended  to  show  that  the  de- 
ceased was  a  hack  driver,  and  was  driving 
at  night  alongside  of  the  tracks  of  defendant 
on  the  avenue  or  street  mentioned  in  the 
complaint,  and  turned  across  the  track  In 
front  of  an  approaching  car  and  was  struck 
and  killed.   The  plaintiff  ^recovered  judgment 

Plaintiff  requested  the  following  charges  In 
writing,  wblcb  the  court  gave:   Charge  2: 


"It  Is  the  duty  of  operators  of  street  cars 
running  on  the  public  streets  of  Birmingham 
to  always  keep  their  cars  In  reasonable  con- 
trol, and  keep  a  diligent  lookoat  for  persons 
who  may  go  or  be  on  the  tracks  In  the  streets, 
and  upon  seeing  any  person  on  the  street  In 
danger  of  being  run  upon  by  the  car  to  use 
due  diligence  to  avoid  Injuring  him."  Chaise 
6:  "If,  after  the  driver  of  a  vehicle  by  his 
own  negligence  has  driven  his  vehicle  within 
the  Eone  of  danger,  the  motorman  of  a  car 
realizes  his  danger  and  negligently  falls  to 
do  all  reasonably  in  bis  power  to  avoid  kill- 
ing the  driver,  and  thereby  kills  the  driver, 
thai  the  previous  negligence  of  the  driver 
would  not  have  proximately  contributed  to 
his  own  death,  and  would  be  no  defense  to 
the  negligence  of  the  motorman."  Chaise  6 : 
"Even  If  the  jury  should  believe  from  the 
evidence  that  the  motorman  could  not  bare 
avoided  striking  the  vehicle,  yet.  If  the  Jury 
are  reasonably  satlsfled  from  the  evidence 
that  the  motorman  could  by  the  exercise  of 
due  diligence  have  avoided  the  killing  of 
West  Flint,  and  that  he  did  cause  the  killing 
of  West  Flint  as  charged  In  the  first  count 
of  plaintiff's  complaint,  then  plalutUTs  case 
is  made  out" 

The  defendant  requested  the  court  to  give 
the  following  charge,  wbldi  was  refused: 
Charge  2:  "The  motorman  on  defaidant's 
car  had  the  right  to  presume  that  intestate 
would  remain  on  the  rlght-oand  side  of  the 
street  going  south  until  Intestate  gave  some 
outward  indication  that  he  was  going  to 
cross  to  the  left-hand  side  of  the  street" 

Charge  18  given  for  defendant :  "The  mo- 
torman was  not  required  to  anticipate  that 
the  Intestete,  West  Flint,  would  turn  his 
vehicle  to  the  left  before  he  actually  attempt- 
ed to  do  so,  and  If  the  jury  believe  that  after 
Intestate  first  made  such  an  attempt  and 
when  he  got  on  the  trade  on  which  defend- 
ant's car  was  running,  the  vehicle  was  to 
close  to  the  car  that  the  car  could  not  have 
been  stopped  by  the  motorman  properly  using 
all  the  means  at  band  to  prevent  the  Injury, 
and  If  the  jury  believe  that  the  proper  sig- 
nals were  given  as  the  car  a^roacbed  Ave- 
nue G,  the  jury  must  find  for  defendant" 

The  defandant  also  requested  the  affirm- 
ative charge,  vlth  hypothesis,  which  was  re- 
fused. 

Tillman,  Gmbb,  Bradley  &  Morrow,  for 
appellant  Bowman,  Harsh  ft  Beddow.  tor 

appellees. 

SIMPSON,  J.  This  Is  an  action  brought 
by  the  appellee  against  the  plaintiff  for  dam- 
ages resulting  from  a  personal  Injury  to  one 
West  Flint,  causing  his  death.  Taking  up 
the  assignments  of  error  In  the  order  made 
by  the  brief  of  the  appellant  the  first  count 
of  the  complaint  is  sufficient  under  the  de- 
cisions of  this  court;  the  all^atlons  that  the 
Intestate  was  In  a  vehicle  on  a  public  high- 
way on  whidk  the  cars  were  moving  near 
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the  intersection  wltb  another  public  highway 
being  sofflclent  to  show  the  relation  of  the 
parties  from  which  the  duty  could  be  In* 
ferred.  L.  &.  N.  R.  R.  Co.  t.  Marbury  Lum- 
ber Co.,  125  Ala.  237.  28  South.  438,  CO  L.  R. 
A.  620;  Armstrong  v.  Montgomery  St  Hy. 
Co..  123  Ala.  244,  26  South.  349.  The  record 
shows  tbat  the  demurrer  to  the  second  count 
was  sustained,  that  the  count  was  amended, 
and  that  tbe  court  gave  the  general  charge 
in  favor  of  the  defendant  as  to  that  count, 
so,  if  there  was  any  error  In  regard  to  that 
matter,  it  was  wltbont  Injury. 

The  second  charge  given  at  the  request  of 
plaintiff  asserts  a  correct  principle  of  law. 
If  the  defendant  had  desired  any  further 
explanation  as  to  the  facts  of  this  case,  it 
cmild  have  asked  for  explanatory  charges. 
The  fifth  charge,  given  at  the  instance  of 
tlie  plalntlfT,  asserts  a  correct  principle  of 
law.  a,  R.  &  P.  Company  r.  Brantley  (Ala.) 
37  South.  700;  O.  of  Q.  By.  v.  Foshee,  125 
Ala.  218,  27  South.  1006. 

Appellant  excepts  to  the  expression  in 
charge  6,  given  at  the  Instance  of  the  plain- 
tiff, "tbe  plaintiff's  case  is  made  out"  because 
it  ignores  tbe  doctrine  of  contributory  negli- 
gence. If  so,  the  defendant  could  have  request- 
ed an  explanatory  charge.  Sou.  Ry.  Co.  v.  Boe- 
buclK,  132  Ala.  412,  31  South.  611;  B.  T.  V. 
&  G.  B.  R.  v.  Clark,  74  Ala.  443.  This  charge 
may  have  been  abstract,  'but  It  does  not 
appear  that  the  Jtuy  were  misled.  2  May- 
field's  Dig.  665. 

Tbe  street  car  company  bas  a  right  to  the 
use  of  Its  tracks,  and  tbe  public  likewise 
have  the  right  to  use  tbe  streets.  To  hold 
that  the  cars  must  check  ap  whenever  a 
vehicle  Is  on  the  street  near  the  track  would 
be  almost  to  prohibit  the  cars  from  running, 
except  at  a  very  low  rate  of  speed,  as  vehi- 
cles are  on  tbe  streets  at  almost  all  times. 
Consequently  tbe  motorman  has  a  right  to 
suppose  that  tbe  person  traveling  on  the 
street  will  remain  on  that  part  of  the  street 
not  occupied  by  tbe  railway,  at  least  nntU 
be  shows  by  his  actions  tbat  be  Is  going  to 
attempt  to  cross,  and  If  tbe  traveler,  without 
looking  to  see  whether  tbe  car  Is  approach- 
ing, turns  into  tbe  track  so  suddenly  tbat  it 
Is  toipossible  lo  check  It  In  time  to  prevent 
the  accident,  tbe  company  is  not  liable  for 
the  consequences.  Hence  the  court  erred  in 
refusing  to  give  tbe  second  charge  requested 
by  the  defendant  Birmingham  By.  &  Elec 
Co.  V.  Franscomb.  124  Ala.  621,  624,  625,  27 
Sonth.  508. 

The  giving  of  charge  18  for  the  defendant 
was  not  equivalent  to  this  charge,  as  that  re- 
quired also  tbat  the  proper  signals  had  been 
fAvea  as  the  car  approached  Avenue  0,  tbe 
failure  to  do  which  would  have  been  simple 
negligence,  and  could  not  overcome  the  con- 
tributory negligence  of  the  plaintiff.  Tbe 
STtdence  Is  without  conflict  that  the  deceased 
drove  across  the  track  In  front  of  tbe  mov- 
ing car  without  stopping  to  look,  and  be 
^QS  clearly  guilty  of  contributory  negligence. 


There  Is  no  evidence  of  any  nch  ctmdnct  on 
the  part  of  the  defendant  as  would  overcome 
his  contributory  negligence.  Consequently 
the  court  erred  In  refusing  to  give  the  third 
and  fourth  charges,  being  the  general  charge. 

For  tbe  errors  named,  the  Jadgmmt  of  the 
court  Is  reTeraed,  and  the  cause  remanded. 

WEAKLET,  C.  J.,  and  TTSON  and 
ANDEBSON,  JJ^  concur. 


WEBSTBB  T.  DE  BARDBLEBEN  et  al. 
(Supreme  Court  of  Alabsnia.   Jons  80,  1906.) 

1.  iNJVNCriOR-'PBlI.IlCinART  Ikjuhction— 
Dissolution— DEMiix  of  Equity. 

When  the  allegations  of  a  bill  on  which 
its  equity  depends  are  fully,  directly,  and  com- 

Eletely  denied  in  tbe  answer,  and  none  appears 
/  the  case  made  why  tbe  preliminary  Injunc- 
tion should  be  retained,  it  should  be  dissolved. 

[Ed.  Note. — For  cases  in  -point,  see  vol.  27, 
Cent  Dig.  Injunction.  {  376.] 

2.  BqriTT— Cbosb-Bill— D1SUI88A1,  of  Obio- 
iHAL  BiiJL— Effect. 

Where  defendants  &Ied  a  croae-bill  allM> 
log  additional  facts  relating  to  the  same  sub- 
ject-matter which  was  the  basis  of  the  original 
bill,  but  which  were  not  alleged  therein,  and 
prayed  for  affirmative  relief,  the  dismissal  of 
the  original  bill  for  want  of  equity  did  not  dis- 
pose of  the  crosB-blU. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  10, 
Cent.  Dig.  Equity,  {  774.] 

8.  iHJuscrioiT  —  CuTTina  Tncsn  —  Cbou- 

BiLI.— SUTFICIBNOT. 

Defendants  filed  a  cross-bill,  ailing  that 
complainant  in  the  original  bill,  under  a  lease 
for  the  cutting  of  timber  of  specified  dimensions, 
had  removed  timber  from  the  lands  without 
paying  therefor  under  a  temporary  injunction 
obtained  on  the  original  bill;  that  complainant 
had  also  cut  and  carried  away  the  most  valu- 
able trees,  and  left  standing  the  less  valuable 
ones  which  came  within  tbe  terms  of  tbe  con- 
tract, and  had  so  mixed  timber  cut  from  the 
lands  with  timber  cut  from  other  lands  that  it 
was  Impossible  to  separate  the  same ;  ttiat  the 
value  of  the  timber  cut  was  more  than  $1000, 
and  because  of  such  violatlmis  of  tbe  contract 
defendants  had  elected  to  cancel  the  contract 
and  had  so  notified  complainant,  who  paid  no 
attention  to  such  notice,  but  continued  to  cut 
and  remove  the  timber;  that  complainant  was 
insolvent,  and  would  continue  tbe  act  complain- 
ed of,  unless  restrained;  and  that  defendants 
would  Bufifer  irreparable  loss,  for  which  they 
had  no  adequate  compensation  or  remedy.  Hdd 
that  the  crciss-bil]  stated  a  case  for  equitable 
relief  by  injunction. 

[Ed.  Note.— For  cases  in  point  see  vol.  27. 
Cent.  Dig.  Injunction,  |  105.1 

4.  iNJtTKCTZOR— PULnniTABT    IRJUHCTION — 

Affidavits. 

In  a  suit  for  an  injunction,  affidavits  are 
admissible  in  support  of  the  allegatioos  of  the 
bill  in  cases  of  waste  aud  where  frroparable  In- 
jury might  rasoe  if  the  Injunction  was  not 
granted. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  i  818.] 

Appeal  from  Chancery  Court  Elmore 
County;  W.  W.  Whiteside,  Chancellor. 

"To  be  offldally  reported." 

BUI  by  A  If.  Webster  against  T.  B.  De 
Bardeleben  and  others.  From  a  decree  ad- 
verse to  complainant,  he  appeals.  Affirmed. 
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The  bill  In  this  ease  was  llled  by  appellant 
against  appellees,  seeking  to  have  a  c<Hitract 
attached  thereto  construed  and  to  enjoin  ap- 
pellees from  interfering  with  the  condnct  of 
appellant's  business  in  reference  to  the  sab- 
ject-mattw  of  the  contract,  and  to  enjoin  an 
attadiment  snit  begnn  bj  appellees  against 
appellant  and  levied  upon  certain  property 
of  the  appellant  Appellees  filed  an  answer 
qwdfically  denying  the  allegations  of  the 
bill,  and  a  crose-bill  asking  for  aflSrmative  re- 
lief, the  allegatims  and  purposes  of  which 
are  sofllclently  set  out  in  the  opinion.  On 
a  final  hearing,  the  duutcellw  dIssolTed  the 
Injunction,  dismissed  the  bill,  but  retained 
Hie  crosB-blll,  and  granted  lyipelleeB  affirm- 
atlTe  relief  thereunder. 

Tbo  contract  to  be  construed,  as  set  out  In 
the  exhibit  to  the  bUl.  was  In  the  following 
language:  "That  this  wmtract,  entered  Into 
by  and  between  T.  B.  De  Bardeleben  and  her 
husband^  B.  L.  I>e  Barddeben,  of  tiie  first 
part  and  A.  H.  Webster  of  the  second  part, 
made  and  executed  <m  the  10th  day  of  Octo- 
ber, 1901,  witnesseth,  tiiat  parties  of  the  first 
part  have  tills  day  bargained  and  sold  to  the 
party  of  flie  second  part  all  the  pine  and 
poplar  trees  that  will  square  20  cubic  feet  In 
one  stick,  which  are  now  or  may  be  growing 
or  situated  upon  the  land  herein  below  de- 
scribed at  this  time  w  at  any  time  befOTe  tbe 
1st  day  of  January,  1010,  and  for  the  price 
below  named  and  conditions  set  forth. 
[Here  follows  a  descrlpUMi  of  the  land.] 
Now,  in  CfHi^deratlon  of  the  premises  as 
above  set  forth,  the  party  of  the  sec<md  part 
agrees  to  purchase  all  the  pliw  and  poplar 
tlmba  that  wUl  square  20  cubic  feet  in  one 
stick,  except  as  otherwise  provided,  and  to 
cut  and  remove  the  same  between  the  1st  day 
of  January,  1805,  and  the  Ist  day  of  January, 
1010,  and  to  my  the  parUea  of  tlie  flMt  part 
the  price  of  two  cents  per  cubic  foot  for  all 
the  timber  cut  undw  the  twms  of  this  con- 
tract; the  first  payment  to  be  made  60  days 
after  the  party  of  the  seccmd  part  commences 
to  cut  said  timber,  and  to  be  for  all  the 
timber  scaled  up  to  that  time  at  milL  And 
the  party  of  the  second  part  agrees  to  pay  to 
Ihe  party  of  the  first  part  at  the  end  of  each 
00  days  thereafter  for  all  the  timber  whI(A 
has  already  been  scaled.  It  is  agreed  and 
understood  between  all  of  the  parties  of  this 
contract  that  the  party  of  the  second  part 
shall  have  the  right  to  make  roadways  and 
erect  sawmills  and  other  machinery  on  said 
land,  and  to  trav^  over  said  land,  and  to  do 
and  pwform  any  other  net  that  will  be  nec- 
essary to  cnt  and  remove  said  timber  oft  of 
said  lanAi,  provided  the  party  of  the  second 
part  does  not  damage  any  growing  crop  on 
the  landa  in  cultivation.  It  is  agreed  that 
Hils  contract  shall  go  into  effect  on  the  let 
day  of  January,  1000^  and  expire  on  the  1st 
day  of  January,  1910;  It  Is  furth«  under- 
stood and  agreed  between  the  parties  that, 
should  dtber  one  of  them  violate  atiy  of  the 
terms  of  ttila  contract,  then  the  same  shall 


be  null  and  void,  and  not  binding  on  the 
other  party."  It  was  signed  In  duplicate  1^ 
all  the  parties  thereto  on  the  day  and  date 

above  written. 

V.  W.  Lull  and  B.  S.  Thigpen.  for  app^ 
lant  3.  M.  Holley,  D.  D.  Aakew,  and  lfar> 
tin  ft  Martin,  toe  aK>ellees. 

HARALSON,  J.  The  case  Is  to  be  con- 
sidered in  two  aspects.  The  first  is,  whether 
under  the  original  bill,  as  filed  by  the  com- 
plainant therein,  A.  M.  Webster,  Uie  appel- 
lant here,  against  De  Barddeben  and  wife, 
the  appellees,  he  was  entitled  to  the  relief  he 
sought  In  tile  pwpetnatlon  of  the  ^ellmlnary 
injunction  granted  to  him.  The  chancellor 
denied  such  relief. 

When  the  allegations  of  a  bill,  "upon 
whidi  Ite  equity  depends,  are  fully,  dlrectiy 
and  completely  denied  In  the  answer,  and 
none  appears  by  the  case  made,  why  tbe  in- 
junction should  be  retained,**  it  staonld  be 
dissolved.  Brooks  t.  Dlas,  35  Ala.  Wl:  Rob- 
ertson V.  Walker,  51  Ala.  487;  Rice  t.  Tobdas, 
8S  Ala.  851,  S  Bouth.  670;  1  High  on  Injnne- 
tions,  S  162;  Id.  It  1470^  142. 

In  this  case,  all  tiie  matolal  avennaits  of 
the  bin  are  denied  witii  that  posltlTOieas  and 
clearness  required  by  tills  rul&  In  addition 
tile  affldavlto  Introduced,  as  was  held  by  tiie 
court  bdow,  abnndantiy  fiailfled  the  deniali 
of  the  answer. 

There  was  a  fflfraence  betwe^  the  com- 
plainant and  the  defffiidants,  in  their  con- 
structicm  of  the  contract  between  them,  as  to 
bow  the  timbers  cnt  by  complainant  were 
to  be  measured,  the  complainant  contending, 
that  he  was  to  paj  two  caits  per  cubic  tloot 
measured  or  scaled  after  It  was  squared 
at  the  mill,  while  the  cmttention  of  the  de- 
fendants was.  that  be  was  to  receive  two 
cents  per  cubic  foot  measured  aa  round  tim- 
ber. It  must  be  admitted  that  thore  la  Mnne 
indefinlteness  in  the  contract  as  to  this  mat 
ter.  The  chancellor  held,  that  a  proper 
construction,  the  contention  of  the  d^mdants 
was  the  prefer  tme.  The  contract  seto  out 
that  complainant  "agrees  to  purcdiaae  all 
of  the  pine  and  poplar  timbn*  ttuLt  wUI 
square  twenty  cubic  feet  In  one  sUt^ 
except  as  otherwise  provided,  and  to  cnt 
and  ronove  the  same,  between  the  Ist  day 
of  January,  1905,  and  tiie  let  ot  Jan- 
uary, 1910^  and  to  pay  the  parties  of  tiw 
first  part,  the  sum  of  two  coite  per  cubic 
foot,  for  all  the  Umber  cut  under  the  terms 
of  thia  contract,  the  first  payment  to  be  made 
sixty  days  after  the  party  of  the  second  part, 
commences  to  cut  aald  timber,  and  to  pay 
for  all  the  timber  scaled  wp  to  that  time 
at  the  mill,"  and  so  to  pi^,  at  the  end  of  each 
sixty  days  thereafter,  for  all  timb»  which 
has  been  scaled. 

It  was  further  agreed.  '*that  should  either 
one  of  than  violate  any  of  the  terms  of  tbe 
contract,  then  the  same  shall  be  null  and 
void,  and  not  binding  on  the  other  par^." 
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One  of  flie  parposes  of  the  Mil,  as  In- 
dicated In  Its  prarer  was  and  Is  to  obtain 
a  judicial  constnictlMi  of  ttie  contract  of 
lease  from  respondents  to  complainant  The 
prayor  Is,  tbat  iq;>on  final  hearing  of  the 
canse,  '^yonr  honor  will  construe  Uie  contract 
■hown  by  Exhibit  A  to  this  bill,  existing  be- 
tween the  said  De  Bardeleben  and  the  com- 
plainant, and  enforce  the  rights  of  the  com- 
plainant therein,  and  will  direct  the  register 
to  hold  a  referoice  and  ascertain  thereat, 
what  snm  Is  dne  by  complainant  to  said  De 
Bardeleben,  and  for  an  Injunction  restrain- 
ing defoidantB,  their  agents  and  serrants, 
from  Intraferlng  with,  in  any  manner,  the 
conduct  of  complainant's  traslness  nntll  the 
farther  order  of  this  court,  by  tbemselTes, 
their  agents  and  employes,"  etc. 

It  thus  fiiirly  appears,  that  the  purpose  of 
the  bill  was  two-fold. — the  construction  of 
the  contract  of  lease  and  for  the  injunction 
on  account  of  alleged  Interference  by  the 
De  BardelebenB  with  complainant  In  the 
prosecution  of  his  business,  under  bis  lease 
from  them.  If  the  object  of  the  bill  were  on- 
ly to  have  a  judicial  construction  of  a  dis- 
puted stipulation  In  a  lease,  no  element  of 
trust  being  involred.  It  could  not  be  main- 
tained, li.  M.  &  M.  Co.  V.  Hannon,  93  Ala. 
87,  9  South.  589.  But  tills  object  may  be 
regarded  as  Incidental  to  the  other  purpose 
of  the  bill,— to  procure  the  Injunction  re- 
ferred to. 

The  defoidants,  besides  the  answer  filed, 
also  filed  a  cross-bill,  setting  up  additional 
facts  relating  to  the  same  subject-matter  as. 
but  not  alleged,  in  the  original  bill,  and  pray- 
ed for  affirmative  relief  In  reference  to  It, 
and  this,  aa  we  have  repeatedly  held  pres- 
ents a  case  of  equitable  cognizance,  and  the 
dismlaaal  of  the  orl^nal  bill  does  not  dispose 
of  the  croBB-btlL  It  becomes  Oie  duty  of 
the  chancellor.  In  such  case,  If  he  dismlssea 
the  original  biU,  to  grant  such  relief  under 
tiie  cross-bUl  as  would  be  proper,  under  its 
aTerments  and  proof,  as  if  It  were  an  orig- 
inal bill.  Wilkinson  Roper.  74  Ala.  141; 
Abels  T.  P.  ft  M.  Insn.  Ga,  82  Ala.  886, 
9  Soath.  428;  Davis  t.  Cook,  66  Ala.  628; 
Bedell  T.  N.  B.  H.  ft  S.  Co.,  81  Ala.  826,  8 
South.  404;  Meyer  t.  a  ti.  Oo..  188  Ala. 
S57,  81  South.  888. 

Whether  sndi  relief  can  be  granted  under 
the  cross-bill  constitutes  tiie  second  aspect 
of  tile  case  remalnli^  to  be  considered. 

It  is  averred  In  tbe  cross-bill,  tbat  the  com- 
plalnant  In  the  original  bill,  has  cut  and 
removed  prior  to  the  filing  of  his  bill,  a  large 
lot  of  timber  from  satd  lands  of  the  value  of 
$000  and  failed  and  refused  to  pay  defend- 
ants therefore:  that  he  has  cut  and  disposed 
of  timbers  without  giving  defendants  an  op- 
portunity of  measuring  the  same,  and  with- 
out paying  them  therefor;  that  be  has  done 
this  under  the  protection  of  tbe  temporary 
Injunction  obtained  In  the  causey  and  has  dis- 
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posed  of  the  same  In  werj  way  and  as  fast 
as  he  could,  without  reporting  the  same  to 
defendants,  or  giving  them  an  opportunity 
to  see  to  tiie  measurement  thereof,  and  wltli- 
out  paying  for  the  same;  that  complainant 
has  gone  over  portions  of  said  land  and  cut 
and  carried  away  the  most  valuable  trees, 
and  left  standing  other  and  less  valuable 
ones  which  came  within  the  terms  of  said 
contract,  and  that  the  cutting  and  dlsposlDg 
of  such  timbers  at  tbe  contract  price  would 
swell  the  amount  now  due  to  defendants  to 
more  than  |1,000;  and  In  addition  to  this, 
complainant  has  so  mixed  and  confused  parts 
of  timber  cut  by  him  from  other  lands  with 
timbers  cut  by  him  from  tbe  lands  described 
in  said  contract,  that  it  would  be  impossible 
10  separate  the  one  from  the  other.  It  is 
further  averred,  that  because  of  "01080  vio- 
lations of  said  contract,  defendants  elected 
to  cancel  and  annul  the  same,  and  there- 
upon and  before  the  bringing  of  this  suit, 
they  informed  complainant  of  their  said  elec- 
tioD,  and  notified  him  to  stop  the  cutting  of 
said  timbers,  and  to  cease  operations  under 
said  contract,  but  complainant  paid  no  at- 
tention to  them,  and  continued  to  cut  and 
remove  said  timbers,  whereupon  complainant 
filed  this  bill,  and  by  the  unfounded  alle- 
gations therein  procured  the  said  writ  ot 
injunction. 

The  defendants  affirm  their  election  to 
cancel  and  annul  said  contract  because  of 
the  violations  thereof  by  complainant,  and 
ask  that  the  same  be  canceled.  It  Is  averred, 
that  complainant  Is  Insolvent,  and  does  not 
own  property  above  his  exemptions  of  value 
Buffldent  to  compensate  defendants  for  tbe 
damages  they  have  already  sustained  and 
will  sustain  by  reason  of  the  cutting  and 
carrying  away  of  said  timber,  which  com* 
plalnant  will  continue  to  do,  unless  restrained 
by  law;  that  unless  so  restrained,  defend' 
ants  will  suffer  irreparable  lou  in  that  said 
lands  will  be  denuded  of  tbeir  trees,  and  de- 
fendants will  be  without  adequate  compen- 
sation or  remedy  th^efor. 

The  prayer  of  the  cross-bill  Is  for  an  lu' 
junction  against  complainant  to  prevent  bis 
continuance  of  the  alleged  waste,  for  an  ac 
counting  and  ascertainment  of  tbe  amount 
due  defendants  by  complainant  for  the  al- 
leged damages  he  has  Inflicted  on  defendants 
and  for  general  relief. 

There  can  be  no  doubt  but  tbat  the  cross- 
bill presents  a  case  for  equitable  relief  by 
Injunction.  The  defendant  therein, — com- 
plainant in  the  original  bill, — answered  and 
denied  the  material  averments  thereof.  Tbe 
complainants  in  the  cross-bill  Introduced 
many  affidavits  to  sustain  the  allegations  of 
their  bill  and  the  defendant  introduced 
others.  Such  affidavits  are  admissible  In 
cases  of  waste,  and  when  irreparable  iajur.v 
might  ensue.  Barnard  v.  Davis,  54  Ala.  565; 
Bice  T.  Tobias,  83  Ala.  851,  8  South.  6T0; 
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Long  T.  Brown,  4  Ala.  481,  682;  High  <m  In- 

jnnctlons,  {  671. 

After  dae  consideration,  tbe  chancellor  was 
of  the  opinion  that  the  complaioantB  In  the 
crosB-bUl  were  entitled  to  temporary  InJunC' 
tlon  against  re^ondent  therein,  as  prayed 
for,  and  so  ordered,  upcm  their  filing  an  in- 
Janctlon  bond  In  the  sum  of  |7B0  payable  to 
complainant  and  conditioned  as  prescribed. 
The  appointment  of  a  receiver  was  denied. 

Upon  consideration  of  flie  case  as  made  by 
the  bill  and  answer,  and  the  cross-bill  and 
answer  thereto,  and  the  affldavita  introduced, 
we  are  nnable  to  conclnde  that  the  clianceUor 
nred  In  the  decree  rendered. 

AfflnnedL 

WBAKLBT,  a  J.,  and  DOWDBLL  and 
DBNSON,  JJ.,  concur. 


WILLIAMS  et  al.  t.  FINCH  et  al. 
(Supreme  Court  of  Alabama.  June  80,  1906.) 

1.  Pleading— DEFEnsEs— Plea.. 

Defenses  which  must  be  sustained,  or  which 
may  be  rebntted  by  evidence,  must  be  inese&t- 
ed  by  plea,  and  cannot  be  presented  by  de- 
mnrrer. 

{Ed.  Note. — For  cases  In  point;  see  vol.  89, 
Cent.  Dig.  Pleadiog,  f  426.] 

2.  EvioEncE— JuniouL  NoncB— Srxn  Offi- 

CIB8 — COUBTS. 

Courts  while  required  to  talce  judidal  no- 
tice of  the  commissioned  state  and  connty  offi' 
cere  are  not  required  to  take  judicial  notice 
of  "de  facto  offlcars." 

8.  Detiiitts— Bond— <3oifPLAiNT  —  lasm  and 
Pboov. 

Where  a  complaint  In  an  action  on  a  det- 
inue bond  alleged  that  the  writ  was  issued  by 
C,  who  was  a  notary  public  and  ex  officio  Jus- 
tice of  the  peace,  it  was  permissible  thereunder 
to  piwve  that  0.  was  a  de  facto  Justice. 

I  Appeal  from  Circuit  Court,  Ooosa  Comity; 
p.  L.  Brewer,  Judge. 

"Not  officially  reported." 

Action  by  J.  A.  Williams  and  another  agalat 
Andy  Finch  and  another.  From  a  Judgment 
for  defendants,  plalntUh  ai^al.  Reversed 
and  remanded. 

This  was  an  action  on  detinue  bond  began 
by  appellants  against  appellees.  The  complaint 
was  In  the  following  language :  "PlalntiCT 
claims  of  the  defendant  the  sum  of  for  the 
breach  of  the  conditions  of  the  bond  under 
seal  executed  by  the  defendant  In  the  sum  of 
$05.  [Uere  follows  a  ordinary  detinue  bond 
payable  in  the  sxim  of  $05  from  defendants  to 
plaintiffs.]  And  plaintiffs  allege  that  on  the 
making  of  said  bond  the  said  Andy  Finch 
procured  the  Issuance  of  a  writ  of  seizure  by 
Couse  as  a  Justice  of  the  peace,  wbd  placed 
the  same  In  the  baud  of  P.  B.  Clifton,  and 
Bald  Finch  procured  the  said  Couse  as  snch 
notary  public  and  ex  officio  Justice  of  the 
peace  to  deputize  said  Clifton  as  special  con- 
stable to  execute  said  writ  of  seizure,  end 
said  Cllftou  as  said  deputy  constable  did 
execute  said  writ  of  seizure  by  taking  Into 


bit  possession  ttie  propertr  described  In  the 
complaint,  and  plalntUC  was  compelled  to 
make  a  replevy  bcmd  to  regain  poeseaslon  of 
said  propoty.  PlalntUCs  av^  that  tbe  con- 
dlti<»ifl  of  said  bfflid  have  been  broken  In  this: 
Tbe  said  Andy  Finch  did  begin  this  salt  as  set 
ont  In  said  bond,  and  said  Andy  Pinch  did 
fall  In  his  said  detlnne  salt,  and  has  failed 
to  pay  plaintiff  the  cost  and  damages  that 
they  sustained  by  reason  of  the  wrongful 
complaint;  and  plaintiffs  av»  that  they  will 
be  put  to  great  expense  and  damages  In 
defrading  said  salt  as  foilowa:  One  day's 
time  for  each  of  defendants  In  making  a 
forthcoming  bond  for  tbe  property  claimed 
after  the  same  had  been  levied  on,  and  which 
was  reasonably  worth  $3.  One  di^'s  time  at- 
tending Justice  court,  which  was  reasonably 
worth  $8.  Six  days'  time  attending  circuit 
court,  which  was  reasonably  worth  $18.  And 
plaintiffs  aver  that  they  had  to  onploy  an 
attorney  to  repreeent  them  in  said  salt,  ana 
that  a  reasMiable  attorney's  fee  for  defend- 
ing plaintiffs  In  said  snlt  was  $26,  all  of 
which  plaintiffs  claim  as  special  damages." 

The  defendants  demurred  as  follows :  "(1> 
The  complaint  seeks  to  recover  damages  for  the 
the  breach  of  the  detinue  bond  and  fails  to 
show  the  issuance  of  a  writ  of  detlnne.  (2) 
The  ootuplaint  seeks  to  recover  damages  for 
the  breach  of  detinue  bond,  and  does  not  show 
the  issuance  or  levy  of  any  writ  of  detlnne. 
(3)  The  defendant  demurs  to  that  part  of  tbe 
complaint  as  follows,  to  wit :  Time  lost  In  at- 
tending justice  court,  time  lost  In  making 
r^levy  bond,  time  lost  in  attending  drcnit 
court,  all  of  whlt^  time  was  reascxiably  worth 
$24,  because  the  same  is  too  remote.  (4)  The 
defendant  demurs  to  that  part  of  the  com- 
plaint that  claims  damages  for  attom^'s  fees 
at  $25,  because  said  complaint  falls  to  show  or 
allege  that  said  writ  of  detinue  was  levied  or 
otherwise  executed.  (6)  Because  it  Is  shown 
In  and  by  said  complaint  that  no  detinue  suit 
has  been  or  was  ever  commenced  by  said 
Finch,  or  any  writ  of  seizure  was  Issued  In 
said  cause,  because  of  the  fact  that  said  W. 
A.  Couse  was  not  a  notary  public  and  ex 
officio  Justice  of  the  peace,  nor  an  officer  an* 
thorlzed  to  issue  a  writ  of  detinue  or  writ 
of  seizure."  Demurrers  1,  2,  and  s  to  the 
complaint  were  sustained,  and  plaintiff,  de- 
clining to  plead  over,  took  a  nonsalt;  wltli  bin 
of  exertion. 

D.  H.  Riddle,  for  appellants.  Fdlx  I*. 
Smith,  for  appdlees.  % 

DFNSON,  J.  We  are  of  the  opinion  that 
the  demurrer  to  the  complaint  should  have 
been  overruled.  Defects  apparrat  on  the  face 
of  the  complaint  can  be  reached  by  demurrer, 
but  those  defenses  which  must  be  sustained 
or  that  may  be  rebutted  by  evidence  must  be 
presented  by  plea.  While  tbe  court  may  be, 
and  doubtless  Is,  required  to  take  Judicial 
knowledge  of  tbe  commissioned  officers  of 
1  the  state  and  counties,  the  rule  has  no  ap- 


Digilized  by 


Google 


Ala.) 


HOYLB  T.  MANN. 


835 


plfcatl<ai  with  nspeet  of  do  fiicto  ofBcera. 
Horeorer,  lha  complaint  aTorred  that  Goiue 
waa  a  notaiy  public  and  ex  officio  Jnvtlce  of 
the  peaces  and  the  dttuturer  confmoed  the 
trath  (tf  IhlB  aTennmt 

Under  the  complaint  It  would  be  permls* 
alUo  to  show  that  Gome  wag  a  de  facto 
Justice^  So,  too,  If  the  question  raised  by 
the  demnirer  had  been  presented  1^  a  plea, 
the  plaintiff  might  have  replied  that  Ooose 
was  a  de  facto  Justice.  And,  If  he  waa  a 
de  facto  Justice,  the  bond  was  nnassallable 
on  the  gronnds  presented  by  the  demurrer. 
Caxy*s  Case,  76  Ala.  78;  Joe^h  r.  Gaw- 
thom,  74  Ala.  4U. 

For  the  error  In  sustaining  the  demurrer 
to  the  complaint,  tibe  Judgment  of  the  circuit 
court  Is  rerersed,  and  the  cause  remanded. 

Berersed  and  rrananded. 

VTEAKLEY,  0.  J.,  and  HARALSON  and 
DOWDBLL,  J  J.,  ctmcur. 


HOTLE  V.  MANN. 
(Supreme  Court  of  Alabama.   Jane  80,  1906.) 

1.  BnorMEKT— TiTIA— COUKOn  SOUBCK. 

Where,  in  ejectment,  the  parties  did  not 
claim  entirely  from  a  common  source,  bnt  as 
to  one-sixth  of  the  property  neither  party  had 
more  than  color  of  title,  defendant  waa  uui. 
entitled  to  a  general  charge  on  the  thetwy  that, 
as  both  parties  claimed  from  a  common  source 
and  .defendant  had  shown  a  perfect  title  then»> 
from,  plaintiff,  not  having  proved  title  by  ad- 
verse possession,  could  not  recover. 

2.  Baiht— Abstbaotb  of  Title— Cijbioal  Bb- 

a0B&— COBBECnORS. 

A  clerical  error,  in  an  abstract  of  title 
fumlehed  defendant  In  ejectment,  as  required 
by  Code  1896,  S  1531,  apparent  on  the  face 
of  the  abstract,  may  be  corrected,  when  not 
a  surprise  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  BJectment,  SS  216,  217.] 

8.  Adtebse  Possession— Golob  op  Titlb— 

EviDEncE— Deeds. 

An  objection  to  a  deed,  offered  in  evidence 
as  color  of  title,  that  It  did  not  appear  tbat 
the  grantor  had  any  title  to  the  land,  waa 
unsustainable,  if  the  deed  was  otherwise  un- 
objectionable. 

[Ed.  Note. — For  cases  in  point,  see  vpl.  1, 
Cent.  Dig.  Adverse  Possession,  |  422.] 

4.  BnoniEnT— ABSTRAd^-OBJEcnons— TncB. 

Where  defendant  in  ejectment  is  not  satis- 
fied with  tfae  abstract  furnished  by  plaintiS, 
as  required  by  Code  1806,  S  1&31,  it  shoald  be 
objected  to  before  trial. 
6l  Sauk— Evidence. 

It  was  improper,  in  ejectment,  to  permit 
a  witness  to  state  that  he  had  "sold  those 
lands,"  referring  to  lands  in  controvenv. 
&  SAm— iDENTrrr  or  Land. 

In  ejectment,  evidence  that  witness  made 
a  sale  of  certain  land,  not  shown  to  be  any 
part  of  the  land  in  controversy,  or  even  con- 
tignous  theretth  or  covered  by  the  color  of  title 
of  which  the  land  In  controveray  was  a  put, 
was  inadmissible. 
7.  Save. 

Id  ejectment,  questions  as  to  whether  any- 
body living  on  the  land  paid  witness  $S0  there- 
for, as  the  agent  of  B.,  and  whether  various 

Eraons  who  Sad  bought  the  land  from  B.  had 
m  disturbed,  were  inadmissible. 


8.  Save. 

In  ejectment,  qnesttons  as  to  whether  de- 
fendant said  anything  to  witness  about  the 
land  in  contTOversy,  and  when  the  heirs  of  B. 
learned  that  the  lands  In  Alabama  had  been 
■old  by  tbeir  mother,  were  irrelevai^ 

9.  Save. 

Where,  In  ejectment,  the  material  issue 
raised  merely  the  question  of  title  by  deed 
or  adverse  possession.  It  was  Immaterial  how 
or  by  what  means  defendant  induced  the  heirs 
of  B.  to  convey  their  intwest  to  blnu 

10.  EVIDENCn—HEABBAT. 

A  chain  of  title  In  ejectment  cannot  be 
proved  by  hearsay  testimony  as  to  what  a  per- 
son did  or  did  not  claim. 

IBd.  Note.— For  cases  in  point,  sse  toL  20, 
Cent.  Dig.  Evidence.  IS  1108-112a] 

11.  BracniENT— CoiofON  Souscx  or  Titls. 
Where  complainant's  abstract  In  ejectment 

showed  that  he  claimed  entirely  under  ad- 
verse possession  based  on  B.'s  deed  as  color 
of  title,  regardless  of  any  right,  title,  or  claim 
which  she  had,  defendant  could  not  force  plain- 
tiff back  to  a  common  source  of  title  in  order 
to  strengthen  the  title  held  bv  defendant. 
12l  EviDBHos— Bnn  and  Sboondabt. 

Where  it  is  shown  that  a  writing  is  out 
of  the  state,  parol  evidence  Is  admissible  to 
prove  Its  cont^ts. 

[Ed.  Note.— For  cases  in  point,  we  voL  20l 
Cent.  Dig.  Evidence,  »  670,  W7.] 

18.  EjXCTUENT— EVIDENCK— ADHISSIBn.ITT. 

Where  a  person  buys  land  claimed  to  be 
in  the  adverse  possession  of  another,  it  Is  Im- 
material, in  ejectment  by  the  purchaser,  wheth- 
er-  the  purchaser  knew  of  suca  adverse  posses- 
sion ;  the  only  onestion  being  whether  his  gran- 
tor was  barred  the  adverse  possession. 
14.  Same. 

question,  asked  of  a  witness  in  ejectment. 
"Why  did  you  tiiink  It  took  a  deed  SSi  lSS 
parties  to  make  a  good  title?"  waa  hnproper. 

16.  Advbbbb  Possession  —  Abanoonubnt  of 
Land. 

Since  adverse^possession,  in  order  to  ripen 
Into  title,  must  be  coDtinnouL  a  temporary 
abandonment  is  sufficient  to  in^ldato  the  clali^ 
tEd.  Note.— For  oues  in  pohit,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession.  H  226-281.  200^ 

16.  TaiAIr-BEQUEffr  TO  C&ABQE— BBnj8AI» 

It  is  not  error  to  refuse  a  request  to  charge 
substantially  covered  by  instructions  given. 

IT-Advebse  PossEsaiOK— Coi^b  of  Title— 

A  deed  execnted  while  another  is  In  adverse 
possession  of  the  land  is  good  as  color  of  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Advene  Possession,  1^422;  423J 

18.  Saicx— Taokinq. 

Where  land  is  claimed  by  adverse  posses- 
sion by  a  claimant  and  his  successive  grantees, 
claimant  must  show  tbat  each  grantee  vrait 
into  possession  at  the  expiration  of  his  pred- 
ecessor's poflsesnon,  claiming  under  or  through 
him,  so  that  there  will  be  no  break  hi  his  pos- 
sesaitm. 

^^'^■t^^^'^T"'''*'  *°  P**""*!  see  ToL  1, 

Gent  Dig.  Adverse  Possession,  (9  213-226.] 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; W.  S.  Anderson,  Jn^. 

"To  be  officially  reported." 

BJectment  by  Bbuah  8.  Mann  against 
George  H.  Hoyle.  From  a  Judgment  for 
plaintiff,  defendant  appeal!.  Berersed  and 
remanded. 
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Oregory  L,  &  H.  T.  Smith,  for  appellant 
Joel  Qoldsbj  and  James  K.  Webb*  for  appel- 
lee. 

SIMPSOK,  J.  This  Is  an  action  of  eject- 
ment by  an>eUee  (plaintiff)  against  appellant 
(defendant).  Hie  plaintiff  introduces:  First. 
A  deed  from  Louisa  Burthe  (dated  October 
81, 1881),  who  describes  herself  as  the  widow 
of  Edmund  Burthe,  of  New  Orleans,  La.,  and 
she  conveys,  indlTldoally  and  as  tutrix  of  her 
five  children,  who  are  named,  and  In  this 
deed  Henry  Oblapella  'interrenes**  and  con- 
veys his  one-Edztb  (%)  interest  This  deed 
Is  made  to  Osceola  Wilson.  Second.  A  deed 
from  Osceola  WUson  and  wife  to  John  Bow- 
en,  November  8,  1881.  Third.  A  deed  from 
Charles  Torrey,  as  executor  of  the  will  of 
John  Bowen,  to  the  plaintiff,  dated  December 
4,  1906.  The  defendant  Introduced  a  deed 
from  certain  parties,  who  are  shown  to  be 
the  htirs  at  law  of  said  Edmund  Burthe,  to 
the  defendant  dated  June  8,  1902,  and  It  was 
proven  that  said  widow  of  Edmund  Burthe 
died  March  11,  1891.  The  defendant,  after 
receiving  said  deed,  placed  a  fence  arouud  the 
land  sued  for.  The  plaintiff  claims  that 
Wilson  went  Into  possession  hi  1881,  and  that 
such  possession  has  been  kept  up  until  the 
defendant  placed  his  fence  around  the  land. 

1.  The  appellant  Insists  that  the  court 
should  have  sustained  his  motion  to  exclude 
all  of  the  evidence  of  the  plaintiff,  on  the 
ground  that  it  did  not  make  out  a  prima  facie 
case,  and.  falling  in  that,  the  court  should 
have  given  the  general  charge  In  favor  of 
the  defendant  This  Is  based,  in  part,  upon 
the  theory  that  both  plaintiff  and  defendant 
claimed  from  a  common  source,  that  defend- 
ant has  shown  a  perfect  title  back  to  that 
common  source,  and  that  the  plaintiff  has 
not  shown  such  actual,  open,  notorious,  and 
continuous  adverse  possession  as  will  over- 
come the  perfect  title  from  the  common 
source,  and  present  possession.  A  sufficient 
answer  to  this  Is  that  they  do  not  claim  en- 
tirely from  the  common  source,  as  one-sixth 
Interest  was  convened  to  Wilson  by  Henry 
Oblapella,  who  Is  not  shown  to  claim  from 
Edmund  Burthe  at  all.  So  that  as  to  that 
one-sixth  Interest,  neither  party  had  any 
thing,  more  than  color  of  title,  on  which  to 
base  a  possessory  interest  But  in  addition 
to  this,  after  a  careful  examination  of  the 
mass  of  testimony,  we  think  that  the  matter 
as  to  whether  such  possession  was  shown  by 
the  plaintiff  as  to  Justify  a  recovery  was  for 
the  jury  to  decide  under  proper  butmcUons 
from  the  court. 

2.  There  was  no  error  In  allowing  the  cor- 
rection of  the  clerical  error  in  the  abstract 
which  was  really  apparrat  on  Its  face.  If 
It  had  been  In  a  matter  which  worked  a  sur- 
prlee  on  the  defendant,  the  fwurt  would,  on 
motion,  have  given  him  proper  relief. 

3.  There  la  no  force  in  the  objection  to  the 
introduction  of  the  deed  of  Charles  Torrey,  as 


executor  of  Bowen,  to  Mann.  The  first  ob- 
jection, to  wit,  that  It  did  not  appear  that  the 
grantor  had  any  title  to  the  land,  would  not 
go  to  the  Introduction  of  the  deed.  If  it  was 
otherwise  nnobjectlonable,  and  in  this  case 
the  deeds  were  introduced  only  as  color  of 
title.  With  regard  to  the  statem^t  of  the 
deed  In  the  abstract  the  only  purpose  of  sec- 
tion 1581,  of  the  Code  of  1896,  is  to  give  no- 
tice to  the  opposing  party  what  line  of 
title  win  be  relied  upon,  and  the  statement 
In  this  case  was  stifBdent  If  the  defendant 
was  not  satisfied  with  the  abstract,  and 
thought  It  should  t>e  fuller,  he  should  hare 
objected  to  It  t)efore  gohig  Into  trial.  The 
definitions  of  an  abstract  as  used  In  convey- 
ancing, do  not  apply  to  this  statute. 

4.  What  has  been  said  affiles  also  to  the 
assignments  In  regard  to  the  admission  of  the 
deed  from  Osceola  Wilson  and  wife  to  John 
Bowen;  also,  to  the  admission  of  proof  of 
possession  after  1892. 

5.  The  statement  of  the  witness  Bromberg. 
that  be  had  "sold  those  lands,"  referring  to 
the  lands  covered  by  the  plat,  should  have 
been  excluded  on  motion  of  defendant  as  It 
was  Irrelevant  and  although,  ae  suggested  by 
counsel  for  plaintiff,  it  may  be  that  it  had  no 
effect  upon  the  minds  of  the  Jury,  yet  this 
court  cannot  undertake  to  afBrm  tiiat  prog- 
osltlon. 

6.  The  court  erred  in  refusing  to  exclude 
the  testimony  of  John  W.  Stewart  in  regard 
to  Mrs.  McOUl  finally  buying  from  Bowen  the 
land  upon  which  she  was  residing.  The  testi- 
mony of  the  witness  Is  simply  that  this  land 
was  a  part  of  the  land  claimed  by  Torrey. 
It  Is  not  shown  that  it  was  any  part  of  the 
land  In  controversy,  or  even  contiguous  to  it 
or  that  It  was  a  part  of  a  contiguous  tract  of 
land  covered  by  the  col»r  of  title,  of  which 
the  land  In  controversy  was  a  part  It  does 
not  come  within  the  principle  decided  In  the 
case  of  Stiff  v.  Cobb  et  al.,  126  Ala.  3S1, 
28  South.  402.  85  Am.  St  Rep.  38,  where 
the  defendant's  vendor  was  distinctly  in 
possession  of  a  "single  connected  block," 
and  the  defendant  was  allowed  to  ebow  that 
setd  vendor,  while  so  In  possession,  sold  one 
lot  out  of  the  block  and  made  a  mortgage  on 
the  lot  In  controversy.  For  the  same  reason 
the  question  to  the  same  witness,  "Did  any- 
body living  on  the  land  at  the  time  pay  you 
950  for  it  as  the  agent  of  Mr.  Bowen?" 
should  have  been  excluded,  and  also  the  fur- 
ther question  as  to  whether  various  persons 
who  had  bought  lands  from  Bowen.  had  been 
disturbed. 

7.  The  question  to  the  witness  Ghlaiwlla  as 
to  whether  the  defendant  said  anything  to 
bim  about  these  lands,  and  other  queetloDS 
to  him,  Including  the  one  as  to  when  the 
Burthe  heirs  learned  that  the  lands  in  Ala- 
bama had  been  sold  by  their  mother,  were 
irrelevant  and  should  have  been  excluded. 
In  the  trial  of  the  Issue  before  the  court  Id 
this  case,  it  was  simply  a  question  ot  tttte  by 
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ified  01  adrerse  poBseaslon,  and  It  was  not 
material  bow  or  by  wbat  means  tbe  defend- 
ant Induced  tbe  belrs  of  Burtbe  to  conv^ 
tbeir  Interest  to  blm. 

8.  PlalntlfiCa  objection  to  defendant's  Ques- 
tions to  tbe  witness  Cbiapella  as  to  wbetber 
MrsL  Burtbe  claimed  to  have  acquired  title  by 
Inheritance  from  ber  busband,  and  Oiat  she 
hnd  no  other  title,  etc..  were  properly  sustain- 
ed by  tbe  court  A  chain  of  title  cannot  be 
proved  by  bearsay  testimony  as  to  wbat  a 
person  did  or  did  not  dabn.  Also,  tbe  ab- 
stract of  complainant  In  this  case  shows  that 
be  claims  entirely  on  adverde  posseaslon, 
Bfmply  based  on  Mrs.  Burthens  deed  as  color 
of  title,  without  regard  to  any  right,  title, 
and  claim  wbldi  she  bad,  and  the  defend- 
ant conld  not  force  tbe  plaintiff  back  to  a 
commtm  aoorce,  In  order  to  strengthm  bta 
own  title. 

9.  The  only  ot^ection  made  to  the  question 
to  the  witness  George  Hoyle,  aiding  for  the 
contents  of  his  second  proposition  to  Chlapel- 
la,  was  that  It  was  Incompetent  to  prove  by 
parol  the  contents  of  a  written  Instrument. 
TUs  objection  was  not  well  taken.  As  It  had 
been  proved  that  tbe  writing  was  ont  of  tbe 
state,  tbe  court  erred  in  sustaining  It  Mann- 
ing T.  Harone^,  87  Ala.  563.  687.  6  South.  848, 
13  Am.  St.  Rep.  67;  Toung  t.  Bast  Lake  R. 
R.  Co.,  80  Ala.  100;  Elliott  t.  Dycbe,  80  Ala. 
877:  Ala.  lAnd  Oo.  t.  Kyle^  00  Ala.  474,  18 
Bonth.  48;  P.  ft  L.  B.  R.  Scbaffer,  78  Ala. 
233;  Gordon  Tweedy,  74  Ala.  283,  40  Am. 
Rep.  818.  This  testimony  was  also  admis- 
sible tai  reply  to  proof  which  had  been  permit- 
ted to  the  plaintiff  In  regard  to  ttie  negotia- 
tions and  propositions  between  defendant 
and  Ghlapella,  all  of  which  was  lll^I,  for 
the  reason  that  In  this  case  It  mattered  not 
bow  the  parties  were  Induced  to  sign  the 
deed;  the  only  material  fact  being  that  the 
deed  was  executed.  Grlflhi  t.  Head,  122  Ala. 
441,  4e.  2B  South.  185. 

10.  The  oremdlng  of  the  exceptions  to  the 
questions  to  the  defendant  as  to  his  finding 
on  tbe  records  tbe  entry  of  tbe  deed  from 
Mrs.  Burtbe  to  Wilson,  and  as  to  bis  knowl- 
edge of  tbe  fact  that  Mann  bad  bought  the 
land,  seems  to  be  based  upon  the  Idea  that 
In  that  way  a  knowjedge  could  be  fixed  on 
htm  as  to  the  supposed  advise  poasesslon  of 
plaintiff  and  his  predecessors.  The  defend- 
ant In  tbls  case  bought  whatever  tltie  tbe 
Burtbe  heirs  had,  so  that  the  question  Is,  not 
wbetber  tbe  defendant  knew  of  tbe  adverse 
holding,  but  whether  tbe  holding  bad  been 
snch  as  to  bar  bis  vendors.  If  be  knew  that 
tbe  plaintlfflB  did  suppose  that  they  had  a  title, 
bnt  at  the  same  time  bad  reason  to  believe 
that  the  belrs  to  Louisiana  bad  tbe  real  tltie 
to  the  land,  be  bad  a  right  to  purchase  their 
tltie,  and  on  their  title  be  must  stand  or  fall 
in  this  suit  The  testimony  should  have  been 
excluded.  And  the  further  question  to  said 
witness,  "Why  did  yon  think  It  took  a  deed 
From  both  parties  to  make  a  good  title  f'  was 
rleariy  Illegal,  and  should  have  been  exduded. 


11.  The  court  erred  In  charging  the  Jurr 
tiiat  selling  of  parte  of  the  lands  were  acta 
of  ownership  which  might  constitute  adverse 
possession.  Bee  remarks,  supra  (6) ,  sbowlng 
distinction  between  this  case  and  that  of 
Stiff  V.  Cobb.  The  numbers  of  the  land  cov- 
ered by  the  color  of  titie  show  that  it  did  not 
consist  of  one  continuous  tract  and  the 
cha^  would  not  be  correct  as  to  any  part 
which  waa  not  a  subdivision  of  tbe  con- 
tinuous tract  induding  the  lands  In  oon- 
troveny. 

12.  The  court  erred  In  charging  the  jury 
that:  "If  the  claimant  of  the  land  goes  off 
tbe  land,  with  the  Intentlfm  of  returning, 
after  be  bad  estebUsbed  adverse  possession, 
that  Is  no  abandonment  of  the  land.  In  or- 
der to  abandon  It;  he  must  intend  to  abandon 
It  he  must  leave  It  for  tbat  purpose."  Tbe 
very  gist  of  tbe  dalm  by  adverse  ponesslon 
is  tbat  for  10  years  tbe  claimant  has  occupied 
the  land  so  (^>aily,  visibly,  adversely,  notori- 
ously, and  continuously  tbat  the  owner  Is 
presumed  to  have  known  It  It  would  be  a 
strange  prlndple  then,  which  wonld^  allow  a 
man  to  go  on  the  land,  aet  up  adverse  posses- 
sion, and  then  leave  It.  and  claim  that  bis 
possesion  remained  adverse,  merely  becsnsa 
he  Intended  to  return.  The  Supreme  Court  of 
Pennsylvania,  to  condemning  a  charge  very 
similar  to  this  one,  says:  "Adverse  posses- 
sion •  •  •  Is  essentially  aggressive,  and 
tbe  stamp  of  Ite  character  must  always  be 
preserved  by  acta  on  tbe  premises.**  "The 
question  Is,  not  what  did  the  outgoing  oo- 
cupant  totend?  but  what  did  he  do?'  He 
must  "keep  bis  flag  flying  and  present  a  hos- 
tile front  to  adverse  pretensions."  "When 
one  leaves  the  ground  personally,  be  must 
leave  it  under  circumstances  Indicating  tbat 
he  has  not  left  the  possession."  "There  must 
be  that  to  the  condltton  and  appearance  of  tiie 
premises  themselves  tbat  show  to  tbe  world  . 
that  there  Is  stilt  a  iierson  In  poaneftslon." 
Susquehanna,  etc.,  R.  R.  Go.  v.  Quick,  68  Fa. 
180, 190.  This  case  was  quoted  with  approv-. 
al  by  this  court  In  L.  ft  N.  B.  R.  Co.  v.  Phil- 
yaw,  88  Ala.  264,  268,  6  South.  837.   And  In 

a  later  case  this  court  has  said  tbat  If  a  y 
party  evacuated  a  place,  "leaving  no  Indida 
of  a  continuing  possession,  this  would  be  an 
abandonment  of  his  possession,"  Perry  v. 
LaWson.  112  Ala.  480,  484,  20  South.  611. 

13.  Referring  to  tbe  twenty-third  assign- 
ment of  error,  it  appears  that  the  court.  In 
giving  charges  8  and  4  requested  by  defend- 
ant, gave  tbe  same  to  substance  as  the  one 
here  refused,  so  the  court  was  not  obliged 
to  repeat  It 

14.  The  court  did  not  en  in  refusing  to 
give  the  charge  set  ont  to  the  twenty-flftb 
assignment  of  error.  The  matters  thereto 
mentioned  were  proper  for  the  jury  to  con- 

.tider,  to  connection  wltii  the  condition  and 
character  of  tiie  land,  and  from  these  to 
determine  whether  the  facta  showed  adverse 
possession.  Goodson  v.  Brothen^  111  Ala. 
680.  888,  687,  20  Sonth.  44& 
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U.  Ttae  court  erred  In  cbarging  the  jury 
that,  "If  the  plaintiff  was  In  the  adyerse  pos- 
warion  of  tba  land  *  *  *  at  tbe  time  the 
deed  was  made  to  Ho^e.  said  deed  would  be 
▼old  as  to  defendant,"  as  that  principle  was 
not  applicable  In  this  <»8e;  the  deed  being 
<ml7  color  of  title  at  any  rate. 

1&  There  was  no  erro  In  girlng  the  charge 
set  ont  In  the  twentr-Mrentti  assignment  of 
error.  The  charge  Is  not  based  on  an  entry 
m  a  part  of  the  land,  hnt  It  reads,  "Bnters 
on  the  land  described  in  the  deed." 

17.  The  charge  set  out  In  the  twentr-nlnth 
assignment  of  error  should  not  have  been 
given,  aa  it  is  predicated  merely  upon  an 
entry  on  a  part  of  tbe  land  and  says  nothing 
abont  his  claiming  the  oitire  tract. 

1&  l%e  Tlce  In  the  charge  set  out  In  the 
thirtieth  assignment  of  error  is  that  It  does 
not  TOQuIre  the  jury  to  ascertain  that  each 
successive  party  received  tbe  possession  from 
his  predecessor,  under  the  deed.  It  might  be 
true  that  the  deeds  were  sufficient  color  of 
title  to  authorize  the  taclclng  of  the  several 
possessions,  and  also  that  each  of  the  parties 
bad  continuous  adverse  posseesion,  yet  If, 
as  a  matter  of  fact,  one  of  them  did  not  ac- 
tually go  into  possession  at  the  explratloa  of 
tbe  possession  of  his  predecessor  and  under  or 
through  tiim,  there  would  have  been  a  break 
In  tbe  possession.  It  is  a  question  for  the 
jury  whether  the  possessions  were  successive. 

What  has  been  said  covers  the  assignments 
noticed  In  appellant's  brief.  ■ 

The  Judgment  of  the  court  la  reversed,  and 
the  cause  remanded. 

McCLELLAN,  G.  J.,  and  TYSON  and  AN- 
DEB80N.  3J.,  concur. 


MONTGOitERT  et  al.  v.  PERRTMAN  &  CO. 

(Supreme  Court  of  Alabama.    May  8,  1906. 
Refaeariog  Denied  July  6,  1906.) 

L  InSARB  TeBBOKB  —  OUABDIAK  —  IHIBTBUO- 
TZORS  FBOU  COUBT. 

The  guardian  of  an  incompetent,  who  ex- 
ecuted a  mortgage  on  the  incompetent's  prop- 
erty under  a  decree,  was  entitled  to  apply  to 
the  court  entering  such  decree  for  instrucuons 
and  authority  necessary  to  the  execntion  of 
his  trast. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Gent  Dig.  Insane  Persons,  S  110.] 

2.  Sake— Sale  of  Pbopbbtt  op  Wabd— Con- 
tibhation. 

Where  property  of  an  Incompetent  Is  sold 
under  decree  of  the  court  of  chancery,  the  court 
twing  tbe  vendor,  the  sale  Is  not  complete,  so 
as  to  confer  rights  on  the  parcliaser,  until  tite 
coart  has  confirmed  it. 

8.  Save— MoBTGAOB  of  Wabd'b  Pbopkbtt— 

GONFIBMATION  BT  COTTBT. 

Where  tbe  guardian  of  an  incompetent  was 
authorized  to  mortgage  the  incompetent's  prop- 
erty by  a  chancery  decree,  but  the  property 
to  be  mortgaged  was  never  designated  by  a  de- 
cree of  the  court,  its  selection  being  left  to 
the  guardian,  a  mortgage  executed  by  such 
guardian  on  property  of  the  incompet«it,  which 
was  never  confirmed  by  the  court,  was  void. 


^TOMtATlOR  OF  InsTBUMxnTa— Yai-iditt. 
Where  a  mortgage  ezecnted  by  an  inctns- 
petmts  guardian  was  void  becanse  not  con- 
firmed by  the  court  conferring  the  autiiority. 
It  conld  not  be  made  the  IwMs  of  a  bill  for 
tlie  ecnrectlon  of  a  mistake  therein. 

[IDd.  Note.— For  cases  In  potaiL  see  vol.  4S^ 
Gnt  Dig;  BaftwmatlMi  of  ustrmueidB,  |  20.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A  H.  Benners,  ChanceUw. 

"To  be  officially  rQwrted." 

Bill  by  Perryman  &  Co.  against  W.  W. 
Montgomery  and  others.  From  a  decree 
overruling  demurrers  to  the  bill,  defendants 
appeal.  Reversed. 

This  was  a  bill  filed  by  the  transferee  of 
the  mortgagee  In  a  mortgage  encnted  by 
guardian  for  a  aim  compos,  and  sought  to 
reform  the  mortgage  so  as  to  make  It  con- 
vey the  property  Intended  thereby  to  be  con- 
veyed  originally.  The  allegations  of  tbe  bill 
and  its  purposes  are  suffldeutly  stated  In 
the  opinion.  Tb»  bill  was  filed  against  tbe 
guardian  and  the  non  compos,  and  demnr- 
rers  were  interposed  to  the  bill  by  tbe  goard- 
ian  ad  litem  of  the  non  compos,  and  are  as 
follows:  "There  Is  no  equity  in  said  bill. 
Complainant  Is  not  the  equitable  owner  of 
said  lot  13,  block  9.  Want  of  jurisdiction  In 
the  court  to  render  the  decree  permitting 
the  guardian  to  mortgage  the  ward's  psop- 
erty.  The  execution  of  said  mortgage  was 
never  confirmed  or  approved  by  the  dty 
court  of  Birmingham.  The  power  of  sale 
contained  in  said  mortgage  was  given  with- 
out authority  upon  tbe  part  of  said  Strange 
to  grant  the  same."  These  demturers  were 
overruled,  end  from  tbe  decree  the  guardian 
ad  litem  prosecutes,  this  appeal. 

Oeorge  Huddlestim,  for  appellants.  L.  C. 
Dlck^  and  James  A.  AOtchell.  for  appellee 

TTSOX,  J.  The  bin  In  this  cause  was 
filed  to  reform  a  mortgage  executed  by  the 
guardian  of  a  non  compos  mentis  under  the 
decree  of  the  city  court  of  Birmingham  In 
equity.  Tbe  decree  authorized  the  guardian 
to  borrow  tbe  sum  of  $300  to  be  used  by  the 
guardian  in  paying  the  taxes  and  other  neces- 
sary and  proper  expenses  of  his  ward,  and 
further  authorizing  him, -If  necessary,  to  se- 
cure the  payment  of  such  loan  by  the  exe- 
cution of  a  mortgage  on  such  part  of  the 
ward's  estate  as  should  be  reasonable  se- 
curity for  the  payment  of  the  note  for  the 
sum  borrowed.  The  decree  further  provided 
that  the  cause  in  which  It  was  rendered 
should  be  continued,  that  such  orders  and 
decrees  might  be  made  therein  as  should 
seem  meet  and  proper.  No  otbw  orders  or 
proceedings  were  bad,  and  on  the  13th  day 
of  November,  1893,  the  city  court  of  Birming- 
ham rendered  a  decree  dismissing  said  causa 

It  appears  from  the  bill  that  W.  W.  Mont- 
gomery, the  non  compos,  owned  two  lots,  Noe. 
13  and  14,  in  bloci  9,  In  J.  W.  Montgom«7's 
addition  to  Wood  Lawn.  Ala.  On  lot  13  there 
were  some  improvemmta,  but  lot  14  waa  uor 
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Improved,  and  was  worth  In  the  year  1892, 
whea  the  mortgage  was  executed,  only  about 
$26.  The  gnardtan  horrowed  $800  from  Mrs. 
M.  BL  Jennings,  securing  the  same  by  a  mort- 
gage to  her  conveying,  with  other  property, 
lot  14,  whereas  k>t  13  was  Intended.  The 
BuffideDQT  of  the  averment  showing  the  mis- 
take la  not  questioned.  The  bill  further  avers 
that  the  money  borrowed  was  used  for  the 
benefit  of  the  ward,  as  provided  In  the  decree ; 
that  a  mortgage  upon  lot  No.  13.  with  the 
other  property  embraced  therein,  was  a  rea- 
sonable  security,  and  not  more  than  a  rea- 
sonable security,  for  the  Joan,  and  that  lot 
No.  14,  and  said  other  property,  was  in  no 
sense  a  reasonable  securl^  therefor.  The 
mortgage  as  executed  was  duly  foreclosed, 
the  mortgagee  buying  in  the  property  at  the 
foreclosure  sale;  the  mortgagee  going  Into 
possession  of  lot  No.  13  and  using  the  same 
as  her  own.  Thereafter  on  the  14th  day  of 
October,  189&,  Mrs.  Jennings  executed  a  deed 
to  complainant  to  lot  No.  14  for  the  sum  of 
$500;  complainant  going  into  possession  of 
lot  Na  13  thereunder,  and  Improving  same  to 
the  extent  of  $660.  R.  B.  Montgomery,  the 
succeeding  guardian,  and  the  non  compos 
mentis,  were  made  parties  defendant;  the 
latter  demurring  to  the  bill  by  his  guardian 
ad  litem. 

The  guardian  of  the  non  compos,  who  exe- 
cuted the  mortgage  under  the  decree  of  the 
cl^  court  of  Birmingham  In  equity,  had  the 
same  right  to  apply  to  such  court  for  instruc- 
tions and  authority  necessary  In  the  execu- 
tion of  his  trust  as  is  accorded  to  other 
trustees.  The  title  to  the  real  estate  of  the 
ward  is  not  in  the  guardian,  but  in  the  ward, 
and  In  the  case  of  a  sale  thereof  under  a 
decree  of  the  court  of  chancery  the  court  Is 
the  vendor.  In  such  case  "until  confirmed 
by  the  court  It  Is  not  complete  and  confers 
no  rights."  McEachin  v.  Warren,  92  Ala. 
658,  8  South.  107.  This  Is  true,  whether  the 
sale  Is  public  or  private.  A  mortgage  of  the 
ward's  property  depends  for  its  eflScacy  upon 
the  transfer  of  title  and  unless  the  property 
to  be  mortgaged  is  described  In  the  decree, 
or  with  the  selection  of  the  property  thereof 
Is  left  to  the  guardian,  unless  the  mortgage 
IB  confirmed  by  the  comrt,  and  Its  approval  la 
in  no  way  manifested,  so  as  to  make  the 
mortgage  its  act.  In  such  case  the  mortgage 
Is  Invalid  and  confers  no  rights,  even  if  the 
property  Intended  to  be  covered  is  correctly 
•described  therein.  It  cannot,  therefore,  be 
made  valid  by  means  of  mistake  in  snch  a 
description.  The  bill  shows  that  the  prop- 
«rt7  of  the  non  compos  Intended  to  be  mort- 
gaged was  never  designated  by  a  decree  of 
the  court ;  but  the  selection  thereof  was  left 
to  the  guardian,  and  no  confirmation  by  the 
court  Is  ahown.  The  mortgage,  therefore, 
confers  no  rtgbts,  and  cannot  be  made  the 
basis  of  8  bill  for  the  correction  of  a  mistake 
therein.  In  short,  there  Is  lacking  that  essen- 
tial element  of  mntnallty  betwe«i  the  owner 
of  the  property  or  any  one  antborised  to  bind 


him  and  the  mortgagee  upon  which  to  found 
the  reformation  or  correction-  Stephenson  v. 
Harris,  181  Ala.  470,  81  South.  445 ;  6  Pom. 
Eq.  Jur.  S  676  et  aeq. 

The  demurrer  Interposed  to  the  bill  should 
have  been  sustained.  A  decree  will  be  here 
stored,  reversing  the  decree  appealed  frwi 
and  sustaining  the  demurrer. 

Reversed  and  rendered. 

WBAELEY.  a  Jm  and  SIMPSON  and 
ANDEBSOM,  JX,  concur. 


DBOATUR  OAB  WBBBL  &  VFO,  OO.  v. 
TBBBT. 

(Supreme  Oourt  of  Alabama.   July  8,  1906.) 

1.  HASm  AND  SnVAnT— MlKW  SKKVAim— 

AssuKSD  Bisks. 

A  minor,  on  entering  service,  assumes  the 
risks  thereof  as  fully  as  does  an  adult. 

iEA.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  |  001. 

2.  Baks— Caxi  Biqdibbd. 

The  mere  Uct  of  minority  of  a  servant 
does  not  necessarUy  impose  on  the  master  any 
other  or  greater  decree  of  care  in  respect  to 
the  minor  than  would  be  imposed  on  him  with 
r^erence  to  a  servant  of  full  ase. 

[Gd.  Note. — For  cases  In  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  f  180.] 

On  Behearing. 
S.  Sahi  — WAunna  or  Daroxb  —  QtnwnoN 

loa  JUBT. 

In  an  action  for  Injuries  to  a  minor  serv- 
ant engaged  in  a  rolling  mill  by  the  falling 
of  certain  car  wheels  agamst  him,  evldaice  JieU 
to  require  submission  to  the  Jury  of  the  ques* 
tion  whether  the  danger  from  which  the  Itqury 
occurred  was  such  as  to  require  warning  and 
instrnction  on  the  part  of  the  master. 

[Ed.  Note. — For  cases  in  point,  see  voL  8^ 
Cent.  Dig.  Master  and  Servant,  M  1044,  1046J 

Appeal  from  Circuit  Ooutt^  Jeffnaon 
Ooonty;  A.  A.  Coleman,  Judge. 

"Not  officially  rsDorted." 

Action  by  John  Terry,  by  Ub  next  friend, 
agaUist  the  Deeatnr  Car  Wheel  &  BCano- 
factnrtng  Company.  Prom  a  Judgment  tm 
plaintiff,  defendant  appeals.  Affirmed. 

Weatherly  ft  Stokely,  for  appellant  Deo- 
son  &  Denson,  tat  appdlee. 

SIMPSON,  J.  This  Is  an  action  by  the  ap- 
pellee Q>lalntiff)  against  the  appellant  (de- 
fendant) for  damages  on  account  of  an  in- 
Jury  claimed  to  have  been  received  by  the 
plaintiff  while  In  the  service  of  the  de- 
fendant 

The  first  assignment  of  error  Insisted  upon 
by  the  appellant  Is  that  the  general  affirma- 
tive charge  should  have  been  given  as  to  the 
fifth  count.  The  evidence  showa  that  the 
plaintiff  was  a  youth  nearly  16  years  old; 
that  he  had  been  working  about  rolling  mills 
for  about  two  years,  and  bad  been  workliMC 
at  rolling  these  wheels  for  five  days.  There 
Is  no  proof  of  anything  especially  dangeroua 
about  the  situation,  except  ttie  ftict  that  the 
back  wheelB  were  allgbtly  IncUned  to  the 
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front  and  the  other  wheels  were  leaned 
against  them,  which,  if  a  defect  at  all,  was 
obvious  to  any  one,  but  especially  so  to  the 
plaintiff,  who  was  In  a  position  to  see  them 
better  than  any  one  else.  He  explains  how 
the  wheels  were  standing,  and  he  simply 
wllhdrew  the  sapportlng  wheels  from  those 
which  were  resting  a^lnst  them.  "A  minor, 
upon  ent^ng  contractually  upon  a  given 
service,  assumes  the  risks  thereof  as  fully 
as  does  the  adult;  and  the  mere  fact  of  minor- 
ity does  not  necessarily  impose  upon  the 
master  any  other  or  greater  degree  of  care 
in  respect  to  the  minor  than  would  be  upon 
him  had  the  servant  attained  full  age.  It  Is 
immaturity  of  mental  and  physical  facul- 
ties and  capacities  which  la  Incident  to  some 
minors,  but  not  all,  hot  not  tiw  mere  fact 
of  minority,  which  the  muter  mast  have 
Bfpecial  regard  for.'*  '  Alabama  Ulneral  B.  B. 
Go.  T.  Marcos.  115  Ala.  389^  395,  22  South. 
186.  Tbia  count  (the  fifth)  Is  based  on  the 
common-law  UabUlty.  snd  the  evldwce  does 
not  show  any  such  Ilablll^  on  the  |Mrt  of  the 
d^endant  aa  could  Justify  a  recovery.  Oon- 
aeqnently  the  dtfendant  was  entitled  to  the 
twneflt  of  tlie  general  diarge  asked  aa  to  this 
connt  Clements  t.  A.  O.  8.  B.  B.  Co.,  127 
Ala.  166,  28  Soutti.  648;  Dresser  on  Bm- 
ployer'a  Liability,  pp.  422,  488,  490,  465.  468. 

The  only  other  points  Insisted  on  by  apr 
pellant  are  that  the  court  ahould  have  given 
the  general  charge,  based  on  the  plalntUTs 
contributory  negligence,  and  that  the  court 
should  have  granted  the  motion  for  a  new 
trial.  As  to  the  former,  we  hold  that  it  was 
a  matter  for  the  jury  under  the  evidence 
whether  the  position  of  the  wheels  was  such 
as  to  render  It  so  obviously  dangerous  to  re- 
move the  wheel  in  front  as  to  charge  plain- 
tiff with  contributory  negligence  In  moving 
said  wheel. 

It  Is  not  necessary  to  pass  on  the  motion 
for  a  new  trial. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TYSON,  ANDERSON,  and  DEM80N.  JX. 

concur. 

On  Rehearing. 

PER  GTTRIAM.  On  rehearing,  the  ma- 
jority of  the  court  hold  that  the  question  as 
to  whethw  Ihe  danger  from  which  the  In- 
jury occurred  was  such  aa  to  reqnlre  warning 
and  inBtmctlon  was  for  the  Jury  to  determine. 
Consequently  the  rehearing  is  granted,  and 
the  Judgment  €t  the  court  la  afltened. 


DENNIS  «t  al.  v.  PRICE  et  al. 
me  Court  of  Alabama.    July  6,  1006.) 
NT— Possession  —  Aduibsion  — 

UBS  AND  PsOOr. 

<ne  of  the  defendants  in  ejectment 
salon,  the  only  plea  open  to  him 
was  the  genei^i  issue,  which  would  put  plaln- 
titti  to  pn>^  ^  Qbeir  title. 


(S 

1. 

PXJU- 

Whei 
admitted 


2.  Sams. 

Where  one  of  the  defendants  In  eJeetmem 
admitted  possession,  it  was  no  bar  to  plainti^ 
recovery  that  the  other  defendant  Jointly  stwd 
was  not  in  posseaalon. 

3.  Saue— Pebsons  Liable. 

Where  plaintiffs  in  ejectment  bad  titl>. 
they  were  entitled  to  recover,  and  to  recover 
costs,  against  those  In  poascwlon. 

[E<d.  Note. — For  cases  in  poSnL  see  voL  IT, 
Oent  Dig.  Ejectment,  IS  481-4^] 

4.  Saue— Costs. 

Where,  in  ejectment,  one  of  the  defendant- 
disclaimed,  plaintiCfs  were  entitied  to  Jadgment 
on  tbe  dnKUsfmeT  for  the  land  withoat  cosb- 
againat  such  defmdant,  nnlea  they  tocdc  in:e 
on  the  disclaimer  and  proved  such  Issae,  in 
which  event  tbey  were  entitled  to  Judgment  for 
the  land  end  costs,  as  provided  by  Oode  lS9)i, 
I  1633. 

[Ed.  Note. — For  cases  in  point,  see  voL  1". 
Cent.  Dig.  Ejectment,  §}  431-4&V&.] 

5.  Same— PLEADXnO— DiSCLAIHBB. 

In  ejectment,  a  plea  by  one  of  the  defend- 
ants Jointly  sued  that  he  was  not  In  poesf?.- 
sion  of  the  land  sued  for  or  any  part  thereof; 
that  he  was  J<dntiy  sued  with  the  other  defend- 
ant, who  at  the  commmcement  of  the  suit  and 
still  was  in  active  oossession  of  all  the  land 
sued  for ;  and  that  there  was  therefore  a  mis- 
joinder of  parties  defendant  in  tlie  action,  for 
wlUch  the  pleader  prayed  diat  the  suit  abate 
as  to  him-— was  in  effect  a  disdaimw,  and  did 
not  operate  as  a  plea  in  abatement. 
Tyson  and  Dowdell,  JJ.,  dissenting  In  iMut. 

[Ed.  Note. — For  cases  in  point,  see  voL  IT, 
Gent  Dig.  Ejectment,  |  198.] 

Appeal  from  Circuit  Courts  Qdlton  Ooun- 
ty;  A.  H.  Alston,  Judge. 

"To  be  officially  r^rted." 

Ejectment  by  Thomas  B.  Doinfs  and  others 
against  Houston  Price  and  others.  From  a 
Judgment  for  defmdants,  plaintiffs  appeal. 
Reversed  and  remanded. 

This  was  an  action  of  ejectment,  begun  by 
appellants  against  appellees.  The  defendant 
Price  filed  the  following  plea:  "Now  amies 
the  defendant  Houston  Price,  and  for  an- 
swer to  the  complaint  In  tbla  cause  says 
that  be  was  not  at  the  commencement  of 
this  suit  and  Js  not  now,  In  the  actual  pos- 
session of  said  land,  but  that  be  owns  and 
claims  the  land."  The  defendant  Maddox 
filed  the  following  plea:  "Gomes  the  defand- 
aot  Maddox,  by  attorney,  and  sngceats  that, 
while  tie  is  in  tbe  actual  possession  of  said 
land,  he  only  holds  the  said  land  as  ft 
tenant  of  Houston  Price."  The  ^alntUTs 
moved  to  strike  the  plea  filed  by  Houston 
Price  on  the  ground  that  the  same  Is  not 
the  tender  of  the  general  Issue,  and  because 
the  same  is  not  a  good  plea  In  bar,  and 
is  not  a  disclaimer,  such  as  is  authorised 
by  the  statute.  Plaintiffs  also  move  the 
court  to  strike  from  the  file  the  plea  of 
Maddox  on  the  ground  that  the  same  is  ir- 
relevant and  frivolous.  This  motion  was 
(granted  as  to  both  pleas. 

The  defendant  Maddox  thai  filed  tbe  fol* 
lowing  verified  plea,  noticed  In  the  opinion 
as  plea  S:  "Comes  the  defendant  Maddox 
and  says  that  be  is  now  and  was  at  tbe  com- 
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mencement  of  tbls  action  In  the  actual  po8- 
ees^'lon  of  all  of  the  lands  sned  for  in  this 
act'ou,  and  that  he  Is  Jointly  sued  with  Hous- 
ton Price,  who  was  not  at  the  commencement 
of  this  salt  and  Is  not  now  In  tbe  actual 
possession  of  any  of  the  lands  sued  for  In 
this  action,  and  this  he  Is  ready  to  yerlfy, 
and  that  there  is  therefore  a  misjoinder  of 
parties  defendant,  and  the  said  defendant 
Maddox  prays  that  said  action  abate  as  to 
him."  The  defendant  Houston  Price  also  di- 
ed the  following  plea,  noticed  in  the  opinion 
as  plea  4:  "Now  comes  the  defendant  Price, 
and  says  that  he  Is  not  now  and  was  not  at 
the  commencement  of  this  action  in  actual 
possession  of  the  lands  sued  for,  or  any  part 
of  said  land,  and  that  he  is  Jointly  sued 
■with  G.  W.  Maddox,  who  was  at  the  com- 
mencement of  this  slut  and  Is  now  In  active 
possession  of  all  of  the  land  sued  for  In 
this  action,  and  this  he  Is  ready  to  rertfy, 
and  that  there  Is  therefore  a  misjoinder  of 
parties  defendant  In  said  action,  and  said 
Houston  Price  prays  thnt  said  suit  abate  as 
to  bim.'  "   This  plea  was  also  verified, 

PlalnttCfs  demurred  to  the  plea  in  abate- 
ment filed  by  Price  on  the  ground  that  tbe 
fact,  If  It  be  a  fact,  that  said  Price  was  not 
In  possession  of  the  land  sued  for  at  the 
commencement  of  tbis  suit  Is  a  matter  to 
be  pleaded  in  bar  and  not  In  abatement; 
thnt  the  fact  that  defendant  Price  Is  sued 
Jointly  with  defendant  Maddox,  and  tbat  de- 
fendant Price  was  not  In  possession  at  the 
time  the  suit  was  brought,  and  that  Maddox 
vas  in  possesflton,  Is  the  matter  to  be  plead- 
ed In  bar.  and  presents  no  reason  why  said 
suit  should  be  abated  as  to  the  defendant 
Price.  Demurrers  were  Interposed  to  the 
plea  of  Maddox  raising  the  same  question. 
The  demurrers  were  overruled  to  pleas  3 
and  4,  whereupon  the  platntlfTs  Qled  a  repli- 
cation allesing  that  Price  wns  In  po<)se!i»Ion 
of  the  land  at  the  time  the  salt  was  begun. 
This  replication  was  stricken  on  motion  of 
defendant  Price.  At  the  conclusion  of  the 
testimony,  the  court  gave  the  general  af- 
flrmatlTe  charge  for  the  defendants. 

O.  J.  Torr^.  McOorv^  ft  Hare,  and  Smith 
A  HIddleton,  for  appellants.  WlUtam  A. 
Oolllw,  tot  appellees. 

Aia)ERSON.  J.  The  defendant  Maddox 
In  the  third  plea  admitted  the  possession  of 
the  land,  and  when  this  was  done  the  only 
plea  open  to  htm  was  the  general  israe, 
vhicb  woald  put  tbe  plalntUte  to  proof  of 
their  title,  and  It  was  no  bar  to  their  right  of 
recovery  that  Price,  who  had  been  Jointly 
sued  with  Maddox,  was  not  In  possesston.  If 
the  plalntllCs  had  title,  fliey  were  entitled  to 
recover,  and  to  recover  cost  as  to  those  in 
possession.  If  Price  disclaimed,  the  plain- 
tiffs were  entlUed  to  a  Judgment  as  against 
him,  but  without  cost,  unless  they  took  Issue 
on  tbe  disclaimer  and  proved  their  Issue,  in 
wbicb  event  tb^  were  entitled  to  a  Judg- 
ment for  the  land  and  cost   Code  1^6,  f 


1533;  Calumet  Ca  v.  Cordova  Goal  Co.  (Ala.) 
40  South.  390;  Torrey  v.  Forbes,  04  Ala.  135, 
10  South.  320;  McQueen  t.  liampley,  74  Ala. 
40S;  Bynnm  v.  Gold,  106  Ala.  427,  17  South. 
667;  Stapp  v.  Wilkinson,  80  Ala.  47.  Nor 
would  the  fact  that  Price  was  not  In  the 
actual  possession  of  the  land  bar  a  prosecu- 
tion of  the  suit  to  Judgment  against  Maddox. 
The  plaintiffs'  demurrer  to  the  third  plea 
should  have  been  sustained. 

Plea  No.  4,  of  Houston  Price,  was  in  effect 
a  disclaimer  as  to  bim,  and  as  provided  by 
section  1533  of  the  Code  of  1890.  Said  sec- 
tion permits  the  defendant  to  disclaim  pos- 
session, which  practically  assimilates  the 
common-law  plea  of  non  tenure.  The  author- 
ities se^  to  be  In  conflict  as  to  whether  or 
not  it  should  be  considered  a  plea  in  abate- 
ment But  our  court  seems  to  have  estob- 
Ushed  a  rule  as  to  the  effect  of  a  disclaimer, 
to  which  we  adhere,  as  it  has  become  store 
decisis.  If  the  plaintiff  tokes  issue  on  the 
disclaimer  and  succeeds  in  proving  same, 
he  not  only  recovers  the  land,  but  Is  entitled 
to  a  Judfrment  for  cost  and  damages.  If  the 
plaintiff  does  not  toke  issue  on  the  disclaimer, 
he  can  take  judgment  on  the  disclaimer  for 
the  land,  but  without  cost  or  damage  against 
the  defendant  So  it  would  seem  that  a  dis- 
claimer neither  abates  the  action  nor  bars 
the  plaintiffs'  right  to  recover  the  land.  It 
simply  relates  to  a  personal  Judgment 
against  the  defendant  Our  court  did  hold. 
In  the  case  of  Morris  v.  Beebe,  54  Ala.  300, 
that  the  defendant  could  plead  non  tenure 
and  defeat  a  recovery.  That  case  was  de- 
cided before  we  had  a  statutory  disclaimer, 
which  first  appears  in  the  Code'of  1886  and 
before  the  promulgation  of  the  rule  of  this 
court  In  reference  thereto.  The  plea  of  non  ten- 
ure and  a  disclaimer  seems  to  have  been  treat- 
ed as  the  same  thing  in  the  case  of  Bailey  v, 
Selden,  124  Ala.  403,  26  South.  900.  The 
substance  of  the  plea,  being  simply  a  denial 
of  possession,  was  in  effect  a  disclaimer, 
and  was  not  rendered  demurrable  because 
of  a  subsequent  declaration  of  Its  l^al  effect 
or  result,  which  was  but  a  conclusion  of  law, 
and  does  not  present  a  question  for  proof. 
The  court  did  not  err  In  overruling  the  de- 
murrer to  the  fourth  plea,  which  was  but  a 
disclaimer.  Tbe  plaintiff  clearly  had  the 
right  to  toke  Issne  thereon,  which  was  doubt- 
less Intended  by  a  general  replication,  but 
which  should  have  averred  an  actnal  posses- 
sion by  Price.  The  disclaimer  denied  actual 
possession,  and  the  replication  simply 
averred  a  possession,  which  was  not  taking 
issue.  Morris  Case,  supra. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

WBAKLBT,  0.  J.,  and  HARALSON  and 
SIMPSON,  JX,  concur.  TYSON  and  DOW- 
DELL,  JJ.,  concur  In  the  reversal,  bat  en* 
tertoln  the  opinion  that  tiie  fourtti  ^laa  Is 
good  as  a  plea  in  abatement 
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PATTERBON  T.  SIMPSON. 

<8upreme  Conrt  of  Alabama.    Mar  19,  1906. 
RehearliiK  Denied  July  6,  1906.) 

<)uiimKo  Title— Mabbibd  Woman's  Dud— 

ADBQUATK  RElfEDT  AT  LaW. 

A  deed  by  a  married  woman  of  property 
iKlomting  to  her,  eiven  to  secure  a  debt  of  her 
fausbaad,  being  absolntely  void  at  law  as  in 
violation  of  atatnte  (Code  1896,  S  2529),  the 
grantor  is  not  entitled  to  sue  in  equity  to  have 
the  same  net  aside  as  a  cloud  on  her  title,  as 
■he  has  an  adeqilate  remedy  at  law  by  eject- 
in  enL 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Quieting  Title,  |  6.] 

Appeal  from  Chancery  Court,  Coosa  Ooon- 
ty;  R.  B.  Kelly,  Ctuncellor. 

"To  be  officially  reported." 

Bill  by  L.  A.  Simpson  against  A.  K.  Pat- 
terson. From  a  judgment  for  complainant; 
■defendant  appeals.   Baversed  and  remaiided. 

J.  U.  Chilton  and  D.  H.  Riddle,  for  appel- 
lant: W.  M.  Ladtey  and  WUtson  ft  Dryer, 
for  appellee.. 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  lappeUee  (complainant),  seeking  to 
hare  a  deed  which  had  been  ezecnted  by 
•complainant  to  one  J.  F.  Jacobs  declared  to 
be  a  mortgage,  and  to  have  the  same  dellver- 
-ed  VP  and  canceled,  on  the  ground  that  It 
was  merely  an  attempt  to  secure  tbe  debt  of 
complainants  husband.  S^d  appellant  (Pat- 
terson), It  Is  alleged,  purchased  tiie  said  prop- 
erty from  said  Jacobs  with  full  notice  of  the 
true  facts  of  the  original  transaction. 

It  ai^ars  without  controversy  that  the 
complainant  was  not,  at  the  time  of  the  filing 
of  the  Mil,  In  pouesslon  of  the  land  in  ques- 
tion, and  the  first  point  raised  by  counsel 
for  appellant  Is  that  the  complainant,  not 
being  In  possesilon  of  the  premises,  could 
not  maintain  a  bill  to  cancel  fbe  deed;  her 
remedy  at  law  being  full,  adequate,  and  com- 
plete.  It  is  a  general  principle  of  law,  so 
often  stated  as  to  have  become  a  maxim, 
that  a  court  of  equity  will  not  entertain  a 
bill  to  remove  a  cloud  from  the  title.  In 
favor  of  a  party  who  Is  not  In  possession 
and  whose  title  Is  legal,  so  that  he  could  sue 
in  a  court  of  law  and  recover  the  property. 
Plant  V.  Barclay,  S6  Ala.  661;  Daniel  v. 
Stewart  Ala.  278;  Balnes  v.  Barnes,  64 
Ala.  375;  4  Pomeroy's  Bq.  Jn.  (8d  Bd.)  pp. 
2733,  2754,  {  3399,  and  note  1;  Brown  t. 
Hunter.  121  Ala.  210.  25  South.  924.  In  a 
case  In  which  the  facto  were  similar  to  those 
tai  this  case  this  court  held  that  the  deed 
was  void,  and  the  married  woman  was  al- 
lowed to  recover  In  ejectment.  Elston  v. 
Comer,  108  Ala.  76,  19  South.  324. 

It  Is  true  that  In  the  casen  of  Armstrong 
V.  Connor,  86  Ala.  350.  5  South.  451.  and 
Lanadea  v.  Bone,  90  Ala.  446.  8  South.  65, 
tbe  expression  Is  used  that  In  cases  similar 
to  this  a  married  woman  may  malnteln  a 
bill  for  cancellation,  whether  she  Is  In  pos- 
session or  not  It  will  be  noticed,  however, 


that  those  cases  are  based,  without  argument, 
on  Uie  case  of  Snyder  v.  GIovct,  19  Ala. 
879,  which  was  a  case  In  whlcSi  only  a  part 
of  the  consideration  oonsisted  of  the  d^  of 
the  husband,  which  raised  a  very  dlffoent 
question.  But,  without  stopping  to  discuss 
that  matter,  those  cases  and  others  which 
followed  them  were  based  upon  the  married 
woman's  law,  as  It  stood  up  to  the  act  of 
February  28,  1887  <Oode  1896,  I  2029),  and 
the  only  reason  given  In  elUier  of  thMa  Is 
that  it  was  supposed  that  under  that  stat- 
ute the  deed  or  mortgage  was  supposed  to 
convey  the  legal  tiUe  In  the  wife.  In  the  Arm- 
strong-Connor Case,  Caiief  Justice  Stone  com- 
mences the  opinion  by  stating  that,  "If  the 
bill  in  this  case  had  shown  that  complain- 
ant had  a  legal  title  to  the  land  on  which 
she  could  have  sued  at  law,  then,  being  out 
of  possession,  she  could  obtain  no  leUef  In 
chancery  on  a  bill  which  had  no  other  equita- 
ble aim  than  a  removal  of  a  cloud  ttom  her 
title."  In  a  later  case  this  conrt  has  called 
attention  to  the  difference  in  the  two  stat- 
utes, stating  that  while,  under  the  former 
statute,  the  conveyance  carried  the  legal 
title,  leaving  only  an  equity  In  tbe  wife,  yet 
under  the  present  statute  swdi  instrumenta 
are  absolutely  void,  "and  the  invalid!^  can 
be  shown  at  law,  as  well  as  in  equity,  even 
In  defense  of  an  action  of  ejectment  based 
upon  said  morl^ag^'  (Richardson  v.  Stephens, 
122  Ala.  SOI,  806,  307,  25  South.  39);  and,  as 
the  conrt  says  In  a  later  case,  "no  principle 
Is  better  settled  than  that  where  a  contract 
Is  in  violation  of  a  stetute,  it  la  void  as 
against  public  policy,  tocapable  of  ratifica- 
tion, and  may  be  shown  to  be  such  In  any 
court"  Price  v.  Cooper,  123  Ala.  392,  397. 
26  South.  238.  As  shown  by  the  case  of 
Elston  V.  Comer,  supra,  It  makes  no  differ- 
ence that  the  deed  was  In  the  shape  of  an 
absolute  conveyance;  the  theory  being  that 
under  the  statute,  whenever  It  Is  shown  that 
the  deed  was  intended  as  a  security  for  the 
husband's  debt  It  is  absolutely  void,  and  the 
married  woman  can  recover  in  ejectment  on 
her  previous  title. 

The  remedy  at  law  being  full,  complete, 
and  adequate.  It  resulte  that  tbe  bill  in  this 
case  was  without  equity.  The  decree  of  the 
court  is  reversed,  and  a  decree  will  be  here 
rendered  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  rendered. 

WEAKLET,  C.  J.,  and  HARALSON  and 
DOWDELL,  JJ.,  concur. 


RXORDAN  V.  8CHLIGHER. 

(Supreme  Court  of  Alabama.   April  20,  1906. 
Rehearhig  Denied  JuIt  6,  1906.) 

1.  Oabkishicent  —  BquiTABLB  AsBETa— Bux 
IN  Bqurrr. 

Under  Code  1896.  |  764,  aathoriiing  courts 
of  chancery  to  issue  vrrlts  of  attachment  on 
legal  otemands  founded  on  any  Judgment  or  con- 
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-tract,  «xprMi  or  Implied,  Which  shall  operate 
•only  on  the  tttecta  of  toe  defendant  held  by 
an  equitable  title,  or  on  demands  owing  by 
■other  persons  to  which  the  defendant  against 
whom  the  attachment  issues  is  in  equity  en- 
titled, whether  dae  of  not,  a  bill  was  maintain- 
able to  attach  by  process  of  garnishment  the 
Interest  of  a  cestui  que  tnut  in  the  hands  of 
the  trustee  and  to  subject  the  same  to  the  pay- 
ment of  plaintiff's  debt. 

[Bd.  Note.^ — For  cases  in  point,  see  vol.  24, 
C^t.  Dig.  Garnishment,  S  119.] 

2.  Tbttstb— iNTKBEffra  or  Ourni  Qux  Tsvffr— 
GoBFOuiB  Stock. 

Defendant  was  the  owner  of  certain  stock 
In  a  corporation,  the  property  of  which  wea 
sold  on  foreclosure  of  a  deed  of  trust  and  pur- 
chased by  W.  with  money  furnished  by  the 
stockholders ;  W.  thereupon  executing  a  declara- 
tion of  trust,  declaring  that  the  stock  in  the 
corporation  held  by  the  parties  furnishing  the 
money  constituted  the  measure  of  their  in- 
terest in  the  proceeds  of  the  gale  of  the  prop- 
-erty  by  the  trustee.  Held  that,  while  the  stock- 
holdm  acquired  no  interest  In  the  trust  by 
Tirtae  of  their  stock,  they  did  acquire  such  in- 
terest through  the  trustee's  declaration  of  trust 
proportionate  to  the  extent  of  their  stock- 
holdings. 

'8.  SAMK—AssioninEHT— Equitable  Intebebt. 

A  cestui  que  trust  has  power  to  assign  his 
-eqnitable  interest  In  the  trust  fund  to  secure 
a  Talid  Indebtedness  aa  against  other  creditors. 

[Ed.  Note.— For  caKs  in  point;  see  toI.  47, 
Cent.  Dig.  Trosts,  {  192.] 

Appeal  from  City  Oonrt  of  Birmingham; 
-Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Bill  by  Peter  Schllcher  against  W.  D.  Aiken 
and  others,  in  which  James  Blordan  inter- 
vened and  claimed  a  fund  disclosed  by  the 
garnishment  of  one  James  E.  Webb.  From  a 
decree  awarding  the  fond  to  plaintiff,  Inter- 
-rener  appeals.   Keversed  and  remanded. 

Ward  A  Houghton,  for  appellant  G.  A. 
Evans,  for  ai^lee. 

DENSON,  J.  Peter  Scblicher,  a  nonresi- 
dent of  Alabama,  filed  his  bill  in  equity  in  the 
•dty  court  of  Birmingham  against  W.  D.  Alk- 
■en,  also  a  nonresident  and  James  E.  Webb,  al- 
leging that  Aiken  was  indebted  to  him  on  cer* 
tain  promissory  notes  for  about  $1,000 ;  that 
he  bad  not  snfflctent  property  In  the  state  of 
his  residence  to  satls^  the  debt,  bnt  was  the 
"beneficial  or  equitable  owner  of  lands  In  Jef- 
ferson county,  Ala.,  the  l^al  title  to  which 
-was  in  James  B.  Webb,  who.  as  trustee,  was 
managing  and  selling  said  lands  and  paying 
-the  proceeds  ot  the  sale  to  the  said  Aiken 
and  ottier  eqnltable  owners.  The  bill  prayed 
"for  an  attachment  against  the  eqnltable  In- 
terest of  Alken  In  said  lands,  and  that  Webb 
be  nnnmoned  as  garnishee  to  answer  what 
money  or  other  property  he  held  f6r  Alken 
-under  said  trust,  that  the  same  be  condemned 
to  pay  complainant's  debt,  and  for  general  re- 
lief. The  attachment  and  garnishment  were 
iBsned  as  prayed  for,  and  wwe  pn^terly  levied 
and  served.  The  bill  seta  out  as  an  exhibit 
-the  deed  which  the  l^gal  title  to  the  prop- 
erty vas  vested.  In  Webb,  and  a  d^laration 
of  tmat  Webb,  showing  that  he  held  the 
land  In  tnut  for  certain  parties,  including 


"Geo.  Tanderbllt  and  New  Jersey  a^oclates." 
Both  these  papers  were  executed  In  1891. 
Alken  answered,  practically  admitting  all  the 
allegations  of  the  bill,  except  that  he  was  the 
owner  of  any  interest  In  the  trust  proper^. 
He  averred  that  before  the  bill  was  filed  he 
was  indebted  to  James  Rlordan,  and  to  secure 
such  debt  he  transferred  to  him  all  his  In- 
terest in  the  trust  property  in  the  bands  of 
Webb.  The  bill  avers,  and  the  answer  ad- 
.mlts,  that  Afken  was  one  of  the  New  Jersey 
associates  of  Tanderbllt,  and  originally  had 
an  interest  In  the  trust  property.  Webb's  an- 
swer admits  the  trust;  that  he  had  on  hand 
f750  arising  from  the  sale  of  the  trust  prop- 
erty, and  notes  and  mortgages  for  the  pur- 
chase money  of  such  property  to  the  amount 
of  $2,800;  and  alleging  that  he  had  been  in- 
formed that  Alken  had  transferred  bis  In- 
loterest  In  the  trust  to  Blordan.  RIordan 
was  made  a  party  defendant  and  propounded 
his  claim,  alleging  that  the  property  levied 
on  under  the  attachment  and  in  the  hands  of 
Webb  was  at  the  time  the  bill  was  filed  not 
the  properly  of  Alken,  but  had  prior  to  that 
time  been  transferred  by  Aiken  to  the  claim- 
ant to  secure  a  debt  that  Alken  owed  to  the 
claimant  From  a  decree  overruling  a  mo- 
tion to  dismiss  the  bill  for  the  want  of  equity, 
and  decreeing  against  Biordan's  claim,  this 
appeal  was  taken. 

The  bill  was  filed  under  section  764  of 
the  Code  of  1896,  and  we  think  there  can  be 
no  doubt  that  the  bill  on  its  face  shows  that 
It  contains  equity.  Ware  v.  Seasongood,  92 
Ala.  156,  9  South.  13& 

RIordan  alone  has  assigned  errors.  There 
are  several  assignments  of  error,  but  we  do 
not  deem  it  necessary  to  discuss  them  In  de- 
talL  The  decisive  question  In  the  case  is 
whether  or  not  the  transfer  of  his  interest  In 
the  trust  by  Alken  to  RIordan  was  sufficient 
to  Invest  RIordan  with  whatever  rights  Alken 
had  In  the  trust  property.  The  evidence  Is 
clear  that  before  the  bill  was  filed  Alken  as- 
signed In  blank  and  delivered  to  RIordan  200 
shares  of  stock  In  the  Bast  Birmingham  Land 
&  Railroad  CJompany  as  collateral  security 
for  the  debt  be  owed  RIordan.  It  Is  insisted 
that  by  this  transaction  no  right  to  the  trust 
property  or  its  proceeds  passed,  because  be- 
fore this  time  the  lands  which  constitute  the 
corpus  of  the  trust  had  been  sold  under  a 
trust  deed  given  by  the  East  Birmingham 
Land  &  Railroad  Company  and  no  Interest 
remained  In  the  corporation  which  could  be 
affected  by  the  transfer  of  the  stock.  But 
from  the  declaration  of  trust  by  T\ebb,  who 
purchased  at  the  mortgage  sale.  It  is  shown 
that  the  money  to  buy  said  property  at  the 
mortgage  sale,  at  which  Webb  obtained  the 
legal  title  to  these  lands,  was  furnished  by 
parties  who  held  stock  In  the  East  Birming- 
ham Land  &  Railroad  Company,  and  the  dec- 
laration of  trust  makes  the  stock  In  the  cor- 
poration held  by  said  parties  the  measure 
of  their  interest  in  the  proceeds  which  may 
arise  from  the  sale  of  the  property  held  by 
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the  trustee.  As  corporate  etoci  It  representB 
no  right  to  nor  Interest  In  the  trust  property, 
bnt  by  the  declaration  of  trust,  which  has 
been  accepted  and  must  stand  as  the  agree- 
ment of  the  parties.  It  shows  that  those  who 
held  It  have  a  right  to  participate  in  the  pro- 
ceeds of  the  tnut  property  and  the  extent  of 
that  right 

The  blU  was  filed  In  October,  1000.  The 
evld^ce  shows  that  in  March,  1899,  both 
Aiken  and  Rlordan  wrote  to  the  trustee, 
Webb,  Informing  him  that  Atken  bad  trans- 
ferred to  Klordan  all  his  Interest  In  the  trust, 
and  that  the  trustee  recognized  the  transfer 
and  agreed  to  be  gorerned  by  It  In  the  dis- 
tribution of  the  funds  In  his  hands.  The  evi- 
dence established  without  conflict  that  Aiken 
was  Indebted  to  Blordan  when  the  stock  was 
transferred,  and  it  is  clear  that  Aiken  In- 
tended to  assign  to  Rlordan,  and  Blordan  in- 
tended to  receive  from  Aiken,  by  the  transfer 
of  the  stock,  all  the  interest  which  Aiken  had 
In  the  proceeds  of  the  trust  property,  as  se- 
curity for  his  debt  Planters*  Co.  v.  Tunstall, 
72  Ala.  142;  Hancbey  v.  Hurley,  129  Ala.  306, 
30  South.  742;  Wells  t.  CSody,  112  Ala.  278,  20 
South.  381 ;  Lee  T.  Wlmberly,  102  Ala.  639,  15 
South.  444.  The  right  of  the  cestui  que  trust 
to  deal  with  bis  equitable  interest,  and  to 
alienate  it  or  Incumber  It  at  his  will.  Is  gm- 
erally  recognized.  28  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  U07. 

The  claimant,  Blordan,  Is  entitled  to  have 
his  d^t  paid  out  of  the  proceeds  of  the  trust 
remaining  in  the  bands  of  the  trustee,  and 
the  decree  of  the  city  court  Is  reversed,  and 
the  cause  remanded  for  further  proceedlnes 
in  accordance  with  thle  opinion. 

Reversed  and  remanded. 

WBAKLBT,  a  J.,  and  HARAT.RON  and 
DOWDELL,  JJ.,  concur. 


FALKNEB  v.  HUDSON  et  al. 
(Supreme  Oourt  of  Alabama.  July  6.  1900.) 

1.  Sfechto  Pbbfobkahck— Pubchase  Price— 

accountih  o — refebence. 

Where,  in  a  suit  for  spedGc  performance 
of  a  land  contract,  defendant  averred  that  there 
was  a  balance  due  from  complainant  on  the 
price,  and  complainant  was  otherwise  entitled 
to  specific  performance,  the  case  should  be  re- 
ferred to  the  register  to  ascertain  the  amoont 
doe.  if  any. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Spedflc  Performance,  |  400.] 

Appeal  from  Chancery  Court  Chambers 
County ;  W.  W.  Whiteside,  Chancellor. 

"Not  officially  reported." 

Suit  by  O.  L.  Falkner  against  T.  F.  Hud- 
son and  others  for  specific  performance  of  a 
contract  for  the  sale  of  land.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Re- 
versed and  rendered. 

The  contract  sought  to  be  enforced,  from 
the  ftllegatlona  of  the  bill,  was  an  oral  con- 


tract for  the  sale  and  purchase  of  certain 
lands  therein  described.  The  all^tlon  Is 
that  the  complainant  bought  the  lauds  at  an 
agreed  price  of  $240,  and  by  such  agreement 
purchase  money  was  to  be  paid  at  any  time 
complainant  could  pay  it  between  the  date 
of  said  agreement  and  the  following  Christ- 
mas, and  that  when  It  was  paid  Hudson  was 
to  make  a  deed  to  him  for  the  land.  The 
bill  fnrther  avers  that  about  the  10th  day 
of  July  complainant  went  Into  prasesslon  of 
the  land  under  said  agreement,  had  the  land 
surv^ed,  paid  tor  the  snrveylng,  had  some 
of  the  lands  cleared  and  pr^ared  for  cnltlva- 
tion,  and  made  a  crop  on  them  the  uext  year. 
It  fnrther  allt^es  the  payment  to  Hudson 
between  the  date  of  purchase  and  the  follow- 
ing Christmas  of  the  sum  of  $82,  paid  nnder 
the  agreement  and  so  received  by  Hudson. 
It  also  alleges  a  tender  to  HudsMi  of  a  bal- 
ance due,  with  Interest  and  the  refusal 
of  Hudson  to  a<;;cept  It  and,  on  demand,  his 
refusal  to  make  orator  a  deed. 

E.  M.  Oliver,  for  appelant  B.  JT.  Hootm, 
for  appellees. 

PER  CURIAM.  The  bill  is  for  the  Spedflc 
performance  oC  a  contract  for  the  sale  of 
land.  The  contract  songht  to  be  enforced  Is 
clearly  and  distinctly  stated  In  the  bllt  The 
answer  admits  the  contract  exc^t  as  to  the 
allegation  as  to  the  time  of  payment  of  the 
purchase  money  for  the  land.  The  answer 
avers  that  the  payment  was  to  be  cash.  •  The 
bUl  avers  that  subsequent  to  the  making  of 
the  contract  the  time  of  payment  was  by 
agreement  of  the  parties  extended.  The  an- 
swer denies  the  allegation  as  .to  the  extension. 
The  bill  avers  part  payment  of  the  purchase 
money,  and  the  complainant  offers  to  pay 
whatsoever  balance  may  be  ucertalned  to  be 
due  the  r^cmdent  Hudson,  on  the  purchase 
money.  The  answer  admits  payment  in  part 
of  the  purchase  price,  but  denies  that  com- 
plainant iias  paid  in  part  the  amount  allied 
In  the  bill.  The  only  denial  as  to  the  terms 
of  the  contract  averred  is  as  to  the  time 
ot  payment  of  the  purchase  price.  The  court 
is  of  the  opinion  that  the  allegations  ot 
the  bill  In  this  respect  are  clearly  and  satis- 
factorily sustained  by  the  evidence. 

As  to  the  averment  of  balance  due  from 
the  CMuplalnant  to  the  respondent  this  should 
be  ascertained  on  a  reference  to  the  register 
for  that  purpose.  Our  conclusion  Is  that  the 
complainant  Is  entitled  to  a  specific  p^-form- 
ance  of  the  contract  as  prayed,  and  that  the 
chancellor  erred  in  denying  the  complainant 
relief  and  In  dismissing  the  bill.  The  decree 
of  the  chancellor  will  be  reversed,  and  one 
will  be  here  rendered  granting  complainant 
the  relief  prayed. 

Reversed  and  rendered. 

DOWDELL,  ANDEBSON,  and  DBNSON,. 
JJ.,  concnr. 
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BAKER  T.  DRAKH. 

^apreme  Court  of  Alabama.    April  28,  1906. 
Rehearing  Denied  July  6,  1906.) 

1.  J-uaricEs  o»  the  Peacb— Cebtiobabi— Mis- 

DEBORIFTIOn  OF  PABTT  IK  PaTlTION. 
For  the  claimant  in  a  Bolt  In  a  juBtice 
court  of  the  property  on  whidi  execuUon  against 
the  defendant  had  been  levied  to  describe  him- 
self in  the  petition  of  certiorari  as  defendant  is 
bot  an  Irreenlarlty,  tarnishing  no  ground  for 
dismissing  tlie  certiorari,  under  Code  1896,  | 
488,  pronding  that  cases  brought  by  certiorari 
or  appeal  from  a  judgment  of  a  Justice  to  the 
circuit  court  shall  t>e  tried  without  regard  to 
any  defect  in  the  proceedings  before  the  justice. 

2.  EiViDBnco— D101.AUT1011S— Rbs  Gcbta. 

The  rule  that  declarations  of  a  party  in  ac- 
tual possession  of  property  asserting  title  in 
himself  are  admissible  in  eTldence  as  part  of 
the  res  geatae.  explanatory  of  the  posocasion, 
does  not  azteod  Ut  bis  declaratl(»ia  aa  to  the 
history  and  source  of  such  title. 

[Ed.  Note. — For  cases  in  point,  see  voh  20, 
Cent.  Dig.  ETldence.  U  HQS,  1111.] 

8.  Samb— DiOLABATiona  nr  Absbitce  or  Pak- 

TT. 

The  general  mle  la  that  deelaratloiiB  made 
by  a  third  person  in  the  absence  of  a  party 

against  whom  they  are  olfered  in  evidence  are 
inadmissible. 

[EM.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  SI  lOSl-1184.] 

4.  Exxounon  —  PBoCESDnras  bt  Cuihaiit  — 
BviDBHca. 

The  right  of  an  execution  creditor,  as 
against  a  claimant  to  property  levied  on, 
being  dependent  on  whether  title  tnereto  was  in 
the  execntiOD  debtor  at  the  time  of  the  levy, 
evidence  that  such  creditor  did  not  know,  when 
furnishing  the  goods  to  the  debtor  for  which 
the  Judgment  on  which  the  execution  issued  was 
renmred,  that  the  claimant  was  asserting  any 
title  to  the  property  levied  on,  Is  Immatmal. 

6.  FBAUDULBnr  ConVBTANCXS. 

For  one  who  has  sold  a  horse  to  rescind 
the  contract  of  sale  and  take  the  horse  back 
in  settlement  of  the  purchase-money  note  is 
not  a  fraud  on  another  creditor  of  such  debtor. 

[Ed.  Note. — For  caasa  In  point,  aee  toI.  24. 
Cent.  Dig.  Fraudtdent  Conr^raneea,  H  -47,  62.] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  8.  h.  Brewer,  Judge. 

"To  be  officially  reported." 

Claim  proceedings  between  D.  W.  Baker, 
plaintiff  in  execution,  and  J.  R  Drake,  cialm- 
.ant  Jtidsmeat  for  claimant,  and  plaintiff 
Appeals.  Affirmed. 

Baker  bad  a  waive  jndi^^t  In  a  jvattce 
court  against  Bishop,  and  bad  an  execution 
Issued  and  levied  upon  a  certain  Iiorse  al- 
leged to  be  the  pn^erty  of  Bishop.  Drake 
filed  a  claim  thereto.  There  was  Judgment 
for  plaintiff  in  the  Justice  court,  and  claim- 
ant applied  for  and  obtained-  a  statutory 
certiorari,  removing  the  cause  to  the  drcnlt 
court  In  the  writ  be  was  described  as  de- 
fendant In  tbe  circuit  court  plaintiff  made 
a  motion  to  dismiss  tbe  certiorari  because  of 
this  fact  TWb  motion  was  denied.  It  ap- 
peared ftom  the  evidence  that  Drake  sold 
Bishop  the  horse  In  question  without  the  pay- 
ment of  tbe  purchase  price  at  the  time  of 
the  sale,  and  later  the  trade  was  rescinded. 
Blsbc^,  being  unable  to  pay  for  Oie  horse, 


surrendered  it  to  Drake,  and  received  fn»n 
Drake  his  note  given  for  tbe  purchase  price 
of  the  horse.  All  this  happened  before  tbe 
levy  of  the  execution  from  the  Justice  court 
in  favor  of  Baker  and  against  Bishop.  The 
evidence  tended  to  show  that  at  the  time  of 
tbe  levy  of  the  execution  tbe  horse  was  found 
In  possession  of  Bishop. 

The  plaintiff  requested  tbe  following  written 
charges,  which  were  refused;  "I  charge  yon 
that  If  Drake  bad  parted  with  all  title  be  bad 
to  the  horse,  and  tbe  horse  was  the  property 
of  Bishop,  unless  Drake  bona  flde  bought 
the  horse  back  from  Bishop  without  any  in- 
tention to  hinder,  delay,  or  defraud  Baker, 
your  verdict  should  be  for  plaintiff.  (8)  I 
charge  you  that,  if  yon  believe  from  the 
evidence  that  Drake  baa  knowingly  assisted 
Bishop  in  keeping  Baker's  execution  from 
being  levied  on  tbe  horse,  your  verdict  should 
be  for  tbe  plalntlfT.  (S)  General  afarmative 
charge  for  plaintiff.  The  ottier  facts  tuf- 
fldently  appear  In  the  opinion. 

D.  H.  Riddle,  for  appellant  lAckey  & 
Bridges,  for  iqipellee. 

DOWDHLL,  J.  Tbls  cause  originated  in 
the  Justice  court  and  was  carried  to  the 
circuit  court  by  writ  of  certiorari.  There 
was  no  merit  in  the  plalntUTs  motion  to  dis- 
miss tbe  certlorarL  The  fact  that  the  claim- 
ant In  his  petition  for  tbe  writ  of  certiorari 
styled  himself  "defendant"  did  not  alter  the 
fact  that  he  was  claimant  In  the  trial,  In 
which  tbe  Judgment  appealed  from  was 
rendered.  Tbe  claimant's  describing  himself 
In  tbe  petition  as  defendant  was  at  most  a 
mere  Irregulaiity,  and  furnished  no  reason 
for  dismissing  the  certlorarL  Code  1896,  S 
488. 

Declarations  made  by  a  party  while  In  tbe 
actual  possession  of  property,  asserting  title 
In  himself,  are  admissible  In  evidence  as  a 
part  of  the  res  gestK,  explanatory  of  the 
possession;  but  this  doctrine  cannot  be  ex- 
tOMled  to  Include  declarations  as  to  thu 
hlstoi7  and  source  of  audi  title.  Ray  v. 
Jackson,  80  Ala.  GIS,  7  South.  747;  Ylncent 
V.  State,  74  Ala.  275. 

The  general  rule  Is  that  dedarations  or 
statements  made  by  a  third  party  In  the  ab- 
sence of  a  party  i^lDSt  whom  they  are  of- 
fered In  evidence  are  Inadmissible.  Thwe  Is 
nothing  to  take  the  statements  of  Tarbrou^, 
which  were  sougbt  to  be  shown  by  the  wit- 
ness Ham,  without  tiUs  rule,  and  tbe  trial 
court  committed  no  error  In  sustaining  tbe 
objections  to  tills  evidence. 

The  plaintiff's  right  of  recovery  in  this  case 
was  depoident  upon  title  to  the  property 
levied  on  being  In  Biafaop,  the  defendant  In 
execution,  at  the  time  of  tbe  levy.  ITiIs  was 
the  material  issue  on  the  trial,  and  evidence 
tending  to  show  that  plaintiff  did  not  know, 
when  be  was  furnishing  goods  to  the  defend* 
ant  Bishop  for  wbkdi  the  judgment  on  which 
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the  execution  Issued  was  rendered,  that  the 
claimant  was  asserting  any  claim  or  title  to 
the  property  In  question,  was  wholly  Im- 
material. There  was,  therefore,  no  error  la 
refusing  to  permit  the  plaintiff,  as  a  witness, 
over  the  objection  of  the  claimant,  to  testify 
to  these  facts. 

The  claimant  under  the  evidence  could  be 
guilty  of  no  fraud  against  the  plaintiff  In 
rescinding  the  contract  for  the  sale  of  the 
horse  to  Bishop,  and  In  taking  back  the 
horse  In  settlemoit  of  the  note  given  for  the 
purchase  price.  He  had  as  much  njht  to  col- 
lect hlB  debt  as  did  the  plaintiff.  The  evi- 
dence falls  to  abow  any  fraud  upon  the  rights 
of  the  plaintiff. 

The  evidence  was  without  dispute  that  the 
horse  In  question  originally  belonged  to  the 
claimant,  and  that  the  contract  of  sale  by  the 
claimant  to  Bishop,  the  defendant  In  eze- 
ention,  vras  by  the  parties  rescinded  prior  to 
the  time  of  the  levy  of  the  execution  by  tho 
coustoble.  On  this  undiluted  evidence  the 
general  affirmative  charge  might  veil  have 
been  given  for  the  claimant  The  rescission 
of  the  contract  of  sale  reinvested  the  title  to 
the  horse  In  the  claimant  This  being  tru^ 
there  was  no  reversible  error  committed  In 
the  refasal  of  charges  requested  by  the  plain- 
tiff. 

No  reversible  error  appearing  In  ttie  leoord, 
the  Judgment  wlU  be  affirmed. 
Affirmed. 

HARALSON,  ANDERSON,  and  DBINSON. 
JX,  concur. 


FITLENWIDER  v.  RIDGWAT. 
(Supreme  Court  of  Alabama.  July  6,  1906.) 

1.  PLEAMWO— DsmiBBMI. 

Where,  before  the  fifth  count  of  a  com- 
plaint was  filed,  demnrrers  aBsIgBlns  three 
causes  had  been  filed  to  the  complaint,  and 
theraafter  a  demurrer  Is  filed  assignuv  grounds 
of  demarrer  numbered  from  4  to  10.  some  of 
them  to  the  complaint  generally  and  some  of 
them  to  connt  2  thereof,  an  Seventh  assignment, 
on  the  same  paper  as  the  fourth  to  the  tenth, 
with  one  ^gnature  to  all:  "Defendant  rein- 
terposes  all  of  the  above  demurrers  to  the  fifth 
connt  of  the  complaint" — does  not  relnterpoee 
to  each  count  the  first  three  grounds  erf  demur- 
rer. 

2.  JnnowEirr— Aonon  or  JunoicmT— Pxoad- 
IHO— Vaeiancb. 

The  variance  between  the  complaint  In 
an  action  on  a  Judgment,  describing  the  Jndg- 
ment  as  one  of  a  certain  date,  and  proof  of  a 
judgment  of  a  different  date,  Is  fatal. 

[VIA.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  %  1747.  ] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

"Not  officially  reported." 

Action  by  James  RIdgway,  as  receiver, 
against  Andrew  L.  Fulenwider.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed 
and  remanded. 

This  cause  was  originally  submitted  on  mo- 
tion to  strike  bill  of  excepttons  and  on  the 


merits.  On  Nov«nber  23,  190B,  an  order 
was  entered  granting  the  moti<m  to  strike 
the  bill  of  exceptions  and  affirming  the  case. 
Application  for  rehearing  was  filed  Decanber 
6,  1906,  and  on  June  27,  1006,  the  applica- 
tion was  granted,  and  motion  to  strike  bill 
of  exc^tloEUB  was  set  aside,  and  the  case 
was  heard  on  Its  merits,  and  affirmed.  The 
fifth  count  was  in  words  and  figures  as  fol- 
lows: "The  plaintiff  claims  of  the  defend- 
ant the  sum  of  $137.14,  due  on  and  by  a 
Judgment  rendered  in  favor  of  plaintiff  and 
against  the  defendant  In  the  sum  aforesaid, 
on,  to  wit,  15th  day  of  January,  1806.  In 
the  Supreme  Court  of  the  state  of  New  York 
for  the  county  of  New  Tork,  which  said 
Judgment,  with  interest  at  rate  of  6  per 
cent  per  annum.  Is  still  uusatlsfled,  dae,  and 
unpaid.  Many  grounds  of  demurrer  were  in- 
terposed to  this  complaint  but  they  were 
filed  In  such  a  way  as  shown  by  the  record 
that  they  were  not  considered  by  the  court. 
The  defendant  sought  to  raise  the  right  of 
the  receiver  In  a  foreign  state  to  bring  this 
action  In  this  state  by  demurrer  as  follon-n: 
Becatise  the  complaint  falls  to  show  that 
James  RIdgway  bad  any  authority  to  bring 
this  suit  as  receiver  to  subject  assets  of 
Charles  Casper  &  Co.,  and  because  said 
complaint  falls  to  show  any  title  sufficient 
to  maintain  suit  In  James  RIdgway  as 
receiver  of  the  assets  and  chosea  in  action  of 
the  Charles  Casper  &  Co."  The  defwdant 
requested  the  g^eral  charge,  which  was  re- 
fused. 

W.  K.  Terry,  for  fl^pellant  Joseph  T. 

Collins,  for  appellee. 

SIMPSON.  J.  Although  there  appears  to 
be  an  unnecessary  amoimt  of  mato-lal  In- 
cluded in  the  bill  of  exceptions,  yet  the  court 
on  rehearing,  in  the  exercise  of  the  discretion 
allowed  It,  overrules  the  motion  to  strike 
the  bill  of  exceptions. 

This  was  a  suit  brought  by  appellee  (plaln- 
tifiT)  against  the  appellant  (defendant)  oa  a 
Judgment  rendered  in  favor  of  plaintiff 
against  defendant  In  the  Supreme  Court  of 
the  state  of  New  York.  The  original  four 
counts  of  the  complaint  were  withdrawn, 
and  the  case  was  tried  on  the  fifth  connt 
which  had  been  added.  Before  the  filing 
of  the  fifth  count,  demurrers  assigning  three 
causes  had  been  filed  to  the  original  com- 
plaint On  the  same  day  as  that  on  which 
the  fifth  count  was  filed,  a  demarrer  was 
filed  in  these  words,  to  wit:  "The  defend- 
ant assigns  a  fourth,  fifth,  sixth,  seveatli, 
eighth,  ninth,  and  tenth  ground  of  demurrer 
In  this  cause,  as  follows,"  and  then  goes  on 
to  assign  fourth  and  fifth  to  the  complaint 
genially,  that  It  falls  to  atete  the  place 
where  the  court  was  held,  and  that  It  does 
not  describe  the  names  of  the  parties,  and 
sixth,  seventh,  eighth,  ninth,  and  tenth  to 
the  second  count  all  relating  to  failure  to 
allege  service  on  def^idant  And  thai  the 
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elereath,  In  these  words,  "Defendant  re- 
interpoties  all  of  the  above  demurrers  to  the 
fifth  count  of  the  compUdnt"  On  the  same 
day  pleas  were  filed,  demnrrers  wwe  filed  to 
them,  and  the  Judgment  entry  shows  that 
oil  of  the  demurrers  to  the  complaint  ex- 
cept the  eleventh  were  orermled,  before  the 
flllBK  of  the  fifth  count;  that  It  was  then 
filed  and  demtured  to,  and  the  donorrer 
overraled. 

The  elevmth  cause  appears  on  the  same 
paper  as  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth,  with  one  signature  to  all, 
and  the  "above  demurms"  In  said  eleventh 
assignment  must  refer  alone  to  them,  and  not 
to  tbA  dsnurrers  tiiat  bad  been  filed  several 
numths  previous  to  that  time.  Consequently 
the  first  three  grounds  of  demurrer,  which 
were  assigned  to  the  original  counts  of  the 
complaint,  were  not  relnterposed  to  the  fifth 
count  on  which  the  trial  was  had.  Bo  the 
question  of  the  authority  of  the  receiver  to 
sue  was  not  properly  raised.  Therefore  we 
do  not  pass  iqxni  that  point,  nor  on  the 
question  whether  the  record  of  the  New  Tork 
court  does  not  show  that  that  matter  was 
Judicially  ascertained  by  it 

The  fifth  count  was  not  subject  to  de- 
murrer, but  tiie  fatal  error  In  the  case  Is  that 
said  count  descrtbes  the  Judgment  of  the  New 
"Sork  court  as  rendered  on  January  IS,  1896, 
and  the  Judgment  offered  In  evidence  Is  shown 
tiy  the  record  to  have  been  rendered  In  Jun^ 
1806.  The  date  at  the  Judgmrat  Is  a  matter 
of  description,  and  the  variance  Is  fatal  to 
the  right  of  the  plaintiff  to  recover.  Fre^ 
man  on  Judgments,  S8  468,  469;  Duyckfnck 
V.  Insurance  Ga,  28  N.  J.  Law,  279 ;  Phillips 
T.  Am.  Co.  110  Ala.  621,  18  South.  104; 
Harold  V.  Jones,  97  Ala.  687,  11  South.  747. 

The  court  erred  In  refusing  to  give  the 
general  charge  In  favor  of  the  defendant 
Ttmefore  the  Judgment  of  the  court  Is  re- 
versed, and  the  cause  remanded. 

HARALSON,  DOWDBLU  and  DBNSON, 
J  J.,  concur. 


GORDON  V.  8TATD. 

OSnprone  Gonrt  of  Alabama.  June  14,  1906. 
On  Behearing,  July  6. 1906.) 

1.  CsnnNAL  Law— Plea  or  InsAiftrr— Tnoe. 

Under  Code  1896,  8  4039,  reanirins  a  plea 
of  insanity  to  be  filed  at  the  time  of  arrafniment 
it  was  not  an  abase  of  discretion  to  r«nse  to 
allow  such  a  plea  on  the  date  of  the  trial  and 
after  the  Jury  had  been  impaneled  becanse  de- 
fendant's attorneys  at  the  time  of  arraignment 
were  entire  strangers  to  blm  and  had  no 
means  of  ascertaining  that  such  plea  shoold  be 
interposed,  withont  any  statement  concerning 
tbe  proof  expected  to  be  offered  In  support  of 
the  pl^ 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law.  S  687.] 

2.  Witnesses— GHiLDBBN—CoHPeTENCT. 

Where  a  child  12  years  of  age  by  other 
answers  showed  sufficient  knowledge  of  the  obli- 
gation  of  an  oath,  she  was  properly  allowed  to 


testifr,  though  she  did  not  understand  the 
qaestion,  whether  she  knew  the  nature  of  a 
Jndiclal  oath. 

[Ed.  Note. — ^For  cases  In  point,  see  vol  60, 
Cent  Dig.  Wltoesses.  f  97.] 

8.  CbiuinaIi  Law  — Gk^erai.  Chabok  — De- 
nial. 

Where  there  was  evidence  sufficient  to  war- 
rant a  conviction  the  refusal  of  a  general 
charge  In  favor  of  defendant  was  proper, 

[Gd.  Note. — For  cases  In  Aoint,  see  vol,  14, 
Cent  Dig.  Criminal  Law,  S  l727.] 

4.  Sake  —  InnRUcnons  ■—  Oibcuustantial 

EVIOENCB. 

Where,  In  a  prosecution  for  homicide,  the 
evidence  was  not  entirely  circamstantlal,  a  re- 
quest to  charge  that,  in  order  to  warrant  a  con- 
viction on  circumstantial  evidence,  the  dicum- 
stances  must  be  so  multiplied  as  to  Increase  tbe 
probability  of  defendant's  gnilt  to  a  definite 
extent  t>eyond  the  reach  of  mere  calculation, 
etc.,  was  properly  refnsed. 

[Ed.  Note.— For  cases  In  point  see  vol  14, 
Cent  Dig.  Criminal  Iaw»  S  ISSSw] 

6.  Sake. 

A  requested  Instruction  on  drcnmstantlal 
evidence,  covered  by  other  diarges,  may  be 
properly  refused. 

[Ed,  Note. — For  cases  in  point,  see  voL  14, 
CenL  Dig.  Criminal  Law,  fi  2011.] 

6.  Saub. 

An  instruction  that  "unless"  the  Jury,  after 
carefully  weighing  all  the  evidence,  "cannot" 
feel  an  abiding  conviction  of  defendant's  guilt 
they  mnst  find  the  defendant  not  guilty,  was 
properly  refused. 

7.  Same— Seasonable  Dottbt. 

A  request  to  cbaive  In  a  criminal  case,  us- 
ing the  expression  "all  donbt,"  in  place  of  "a 
reasonable  doulit,  was  properly  refused. 

lEd.  Note. — For  cases  in  point,  see  vol.  14, 
CenL  Dig.  Criminal  Law,  H  1906,  1912.] 

8.  Saub— Wexoht  or  Evidence. 

An  instruction  that  defendant's  gnllt  must 
be  made  out  by  evidence  of  a  conclusive  nature 
and  tendoicy,  and  must  exclude  any  reasonable 
supposition  of  his  famocence,  was  properly  re> 
fused  as  misleading  the  Jury  to  believe  that  the 
evidence  of-  guilt  must  be  conclusive. 

9.  Homicide— Inbtbuctions. 

Where,  Id  a  prosecution  for  homicide,  the 
killing  was  either  murder  or  nothing,  the  only 
defense  being  a  denial,  a  request  to  chaise  that, 
if  the  jury  had  a  reasonable  doubt  as  to  whether 
tbe  killing  was  done  deliberately  or  premeditated." 
ly,  then  tfa^  could  not  find  the  defendant  guilty 
of  murder  In  the  first  degree,  and,  if  they  had  a 
reasonable  doubt  as  to  whether  It  was  done  in 
malice,  then  they  could  not  find  defendant  guilty 
of  mnrder  In  either  degree,  but  only  of  man- 
slaughter, etc.,  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  fS  590,  591.] 

10.  Cbihikai.  Law  —  CiBcuuarANTiAii  Bvi* 
OBNOB— InsTBUcnoNa. 

An  Instruction  that  the  Jury  could  uot  con- 
vict defendant  on  circumstantial  evidence,  when 
it  was  inconsistent  with  any  reasonable  theory 
of  innocence,  and  unless  the  jury  was  so  con* 
vinced  that  each  of  them  would  be  willing  to  act 
on  tbB  decision  in  matters  of  the  highest  im- 
portance to  themselves,  was  properly  nfused  as 
argumentative. 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  1 1060.] 

11.  Sake  —  iHsnuonoir  —  Vxamovabxm 

Doubt. 

An  instruction  that  If  the  evidence  did  not 
establish  the  truth  of  the  charge  In  tbe  Indici- 
ment  beyond  a  reasonable  doubt  and  to  a  moral 


Digitized  by 


Google 


848 


41  SOUTHERN  RBPORTEB. 


CAIa. 


eertalntj  to  wit,  a  certainty  that  coD^nced  and 

directed  the  Jury's  nnderataDdlDg  and  satisfied 
their  reason  and  Jud^ent,  they  must  acquit, 
was  properly  refused  as  requiring  too  high  a 
degree  of  proof. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  {  1018.] 

12.  Sauk— Pbbbdhption  or  Iritocbncb. 

An  instmctloo  that  If.  after  examining  and 
weigliing  all  the  eTideoce  carefully,  there  u  left 
in  the  minds  of  the  jury  a  presamption  ot  in- 
noerace  in  favor  of  accused,  they  should  acquit, 
was  proj^rly  refused,  as  a  presumption  of  in- 
nocence is  a  conclusion  of  law,  having  no  re- 
lation to  a  condition  of  mind  produced  by  proof. 

13.  Same— GiBCUHBrrANTiAL  Etidbnck. 

A  request  to  charge  in  a  criminal  case  that 
drcamBtantial  evldenoe  "is  wholly  Inferior  In 
cogencj,  force,  and  effect  to  direct  evidenoe** 
was  properly  refused. 

[Bd.  Note.— For  cases  In  point,  see-TOU  14. 
Cent  Dig.  Criminal  Law.  H  18SB,  1262.] 

14.  Saub. 

Where  there  was  direct  evidence  in  a  case, 
an  inatructfoD  that  the  evidence  in  the  case 
should  be  almost  as  clear  and  coovindng  as  di- 
rect evidence,  in  order  to  Justify  a  conviction, 
was  properly  refused  as  misleading. 

[Ed.  Note.— For  cases  In  point,  see  voL  14. 
Cent.  Dig.  Criminal  Iaw,  S  1966.] 

15.  Sauk  —  WimnBEs  —  Weight  of  Tmn- 
iconr. 

An  Instmctlon  in  a  criminal  case  that  the 
juTS  should  be  very  cautious  and  careful  in 
weighing  the  testimony  of  a  child  who  had  testi- 
fied was  properly  refused  aa  invading  the 
province  of  the  Jury. 

r.^rJ?*'*^^?'  point,  see  VOL  14, 

Cent;  Dig.  Criminal  Law,  U  1772,  1777.] 

16.  Same  —  Ibbtbuctions  —  loKOBiira  Bvi- 

DKNCE — Homci  DE— DeG  BEES. 

Where  there  was  evidence  justifying  a  con- 
viction of  murder  in  the  first  degree,  an 
instruction  that  the  highest  degree  of  murder  of 
which  defendant  could  oe  convicted  was  murder 
in  the  second  degree  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  |  1980] 

Tyson  and  Simpson,  JJ.,  dissentinc  in  part. 

Appeal  Anm  Clrcnlt  Oouit,  Macon  County ; 
H.  P.  Merritt,  Special  Jndge. 

*'To  be  officially  reported." 

Isalab  Gordon  was  convicted  ot  murd^, 
and  be  appeals.  Affirmed. 

The  Indictment  in  this  case  chargei  de- 
fendant with  killing  Frank  Fort  by  striking' 
talm  with  an  Instrument  to  the  grand  Jury 
unknown,  and  the  second  count  charges  the 
killing  by  means  unknown  to  the  grand  Jury. 
The  Indictment  was  preferred  by  Hon.  S.  L. 
Brewer,  who  was  solicitor  of  the  clrcnlt, 
and  the  cause  was  called  for  trial  after  his 
election  as  judge  of  the  circuit,  and  H.  P. 
Merritt  was  agreed  upon  as  special  Judge 
to  try  the  cause.  The  facts  necessary  to  an 
understanding  of  the  opinion  sufficiently  ap- 
pear therein.  The  evidence  tended  to  show 
that  the  defendant  killed  a  baby,  Frank  Fort 
by  name,  by  picking  It  np  off  the  bed  by 
one  leg  and  throwing  it  violently  to  the  floor, 
breakii^  and  cmslilng  a  les,  arm,  ribs,  and 
bead. 

At  the  conclusion  of  the  evidence  the  de- 
fendant naoested  the  foUowiDg  writt^ 


charges,  which  were  refused:  (1)  General 
affirmattve  charge.  (4)  **To  warrant  the  Jury 
In  conTlctIng  this  deC^idant  iqwrn  clrcom- 
Btantial  evidence,  the  circnmstances  must  be 
so  multiplied  as  to  increase  the  probability 
of  his  guilt  to  an  Indefinite  ectent  beyond 
the  KACh  of  mere  calculation.  The  evidence 
must  convince  the  jury  of  dtfendant's  guilt 
beyond  a  reasonable  doubt"  (6)  "If  upon 
the  whole  erldoice  defendant  is  not  estab- 
lished to  a  moral  certainty,  the  jury  must 
find  the  defendant  not  guilty."  <^  "I  charge 
yon,  gentlemen,  that  unless,  after  car^nlly 
weighing  all  the  evidence,  yon  cannot  fed  an 
abiding  conviction  of  the  defendant's  guilt 
you  most  find  defendant  not  guilty."  (14) 
"I  charge  you.  gentlemen,  that  unless  the 
evidence  convinces  you  b^ond  all  doubt  to 
a  moral  certainty,  and  is  strong  and  cogent, 
you  must  acquit  the  defendant."  (15)  **I 
charge  you  that  the  defendant's  guilt  must 
be  made  out  by  evidence  of  a  conclusive  na- 
ture and  tendency,  and  must  exclude  any 
reasonable  supposition  of  his  innocence." 
(18)  "I  charge  you,  gentlemen,  that  if  you 
have  a  reasonable  doubt  as  to  whether  the 
killing  was  done  deliberately  or  premedltated- 
ly,  then  you  cannot  find  the  defendant  guilty 
of  murder  in  the  first  degree;  and  if  you 
have  a  reasonable  doubt  as  to  whether  t'l? 
killing  was  done  in  malice,  tben  yon  cannot 
find  the  defendant  guilty  of  murder  In  either 
degree,  but  only  of  manslaughter  at  most; 
and  It,  after  considering  all  the  evidence,  yon 
have  a  reasonable  doubt  as  to  defendant's 
guilt  of  manslaughter  by  arising  out  of  all  the 
evidence,  then  yon  should  find  the  defendant 
guilty  of  no  offense."  (19)  "I  charge  yon, 
gentlemen,  that  you  cannot  convict  the  de- 
fendant on  drcnmstantlal  evidence,  when  It 
Is  Inconsistent  with  any  reasonable  theory 
of  Innocence,  unless  you  are  so  convinced  by 
It  that  each  of  you  would  be  willing  to  act 
on  the  decision  In  matters  of  the  highest 
Importance  to  yourselves."  (20)  "If  you  do 
not  find  tliat  the  evidrace  In  this  case  estab- 
lishes the  truth  of  the  charge  In  the  Indict- 
ment beyond  a  reasonable  doubt  and  to  a 
moral  certainty,  a  certainty  that  convinces 
and  directs  your  understanding  and  satisfies 
your  reason  and  judgment,  you  must  acquit 
the  defendant"  (21)  "If,  after  examining 
and  weighing  carefully  all  the  evidence,  there 
is  left  in  your  minds  a  presumption  of  In- 
nocence in  favor  of  the  accusedt  you  miwt 
find  the  defendant  not  guilty."  (22)  "I 
cha^  you,  gentlemen,  ttiat  circumstantial 
evidence  is  wholly  Inferior  In  cogency,  force, 
and  effect  to  direct  evidence,  and  that  you 
must  feel,  after  examining  and  weighing 
all  the  evidence,  an  abiding  ccmvlctloa  of  the 
guilt  of  the  defendant;  otherwise,  you  must 
acquit  him."  (A)  "I  charge  you,  gentlemcai, 
that  you  must  be  very  cautious  and  careful  In 
the  weight  and  credence  you  give  to  the 
testimony  of  the  child  Susie  Fort"  (G)  "I 
chsige  you,  gentlemen,  that  under  the  evl- 
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deuce  the  high  art  degree  of  nmider  7on  can 
And  against  the  defimdant  Is  murder  In  the 
•eoood  degree;"  (D)  "I  diarge  ^n,  gentle> 
mov  that  the  eTideuce  In  this  case  should  be 
almost  as  clear  and  conrincUig  as  direct  en- 
dence,  or  ron  must  acquit  the  defendant*^ 

William  P.  Cobb,  for  appellant  Massey 
Wilson,  Att7*  Oen^  for  the  State. 

SniPSON.  J.  The  defendant  In  this  case 
vas  GouTicted  of  the  crime  of  murder  In  the 
first  d^ree  and  the  punishment  flzed  at 
death. 

The  first  Insistence  of  the  dtfendant  Is 
that  the  court  erred  In  striking  fn»n  the 
fllea,  on  motion  of  the  solictor,  the  defend- 
ant's plea  of  "not  guilty,  hy  reason  of  In- 
Benlty."  It  anwars  that  when  tiie  defendant 
was  arraigned  he  had  no  attorw*  and  the 
court  appointed  two  members  of  the  bar  to 
defend  him,  and  the  plea  of  "not  guilty" 
was  Interposed.  When  the  day  for  trial 
arrived,  Httet  the  Jury  had  been  Impaneled, 
the  Indictment  read,  and  the  defendant  plead- 
ed, "as  be  had  pleaded  before,  not  guilty," 
conusel  for  the  defendant  asked  leave  of  the 
court  to  file  the  special  plea  of  "not  guilty, 
by  reason  of  Insanity,"  and  the  court  refused 
to  allow  tbe  same.  This  Is  the  statemrait  In 
the  record,  but  In  tbe  bill  of  exceptions  It  is 
stated  that,  "after  the  indictment  was  read 
to  the  Jury,  the  defendant's  counsel  asked 
leave  to  file  said  plea,  which  plea  was  duly 
filed  as  shown  by  the  record  In  this  case," 
and  that  the  solicitor  then  filed  a  motlw 
(which  is  set  out)  to  strike  said  plea  from 
the  file,  the  grounds  being,  first,  "because 
eald  special  plea  was  not  filed  at  the  time 
of  arraignment  of  defendant,"  and,  second, 
"because  said  special  plea  was  not  filed  until 
the  special  Jury  was  sworn  and  Impaneled 
and  the  Indictmoit  had  been  read  to  the 
Jury,"  which  motion  was  sustained.  The 
only  statement  made  to  the  court  by  the  at- 
torneys for  the  defendant  was  that  at  the 
time  of  the  arraignment  the  attorneys  were 
entire  strangers  to  the  defendant  and  had 
no  means  of  ascertaining  that  said  special 
plea  should  be  interposed.  Nothing  was  said 
about  whether  anything  coold  be  proved  along 
that  line.  The  statute  requires  this  plea 
to  be  filed  at  the  time  of  arraignment  We 
cannot  say  that  In  this  case  there  was  such 
an  abuse  of  the  discretion  which  rested  in 
the  court  to  allow  such  a  plea  at  a  subsequent 
Btage  of  the  action  as  to  call  for  a  reversal. 
Code  1896,  S  4»39;  Morrell  v.  State,  186 
Ala.  44.  84  South.  208. 

The  court  properly  allowed  the  witness 
Susie  Fort  to  testify.  She  was  12  years  old, 
and  showed  sufficient  knowledge  of  the  obU- 
gation  of  an  oath  to  testify.  This  she 
abowed  by  her  other  answers,  notwithstand- 
ing she  did  not  understand  the  question 
when  put  in  tbe  shape  of  asking  lier  if 
ehe  "knew  the  nature  of  a  judicial  oath." 
41  SO.— 54 


As  to  her  being  young  when  the  occurrence 
took  plac^  and  as  to  tbe  memarj  of  them, 
these  wore  matters  which  went  merely  to 
tbe  weight  of  her  teetfanonr.  Kdly  r.  States 
7B  Ala.  21,  61  Am.  Bcp.  Walker  t. 

State.  184  Ala.  86,  82  South.  708. 

There  was  no  em»  In  the  refusal  to  give 
charge  1  (the  general  charge)  on  request 
of  the  defoidant,  as  there  was  evidence 
sufficient  to  warrant  a  verdict  of  guilty. 

As  to  the  refusal  to  give  cha^  ^  It  is 
sufllcicait  to  justify  the  refusal  that  the  evl- 
doLce  In  this  case  was  not  entirely  drcum- 
etantlal,  and  the  charge  was  misleading. 

Without  noticing  the  elliptical  nature  of 
cha^  6,  requested  by  the  defendant,  It  was 
substantially  covered  by  charges  0.  7.  10^, 
and  11,  given  on  request  <mE  defoidant 

^ere  was  no  error  In  the  r^usal  to  give 
charge  0,  requested  by  the  dtfeodant  The 
charge  expresses  the  oppodte  of  what  was 
doubtless  intoided.  Of  course,  It  cannot  be 
said  that  unless  the  Jury  cannot  feel  an 
abiding  conviction,  they  should  find  the  de- 
fmdant  not  guilty.  That  would  be  predicat- 
ing a  conviction  on  tbe  Jury  not  having  the 
abiding  conviction  of  guilt  The  "unless" 
should  have  been  "if,"  or  the  "not"  left  out 

Charge  14,  requested  by  the  defendant  was 
properly  refused,  as  It  uses  the  expression 
"all  doubt"  In  place  of  "a  reasonable  doubt" 

Charge  16  ^as  calculated  to  mislead  tbe 
Jury  to  believe  that  tbe  evidence  of  his 
guilt  had  to  be  conclusiTe,  and  this  would 
exact  too  high  a  degree  of  proof.  Griffith  v. 
State,  90  Ala.  583,  8  South.  812;  Bones  v. 
State,  117  Ala.  138.  23  South.  13a 
.  Charge  18,  besides  being  elliptical,  was 
properly  refused,  as  the  killing  in  this  case 
was  either  murder  or  nothing;  the  only  de- 
fense being  a  denial  that  the  defendant 
killed  the  child.  Hunt  v.  State,  135  Ala.  1, 
8,  9,  33  South.  329. 

Charge  19  was  properly  refused.  Rogers 
V.  State;  117  Ala.  9,  18,  15,  22  South.  666; 
Amos  V.  State,  128  Ala.  60.  54,  26  South. 
624;  Nevlll  v.  State,  183  Ala.  99,  105,  32 
South.  596. 

Charge  20  was  properly  refused.  Tbla 
charge  Is  In  accordance  with  tbe  views  ex- 
pressed by  the  Massachusetts  Supreme  Court 
in  explaining  the  nature  of  a  reasonable 
doubt;  but  under  our  decisl<«iB  It  requires 
too  high  a  degree  of  proof.  Commonwealth 
V.  Webster,  6  Gush.  (Bfass.)  295,  820,  62  Am. 
Dec  711 ;  Qrlfllth  v.  State,  80  Ala.  688.  688, 
8  South.  812. 

Charge  21  was  properly  refused.  A  pre- 
sumption is  a  conclusion  drawn  by  the  law. 
and  has  no  relation  to  the  condition  of  mind 
produced  by  proof.  28  Am.  &  Eng.  Bncy. 
Law.  p.  967. 

Charge  22  was  properly  refused.  It  is  not 
tbe  law  that  drcnmatantlal  evidence  "Is 
wholly  Inferior  In  cogency,  force,  and  effect 
to  direct  evidence."  Mlokle  v.  State,  27  Ala. 
20;  Faulk  v.  Stete.  62  Ala.  415;  Bland  r. 


Digilized  by 


850 


41  BOUTHBBN  BBPORTBB. 


Bute,  7S  Ala.  674;  fniomton  Stated  IIS 
Ala.  4S.  21  8<ratb.  866,  09  Am.  St  Rep.  97. 

Cbarge  D  was  alio  properly  refnsed,  aa 
ttiere  is  no  autborlty  for  drawing  ancb  dla- 
tlnctlona  between  drcnmatantlal  and  direct 
eTldaiCb  Bealdes,  it.  was  mlsleadlnc.  as 
there  was  direct  evidence  In  this  case. 
Aathorltles  snpra. 

Ghai^  A  was  pTopevty  refused.  The 
court  was  not  called  vcpm  to  make  soch  an 
Invldlons  distinction  as  to  this  witness.  It 
was  for  tbB  Jury  to  say  what  weight  bsx 
testimony  was  entitled  to. 

Gba^  C  was  properly  ref  nsecL  Th^  was 
evidence  which  Justlfled  the  jury  in  finding 
the  defendant  guilty  of  murder  in  the  first 
degrea 

The  Judgment  of  the  court  is  afDrmed. 

WEAKLBY,  O.  J.,  and  TYSON  and  AN- 
l^BBSON,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  On  Rehearing  Justices 
TYSON  and  SIMPSON  are  of  opinion  that 
charge  16,  requested  by  the  defendant,  should 
have  been  given;  bnt  the  majority  of  the 
court  adhere  to  the  original  opinion,  on  the 
ground  that  the  Jury  may  have  beea  "mis- 
led by  it  into  an  erroneous  c<mclnslon." 
Bay  Shore  R.  R.  t.  Harris,  67  Ala.  6,  9 ;  Oil- 
more  T.  State,  99  Ala.  154,  157. 160,  IS  South. 
536;  Adams  T.  State,  115  Ala.  90,  91,  22 
South.  612,  67  Am.  St  Rep.  17;  Bodlne  v. 
State.  129  Ala.  107.  112,  29  South.  926. 

Motion  for  rehearing  overruled. 

WEAKLBY,  a  J.,  and  HAHALBON,  DOW- 
DBLL,  ANDBBSON,  and  DENSOX,  JJ., 
concur.  TYSON  and  SIMPSON.  JJ..  dissent 


KNIGHT  V.  STATE. 
(Supreme  Court  of  Alabama.  July  6,  1006.) 

1.  Seductios— Evidence— Consent. 

In  a  prosecution  for  seduction,  evidence  as 
to  whether  prosecutrix  had  ever  eonaented  to 
have  intercourse  with  a  certain  witness  was 
irrelevant,  where  the  act  was  not  consummated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Gent.  Dig.  Seduction,  S  73.] 

2.  Same— luFBACHMSKT  or  Pbobeoutbix— Re- 
buttal. 

Evidence  having  been  ofEered  In  a  prosecu- 
tion for  seduction  to  Impeach  the  chaistity  of 
prosecutrix,  it  was  proper  to  admit  testimony 
as  to  her  gaieral  character  for  virtue  and 

chastity. 

[EkI.  Note.— ror  cases  in  point  see  vol.  48, 
Oent  Dig.  Seduction,  |  73.] 

8.  Seduction— Questions  fob  Jubt. 

In  a  prosecution  for  sednction,  whether  the 
Intercourse  was  the  result  of  force  or  sednction 
was  a  question  for  the  jury. 

Appeal  from  Circuit  Court  Pike  County; 
H.  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Nathan  Knight  was  convicted  of  seduc- 
tion, and  he  appeals.  Affirmed. 


The  evidence  tended  to  show  Uiat  accused 
and  pnwecntrix  were  oigaged,  and  bad  been 
engaged  for  some  Ume  before  the  alleged  act 
of  intercourse  was  had,  and  that  consent  was 
obtained  by  means  of  promiBe  of  manlage. 
Prosecutrix  stated  that  she  did  not  consent 
to  the  act  bnt  that  d^endant  took  her  tn 
his  arms,  and  without  ber  consent  and 
against  her  will  and  by  force  had  IntOTcourBe 
with  ber.  The  defendant  requested  the 
court  to  charge  the  Jnry  as  follows:  "The 
Jury  cannot  convict  the  defendant  In  this 
case,  because  Miss  Carrie  Oreen  testlfled  that 
the  first  act  of  Intercourse  with  detmdant 
was  accomplished  by  force  and  agaliut  her 
will.**  The  court  declined  to  give  It  Defend- 
ant was  sentenced  to  the  penitentiary  tor  a 
period  of  ten  years. 

Maasey  WIIbou,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  defendant  In  this  case 
was  convicted  of  the  crime  of  eeduction. 
The  exception  to  the  question  to  the  witness 
Windham  as  to  whether  the  prosecutrix  had 
ever  consented  to  have  sexual  Intercourse 
with  him  was  prop^ly  sustained;  the  act 
not  having  been  consummated.  Evidence  hav- 
ing been  offered  tending  to  impeach  the  chas- 
tity of  the  prosecutrix.  It  was  proper  to  ad- 
mit testimony  as  to  her  general  character 
for  virtue  and  chastity.  Smith  v.  State,  107 
Ala.  139.  18  South.  306;  Suther  t.  State.  118 
Ala.  68,  98,  24  South.  43. 

There  was  no  error  In  the  refusal  of  the 
court  to  give  the  general  chaise  requested  in 
favor  of  the  defendant  Under  section  4972 
of  the  Code  of  1896  the  case  was  properly 
triable  in  Pike  county,  and  there  was  evi- 
dence to  justify  «  verdict  of  guilty. 

There  was  no  error  In  the  refusal  of  the 
court  to  give  charge  2,  requested  by  the  de- 
fendant. The  prosecutrix,  on  cross-examlna- 
tloh,  described  how  the  act  was  accomplished; 
and  it  was  for  the  jury  to  determine,  from  all 
the  evidence,  whether  the  prosecutrix  finally 
yielded  under  temptation,  or  otherwise,  as 
mentioned  in  the  statute.  In  addition,  this 
matter  was  fully  placed  before  the  jury 
m  the  most  favorable  light  to  the  defendant 
by  charges  given  by  the  court  at  the  request 
of  defendant 

The  Judgment  of  the  court  Is  affirmed. 

WEAKLEY,  C.  J.,  and  HARALSON  and 
DBNSON.  JJ.,  concur. 


WESTERN  UNION  TBLBOSAPH  CO.  t. 
HANKER. 

(Supreme  Court  of  Alabama.  April  20,  19061 
Rehearing  Denied  July  6,  1900.) 

1.  Appeai.— Review— Subsequent  Atpeai^* 
Law  OF  the  Cask— Tusobt  or  Caubb. 

Where,  on  a  prior  appeal,  the  Supreme 
Court  held  that  the  averments  of  the  complaint 
alleged  a  cause  of  action  ex  (xintractu.  and 
both  parties  on  a  retrial  so  treated  the  cause,  • 
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second  appeal  would  be  determined  on  the  same 
tfaeorr. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  H  4SB8,  4370.] 

2.  PBinciFAI,  AND  AOENT— BlOHT  OV  Afmon 

BT  Pbxhcifai.. 

A  principal  UMJ  maintain  an  action 
against  a  telegraph  company  in  his  own  name 
for  breach  of  contract  made  by  his  agent  in  the 
Rending  of  a  telegram,  though  the  principal's 
name  was  not  discTosed  in  the  matter. 

[Cd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  i^ent.  |S  002-51^ 
711.   712.1  ^    ^  n  — . 

8.  Teleorafhs— Delat  in  Dbuvbbt— Dam- 
ages— Mental  SuFFSBina. 

In  an  action  ez  contractu  for  a  telegraph 
company's  delay  in  dellTering  a  telegram,  breach 
of  contract  being  shown,  oamagea  for  mental 
sufEering  may  be  recovered  by  way  of  aggrava- 
tion,  tbongh  plaintiff's  actual  umages  were 
nominal. 

[Ed.  Nota^ — ^For  cases  In  pi^t,  see  toL  45, 
Cent.  Dig.  Telegraphs  and  Telepbooes,  H  69, 

70.] 

4.  Same— EviDEiTCE. 

In  an  action  for  delay  in  delivering  a  tele- 
RTam.  evidence  that  plaintiff  often  received 
telegrams  and  letters  at  witneea*  honae.  where 
she  boarded,  was  admissible  to  show  that  de- 
fendant knew  or  had  information  of  plaintiGTb 
residence  and  might  have  delivered  the  message 
within  a  reaeooaDle  time. 

5.  Btidemce— Res  Obbtjb— Mental  Sufteb- 

IHO. 

Evidence  that  witness  was  in  the  houB« 
when  plaintiff  received  the  telegram,  "and  saw 
her  crying,"  was  admissible  to  show  mental 
suffering. 

_  [Ed.  Note.— For  cases  In  wAnt,  see  toI.  20, 
Gent.  Dig.  Bvidence.  U  877-1^] 

6.  TiLioRAFHs  — Dbut  zh  DKLinKT— Ac- 
tion— ^iKSTBUOnORS. 

In  an  action  for  delay  In  delivering  a  tele- 
gram, an  instruction  that.  If  defendant's  mes- 
senger used  reasonable  effort  nnder  all  the  cir- 
cumstances to  find  plaintiff  and  deliver  to  her 
the  telegram,  they  must  find  for  defendant,  was 
properly  refused,  as  ignoring  any  reference  to 
the  knowledge  of  defendant  or  its  operator 
of  plaintiff's  wheraaboats  and  the  failure  of 
defendant's  agent  to  infOnn  the  mewenger 
where  plaintiff  might  be  found. 

Appeal  from  Circuit  Court,  Jefferson  Cotin- 

ty;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  Matie  B.  Manker  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  was  an  action  for  damages  resulting 
from  a  failure  to  deliver  a  telegram.  The 
first  count  alleges  that  the  defendant  was  a 
public  telegraph  company  engaged  In  send- 
ing messages  by  electricity  for  hire,  and  that 
It  received  at  Its  office  in  Kendallvllle,  Ind.. 
from  Frank  Lash,  alleged  to  be  the  agent  of 
plaintiff,  a  certain  message,  addressed  to 
plalDtlff  at  Birmingham,  Ala.,  for  which  it 
received  61  cents,  and  for  which  ft  received 
and  undertook  to  transmit  and  deliver  said 
mesBage  to  plalntiflC,  alleging  a  failure  to  do 
80  for  more  than  a  week,  and  alleging  the 
mental  suCFerlng  and  anguish  resulting  from 
the  death  of  the  father  of  plaintiff,  about 
Those  condltfon  the  mesaage  was,  and  alleg- 


ing the  actual  damages  at  Bl  cents.  The 
second  count  was  the  same  as  the  first,  ex- 
cept that  It  declared  that  the  defendant 
wantonly  failed  to  deliver  the  mesaage.  The 
third  count  Is  the  same  as  the  first  except 
that  It  alleges  that  the  defendant  received 
said  message  and  agreed  to  deliver  It  to 
plaintiff  at  Birmingham.  The  fourth  count 
is  the  same  as  the  third,  with  the  excep- 
tion that  it  alleges  a  wanton  failure  to  de- 
liver. The  defendant  moved  to  strike  all  the 
allegations  In  the  complaint  referring  to  men- 
tal augulsh  and  suffering,  upon  the  ground 
that  the  same  are  not  and  cannot  be  made  the 
basis  of  an  action.  It  also  demurred  to  the 
complaint  on  the  same  grounds.  Both  the 
motion  and  demurrer  were  overruled.  The 
defendant  then  interposed  a  plea  of  the 
general  issue  and  a  plea  setting  up  that  It 
transmitted  the  message  promptly  and  used 
due  diligence  to  deliver  It  to  the  sendee,  hut 
failed  after  due  diligence  to  find  her,  and 
this  fact  was  communicated  to  Its  agent  at 
KendalWllle,  who  communicated  it  to  the 
sendee,  and  asked  the  sendee  for  a  better 
address,  which  was  not  furnished. 

The  court,  at  the  request  of  the  plaintiff, 
gave  the  following  charges :  Charge  1 : 
"If  the  Jury  believe  from  the  evidence 
that  plaintiff,  by  her  agent,  Frank  Lasb, 
paid  the  defendant  the  charge  for  sending: 
the  telegram  described  In  ber  complaint,  and 
that  the  defendant  negllgentiy  failed  to  de- 
liver said  telegram,  the  plaintiff  would  be 
entitied  to  recover  the  amount  of  said,  charges, 
and  in  addition  thereto  whatever  damages, 
not  exceeding  in  the  aggregate  the  amount 
sued  for,  the  Jury  may  believe  from  the  evi- 
dence she  Is  entitled  to  for  whatever  mental 
suffering  the  plaintiff  may  have  sustained  by 
the  defendant's  said  negligent  failure  to  de- 
liver said  telegram."  Charge  2:  "The  court 
charges  the  Jury  that  if  they  believe  from 
the  evidence  that  plaintlfTs  brother,  Frank 
Lash,  In  compliance  with  an  agreement  made 
with  plaintiff,  sent  for  her  the  message  de* 
scribed  In  the  complaint,  and  paid  to  the  de- 
fendant the  charges  for  sending  same,  this 
would  be  such  a  loss  or  damage  as  would  en- 
title plaintiff  to  recover,  if  the  Jury  further  be- 
lieve from  the  evidence  that  the  defendant  neg- 
ilgently  failed  to  promptly  deliver  said  mes- 
sage to  plaintiff."  Charge  8:  "The  court 
chains  the  Jury  that  they  have  the  right  to 
infer  mental  suffering  from  all  the  drcum- 
stances  in  the  case,  and  if  from  all  these 
circumstances  In  evidence  the  Jury  believe 
from  the  evidence  that  plaintiff  did  so  suffer, 
and  that  said  sufferings  were  the  proximate 
result  of  the  defendant's  negligence  in  fall- 
ing to  promptly  deliver  the  telegram  describ- 
ed in  the  complaint,  and  that  Frank  Lash, 
as  the  agent  of  plaintiff,  sent  said  telegram, 
the  Jury  should  consider  said  mental  sofler- 
Ings  In  determining  the  amount  of  damages 
the  plaintiff  would  be  entitled  to."  Charge 
4:  "If  the  Jury  believe  from  the  evidence 
that  plaintiff's  brother,  Frank  Lash.,  as  her 
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agent  an4  on  her  bdudf  and  tor  her  benefit, 
ddlvered  to  defendant  at  KendalMlle,  Ind., 
the  telegram  described  In  the  ctmiplalnt,  and 
paid  the  charges  for  transmlttlDs  same  to 
plaintiff  at  Birmingham,  Ala.,  and  that  de- 
fendant negligently  failed  to  deliver  said  tel- 
egram to  plaintiff,  your  Terdlct  most  be  In 
favor  of  plaintiff."  Charge  6:  "The  law  al- 
lows the  Jury  to  determine  from  all  the 
circumstances  proven  whether  or  not  the 
plaintiff  saffered  mental  anguish  or  pain 
from  the  failure  to  promptly  deliver  the 
telegraphic  message  described  In  the  com- 
plaint, and  if  they  believe  that  said  mental 
anguish  or  pain  was  the  proximate  result  of 
the  negligence  of  the  defendant  In  failing  to 
deliver  said  message  to  plaintiff  with  reason- 
able promptness,  the  Jury  should  compensate 
her  in  damages  for  said  mental  anguish  or 
pain." 

The  defendant  requested  the  following 
charges,  which  were  refused:  (1)  Affirmative 
charge  as  to  count  1.  (S)  Same  as  to  count  2. 
(4)  Same  as  to  count  3.  (6)  Same  as,to  count 
4.  (6)  "The  court  charges  the'  Jury  that  they 
are  not  authorized  to  award  more  than  nomi- 
nal damages  to  the  plaintiff  under  the  fli%t 
count,  If  they  find  that  she  Is  entitled  to  re- 
cover anything  under  that  count"  (7)  Same 
charge  as  to  the  second  couot  (9)  Same 
charge  as  to  third  count.  (8)  "If  the  Jury 
believe  trom  the  evldoice  that  the  plaintiff's 
brother,  Frank  Lash,  sent  a  telegram  to  the 
plaintiff  at  her  address  In  Birmingham  dur- 
ing the  evening  of  June  13th,  notifying  her 
of  her  father's  death,  and  that  the  same  was 
delivered  to  said  address,  the  plaintiff  cannot 
recover  in  this  action  more  than  nominal 
damages."  <10)  "If  the  Jury  believe  from  the 
evidence  that  Frank  Lash  sent  the  telegram 
referred  to  In  this  case,  and  that  he  sent  It 
as  agent  for  the  plaintiff,  yet  If  they  fur- 
ther believe  from  the  evidence  that  Frank 
Lash,  at  or  before  the  sending  of  the  telegram 
from  defendant's  office  In  Kendallvllle,  Ind., 
did  not  communicate  to  defendant  or  its 
agent  at  the  same  place  that  he  was  acting 
for  plaintiff  In  sending  said  message  or  tel- 
egram, then  the  Jury  cannot  find  for  the 
plaintiff  under  the  first  count  of  the  com- 
plaint" (11)  "If  the  jury  believe  from  the 
evidence  that  the  defendant's  messenger  boy 
used  or  made  reasonable  effort  under  all  the 
circumstances  of  the  case  to  find  plaintiff 
and  deliver  to  her  the  telegram  from  her 
brother,  they  must  find  for  the  defendant" 
(12)  "The  court  charges  the  jury  that  If 
they  believe  the  evidence  they  cannot  find 
for  the  plaintiff  more  than  nominal  damages." 

There  was  Judgment  and  VCTdlct  for  the 
plaintiff  In  the  sum  of  $500. 

George  H.  Fearona  and  Campbell  &  Walk- 
«,  for  appellant  B.  BC  Alien,  for  appelle& 

HARALSON,  J.  On  a  former  appeal  In  tills 
case.  It  waa  held  that  the  averments  In  Ihe 
complaint  alleged  a  cause  of  action  ex  con- 


tractu, and  not  ex  delicto.  The  plaintiff  on 
thla  trial  again  treated  the  complaint  as  one 
for  breach  of  contract,  and  the  defendant  so 
treated  It  by  Its  plea  of  non  asanmpslt  there- 
to, upon  which  Issue  was  taken.  The  action 
will,  therefore,  be  considered  as  an  actioa 
ex  contractu  on  appeal.  Manker  t.  W.  TJ.  T. 
Oo.,  137  Ala.  292,  84  South.  839. 

It  was  also  held  on  that  appeal,  ovamlicg 
cases  asserting  a  contrary  doctrine,  that  a 
principal  may  maintain  an  action  In  bis  own 
name  for  breach  of  contract  made  by  bis 
agent,  although  his  name  was  not  disclosed 
In  Bending  the  message.  That  concl'usIOD 
was  arrived  at,  after  mature  consideration  o; 
the  court  In  consultation.  We  are  now  asked 
to  review  the  latt^  decision  and  restore  the 
former  ones,  and  this  is  the  main  questioD 
on  this  appeal.  It  Is  anffldent  to  say,  that 
we  have  not  been  shown  any  reasons  we  caa 
approve  for  adopting  this  course,  and  we  de- 
cline to  follow  It,  and  reaffirm  what  was  de- 
cided In  that  case. 

It  is  also  contended  by  defendant,  that  la 
actions  of  this  character,  damages  for  mental 
Buffwlng  cannot  be  reooverad.  nila  conten- 
tion mU^bt  prevail  If  tba  action  were  ex 
delicto.  But  we  have  seen  that  the  action  1> 
one  of  assompslt,  baaed  nptm  the  breadi  of  a 
«mtract  to  d^ver  a  telegram.  In  which  case, 
tbB  breadi  of  the  contract  lieijag  shown  dam- 
ages for  mental  enfferlng  may  be  reoovered. 
hy  way  of  aggravallon,  and  thlft  when  the 
tacts  show  that  no  nune  tban  actual  nominal 
damages  may  be  recovered.  W.  n.  T.  Go.  v. 
Krichbaum,  132  Ala.  630,  81  Sooth.  007;  5 
Sfayfleld's  Dig.  262.  |  2. 

The  plaintiff  proposed  to  show  by  Blanche 
Benard,  and  the  court  allowed  her  to  testify, 
against  the  defendant's  objection,  "that  plain- 
tiff often  received  telegrams  and  letters"  at 
the  house,  and  at  the  address  of  witness,  wbo 
was  the  keeper  of  the  house  where  plaintiff 
boarded.  The  purpose  of  the  evidence  was  to 
show,  that  the  company  knew,  or  had  infor- 
mation of  the  residence  of  tbe  plaintiff,  and 
might  have  delivered  the  messsge  In  a 
reasonable  time,  If  it  had  made  diligent  ef- 
fort to  ascertain  her  wherealrauts.  This  evi- 
dence, for  that  purpose,  was  proper  to  be 
submitted  to  the  jury,  as  tmdlng  to  show 
that  fact 

This  witness  further  testified,  that  she  was 
In  the  house  when  the  telegram  was  rec^ved 
by  plaintiff,  "and  saw  her  crying."  The  de- 
fendant moved  to  exclude  the  words,  "and 
saw  her  crying,"  on  the  ground  that  they 
were  irrelevant  and  tocompetent  teatiroony. 
There  was  no  errw  in  ovemillng  the  ob- 
jection. The  evidence  was  competent  as 
tending  to  show  mental  suffering,  a  question 
propw  for  the  determination  of  the  Jury. 

Tlio  witness,  Lola  Smith,  shown  to  have 
known  plaintiff,  was  asked  whether  plalnt'ff 
ever  received  any  telegram  from  the  defend- 
ant company*  while  she  was  at  Miss  Blanche 
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Benard'8  booie,  to  whicb  question  objection 
-was  made,  on  tiie  ground,  In  snbstance,  tbat 
"meBsagee  may  be  delivered  by  one  mes- 
senser  knowing  where  the  party  resides, 
-when  the  defendant  does  not  necessarily 
know  the  residence."  The  evidence  was 
properly  allowed  tor  the  reason  given  for  al> 
lowing  a  similar  qneetton  pnqrannded  to  Htfli 
£enard. 

The  plaintiff  requested  the  court  to  give 
charges  numbered  from  1  to  S  inclaalv&  We 
lutve  examined  these  charges  and  fell  to  dis- 
cover any  error  In  them. 

The  defendant  requested  charges  from  1  to 
12  inclusive.  Prom  what  has  been  said  above, 
and  according  to  the  decisions  of  this  conrt, 
tiiese  charges  were  properly  refused. 

It  may  be  proper  to  say  of  the  eleventh 
charge,  that  It  ignores  any  reference  to  the 
knowle^  of  defendant  or  its  operator  of 
the  plalntltrs  whereabouts,  which  the  evl- 
doice  tends  to  establish,  and  the  failure  of 
def  endanlf  s  agent  to  make  known  to  the  mes* 
■engw  where  plaintiff  might  be  found. 
'Without  this,  the  charge  was  defective  and 
misleading. 

No  error  appearing,  let  the  judgmoit  be  af- 
firmed. 

Affirmed. 

WEAELBT.  O.  J.,  and  DOWDBLL  and 
BENSON.  JJ^  concur. 


OROSTHWAITH  T.  LEBUS. 

(Bnpreme  Court  of  Alabama.   April  10,  1906. 
Behei^iK  Denied  Jnne  90. 190a) 

1.  BBOKBBS  — PEBTOBlCAnO    Or    OONTB&OI  — 
BlOHT  TO  OOMMIBSIOH. 

Where  a  broker  was  anthorized  to  sell 
real  estate  for  not  less  than  a  specified  price, 
onethird  cash  and  tlie  balance  In  one  and  two 
years,  with  interest  at  6  per  cent.,  the  purchaser 
to  par  a  proportionate  amonnt  of  the  taxes 
for  the  current  year,  and  he  sold  the  property 
nnder  a  (xmtract  requiring  the  seller  to  furnish 
an  sbstract  of  title  at  ola  cost,  aud  aathor- 
hing  the  purchaser  to  pay  the  balance  "on  or 
before"  one  or  two  years,  the  contract  was  not 
a  compliance  with  the  broker's  aatbority,  and 
be  was  not  entitled  to  commission  thereon. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8. 
Cent  Dig.  Brokers,  S  72.) 

2.  EsroFPEL— Estoppel  in  Pais— Eleuhts. 

One  of  the  essential  elements  of  an  es- 
toppel in  pels  Is  knowledge  of  the  facts  on 
wnicli  the  estoppel  is  sought  to  be  predicated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Gent  Dig.  Estoppel,  i  128.] 

8.  SAUI— PaZSUHPTION. 

An  estoppel  in  i>ais  Is  never  presumed,  but 
moat  be  proved. 

tEd.  Note. — For  cases  in  point,  see  vol  19, 
Cent.  Dig.  Estoppel,  8  806.] 

Appeal  from  City  Court  of  Birmingham; 
C  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

Action  by  J.  D.  Crosthwalte  against  Lewis 
Lebns.  From  a  judgment  for  defendant, 
plaintiff  appealBL  AfBrmed. 


J.  A.  Mitehell  and  Frank  Deedm^er,  for 
appellant.  Underwood  &  Thach,  for  4H)dlee. 

T7S0N,  J.  This  cause  was  tried  by  the 
court  without  the  Intervention  of  a  Jury. 
The  action  Is  on  the  common  counto  to  recov- 
er commissions  tor  the  sale  of  real  estote. 
Two  defenses  are  invoked :  (1)  That  the  sale 
was  not  consummated  according  to  the  terms 
prescribed  by  the  principal;  and  that  the 
plaintiff  was  doing  a  real  estate  brokerage 
business  and  had  not  procured  state  and  coun- 
ty liceeoae  to  carry  on  such  business. 

The  terms  of  sale  prescribed  by  the  princi- 
pal are  oontalned  In  a  letter  fnmi  him  to 
plalntU^  and  may  be  briefly  stoted  as  fol- 
lows: *'!  will  let  you  sell  it  for  the  best 
price  you  can  get,  but  not  leas  than  (6,000.00, 
one-tblrd  cash,  balance  in  one  and  two  years, 
Interest  at  the  rate  of  6  per  cent  on  deferred 
paym^ts.  or  all  cash,  at  option  of  purchaser. 
*  *  *  Also  that  the  purchaser  pay  a  pro- 
poirtlonate  amount  of  the  taxes  for  the  cur- 
rent year."  The  plaintiff  procured  a  prospec- 
tive purchaser,  and  the  memorandum  of  sale 
was  as  follows  (after  describing  the  property 
and  acknowledging  receipt  of  |100  as  part 
payment) :  "It  Is  understood  that  the  price 
and  tonus  of  sale  are  as  follows :  Two  thous- 
and dollars  ($2,000.00)  cash  (less  the  $100.00 
here  receipted  for),  and  the  balance  of  four 
thousand  dollars  ($4,000.00)  evidenced  by 
notes,  $2,000.00  each,  payable  on  or  before 
one  and  two  years,  respectively,  and  bearing 
Interest  at  the  rate  of  6  per  centum.  •  •  • 
The  seller  to  furnish  at  hie  own  expense  an 
abstract  of  title  to  said  property.  [Signed] 
Lewis  Lebus,  per  J.  G.  D.  Crosthwalte,  Agent." 
The  sale  was  not  consummated;  the  seller 
refusing  to  make  deed  upon  the  terms  noted 
In  memorandum  of  sale. 

The  rule  Is  well  settled  tbat  a  broker  is  not 
entitled  to  commissions  until  he  has  perform- 
ed the  undertaking  assumed  by  him.  The 
right  to  compeusation  depends  upon  a  per- 
formance of  the  stipulations  and  conditions 
of  the  contract  of  agen<7,  and  the  broker 
must  act  strictly  according  to  the  authority 
conferred  upon  him  by  the  principal.  19  Cyc. 
pp.  240,  241,  and  notes.  Did  the  plaintiff  do 
this?  We  think  not  The  notes  for  the  de- 
ferred payments  were  to  be  made  payable 
on  or  before  one  and  two  years.  No  stipula- 
tion for  a  payment  of  a  proportionate  part 
of  the  taxes  for  the  current  year  was  con- 
templated, and  the  seller  was  to  furnish  an 
abstract  of  title  at  bis  costs. 

The  question  to  which  an  objection  was 
sustolned  did  not  hypothesize  the  terms  of 
sale  upon  which  defendant  agreed  to  sell  the 
property,  but  contained  entirely  different  stip- 
ulations from  those  prescribed  by  'him. 
There  was,  therefore,  no  error  In  the  ruling 
of  the  court  One  of  the  essential  ingredi- 
ents of  an  estoppel  in  pals  Is  knowledge  of 
the  facts  upon  which  the  estoppel  is  sought 
to  be  predicated.  No  such  knowledge  on  the 
part  of  the  defendant  was  shown.  On  the 
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contrary,  it  appears  tliat  dtfmdant  was  not 
Informed  bj  plaintlfl  Oat  the  attm^tBd  sale 
by  Lim  was  upon  terms  dUferent  from  thoae 
prescribed  by  defraidant  Indeed,  It  aj^iears 
tbat  defmdant  for  tbe  first  time  learned  of 
this  difference  after  tbts  action  was  com- 
menced-  An  estoppel  Is  never  presumed,  bnt 
most  be  proven. 

Entertaining  these  views,  It  Is  unnecessary 
to  consider  the  other  asslgnmente  of  error. 

Affirmed. 

WBAKLET.  G.  J.,  and  SIMPSON  and  AN- 
OBBSON,  JJ.,  concur. 


THOMAS  T.  TILLST  et  al. 

(Snprone  Conrt  of  Alabama.    May  9,  1006. 
Rehearing  Denied  June  SO,  1906.) 

1.  WiraEBSn— TBANBACnON  WITH  DIOBASBD 

Person. 

Id  aa  action  to  eatablisb  a  gift,  the  donee 
was  iccompeteat  to  testify  to  wliat  occurred 
between  himself  and  the  donor,  aloce  decease^ 
concerning  the  making  of  the  gift,  as  provWed 
by  Code  1896,  S  1794. 

[Ed.  Note. — ^For  cases  in  Mint,  see  ToL  50, 
Cent.  Dig.  Witnesses,  |  664.r 

2.  Oirrs— BuBDEH  of  Pboof. 

In  a  suit  to  establish  a  gift,  alleged  to  have 
been  made  by  a  person  since  deceased,  the  bai^ 
den  la  on  the  alleged  donee  to  show  by  clear 
and  convincing  proof  that  the  subject  of  the 
gift  had  passed  to  him  by  a  valid  and  effective 
gift. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts.  |  81.] 

8.  Saub  —  Odt  Intkb  Vivos  —  QuAimnc  or 
Fboov. 

Where  a  claim  of  gift  inter  vivos  is  not 
asserted  until  after  the  death  of  the  donor, 
the  evidence  In  support  thereof  mast  be  as 
clear  strcmg,  and  convincing  as  In  a  gift  causa 
mortis. 

4.  Sams— Deuvkbt. 

In  order  to  constitote  a  completed  gift 
of  personal  property,  it  Is  necessary  that  the 
article  be  delivered  to  the  donee. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Gifts,  S  29.] 

5.  Bamb — SuinciENCT. 

The  admissions  of  a  deceased  donor,  while 
admissible,  are  Insufficient  to  establiflb  a  com- 
pleted gift. 

[Ed.  Note.— For  cases  in  point,  see  voL  24, 

Cent  Dig.  Gifts,  {  96-1 

a  Saub. 

In  a  suit  to  establish  a  gift  Inter  vivos 
after  the  death  of  an  allied  donor,  evidence 
held  Insaffldent  to  establish  the  gift 

Appeal  from  Chancery  Court,  Tuscaloosa 
County;  A.     Benn^  Chancellor. 

"To  be  officially  reptHied." 

Bill  by  J.  M.  Thomas  against  a  A.  Tllley 
and  others.  From  a  decree  In  favor  ct  de- 
fendants, complainant  appeals.  Affirmed. 

Henry  Fltts,  for  appellant  Daniel  Collier 
and  M.  T.  Onn<md,  for  appellee  Meadows. 
H.  A.  Jones,  for  appellee  SuUivant 

SIMPSON,  J.  The  original  and  amended 
bills  In  tbe  case,  filed  by  appellant,  set  up 
the  claim  that  J.  W.  Thomas,  the  father  of 


tbe  eompbUnant,  X  M.  aSuanas,  In  his  life- 
time gave  to  oomplalnant  a  certain  note  and 
mortgage,  which  la  admitted  to  be  dac^  by 
J.  L.  Tllley  and  0.  A.  Tllley,  defendants; 
and  the  prayw  is  that  the  conrt  eatabllah  the 
transfer  as  valid  and  foreclose  the  in<Ktgag& 
Tbe  widow  and  heirs  of  said  J.  W.  Thomas 
controvert  the  fact  of  the  assignment  and 
transfer  of  said  note  nnd  mortcnge. 

Hie  testlnKHiy  for  tbe  complainant,  beyiwd 
his  own,  which  was  properly  objected  to 
as  violative  of  section  1704  of  the  Code  of 
1896,  was,  first  by  the  wife  of  the  complain- 
ant, who  testified  that,  shortly  after  the  ex»- 
cntlMi  of  tbe  Tllley  mortgage.  John  W.  Thom- 
as told  hw  that  he  had  sold  the  land  to  Tllley 
and  taken  the  mortgage.  In  ordw  that  he 
might  give  It  to  complainant;  also  tttat  m 
<me  occasion  her  said  husband  and  his  fath^ 
came  to  her  home  together;  that  her  hus- 
band had  the  mortgage  and  note,  and  handed 
It  to  her,  telling  her  to  put  It  away;  that  she 
placed  It  In  a  trunk,  where  It  remained  nntU 
tittet  the  death  of  J.  W.  Tliomas;  that  other 
papws  of  3.  W.  Thomas  were  snbseqii«itty 
brought  bj  her  husband  and  placed  In  the 
same  trunk,  which  are  not  claimed  by  said 
J.  M.  Thomas;  that  on  the  occasion  in  qnes- 
tlon  said  J.  W.  Thomas  remained  at  his 
said  son's  house  from  Friday  evening  until 
Monday  morning,  and  told  her  several  times 
"that  he  had  given  fbe  paper  to  Johnny." 
and  as  he  was  leaving  told  her  not  to  let 
John  (her  husband)  forget  to  get  other  papers 
which  he  had  left  at  the  courthouse,  and  he 
told  her  again  as  he  was  leaving  tbat  he  had 
given  the  mortgage  to  John.  Tbe  note  and 
mortgage  were  on  one  paper,  and  were  not 
Indorsed  by  said  J.  W.  Thomas.  A  son  of 
the  complainant,  20  years  of  age,  testified 
that  he  remembered  when  hts  grandfather 
came  to  the  house  with  his  father,  and 
heard  him  tell  his  mother  "that  he  bad  glvoi 
the  Tllley  mortgage  to  my  father.  In  the 
courthouse."  The  witness  BIchard  Malone 
testified  that  John  W.  Thomas  told  him  on 
one  occasion  tbat  he  was  going  to  give  some 
notes,  which  J.  L.  Tllley  and  another  had 
made  to  him,  to  his  son  John  M.  Thomas, 
because  he  had  never  given  him  anything, 
and  tbat  he  believed  he  (J.  W.)  would  not 
live  long.  He  never  beard  him  say  tbat  be 
bad  given  them.  He  states  tbat  said  J.  W. 
Thomas  made  this  statement  to  him  once 
when  he  was  going  to  market  at  Tuscaloosa, 
and  another  time  at  said  J.  W.  Thonms* 
home,  and  that  witness'  wife,  Rozie  Malone. 
was  present  on  the  latter  occasion. 

Gilbert  Meadows,  a  witness  for  the  de- 
fendants, a  son-tn-law  of  J.  W.  Thomas, 
testified  to  a  conversation  with  said  decedent 
In  January  or  February,  1901,  not  long  be- 
fore bis  death,  In  which  said  Thomas  wished 
him  to  take  care  of  the  Till^  mortgage  and 
other  papers  for  him.  W.  K.  White,  a  wit- 
ness for  the  defendants,  testified  to  a  o<»n- 
versation  In  tbe  preoence  of  himself  and 
Capt  James  White,  betweoi  J.  W.  Thomas 
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and  bis  son,  J.  M.  Thomas,  Bhortiy  after  the 
TlUey  mortgage  was  made,  in  which  said  son 
was  trying  to  i>ersaade  his  father  to  let  blm 
have  the  Tllley  land,  or  land  notes,  and  the 
father  replied  that  he  could  not  let  him  have 
the  property,  becanse  It  would  be  doing  too 
much  for  one  child  and  none  for  the  rest 
He  testified,  further,  that  said  J.  W.  Thomas 
came  to  the  camp  where  witness  and  said 
Gapt  White  were  on  that  night,  and  bad  a 
conversation  witb  said  Capt.  White,  in  which 
Thomas  said  that  be  did  not  let  his  son  have 
the  Tllley  notes  or  land,  and  that  he  was  go- 
ing to  treat  all  bis  children  alike.  Francis 
Oooper,  witness  for  defendants,  testified  to  a 
conversation  with  J.  W.  Thomas,  shortly  be- 
fore be  died.  In  which  said  Thomas  said  that 
he  had  not  given  the  Tllley  mortgage  and 
other  papers  to  bis  son,  but  bad  merely 
placed  them  in  bis  bands  to  take  care  of 
them  for  him,  as  he  was  afraid  his  wife 
would  destroy  tbem.  Alabama  Sulllvant 
formerly  the  widow  of  J.  W.  Thomas,  testi- 
fied to  a  conversation  between  the  father  and 
son,  Just  before  the  former  died,  In  which 
the  father  told  his  son  that  be  wished  this 
Tllley  mortgage  to  be  divided  between  said 
witness  and  said  J.  M.  Thomas  and  bis  two 
girl  children.  Three  witnesses  testified  that 
Gapt.  James  White  died  before  the  time  fixed 
by  W.  R.  White  for  the  conversation  be- 
tween- said  J.  W.  Thomas  and  said  Capt. 
James  White.  Wllley  Sulllvant  testified  in 
a  general  way  to  hearing  John  W.  Thomas 
say  be  was  going  to  do  something  for  his  son 
J.  M.,  and  giving  reasons  therefor. 

The  testimony  as  to  the  mental  condition 
of  J.  W.  Thomas  was  confilctlng,  and  prob- 
ably not  sufficient  to  show  that  be  was  in- 
capable of  sensibly  disposing  of  his  property. 
The  burden  of  proof  was  upon  J,  M.  Thomas 
to  show  by  clear  and  convincing  proof  that 
the  note  and  mortgage  which  John  W.  Thom- 
as held  against  Tllley  had  passed  from  said 
J.  W.  to  him  by  a  valid  and  effective  gift. 
"The  quantum  of  proof  requisite  to  support 
a  gift  in  any  case  Is  that  which,  taking  Into 
consideration  the  situation  and  relation  of 
the  parties  and  the  nature  of  the  subject- 
matter  of  the  gift,  clearly  and  fully  estab- 
lishes every  fact  necessary  to  constitute  a 
valid  and  complete  gift"  14  Am.  &  Slug. 
Ency.  Law  (2d  Ed.)  p.  It  Is  stated, 

also,  that  where  the  claim  is  not  asserted 
until  after  the  death  of  the  donor  the  evi- 
dence must  be  as  clear,  strong,  and  convin- 
cing as  In  a  gift  causa  mortis.  Id.,  and 
note  4. 

It  is  undoubtedly  the  law  that  In  order  to 
constitute  a  completed  gift  of  personal  prop- 
erty, it  Is  necessary  that  the  article  be  de- 
livered to  tbe  donee.  In  an  early  case  In  this 
court  where  a  special  verdict  was  found 
that  O.  bad  executed  a  deed  conveying  slaves 
to  his  son,  and  the  jury  further  found  that 
"a  formal  delivery  of  tbe  slaves  was  subse- 
quently made."  tbe  court  held  that  not 
euongh  to  Jnstl^  a  Judgment  In  favor  of 


said  d(Hiee,  hat  reversed  the  case,  tn  cvder 
that  a  venire  facias  de  novo  could  be  issued. 
Sewall  T.  Olldden.  1  Ala.  52.  Again,  where 
a  father  called  a  negro  woman  Into  the  yard 
where  his  daughter  was,  called  witnesses, 
and  said,  "In  the  presence  of  you  all,  I  give 
this  negro  to  my  daus^ter  Mary,"  and  al- 
though he  bad  previously  declared  bis  Inten- 
tion to  do  so.  and  afterwards  ref ^ed  to  his 
having  given  the  slave  to  bis  daughter,  this 
court  held  that  this  transaction  lacked  the 
essential  constituent  of  d^lvery  to  make  the 
gift  complete,  as  the  daughter  was  young, 
living  with  her  father,  and  the  slave  re- 
mained with  htm  also.  Sims  v.  Sims,  2  Ala. 
117.  The  case  of  Blakey  v.  Blakey's  Heirs,  9 
Ala.  391,  went  off  on  the  point  that  the  party 
claiming  tbe  gift  failed  to  produce  a  deed  of 
gift  which  he  claimed  to  have,  and  that  the 
declaratl<m8  oC  the  deceased  were  contradic- 
tory, and  that  It  did  not  appear  that  be  parted 
with  the  possession  or  the  right  to  exercise 
control.  In  the  case  of  Hunley  v.  Hunley,  16 
Ala.  91,  tbe  slaves  were  worked  on  tbe  farm 
of  the  children's  father,  in  connection  with 
those  of  tbe  grandfather,  who  lived  with 
his  son,  and  the  grandfather  had  frequently 
declared  that  be  "had  given  tbem"  to  said 
grandchildren;  that  they  belonged  to  tbem; 
and  said  grandfather  and  other  members  of 
tbe  family  frequently  pointed  them  out  as 
the  slaves  which  be  bad  given  to  said  grand- 
children. Said  children  frequently  claimed 
said  slaves  as  theirs,  In  tbe  presence  of  their 
said  grandfather,  and  It  seemed  to  be  gen- 
erally recognized  In  tbe  family  that  said 
slaves  belonged  to  said  grandchildren.  The 
grandfather  said  he  had  given  them  to  said 
grandchildren  and  intended  to  have  a  deed 
recorded  to  that  effect  This  court  held  that 
tbe  transaction  was  wanting  in  tbe  "essential 
inprcdient  to  consummate  tbe  gift  namely, 
the  delivery  of  the  property."  While  the 
children's  father  had  possession  of  the  slaves, 
the  court  says  there  was  "no  evidence  thnt 
they  were  delivered  to  him  for  any  such 
purpose,"  and  that  such  declarations  ("that 
be  bad  given  the  slaves  to  the  children") 
"cannot  constitute  a  valid  gift.  In  the  ab- 
sence of  proof  of  actual  delivery."  15  Ala. 
104.  In  the  case  of  Wheeler  v.  Olasgow,  97 
Ala.  700,  11  South.  758.  tbe  certificate  of  de- 
posit was  Indorsed  and  delivered  to  the  donee, 
and  a  witness  testified  that  the  donor  used 
words  of  gift  when  he  handed  the  same  to 
the  donee.  97  Ala.  7<e,  11  South.  758.  Other 
authorities  hold  that  admissions,  while  ad- 
missible, are  not  snfilclent  to  establish  a 
completed  gift  14  Am.  ft  fteg.  Ency.  Law 
(2d  Ed.)  p.  1051;  Rooney  v.  Minor,  66  Vt  627. 
And  another  case  holds  that  even  where  the 
donee  was  already  In  possession,  there  should 
be  a  delivery  to  him  at  the  time  of  donation. 
Allen  T.  Allen  (Mlnii.)  77  N.  W.  667,  74  Am. 
St  Rep.  442. 

Realizing  how  easy  It  is,  after  the  death 
of  the  supposed  domw.  to  gather  up  de- 
tached expressions,  particnlarly  In  the  pies- 
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enc«  of  Interarted  vHneases.  we  recognize 
tbe  wlBdom  of  die  mle  tiiat  Btrict  proof 
sbonid  be  made  of  ell  the  ingredients  of  a 
perfected  gift  before  the  same  can  be  estab- 
llBbed.  While  In  this  case  the  proposed 
donee  had  poesessUn  ot  the  paper,  yet  It  Is 
proved  at  the  same  time  that  he  had  all 
the  other  inpera  of  the  decedent  in  the  same 
tnmk,  merely  for  oafe-keepliig,  and,  while  it 
la  not,  In  every  sense,  absolutely  necessary 
that  a  note  slionld  be  indorsed  (to  pass  from 
one  to  another),  yet  it  is  significant  In  this 
case  as  a  ctrcnmstance.  In  addltl<ai,  it  may 
be  noted  that  even  the  declarations,  sndi  as 
they,  were  contradictory.  We  bold  that  the 
evidence  In  this  case  was  not  snffldent  to 
establish  the  gift,  and  tba  decree  of  the 
court  is  affirmed, 
jjifflnneda 

WBAKLBY.  a  J.,  and  and 
ANDBKSON,  JJ.,  concur. 


HUGGINS  V.  SOUTHERN  RT.  CO. 
(Sapreme  Coart  of  Alabama.   June  13,  1006.) 

1.  Master  akd  Sbbvant— Injobiks  to  Sebv- 

AHT— ACTION  —  PLBADINO  —  PLEA,  —  SUFFI- 

caaat. 

In  an  action  fbr  in|nrles  to  a  brakeman 
defendant  filed  a  plea  that  plaintiff  was  gaWtj 
of  contributory  negligence,  in  that,  haTine  con- 
tracted with  defoidant  that  under  no  circum- 
stances vould  be  couple  cars  except  with  a 
stick,  in  violation  thereof  he  went  between  cars 
to  couple  them  without  a  stick,  when  he  was 
injnreo.  Plaintiff  demurred  to  tbe  plea  on 
the  grounds  that  It  set  forth  a  contract  and 
alleged  a  violation  thereof,  yet  the  facta  set 
out  did  not  show  a  violation;  that  the  plea 
failed  to  allege  that  the  coupling  could  have 
becoi  made  with  a  stick ;  that  the  coupling  could 
not  have  been  made  without  going  between  the 
cars;  that  the  plea  failed  to  show  that  plain- 
tiff  knew  that  an  ragine  was  attached  to  a 
train  of  cars  and  was  approadiing  when  he 
went  in  between  the  cart;  that  the  contract 
relied  on  was  in  contravention  of  Ck>de  1896, 
{  1749,  in  relation  to  the  liability  of  employers 
for  n^llgence,  and  opposed  to  public  policy ; 
that  the  plea  showed  on  its  face  that  it  was 
an  arbitrary  rule  to  require  one  seeking  em- 
ployment to  sign  a  contract  such  as  the  one 
in  qneatlon.  It  being  a  fraud  for  the  purpose  of 
escaping  liability  for  Injury;  and  that  the 
plea  failed  to  specify  the  facts  which  consti- 
tuted plaintiff's  negligence.  Held,  that  tbe 
plea  was  not  subject  to  sndi  grounds  of  de- 
murrer. 

2.  Sake. 

In  an  action  against  a  railroad  for  In- 
juries to  a  brakeman,  a  plea  charging  that 
plaintiff  went  to  between  cars  to  make  a  coup- 
ling when  it  was  unnecessary,  and  that  his 
going  between  the  cars  was  the  proximate  cause 
of  htB  injury,  was  good. 
8.  Saue— Replication, 

In  an  action  for  injurlea  to  a  brakeman, 
a  plea  alleged  contributory  negligence  in  going 
between  cars  to  make  a  coupling  when  It  was 
unnecessary,  and  that  such  going  between  the 
cars  was  the  proximate  cause  of  the  injury.  Plain- 
tiff replied  that  the  coupling  could  not  have  been 
made  without  going  between  the  cars  and  that 

elaintiff  bad  been  ordered  to  make  the  coupling 
y  his  superior  employfi.   Defendant  demurred 


to  the  replication  on  the  ground  that  It  wu 
not  alleged  that  defendant^  employ^  who  ot- 
dered  plaintiff  to  make  tbe  ooupling  bad  an; 
right  to  abrogate  the  mle  prohibiting  employes 
from  going  between  cars  to  couple  them,  and 
that  the  fact  that  It  was  necessary  for  him  to 
go  between  the  ears  to  make  the  oonpline  did 
not  authorise  the  breaking  of  the  role.  HrU, 
that  the  demurrer  was  properly  sastained,  be- 
cause of  the  failure  of  tne  replication  to  show 
that  the  order  was  given  by  one  who  had  au- 
thority to  order  a  violation  of  the  rule. 

4.  PLBADINO — ^AlCXNDUENTS — COHPLAIRT. 

The  only  limitation  upon  the  right  of  plain- 
tiff to  amend  tbe  complaint  at  any  time  before 
the  cause  is  finally  submitted  to  the  jury  ii 
that  the  form  of  the  acCl<m  most  not  be  chaagcd 
and  that  there  must  be  no  substitution  of  a 
new  cause  of  action. 

[Ed.  Note. — For  esses  In  point,  see  voL  39^ 
Cent.  Dig.  PleadlngTlr  68ft-TO,  710-714] 

6.  Appeal  —  Habulbss  Esbob— Pleadzhos— 

Amendicents. 

Error  in  denying  an  amendment  to  a  com- 
plaint Is  harmless,  if  the  amendment  is  but  a 
repetition  of  matter  in  the  original  oomplaint 

[Ed.  Note^Fw  eases  In  point,  see  voL  3. 
Oent.  Dig.  Appeal  and  Error,  H  4106,  410T.1 

6.  Pleading — ^Akendubnts— Goupl.aint. 

Where,  in  an  action  for  injuries  to  a 
brakeman,  tbe  negligence  charged  in  the  original 
complaint  on  the  part  of  a  superior  emplojA 
was  that  be  n^Iigently  ordered  plaintiff  to 
couple  certain  cars  and  signaled  the  engineer 
to  back  up  while  plaintiff  was  between  tbe 
cars,  and  there  was  also  an  allegation  of  wan- 
tonness on  the  part  of  the  superior,  it  was 
not  error  to  permit  an  amendment  setting  op 
that  the  superior  negligently  allowed  t£e  can 
to  run  back,  as  it  was  no  repetltimi  or  substi- 
tution of  tbe  original  complamt. 

7.  Masteb  and  Sebvaht— iNJtiszn  TO  Snv- 
ANT — Question  fob  Jubt. 

In  an  action  for  injuries  to  a  brakonsn, 
held  a  (juestlon  for'  the  jury  whether  there  was 
negligence  on  the  part  of  plaintiff's  superior 
employ^  in  failing  to  signal  tne  engineer  to  sto{t 
or  slacken  the  speed  of  the  engine  and  cars  be- 
fore strlkhig  detached  cars  while  plaintiff  wai 
between  them  endeavoring  to  malm  a  coupling. 

[Ed.  Note. — For  esses  in  point  see  voL  H 
OenL  Dig.  Master  and  Servant.  I  1090.] 

8.  EVIDENCH^-OPtNIOR  EviDKNCB— MECHANIC- 
AL Devices. 

In  an  action  for  injuries  to  a  brakemaa 
it  was  proper  to  permit  a  railroad  man  to  gin 
an  opinion  as  to  what  ears  eonld  be  coupled 
without 'going  between  them.  ' 

[Ed.  Note. — For  cases  in  point,  see  voL  21^ 
Oent  Dig.  Evidence,  S  2323.] 

9.  WiTNESSEa—OBOBS-ExAiaNATiON— Scope. 

Where,  In  an  action  for  injuries  to  a  tnrake- 
man  while  coupling  cars,  a  witness  for  j^in- 
tiff  had  testified  on  direct  lamination  as  to 
what  cars  could  be  coupled  without  going  be- 
tween them,  defendant  had  the  right  to  the 
opinion  of  the  witness  on  cross-examination  as 
to  whether  It  was  neoessary  to  go  betwew  tbe 
cars  in  question. 

[Ed.  Note.— For  cases  in  point  see  voL  BO, 
Gent  Dig.  Witnesses,  |  SSlH 

10.  Masteb  and  Sebvaniv-Injubt  to  Seev- 
ANT—BviDENOE— Cause  of  Injubt. 

In  an  action  for  injuries  to  a  brakeman 
while  between  cars  endeavoring  to  oonple  tiiem. 
there  was  no  error  In  permitting  a  witness  to 
testify  as  to  the  condition  of  certain  cars  and 
in  permitting  him  to  describe  the  couplings; 
It  appearing  that  the  numbers  of  such  cars  cor 
r^mnded  with  the  two  between  which  plain- 
tiff was  injured,  as  identified  by  another  com- 
petent witnesik 


Digilized  by 


Google 


Ala.) 


'fiQGOINS     SOUTHERN  BT.  CO. 


857 


11.  Sams— OORTBIBUTOBT  NEGuaraOB  —  Dxa- 
onomrai  or  Oaoxas. 

Id  an  action  for  Injnriee  to  a  brakeman 
while  between  can  endeavoring  to  coaple  them, 
it  was  proper  to  permit  plaintiff's  snperinten- 
dent  to  testify  as  to  what  he  told  plaintlfF  aboat 
going  between  can  the  day  he  started  to  work, 
and  of  his  calling  plaintiff's  attention  to  rules 
whereby  aerrantfl  were  forbidden  to  go  be- 
tween cars. 

[Ed.  Note. — For  cases  hi  point,  see  toI.  34, 
Gent  Dig.  Master  and  Serrant,  ||  940.  947.] 

12.  BviDincB— Opihioii  Btidekob— Mkchaii- 
lou  Drnon. 

In  an  action  for  Injuries  to  a  brakonan 
while  between  cars  endeavoring  to  couple  them, 
it  was  proper  to  permit  plaindtCs  superintend- 
ent to  testify  that  the  cars  could  have  been 
Gonpled  without  plaintiff  going  between  them. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  2823.] 

13.  Savk— ADifissions— AoquiESOCNOK. 

In  an  action  for  injuries  to  a  servant,  there 
was  no  error  in  admitting  In  evidence  a  state- 
ment in  regard  to  the  accident  though  it  was 
not  signed  by  plaintiff,  where  one  who  bad 
signed  it  testiSed  that  while  plaintiff  declined 
to  algo  It.  it  was  read  over  to  him  and  he  ad- 
mitted that  it  was  correct. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Eviduice,  |  770.] 

14.  Trial  —  InsTBUcnonfl  —  Oonfobicitt  to 
Evidence. 

Where,  In  an  action  for  Injuries  to  a  serv- 
ant, there  was  no  evidence  of  wantonness  on  the 
part  of  plaintiff's  superintendent  growing  out 
of  any  act  or  omisHion  set  ont  In  the  complaint. 
It  was  proper  to  refuse  a  regaested  instruction 
to  the  effect  that,  though  defendant  was  only 
charged  with  simple  negligence,  yet  if  evi- 
dence bad  been  Introduced  without  objection 
showing  defendant  gnilty  of  wanton  or  willful 
n^lfgence  on  account  of  the  acts  of  plaiDtiff's 
luperintendent  the  variance  might  oe  disre- 
garded and  a  verdict  rendered  for  plaintiff  on 
account  of  the  willful  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  506,  601-603.1 

15.  Masteb  and  Sebv  ant— Iff  jury  to  Seev- 

ANT— INSTBUOTIONB— PBOXIMATI  OAUSB. 

In  an  action  against  a  railroad  for  Injuries 
to  a  brakeman,  plaintiff  requested  an  instruction 
to  the  effect  that  If  the  cars  between  which 

Slalntiff  was  injured  were  Id  a  defective  con- 
ition,  and  defendant  knew  of  the  defects  and 
failed  or  refused  to  put  the  cars  in  good  con- 
dition within  a  reasonable  time,  plaintiff  was 
entitled  to  recover.  Held,  that  the  inatmction 
was  properly  refused  as  seeking  to  recover,  ir- 
respective of  whether  the  defect  was  the  proxi- 
mate cause  of  the  Injory. 

16.  Save  —  In JUBiEB  to  Sebtant— Obiob^- 

Effect. 

Where  the  rules  of  a  railroad  company  pro- 
hibited brakemen  from  going  between  cars  to 
couple  them,  an  order  to  a  brakeman  from  hla 
mperlntendent  to  conple  certain  can  was  no 
Implied  order  to  go  between  them. 

17.  Dakaqes— Pebsonal  Injubibb. 

In  an  action  for  Injuries  to  a  servant  a 
nqnested  instmction  that  in  case  of  defendant's 
guilt  plalnUff  was  entitled  to  ncover  what  hla 
aervicea  had  been  proven  to  be  worth  from  the 
time  of  hta-faijory  to  the  time  he  might  reason- 
ably expect  to  live,  less  what  he  could  earn  In 
his  present  condition,  was  properly  refused. 

[Ed,  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  |  237.] 

18.  Sain. 

In  aa  action  for  injuries  to  a  servant  it 
was  proper  to  refuse  an  Instruction  that  one 


element  of  damages  waa  wounded  feelings  of 
the  plaintiff,  his  phydeal  and  mental  mfferlng, 
and  that,  while  there  was  no  measure  of  proof 
of  such  damages,  it  was  a  matter  of  lnfu«nct 
to  be  drawn  by  the  jury  from  the  manner  and 
carelesRiesB  of  the  wrong. 

19.  H abtbb  and  SiBTAifT— Pboxiuatc  Oausi 
or  InJTTBin— OOIfTBIBTrTOBT  Neoliobnce. 

Where  a  brakeman  was  nefiligent  In  going 
between  cars  while  In  motion,  he  could  not  re- 
cover for  injuries,  though  the  engineer  waa  neg- 
ligent In  backing  the  can  at  an  nnnanal  and 
excessive  speed, 

[Ed.  Note.^ — ^FoT  cases  In  pcrfnt,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  i  66&] 

20.  Sahb  —  iNmuGTXons  —  Wanton  Nsax.i- 
oence  or  FsEXOW  Sbbvaut— Cohtbibutobt 
Neouobncb. 

It  waa  proper  to  charge  that  nnless  the 
engineer  was  gnilty  of  willful  or  wanton  negli- 
gence In  backing  his  engine  and  cars  at  a  great 
and  dangerous  speed,  and  was  conscious  ot  the 
fact  at  the  time  that  his  act  was  likely  to  re- 
sult In  an  injury  to  plaintiff,  plaintiff  could  not 
recover  for  toe  negl^nce  of  the  engineer. 

[Ed.  Note.) — For  cases  In  point,  aee  toL  84, 
Cent  Dig.  Uaater  and  Servant,  |  635.] 

21.  Tbial— iNSTBTTOnoNS— Faelubb  or  Bvi- 

DBRCK  ON  OkBTAIN  POINTS. 

In  an  action  for  injuries  to  a  servant  while 
betwem  can  endeavoring  to  couple  than,  It  waa 
not  reversible  error  to  instruct  that  there  vras 
no  evidence  that  any  custbm  among  brakemen  of 
going  between  moving  cars  was  known  to  and 
acquiesce  in  by  defendant,  and  that  then  waa 
no  evidence  that  the  rule  prohibiting  employ^ 
from  going  between  moving  can  to  ooDple  them 
had  been  rescinded  or  abandoned. 

22.  Masteb  and  Sebvant  —  Ruim  or  En- 

FLOrUENT— RRASONABLENEBS. 

A  rulo  of  a  railroad  company  prohibiting 
employte  from  going  in  between  moving  can 
to  couple  or  uncouple  them  while  In  motion  is 
reasonable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Master  and  Servant.  S  2S5.] 

28.  Same— CoNTBiBtTTOBT  Nboliqencb  —  Op- 
eration or  Railroad. 

Where  a  rule  of  a  nilroad  prohibited  em- 
ployes from  going  between  moving  can  to 
couple  them,  a  brakeman  was  guilty  of  con- 
tributory negligence  in  going  between  moving 
cars  If  the  can  could  have  been  coupled  with- 
out hia  so  doing. 

[Ed.  Note.— For  eases  in  point  aee  Ttd.  84. 
Cent  Dig.  Master  and  Servant  S  767.] 

24.  Same— NEOLTexNca  or  Wkumw  Sebvant 
—Acts  CoNsnruTiKO  NEauoBHOT— Pboxi- 
MATE  Cause. 

Where  a  brakeman  signaled  the  engineer  to 
back  his  train  while  the  brakeman  was  stand, 
log  on  the  outside  of  the  track,  and  the  engineer 
backed  the  train  In  the  approved  manner,  and 
before  the  can  reached  those  to  which  they 
were  to  be  coupled  the  brakeman  went  In  be- 
tween them,  and  as  soon  as  the  engineer  dis- 
covered such  fact  he  used  every  means  to  stop 
his  train,  but  was  unable  to  do  to  in  time  to 
avoid  injuring  plaintiff,  plaintiff  could  not  re- 
cover. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  |  79ft] 

20.  Sahb— Pboxiicatb  Cause. 

When  an  engineer,  In  moving  cars,  wa» 
taking  his  ^tpals  from  a  brakeman,  and  did 
not  see  any  signals  given  by  a  superintendent, 
and  the  brakeman  was  injured  by  being  caught 
between  the  cars,  he  could  not  recover  for  any 
negligence  of  the  superintendent. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  8  858.] 
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20.  SAHS— RnXXS— GUSTOU ABT  YlOUTION. 

Where  It  was  contrary  to  the  rules  of  a 
nflroad  for  employ^  to  go  between  can  In 
order  to  make  couplings,  a  custom  among  the 
employes  riolative  of  Uie  rule  was  not  binding 
upon  the  road,  unless  it  was  known  to  the  road, 
and  acquiesced  In,  or  had  prevailed  for  so  long 
a  time  that  the  road  was  bound  to  know  it 

[Ed.  Note. — For  cases  in  point,  sfe  vol.  34, 
Cent.  Dig.  Master  and  SLTrant.  S  2S7.] 

Appeal  from  City  Court  of  BeBSemer;  B.  O. 
Jones,  Judge. 

"To  be  officially  reported." 

Action  by  Joseph  Hugglns  against  the 
Southern  Railway  Company.  From  a  judg- 
ment In  favor  of  defendant,  plalntlfC  appeala 
Reversed  and  remanded. 

TblB  was  an  action  by  appellant,  who  sues 
under  the  employer's  liability  act  for  dam- 
ages received  while  coupling  cars  In  defend- 
ant's yards  at  Selma.  The  first  count  avers 
a  defect  in  the  ways,  works,  plant,  and  ma- 
chinery, etc.  The  second  count  avers  the 
negligent  order  of  one  Porterfleld,  as  superin- 
tendent, while  in  the  exercise  of  auch  super- 
intendence. The  third  count  avers  the  negli- 
gence of  Bald  Porterfield,  while  in  the  ex- 
ercise of  superintendence.  In  negligently  giv- 
ing the  engineer  signal  to  back  up  the  train 
at  a  great  rate  of  speed  while  the  plaintiff 
was  coupling  cars.  The  fourth  count  Is  a 
practical  repetition  of  the  third  count  The 
fifth  count  attributes  the  negligence  to  B.  O. 
Harris,  the  engineer  in  charge  of  the  train, 
In  negligently  mnnlng  the  engine  back 
against  the  cars  at  a  great  rate  of  speed. 
The  slxUi  coont  1b  a  repetition  of  the  fifth 
count 

The  defendant  filed  a  numbw  of  pleas, 
among  them  the  following:  Plea  6:  "The 
defmdant  for  further  answer  to  the  first, 
second,  third,  and  flfHi  connta  of  the  com- 
plaint, says  that  the  plaintiff  was'  himself 
guilty  of  contributory  negllg^ce  in  this: 
That  said  plaintiff,  under  the  name  of  Alex 
Hugglns,  on  March  30,  1901,  entered  into  a 
contract  of  employment  with  the  defendant; 
which  said  contract  was  in  words  and  flgares 
as  follows:  [Here  follows  0x6  contract  of 
employment,  which  provides  that  under  no 
circumstances  shall  the  brakeman  couple  or 
uncouple  cars  except  with  a  coupling  stick, 
and  that  no  brakeman  or  others  must  go  be- 
tween cars  under  any  circumstances  for  the 
purpose  of  uncoupling,  or  for  adjusting  pins, 
where  the  engine  Is  attached  to  the  car,  and 
assuming  the  Individual  duty  of  going  to  the 
railroad  company  and  procuring  a  coupling 
stick  of  sufficient  standard  length,  and  of 
keeping  such  a  stick  always  on  hand.  The 
contract  further  provides  that  he  will  not 
in  obedience  to  any  orders  from  anybody, 
couple  without  this  stick,  and  no  one  has  any 
authority  to  discharge  him  for  failure  to 
couple  without  this  stick.]  And  defendant 
says  that  in  violation  of  the  above  contract 
the  plaintiff  negligently  went  la  between  the 


cars  of  the  train,  when  he  was  Injured,  and 
negligently  attempted  to  make  a  coupling 
without  a  stick,  and  while  one  section  of  said 
car  was  In  motion,  and  was  thereby  polity 
of  contributory  negligence.**  Plea  8  sets  up 
contributory  negligence  on  the  pait  of  the 
plaintiff  for  violation  of  a  rule  of  the  com- 
pany prohibiting  employte  from  getting  In 
between  moving  cars  to  couple  or  unccmple 
them,  wltb  a  knowledge  ot  said  rule.  Plea 
9  sets  up  contributory  negligence,  becauae 
plaintiff  went  In  to  couple  can  wb«i  the 
cars  were  in  motion,  and  it  was  unnecessarr 
to  go  In  to  make  the  coupling.  Pleas  8  and 
9  were  filed  to  Ibe  fint;  seomd,  third,  and 
fifth  counts  of  the  cmnplalnt 

Demurrers  to  the  sixth  plea:  **Said  plea 
set  forth  a  contract  and  alleges  a  violation 
thereof^  and  yet  the  facts  set  out  are  not 
sufficient  to  show  a  violation.  Said  plea  falls 
to  aver  or  show  that  the  coupling  which 
plaintiff  was  making  or  attempting  to  make 
could  have  been  made  with  a  stick.  Said  plea 
falls  to  show  that  Hxe  coupling  of  the  cars 
which  the  plaintiff  was  making  or  attemptine 
to  make  when  he  was  Injured  could  be  done 
without  going  In  between  the  cars.  Said 
plea  falls  to  show  that  plaintiff  knew  that  an 
engine  was  attached  to  the  train  or  cars  and 
was  approaching  when  he  went  In  between 
the  cars  to  make  the  coupling.  Said  plei 
sets  up  a  contract  which  Is  in  contravention 
of  section  1749  of  the  Code,  opposed  to  public 
policy.  Said  plea  shows  on  Its  face  that 
It  is  an  arbitrary  rule  of  the  defendant  to 
require  any  one  who  desires  to  obtain  em- 
ployment with  the  defendant  to  sign  one  of 
the  contracts  as  set  out  In  the  plea,  not  as 
a  contract  to  be  governed  by  while  the  em- 
ploy&  is  working  for  defendant,  but  as  an 
artful  scheme  and  a  fraud,  fbr  tiie  purpose  of 
trying  to  escape  liability  in  case  of  personal 
injury  to  the  employ&  Said  plea  falls  to 
show  or  specify  the  facts  which  conatltntal 
the  negligent  act  of  plaintiff  In  violation  of 
said  contract" 

Demurrera  to  eighth  plea:  *'Seld  plea  falls 
to  allege  that  It  was  unnecessary  for  plaintiff 
to  go  between  the  cars  to  couple  the  same; 
Said  plea  falls  to  aver  that  the  rule  therein 
named  was  violated.  Because  tiie  avermeuts 
in  said  plea  vary  the  obligation  in  said  con- 
tract the  plaintiff  would. not  go  In  between 
the  cars  for  the  purpose  of  coupling  or  un- 
coupling tbem  when  an  engine  is  attached. 
The  facts  set  out  In  said  plea  do  not  show 
any  violation  of  the  rule  alleged  In  the  plen. 
The  plea  fails  to  aver  that  the  coupling  in 
which  plaintiff  was  engaged  could  be  made 
with  a  stick.  The  plea  falls  to  aver  tliat  the 
coupling  could  be  made  without  plaintiff  going 
In  between  the  cars.  It  does  not  allege  that 
there  was  an  engine  attached  to  the  cars  that 
plaintiff  went  In  between.  Because  said  plea 
varies  said  rule  of  defendant  Because  said 
plea  does  not  show  that  plaintiff  knew,  when 
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he  went  In  between  the  cars,  that  an  engine 
was  attached  to  other  can  approaching  the 
one  which  plaintiff  was  to  conple,  and  does 
not  Bbow  that  plaintiff  had  knowledge  of  the 
fact  that  It  was  unnecessary  for  him  to  go  be- 
tween  said  can  to  couple  the  same.  Said 
plea  does  not  aver  or  show  that  going  in  be- 
tween the  cars  was  obviously  dangerous,  or 
that  plaintiff  knew  it  was  dangerous." 

The  tbird  replication  to  tbe  eighth  and 
nlntb  pleas  was  as  follows:  "Plaintiff  says 
that  the  conpHng  the  plaintiff  was  making 
at  the  time  of  the  Injury  to  him  could  not 
be  made  without  going  between  the  cars, 
and  that  plaintiff  had  been  ordered  by  his 
superior  employ^  to  make  said  coiq)llng,  and 
In  order  to  do  so  It  was  necessary  for  plain- 
tiff to  go  between  the  cars." 

Tbe  defoidant  demurred  to  this  replica- 
tion as  follows:  "It  Is  not  averred  that  the 
defendant's  employe  wbo  ordered  plaintiff 
to  make  said  coupling  had  the  right  or 
authority  to  annul  or  abrogate  tbe  rule  pro- 
hibiting employes  from  going  between  mov- 
ing cars  for  the  purpose  of  conpling  or  un- 
coupling them,  and  the  fact  that  it  was  neces- 
sary for  plaintiff  to  go  In  between  said  cars 
for  the  purpose  of  making  said  coupling  did 
not  authorize  or  Justify  blm  in  the  breaking 
of  the  mle  of  defendant  prohibiting  employ^ 
going  In  between  moving  cam  to  couple  or 
uncouple  them." 

The  plaintiff  requested  the  following  char- 
ges, which  were  refused  by  the  court:  Charge 
7:  "I  cha^e  you,  gentlemrai  of  the  Jury, 
that  tbe  law  is  this:  If  the  defendant  cor- 
poration Is  only  charged  In  tbe  complaint 
with  ahnple  n^Ugence,  on  account  of  the 
negligence  of  the  yard  foronan,  Porterfleld, 
yet  if  evidence  was  Introduced  by  the  plain- 
tiff, without  objection  on  part  of  ttie  de- 
fendant, showing  that  defendant  was  guilty 
of  wanton  w  wUlfol  n^llgence  on  account 
of  the  acts  of  Porterfleld.  and  you  believe 
sneh  evidence,  then  you  are  warranted  un- 
der the  law  In  disregarding  the  variance,  and 
may  give  a  verdict  for  plaintiff  on  account 
of  tiie  willful  or  wanton  negligence  of  said 
Porterfleld."  Charge  10:  "I  charge  yon,  gen- 
tlemen of  the  Jury,  that  if  you  believe  fmn 
all  the  evldoice  In  the  case  tliat  tbe  car  or 
-cars  between  which  Joe  Hngglns  was  In- 
jured were  In  a  defective  condition,  and  the. 
-dtfendant  knew  of  theae  defects,  and  failed 
or  refused  to  jfut  said  car  or  cars  In  good 
conditiim  within  a  reastmahle  thne,  then  the 
defendant  Is  guilty  of  negligence,  and  plain- 
tiff la  entitled  to  recover."  Charge  11:  "I 
-charge  yon*  gentlemen  of  the  Jury,  that  if 
you  believe  from  all  of  the  evidence  In  tbla 
case  that  poor  Joe  Hugglns  cannot  read  or 
write,  and  that  the  contract  in  evidence  was 
not  read  over  to  him  and  fully  explained  to 
him,  and  if  yon  believe  further  from  the  evi- 
dence that  Hug^ns  did  not  read  over  said  con- 
tract in  the  presence  of  Walter  Hugglns,  as 
set  up  in  raid  contract^  then  the  plaintiff  la  not 


bound  by  the  contract  snd  you  may  dinegard 
tbe  same  In  making  up  your  verdict" 
Charge  12:  "I  charge  you,  gentlemen  of  the 
Jury,  that  if  you  believe  from  all  the  evi- 
dence In  this  case  that  Porterfleld  was  stand- 
ing near  Hugglns  and  could  see  his  perilous 
position,  and  failed  to  use  ordinary  care  to 
stop  said  cars  or  signal  tbe  engineer,  and  tbe 
injury  to  plaintiff  resulted  thereby,  then 
plaintiff  may  recovo',  although  plaintiff  may 
have  been  guilty  of  contributory  negligence 
In  going  between  said  cars."  Charge  13:  "t 
chai^  you,  gentlemen  of  the  Jury,  that  If 
you  believe  from  all  the  evidence  In  this 
case  that  poor  Joe  Hugglns  could  not  read  or 
write,  and  that  the  yard  foreman,  Porterfleld, 
failed  to  read  over  to  said  Hugglns  rule  No. 
10  of  defendant,  In  evidence  In  this  case,  and 
failed  to  fully  explain  said  rule  to  said  Hug- 
glns, then  said  Huggins  is  uot  bound  by  this 
rule,  and  you  may  dlsr^ard  the  same  In 
making  up  your  verdict"  Cbarge  14:  "I 
charge  you,  gentlemen  of  the  Jury,  if  you 
believe  from  all  of  the  evidence  In  this  case 
that  poor  Hugglns  could  not  read  or  write, 
and  that  he  did  not  read  over  said  rule  10 
in  the  presence  of  the  yard  foreman,  Porter- 
fleld, as  set  up  In  said  plea,  then  Hugglns 
would  not  be  bound  by  said  rule,  and  you 
may  disregard  tbe  same."  Charge  16:  "I 
cbarge  you,  gentlemen  of  the  Jury,  that  If 
you  believe  from  all  the  evidence  In  this 
case  that  Joe  Hugglns  gave  the  engineer,  Har- 
ris, the  proper  signal,  and  the  engineer  fail- 
ed to  obey  said  signal,  and  thereby  the  plain- 
tiff was  injured,  then  the  plaintiff  is  ^titled 
to  recover."  Charge  17:  "I  charge  you, 
gentlemen  of  the  Jury,  that  if  you  believe 
from  all  of  the  evidence  in  tills  case  that  the 
plaintiff,  wbo  was  a  swltehman  on  defend- 
ant's road,  gave  the  proper  signals  to  Porter- 
fleld, whose  duty  It  was  to  receive  them  and 
transmit  the  said  signals  to  the  engineer,  and 
Porterfleld  failed  to  transmit  them  properly, 
and  Injury  resulted  to  plaintiff,  tbe  defend- 
ant Is,  under,  statutory  provisions,  liable  for 
damages."  Charge  IS:  "I  charge  yon,  gen- 
tlemen of  the  Jury,  that  If  you  believe  from 
the  evidence  in  this  case  that  Porterfleld  told 
Huggins  to  couple  or  uncouple  aald  cars,  then 
Impliedly  It  was  an  order  to  go  between  said 
cars  and  couple  them,  and  plaintiff.  In  order 
to  recover.  Is  not  bound  to  prove  that  he  had 
a  special  order  from  Porterfleld  to  go  be- 
tween said  cars."  Charge  20:  "I  charge  you, 
gwitlemen  of  the  Jury,  that  if  you  find  the 
defmdant  guilty  the  plaintiff,  Huggins,  Is  en- 
titled to  recover  what  his  servlcea  have  been 
proven  to  be  worth  from  the  time  of  his  In- 
Jury  up  to  the  time  he  may  reasonably  ex- 
pect to  live,  less  what  he  can  earn  In  his 
present  condition."  Charge  21:  "I  charge 
you,  gentlemen  of  the  jury,  that  oue  element 
of  damages  In  this  case  Is  the  wo^nded  feel- 
ings of  tbe  plaintiff,  his  physical  aud  mental 
suffering  from  bis  Injuries.  There  is  no 
measure  of  proof  of  such  damages.  It  Is  a 
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matter  ot  Inference,  to  be  drawn  by  tbe  jury 
from  the  manner  and  careleuneea  of  the 
wrong." 

Tbe  court  gave  tbe  following  chargea  at 
the  request  <tf  defmdant:  Charge  12:  "Un- 
leta  the  Jury  believe  from  tiie  erldence  that 
Porterfleld  gave  his  signal  to  the  engineer  to 
back  up  said  cara,  with  the  knowledge  of, 
or  ctHwdons  of,  the  £&ct  that  plaintiff  was  in 
a  dangerous  and  perilous  posltlm,  and  that 
tbe  probable  result  of  the  cars  bathing  up 
would  be  to  injure  him,  then  the  plaintiff 
cannot  recoTn  under  the  fourth  count  of 
the  complaint*'  Oharge  14:  "I  chaise  you, 
gnatlemen  of  the  |Qry,  that  eren  If  B.  O. 
Harris,  the  ei^ineer,  was  negligent  in  badc- 
ing  up  the  engine  and  cars  at  an  unusual  and 
great  rate  of  speed,  yet^  if  you  find  that  the 
plaintlfl  himself  was  gniltr  of  contributory 
negligence  in  going  between  the  cars  while 
they  were  In  motion,  plaintiff  cannot  re- 
cover under  the  fifth  count  of  the  complaint" 
Charge  IS:  "I  charge  you,  gentlemen  of  the 
Jury,  that  unless  you  believe  from  the  evl- 
dence  that  tbe  engineer  was  grullty  of  wlll- 
fnl  or  wanton  negligence  in  backing  up  bis 
en^ne  and  cars  at  a  great  and  dangerous 
rate  of  speed,  and  was  conscious  of  the  fact 
at  the  time  that  his  act  was  likely  to  and 
probably  would  result  In  injury  to  plaintiff, 
then  the  plaintiff  cannot  recover  under  the 
sixth  count  of  the  complaint"  Chaise  16: 
"The  court  charges  the  jury  that  there  Is  no 
evidence  in  this  case  that  any  custom  among 
switchmen  or  brakemen  on  the  defendant's 
road  of  going  In  between  moving  cars  to 
couple  them  was  known  to  and  acquiesced  In 
by  defendant."  Chai^  18:  "The  court 
charges  tbe  jury  that  tbe  rule  of  the  de- 
fendant prohibiting  employes  from  going  in 
between  moving  cars  to  couple  or  uncouple 
them  while  In  motion  was  a  reasonable  role." 
Charge  19:  "The  court  charges  the  Jury 
that  tiiere  is  no  evidence  In  this  case  that 
the  rule  prohibiting  employes  of  defendant 
from  going  in  between  movUig  cars  to  couple 
them  had  been  rescinded  or  abandoned  by 
the  defendant  in  regard  to  the  plaintiff  in 
this  case."  Charge  20:  "If  the  Jury  believe 
from  the  evidence  that  the  cars  could  have 
been  coupled  without  plaintiff  going  In  be- 
tween them,  and  believe  that  the  defendant's 
rule,  of  which  plaintiff  had  knowledge,  pro- 
hibited employes  from  going  in  between  cara 
while  in  motion  to  couple  or  uncouple  them, 
then,  if  the  plaintiff  went  in  between  said 
cars  while  in  motion  for  the  purpose  of  coup- 
ling them,  he  was  guilty  of  contributory  neg- 
ligence and  cannot  recover  in  this  case,  unless 
the  jury  believe,  further,  that  tbe  defendant's 
employes,  after  being  aware  of  plaintiff's 
perilous  position  wereguil^  of  negligence  that 
caused  his  injury."  Charge  21:  "If  tbe  jury 
believe  from  the  evidence  that  the  plaintiff 
•  signaled  the  engineer  to  back  his  train  while 
he  was  standing  on  the  outside  of  the  trat^, 
and  the  engineer  in  ol>edlence  to  said  signal 
backed  up  his  engine  and  cars  In  an  ordi- 


narily prudent  manner,  and  bsfore  tb9  can 
reached  those  to  which  th«y  wen  to  be  coup- 
led tbe  plalntUC  went  In  between  t2ie  cars,  and 
that  as  soon  as  the  engineer  discovered  tbls 
fitct  he  used  all  means  at  hand  to  ^op  Us 
train,  and  could  not  atop  bla  train  before 
striking  the  other  cars,  then  the  plaintiff  can- 
not recoTor  in  tbls  cause."  Charge  22:  **If 
the  jury  believe  from  the  evidence  that  tbe 
engineer  was  taking  his  signals  from  tbe  plain- 
tiff In  this  cause,  and  did  not  see  any  signals 
given  by  Porterfleld,  then  the  plaintiff  in 
this  causa  cannot  recover  on  account  of  any 
all^^  negligence  of  Porterfleld  in  giving 
the  tignals."  Charge  2S:  "If  tbe  jury  believe 
from  tbe  evidence  that  the  plaintiff  was  or- 
dered by  Porterfleld,  tbe  yard  conductor,  to 
make  the  coupling  he  was  attempting  to 
make  when  Injured,  the  fact  that  he  was  or- 
dered to  make  the  coupling  did  not  aothorire 
or  justify  him  in  going  between  the  said  cars 
to  make  the  said  coupling  In  violation  of  tbe 
rules  of  the  defendant  and  of  which  plain- 
tiff liad  knowledge."  Charge  25:  "In  regard 
to  the  custom  as  to  going  in  between  cars  to 
make  couplings,  unless  you  believe  from  tbe 
evidence  that  such  custom  was  known  to  the 
defendant  and  acquiesced  in  by  It,  or  had 
prevailed  for  so  long  a  time  that  defendant 
was  bound  to  know  it  and  would  be  pre- 
sumed to  liave  acquiesced  in  it  then  you 
should  not  consider  such  custun  in  arriving 
at  your  verdict"  Charge  26:  "If  the  jury 
believe  from  the  evidence  tliat  the  plaintiff 
could  have  made  the  coupling  by  using  the 
drawhead  on  tbe  car  attached  to  the  engine. 
Instead  of  the  one  on  the  atatlonary  car,  and 
could  have  by  doing  so  made  the  coupling 
without  going  in  between  the  movii^  cars,  it 
was  his  duty  to  do  so;  and  it  he  failed  to 
do  so  he  was  guilty  of  contributory  negli- 
gence in  going  between  the  moving  cars." 
Ohai^  27:  "There  is  no  evidence  in  this 
cause  that  the  contract  of  employment  be- 
tween the  plaintiff  and  the  defendant  bad 
been  mutually  abandoned."  Charge  28: 
"The  engineer  and  conductor  had  a  right  to 
presume  that  the  plaintiff  would,  if  he  had 
knowledge  of  them,  obey  the  rules  of  the  de- 
fendant prohibiting  employte  from  going  to 
between  cars  for  the  purpose  of  coupling 
them."  Charge  29:  "If  the  Jury  believe  from 
the  evidence  that  plaintiff  knew  tbat  the  rule 
of  the  defendant  prohibited  raiployAs  from 
going  in  between  moving  cars  for  the  pn^ 
pose  of  coupling  them,  and  It  was  not  neces- 
sary for  the  plaintiff  to  go  In  between  them 
while  they  were  moving  in  order  to  couple 
them,  he  was  guilty  of  contrlbntoiy  negli- 
gence." 

Rone  Ward  and  Estes  A  Smith,  for  appe- 
lant James  Weatherly,  for  appellee. 

ANDERSON,  J.  Without  determining  tbe 
sufficiency  of  the  sixth  plea.  It  was  not  sub- 
ject to  the  grounds  of  donurrer  assigned. 
And  what  we  say  applies  to  the  eighth  plea 
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alsob  TbB  ninth  plea  was  good.  It  cbargea 
tbe  plaintiff  witb  going  between  tlM  cam  to 
do  tba  coupling  when  It  was  anneces8ai7f  and 
that  hla  going  between  tbe  cars  was  Uie 
proximate  cause  of  bis  injury.  If  be  could 
bare  made  the  switch  without  going  between 
tbe  cars,  he  shonld  have  done  so,  and  should 
not  hare  adopted  a  more  hasardous  or  dan- 
gerous way  to  do  sa 

Tbe  demnrrer  was  properly  sustained  to 
tbe  third  replication  to  the  elgbth  and  ninth 
pleas.  It  does  not  aver  that  the  order  was 
given  by  one  who  bad  tbe  authority  to  order 
a  Tlolatlon  of  tbe  rules  and  whose  orders 
It  was  tbe  plalntlfTs  duty  to  obey. 

After  tbe  eTldence  was  In,  but  before  the 
caxe  was  given  to  the  jury,  tbe  plaintiff  asked 
leave  to  amend  tbe  complaint  by  adding 
counts  7  and  &  The  only  limitation  upon  tbe 
right  of  a  plaintiff  In  a  civil  action  at  law 
to  amend  his  complaint  at  any  time  before 
tlie  cause  Is  finally  submitted  to  the  jury, 
and  they  have  retired,  Is  that  tbe  form  of 
tbe  action  must  not  be  changed.  There  must 
not  be  an  entire  change  of  parties,  nor  can 
there  be  the  substitution  or  tbe  Introduction 
of  an  entirely  new  cause  of  action.  Oa.  By. 
Co.  v.  Foshee.  126  Ala.  199,  27  South.  1006; 
4  Mayfleld's  Dig.  p.  448, 1 165,  and  cases  there 
cited.  It  would  be  error  without  Injury  to 
deny  tbe  amendment.  If  it  was  but  a  repeti- 
tion of  what  was  In  the  original  complaint 
So.  too,  has  It  been  held  not  to  be  error  to 
refuse  an  amendment  offered  after  tbe  evi- 
dence of  the  plaintiff  bad  closed  and  which 
wat4  supported  by  no  testimony*  Beavers  v. 
Hardle,  69  Ala.  670. 

The  negligence  charged  In  the  amendment 
wnR  a  neglect  of  duty  on  the  part  of  Porter- 
fleld  by  allowing  or  permitting  the  cars  to  be 
run  back.  The  negligence  as  charged  In  the 
original  complaint  on  the  part  of  Porterfleld 
was.  In  count  2,  that  he  negligently  ordered 
tbe  plaintiff  to  couple  the  cars;  third,  that  he 
directed  or  signaled  the  engineer  to  back  up ; 
and  the  fourth  is  like  unto  the  third,  with 
an  averment  of  wantonness.  The  amendment 
was,  therefore,  no  repetition  or  substitution 
of  the  original  complaint;  nor  can  we  say 
that  tbe  amendment  was  unsupported  by  the 
evidence.  True,  the  defendant's  evidence 
tended  to  show  that  the  engineer  was  acting 
upon  the  signals  given  by  the  plaintiff;  but 
tbe  platntHTs  evidence  was  to  the  effect  that 
tbe  engine  and  the  cars  came  back  upon  tbe 
signal  or  direction  of  Porterfleld,  who  had 
ordered  plaintiff  to  make  tbe  coupling,  who 
knew  where  be  was,  when  the  cars  were  be- 
ing backed,  and  that  the  cars  came  back 
with  considerable  force,  knocking  the  other 
cars  some  distance.  Now  If  the  engineer  was 
acting  upon  the  signals  of  Porterfleld,  and  it 
was  true  that  he  ordered  tbe  engine  and  cars 
back.  It  was  clearly  an  Inference  for  the  jury 
to  determloe  whether  or  not  there  was  neg- 
ligence on  the  part  of  Porterfleld,  knowing 
the  peril  of  the  plaintiff,  in  falling  to  signal 
or  direct  the  engineer  to  stop  or  slaAen  the 


qwed  of  tbe  engine  and  cars  before  striking 
the  detached  cars.  The  trial  court  erred  in 
not  permitting  tlie  amoidmait . 

There  was  no  error  in  the  ruling  of  the 
trial  court  upon  the  taking  of  tbe  evidence 
of  witness,  Ed  Davis.  He  was  a  railroad 
man,  and  could  give  an  opinion  as  to  coupling 
cars.  Besides,  he  had  testified  on  the  direct 
examination  what  cars  could  be  coupled  with- 
out going  between  them,  and  the  defendant 
bad  tbe  right  to  ascertain  if  it  was  necessary 
to  go  between  these  cars  to  make  tbn  coup- 
ling In  question. 

We  cannot  pass  Intelligently  npon  fbe  as- 
signments of  error  growing  out  of  tbe  examin- 
ation of  the  plaintiff  as  a  witness,  as  there 
Is  considerable  confusion  in  the  record  as  to 
tbe  execution  of  papers  by  him.  Wm.  Ha- 
gln  testified  that  plalnltff  delivered  him  an 
application,  but  that  be  did  not  see  blm  sign 
It  This  was  no  proof  of  tbe  execution;  hut 
tbe  bill  of  exception  does  not  disclose  what 
paper  was  Introduced — does  not  show  that  It 
was  the  paper  exhibited  to  the  plaintiff  when 
a  witness.  Neither  does  the  record  show  that 
the  paper  purporting  to  be  signed  by  the 
plaintiff  was  ever  introduced,  or.  If  so  In- 
troduced, that  It  was  the  one  tbe  execution 
of  which  was  proved  by  Hagln.  It  seems 
that  two  papers  were  Introduced  when  Hagln 
was  on  the  stand,  but  wbether  either  of  them 
was  tbe  one  set  out  witb  plalntifTs  testimony 
we  cannot  say.  If  sncb  was  tbe  case,  we  can< 
not  Identify  it  as  the  first  or  last  tme  testi- 
fied to  by  Hagln. 

There  was  no  error  In  permitting  tbe  wit- 
ness  Sexton  to  testify  as  to  the  condition 
of  the  cars  and  to  describe  tbe  couplings,  as 
the  numbers  corresponded  with  tbe  two  be- 
tween which  plaintiff  was  hurt  as  identified 
by  the  witness  Porterfleld.  There  was  no  er- 
ror In  permitting  tbe  witness  Porterfleld  to 
testify  to  what  be  told  plaintiff  about  going 
in  between  tbe  cars  the  day  he  started  to 
work,  and  of  his  calling  attention  to  tbe  rules. 
Nor  was  there  any  error  In  permitting  tbe 
witness  to  testis  that  tbe  cars  would  couple 
without  the  use  of  tbe  lever,  or  that  It  could 
have  been  made  without  tbe  plaintiff  putting 
bis  band  or  arm  between  the  couplers. 

There  was  no  error  In  permitting  the  In- 
troduction of  tbe  statement  signed  by  Neely 
and  Beaverly.  It  Is  true  It  was  not  signed  by 
tbe  plaintiff;  but  Neely  testified  that  while 
be  declined  to  sign  it.  It  was  read  over  to  blm, 
and  he  admitted  that  It  was  correct 

Charge  7,  retjnested  by  tbe  plaintiff,  was 
properly  refused.  If  not  otherwise  bad.  It 
could  have  no  niipllcatlon  to  tbe  case  under 
tbe  complaint  upon  which  tbe  case  was  tried, 
as  there  was  no  evidence  of  wantonness  on 
tbe  part  of  Porterfleld  growing  out  of  any  act 
or  omission  set  out  In  the  complaint 

Charge  10,  requested  by  the  plaintiff,  was 
properly  refused.  If  not  otherwise  bad.  It 
se^  a  recovery,  whether  the  defect  was  the 
proximate  case  of  the  Injury  or  not  It 
makes  no  difference  how  dtfectlve  tbe  car 
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was,  unless  said  defect  wu  the  proximate 
cause  of  the  Injury. 

We  cannot  Intelligently  consider  charge  II, 
refused  to  the  plaintiff,  <m  acoount  of  the 
confusion  of  the  evldenoe  rdatlng  to  the  exe- 
cution of  the  contract 

Charge  12  was  properly  refused,  and  is 
fully  coveral  by  the  discussion  with  reference 
to  the  amendmeot  to  the  complaint  The 
complaint  upon  which  the  case  was  tried  had 
no  aTerment  of  a  tellnre  of  Porterfleld  to  stop 
tibe  cars.  What  we  say  as  to  charge  11  re- 
lates to  charges  13  and  14. 

Charge  16,  requested  by  plaintiff,  was  prop- 
erly refused.  If  not  otherwise  bad.  It  gives 
the  plaintiff  the  nght  to  reoorer,  alttaou^  he 
may  have  been  guilty  of  contributory  negli- 
gence. 

The  fallacy  of  charge  17  IB  ahown  In  what 
we  say  as  to  diarge  12. 

Charge  IS  was  properly  refused.  If  not 
otherwise  bad.  It  was  no  Implied  order  to  go 
between  the  can  wtaoi  told  to  couple  tiiem, 
when  he  could  so  do  without  going  between 
tbem. 

Th«e  was  no  error  In  refusing  (duurgea  20 
and  21,  requested  by  the  plalnttfC. 

Charge  12,  given  at  tbe  reiineat  of  the  de- 
fendant simply  regislred  proof  of  tiie  allega- 
tions of  count  4  before  there  could  be  a  re- 
covery tberennder. 

Charge  14  was  properly  given  for  defend- 
ant It  simply  Inalrncted  the  Jury  that  plain- 
tiff could  not  recover  under  the  fifth  count 
if  the  plaintiff  was  negligent  in  going  between 
the  cars,  for  bis  going  in  between  the  cars 
was  the  proximate  cause  of  his  Injury,  and 
If  he  did  80  ne^igently  that  would  be  a  good 
defense  to  the  fifth  count  which  averred 
simple  ne^lgencew 

There  was  no  error  in  giving  charge  16,  re- 
quested by  the  defendant  4  Mayfleld's  Dig. 

soa 

Charges  16  and  19  assert  the  truth,  and, 
while  we  have  heretofore  declined  to  reverse 
the  trial  court  for  reusing  such  chargei,  it  is 
not  reversible  wror  to  give  than. 

Charge  18^  given  for  the  defmdant  userts 
the  law.  M.  ft  a  R.  B.  Ca  V.  Graham,  94 
Ala.  545,  10  South.  288. 

Charge  20,  requested  by  the  detendant  was 
the  law. 

There  was  no  error  In  giving  charges  21 
and  22  at  the  request  of  the  defendant 

There  was  no  error  In  givhig  charge  23. 
requested  by  the  defendant  Porterfleld  may 
have  given  him  the  order  to  couple,  yet  it 
would  not  Justify  him  In  going  betweoi  the 
cars,  unless  he  had  to  do  so  to  comply  with 
the  order. 

There  was  no  error  in  giving  charge  26,  re» 
quested  by  the  aefendant  If  there  was  a 
custom  among  the  operatives  violative  of  the 
defendant's  rules,  tbe  defendant  could  not  he 
bound  by  the  custom,  unless  It  knew  and 
acquiesced  therein. 

There  was  no  error  in  giving  charge  26, 
requested  by  the  defendant   If  plaintiff 


could  have  made  the  coupling  without  going 
in  betweoi  tiie  cars,  he  was  guilty  of  con- 
tributory negligence  In  going  in  between  tbem 

There  was  no  error  in  giving  diarge  27, 
requested  by  the  def«idant  JHot  was  fliere 
error  in  giving  charge  29. 

Hevetsed  and  remanded. 

WEAKLEY,  a  J.»  and  TTSON  and  SIMP- 
SON, 33.,  concur. 


CLEVELAND  SCHOOL  FURNITURE  OO. 
V.  OTTY  or  GREENVILLE. 

(Saprane  Court  of  Alabama.  Jan.  20,  1906. 

On  Rehearing,  June  30, 1006.) 

L  MONIOIFAI.  COBPOEATIOKS— FOWEBS. 

A  municipal  corporation  can  exercise  only 
those  powers  that  are  granted  In  express  words, 
those  necessarily  or  fairly  Implied  In  or  inci- 
deot  to  the  powers  expressly  granted,  and  those 
indispensable,  aa  distioguished  from  convenient, 
to  the  declared  objects  and  purposes  of  the 
corporation. 

[Ed.  Note. — ^For  cases  In  point  see  voL  S6L 
Cent  Dig.  Munldpal  GorporatloiH,  H  144r-140.] 

On  Rehearing. 

2.  Saue  — School  Fubnishinos  — LtAsiurr 

OF  CiTT— Notes. 

The  Greenville  city  charter  conferred  no 
authority  on  the  city  in  respect  to  its  pablic 
sr-hools.  Act  Feb.  25.  1887  (Acts  18S6-87,  p. 
(i29),  authorized  the  city  to  issue  bonds  for 
the  purpose  of  purchasing  school  lots,  erect- 
ing school  buildings,  and  romishing  the  samej 
the  proceeds  of  tbe  bonds  to  be  set  aside  for  the 
exclusive  benefit  of  the  schooia  and  used  for  that 
purpose,  end  Act  Feb.  28.  1887  (Acts  1886-87. 
p.  ](X)9),  constituted  the  city  of  Greenville  a 
separate  school  district  and  provided  for  the 
management  of  the  public  schoots  therein. 
Held,  that  the  city  of  GtreeuTiUe  had  no  au~ 
thority  to  pledge  its  general  revenaes  for  thi 
payment  of  'furniture  purchased  to  fit  up  a 
school,  and  that  a  note  executed  by  the  city 
for  such  purpose  was  unenforceable. 

[Ed.  Note.— For  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  ||  1884^ 
1897.] 

8.  Saue— EffTOPPEi:,. 

Where  a  city  bad  no  power  to  execute  a 
note  binding  Its  general  revenues  for  the  pay- 
ment of  furniture  purchased  for  use  In  a  school 
building,  the  retention  and  use  of  the  furniture 
in  the  school  did  not  estop  the  city  from  denying 
the  holder's  right  to  recover  on  the  notfc 
Tyson,  Dowdell.  and  Slmpaon,  JJ.,  dlssenthi;. 

Appeal  from  Circuit  Court  Butler  County; 
J.  C.  Richardson,  Judge. 

**To  be  officially  reported." 

Action  by  the  Cleveland  School  Furniture 
Company  against  the  city  of  Greenville. 
From  a  judgment  for  defendant  plaintiff 
appeals.  Affirmed. 

This  was  an  action  on  a  promissory  note 
for  tbe  sum  of  9700,  executed  by  detoidant 
on  the  10th  day  of  July,  1896,  due  and  payable 
five  years  after  dat^  with  Interest  payable 
annually  from  the  7th  day  of  January,  tSSS. 
The  pleas  were  the  genocal  issue  and,  first 
want  of  consideration ;  ultra  vires ;  that  the 
debt  was  of  one  Perdue,  and  not  of  tbe 
city;  that  It  was  for  achool  fumltare  fur^ 
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nlBhed  tbB  k3k>o1  district  of  the  city  of 
Oreoirlll^  and  was  therefore  without  con- 
sideration. The  plaintiff  filed  replication  Bet- 
ting np  tlie  facta  of  the  fnmlahlns  of  the  fur- 
nltnre  to  the  aclKWla,  the  use  of  It  by  ttie 
citizens  of  OreanTlUe*  the  Issuance  of  tbe 
warrant  by  tbe  city  to  Perdue  In  payment 
thereof,  a  transfer  of  the  warrant  so  Issued 
to  Perdue  by  bim  to  app^ant,  the  presoita- 
tlon  of  tbe  warrant  so  Issued  to  the  cltj 
council  for  payment,  the  making  of  the  notes 
sued  on  by  tbe  cl^  conncll  by  ordinance  or 
resolution,  the  surrraider  of  the  warrant  to 
tbe  city  council  upon  the  delivery  of  the 
note,  the  retention  of  tbe  warrant  so  issued 
to  Perdue  by  tbe  city  council,  and  the  fail- 
ure to  pay.  Demurrers  "were  sustained  to 
this  replication.  The  facts  disclosed  by  tbe 
record  are  that  the  council  of  OreeuTille, 
under  tbe  authority  of  an  act  of  tbe  Legis- 
lature, Issued  bonds  for  the  purpose  of  se- 
curing a  school  lot,  erecting  school  buildings 
thereon,  and  furnishing  the  same.  Tbe  bonds 
were  sold  and  put  In  the  bands  of  a  special 
treasurer.  A  lot  was  purchased,  and  a  con- 
tract for  building  and  furnishing  a  school- 
house  was  let  to  James  H.  Perdue.  Perdue 
purchased  the  furniture  from  appellant  and 
put  It  In  tbe  Bchoolhouse.  The  city'  council 
Issued  warrants  on  the  special  treasurer  In 
favor  of  Perdue,  one  for  $790,  which  was 
transferred  by  Perdue  to  appellants  In  pay- 
ment of  tbe  debt  for  the  furniture.  The 
warrant  was  presented  for  payment,  and  the 
reply  was,  "No  funds  aTallable  for  that  pur- 
pose." The  council  then  passed  a  resolution 
authorizing  the  execution  of  the  note  sued  on. 
When  the  note  was  executed  tbe  warrant 
was  delivered  to  tba  city  council  and  has 
ever  since  been  retained  by  the  city.  A  pay- 
ment of  eighty  odd  dollars  was  made  upon 
it,  and  no  further  payments  have  ever  been 
made.  At  the  conclusion  of  the  evidence, 
tbe  court  gave  the  general  affirmative  charge 
for  defendant  There  was  verdict  and  judg- 
ment for  defendant,  and  the  plalntUf  appeals. 

D.  M.  Powell,  for  appellant  J.  U.  Chilton 
and  B.  B.  Stelner,  for  appellee. 

ANDERSON,  J.  "It  Is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal 
corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others:  First,  those 
panted  in  express  words;  second,  those 
necessarily  or  fairly  Implied  In  or  Incident  to 
tbe  powers  expressly  granted;  third,  those 
essential  to  the  declared  objects  and  purposes 
of  the  corporation,  not  simply  convenient 
but  Indispensable."  New  Decatur  v.  Berry,. 
90  Ala.  432.  7  South.  838,  24  Am.  St  Rep. 
827;  1  Dillon  on  Muni.  Corp.  |  89;  Smith 
V.  Newbem,  70  N.  O.  14,  16  Am.  Rep.  706; 
Cook  County  v.  McCrea,  08  III.  236;  Wetump- 
ka  T.  Wetumpka  Wharf  Co.,  63  Aia.  611; 
Bufaula  v.  SIcNab,  67  Ala.  690,  42  Am.  Rep. 
lis.  City  of  Mobile  v.  Electric  Street  R  U. 
(Ala.)  88  Soatb.  127.  Tbe  city  of  Greenville 


bad  no  anthori^  to  execnte  the  note  nied 
on  or  to  make  the  debt,  wblcb  It  evidences, 
a  legal  charge  against  tbe  graeral  fund  of 
the  municipally.  No  such  authority  was 
given  the  municipality  by  Its  charter.  Acta 
1870-71,  p.  121.  Nor  by  section  2950  of  tbe 
Code  of  1896  and  Acts  1866-87,  pp.  629, 1008. 
PoUce  Jury  r.  Brltton,  15  WatL  (U.  &)  B66, 
21  U  Bd.  2S1;  Dlackman  v.  Lebman,  Durr 
<k  Co.,  es  Ala.  SCO.  35  Am.  Rep.  57;  Garland 
T.  Board  of  Revenue.  87  Ala.  223,  0  South. 
402;  Woolf  T.  Taylor,  08  Ala.  257,  18  South. 
688;  Webb  v.  City  of  DemopoUs,  95  Ala.  131, 
18  South.  280,  21  L.  K.  A.  62. 

In  deciding  that  the  suit  cannot  be  main- 
tained against  tbe  municipality,  we  do  not 
wish  to  be  understood  as  holding  that  tbe 
claim  In  question  could  not  be  paid  out  of 
the  fund  provided  by  Acts  1886-87,  p.  1012, 
i  10,  under  the  direction  of  the  board  of  edu- 
cation. Since  tbe  power  to  contract  this 
debt  was  not  granted  In  express  words,  we 
cannot  hold  that  it  Is  a  power  to  be  Implied 
as  Incident  to  the  objects  and  purposes  of 
tbe  corporation.  Educational  Institutions 
are  not  regarded  as  necessarily  belonging 
to  municipal  government  "They  are  Import- 
ant and  contribute  greatly  to  tbe  well-being 
and  prosperity  of  any  town  or  city,  as  do 
public  bulldluga,  charitable  Institutions  for 
taking  care  of  the  sick,  and  other  like  In- 
stitutions, but  all  such  are  of  a  class  and  con- 
stitute subjects,  not  germane  to  municipal  or- 
ganization." Woolf  T.  Taylor,  98  Ala.  26^ 
18  South.  688. 

Tbe  matters  set  up  In  tbe  replication  as  an 
estoppel  are  facts  that  should  appeal  to  the 
moral  sensibilities  of  the  board  of  education, 
or  even  to  parents,  whose  children  have  and 
doubtless  will  continue  to  use  the  desks  and 
seats,  but  cannot  estop  tbe  defendant  by  acts 
of  ratification  from  repudiating  or  disputing 
an  ultra  vires  act  or  contract  Wetumpka 
T.  Wetumpka  Co.,  supra;  Eufaula  t.  Uc> 
Nab,  67  Ala.  688,  42  Am.  Rep.  118. 

The  trial  court  committed  no  error  upon 
the  ruling  on  the  pleading;  and,  as  the 
special  pleas  were  proven,  the  geneAl  affirm- 
ative charge  was  properly  given  for  the  de- 
fendant 

The  Judgment  of  tbe  circuit  court  Is  af- 
firmed. 

McCLELLAN,  C.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur.  TYSON,  DOWDELL, 
and  SIMPSON,  JJ.,  dissent 

On  Beheartng. 

WEAKLEY,  0.  J.  When  the  majority 
opinion  was  promulgated,  three  of  the 
justices  dissented.  Upon  the  application  for 
rebearing,  there  remained  an  equal  division 
among  those  justices  who  participated  In  tbe 
decision:  and.  as  tbe  fate  of  the  appeal  de- 
pended upon  the  conclusion  tbe  writer  might 
reach,  he  has  given  tbe  briefs  of  counsel 
careful  consideration.  Tbe  result  Is  tiiat  hi 
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is  unable  to  escape  ttie  condnsion  at  whtcb 
the  majority  of  tlie  court  arrived,  as  en- 
pressed  In  the  opinion  of  Mr.  Justice 
ANDEBSON,  bowerw  mndi  he  may  desire 
the  appellant  to  realise  npon  Its  claim.  The 
reaeonlnc  hy  which  he  la  led  to  this  con- 
fdoslon  Is  the  following: 

This  oomt  lias  always  stroni^  maintained 
Ihe  doctrine,  both  as  to  private  and  mo- 
nldpal  cfnporations,  that  contiactB  made  by 
or  with  them,  onfcslde  the  pale  ot  thdr  corpo- 
rate autb^ty,  confer  no  right,  and  that 
ndther  the  making  of  an  nltra  vires  contract 
nor  the  receiving  of  Its  ben^ts  estops  the 
corporation  from  setting  np  its  Invalidity. 
Cbewada  Lime  Works  v.  IMsmnkes,  87  Ala. 
&M.  6  Sooth.  122, 5  L.  B.  A.  100;  Sherwood  v. 
AlvlB,  88  Ala.  116,  8  Booth.  807,  S  Am.  St 
B^.  685,  and  anthortles  tben  dted;  New 
Decatur  T.  Berry.  90  Ala.  4S2,  7  Sonth.  888, 
24  Am.  St  Bep.  827.  In  Allen  v.  Intendant 
and  Ooundlmen  of  Lafayette,  89  Ala.  64t, 
8  South.  80^  9  R.  A.  497,  It  was  held  that 
although  the  town  had  no  anthorify  to  borrow 
money  or  Issue  warrants  for  Its  repayment 
yet  having  by  Its  charts  ecpress  authority 
to  maintain  publfc  schools  and  to  purchase 
real  estate  for  corporate  purposee,  and  the 
borrowed  money  having  been  used  to  aid  In 
paying  for  a  school  lot  the  town  was  liable 
for  the  amount  without  reference  to  the 
warrant;  and  hence  the  decision  was  that  a 
taxpayer  could  not  In  equity  enjoin  the  col- 
lection of  the  warrant  which  truly  represent- 
ed the  amount  of  the  lender's  legal  demand.  It 
was  said  In  that  case,  as  expressing- the 
kernel  of  the  decision,  that  the  lend^  had 
"a  valid  demand  against  the  town  of  Lafay- 
ette for  the  amount  of  money  advanced  by 
her,  not  because  the  corporate  authorltJes 
agreed  to  pay  It  to  her.  but  because  they  have 
legitimately  used  It  for  the  benefit  of  tiie 
town,  in  a  way  and  to  an  end  fully  author- 
ised by  its  charter." 

He  charter  of  the  city  of  Greenville  con- 
ferred no  authority  in  respect  to  public  schools 
npoD  tiiat  municipality;  and  it  is  not  contend- 
ed that  any  such  authority  was  conferred. 
The  right  to  recover  is  sought  to  be  derived 
from  the  Joint  o^Mratlon  and  effect  of  tiie 
act  of  February  26,  1887,  whldi  authorised 
the  munidpal  authorities  to  l»rae  bonds  for 
file  purpose  of  purdiaslng  school  lots,  meet- 
ing school  buildings,  and  furnishing  tlie  same 
(Ads  1886-87,  p.  620),  and  of  the  act  of  Feb- 
ruary 28,  1887,  to  constitute  the  dt7  of 
GreenTiUe  a  separate  sdhool  district,  and  to 
provide  for  the  management  of  the  public 
schoote  of  the  said  district  (Acts  1886-87.  p. 
1009).  By  the  former  act  the  proceeds  of  the 
bonds  are  set  apart  for  the  exclusive  benefit 
of  the  schools,  to  be  used  for  the  purpose  of 
purchasing  lots,  building  sdioolhousea  there- 
on, and  furnishing  the  same;  but  there  is  an 
entire  absence  of  any  intention,  matfested  by 
the  Legislature,  to  authorize  the  dty  to  bind 
its  general  revenue  for  school  furniture.  On 


the  contrary,  such  Intention  Is  rather  repdled 
by  the  specific  provision  made  for  such 
furniture  out  of  the  special  fund  to  be  raised, 
under  the  terms  of  the  act.  By  the  second 
ac^  the  board  of  edncatlm  is  given  power, 
with  tiie  approval  of  the  brnud  of  mayor  and 
conncllmen,  to  build  and  fumisb  Bcho<d- 
houses.  The  act  furt^  inliiblts  the  oiter^ 
Ing  into  any  cmtract  or  the  dirtmisement 
of  any  funds  undor  its  provtslcms  ezc^E^  by 
the  consent  and  und»  the  direction  and  con- 
trol of  the  dty's  governing  board.  Hie  reve- 
nues and  funds  thus  placed  under  the  Joint 
control  of  the  mayor  and  coondlmen  and  tbo 
board  of  education,  for  the  benefit  ct  the 
schools,  are  derived  from  a  |»oportionate  part 
of  the  public  school  fund  ccnnlng  to  Butler 
countr,  the  poll  taxes  collected  within  the 
school  district  donations.  If  any  were  made, 
and  spedal  school  taxes,  collected  from  tax- 
payers of  the  city;  and  all  funds  devoted  to 
school  purposes  In  the  school  district  of 
Greenville,  whether  derived  from  state, 
county,  or  dty,  are  required  by  section  10 
of  the  act  above  referred  to  (Actii  1886-87. 
p.  1012)  to  "be  kept  and  accounted  for,  sepa- 
rate and  distinct  from  all  other  funds  be- 
longing to  said  city,"  to  be  dlsbnrsed  in  such 
manner  as  the  board  of  education  should  di- 
rect So  far,  therefore,  from  finding  a  pur- 
pose to  authorize  the  dty  to  charge  its  gen- 
eral fund  or  revenue  for  school  purposes,  such 
as  would  result  from  awarding  appellant  a 
general  Judgment  upon  Its  note,  there  seems 
to  the  writer  to  have  been  a  well-defined  and 
well-guarded  Intention  to  provide  and  set 
apart  a>spedal  fund  or  funds  for  the  benefit 
of  the  schools,  to  be  derived,  not  only  from 
the  sources  Just  mentioned,  but  also  from 
the  proceeds  of  the  sale  of  the  school  bonds. 
And  this  seems  to  have  been  well  understood 
by  Perdue,  who  provided  the  school  fumitore, 
and  who  transfmed  tils  warrant  to  the  ap- 
pellant The  warrant  was  drawn  on  the 
special  treasurer  of  the  city,  who  had  charge 
of  the  funds  derived  from  tiie  sale  of  the 
bonds;  and  the  evidence  of  tin  mayor  Is  on-  i 
disputed  that  it  was  out  ct  flieae  funds  tbat  | 
P^ue  was  to  be  paid  for  erecting  and  i 
famishing  tiie  school  building.  The  appel-  ' 
lant  as  the  transferee  of  the  warrant  had  no 
higher  ^ht  than  P^due.  In  executing  a 
note  for  this  warrant  the  dty  authoritieB  ex- 
ceeded tiidr  powers.  No  estc^pd  resting  on 
the  munldpallty  from  having  executed  tiie 
note,  nor  from  the  retention  and  use  of  the 
furniture  in  the  public  school,  a^ellant  was 
not  entitled  to  recover. 
Application  for  rehearing  overruled. 

HARALSON,  ANDBB80N  and  DBN80N, 
33^  concur. 

TT80N,  3.  (dlSBoiting.)  The  erroneous 
concluslffli  reached  1^  a  nkajority  of  ttie  court 
is  made  plain  by  the  fact  that  the  act  autlMn^ 
Izlng  the  Issue  of  bonds  tfj  the  dty  of  Green* 


Digilized  by 


QAINBS  T.BTAm 


866 


Tllle  empowers  tiiat  municipally  to  erect  a 
Bcbool  bnlMlng  and  to  fumleh  tte  Barney  and 
also  aatboiiaea  tbe  funds  arlalng  from  tb» 
sale  of  bonds  to  be  committed  to  the  cneiody 
of  Its  own  officer,  a  vodal  treararor,  wbo 
was  required  to  execute  a  bond  to  llie  city 
for  thdr  safe  keeping;  and  nndonbtedly  tbe 
power  conferred  by  tbe  act  Is  Just  as  effective 
as  If  It  bad  been  wrlttoi  In  tbe  cbarter  of  ttie 
ctQr.  It  Is  wholly  Impracticable  and  nn- 
reasonable  to  sappose  that  the  L^slatnre  In- 
tended tiiat  the  municipality  should  constnict 
and  furnish  tbe  bntldlng  In  any  other  way  than 
by  coDtract  Indeed,  this  Is  tbe  only  method 
that  could  bare  been  adopted  for  Its  erection 
and  equipment  It  could  certainly  not  have 
been  expected  that  Its  officers  and  agents 
were  to  perform  the  manual  labor  necessary 
to  the  construction  of  the  house  had  they 
be^  sufficiently  skilled  as  artisans  to  do  so; 
and  it  Is  not  comprehensible  that  tbe  Legisla- 
ture entertained  the  thought  that  the  city  bad 
the  necessary  material  on  hand,  and  of  which 
to  build  It,  end  the  necessary  furniture  to 
put  Into  It.  It  Is  therefore  entirely  clear  that 
it  was  contemplated  that  tbe  municipality 
was  either  to  purchase  tbe  material  and  the 
furniture  and  to  employ  the  labor  necessary 
to  erect  tbe  building,  or  tbat  It  was  to  make 
a  contract,  as  it  did,  fOr  Its  construction  and 
furnishing. 

So,  then,  whether  the  one  or  the  other  (aud 
it  was  within  the  business  discretion  of  the 
officers  of  municipality  wblcb  of  these  methods 
they  would  adopt),  the  autlwrlty  and  power  to 
construct  Is  necessarily  conferred  upon  the 
municipality.  The  authority  to  contract 
carries  with  It  tbe  power  to  bind  the  city 
to  pay  tbe  contract  price  to  tbe  other  contract- 
ing par^;  and  tills,  of  course,  out  of  what- 
ever fund  the  municipality  may  hare  avail- 
able wben  tiie  debt  may  mature.  Tbe  fact 
that  a  e^wclal  fund  was  seated  the  sale 
of  the  bonds,  in  so  far  as  the  rigbts  of  tbe 
contractor  to  be  compensated  under  the  con- 
tract wltii  ttie  dty  Is  concerned,  Is  of  no  con- 
sequence. Hist  fond  was  provided  irtmply 
to  enable  the  el^  to  dl8cbai|;e  such  obllga- 
tions,  which  we  have  shown  It  had  authority 
to  assom^  under  tiie  ccmtract  for  erecting 
the  building  and  equli^Ing  It  It  Is  absurd 
to  say  tbat  tbe  contractor  mnst  lose  the  debt 
which  the  dty  legally  owes  to  him  because 
Its  officer,  to  whom  the  funds  were  confided, 
has  misappropriated  them.  He  was  the 
trusted  agent  of  tiie  city,  and  not  the  con- 
tract. It  was  the  city's  funds  that  he  mis- 
appropriated, and  not  the  contractor's.  The 
city  bad  the  exdnslve  control  over  them,  and 
tbe  contractor  bad  none.  He  could  not  have 
been  paid  without  obtaining  a  warrant  from 
the  dty  on  Its  treasurer.  Tbat  officer  would 
have  been  powerless  to  pay  him  without 
some  authority  from  the  municipality.  And 
had  he  and  the  contractor  appropriated  any 
part  of  the  fund,  without  autborlt;  from  the 
dty,  even  to  the  discbarge  of  tbe  debt  legal- 
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ly  due  the  latter  by  the  dty  under  the  con- 
tract with  him,  this  would  have,  pertaaiw, 
made  tbe  treasurer  guU^  of  embesslement 
Section  4668  of  the  Code. 

It  could,  wlOi  equal  plausibility,  be  said 
that  a  dty  issuing  bonds  to  be  paid  out  of  a 
fund  to  be  raised  1^^  special  taxatltm  for  that 
purpose  cannot  be  nude  to  pay  them,  If  Its 
treasurer  should  misappropriate  the  fund 
after  Its  collection  and  deposit  wltii  him. 

DOWDBLIi  and  SIMPSON,  JTJ.,  concur  la 
these  views. 


OAtNBS  V.  STATU. 

(Supreme  Court  of  Alabama.    Hay  17,  1006. 
Rehearing  Denied  June  SO,  1906.) 

1.  CsiuiNAL  Law'— Appeal— Extent  of  Re- 
view, s 

Or.  Code  1886,  fi  4313,  authorizes  any  per- 
Boo  convicted  of  a  criminal  offense  to  appeal 
directly  to  the  Supreme  Conrt  from  tbe  judg- 
ment of  conTictioQ,  and  section  4S33 '  declares 
that  on  Much  appeal  the  court  must  consider 
all  gaestlons  on  the  record  or  reserved  by  bill  of 
exceptions.  Beld,  that  under  such  sectttms  an 
objection  that  the  indictment  was  Insufficient 
for  failure  to  allege  tbe  means  by  which  the 
offense  was  committed,  being  apparent  on  tbe 
record,  was  reviewable  on  appeal  from  the  con- 
viction, though  the  objection  was  then  raised 
for  the  first  time. 

[Ed.  Note.— For  cases  in  point,  sea  vol.  15, 
Cent.  Dig.  Criminal  Law.  f  2(^7.] 

2.  indictusnt  — gohuisssion  of  offense  — 
Means. 

Under  Cr.  Code  1896.  S  4906,  declaring 
titat  when  the  means  by  which  the  offense  was 
committed  are  unknown  to  the  grand  jury  and 
do  not  enter  into  the  essence  of  the  offense,  the 
indictment  may  allege  that  they  are  unknown 
to  tiko  grand  jury,  and  section  4911,  providing 
that,  when  tbe  offense  may  be  committed  by  dif- 
ferent means  or  with  dlffemt  interests,  such 
means  or  Interest  may  be  alleged  in  tlie  count 
in  tbe  alternative,  an  averment  of  the  means 
with  which  the  offense  charged  was  committed 
Is  a  necessary  averment  of  a  valid  Indictment 
8.  Baub — Deuubbu. 

The  omission  to  aver  the  means  employed 
to  commit  the  offense  charged,  though  a  defect 
of  substance,  most  be  taken  advantage  of  by 
demurrer. 

4.  Same— Defects  in  Fobh. 

Cr.  Code  1896,  {  4895,  declaring  tbat  an  in- 
dictment must  not  be  held  insufficient  by  reason 
of  any  defect  or  imperfection  in  matter  of  form 
not  prejudicial  to  defendant's  substantial  rights, 
has  no  application  to  an  objection  to  an  in- 
dictment for  failure  to  allege  the  meani4  by 
which  the  offense  was  committed;  such  failure 
,belng  a  defect  of  substance. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information.  I  620. 
vol.  26,  Cent  Dig.  Homicide,  If  216-218.] 

5.  HouicinB— MOBDBB  — Blbhbnts  of  Of- 
fense—Means. 

The  means  with  which  the  offense  was  com- 
mitted are  not  a  constituent  element  of  the 
crime  of  murder. 

[Ed.  Note. — For  cases  In  point  «e  vol.  26, 
Cent  Dig.  Homidde^  H  12,  ^1 

6.  SAUE—AppEAii  —  PBKnmicB  — Defective 
Indictment. 

Under  Cr.  Code  1896.  S  4338.  providing 
that  the  conviction  must  not  be  reversed  be- 
cause of  error  in  the  record,  when  the  court  is 
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■atisfied  that  no  injury  reaalted  to  the  defend- 
ant, a  conviction  of  mnrder  will  not  be  revercied 
because  the  Indictment  failed  to  charge  tha 
means  by  whicli  the  offenae  waa  committed,  in 
the  absence  of  proof  of  prejudice. 

[Ed.  Note.— For  eases  In  point,  see  Toi.  28, 
Cent  Die.  Homicide.  ||  216-218,  705-708.] 

7.  Gband  Jury— Recobds— Irbpection. 

Where  there  was  no  claim  that  the  grand 
jary  did  sot  have  sufficient  leral  evidence  tie- 
fore  it  on  which  to  find  the  indictment,  accused 
was  not  entitled  to  an  inspection  of  its  trans- 
actions, minutes,  and  records,  tiecaose  in  the 
investigation  of  hia  case  immaterial,  irrelevant, 
and  illegal  evidence  was  admitted. 

8.  CRnCIHAI.  I1A.W  —  CoNTiirua.NOB  —  Abbbkt 
WiTiriCBB— Attendance— ATTAcmfEifT. 

It  was  not  error  to  refuse  to  delay  the  trial 
of  a  criminal  caae  and  issue  an  attachment  for 
a  witness  who  was  not  shown  at  the  time  to 
be  within  the  jurisdiction  of  the  court. 

[Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  j9  132],  1S22.] 

9.  Sake— Aduissionb  to  Pbevbnt  Oontinu- 

ARCE. 

Where  accused  stated  what  he  exp?cted  to 
prove  by  an  absent  witness,  and  the  state's 
solicitor  offered  to  admit  the  ■bowing,  if  pat  in 
writing  In  legal  form,  and  tbe  evidence  sooght 
was  merely  cnmnlative,  tt  was  not  error  to 
refuse  to  delay  the  trial  because  of  the  ab^ce 
of  such  witnem. 

[Ed.  Note. — For  cat^es  iu  noint.  sen  vol.  14, 
Cent  Dig.  Criminal  Law,  U  1342-1347.] 

10.  JUBT  —  ElXOUSIHO  TOB  CAUSB—JUBIS  DIC- 
TION. 

The  court  has  power  to  excuse  a  juror 
-  "for  good  and  sufficient  cause." 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  |S  384-386.] 

IL  Criuinai.  Law— Appeal— BEf}OBD. 

Where  tbe  cause  for  which  a  juror  waa 
excused  did  not  appear  in  the  appeal  record  in 
a  criminal  case,  the  court's  action  in  ezcuait» 
the  Jury  "for  good  and  snfflcient  cause"  will 
not  be  reviewed. 

12.  JuBT— Veniremen— Substitution. 

The  conrt  has  no  nnthority  to  substitute 
one  venireman  for  another  excused  from  serv- 
ice on  a  criminal  case  "for  good  and  anffident 
catise." 

13.  Same  —  DRAWiNa  Jubt  —  Nukbebthq 
Sups. 

Cr.  Code  1806.  |  SOOO,  prorldlng  that  on 
the  trial  of  a  person  charged  with  a  capital 
oGtense  the  names  of  the  jurors  eummoneo  for 
his  trial,  as  well  as  the  names  of  the  regular 
jorora  in  attendance,  moat  be  written  on  slips 
ot  paper,  folded  or  rolled  up,  placed  in  a  box^ 
or  some  anbstitute.  and  shaken  together,  etc., 
docs  not  require  that  the  slips  should  be 
numbered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81. 
,  Cent  Dig.  Jury,  |S  349-351.] 

14.  Same— Chaulenqe. 

Under  the  express  provifiiona  of  Act  March 
2.  1901  (Acts  lfl05-01.  pp.  2003.  2004).  the  fact 
that  a  juror  called  to  serve  in  a  capital  case 
was  not  a  resident  householder  or  freeholder  of 
the  county  did  not  constitute  a  valid  ground  of 
challenge  for  cause. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  i  555.] 

15.  Criuinai,  Law— Verdict— Cobreoti on. 
Where,  In  a  criminal  case,  there  had  been 

no  such  separation  of  the  jury  as  would  injure 
or  prejudice  defendant,  it  was  not  error  to  send 
the  Jury  back  to  pat  their  verdict  of  conviction 
in  proper  form. 

[Bd.  Note. — For  cases  in  point,  see  vol.  14. 
Cent  Diff.  Criminal  Law,  |  Sll2.] 


Appeal  from  City  Court  of  Montgomeiy; 
W.  H.  Thomas,  Judge. 

"To  be  officially  reported." 

Will  Gaines  was  convicted  of  murder,  and 
be  aitpeals.  Affirmed. 

JuUns  Stemfeld,  for  appellant  liasaey 
Wilson,  Atty.  Gen.,  Cor  tbe  State. 

DOWDELL,  J.  The  def^dant  waa  tried 
and  convicted  on  an  Indictment  for  mnrder. 
and  was  sentenced  to  imprisonment  in.  tlie 
penitentiary  for  life.  From  the  Judgmeat 
of  conviction  tbe  preset  appeal  is  taken. 
The  Indictment  wbich  chaises  murder  in  the 
first  degree  omits  to  tkver  the  means  with 
wbich  tbe  offense  was  committed.  No  ob- 
jection on  this  account  was  raised  to  the  in- 
dictment in  the  conrt  below  by  demurrer  or 
otherwise.  The  objectton  la  for  tbe  first 
time  raised  here. 

It  is  insisted  by  tbe  state  that,  as  no  qaes- 
tion  of  law  was  reserved  by  tbe  defendant  on 
the  trial  below,  it  cannot  here  be  raised  for 
the  first  time  on  appeal,  and,  further,  that 
the  question  not  having  been  reeerved  on 
tbe  trial,  it  could  only  be  brought  here  by 
writ  of  error,  which  waa  not  done  in  this 
case.  In  support  of  this  contention,  the  caae 
of  Ex  parte  Knight,  61  Ala.  483,  is  cited  and 
relied  on  as  an  authority.  Since  the  decision 
in  that  case,  a  new  atatnte  has  been  intro- 
duced into  our  Code  (section  4313  of  the 
Criminal  Code  of  1896),  which  broaght  with  it 
a  change  iu  the  law  as  it  theretofore  existed 
In  respect  to  appeals  in  criminal  cases.  That 
section,  wliich  is  found  In  cliapter  126  of  tbe 
Criminal  Code  of  1896,  reads  as  follows: 
"Any  person  convicted  of  a  criminal  offense 
in  the  circuit  court  or  other  court  from  which 
an  appeal  lies  directly  to  the  Supreme  Court, 
may  appeal  from  the  judgment  of  conviction 
to  the  Supreme  Court"  In  the  same  chapter 
we  find  section  4333,  whicb  reads  as  follows: 
"In  cases  taken  to  the  Supreme  Court  under 
the  provlBlons  of  this  chapter,  do  assign- 
ment of  errors,  or  joinder  in  errors,  is  neces- 
sary; but  the  conrt  mnat  consider  all  ques- 
tions ai^arent  on  the  record  or  reserved  by 
bill  of  exceptions,  end  must  rend^  such  judg- 
ment as  the  law  demands.  But  the  jndgm^t 
of  conviction  must  not  be  reversed  because 
of  error  in  the  record,  when  tbe  court  is 
satlBfied  no  Injury  resulted  thertfrom  to  tbe 
defendant"  While  the  remedy  by  writ  of 
error  under  the  statute  In  all  cases  where 
applicable,  remains  the  same  as  heretofore, 
still  under  the  statutes  above  set  out  we  see 
no  escape  from  the  conclusion  that  It  becomes 
tbe  duty  of  this  court,  when  a  case  Is  brou^t 
here  by  appeal  firom  a  judgment  of  conrlctlon, 
to  "conaider  all  questions  aM>arent  on  the 
record." 

But  it  Is  Insisted  that,  as  no  objection  was 
raised  to  the  indictment  in  the  trial  court, 
the  defect  was  waived,  and  that  there  is 
therefore  no  error  apparent  of  record.  The 
statute,  however,  says  we  must  consider  all 
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*'queetl<HiB'*  appar«it  on  the  record.  The 
objection  to  the  Indictment  la  here  made  a 
question,  and  It  la  one  that  la  apparent  on 
the  record.  At  the  common  law  an  averment 
of  the  means  with  which  the  offense  charged 
was  committed  was  necessary  to  a  good  and 
sufficient  Indictment  for  murder.  And  mider 
the  criminal  procedure  of  the  Code  It  Is  evi- 
dent that  it  was  the  Intention  of  the  law- 
makers that  the  averment  of  the  means  with 
which  the  alleged  homicide  was  committed, 
and  which  was  a  necessary  averment  in  a 
common-law  Indictmmt,  should  not  be  dls* 
l>ensed  with,  but,  on  the  contrary,  should 
be  observed.  The  form  of  indictment  No.  63 
prescribed  in  our  Criminal  Code  for  murder 
(page  833),  requires  an  averment  of  the  means 
with  which  the  offense  was  committed.  So, 
likewise,  form  of  indictment  for  manslaughter 
in  the  first  degree  (No.  60,  p.  332),  and  form 
No.  61,  for  manslaughter  in  the  second  degree, 
and  form  No.  64,  for  killing  in  a  sudden  ren- 
counter— each  and  all  of  these  forms  of  in- 
dictment provide  for  an  averment  of  the 
means  with  which  the  offense  ctiarged  was 
committed.  Section  4894  declares  the  forms 
giv^  in  the  Code  sufficient.  Section  4906 
provides  as  follows:  "When  the  means  by 
which  the  offense  was  committed  are  un- 
known to  the  grand  jury,  and  do  not  enter 
Into  the  essence  of  the  offense,  the  indictment 
may  all^e  that  tbey  are  unknown  to  the 
grand  Jury."  Section  4911  provides  that, 
"when  the  offenae  may  be  committed  by  dif- 
ferent means,  or  with  different  Interests,  such 
means  or  Interest  may  be  alleged  In  the  count 
In  the  alternative."  So  It  would  seem  from 
these  statutory  provisions  that  an  averment 
of  the  means  with  which  the  offense  charged 
was  committed  ts  a  necessary  averment  to  a 
good  Indictment,  and  without  It  the  indict- 
ment would  be  defective  and  subject  to  de- 
murrer. The  principle  here  declared  Is  rect^- 
nlzed  In  Homsby  v.  State,  M  Ala.  66,  10 
South.  622. 

It  is  further  Insisted  that  under  section 
4S95  of  the  Criminal  Code  of  1896  the 
Indictment  should  not  be  held  liuufficlent. 
That  section  reads  as  follows:  "An  Indict- 
ment must  not  be  held  Insufficient,  nor  can 
tbe  trial,  judgment,  or  other  proceedings 
thereon,  be  affected  by  reason  of  any  defect 
or  hnpwfectlon  In  any  matter  of  form  which 
does  not  prejudice  tbe  snbstanUal  rights  of 
the  defendant  on  the  trial."  Without  stop- 
ping to  discuss  the  full  meaning  and  scope  of 
this  statute,  It  is  sufficient  to  say  that  It  is 
without  application  to  the  case  before  us, 
as  the  question  under  consideration  Is  not 
one  of  m^  defect  or  imperfection  In  a  mat- 
ter of  form,  but,  fnnn  wtiat  we  have  said 
above,  a  defect  In  substance.  The  means 
with  which  the  offense  charged  was  commit- 
ted, however,  Is  not,  in  an  indictment  for  mur^ 
d^,  a  constituent  element  of  ttie  offense. 
The  unlawful  killing  with  malice  aforethonght, 
regardless  of  the  means  employed*  constituted 


murder.  Every  constituent  element  of  mnr- 
der  Is  averred  in  the  indictment.  The  omis- 
sion to  aver  the  means  employed,  though  in 
a  sense  a  defect  of  substance,  and  not  one 
of  mere  form,  yet  is  such  a  defect  as  must 
be  taken  advantage  of  by  demurrer.  This 
principle  is  stated  in  effect  in  Homsby'  v. 
State,  supra.  See,  also,  the  following  cases: 
Oregan  v.  Bruce^  6  Or.  71,  20  Am.  Bep.  734 ; 
Cathcart  v.  Commonwealth,  37  Fa.  114 ; 
Wolf  V.  State,  li9  Ohio  St  256.  Moreover, 
section  4333  of  the  Criminal  Code  of  1896. 
which  we  have  set  out  In  full  above,  provides: 
"But  the  Judgm^t  of  convictl<Hi  must  not 
be  reversed  because  of  error  in  tbe  record, 
wben  the  court  is  satisfied  that  no  injury  re- 
sulted to  the  defendant"  This  provision 
was  introduced  into  section  4333  at  the  time 
of  the  adoption  of  the  Code  of  1896,  and  there- 
fore became  the  law  subsequent  to  the  time 
of  tbe  decision  of  Maxwell  v.  State,  89  Ala. 
ISO,  7  South.  824,  and  doubtless  it  was  intro- 
duced into  the  Code  for  the  purpose  of  meet* 
Ing  the  doctrine  laid  down  in  Maxwell  v. 
State,  and  cases  there  cited.  We  are  satis- 
fied that  no  injury  resulted  to  tbe  defendant 
from  tbe  omission  of  the  averment  in  the 
indictment  The  evidence  without  dispute 
showed  that  the  killing  was  done  with  a  gun. 

Before  the  trial  was  entered  upon,  and  be- 
fore the  defendant  bad  plesded  to  the  in- 
dictment, he  filed  a  motion  that  he  be  al- 
lowed to  Inspect  tbe  "transactions,  minutes, 
and  records  of  tbe  grand  Jury  that  Indicted 
him,"  upon  several  grounds  mentioned  in  tbe 
motion,  the  sum  and  substance  of  which  were 
that  the  grand  jury  in  the  investigation  of 
his  case  had  admitted  before  it  evidance  that 
was  immaterial,  Irrelerant,  illegal,  etc.  This 
motion  the  trial  court  ovexmled  and  disallow- 
ed. There  was  no  pretense  that  the  grand 
jury  did  not  have  sufficient  legal  evidence  be- 
fore it  upon  whi<^  to  find  the  indictment 
The  motion  under  tbe  criminal  procedure  of 
this  state  was  without  merit  If  the  grand 
Jury  had  any  legal  evidence  before  it  to  au- 
thorize a  bill,  all  inquiry  as  to  the  nature, 
character,  and  sufficiency  of  any  other  evi- 
dence introduced  before  it  is  cut  off,  when 
sought  for  the  purpose  of  attacking  the  valldr 
Ity  and  integrity  of  the  indictment  The 
trial  court  very  proporly  overruled  tbe  mo- 
tion. See  ^arrenberger  v.  State,  63  Ala. 
481,  26  Am.  Bep.  643;  Washington  v.  State, 
63  Ala.  189:  Carl  v.  State.  125  Ala.  89,  102, 
28  South.  606;  Hall  v.  State,  131  Ala.  90, 
112,  32  South.  8S0. 

There  waa  no  error  in  the  court's  refusal 
to  delay  the  trial  of  the  case  and  Issue  an 
attachment  for  the  witness  Morgan.  It  waa 
not  shown  that  this  witness  was  at  the  time 
within  the  jurisdiction  of  the  court  Walker 
V.  State,  117  AU.  86.  23  South.  670.  More- 
over, it  appears  that  the  defendant  stated 
what  he  expected  to  prove  by  this  ab- 
sent witness,  and  the  solicitor  stated  that 
the  state  would  admit  the   showing  If 
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pot  in  wrltlnff  and  legsl  form,  and,  further- 
more. It  appean  ttiat  the  evidence  of  tfala 
wltneas  would  have  been  nMrely  cnmnhitlTe^ 

The  action  of  the  court  In  enradng  the 
Juror  Croom  "for  a  good  and  anfllclait  cause*'/ 
was  a  matter  within  the  power  of  the  court 
The  cause  not  being  ^own  In  the  tecord,  the 
oourt'a  action  In  this  respect  cannot  be  re- 
newed. Ptont  T.  State,  140  Ala.  32;  S7 
South.  109.  There  waa  no  authority  In  the 
court  to  substitute  another  Tmlreman  In  the 
place  of  Oroom.  Bectlra  5007  of  the  Oode  of 
1896  provides  for  the  discarding  of  namea  In 
certain  cases,  and  the  facts  here  do  not  bring 
the  case  within  the  Influence  of  the  statute. 

It  clearly  appears  tiiat  tin  only  mistake  In 
the  veiilre  In  reference  to  the  Juror  Tbomp< 
son  was  the  duplication  of  the  number  76; 
there  being  no  duplication  In  the  name  of  the 
Juror.  The  names  of  the  Jurors  are  number^ 
ed  as  a  matter  of  conyenlence,  Sectton  6000 
of  the  Oode  does  not  require  such  number- 
lug,  and  omission  to  number  the  names 
would  not  affect  the  Tenlr&  See,  also.  Code 
1806,  S  4838. 

Under  the  dedsloQ  In  Parker  State,  102 
Ala.  128,  15  Sonth.  810,  it  was  held  a  good 
cause  of  challenge  that  the  persop  was  not 
a  resident  houseliolder  or  freeholder  of  Mont- 
gomery county.  Section  4331  of  the  Orlmlnal 
Code  of  1886  (section  &016,  Cr.  Code  1896). 
was  amended  by  the  act  of  December  8,  1804 
(Acts  1804-05,  pp.  S3,  34),  and  this  ground  of 
challenge  was  omitted,  and  It  was  held  In 
Thomas  t.  State,  124  Ala.  48,  27  South.  816, 
that  under  this  act  it  Is  not  a  ground  of  chal- 
lenge for  cause  that  the  Juror  had  not  been  a 
"resident  householder  or  freeholder  of  the 
county  for  the  last  preceding  year."  The  act 
of  March  2,  1901  (Acts  1900-01,  pp.  2003, 
2004)  contains  a  proTlslon  that  this  shall  not 
constitute  ground  for  challenge  for  cause. 
This  Is  the  Jury  law  now  ta  force  In  Mont- 
gomery county. 

There  were  other  exceptions  reserved  to  the 
rulings  of  the  court  during  the  proceedings 
in  selecting  a  Jnry  for  the  trial,  but  It  clear- 
ly appears  from  the  record  that  there  Is  no 
.merit  In  any  of  these  exceptions.  Nor  do 
we  think  there  is  any  merit  In  any  of  the  ex- 
ceptions reserved  to  the  rulings  of  tlie  court 
on  objections  made  in  the  admission  and  re- 
jection of  evidence. 

There  were  two  charges  requested  In  writ- 
ing by  the  defendant,  which  were  refused  by. 
the  court  Both  and  each  of  these  charges, 
besides  betag  bad  In  other  respects,  were 
elliptical,  and  no  error  was  committed  In  re- 
fusing them. 

In  sending  the  Jury  back  to  put  their  ver^ 
diet  in  proper  form,  the  court  did  right 
There  had  been  no  such  separation  of  the 
Jury  as  would  Injure  or  pr^udlce  the  defend* 
ant  Nabora  t.  State,  120  AU.  828,  25  South. 
529;  Bandera  t.  SUte,  181  Ala.  1.  81  South. 
684. 


We  find  no  reversible  error  In  fhe  nootll, 
and  the  Judgment  will  tie  here  alllrmod. 
Affirmed. 

WBAKLBT.  0.  3^  and  HABAUK>N  and 
DBNSON,  J  J.,  ooncor. 


OIl^LBSPIB  et  aL  T.  OIBBS  et  al. 
(Snprwne  Court  of  Alabama.  June  18;  1908.) 

1.  MnnioiPAX.  CoBPoaATioif B  —  Ultba  Vms 
Acre— I N  JUHCTION— Pabtiis. 

One  (rf  the  aldermen  of  a  town  Is  entitled 
to  Join  in  his  individual  capaci^  as  a  taxpayer 
ot  the  town  with  other  complamants  to  enjoin 
ultra  vires  acta  by  the  town  auHiorltiee  and 
their  officers. 

2.  Same— Pabtxbs  DifxitDAKT. 

The  officers  of  a  municipal  corporation 
engaged  In  the  perpetration  of  ultra  vires  acti 
1q  behalf  of  the  corporation  are  proper  partki 
defendant,  and  the  corjtoratiai  a  nrrmisij 
party,  to  a  suit  to  enjoin  inch  acta  or  to  cor* 
rect  them. 

[Bd.  Note.— For  cases  la  pohit,  see  vol.  SflL 
Cent.  Dig.  Municipal  Gorporatlona,  |  219&] 
8.  Sauk— Defenses. 

The  fact  that,  after  suit  had  been  instltiit> 
ed  by  a  taxpayer  to  enjoin  ultra  vires  acts  oa 
behalf  of  a  mnnicipal  corporation,  the  corpora- 
tion and  Its  officers  discovered  their  error,  and 
revoked  the  orders  under  which  the  acta  were 
directed  to  be  done,  and  ^landoned  the  illegal 
scheme,  afforded  no  caose  fOr  the  dismlnal  of 
the  suit 

4.  Same— BILIj— AUBItDUENT. 

Where,  after  the  filing  of  a  bill  to  enjoin 
a  municipal  corporation  from  applying  cor* 
porate  funds  to  the  repair  of  c^tain  adbooX 
property  and  the  purchase  of  an  additional  lot. 
the  town  abandoned  the  project,  bat  Immediate- 
ly rented  for  a  town  hall  a  portion  of  the  same 
Bchoolhoase  for  five  years  and  paid  the  rent  for 
the  wbole  term  in  advance,  which  was  a  mere 
subterfuge  to  avoid  the  injunction,  an  amend* 
ment  to  the  bill  allying  such  facU  did  not  de- 
stroy the  equity  of  the  original  bill. 

Appeal  from  Chancery  Court,  Onllman 
County;  Wm.  H.  Simpson.  Chancellor. 

"To  be  officially  reported." 

Bill  by  F.  A.  Olllesple  and  others  agahist 
T.  M.  Glbbs  and  others.  From  a  decree  dis- 
mls^ng  the  bill,  complainants  appeal.  Af- 
firmed. 

J.  B.  Brown,  for  appellants.  George  H. 
Parker,  for  a^lteee. 

TYSON,  J.  This  is  the  ease  of  a  bill  Oled 
by  certain  taxpayers  of  the  mnnlclpality  of 
the  town  of  Hancerllle,  one  of  whom  was  an 
alderman  of  the  aald  town,  agabist  tlie  In- 
tendant  and  the  other  aldermen,  to  enjoin 
ultra  Tirea  acts  of  the  corporation.  The  par- 
ticular act  complained  ot  was  tiie  appllcatltm 
of  corporate  funds  to  the  repair  and  comple- 
Um  at  achool  pn^erty  owned  by  the  Hance- 
vllle  achool  district  situated  in  the  town,  and 
the  purchase  of  an  additional  lot  for  the  said 
school.  After  an  Injunction  had  lasued,  the 
town  authorities,  reo^nUng  the  want  of 
power  to  do  the  act  complained  of,  revoked 
the  orders  under  which  they  were  directed 
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"to  be  done,  and  apparently  abandoned  the 
project,  but  Immediatel;  afterwards  rented 
for  a  town  hall  a  portion  of  the  aame  scfaool- 
liouse  for  Ave  yean,  and  paid  the  rent  for 
the  whole  term  In  advance,  amounting  to 
$250.  Tberenpon  amendments  to  the  bill 
-were  Interposed,  setting  up  these  facts,  al- 
leging that  they  were  s  mere  sobterfoge  for 
avoiding  the  injunction,  and  making  new  par- 
"ties.  Motions  were  made  to  strike  the  amend- 
menta  as  departures,  to  dismiss  the  bill  for 
-want  of  equity,  and  to  dissolve  and  discharge 
the  injunction,  and  at  the  same  time  demur- 
rers were  InteipMed  to  the  whole  and  to 
parts  of  the  bill.  Tbe  chancellor  dissolved 
the  Injunction,  struck  tbe  amendments,  sus- 
tained the  demurrers,  and,  finding  In  his  de* 
cree  that  the  bill  could  not  be  amended  so 
as  to  give  it  equity  and  that  complainants 
made  no  effort  to  amend,  dismissed  the  MIL 
The  am>eAl  Is  brought  by  the  eomplainanta 
below  to  reverse  this  decree. 

We  do  not  doubt  tbe  right  of  one  of  the 
aldermen  to  Join  In  bis  individual  capacity 
as  a  taxpayer  of  tbe  town  with  the  other 
complainants  to  enjoin  ultra  vires  acts  by 
tbe  town  auttiorltles  and  tbelr  officers.  One 
does  not  lose  bis  character  and  capacity  and 
rights  as  a  dtlsen  by  becoming  an  officer  of 
the  town  In  which  he  Urea,  and  he  1^  no 
means  complains  of  himself  by  Joining  with 
others  in  Ihe  institution  of  a  suit  In  his  ca- 
pacity as  a  dtben  and  taxpayer  against  the 
corporation  and  its  officers  other  than  htitf 
self.  Nor  do  we  doubt  diat  tbe  offlcos  of 
the  corporation  ei^aged  In  the  perpetration 
of  ultra  Tires  acts  in  behalf  of  fbs  cwpora- 
tlon  are  prefer  parties  defendant  to  a  suit 
to  enjoin  such  acts,  or  to  correct  tbem.  In 
meh  case  there  may  be  a  personal  liability 
In  fkvor  of  the  corpnratton,  to  be  Imposed 
iipon  tbe  offlcws  engaged  in  tbe  lUegal  acts 
complained  of.  Nor  does  tbe  fact  tiiat,  after 
a  suit  has  been  Instltttted,  complaining  of 
ultra  Tlzes  acta  about  to  be  done,  tbe  cot* 
poratka  and  Its  officers  discovw  their  emnr 
and  revoke  the  orders  under  which  tbe  acts 
wore  directed  to  be  done,  and  abandon  the 
Illegal  scheme,  afford  any  cause  for  Uie  dis- 
missal of  a  suit  properly  Instituted  to  pre- 
Tent  the  acts  complained  of,  altbouffh  such 
matters  be  set  iv  as  amendments  to  ttie  bill 
as  having  occurred.  McMlnn  r.  Karter,  123 
Ala.  S02,  2e  South.  Ott.  Buch  acts  of  recan- 
tation tbe  COTporatitm  and  Its  oBcen,  as 
stated  In  the  case  cited,  strengthened  tbe 
case  Blade  by  the  original  bill,  and  cmiflrmed 
the  title  to  relief  thmln  alleged,  and  by  no 
nieans  faave  the  effect  of  destroying  the  equity 
cC  the  original  suit  The  amendment  In  this 
.  ease,  while  it  might  not  give  the  complalnr 
ants  any  right  to  relief  against  ttw  acts  com- 
plained of  therein,  In  reference  to  tbe  rent- 
ing of  a  portlMi  of  tba  acfaoolbouse  as  a 
town  ball,  on  the  ground  that  tbe  municipal 
authorities  have  a  legislative  discretion  in 
reference  to  such  matters,  which  cannot  be  In- 
quired Into,  and  particularly  so  in  a  case  of 


this  kind.  Instituted  for  a  different  pxupose, 
did  not  Interfere  with  the  equity  of  the 
original  bill  to  have  the  Judgment  of  the 
court  In  striking  the  amendments,  which  Is 
necessarily  an  act  antecedent  In  Its  nature 
to  the  dismissal  of  the  bill,  would  certainly 
leave  the  bllt  unimpaired  by  the  amend- 
ments.' 

But  there  is  a  defect  about  the  original  bill 
which  seems  to  render  the  sustaining  of  the 
demurrer  thereto  unobjectionable.  The  suit 
Is  in  reference  to  coriwrate  property  and  al- 
leged corporate  conduct  Ordinarily  tbe  cor- 
poration itself  would  be  the  proper  complain- 
ant to  bring  such  suit,  bnt,  being  under  con- 
trol of  <^cer8  who  were  united  in  the  pro- 
ject of  misapplying  coritorate  funds,  tbe  light 
to  prevent  such  Injuries  to  tbe  corporation  by 
the  instltation  of  suite  such  as  this  by  tbe 
taxpayers  of  tho  town  is  undoubted,  and  It  is 
fnlly  recognised;  but  the  municipal  orapora- 
tion  In  Ite  corporate  capacity  Is  a  necmary 
party  defSnitent  to  the  proceeding,  when  It 
is  not  a  plaintiff.  When  the  suit  Is  one  to 
vacate  a  charter  and  restrain  peratms  from 
actiiv  as  a  corporation,  It  was  improper, 
prior  to  section  S42S  of  the  Code  of  1886.  to 
make  the  alleged  corporation  a  party  defend- 
ant, itince  It  wottld  be  an  admission  of  Its 
existence.  Stete  ex  rel.  Sanche  r.  Webb,  97 
Ala.  Ill,  12  SouQl  877.  88  Am.  St  Rep.  lU- 
But  when  the  suit  Is  In  behalf  of  a  cor- 
poration, and  to  preserve  Ite  proporty  against 
Ul^al  acte  done  In  ite  name  by  its  officers, 
the  corporation  as  such  is  certainly  an  Indis- 
pensabls  iiarty.  OThe  analogy  in  such  cases 
between  municipal  corporations  and  private 
corporations,  when  suite  ars  Instituted  In 
behalf  of  the  latter  by  corporators.  Is  per^ 
feet  10  Oyc.  pp.  9eS«  880,  and  authorities 
there  dted;  2  Dillon  on  OonK«atl<ms,  i|  819^ 
816.  Though  the  Inhabltante  of  a  town  ar^ 
as  stated  in  City  of  Bufaula  t.  McNab,  67 
Ala.  M8.  42  AnL  Itep.  118.  the  corporateva, 
and  the  officers  are  but  public  agenta  of  the 
C(H^ratlon,  the  corporation  tteelf  Is  the 
legal  owner  of  all  the  property  standing  in 
Its  name,  as  much  as  a  private  corporation, 
and  neither  can  be  dispensed  with  as  a  party 
defendant  to  a  legal  proceeding  such  as  this. 
Bncy.  PI.  &  Fr.  vol.  10,  p.  914;  Id.  voL  14. 
p.  224;  86  Cent  Dig.  col.  8126;  New  Or^ 
leans  M.  &  O.  B.  B.  Co.  Dunn,  51  Ala. 
128;  Turner  t.  Cruzen,  70  Iowa,  202,  30  N. 
W.  483;  Moore  T.  Held.  73  Iowa,  638.  85  N. 
W.  628. 

The  demurrer  In  ttiis  case  on  tbe  ground  of  ^ 
the  absence  of  the  corporatltm  as  a  party  to 
the  suit  was  distinctly  made,  and  was  sus- 
tained to  term  time,  and  the  complainant^  by 
not  <rfr^ng  to  amend,  stood  by  tbelr  bilL 
^niere  was  thus  no  al^natlvo  left  but  to  dis- 
miss the  bill,  since  "no  court  can  adjudicate 
directly  upon  a  person's  right  without  the  par- 
ty being  tftber  actually  or  constmctlTely  be- 
fore tbe  court"  Mallow  v.  HInde,  12  Wheat 
(U.  S.)  186^  6  L.  Ed.  099;  Shields  t.  Barrow, 
17  How.  (U.  S.)  180^  16  L.  BL  168;  8  Brlcfc. 

Digilized  by  GooqIc 


870 


41  80UTHBBN  BEPORTHR. 


(AIL 


Dig.  873.  A8  this  point  Is  decisive,  and  mnst 
result  In  the  affirmance  of  tbe  decree  of  the 
lower  court,  It  Is  minecessary  to  consider 
other  matters  hi  tbe  case. 

Tbe  decree  of  the  lowv  court  Is  UierefOre 
afBrmed. 

WEAKLBT,  a  3.,  and  SIMPSON  and  AN- 
DERSON, Jjr^  concnr. 


KELLY  T.  LOUISVILLE  ft  N.  B.  00. 
iSupreme  Court  of  Alabama.   July  6,  190H.t 

1.  WnnTB8SBS-tIlCPBA.0AHEnT  — COIXATBBAI. 

ASO  Ibbexatant  Mattkbs. 
Where  the  iaaue  was  whether  a  xeleaae 
Blsned  by  plaintiff,  and  relied  on  as  a  defense,  was 
signed  by  him  when  so  intoxicated  as  to  render 
hun  nnconBcions  of  his  act,  and  plaintiff's  wit- 
ness testified  that  pUlntlO  had  been  a  hard 
drinker  for  years,  that  he  saw  him  early  on 
the  morning  of  the  day  that  tbe  release  bore 
date,  before  witness  went  to  work,  and  that 
he  saw  him  take  several  drinks,  and  that  he  ap- 
peared to  be  drinking  heavily,  and  on  cross- 
examination  be  was  asked  and  answered  in 
the  negative,  the  question  whether  he  had  not 
told  V;  that  plaintiff  had  left  his  home  on  such 
morning  to  go  to  see  his  doctor  and  settle  his 
case,  and  had  not  then  asked  T.  if  plaintiff  did 
settle  his  case,  V.  may  not  testify  for  defendant 
that  plaintiff's  witness  had  stated  to  her  that 
on  the  day  of  tbe  date  of  the  release  plaintiff 
left  home  for  the  purpose  of  seeing  his  doctor 
and  aettUng  the  case,  and  tbat  he  asked  her 
if  the  case  had  been  settled,  as  not  only  may  a 
witness  not  be  cross-examined  as  to  a  fact  col- 
lateral and  irrelevant  to  the  Issue,  but.  If  he 
is  so  examined,  his  answer  may  not  be  contra- 
'dicted  by  the  party  who  asked  the  qaestion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  CEO, 
Cent.  Dig.  Witnesses.  SS  l543-1245,  12T3.] 

2.  TBU1>-MI6LBADIN0  Ikbtbuotions. 

Judgment  for  defendant  will  not  be  re- 
versed on  the  ground  that  it  was  calculated  to 
mislead  the  Jury  to  charge  that  under  the  plead- 
ings, If  the  jury  were  reasonably  satisfied  from 
the  evidence  that  plaintiff  compromised  his 
claini,  as  alleged  In  the  plea,  they  should  And 
for  defendant,  though  they  believed  from  the 
evidence  that  plaindff  was  hurt  by  reaaim  of 
defendant's  negligence,  as  alleged  in  the  com- 
plaint 

Appeal  from  Circuit  Court,  Jefferson  Ooud< 
ty ;  A.  A.  Coleman,  Judge. 

"To  be  officially  reported." 

Action  by  Michael  Kelly  against  the  Loola- 
vUle  &  Nashville  Railroad  Company.  Judg- 
ment for  defendant.  Plaintiff  appeals.  Re- 
vised and  rouanded. 

This  was  an  action  for  damages  for  per- 
sonal Injnry,  brought  under  the  ^ployer's 
liability  act  The  complaint  contained  seren 
counts,  to  wbicb  a  gr«it  many  demorrov 
were  lnt«poaed  and  overruled.  It  la  not 
necessary  to  here  set  them  out.  The  de- 
fendant filed  pleas  ftf  tbe  genoral  issue,  con- 
tributor negligence,  and  special  plea  8  set- 
tlng  up  a  written  release,  signed  by  plain- 
tiff, acknowledging  receipt  of  $800  In  foil  sat- 
isfaction and  compromise  of  tbe  claim  against 
tbe  railroad  company  from  any  and  all  Ila- 
btlity  4X1  account  of  said  Injury.  Plahitur 


filed  r^UcatlOD  to  tb\B  plea,  setting  np  tbe 
fact  tbat  at  the  time  he  signed  the  release 
be  bad  no  knowledge  of  the  fact  of  mlgnlng 
the  same,  or  of  having  received  any  money 
from  defendant ;  tbat  be  was  unconscions  ol 
tbe  act  committed  by  blm,  and  InctKupetrat 
to  determine  by  reason  of  Intoxication. 

The  court,  at  the  roQuest  of  tbe  defendant, 
gave  tbe  following  diarge:  **ITnder  fbB  plead- 
ings In  this  case,  if  yon  are  reasonably  sat- 
isfied from  tbe  ^dence  in  tbe  case  that  the 
plaintiff  onnpromised  and  settled  his  claim 
for  damages,  as  alleged  In  the  tiilrd  plea  of 
defendant,  yon  will  find  a  ver^ct  i&  tavor  of 
the  defendant,  although  yon  may  also  bellera 
from  tbe  evidence  that  plaintiff  was  burt 
by  reason  of  tbe  negligence  ot  defendant 
as  alleged  In  plaintiff's  complaint" 

Denson  &  Denson,  for  appellant  TUlman. 
Omb,  Bradley  &  Morrow,  tw  appellee. 

TYSON,  J.  Tbe  main  contested  Issue  of 
fact  as  shown  by  tbe  record,  was  whether 
the  plaintiff  executed  and  obligated  himself 
by  tbe  release  Invoked  as  a  defense  in  de- 
fendant's third  special  plea.  The  execution 
of  the  release  was  not  denied,  but  the  testi- 
mony In  plalntlfTs  behalf  tended  to  support 
the  allegations  of  his  special  replication 
that  he  was  In  such  a  state  of  Intoxication 
at  the  time  of  Its  signing  and  delivery  as 
to  render  him  nnconsdous  of  bis  act  <m  that 
occasion. 

Practically  only  one  ruling  of  tbe  trial 
court  is  presented  for  review  on  the  admission 
of  evidence.  It  is  this:  The  defendant  was 
permitted,  against  plaintiff's  objection,  for 
tbe  purpose  of  lmi>eachment  to  show  that 
plaintiff's  witness  Jack  Crawford  had  stated 
to  Miss  Yigo  tbat  on  Friday,  attex  the  sup- 
posed execution  of  the  release  on  the  Mon- 
day preceding,  plaintiff  had  left  home  for 
the  purpose  of  seeing  his  doct<«'  and  settlb^ 
his  case,  and  asked  her  if  the  case  bad  been 
settled.  Crawford  on  direct  examination  tes- 
tified tbat  plaintiff  had  been  a  heavy  drinker 
for  18  years ;  that  be  saw  htm  early  Monday 
morning,  October  5,  1903,  the  day  the  re- 
lease bears  date,  before  witness  left  his 
house  to  go  to  work;  tbat  be  appeared  to  be 
drinking  heavily ;  saw  htm  take  several 
drinks.  On  cross-examination,  without  ob- 
jection, the  witness  was  asked  whether  on 
Friday  following  Monday,  October  6,  1903. 
and  on  tbe  occasion  of  his  visit  to  the  office 
of  W.  I.  Orubb,  he  bad  not  stoted  to  Mias 
Vigo  that  plaintiff  had  left  home  <m  tlie 
morning  of  October  6,  1903,  for  the  purpose 
of  going  to  see  tbe  doctor  and  settling  his 
case,  and  whether  he  did  not  then  ask  Miss 
Vigo  If  plaintiff  bad  settled  bis  casb  This 
queetlon  was  answered  by  tbe  witness  In  tbe 
native.  It  was  for  tbe  purpose  of  oontra- 
dlcUng  his  testimony  that  Miss  Vigo  was 
allowed  to  testify  as  first  above  stated.  "It 
is  a  well-settled  mle  that  a  witness  cannot  be 
cross-examined  as  to  any  fact  which  Is 
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lateral  and  Inelerant  to  the  Issue  merely  tor 
tbe  smrpose  ot  ocmtradlctlng  blm.  And  if  a 
qnestiai  wblcb  Is  collateral  or  Inelerant  to 
tbe  Isane  Is  put  to  a  wltneM,  his  answer 
cannot  be  contradicted  by  the  party  who 
asked  tbe  qnestlon,  but  is  conclusive  against 
bim."  Blakey's  Heirs  t.  Blakey's  Bx'x,  S3 
Ala.  ei9;  li.  &  N.  R.  B.  Go.  T.  Qntam  (Ala.) 
30  South.  76a  It  win  be  observed  that  Craw- 
ford had  not  testifled  as  to  the  plahatUTs 
purpose  when  he  left  home  on  that  morning, 
or  that  plaintiff  left  home  on  that  morning 
at  all,  or  as  to  bis  mental  condition,  eto. 
Clearly  hfs  declarations  to  Miss  Vigo  were 
"res  inter  alios  acta"  as  to  the  plaintiff,  and 
did  not  bind  him ;  nor  was  it  competent  as 
corroborating  defendant's  witness*  stat^nent 
that  plaintiff  visited  bis  doctor  on  that  morn- 
ing and  did  go  to  see  about  settling  his  case. 
The  objection  of  plaintiff  to  Miss  Vigo's  testi- 
mony should  have  been  sustained. 

The  only  objection  that  can  be  urged 
against  tbe  charge  given  at  defendant's  re- 
quest Is  that  it  was  calculated  to  mislead 
tbe  jury.  This  Is  not  a  ground  of  reversal. 

Bevarsed  and  remanded. 

WGAKLBT,  a  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


STATE  er  rel.  HAMILTON  v.  KITCHENS. 

(Sapreme  Court  of  Alabama.   May  31,  190tt. 
Rehearing  Denied  Jane  80.  1906.) 

1.  Apfeai<— FiNAi.  Jvogicbut— New  ^iaXi— 

Motion— Effect. 

A  motion  for  a  new  trial  or  rehearing, 
seaBOoably  made,  suapends  the  judgment,  which 
does  not  became  final  for  the  parposes  of  limit- 
ing tlie  time  to  appeal  until  the  motion  is  dis- 
posed of. 

[Ed.  Note« — ^FoT  cases  In  point,  see  toL  2, 
Cent  Dig.  Appeal  and  Error.  |  1896.] 
.2.  Quo  Wabbanto—Appeai^Tux  of  Tak- 

INQ. 

Where  a  motion  for  a  new  trial  In  quo 
warranto  was  d«iied  April  22,  1905,  and  the 
clerk  certified  that  jKtitioner,  on  April  25, 
'  1905,  prayed  an  appeal,  which  was  granted  on 
petitioner  8  giving  secnrity  for  coats,  which  was 
given  on  tbe  same  day.  the  appeal  was  in  time, 
under  Code  1886.  {  3437,  sathorizlng  appeals 
In  quo  warranto  proceedings  within  10  days 
after  jodgment,  etc 

.3.  JunOimiT— PUADINOa— DunTBBEB. 

Where  a  Judgment  entry  recited  that  de- 
fendant demurred  to  the  petition  as  amendea, 
whereupon  It  was  considered  and  adjudged  by 
the  court  that  the  demurrers  to  the^titlon  as 
amended  be  sustained,  and.  plaintiff  declining 
to  plead  further,  it  was  adjudged  that  the  in- 
formation be  dismissed  at  petitioner's  cost,  the 
entry  showed  a  proper  judgment  sustaining  the 
demurrer. 

4.  Quo  Wasbaitto— Petition— Fabtiu. 

Where  a  petition  for  a  writ  of  quo  war- 
ranto recited:  "Yonr  petitioner  and  relator, 
the  state  of  Alabama,  by  tlie  relation  of  H.,  re- 
spectfully represents,"  etc,  it  suffl<dently  ap- 
peared therefrom  that  petitioner  was  joined 
with  the  state  as  a  party  plaintiff,  as  required 
by  Code  1896,  i  3426. 

[Ed.  Note. — For  cases  in  wAat,  see  vol.  41, 
'Cent.  Dig.  Quo  Warranto,  |  £L] 


6.  Saub— Officbs  to  Which  Afflicabls— 
School  TauffrBBS. 

The  office  of  school  district  trustee,  created 
by  Oen.  Acte  1908,  p.  289,  is  a  public  office, 
so  that  quo  warranto  was  avallaue,  as  pro- 
vided by  Code  1896,  }  3429,  to  try  the  title  to 
the  office,  which  petitioner  alleged  lie  was  en- 
titled to  hold  because  ot  respondwit's  dlsqaali- 
ficatlon  therefor. 

(Bd.  Note.— For  eases  In  point,  see  vol.  41, 
Cent.  Dig.  Quo  Warranto,  f  11.] 

Appeal  from  Circuit  Court;  Walker  County ; 
A.  H.  Alston,  Judge. 

"To  be  oflBclally  reported." 

Quo  warranto  by  the  stot^  relation  of 
H.  W.  Hamilton,  against  Calvin  KItebens. 
From  a  decree  dismissing  the  petition,  relator 
appeals.  B«versed  and  nmanded. 

Tbe  appUeation  was  aa  foUows :  *Yonr  pe- 
titioner and  relator,  the  State  of  Alabama, 
on  the  relation  of  H.  W.  Hamilton,  respect- 
fully r^resents  unto  your  honor  that  he  Is  a 
householder  and  fireeholder,  and  resides  In 
school  district  85,  in  Walker  county,  Ala- 
bama, and  that  on  tbe  1st  Saturday  to  July, 
190^  an  Section  was  held  In  said  school  dis- 
trict of  the  quallfled  electora  thereof,  at 
which  said  election  three  school  trustees  for 
said  district  were  regularly  elected,  to  wit, 
Frank  Ellis,  Robert  Kllgore,  and  relator,  as 
was  by  law  proTlded.  (2)  That  relator  was 
regularly  elected  at  said  election  aa  trustee, 
and  has  at  all  times  since  been  ready  and 
anxious  to  assume  and  discharge  the  duties 
of  tbe  office,  but  that  he  has  been  prevented 
from  so  doing  by  reasm  of  the  fact  that  Cal- 
vin rateh»i8  haa  usurped  the  functions  of 
said  office  and  still  exercises  the  same  with- 
out authority  of  law.  (8)  Your  petitioner 
and  nlator  showetb  further  that  Lige  Dutton 
received  only  one  legal  vote  and  five  lll^al 
votes  at  said  election,  ^d  that  petitioner 
received  four  legal  votes,  and  that  Lige  Dut- 
ton was  disqualified  from  holding  said  office. 
In  that  he  was  not  a  householder  and  free- 
holder of  said  school  district,  and  that  Calvin 
Kitchens  received  one  illegal  vote  at  said 
election,  and,  further,  that  your  iwtltloner  re- 
ceived a  majority  of  the  legal  votes  cast  at 
said  election  for  Lige  Dutton,  Calvin  Kitch- 
ens, and  petitioner,  and  that  Calvin  Kltohens 
Is  disqualified  from  holding  said  office  In  that 
be  Is  unable  to  read  and  write  as  the  law  re- 
quires. And  that  Calvin  Kitchens  has  usurp- 
ed all  the  duties  and  functions  of  said  of- 
fice and  is  acting,  disctiarglng  the  same,  and 
enjoying  the  privileges  thereof,  regardless  of 
petitioner's  right  (4)  Ttiat,  notwlttiBtandlng 
relator  was  voted  tor  and  elected  trustee  as 
aforesaid,  he  having  received  more  of  the  le- 
gal votes  cast  at  said  election  than  the  said 
Lige  Dutton,  a  vacancy  was  declared  to  ex- 
ist by  the  then  acting  superintendent  of  edu- 
cation, R.  D.  Argo,  and  a  second  election  was 

ordered  by  him  to  be  Iwld  on  the  day 

of  ,  1904,  by  the  quallfled  electors  of 

said  district,  to  fill  tlie  alleged  vacancy  caus- 
ed by  the  disqualification  of  said  Dutton. 
and  tot  the  holding  of  which  election  ther*  la 
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no  proTlalon  of  law.  At  the  second  election 
Calvin  Kitchens  was  choaai  tnutee,  and  has. 
thereafter  usnrped  and  performed  all  the  du- 
ties of  snch  trnBtee,  regardless  of  the  fact 
that  yonr  relator  has  at  all  times  since  the 
first  Saturday  In  July,  1904,  been  ready  and 
willing  to  assume  the  duties  himself,  but  that 
he  has  been  illegally  restrained  from  so  do- 
ing as  above  set  out."  The  prayer  was  that 
Calvin  Kitchens  show  by  what  warrant  or 
right  be  13  exercising  the  function  of  school 
trustee  for  said  school  district,  and  that  the 
said  Calvin  Kltchois  be  declared  to  be  usurp- 
ing the  function  of  said  office,  and  that  he 
should  be  excluded  from  further  eierclslug 
said  duties,  and  that  relator's  rights  to  such 
trustee  be  established. 

The  respondent  demurred  to  the  petition 
on  the  following  grounds :  "(1)  Said  petition 
Is  filed  In  the  name  of  the  'State  of  Alabama 
ex  rel.  H.  W.  Hamilton.'  (2)  Said  petition 
Is  not  In  compliance  with  section  8426  of  the 
Code  of  1896.  (8)  Hamilton  Is  not  joined  In 
said  petition  as  relator  or  plaintiff.  (4)  Said 
petition  Is  inconsistent  and  repugnant.  In  that 
it  declares  that  both  Hamilton  and  Dutton 
were  elected  to  fill  the  office  of  school  trustee. 
(S)  It  does  not  allege  any  acts  committed  by 
respondent  showing  that  he  has  usurped  any 
of  the  duties  of  the  office.  (6)  Quo  warranto 
is  not  the  prc^r  method  of  determining  who 
was  regularly  elected  to  this  office.  (7)  Be- 
lator  has  his  remedy  of  contest  to  said  elec- 
tion. (8)  Petition  shows  that  there  was  a  va- 
cancy in  said  office  by  the  disqualification  of 
Dutton,  and  that  respondent  was  elected  to 
fill  6am&  (9)  Petition  shows  that  the  proper 
remedy  was  mandamus,  directed  to  the  coun- 
ty superintendent,  to  issue  credentials  or  com- 
mission to  fill  same  to  relator.  (10)  Because 
that  a  school  trustee  is  not  a  public  officer.** 

There  was  judgmoit  sustaining  demurrers, 
and  the  relator,  dedtnlng  to  plead  over, 
brings  this  appeal. 

Shere  &  Gooner,  for  appellant  Bankbead 
A  Bankhead,  for  appellee. 

HABALSON,  J.  The  case  was  heard  and 
decided,  dismissing  the  petition,  on  March  18, 
1905. 

On  March  24th,  the  relator  made  an  ap- 
plication for  a  new  trial,  which  was  continued 
to  be  heard  at  an  adjourned  term.  On  April 
22,  1905,  the  motion  tor  a  new  trial  was 
heard  and  denied. 

The  Oode  proTldei  that  appeals  may  be 
tak^  In  quo  warranto  proceedings,  within 
ten  days  after  judgment,  on  application  to  the 
clerk  giving  security  for  costs  of  the  appeal. 
Code  1896,  i  84S7. 

A  motion  for  a  new  trial  or  rehearing  sea- 
sonably made,  snspenda  tiw  judgment,  and  It 
does  not  become  final,  for  the  purposes  of  an 
aiq^eal,  tmtll  the  motion  Is  disposed  of.  Flor^ 
ance  Cotton  Mill  t.  Field.  104  Ala.  471,  16 
South.  688.  The  date  for  c(miputlng  the  time 
within  which  the  appeal  could  be  taken, 


therefore,  was  the  22d  of  April,  1905,  tbe 
date  on  which  the  motion  for  a  new  trial 
was  draled. 

The  clerk  of  the  court  certlflee  that  tlie  pe- 
titioner did,  on  the  25th  of  April,  1905,  pray 
from  an  appeal  from  said  Judgment,  to  the 
Supreme  Court,  which  appeal  was  granted  on 
his  giving  security  for  the  costs  of  tbe  ap- 
peal. 

The  record  shows,  that  on  the  same  day, 
petitioner  executed  an  appeal  bond  in  tbe 
sum  of  f25,  which  was  approved  by  the  clerk 
of  the  court  The  appeal,  therefore,  waa  In 

time. 

The  judgment  entry  recites:  "Defradant 
demurs  to  petition  as  amended.  It  Is  con- 
sidered and  adjudged  by  the  court,  the  de- 
murrers to  the  petition  as  amended  be  and 
tbe  same  are  hereby  sustained.  Plaintiff  de- 
clines to  plead  further.  The  same  being  con- 
sidered by  the  court  It  is  the  order  and  judg- 
ment of  the  court  that  the  Information  be 
dismissed  at  tbe  cost  of  petitioner,"  ete.  This 
entry  shows  a  proper  judgmoit  sustaining 
the  demurrer.  McDonald  v.  A.  M.  B.  Co., 
123  Ala.  229,  28  South.  165,  and  antborities 
there  cited;  F.  M.  Co.  v.  W.  B.  of  Ala.,  128 
Ala.  167,  29  South.  203. 

Objection  Is  raised,  that  H.  W.  Hamilton, 
waa  not  joined  as  a,  party  plaintiff.  Section 
3420  of  the  Code  of  1896  provides  for  "an 
action  in  tbe  name  of  the  state  (for  usurpa- 
tion of  office  or  franchise)  agahast  the  party 
offending:  (1)  Whra  any  person  usurps,  In- 
trudes Into,  or  unlawfully  holds  or  exercises 
any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,  or  any  office  in 
a  corporation  created  by  the  authority  of  Oils 
state."  The  petition  In  its  opening  sentence 
states:  "Tour  petitioner  [H.  W.  Hamilton] 
and  relator,  the  Bt&te  of  Alabama  by  the  re- 
lation of  H.  W.  Hamilton,  respectfully  rep- 
resents," etc.  From  this  It  sufficiently  ap- 
pears, that  petitioner  was  joined  with  the 
state  as  a  party  plaintiff.  Code  1896,  I  3^; 
West  End  r.  State,  138  Ala.  296.  86  South. 
423. 

It  Is  again  insisted,  and  the  court  In  its 
rulings  on  demurrer  to  petition  so  ruled, 
that  the  office  of  district  trustee,  under  the 
act  of  September  80,  1903  (Oen.  Acts  190S,  p. 
289)  Is  not  a  public  office.  In  Montgomwy 
V.  State,  107  Ala.  372,  18  South.  157,  quoting 
from  2  Spelling  on  Extraordinary  Bell^,  S 
1780,  it  was  said :  "There  are  three  principal 
tests  for  determining  whether  one  performing 
dntles  of  a  public  nature  is  a  public  officer 
In  the  saise  of  subjecting  his  Incambency  or 
employment  to  a  quo  warranto  proceeding: 
First  whether  the  sovereignty,  either  directly 
through  legislative  enactment  or  executive  ap- 
pointment, or  Indirectly,  as  through  a  mualc- 
Ipai  charter.  Is  the  source  of  authority;  sec- 
ond, whether  the  duties  pertaining  to  the  po- 
sition are  of  a  public  character,— that  Is,  due 
to  the  community  In  Its  political  capacity; 
and,  third,  whether  tbe  tenure  is  fixed  and 


Digitized  by 


Google 


OUTCLXFF  T.  BIBMINOHAU  BT^  LIGHT  ft  FOWISR  (XX 


873 


pmnanoit  for  a  definite  period  fixed  bj  law.** 
Bee.  also,  to  Bame  effect.  Dillon  on  Mnnldpal 
CorporatlottS,  I  tfS. 

In  thla  case,  according  to  tin  act  referred 
to,  the  dntlfli  prescribed  for  the  tnutees  were 
of  legialatlve  creation;  the  dalles  were  of  a 
public  character ;  the  tenure  of  office  was  for 
a  definite  period,  and  the  emolument  or  pay 
was  regulated  by  law;  and  under  these  con- 
dltlons  we  hare  no  dlfilcultar  in  dedarlng  the 
ofll^  to  be  a  public  one. 

The  testlns  of  defendantfs  title  to  the  office 
of  school  trustee  Is  the  principal  Object  of 
the  proceeding.  The  said  act  mafcea  no  pro- 
Tlslot  for  contesting  the  election  of  school 
trustees,  and  If  plaintiff  Is  not  entitled  to  this 
writ;  he  Is  without  remedy  to  oust  CalTln 
Kitchens,  the  alleged  usurper  of  the  office, 
who.  as  all^^ed,  is  dlsquallfled  to  hold  said 
office.  In  that  he  cannot  read  and  write,  and 
to  which  relator  was  regularly  elected.  If 
the  facts  stated  In  the  petition  are  true,  tiie 
office  has  been  usurped  and  relator  defraud- 
ed of  It,  and  under  section  8429  of  the  Code 
of  1896,  Jadgmmt  may  be  rendered  vjfon  tiie 
rlgbt  of  the  defendant,  and  also  upon  ttie 
right  of  the  relator,  as  Justice  may  require. 

It  was  competent  for  the  court,  to  Isnie  a 
rule  nisi,  as  prayed  for,  and  on  Its  return  to 
try  the  case  on  tiie  fScts. 

Our  conclusion  is^  that  the  demurrer  was 
improperly  soBtalned  to  the  amended  petition, 
for  which  the  Judgment  below  must  be  re- 
rersed. 

Reversed  and  remanded. 

WBAKI/BY.  O.  J.,  and  DOWI>BI*L  and 
DBNBON,  JJ.,  concurring. 


CDTCUFF  T.  BIROTNGHAM  RT.,  LIGHT 

&  POWER  CO. 
(Supreme  Gonrt  of  Alabama.  July  6,  1906.) 
1.  Tbial— Obdeb  or  Phoo^-Rebuttal. 

Where,  in  an  action  for  injuries  to  a  street 
car  pauenger,  after  defendant  had  proved  that 
plaintiff  wai  on  the  car  next  day  alter  her  al- 
leged injurifls,  plaintiff  was  reintroduced  in  re- 
buttal and  testified  that  she  went  to  charch 
the  next  morning,  not  knowing  the  extent  of  her 
Injuries,  a  question  as  to  how  long  after  that 
before  she  went  out  from  home  again  was  ob- 
jectionable as  not  proper  rebuttal. 

[Ed.  Note.— For  cases  In  point,  see  voL  46, 
Gent.  Dig.  Trial,  1  149.] 
8.  AppkaIi  —  Misconduct  of  CoirHSBL — As* 

nONUBNT  07  EBBOB. 

Where  the  court  aaatained  an  objection 
to  argamenta  of  defendant's  eotmsel.  and  de- 
fendant excepted,  plaintiff  was  not  entitled  to 
assign  the  same  for  error  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  8591.] 

8.  Sauk— RioHT  to  Alleob  Ebboh. 

Where  plaintiff  consented  to  the  giving  of 
an  Instruction  asked  by  defendant,  which  had 
been  refased,  plaintiff  could  not  thereaft«ir  assign 
the  same  for  error. 

[Ed.  Note. — For  cases  In  point,  see  voL  8. 
Oent.  Dig.  Appeal  and  Error,  {  8611 J 


4,  Cabbiibs— Stbxbt  Railways— Injxtbibs  to 
Passengbe— Failube  to  Take  Seat— Con- 

TBIBUTOBT  NEOLIfiENOE. 

Where  an  injury  to  a  street  car  passenger 
was  alleged  to  have  resulted  from  defendant's 
negligence  in  starting  the  ear  with  a  sudden  and 
nnnsual  jerk,  plaintiff  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  fail- 
ing to  take  her  seat  before  the  car  started, 
though  she  had  time  to  do  so  and  there  were 
vacant  seats. 

_[Ed.  Note^For  cases  In  point,  see  toL  9, 
Cent  Dig.  Oarriers,  |  1402L] 

^peal  from  City  Oourt  of  Btrmlngbam; 
0.  W.  Fergnson,  Judge. 

"To  be  oflklally  r^rted." 

Action  by  Mary  A.  Outcliff  against  the 
Birmfngham  Railway,  light  &  Power  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   ReTcrsed  and  remanded. 

Thla  was  an  action  for  damages,  brought 
by  plaintiff,  a  passenger,  for  personal  In- 
juries alleged  to  have  been  recelred  occa- 
sioned by  the  car  starting  with  a  sudden 
Jerk  while  plaintiff  was  attempting  to  alight 
A  number  of  demurrers  were  Interposed,  not 
necessary  to  be  here  set  out  Issue  was 
Joined  on  the  general  Issue  and  two  pleas, 
setting  up  contributory  negligence,  to  the 
seventh  count  in  the  complaint  On  the 
trial  of  the  cause  the  bill  of  exceptions 
sbowa  that  after  defendant  had  Introduced 
testimony  showing  that  plaintiff  was  on  the 
car  the  next  day,  plaintiff  was  reintroduced 
as  a  witness  in  rebnttel  and  testified  that  she 
went  to  choich  next  morning,  not  knowing 
the  extent  of  her  injuries.  PlalntlfTs  counsel 
asked  witness:  "How  long  after  that  before 
you  went  out  from  home  again?"  Objection 
was  Busteined  to  this  question,  because  It 
was  not  in  rebuttal  of  anything  brought  out 
by  defendant  and  plaintiff  excepted.  The 
defendant's  counsel  said  to  the  Jury:  "Gen- 
tlemen of  the  Jury,  you  have  been  selected  as 
Jurors  because  of  your  intelligence  and  fair- 
ness. Mr.  Lane,  one  of  plaintiff's  attorneys, 
has  cllente  on  the  Jury;  bat  the  defendant 
has  taken  them  knowing  that  they  would 
decide  Justly  and  fairly."  Plaintiff  excepted 
to  the  foregoing  remarks,  and  requested  the 
court  to  instruct  the  Jury  that  tb^  were  im- 
proper and  should  not  be  considered.  The 
bill  of  exceptions  then  shows  the  following: 
"The  presiding  Judge  said:  'Tes;  I  sustetn 
the  objection.  There  is  no  proof  in  the  case 
that  Mr.  Lane  has  cllente  on  the  Jury.'  And 
to  the  court's  sustaining  the  objection  the 
defendant  excepted." 

The  charge  Is  as  follows:  'It  was  not  the 
duty  of  defendant  to  keep  Ite  car  standing 
until  plaintiff  had  taken  her  seat  In  the  car, 
but  only  until  she  had  reached  the  Inside  of 
the  car."  The  fourth  charge,  requested  by 
the  plaintiff  and  refused  under  circumstences 
stated  In  the  opinion,  is  as  follows:  "(4)  \ 
charge  you,  gentlemen  of  the  Jury,  at  the 
request  of  the  defendant  that  It  was  not  the 
duty  of  the  defendant  to  keep  the  car  stand- 
ing until  the  plaintiff  had  taken  her  seat 
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In  the  car,  but  only  nntll  she  reached  the  In- 
side of  the  car;  but  I  charge  you,  further, 
that  If  the  defendant's  motorman  knew,  or  In 
the  exercise  of  reasonable  care  would  have 
known,  that  she  had  not  taken  her  seat,  and 
the  said  motorman  operating  the  car  neglt- 
cently  started  said  car  with  a  sudden  and 
unusual  jerk,  and  that  the  same  caused  the 
plaintiff  to  fan,  and  that  the  fall  fojured 
her.  and  that  said  negligence  of  the  motor- 
man  was  the  sole  proximate  cause  of  plain- 
tiff's Injuries,  then  the  plaintiff  Is  entitled 
to  recover."  The  following  charges  were 
also  given  at  the  request  of  the  defendant: 
"<2)  If  the  Jury  find  from  the  evidence  that 
the  plaintiff  by  the  exercise  of  reasonable 
diligence  could  have  reached  and  taken  taer 
seat  before  the  car  started,  and  failed  to  do 
BO,  then  the  plaintiff  was  guilty  of  negligence. 
(3)  If,  after  a  fair  and  full  conslderatifm  of 
all  of  the  erldenoB  In  tbts  case,  any  IndlTld- 
ual  Juror  believes  that  the  car  did  not  start 
with  an  unusual  Jerk,  the  Jury  cannot  find 
a  verdict  In  favor  of  the  plaintiff." 

W.  K.  Terry  and  A.  O.  Lane,  for  appellant 
Tillman,  Gn^  Bradley  &  Morrow,  for  ap- 
pellee. 

ANDERSON,  J.  There  was  no  error  In 
sustaining  the  objection  to  the  question  ask- 
ed plaintiff  when  examined,  as  It  was  not  In 
rebuttal  to  anything  brought  out  by  the  de- 
fendant. 

It  Is  needless  for  us  to  determine  whether 
BO  much  of  the  argument  of  counsel  excepted 
to  by  the  plaintiff  was  Improper  or  not,  since 
the  plaintiff  Is  in  no  position  to  complain  If 
It  was.  "To  bring  questions  growing  out  of 
improper  argument  of  counsel  under  review, 
the  trial  court  must  first  be  appealed  to,  to 
remedy  the  wrong  by  eradicating  any  effect 
the  argument  may  bave  had  on  the  minds  of 
the  jury,  through  appropriate  Instructions 
given  them  at  the  time  and  otherwise.  If 
the  court  falls  to  act,  upon  such  appeal  be- 
ing made  to  it.  or  acts  erroneously,  an  excep- 
tion reserved  to  the  act  or  omission  of  the 
court,  and  that  alone,  will  bring  the  question 
before  us.  But  we  cannot  revise  Judgments 
here  on  account  of  sayings  and  doings  of 
counsel.  We  review  only  the  action  of  nisi 
priuB  courts."  Stone  v.  State,  106  Ala.  60, 
72,  17  South.  114;  King  v.  State,  100  Ala. 
85,  14  South.  87S.  In  the  case  at  bar  the 
court  did  wbat  the  plaintiff  asked,  and  the 
defendant,  and  not  the  plaintiff,  reserved  an 
exception  to  the  action  of  the  court. 

The  record  recites  that  charge  1,  requested 
by  defendant,  was  at  first  refused,  and  so 
marked,  and  that  the  plaintiff's  counsel,  after 
examining  It,  consented  for  It  to  be  given. 
We  do  not  think  the  plaintiff  la  In  a  posi- 
tion to  complain  of  the  court's  action  in 
giving  this  charge.  When  counsel,  actuated, 
no  doubt  by  a  confidence  in  the  finding  of  the 
Jury  In  favor  of  their  client,  consent  to  rul- 
ings of  the  court  on  doubtful  questions,  to 


deprive  the  other  side  of  what  might  he 
reversible  error,  they  cannot  be  permitted  tn 
afterwards  charge  error  because  the  Joiy 
disappointed  them  by  their  verdict 

Charge  4,  requested  by  the  plaintiff,  doubt- 
less, was  intended  as  a  qualification  or  avoid- 
ance of  charge  1,  requested  by  defendant 
but  which  would  be  meaningless  and  bad  if 
the  Jury  did  not  have  before  them  said  charge 
1,  requested  by  defendant  It  appears  from 
the  record  that  when  the  Judge  acted  on  and 
refused  this  charge  of  plaintiff,  he  bad  pre- 
viously refused  cha^  2  of  defendant  So, 
with  charge  1  out  whea  actli^  oU'thUi  diaige. 
it  was  pn^erly  refused.  After  the  eonrt  bad 
refused  both  charges,  the  plalntUT  consented 
to  the  gtvbig  of  defendantfs  charge  1,  and, 
as  conditions  were  changed  by  her  acts,  we 
think  that  plaintiff  should  have  requested 
anoUter  fihtaga  to  meet  the  change  in  the 
ruling  of  the  court  brought  about  by  ber  ac- 
tion In  consenting,  or  should  have,  at  least 
brought  her  chatge  to  tbe  attention  of  tiie 
court  after  the  action  bad  been  revosed  as 
to  cha^  1,  and  we  cannot  reverse  the  trial 
court  for  not  having  given  this  charge. 

Chax^e  S  simply  required  that  tbe  flndlng 
of  the  Jury  mi»t  be  unanimous,  hypotbesfx- 
Ing  the  issue  In  the  cu&  The  only  count 
left  in  the  complaint  No.  T,  charges  n^I- 
gence  only  by  a  "sudden  and  onusoal  JeA." 

The  trial  court  erred  In  giving  (^arge  2, 
requested  by  the  de^dant  We  cannot  af- 
firm as  matter  of  law  that  a  failure  of  the 
plaintiff  to  take  her  seat  befwe  tbe  car  start- 
ed rendered  her  guilty  ct  negligence,  notwith- 
standing she  had  time  to  do  so  and  that  there 
were  many  vacant  seats.  The  defendant's 
evidence  showed  that  tbe  proper  way  to 
start  the  car  was  slowly  and  smoothly,  and 
without  a  sudden  Jerk;  and,  if  a  passenger 
had  no  ground  to  anticipate  that  it  would  be 
started  with  a  jerk,  we  cannot  say  that  she 
would  be  guilty  of  negligence  by  a  failure 
to  take  a  seat  before  the  car  started,  and 
think  the  question  of  contributory  negligence 
was  one  for  the  jury.  Armstrong's  Case, 
123  Ala.  233,  26  South.  349;  Birmingham  By. 
&  Elec.  Go.  V.  James,  121  Ala.  120,  25  South. 
847.  It  Is  stated  on  page  682  of  5  Am.  & 
Eng.  Ency.  Law:  "But  It  has  been  held 
that  if  8  railway  train  stops  a  reasonable 
time  at  the  depot  to  allow  passengers  to 
enter  tbe  cars  and  a  reasonable  time  there- 
after for  them  to  he  seated,  a  passeng^  who 
falls  to  sit  down,  and  Is  thrown  down  and 
Injured  by  the  startlt^  of  tbe  train  after  the 
usual  signal  la  sounded,  is  guilty  of  contribu- 
tory negligence.  A  different  rule  has  been 
declared  where  the  passenger  enters  a  car 
and  finda  no  seats  vacant,  and  Is  injured 
while  looking  about  for  a  seat"  This  quota- 
tion is  not  supported  by  the  case  cited.  I.  & 
Q.  U.  R.  Co.  V.  Copeland,  60  Tex.  825.  There 
the  court  did  not  hold  that  it  was  negligence 
per  se  on  the  part  of  the  plaintiff  for  fall- 
ing to  take  her  seat  before  tbe  train  started. 
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tmt  tiiat  the  tidal  court  erred  In  charging  the 
fury  that  the  de£«icUiiit  wai  guUty  of  negU- 
iBDce,  If  the  coadiictor  failed  to  see  that  the 
paasengerfl  were  seated  before  starting. 

The  Judgment  of  the  city  court  Is  reTersed, 
and  the  cause  Is  remanded. 

TYSON,  DOWDBLL,  and  DBN80N,  JJ.. 
'Concur* 


GROSS  T.  STATB. 
<Supreme  Ooort  of  Alabama.  June  80,  1906.) 

1.  HlQHWATS— PUBUO  LANDS— PBlSCBJFTIOn. 

A  roadway  used  by  the  public  over  govern- 
nent  land  doci  not  become  a  public  blphTvay 
from  mere  user  for  20  years,  or  by  prescnptloni 
under  Rev.  St  |  2477,  [U.  S.  Comp.  St.  1901, 
p.  1567],  srantiDg  a  right  of  way  for  the  con* 
struGtion  of  highways  over  public  lands  not  re- 
served for  public  uses. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  {  5.] 

2.  Trespass— OrFENSEs—EriDENCE. 

la  a  prosecution  for  trMpass  after  warn- 
ing, evidence  that  prosecutor  agreed  with  R. 
on  the  day  of  the  alleged  trespass  that  prose- 
cutor was  leaving  the  road  In  controversy  open 
until  it  was  settled  whether  he  had  the  right 
to  close  it  or  not  was  ioadtnisslble,  as  furnisb' 
ing  no  excuse  for  defendant" i  treq)as8  on  prose- 
cutor's laud  after  warning. 

[Ed.  Note.— For  cases  in  point,  see  VoL  46, 
Cent  £Mg.  Trespass,  {  171.] 

3.  SAUC. 

In  a  prosecution  for  trespass  after  warn- 
ing, it  was  immaterial  that  prosecutor  gave 
another  than  defendant  permission  to  haul 
lumber  over  the  road  in  oontroversy  after  he 
had  warned  defendant  not  to  go  thereon. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass,  S  171.] 

4.  GniuiNAi.  Law  — EviDBNCS  Made  Ooupi- 
TENT  BT  Admission  of  Otheb  Evidence. 

Where,  in  a  prosecution  for  trespass  after 
warning,  defendant  proved  that  the  roadway 
In  question  was  the  only  way  of  reaching  a 
railroad  station  from  defendant's  sawmill,  it 
was  not  error  to  permit  prosecutor  to  testii> 
that  when  he  closed  up  the  old  roadway  he  cut 
n  new  way,  which  was  used  by  people  to  reach 
the  points  to  which  the  old  roadway  led. 

5.  Witnesses— Bias. 

In  a  prosecution  for  trespass  after  warn- 
ing. It  was  not  error  to  permit  the  state,  on 
croeMzamlnatlon  of  defendant  to  show  that 
'defendant  had  avrom  out  a  warrant  for  prose- 
cutor's arrest,  aa  bearing  on  defendant's  feeling 
of  bias. 

[Ed.  Note. — For  cases  In  point,  see  vol.  SO, 
Cent  Dig.  Witnesses,  |  1201.] 

e.  Gbiuinai.  Law— Tbial— Obdbb  of  Psoor. 

It  is  within  the  discretion  of  the  court  to 
permit  the  re-examinatlou  of  a  witneas  In  rv> 

bottal  over  accused's  objection. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent,  Dig.  Criminal  Law,  I  16ia] 

■7.  Same— iNSTBtJonoNS— Exceptions. 

An  exception  to  an  uncompleted  sentence 
in  the  courrs  oral  charge  is  unavailable. 
&  HiaHWATS^EsTABLiBUMENT— Mode. 

A  highway  can  only  be  established  in  Ala- 
bama by  proceedings  by  the  board  of  revenue  or 
county  commissioners,  by  dedication,'  or  by 
prescription. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
■  Cent  Dig.  Highways,  fS  1,  25-27.] 


Appeal  from  01^  Ooort  d  Bessemer; 
William  Jaduon,  Judge. 

"To  be  officially  reported." 

Z.  Cross  was  couTlcted  of  trespass  after 
warning,  and  he  api>eala.  Affirmed. 

The  prosecution  was  begun  by  warrant 
and  affidavit  The  facts  sufficiently  appear 
In  the  opinion.  The  court  In  Its  oral  charge 
said:  "Erldmce  oiwn  tbe  part  of  the  state 
shows  defendant  on  the  8th  day  of  August 
passing  along  on  tbe  property  of  Vandeford." 
There  was  objection  to  this  statemoit  Far- 
ther charging  the  Jury  orally,  the  court  said: 
"I  charge  yon  as  a  matter  of  law  that  there 
are  only  three  ways  In  Alabama  to  establish 
a  public  road;  that  one  is  by  board  of  revenue 
or  county  commissioners,  one  by  dedication, 
and  one  by  prescription.  A  public  road  must 
be  a  road  even  authorised  by  board  ot  rev- 
enue or  county  commissioners  and  authoriEs 
the  board  of  revenue  or  county  commissioners 
the  law  requires  and  application  must  be 
made  to  the  board  or  commissioners.  Such 
application  must  be  made  by  petition  and  at 
least  30  days'  notice  of  the  Intended  applica- 
tion must  be  given  by  advertisement  at  tbe 
courthouse  door  and  at  three  other  places  in 
tbe  county,  two  of  which  should  be  in  the 
Immediate  neighborhood '  of  the  place  where 
road  Is  to  be  established.  Tbe  court  must 
ftxea  Issue  a  notice  to  seven  disinterested 
householders  of  the  county  to  view  out  tbe 
road  and  mark  out  the  route  for  such  pro- 
posed road  and  assess  the  value  of  the  lands 
of  the  landowners;  then  mark  out  the  route 
of  the  road  and  return  their  report  to  the 
court  under  oath,  and  a  day  Is  set  for  the 
hearing  of  the  same;  or  a  public  road  may  be 
dedicated  by  the  owner  of  the  land  through 
which  it  passes;  or  by  prescription — prescrip- 
tion is  the  claim  or  title  to  the  land  or  road 
by  virtue  of  immemorial  use  or  enjoymrat 
— ^the  ri^t  of  title  acquired  by  possession 
during  the  time  and  In  the  manner  fixed  by 
law."  Further  charging  the  Jury  orally,  the 
court  said:  "I  charge  you,  regarding  the 
IJDlted  States  statute  law,  that  tbe  statute 
only  gives  permission,  and  It  is  only  permis- 
sion by  the  government,  to  enter  on  public 
land  to  establish  a  highway;  but  before  It 
becomes  a  public  road  tbe  state  law  would 
have  to  be  applied,  and  before  St  could  be- 
come a  public  road  tilie  state  authorities 
would  have  to  take  hold  of  It  and  make  it 
a  public  road  according  to  the  law  of  tbe 
state.**  Tbe  Jury  retired  and  returned  and 
stated  to  tbe  court  ttiat  tbey  desired  in- 
structions on  one  point  In  Uie  case-^f  the 
continued  use  of  the  road  20  years  or  more  by 
the  people  would  make  it  a  public  highway 
over  the  public  land.  The  court  replied:  '1 
charge  you  as  a  matter  of  law  that  under  tbe 
United  States  statute  a  nrad  used  for  20 
years  or  more  while  tbe  land  belonging  to 
the  government  or  was  a  part  of  our  public 
domain  would  not  make  it  a  public  road,  nn- 
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less  It  was  made  so  by  the  lawe  of  Alabama, 
and  tbat  It  mast  be  established  by  the  la-wa 
of  tbe  state  of  Alabama  and  authorized  In 
tblfl  way  or  It  could  not  be  a  public  road." 
Exceptions  were  reserved  by  the  defendant 
to  all  these  lnBtmetlon8.  At  the  request  of 
the  state,  the  court  gave  the  following  writ- 
ten charge:  "The  court  charges  the  Jury 
that  under  the  undisputed  evidence  In  this 
case  tliey  abonld  convict  the  defendant,  un- 
less they  are  reasonably  satlsfled  tiiat  he  had 
a  legal  canse  or  good  excuse  for  entering  up- 
on the  premises  of  Yandeford  at  the  time  for 
which  he  Is  prosecuted."  A  number  of 
durges  were  requested  by  the  defendant, 
and  r^sedf  which  are  not  necessary  here  to 
be  set  out 

PInfcney  Scott,  for  appellant  Masse?  Wil- 
son, Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  prosecution  In  this 
case  was  commenced onaffldavltand warrant, 
in  which  the  defendant  was  charged  with 
trespass  after  warning.  The  evidence  with- 
out dispute  showed  that  the  prosecutor, 
Vandeford,  was  the  owner  and  in  pos- 
session of  the  land  at  the  time  of  the  alleged 
trespass,  and  that  he  had  warned  the  defend- 
ant prior  to  the  alleged  trespass  and  within 
six  months  not  to  go  upon  the  land.  The 
land  was  entered  by  the  prosecutor  as  a 
homestead,  the  same  being  government  land, 
six  years  prior  to  the  alleged  trespass,  and 
the  prosecutor  had  built  upon  and  Improved 
the  same  and  perfected  his  right  of  entry  In 
1901.  While  the  land  was  yet  government 
land,  a  roadway  traversed  the  same,  which 
had  b'een  used  and  traveled  by  the  people  of 
the  Tldnlty  for  more  than  20  years.  It  was 
not  shown  to  have  ever  been  recognized  by 
any  act  of  the  county  as  a  public  highway. 
Did  it  become  one  by  Its  being  used  and 
traveled  by  the  people  of  the  vicinity  and  the 
public  generally  for  more  than  20  years?  We 
fliink  not  Such  use  will  be  presumed  to 
have  been  permfsHlTe,  and  not  adverse  to  the 
govemmrait  The  federal  statute  (section 
2477  of  the  Bevlsed  Statutes  of  the  United 
Stetes  [U.  S.  Comp.  St  IfiOl,  p.  1B67]),  which 
provides  that  "the  right  of  way  for  the  con- 
struction of  highways  over  pnbllc  lands  not 
reserved  for  public  uses,  Ui  hereby  granted." 
cannot  be  construed  to  mean  that  a  roadway 
used  by  the  public  over  government  land  may 
become  a  public  highway  from  mere  user 
or  by  prescription.  The  purpose  of  this  stat- 
ute is  to  authorize  the  construction  of  high- 
ways over  public  lands  not  reserved  for 
public  uses,  by  authority  of  law;  tbat  Is,  by 
the  laws  of  the  state  or  territory  In  which 
the  lands  are  situated. 

There  was  no  error  In  the  court's  ruling 
on  the  objections  to  the  questions  asked  the 
witness  Vandeford  by  the  defendant  on  cross- 
examination.  In  which  it  was  sougbt  to  be 
Shown  that  the  prosecutor  agreed  with  one 


Bnssell,  on  the  morning  of  the  8tb  day  of 
August,  1906,  the  day  of  the  alleged  trespass, 
Uiat  be  (the  prosecutor)  would  leave  the  road 
open  until  It  was  settled  whether  he  bad  tbe 
right  to  dose  it  or  not  It  was  not  pretended 
tbat  any  such  understandbig  or  agreement 
was  made  with  the  defendant,  and  It  cwtaln- 
ly  furnished  the  dtfendaat  no  l^^al  cause  or 
good  excuse  for  going  upon  the  prosecutor's 
land  after  he  had  been  warned  not  to  do  sow 
Tban  was  no  error  In  refusing  to  allow  the 
dtfendant  to  prove  tbat  ttie  proaecntor  told 
the  witness  J.  H.  BiuseU,  in  the  presence  of 
Tom  BnssAll  and  others,  oa  the  19th  day  of 
August,  that  he  bad  agreed  to  leave  the  load 
agen.  until  that  day.  The  fact  tbat  tlie  prose- 
cutor gave  Charlie  Sellers  permission  to  use 
and  haul  lumbar  over  the  road  furnished  no 
excuse  to  the  defendant  for  going  upon  the 
land  after  be  had  been  warned  not  to  do  so. 

There  was  evidence  on  tiie  part  of  the  de- 
fense tending  to  show  that  the  old  roadway 
In  question  was  the  only  way  of  reaching 
Kimbell,  a  station  on  the  railroad,  from  tbe 
defendant's  sawmill.  This  evidence  being  of- 
fered by  the  defendant,  it  was  not  error  to 
permit  the  state  to  show  by  the  prosecutor 
that,  when  he  closed  up  the  old  roadway,  be 
cut  a  new  roadway,  which  could  be  and  was 
used  by  people  to  reach  the  points  to  whi(di 
the  old  roadway  led.  It  Is  not  reverrtble 
error  to  permit  Immaterial  evidence  to  be  r» 
butted  by  immaterial  evidence; 

There  was  no  error  In  allowing  Qie  state, 
on  the  cross-examination  of  the  defendant  ns 
a  witness,  to  show  that  be  (the  defendant) 
had  sworn  out  a  warrant  for  the  arrest  of  the 
prosecutor.  This  evidence  was  competent  for 
the  purpose  of  showing  bias  or  feeling  on  the 
part  of  the  witness. 

There  was  no  error  In  allowing,  against 
the  objection  of  the  defendant  the  re-examin- 
atlon  of  tbe  witness  Oreen  In  the  rebuttal. 
This  was  a  matter  In  the  discretion  of  tiie 
court  and  Is  not  revisabla  Brabam  t.  State 
(Ala.)  88  South.  918. 

The  first  exception  reserved  to  a  part  of  Uw 
oral  charge  of  tbe  court  to  tbe  Jury,  as  set 
forth  on  page  19  of  the  record,  shows  tbat 
tbe  portion  excited  to  Is  a  part  of  an  vn- 
completed  sentence.  We  are  unable  to  re- 
view tbls  part  so  excepted  to,  for  tbe  reason 
that  we  are  unable  to  say.  In  the  absence  of 
the  omitted  part  of  tbe  smtence^  what  iraa 
the  statement  of  flie  law  by  tiw  court  to  flie 
Jury.  McNeill  t.  State,  102  Ala.  121,  16 
South.  852,  48  Am.  St  Bep.  17. 

The  court  In  Its  oral  charge  as  to  what 
was  necessary  to  establish  a  public  road  or 
highway,  correctly  stated  the  law.  Harper  v. 
State,  100  Ala.  66,  10  South.  001;  Lewman 
V.  Andrews,  120  Ala.  170,  28  South.  682; 
Code  1896,  I  2448. 

On  the  undisputed  evidence  In  tbla  case 
the  conrt  committed  no  error  in  giving  tbe 
general  charge  at  the  request  of  the  aoUd^. 
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The  court's  action  In  refusing  the  seTeral 
written  charges  requested  by  the  defendant 
was  free  from  error.  Wilson  t.  State,  87  Ala, 
117.  6  South.  SM. 

We  find  no  error  In  the  record  of  which 
the  appellant  can  complain,  or  that  Is  In- 
jurious to  the  aifiellant,  and  the  Judgment 
appealed  from  will  be  affirmed. 

Affirmed. 

WEAKLBY,  O.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concnr. 


MURPHY  r.  BI4AOE  &  LAIRD. 
(Supreme  Coort  of  Alabama.  June  80,  1906.) 

1.  Rklbabb— Reoeiptb— Eppbct. 

Oode  1896.  I  1806,  provides  that  all 
recelpte,  releases,  and  discharges  la  writing, 
whether  of  a  debt  of  record,  or  a  contract  ander 
seal,  or  otherwise,  must  have  effect  according 
to  the  intention  of  the  parties  thereto.  A  re* 
ceipt  certified  that  plaintiff  had  received  $50 
from  the  J.,  count;  sanitary  commleaioners,  act- 
ing for  J.  county  in  fall  settlement  of  claims  and 
satiBfactltm  for  all  damages  to  ctoim,  and  other 
property  Including  improvements  thereon  of 
every  character  whatever,  caused  by  the  con- 
struction of  the  Valley  Oreek  aewtx  through 
any  and  all  of  plaintiff's  lands  through  which 
the  sewer  was  constructed,  and  also  on  or  to 
any  of  the  property  caused  or  done  by  the  con- 
tractors constructing  said  sewer,  their  agents 
or  employes,  it  being  anderstood  that  the  settle- 
ment should  not  Include  damages  caused  by 
stock,  arising  from  the  negligence  of  con- 
tractors, to  crops  in  the  fields  outside  of  the 
right  of  way.  Held,  that  the  receipt  was  ac- 
quittance of  all  claims  plaintiff  had  at  the  time 
against  defendant,  except  daioages  caused  by 
stock  to  crops  brought  about  by  dsfendantrs 
negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42. 
Cent.  Dig.  Release,  ft  78-^] 

2.  KviOENO— PaBOL— BXPLAHAnON    OV  Bx- 
CEIPT. 

In  the  absence  of  fraud  or  mistake,  parol 
evidence  is  Inadmissible  to  contradict  the  plain 
tferms  of  a  receipt. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cbnt  Dig.  Evidence,  H  182^1842.] 

8.  Beijiase  —  OonarrBuonoH  ~  QuuTXON  tob 

COUBT. 

Where  a  receipt  was  unambiguous,  It  was 
the  duty  of  the  trial  court  to  interpret  It  and 
declare  its  effect  to  the  jury. 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"Not  officially  reported." 

Action  by  Patrick  F.  Murphy  against  Black 
A  r^aird.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Ptnkney  Scott,  for  appellant  W.  T.  Hill, 
for  appellee. 

DENSON.  7.  The  plaintiff  (appellant),  be- 
lag  the  owner  of  S.  B.  %  of  8.  E.  ^  of 
section  6,  township  19,  range  —  W.,  In  Jef- 
ferson county,  for  the  consideration  therein 
expressed,  executed  to  Jefferson  county  a 
paper  wrltli^,  conTejrlng  and  granting  to  said 
county  the  right  and  privilege  to  ent^  upon 
•aid  land  for  the  purpose  of  constmctlng 


and  maintaining  a  sanitary  sewer  along  or 
across  said  land,  and  the  further  right  and 
privilege  to  construct,  maintain,  inspect,  and 
repair  a  sanitary  sewer  "as  now  surveyed, 
located,  and  laid  off  on,  upon,  along,  or 
across  said  land."  The  conveyance  provides 
that  the  county  shall  keep  closed  all  gates 
and  fences  except  when  In  actual  use,  and 
provide,  further,  that  the  county  shall  be 
liable  for  all  damage  to  crops  on  said  land. 
The  county  employed  the  defendants  to  con- 
struct the  sewer,  and  they  constructed  It 
After  the  sewer  was  constructed,  the  plain- 
tiff received  from  the  county  fSO  and  exe- 
cuted to  the  county  a  receipt  In  theae  words 
and  figures:  "Received  of  Jefferson  county 
sanitary  commissioners,  acting  for  Jefferson 
county,  Alabama,  fifty  dollars  (fSO.OO)  In  full 
settlement,  claims,  and  satisfaction  for  all 
damages  to  crops,  lands,  or  other  property, 
Including  improvements  thereon,  of  any  and 
every  character  whatever,  caused  by  the  con- 
struction of  the  Valley  Greek  sewer  through 
any  and  all  of  my  lands  through  which  said 
sewer  Is  connected,  and  also  on  any  or  to 
any  of  said  property  caused  or  done  by  the 
contractors  constructing  said  sewer,  their 
agents  or  employ^  It  Is  understood  that 
this  settlement  Is  not  to  include  damages 
caused  by  stock  arising  from  negligence  of 
contractors  to  crops  in  the  fields  outside  of 
right  of  way.  this  December  27th,  1004." 

Plaintiff  testified  that  he  did  not  object 
to  defendant  entering  on  land  to  construct 
sewer,  and  consented  for  them  to  enter  to 
the  sewer.  He  further  testified  that  he  did  not 
claim  anything  of  defendants  for  damages  to 
the  right  of  way,  but  it  was  for  damages 
done  his  lands  and  crops  off  of  the  right  of 
way.  Section  1800  of  the  Code  of  1806  pro- 
vides that  "all  receipts,  releases  and  dis- 
charges in  writing  whether  of  a  debt  of 
record,  or  a  contract  under  seal,  or  otherwise, 
must  have  effect  according  to  the  Intention 
of  the  parties  thereto."  It  seems  to  us,  un- 
der the  evidence  and  circumstances  of  this 
case,  that  the  receipt  is  an  acquittance  which 
must  operate  In  discharge  of  all  claims 
plaintiff  bad  at  the  time  against  the  defend- 
ants, except  damages  caused  by  stock  to  the 
crops  which  were  brought  about  by  Dili- 
gence on  the  part  of  the  defendants.  The 
plaintiff  knew  that  the  county,  being  a  cor- 
poration, must,  in  constructing  the  sewer, 
act  through  agents.  Plaintiff  knew  defend- 
ants were  the  constructors  employed  by  the 
county  to  construct  the  sewer,  and  consented 
for  them  to  enter  and  cfflistmct  It  Indeed, 
he  could  not  have  objected  aftor  the  con- 
veyance was  executed.  He  further  knew  that 
no  other  persons  entered  upon  the  lands,  or 
did  any  damage  to  It  or  the  crops.  In  the 
course  of  construction,  save  the  defendants. 
Therefore  it  seems  dear  that  in  presenting 
his  claim  to  the  county  for  $200  he  pre- 
sented it  on  the  basis  that  the  defendants 
were  the  only  parties  who  had  any  damage, 
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and  that  plaintiff  was  looking  to  tbo  conn- 
t7,  and  not  to  the  defendant!,  for  all  tre»- 
paaKs,  If  any  were  committed,  that  the 
n^:otlatl<mB  looked  to  a  settlement  ot  the 
entire  damagea.  The  exception  at  the  close 
of  the  receipt  constmed  In  connectltm  with 
the  oonveyanoe,  seems  to  be  condustve  of  the 
correctness  of  tUs  view.  Tbe  body  of  the 
receipt  states  that  the  snm  was  rec^pted  tor 
"all  damages  done  m  or  to  any  of  said  pn^ 
erty  caused  or  done  by  the  contractors  con- 
st meting  said  aewer,  their  agents  or  em- 
plt^fia."  If  it  was  not  the  Intention  to 
make  tbe  receipt  an  acquittance  and  exUn- 
gnlshment  of  plalntlfrs  claim  against  defaid- 
ants,  why  pnt  the  ezc^lon  In  at  allT 

TbB  general  rale  Is  that  receipts  are  open 
to  explanation  parol  evidence.  Bnt  tbe 
exception  to  the  mle  is  that,  when  a  re- 
ceipt imports  a  contract,  it  cannot  be  ex- 
plained by  parol.  Orarlee  t.  lismkin,  120 
Ala.  210,  24  Booth.  7B6.  However  this  may 
be,  there  Is  no  rale,  In  the  absmce  of  frand 
or  mistake,  that  will  permit  parol  evidence 
to  contradict  plain  terms  of  a  receipt  There 
is  no  error  In  tbe  rulings  of  the  court  on  tbe 
admisBabillty  of  evidence.  Hwe  tbe  receipt 
is  ndamblguons,  and  it  was  tbe  dutr  of  tbe 
trial  court  to  interpret  it  and  declare  its 
effect  to  tbe  Jury.  Ite  legal  effect  Wan  ac- 
quittance for  any  trespasses  that  may  have 
beoi  committed  by  the  defendant  and  afCord- 
ed  a  complete  defense  puis  darrein  continu- 
ance under  the  facte  and  pleadings  in  this 
case. 

Both  of  tbe  counte  in  the  complaint  are  in 
trespass.  It  appears  that  recovery  under 
them  could  not  bare  been  bad,  even  if  It 
be  conceded  that  tbe  defendant's  negligence 
suffered  cattle  to  enter  and  destroy  the  crops. 
So,  on  the  whole  case,  tbe  defendants  were 
entitled  to  the  affirmative  charge  with  hy- 
pothesis, and  the  court  committed  no  error  In 
giving  It  There  is  no  error,  and  tbe  Judg- 
ment Is  affirmed. 

Affirmed. 

TYSON,  SIMPSON,  and  ANBBBSON,  JJ., 
concur. 


WRAT  V.  STATE. 
(Saprema  Court  of  Alabama.  July  8,  1906.) 

1.  CBiuinAi.  Law  —  PasLiuniABT  Pbocbd- 

ING8 — Commitment. 

Oa  an  application  for  bail,  the  judge  of  the 
criminal  court,  aa  conservator  of  the  peace, 
was  authorized  to  bear  evidence  de  novo  and 
hold  petitioner  to  answer  an  indictment  with- 
out bail,  independent  of  tiie  validity  of  the 
original  commitment 

2.  Habeas  Corpus  —  Hbabing  —  Right  to 
Opbn  ahd  Closb— Application  to  Admit 
TO  Bail. 

On  habeas  corpus  to  procure  ball,  the  state 
has  tiie  right  to  open  and  conclude  tbe  argu- 
ment 

Appeal  from  Criminal  Cour^  Jefferson 
County;  D.  A.  Greene,  Judge. 


"To  be  officially  reported." 

Habeas  corpus  hy  Bldiard  B.  Wray  to 
oMaitt  his  discharge  from  Imprisonmmit  on 
bail.  From  an  order  denying  ball,  petitioner 
appeals.  Affirmed. 

The  allegations  of  the  petition  are  that 
the  defendant  la  entitled  to  ball  and  that  be 
is  restrained  without  authority  of  law,  lir 
that  the  justice  who  tried  the  case  and 
Issued  the  mittimus,  one  W.  P.  Russell,  was 
a  justice  of  peace  In  beat  11,  Jefferson  coun- 
ty. Ala.,  and  that  he  tried  the  case  in  beat 
22,  in  said  countr,  and  Issued  his  mittimus 
therefrom.  After  the  conclusion  of  the  evi- 
dence the  defendant  claimed  the  right  to 
open  and  conclude  the  argument  Tbla 
right  was  denied  by  the  court,  and  the  state 
was  permitted,  over  the  objection  of  defend- 
ant to  open  and  conclude  the  argument. 
The  bill  of  exceptions  then  recited:  "After 
argument  by  the  state  and  by  peUtl<Hier,  the 
judge  ruled  that  petitioner  was  not  entltled^ 
to  ball  and  committed  tbe  defendant  on 
the  mittimus  without  ball.  To  this  action 
of  tbe  judge  tbe  petitioner  excited."  The 
Judgment  of  tbe  court  on  the  application  iv 
not  otherwise  i^bown  by  the  transcript 

B.  M.  Allen  and  Shugart  ft  Bell,  for  ap- 
pellant Hassey  Wilson,  Atty.  Gen.,  for  the 

State. 

ANDERSON,  J.  Pretermitting  any  ques- 
tion aa  to  the  regularity  or  validity  of  tbe 
mittimus  issued  by  Magistrate  Russell,  the 
Judge  of  the  criminal  court  is  a  conservator 
of  the  peace,  authorized  to  bold  offenders  to 
answer  Indictments.  He  could  hear  evidence 
as  upon  a  trial  de  novo,  and  upon  sufficient 
proof  command  the  Imprisonment  of  the  pe- 
titioner Independent  of  tbe  validity  of  the 
original  commitment  Pmltt  v.  State,  130 
Ala.  147,  30  South.  451,  and  cases  dted. 

We  hold  that  the  state  has  the  right  to 
open  and  conclude  the  argument  In  habeas 
corpus  proceedings.  The  Judge  of  the  dty 
court  had  the  wltoesses  before  him,  and 
after  a  careful  consideration  of  tbe  evidence 
we  are  not  prepared  to  say  that  be  erred 
in  denying  the  defendant  ball*  and  the  jndg> 
ment  is  affirmed. 

Affirmed. 

TZSON,  SIMPSON,  and  DEN80N,  JJ.^ 
concur. 


WALKER  V.  BTATB. 
(Supreme  Court  of  Alabama.   July  6^  1906.X 
1.  Cbiminal  Law  —  Prbliminabt  Pbocbbd- 

INGR— JUBT  Liffr— SeRVIOB. 

Code  1806,  |  5005.  declares  that  when  the 
day  Bet  for  tbe  trial  of  a  capital  ease  is  a  day 

of  the  same  week  in  which  special  jurors  are 
drawn,  such  special  Jurors,  together  with  tlie 
panel  of  Jurors  organized  for  the  week,  shall 
constitute  the  venire  from  which  the  iaiy  t» 
try  the  case  shall  be  selected,  and,  when  tbe 
day  set  for  trial  Is  a  day  of  a  subsequent  weel 
of  the  term,  the  npecial  jurors  and  the  jurors 
drawn  and  summoned  for  suifc  subsequent  week 
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■ball  conrtltTite  meh  nnlre.  H«tit  that  where 
coart  coDvean]  on  March  13tb,  and  on  the  16th, 
which  waB  Saturday  of  the  first  week,  the 
trial  jadge  drew  a  q;>ecial  venire  and  Bet 
ThoTSday,  the  23d,  aa  the  day  for  the  trial  of  a 
capital  case,  an  order  directing  the  sheriff  to 
serre  a  list  of  jurors  drawn  and  summoned  for 
"this  week"  of  the  present  term  on  the  defend- 
ant, together  with  a  list  ot  special  Jurors  drawn 
for  the  trial  of  the  case,  was  erroneoos. 

[Ed.  Note.— For  cases  In  wrfnt,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S9  1445,  1448.] 

2.  Saice— Pebsons  hot  SuiniONBD. 

A  list  of  jnrors  served  on  accused,  contain- 
ing the  names  of  four  persona  who  were  drawn, 
but  not  summoned,  was  erroneous. 

[Bd.  Note^r— For  cases  in  point,  see  toL  14, 
Cent.  Dig.  Criminal  Law,  |  1441.] 

3.  JuBT—QuALxrioATioN8— Opinion. 

Where  Jurors  called  to  try  a  capital  case 
answered  that  they  had  fixed  opinions  as  to 
the  ruilt  or  Innocence  of  the  defendant  that 
would  bias  their  verdict,  and  also  replied  that 
they  woold  try  the  ease  according  to  the  evi- 
dence, they  were  not  subject  to  challenge  for 
cause,  though  they  also  stated  that  It  would 
take  evidence  to  remove  their  opinion. 

lEd.  Note.— For  cases  in  point,  see  voL  »1, 
Cent  Dig.  Jury.  H  461-4651 

4.  Grand  Jubt— Ndhbxb. 

Where  the  nnmber  of  grand  jorors  was 
duced  below  15,  the  trial  conrt  was  aathoriied 
by  Code  1896,  S  6023,  to  complete  the  Jury,  and 
it  was.  immaterial  that  the  oumbor  was  In- 
creased beyond  16. 

[Ed.  Note.^ — ^For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Grand  Jury,  H  S-a] 

6.  InniOTinvT— HoHiozni  —  DBBioNATion  at 
Deceased. 

In  an  indictment  for  homicide,  the  st^te 
was  entitled  to  designate  deceased  by  different 
names  In  different  counts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Ont.  Dig.  Indictment  and  Information,  fiS  272- 
279.] 

6.  HouiciDK  —  Evidence  —  Dtinq  Dscij^- 

RATION  9— PaEDICATE. 

Where  decedent,  on  the  second  morning 
after  her  injuries,  said  she  oonld  not  live,  that 
she  had  been  murdered,  such  statements  con- 
Btituted  a  sufiicient  predicate  to  make  her  dy- 
ing declarations  concerning  the  homicide  ad- 
missible. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Homicide,  H  430-487.] 

7.  Criminai.  Law  —  Dbclabatiohs'  of  De- 
ceased PEBBon— Materiality. 

In  a  prosecution  for  homicide,  a  question 
asked  by  deceased  of  witness  If  he  knew  whetli- 
er  the  negro  that  drove  a  certain  team  was 
married  or  single  was  immaterial. 

8.  Same— Res  Gesta. 

In  a  prosecntion  for  homicide,  a  dying 
declaration  that  defendant  knocked  J.  in  the 
head  and  Jerked  deceased  out  of  bed,  and  that 
fihe  got  up  and  secured  J.'s  pistol,  and  tnmed  up 
the  light,  and  tried  to  shoot  defendant,  but  the 
pistol  wonld  not  fire,  whereupon  defendant 
wrenched  the  pistol  out  of  her  hand  and  hit 
lier  over  the  head  with  it,  and  that  she  begged 
him  to  spare  her  life  and  let  her  raise  her 
children,  was  competent  as  res  gestfe. 

[Ed.  Note. — B'or  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Orimlnal  law,  fl  Sll,  814,  819. 
820.] 

0.  Same— Etidbnoe— Mental  Capaottt. 

Nonexpert  evidence  is  admissible  to  show 
that  deceased  was  cookIous  at  a  particular 
time. 

[Ed.  Note. — ^For  eases  In  point,  see  voL  14, 
Cent.  Dig.  Orimlnal  Law,  tf  10&-104S.] 


Appeal  trwn  Oircnit  Oomt,  Walfew  Ooun. 
ty ;  A.  H.  Alston,  Judge. 

"To  be  offldally  reported.** 

Henry  Walkcf  wu  connoted  of  murder, 
and  he  appeals.  Berersed  and  remanded. 

The  def^dant  was  Indicted,  tried,  and 
convicted  for  fclUlng  Maggie  Dl^erson  by 
striking  her  with  an  ax  or  pistol,  or  with 
some  Instniment  unknown  to  the  grand  Jury. 
He  was  amtenced  to  be  banged.  Thoce  was 
motion  made  to  qqaidi  this  indictment  on  tbe 
ground  that  tbe  cgmmlsalooera  drew  the 
names  of  18  peracois  only  to  serve  on  the 
grand  jnry,  that  the  Jury  was  reduced  by  ez- 
emptions  and  excuses  beiow  16,  and  tbe 
court  organised  the  sanie  tmpantilng  to 
serve  as  grand  Jurors  19  persons.  Tbe  tacts 
with  reference  to  the  motl<Hi  to  quash  and 
the  grounds  of  said  motion  are  snffldently 
set  out  In  the  opinion.  Whoi  one  Coker  and 
others  were  drawn  u  Jurors  and  called.  In 
answer  to  the  questions  ot  the  conrt  th^ 
rolled  that  they  had  a  fixed  t^hiion  as  to 
Owi  guilt  or  innocence  of  ttw  defendant 
that  would  bias  their  verdict  Tbe  conrt 
then  asked  whether  they  would  try  tbe  case 
accordliv  to  that  opinion  or  by  tbe  evidence, 
if  they  should  be  selected  as  Jurors.  The 
Jorors  replied  that  th^  would  try  it  by  the 
erldencb  By  permission  of  the  court  the 
defendant  was  permitted  to  ask  the  Jurors 
If  tb^  bad  such  a  fixed  c^lnlon  as  to  the 
guilt  of  tbe  defendant  as  that  It  wonld  take 
erldence  to  remove  sdch  opinion.  The  wit- 
nesses answered  that  they  did.  The  court 
declared  tbem  competent  Jurors  and  put  them 
upon  the  state.  The  state  accq»ted  them,  and 
the  court  put  tbem  upcm  the  defendant;  who 
moved  to  challenge  each  for  cause.  The 
court  overruled  the  motion  and  required  the 
defendant  to  acc^  or  reject  tbem.  Tb  dils 
the  defendant  excepted.  The  first  count  in 
tbe  Indictment  allied  that  the  pmon  killed 
was  "Maggie  Dltfterson."  Tbe  second  count 
alleged  the  killing  of  "Maggie  DIckers<Hi, 
alias  Maggie  Dickinson."  The  demurrer  to 
the  Indictment  raised  the  question  of  the 
difference  of  names  In  the  two  counts. 

John  Dlckerson  was  allowed  to  testify,  over 
the  objection  of  defendant,  that  Mrs.  Dicker- 
son  began  to  talk  on  the  second  morning  after 
the  injuries  were  Inflicted  on  her;  that  she 
said  she  could  not  live;  that  she  had  been 
murdered.  He  further  testified,  over  the 
objection  of  the  defendant,  that  Mrs.  Dick- 
inson asked  bim  if  he  knew  whether  the 
negro  that  drove  Capt  Long's  team  was 
married  or  single.  Witness  further  testified, 
over  the  objection  of  defendant,  that  Mrs. 
Dickinson  said  he  knocked  Joe  In  tbe  bead 
and  Jerked  her  out  of  bed^  that  she  got  up 
and  secured  Joe's  pistol,  and  turned  up  tbe 
light,  and  tried  to  shoot  him,  but  the  pistol 
wouldn't  fire,  and  he  wrenched  the  pistol 
ont  of  her  hand  and  bit  her  over  the  head 
with  it;  that  she  begged  bim  to  spare  her 
life  and  let  ber  raise  her  little  children.  Tb* 


Digilized  by 


Google 


880 


41  SOUTHERN  RBFORTEB. 


CAUL 


defendant  moved  to  exclade  this  last  state- 
ment, but  the  court  ovemjled  the  motion. 
WttneBs  further  testified  that  he  found  a  cut 
place  In  the  floor  where  the  blood  was,  and 
there  was  hair  In  It  The  state  asked  the 
witness  the  following  question,  to  which  the 
defendant  objected:  "Was  the  hair  you  found 
there  the  color  of  the  hair  of  Mrs.  DldEerson." 
The  court  orerruled  the  objection,  and  tbe 
witness  answered  that  In  his  best  Judgment 
it  was.  The  defendant  mored  to  exclude  tbe 
answor,  and  the  motion  was  overmled.  The 
witness  was  also  permitted  to  answer  what 
Mrs.  Dickerson  said  about  what  became  of 
her  husband's  plstoL  He  was  also  pumlt- 
ted  to  testlQr,  oTa  the  objection  of  defend- 
ant, that  at  the  time  Mrs.  T^tiksaxm  made 
these  statements  In  hhi  Judgment  she  was 
conscious.  What  Is  said  In  n^ereoee  to 
this  witness  and  the  Questioa  propounded 
to  him  apply  to  the  other  witnesses  In  the 
case. 

Gray  &  Goehnan,  for  appellant.  Massey 
Wilson.  Atty.  Gen.,  for  the  Btat& 

ANDERSON,  J.  Section  6006  of  the  Code 
of  1806  reads  as  follows:  "When  the  day  set 
for  the  trial  of  a  capital  case  or  cases  Is 
a  day  of  the  same  week  in  which  the  special 
Jurors  are  drawn  as  provided  In  the  preceding 
section,  the  special  Jurors  so  drawn,  to- 
gether with  the  panel  of  petit  Jurors  organ- 
ized for  the  week,  shall  constltnte  the  venire 
from  which  the  Jnry  or  Juries  to  try  such 
case  or  cases  shall  be  selected;  and  when 
the  day  set  for  the  trial  Is  a  day  of  a  sub- 
sequent week  of  the  term,  the  special  Jurors 
so  drawn,  together  with  the  Jurors  drawn 
and  smnmoned  for  such  subsequent  week, 
shall  constitute  sash  venire."  The  court  oon- 
veoed  March  18th,  and  on  March  18th,  wnteh 
was  Saturday  of  the  first  week,  tb9  trial 
Judge  draw  the  special  voilre  and  set  lliurs- 
day,  tbe  28d,  as  tlw  day  for  the  trlaL  The 
Judgment  entry  concludes  as  follows:  '^he 
shralff  was  also  ordwed  to  serve  a  copy  of 
tbe  Indictment  In  this  case,  together  with  a 
list  of  the  Jurors  drawn  and  summoned  for 
this  week  ot  the  present  term  m  the  defend- 
ant or  his  attorney  at  least  cme  entire  day 
before  the  day  set  for  tbe  trial  ot  this  case : 
also  a  list  of  the  special  Jurors  drawn  for 
tbe  trial  of  this  case."  The  case  being  set 
for  Thursday  of  the  second  week,  the  special 
Jurors  drawn  by  the  Judge  and  the  regular 
Jurors  drawn  and  summoned  for  the  second 


week  of  the  term  constituted  the  venire  to 
try  the  case,  and  the  Jurors  drawn  and  sum- 
moned for  the  week  constituted  no  part  of 
the  venire.  The  order  was  made  when 
this  case  was  set,  and  "this  week"  related 
to  the  first,  and  not  tbe  second,  weA,  and 
was  therefore  erroneous. 

The  bill  of  exceptions  Is  not  clear  on  the 
subject,  but  Indicates  that  the  sheriff  served 
a  list  of  tbe  Jurors  drawn  for  tbe  second 
week,  and  the  proof  shows  tiiat  the  list  wo 
served  contained  four  persons  who  were 
drawn,  but  not  summoned.  Bald  four  pa> 
sons,  not  having  been  summoned,  were  Im- 
properly served  on  the  defendant,  as  they 
constituted  no  part  of  tiie  venire  to  try  tbs 
case.  Oarwlle  v.  State  (Ala.)  89  South.  230, 
and  cases  there  dted. 

The  trial  court  did  not  err  in  putting  the 
JurcHis  objected  to  v^n  the  defendant  They 
showed  upon  the  examination  that  Uielr 
opinion  was  not  so  fixed  as  to  bias  tbelr 
verdict 

Oliere  was  no  merit  In  the  motion  to  quash 
the  Indictment  The  number  ot  gruiA  Jums 
was  reduced  below  IS,  and  the  trial  court 
complied  with  section  ot  the  Code  of 
1890  In  completing  the  grand  Jury.  It  ma^ 
no  difference  that  the  number  was  Increased 
to  over  16.  SandttS  v.  Stata^  129  Ala.  SB, 
29  South.  841. 

Tbe  demurrer  to  tbe  Indictment  was  jfcaper- 
ly  overruled.  Tbe  state  had  the  right  to 
aver  the  deceased  by  different  names  In 
separate  counts. 

A  Buffldent  predicate  bad  been  established 
to  make  the  declarations  Mrs.  mdclnson 
made  to  Davidson  admissible.  But  what  she 
asked  him  as  to  "wbeth»  the  negro  driver 
was  married  or  single*'  was  ImmaterlaL  Tbe 
other  evidence  of  Dickinson  was  competent 
as  part  of  the  res  gestae.  Nor  did  it  require 
an  expert  to  testis  that  Mrs.  DIdkluaon 
was  conscious. 

.  Tbe  other  objections  are  against  the  evf- 
deuce  of  Mrs.  Dickinson's  declarations  as  de- 
tailed by  different  witnessee,  and  It  Is  suffi- 
cient to  say  that  a  proper  predicate  was 
^tabllBhed  In  each  instance  to  make  ha 
declarations  legal  evidence. 

For  the  errors  above  designated,  tbe  Judg- 
ment of  the  clrcnlt  court  must  be  rerersed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

WEAKLEY,  0.  J.*  and  TYSON  and  SIMF- 
SON.  JJ.,  concur. 
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VAUOHN  V.  STAXa. 

1.  WzTmans— OBOBS-BxAimiAnoii— Bxia. 

It  is  error  to  refuM  to  permit  the  defvid- 
ut,  on  the  crosa-ex&mination  of  a  state  wit- 
nen,  to  Interrogate  each  wltneie  ma  to  whether 
he  had  made  threate  of  doing  Tiolnee  to  the 
defendant.  Great  latitode  la  allowed  In  the 
cnMs-ezaminatioD  of  a  wltnesa  that  tends  to 
expose  the  animus  of  sacb  witness. 

[Eld.  Note^For  cases  in  _point,  see  vol.  BO, 
Cent.  Dif.  Witnesses,  ft  11&:£-1198.] 

Z.  CanaHAL  Law— iKSTBuonoNB  —  Bkabon- 
ABLs  Doubt. 

It  Is  error  to  charge  the  J1117  that  a  reason- 
able doubt  is  "a  doubt  whidi  would  satisfy  a 
reasonable  man." 

_  [Ed.  Note- — F«  cases  In  point,  see  toL  14, 
Gent.  Dig.  Criminal  Law,  ft  1904^-1982.] 
(SylUbas  by  the  Oonrt) 

Brror  to  Criminal  Gonrt  of  Becoid,  a»> 
cambla  Ooimtr:  B.  D.  Begga,  Judges 

John  B.  Vanglui  was  conTlcted  of  man- 
■langhter,  and  brings  error.  Berened. 

Jones  &  Ifuwa,  tot  plalntUE  In  emHr.  W. 
B.  Bllla,  Atty.  Gen.,  for  tbe  Statau 

TAYLOK.  J.  The  plaintiff  In  error,  here- 
inafter referred  to  aa  the  defendant,  npon  In- 
formation charglDg  blm  with  mnxder  In  the 
eecoDd  d^xee,  was  conTicted  of  tbe  crime  of 
manslaughter  in  tbe  criminal  court  of  record 
of  Escambia  conn^,  and  relief  here  bj 
-writ  of  error. 

To  one  J.  0.  Nichols,  the  state's  leading  wit- 
Deaa,,  on  cross-examination,  tbe  defoidanf s 
counsel  propounded  the  following  question, 
after  tbe  witness  had  answered  that  on  the 
day  of  the  homicide  he  had  seen  Bob  Oetna 
and  Philip  Moore :  "Is  It  not  a  fact  that  you 
said  to  Gary  Hall,  and  stated  In  the  ^«sence 
of  William  Moore  and  Bob  Oetna,  that  you 
wen  going  to  kill  that  red-headed  son  of  a 
Uteb;  that  yon  wen  going  to  kill  bbn?"  Tbe 
stato  interposed  a  general  objection,  without 
stating  any  ground  of  objection,  wbldi  ob- 
Jecdcm  was  sustained,  and  tbe  question  ex- 
cluded, to  which  exception  was  taken,  and 
error  is  assigned  theretm.  Tbls  ruling  was 
orror.  It  was  In  a  fight  and  dlfflcnlty  with 
this  witness  that  the  defoidant  throotfi  mis- 
diance  shot  and  kilted  tbe  deceased;  the  diot 
that  killed  tbe  deceased,  ^0  was  ft  l^stander, 
being  aimed  tbe  defendant  st  and  intended 
fW  ttils  witness.  The  defendant  bad  tbe  right 
on  bis  cTOSB-examlnatfon  to  show  tbe  animus 
of  ttils  witness  towards  blm,  and  flie  wltnoM* 
threats,  If  any  were  made,  bore  directly  upon 
ttte  qoesUon  of  his  anlmns  towards  the  de- 
fokdant,  and  thet^  affected  tbe  witness* 
credlblUty.  Drtggers  t.  State,  88  Fla.  7,  20 
BonOk  7S8;  Wallace  r.  State,  41  Fla.  647, 
M  Sontb.  TiZ'f  Bryan  r.  Stats^  41  Fla.  648, 
28  Booth.  1022;  Fields  t.  State^  40  Fla.  84,  85 
South.  186;  Alford  t.  State,  47  Fla.  1,  86 
South.  48&  Tbe  evidence  soi^t  to  be  MSclt> 
4180.— 06 


ed  tbe  excluded  qoestlcni  was  vitally  Inq^or 
tanttothedefmdantfiirstlUafnrthsr  leasoD. 
The  question  wbetbw  tin  defendant  was  jos- 
tlfled  hi  flrtaig  the  shot  that  resulted  in  tbe 
death  of  a  bystandw  depooded  In  large  meas- 
ure npm  tbe  fact  as  to  who  was  tiw  aggree- 
sor  In  the  difficulty  between  tbe  witness  and 
tbe  defendant  This  witness  had  so  shaped 
his  evidence  as  to  endeavor  to  make  It  ap- 
pear ttiat  be  was  the  Innocent  victim  of  an 
assanlt  1^  the  defendant  If  flueatai  were 
made  the  witness  towards  ttie  defoidant, 
sndh  fact  bora  dlreedy  npon  ihe  truth  of  flie 
question  as  to  who  was  the  aggressor,  tbe  wit- 
ness or  tbe  d^endant  Oaraer  v.  State,  28 
Fla.  118,  9  South.  886,  28  Am.  Bt  Bep.  282. 

Other  aaUgnments  ot  error  are  predicated 
upon  the  endnslon  of  questions  to  witnesses; 
but,  wltbont  reciting  tbem  tuan,  there  was  no 
error  In  such  exclusions.  Tarlons  charges 
givoi  are  also  assigned  as  error.  We  dis- 
cover no  error  In  any  of  tbe  clurges  glrai, 
except  tbe  llftb.  O^ls  dwrge  Is  so  framed 
as  to  confuse  and  mislead  ihe  jury,  and  npon 
another  trial  It  bad  best  be  reomstmcted 
omitting  from  It  all  of  tbe  lattw  part  thereof, 
after  and  Indndlng  the  word  ''unless." 

Tbe  expression,  "a  doubt  irtilch  would  satis- 
fy a  reascmaUe  man,**  should  be  omitted  from 
charge  Na  9  on  tbe  subject  of  reasonable 
donbt  Hampton  t.  Stoto  (Fla.)  89  SooOl  421. 

All  four  of  tt»  Gbarges  requested  1^  tbs 
defmdsnt  stated  correct  propositions  ot  law, 
and  Bbonld  have  been  i^ven. 

For  ihe  error  found,  tbe  Judgmmt  <tf  tbe 
court  below  Is  reversed,  and  a  new  trial 
awarded,  at  Ihe  cost  ot  Bscambla  connty. 

HOOEDB  and  PABEHILL,  JJ.,  concur. 

SHAOKLS^BD,  0*  J.,  end  OOOKBELL 
and  WUITFIBLD,  JJ^  concur  In  tbe  i^lnioiL 


HIBBS  V.  STATD. 

(Supreme  Oonrt  of  Florida,  Division  B.  Jnly 
81,  1906.) 

1.  Ihtoxioatino  LiquoBS  —  Iixxoal  Sauc— 
BviDinoB— Pbssuhftions. 

The  third  sectl<m  of  chapter  ^0,  p.  58. 
Laws  of  1001,  makes  proof  of  tbe  deliveiy  of 
liquor  and  receipt  of  money  therefor  only  prima 
facie  evidence  tnat  the  puty  so  delivering  the 
llqnor  and  rcodvlng  tbs  mon^  therefor  Is  the 
owner  of  ench  liquor,  and  the  courts  should  so 
instroet  Juries  in  such  cases,  and  they  shonld 
be  further  Instructed  that  the  defendant  may 
rebut  this  presnmptioDby  proving,  if  he  can,  that 
he  was  not  In  CaeC  the  owner  of  dtber  the  liq- 
uor ddlvered  or  of  the  numey  received  for 
same,  and  was  not  acting  as  tbe  agent  of  the 
seller  or  owner  in  making  the  delivery  of  the 
liquor  and  in  receiving  the  money  therefor,  and 
that  If  he  so  proves  then  he  cannot  be  convicted. 
A  mere  punnaser  of  llqoor  for  (me's  self  or  for 
another  does  not  in  so  purchasing  violate  the 
laws  against  the  aale  of  liquors. 

2.  Saiob— Salb  bt  AmiT. 

It  is  well  Bsttied  that  one  who,  in  viola- 
tion of  law,  sells  Intoxicating  liquors  as  the 
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■eirant  of  another,  ii  liable  penonally,  mm 
well  as  bia  principal,  to  indictment,  although  he 
acted  without  compensation  in  nmiring  the  sale. 
If  he  actually  does  the  aelling  of  toe  liquor, 
either  on  bis  own  account  as  the  owner  thereof 
Or  as  the  servant  or  agent  of  the  owner,  he 
should  be  convicted;  but  tf  be  does  not  nutke 
the  sale,  and  has  no  interest  in  the  liquor  sold 
or  in  the  price  received  for  It  but  merely  acts 
in  the  transaction  as  the  pnrehaser  or  agent  of 
the  pnrehaser  of  the  liquor  aold,  hs  cannot  be 
convicted. 

[Bd.  Nota^For  cases  in  point,  see  toL  29. 
CenL  Dig.  Intoxicating  Uquors*  ||  187-ld2.j 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Gonrt,  Suwannee  Gonn- 
ty ;  Bascom  H.  Palmer,  Judge. 

Darnell  Him  was  conrlcted  of  MUlng  In- 
tarlcatliig  llQiiors,  and  brings  error.  Be- 
Tersed. 

BoberBon  &  Small,  for  plainttfC  In  oror. 
W.  H:  BIUb,  Att7.  Oen.,  ftor  the  8tat& 

TAYLOR,  J.  The  plalntUT  In  error,  here- 
after called  the  defendant,  was  Indicted, 
tried,  convicted,  and  sentenced  in  the  circuit 
court  of  Suwannee  county  for  the  crime 
of  selling  Intoxicating  liquors  in  a  county 
that  bad  by  an  election  adopted  prohibition, 
and  for  relief  from  such  Judgment  presnts 
writ  of  error  here. 

The  undisputed  facts  In  the  case  are  sub- 
stantially aa  follows:  On  or  about  the  17th 
of  April,  1806,  the  defendant  got  a  Jug  of 
whisky'  from  the  express  office  for  his  father, 
one  Sam  Hlers,  who  was  a  bedridden  cripple 
residing  at  the  defendant's  house,  and  car- 
ried It  home  to  his  father,  whose  property 
It  was.  On  his  vray  home  with  the  Jug  he 
met  a  state's  witness,  and  asked  her  if  she 
would  not  like  to  have  some  whisky,  and, 
on  her  replying  In  the  affirmative,  told  her 
that  he  had  some  in  that  Jug,  and  that  he 
would  wait  for  her  at  the  shop,  and  she  could 
come  there  for  It  About  an  hour  afterwards 
she  went  to  the  shop,  but  be  was  gone,  where- 
upon the  witness  went  to  where  defendant 
lived,  and  found  him  and  his  wife  in  the 
yard  catching  chickens,  preparatory  to  re- 
moving, as  they  said,  next  day  to  another 
place.  Upon  seeing  the  witness  defendant 
came  to  her,  and  she  gave  him  a  $1  bill 
and  told  him  she  wanted  a  pint  of  whisky. 
He  went  into  his  bouse  with  the  money, 
and  returned  In  a  few  minutes  with  a  pint 
of  whisky  and  26  cents  in  change,  that  he 
delivered  to  the  witness.  This  witness  had 
frequently  before  that  time  bought  whisky 
from  Sam  Hiers,  the  father  of  defendant,  at 
the  latter*B  house,  but  had  never  before  that 
time  obtained  any  directly  from  the  defend- 
ant The  city  marshal  of  Live  Oak  was 
concealed  close  by  when  the  defendant  took 
the  money  from  the  witness  and  carried  It 
into  the  bouse,  and  saw  him  come  back  and 
hand  something  to  the  witness,  whereupon 
the  marshal  eteppeA  up  and  arrested  the 
defendant;  took  the  pint  of  whla^  tram  tb» 


witness  that  he  had  Just  glvea  her,  and 
took  the  defendant  into  the  bouse,  where 
he  found  Sam  Him,  the  defendant's  father, 
lying  on  a  bed,  and  found  in  his  poAetbook, 
lying  on  the  bed  with  him,  the  |1  bill  that 
the  witness  had  Just  sent  In  for  the  whisky. 
The  defendant  and  his  father,  Sam  Hlen, 
both  testified  that  the  whisky  sold  on  this 
occasion  and  the  money  received  for  same 
belonged  entirely  to  Sam  Hiers,  and  not  to 
the  defendant,  and  that  the  latter  had  no 
Interest  therein  whatever.  Sam  Hiers,  with- 
out contradiction,  testified  very  frankly  that 
be  had  been  engaged  for  several  yeara  in 
the  Illicit  sale  of  liquors,  and  for  some 
tbne  past  had  conducted  the  bnsInesB  at  bis 
son's  house,  witn  whom  he  lived;  that  be 
ordered  bis  liquors  fn»n  elsewhere^  having 
them  BOit  to  bim  by  vrpnm,  and  be  would 
get  various  people  to  bring  the  llqnon  to  him 
from  the  express  office,  paying  tiiem  tor  bo 
doing,  and  would  sometimes  get  bis  sons  to 
bring  It  to  him  fnmi  the  express  office^  pay- 
ing them  for  so  doluK  the  same  as  he  paid 
others  tar  the  same  Berrlce;  Oiat  be  waa  a 
bedridden  cripple,  and  had  beoi  for  many 
years,  and  oonld  not  make  a  llrlng  In  any 
otber  way;  that  bis  son  Damdl  Hiers  had 
no  Interest  whatever  ^ther  In  the  whisky 
Bold  Ibat  night  or  In  tbe  m«i^  received  ftor 
It;  that  be  taam  Hlera)  alone  owned  tbe 
whi^y  and  s^d  It,  and  be  alone  owned  tbe 
money  received  for  it 

The  third  section  of  chapter  4930.  p.  58, 
Laws  of  1901,  under  which  tbe  defendant 
was  Indicted  makes  proof  of  the  delivery  of 
liquor  and  receipt  of  money  therefor  by 
the  defendant  prima  fade  evidence  of 
the  ownership  of  tbe  llqnor  by  the  de- 
fendant In  giving  this  section  of  the 
statute  in  charge  to  the  Jury,  the  Judge 
should  explain  to  them  that  proof  of  tbe 
delivery  of  the  liquor  and  receipt  of  money 
therefor  by  the  defoidant  was  only  prima 
facie  evidence  that  be  was  the  owner  of 
said  liquor,  and  that  the  defendant  could 
rebut  tbiB  presumption  by  proving.  If  be 
could,  that  he  was  not  In  fact  the  owner  of 
either  the  llqnor  delivered  or  of  the  money 
received  for  same,  and  was  not  the  agent  of 
the  seller  or  owner  in  making  the  delivery  of 
the  liquor  and  receiving  the  money  therefor, 
and  that  If  he  bo  proved  then  be  could  nof 
be  convicted.  Ooode  v.  State,  39  South.  461; 
Anderson  v.  State,  32  Fla.  242,  13  South. 
435.  For  this  reason  the  court  below  erred 
In  refusing  to  give  the  following  charge  re- 
quested by  the  defendant:  "If  you  believe 
from  all  the  evidence  in  this  case  that  the 
defendant  had  no  Interest  in  tbe  whisky 
alleged  to  have  been  sold,  and  no  interest  In 
tbe  money  received  for  It,  at  the  time  of  the 
Bale,  but  merely  acted  as  the  agent  or  friend 
of  the  purchaser,  then  It  Is  your  duty  to 
r«ider  a  verdict  of  not  guilty.** 

It  is  well  settled  that  one  wbo,  tai  viola- 
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tlon  of  law,  aellg  intoxicating  liquors  as  tbe 
■errant  of  anotber,  Is  liable  personally,  as 
well  as  his  principal,  to  Indictment,  although 
be  acted  wltbont  compensation  In  making 
the  sale^  State  t.  Bugijee,  22  Vt  82;  Mar- 
shall V.  State,  40  Ala.  21;  Davidson  t. 
State,  27  Tex.  App.  262,  11  S.  W.  371 ;  Hays 
r.  State,  13  Mo.  246;  State  t.  Ohastaln,  19 
Or.  176,  23  Pac.  968;  Waaon  t.  Underbill. 
2  N.  H.  005;  Balrd  t.  State,  1(2  Ark.  326, 
12  8.  W.  566;  Commonwealth  t.  Hadley. 
11  Hetc.  (Mass.)  66;  State  t.  Flnan,  10 
Iowa,  19;  Roberts  v.  O'Conner,  SS  Me.  496. 
Therefore  it  became  material  In  this  case 
for  the  court  to  Instruct  the  Jnry  that  If 
they  found  from  the  OTldence  that  the  de- 
fendant actually  did  the  selling  of  the 
liquor,  either  on  his  own  account  as  the 
owner  thereof,  or  as  the  servant  or  agent 
of  the  owner,  he  should  he  convicted,  hut  If 
he  did  not  make  the  sale,  and  bad  no  Interest 
In  either  the  liquor  or  the  money  rec^ved 
for  It,  bat  merdy  acted  In  the  transaction 
as  the  agent  of  tile  pnrdkaser,  be  eonld  not 
be  convicted. 

For  the  error  found  the  judgment  of  the 
court  below  Is  reversed,  alid  a  new  trial 
awarded,  at  the  cost  of  Suwannee  connty. 

HOGKIQK  and  PABEHILL,  JJ^  concur. 

SHACKMIFORD,  0,  J.,  and  COGERBLL 
and  WHITFIBLD,  JJ.,  concur  In  the  opinion. 


BRUOB  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  Florida,  Division  B.  Jaly 
17,  1906.) 

1.  Dkoioatior— Made  bt  Owneb  of  Abso- 

LUTE  FbB. 

Only  the  owner  of  an  sbsohite  fee  can  make 
an  absonits  and  final  dedication  ot  land  to  a 
pabllc  use,  Ua  streets,  et& 

[Bd.  Note.-^^  cases  In  point  see  vol.  IS, 
Cent  Dig.  Dedication,  H  6-7>] 

2.  SAICX— LA.KDB  m  AOVEBSB  POSSESSIOI*. 

A  party  claiming  title  to  land  ttiat  is  In 
the  actoai  adverse  possession  and  occupancy 
of  another  cannot  as  against  sndi  adverse 
occupant  make  an  absolute  and  final  dedication 
of  such  land  to  a  public  use  by  the  filing  and 
public  record  of  a  map  subdividing  the  part 
thereof  held  adversely  Into  streets,  lots,  and 
blocks,  and  by  selling  other  parts  thereof  not 
held  adversely  to  other  parties  by  reference  to 
such  map. 

lEd.  Note. — For  cases  in  point  see  voL  10^ 
Cent  Dig.  Dedication,  91 

3.  EHinsnr  Dohaih— ConnBucnoR  or  Road 

—RlOHTS  or  LAN DOWNBB. 

Where  a  railroad  company  tortlonsly  builds 
its  road,  depot  bnlldings.  etc.,  on  land  owned  by 

and  snbsequentiy  to  the  establishment  of 
sucb  road,  bulldlngn,  etc.,  C.  sells  and  conveys 
the  land  to  H..  the  latter  cannot  recover  of  each 
railroad  company  damages  for  the  tort,  but 
the  right  of  action  tberelor  remains  alone  in  Ql 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  8S  407-416.] 

(Syllabus       the  Court) 


Appeal  from  Cbrcuit  Court  Hillsborough 
County;  Joseph  B.  Wall,  Judge. 

Bill  by  Geoi^e  B.  Bruce  against  the  Sea- 
board Air  Line  Railway.  Decree  for  defend- 
ant,  and  complainant  appeals.  AiBrmed. 

Macfitrlane  ft  Olen,  fbr  aiqpellant  Geo.  P. 
Baney  and  P.  O.  Knlgbt;  fbr  appellecb 

TAYLOR,  J.  The  appellant,  as  complain- 
ant below,  filed  his  bill  In  equity  in  the  cir- 
cuit court  for  Hillsborough  county  against 
the  appellee,  as  defendant  below,  to  restrain 
and  enjoin  it  from  do^ng  up  or  blocking  up 
an  alleged  street  called  Florida  avenue  in 
one  of  the  additions  to  the  city  of  Tampa, 
with  Its  depot  buildings,  or  by  permitting 
its  trains  of  cars  from  standing  across  said 
avenue.  The  defendant  fully  answered  the 
bill,  replication  was  filed,  and  the  cause  eub- 
mitted  upon  the  bill,  answer,  and  an  agreed 
statement  of  facts.  Pinal  decree  was  render- 
ed adjudging  the  equities  to  be  with  the  de- 
fendant, and  dismissing  the  bill  at  the  coat  of 
the  complainant  From  this  decree  the  com- 
plainant appeals  to  ttala  court 

The  facts  of  the  case,  as  disclosed  by  the 
bill,  answer,  and  agreed  statement  of  fact,  are 
as  follows:  Prior  to  the  year  A.  D.  1834,  lot 
9  of  section  24,  township  29  sontb,  in  range 
18  east  adjacent  to  the  town  ot  Tampa,  in 
HiIlBt)orough  county,  was  the  public  property 
of  the  United  States,  held  In  reserve  It 
for  military  purposes.  During  the  year  1884 
ttie  reservation  was  removed,  and  tiie  land 
thrown  open  to  homestead  «itry  by  the  In- 
terior Di^rbnent  of  the  fedepU  gorenunent 
During  the  year  1884  LlKzie  W.  Carew  made 
homestead  entry  upon  said  lot  9  tiirongb  the 
United  States  District  Land  Office.  The  de- 
fendant railway  company  Is  the  aaccessor 
In  tltie  and  Interest  of  its  predecessor,  the 
Florida  Coitral  &  Peninsular  Railroad  Com- 
pauy.  Said  last-named  railroad  company,  In 
the  qtring  of  the  year  1880,  while  said  lot  9 
was  occupied  by  Llisle  W.  Carew  under  her 
homestead  oitiy  thereof,  built  the  ext^Ion 
of  Its  road  from  Plant  City  across  said  lot 
9  and  erected  thereon  Its  depot,  platformfl, 
and  side  tracks  without  any  objection  or  pro- 
test whatsoever  on  the  part  of  the  homestead 
occupant,  Lizzie  W,  Carew,  and  said  railroad 
company  and  Its  successor,  the  defendant 
bereln,  has  continuously  since  that  time  to  the 
present  occupied  that  part  of  said  lot  9  that 
it  first  located  upon  with  its  track,  sidings, 
depot,  and  platforms  as  its  Tampa  terminal. 
Prior  to  the  issuance  of  the  patent  by  the 
United  States  to  Lizzie  W.  Carew  for  the  said 
land  embraced  in  her  homestead  entry,  the 
defendant's  predecessor,  the  Florida  Central 
&,  Peninsular  Railroad  Company  made  serious 
contention  Iwfore  the  Interior  Department  of 
the  United  States  that  It  was  entitled,  under 
the  laws  of  Congresg,  and  under  a  map  show- 
ing the  definite  location  of  Its  line  of  road 
across  said  land  filed  In  the  General  Land 
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Office  of  tbe  United  States  at  Waehlngton  on 
December  14^  1S60.  to  Ita  right  at  way  acroes 
the  lame^  and  tliat  Its  dalm  to  sndi  tight  of 
way  was  paramount  to  the  bomestead  rights 
<a  Bald  litesle  W.  Garew,  and  titat  said  right 
of  way  should  be  reserved  and  excepted  In 
the  patent  to  be  Issned  to  said  Lizzie  W. 
Garew,  bnt  that  it  was  decided  by  the  Interior 
D^rtment  not  to  make  any  resemtton  or 
exception  In  said  patent,  for  the  reason  that 
whatever  prior  rights  the  said  railroad  com- 
pany had  therein  would  not  be  affected  by 
the  patent  corering  all  the  land  embraced  In 
13ie  homestead  entiy  of  Ussle  W.  Oarew. 
Patent  Issued  from  the  United  States  <hi  July 
30,  18D6,.  to  lazzle  W.  Garew  for  the  said 


lot  9  as  embraced  in  her  homestead  entry 
thereto  Idzzle  W.  Oarew  on  Hay  SO,  ^806, 
oonvegred  by  deed  to  W.  W.  Hampton  a  por- 
tion of  Bald  lot  S  that  embraced  the  rallnwd 
tracks,  d^t,  sidings,  and  platfonns  of  the 
defendant  railway  company,  and  generaKj 
all  of  the  premises  In  oontrorer^y  herein.  W. 
W.  Hampbm  on  July  27,  1880,  bad  tlie  por- 
tion of  said  lot  9  that  had  bem  caareyiA 
to  blm  snrreyed,  subdivided,  and  ^tted  Into 
blocks,  lots,  streets,  and  aUey^  and  on  fliit 
date  caqeed  a  m^  of  such  sobdlTlslon  to  be 
filed  and  recorded  In  ttw  pubUe  records  ta 
HlllBboroni^  conntyi  a  portion  of  whidi  map, 
sufficient  to  show  ttie  premises  In  dilute,  li 
as  ftillowB: 


W  HITItsja  STREET" 
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By  reference  to  this  map,  W.  W.  Hampton 
on  April  12,  1902,  coDTeyed  lot  6  of  block  95 
as  dtilueated  on  said  map,  abutting  on  and 
bonnded  by  what  Is  designated  on  said  map  as 
"Florida  Avenne,"  to  tbe  complainant,  and  at 
sundry  times  sold  divers  other  lots  by  refer* 
ence  of  said  map  to  dlrers  otber  persons. 
When  tbe  defendant  railroad  In  1890  first 
located  and  established  Its  roadbed,  sidings, 
etc.,  across  said  lot  9,  it  located  the  same  on 
the  territory  designated  on  said  map  as  lot 
6  of  blodk  95,  and  from  thence  across  what 
la  on  said  map  designated  as  "Florida  Ato- 
nne"  on  and  across  lot  C  of  block  94,  and  then 
established  Its  deiwt,  platforms,  etc.,  across 
said  Florida  STenne  between  lot  1  of  blodc 
94  and  lot  4  of  blo<^  95,  and  has  contlnnonsly 
occapled  said  ground  with  its  tracks,  sidings, 
depot,  platformi^  etc;,  from  that  time  to  the 
present  The  city  of  Tampa  throagh  Its 
council  expressly  declined  to  accept  said 
**FIor1da  Avenae"  as  designated  on  said  map 
as  and  for  a  street  of  said  city,  and  expressly 
repudiated  It  as  such,  and  did  nothing  In  rec- 
ognition of  it  as  being  a  street  or  highway 
of  said  city.  During  the  year  1897,  W.  W. 
Hampton  Instituted  suits  In  the  circuit  court 
of  Hillsborough  county  against  tbe  Florida 
Central  ft  Peninsular  Railroad  Company,  the 
predecessor  In  Interest  of  the  defendant,  to 
recover  possession  of  all  the  lands  occupied 
by  it  In  blocks  94  and  96  as  designated  on 
said  map  and  In  said  Florida  avenue  which 
enlta  were  defended  and  litigated  until  Au- 
gust, 1903,  when  all  of  the  matters  In  dispute 
were  settled  between  the  parties.  In  which 
settlement  W.  W.  Hampton  conveyed  to  tbe 
defendant  comi>any  lots  1,  2,  3.  4,  and  6  of 
block  94 reference  to  aald  map.  and  execut- 
ed a  quitclaim  deed  to  that  portion  of  the  ter- 
ritory designated  on  said  map  as  Florida 
arenue  that  lies  between  lots  1  and  5  of  block 
04,  and  lots  4  and  5  of  block  96.  On  the  13th 
of  July,  1004,  the  city  of  Tampa  through  Its 
proper  offldals  also  executed  to  tbe  defendant 
company  a  quitclaim  deed  to  Uie  said  last- 
descrlbcd  portion  of  Florida  avenue.  At  the 
time  of  the  filing  of  the  bill  herein,  October 
12, 10O4,  the  wooden  depot  building  of  tbe  de- 
f^dant,  that  had  theretofore  occupied  that 
portion  of  Florida  avenue,  as  shown  on  said 
map,  Intervening  between  lot  1  of  block  04 
and  lot  4  of  block  06,  had  been  removed  by 
tbe  defendant  company  for  tbe  purpose  of 
constructing  In  its  place  and  stead  a  more 
substantial,  conmiodlous,  and  handsome  depot 
building  of  brick.  The  erection  of  this  brick 
building  Is  what  the  complainant  protests 
against  In  his  bill  as  being  an  obstruction  to 
Florida  avenue  on  which  his  lot  6  abuts. 
The  chief  contention  of  tbe  complainant  Is 
that  tbe  filing  and  public  record  of  said  plat 
by  W.  W.  Hampton,  bis  grantor,  was  a  ded- 
ication of  said  Florida  avenue  to  the  public 
as  and  for  a  street  and  public  highway,  and 
that  tbe  sale  and  conveyance  to  blm  of  lot  6 
by  reference  to  said  plat  abutting  upon  said 
Florida  avenue  gave  to  talm  a  particular  Inter- 


est In  aald  avmue,  and  the  right  to  have  It 
nnobetmcted  by  the  d^t  buildings  and 
trains  of  cars  of  the  defendant  company. 

Under  tbe  facts  as  stated  and  agreed  upon 
we  think  tbe  court  below  made  the  proper  de- 
cree, dlsmlasing  the  bill,  and  we  think  so  for 
tbe  following  reasons:  At  the  time  of  the 
subdivision  and  platting  of  the  pranises  In 
dispute  by  W.  W.  Hampton,  and  the  alleged 
consequent  dedication  by  him  of  Florida  ave- 
nue as  and  for  a  street,  the  defendant  rail- 
way company  and  Its  predecessor  In  Interest 
was  In  the  actual  adverse  occupancy  and  pos- 
session of  the  territory  delineated  on  said 
map  as  Florida  avenue,  occupying  tbe  same 
with  Its  railroad  tracks,  depot  building,  and 
platforms,  and  had  so  occtQ>led  the  same  for 
many  years — since  1890.  This  adverse  hold- 
ing by  the  defendant  company  was  contested 
by  W.  W.  Hampton  by  litigation  In  the  courts 
for  many  years,  resulting  finally  In  an  ami- 
cable Battlement  by  which  Hampton  conveyed 
all  the  lots  Involved  In  tbe  litigation  and 
made  a  quitclaim  deed  to  that  part  of  Florida 
avenue  tiiat  was  then,  and  had  been  for  years, 
occupied  by  the  defendant  company  with  Its 
tracks,  d^t  building,  platforms,  and  sid- 
ings. Under  these  drcumstancea  W.  W. 
Hampton  could  not  at  tbe  time  of  the  filing 
and  record  of  bis  map  make  an  absolute  and 
final  dedication  for  street  purposes  of  that 
pert  of  Florida  avenue  then  held  and  occupied 
adversely  to  him  and  all  the  world  by  the 
defendant  company,  for  the  reason  that  an 
absolute  and  final  dedication  of  landa  to  a 
public  use  can  only  be  made  by  the  owner 
of  an  absolute  fee.  Ward  v.  Davis,  8  Sandf. 
(N.  T.)  602;  City  Of  Hannibal  v.  Heirs  & 
Adm'r  Of  Draper,  86  Mo.  882;  McSbane  v. 
City  of  Hoberly,  70  Mo.  41 ;  City  of  Sarcoxle 
V.  Wild,  64  Mo.  App.  408;  Ogle  v.  Philadel- 
phia, W.  ft  B.  R.  R.  Co.,  8  Houst  (Del.)  8(^ 
It  can  make  no  difference,  so  far  as  the  com- 
plainant herein  is  concerned,  whether  or  not 
the  original  occupancy  of  the  premises  by  the 
defendant  railway  company  was  a  trespass 
or  wrongful.  At  that  time  he  (the  complain- 
ant) had  no  Interest  In  the  premises  and  was 
not  concerned  therein.  If  it  was  a  wrongful 
trespass,  no  one  was  concerned  therein  or 
Injured  thereby  but  Lizzie  W.  Carew  and  her 
grantee,  W.  W.  Hampton,  and  the  defendant 
railway,  while  sttU  maintaining  its  adverse 
occupancy  and  possession  of  the  premises, 
BubsequenUy  settled  all  disputes  and  conten- 
tions orer  Ita  holdings  with  tbe  only  person 
having  a  right  to  contest  tbe  same,  by  taking 
quitclaim  deeds  from  such  person,  thereby 
ripening  Its  former  adverse  possession,  wheth- 
er tortious  or  not,  into  a  lawful  and  undisput- 
ed title;  If  Ito  original  possession  was  tortious, 
the  complainant  has  no  redress  therefor  as 
against  the  defendant  company,  because  he 
became  the  owner  of  part  of  the  premises 
subsequentiy  to  the  commission  of  the  tort, 
and  be  purchased  with  full  knowledge  of  the 
status  of  affairs  in  the  locus  In  quo.  Yellow 
River  B.  Co.  T.  Harris,  36  Fla.  886»  17  South. 
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568;  Pensacola  &  AflauUc  B.  B.  Oo.  t.  Jac^ 
Bon,  21  Fla.  146. 

W.  W.  Hamptcm  was  made  a  partj  de- 
fendant to  tbe  bill  along  wltb  the  defendant 
railway  company,  bnt  the  bill  ptays  no  re- 
lief against  him.  He  answered  the  bill  dls- 
dalmlng  any  Interest  fn  eithra-  the  rabject- 
matter  of  the  suit  or  in  the  oontroversy 
betwem  the  parties.  The  decree  appeal^ 
from,  though  It  flnda  the  equities  to  be  in 
favor  of  the  defendanta  generally,  adjudges 
nothing  either  for  or  against  W.  W.  Hampton. 

The  decree  appealed  from  Is  hereto  affirm- 
ed, at  the  cost  of  the  appellant 

HOCKBB  and  PARKHIIJi,  JJ.,  ctmcur. 

SHACKLBFORD,  O.  J.,  and  COOKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


KBIGAKB  T.  STATB. 

(Sapreme  Oonrt  of  Florida,  DlvMon  B.  Ang.  S, 
1906.) 

1.  CaunRAX.  Law— Tbial— Ihsteqctiohb. 

The  trial  judge  shonld  not  single  out  and 
give  undue  prominence  to  the  testimony  of  the 
defendant  end  the  fact  of  Us  interest  in  the 
result  of  the  trial  hj  instmcting  the  Jurv  to 
remember  "the  interest  he  necessarily  must  nave 
in  the  result  of  the  trial,"  In  considering  the 
testimony  of  the  defendant  who  has  testified 
as  a  witness  in  his  own  behalf. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Oriminal  Law.  §8  1S95-189S,  19G9- 
1971.] 

2.  Homicide  —  Trial— InSTsncnoNS  —  PBE- 

ItBDITATED  DSSION. 

In  a  trial  for  murder  In  the  first  degree  the 
trial  judge  save  the  following  charge  to  the 
jury.  "The  premeditated  design  to  kill  may  have 
existed  In  the  mind  of  the  slayer  for  a  month, 
a.  wedc,  a  day,  or  an  hour,  or  may  have  been 
formed  a  moment  before  the  fatal  shot  was  fired. 
If  you  believe  from  the  evidence  that  the  de- 
fenaant  shot  and  killed  Hansel  Norman  as  char- 
ged in  the  indictment,  that  be  killed  him  with- 
ont  legal  justiQcatlon  or  excuse,  and  that  at 
the  time  he  fired  the  shot  which  killed  Hansel 
Norman  he  intended  to  hill  him,  it  would  make 
no  difference  at  what  precise  time  he  made  up 
his  mind  to  take  Norman's  life.  If,  when  he 
fired  ^e  pistol,  he  intended  to  kill,  ha  is  guilty 
of  murder  in  the  first  degree,  even  although  he 
mav  not  have  had  in  his  mind  any  such  inten- 
tion at  the  time  he  drew  his  pistol." 

Id  the  opinion  of  Taylor,  P.  J.,  and  Hocker 
and  ParkhiU,  J.T.,  this  charge  is  erroneous  and 
misleading  in  definition  of  murder  in  the  first 
degree.  Shackleford,  G.  J.,  and  Cockrell  and 
Whitfield,  JJ.,  not  concurring.  The  question 
presented  by  this  charge  is,  therefore,  not  de- 
cided. 

3.  CaniiNAL  Law  —  Tbial  —  Ikstbuotiohs — 
FOBU  OF  Vbbdict. 

Under  Rev.  St.  8  2383,  it  is  proper  for  the 
trial  judge  to  Instruct  the  jury  as  to  the  form 
of  the  verdict  In  case  of  conviction,  directing 
them  to  specify  in  the  verdict  the  d^ree  of 
unlawful  homicide  of  which  they  may  find  the 
defendant  to  be  guilty. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Oent.  Dig.  Criminal  Law,  8  1&J3.] 

(Syllabus  by  the  CoortJ 


Error  to  Olrodt  Ooml  Faseo  Ooaatr ;  Jo- 
seph B.  Wall,  Judge. 

Dow  B.  Kelgana  was  convicted  of  murder 
and  brings  error.  Reversed. 

3.  A.  ^idly.  G.  W.  Dayton,  and  Banrnei 
Fletcher,  for  plalntUT  tn  error.  W.  H.  EIH^ 
Atty.  Gen.,  H.  S.  Phillips,  and  Thcmias  Pal- 
mer,  for  the  State. 

PAREHILL,  J.  The  plaintiff  In  errw 
was  Indicted  In  the  circuit  court  ol  Paom 
county  for  the  murder  of  Hansel  Norman, 
was  tried  and  convicted  of  murder  in  tbe  Srst 
degree,  and  from  the  sentence  of  death  Im- 
posed by  tbe  court  seeks  relief  here  by  writ 
of  error. 

I.  The  following  charge,  given  by  tbe  oonrt 
to  tbe  jury  and  duly  excepted  to.  Is  assigned 
OS  error:  "The  jury  are  the  sole  Judges  of 
the  evidence  and  of  the  weight  and  sufficiency 
of  the  evidence.  It  Is  yonr  peculiar  province 
to  determine  which  of  tbe  witnesses  or  what 
portions  of  their  testimony  you  will  believe, 
and  which,  If  any,  yon  will  not  believe.  If 
there  are  confilcts  In  the  testimony,  yon 
should  reconcile  them,  If  In  yonr  power  to  do 
so.  But,  if  yon  find  yourselves  unable  to 
reconcile  such  confilcts,  then  It  will  become 
your  duty  to  entirely  discard  from  considera- 
tion such  portions  of  the  testimony  as  you 
may  not  believe,  and  to  base  your  verdict 
solely  npon  the  part  of  It  which  yon  believe 
to  be  the  truth,  bearing  in  mind  the  Intoest 
In  the  result  of  the  trial.  If  any,  which  may 
Induce  any  given  witness  to  falsify  or  color 
his  evidence.  Tou  should  treat  the  testimony 
of  the  defendant  as  yon  do  that  of  any  other 
witness,  and  that  Is,  give  It  just  such  welgbt 
as  you  think  It  entitled  to,  remembering  tbe 
interest  he  necessarily  must  have  In  tbe  re- 
sult of  the  trial." 

The  last  clause  of  the  last  sentence  of  this 
charge  is  objectionable  because  It  singles  out 
and  gives  undue  prominence  to  the  testimony 
of  the  defendant,  and  the  fact  of  his  Interst 
in  the  result  of  the  trial.  It  is  calculated  to 
unduly  Impress  tbe  minds  of  the  Jury  and 
prejudice  the  defendant.  The  direction  here 
is  mandatory  that  the  Jury  remember  the  In- 
terest tbe  defendant  necessarily  must  have 
In  tbe  result  of  the  trial. 

Immediately  preceding  the  sentence  under 
consideration  the  court  Instructed  the  jury 
in  weighing  the  testimony  of  witnesses  to 
bear  In  mind  "the  Interest  in  the  result  of  the 
trial,  if  any,  which  may  Induce  any  given 
witnm  to  falsify  or  color  his  evidence." 
Tbe  Juxtaposition  of  the  sentences  and  the 
difference  In  their  phraseology  would  natur- 
ally lead  tbe  Joiy  to  understand  that  the 
one  clause  was  mandatory,  and  the  other 
only  permissive;  that,  so  far  as  the  defendsnt 
was  concerned,  he  necessarily  must  have  an 
Interest  In  the  result  of  the  trial,  which  the 
Jury  must  remember  ta  conalderlng  hla  tes- 
timony; and  that,  In  considering  the  testi- 
mony of  tbe  other  witnesses  In  the  case  the 
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jury  will  determine  whether  a  witness  baa 
an  interest  in  the  result  of  the  trial,  and,  if 
so,  to  bear  In  mind  the  Int^est  which  may  in- 
duce him  to  falsl^  or  color  his  evidence. 
This  charge  does  not  place  the  defendant  in 
precisely  the  same  attitude  with  reference  to 
the  case  as  other  witnesses  are  placed,  al- 
though the  court  told  the  Jury  tliat  they 
should  treat  the  testimony  of  the  defendant 
as  they  woolu  that  of  any  other  witness. 
It  Is  doubtless  true  that  the  defendant  nec- 
essarily must  have  an  interest  in  the  result 
of  the  trial;  but,  as  was  said  in  Hicks  t.  Unit- 
ed States.  160  U.  S.  442.  14  Sap.  Ct  144,  87 
L.  Ed.  ^87,  "it  must  be  remembered  that 
men  may  testify  truthfully,  although  their 
lives  hang  in  the  balance,  and  that  the  law, 
in  its  wisdom,  has  provided  that  the  accused 
shall  have  the  right  to  testify  in  his  own  be- 
half. Such  a  privilege  would  be  a  vain  one, 
if  the  judge,  to  whose  lightest  word  the  jury, 
properly  enough,  give  a  great  weight,  should 
intimate  that  the  dreadful  condition  In  which 
the  accused  finds  himself  should  d^vlve  bis 
testimony  of  probability." 

Chapter  4400,  p.  162,  Acts  of  1886,  makes 
a  defendant  at  his  option  a  competent  wit- 
ness. It  confers  upon  blm  a  substantial  right 
and  benefit  Under  Its  provisions,  he  has  the 
right  to  submit  his  testimony  to  the  iaey  and 
have  them  judge  of  his  credibility. 

SecUon  1088,  Bev.  St  1882,  provides  that 
tbe  judge  presiding  shall  charge  the  jury 
only  upon  the  law  of  the  case.  To  tell  tbe 
jury  about  tbe  interest  a  man  oecessarlly 
must  bare  wb^  be  is  on  trial  for  bis  life 
neutzallses  or  impairs  tbe  legislative  act  that 
makes  blm  a  witness.  Oreen  t.  State,  40  Fla. 
191,  text  198^  28  Bonth.  8B1;  Lang  r.  State. 
42  Fla.  SeS,  text  eol,  28  Sontb.  ;  Hampton 
V.  State  (Fla.)  88  South.  421;  Buddey  v. 
State,  62  Miss.  70S;  Woods  v.  State.  87  Miss. 
075.  7  South.  485;  Muely  t.  State,  81  Tex.  Or. 
R.  1B6.  text  168,  168,  18  S.  W.  411,  18  S.  W. 
815;  Harrell  v.  State,  S7  Tex.  Or.  R.  612.  40 
8.  W.  789;  Purdy  v.  People,  140  111.  46,  28  N. 
B.  700.  See.  alst^  Barber  v.  State,  IS  Fla. 
e76.  text  681;  Miller  t.  State,  15  Fla.  077. 
text  084;  Andrews  v.  State,  21  Fla.  098.  text 
610.  A  contrary  doctrine  is  held  by  the 
courts  In  some  states  of  our  Union,  under 
statutes  materially  different  from  the  stat- 
utes of  this  state  on  the  subject  Mnely  v. 
Stat^  supra. 

11.  It  is  assigned  as  error  that  the  court 
erred  in  charging  the  jury  as  follows :  "(4a) 
Tbe  premeditated  design  to  kill  may  have 
existed  in  the  mind  of  the  slayer  for  a 
month,  a  week,  a  day,  or  an  hour,  or  may  have 
been  formed  a  moment  before  tbe  fatal  shot 
was  flred.  If  you  believe  from  tbe  evidence 
that  the  defendant  shot  and  killed  Hansel 
Norman  as  charged  In  the  indictment  that 
he  killed  him  without  legal  justification  or 
excuse,  and  that  at  tbe  time  be  flred  the  shot 
which  killed  Hansel  Norman  be  intended  to 
kill  blm,  it  would  make  no  difference  at  what 


precise  time  he  made  up  hts  mind*  to  take 
Norman's  life.  If,  when  be  fired  the  pistol, 
he  Intended  to  kill,  be  is  guilty  of  murder  in 
tbe  first  degree,  even  although  he  may  not 
have  had  In  his  mind  any  such  Intention  at 
the  time  he  drew  bis  pistol." 

This  charge  is  erroneous  and  misleading. 
We  do  not  think  It  conforms  to  tbe  definition 
of  murder  in  the  first  degree  under  our  stat- 
ute. "Tbe  unlawful  killing  of  a  human  be- 
ing, when  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  kill- 
ed, or  any  human  being,"  is  declared,  by  sec- 
tion 2380,  Rev.  St  1892,  to  be  murder  In  the 
first  degree.  Manslaughter  is  "the  killing  of 
a  human  being  by  tbe  act  procurement,  or 
culpable  negligence  of  another  In  cas^  where 
such,  killing  shall  not  be  justifiable  or  excus- 
able, nor  murder  according  to  tbe  provisions, 
of  this  articla"  SecUon  2884,  Rev.  St  of 
1882. 

In  manslaughter,  there  may  be  an  Intent  to 
kill  existing  In  the  mind  of  the  slayer  at  the 
time  the  fatal  shot  Is  fired.  In  order  to  con- 
stitute murder  in  the  first  degree,  there  must 
be  not  only  an  intention  to  kill  <m  tbe  part 
of  tbe  slayer,  but  there  must  be  a  premedl- 
teted  design  to  kill  or  effect  death  also.  This 
charge  does  not  dlBtlngulsh  in  this  respect  be- 
tween manslaughter  and  murder  In  tbe  first 
degree.  It  permits  the  jury  to  find  the  de- 
fendant guilty  of  murder  In  the  first  degree 
if,  when  he  fired  the  fatal  shot,  he  intended 
to  kill  the  deceased,  without  requiring  tbe 
defendant  to  have  formed  and  acted  In  pur- 
suance of  such  a  design  as  the  law  would 
know  as  premeditated.  While  the  first  sen- 
tence of  the  chaise  stetes  that  "the  premed- 
itated design  to  kill  may  have  existed  In  tbe 
mind  of  tbe  slayer  for  a  month,  a  week,  a 
day,  or  an  hour,  or  may  have  been  formed  a 
moment  before  the  fatel  shot  was  flred," 
without  saying  that  the  action  of  the  slayer 
must  be  the  result  of  such  premedltetlon,  it 
goee  a  step  further  In  whittling  away  and 
shortening  the  time  within  which  the  defend- 
ant must  have  formed  a  premeditated  de- 
sign to  kill  the  deceased;  and,  by  saying 
that  It  would  make  no  dlflSerence  at  what 
precise  time  he  made  up  bis  mind  to  take 
Norman's  life,  if  at  the  time  he  fired  the 
fatel  shot  he  Intended  to  kill  him  he  is  guilty 
of  murder  in  tbe  first  degree,  the  charge 
does  away  entirely  with  the  requirement  of 
the  law  "that  there  must  be  such  an  Inter* 
val  of  time  between  the  Intent  and  the  act 
as  will  repel  the  presumption  that  It  was 
done  upon  a  sudden  Impulse,  conceived  and 
executed  almost  instenteneously."  Carter  v. 
Stete.  22  Fla.  553,  text  559.  This  charge 
loses  sight  of  tbe  dUTerence  between  prc- 
medlteted  designate  effect  death,  which  la 
essential  to  the  crime  of  murder  in  the  first 
degree,  and  an  Intention  to  kill  which  may 
exist  In  manslaughter,  and  permits  the  de- 
fendant to  be  convicted  of  murder  in  the 
first  degree  upon  proof  of  what  might  be 
termed  Instanteneons  or  flashlight  premedl- 
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tatlon.  Am  vas  said  tbls  court  (edj^tt 
headiiots,  all  ttw  jnstlcea  concurring  In  Cook 
V.  State,  4fl  Via.  2(K  86  Bomtb.  (MB:  ^TEliero 
maj.  In  oontemplatloa  of  lav,  be  an  biteatlai 
to  kin  a  hvinan  being,  wblcb  may  not 
amonnt  to  a  premeditated  design  to  UlL 
Shooting  a  man  Intenttonallri  and  kllJlDg 
Um,  Is  not  necessarily  the  Hun«  as  doing  so 
wltii  a  premeditated  design  to  Ull.  There 
may  be  an  Intratlon  to  kill,  wltiiont  Its  bar- 
ing been  premeditated.  In  order  to  cfrnvlct 
the  defendant  of  mnrd«r  In  tbe  flmt  degree, 
the  Jnry  mnst  be  satisfied  from  Ihe  erldokce 
beyond  a  reasonable  doubt  that  the  defSnd^ 
ant  not  only  had  an  intention  to  klU  the  de- 
ceased, but  that  he  actually  had  a  premedita- 
ted design  to  kill  htm."  See,  also,  Gamer  t. 
States  23  FiB.  118,  9  South.  886,  29  Am.  St 
Bep.  282;  Olds  t.  State,  44  Fla.  452, 38  South. 
206.  Or,  as  it  was  expressed  by  this  c<»irt  In 
Lorett  T.  State,  80  Fla.  142,  11  South.  8G0, 
17  L.  B.  A.  705:  "There  must  have  been, 
previous  to  the  act  of  killing,  deliberation 
the  slayw  upon  Hie  question  of  killing  the  de- 
ceased, resulting  In  a  distinct  determination 
or  well  rounded  design  to  kill."  It  wlU  not 
do  to  say  th^t  the  flnt  sentence  of  the  charge 
nBBumes  that  a  premeditated  design  Is  an 
tissentlal  element  murder  In  the  first  de- 
gree. Neltber  wUl  It  do  to  say  Oat  the 
rnffds  "as  charged  In  the  indictment"  used 
In  thte  InstmcUoD,  refer  to  the  Indictment  hi 
Its  entirety,  and  thereby  snfflclenUy  charge 
that  the  killing  was  p^etrated  from  a 
premeditated  design  to  effect  the  death  of  the 
decea<wd,  whore  the  trial  judge,  as  be  does 
In  this  case,  does  not  stop  with  the  expres- 
pion  "as  charged  In  tbe  indictment,"  but 
goes  on  in  the  charge  to  erroneously  enumw- 
ate  and  state  the  elements  of  murder  as 
charged  In  the  lndlctm«it  to  be  **Qiat  he 
killed  him  without  Justlflcatlon  or  excuse, 
and  that  at  the  time  he  fired  the  shot  which 
killed  HanBel  Nonnan  he  ratended  to  klU 
blm,  etc,  and  thereby  ernmeously  defined  the 
essential  element  of  murder  In  the  first  de- 
gree, to  wit,  the  premeditated  design  to  effect 
death. 

We  cannot  explain  away  the  exprestion  to 
the  instruction,  "and  that  at  the  time  he  fired 
the  shot  which  killed  Hansel  Nonnan  he 
Intended  to  kill  him,"  saying  that  It  was 
unnecessary.  This  egression  was  harmful 
to  the  defendant,  because  it  entLr^  changed 
tile  charge  in  ttie  Indictment  from  one  of 
murder  in  the  first  d^n«e  to  manslaughter, 
it  Bubstltnted  for  the  dement  of  premedita- 
ted design  charged  In  the  bidlctment  the  ele- 
meat  ct  tot«it  to  kill,  and  yet  the  InBtmctloo 
called  for  a  verdict  al  murder  In  the  first 
degree. 

The  error  In  this  charge  ft^lowed  naturally 
from  a  preceding  charge  given  by  the  trial 
court  as  follows:  "Premeditated  design 
means  an  intent  to  kill.  Design  means  ln< 
tent,  RDd  both  words  Imply  premeditation." 
In  giving  the  charge  last  quoted,  the  trial 
Judge  followed  literally  the  ntteranra  of  this 


court  in  Bmest  T.  State,  20  Sift.  888L  Since 
ttiftt  tbna  Oils  question  was  eonsia«ed  here 
to  Cook  T.  State,  supin.  The  conrt,  taowerer, 
was  equally  dlTldedt  and  tiw  qnesttim  ine- 
senied  by  this  charge  was  not  decided,  thti- 
donbtsdly  ie^iga  means  Intent  Premedita- 
ted design,  llierefore^  means  premeditated  In- 
tent Fremedltathm  Is  composed  of  ''pre** 
and  "meditation,"  and  means  tbe  act  of  pre- 
meditating;  prerioos   d^beratimi;  fbie- 
thought    In  Lovfltt  T,   State,  supra,  the 
wordrf  are  used  as.synmymsL  "Premedita- 
ted" Implies  an  intervid,  tHnraver  short,  be- 
tween the  fwmatlon  of  the  Intent  w  design 
and  the  c(»nmlsslon  of  the  act  Standard 
Dictionary.    Am  was  said  by  tbe  court  ot 
anteals  of  New  Tork:  "Such  derign  nmat 
precede  the  killing  by  sraie  appredable 
space  4tf  time.   But  the  time  need  not  be 
long.   It  must  be  sufflcioit  ft>r  srane  reflec- 
tion «■  consideration  upon  the  matter,  for 
choice  to  kill  or  not  to  kill,  and  for  ttie  tor- 
matlon  of  a  definite  purpose  to  klU.  The  ho- 
man  mind  acta  with  celority  whidi  it  Is  anne- 
times  Impossible  to  measure."    People  r. 
Majone,  91  N.  Y.  2U;  People  v.  Decker,  157 
N.  T.  180,  Bl  N.  B.  101&  See.  also,  Lorett  t. 
State,  supra;  Savage  v.  State,  supra;  Carter 
V.  State,  supra.  The  queeO«m  of  premedita- 
tion Is  one  of  fact  for  the  Jury,  and  whethw 
a  premeditated  design  to  kill  was  formed 
must  be  determined  from  all  the  circumstan- 
ces of  the  case.    Carter  r.  State,  supra; 
Hicks  v.  State,  26  Fla.  B36,  6  South.  441; 
Lorett  r.  State,  su^;  BUge  v.  State.  20 
Fla.  742,  61  Am.  Bep.  628;  People  r.  Alajaie. 
supra;  People  r.  Decker,  supra;  Adams  r. 
State,  28  Fla.  eil«  10  South.  106w  From 
'What  has  been  said,  thontore,  we  think  that 
a  charge  In  the  following  langiuge  Till  give 
the  jury  a  fair  deflnltloD  of  murder  in  the 
first  degree  xanAer  our  statute:  "In  order 
that  the  defendant  be  found  guilty  ot  mnzdw 
to  the  first  ^igree  the  erldence  must  show 
beyond  a  reasonable  doubt  that  he  unlaw- 
fully killed  Hansel  Norman  by  shooting  him, 
as  charged,  from  a  premeditated  design  to 
effect  Hansel  Norman's  death.   Then  must 
not  only  be  an  intention  to  kill,  but  there 
must  also  be  a  premeditated  IntmtlMi  d^ 
sign  to  kill.  Design  means  totent  and  pre- 
meditated means  meditated  or  thoiu:ht  upon 
befraehand.  Such  design  most  precede  the  kil- 
ling by  some  appreciable  space  of  time;  but 
the  time  need  not  be  long.  It  must  be  suffi- 
cient for  some  reflection  or  cimsldenitlon  up- 
on the  matter,  for  choice  to  kill  or  not  te 
kill,  and  tor  the  formatlofi  of  a  definite  pmv 
pose  to  kill.   The  human  mind  acta  with 
celerity  which  It  Is  sometimes  impossible  to 
measure,  and  whether  a  premeditated  design 
to  kill  was  formed  mnst  be  determtoed  bj 
the  Jury  from  all  the  drcunstances  of  the 
case.  If  the  evldemie  convinces  the  Jury  be- 
yond a  reasonable  doubt  fliat  the  defendant 
unlawfully  killed  Hansel  Nnman,  by  sboo^ 
Ing  him  as  charged,  from  Mch  a  premedita- 
ted design  as  already  defined,  the  Jniy  wUl 
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Qnd  the  defendant  guilty  of  murder  in  the 
first  d^ree." 

The  above  dltciusion  and  conclnslon  with 
reference  to  the  cbai^  of  the  court  below 
marked  "^a"  haa  th9  nnanlmona  approval  of 
the  three  members  of  the  court  compris- 
ing dlTlslOQ  B;  but,  aa  It  Is  not  concnrred  In 
by  the  three  members  of  the  court  compris- 
ing division  A,  the  question  presented  by 
fmch  charge  is  not  now  decided. 

III.  Exception  is  taken  to  the  following 
charge  given  by  the  court:  "If  the  Jury 
Bhotild  find  the  defendant  guilty,  they  must 
In  their  verdict  set  forth  the  distinct  degree 
of  homicide  of  which  they  find  him  guilty, 
viz.:  They  most  say  whether  they  ftnd  him 
guilty  of  murder  in  the  first  d^ree,  or  mur- 
der in  the  second  d^ree,  or  of  murder  in  the 
third  degree,  or  maoslaughter,  and  the  form 
of  the  verdict  should  be  in  the  following  or 
like  form:  'We,  the  jury,  find  Dow  B. 
Eelgan,  the  def^dant,  guilty  of,'  etc.  [Here 
filling  Id  the  degree  of  the  crime.]  If  you 
find  him  not  guilty,  you  will  say,  'We,  the 
Jury,  find  the  defendant  not  guilty.' "  There 
was  no  error  here.  The  court  was  only  in- 
stmctlDg  the  Jnry  to  comply  with  section 
2383  of  the  Revised  Statutes  of  1892,  as 
follows:  "When  the  Jury  find  the  defendant 
gnllty  under  an  Indictment  for  murder,  they 
Bhall  ascertain  by  their  verdict  the  degree 
of  unlawful  homicide  of  which  be  Is  guilty." 
It  would  have  been  better  form  to  have  used 
the  words  "unlawful  homicide,"  instead  of 
simply  the  word  "homicide,"  tn  the  charge 
given;  but  there  Is  nothing  at  alt  in  the 
contention  made  here  by  counsel  for  plalntlfT 
In  error  that  "In  this  charge  the  court  has 
failed  to  give  the  exceptions  mentioned  In 
the  statute,  where  killing  Is  declared  to  be 
Justified  or  excusable,  and  assumes  that  It 
Is  murder  In  the  first,  second,  or  third  degree, 
or  manslaughter,  and  that  the  charge  further 
assumes  that  there  was  no  evidence  other 
than  that  to  prove  Uie  material  facti  to 
constltnta  murder  In  the  first,  second,  or  third 
degree,  or  manslant^tert  and  farther  tlian 
this  the  Jury  could  not  go^  that  It  was  one 
of  the  Crimea  set  ftotb  above."  It  Is  per^ 
fectly  plain  tliat,  U  the  defendant  la  gnllty 
of  any  crime  known  to  tbo  law,  It  muat  be  one 
of  the  fTbnes  mentioned  hy  the  court  In  this 
charge. 

As  this  can  must  be  reversed  because  of 
the  errors  already  noted,  we  deem  It  nn- 
neceBsaiy  to  notice  other  assignments  of 
error.  It  may  be  well,  however,  to  say  that 
under  the  elrcamstanras  of  this  case  we  think 
the  testhnony  i3t  the  witness  John  A.  MelBon 
to  the  ^ect  that  shortly  before  tlM  death  of 
Norman  the  defendant  aald  be  would  ^11  any 
white  man  who  Interfered  with  bim  white 
be  was  whipping  a  negro  was  permissibly 
as  this  testimony  tended  to  disclose  a  mo- 
tive for  the  homicide. 

There  are  copied  into  the  transcript  many 
charges,  numbered  from  16  to  44,  both  In- 


clusive, that  are  not  signed  by  the  Judge  or 
indorsed  as  having  been  given  or  refused,  nor 
ordered  to  be  filed;  neither  are  they  con- 
tained in  the  bill  of  exceptions.  These 
charges  are,  therefbre,  not  so  auth^tlcated 
as  that  they  can  properly  be  considered  by 
an  appellate  court  We  do  not  know,  there- 
fore, whether  they  were  In  fact  given  to  the 
Jury  or  not;  but,  as  there  will  have  to  be 
another  trial  of  the  cause,  we  do  not  wish  to 
be  considered  as  having  sanctioned  such 
charges  by  our  silence.  Several  of  them  are  In 
conflict  with  the  views  herein  expressed,  and 
others  of  them  Infringe  npon  other  rules  of 
law  and  other  decisions  ot  this  court  The 
entire  charges  In  the  case  should  be  recast  and 
made  to  conform  to  the  law  as  herein  ex- 
pressed. 

For  the  errors  found,  the  Judgment  of  the 
circuit  court  in  this  cause  Is  reversed,  at 
the  cost  of  Pasco  county,  and  a  new  trial 
awarded. 

TAYLOB  and  HOOESB,  JJ.,  concur  In  the 

opinion. 

WHITFIBLD,  J.,  concurs  In  the  reversal. 

SHACELEFOBD.  C  J.,  and  OOGKBBLL, 
J.,  dissent 

WHITFIELD,  J.  (concurring.  In  dispos- 
ing of  the  assignment  of  error  considered  In 
subdivision  numbered  II  of  the  opinion  It 
does  not  appear  to  be  necessary  to  overrule 
any  former  decisions  of  this  court,  and  I  do 
not  concur  In  tliat  subdivision  of  the  opin- 
ion. 

The  error  assigned  is  the  giving  of  the 
foltowtaig  charge:  "The  premeditated  design 
to  kill  may  have  existed  In  the  mind  of  the 
slayw  a  month,  a  we^,  a  day,  or  an  hour, 
or  may  have  been  formed  a  moment  before 
the  &tai  shot  was  fired.  If  you  believe  from 
the  evidence  that  the  defendant  shot  and 
killed  Hansel  Nonnan  as  chafed  in  the 
Indictment,  that  he  killed  him  without  legal 
Justification  or  excuse,  and  that  at  the  time 
he  fired  the  shot  which  killed  Hansel  Norman 
he  Intraided  to  kill  him.  It  would  make  no  dlf- 
termn  at  what  precise  time  he  made  up 
his  mind  to  take  Norman's  life.  If,  whoi  he 
llred  the  pistol,  he  Intended  to  kill,  be  Is 
gnlltr  of  murder  In  the  first  degree,  even 
although  he  may  not  have  had  In  his  mind 
any  such  Intention  at  the  time  he  drew  the 
plstoL" 

The  first  sentence  of  the  charge  assumes 
that  a  premeditated  design  Is  an  essential 
element  of  murder  In  the  first  dqiree,  and 
states  that  It  nu^  have  existed  In  the  mind 
of  the  defoidant  for  a  mimth,  a  wedt  a  day, 
or  an  bonr,  or  may  have  been  formed  a 
moment  before  the  fatal  shot  was  fired.  This 
proposition  does  not  appear  to  be  erroneous, 
and  It  Is  tn  accordance  with  decisions  of  this 
court   See  Carter  v.  State,  22  Fla.  BBS; 
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Lovett  T.  State,  SO  Via.  142,  11  Sontb.  660, 
17  L.  B.  A.  706;  Olda  T.  State,  44  Fla.  462, 
88  Soath.  28a 

The  second  smtaioe  of  the  c&ane  In  effect  Is 
that  If  the  Jury  believe  from  the  evidence 
that  the  defoidant  shot  and  killed  the  de- 
ceased, as  charged  In  the  Indictment,  wltbont 
legal  Jnstlflcatlon  or  ezcnse,  and  tiut  at  the 
time  the  def^dant  fired  the  ahot  which  killed 
tin  deceased  the  defendant  intended  to  kill 
the  deceased,  it  would  make  no  difference  at 
what  precise  time  he  made  np  his  mind  to 
kill  deceased.  In  Clifton  v.  State,  26  Fla. 
623,  7  Sontb.  888,  wbwe  the  words  "as 
charged  in  the  Indlctmentf'  were  used  In  a 
cbuge  given,  this  court  held  that  "the  cha^ 
referred  to  ttie  tndlctmoit  In  Its  entirety, 
Inclndlng,  of  comrse,"  the  allegation  of  the 
offense,  "and  conseQuently  the  charge  was 
not  defective"  in  falling  to  state  an  element 
of  the  <rffenae.  In  this  case  ttie  ladictmait  is 
for  murder  In  the  first  d^ree,  and  of  course 
It  charges  the  killing  to  have  been  done 
unlawfully  and  from  a  jwemedltated  design 
to  effect  the  death  of  the  deceased.  TUs 
being  so,  these  words  axe  to  be  taken  as 
constituting  a  part  of  the  charge  of  the  court, 
and  the  charge  should  be  so  construed. 
The  additional  expression,  "and  at  the  time 
be  fired  the  shot  which  killed  Hansel  Norman 
he  Intended  to  kill  him,"  was  nnnecessary; 
but  It  cannot  be  harmful  to  the  defendant,  as 
the  word  "Intended"  means  "designed,"  and 
the  phrase  last  above  quoted  Is  Immediate- 
ly followed  by  the  expression,  "it  would 
make  no  difference  at  what  precise  time  he 
made  up  bis  mind  to  take  Norman's  life," 
which  uecessartly  means  that  there  must 
have  been  premeditation  on  the  subject  of 
killing  the  deceased,  and  the  formation  of  a 
design  to  kill  bim,  before  be  flred  the  fatal 
shot  Thus  read,  the  second  sentence  of  the 
charge,  when  considered  in  connection  with 
the  first  sentence,  stating  that  the  premedi- 
tation may  have  existed  In  the  mind  of  the 
slayer  qq  hour  or  longer,  or  may  have'been 
formed  a  moment  before  the  fatal  shot  was 
fired,  is  not,  In  my  judgment  erroneous. 

The  third  sentence  of  the  charge  is:  "If, 
when  he  fired  the  pistol,  he  intended  to 
kill,  he  Is  guilty  of  murder  In  the  first  degree, 
even  although  be  may  not  have  had  In  bis 
mind  any  such  Intention  at  the  time  he  drew 
his  pistol." 

^Vhen  taken  In  connection  with  the  first 
sentence  of  the  charge,  stating  that  the 
premeditated  design  to  kill  may  have  existed 
In  the  mind  of  the  slayer  for  an  hour  or 
more,  or  may  hare  been  formed  a  moment 
before  the  fatal  shot  was  fired,  and  consid- 
ered with  tbe  second  sentence  of  the  charge, 
that  if  tbe  Jury  believe  tbe  defendant  killed 
the  deceased,  as  charged  in  tbe  indictment, 
without  legal  justification  or  excuse,  and  that 
at  the  time  defendant  fired  tbe  shot  which 
killed  deceased  he  Intended  to  kill  him,  it 
would  make  no  difference  at  what  precise 
time  he  made  up  his  mind  to  kill  bim,  the 


third  soitaace  of  Qie  charge  cannot  be  said 
to  be  error,  at  least  when  tbe  (pinion  does 
not  contain  anj  of  tbe  testimony  as  to  tbe 
leigth  of  time  between  tbe  drawing  of  the 
pistol  and  tlie  flrhig  of  it  at  the  deceased,  un- 
less this  smtenee  is  a  ebarge  upon  tlw 
facta. 

The  other  snbdl visions  of  the  opinion  are 
concurred  in. 

BHAOELKFOBD,  a  J.  (dlssentins).  I  le- 
gret  exceedingly  that  £  am  unable  to  concur 
In  tbe  (q»lnlon  whl^  baa  been  prepared  in 
this  case  by  Mr.  Justice  PARKHIIX  and  In 
which  Fresidlns  Justice  TAYLOR  and  Mr. 
Justice  HOCKER  have  concurred.  Actuated 
1^  a  consdentioua  desire  to  readi  a  like  con- 
clusion with  tbon,  If  possible,  and  wishing  to 
have  tbe  benefit  of  all  the  light  whidh  could 
be  shed  upon  the  matters  discussed  in  tbe 
opinion,  I  have  availed  myself  of  the  privi- 
lege cooferred  by  secti<m  2,  c*  6124,  p.  66. 
Lews  of  1808,  and  have  iwocured  the  record, 
assignments  of  errors,  and  briefs  of  tbe 
respective  counsel,  and  subjected  than  to  a 
careful  examination. 

Rl^t  at  tbe  threshold  I  find  mysdf  ooo- 
frontod  with  the  serious  question  as  to  wbecli- 
er  or  not  any  of  tbe  charges  or  InstmetloaB 
of  tile  court  which  axe  discussed  In  tiie  tvln- 
l<m  are  before  us  for  omslderatton. 

Before  proceeding  to  ^scuas  this  question 
I  wish  to  call  attention  to  tbe  Imperfect 
manner  In  which  the  transcript  of  the  record 
is  prepared,  though  I  shall  not  take  tbe  time 
to  point  out  tbe  various  defects  and  irregu- 
larities apparent  thwein.  As  to  the  Impwt- 
ance  of  having  tbe  record  properly  prepared, 
and  tbe  duty  counsel  owe  clients,  as  well 
as  the  oourt,  in  this  respect  see  State  v. 
Madoll.  12  Fla.  161,  text  165;  Florida  Land 
Rode  Phosphate  Oo.  v.  Anderson,  60  Fla.  601. 
89  South.  8^,  and  authorities  therein  dted: 
Akin  V.  Morgan,  60  Fla.  172,  39  South.  634; 
Porter  V.  Owing  (Fla.)  88  South.  003. 

I  find  that  the  bill  of  exceptions  does  not 
set  forth  any  of  the  charges  or  Instructions, 
either  those  given  by  the  court  of  Its  own 
motion  or  at  tbe  request  of  counsel.  Neither 
does  It  contain  any  of  the  instructions  which 
were  requested  by  counsel  and  refused.  Tbe 
only  reference  found  in  tbe  bill  of  exceptions 
to  charges  either  given  or  refused  Is  in  the 
motion  for  a  new  trial.  This  Is  not  snfficlent 
to  bring  any  of  the  charge  before  us  for 
consideration.  See  Broward  v.  State,  9  Fla. 
422.  text  424;  Mountain  v.  Roche.  IS  Fla.  581; 
Dukes  V.  State.  14  Fla.  499;  McNealy  v.  State, 
17  Fla.  198;  Livingston  v.  I/Engle,  22  Fla. 
427;  Stearns  v.  Jaudon,  27  Fla.  469,  8  South. 
640;  Parrisb  v.  PensaCola  &  A.  R.  Con  28 
Fla.  251,  text  277,  9  Soutb.  696;  Richardson 
V.  State,  28  Fla.  349,  9  South.  704;  Plnson 
V.  State,  28  Fla.  735,  0  South.  T06;  McSwain 
V.  Howell,  29  Fla.  248, 10  South.  588;  Ameri- 
can bead  Pencil  Co.  v.  Wolfe.  30  Fla.  880,  11 
South.  488;  Gamer  v.  State.  31  Fla.  170^  12 
South.  688;  Watrous  v.  Morrison,  88  Fla.  201, 
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14  South.  806,  8ft  Am.  St  Repw  1S9;  Lmtt 
State,  83  FlB.  SflOb  14  Soatb.  8S7;  Freeman 
V.  Stat^  SO  Fla.  88,  89  Sontb.  785.  I  would 
call  esxwdal  attmtlwi  to  tlie  full  diwnualrai 
•of  tbe  office  perfonoed  by  a  mbtlon  for  a 
ottv  trial  in  Blcbardaoa  V.  State.  28  Fla. 
849^  text  864  et  seq.,  9  Sootb.  704.  and  would 
commead  tbe  following  language  fbund  cm 
page  366  of  28  Fla.,  page  708  of  9  South.: 
"Statementa  in  motions  for  new  trUda  taave 
never  been  regarded  by  this  court  aa  evi- 
dence or  pnxtf  of  the  truth  of  tbe  facts  as- 
sated  tber^  eitliar  exprm&j  or  by  Implica- 
tion, when  the  motion  has  been  overruled. 
In  audi  cases  flte  presumpticm  of  appellate 
courta,  in  the  absence  of  affirmative  evidence 
In  the  record  supporUng  tbe  rtatement.  Is 
tiiat  the  motion  was  overruled  by  the  lower 
^court  because  Gia  statements  were  not  true; 
and  this  as  well  to  chai^Iiv  Juries  aa  to  otb- 
«r  matters."  This  language  Is  strikingly  ap- 
plicable bwe,  as  In  his  <Hrd«r  overmlii«  tbe 
motion  for  a  new  trial  the .  circuit  judge 
states  that  "some  of  the  mattws  set  fbrth  In 
tbe  motion  are  not  founded  on  the  facts," 
specifying  some  of  them,  and  further  stat- 
ing tber^  that  "all  of  the  charges  of  the 
court  are  not  embraced  In  tiie  motion.*' 

Immediately  after  the  signature  of  the 
Judge  to  the  bill  of  exceptions  follows  In  the 
transcript  what  purporto  to  be  tbe  ctaai^ 
ilY&i  by  tbe  judge  to  the  jury;  the  prefatory 
stetonent  thereto  reading  as  follows:  '*And 
tbe  said  ju^,  the  mrtles  having  conduded 
to  submit  their  testimony  and  the  several 
roatt»B  and  things  aforesaid,  did  Own  and 
tiiere  deliver  his  diarge  to  the  Jury  as  fol- 
lows.'* Thtti  something  mer  three  ^rpe- 
wrltten  pages  are  set  forth,  containing  nnm- 
b«ed  aeetlons  or  paragraphs  from  1  to  14,  in. 
dusive.  After  the  paragraph  marked  7  ap- 
pears tbe  following:  8  0  10—11.  Ohar- 
ges  Nob.  8  0  10—11  were  not  given  by  the 
trial  court  O.  L.  Daytw.  Oleri^"  AUd  at 
tbe  close  of  paragraph  14,  as  tbougb  intended 
to  form  a  part  thereof,  la  the  following  lan- 
guage: "Signed,  filed,  and  made  a  part  of 
the  record  in  the  cause  this  20th  day  of  Oc- 
tober, A.  D.  1906.  J.  B.  Wall,  Olrcult  Judge." 
Then  immediately  after  this  signature  ap- 
pears other  paragraphs,  numbered  from  15 
to  44,  tndu^ve,  embracing  betwe^  six  and 
seven  typewrittm  pages,  but  nowhere  does 
it  appear  whether  they  were  given  or  refus- 
ed. Tbey  are  not  tdentltled  In  any  way. 
and  we  cannot  tell  for  what  purpose  tbey 
were  transcribed  Into  tbe  record.  Tbey  are 
not  marked  "Signed"  or  "Filed,"  and  we  are 
not  Informed  whether  they  formed  part  of 
the  charge  gtvui  by  the  Judge  of  his  own 
motion  or  were  charges  requested  by  the  stete 
or  defendant  Tbe  motion  for  a  new  trial 
cities  some  of  these  charges,  numbered  from 
16  to  44,  and  recites  therein  that  they  were 
given  and  excepted  to;  but  as  we  have  al- 
ready seen,  this  stetement  Is  no  evidence 
■of  the  trntb  thereof,  especially  not  in  view 
of  the  written  stetement  made  1^  the  judge 
In  his  order  ovemUIng  tlie  motion  for  a  new 


trial.  Nowhere  from  the  banning  to  the 
«id  of  those  duuves  or  Instructions,  from  No. 
1  to  Na  44,  do  we  find  any  exceptions  noted. 
Just  after  No.  44  appears  the  foltowing  words: 
**Qhaigas  for  Deft"— after  whidi  are  set  forth 
certain  Instmedons  which  are  marked  given 
and  idgned  by  the  Judge.  Then  oHue  certain 
other  Instructions  requested  the  defend- 
ant which  are  marked  "Refused,"  an  excep- 
tion noted,  and  are  signed  tgr  the  judge. 

*Tb»  general  rule  la  that,  in  order  to  re- 
view a  diarge  in  this  court  upon  tlie  ground 
tiiat  It  is  not  law,  there  must  be  an  eu^on 
to  it"  Southern  Bxpress  Compsny  v.  Van 
Ueter,  17  Fla.  783,  text  795.  To  the  same 
effect  see  Ct^er  and  Scbelfler  v.  Hayes,  16 
Fla.  868,  text  878;  Godwin  v.  Bryan,  16  Fla. 
890,  text  890;  Bead,  Story  &  Sidllvan  r.  Stete, 
16  Fla.  664;  Potsdamer  v.  Stete,  17  Fla.  805; 
Pbllllpa  V.  Stete,  28  Fla.  77,  9  South.  826; 
McSwatai  V.  Howell,  28  Fla.  248.  t»t  253,  10 
South.  588;  Williams  v.  Stete,  32  Fla.  251,  13 
South.  429;  WUllams  v.  La  Penotiere,  82  Fla. 
491,  14  South.  157;  McCoy  v.  Stete,  40  Fla. 
494.  M  South.  485;  Pittman  v.  Stete,  46  Fla. 
91.  84  South.  88;  Bynum  v.  Stete^  46  Fla. 
142,  36  South.  66;  Paruell  t.  Stete,  47  Fla. 
90^  36  South.  166.  As  was  well  said  In  Pit^ 
man  v.  Stete,  supra:  "The  long-setUed  rule 
here  is  that  diarges  not  excited  to  in  the 
court  below  cannot  be  usigned  as  error  or 
considered  In  an  appellate  court"  Also  see 
other  authorities  cited  therdiL 

Unless,  then,  exceptions  to  tbe  charges 
complained  of  are  dearly  made  to  appear 
to  us,  we  cumot  consider  tiie  aaslgnmente 
based  thereon. 

Although  It  is  not  so  steted  In  the  opinion 
prepared  by  Mr.  Justice  PARKHTLL,  It  is 
contended  that  the  charges  treated  In  the 
<^lnlon  and  which  are  dedared  therein  to 
be  emmeous.  for  whlr:h  errora  the  Judgment 
must  be  reversed,  constitute  or  form  part  of 
a  stetutory  or  special  bill  of  exceptions,  and 
tbat,  having  been  excepted  to  In  tiie  motion 
for  a  new  trial,  they  are  pn^rly  before  us 
for  consideration.  Is  this  position  treble? 
I  think  not  and  will  proceed  to  set  forth 
the  reasons  which  Impel  me  to  this  em- 
elusion. 

Prior  to  tbe  enactment  of  chapter  2096, 
p.  42,  Laws  of  1877,  section  8,  c.  138,  p.  10. 
of  tbe  Acte  of  1848,  regulated  the  giving  of 
instnictlona  In  criminal  cases  and  preBcrlt>ed 
the  duty  of  the  Judge  in  regard  thereto,  while 
chapter  140,  p.  11,  of  the  Acta  of  1848,  per- 
formed a  like  office  in  civil  cases.  Both  sec- 
tion 8  of  chapter  138  and  tbe  entire  chapter 
140  were  repealed  by  chapter  2096,  p.  42. 
Laws  of  1877.  See  Southern  Express  Com- 
pany V.  VanMeter.  17  Pla.  783.  text  793 
et  seq.,  86  Am.  Elep.  107.  Chapter  2096, 
pp.  42,  48,  Laws  of  1877,  was  as  follows: 
"An  act  to  define  tbe  duties  of  judges  of  the 
circuit  court  in  charging  Juries. 

"The  people  of  the  stete  of  Florida,  repre- 
sented In  Senate  and  Assembly,  do  enact 
as  follows: 
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"Section  1.  Upon  the  trial  of  all  common 
law  and  criminal  cases  In  the  several  drcnlt 
courts  of  this  state,  it  shall  be  the  duty 
of  the  Judge  presiding  on  snch  trial  to  charge 
the  Jnry  only  upon  the  law  of  the  case; 
that  Ib,  npon  some  point  or  points  of  law  or 
exceptions  to  evtdence  arising  in  the  trial 
of  said  cause,  and  snch  change  shall  be 
wholly  in  writing.  If  either  of  the  parties 
or  their  attorneys  present  to  the  Judge  In- 
structions In  writing  on  the  point  or  points 
of  law  or  exceptions  taken  arising  on  the 
trial,  It  shall  be  the  duty  of  the  Judge  to 
declare  In  writing  to  the  Jury  his  ruling 
thereupon  as  presented,  and  pronounce  the 
same  to  the  Jury  as  given  or  refused. 

"Sec.  2.  Provided,  that  the  several  Judges 
of  the  circuit  courts  of  tlils  state  may  charge 
Juries  trying  ail  appeals  from  Justices  of  the 
peace  In  cItH  or  criminal  cases,  and  all 
felonies  not  punished  capitally,  and  misde- 
meanors, orally,  unless  th^  are  requested 
by  the  state's  attorneys  or  attorneys  tor 
defoidanta  or  plaintiffs,  or  the  parties  them- 
selves, to  chai^  said  Juries  in  writing  as 
declared  In  the  fbregoing  section,  which  re* 
quest  shall  be  in  writing,  before  the  eri- 
dence  In  the  case  la  closed. 

"Sec.  S.  That  of  said  InBtroctions,  as  well 
those  given  as  those  denied,  and  also  as  well 
those  prayed  for  by  the  parties  or  their 
attorneys  as  those  declined  1^  tibe  said  Judge, 
shall  be  signed  and  sealed  by  the  said  Judge, 
and  be  by  him  filed  In  the  case  and  form  a 
part  of  the  record  In  tlie  case,  immediately 
aft»  delivered. 

"Sec.  4.  Tliat  all  laws  and  parts  of  laws  in 
conflict  with  this  act  be  and  the  same  are 
berel^  repealed. 

"Approved  March  2,  1877." 

The  first  three  sections  of  this  chapter 
were  brought  forward  Into  the  Revised  Stat- 
utes of  1802,  with  some  modlficaUons,  con- 
stituting sections  1088,  1088,  1090,  and  1091, 
to  which  sections  I  stiall  iiave  occasion  to 
refer  hereafter  In  this  opinion.  It  should 
be  noted  that  these  sections  of  the  Revised 
Statutes  appear  under  the  caption  "Charge 
to  the  Jury  in  GivU  Cases,"  but  section  2920 
of  the  Revised  Statutes  of  1802  makes  them 
applicable  In  all  criminal  cases,  "except  as 
to  the  charge  In  capital  cases,  which  shall 
be  wholly  In  writing  and  upon  the  law  of 
the  case  only."  Chapter  2096,  p.  42,  of  the 
Laws  of  1877,  remained  unmodified  until 
chapter  3431,  p.  64,  of  the  Laws  of  1883, 
was  macted,  which  was  as  follows : 

"An  act  regulating  the  practice  in  filing  ex* 
ceptlons  to  the  charges  of  the  Judges  of 
the  circuit  courts  to  Juries  In  causes,  dvll 
and  criminal,  In  this  state. 
"The  people  of  the  state  of  Florida,  repre- 
sented in  Senate  and  Assembly,  do  enact  as 
follows : 

"Section  1.  That  in  all  civil  causes  In  the 
circuit  courts  of  this  state,  either  party, 
nlalntlff  or  defendant,  may  at  any  time  after 


the  Jury  retires,  and  before  verdict  reodered, 
except  to  any  portion  of  the  chai^  d^Twed 
by  the  Judge,  and  tbe  aald  Judge  before 
whom  such  cause  is  being  tried  may,  If  he 
deem  such  excq^don  well  taken,  recall  the 
Jury  and  make  any  alteration  or  addition  ot 
or  to  such  charge  as  may  be  deemed  neces- 
sary and  proper. 

"Sec.  2.  It  shall  be  lawful  for  elthw  pariy 
In  any  civil  cause,  or  for  the  defendant  in 
any  criminal  cause.  In  said  courts,  after 
verdict  rendered,  to  embody  In  a  motion  for 
a  new  trial  any  portion  of  the  charge  of  tbe 
Judge  which  may  be  deemed  erroneous,  whl^ 
shall  be  taken  as  an  exception  to  said  char^ 
and  If  such  motion  for  a  new  trial,  upon 
the  hearing,  stiall  be  refused,  such  refusal, 
together  with  the  subject-matter  of  ttae 
chaise  contained  In  such  motion,  may  be 
made  the  subject  of  review  by  ttie  Suprenw 
Court 

"Approved  March  10,  1883.** 

The  only  portion  of  this  chapter  which  ap- 
pears in  the  Etevlsed  Stetotes  of  1892  is  em- 
braced to  section  1092,  which  reads  as  fol- 
lows: Portion  of  charge  embodied 
In  motion  for  new  trial  considered  as  ex- 
cepted to.— Either  party  after  verdict  tm- 
dered  may  embody  in  a  motion  for  a  new 
trial  any  portion  of  the  charge  of  the  court 
which  he  may  deem  erroneous,  which  shall 
be  taken  as  an  exception  to  said  charge." 

These  chapters  and  sections  have  frequent- 
ly been  before  this  court  for  consideration 
and  construction,  and  I  shall  now  refer  to 
some  of  the  decisions.  It  Is  undoubtedly  set- 
tled that  prior  to  the  enactment  of  chapter 
84S1,  p.  64,  of  the  laws  of  1883,  "It  must 
appear  by  the  transcript,  not  only  that  the 
Instructions  were  given  or  refused  at  the 
trial,  but  also  that  the  party  who  complains 
of  them  excepted  to  them  while  the  Jury  was 
at  the  bar."  Coker  &  Schelffer  v.  Hayes, 
16  Fla.  368,  text  879;  Seed,  Story  &  SnUlran 
T.  State,  16  F1&  664;  Oolenian  t.  States  IT 
na.  206.  text  211;  Oallaber  v.  State,  17 
Fla.  870,  text  879;  Baker  r.  Stat^  17  Fla. 
406;  Burroughs  t.  State,  17  Fla.  64S;  South- 
ern Dxpress  Oo.  r.  TanMeter,  17  Sla.  783, 
36  Am.  Sep.  107;  Potsdamer  y.  State,  17 
Fla.  895;  Stewart  t.  Mills,  18  Fla.  67,  text 
60;  Metzger  v.  State,  18  Fla.  481;  J<mat 
V.  State,  18  Fla.  889;  West  t.  Blackabear, 

20  Fla.  467,  text  466;  Carter  v.  States  20 
Fla.  754;  Bilge  ▼.  Steta,  20  Fla.  742,  text 
760,  61  Am.  Rep.  628 ;  Wllllngham  v.  State, 

21  Fla.  761,  text  784;  Baker  t.  Ohatfleld, 
28  Fla.  640,  text  645,  2  South.  822;  Parrlsh 
V.  Pensaoola  &  A.  R.  Co.,  28  Fla.  251,  9 
SouUl  696;  Richardson  v.  Stete,  2S  Fla. 
349.  9  South.  704;  Hodge  T.  State,  29  Fla. 
600,  text  605,  10  SouUi.  556. 

In  the  petition  filed  tor  a  rehearing  In 
Potsdamer  v.  State,  17  Fla.  896,  text  004 
et  seq..  It  was  ably  and  it^enlousiy  contended 
that,  as  chapter  2u96,  p.  42,  of  the  Laws 
of  1S77,  required  tbe  Judge  to  file  all  tbe 
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Instructions,  thow  given  u  well  u  tboee 
prayed  for  and  letoMd,  aad  tbe  diaigea 
vhm  n  filed  became  a  "part  of  tbe  record 
*  In  tbe  caae^**  error  eonld  be  aaelgned  vjftm 
them  without  tiie  necessity  of  exceptions 
thereto,  tbon^  exceptions  might  stlU  be 
resorted  to,  and  ao  either  of  these  modee 
might  be  adected  In  order  to  obtain  a  review 
1^  tills  court  of  errors  assigned  on  tbe 
diargea^  A  Fennsrlvanla  statate,  similar  to 
the  Florida  statute,  and  certain  decisions 
of  tbe  Fennaylranla  Supreme  Court  constru- 
ing said  statntSk  wen  rolled  upon  to  support 
this  contention.  Chief  Justice  Bandall,  In 
an  able  opinion  iqKm  tbe  petltlcm  .fOr  re- 
hearing found  In  Fotsdamer  t.  Btate,  17  Fla. 
014  et  aeq..  aald:  *^pon  conddalng  the 
petition  for  a  rehearing  hi  this  case  and  a 
review  of  the  opinion  already  filed,  we  are 
still  satisfied  that  we  have  conformed  In 
our  decision  to  tbe  established  mlea  (tf  law 
prevailing  here  from  the  time  of  the  organi- 
sation of  this  court;  and  In  all  the  states  ex- 
cepting Pemu^lvanla.  That  rule  Is  that 
where  it  Is  alleged  that  an  error  baa  been 
committed  by  tbe  Judge  upon  a  trial,  except 
in  rendering  a  judgment  upon  demurrer  or 
plea  In  abatement,  motion  to  ouaab,  diange 
of  venue,  and  tb»  like,  or  In  rendering  final 
Judgment  the  record  must  show  that  an  ex- 
ception was  takm  to  the  action  of  tiie  court" 
Also  see  tbe  able  opinion  In  Bamea  v.  Scott 
29  Fla.  265,  11  South.  4%  aa  to  tbe  ofllce 
Qetformed  a  hill  of  exceptkma.  and  as  to 
when  It  ia  neeenary  to  take  or  note 
tlou  to  rulings  upon  which  a  review  la  de- 
sired by  an  appellate  court. 

An  exception,  then,  has  always  bem  neces- 
■Biy  in  OTdw  to  have  the  action  of  the  trial 
Judge  In  giving  or  refusing  instructions  re- 
viewed hy  court  The  qnesUtm  now  to 
be  answered  la  In  what  wi^  can  or  muat 
tbe  matter  be  presented  to  this  court  for 
review.  As  ma  said  In  a  clearly  reasoned 
ud  ezhaosUve  tqiinlon  rendered  by  Gblef 
Justice  Ban^,  admittedly  one  of  tbe  ablest 
Jurists  tiiat  ever  graced  this  court  frton  which 
<q)Inlon  we  have  already  quoted  and  shall 
donbUess  have  oceaaion  to  quote  still  agahi  in 
this  <qpinion:  "For  reuona  of  a  similar 
nature  we  are  precluded  from  considering  the 
diarge  aet  out  in  a  moti<m  for  a  new  trial, 
and  omnplalned  of  as  being  erroneous.  Thwe 
is  before  us  no  legal  evidence  that  any  such 
charge  was  ever  given.  Intervening  tbe  act 
of  March  2,  1877,  as  to  charging  Juries  (aec- 
tlons  84,  86.  36.  p.  S88.  McClelL  Dig.)  and  that 
Hi  March  10,  1888,  as  to  excepting  to  such 
cbargee  in  motlima  for  a  new  trial,  chapteor 
81S1  of  the  atatutea  (page  64  of  the  Session 
Laws  of  1888),  tfa«e  were  but  two  ways  In 
whl<di  a  charge  given  to  a  Jury  could  be  made 
a  part  of  the  record :  First  by  a  bill  of  ex- 
ertions, general  or  qtedal;  and,  second, 
by  tbe  Judge  signing  and  sealing  them,  and 
filing  them  In  the  catiae  in  accordance  with 
the  third  aecUon  of  the  former  act  Southern 
Bbqiress  Go.  v.  TanMetar,  IT  Fla.  788 ;  PotB> 


darner  v.  State,  17  Fla.  686.  And  during 
this  period  a  charge,  whether  given  er  re- 
fused, could  not  be  reviewed  or  considered 
by  this  court  unless  tbe  giving  of  the  same, 
or  tbe  r^osal  to  gtva  It  was  duly  Mcepted 
to  In  the  circuit  court  before  the  Jury  re- 
tired,  and  the  charge  was  also  incorporated 
into  a  bill  et  exceptions  duly  made  up  and 
therein  stated  to  have  been  given  or  refused 
by  tbe  Judge  to  the  jury,  and  the  ruling  to 
have  been  excQ>ted  to,  fa  unleaa  the  Instruc- 
tion or  ctai^ie  given  was  indorsed  aa  being 
givtfi  or  refused  by  the  Judge  and  excepted 
to,  and  all  this  was  signed  by  the  Judge,  and 
the  whole  filed  hi  tbe  causa  Potsdamw  v. 
State^  sivra;  Sontbon  Bxpress  Go.  v.  Van* 
Meter,  siipra;  Sherman  v.  Stete,  17  Fla. 
888;  Stewart  v.  MUls,  18  Fla.  67;  Jones  v. 
StatSb  18  Fla.  889;  M^lck  v.  Merrltt  22  Fla. 
880.  This  latter  proceeding  constitutes  of 
Itself  a  special  blU  <tf  exertions,  and  a 
charge  thus  shown  to  have  been  given  and 
excq^ted  to,  or  offend  and  reused,  and  the 
refusal  excepted  to,  became  as  much  the  sub- 
ject (tf  review  tat  the  ai^sUste  court  as  If 
tbe  same  appeared  In  the  more  ordinary  form 
(tf  a  bill  of  ens^tlona,  duly  settled  after  the 
trial,  keeping  In  mind,  of  course,  the  rule  as 
to  tlw  necessity  for  a  presentation  of  the 
evidmce  to  which  the  charge  was  aiqpllcable." 
Rlcbardaon  v.  State,  28  Fla.  848^  text  861  et 
seq.,  0  South.  704. 

It  Is  perfectly  dear  to  my  mind  that  ^or 
to  the  ffiactmakt  of  chapter  84^,  p.  64,  Iawb 
of  18%  while  dia^es  glvn  or  reused,  upon 
which  error  was  predicated,  might  be  brought 
vp  to  this  court  tor  review  by  a  qtedal  bill 
of  exceptions,  yet  this  special  MU  of  excep- 
tions had  to  be  omplete  in  itself;  that  Is, 
it  had  to  show  a  strict  ccnnpllanoe  with  tiie 
statute  as  to  the  f^gnluA  sealli^,  and  filing 
by  tbe  judge,  and,  further,  that  an  exception 
was  duly  noted  tbereta  See  aothnltiee  al- 
ready cited,  especially  Btdiardson  v.  State, 
enpra,  and  autiurlties  dted  thodn.  I  would 
also  r^er  to  Hodge  v.  SUte,  29  Fla.  600,  text 
606,  10  South.  666 ;  Sammis  v.  Wlgbtman,  81 
Fla.  10,  text  44,  12  South.  826;  WUliams 
V.  La  Poiotirae,  82  Fla.  401,  text  4S6  et  seq., 
14  South.  157. 

What  change,  tf  any,  waa  wrought  In  thta 
respect  by  diapter  8481,  p.  64,  Lawa  of  1888? 
I  cannot  answer  the  question  bettor  than  by 
quoting  the  fourth  and  fifth  beadnotes  <tf 
the  oi^on  hi  Parrish  v.  Pensaoola  ft  A. 
B.  Go.,  28  Fla.  261. 9  South.  686: 

"4.  The  embodiment  of  a  motion  for  new 
trial  into  a  bill  of  esro^tKma  Is  not  evidence 
of  tbe  truthfulness  of  any  statement  of  fact 
set  fortti  in  such  motion,  but  la  evidence  <mly 
that  such  a  moti<m  in  the  form  presented 
was  in  fact  made  before  tiu  court  And  when 
such  motion  sets  out  <nr  quotes  a  diarge  pur- 
porting to  have  been  given  or  refused  by  the 
court  the  giving  or  refusal  of  which  is  not 
evldMtced  anywhere  else  In  tbe  record,  w  In 
any  other  manner  except  by  tbe  transcript 
thereto  into  sndi  motion,  this  court  cannot 
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coDBlder  euQh  cliarge  for  tbe  want  of  proper 
elTdence  that  It  waa  In  fact  given  or  refused. 

"a.  Section  2,  c  S431,  p.  54,  Laws  Fla.  18S3. 
does  not  change  tbla  rule,  but  simply  en- 
larges the  time  wltbln  which  exceptlgns  may 
be  taken  to  charges  actually  given.  The 
meaning  of  said  act  la  that,  when  a  charge 
actually  given  la  embraced  in  a  motion  for  a 
new  trial,  it  shall  be  taken  as  an  exception 
to  such  charge,  whether  exception  was  token 
thereto  at  the  time  it  was  givea  or  not ;  but 
It  does  not  constitute  such  a  motion  evidence 
of  the  truthfulness  of  anything  contained 
therein.  The  fact  that  such  charge  was 
actually  given  must  be  evidenced  otherwise 
than  by  being  Incorporated  In  such  motion, 
either  by  being  included  as  a  part  of  the 
bill  of  exceptions,  or  by  the  Indorsement 
of  the  Judge  thereon,  over  hia  signature,  as 
being  'Given'  or  'Refused,'  as  Is  provided 
in  chapter  2096,  p.  42,  Laws  of  1877;  other- 
wise, such  charge  cannot  be  considered  by 
this  court" 

Also  see  text  of  tbe  (pinion,  pages  276  and 
277.  I  would  also  again  refer  to  Richardson 
V.  State,  28  Pla.  349,  text  352  et  seq.,  9  South. 
704,  from  which  I  quote  the  following :  "The 
question  remaining  to  be  considered  Is  that  of 
the  effect  of  the  act  of  1888,  referred  to 
above,  upon  the  practice  as  it  stood  at  the 
time  of  the  approval  of  such  act  Its  title 
Is,  *Au  act  regulating  ttie  practice  In  filing  ex- 
ceptions to  tbe  charges  of  the  Judges  of  the 
circuit  courts  to  Juries  in  causes  civil  and 
criminal  in  this  state,'  and  it  provides  (sec- 
tion 1)  that  either  party  to  a  civil  cause  In 
tbe  circuit  court  may  at  any  time  after  the 
jury  retires,  and  before  verdict  roidered, 
except  to  any  portion  of  the  chai^  delivered 
by  the  Judge,  and  the  Judge  may,  If  he  deans 
the  exertion  well  taken,  recall  tbe  Jury  and 
make  any  alteratirai  of,  or  addition  to,  the 
charge  as  he  may  de«D  proper,  and  (section 
2)  that  it  shall  be  lawful  for  either  party 
in  any  civil  cause,  and  for  the  defendant  in 
any  criminal  cause,  in  such  court,  after  ver- 
dict rendered,  to  embody  in  a  motion  fbr  a 
new  trial  any  portion  of  tiie  charge  of  the 
Judge  which  may  be  deraned  erroneous,  which 
shall  be  taken  as  an  exception  to  said  charge^ 
and  If  such  motion  for  a  new  trial,  upon  the 
hearing  shall  be  refused,  such  refusal,  to- 
gether wltii  the  subject-matter  of  the  charge 
contained  In  such  motion,  may  be  made  the 
subject  of  review  by  the  Supreme  Court' 
We  have  ah^ady  held  at  this  tenn  in  a  case 
fParrisb  v.  P.  &.  A.  R.  R.  C!o..  9  South.  696) 
differing  from  this  point  only  in  that  some 
of  the  chaises  set  out  In  the  motion  fw 
a  new  trial  did  appear  in  the  bill  ot  excep- 
tions, whereas  others  did  not,  that  the  only 
purpose  of  the  second  section  of  this  act 
was  to  relax  tbe  former  mle,  which  re* 
quired  exraptlons  to  charges  to  Juries  to 
1%  taken  at  tbe  time  they  were  given,  or  be- 
fore tlie  Jury  retired  (Godwin  v.  Bryan,  16 
Fla.  396 ;  Reed  v.  State,  Id.  KA4),  and  to  per- 
mit tbe  parties  to  a  civil  case,  and  the  ao- 


cused  in  a  criminal  case,  to  defer  eroeptlnff 
until  moving  for  a  new  trial,  and  secure  to  an 
exception  made  in  such  a  motion  the  same 
benefit  of  review  as  if  It  had  been  made  ac- 
cording to  the  old  practice  before  the  Jnry 
retired.  We  are  upcm  further  consideration 
entirely  satisfied  with  this  conclusion,  and 
that  It  was  not  the  pnrppse  of  tbe  second 
section,  nor  of  any  part  of  the  act  to  con- 
stitute a  motion  for  a  new  trial  a  substitute 
for  or  equivalent  of  a  bill  of  exceptions,  or 
to  make  it  record  or  other  evldoice  of  any- 
thing that  has  previously  occurred  on  the 
trial  as  to  charging  tbe  Jury,  or  a  substitute 
for  or  tbe  equivalent  of  the  provisions  of  tbe 
act  of  1877  for  making  the  charges  given  or 
refused  a  part  of  the  record,  without  which, 
or  other  provisions  changing  the  common 
law,  such  charges  could  not  become  a  part 
of  tbe  record  of  the  cause,  or  be  con8ld««d 
by  an  appellate  court,  except  through  the  In- 
strumentality of  a  bill  of  fiZQ^Ftlonfl,  general 
or  special. 

"A  motion  for  a  new  trial  is,  from  its 
nature,  not  Intended  as  evidence  of  previous 
action  by  the  court  It  is  a  proceeding  taken 
by  a  party  to  a  cause,  and  after  verdict 
and  its  purpose  Is  to  secure  a  new  trial  on 
account  of  allied  errors,  which  It  assumes 
to  designate,  that  may  have  occurred  on  tbe 
trial  or  In  the  proceedings  In  pals,  as  con- 
tradlstingnlsbM  from  proceedings  evidenced 
by  the  record  pro[)er,  the  errors  In  which 
are  reached  by  motions  In  arrest  of  Judgment 
(Sedgwick  V.  Dawklns,  18  Fla.  886;  Murray 
T.  State,  8  Fla.  246),  of  which  matters  in 
pals  no  record  is  ever  made,  exc^t  1^  a 
bill  of  exceptions  at  the  Instance  of  a  party 
wishing  to  have  them  reviewed,  or  by  specific 
statutory  provision,  as  In  the  case  of  tbe 
act  of  1877,  supra,  as  to  charges  to  a  Jnry. 
The  court,  or  Judge,  neither  snperintoida, 
directs,  nor  controls  the  pr^aration  of  a 
motion  for  a  new  trial  (Broward  t.  States 
supra),  and  for  tbe  reason  that  It  is  not 
Intended  as  a  memorial  or  record  of  the 
court's  doings ;  but  he  does,  and  It  Is  bis  doty 
to,  see  that  tbe  bill  of  exc^rtlons  speaks  the 
truth,  and  nothing  more  or  less,  as  to  what 
it  pretends  to  represent  and  to  make  It  do 
80,  and  to  authenticate  It  as  doing  so,  and 
for  the  reason  that  it  is  the  only  legal  erl- 
dencft  or  record  of  the  proceedii^  In  a  cod- 
mon-law  case  not  evldoiced  by  tlie  record 
proper^!,  e..  the  prseclpe,  process,  pleadings; 
the  Judgm^t  and  the  ordinary  record  en- 
tries." 

Also  see  Shepherd  t.  State,  86  Fla.  S74, 
18  South.  778,  from  whldi  I  copy  Uw  fourth 
headnote.  **nnder  the  provisions  of  section 
2,  c  S43rl,  p.  B4.  Acta  1888  (sectlcm  1092,  Rev. 
St  1892),  only  such  charges  as  were  actually 
given  the  court,  and  that  were  deeoned' 
erroneous,  can  be  made  the  snbjecta  of  ex- 
ception through  the  medium  of  CBnbodIm«it 
In  a  motion  for  new  trial.  Bxc^tlons  to 
mlli^  of  the  court  'refusing  to  give  re- 
quested Instructions'  cannot  be  taken  or  re- 
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served  by  embodying  eacb  refoaed  Inrtnic- 
tloDB  In  a  motion  for  new  trial;  but  sndt 
exceptlims  must  be  taken  and  reaorrcd  at 
the  time  of  tiie  court's  refusal  of  the  re^ 
quest  to  give  tbem."  Tbe  principle  mmn- 
dated  In  tills  headnote  stlU  ranalos 
settled  law  of  tbls  court  and  haa  been  fol- 
lowed and  approved  time  and  again.  See 
iMter  T.  State.  87  Fla.  882,  20  Sootb.  282; 
Mattals  T.  States  45  Fla.  46,  S4  Bontb.  287. 

If  tbe  forcing  principles  are  correct  and 
tbey  seem  to  bave  been  cstabUsbed  by  tlie 
cited  deddons,  then  it  would  follow,  it 
seems  to  me^  as  a  corollary  necessary 
sequence,  tbat  tbe  sipedal  or  statutory  bill  of 
exceptions  should  be  cranplete  in  Itself,  with- 
out referoice  to  the  ordinary  or  r^lar  bill 
of  exceptions.  This  seems  to  have  been  the 
view  taken  by  this  court  in  Savannah,  F.  & 
W.  S.  Oow  V.  Brink,  44  Fla.  718. 88  South.  246. 
I  think  a  careful  reading  of  tbe  opinion  will 
so  Indicate  to  any  mind.  I  quote  the  fol- 
lowing language  from  page  718  of  44  Fla., 
page  246  of  88  South.:  "Neither  is  there  any 
evidence  In  the  record,  exc^  as  la  made  to 
appear  by  the  bill  of  exceptions,  that  tbe 
Ju^'s  refusal  to  give  these  InstructlonB  was 
duly  excepted  to  at  the  time  of  such  r^usal ; 
and  It  Is  well  settled  that  unless  there  Is  an 
exception  to  a  charge  given,  or  to  the  refnsal 
to  give  one  requested,  It  cannot  be  assigned  as 
error  In  an  appellate  court,  no  matter  how 
effectnally  such  charge  or  refusal  to  charge 
may  be  evidenced  In  the  transcript  of  record 
on  writ  of  error."  Also  see  Ba^^  v.  Savan- 
nah, F.  &  W.  Ry.  Oo.,  45  Fla.  184,  84  South. 
564;  Pamell  v.  State,  47  Fla.  90,  88  South. 
165;  Coison  v.  State  (Fla.)  40  South.  188. 
The  writer  of  this  opinion  was  also  the  writer 
of  the  opinions  In  Pamell  v.  State,  supra, 
and  Coison  v.  State,  supra,  and  he  enter- 
tained then,  as  now,  the  views  herein  ex- 
pressed. See,  especially,  the  fourteenth  head- 
note  in  the  case  of  Coison  v.  State,  supra, 
wbich  reads  as  follows:  "The  f^ieclal  statu- 
tory bil!  of  exceptions  authorized  by  sections 
1000  and  1091  of  the  Revised  Statutes  of 
1892  should  be  complete  in  Itself,  without 
reference  to  the  regular  bill  of  exceptions." 
I  am  strengthened  In  this  conclusion  by  the 
fact  that,  as  has  been  well  said,  "the  very 
expression  itself,  being  a  'bill  of  exceptions,* 
shows  that  it  must  contain  exceptions." 
United  States  v.  Jarvls,  3  Woodb.  &  M.  217, 
Fed.  Cas.  No.  15,469;  Kearney  v.  Snodgrass, 
12  Or.  311,  text  312,  7  Pac.  309.  Also  see 
1  Words  &>  Phrases  Judicially  Defined,  783 
et  seq.,  topic  "Bill  of  Exceptions."  If  this 
be  true  of  the  general  expression  "bill  of 
exceptions,"  why  Is  it  not  equally  true  of 
the  terms  "special  bill  of  exceptions"  and 
"statutory  bill  of  exceptions"?  In  other 
words,  does  not  either  term  ex  vl  termini  Im- 
ply exceptions?  Can  there  be  such  a  thing 
as  a  bin  of  exceptions,  whether  regular,  ordi- 
nary, special,  or  statutory,  with  no  exceptions 
contained  therein?  I  think  not  If  so,  It 


would  resemble  tba  jflaj  of  Hamlet  with  the 
part  of  the  melancholy  Dane  omitted. 

I  am  sdll  furttwr  straightened  in  this 
conclndon  by  the  full  and  exhaustive  dls- 
cQBslon  of  the  origin  and  ofBce  at  a  bill  of 
exe^tUcms  In  the  opinions  In  Brown  v.  State, 
29  Fla.  548, 10  South.  786 ;  Olaaer  v.  Hackett, 
88  Fla.  84k  20  South.  820.  Also  see  tiie 
autboritleB  dted  in  tinse  two  oplnlimB. 
While  chapter  3431,  p.  64,  Laws  of  1888,  gave 
a  party  the  privily  of  excepting  to  a  charge 
givoi  in  his  motion  for  a  new  trial,  it  did  not 
relieve  him  of  the  necessity  and  duty  of 
properly  evidencing  tbe  charge  to  an  appel- 
late court  Tbls  he  could  do  by  having  It 
copied  Into  and  made  a  part  of  his  regular 
bill  of  exceptions,  of  which  bill  tbe  motion  for 
a  new  trial,  with  the  ruling  thereon  and  ex- 
ception thereto,  all  form  a  part 

There  Is  still  another  argument  which  In- 
fluences me  In  reaching  the  conclusion  which 
I  have  anuonnced.  If,  as  was  said  by  this 
court  in  Parrlsh  v.  Pensacoia,  &  A.  R.  Co., 
28  Fla.  251,  8  Sontb.  696,  chapter  3481,  p. 
54,  Laws  of  1883,  "simply  enlarges  the  time 
within  which  exceptions  may  be  taken  to 
charges  actually  given,"  how  can  it  t>e  claim- 
ed that  It  modified  the  preparation  of  bills 
of  exceptions  or  changed  any  of  the  require- 
ments  as  to  the  contents  thereof?  What 
effect  did  or  could  this  act  have  upon  what 
has  been  designated  In  opinions  of  this  court 
as  "special  bill  of  exceptions"  or  "statutory 
bill  of  exceptions"?  Can  It  be  successfully 
contended  tbat  It  eliminated  the  requirement 
as  to  the  showing  of  an  exception  to  the 
given  charge  therein?  I  have  already  dem- 
onstrated from  the  decisions  of  this  court 
which  I  liave  dted  that  tbls  requlranoit 
existed  under  chapta  2096.  p.  42,  Laws  1877, 
and  still  existed  aftw  the  enactment  of 
chapter  8431,  p.  54,  Laws  1883,  as  to  charges 
refused,  whether  Oiey  be  brought  up  In  the 
r^ular  or  special  bill  of  exceptions.  This  Is 
the  requirement  now  under  section  1092  of 
the  Bevlsed  Statutes  of  1802.  It  Is  not  ap- 
parmt  to  my  mind,  when  given  charges  are 
set  forth  In  a  special  or  statuttwry  bill  of 
exertions,  tbat  tbe  uecessity  for  embodying  • 
an  exception  therdn  to  the  given  charges  as 
to  which  complaint  Is  made  has  been  obviated 
by  tbe  act  of  1888  or  section  1002  <tf  the  Re- 
vised Statutes.  I  can  read  no  such  chai^ 
Into  the  statntes.  As  was  said  In  Wllling- 
ham  V.  State,  21  Fla.  761,  text  784:  "Acts 
1883,  p.  54,  c.  S431,  i^ennitting  a  postpone- 
ment of  an  exception  to  a  charge  to  a  juiy  till 
after  verdict  relates  to  nothing  else."  Also 
see  Richardson  v.  Stat^  28  Fla.  849,  text 
356,  9  South.  704. 

It  necessarily  follows  from  the  foregoing 
reasoning  that  as  tbe  special  or  statutory 
bill  of  exceptions  contains  no  exception  to 
any  of  the  given  charges,  in  my  opinion  none 
of  the  assignments  based  upon  any  of  said 
charges  Is  properly  before  us  for  considers- 
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Instnictiona  to  Juries.  H  874,  8TS;  2  Siuj. 
PI.  &  pp.,  478,  482. 

If  It  be  true  that  all  tbe  InatmctlonB  art 
required  to  be  properly  before  the  appellate 
court,  as  I  believe  It  Is,  then.  In  the  absence 
of  all  the  InatmctloiiB,  this  fact  alone  would 
prevent  such  court  from  declaring  reversible 
error  town  certain  portions  of  the  cbai^ 
or  Instmctlona  npon  which  errors  are  as- 
signed. 

I  might  stop  here;  but,  as  it  Is  a  capital 
case  In  which  the  death  sentence  has  been 
pronounced.  In  favorem  vltte  I  am  willing 
to  go  still  further  In  my  examination  of 
the  errors  aeslgned. 

Subjectli^  the  two  charges  copied  In  sub- 
divisions I  and  II  of  Mr.  Justice  PARK- 
HIXJLi'S  opinion  to  a  searching  analysis,  I 
find  that  each  one  of  such  charges  contains 
two  or  more  distinct  propositions  of  law, 
and  yet.  each  of  the  charges  was  excepted  to 
aa  a  whole.  It  Is  settled  law  in  this  court 
that  such  an  exception  must  fall.  If  any  one 
of  the  propositions  In  tbe  charge  ao  ex- 
cepted to  Is  correct.  See  Wood  v.  State,  31 
Fla.  221,  12  South.  639;  Hay  v.  Gamble, 
14  Fla.  497,  text  482;  John  D.  O.  t.  Jnlla, 
16  Fla.  654;  DupalB  v.  Thompson,  16  Fla. 
68 ;  Burroughs  v.  State,  17  Fla.  648 ;  Carter 
V.  State.  20  Fla.  754;  Post  T.  Bird.  28  Fla. 
1.  9  Bontb.  888;  Plnson  t.  State.  28  Fla. 
text  786,  9  South.  706;  Smith  t.  State.  29 
Fla.  408, 10  South.  894;  Campbell  t.  Oamith, 
82  Fla.  204,  13  South.  432. 

I  shall  not  undertake  now  to  analyze  tiiese 
two  charges  set  forth  In  ISt.  Justice  PARK* 
HILL'S  opinion,  which  be  declares  contain 
reversible  error.  A  most  casual  examination 
discloses  that  each  one  has  two  or  more 
propositions  of  law  therein,  and  there  la  at 
least  fme  correct  proposition  of  law  In  each 
charge  which  Is  sound,  thereft>re  these  as- 
signments most  fall. 

One  other  point  I  think  it  well  for  me 
to  touch  upon.  I  And  In  the  transcript;  Im* 
mediately  after  charge  numbered  44,  tbe  fal- 
lowing : 

"Charges  for  Deft 

"(2)  Tbe  premeditation  which  the  law  re- 
quires to  constitute  murder  in  the  first  degree 
need  not  be  for  any  particular  length  of 
time;  that  It  Is  sufficient  If  the  premedita- 
tion was  but  for  a  moment,  provided  that 
the  action  of  tbe  slayer  was  the  result  of 
such  premeditation.  The  use  of  the  word 
'moment'  does  not  Imply  l^a  time  than  was 
necessary  for  deliberating  upon  the  subject 
of  the  killing,  and  forming  a  distinct  design 
or  determination  to  kill  of  which  the  de- 
fendant was  fully  conscious  before  firing 
the  fatal  shot.  The  premeditation  or  de- 
liberation need  not  be  for  any  particular 
length  of  time;  but  It,  of  course,  must  be 
of  sufficient  duration  to  enable  tbe  slayer, 
under  the  circumstances  of  each  case,  to 
form  a  distinct  and  conscious  Intent  to  kill. 

"(3)  The  question  of  premeditation  Is 


<me  of  fact  for  tbe  Jury,  who  most  say  wheth- 
er the  killing  was  the  result  of  an  inten- 
tion formed  upon  premeditation  of  t2w  sub- 
ject, and  consequently  murder  In  the  first 
degree,  or,  on  the  contrary,  that  tbe  circnin- 
stances  were  such  that  the  klUhig  was  not 
preceded  by  deliberation  on  the  subject  re- 
sulting In  the  formation  of  such  a  design  to 
kill. 

"(4)  An  intention  may  not  be  murder  in 
tbe  first  d^ree,  when  done  In  tbe  heat  of 
passion  or  anger  and  following  a  sufflcimt 
provocation  so  close  in  time  as  to  raise  the 
presumption  that  It  was  the  result  of  sudden 
Impulse  and  without  premeditation,  or  wbra 
committed  under  such  dnnunstancea  as  to 
show  that  the  mind  was  not  fully  consdons 
of  Its  own  Intention.  Olven,  J.  B.  WaS, 
Judge." 

As  we  see,  the  charge  was  marked  "GiTen" ; 
but  we  have  no  evidence  that  it  was  ever 
filed  and  made  a  part  of  the  record,  as 
se^ns  to  be  required  under  tbe  cited  deci- 
sions of  this  court  However,  In  my  opin- 
ion, this  charge  is  Just  as  much  before  ns 
for  consideration  as  any  other.  The  similari- 
ty between  this  charge  and  the  one  copied  in 
subdivision  II  of  Mr.  Justice  PARKHILL'S 
oplnltm.  upon  which  tbe  defendant  predicates 
error,  will  be  apparent  at  a  glance.  I  mier- 
stand  tbe  law  to  be  well  settled  that  a  party 
will  not  be  pwmltted  to  be  Heard  to  com- 
plain in  an  appellate  court  of  tbe  giving 
tbe  trial  court  of  any  InstmctlDn,  even 
though  erroneous,  which  was  substantially 
similar  to  one  requested  1^  him.  See  S 
Ore  248,  and  numerous  autboritleB  cited  In 
note  88;  2  Bncy.  PL  &  Pr.  BiBS,  and  an- 
tborlties  cited. 

It  does  not  seem  necessary  fbr  me  to  say 
more,  though  I  have  carefully  examined  ev- 
ery error  assigned  which  has  been  urged 
before  us.  and  I  do  not  hesitate  to  declare 
that  I  have  been  unable  to  detect  any  rerarri- 
Ue  error  Ibereitt. 

COCKRBXJi,  J.  (dlssentlDg).  My  views  of 
this  case  dlCFer  in  some  respects  from  tbe 
views  of  my  Brothers,  and  tor  this  reason 
I  shall  state  them  briefiy  in  a  separate  ojrin- 
lon. 

Assuming  for  the  moment  that  the  two 
chaises  set  forth  at  length  in  the  first  and 
second  subdivisions  of  the  opinion  by  Mr. 
Justice  PAREHILL  are  legitimately  In  the 
record  and  prt^r  bases  for  assignments  of 
error,  the  assignments  actually  filed,  as  ap- 
pears not  only  from  the  statement  of  thm  In 
that  opinion,  but  likewise  from  the  tran- 
script which  has  been  examined  by  me,  are 
too  broad  In  their  acope  to  be  sustained. 

The  charge  upon  the  duties  of  tbe  Jury  as 
triors  of  fact  is  In  large  part  taken  from 
repeated  adjudications  of  this  court  and  Is 
not  subject  to  criticism.  It  Is  broken  up  Into 
distinct  sentences,  embracing  separate  sub- 
ject-matters, and  only  the  last  sentence,  which 
contains  a  distinct  and  complete  proposition 
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of  law.  la  found  to  b»  ^jeethmable.  Under 
the  dedalon  of  tUa  court  In  McOogKle  t. 
State,  41  Fla.  626,  28  Sooth.  784,  the  defect 
cannot  arall  the  plaintiff  In  error  for  want 
of  a  proper  aaalgnmmt  Thla  dlfltealty  did 
not  actnallr  exist  In  the  Hampton  Case  (Fla.) 
39  South.  421.  Hiere  the  apedflc  portion 
of  the  charge  found  objectUmable  formed  a 
distinct  "ground**  In  the  motion  for  a  new 
trial,  which  was  assigned  for  error. 

The  same  fixed,  settled  rule  of  this  ooort 
applies  equally  end  fatally  to  the  second 
charge,  In  my  opinion.  The  last  smtence 
in  the  charge  may  be  subject  to  the  criticism 
that  It  tends  towards  a  charge  upon  the 
facts;  Imt  the  assignment  Is  not  directed  to 
this  point,  thoiqch  flie  argnment  of  counsd 
for  the  plaintiff  In  error  apparently  Is. 

The  trial  judge  was  not  in  this  charge  at- 
temptlog  a  definition  of  the  statntmry  words 
**praneditated  design."  That  we  must  as- 
sume had  been  glTen  In  some  preTlons  charge, 
and  If  we  go  to  the  transcript  and  can  con- 
sider the  charges  therein  It  will  be  found  the 
court  gave  the  definition  taken  from  the 
Ix»vett  Case,  80  Fla.  142,  11  South.  SCO.  17 
I>.  R.  A.  705.  Bach  charge  should  produce 
some  progress,  and  it  would  be  a  nerer-^dlng 
process,  should  we  require  a  trial  Judge  to 
repeat  a  full  and  complete  definition  of  each 
element  of  the  law  bearing  upou  the  offense 
whenever  that  element  Is  mentioned.  The 
analysis  of  the  charge  In  the  opinion  of  Hr. 
Justice  WHITFIELD  shows  Its  conformlly 
to  our  previous  decisions. 

I  should  be  content  to  rest  bore  and  simply 
record  myself  as  being  for  an  afllrmance,  In 
so  far  as  the  record  Is  disclosed  In  the  opin- 
ion concurred  in  by  division  B,  »c^t  that  I 
feel  so  keenly  the  attempt  to  overthrow  a 
long  Hue  of  unanimous  decisions  of  this  court, 
beginning  with  Sav^  and  James  v.  State,  18 
Fla.  909,  decided  in  1882,  and  coming  down 
as  late  as  Olds  v.  State.  44  Fla.  4S2,  83  Sooth. 
296,  decided  In  1902.  This  question  was  gone 
Into  at  great  length  in  Oook  v.  State,  46  Fla. 
20,  35  South.  666,  and  I  shall  not  repeat  here 
the  arguments  there  used,  except  to  say  that 
to  one  reading  the  various  opinions  In  that 
case  these  facts  clearly  appear:  Our  statute 
covering  murder  In  the  first  degree  stands 
exactly  as  when  originally  enacted  In  1868, 
at  which  time  New  York  and  Wisconsin  bad 
similar  statutes,  upon  which  the  same  con- 
struction had  been  placed  by  the  highest 
courts  of  those  two  states  as  was  subsequent- 
ly adopted  by  ns  in  Savage  and  James  v. 
State,  supra,  the  opinion  being  delivered  by 
Chief  Justice  Randall,  a  native  of  New  York, 
who  was  admitted  to  the  bar  In  that  state, 
subsequently  practiced  law  In  Wisconsin, 
whence  he  came  to  this  stnte.  and  was  ap- 
pointed Chief  Justice  of  this  court  the  year 
the  statute  was  enacted.  There  were  those 
In  New  York  who  did  not  approve  the  stat- 
ute as  there  defined,  but  the  remedy  applied 
was  not  through  the  courts  by  a  reversal  of 
Its  definition,  but  through  the  Legislature  by 


a  change  of  tiie  statute.  Incorporating  therein 
the  words  "deliberate  and"  before  the  words 
**premeditated  design."  This  change  in  the 
statute  not  <aily  Justified,  but  necessltatedt 
a  change  in  the  Judicial  definition. 

Since  1868  there  have  been  many  trials  for 
homicide  In  Florida,  and  charges  taken  from 
Savage  and  James  and  the  Ernest  Cases  have 
been  most  numerously  given.  If  hardships 
have  resulted,  the  Legislature  has  met  In  ees- 
Blon  after  session,  with  no  attempt,  so  far 
as  I  am  advised,  to  change  this  statute.  Cer- 
tainly no  change  has  been  made;  while  there 
have  been  changes  In  the  statutes  affecting 
lower  grades  of  homicide.  There  has  been, 
moreover,  two  general  revisions  of  the  stat- 
utes; still  no  change  In  the  law.  Until  the 
Cook  Case  this  court  was  consistent  and  unan- 
imous; but  even  the  strenuous  opinion  there 
filed  urging  a  change  in  the  law  thvough  the 
flat  of  this  court  did  not  effect  a  legislative 
change  In  the  crime  of  murder  in  the  first 
degree. 

Personally  I  feel  that  the  drafting  of  model 
charges  should  be  left  to  the  text-book 
writers.  The  sphere  of  activity,  belonging  vx- 
cluslvely  to  the  court,  Involved  In  the  author- 
itative decisions  of  the  actual  questions  pre- 
sented on  the  record.  Is  snffldentty  compre- 
hensive to  absorb  all  our  time,  energies,  and 
capacities.  As  to  the  charge  proposed  here, 
I  shall  say  merely  that  It  beors  a  striking 
similarity  or  kinship  to  the  one  disapproved 
in  strong  terms  by  this  court  in  the  Savage 
and  James  Case,  supra. 

Should  we  go  to  the  record,  and  be  able 
to  consider  Instructions  requested  by  the 
plaintiff  In  error,  marked  '"Olven,"  and  signed 
by  the  trial  judge,  we  would  there  discover 
that  the  accused  himself  secured  instruc- 
tions based  on  the  Ernest  and  kindred  cases. 
Can  he  be  heard  to  complain  because  the 
court  followed  his  construction  of  the  lawl 


THOMPSON  V.  STATB. 

(Supreme  Court  of  Florida,  DlvMni  A.  July 
ai,  1906.) 

1.  Gbdoital  Law— Ohaiigi  or  YxinTE— Cn- 
TinoATE  or  Clesk. 

A  circuit  court  In  tbe  proper  county  ae- 
qnires  Jurisdiction  on  a  change  of  venue  in  a 
CTiminal  case,  even  though  the  clerk's  certi6cate 
Bubstltutea  for  the  statutory  worda  'Elating  to 
the  case"  the  words  "so  far  as  tbe  same  relates 
to  tbe  Indictment  against  A.  for  murder,"  and 
actualls.  transmits  two  indictments  for  murder 
against  A. ;  it  clearly  appearing  that  all  the  pro- 
ceedings on  the  change  of  venue  had  reference 
only  to  the  second  Indictment,  which  Is  suffi- 
ciently Identified. 

2.  Saicb— CEsnrroATE. 

Section  2934  of  tbe  Bevlsed  Statutes  of 
1892  as  to  tbe  clerk's  duty  In  transmitting  rec- 
ord on  change  of  venue  requires  certification 
only  of  the  copies  of  the  record  entries.  Orig- 
inal papers  are  to  be  transmitted  by  the  clerk, 
but  no  certificate  is  required. 

[Ed.  Note.— For  cases  In  poiot  see  voL  14^ 
Cent  Dig.  Criminal  Law,  S|  2^  263.] 
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8.  Bake. 

Bven  duragh  tin  derk  transmita  on  cbanse 
of  Tenne  two  original  in^ctments  for  thft  tame 
<a^me.  jurisdiction  fs  not  lost  thereby,  when  tt 
clearly  appeam  apon  which  Indictment  the 
change  was  made  and  trial  waa  had. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S|  266,  265.] 

-  i.  JtlBT— DlSqUAUFIOATTON. 

A  Jnnr  dravn  from  the  box  by  the  conrt 
at  the  end  of  a  calendar  year  to  serre  for  the 
ensuing  week  of  a  regular  term  does  not  become 
disqualified  to  sit  by  tvason  of  the  fact  that  be- 
fore a  case  is  actually  called  a  new  Jury  box 
has  been  prepared  for  the  year  by  the  county 
commissioDers.  The  drawing  are  to  be  made 
from  the  box  provided  at  the  time  of  the  draw- 
ings. 

5.  GBiianAz.  liAw— ViKW. 

The  refusal  of  the  trial  court  in  a  criminal 
case  to  order  a  "view"  in  another  county  will 
not  be  disturbed;  no  abuse  of  discretion  being 
shown. 

[Bd.  Note.— For  cases  in  point,  see  toL  15, 
GenL  Dig.  Criminal  Law.  {  S0S3.] 

6.  Same— OBJBcnow  to  Questions. 

Objections  to  questions  tliat  may  bring  out 
proper  testimony  are  projwrly  overruled. 

7.  Sahe—Evidencc— Motion  to  Stkiki. 

A  motion  to  strike  testimony  must  not  be 
too  broad.  Where  part  of  the  testimony  w 
sought  to  be  striken  is  clearly  proper,  the  mo- 
tion may  for  that  reason  be  denied. 

[Bd.  Not& — For  cases  in  polDt,  see  vol.  14, 
Cent  Dig.  Orlminal  Law,  I  1643.] 

8.  Saws— Beuotxai. 

TestinKHiy  for  the  state  in  rebuttal,  to  con- 
tradict a  material  fact  brought  out  by  the  de- 
fense, is  proper. 

[E!d.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  IGIS.] 

9.  Sams— Sentenob— Fine— Default  xr  Pat- 

KBNT. 

The  primary  penalty  imposed  being  a  mon- 
ey fine  and  C08t£  In  default  of  payment  im- 
prisonment in  the  state  prison,  the  judgment 
IS  reversed  for  proper  sentence.  Dean  v.  State, 
20  South.  638,  41  Fla.  291,  text  294. 

[Bd.  Note.— For  cases  in  point  see  vol.  IS, 
Cent  Dig.  Criminal  Law,  U  S820.  8321.] 

(Syllabas  by  the  Court) 

Error  to  Circuit  Court,  Marlon  County; 
William  S.  Bullock,  Judge. 

J.  Shaw-  Thompson  was  convicted  of  man- 
slaughter, and  brings  error.  Reversed- 

R.  L.  Anderson,  for  plaintlCt  in  error.  W. 
H.  Bills,  Atty.  Gen.,  for  the  State. 

COCKRBLL,  J.  J.  Shaw  Thompson  was 
Indicted  on  April  12.  1905,  In  Cltnu  county, 
for  the  murder  of  James  M.  Tlllls.  A  change 
of  venue  was  granted  at  bis  Instance,  and 
the  trial  had  in  Marlon  county,  where  he 
was  convicted  of  manslaughter,  and  after 
overruling  motions  for  a  new  trial  and  In 
arrest  of  judgment  the  court,  on  January  18, 
1906.  sentenced  him  to  pay  a  fine  of  f3,000 
and  costs,  and  in  default  thereof  to  Imprison- 
ment In  the  state  prison  at  hard  labor  for 
five  years.  From  this  he  seeks  relief  here 
by  writ  of  error,  assigning  45  errors. 

Taking  up  such  errors  as  are  material  and 
properly  presented,  we  shall  dispose  of  them 
In  their  logical  and  chronological  order. 

Flrs^  then,  to  be  oonsldered.  Is  the  attack 


on  the  proceedings  upon  the  cSiange  of  Tenne. 
The  dbange  was  made  from  Cltnxs  oonntv 
to  Marlon  county,  an  adjoining  ootmty  In  the 
same,  the  Fifth  Judicial  circuit;  and  the  onlt 
8ectl<Hi  of  the  statute  which  we  are  called 
upon  to  consider  la  as  follows: 

"2934.  Clerk  to  transmit  record. — ^Wfaen  i 
tdiange  of  venue  Is  ordered,  the  cl^k  shal 
Immediately  enter  the  proceedings  of  record 
and  transmit  all  the  original  papers  filed  Sa 
the  case,  with  a  certified  copy  of  the  oitrieE 
In  the  record  relating  to  the  case,  to  ttae  clerfc 
of  the  drcnlt  court  of  the  coonty  to  whlcb 
the  venue  has  been  changed,  retaining,  bow- 
ever,  a  copy  of  all  the  papers  transmitted." 

It  appears  that  the  clerk  of  Cltros  county 
transmitted  five  pages  of  copy  taken  from  bis 
court  minutes  which  he  certifies  "contain  all 
the  minutes  of  the  circuit  court  of  said  coon- 
ty at  Its  spring  term,  1900,  so  far  as  the  same 
relates  to  the  indictment  against  J.  Shaw 
Thompson  for  murder."  These  mlnntes  dis- 
close that  tiiere  were  two  Indlctm^ts  filed  od 
the  same  day  against  Thompson  for  the 
Identical  offense,  to  each  of  whl^  lie  ples^ 
not  guilty.  It  fnrthOT  appears^  bowertf .  that 
when  he  was  arraigned  upon  and  pleaded  to 
the  "second  Indlctrnw^  he  moved  finr  a  ooi- 
tlnuance  of  ."this  causey"  which  being  denied. 
"this  canse^'  was  set  tor  April  1^  ^SOS,  and 
a  Todre  for  76  pnsons  ordered.  "Tbea  the 
defendant  presented  affidavits"  slunrlng 
dtement  and  prejudice  against  the  d^tendant 
It  waa  ordered  that  a  diange  of  Y&me  be  had 
herein,  and  that  tills  cause  be  dumged  to 
Marlon  county,  Florida,  In  this  circuit;  for 
trial,  and  that  the  case  he  set  for  trial  on 
Monday,  the  8th  day  of  May,  190{^  at  the 
courthouse  In  Ocala,  of  said  county,  etc: 

fniere  may  be  some  confusion  In  tiie  ndnds 
of  the  hypercritical  as  to  the  use  of  the  words  : 
"caustf'  and  "case"  In  the  order  of  the  court 
as  also  In  the  langw^  ef  the  certificate  of  ' 
fba  derk  substitnttng  for  the  statutory  plirase 
''relating  to  the  case"  the  words  **aa  far  as 
the  same  relates  to  the  Infflctmoit  against 
J.  Shaw  Thompson  for  murder.**  From  the 
collocation,  the  Immediate  sequence;  it  ap- 
pears with  BUffldent  clearness  axiA  d^lnltfr- 
nesB  that  the  venue  was  changed  only  as  is  I 
the  ease  made  by  the  second  indictment 
against  Thompson  tor  ttie  murder  of  TIIUb,  ! 
and  while  the  clei^  of  Citrus  county  con- 
strued the  words  "relating  to  the  Indlctmoit" 
as  being  broader  In  their  meaning  thun 
would  be  the  statutory  phrase,  and  so  actual- 
ly transmitted  the  first  Indictment  and  pro- 
ceedings thereunder,  yet  every  essential  pre- 
scribed by  the  statute  for  change  of  vome 
has  been  complied  with. 

A  critldsm  Is  further  made  that  the  clerk 
did  not  certify  to  the  transmission  of  tbe 
original  papers.  The  quoted  section  of  tbe 
law  does  not  require  certification  of  anytblog 
other  than  the  copies  from  the  record  entrie& 
He  Is  ordered  merely  to  transmit  the  original 
papers  which  appears  to  have  been  done. 

It  Is  further  objected  that  there  is  oonfa- 
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slon  as  to  tbe  iDdictment  upon  whltdi  he 
-was  tried.  As  we  have  said,  only  the  eecond 
indictment  was  transferred.  There  was  some 
uncertainty  In  our  minds  from  the  transcript 
as  originally  presented  to  as  as  to  which  of 
■the  indictments  copied  therein  was  filed  first, 
ML  penciled  mark,  "#2,"  only  being  placed 
xipcm  tbe  one  copied  last  therein ;  but  upon  a 
suggestion  from  this  court  to  the  cHerk  of 
Idarlon  county  this  uncertainty  has  been  clear- 
ed away  by  a  proper  certificate  from  said 
clerk.  The  difficulties  encountered  by  the 
court  In  CurzT  State,  17  Fla.  683,  are  not 
present  ber^  and  the  decision  there  Is  In  no 
wise  affected  or  modified  by  what  we  now 
■ay. 

II.  Next,  as  to  the  drawing  of  the  Jury: 
'We  may  ny  bwe  parenthetically  that  a  plea 
In  abatanent  based  upon  tbe  drawing  of  the 
grand  joiy  was  offered  and  Itst  filing  refused. 
TblB  point  Mugbt  to  be  raised  by  this  plea 
baa  recently  beu  oremiled  by  this  court  In 
Colson  T.  State  (Fla.)  40  South.  188,  and  Is  no 
longer  inslBted  on.  It  Is  urged  that  tbe  court 
erred  In  drawing  from  the  Jury  box  on  De- 
cember 28,  1905,  regular  venire  for  the  en- 
suing wec^,  and  a  special  venire  for  this 
csnse  returnable  January  8, 1906.  Tbe  theory 
of  the  plaintiff  In  error  la  that  all  the  Jurora 
80  drawn  and  summoned  are  Incompetent  and 
dlsqnalified  to  serve  in  a  cauae  set  for  Janu- 
ary Sd,  by  reaacm  of  tbe  fact  tiiat  on  said 
day  the  county  commissioners  had  met  in 
regular  session,  selected  Jurors  tot  the  year 
1906,  and  completed  tbe  Jury  box  for  that 
year.  This  theory  la  altogether  untenable. 
Tbe  statntes  prescribe  that  the  county  com- 
misaloners  shall  make  out  a  new  Jury  box 
each  jrear  at  their  meeting  to  be  held  the 
first  weA  in  January  In  each  year,  or  "as 
Boon  thereafter  as  practicable."  but  does  not 
prescribe  any  particular  tenure  or  time  wlmi 
those  whose  names  are  so  placed  In  the  box 
aball  be  eligible  or  liable  to  service  aa  jurors. 

tbe  act  Is  not  to  be  constmed  so  aa  to 
make  the  eligibility  or  llabllltr  ceaae  to  Janu- 
ary Is  made  manifest  by  the  provision  that 
tlw  Judge  shall  draw  at  tbe  close  of  each 
term  a  Jury  for  the  next  regular  or  special 
term,  and  In  the  large  majority  of  the  coun- 
ties of  Florida  the  drawing  at  the  regular 
fall  terms  would  be  for  tbe  regular  spring 
terms,  which  carryovo-much  beyond  January, 
as  tbe  words  "fall"  and  "spring"  indicate.  It 
Is  clear  that  the  only  sensible,  practicable  con- 
struction of  the  Jury  statute  Is  that  the 
"drawings"  are  to  be  made  from  the  box 
provided  by  law  at  the  time  of  the  drawing, 
but  that  the  time  during  which  those  so 
drawn  may  be  required  to  serve  Is  related 
by  otber  provisions  of  the  act  Tbe  objection 
was  properly  overruled. 

Before  closing  bis  evidence  the  defendant 
demanded  a  view  of  the  premises,  tendering 
the  necessary  costs  and  expenses  attendant 
thereon.  In  his  application  he  says  under 
oath  tiiat  it  Is  nof  possible  to  obtain  a  correct, 


full,  and  adequate  understanding  of  13w 
places  and  objecte  to  which  the  evidence  r^ 
lates  from  tbe  study  of  plats  or  maps,  and 
the  testimony  of  witnesses,  and  that  a  view 
is  necessary  because  of  the  peculiar  charac- 
ter of  the  case  attempted  against  him.  This 
affidavit  Is  accompanied  by  the  Joint  affi- 
davit of  five  others,  who  say  they  are  familiar 
with  the  locally,  but  who  fall  to  state  they  are 
familiar  with  tbe  evidence  actually  adduced 
at  this  trlaL  It  Is  at  least  doubtful  whether 
error  can  be  assigned  on  the  refusal  to  a 
criminal  case  to  order  a  view  of  the  pronlses, 
especially  is  tb«e  doubt  when  the  aivUcation 
Is  made  during  the  progress  of  the  trial  and 
btfore  the  evidence  la  onnpleted,  and  tbe 
grant  of  the  appllcatioa  would  require  the 
remoral  of  tlie  jury  to  another  county.  In 
civil  caaea,  wbere  tbe  stotate  seema  to  be 
broader,  we  have  held  that  t^e  neoesat^  for 
ordering  tbe  view  Is  to  the  sound  discretiwi 
of  tbe  trial  court  Coker  t.  Bferrltfa  Ilx*r. 
16  Fla.  416.  la  criminal  cases  the  stotnte 
la  very  meager.  It  says  simply:  "The 
court  may  order  a  view  by  tbe  jury."  Rev. 
St.  1882, 1 391&  It  10  probably  true  taiat  to  a 
majority  of  cases  a  view  of  the  prunlses  may 
be  more  laUatactoEy  than  plats  or  oral  testl- 
m<»9 ;  but  tbe  convoiienee  and  dlspateh  of 
tbe  public  bustaeea  would  be  seriously  Im- 
peded if  it  were  the  rule,  rather  than  the 
unusual  exoq)tUm,  to  order  a  "view,"  and, 
should  we  aasert  our  power  to  revise  the 
oourl^s  action,  we  can  find  nothing  to  tlie 
record  heCon  us  calling  on  us  to  exercise  It 
now. 

Uptm  the  trial  exceptloos  wore  reswed  up- 
on the  overruling  of  one  question  and  tbe  re- 
fusal to  strike  certain  testimony.  One  wit-- 
ness,  having  testlfled  that  be,  with  Tlllia,  tbe 
deceased,  and  two  others,  constituted  a  bunt- 
ing party  »camped  near  Sbaw  Thompscm's 
house,  was  asked  what  th^  were  doing  tlie 
afternoon  of  the  sbootini^  and  stated  th^ 
were  shooting  squirrels.  He  was  further 
asked  .when  be  last  saw  Tlllia,  and  answered, 
"Just  before  sundown,  about  5  o'clock."  Tbe 
shooting  occurred  about  tbree  boura  later. 
Tlien  tills  question  was  asked:  "Did  yon 
■  have  any  couversatifm  with  him  the  last  time 
you  saw  blm  alive  as  to  what  be  was  gotog 
to  do?"  and,  answerti^  to  tbe  affirmative,  was 
told  to  "State  what  passed  between  you." 
To  this  an  obecUon  was  Interposed  and  over- 
ruled. There  was  no  error  here.  Tbe  ques- 
tion might  well  have  brou^^t  out  propor  tes- 
timony. The  wltoese  detailed  tbe  meeting 
between  him  and  Tlllls,  who  gave  him  a 
squirrel  and  in  return  received  some  matches. 
Tlllls  inqnired  if  he  could  go  around  the 
bead  of  tbe  springs  to  tbe  camp,  and,  being 
told  that  It  was  possible,  replied  that  be 
would  undertake  It  and  shoot  squlrrds  on 
the  way.  The  defoise  that  moved  to  strike 
the  answer  of  the  wltaess,  detailing  what  the 
deceased  did  and  said,  and  also  moved  to 
strike  tbe  answer  to  a  former  question,  to 
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wbldi  It  was  stated  that  the  deceased  and 
others  were  hnntliig  aqolrrels.  The  first  mo- 
tion was  not  acted  apon,  except  In  so  far  as 
it  was  embraced  and  observed  In  the  last 
motion,  which  must  therefore  be  treated  as 
one  single  motion.  There  was  but  one  ex- 
cqttton  taken  to  the  d«iial  of  the  motion. 
The  grounds  of  the  motion  are  stated  to  be 
that  the  answer  la  Incompetent,  that  the 
acts  and  declarations  of  the  deceased  In  the 
absence  of  the  defendant  and  not  known  to 
bim  are  Inadmissible,  that  there  Is  no  suffl- 
clent  foundation  laid  for  the  Introduction 
of  such  testimony,  and,  generally,  that  It  Is 
otherwise  Improper  and  Inadmistible.  The 
motion  was  too  broad,  and  was  properly  de- 
nied fbr  that  reason.  It  sought  to  strike,  not 
only  what  may  have  beoL  said  hy  TUUs,  but 
also  the  explanation  of  a  fact,  testified  to 
by  the  witness  ot  his  own  knowledge,  which 
tended  to  e^^laln  the  presence  of  Tlllls  In 
that  locality.  There  might  be  some  dlflBcnlty 
In  justi^lDg  the  refnsal  to  strike  the  un- 
communlcated  sbitement  of  Tlllls  In  Thomp- 
son's absence,  had  such  point  been  properly 
presrated  In  the  record;  nor  Is  Its  materiality 
orermanlfest  Tbls  dlfficnlty  has,  however, 
been  obviated  the  form  of  the  motion,  and 
it  Is  not  Insisted  here  that  the  othor  testi- 
mony included  In  the  motion  was  Improper. 

It  Is  next  argued  there  was  error  In  the 
refusal  to  strike  the  testimony  to  the  effect 
tiiat  the  gun  found  under  the  body  of  the 
deceased  was  codted  the  next  miunilng  by 
Lee  Ttiompson,  a  cou^  of  the  accused.  This 
testimony  was  In  rebuttel.  A  witness  for 
the  defense  had  testified  that  on  the  morning 
after  the  hfunldde  the  gun  of  the  deceased 
Vt-as  found  cocked.  The  state,  tn  rebuttel, 
recalled  a  witness  or  witnesses  who  testified 
the  guft  was  not  cocked  when  first  seen  by 
them,  but  that  the  cocking  was  done  that 
morning  by  Lee  Thompson.  No  argument  is 
required  to  show  the  pertlnmce  and  propriefy 
of  this  evidence. 

Various  atelgnments  are  predicated  upon 
the  instructions  given  and  refused.  Many 
of  theoi  are  based  vpoa  diarges  relating 
wholly  to  the  crime  of  murder.  The  defend- 
ant was  acquitted  on  this  aspect  of  the  in- 
dictment, and  under  repeated  rulings  of  this 
court  error  cannot  be  predicated  on  such 
chafes.  The  charges  given  by  the  court 
bearing  upon  the  crime  of  which  flie  accused 
was  convicted  have  be^  approved  by  this 
court  In  many  opinions,  and  the  Instme- 
tlons  requested  by  the  defenee.  which  were 
refused  In  so  far  as  they  were  correct,  were 
fully  covered  by  those  given  by  the  court 

The  evidence  Is  not  wholly  satisfactory  to 
us ;  but,  after  a  careful  consideration  and 
comparison  of  the  whole  record,  we  cannot 
say  that  the  court  erred  In  refusing  a  new 
trial,  based  upon  the  Insnfflcloicy  of  the 
evidence  to  support  the  verdict 

The  errors  urged  upon  us  have  been  ex- 
amined, and  all  are  overruled.  There  Is, 
nowever,  an  error  in  the  smtence,  which 


we  think  calls  for  a  reversal  of  the  Jndemes: 
and  sentence^  and  that  the  cause  be  iwnand- 
ed  for  proper  sentence.  Webstw  t.  State,  47 
Fla.  108,  86  South.  584. 

"The  primary  penalty  Imposed  lure  wu 
a  money  fine  and  the  costs  of  prosecutioa: 
but,  In  case  of  default  in  the  payment  of  sncii 
fine  and  costs,  the  defendant  was  sentenced 
to  Imprisonment  In  the  stete  penitentlarr- 
TUs  court  has  r^Mfttedly  held  that  under  the 
provisions  of  chapter  4026,  p.  55,  Acts  of 
1891,  wha«  the  primary  punishmoit  imposed 
was  a  fine  and  coete  of  prosecution  only,  the 
court  should  fix  a  period  of  Imprisonmexii 
ta  the  coimlar  jail,  instead  of  In  tbe  state 
penitaitlary,  for  nonpaymoit  of  sntib  6ae 
and  costs."  Dean  r.  Stete^  41  Fla.  291-2M. 
26  South.  688,  citing  Bneno  v.  State,  40  Fit. 
16a  28  South.  862;  Bggart  v.  States  40  Ha. 
B27,  25  South.  144. 

Reversed  and  remanded  for  proper  sentence; 
the  costs  of  this  appeal  to  be  taxed  asalMt 
Citrus  counl7. 

SHAOKLBFOBD,  a  J.,  and  WUlTFlJfiLa 
J.,  concur. 

TATLOR,  HOGKBB.  and  PARKULLI*  JJt 
concur  In  the  opinion. 


KELLT  ft  MIDDLBTON  T.  HOBSLBT. 
(Supreme  Ooart  of  Alabama.  June  14,  1906.) 

1.  Appbai^Attobnets— DisinssAi.  —  Pebs — 
BEFEBSnCI  TO  Dbitbrminb. 

An  appeal  will  not  lie  from  an  order  dis- 
miflsing  the  petition  of  certain  attorneys  for  a 
reference  to  ascertain  the  compensation  naawt- 
ably  earned  tv  them  prior  to  their  diadiarge. 
and  for  an  order  declltuns  to  give  effect  thereto 
until  compensation  for  their  Bervlcee  has  been 
secured  and  paid. 

[Sd.  Note. — For  cases  In  point,  osa  voL  2, 
Cent.  Dig.  Appeal  and  Error,  |  736.] 

2.  Attobnet  aud  OLonr  —  Disoeabge  — 
Fees— LiEn. 

A  client  may  dispense  with  the  services  of 
an  attorney  at  law,  subject  to  tbe  attom^'s 
lien  on  a  fund  brought  into  court  through  hia 
<^ort8  on  a  Judgment  obtained  by  his  servios. 

[Sid.  Note. — ^For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  S8  HI.  122LI 

5.  Saue  —  Pbofebtt  to  Which  Lien  At- 
taches. 

An  attorney's  Hen  does  not  attach  to  lands 
or  things  other  than  moneyed  judgments. 

[Ed.  Note. — For  cases  in  point,  see  voL  5^ 
Gent  Dig.  Attorney  and  GUent.  H  89IM0aj 

4.  Appeal  —  Dibohame  or  ATToainrr— Dis- 
cretion—Review. 

The  right  to  control  the  discbarge  of  an 
attorney  Is  within  the  sound  discretion  of  tlw 
court  having  jurisdiction  of  the  cause,  and  will 
not  be  reviewed  on  appeal,  unless  it  clearly  ap- 
pears that  the  discretion  waa  abused. 

6.  Maitdauus— ScoPK  or  Bskbot— Adbquaix 
Remedt  at  Law. 

Where  attorneys  after  their  dlsdisige  had 
an  adequate  remedy  at  law  to  recover  fte  th^ 
services  by  action  under  their  contract  or  u 
a  quantum  meruit,  mandamus  would  not  lie  to 
OHnpel  the  court  in  which  thtf  cause  which  the 
attevnays  were  prosecuting  waa  poiding  ts  »- 
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fuse  to  recognize  relaton'  dlBcharge  until  their 
feM  fw  put  lerTlcet  had  be«D  paid  or  secured. 

[Ed.  Note^For  casee  In  point,  na  toL  88, 
Oeot  IMc  Masdomas,  H  8,  84.] 

Appeal  from  Chancery  Court,  J^erwm 
County;  A.  H.  Burners,  Chancellor. 

*'To  be  officially  reported." 

Petition  by  KtAly  ft  Mlddleton  against  D. 
M.  Horsley.  From  a  decree  denying  peti- 
tioners' relief,  th^  appeal.  DlamlBBed. 

Richard  B.  Kelly,  for  appellants.  Peyton 
H.  Moore,  for  appellee. 

TYSON,  J.  This  is  a  petition  addressed  to 
the  chancellw  asking  a  reference  to  ascer- 
tain the  ctHnpensatlon  reascmably  earned  by 
petitioners,  as  attorneys,  for  services  ren- 
dered re^wndent  in  a  chancery  salt,  and  for 
a  decretal  order  declining  to  give  effect  to 
petitioners*  discbarge  until  their  compmsa- 
tlon  for  services  has  been  i»ald  <x  secured, 
or  until  farther  orders  from  the  coot  The 
case  made  by  the  allegation  of  the  petition 
is  that  petitioners  were  employed  by  jeqpond- 
•nt  to  represent  him  in  a  suit  pending  In  the 
cbancwy  court  of  Jefferson  conn^  wboeln 
Doe  Cole  was  complainant  and  this  appellee 
respondent;  that  pending  said  employment 
they  r^CTed  vahiable  slices  to  respondwt 
in  advice  and  the  preparation  of  bis  defmse; 
tiiat  petttionm  have  been  notified  that  their 
serrlCM  were  no  longer  required  by  respond- 
ent In  conducting  his  defense;  and  that  peti- 
tioners have  not  been  paid  anything  for 
services  rendered,  nor  have  they  been  ten- 
dered any  payment  or  securities  tor  tlie 
same.  On  motion  of  respondent  tiie  petition 
was  dismissed  toe  want  of  eqnlty. 

Tbe  cause  Is  submitted  upon  the  record 
and  upon  a  motion  tor  a  role  nisi  to  the 
chancellor  tm  a  mandamus,  or  other  reme- 
dial writ,  commanding  lUm  to  show  cause 
why  he  should  not  be  roQulred  to  decline  to 
give  ^Eect  to  the  dlsdiarge  d  the  petition- 
ers as  solidtors  for  respondent  until  respond- 
■ent  shall  bave  first  either  paid  w  secured 
the  said  petitioners  a  reasonable  compensa- 
tion tot  services  thQy  have  already  rendered 
lilm.  As  an  qipeal  wUl  not  lie  from  the 
order  dismissing  the  petition,  the  record  Is 
considered  tor  tbe  sole  purpose  of  ascertaln- 
Ing  whether  the  mie  staould  Issue  as  prayed. 
It  must  be  observed,  from  reading  the  peti- 
tion and  motioa,  tbat  the  question  of  sub- 
stitution without  compensation  la  not  pre* 
sented  for  deddon.  The  gravamen  of  the 
■charge  Is  the  discharge  of  the  atbwneys  with- 
out payment  fOr  services  rendered,  or  the 
tender  <tf  paymait  or  security,  and  a  re- 
quest to  require  iiayment  as  a  condition  prec- 
edent to  a  discbarge.  It  is  not  alleged  tliat 
the  court  has  refused  to  recognize  the  attor- 
ns as  appearing  ot  record  for  the  defense, 
or  that  other  attom^s  have  Iwen  sub- 
stituted, or  are  about  to  be  substi- 
tuted, by  order  or  wltli  the  consent  of  the 
court  Hence  It  follows  that  the  only  ques- 
tion presented  is  the  right  of  the  court,  in 


a  proceeding  of  this  character,  to  require  of 
defendant  the  payment  to  his  attorneys  of 
fees  for  services  rendered,  or  to  properly  se^ 
cure  the  payment  of  such  fees. 

The  weight  of  authority  seems  to  hold  to 
fbe  proposition  tbat  a  client  may  dispense 
with  the  services  of  an  attorney  at  will,  and 
upcm  whatever  whim,  and  tbat  a  motion  for 
substitution  will  be  granted  as  a  matter  of 
course,  subject  to  the  attorney's  lien  npon  a 
fund  brought  Into  court  through  ble  ef- 
forts, or  on  a  Judgment  obtained  by  bis 
services,  ft  Am.  &  Eng.  Ency.  Law  (2d  SU.) 
409,  and  note;  6  Century  Dig.  p.  113.  Our 
court  has  never  extended  the  Hen  beyond  a 
moneyed  Judgment,  but  baa  often  held  that 
no  Hen  attaches  to  lands  or  other  things, 
other  than  moneyed  Judgments.  Hlgley  v. 
White,  102  Ala.  604, 15  South.  141;  Hlnson  v. 
Gamble,  65  Ala.  QCXi.  At  most,  the  right  to 
control  the  discharge  of  an  attorney  Is  within 
the  sound  discretion  of  the  court  having  Juris- 
diction of  the  cause,  and  will  not  be  re- 
viewed, unless  it  clearly  appears  that  there 
iias  been  an  abuse  of  the  discretion. 

Pretermitting  this  Inquiry,  however,  It 
does  not  appear  tbat  movants  have  not  an 
adequate  remedy  at  law.  If  they  have  ren- 
dered service  under  contract,  they  may  re- 
cover under  It  In  a  court  of  law;  and  if  not, 
and  the  respondent  has  received  the  benefit 
of  such  service  and  accepted  It,  they  must  re- 
cover oa  a  quantum  meruit  It  Is  only  In 
cases  where  there  exists  a  clear  legal  right 
and  there  is  no  other  adequate  remedy,  that 
mandamus  will  Issue.  If  the  right  is  doubt- 
ful, mandamus  Is  not  pn^er.  It  follows 
from  what  has  been  said  that  the  chancellor 
properly  dismissed  the  petition.  It  is  also 
clear  tbat  the  rule  should  not  issue. 

The  appeal  <m  petition  is  dismissed,  and  tin 
rule  nisi  denied. 

WBAKLET,  a  J.,  and  SIMPSON  and 
ANDBHSON,  JJ.,  concur. 


STATE  ex  reL  GAMBLE  v.  BTTBBARD. 
(Snpreme  Court  of  Alabama.    July  6,  1906.) 

STATUTEa— AMEHDzna  GunKBs— Local  ahd 

Sfbciai,  Laws. 

Act  March  4,  1901  (Acts  190(M)1,  p. 
2323),  establishing  a  recorder's  court  In  a  cer- 
tain city  and  conferrlDg  on  it  exclusive  juris- 
diction of  certain  offenses,  beiog  an  independent 
act,  complete  within  Itself,  and  making  no  refer- 
ence to  any  other  act,  though  Inconsistent  with 
the  charter  of  such  city,  which  had  conferred 
such  Jarisdiction  on  the  mayor,  does  not  amend 
the  cnarter,  but  merely  repeals  It,  to  that  ex- 
tent, by  implication,  so  tbat  Act  Oct  6,  1903 
(IjOC.  Acta  190:i,  p.  51^,  repealing  Act  Bfarch  4, 
1901  (Acts  1900-01.  p.  2323),  does  not  amend 
the  charter  of  the  ci^  within  Const.  S  104,  subd. 
18,  providing  that  the  Legislature  shall  not  pass 
a  special,  private,  or  local  law  amending,  con- 
firming, or  extmdlng  the  charter' of  a  mnnldpa)> 
corporation. 

[Ed.  Note. — For  cases  In  poln^  sea  voL  44, 
Cent  Dig.  Statutes,  ||  97,  08.] 

Denson  and  Haralson,  JJ.,  dissenting; 
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Appeal  from  Circuit  Coort,  Pike  County; 
H.  A.*Pearce,  Jtidg& 

"To  be  offlclally  reported." 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  John  Gamble,  against  G.  J.  HuMmrd. 
From  an  adverse  Judgment,  defttodaot  ap- 
peals. Reversed  and  render^ 

Thi&  was  a  petition,  on  relation  of  John 
Gamble,  addressed  to  the  Judge  of  the 
Twelfth  Judicial  circuit,  asking  for  an  order 
to  O.  J.  Hubbard  to  show  by  what  right  or 
authority  he  was  holding  the  office  and  ex- 
«-cialng  the  rights  and  powers  of  recorder 
in  the  town  of  Troy.  The  case  made  the 
petition  18  that  under  Acts  1868-70^  p.  123. 
a  charter  was  eetabllsbed  by  the  city  of 
Troy  and  among  other  powers  granted  there- 
in the  right  to  have  and  ezerdBe  the  powers 
and  Jurisdiction  of  a  Justice  of  the  peace 
within  the  corporate  limits  of  the  said 
dty  was  conferred  upon  the  mayor.  By 
said  act  he  was  given  exclusive  orii^nal 
Jnrisdlctlmi  to  hear  and  det^nine  all  suits, 
proaecutUms,  or  other  proceedings  tot  a  viola- 
tion of  the  charter,  ordinances,  or  by-lam  of 
said  dty.  On  March  1,  1901,  there  was  a 
local  act  passed  1^  the  L^lslatnre  of  Ala- 
bama creating  a  court  of  criminal  and  quasi 
criminal  Jurisdiction,  to  be  located  at  Troy, 
whkAi  court  had  and  was  g^ven  exclusive 
Jnrlsdlcticn  of  all  violations  of  the  by-laws 
and  ordinances  of  the  dty  of  Troy,  together 
with  ooncurroit  Jurisdiction  with  the  state 
court  to  hear  and  determine  certain  mis- 
demeanors ccHnmltted  within  the  police  Juris- 
diction of  said  dty.  Said  act  also  provided 
for  a  Judge  of  said  court  to  be  elected  In 
December,  190B,  and  each  two  years  there- 
after, by  the  qualified  electors  of  said  city, 
and,  in  case  of  a  vacancy  by  ronoval^  resig- 
nation, or  death,  said  vacancy  was  to  be 
filled  by  an  election  by  the  mayor  and  eoxaur 
dlmen  of  the  dly  of  Trc^.  Such  Judge  was 
known  as  the  "recorder."  On  the  6th  day  of 
Octd>er,  1908,  the  Legislature  passed  an  act 
undertaking  to  repeal  the  act  of  March  4. 
1901.  abolishing  the  recorder^  court  and 
the  office  of  recorder,  which  act  was  to  take 
effect  In  Deconber.  1905.  Loc.  Acts  1903, 
p.  S12.  At  the  g^ieral  election  held  for 
dty  officers  In  December,  1905,  there  was  no 
provision  made  wherry  the  electors  of  said 
city  should  vote  for  a  recorder,  and  no 
votes  were  polled  for  a  recorder,  and  none 
was  elected.  The  two  years  tiavlng  expired 
since  the  election  of  the  recorder,  and  the 
said  office  being  vacant  by  virtue  of  no  elec- 
tion havhig  been  held  for  that  office  in  the 
general  electibn  for  city  officers  of  Troy, 
the  mayor  and  councllmen  of  Troy,  assum- 
ing that  the  act  of  October  6,  1903,  was  void 
as  in  violation  of  the  Constitution,  pro- 
ceeded to  elect  a  recorder,  and  elected  G.  J. 
Hubbard,  who  is  alleged  to  be  now  holding 
said  office  and  exercising  Its  powers  and 
Jurisdiction.  Hubbard  appeared  and  an- 
swered, admitting  the  facts  above  stated  and 


all^Cing  the  unconstitutionality  of  the  act 
of  October,  1908,  as  violative  of  section  104. 
Bubd.  18,  of  the  Constitution  of  1901.  The 
court  decreed  said  act  unoonsUtutioDal,  and 
held  that  Hubbard  was  rightfully  ex«rcisliig 
the  powers  and  Jnriadlction  of  ttie  recorder 
of  Troy  under  his  election  by  the  dty  coundL 
From  this  decree  this  appeal  Is  pzveecnted. 

Foster,  Samford  &  Carroll,  for  appellant. 
O.  J.  Hubbard  and  W.  B.  Orlffln,  for  appellee. 

TT80N,  J.    Under  the  act  *^  estabUab 
a  charter  for  the  dty  of  Troy  in  Pike  county" 
(Acts  166&-70,  p.  123),  all  the  povrers  and 
jurisdiction  of  a  Justice  of  the  peace  in 
dvll  and  criminal  cases,  within  the  oncpwate 
Umlts,  wwe  c(Miferred  on  ttie  mayor;  and 
**aclii8lve  original  Jurlsdlctlim  to  tiear,  adr 
Judge  and  determine  all  sult^  proeeciUions 
or  other  proceedings  for  the  violation  of  tlie 
diarter,  by-laws  or  ordlnancea  of  the  cinpora- 
tbm."  Jurlsdlctltm  was  also  ccmferred  iqM» 
him  of  "all  proceedings  1^  motUm,  scire 
fadas,  or  other  suits  on  any  penal  bonds  pay- 
able to  the  mayor,  taken  under  the  act  or 
ordinances  of  said  onporatka,  inclndins  pro- 
ceedings and  suits  of  the  officers  of  flie 
corporation  and  the  sureties  on  their  official 
bono,  fbr  the  ncmpayment  of  taxes  or  other 
mon^  collected  or  recdved,  or  tor  other 
dellnquendes  or  d^ults  In  office."  Acts 
186&-70,  p.  127,  f  12.  By  the  act  estaUlsh- 
Ing  an  Inferior  court  of  criminal  and  quasi 
criminal  Jurisdiction,  to  be  known  as  the 
"recorder's  court,"  and  providing  a  Jndge 
therefbr,  approved  Bfarch  4,  1901,  ucInslTa 
Jurl8dlcU<m  Is  ccmferred  vsfm  that  court  "of 
all  offenses  against  the  by-laws  and  or- 
dlnances  passed  and  ordained  by  the  mayor 
and  councllmoi  of  Trc^,  within  the  tecrltoEy 
embraced  within  tiie  police  Jnrladlctlott  of 
said  city,  and  of  all  mlsdemeanorsi  con- 
currently with  the  criminal  court  at  Pike 
county,  committed  within  said  territory  em- 
braced within  said  police  Jurisdletlmi,  ex- 
cept violations  of  the  revenue  laws  of  the 
state,  adultery,  concealed  weapons^  assault 
and  battery  when  a  stick  or  other  weapon 
is  used  and  larceny  and  kindred  (rffeosea 
when  tue  value  of  the  property  aceeds  ten 
dollars**;  also  to  examine  all  persons  chargeu 
with  felcndes  and  to  conmilt  the  same  to  Jail, 
admit  them  to  ball  or  dlsdiarge  than  as 
the  law  and  evldoice  in  the  case  may  require. 
The  other  provisions  of  the  act,  comprising 
16  sections,  simply  provide  the  machinery 
for  carrying  out  and  effectuating  the  exodse 
of  the  powers  or  Jnrtsdtcthm  conferred  upon 
the  court,  not  necessary  to  be  here  set  out 
Acts  1900-01,  p.  2323. 

It  win  be  observed  that  no  reference  what 
ever  is  made  in  this  act  to  the  charter  act 
It  does  not  assume  In  terms  to  revise,  alter, 
or  amend  that  act,  or  any  section  of  It 
The  ad  itself  is  complete,  and  its  meaning 
and  scope  plain  and  apparent  While  Iti 
effect  was  to  alter  or  change  to  a  certain  ez- 
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tent  an  sxlatliig  power  confbrred  on  tlie 
mayor,  that  effect  was  produced  by  the 
later  act,  repealing  pro  tanto,  by  Implication, 
tbe  aectlon  of  the  charter  act  which  con- 
femd  It,  and  not  by  anything  on  Its  tae^ 
evincing  that  it  was  ct  an  amoidatory  cbar^ 
actor.  In  other  words,  it  la  an  ind^ndoit 
act  ot  leglBlatlon,  and  repeala  by  necessary 
Implication  because  Inconsistent  with  that 
provUon  of  the  charter  act  confwrlng  Jniis- 
dlctlon  on  the  mayor.  To  thla  ezteit,  and 
only  to  this  extent,  did  It  diange  or  alter 
that  act  A  repeal  Is  one  thing,  and  an 
amendment  is  quite  another  and  different 
thing.  A  rq>eal  of  a  statute  Involrea  neces- 
sarily a  change  In  the  law;  and  Uila  is  tru% 
whether  it  be  the  wly  stetutoiy  mactm^t 
on  the  subject  dealt  with  In  the  repealed  act 
Would  any  one  contend  that  a  stetute  In 
derogation  of  the  common  law  was  im  amend- 
ment of  It,  simply  because  It  altered  or 
changed  It?  We  thinly  not  If  not  it  cannot 
be  asserted  with  any  show  of  logic  that  be- 
cause an  Independent  act  full  and  complete 
within  Itself,  repeals  by  Implication  any  por- 
tion of  a  stetutory  systan,  it  Is  amoidatery 
of  the  remaining  stetntea  of  that  system,  to 
which  no  reference  la  made.  It  is  undoubt- 
edly true  that  such  an  act  altars  or  chaoges 
tbe  system ;  but  this  change  or  alteration  Is 
and  must  be  ascribed  to  the  repeal  wrought 
by  tbe  Independent  act  and  not  to  the  change 
or  alteration  consequent  upon  tbe  repeal.  So, 
also,  an  amendment  Involves  some  change 
or  alteration  In  the  exlstlog  stetute  law, 
and  may  also  operate  as  a  r^eal  of  some 
of  Ite  provisions ;  but  such  change  or  altera- 
tion made  by  tne  amendment  is  direct  and 
not  consequential,  as  Is  tbe  case  of  a  repeal, 
and  therefore  the  difference  between  tbe 
two  is  plain.  There  Is  also  another  marked 
difference.  An  amendment  may  not,  and 
often  does  not  oi>erate  as  a  repeal,  but  mere- 
ly as  an  addition  to  the  stetate  of  which  It 
Is  amendatory.  This  can  never  be  the  effect 
or  operation  of  a  r^eallng  atetute,  whether 
tbe  repeal  be  by  implication  or  be  direct 
A  repeal  Is  properly  defined  to  be  "the  ab- 
rogation or  destmction  of  a  law  by  a  legis- 
lative act"  Amendment  In  legislation  is  "an 
alteration  or  change  of  something  proposed 
In  a  bill  or  estebllshed  a>  law.  Bouv. 
Dictionary. 

The  jurisdiction  to  try  offenses  against  or- 
dinances of  the  municipally,  civil  cases,  and 
offenders  violating  the  criminal  laws  of  the 
atete,  conferred  upon  some  municipal  officer. 
Is  not  necessary  to  the  act  of  incorporation. 
An  Indeitendent  act  conferring  jurisdiction 
of  offenses  against  city  ordinances  and  of 
offenses  against  tbe  criminal  laws  of  the  stete 
upon  any  other  Judicial  tribunal,  would  not 
offend  the  Constitution  or  charter  act  creat- 
ing and  conferring  corporate  powers  upon  the 
municipality ;  and  where  such  a  tribunal  was 
esteblisbed,  as  here,  by  an  Independent  act. 
the  corporate  powers  granted  the  munldpailtr 


wutt  neither  euhuged  nor  diminished  1^  It 
It  Is  true  the  Jurisdiction  of  the  mayor  of  the 
municipality  was  diminished  because  his 
right  to  try  certein  ofCenses  was  taken  away ; 
but  we  apprehend  thla  did  not  affect  the  cor- 
porate powers  of  the  municipality.  Hla 
right  to  ezduslTe  Jurisdiction  as  a  court  waa 
not  derived  from  tbe  corporation,  nor  as 
mayor  was  be  vlrtiite  oflldl  possessed  with 
such  a  right  Thla  being  true,  the  repeal 
effected  by  the  act  creating  the  Inferior  court, 
known  as  tbe  "recorder's  court'*  In  uo  proper 
sense  amended  the  charter  ot  the  corporation. 
That  act  was  and  did  not  become  In  part  the 
charts  power  of  the  munldpallty.  To  re- 
peat It  simply  repealed  by  Implication  cer- 
tain jKiwers  conferred  upon  an  offlecr  of  the 
mnnldpaliy— the  mayor. 

These  views  are  In  full  accord  with,  and  are 
supported  and  sustelned  by,  all  the  dedalcma 
of  this  court  except  the  case  of  Little  v.  Hn^, 
187  Ala.  flOe,  85  South.  184,  from  which  tbe 
writer  dissented.  In  Bx  parte  Pollard,  40 
Ala.  77,  the  question  was  presented  whether 
an  independent  act  whldi  repealed  by  Impli- 
cation certain  other  statutes,  was  an  amend- 
ment of  those  stetutes  within  the  meaning  of 
the  constitational  prohibition  that  "no  law  or 
any  secticm  of  any  law,  shall  be  revised  or 
amended  1^  reference  to  Ite  titie  and  number; 
but  tbe  law  or  statute  revised  or  am^ded 
shall  be  set  forth  at  full  length."  Tbe  court 
held  that  It  was  not  It  was  then  said :  "The 
law  is  not  void  because  it  amends  or  revises 
other  laws.  It  only  repeals  laws  contraven- 
ing ite  provisions.  Ite  effect  is  analogous  to 
repeal  by  implication.  It  was  never  intend- 
ed by  the  Constitution  that  every  law  which 
would  affect  some  previous  statute  of  variant 
provisions  on  the  same  subject  should  set  out 
tbe  stetute  or  statutes  so  affected  at  full 
length.  •  •  •  The  omstitutional  provi- 
sion reaches  tbose  cases  where  tbe  act  Is 
strictiy  amendatory  or  revisory  In  ite  charac- 
ter." In  City  Council  of  Montgomery  v. 
Birdsong,  126  Ala.  047,  28  South.  522,  it  was 
said:  "Nor  does  tbe  ^actment  offend  that 
other  provision  of  said  section  of  the  stete 
Constitution,  touching  the  revlafon,  amend- 
ment end  extension  of  laws.  That  provision 
has  been  repeatedly  held  to  apply  to  stetutes 
strictly  amendatory,  and  not  to  such  as  are 
independent  and  complete  within  themselves, 
although  they  adopt  by  reference  merely  Uie 
provisions  of  the  other  stetutes  on  tbe  same 
subject  there  appearli^  In  more  enlarged 
and  extended  form."  See,  also,  Slsk  v.  Car- 
gile.  188  Ala.  164.  86  South.  114;  Thomas  v. 
Stete,  124  Ala.  64.  27  South.  315;  Oobb  v. 
Vary,  120  Ala.  263,  24  South.  442;  Bates  v. 
State,  118  Ala.  102,  24  South.  448 ;  B.  U.  Ry. 
Co.  V.  Elyton  Land  Co.,  114  Ala.  70,  21  South. 
814;  Ex  parte  Thomas,  113  Ala.  1.  6,  21 
South.  369 :  Stete  ex  rel.  v.  Rogers,  107  Ala. 
444,  19  South.  90fl.  32  L.  R.  A.  520:  Gandy 
V.  Stete,  86  Ala.  20.  5  South.  420;  Falconer 
V.  BoblnsoUt  46  AlA.  340,  848;  Lockhart  v. 
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Ctty  of  Troy,  48  Ala.  679.  In  the  case  last 
cited  (Lodcbart  t.  City  of  Troy)  It  was  beld 
that  a  Bnpplemental  act  was  not  an  amend- 
ment within  the  constltntional  prohibition. 
It  Is  then  said :  "A  supplemental  act  merely 
adds  something  that  was  left  out  of  the  or* 
Ignal  act  It  does  not  necessarily  revise  It  or 
amend  It  In  the  more  technical  sense.  An 
amendment  Is  what  may  be  Incorporated  Into 
the  original  on  Its  passage.  A  supplemental 
act  Is  an  Independmt  law,  and  a  beallng  act 
is  one  that  cnrea  srane  defect  In  a  proceeding 
which  the  L^slatore  eoold  taaTe  authorised 
In  the  first  Instatice.*'  Other  quotations  might 
be  Indulged  to  the  same  ^ect.  bat  these  will 
suffice  to  show  that  this  court  Is  unquallfledly 
committed  to  the  proposition  that  an  Inde- 
pendent leglBlatlve  act;  complete  within  i^ 
self,  Inconsistent  with  other  statutory  provl- 
slims  on  .the  same  subject,  la  not  an  am^d- 
ment,  but  a  rc^eaL  This  being  the  aetUed 
interpretation  ot  the  ctmstttuttonal  provi- 
sion, the  incorporation  of  the  same  language 
la  the  present  Constitution  must  be  r^rded 
as  an  adoption  of  that  Interpretation.  Alford 
T.  Hicks,  142  Ala.  355.  88  South.  762;  White 
T.  State,  184  Ala.  197,  82  South.  820. 

It  is  also  a  well-settled  rule  of  ctmstructlon 
that  a  word  or  phrase  repeated  in  a  statute 
or  Constitution  will  bear  the  same  meaning 
throughout  the  statute  or  Constitution  unless  a 
different  Intention  appears.  2  Lewla'  Suttaer* 
land,  Stat.  Gons.  S  899.  lias  the  word  **Bmend- 
ing,"  used  In  subdivision  18  of  section  KM  of 
the  present  Constitution,  a  different  stgntfica- 
ttcm  from  the  word  "amended,"  as  used  In 
section  45  of  the  same  Instmrnent,  and,  In- 
deed, in  the  same  article  of  the  same  Instru- 
ment? The  language  of  the  latter  section  Is : 
"No  law  shall  be  revised,  amended  or  the  pro- 
vlBlon  thereof  extended  or  conferred  by  refer- 
ence to  the  title  only."  The  language  of  the 
former  Is :  "The  Legislature  shall  not  pass  a 
special,  private  or  local  law  in  any  of  the 
following  cases :  ♦  •  >  Amending,  con- 
ferring or  extending  the  charter  of  any  pri- 
vate or  municipal  corporation,"  etc.  Both  are 
problbltionB  against  legislative  action  with 
respect  of  laws  which  could  be  exercised  If 
they  did  not  obtain.  There  Is  clearly  nothing 
In  the  language  of  the  latter  to  indicate  tiiat 
the  framers  of  the  Constitution  intended  that 
the  word  "amending"  should  be  interpreted 
differently  from  the  word  "amaided"  in  the 
former.  This  being  true,  must  It  not  be  pre- 
sumed that  It  was  advisedly  and  Intentlonaly 
used  with  reference  to  the  well-settled  con- 
struction which  this  court  had  placed  upon 
the  same  word  In  section  45?  We  think  the 
answer  must  necessarily  be  In  the  affirmative. 
Any  other  conclusion  would  violate  every 
well-known  rule  of  statutory  construction  and 
Impute  to  the  Constitution  makers  a  want  of 
knowledge  of  the  decisions  of  this  court,  and 
of  all  the  courts  of  other  Jurisdictions  where 
a  similar  constitutional  provision  obtains. 

Having  shown  that  t^e  recorder's  court  I 
act  was  not  an  amendment  of  the  charter  ' 


act,  within  the  meaning  of  the  constltotloxial 
prohibition  against  amending  municipal  char- 
ters by  local  laws,  It  necessarily  follows  tliat 
the  act  repealing  the  recorder's  coozt  act, 
approved  Octobn  6th,  1908  (fjoc  Acta  1908, 
p.  512),  after  the  adoption  of  the  preaait 
Constitution,  Is  not  offeuBive  to  that  provi- 
sion. It  Is  true  this  act  Is  a  local  <m^  but 
no  ob]ecti<m  la  taken  to  its  cimBtitnUonaUf7 
upon  any  otbet  ground  ttian  that  It  la  t1- 
olatlve  of  subeectlon  18  of  section  104.  And 
this  contoitloo  of  necessltrproceedaapoatbe 
ttaeoiy  tliat  It  repeals  an  amoidatoiy  act — tbe 
recorder's  court  act— of  tbe  charter  of  tbe 
of  Tn^,  and  in  that  way  anwnds  the 
charter,  by  takbig  from  It  that  which  tbe 
recorder's  court  act  added  to  It  The  case  of 
little  T.  State  ex  reL  Huey,  siq^ra,  is  directly 
opposed  to  tbe  principles  we  have  declared, 
and  must  be  overruled. 

The  judgment  appealed  from  will  be  re- 
Ters^  and  <me  will  be  iiere  roidered  exclud- 
ing tbe  respondent  from  the  illegal  exerdae 
of  the  fnnctlona  and  powers  formerly  con- 
ferred by  the  recorder's  oonrt  act 
Reversed  and  roidered. 

WBAEL3SY,  O.  J.,  and  DOWDBLU  SIMP- 
SON, and  ANDBBSON.  JJ.,  concar. 

DBNSON,  J.  <di8sentln^.    The  mayor  and 
councilmen  of  Troy  is  a  munlcipa]  oorpm- 
tlon,  by  Tlrtue  of  an  act  of  the  General  Ab- 
sembly  of  Alabama  which  was  approved  on 
tbe  17th  day  of  February,  1870.    By  tbe 
twelfUi  section  of  the  act  ot  Inonporation 
<ActB  1869-70,  p.  127)  jurisdiction  was  con- 
ferred on  the  mayor  to  hear  and  determine 
all  suits,  prosecutions,  or  other  proceedings 
for  the  TlolaUon  of  tiie  charter,  by-laws,  or 
ordinance  of  tbe  corporation.  At  the  session 
of  190(M)1  ot  the  General  Assembly  an  act 
was  passed,  which  la  entitled  "An  act  to 
establish  an  inferior  court  of  criminal  and 
quasi  criminal  jurisdiction  in  the  city  of 
Troy,  to  be  known  as  the  *recorder's  court," 
to  define  its  powers,  and  to  provide  a  judge 
therefor."    This  act  was  approved  by  tbe 
Governor,  March  4,  1901.    Acts  1900-01,  p. 
232a    By  tbe  first  section  of  tbe  act  the 
court  as  designated  In  tbe  title  was  establish- 
ed, with  exclusive  jurisdiction  of  all  ofTeuses 
against  tbe  by-laws  and  ordinances  passed 
and  ordained  by  tbe  mayor  and  council  men  of 
Troy,    within    the  police    jurisdiction  of 
said  dty,  and  of  ail  misdemeanors,  concur- 
rently with  the  criminal  court  of  Pike  comity, 
committed  within  tbe  police  jnrisdlcticm  of 
tbe  corporation  except  certain  misdemeanors 
named  In  said  section.    The  second  section 
(page  2324)  of  the  act  provided  for  a  judge 
of  said  court,  who  should  be  known  as  tbe 
"recorder."  It  also  provided  for  the  election 
of  the  recorder  by  the  mayor  and  councilmen 
of  Troy  immediately  after  the  passage  ot 
the  act  and  provided  that  he  should  hold 
ofBce  until  the  time  for  the  regular  dectiw 
of  the  dty  officers  on  the  aeoond  Tuesday  in 
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December,  1903.  It  farther  proTlded  that 
on  the  second  Tneaday  In  Decranber,  190S, 
and  every  two  years  thereafter,  a  recorder 
Bbonld  be  elected  by  the  qaallfled  voters  of 
the  city  of  Troy,  who  should  bold  his  office 
for  a  term  of  two  years,  and  cintil  his  suc- 
cessor should  be  elected  and  qualified.  It  Is 
farther  provided  by  section  2  that  the  record- 
er shall  receive  a  salary  of  $600  a  year  to  be 
paid  out  of  the  treasury  of  the  mayor 
and  conncllmen  of  the  town  of  Troy.  It  Is 
also  provided  by  section  2  that  If  the  office 
of  recorder  shall  at  any  time  become  vacant 
by  death,  removal,  or  resignation,  the  mayor 
and  councllmen  of  Troy  shall  elect  a  compe- 
tent and  suitable  prawn  to  flU  the  vacancy, 
etc.  Section  8  (page  2325)  of  the  act  requires 
the  recorder  to  keep  an  office  In  Troy  in  such 
place  as  the  mayor  and  cooncilmen  shall 
provide,  furnish,  and  direct  Section  4  of 
the  act  provides  that  the  recorder  shall  give 
bond  m  the  sum  of  f2,000,  payable  to  the 
mayor  and  councllmen  of  Troy,  etc.  Section 
11  (page  232^  of  the  act  provides  that  the 
marshal  and  police  officers  of  the  city  of  Troy 
shall  be  officers  of  the  recorder's  court.  Sec- 
tion 17  (page  2330)  of  tbe  act  provides  that 
all  laws  and  parts  of  laws  in  conflict  with 
the  provisions  of  the  act  are  repealed. 

Under  the  Constitution  of  1875  "the  Legis- 
lature had  plenary  power  to  alter,  amend, 
withdraw,  or  repeal  at  pleasure,  either  by  a 
general  law,  operating  upon  the  whole  state,  or 
by  special  statute,  the  charter,  or  any  particu- 
lar autborlly  conferred  on  a  municipal  corpo- 
ration." City  Council  of  Montgwnery  v. 
Shoemaker,  51  Ala.  114 ;  UtUe  v.  SUte,  137 
Ala.  650,  36  Souiii.  131  Did  the  act  of 
March  ^  1901,  have  the  effect  to  amend, 
alter,  change,  or  extend  tbe  charter  of  the 
muoidpal  corporation,  mayor  and  council- 
men  of  Trc^)  It  would  seem  that  there  could 
not  have  been  a  more  effectual  amendment  of 
the  charter  If  the  act  of  1001  bad  expressly 
repealed  that  part  of  section  12  of  the  origin- 
al act  which  conferred  on  tbe  mayor  Juris- 
diction to  bear,  adjudge,  and  determine 
prosecutions  for  violations  of  the  by-laws 
and  ordinances  of  the  city.  There  can  be  no 
recondllatlon  of  the  two  acts  with  respect 
of  the  Jurisdiction  of  the  mayor  and  that  ot 
the  recorder's  court  By  the  original  act  the 
Jurisdiction  is  conferred  on  tbe  mayor.  By 
the  act  of  1001  the  recorder's  court  Is  created, 
and  the  exclusive  Jurisdiction  la  conferred  on 
It  of  all  offenses  against  the  by-laws  and 
ordinances  of  the  city,  and  the  presiding 
Judge  of  said  court — tbe  recorder — Is  an 
official  of  the  city,  and  a  distinct  individual 
from  the  mayor.  So  there  can  be  no  question 
that  It  was  Intended  by  the  enactment  of  the 
act  of  March  4,  1901,  to  take  away  from  the 
mayor  the  Jurisdiction  to  bear  and  determine 
prosecutions  for  violations  of  the  by-laws 
and  ordinances  of  the  corporation  and  to  es- 
tablish a  court  with  such  Jurisdiction  to  be 
presided  over  by  a  recorder.  And  we  think 
there  can  be  no  doubt  that  the  act  Is  In  effect 


an  amendment  of  the  charter  of  the  corpora- 
tion. Little  V.  State,  137  Ala.  659,  85  South. 
134,  State  V.  Rogers,  107  Ala.  444,  10  Soutb 
900,  32  L.  B.  A.  620;  Cobb  v.  Vary,  120  Ala. 
263,  24  South.  442 ;  City  Council  of  Montgom- 
ery  v.  BIrdsong,  126  Ala.  632,  28  South.  622. 

Tbe  L^slature  at  the  session  of  1903  pass- 
ed an  act  repealing  the  act  of  March  4,  1001, 
above  referred  to.  Tbe  repealing  act  was 
approved  October  6,  19(^  Loc.  Acts  1003, 
p.  612.  It  is  insisted  that  the  repealing  act 
was  enacted  In  violation  of  section  104  of 
the  Constitution,  which  provides  that  "the 
Le^slatnre  shall  not  pass  a  special,  private 
or  local  law  In  any  of  tbe  following  [31] 
cases,"  the  eighteenth  of  which  Is,  "Amending, 
confirming  or  extending  the  charter  of  any 
private  municipal  corporation,"'  etc  That 
the  act  of  October  6, 1008.  Is  a  local  act  with- 
in the  definition  given  of  a  local  act  In  section 
110  of  tbe  Constitution,  seems  too  plain  for 
argumentation.  Having  reached  the  con- 
clusion tbat  the  act  of  March  4,  1901,  Is  an 
amendment  of  the  charter  of  the  municipal 
corporation,  then.  If  tbe  act  of  October  6, 
1903 — tbe  repealing  act — Is  to  t^rate  as  an 
amendment  of  the  charter  of  the  corporation, 
It  seems  that  the  Insistence  tbat  It  was  not 
constitutionally  enacted  should  prevail. 
While  the  word  "amend,"  in  legal  phraseol- 
ogy, does  not  generally  mean  tbe  same  thing 
as  "repeal,"  "it  does  not  follow  that  amend- 
ments of  a  statute  may  not  often  be  accom- 
plished by  repeals  of  some  of  Its  parts,  and  In 
this  way  to  t>etter  the  condition,  and  change 
from  bad  to  better."  As  the  act  of  March  4, 
1001,  operated  as  an  am«idment  of  the  char- 
ter of  the  corporation,  and  thereby  became 
a  part  of  the  charter,  I  think  It  Is  consistent 
with  reason  and  entirely  logical  to  say  that 
an  act  repealing  the  act  of  1001  would  oporate 
as  an  amendment  of  the  charter  of  the  corpo- 
ration. This  view,  it  Is  omceded  in  the  ma- 
jority opinion,  finds  support  In  the  case 
of  Little  T.  Stat^  supra.  But  fbe  major- 
ity opInl<Hi  that  ease  is  overmled.  I  think  the 
case  asserts  sound  doctrine  and  should  stand 
as  authority. 

Hy  conclusion  Is  tbat  the  effect  of  tbe  act 
of  October  6,  1908,  In  r^ealli^E  the  act  of 
March  4, 1901,  would  be  to  amend  the  charter 
of  the  corporation,  and,  consequently,  that 
It  was  not  constltatlonally  enacted.  Bectltm 
104  of  tb»  Constitution.  Therefore  I  dlssoit 
from  the  Tlem  expressed  and  the  oonclnalon 
reached  by  nsj  Brethren. 

HARALSON,  J.,  concurs  In  tbe  faregolog 
opinion  of  DBNSON,  3. 


SL08CM9HEFFII1LD  STBBL  ft  IRON  CO. 

r.  JOHNSON. 
(SaprNoe  Court  of  Alabama.    July  B,  1800.) 

HiGHWATs— Obbtructiok— Rnatnm  of  Pai< 
VATR  Pkbsohb— iNjnNonon. 

The  owner  of  property  abutting  on  a  street, 
who  is  compelled  by  reaaon  of  the  dumping 
of  slmc  In  the  street  to  take  a  dzcoitous  route 
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along  otber  Btreeta  In  traTellog  between  bii 
property, 'is  oititled  to  InJnnctlTe  relief  u  mf- 
uruv  ipeclal  damagea  from  a  public  nuiaance. 

[Bd.  Notcu— For  caaea  in  point,  aee  vol.  26, 
Cent  Dig.  Hlghwara,  H  m  48S.] 

Appeal  from  Obancery  Court,  Jefferson 
Ck>unty;  A.  B.  Benners,  Chancellor. 

"To  be  ofBclally  reported." 

Suit  hy  C.  Atwell  Johnson  against  the  Slo»- 
Sheffleld  Steel  &  Iron  Company.  From  a  de- 
cree in  favor  of  complainant,  defendant  ap- 
peals. Affirmed. 

Tillman,  Grab,  and  Bradley  ft  Morrow,  for 
appellant  Oabanlas  ft  Weakley,  for  appellee. 

TTSON,  J.  This  is  the  case  of  a  bill  filed 
by  the  appellee  to  abate  a  public  and  private 
nuisance  arising  from  obstructing  streets  In 
the  city  of  Birmingham  by  dumping  therein 
Blag  from  a  furnace.  The  appellant  demui^ 
red  to  the  bill,  and,  the  demurm  being  over- 
ruled, this  appeal  is  prosecuted  to  levene  the 
decree  of  the  lower  court 

The  complainant  is  the  owner  of  a  blodK  of 
city  property,  wlilcb,  It  seema,  is  east  of  the 
alleged  obstructions  placed  in  the  streets  by 
the  appellant;  and  the  allegation  making  out 
the  public  nolsance  la  that  the  streets  are, 
and  long  have  been,  dedicated  to  public  nsea 
as  highways,  and  that  the  appellant  by  damp- 
ing slag  therein  totally  triiatructs  the  use 
thereof.  The  allegation,  to  g^ve  the  aiq;»ellee 
a  standing  in  court  to  have  this  public  nuis- 
ance abated.  Is  that  he  is  the  owner  ot  the 
pE«q>erty,  an  entire  square^  In  the  vlc^ty, 
and  that  the  obstructed  hl^waya  are  streets 
leading  from  his  property  to  the  dty  of 
Birmingham  and  are  the  direct  way  for 
travd,  and  that  by  the  obstructirais  he  is  de- 
prived of  the  use  of  this  direct  route  and  Is 
comp^ed  to  take  a  circuitooa  one  into  otber 
Btreeti  to  the  north  or  south  of  the  obstmc- 
U<mB.  It  is  conceded  that  the  facts  alleged 
make  out  a  public  nuisance,  and  the  only 
point  at  Issue  is  whether  th«y  show  such  a 
peculiar  Injury  to  the  complainant  below  as 
to  give  him  a  standing  in  court 

The  general  rule  is  that  a  private  Individ- 
ual, ^o  saff«n  no  damage  different  from 
that  sustained  by  the  public  at  large,  has  no 
standing  in  court  for  the  abatement  of  a 
public  nuisance;  but  if  he  sustains  an  in- 
dividual or  E^ecidc  damage  in  addition  to  that 
suffered  by  the  public,  he  may  sue  to  have 
the  same  abated  if  the  remedy  at  law  Is  In- 
adequate. BossOT  V.  Bandolph,  7  Port  23^ 
31  Am.  Dec.  712;  Ooinmbus  v.  Wltherow, 
82  Ala.  190.  S  South.  2S;  Oeor^etown  v.  Alex- 
andria Canal  Co..  12  Pet  (U.  S.)  91.  0  L. 
Ed.  1012;  3  Notes  U.  S.  Bep.  710;  State- 
of  Penn.  v.  Wheeling  B.  Co..  13  How.  (U.  S.) 
518-564,  14  L.  Bd.  249;  In  re  Debs,  158 
U.  S.  687  et  seq.,  15  Snp.  Ct  000,  89  U  Ed. 
1092;  Jones  v.  Bright  (Ala.)  87  South.  79. 
This  position  Is  not  denied,  but  it  is  insisted 
that  no  special  damage  Is  shown  In  this  case 
to  the  complainant  below,  and  that  if  such 
damage  Is  shown  the  remedy  at  law  Is  ade- 


quate in  a  suit  for  damages.  As  to  special 
damages,  the  rule  is  that  the  Injury,  to  be 
special,  most  he  one  d liferent  in  kind,  and 
not  mere  degree,  from  that  snfTered  by  the 
general  public  from  the  act  complained  of. 
Blgley  V.  Nunan,  58  CaL  408;  Crowley  v. 
Davis,  63  Gal.  461;  Decker  v.  B.  S.  &  N.  B. 
Co..  133  Ind.  493,  33  N.  R  319;  Gundlach  v. 
Hamm,  62  Minn.  42,  64  N.  W.  50;  High  on 
Injunctions,  {  689. 

The  situation  shown  by  the  bill  la  that 
the  nuisance  Is  the  obstruction  of  the  two 
streets  bounding  the  complainant's  block  of 
land  on  the  north  and  south,  and  extending 
directly  into  the  city  of  Birmingham;  the 
obBtructlon  being  two  blocks  distant  in  a 
westerly  direction  from  complalnant^B  prop- 
erly, and  compelling  all  travel  between  his 
property  and  the  city  to  take  a  circuitous 
route  north  or  south  of  the  two  obstructed 
streets  into  other  streets  leading  into  the  city, 
instead  of  pursuing  the  direct  course  along 
Second  and  Third  avenues,  which  are  tba 
obstructed   streets.    So   tiie  question  ia 
whether  forcing  the  owner  of  land  oat  of 
bis  direct  public  street  or  road  Into  a  circui- 
tous route  In  his  commerce  and  Intercourse 
with  the  outside  world  Is  a  peculiar  or  sp^ 
clal  injury  to  him,  not  suffered  by  the  general 
inhabitants  of  the  state,  county,  or  dty. 
Spencer  v.  London  &  BirmtDgham  Oo.,  8  81m. 
198.  The  statement  of  the  prc^tosition  seems 
to  give  the  affirmative  answer  to  the  inqidry. 
If  the  direct  and  usual  route  of  travel  may 
be  obstructed,  tbere  could  certainly  be  no  rea- 
son why  the  Indirect  routes  might  not  also  be 
closed  one  by  one,  until  the  lawful  and  crim- 
inal inva^n  ot  public  roads  put  the  nttfoi^ 
tnnate  owner's  prtq^er^  in  a  cul-de-eoiv 
compelling  a  day's  time  instead  of  n  few 
moments  of  time,  In  goli^  to  business,  chnrdi, 
or  maricet  An  Individual  might  be  entirely 
inclosed,  and  the  value  of  his  propoty  de- 
stroyed, without  affecting  the  pubUc.  The 
injury  Is  thus  clearly  Individual  and  spedal. 
In  the  case  of  State  of  Penn.  t.  Wheeling 
Bridge  Co.,  18  How.  CO.  B.)  618;  14  L.  Bd. 
249,  the  state  of  Fennaylvanla  entirely  as  an 
individual  filed  Its  bill  to  abate  the  obstruc- 
tion by  a  bridge  of  a  public  waterwi?  in  the 
state  of  Virginia  which  Intof  ered  witti  the 
general  commerce  and  travel  feeding  Ito  con- 
necting railroads  and  canals;  and  aft«' 
elaborate  consideration  relief  was  granted  on 
the  ground  that  the  bridge,  though  a  public^ 
was  also  a  private,  nuisance,  tm  account  of 
the  special  injury  to  the  complainant  llliere 
can  be  no  question  that  the  obstruction  of  a 
route  of  communication  with  the  public  com- 
munity enjoyed  by  a  property  owner  is  a 
private  or  special  injury,  although  it  may  he 
at  the  same  time  a  public  nuisance,  entitling 
the  injured  party  to  appeal  to  a  court  of 
chancery  for  protection  If  the  injury  la  sub- 
stantial, and  the  remedy  at  law  Is  not  ade- 
quate.  18  How.  (U.  S.)  667.  14  U  Ed.  269; 
Jones  V.  Bright.  (Ala.)  87  South.  79. 

The  only  question,  then,  la  whether  or  not 
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the  obstnictlon  of  tbe  streets  In  this  case 
could  be  telly  and  adequately  remedied  by 
an  action  at  law  for  damages.  Tbls  question 
seems  to  be  precisely  decided  In  the  case  of 
18  How.  662,  14  L.  Ed.  267.  where  tbe  eonrtt 
speaking  of  tbe  obstmctlen  of  a  public  water* 
way  changing  tbe  line  of  transportation  over 
tbe  complainant's  railroads  and  canals,  says: 
*T1i1b  Injury  Is  of  a  character  for  which  an 
action  at  law  could  afford  no  adequate  re- 
dress. It  is  of  dally  occurrence,  and  wonld 
require  numerous,  If  not  dally,  pn»ecntions 
for  tbe  wrong  done;  and  from  tbe  nature 
of  that  wrong  the  compensation  could  not  be 
measured  or  ascertained  with  any  degree  of 
precMfUL  Tbe  effect  [of  the  Injury]  would 
be,  If  not  to  reduce  the  tolla  m  tbeae  lines 
of  transportation,  to  prevent  ttielr  Inter- 
course with  tbe  Increasing  business  of  the 
country."  fThe  obstructkm  of  Uie  streets 
In  this  lutaoce  Is  eontinulng,  but  may  be 
temporary  or  permanent,  and  the  Injury  to 
the  complainant,  whether  embracing  the  prea* 
mt  or  ptoapectlTe  Injury  to  lil>  proper^,  Is 
entirely  Incapable  ot  any  precise  measure- 
ment These  otwtructlona  might  direct  the 
line  of  cl^  development  away  ftom  the 
plaintiff's  pn^>erty.  Thue  Is  thus  no  full, 
adequate,  and  complete  runedy  open  to  Oa 
plaintiff  f«>r  bla  individual  Injury,  save  in 
this  court  Boberts  v.  Mathews,  187  aU. 
D2&,  84  Soutb.  624,  97  Am.  St  Bep.  6«:  Osb- 
bell  V.  WilHams.  127  Ala.  820^  28  South.  406; 
Whaley  v.  WUson.  112  Abu  627,  20  South. 
022;  Jones  v.  Bright  (Ala.)  87  South.  7ft; 
City  of  Geoivetown  v.  Alexandria  Co.,  12 
Pet.  (D.  &)  98,  9  LlOd.  1012;  State  at  Fenn. 
V.  W.  B.  Oo.,  18  How.  (U.  S.)  607.  14  U  Dd. 
269;  Stetson  v.  Faxon.  81  Am.  Dee.  128, 
and  note;  Sampson  v.  Smlfli,  8  9Sm.  2^; 
Spencer  v.  London  ft  B.  Oo.,  8  81m.  198. 

There  was  no  error  In  tbe  decree  of  the 
lower  court  and  therefore  It  Is  affirmed. 
AH  tbe  Justices  coicur,  except  WBAKTiWY, 
a  J.,  not  Bitting. 


HATBS  V.  JASFBB  LAND  00.  et  a1. 
(Snpreme  Oourt  of  Alabama.   June  80^  1B0&) 

1.  RnonVEBa— AFFOinTHIHT— SlQUESTBATION. 

Th«  power  to  appoint  a  receiver  and  seques- 
trate property  will  be  exercised  with  great  cau- 
tion, and  only  where  it  appears  that  without  It 
plaintiir  will  sustain  Irreparable  loss. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42; 
Cent  Dig.  Beoelvers.  »  14.  21-28.] 

2.  Saicb  —  APFOiKTHinr  Birou  Dkokbb  oh 

Merits  , 

To  Justify  tlie  appointment  ot  a  receiver 
in  limine  before  the  decree  on  the  merits  of  the 
bill,  It  must  appear  that  there  la,  first,  a  reason- 
able probabllitv  that  complainant  will  succeed 
ultimately  in  obtaining  the  general  relief  sought, 
and,  second,  imminent  danger  to  the  property, 
the  subject  of  tbe  suit. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  S§  24-28.] 

8.  Sake— Othbb  Behbdibs. 

A  receiver  should  not  be  appointed  at  any 
Stage      ths  proceedings,  if  any  other  ranedy 


would  afford  adequate  prateeUon  to  the  mpU- 
caut. 

[Ed.  Note. — For  cases  Iq  point,  see  voL  42, 
Gent  Dig.  Receivers,  {  12.] 

4.  SAHB— COBFOSATIOIIS— DiBEOTOBS  ARD  OT- 

TI0EB8— Misapvbopbiahon  or  Assets— Ap- 

POINTUENT  OF  BBCEIVEB. 

The  fact  that  the  directors  and  officers  of  a 
corporation  are  fraudulently  misappropriating 
the  assets  thereof  does  not  alone  constitute 
ground  for  the  appointment  of  a  receiver;  for. 
If  such  directors  and  officers  are  solvent,  they 
can  be  invnght  to  an  accounting,  which  will 
afford  complete  relief,  and  Is  therefore  an  ade- 
quate remedy. 

[Ed.  Note.— For  cases  In  point,  see  vol.  42, 
Cent  Dig.  Reoetvers,  {  12;  voL  12,  Osnt  Dig. 
Oorporattons,  I  USa] 
6.  Sahx. 

That  the  president  of  a  corporation  pur- 
chased the  majority  of  the  stock*  thereof  with 
Its  funds,  in  violation  of  his  trust  as  president, 
thus  giving  the  corporation  the  option  of  hold- 
ing bun  to  an  accounting  for  the  misapproprl- 
ation  of  Its  funds,  or  ratifying  his  transaction 
and  claiming  the  aharee  of  stock  so  purdiaaed, 
would  not  authorise  a  court  to  appoint  a  re- 
ceiver at  dw  Instance  of  a  minority  stodcholder ; 
the  remedy  by  accounting  beli^  adequate. 

[Ed.  Note. — For  cases  In  j^oiat,  see  vol.  42, 
Oent  Dig.  Beoelvers,  {  12.] 

Appeal  from  Ohancery  Oourt;  WaDcer 
Oonnty;  Alfred  H.  Benners,  Chancellor. 

"To  be  officially  reported." 

Bill  by  J.  H.  Hayes  agataiat  tilie  Jasper 
Land  Company  and  otb^  From  an  order 
refusing  to  appoint  a  recelvw,  complainant 
appeals.  Affirmed. 

London  &  London,  for  appellant  Davis 
&  Flte  and  E.  H.  Cabanfss,  for  appellee. 

DOWDELL,  J.  Tbe  bill  In  tbls  case  Is  by 
a  mlnorl^  stockbold^,  and  In  which  tbe  cor- 
pmaticMi  and  Its  president  are  made  respond- 
«its.  The  purpose  of  tbe  bill  Is  to  require  an 
accounting  by  tbe  respondent  Mnsgrove,  the 
president  of  tbe  ccnriMratlon,  for  certain  al- 
leged dealings  and  transactions  by  him  as 
sucb  ofUcet,  and  the  bill  also  pr^s  for  tbe 
appointment  of  a  receiver  for  tbe  re^wndoit 
corporation,  and  Is  accompanied  by  a  petition 
to  the  chancellor  for  such  appointment  On 
the  hearing  of  tbls  petition' tbe  chancellor  re- 
fused to  appoint  a  rec^v^,  and  it  Is  from 
this  order  refusing  to  aiq>olnt  tiut  tbe  prea* 
«at  appeal  Is  prosecuted. 

The  eqnl^  of  the  bill,  and  the  right  of  the 
complainant  as  a  minwlty  stockholder  to  file 
the  same,  are  questions  that  we  need  not  con- 
aiAer.  Tbe  chancellor.  In  bis  opinion  accom- 
panying tiie  decree,  upheld  the  equity  In  the 
bill,  and  there  la  no  contention  by  counsel  for 
appellees  that  tbe  ruling  of  the  cbancdior  in 
denying  the  petltlfm  tat  a  recelw  should  be 
here  cmsldered  with  reference  to  these 
questions,  but  solely  with  references  to  tbe 
question  of  any  necessity  for  a  receivership, 
oa  the  focta  as  presented  by  tbe  petition, 
bill,  answer,  and  affidavits,  on  which  tbe  ap- 
plication for  tbe  appointment  of  a  receiver 
was  heard. 

Tbe  bill,  as  amended,  avers  that  of  the 
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4.900  oatstandlng  ehares  of  the  capital  stock 
of  the  Jasper  Land  Company,  the  complain- 
ant owns  22^  shares,  having  purchased  the 
same  on  the  2d  day  of  September,  1900;  that 
the  respondent  Musgrore  has  controlled  the 
afTalrs  of  the  land  company  since  the  29th 
day  of  April,  1901,  owning  or  controlling  over 
4,700  shares  of  said  capital  stock;  that  he 
has  abased  his  control  of  said  corporation 
and  his  trust  as  vice  president  and  general 
manager,  and  later  as  president;  that  he  has 
loaned  to  himself,  and  to  companies  owned 
and  controlled  by  him,  large  sums  of  money 
belonging  to  the  land  company;  that  he  has 
called  stockholders*  meetings  without  notice, 
and  has  presented  and  had  allowed  by  the 
stockholders  and  directors  unfounded  claims 
and  demands  against  the  land  CfHnpany;  that 
on  September  13, 1906,  be  procured  to  be  de- 
clared a  dividend  of  $29l60  per  share  of  the 
stock  of  the  land  company,  which  was  paid 
out  of  the  capital  assets  of  the  company; 
that  be  has  taken  and  Is  now  taking  from  the 
treasury  ezcesslre  snms  in  the  form  of  sala- 
ries and  expenses;  that  he  is  In  the  absolute 
control  of  the  said  land  company,  and  of  Its 
money  and  assets;  and  that,  unless  the  same 
Is  taken  from  him  and  protected  by  a  court 
of  equity,  he  will  continue  to  appropriate  the 
same  to  his  own  use,  under  Tarlons  guises 
and  devices,  whtc^  would  make  It  difficult, 
if  not  impossible,  to  trace  and  recover  the 
same.  It  is  not  averred  In  the  bill  that  either 
Masgrove  or  the  respondent  corporation  are 
Insolvent  The  bill  further  shows  that  the 
defendant  corporation  has  a  board  of  direct- 
ors and  officers  that  have  the  management 
and  control  of  Its  business  and  afTalrs,  and  It 
Is  not  denied  that  these  officers  are  admin- 
istering the  busing  purposes  of  the  corpora- 
tion, though  It  is  charged  that  the  board  of 
directors  are  under  the  domination  and  con- 
trol of  the  said  Musgrove,  and  that  through 
his  mismanagement  and  fraud  the  corpora- 
tion will  ultimately  be  destroyed.  The  an- 
swer of  Mnsgrove  denies,  circumstantially 
and  in  detail,  the  various  charges  of  fraud 
and  mismanagement,  and  avers  tliat  he  Is 
perfectly  solvent  and  able  to  respond  In  any 
amount  that  may  be  found  to  be  due  to  the 
land  company  upon  any  of  the  charges  set 
forth  In  the  bill.  He  offers  to  come  to  an  ac- 
counting with  the  company  and  pay  what- 
ever may  be  fonnd  to  be  due  from  him  to 
the  company.  It  Is  further  alleged  In  his  an- 
swer that  both  be  and  the  land  company  are 
entirely  solvent  It  is  also  averred  upon  in- 
formation end  belief  that  the  complainant  Is 
not  the  bona  fide  owner  of  the  22%  shares 
claimed  by  falm,  but  that  the  transfer  to  him 
was  merely  colorable,  In  furtherance  of  a 
conspiracy  to  harass  the  respondent  Mas- 
grove  by  bringing  this  suit  The  answer  of 
the  land  company  adepts  the  answer  of  Mus- 
grove. 

The  general  rule  la  well  established  that 
the  power  to  appoint  a  receiver  and  seques- 
trate property  will  be  exercised  with  great 


caution,  and  a  resort  to  this  remedy  can  only 
be  had  In  extreme  cases,  and  where  It  ap- 
pears that  without  It  the  plaintiff  will  sustain 
irreparable  los&    Alderson  on  Receivers,  { 
49;  High  on  Receivers  (3d  Ed.)  H  18,  19; 
Randle  v.  Carta-,  62  Ala.  95;  Ft  Payne 
Furnace  Co.  v.  Iron  Co.,  96  Ala.  472,  11  SontH. 
439.  88  Am.  St  Bep.  109;  Ensley  Dev.  Com- 
pany V.  Powell  <Ala.)  40  South.  137;  GUreatb 
T.  Union  Bank  &  Trust  Company,  121  Ala. 
204,  25  South.  581.  Another  principle  of  law. 
which  seems  to  be  as  well  settled,  is  that,  to 
Justify  the  appointment  of  a  receiver  in  lim- 
ine before  the  decree  upon  the  merits  of  tbe 
bill,  two  grotiods  must  appear:  First,  a  rea- 
sonable probability  that  the  complainant  will 
succeed  ultimately  In  obtaining  the  gen- 
eral rtilef  sought;  second,  Immlnoit  danger 
to  the  property,  the  subject  of  the  suit.  3 
Pomeroy's  Equity  Jurisprndoice  (2d  Bid.} 
1331;   Ashnrst  T.  Lehman.  86  Ala.  370.  5 
South.  731;  Bank  of  Florence  v.  U.  S.  Sav- 
ings &  Loan  Company,  104  Ala.  297,  16 
South.  110;  Warren  v.  Pitts,  114  Ala.  68.  21 
South.  404j  Pollard  v.  Fertllhser  Company. 
122  Ala.  418.  25  South.  169.   Again,  a  receiver 
should  not  be  appointed  at  any  stage  of  the 
proceedings  if  any  other  remedy  will  afford 
adequate  protection  to  tbe  party  applying. 
Tl{ompson  v.  Tower  Manufacturing  Com- 
pany. 87  Ala.  T8&,  6  South.  928;  Word  r. 
Word,  90  Ala.  81,  7  South.  412;  Etowah 
Mining  Company  t.  Wills  Valley  Mining 
Company.  106  Ala.  497. 17  South.  522;  Bridge- 
port Dev.  Company  v.  Trltsch,  110  Ala.  274, 
20  South.  16;  Boman  t.  Woolfolfc,  98  Ala. 
219, 13  South.  212. 

It  has  been  ruled  by  this  court  that  tbe 
fact  that  the  directors  and  officers  of  a  cor- 
poration are  fraudulently  misappropriating 
the  assete  of  the  company  will  not  alone  of 
Itself  constitute  ground  for  the  appointm«it 
of  a  receiver.  If  they  are  solvent  they  can 
be  brought  to  an  acounttng,  which  will  afford 
complete  relief  and  Is  therefore  an  adequate 
remedy.  Brlarfleld  Iron  Works  v.  Fostw,  54 
Ala.  622;  Alabama  Coal  &  Coke  Company 
V.  Shackelford,  137  Ala.  224,  34  South.  833. 
97  Am.  St  Bep.  23;  Donald  v.  Export  Com- 
pany (Ala.)  88  South.  841.  The  facts  In  the 
case  before  us  are  much  like  the  facte  in  tbe 
case  of  Alabama  Coal  St  Coke  Company  v. 
Shackelford,  supra,  and  clearly  distinguish 
the  case  at  bar  from  that  of  Morris  v.  Elytoa 
Land  Company,  125  Ala.  263,  28  South.  613. 
Without  more,  on  the  facte  here  presented, 
we  might  safely  rest  the  determlnaUon  of 
this  case  on  thp  principles  stated  in  the  case 
of  Ckial  &  Coke  Company  t.  Shackelford, 
supra,  and  hold  on  the  authwlty  ot  that  case 
that  no  sufficient  reason  or  necessity  exists 
for  the  appointment  of  a  receiver  In  this  case 

It  Is  Insisted  by  counsel  for  appellant  in 
argument  that  the  respondent  Musgrove  pur- 
chased the  majority  of  the  stock  held  and 
claimed  by  him  In  the  respondoit  corporation 
with  funds  of  the  defendant  comiuny.  that 
In  BO  doing  be  violated  his  trust  as  president 
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of  the  corporation,  and  that  this  gives  to  the 
benefidaiT  corporation  the  option  of  holding 
lilm  to  an  accoontlng  for  the  mlsappit^rlatlon 
of  the  companT'B  fnnda,  or  of  ratifying  his 
tnuuactltm  and  claiming  the  shares  of  stock 
In  tile  defen^nt  company  so  purchased.  The 
Inslatrace  bi  argument  hj  connsel  is  th^ 
made  that  the  exorcise  the  benefldary 
coTpwatkm  ot  the  option  to  claim  the  stock 
-would  put  into  the  ownwshlp  of  the  cwpora- 
tton  a  majwitjr  of  its  own  stock,  which 
wonUl,  of  necessitjrt  tmder  the  law,  destroy 
corporate  existence.  It  is  conceded  by  coun- 
sel tor  an^elUmt  that  the  corporation  would 
not  have  the  right  to  go  into  the  market  and 
purchase  its  outstanding  capital  stock.  This 
bdng  true,  It  la  hardly  to  be  supposed  that  a 
court  of  equity*  In  such  a  case  as  the  one  be- 
fore ns,  wb&te  a  complete  remedy  is  afforded 
by  having  an  accounting  bom  the  delinquent 
trustee,  would  lend  Its  ^d  at  the  instance  of 
a  min<Hrity  stockholder  to  an  act  of  felo  de 
se  by  the  corporation  in  the  application  of 
the  equitable  doctrine  of  the  right  cf  eiecU<m 
of  a  beneficiary  under  ordinary  ccmdlttons 
and  drcumstancee.  The  argument  is  Ingen- 
ious, but  we  think,  unsupported  by  sound 
reasoning. 

We  concur  In  the  conclusion,  reached  by 
the  chancellor,  that  the  facts  in  the  case  do 
not  justify  the  appointment  of  a  receiva*; 
and  his  decree  will  be  afilrmed. 

Affirmed. 

HABAL80N,  SIBfPSON,  and  DBNSON. 
JJ.,  concur. 


KNIGHT  T.  STATB. 
(Sapreme  Court  of  Alabama.  Jnlj  6,  1906.) 

1.  Gbuinal  Law— Rkcobd— Abhaignmbwt. 

A  Judirnient  convicting  defendant  of  em- 
bezzlement  recited  that  defendant*  belnir-  ar- 
raipied  on  the  indictment,  for  his  plea  thereto 
said  that  be  was  not  guilty,  wbeieupon,  iHsne 
befnjF  joined  on  the  plea,  and  the  jnry  having 
found  defendant  guilty  it  was  adjudged,  etc. 
^e  bill  of  exceptions  showed  that  defendant 
was  arraigned  by  the  .solicitor  reading  the  in- 
dictment to  the  Jury  In  the  preflenct>  of  defend- 
ant, after  both  had  announced  reidy  for  trial 
and  a  jnry  had  been  selected,  whereupon  da- 
fendanrs  counsel  annonnced  to  the  Jury  (n  the 
presence  of  defendant  in  uvea  coort  that  the  de- 
fendant pleacted  not  guilty.  Beld,  that  the  rec- 
ord sufficiently  showed  defendant's  arrai^ment 

2.  iHDICTinCNT  AND  IMFOBMATION— VARIANCE. 

An  indictment  for  embezzlement  alleged 
the  name  of  the  person  whose  money  was  claim- 
ed to  have  been  embezzled  as  "H.  G.  Kilgore," 
while  the  proof  showed  that  his  name  was 
"Howell  Oreen  Kilgore."  He  testified  that 
such  was  his  name,  and  that  his  initials  were  H. 
G.,  that  be  signed  checks  and  received  mail  by 
the  name  of  "H.  G.  Kilgore."  and  that  his  letter- 
heads were  so  printed.  Had,  that  the  variance 
was  not  a  material  one,  bo  as  to  entitle  def ml- 
ant  to  a  general  charge,  as  provided  by  Code 
1896,  I  4333. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
OenL  Dig.  Indictment  and  Information,  H  551- 
555.] 


8.  EuBKzzuarBNT  —  Blbubnts  or  OimNSB-— 

Issues  and  Proov. 

The  first  count  of  an  indictment  for  em- 
beralement  alleged  that  the  property  embezzled 
was  "fifty  dollars,  lawful  money  of  the  Unitel 
States  of  America,"  and  the  second  count  cbar- 

Sed  only  that  it  was  "money  to  the  amonnc  of 
fty  dollars."  There  was  no  proof  to  sustain 
the  allegation  In  the  first  count  as  to  the  kinU 
of  money,  and  there  was  neither  allegation  in 
the  second  count  nor  proof  that  the  money 
therein  referred  to  was  of  any  value.  Held, 
that  such  defects  were  fatal  to  a  conviction,  and 
Mitltled  accused  to  the  jgeneral  charge  In  his 
favor. 

[Bd.  Note. — For  cases  in  point,  see  vol  18, 
Cent.  Dig.  Embezzlement,  §S  42-45,  55,  58.] 

4.  Saug— Venue — Questions  tob  Jubt. 

Where,  in  a  prosecatloo  for  embezzlement, 
evidence  showed  that  the  money  was  delivered 
to  defendant  in  C^  county,  to  be  cnrrlod  to  T. 
county  and  there  deposited  in  a  bank,  and  that 
h«  did  deposit  a  portion  of  the  money  in  sncb 
bank,  the  embezzlement  as  a  matter  of  law 
could  not  be  said  to  have  been  conmiitted  in  O. 
connty. 

5.  BUBEZZLEUKNT— GoiOIOn  CABBIBB. 

Where  prosecutor  was  acenstomed  to  de- 
liver money  to  defendant,  a  mall  carrier,  to  be 
carried  from  prosecutor's  place  of  business  to 
and  deiHwited  in  a  bank  In  another  county,  for 
which  prosecutor  paid  defendanc,  and  defend- 
ant emoezzled  a  portion  of  the  money,  such 
facts  were  insufficient  to  constitute  defendant  a 
common  carrier,  so  that  a  ebaixe  that  from  the 
time  the  money  was  deposited  with  bim  by 
prosecuting  witness  It  became  the  mtmey  of  the 
bankt  was  pnqwr^  refused. 

Appeal  from  Circuit  Court;  Coosa  County ; 
A.  H.  Alston,  Judge. 

"To  be  officially  reported." 

Jim  Knight  was  convicted  of  embezzlement, 
and  be  appeals.   Reversed.  - 

The  Judgment  of  the  court  Is  as  follows: 
"April  18,  190a  On  this  day  came  W.  B. 
BoUIng.  soUdtor  of  the  Fifth  Judicial  circuit 
of  Alabama,  and  also  comes  the  defendant 
in  his  own  proper  person  and  by  his  at- 
torney, and  being  arraigned  upon  said  ln> 
dictment  and  for  bis  plea  thereto  the  de- 
fendant says  that  he  Is  not  guilty.  Issue  b» 
ing  Joined  upon  said  plea,  and  after  hearing 
the  evidence,  thereupon  came  a  Jury,  etc, 
wtio  upon  their  oaths  say:  'We,  the  Jury, 
find  the  defendant  gollty  as  charged  in  the 
indictment'  It  is  therefore  considered  and 
adjudged  by  the  court  that  the  defendant, 
Jim  Enl^t»  is  gnlliy  as  charged  In  the  In- 
dictment, and  the  state  of  Alabama,  for  the 
use  of  Coosa  county,  have  and  recover  of 
Jim  Knight  the  cost  of  thla  prosecution,  for 
which  let  execution  issue.  Again,  on  this 
18th  day  of  April  into  open  court  comes  the 
defendant,  Jim  Knight,  in  bis  own  proper 
person.  Being  asked  by  the  court  if  he  has 
anything  to  say  why  the  sentence  of  the  law 
should  not  now  be  pronounced  upon  him, 
says  nothing.  It  Is  therefore  conaldered." 
etc.  The  bill  of  exertions  contains  the  foi- 
lowtaig:  "The  d^ndant  was  analgned  In 
the  fbllowlng  manner:  The  state  announced 
rea^  fOr  trial,  and  the  defendant  announced 
ready  for  trial,  and  after  the  Jnry  had  been 
selected  and  impaneled,  the  solicitor  read  the 
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Indictment  to  the  jury  In  the  presence  of 
the  defendant,  and  the  defendant's  counsel 
announced  to  the  Jury  In  the  presence  of  the 
defendant  In  open  court  that  the  defendant 
pleads  not  guilty.  The  defendant  raised  do 
objection  to  the  manner  of  this  arraignment, 
or  any  of  the  preliminary  proceeding  had  In 
this  cause."  The  evidence  showed  that  KU- 
gore  paid  defendant  18  cents  for  taking  fl63 
for  him  from  his  place  of  business  at  Weo- 
gufka,  In  Coosa  county,  to  the  Merchants' 
&  Planters'  Bank  at  Sylacanga,  in  Talladega 
county,  to  be  deposited  In  said  bank  to  the 
credit  of.  Kilgore,  and  that  he  deposited  only 
$110  In  money  and  a  93  check.  It  farther 
appeared  from  the  erld^ce  that  the  defend- 
ant was  a  mall  carrier,  and  that  he  received 
from  Kilgore  compensation  on  several  oc- 
casions for  canylng  mooer  to  Sylacavga  and 
d^Kwtting  It 

The  court  at  the  conclnslon  of  &e  testl* 
mony  gave  the  general  affirmative  charge  to 
the  state,  and  refosed  like  charges  for  the 
defendant.  Defendant  also  requested  char- 
ges requiring  the  jury  to  believe  that  the 
offense  was  couunltted  In  Coosa  county  be- 
fore conviction,  and  also  charges  reqnlrlng 
an  acquittal  of  defendant  if  they  had  a 
reasonable  donbt  as  to  whether  the  crime 
was  committed  In  Ooosa  or  Tallad^  county. 
Charge  9  was  as  follows:  "I  charge  you 
that  If  you  believe  from  the  evidence  In  this 
case  that  the  defendant  was  In  the  habit 
and  had  been  regularly  engaged  to  carry 
money  by  Kilgore  to  the  bank  at  Sylacauga 
and  deposit  It  In  Kllgore's  name  subject  to 
draft,  and  that  the  mon^  described  In  the 
indictment  was  delivered  to  him  In  this  way 
and  for  this  purpose,  that  the  transaction 
would  constitute  the  defendant  the  oomnum 
carrier,  and  from  the  time  the  money  was 
delivered  to  the  defendant,  to  be  delivered  to 
the  bank,  the  money  was  the  property  of  the 
bank,  and  the  defendant  could  not  be  con- 
victed as  charged  in  the  Indictment"  This 
charge  was  refused. 

D.  H.  Riddle,  for  appellant  Mass^  Wil* 
wHit  Atty.  G^,  for  the  State. 

SIMPSON,  J.  The  defendant  In  this  case 
was  convicted  under  an  Indictment  charging 
embezzlement  No  demurrer  was  Interposed 
to  the  Indictment  nor  any  supposed  defects 
brought  to  the  attention  of  the  court  In  any 
legal  way.  Code  1896,  S  4805;  10  Bncy. 
PI.  &  Pr.  564.  The  record  sufflclaitly  shows 
a  continuous  proceeding  and  the  presence  of 
the  defendant  throughout  the  trial.  Sud- 
duth  V.  State  (Ala.)  27  South.  487.  The  ar- 
raignment Is  also  sufQclently'  shown.  Fer- 
nandez &  White  V.  State,  7  Ala.  51L 

It  is  claimed  that  there  Is  a  variance 
between  the  allegations  In  the  Indictment 
and  the  proof,  In  that  the  Indictment  gives 
the  name  of  the  person  whose  mon«y  Is 
allied  to  have  been  embezded  aa  "H.  Gt. 


Kilgore,"  while  the  proof  shows  bis  name 
was  "Howell  Green  EUgore."  Kilgore  testi- 
fied himself  that  his  name  was  H.  G.  Kilgore, 
and  on  cross-examination  stated  that  his 
name  was  Howell  Green  Kilgore ;  that  people 
called  him  "Howell" ;  that  his  Initials  were 
"H.  G.";  that  be  signed  checks  and  receiv- 
ed mall  by  that  name ;  that  people  who  knew 
his  name  called  blm  "Howell",  and  those  who 
did  not  called  him  "H.  G.";  and  that  his 
letterheads  were  printed  "H.  Q.  Kilgore." 
There  was  no  dispute  as  to  the  Identity  of 
the  party,  and  this  court  "is  satisfied  that 
no  injury  resulted  therefrom  to  the  def^d- 
ant"  This  was  not  such  a  variance  aa  to 
entitle  the  defendant  to  the  general  charge. 
Code  1890,  S  4333;  State  v.  Rook.  42  Kan. 
419,  22  Pac.  .626;  State  v.  Fladc,  48  Kan. 
146,  29  Pac.  671 ;  Franklin  t.  State,  87  Tex. 
Gr.  B.  812,  S9  S.  W.  680;  Thompson  v.  State, 
48  Ala.  16S;  Franklin  v.  State,  52  Ala.  414; 
Lyon  V.  State.  61  Ala.  224;  Lowe  v.  Btata, 
134  Ala.  154,  82  South.  278:  Crittenden  t. 
State,  184  Ala.  146,  82  South.  278. 

The  first  count  in  the  Indictm^t  allies 
that  the  property  embezzled  was  "fifty  dol- 
lars, lawful  money  of  the  United  States  of 
America,"  and  the  second  count  alleges  only 
that  It  was  "monef  to  tiie  aoioant  of  fifty 
dollars."  There  was  no  proof  to  sustain 
the  allegation  in  the  first  count  to  the 
kind  of  money;  and  there  was  no  all^atlon 
in  the  second  count  and  no  pnxnf  ttiat  the 
mon^  therein  referred  to  was  of  any  Talna 
These  being  the  facts  of  the  case,  the  court 
erred  In  giving  tiie  gaieral  charge  In  ftiTor  of 
the  state  and  In  refoshig  the  general  <diaige 
In  twcx  of  the  defendant  Bnmey  v.  States 
87  Ala.  80,  0  South.  891.  For  another  rea- 
son it  was  error  to  give  the  general  duige 
for  tlK  state,  to  wit :  The  evidence  sbowed 
that  the  mott^  was  ddlvNed  to  llie  defend- 
ant In  Coosa  county  to  be  carried  to  Talla- 
dega county,  and  that  the  BKoef  wbldi  lie 
did  deposit  was  carried  to  and  deported  In 
the  bank  in  Talladega  county.  The  court 
could  not  say  as  a  matter  of  law  tliat  the 
embeeslement  took  place  In  Ooosa  county. 
Henderson  t.  State,  129  Ala.  104,  29  South. 
799. 

Without  going  spedflcally  into  an  examina- 
tion of  each  charge  refused,  it  Is  sufficlait 
to  say.  In  connection  with  what  has  already 
been  said,  that  in  order  to  sustain  a  con- 
viction in  this  case  the  burden  was  on  the 
state  to  show  that  the  property  described 
in  the  Indictment  was  embezzled  In  Coosa 
county.  The  facts  detailed  In  the  evidence 
did  not  constitute  the  defendant  a  common 
carrier,  and  the  charge  based  on  ttiat  theory 
was  properly  refused. 

The  judgment  of  the  court  ia  reversed,  and 
the  cause  remanded. 

WEAKLBT,  0.  J.,  and  HARALSON  and 
DUNSON,  33^  concur. 
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an  Lft.) 

No.  16.011. 

DOULLUT  V.  SMITH  et  aL 

In  re  SMITH  et  al. 

(Supreme  Omrt  of  Lonisiaiia.    Jane  ^  1006. 
Behearing  Doiied  Jane  SO,  1906.) 

1.  AFFUI<-^T7XIflDIOnONAI.  AUOUNT. 

The  appellate  court  properly  determines 
the  Question  of  its  Jurisdiction,  Quoad  the 
amount  in  disfpute,  from  the  facta  disclosed  hj 
the  transcript  In  the  particular  ease  nndv 
consideration. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  2, 
dent.  Dig.  Appeal  and  Error.  {98.] 

2.  Saub— BxviBW, 

Where  an  exertion  of  no  cause  of  action 
Is  tried  with  the  merits  in  the  district  court, 
without  objection  on  the  part  of  the  defendant, 
who  obtains  jndgment  on  the  merits,  and  prays 
for  no  amendment  on  the  appeal,  the  ai^llate 
court  properly  hears  the  case,  as  It  was  heard 
In  the  district  court,  on  the  merits. 
8.  Taxation— Tax  Dud— QcjBnnQ  Titl^ 

Where,  in  a  snit  to  obtain  possession  under  a 
title  derived  from  a  tax  sale  and  for  the  quieting 
of  such  title,  the  defendant  alleges  the  nullity 
of  the  sale  by  reason  of  the  prior  payment  of 
the  tax  for  which  It  was  made,  and  also  al- 
leges that  the  vendor,  under  whom  the  plaintiff 
dalma,  In  acquiring  his  alleged  title,  intended 
to  redeem  the  prop^ty  tor  bu  (defendant's)  ac- 
count, there  is  no  such  inconsistency  of  alien- 
tlon  as  to  estop  the  defendant  from  proving  the 
nnllity  of  the  tax  sale. 

PrOTosty,  J.,  dissenting. 

^Uabus  by  the  Court) 

Oertlorarl  to  Conrt  of  Appeal,  Pariah  of 
Orleana. 

Actum  Iqr  UOton  P.  Donllnt  agalnat 
IjOQlsa  Smith  and  others.  Judgment  for  de- 
fendants waa  rereraed  t^  the  Conrt  of  Ap- 
peal, and  the7  appl7  fw  certiorari  or  writ 
of  review.  Reversed  and  judgment  of  tiie 
dlatrlct  court  affirmed. 

A.  K.  &  O.  S.  LivaudaU,  for  appUcanta. 
James  WUklnaon  and  John  Dymond,  Jr.,  for 
nq>ondent 

Statement  of  the  Case. 

MONROB.  J.  Plaintiff,  claiming  (throngb 
Haspel  &  DavlB,  who  acquired  from  H.  O. 
Hmitlngton,  adjndlcatee)  nnder  a  tax  title 
resulting  from  a  sale  made  Jane  15,  If^ 
for  the  taxes  of  1893  and  1894.  brings  tbla 
suit  against  the  defendants,  as  the  former 
owners  of  the  property  sold,  alleging  that 
the  period  of  redemption  has  expired,  that 
"the  property  has  never  been  redeemed, 
•  •  *  that  It  Is  more  than  three  years 
ihice  the  registration  of  said  tax  deed,  and 
that  petitioner,  under  the  section  65  of  Act 
No.  86,  p.  134,  of  18SS,  Is  entitled  to  a  writ 
of  seizure  and  possession  *  •  •  com- 
manding the  sheriff  *  *  *  to  place  him 
In  full  poeaesslon  of  said  property,  «  *  • 
and  under  the  provisions  of  section  3  of  Act 
No.  101,  p.  128.  of  1898,  carrying  Into  effect 
article  233  of  the  Constitution  of  1898,  is  en- 
titled to  have  his  title  to  the  property  aale^ 
ed  by  means  of  the  proceedings  therein  pro- 
Tided,  and  praying  tm  the  necessary  order 
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and  Judgment  In  the  premises,  and,  agree- 
ably to  the  pruyer  of  his  petition,  a  writ  of 
possession  issued,  which  was  duly  executed 
on  March  14.  1905,  by  the  eviction  of  the  de- 
fendants and  the  patting  in  possession  of  the 
plaintiff."  In  the  meanwbile,  that  Is  to  say, 
between  the  dates  of  the  filing  of  the  peti- 
tion and  the  execution  of  the  writ,  the  de- 
fendants (the  widow  and  heirs  of  James 
Smith)  filed  an  exception  of  no  cause  of  ac- 
tion, which  was  subsequently  referred  to  the 
merits,  whereup(m,  reserving  tbe  benefit  of 
their  exertion,  tliey  answered,  setting  np 
title  to  the  property  claimed,  alleging  that 
they  had  been  in  antntemipted  possession, 
as  owners,  from  the  date  of  the  death  of 
their  author  until  evicted  by  the  writ  herein 
Issued,  and  that  the  sale  of  said  property 
for  the  tax  of  1894  was  null  for  Insnffldent 
advertisement,  and  for  the  tax  of  1803  t>e- 
cause  the  same  had  l>een  paid;  that  the  al- 
lied transfer  of  the  property  from  Hunting- 
ton to  Haspel  A  Davis  was  void  liecause  not 
conforming,  in  several  particulars,  to  the 
law  regulating  the  transfer  of  real  estate; 
and  further  alleging  that  the  amount  paid 
for  the  property,  by  Huntington,  was  ad- 
vanced by  Haspel  &  Davie  for  account  of 
Antolne  Jones,  andertator  of  the  minor  chil- 
dren of  James  Smith,  who  Intended  to  re- 
deem the  property,  "the  said  Haspel  & 
Davis  purchasing  as  agent,  and  for  the  bene- 
fit of  said  minors  and  your  other  respond- 
ents, and  that  the  said  amount  has  been  re- 
funded to  said  Haspel  and  Davis  by  your  re- 
spondents"; and  they  pray  that  the  title 
set  up  by  plaintiff  Iw  decreed  null,  and  that 
they  be  recognized  as  the  owners  of  the 
property  and  replaced  In  possession.  There- 
after the  plaintiff  filed  a  supplemental  peti- 
tion, asking  to  be  allowed  to  call  Haspel  ft 
Davis  and  H.  C.  Hantlngton  In  warranty,  to 
which  defendants  excepted,  that  a  call  In 
warranty  could  not  be  made  by  the  plaintiff, 
and  that  the  petition  disclosed  no  cause  of 
action.  This  was  followed  by  the  filing,  on 
behalf  of  Haspel  &  Davis,  of  a  petition  of 
intervention  (In  which  intwveners  Join  plain- 
tiff in  his  demand  and  set  up  a  variety  of  de- 
fenses against  tbe  reconventlonal  demand 
of  the  defendants),  and  by  an  answer  on  be- 
half of  Huntington  (to  the  call  In  warranty). 
In  which  the  appearer  admits  the  sale  of  his 
right,  title,  and  lnt«'est  in  and  to  the  land 
In  question  to  Haspel  A  Davis,  bat  denies 
the  warranty.  It  was  then  agreed  that  the 
exceptions,  as  filed,  should  stand  as  excep- 
tions to  the  Intervention  as  well  as  to  the 
supplemental  petition  of  the  plaintiff,  and 
thereafter  they  were  overruled.  Defendant 
then  filed  an  answer  to  the  Intervention,  and 
the  case  was  tried  on  its  merits,  with  the  re- 
sult that  there  was  Judgment  for  plaintiff 
in  which  the  original  exception  of  no  cause 
of  action  was  specifically  overruled.  The 
then  Judge  of  the  district  court  was,  how- 
evtt,  made  a  memt>er  of  the  Court  of  Appeal 
beforo  the -Judgment  >o  rendend  became 
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final,  and  his  snccessor  In  the  district  court 
granted  a  new  trial,  and,  after  hearing  on 
the  merits,  gave  Judgment  for  the  defend- 
ants, decreeing  them  to  be  the  owners  of  the 
property  la  dispute,  and  ordering  that  the 
Inscrlpttons  of  the  titles  relied  on  by  the 
plaintiff  and  Intweners  be  canceled;  which 
judgment,  upon  the  original  hearing,  was 
affirmed,  but,  on  rehearing,  was  reversed,  1^ 
the  Court  of  Appeal. 

Opinion. 

The  defendants  allege  In  the  petition  for 
review  which  has  been  presented  to  this 
court  that  the  ruling  last  mentl<med  is  er- 
roneous In  certain  particulars  which  will  be 
considered*  seriatim,  to  wit: 

1.  In  overruling  defendants*  motion  to  dis* 
miss  the  appeal,  which  was  based  on  the 
allegation  that  the  amount  w  value  In  con- 
trovwsy  exceeded  $2,000,  defendants  seemed 
to  rely,  In  support  of  this  motion,  upon  the 
fact  that  In  two  ralta  CBayou  Cook  Naviga- 
tion Go.  V.  Donllnt  et  aL,  111  La.  617,  85 
South.  728,  and  Louisiana  Navigation  & 
Fisheries  Co.  v.  Donllut  et  al..  lU  La.  906. 
88  South.  613).  brought  by  corporations,  or 
supposed  corpmutlons,  of  which  plaintiff  was 
loesldait,  for  the  expropriation  of  tlie  prop- 
er^ here  in  question,  appeals  were  taken  to 
and  entertained  by  this  court  The  question 
of  Jurisdiction  does  not,  however,  appear  to 
have  been  raised,  ta  to  have  attracted  atten- 
tion In  either  of  those  cases.  In  any  event, 
from  the  evidence  In  the  record  which  has 
been  brought  up  from  the  Court  of  Appeal, 
it  appears  that  the  proper^  In  question  is 
wortb  less  than  f2,000,  and  that  court  «»> 
rectly  hOA  that  the  question  of  Jurisdiction 
was  to  be  determined  from  that  evidence; 

2.  in  declining,  for  the  reason  that  the 
defendants  had  not  Joined  In  the  appeal  or 
asked  for  any  ameudment  of  the  Judgment, 
to  conaldw  their  exception  of  no  cause  of 
action,  which,  as  they  allege,  aver  their  ob- 
jection, the  trial  Judge  had  refored  to  the 
merits,  and  did  not  thereafter  rule  on.  We 
find  from  the  record  that  on  the  first  trial  in 
ttie  district  court  the  exceptltm  was  referred 
to  and  decided  with  the  merits,  and  we  do 
not  find  that  on  the  second  trial  defendants 
made  any  request  that  It  should  be  tried 
separately.  As  the  case  was  presented  to 
the  Court  of  Ai^eal,  therefore,  the  rights  of 
the  defendants  In  that  respect  appeared  to 
have  been  waived,  and  the  Court  of  Appeal 
properly  considered  the  case,  as  the  district 
court  had  done,  upw  Its  merits. 

3.  In  holdliv  that  defendants,  whose  main 
contention  and  plea  was  that  of  the  nullity 
of  a  tax  sale,  on  the  ground  of  payment  of 
the  tax  prior  to  tbe  sale,  were  estopped  by 
subsequent  auctions  in  their  answer,  al- 
lying other  and  further  grounds  of  nullity 
In  said  sale,  to  prove  that  said  tax  bad 
been  paid. 

Upon  this  subject,  the  Court  of  Appeal 
says: 


"Further  consideration  of  tlie  Issues  !nTOlv«d. 
and  of  the  authorities  citod.  bare  persuaded  ni 
that  we  erred  In  holding  that  defradanta  were 
not  estopped  hj  the  pleadings  from  makiog 
proof  that  the  taxes  oa  the  property  sued  for, 
tor  the  year  1893,  had  been  paid  previous  to  tb« 
tax  sale,  and  that  the  estoppel  could  not  be 
urged  bj  way  of  objection  to  the  proffered  evi- 
dence.- •  *  •  The  answer,  after  averring 
that  the  tax  sale  was  null  because  the  taxes 
of  1893  were  paid,  and  that  therefore  no  title 
was  conferred  on  Huntington,  the  tax  purclias- 
er,  adds.  'Respondents  farther  aver  tliat  the 
amount  advanced  by  the  firm  of  Haspd  &  X>avis 
[who  acquired  the  properbr  from  Hontington]' 
and  paid  over  to  Henry  G.  Huntington,  being  the 
amount  bj  hfm  paid  at  tax  sale  for  the  property 
and  penalties  and  costs  added,  was.  at  the  time,  in- 
tended as  a  redunption  of  the  property  by  Has- 

Sel  A  Davis  for  the  account  of  one  Antoiai 
ones,  the  undertntor  of  the  minor  chlldreD 
of  James  Smith,  who  intended  to  redeem  the 
same,  the  said  Haspel  &  Davis  porchasing  as 
agent,  and  for  the  benefit  of  the  said  minor<i 
and  your  otfaor  respondents,  and  that  the  said 
amount  has  been  refunded  to  the  said  Haap«l 
A  Davis  by  your  respondents. 

"Here  is  a  distinct  averment  that  the  pnr- 
chase  by  Haspel  &  Davis  from  Huntington  was 
nothing  more  nor  less  than  a  redemption  of  the 
property,  sold  for  taxes,  by  Haspel  &  Davis 
for,  and  on  behalf  of.  and  for  the  benefit  of,  de- 
fendants, and  that  the  amount  so  paid  by  Has- 
pel &  Davis  was  repaid  by  defendants. 
•  «  •  •  •  •  • 
"The  validity  of  the  tax  sale  beii«  thus  ju- 
dicially admitted  by  the  averments  of  the  ans- 
wer, all  evidence  offered  for  the  purpose  of 
showing  its  invalidity  was  properly  objected  to, 
hence  the  ruling  of  the  lower  judge  [duly  ex- 
cepted to  and  bill  reserved]  was  error.  Disre- 
garding, therefore,  any  evidence  which  may  be 
In  the  record  as  to  the  payment  prior  to  the  tax 
sale  of  the  taxes  of  189S,  there  is  left  nothing 
In  defendants'  case  for  consideration,  except 
their  avermmt  that  Haspel  &  Davis  redeemed 
for  them,  and  that  they  refunded  the  amount 
80  paid.  A  careful  survey  of  the  evidence  sat- 
isfies us  that  no  such  fact  has  been  established. 
Indeed,  this  branch  of  the  case  seems  not  to  be 
seriously  pressed.  At  any  rate.  It  Is  wlthoDt 
any  proof  to  sustain  It." 

And  there  was  Judgment  for  plaintiff. 

It  win,  perhaps,  conduce  to  a  better  under* 
standing  of  the  case  to  state  the  facts  In 
connection  with  whldi  ttieae  deductions  and 
rulings  have  beoi  applied. 

By  the  death  of  James  Smith.  In  1877, 
the  title  to  the  property  In  controversy  (con- 
sisting of  a  tract  of  land  measuring  one 
arpQit  front  on  the  Mississippi  rlrer  by  forty 
arpmto  In  d«pth)  vested  In  Louisa  Smith, 
his  widow,  and  their  minor  children;  and, 
the  widow  having  qualified  aa  natural  tutrix, 
and  Antolne  Jones  having  qualified  as  undm*- 
tntor  of  the  minors,  the  family  continued 
to  occupy  the  property  as  their  liom& 

The  Smiths  are  negroes,  and,  although  the 
record  Is  silent  as  to  the  amount  of  Informa- 
Uim  possessed  by  the  oth^  It  appears  that 
Louisa,  the  mother  of  the  family,  is  wholly 
illiterate,  and  is  now  past  70  years  of  age. 
It  also  appears  that  the  ftunlly  have  at  times 
had  dealings  with  Haspel  &  Davis  (who  con- 
ducted a  business  conslsdng.  In  part,  of  mah* 
iDg  advances  and  selling  goods  to  smalt 
farmers),  and  that  they  have  had  some  diffi- 
culty to  getting  along,  as  thc^  were  lAlIgcd 
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at  one  ttme  to  let  go  the  only  property  owned 
ij  tbsm,  atba  then  that  here  dahned.  In 
order  to  Batlsty  a  debt  due  to  that  firm. 
Tb^,  however,  ^reeerred  thrir  homestead, 
and  paid  the  taxes  vjf  to  and  Inclualre  of  the 
year  1888.  But  the  taxes  of  1894^  ioi  some 
reason  not  explained,  wore  left  mipald,  and 
In  Ma;,  188&»  the  propoiy  was  adTertlsed 
to  be  nld  (and  was  sold)  on  Jnne  VS,  1895, 
for  the  taxes,  not  only  of  that  year,  bvt  al- 
so of  the  year  1893,  whldi  latter  had  been 
paid  12  months  before;  the  adjudlcatee  being 
H.  a  Huntington,  the  stepson  of  the  sherllC 
and  ez  ofSdo  tax  collector,  and  himself,  a 
deputy  sherUf.  According  to  the  deed,  the 
taxes  of  1894,  with  all  penalties  and  costs 
added  (Including  an  Item  "advertisement  and 
cost  $4.10")  amounted  to  $22.85,  and  the 
taxes  of  18^,  with  Interest,  etc,  and  with 
the  Item  "adTertlsement  and  costs  $4.10" 
duplicated,  amounted  to  $14.65,  making  a 
total  of  $37.5a  On  June  23.  1896,  Hunting- 
ton executed  an  Instrument  somewhat  In  the 
form  of  a  quitclaim  deed.  In  which,  for  tbe 
consideration  of  $62.90  said  to  have  been  paid 
to  him,  he  transferred  to  Has[>el  &  pavls 
his  interest  in  the  property.  He  testifies 
that  tbe  amount  stated  was  the  exact  amount 
that  be  paid  for  the  property,  Including  all 
costs  and  interest,  but  under  wbat  law  the 
$37.00  paid  by  him  had  In  little  more  than 
a  year  become  $62.90  we  are  not  Informed. 
Within  a  few  days  after  this  last  transac- 
tion, John  Smith,  one  of  the  defendants,  then 
a  minor,  called  on  the  sherlflf  In  regard  to 
the  property,  and  took  further  action,  of 
which  he  gives  the  following  acconnt,  to  wit: 

"He  [the  dierlffl  said  he  had  seen  Mr.  Haepel 
In  town  a  couple  of  days  before  and  he  [Mr. 
Haspell  bad  received  a  letter  from  Antoine 
Jones  [the  boys'  undertutor]  for  him  to  pay  the 
taxes  on  tbe  property,  because  Antoine  Jones 
bad  a  $150  mortgage  on  tbe  property.  So  I  goes 
down  to  see  Antoine  Jones  and  siiked  what  about 
tbe  taxes,  and  lie  told  me  I  had  to  go  to  see 
llr.  HasTiel.  I  went  to  town,  me  and  my 
brother,  Toney,  went  to  town,  and  I  saw  Mr. 
Haspel  aboat  the  taxes,  and  Mr.  Haspel  told 
us  that  the  property  belonged  to  liim,  and  that 
he  had  paid  five  years'  taxes  on  it.  Mr.  Haspel, 
or  this  frentleman  [witness  pointing  to  Mr. 
Davis,  wfao  Is  in  tbe  courtroom].  Mr.  Isaac 
Haspel.  I  told  him  that  the  property  belonged 
to  my  father,  aod  so  he  kept  talking  about  It, 
and  be  said  the  taxes  had  amounted  to  $200,  and 
he  said  it  was  no  use  to  go  to  law  about  the 
property  because  tbe  property  belonged  to  blm, 
and  tbe  only  way  for  us  to  save  the  property 
was  to  pay  him  down  $100.  Q.  Did  you  pay 
bim  any  money?  A.  Yes,  sir.  Q.  How  much 
3id  you  pay  him?  A.  $60,  the  first  payment. 
*  •  *  Q,  Did  you  ever  pay  blm  anything 
>l8e?  A.  I  think,  in  August,  I  paid  him  $40. 
'  *  *  Q.  Did  yon  ever  pay  him  anything 
>Ise?  A.  Toney  went  tbe  last  time,  and  paid 
lim  MO.  Tony  said  be  paid  him  In  cash.  I 
was  not  there.  Q^IMd  yon  ever  pay  him  In  any 
3ther  way?  A.  We  shfpited  him  eight  or  nine 
Hirrels  of  rioe." 

When  Mr.  DbtIb  (whom  the  ^tness  In  thus 
:estuylng  had  mistaken  for  Haspel)  was  be- 
ng  examined  on  behalf  of  his  Arm,  be  was 
iskod: 


"Qb  Do  yon  remember  meeting  Mr.  Tibaut 

{the  sheritf]  on  the  street,  in  the  city  of  New 
>rleans,  a  few  days  before  yon  purchased  this 
property,  and  you  telling  him  to  send  you  a 
statement  of  how  much  was  due  on  that  prop- 
erty, as  you  proposed  to  pay  It  for  Antoine 
Jones?" 

This  question  was  objected  to  (as  were  all 
similar  questions)  by  counsel  for  the  plain- 
tiff, on  tbe  ground  that  parol  evidence  was 
Inadmissible  to  prove  agency  affecting  the 
title  to  real  estate,  and  counsel  for  Interveners 
Joined  In  tbe  objection,  which  was  sustained 
by  the  court  Subsequently,  however,  the 
objections  of  the  Interveners  were  withdrawn, 
and  such  testimony  was  admitted,  as  against 
the  Interveners,  but  not  as  against  the  plain- 
tiff. And  tmder  this  rullug  there  was  In- 
troduced a  letter  from  the  tax  collector  to 
Louisa  Smith,  of  date  June  13, 1896,  In  which 
the  writer  r^ete  that  he  Is  unable  to  give 
further  time  (in  the  matter  of  tbe  redemption 
of  tbe  property)  on  payment  of  $20  In  cash, 
and  informs  Louisa  Smith  that  tbe  property 
belongs  to  bis  son,  who  ts  demanding  the  fult 
amount,  $60.50.  He  also  informs  her  that 
Davis  had  told  him  a  few  days  before,  in 
New  Orleans,  to  let  him  know  tbe  amount 
required,  and  tbat  he  would  pay  It  for  An- 
toine Jones;  that  he  (Tibaut)  had  sent  a 
statement  of  tbe  amount  to  Davis,  and  was 
every  day  expecting  the  m<mey;  and  that  the 
only  thing  tor  her  (Ix)nlsa  Smith)  to  do  was 
to  pay  Huntington  the  full  amount  before  the 
18th  of  the  month.  The  witness  (Davis),  be- 
ing stlU  on  the  stand,  was  then  asked  with 
whom  he  had  bai^alned  for  the  property, 
and  how  he  knew  tbat  Huntington  had  It  for 
sale,  and  bis  cross-examination  proceeds  as 
follows: 

"A.  How  did  I  know?  Q.  Tea?  A,  Why,  the 
undertutor  of  the  minors,  Antoine  Jones,  wrote 
me  about  it — wrote  me  or  told  me — that  these 
people  were  unable  to  pay  their  taxes,  and  that 
the  property  had  been  sold,  and  that  If  Hnfipei 
&  Davis  would  buy  this  property  from  Hunt- 
ington it  would  be  a  favor  to  bim,  in  this  way ; 
that  if  the  said  Smith  could  not  redeem  the 
proper^  at  the  end  of  the  year,  tbat  the  estate 
owed  bim  $150.  Q.  [Interrupting]  That  is  An- 
toine Jones  you  are  speaking  of?  A.  Yes.  and 
not  being  able  to  get  tbe  money  out  of  tbe 
estate,  he  owing  Haspel  ft  Davis  money,  thouErht 
we  oufrht  to  assist  him  in  that  way;  and  If  the 
property  was  left  to  us  after  the  expiration  of 
the  year,  tbat  we  ought  to  try  and  hold  bim, 
and  get  this  property  at  this  nominal  sum,  to 
assist  and  give  nim  credit  for  that  $150;  but 
there  was  no  understanding,  there  was  no  un- 
derstandiuK  at  all ;  be  merely  asked  ns  to  buy 
it  as  a  stranger  bad  a  right  to  buy  It  Q.  Kow, 
Mr.  Davis  what  became  of  that  letter?  A.  I 
don't  know  whether  it  was  a  letter  from  Antoine 
Jones  or  whether  he  told  it  to  me,  personslly. 
He  has  been  doluK  business  with  Haspel  & 
Davis  for  years,  ITe  is  a  colored  man ;  but  I 
must  say  be  is  a  very  honest  colored  man.  I 
purchased  this  property  because  it  was  worth  the 
money  to  us  and  if  he  had  not  told  me,  perhaps 
I  never  would  have  purchased  it  He  merely 
called  my  attention  to  it.  He  would  rather  have 
seen  me  get  it  than  a  stranger,  as  It  was  to  his 
interest.  *  *  *  Q.  As  X  understand  It  Mr. 
Davis,  Antoine  Jones  owed  you  some  money ;  is 
that  It  at  the  time  yon  purchased  this  property? 
A.  I  believe  he  did?  Q.  Now,  -didn't  you 
State  so  Just  now?  A.  I  believe  he  did.  Q.  He 
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owed  you  aomo  money?  A.  Now,  I  don't  re- 
member whether  he  asked  me  to  credit  his  ac- 
'  coant  or  gi^fl  him  the  money.  I  believe  he 
owed  na  money  and  asked  ub  to  credit  his  ac- 
coant  •  •  •  Q.  And  you  considered  that 
they  [the  Smiths]  were  entitled  to  redeem  it  at 
the  end  of  the  year?  A.  They  h«j3  not  only 
tits  riirht  to  redeem  It  itom  me  bat  fnun  the 
original  pnrchasra." 

Somewhat  later  the  witneM  was  asked 
vbether  tbe  Smiths  liad  made  any  demand 
tor  tile  transfer  of  tbe  property,  to  wbtdi  he 
relied: 

"They  did  not,  at  that  time,  or  at  any  other 
time.  They  never  made  any  euch  demand  of 
Haspel  &  Davis.  The  fact  is,  they  knew  better. 
They  knew  that  we  had  bought  this  property; 
tliat  we  owned  It:  that  we  leased  it  to  them, 
thinking  they  would  try  to  rdioy  It  from  us." 

Oross-examlnatlon : 

"Q.  Did  yon  ever  aee  Lanisa  Smith?  A. 
Never.  Q.  Now,  how  do  you  know  what  she 
knew.  You  said  she  knew,  how  do  yoa  know 
that  ahe  knew  that  you  had  bought  It?  A. 
From  the  simple  fact  that  the  tutor  and  her 
friend  knew.  Q.  The  tutor  and  your  friend  to 
whom  you  had  given  the  $150  to  defrand  them 
out  of  their  property?  A.  He  did  not  defraud 
them.   Q.  When  yon  gave  him  tiie  $1S0,  didn't^ 

iron  defraud  them?  A.  No,  sir.  Q.  Was  it  a 
egitlmate  transaction,  Mr.  Davis?  A.  Of 
course  it  was  legitimate.  The  time  to  redeem 
the  proiterty  had  ran  ont,  and  Ur.  Huntington 
ooold  have  knit  it  They  had  no  more  title  to 
it,  and  I,  wishlnx  to  help  Antoine  Joam  to  get 
his  money,  bought  the  property." 

mie  wltnesB  undertakes  to  make  It  aroear 
tbat  Haspel  &  Davis  bave  In  some  way  (be 
is  unaUe  to  remember  how)  made  good  to 
Antoine  Jones  tiie  debt  of  $150  said  to  be 
due  blm  by  tbe  estate  of  Smltb,  and.  In  testi- 
fying as  to  the  anunmt  whlcb  tbe  proi»erty 
in  question  bns  cost  bis  firm,  he  includes 
tbe  $160  thus  mentioned,  wltb  Intoest  at 
8  per  cent,  from  a  ronote  dat^  and  produces 
an  unsecured  note,  purporting  to  bare  been 
hw 

signed  by  Louisa  X  Smith,  dated  January  4, 
m*A 

1893,  and  payable  to  tbe  order  of  Antoine 
Jones,  but  without  bis  indorsement  Ail 
that  tbe  witness  knows  about  the  allied 
debt  to  Jones  is  tbat  the  latter  told  blm  that 
It  was  due  by  tbe  estate  of  Smith,  together 
with  the  existence  ot  the  note,  the  mark  at- 
tached to  whldi  he  says  he  witnessed, 
though,  as  will  be  observed,  he  also  testifies 
that  he  never  saw  Louisa  Smith.  There  Is 
testimony  going  to  show  that  at  some  time, 
the  date  not  being  fixed,  Haspel  &  Davis 
executed  a  written  instrument  In  the  shape 
of  an  option,  consenting  that  the  Smiths 
should  redeem,  or  purchase,  the  property 
from  them  for  $600,  but  the  instrument  has 
been  lost,  and  we  are  unable  to  arrive  at 
any  definite  opinion  In  regard  to  it  It  Is 
admitted  that  after  the  execution  of  the 
quitclaim  from  Hnntlngton  to  Haspel  & 
Davis,  the  Smiths  paid  the  latter  $135,  on 
account  of  tfals  property;  the  contention  of 
Hae^el  &  Davis  being,  that  the  payments 
were  made  in  an  effort  to  buy  the  property 
back,  at  $500,  whilst  John  Smith,  the  minor 


with  whom  Haspel  &  Darls  appear  to  ban 
dealt,  testifies  tliat  the  payments  w^e  made 
under  an  agreement  tbat  Haspel  &  Davii 
were  to  let  go  the  property  when  tbey  were 
paid  $100. 

When  the  defendants  undertook  to  provt 
that  the  taxes  of  1893  had  been  paid  befart 
the  sale,  there  was  objectlrai  from  plaintiff 
(and  inter\'euers  as  well)  on  tbe  ground  that, 
by  alleging  that  Haspel  A  B&via  had  inten- 
ded to  buy  the  property  for  Jones,  tbe  under 
tutor  of  the  minors,  and  for  them,  they  had 
estopped  tbemselves  to  attack  tbe  validity  of 
the  sale,  but  the  objection  was  overruled, 
and  the  proof,  as  admitted,  shows  concla- 
slvely  tbat  the  tax  was  paid  on  Jane  IV. 
1884,  and  that  the  credit  was  duly  entered  la 
tbe  book  which  the  law  (Act  Na  85  of  18SS. 
p.  130,  SS  85,  86)  requires  the  sheriff  and  tax 
collector  to  keep  for  that  purpose.    In  Fdi- 
ruary,  1002,  Haspel  &  Davis  scrfd  the  proper- 
ty  to  the  plaintiff,  Doullut,  who  found  ibe 
defendants  In  possession.  His  attempts,  as  a 
witness  In  this  case,  to  show  tbat  they  rec- 
ognized him  as  the  owner,  are  wholly  in- 
effectual.   What  he  has  succeeded  in  show- 
ing Is  that  he  built  a  fence  on  the  property, 
and  that  the  Smiths  cut  or  removed  it,  and 
reasserted  their  possession;  that  be  thai 
began  a  prosecution  against  Tony  Smith  for 
trespass,  but  abandoned  It,  and,  In  his  capac- 
ity as  president  of  tbe  Bayou  Ckmk  Naviin- 
tlon  ft  Fisheries  Company,  Limited  (a  con- 
cern which  was  engaged  in  business  on  the 
property  adjoining),  brought  suit  to  exprop- 
riate this  property.  In  which  suit  he  wsi 
defeated  on  grounds  relating  to  the  legality 
of  the  organization  of  bis  company  (Bayou 
Cook  Navigation  &  Fisheries  Co..  Ltd.  v. 
Donllnt  et  a1..  Ill  La.  517,  35  South.  729).  and 
that  it  was  not  until  March  14,  19^3,  more 
than  a  year  after  his  purchase,  that.  In  the 
proceeding  now  before  the  court,  he  caused 
the  writ  to  issue  under  which  the  defendant? 
were  evicted.   It  will  be  seen  from  tlie  fore- 
going that  the  pn^msltlons  upon  which  tbe 
plalntlfl  and  interveners  rely  are:    (1)  That 
defendants  should  not  be  permitted  to  pro  re 
their  allegation  with  reference  to  the  inten- 
tion of  Jones,  or  of  Ha^l  &  Davis,  to  re- 
deem the  property  for  their  account,  because 
that  would  be  to  allow  them  to  defeat  and 
to  establish,  title  to  real  estate  by  parol 
evidence;  and  (2)  that  they  are  estopped  to 
prove  that  the  tax  sale  by  which  their  own. 
registered  title  Is  said  to  have  been  devested 
was  an  absolute  nullity,  because  of  tbe  in- 
consistency of  tbat  position  with  the  allega- 
tion above  mentioned:    wba%by  they,  in 
effect  (it  is  said),  admit  the  validity  of  tbe 
tax  title.   It  will  also  be  seen  that  tbe  re- 
sult of  the  maintenance  of  the  propositions 
thus  stated  will  be  the  absolute  suppressisn 
of  the  truth,  and  the  wresting  from  defend- 
ants of  property  of  which  Ihey  have  never 
been  legally  devested,  for  no  better  reason 
than  that,  in  their  efforts  to  defend  them- 
selves, they  have  made  allegations  both  of 
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-vfalcb  may  be  true,  In  point  of  fact,  but 
which  are  tboaght  to  be  inconBlstent  with 
each  other,  as  a  matter  of  pleading. 

If  It  ahoold  be  conceded  that  the  allega- 
tlons  In  question  are  Inconsistent,  neverthe- 
lees,  there  1b  nothing  immoral  in  the  Incon- 
sistency, and  no  Injury  to  any  human  being 
has  reaulted,  or  can  result,  therefrom,  un- 
less it  be  held  that,  thereby,  and  for  no 
other  reason,  the  defendnnts  must  lose  their 
property.  We  very  much  doubt,  howeY&t, 
-whether  eren  the  most  liberal  regard  for  the 
doctrine  of  estoppel  requires  such  a  snbver- 
Bion  of  the  plainest  principles  of  Justice. 
That  doctrine,  whilst  said  by  Lord  Coke  to 
be  odiona,  because  used  to  suppress  the 
tmth,  is  considered  by  more  modem  author* 
Itles  a  salutary  one,  odious  only  "when  ap- 
plied without  the  support  of  sound  legal 
principles.  It  has,  faoweTW,**  say  the  same 
aiithorlttes,  "been  guarded  with  great  strict- 
ness, not  because  the  party  enforcing  It, 
necessarily,  wishes  to  exclude  the  truth,  but 
because  the  estoppel  may  exclude  the  troth." 
11  A.  *  B.  Hncy.  of  Law  (2d  Ed.)  p.  888. 

It  has  been  said  by  this  court  that: 

"Estoppel  is  not  favored  In  law,  and  should 
not  be  permitted  except  In  clear  cases  to  defeat 
the  object  of  the  adminlrtratlon  of  justice, 
which  is  to  discover  and  apply  the  truth,"  ana 
that.  "In  order  to  justify  the  application  of  this 
plea,  it  must  be  certain  to  every  intent  and  ta 
not  to  l>e  sustained  on  argument  or  by  In- 
ference.** HomoT  V,  McDonald.  62  Ta.  Ann. 
896,  27  South.  91  (eftlng  Blgelow  on  Estoppel). 

That  mere  inconsistency  In  pleading  does 
not  estop  Is  included  In  the  rule  that  one  Is 
not  estopped  by  allegations  unsuccessfully 
pleaded.  Thus  It  has  been  held  that  one 
who  Is  defeated  In  an  attempt  to-  recover 
property  all^d  to  haye  been  conveyed  or 
covered  a  simulated  title,  Is  not  estopped 
thereafter,  to  sue  for  the  price  upon  the  basis 
of  a  bona  flde  conveyance  (Goodwin  v.  Neus- 
tadtl,  47  La.  Ann.  861, 17  South.  471);  that  do- 
fendant  who  sets  up  that  his  title  Is  not 
valid,  when  sued  for  the  price,  Is  not 
estopped  to  defend  his  title,  when  sued 
for  the  land  (Morgan  t.  KInnard,  28  La. 
Ann.  646);  that  a  bankrupt  Is  not  estopped 
to  plead  the  nullity  of  a  judgment  becanse 
he  has  placed  It  on  his  schedule  In  the  de- 
scriptive list  of  claims  against  him  (King  v. 
Pickett,  82  La.  Ann.  1006).  It  Is  true  that 
those  were  cases  In  which  the  Inconsistent 
pleas  were  set  up  In  different  suits,  but  the 
principle  Involved  Is  that  where  a  litigant  Is 
entitled  to  recover  In  one  of  two  positions, 
which  conflict,  he  does  not,  by  losing  in  the 
one  position,  estop  himself  from  recovering 
in  the  other,  merely  because  It  conflicts 
with  the  position  originally  taken,  and  where 
It  Is  the  plaintiff  who  brings  inconsistent  de- 
mands, tlie  only  penalty  la  the  dismissal  of 
one  of  them:  though  It  has  been  held  that: 

"Where  all  the  promises  and  contracts  are 
set  oat  In  the  pleadings.  If  any  one  will  au- 
thorise Judgment,  the  court  should  render  ft 
Irrelevant  or  osdeas  matter  does  not  vitiate  the 
good."  lUwle  T.  SUpwith,  19  La.  207. 


If  the  allegations  of  the  defendants  which 
are  thought  to  estop  them  were  susceptible 
of  no  other  construction  than  that  which 
has  been  accepted  by  our  learned  brothers  of 
the  Court  of  Appeal,  they  are,  at  worst,  mere* 
ly  Inconsistent,  and,  at  beet,  useless  and  Ir- 
relevant, since  there  is  no  allegation  of  a 
counterletter,  and  no  attempt  to  establish 
title  by  means  of  Intem^torles  on  facts  and 
articles;  and  they,  therefore,  establish  no  basis 
for  the  defeat  of  plalntiETs  title  even  If  the 
facts  alleged  could  have  been  sustained  by 
proof.  We  think,  however,  that  those  allega- 
tions may  be  otherwise  construed.  The  plain- 
tiff sets  up  title  through  Haspel  &  Davis,  who 
acquired  from  the  adjudlcatee  at  the  tax  sale. 
The  defendants  deny  the  aliegatlons  of  the 
petition,  save  as  specially  admitted,  and  set 
up  a  title  derived  from  James  Smith,  coupled 
with  uninterrupted  possession  for  many 
years.  They  aver  the  nullity  of  the  tax  sale, 
and  allege  that  It  conferred  no  title  upon 
"the  purchasers  or  any  other  person."  They 
aver  that  the  alleged  transfer  by  the  adju- 
dlcatee to  Haspel  &  Davis  was  void  and  of  no 
effect  (1)  because  not  acknowledged  or  au- 
thenticated; (2)  because  Haspel  &  Davis,  be- 
ing a  commercial  firm,  could  not  acquire  real 
estate;  (3)  l)ecanse  the  Instrument  of  trans- 
fer Is  not  accepted  by  the  transferee;  (4) 
becanse  there  was  no  delivery,  or  taking  pos- 
session ;  (6)  because  said  Instrument  does  not 
purport  to  be  a  sale.   They,  then,  aver: 

"That  the  amount  advanced  by  said  firm  of 
Haspel  &  Davis  and  paid  over  to  Harry  0. 
Huntington,  being  the  amount  by  him  paid  at 
tax  sale  of  the  property  and  costs  and  penaltlea 
added,  was  at  the  time  intended  as  a  redemption 
of  the  property  by  Haspel  &  Davis  for  the 
account  of  one  Antoine  Jones,  the  nndertutor 
of  the  minor  children  of  James  Smith,  who  in- 
tended to  redeem  the  same ;  the  said  Haspel  & 
Davis  purchasing  as  agent,  and  for  the  benefit, 
of  the  said  minors  and  your  respondents,  and 
that  the  said  amonnt  has  been  refunded  to 
Haspel  &  Davis  by  your  respondents." 

The  main  defense  with  which  the  answer 
begins,  therefore,  Is  that  the  tax  was  void 
"and  conferred  no  title  on  the  purchasers  or 
any  person,"  Then  follows  the  averment  that 
the  alleged  conveyance  from  the  adjudlcatee 
to  Haspel  &  Davis  was  void,  for  reasons  en- 
tirely apart  from  the  want  of  title  In  the  ad- 
judlcatee; a  fact  which  had  already  been  al- 
leged. And  then  follows  the  all^atlon  that 
the  alleged  transfer  by  the  adjudlcatee  to 
Haspel  &  Davis  conferred  no  title,  for  the 
further  reason  that  it  was  "Intended"  as  a 
redemption  of  the  pro];>erty  by  Haspel  &  Davis 
on  behalf  of  Jones,  the  undertutor,  and  of  the 
defendants.  But  as  defendants  had  already 
alleged  that  their  title  had  not  been  devested 
at  the  tax  sale,  the  allegation  that  Haspel  & 
Davis  and  Jones  Intended  to  redeem  does  not 
amonnt  to  an  all^atlon  that  they  did  re- 
deem or  eonld  have  redeemed  property  which 
was  no  more  subject  to  redemption  tlian  1£ 
the  tax  collector  bad  never  attempted  to  sell 
it  The  allegation  in  question  was  made  by 
defendants,  as  we  take  It,  merely  by  way  of 
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showing,  as  additional  a^avatlon  resnltlng 
from  plaintiff's  attack  on  tbelr  title,  tbatunder 
DO  clrcnmstanceB  could  It  be  said  that  plain- 
tiff's anthors  (Haspel  A  Davis)  had  ever  ac- 
quired any  title  to  the  property  which  they 
□ndertook  to  sell;  first,  and  fundamentally 
because  the  tax  sale  to  the  adjndlcatee 
(their  allied  aatbor)  was  Told;  second,  be- 
cause the  alleged  transfer  from  tbe  adjudica- 
tee  to  them  was  void  by  reason  of  nullities 
of  Its  own;  third,  because,  eTea  granting 
that  the  adjudlcatee  had  acquired  a  title, 
and  granting  that  the  land,  having  been  le- 
gally sold  for  taxes,  was  subject  to  redemp- 
tion, It  wag  the  Intention  to  redeem  It  for  ac- 
count of  tbe  minors  and  tbe  defraidanta. 
There  la,  thor^ore,  In  our  opinion,  no  ancb 
Inconslstraicy  between  the  allegations  of  the 
defendants'  answer  as  to  bave  estopped  them 
to  prore  the  nullity  of  the  tax  sale,  and  the 
evidence  oa  that  subject  was  properly  ad- 
mitted. 

Interveners  attempted  to  show  that  defend- 
ante  bad  acknowledged  ttteir  ownership  of 
the  land  In  question  by  renting  from  them, 
or  by  agreeing  to  purchase,  and  are  preclud- 
ed by  another  species  of  estoppel;  but,  as  Is 
patent  from  what  has  besa  said  as  to  the  con* 
tents  of  the  record,  the  attempt  has  been  un- 
successful. People  who  are  kept  in  ignor- 
ance of  their  rights  are  not  readily  estopped 
by  admissions  In  cases  of  this  character. 
"It  may  be  laid  down  as  a  general  rule," 
says  a  well-recognlzed  writer,  "that  where 
an  Irregularity  of  such  a  character  as  to  ef- 
fect the  power  of  the  officer  to  sell,  takes 
place  in  any  part  of  tbe  proceedings,  and  the 
owner  of  the  land,  being  aware  of  the  fact, 
Is  silent,  and  takes  no  steps  to  prevent  tbe 
sale,  but  permits  It  to  proceed,  or,  even  ac- 
tually consente  to  waive  the  irregularity,  a 
sale  under  such  circumstances  wlH  not  Ije  rec- 
ognized In  a  court  of  law.  The  officer  de- 
rives his  authority  from  the  law,  and  not 
from  the  consent  of  tbe  owner.  He  must 
obey  the  law,  and  not  the  order  of  a  private 
individual.  When  he  keeps  within  tbe  pale 
of  bis  authority,  minor  Irregularities  may  be 
cured  or  waived  by  the  party  In  interest, 
without  Injuring  the  official  character  and 
validity  of  tbe  proceedings;  but  the  authority 
itself  or  any  substantial  link  In  the  series 
of  acts  which  are  necessary  to  establish  the 
existence  of  the  power,  cannot  be  supplied  or 
enlarged  so  as  to  give  official  character  and 
validity  to  acts  not  authorized  or  sanctioned 
by  the  plain  provisions  of  the  statate.'* 
Blackwell  on  Tax  Titles  (4tb  Ed.)  p.  618. 

It  only  remains  to  be  said  that  the  sale  ct 
the  property  for  taxes,  part  of  which  had 
been  paid,  was  void,  and  that  such  a  sale  is 
not  protected  by  the  prescriptton  of  three 
years  established  by  the  Constltatlon.  Bouff- 
elot  v.  Quick,  84  La.  Ann.  128;  Lefebre  T. 
Negrotto,  44  La.  Ann.  792,  11  South.  01; 
Const,  art  283. 

It  is  therefore  ordered,  adjudged,  and  de- 


creed that  tbe  Judgment  of  the  Court  of  Ap- 
peal, which  has  been  made  the  subject  of  re- 
view, be  annulled,  avoided,  and  reversed,  and 
that  the  Judgment  herein  rendCTed  by  tt» 
district  court  be  now  affirmed,  at  tbe  cost  of 
tbe  appellante.  It  is  furtbv  adjudged  and 
decreed  that  said  appellants  pay  tbe  cost  of 
tbis  application. 

PROVOSTT.  J.,  dissente.  and  bands  dowa 
dissenting  opinion. 

PBOVOSTY,  J.  (dissenting).  As  tbe  de- 
fendant was  In  posseaslon,  the  coastltntional 
prescription  of  three  years  does  not  apply,  and 
therefore  I  concur  In  the  decree;  but  I  dis- 
sent from  tbe  conclusion  that  the  prescrip- 
tion Is  rendered  Inapplicable  by  the  fact  that 
tbe  taxes  of  one  of  tbe  years  for  wboae  taxes 
tbe  sale  was  made  had  been  paid. 

The  language  of  the  Constitution  Is  that; 

"No  sale  of  property  for  taxes  shall  be  wt 
airfde  tor  any  cause,  except  on  proof  of  dual 
aasesament,  or  of  stayment  of  ttie  taxes  for 
which  the  property  waa  sold  prior  to  tlie  datt 
of  the  sale." 

Payment  of  "tbe  taxes'*  does  not  mean  pay- 
ment of  part  of  the  taxes,  but  of  tbe  whole 
of  them. 

I  believe  it  Is  well  known  that  tbe  purpose 
of  this  provision  was  to  do  by  const!  tutional 
provision  what  the  Legislature  had  thereto- 
fore undertaken  to  do  by  the  various  curative 
statutes  which  had  theretofore  been  passed, 
but  to  which  this  court  had  found  Itself  com- 
pelled to  deny  full  oi>eratlon  because  of  con- 
stitutional limitations,  and  that  the  purpose 
waa  to  make  the  provision  as  drastic  as  conld 
xrasslbly  be  done.  If  so,  I  do  not  see  why  it 
should  not  cure  the  defect  resnltlng  from 
part  of  the  taxes  having  been  paid;  which  is 
a  defect  far  less  serious  than  the  want  of 
notice  or  of  an  assessment  In  the  name  of 
the  owner,  both  of  which  are  admittedly 
cured.  Such  a  case  as  is  here  presented 
comes  within  the  express  terms  of  Curative 
Act  No.  82,  p,  104.  of  1884. 

If  the  assessment  baa  been  regular,  and 
due  notice  has  been  given,  and  part  of  the 
tax  Is  due,  the  officer  has  full  authority  to 
make  the  sale,  and  there  Is  no  reason  why 
the  constitutional  prescription  should  not  ap- 
ply. The  two  exceptions  of  dual  assessments 
and  prior  payment  of  the  tax  provide  for 
cases  where,  there  being  no  tax  due.  the  offi- 
cer Is  without  authority  to  proceed;  aod 
where,  as  a  consequence,  the  sale  Is  a  mere 
and  absolute  nullity. 


OBNTRAL  OF  OEOROIA  BY.  CO.  T.  EBT- 
TON. 

(Supreme  Court  of  Alabama.   June  80,  190ft) 
1.  Watkrs  and  Water  Goussn— SinurAa 
Watbb  — RiQBTB  OF  ADjoniiHa  Pbofkoc- 

TOSS. 

An  owner  of  higher  land  ts  entitled  to  th« 
uninterrupted  flowage  of  water  caused  hj  rain- 
fall, so  Ukat  the  proprietor  of  the  lower  land 
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has  no  rlgfat  to  make  embaDkmenta  whereby  the 
flow^e  may  be  averted  and  aecamnlated  on  tha 
land  of  hia  neifchbor. 

[Ed.  Mot& — For  ca8»  In  point,  mo  toI.  48. 
Cent,  Dlf .  Wftten  and  Water  Gonraei,  |  128.] 

S:  Saw— Bahaoads— E]iCBABKu»rT8  —  OxTz.- 

VEBTS. 

Where,  for  the  parpose  of  eonBtractlnff  a 
railroad,  it  becomes  necessary  to  erect  an  em- 
bankment, a  proper  culvert  most  be  provided, 
with  ample  capacity  to  carry  off  the  flow  of 
water  and  of  such  capacity  as  to  protect  the 
upper  land  against  all  water  Ukeiy  to  oe  tliereon, 
except  flowage  caused  by  an  extraordinary  ana 
excessive  ralnfalL 

[Ed.  Note.— For  cases  in  point,  .see  iti.  d& 
Cent  DIk,  Waters  and  Water  Gouraes,  |  128.] 

8.  Said— OoHBTRUOTiOH  bt  Railboad  Cou- 
PAKT. 

Where  a  sewer,  under  a  railroad  company's 
cmbankmeot,  was  insaffident  to  carry  off  uie 
water  likely  to  be  in  it,  so  that  the  water  on 
account  of  such  insuffidency  would  dam  up  and 

Sread  dannroosly  from  Its  natural  coarse,  and 
e  railroad  company  with  knowledge  of  such 
condition  maintained  It,  it  was  Immaterial  to 
the  railroad's  liability  that  it  did  not  construct 
the  sewer. 

4.  Save— PLEADino— DivEsaioN. 

Where,  in  an  action  against  a  railroad  com- 
pany by  an  adjoining  landowner  for  damages 
cansed  by  the  alleged  insuffiduicy  of  a  sewer 
imder  its  embankments,  tlie  complaint  alleged 
tiiat  by  reason  of  the  iturafficlen<7  of  the  sewer 
to  receive  and  carry  it  away  the  water  arose 
In  the  open  ditch  and  overflowed  plaintiff's  lot, 
the  comi^int  safflcientiy  charged  that  the  water 
was  diverted  from  its  natural  course. 

[Ed.  Note.— For  caaea  In  point,  see  vol.  48. 
Cent.  Dig.  Waters  and  Water  Oonrsea,  |  189.] 

6.  PLEADIIfO— DAUAOn— -DEmrBBEB. 

An  improper  dalm  of  damages  In  a  ocnn* 
plaint  cannot  he  reached  by  demurrer. 

[Ed.  Note.- — For  cases  In  point,  see  vol.  Sd, 
Cent  Dig.  Pleading.  {  436.] 

6.  BaILBOADB  —  DEraCTITB  CUI.VEBT8  —  InJU- 
BIBS  TO  PROPKBTT— AOTIOK— PUCAS. 

In  an  action  against  a  railroad  for  damages 
caused  by  the  overflow  of  land  resulting  from 
a  defective  cnlvort,  defendant  oleaded  that  there 
was  a  ditch  along  the  railroad,  and  between  it 
and  plaintiff's  property,  which  carried  off  the 
water  which  accumulated  durii^  rainfalls,  and 
that  where  sndi  ditch  crowed  a  certain  street 
defendant  put  in  a  system  of  sewage  to  receive 
and  carry  off  the  water  which  accumulated  in 
and  came  down  the  ditch;  that  the  sewer  was 
amply  sufficient  to  carry  off  such  water  on  the 
day  of  the  allseed  Injury,  but  the  water  which 
accumulated  in  the  ditch  and  of  which  plain- 
tiff complained  accumulated  from  tlie  streets  of 
the  town,  etc.,  and  dfebris  placed  in  the  streets 
tnr  ocfao*  pertona  than  defendant,  which  filled  op 
the  ditch  and  caused  the  water  to  hack  up  over 
plaintiff's  property.  Held,  that  such  plea  was 
objectionable  for  failure  to  show  that  the  ditch 
was  not  tlte  usual  outlet  for  water  which  accum- 
olated  »  Hn  streets  of  the  town,  and  in  fail- 
ing to  show  that  the  sewer  wsa  of  sufficient 
capadty  to  carry  off  the  water  naturally  flowing 
Into  the  ditch  from  such  streets. 

7.  Saw. 

In  an  actl<m  for  damages  from  water  flow- 
ii^  over  plaintiff's  land,  through  the  alleged 
insufficiency  of  defendant's  culverts,  defendant 
pleaded  that  there  was  a  ditch  between  its  mil- 
road  and  plaintifTs  pn^rty  which  carried  off 
the  water  that  accumnlatM  In  that  vicinity, 
that  defendant  had  put  in  a  sj-stem  of  sew- 
age to  carry  off  all  the  water  which  by  natural 
flow  would  accumulate  and  go  into  tbe  ditch, 
but  that  before  the  date  of  the  injury  the  town 
diTtrtad  a  large  quantity  of  water  from  its 


natural  flow  into  the  ditch,  and  by  reason  of 
audi  diversion  more  water  accumulated  in  the 
ditch  than  the  sewer  was  capable  of  receiving 
and  carrying  away,  which  was  alone  the  cause 
of  the  Injury  complained  of.    Held,  that  such 

Silea  was  demurrable  for  failure  to  show  that  de- 
mduit,  acting  with  reastmable  diligence,  had 
not  a  Buffldent  oraiortunity  to  railarge  the  fewer 
to  receive  the  aaaiti<mal  water  so  tamed  into 
it. 

8.  SaHB— DAHAOES— EVIDENCB. 

In  an  action  against  a  railroad  company 
for  Injuries  to  plaintiff's  property  by  the  over- 
flow of  defendant's  drain,  caused  by  the  alleged 
insuffidency  of  ite  culvert,  evidence  that  after 
the  water  subdded  a  stench  was  left  in  plain- 
tiff's houses,  which  were  inundated,  was  ad- 
missible as  showing  a  diminution  of  the  rental 
value  of  the  property. 

[Ed.  Note. — For  eases  in  point,  see  voL  48. 
Cent.  Dig.  Waters  and  Water  Courses,  I  14a] 

e.  BviDKHCS— Opinior  OF  Witoebb— Coholu- 

SIOH. 

In  an  action  for  damages  to  plaintiff's 
property  by  the  overflow  of  a  drain,  a  question 
asked  plaintiff  as  a  wltpeas  to  state  the  effect 
of  the  overflow  on  plaintiff's  houses  and  lots 
was  not  objectionable  as  calling  for  the  opin- 
ion or  conclusion  of  the  witness. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  20; 
Cent.  Dig.  Evidence,  fi  2160,  215L] 

10.  Sahb. 

In  an  action  for  li^urles  to  plalBtlflTs  prop, 
erty  by  the  overflow  of  a  drain,  evidence  that 
the  effect  of  the  overflow  was  to  damage  plain* 
tiff's  property  a  very  great  deal  was  objection- 
able as  an  opinion  of  the  witness  and  as  in- 
vading the  province  of  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  20^ 
Cent.  Dig.  Evidence,  U  2150,  2161,  2187.] 

11.  Same. 

A  question  adced  plaintiff,  "State  if  your 
property  was  damaged  by  the  overflow"  of  cer- 
tain water,  was  improperly  allowed  as  calling 
for  the  witness'  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  2150,  2151.] 

12.  WATEBS  AMD  Watbb  Coubses  —  Subfaoi 
Watebs— Obbtbuotior— Railboadb— Insui^ 
nciBHT  CuLVEvr— Dahagbs—Evidencx. 

In  an  action  against  a  railroad  company 
for  damages  caused  by  the  overflow  of  a  drain, 

Elaintiff  could  not  recover  for  damages  caused 
y  other  overflows  than  the  one  pleaded  in  the 
complaint,  and  hentM  evidence  as  to  the  utent 
of  other  rainfalls  was  inadmissible. 

13.  Evidence— C0NC1.UB10NS. 

In  an  action  for  damages  to  plaintiff's  pn^ 
erty  by  the  overflow  ctf  a  railroad  drain,  quefr 
tioiu  asked  of  plaintiff  as  to  whether  the  over- 
flow necessitated  any  repairs  and  whether  it  af- 
fected the  property  "as  tenant  property"  was 
objectionable  as  calling  for  the  conduslon  of 
the  witness. 

[E3d.  Note. — For  cases  in  point,  see  vol.  20^ 
Gent.  Dig.  Evidence.  H  2100,  2151.] 

14.  Same— Otheb  Siuilab  Acts. 

In  an  action  for  damages  by  the  overflow 
of  defendant's  railroad  drain,  evldmce  of  other 
overflows  before  the  suit  was  brought  but  after 
defendant  began  to  maintain  the  drain,  was 
competent  to  prove  the  consequences  of  the  over- 
flow or  backing  of  the  water  under  dmilar  dr- 
cunutancei. 

[Ed.  Note.— For  cases  In  pi^t,  aee  vol,  20; 
Cent  Dig.  Evidence.  1  410J 

16.  Dauaoes— AsBBSsuBirr— Evidencb—Mab- 
KET  Value. 

In  an  action  for  damages  cansed  by  the 
overflow  of  a  railroad  drain,  evidence  of  the 
rental  value  and  of  the  market  value  of  the 
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fast  prior  to  the  overflow  wa*  admie- 


[Ed.  Note.— roT  cam  In  point,  mo  voL  16, 
Cent  Dig.  Duaagea,  |  401.] 

16.  Waikbs  ahd  Watbb  Ooussbs— Subfaob 
Watim— Obstbuoiioh  —  Railboad  Odl- 
VBBTS— Ihbotfioibkot— PuMiTiva  Dauages. 
Where,  In  an  action  againat  a  railroad 
company  for  the  overflow  of  a  drain,  there  waa 
evidence  Justifying  a  finding  that  defendants 
wcare  guilty  of  gross  neeligence  or  wantonness 
In  maintaining  the  drain,  etc,  if  the  iory  so 
found  they  were  entitled  to  award  plaintffC  puni- 
tive damages. 

Appeal  from  Circuit  Court;  Houattm  Coun- 
ty;  H.  A.  Pearc^  Jndge. 

'^ot  officially  reported.* 

Adloa  Iqr  J.  T.  Eeyton  against  the  Central 
of  Georgia  Railway  Company.  From  a  Judg- 
ment for  plalntU^  defendants  appeal.  Ke- 
versed  and  remanded. 

This  was  an  action  by  appellee  against 
appellant  (or  damages  accruing  to  appellee's 
realty  by  reason  of  an  oversow  of  the  same, 
alleged  to  have  been  caused  by  tbe  Insnffl- 
ciency  of  a  sewemr  culvert  maintained  by 
appellant  under  its  railroad  embankment  to 
carry  oB  tbe  accumalation  of  rainfall^ 
There  were  two  counts  In  the  complaint; 
tbe  first  averring  simple  negligence  on  part 
of  defendant  In  maintaining  a  sewer  Insuffi- 
cient to  carry  off  the  water  accumulating 
on  a  certain  side  of  Its  railroad  embank- 
ment, and  having  an  outlet  only  through  said 
sewer,  by  reason  of  which  the  water  rose 
In  an  open  ditch,  and  overflowed  plalntlfTs 
lots,  and  rose  several  Inches  above  the  floor 
of  the  buildings  thereon.  Count  2  was  prac- 
tically the  same  as  1,  only  It  counted  on  will- 
fulness or  wantonness.  Demurrers  were  in- 
terposed to  these  counts,  raising  tbe  ques- 
tion of  proper  all^atlon  of  duty  on  the  part 
of  defendant  to  maintain  a  sewer  sufficiently 
large  to  carry  off  tbe  water  accumulating  at 
that  point;  that  the  count  failed  'to  allege 
that  tbe  water  which  caused  the  Injury  was 
diverted  from  its  natural  flow  or  course 
and  tamed  Into  the  ditch  and  sewer  by 
reason  of  the  construction  or  operation  of 
the  railroad  described  therein;  that  It  failed 
to  allege  or  show  that  tbe  ditch  or  sewer 
described  therein  was  made  or  cut  by  reason 
of  the  construction  or  operation  of  tbe  rail- 
road; that  It  fails  to  show  that  the  de- 
fendant at  the  time  of  tbe  alleged  injury  waa 
negligently  maintaining,  or  was  unlawfully 
maintaining,  tbe  dttch  or  sewer  described, 
and  on  other  grounds  not  necessary  to  be 
set  out  These  demurrers  were  overruled 
and  tbe  defendant  filed  the  following  pleas: 
(1)  The  general  Issue.  (2)  "For  further  an- 
swer to  said  complaint  the  defendant  says 
that  it  did.  on  the  date  mentioned  therein, 
operate  and  control  a  railroad  that  adjoined 
plalntifTs  property,  and  that  there  was  a 
ditch  along  tbe  railroad,  and  between  tbe 
railroad  and  plalntlfTs  property,  which  car- 
ried off  tbe  water  which  accumntated  during 
rainfalls,  and  that  where  said  ditoh  crossed 


8t  A&dzmm  street  tbe  deteodant  put  In  a 
system  of  sewerage  to  leo^n  and  csuiy  off 
tbe  water  that  accnmolated  in  and  came 
down  said  ditch ;  that  said  seww  was  amply 
sufficient  to  carry  off  the  water  that  wouJd 
accumulate  and  come  down  said  di^  Hiat 
emptied  into  said  sewa  on  tibe  date  ot  the 
alleged  injury,  and  that  said  sewer  waa 
open  by  the  d^^dant,  but  the  water  which 
accumulated  In  said  ditch  on  said  date^  and 
of  which  plaintiff  complains,  accomnlated 
from  the  streets  of  the  town  and  drifted 
trash  and  rUbbish,  which  were  thrown  or 
placed  in  said  street  by  other  persons,  other 
than  defendant,  over  which  defradant  Imd 
no  control.  Into  the  mouth  of  said  sewer, 
which  caused  it  to  fill  up,  thereby  causing 
the  water  to  back  up  and  overfiow  plalntUTs 
property.    (3)  For  further  answer  to  said 
complaint,  defendant  says  that  It  did  oper- 
ate a  railroad  on  the  date  of  the  alleged 
Injury,  which  adjoined  plalntlfTs  property, 
and  that  there  was  a  dltoh  between  the  rail- 
road and  plalntlfTs  property,  which  carried 
off  the  water  that  accumulated  in  that  vicin- 
ity, and  that  where  said  ditch  crosses  St. 
Andrews  street  defendant  put  in  a  system  of 
sewerage  to  receive  and  carry  off  all  water 
which  by  natural  fiow  or  drainage  would 
accumulate  and  go  into  said  ditch,  but  that 
before  the  date  of  the  alleged  injury  the  town 
of  Dotban  diverted  a  large  quantity  of  water 
from  Its  natural  fiow,  and.  turned  the  same 
into  the  ditch  between  tbe  railroad  and 
plaintilTs  proi>eriy,  and  that  by  reason  of 
the  diversion  of  said  water  by  said  town  from 
Its  natural  flow  more  water  accumulated 
in  said  ditch  than  said  sewer  was  capable 
of  receiving  and  carrying  away,  and  It  was 
alone  the  cause  of  the  diversion  of  the  water 
by  said  town  from  its  natural  flow  into  said 
ditch  that  caused  the  water  to  back  up  and 
overflow  plaintiff's  property  and  inflict  the 
damages  complained  of."    Demurrers  were 
interposed  and  sustained  to  these  pleas  on 
the  ground  that  the  plea  sought  to  raise  as 
a  defense  to  the  action  an  Immaterial  Issue, 
in  that  the  water  came  from  tbe  streets  of 
Dotban,  and  fails  to  allege  that  tbe  defend- 
ant's  sewer  was  sufficient  to  carry  it  off 
without  injury  to  plaintiff,  or  that  said  sewor 
was  so  constructed  as  to  prev^t  the  ac- 
cumulation of  driCt,  trash,  or  rubbish  in  it 
and  said  pleas  admit  a  servitude  upon  its 
said  property  in  the  town  of  Dotban,  but 
falls  to  aver  that  it  adopted  proper  and  nec- 
essary measures,  or  did  anything  to  take 
care  of  water  accumulating  upon  its  said 
property  by  reason  of  said  servitude,  so  as 
to  discharge  tbe  same  without  Injury  to 
plaintiff;  because  said  plea  does  not  negative 
the  negligence  charged  In  the  complaint  and 
avers  no  fact  which  shows  nonliability  of 
defendant  for  tbe  Injury  complained  of-  The 
facts  are  sufficiently  set  out  In  the  opinion. 
It  is  deemed  unnecessary  to  set  out  the 
charges,  as  they  are  all  referable  to  tbe 
pleas  to  which  demurrers  were  sustained. 
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except  those  of  an  affirmative  nature.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals. 

Itepy  ft  Fanner,  tat  appellant  A.  B. 
Face  and  B.  H.  Walker,  for  appellee. 

DBNBON,  J.  Thie  action  was  commenced 
on  tbe  Ifttli  6aj  of  Septemlwr,  1904,  by  J.  T. 
Keyton  against  the  Central  of  Georgia  Rail- 
way Company.  From  a  Judgment  against  the 
defendant,  It  appealed. 

It  Is  Bought  by  tbe  action  to  reeovw  of 
the  def^idant  damages  to  two  houses  owned 
by  plaintiff,  which  damages  were  cansed  by 
an  overflow  of  rainwater.  Tbe  complaint 
shows  that  Qu  houses  were  located  In  Dotban, 
Ala.,  on  a  lot  bounded  on  the  east  by  St 
Andrews  street  and  being  adjacent  or  near  to 
the  right  of  way  of  a  railroad  operated  by  tbe 
def^dant;  that  along  and  on  said  right  of 
way.  adjacent  or  near  to  plaintiff's  lots,  is 
an  opea  ditch,  connecting  at  tbe  point  where 
the  railroad  track  crosses  St  Andrews  street 
with  an  underground  brick  sewer,  which  said 
ditch  and  sewer,  it  is  averred,  are  maintained 
by  the  defendant  for  the  purpose  of  receiving 
and  carrying  off  water  in  times  of  rain.  It 
Is  averred  that  the  sewer  is  wholly  insuffl- 
cient  toe  carryli^  off  the  water  la  times  of 
heavy  rainfall,  and  that  on  the  15th  day  of 
Atignst  the  water  from  a  heavy  rain- 

fall accumulated  In  said  ditch  by  reason  of 
the  insnfflclency  of  said  sewer  to  receive  and 
carry  It  away,  and  overflowed  plaintiff's 
lots,  rising  qp  several  inches  on  the  floors  of 
his  bouses.  It  is  averred  that  the  defendant 
was  guilty  of  negllgesice  In  maintaining  the 
■ewer  of  dimensions  Insufficient  to  receive  and 
carry  off  tbe  water  In  time  of  heavy  rainfall, 
and  by  reason  of  such  negligence  plaintiff  suf- 
fered the  damages  to  his  property  as  averred. 

It  will  t>e  observed  that  tbe  complaint  con- 
tains no  aTOrment  that  the  ditch  and  sewer 
were  constructed  by  the  def«idant  For  lack 
of  sodi  averment  the  defendant  demurred. 

prevailing  doctrine  in  this  country 
seems  to  be  that  tbe  owner  of  the  upper  land 
has  a  right  to  the  nninternipted  flowage  of 
water  caused  falling  rain,  and  that  the 
pn^etor  of  the  lower  land,  to  which  the 
water  natnially  descends,  has  no  right  to 
make  embankments  whereby  the  current  may 
be  averted  and  accumnlated  on  the  property 
of  bis  nei^bor.  So  If,  for  the  purpose  of 
conatmctlDg  a  railroad,  or  for  any  ottier  pur* 
pose,  it  becomes  neoessary  to  erect  an  embank- 
ment a  proper  ootlet  or  calvert  must  be  pro- 
vided, of  ample  capacity  to  carry  off  the  flow 
of  water,  so  that  it  may  not  be  obstmcted  and 
thus  accumnlated  on  the  upper  and  adjacent 
lands  of  others;  for,  as  regards  coterminous 
estates,  no  one  can  l^ally  assnme  the  right 
to  alter  the  condition  of  things  so  as  Injuri- 
ously to  affect  pre-existing  rights  of  his 
neighbor.  The  outlet  must,  therefore,  be 
cartfuUy  and  skillfully  constructed,  so  that 


no  damage  may  reeuit  to  contiguous  pn^ 
The  rule  Is  that  the  outlet  must  be  of 
ample  capacity  to  carry  off  all  the  water  like- 
ly to  be  in  It  The  role,  of  course,  is  not 
applicable  to  extraordinary  and  exceesWe 
rainfall,  wbi<di  Is  held  to  be  vis  major.  With 
this  exception  in  relation  to  extraordinary 
floods,  tbe  rule  is  as  already  stated."  Hughes 
V.  Anderson.  68  Ala.  280,  44  Am.  Rep.  147; 
Nlnlnger  v.  Norwood,  72  Ala.  277,  47  Am. 
Rep.  412;  Savannah.  American  &  Mont- 
gomery  Ry.  v.  Bnford.  106  Ala.  803, 17  South. 
305;  A.  O.  S.  R.  R.  Co.  v.  Sbahan,  116  Ala. 
802.  22  South.  609;  Sbahan  v.  A.  G.  S.  R.  R. 
Co.,  115  Ala.  181,  22  South.  449,  67  Am.  St 
Rep.  20;  Sou.  Ry.  Go.  v.  Plott  181  Ala. 
812,  31  South.  33;  Ohio  &  Miss.  Ry.  Co.  v. 
Wachter,  123  111.  440, 15  N.  E.  279,  5  Am.  St 
Rep.  532 ;  Philadelphia.  Wilmington  & 
Baltimore  R.  Co.  v.  Davis.  68  Md.  281,  11 
Atl.  822.  6  Am.  St.  Rep.  440;  Sullens  v.  Chi- 
cago, Rock  Island  &  Pac.  Ry.  Co.,  74  Iowa, 
639,  38  N.  W.  645,  7  Am.  St  Sep.  501;  Harri- 
son V.  Great  Northern  By.  Co,  S  Hurt  ft 
a  286. 

Whether  or  not  the  defendant  constructed 
the  ditch  and  sewer  would  make  no  differ- 
ence with  respect  to  plalntUTs  rights  and 
defendant's  liability,  if  the  sewer  was  In- 
sufficient to  carry  off  the  water  likely  to 
Ije  in  11;  so  that  the  water  on  account  of  such 
Insnfflcloicy  would  dam  np  and  spread 
dangerously  from  its  natural  course,  and  de- 
fendant with  knowledge  of  its  harmful  char- 
acter maintained  it  This  prindple  was  ex- 
pressly recognised  by  us  In  the  case  of 
Southern  Ry.  Go.  t.  Plott  181  Ala.  812,  81 
South.  83. 

With  respect  to  the  insistence  that  it  is 
not  shown  the  complaint  that  the  water 
was  diverted  from  Its  natural  course,  we 
think  the  averments  of  the  complaint  answer 
tbe  insistence.  It  is  averred  that  **t^  reason 
of  the  Insufficiency  of  tbb  sewer  to  receive 
and  carry  It  away  tbe  water  rose  In  said 
opot  ditch  and  overflowed  plaintiff's  lot" 

If  there  was  an  improper  claim  of  damages 
in  the  complaint  this  could  not  be  reached 
by  demurrer.  The  complaint  was  not  subject 
to  the  demurrer  made  to  It  and  the  court 
pzt^ly  orermled  the  demurrer. 

The  donnrrpr  to  pleas  2  and  8  was  properly 
■Dstatned.  The  second  plea  falls  short  of 
showing  that  the  ditch  was  not  the  nsual 
outlet  for  the  water  that  accumulated  on  the 
streets  of  Dothan,  and  in  this  respect,  taking 
tbe  intendments  most  strongly  against  tbe 
pleader,  it  falls  to  show  that  the  sewer  was 
of  sufficient  capacity  to  carry  off  the  water 
that  would  naturally  flow  into  tbe  ditcli 
from  the  streets  of  Dotban.  So  It  may  I>e 
said  of  the  plea  that  while  it  undertakes 
to  set  up  the  acts  of  others  over  which  It 
avers  defendant  bad  no  control,  it  fails  to 
show  that  defendant's  own  n^ligeoce  did  not 
a>QtrIbute  proximately  to  the  Injury  com- 
plained of.  Shahan  t.  Ala.  Gr.  Sou.  R.  Co., 
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115  Ala.  181.  on  p.  198.  22  Boutb.  419,  67 
Am.  St  R^.  20. 

Plea  8  Is  defectlTe  In  several  respects  point- 
ed out  by  the  demorrer.  We  will  notice  only 
oneortwo.  It  la  a  plea  to  the  entire  complaint. 
It  is  alleged  In  the  second  count  that  defend- 
ant "bad  noticed  that  plalntlETB  property 
was  adjacent  or  near  to  said  ditcb,  and 
knew  that  the  probable  result  of  said  In- 
Botticlent  sewer  would  be  the  overflow  and 
consequent  damage  of  plaintifTs  property." 
It  is  averred  In  the  plea  that  before  the  "date 
of  the  alleged  Injury  the  town  of  Dothan 
diverted  a  large  quantity  of  water  from 
Its  natural  flow  and  turned  the  same  Into  the 
dltcb  between  the  railroad  and  plaintiff's 
propwty."  It  does  not  appear  from  the  plea 
that  the  water  was  not  rightfully  diverted. 
If  the  volume  of  water  was  Increased,  It  waa 
the  duty  of  the  defendant  In  maintaining 
its  sewer,  if  It  proved  too  small,  to  Increase 
its  capacity  to  properly  guard  against  prob- 
able injury  to  adjacent  property.  At  what 
particular  time  the  diTerslon  of  tbe  water 
by  the  town  of  Dothan  occurred  is  not  made 
to  appear  by  the  plea.  It  may  have  been  a 
sufficient  length  of  time  to  have  afforded  de- 
fendant, acting  with  reasonable  diligence,  op- 
portTinlty  to  enlarge  the  sewer.  This  Is  a  rea- 
sonable construction  of  the  plea,  when  read 
In  connection  with  the  second  count  of  the 
complaint.  So,  without  noticing  other  de- 
fects, we  conclude  the  demurrer  to  tbe  third 
plea  was  well  Bustained. 

This  brings  us  to  consideration  of  tbe  ques- 
tions presented  by  the  bill  of  exceptions.  Tbe 
evidence  for  plaintiff  taided  to  show  that  bis 
bouses  mentioned  in  tbe  complaint  were  lo- 
cated as  there  alleged ;  that  on  the  15th  of 
August,  1904,  bis  lot  overflowed,  and  tbe 
water  backed  over  the  lots  and  rose  in  the 
houses  on  tbe  lots  over  tbe  floors  to  a  depth  o£ 
six  or  eight  inches^  that  he  did  not  live  in 
the  houses,  but  had  them  rented  to  tenants. 
The  evidence  further  tended  to  support  plain- 
tiff's case  as  made  by  the  complaint.  Tbe 
plaintiff  testified,  among  other  things,  that 
there  veee  closets  on  the  ditch;  that  on  the 
day  of  the  overflow  tbe  water  stood  on  his 
lot  from  1^  to  3  hours ;  and  that  when  the 
water  receded  a  stencb  was  left  In  tbe  houses. 
The  bill  of  exceptions  recites  that  the  answer, 
**A  stencb  was  left  in  bis  bonsea,"  was  given 
OS  answer  to  a  question  propounded  by  plain- 
tiff's counsel,  "State  the  ccmdttlon  of  the 
bouses  after  tbe  rain."  We  can  see  no  lee^tl- 
mate  objection  to  tbe  answer.  It  was  entirely 
competent  to  prove  tbe  condition  of  the  prop- 
arty  after  tbe  overflow,  and  It  was  open  to  the 
jury  to  say  whether  or  not  tbe  stench  was  a 
result  ot  the  rain  or  tbe  overflow;  also  It 
might  be  a  matter  to  be  considered  In  fixing 
the  damages.  Any  proximate  result  of  the 
overflow  that  would  tend  to  make  the  bouses 
less  desirable  as  tenant  houses — as  places  for 
habitation — would  d^redate  their  rmtal  val- 
ue^ and  diminution  In  rental  value  ta  an  el^ 


ment  of  damages  In  such  cases.  Tenn.  Coal 
Co.  V.  Hamilton,  100  Ala.  252,  14  Sooth.  167, 
46  Am.  St  Rep.  48;  Rouse  v.  Martin.  75  AU. 
515,  ei  Am.  R^.  463 ;  Hundl^  Y.  Harrison. 
123  Ala.  202,  26  South.  294. 

Tbe  plaintiff  as  a  witness  was  asked  by  h:a 
counsel  to  "state  to  the  Jury  the  effect  of  the 
overflow  on  your  houses  and  lot"    We  thln^ 
this  was  a  proper  question.   It  did  not  nec- 
essarily call  for  an  opinion  of  the  witness, 
and  it  was  the  right  of  the  plaintiff  to  prove 
all  actual  damage  he  knew  he  had  snstaiiKd 
as  a  proximate  result  of  the  overflow,  and 
as  a  predicate  for  this  he  could  prore  the 
condition  the  water  left  his  premises  Izi,  and 
this  would  have  been  responsive  to  tbe  qne^ 
tlon.    The  defendant  could  protect  himself 
from  any  ill^al  evldoice  given  by  the  answer 
by  proper  motion  to  exclude.    O'Grady  t. 
Julian,  34  Ala.  88.    Answering  tbe  question 
the  plaintiff  stated :  "The  effect  of  the  over- 
flow on  my  property  was  to  damage  It  a  very 
great  deal."  The  answer,  we  are  constrained 
to  bold,  should  have  been  excluded  on  the 
motion  made  by  the  defendant    It  was  not 
only  the  mere  expression  of  an  opinion  by 
the  witness,  but  it  invaded  the  province  of 
tbe  jury.   Whether  or  not  tbe  property  was 
damaged  was  one  of  the  qnestlona  of  fact 
to  be  determined  by  the  Jury.   Hames  v. 
Brownlee,  63  Ala.  277 ;  Young  r.  Cnreton,  87 
Ala.  727,  6  South.  352. 

For  tbe  same  reason  tbe  question  to  tbe 
plaintiff,  "State  If  your  property  waa  dam- 
aged by  the  overflow,"  and  the  answer  there- 
to, were  Improperly  allowed.  The  plaintiff 
testified  that  be  could  not  tell  the  extent  of 
the  damage  of  the  rainfall  of  August  15, 190L 
but  that  rainfall,  togetiier  with  others  prior 
thereto,  had  reduced  the  roital  valoe  of  bis 
property  $2\^  per  month.  Damages  caused 
by  other  overflovra  than  the  one  named  In  tbe 
complaint  were  not  recoverable  In  this  ac- 
tion ;  hence  proof  of  such  damages  should  not 
have  been  allowed.  The  witness  should  not 
have  bem  allowed  to  take  into  eoiulderaticHi 
damages  caused  by  other  floods.  A.  O.  S.  R 
Oo.  V.  Shahan,  116  Ala.  802,  22  Sontb.  509. 

The  questions:  "Did  tbe  overflow  neces- 
sitate any  r^alrsT  And  "Did  tbe  overflow 
affect  tbe  property  as  toumt  prapatyT' 
would  seem  to  fall  In  tbe  same  cat^ory  with 
the  question,  "State  If  your  property  was 
damaged  by  the  ovarflow."  Barnes  v.  Bnnrn- 
lee  and  Young  r.  Gureton,  supra.  By  follow- 
ing the  rule  laid  down  In  Barnes  v.  BrowDles 
with  respect  to  the  manner  of  proving  dam- 
ages, the  plaintiff  may  avoid  mor  on  an- 
other trlaL  While  damages  caused  by  ove^ 
flow  other  than  tbe  one  complained  of  In  tbe 
complaint  are  not  recoverable  in  this  aetioa, 
yet  evidence  of  othw  ovwflows  b^ore  tbe  snlt 
was  commenced,  but  after  the  defaidant  be- 
gan the  maintenance  of  the  sevrer,  was  com* 
petent  as  affording  the  Jury  Informatim  of 
the  consequences  of  the  overflow  or  badclng 
of  the  water  under  similar  drcumstancei. 
Burden  r.  Stein,  27  Ala.  104,  62  Am.  De& 
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758;  Polly  t.  McCall,  87  Ala.  20;  Ceotral  of 
Ha.  Ry.  Co.  T.  Windham,  126  Ala.  652,  28 
South.  392.  This  evidence  was  also  compe- 
tent u  tending  to  show  the  defendant  had 
knowledge  of  the  condition  of  the  sewer. 
<^tral  of  Oa.  Ry.  Co.  v.  Windham,  supraT 

In  estimating  actaal  damages  In  the  case, 
diminution  in  rental  value  and  market  value, 
while  tfiey  may  not  t>e  the  sole  criterion,  are 
elements  to  be  taken  Into  i^nalderatlon ; 
hence  evidence  of  the  rental  valne  and  market 
value  of  the  property  just  prior  to  the  over- 
flow was  competent,  and  the  court  erred  in  de- 
cllnli^  to  allow  the  defendant  to  show  tbe 
jnarket  value. 

We  are  anable  to  see  the  relevancy  of  the 
fact,  sought  to  be  proved  by  the  defendant, 
that  the  sewer  on  Main  street  had  never  clog- 
ged or  overflowed.  It  was  open  to  the  jury 
on  the  evidence  to  say  whether  or  not  tbe 
defendant  was  guilty  of  gross  negligence  or 
wantonness  in  maintaining  the  sewer.  If 
it  was,  and  the  jury  should  so  find,  punitive 
damages  might  be  awarded  by  them.  Hughes 
V.  Anderson,  68  Ala.  280,  44  Am.  Rep.  147; 
S.  &  N.  Ala.  R.  Co.  V.  McLendon,  63  Ala.  2Cn ; 
Birmingham  Ry.  &  Elec.  Co.  v.  Bowers,  110 
Ala.  S28,  20  South.  345 ;  Cen.  of  Ga.  Ry.  Co. 
T.  Windham.  126  Ala.  552,  28  South.  392. 
It  follows  that  charges  1.  2,  3.  4.  6,  6.  7,  12, 
and  13  were  properly  refused.  Each  of  them 
excluded  any  recovery  of  punitive  damages. 

Charges  8,  9,  10,  and  11  were  general  af- 
flrmatlTe  charges  for  the  defendant  There 
was  evidence  tending  to  support  plaintiff's 
case,  and  these  charges  were  properly  refused. 

For  the  errors  pohited  out,  the  judgment 
appealed  from  is  reversed,  and  the  cause 
will  be  remanded. 

Bererwd  and  remanded. 

WBAKLBT,  O.  3.,  and  DOWDDLL,  and 
DBN80N,  JJ.,  concur. 

PARKER  et  aL  v.  BLOUNI'  OOUNTT. 
-(Supreme  Court  of  Alabama.    June  30,  1906.) 

1.  FlXTUBEB— IBON  SAFI. 

The  commissioners*  court  of  B.  county  pur- 
chased a  safe  and  placed  the  same  in  the  court- 
bouse.  Because  of  Its  sreat  weight  the  com- 
mlssittieTs  had  a  foundation  of  atone  and  cement 
built  from  the  ground  to  the  floor  level  to  bup- 

Sort  the  safe,  and  when  the  foundation  waa 
nished  the  safe  was  rolled  on  and  supported 
by  the  foundation,  but  was  not  attached  to  it 
in  a,nj  manner.  The  door  of  the  room  In  which 
the  safe  waa  placed  being  too  small  to  admit  it^ 
it  was  necessary  to  take  out  a  part  of  thp  wall 
irf  the  room,  and  It  eonid  only  be  removed  in  a 
elmllar  manner.  On  a  sate  of  the  courthouse 
the  commissioners  reserved  the  safe.  Bdd,  that 
the  safe  was  not  so  attached  to  the  realty  as 
to  be  a  fixture. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  23, 
Cent  Dig.  Fixtnrea,  {  la] 

2.  SAHB— AaBKEUKTS. 

Tlie  owner  of  a  safe  located  In  a  building 
and  the  purchaser  of  the  realty  may  agree  that 
the  safe  ii  a  chattel,  subject  to  be  removed  txom 


the  building,  regardless  of  the  manner  tn  which 
It  is  affixed  thereto. 

[Ed.  Note. — ^For  cases  tn  point,  see  voL  23, 
Gent  Dig.  Fixtures,  |  6.] 

Appeal  from  Circuit  Court,  Blonnt  County; 
W.  W.  Haralson,  Judge. 

"To  be  officially  reported." 

Action  by  Blonnt  county  against  George 
H.  Parker,  as  trustee,  etc.,  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal' 
Affirmed. 

Ward  A  Weavw,  for  ai^lIaiitB.  BmeEy  C. 
Hall,  for  apptilee, 

HABALSON,  J.  Detinue  fbr  an  Iron  safe. 
oommlBslonerB'  court  of  Blount  county 
owned  the  old  bolldlng  used  fbr  the  court- 
honse.  Sudi  building  Is  no  longw  used  for 
such  purposes.  Th^  purchased  the  safe  In 
1886,  and  placed  the  same  In  said  courthouse 
for  the  purpose  of  keeping  In  it  the  records 
of  the  court.  It  waa  very  heavy  and  was 
moved  on  rollers  attached  to  the  safe.  Tba 
commlsstonerB  bad  a  foundation  of  stone  and 
cement  built  from  the  ground  to  the  level 
of  the  floor  of  the  bouse,  for  the  purpose  of 
securing  and  supporting  the  safe;  and  when 
said  foundation  was  flniafaed,  the  safe  was 
nriled  on  and  supported  by  this  foundation, 
but  was  not  attached  In  any  manner  to  it 
The  door  of  the  room  In  which  the  safo  was 
placed  was  too  small  to  admit  it,  and  It  be- 
came necessary  to  take  out  a  part  of  the  wall 
of  the  room,  large  enough  for  the  safe  to 
enter,  end  be  rolled  on  to  its  brick  and 
cement  foundation,  and  it  could  only  be  re- 
moved In  some  such  way. 

It  was  shown,  that  the  courthouse  lot  was 
sold  by  the  county  to  R.  F.  Wyatt,  who  testl- 
fled,  that  when  he  purchased  the  old  court- 
house, the  safe  was  not  sold  with  ii;  and  he 
did  not  purchase  the  same,  nor  did  be  sell 
It  to  W.  F.  Harrell,  to  whom  he  sold  the  lot 
and  building,  and  said  Harrell  knew  and 
understood  It  The  bill  of  exceptions  recites 
that  the  safe  was  the  property  of  Blount 
county.  The  minutes  of  the  commissioners* 
court  recites  that  Wyatt  purchased  from  the 
county,  "the  Bangor  court  house  lot"  and 
they  conveyed  the  same  to  Wyatt.  and  he 
sold  and  conveyed  the  property  to  Harrell. 
who  conveyed  the  same  to  defendants  as 
trustees  of  Columbia  College.  It  further  ap- 
pears, that  when  Wyatt  piu-cbased  the  lot 
from  the  county,  he  did  not  attempt  to  buy 
the  saf^  nor  did  the  commissioners  attempt 
to  sell  it  to  him,  but  It  was  agreed  between 
the  commissioners'  court  and  Wyatt  that  he 
should  sell  It  for  the  county,  if  be  could  find 
a  purchaser. 

"The  true  rule  Is,  that  articles  not  other- 
wise attached  to  realty  than  by  tbelr  own 
weight  are  prima  facie  personalty,  and  arti- 
cles affixed  to  land  in  fact,  although  only 
slightly,  are  prima  facie  realty,  and  the  bur- 
den of  proof  Is  on  the  one  contending  that 
the  former  la  realty  or  that  the  latter  Is  per- 
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aonalty.**  10  Cye.  1136;  Baiik  t.  Ktser,  119 
Ala.  201,  24  South.  11;  Powers  t.  Harris. 
68  Ala.  410. 

"The  early  theory  was  that  physical  aa- 
nezatlon  was  essential  to  coiustltnte  a  fixture. 

*  *  *  In  the  leading  American  cases  the 
conclusion  was  [reached]  that  there  Is  no 
one  test,  but  that  whether  a  chattel  has  be- 
come a  part  of  the  freehold,  requires  the 
united  application  of  the  following  elements: 
1.  Actual  annexatl(Hi  to  the  realty  or  some- 
thing appurtenant  thereto.  2.  Appropriation 
to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  Is  connected.  8.  The 
Intention  of  the  party  making  the  annexation 
to  make  the  article  a  permanent  accession  to 
the  freehold."  19  Cyc.  1037.  It  is  further 
stated,  supported,  It  seems,  by  authorities  In 
many  states,  that  "mere  weight  Is  not  suffl- 
dent  to  make  a  chattel  a  part  -of  the  realty, 
although  resting  on  a  surface  prepared  for  It, 

•  •  *  and  that  the  weight  of  authority 
seems  to  be  that  merely  Inclosing  a  chattel 
in  a  building,  through  the  entrance  to  which 
the  chattel  can  be  removed  only  In  pieces, 
or  which  will  have  to  be  destroyed,  or  in 
which  an  opoiing  must  be  made  before  the 
chattel  can  be  removed  from  the  premises, 
or  inclosing  an  article,  as  an  iron  safe,  fn 
brick  or  iron,  does  not  necessarily  amount  to 
annexation,  even  between  vendor  and  pur- 
chaser or  mortgagor  and  mortgagee."  Id. 
1011 ;  Tillman  v.  De  Lncy,  SO  Ala.  106 ;  De 
Lacy  T.  Tillman,  83  Ala.  155,  3  South.  294. 

In  this  case,  as  has  appeared,  the  safe  was 
not  Bold  by  the  county  commissioners  when 
they  sold  the  courthouse,  but  they  retained 
the  title  to  and  now  claim  to  own  1^  and  au- 
thorized the  vendee  of  the  realty,  to  sell  the 
same  tm  them,  If  he  could  find  a  purchaser. 
It  farther  Appears,  that  the  safe  was  not  In 
any  manner  annexed  to  the  house,  or  to  the 
bricft  foundation  on  which  It  rested.  The 
fac^  that  It  required  a  part  of  the  wall  of 
the  house  to  be  removed  to  admit  the  safe 
to  its  foundation,  and  that  It  wonld  require 
an  aperture  in  the  wall  of  the  building  to  be 
made  In  order  to  remove  It,  do  not  Impart  to 
It,  the  character  of  a  flztnre.  The  owner  of 
the  safe  and  purchaser  of  the  realty  agreed 
In  the  salo  of  the  courthouse  lot  that  It  was 
a  chattel,  inbject  to  be  removed  from  the 
biUIdlng.  This  was  competent  to  be  shown, 
and  was  recognizing  It  as  a  chattel,  then,  and 
for  all  purposes,  ever  thereafter.  It  was 
competent  for  the  parties  to  so  treat  It  Even 
In  cases  of  bouses  afSzed  to  the  soil,  they 
may  be  treated  as  chattels,  If  the  owner  and 
vendor  of  the  land  and  Its  purchaser,  agree 
to  so  treat  tbem.  Powers  v.  Harris,  68  Ala. 
411;  The  Bank  v.  Etser,  eapn. 

There  was  no  conflict  in  tiie  evidence,  and 
on  the  imdlaputed  proofs,  the  court  very  prop- 
erly gave  the  general  charge  for  the  plalntlfT, 
Blount  coun^. 

Affirmed. 

WEAKLBT,  0.  J.,  and  DOWDELL  and 
DBNSON,  JJ^  concur. 


DIX  V.  STATE. 

(Supreme  Court  of  Alabama.    June  14,  1906L 
Rehearing  Denied  June  80,  1906u) 

1.  OanniffAX.  Ziaw—Irdiotiebht  — Notice  to 

AocusBn. 

It  is  not  necessary  that  a  defendant  in  a 
criminal  case  sluUl  have  notice  of  the  indict- 
ment, nor  a  copy  of  it,  previous  to  his  arraign- 
ment 

[Ed.  Note.— For  eases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  HlSo-140&] 

2.  GBAHO  JuBT— DBAWINO  and  BUIOCOHZRO— 

WEiTrEN  OsnsB  OF  CouBT  —  Necessftt  — 
Stattttobt   Pbovisions  —  lUcoBD  —  Sum- 

CIENC"? 

Under  Act  Dec.  7,  1900  (Acta  1900-01, 
p.,  217),  amendatory  of  the  act  to  establish  a 
criminal  court  of  Jefferson  coun^,  providing 
in  section  10  that  the  grand  and  petit  juries 
for  the  criminal  court  tx  rach  county  shall  be 
drawn,  summoned,  and  impaneled  for  each  term 
of  the  court,  if  in  the  opinion  of  the  jndees 
it  is  necessary,  in  the  manner  now  provided  tor 
or  which  may  be  hereafter  provided  for  by  law, 
etc.,  provided  that  the  judges  may  direct  for 
what  weeks  of  the  term  Jurors  may  be  drawn, 
and  tbat  they  shall  impanel  at  least  two  f^ra^^ 
juries  each  year,  it  is  not  necessary  that  the 
opinion  of  the  judge  b&  in  tlie  form  of  a  writ- 
ten order,  but  it  may  be  expressed  orally;  and 
a  record  siting  that  the  grand  jorors  were 
drawn  according  to  law,  and  that  the  court  as 
shown  by  the  record,  did  formally  organise  the 
grand  jury  at  the  besinning  of  the  term  from 
the  venire  tamed  in  by  the  sheriff,  sufficiently 
shows  that  the  opinion  of  the  judge  had  been 
duly  expressed  and  communicated  to  the  proper 
ofBcerfl  and  that  the  jurors  were  duly  orawn 
and  summoned. 

3.  Cbiuinal  Law— yraDicT  or  Ouiz.tt-^b- 

80NAL  PrESENOE  OT  DBFEHOAHT. 

In  felony  cases,  a  verdict  of  guilty  cannot 
be  returned  in  the  absence  of  the  defendant 
whose  presence  must  be  affirmatively  shown  by 
the  record. 

[Ed.  Note.— For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  1  1480;  voL  15^ 
Cent  Dig.  Criminal  Law,  (  2706.1 

4.  Same— Record— StJFFiciENOT. 

It  ia  not  necessary  that  the  record  ahonld 
state  in  direct  terms  tbat  defendant  was  presoit 
at  the  rendition  of  the  verdict  and  dnnng  all 
the  previous  proceedings  of  the  trial;  and  a 
record,  the  mmute  entries  whereof  recited  de- 
fendant's personal  presence  at  the  arraignment 
on  a  certain  date,  that  the  trial  was  oontinued 
from  day  to  day,  and  tihat  defendant  was  person- 
ally present  when  sentence  was  pronounced, 
sufficiently  showed  by  implication  defendant's 
personal  presence  daring  the  entire  sitting  of 
the  court,  from  the  arraignment  to  the  rendi- 
tion of  the  verdict 

[Ed.  Note. — For  cases  In  point  see  vol.  1^ 
Gent  Dig.  Criminal  Law,  88  2536-2542,  2766.) 

6.  Saub  —  QnEBTiOKs  Beviewablb  —  Bnx  of 
Exceptions— Necessity. 

On  appeal,  grounds  for  a  motion  in  arrest 
of  judgment  tbat  the  Jury  was  not  selected  from 
the  lawful  venire,  that  the  jury  was  not  selected 
from  the  list  served  on  defendant,  that  many 
of  the  names  served  on  defendant  as  persona 
from  whom  he  ahould  select  his  jury  were  not 
in  the  number  he  did  select  from,  that  the  names 
of  all  the  persons  on  the  jury  to  try  defendant 
did  not  appear  on  the  list  served  on  him,  nor 
were  they  all  either  on  that  list  or  drawn  to  com- 
plete the  third  Jury  for  the  week,  that  the  court 
Improperly  struck  special  pleas  in  bar  from  the 
file  without  requiring  the  state  to  demur  there- 
to, and  that  the  court  Improperly  eliminated 
the  issues  raised  by  d^endant's  special  pleas 
in  bar  without  evlcbnce  or  donurrer  on  w  to 
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■atd  pleaB,  present  qneetiona  properly  present- 
able only  b;  bill  of  exceptions. 
6l  Sams— SioniNo  and  Fzlino  Bill  of  Bx- 
OBPTiONB— Extension  bt  Aoueuent. 

Acta  1890-91.  p.  915.  provides  for  the  hold- 
ing of  three  terms  of  the  criminal  court  of  Jef- 
ferson county  for  each  year,  that  each  term  may 
continue  until  the  bnalneas  ta  disposed  of,  but 
that  the  court  shall  adjourn  10  days  before  the 
beginning  of  the  next  term.  Acta  Gen.  Assem. 
lSOO-91,  p.  227,  provides  that  bills  of  exception 
in  such  criminal  court  must  be  filed  within  00 
days  after  the  conviction,  but  that  the  act 
shall  not  prevent  agreements  in  writing  as  to 
the  time  between  the  solicitor  and  counsel  for 
defendant.  Held,  that  while  a  bill  of  excep- 
tiona  may  be  legally  signed  at  any  time  within 
CO  days  friuD  the  conviction,  notwithstanding 
the  time  of  the  signing  would  have  been  after 
the  next  ensuing  term  of  the  court  had  began, 
and  while,  bad  there  been  more  than  60  daya 
from  the  time  of  the  conviction  until  the  next 
ensuing  term,  the  time  of  the  signing  might  have 
been  extended  by  agreement  to  any  time  before 
the  beginning  of  the  next  term,  yet  when  the 
60  days  given  by  the  statute  extend  into  the 
'term  next  ensuing  after  the  term  of  the  convic- 
tion, the  time  cannot  be  extended  by  aneonent 
of  counsel,  and  the  bill  mnat  be  mgned  within 
the  60  days. 

Appeal  from  Criminal  Oonrt,  J^erson 
Ooonty;  D.  A.  Greene,  Judge. 

"To  be  officially  reported." 

Robert  L.  Dtx  was  convicteA  of  homicide, 
and  appealB.  Affirmed. 

The  defendant  was  indlcrted,  tried,  and 
oonylcted  for  killing  Bert  Peanell  by  cutting 
bim  or  stabbing  blm  with  a  knife.  Tbe  facts 
in  reference  to  the  motions  and  demurrers 
sufficiently  appear  In  tbe  opinion,  except 
as  to  tbe  seroitb,  elgbtb,  nlntii,  tenth, 
eleroith,  and  twelfth  ground  for  tlw  motion 
and  arrest  of  Judgment,  which  were  as  fol- 
lows: "(7)  That  the  Jvry  trying  the  defend- 
ant was  not  selected  from  the  lawful  venire. 
(8)  That  tbe  Jorj  that  tried  this  case  was 
not  selected  from  the  list  served  on  defend- 
ant as  a  list  from  which  he  could  select  his 
Jurr  fnnn.  ^  That  many  of  the  names 
served  on  the  defendant  as  persons  from 
whom  be  ^nld  select  his  jury  were  not  in 
tbe  number  he  did  select  fWrn.  (1(0  That 
the  namee  of  all  tt^  persons  on  the  jury  who 
tried  defokdant  do  not  appear  on  the  list 
served  on  tbe  defttidant  as  a  list  from  which 
he  should  select  his  jury,  nor  were  tiiey  all 
either  m  that  list  or  drawn  to  complete  tbe 
third  Jury  fbr  that  week.  (11)  That  the 
court  improperly  struck  the  defendant's 
special  pleas  In  bar  from  the  flie  without  re- 
quiring the  state  to  demur  to  such  pleas  or 
either  of  Ibem.  (12)  Ih&t  the  court  improp- 
erly eliminated  the  issues  raised  by  the  de- 
fendanfe  special  pleas  In  bar  without  evi- 
dence or  demurrer  on  or  to  said  pleas.'* 
Fbe  defendant  was  couTlcted  and  sentenced 
£>  be  hanged. 

Bobert  M.  Bell,  fbr  appellant  Massey 
Wilson,  Atty.  Oen.,  Cor  tbe  Stat& 

DBNSON,  J.  Tbe  indictment  was  found 
during  the  September  term,  1900,  of  the 


criminal  court  of  Jefferson  county,  and  was 
pres^ted  to  open  court  on  tbe  7tb  day  of 
November,  1905.  On  tbe  day  the  Indictment 
was  presented,  tbe  defendant  being  In  open 
court,  the  court  proceeded  to  arraign  tbe 
defendant,  when  he  objected  to  l>elng  ar- 
raigned because  he  had  had  no  prerlous 
notice  that  the  indictment  had  bem  returned 
into  court,  and  because  no  copy  of  the  In- 
dictment had  been  serred  on  him.  He  also 
moved  to  quash  tbe  indictment  for  the  same 
reastms.  The  law  neither  requires  that  tbe 
defendant  in  a  criminal  case  shall  have 
prerlous  notice  of  tbe  Indictment  nor  a  copy 
of  It  pxerlouB  to  his  arraignment  The  ob- 
jection and  motion  were  properly  overruled. 

Attee  overmllng  the  objection  and  motion 
tbe  court  arraigned  the  defendant  he 
pleaded  not  guilty,  and  Deconber  11,  IOCS, 
was  fixed  by  the  court  as  the  day  for  the  trial 
of  the  case.  On  the  11th  of  December  the 
defendant  demiured  to  the  Indictment  and 
moved  to  quash  It  The  gist  of  the  de- 
murrer and  the  motion  is  that  the  record 
falls  to  show  that  there  was  a  written  order 
of  tiie  presiding  judge,  or  either  of.  the 
judges,  of  tbe  criminal  court  for  drawing 
or  summoning  a  grand  jury  for  the  Septem- 
ber tram  1905,  of  said  court  Section  10  of 
tbe  act  amendatory  of  the  act  to  eetoblish 
a  criminal  court  of  Jefferson  coun^,  which 
amendatory  act  was  approved  Deconber  7, 
1900.  proWdes:  "Hut  the  grand  and  petit 
juries  for  said  criminal  court  of  Jefferson 
county  shall  be  drawn,  summoned  and  Im- 
paneled for  each  of  said  terms  of  said 
court  if  In  the  (pinion  of  tbe  jndges  It  is 
necessary  to  dispose  of  the  business  thereof, 
In  the  same  manner  as  Is  now  provided  for 
or  which  may  be  hereafter  provided  by 
law  In  reference  to  said  court  uid  shall 
have  tbe  same  powers  as  the  circuit  courts 
to  Issue  special  venires  and  to  summon 
toles  jurors:  Provided,  that  the  Judge  of 
said  court  shall  have  the  power  to  direct 
for  what  weeks  of  the  term  Jurors  may  be 
drawn;  and  provided  further,  that  they 
shall  Impanel  at  least  two  grand  Juries 
each  year;  and  provided  further,  that  all 
laws  now  In  force  as  to  tbe  drawing,  sum- 
moning and  Impaneling  of  juries  shall  In 
no  wise  be  affected  by  the  passage  of  this 
act,  but  same  shall  remain  in  full  fbrce  and 
effect"  Acts  100(M)1,  p.  217.  If  the  ques- 
tion Is  one  which  can  be  raised  by  demurrer, 
yet  we  do  not  think  tbe  act  contemplates— 
at  least  It  Is  not  made  Indispensable — ^that 
tbe  opinion  of  the  Judge  referred  to  shall 
take  the  shape  of  or  be  expressed  In  the  form 
of  a  written  order  to  be  Incorporated  In  the 
organization  of  tbe  court  but  such  opinion 
may  be  expressed  orally.  In  this  Instance 
the  record  recites  that  tbe  grand  Jurora  were 
drawn  according  to  law,  and  tbe  court  eB 
shown  by  the  record,  did  formally  organize 
tbe  grand  jury  at  tbe  beginning  of  the  Bep' 
tember  term  from  the  venire  turned  Into 
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conrt  by  the  eberiff.  It  most  follow  from 
this  that  the  opinion  of  the  Judge  had  been 
duly  expressed  and  commnnlcated  to  the 
proper  officials  and  the  Jurors  had  been 
duly  drawn  and  annunoned.  Suddath's  Case, 
124  Ala.  82,  27  Sooth.  487. 

It  is  not  claimed  by  the  a^Kllant  that  the 
record  falls  to  show  affinnatlTely  that  he 
was  present  when  the  verdict  was  received 
hy  the  court — when  It  was  rendered.  It 
la  settled  law  that  in  felony  cases  a  ver- 
dict of  gollty  cannot  be  returned  In  the 
absence  of  the  defendant,  and  his  presence 
must  be  affirmatively  shown  by  the  record. 
HayeaC  Case,  107  Ala.  1.  18  Sonth.  172; 
Hughes'  Case,  2  Ala.  104.  86  Am.  Dec.  411; 
Young's  Case,  80  Ala.  857;  Sudduth's  Case, 
124  Alft.  82.  2T  South.  487.  This  legal  right 
of  the  d^endant  Is  fOrtlfled  1^  an  nnbroken 
line  of  decisions,  English  and  American.  In 
fact,  there  Is  no  dispute  as  to  the  law.  But 
the  difficulty  arises  In  determining  whether 
In  point  of  fact  the  record  falls  to  affirmative- 
ly show  the  preswice  of  the  defendant  It 
it  stated  In  Young's  Case,  supra,  that  "pos- 
sibly it  Is  enough  If  the  reconl  show  by 
fair  inference  that  the  prisoner  was  present 
when  the  sentence  was  pronounced."  The 
qneston  there  related  to  the  prlsonor's 
presmce  at  the  time  of  sraitence,  and  we 
hold  that  If  the  recitals  of  the  minute  en- 
tries, reasonably  construed  and  by  fair  In- 
ference, show  the  presence  of  the  deffflidant, 
this  would  be  an  affirmative  showing  of  his 
presence  by  the  record. 

The  record  here  shows  that  the  defendant 
was  present  In  person  on  the  11th  day  of 
December,  the  day  the  case  was  tried;  that 
on  the  call  of  the  case  for  trial  on  that  day 
the  defendant  was  duly  arraigned,  and,  atter 
several  preliminary  motions  made  by  the  de- 
fendant weife  overruled;  that  Issue  Joined  on 
a  plea  in  abatement  was  determined  by  the 
Jury  against  the  defendant  ^  that  he  then  filed 
the  plea  of  not  guilty  and  four  special  pleas; 
that  the  special  pleas  were,  on  motion  of  the 
state  stricken  from  the  file.  The  record  then 
recites :  "And  on  this  the  12th  day  of  Decem- 
ber, lOOS,  Issue  being  joined  on  the  defend- 
ant's plea  of  not  gutl^  filed  In  this  cause, 
thereupon  came  a  jury  of  good  and  lawful 
men,  to  wit,  L.  S.  Kates  and  eleven  others, 
who  being  duly  impaneled  and  sworn  accord- 
ing to  law,  before  whom  this  trial  was  entered 
upon  and  continued  from  day  to  day  and 
from  time  to  time.  Now  on  this  the  leth 
day  of  December,  1905,  said  Jurors  on  their 
oaths  do  say,"  etc.  "•  •  *  On  the  19th 
day  of  December,  1905,  the  prisoner  was  pres- 
ent In  open  court  in  bis  own  proper  person, 
and,  being  asked  by  the  court  if  be  had  any- 
thing to  say  why  sentence  should  not  be  pro- 
nounced upon  blm,  said  nothing."  So  the 
record  shows  the  personal  presence  of  the  de- 
fendant when  arraigned  on  the  Indictment 
on  the  11th,  that  he  pleaded  to  it,  and  it  also 
shows  his  personal  presence  at  the  sentence. 
It  IB  not  necessary  that  the  reoord  sbooid 


state  in  direct  terms  that  be  was  present  at 
the  rendition  of  the  verdict  and  during  all  tbe 
previous  proceedings  of  the  trial,  although 
such  presence  was  essential. 

The  recitals  of  the  minute  entry  If  bis  per- 
sonal presence  at  the  arraignment  on  tbe  lltb. 
and  that  the  trial  was  continued  from  day  to 
day  and  from  time  to  time,  and  of  bis  person- 
al presence  when  sentence  was  pionoiiiu:ed, 
and  that  he  said  nothing  why  sentence  sbonld 
not  be  pronounced,  are  sufficient  to  warrant 
the  conduslw  that  the  record  by  neceBsary 
and  reasonable  implication  sbows  the  person- 
al presence  of  the  priscmer  during  tbe  entire 
sitting  of  the  court  from  the  arraignment  to 
the  rmdition  of  the  verdict.  "The  all^atioiiB 
of  tbe  contbiuance  of  the  trial  fnun  day  to  day 
and  time  to  time  anffielentiy  bidlcate  that 
it  was  with  tbe  incidents  befbre  described  of 
which'  the  presence  of  llie  prisoner  wan  one." 
We  bold,  therefore,  that  the  record  by  nece»-, 
sary  and  reasonable  Implication  eOiowb  tbat 
the  defendant  was  present  at  the  renditiw 
of  the  verdict,  and  thus  his  presence  is  af- 
firmatively shown.    Yonng^i  Czse,  39  Ala. 
357;  Snow's  Case,  68  Ala.  372;  Banks  & 
Wood  V.  State,  72  Ala.  822 ;  Lovetfa  Case,  29 
Fla.  367,  11  South.  172;  Irvin's  Case,  19  Flo. 
872;  Falipqulst'B  Case,  30  Fla  73,  11  Sonth. 
521;  Stephens'  Case,  19  N.  Y.  548;  West's 
Case,  22  N.  J.  Law  212;  Dodge's  Case,  4  Neb. 
220;  Peter's  Case.  94  Fed.  127,  36  a  a  A. 
106;  Jeffries*  Case.  12  Allen  (Mass.)  145; 
Rhodes'  Case,  28  Ind.  24;  Scfalrmer's  Case, 
83  III.  270;  State  v.  Langford,  44  N.  a  436: 
State  V.  Wood,  17  Iowa,  18. 

After  the  verdict  was  rendered,  but  before 
sentence  was  pronounced,  the  defendant 
moved  an  arrest  of  judgment  The  first  foor 
grounds  of  the  motion  presented  the  same 
question  tbat  was  presented  by  the  demurrer 
and  motion  to  quash  the  indictment,  and  It 
Is  unnecessary  to  say  more  with  respect  of 
that  question.  The  fifth  and  sixth  grounds  of 
the  motion  are  fully  answered  by  the  record, 
which  affirmatively  shows  service  on  the  de- 
fendant of  a  copy  of  the  venire,  and  the  order 
of  the  court  requiring  that  a  copy  of  the 
venire  be  served;  and  an  inspection  of  the  rec- 
ord shows  that  the  venires  were  drawn  and 
formed  in  substantial  conformity  to  the  Jury 
law  applicable  to  Jefferson  county  as  the  same 
was  construed  In  the  case  of  Maxwell  v. 
State,  89  Ala.  150,  7  South.  824.  The  other 
grounds  of  the  motion  present  questions  which 
can  be  properly  presented  only  by  bill  of  ex- 
ceptions.  1  Mayfleld,  p.  610.  {  6  et  seq. 

The  law  provides  that  three  terms  of  the 
criminal  court  of  Jefferson  county  shall  be 
held  each  year,  and  they  commence  on  the 
first  Mondays  In  January,  April,  and  Septem- 
ber. It  further  provides  that  each  term  may 
continue  until  the  business  is  disposed  of, 
but  expressly  provides  that  the  court  shall 
adjourn  10  days  before  the  beginning  of  the 
next  term.  Acts  1890-01.  p.  015.  The  trial 
in  this  case  was  bad  during  the  September 
term,  the  verdict  was  rendered  on  the  12tli 
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day  of  December,  1906,  end  the  Judgment  and 
sentence  were  ^tered  on  the  19tb  day  of 
December.  The  bill  of  ezceptions  was  tender- 
ed, approved,  and  filed  on  the  Slat  day  of 
March,  1906.  m  that  It  appears  to  have  been 
signed  and  filed  after  the  adjournment  of  the 
term  of  the  court  next  succeeding  the  one 
at  Vblcb  the  trial  was  had,  and  more  than 
60  days  after  the  conviction.  Tbe  law  ap- 
plicable to  hills  of  exception  reserved  on 
trials  of  causes  In  the  criminal  court  of  Jef- 
ferson conntv  Is  found  In  the  Acts  Gen.  As- 
sem.  1890-91.  D.  227.  This  law  provides  that 
all  bills  of  excention  must  be  filed  In  said 
court  within  (K)  days  after  conviction;  "pro- 
Tided,  that  this  act  shall  not  be  construed  so 
as  to  prevent  aereements  In  writing  as  to  the 
time,  between  the  solicitor  and  the  counsel  for 
defendant"  On  the  9th  day  of  February, 
1006,  an  agreement  In  writing  was  made  be- 
tween the  solicitor  and  the  attorneys  for  the 
defendant  extending  the  time  for  filing  the 
bill  of  exceptions  "30  days  beyond  the  time 
allowed  by  law  for  that  purpose."  On  tbe 
13th  day  of  March,  1906,  another  agreement 
In  writing  was  made  between  the  solicitor  and 
the  attorneys  for  the  defendant  whereby  the 
time  for  signing  was  "extended  for  and  in- 
cluding the  term  of  60  days  from  the  date 
when  the  same  might  have  been  signed  under 
the  former  agreement." 

Under  the  statute  referred  to,  we  think  that 
the  bill  might  have  been  legally  signed  at 
any  time  within  60  days  from  tbe  conviction, 
notwithstanding  the  time  of  signing  would 
have  been  after  tbe  next  ensuing  term  of 
the  court  had  begun.  Driver  v.  King  (Ala.) 
40  Sonth.  (6)  SIS.  And  if  there  had  been 
more  than  60  days  from  the  time  of  con- 
viction until  the  next  ensuing  term,  the  time 
for  signing  might  have  been  extended  by 
agreement  of  counsel  to  any  time  before  the 
beginning  of  the  next  term;  but,  when  the  60 
days  given  under  tbe  statute  extend  into  the 
term  next  ensuing  after  tbe  term  of  the  con- 
viction, under  previous  decisions  of  this  court 
the  time  cannot  be  extended  by  agreement  of 
counsel,  and  the  bill  must  be  signed  within 
the  00  days.  It  follows  that  the  bill  of  excep- 
tions cannot  be  considered.  Adams*  Case 
(Ala.)  40  South.  85,  and  authorities  there 
dted. 

There  Is  no  error  in  the  record,  and  the 
iodgmoit  of  tbe  lower  court  la  affirmed. 
Afllnneda 

WBAKLHT,  O.  J.,  and  HARALSON,  TY- 
SON. SIMPSON,  and  ANDERSON,  JJ.,  con- 
cur. 


BSBTES  r.  BTATH  ex  rel.  CARLISLE. 

(Supreme  Court  of  Alabama.    April  18,  1906. 
Rehearing  Denied  June  30,  1906.) 

AssinAitCB,  Wbit  or— ExscunoN  Ajteb  Re- 
tdbh  DAT. 

Where,  at  die  time  judgment  awarding 
mandamus  against  a  sheriff  to  compel  him  to  ex- 


ecute certain  writs  of  pMsessIon  was  rendered, 
the  writs  had  become  functus  officio  by  la^Fe 
of  time,  and  they  were  -the  only  writs  on  which 
the  application  for  mandamus  waS  based,  It  was 
error  to  grant  a  peremptory  writ 

Appeal  from  Circuit  Court,  Pike  Oounty; 
H.  A.  Pearce,  Judge.  > 

"To  l>e  officially  reported." 

Mandamus  by  the  state,  on  relatltw  of  M. 
N.  Carlisle,  against  S.  M.  Reeves.  From  au 
order  directing  the  Issnance  of  a  per«nptory 
writ;  respondent  appeals.  Reversed. 

.  Foster,  Samford  &  Carroll  and  J.  M. 
Chilton,  for  appellant  M.  N.  Carlisle,  pro  se. 

DENSON,  J.  TblB  IB  a  mandamus  proceed- 
ing commenced  In  the  circuit  court  of  ^Ike 
county,  on  the  relation  of  M.  N.  Carlisle, 
against  S.  M.  Reeves,  sheriff  of  Pike  county. 
The  purpose  of  the  proceeding  Is  to  compel 
the  sheriff  to  execute  a  writ  of  pcwsesslon 
which  was  Issued  on  the  31st  day  of  December, 
1904,  and  placed  in  the  sheriff's  hands  on  tbe 
same  day,  by  putting  relator  in  possession 
of  the  lands  described  in  said  writ  The 
petition  was  filed  January  14,  1905.  The 
rule  nisi  appears  to  have  been  issued  on  tbe 
14th  day  of  January,  1905,  requiring  the 
sheriff  to  answer  at  the  next  term  of  the 
court,  which  was  held  on  the  first  Monday  In 
March,  1906.  The  prayer  of  the  petition  Is 
to  the  effect  that  the  defendant  be  required 
to  show  cause  at  the  next  term  of  the  court 
why  tbe  peremptory  writ  of  mandamus 
should  not  Issue,  commanding  him  to  fully 
execute  said  writ  of  possession.  On  the 
14th  day  of  February,  1905,  the  relator  filed 
a  motion  In  which  be  prayed  tbe  court  for  an 
order  requiring  the  sheriff  to  execute  the 
writ  of  possession  issued  on  the  Slst  day  of  De- 
cember, 1904,  by  putting  petitioner  or  movant 
in  possession,  or  that  he  show  cause  why  sucb 
writ  should  not  be  executed.  No  notice  ap- 
pears to  have  t>een  taken  by  the  court  of 
this  motion.  On  the  2d  day  of  the  March 
term,  1905,  on  motion  of  the  defendant,  the 
rule  nisi  or  temporary  writ  of  mandamus 
was  quashed,  and  the  clerk  was  ordered  by 
the  court  "to  issue  a  proper  writ  in  accord- 
ance with  the  order  made  by  the  judge  in 
vacation."  The  order  of  the  Judge  referred 
to  was  the  order  indorsed  by  the  judge  on 
the  application  for  the  mandamus.  On  the 
13th  day  of  March,  1905,  the  clerk  issued  a 
notice  to  tbe  defendant  in  which  are  set 
out  the  averments  of  the  original  applica- 
tiou  for  tbe  mandamus,  with  the  additional 
averments  that  the  sheriff  had  on  the  2d  day 
of  March,  1905,  returned  the  writ  of  posses- 
sion of  December  31,  1904,  with  the  indorse- 
ment thereon  as  follows:  "Returned  on  this 
day,  for  that  I  failed  to  find  defendant  In 
possession  of  the  land  and  failed  to  find  any 
one  in  possession  liable  to  be  dispossessed 
under  this  writ  and  returned  no  property 
found  as  to  the  execution  for  costs."  In  the 
paper  or  notice  is  also  contained  the  follow 
inCatatemoit:  *vrhat  another  writ  of  possee- 
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■Ion  was  tesaed  on  said  jnOgment  on  the  IStb 
day  of  March*  1906*  and  i»  now  In  the  hands 
of  said  sheriff,  which  said  sheriff  now  falls 
and  refnses  to  execute  and  which  aald  Gar- 
llale  asks  that  the  sheriff  be  commanded  to 
execute,  under  the  prayer  of  said  petltifm  and 
the  order  of  the  court  In  tbto  case."  Then 
follows  the  command  or  rule  nisi  as  ft^ows: 
"Yon,  S.  M.  Reeves,  sheriff  of  Pike  oonnty, 
are  hereby  commanded  to  execute  forthwith 
the  writ  of  possession  now  in  your  handa,  is- 
sued from  the  drcnlt  court  of  said  conn* 
ty  In  the  case  of  M.  N.  Carlisle  t.  Annie  B. 
Hays,  on  the  18th  day  of  March,  1906,  by  put- 
ting the  said  M.  N.  Oarllsle  Into  possession  of 
tba  land  described  In  said  writ  according 
to  the  mandate  of  said  writ,  unless  you  see 
fit  to  appear  at  the  next  term  of  the  circuit 
court  of  Pike  coun^  and  show  cause  why 
a  peranptory  writ  of  mandamus  should  not 
Issn^"  etc.  The  sho-lff  on  the  14th  day  of 
March,  1905,  accepted  service  of  the  notice 
and  waived  a  copy.  At  the  September  term, 
1905,  the  defendant  answered  the  alterna- 
tive writ,  and  on  the  hearing  on  the  evidence 
during  that  term  the  court  rendered  judg- 
ment against  the  defendant,  awarding  a  per- 
emptory mandnmns,  and  adjudged  that,  upon 
the  issuing  of  a  plnries  writ  of  possession  in 
the  case  of  M.  N.  Carlisle  v.  Annie  B.  Hays, 
the  clerk  of  the  court  should  issue  a  per- 
emptory writ  of  mandamus  commanding  the 
defendant,  as  sheriff,  to  forthwith  execute 
said  writ  of  possession  according  to  the  man- 
date thereof  by  putting  said  Carlisle  into 
the  possession  of  all  the  land  described  In 
said  writ  of  posBession. 

If  it  be  conceded  that  mandamus  is  the 
appropriate  remedy,  and  may  be  resorted  to, 
to  compel  the  execution  of  a  writ  of  posses- 
sion, which  question  we  do  not  decide,  yet 
the  Judigment  in  this  case  was  improperly 
rendered.  It  must  be  noticed  that  at  the 
time  the  Judgment  awarding  the  mandamus 
was  rendered  the  return  day  of  the  writs  is- 
sued December  81,  1901,  and  March  IS,  iSOS, 


had  expired.    They  were  iDnctiu  offida 
These  writs  are  the  only  ones  referred  to  in 
the  application  for  the  mandamus,  and  the  on- 
ly one  of  which  the  dereliction  of  the  sheriff  19 
predicated,  and  with  respect  of  which  relief 
is  prayed.   It  is  too  clear  for  argumentation 
that  the  court  was  without  authority  at  the 
September  term,  1905,  to  award  a  peremp- 
tory writ  of  mandamus  to  the  sheriff,  com- 
manding him  to  pot  the  plaintiff  in  possession 
uuder  writs  that  were  fimctus.   To  render 
such  Judgment  would  be  to  command  the  sher- 
iff to  do  an  unlawful  act  Mandamus  will  nev< 
er  lie  to  compel  an  officer  to  do  an  act  which, 
without  Its  command.  It  would  not  be  lawful 
for  him  to  do.   Moses  on  Mandamus,  p.  5S; 
State  V.  Judge,  16  Ala.  740 ;  Norwood  t.  Clem 
(June  1,  1904)  39  South.  214,  and  authorities 
there  cited;  Johnson  v.  Lucas,  11  Humph. 
(Tenn.)  306.   But  the  court  wait  a  bowshot 
further  than  was  contemplated  by  the  petition 
or  authorized  by  the  evidence  in  the  case,  in 
its  adjudication  tliat  upon  the  Issuance  of  a 
pluries  writ  of  possession  In  the  case  of  Car- 
lisle V.  Hays  the  clerk  of  the  court  should 
issue  a  peremptory  writ  of  mandamus  com- 
manding the  sheriff  to  forthwith  execute  the 
writ  of  possession  according  to  the  mandate 
thereof  by  putting  said  Carlisle  Into  the  pos- 
session of  all  the  land  described  in  said  writ 
of  possession.   It  would  seem  that  this  was 
forecasting  the  sherlfTs  disinclination  to  exe- 
cute a  writ  that  was  yet  to  come  into  his 
hands,  and  awarding  per^ptory  mandamus 
with  respect  to  derelictions  on  the  part  of  the 
dierlff  that  had  not  occurred  and  might 
never  occur.  We  are  clear  in  our  opinion  that 
mandamus  cannot  be  awarded  In  such  state 
of  the  case.  Judgment  wUl  be  here  rmder- 
ed,  reversing  the  Judgment  of  the  circuit 
court  and  denying  the  mandftmui. 
Beversed  and  rmdered. 

WEAKLEY,  a  J.,  and  HABALSOM  and 
DOWDELL,  jj.,  concur. 
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DICKINSON  T.  STATE. 
(SuprenM  Oonrt  of  Alabama.  July  6,  1906.) 

BUBOLABT  —  IWDIcniENT  —  SUITlOMKOT  — 

Chabacctb  or  Building. 

Ad  indictment  for  burslarr.  charging  that 
defendant  broke  into,  etc.,  a  railroad  depot  in 
vbich  goods,  wares,  merchandise,  or  clothing, 
things  of  Taloe,  were  liept  for  ose,  sale,  or  de- 
posit, was  demurrable  for  not  showing  a  break- 
ing into  a  building  or  stroctore  of  the  kind 
mentioned  in  the  statote. 

[Ed,  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Burglary,  II  14-18,  61-64.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; A.  H.  Alston,  Judge. 

"Not  officially  reported." 

George  Dlcklmwu  was  convicted  of  burg- 
lary, and  be  appeals.  Rerersect  and  re- 
manded. 

Tbe  indictment  In  this  case  was  in  the  fol- 
lowing language:  *^h6  grand  jury  of  said 
county  charged,  etc.,  that  Ueorge  Dickinson 
wltb  Intmt  to  steal,  broke  Into,  and  entered, 
depot  of  So.  By.  Co.,  a  corporation,  in  which 
goods,  wares,  merchandise,  or  clothing,  things 
of  value  were  kept  for  use,  sale,  or  de- 
posit" Demurrers  were  interposed  to  tbe 
indictment  (1)  because  the  indictment  does 
not  show  tbe  felonious  intent  necessary  to 
constitute  tbe  offense.  (2)  Because  said  in- 
-dlctment  falls  to  sufflciratly  describe  tbe 
building  alleged  to  have  been  broken  into 
and  entered.  <S)  Because  said  Indictment 
does  not  describe  any  offense  In  tbls,  it  does 
not  show  that  the  defendant  broke  into  and 
entered  tlie  building,  structure,  or  Inclosure 
which  would  constitute  burglary.  (4)  Be- 
cauf^e  it  does  not  sufflclently  show  that  the 
depot  he  Is  alleged  to  have  broken  Into  and 
entered  was  snch  a  structure,  building,  or 
inclosure  In  which  would  constitute  burglary. 
The  demurrers  were  ovemiled. 

Ray  ft  Lelth,  for  appellant  MasMj  Wit 
BOD,  Atty.  Gen.,  for  the  State. 

PRB  CURIAM.  Tbe  demurrer  to  the  In- 
dictment should  b&ve  been  sustained,  since 
it  did  not  show  tbe  breaking  into  a  building 
or  structure  of  the  kind  mentioned  In  tiie 
statute. 

Reversed  and  rananded. 

WEAKLEY,  C.  J.,  and  TYSON,  SOfPSOM, 
and  ANDERSON,  JJ.,  concur. 


POINTER  V.  STATE. 
(Supreme  Oonrt  of  Alabama.'  July  8,  1906.) 

1.  BUBGLABT— EVIDERCB— RkLEVAROT. 

Where,  In  a  prosecotion  for  burglary.  It 
was  shown  that  defendant  worked  for  prosecu- 
trix, that  flour  and  meat  were  stolen  from 
prosecutrix's  pantry  to  which  defendant  had 
access,  the  state  was  entitled  to  show  that  on 
the  day  following  the  night  of  the  larceny  de- 
fendant carried  goods  similar  to  those  stolen  to 
the  hofiae  of  a  certain  woman  where  the  goods 

41  SO.— 69 


were  found,  and  to  show  the  relations  existing 
between  defendant  and  die  woman. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Bnirlary,  |  91.} 

2.  Same— Eleuertb  or  OrrEHSB. 

Where  defendant  entered  prosecutrix's  pan- 
try with  intent  to  steal  after  the  pantry  had 
been  locked,  he  was  guilty  of  burglary,  though 
he  might  have  had  a  right  of  access  to  tlie  pan* 
try  In  the  performance  (rf  his  duties  as  a 
servant 

[Ed.  Note. — For  cases  in  point,  aes  vol.  8. 
Cent.  Dig.  Burglary.  H  3,  9.] 

8.  Cbiuinaz.  Law— Fobkbb  Oonvicnoir— Bvi- 

DBKCE. 

In  a  prosecution  for  burglary.  It  was  error 
to  allow  the  question  as  to  whether  "defend- 
ant worked  on  tbe  streets  for  larceny  in  this 
case,"  and  to  permit  an  answer  that  he  "wotked 
SO  <^B  on  the  streets,"  to  stand. 

[Ed.  Note.— For  cases  hi  point,  see  vol.  14. 
Cent  Dig.  Criminal  Law.  H  824^439.] 

Appeal  from  Law  and  Equity  Court, 
Walker  County;  Thomas  L.  Sowell,  Judge. 

"Not  officially  reported." 

Tom  Pointer  was  convicted  of  burglary, 
and  be  appeals.  Reversed. 

The  charges  requested  by  tbe  defendant; 
and  refused,  are  as  follows :  (1)  General 
afflrnjative  charge;  (2)  if  the  Jury  believe 
from  the  evidence  that  Mrs.  Orlffln  had  the 
defendant  in  her  employ  as  a  servant  and 
gave  bim  access  to  her  dining  room  and 
kitchen,  and  that  such  right  of  access  was 
not  restricted  by  her,  then  the  defendant  is 
not  ^Ilty  of  burglary  and  you  must  acquit 
him;  (3)  If  the  property  Is  stolen  from  a 
place  where  defendant  has  a  right  to  enter 
at  the  time  the  property  Is  stolen,  he  Is  not 
guilty  of  burglary  but  may  be  guilty  of 
larceny. 

Ray  &  Lelth,  for  appellant  Maasey  Wil- 
son, Atty.  Gten..  for  tbe  State.  ^ 

DOWDELL,  J,  The  defendant  was  tried 
and  convicted  on  an  indictment  tm  burglary. 
There  was  evidence  tbe  state  that  the 
defendant  worked  for  the  prosecutrix,  and 
that  flour  and  meat  were  stolen  from  tbe 
prosecutrix's  pantry.  The  evidence  also 
showed  that  the  defendant  liad  access  to  the 
pantry  from  which  the  flour  and  meat  were 
stolen.  In  the  light  of  this  evidence,  It  was 
competent  for  the  state  to  show  that  on 
the  day  following  the  night  of  the  larceny 
the  defendant  carried  goods  of  a  similar 
character  and  quantity  to  those  stolen  to 
the  bouse  of  tbe  woman,  Peggie,  where  the 
goods  were  found,  and  to  this  end  it  was 
also  competent  to  show  the  relations  between 
tbe  defendant  and  tbe  woman,  Peggie.  The 
prosecutrix  testified  that  tbe  defendant  was 
employed  by  her  as  a  servant  In  hec  hotel, 
and  that  he  worked  there  during  the  day, 
but  did  not  stay  there  at  night  It  was 
open  for  the  jury  to  find  from  the  evidence 
that  the  defendant  entered  the  pantry  with 
tbe  Intent  to  steal,  after  tbe  pantry  bad  been 
locked;  and  if  tills  was  the  fact,  although 
he  may  have  bad  a  right  of  access  to  the 
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paotiT  In  the  performance  of  hlB  menial 
duties  as  a  servant,  be  would  nevertheless 
be  guilty  of  burglary.  Hlld  v.  State,  67  Ala. 
89. 

Charges  2  and  8,  requested  by  the  defend- 
ant, Ignored  this  phase  of  the  evidence,  and 
were  therefore  properly  refused  as  being 
misleading.  The  trial  court  erred  In  over- 
ruling the  defendant's  objection  to  the  ques- 
tion asked  the  witness  Bud  Smith:  "State 
whether  or  not  the  defendant  woAed  on 
the  streets  for  larceny  In  thts  case,"  and, 
In  refusing  to  exclude  on  the  defendanlfs  mo- 
tion the  answer  to  this  question,  viz.:  "He 
did.  and  worked  80  days  on  the  streets." 
Without  deciding  whether  It  was  competent 
to  show  by  parol  what  tbe  record  of  the  may- 
or's court  showed,  this  said  evidence  did  not 
show  a  trial  and  conviction  In  the  mayor's 
court,  and  It  was  calculated  to  prejudice 
the  defendant  before  the  Jury,  and  was  In- 
admissible. 

For  this  error  the  Judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

WBAKLBY,  O.  J.,  and  HARALSON  and 
DENSON,  JJ.,  concur. 


COLLINS  V.  GILLESPT. 
(Supreme  Court  of  Alabama.  June  80.  lOOa) 

IlfPANTS— JnoaKEMT  IR  VaTOB  OF— WHO  MaT 
RSOTVE  PaTUBHT. 

Only  the  regularly  quallfled  guardian  of  an 
infant,  and  neither  the  next  mend  by  whom 
the  Infant  sues,  nor  the  attorney  representing 
him  In  the  action,  has  authority  to  receive  pay- 
ment of  a  Judgment  In  favor  of  the  infant,  and 
enter  satisfapDcm  thereof. 

[Ed,  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Infants,  SS  244,  322.] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

"To  be  officially  reported." 

Action  by  Mamie  Collins,  an  Infant,  by  her 
next  frloid,  against  John  S.  Glllespy,  as  clwk 
of  the  city  court  of  the  city  of  Birmingham. 
From  a  Judgment  sustaining  demurrers  to  the 
petition,  plaintiff  appeals.  Affirmed. 

Mamie  Collins,  a  minor,  by  her  next  frloid 
and  father,  recovered  Judgment  in  the  Bir- 
mingham city  court  against  tbe  Birmingham 
Railway  Light  &  Power  Co.  for  tbe  sum  of 
$25  and  the  costs  of  tbe  suit  This  amount 
together  with  the  costs,  was  paid  to  the 
clerk  and  register  of  the  cliy  court  The 
next  friend  and  also  the  attorney  of  record 
for  tbe  next  friend  made  demand  upon  the 
clerk  and  register  for  the  said  sum  of  f25, 
and,  upon  his  refusal  to  pay  the  same  over 
to  either  of  them,  the  next  friend  filed  a  pe- 
tition seeking  to  secuie  au  order  from  the 
Judge  of  tbe  court  requiring  tbe  payment  of 
said  sum  to  tbe  next  friend.  Tbe  petition 
alleges  the  above  facts.  The  clerk  and 
register  answered  said  petition,  admitting  all 
the  alle^tlons  therein  contained,  but  alleged 


that  he  was  advised  by  counsel  that  as  such 
clerk  and  register  cannot  legally  pay  over 
the  money  In  his  hand  to  any  oae  except 
the  general  guardian  of  tbe  minor.  He  alao 
filed  demurrers  raising  this  same  question. 
Tbe  demurrers  were  sustained. 

Ward  A  Itawnen,  tor  appellant.  J.  B. 
QUleBps,  pro  se. 

DENSON,  J.  "It  Is  the  general  rule  that 
no  one  but  a  regularly  quallfled  guardian  of 
an  infant  has  authority  to  receive  payment, 
and  enter  satisfaction  of  a  Judgment  re- 
covered In  favor  of  such  infant,  and  that  a 
next  friend  has  no  such  authority."  And 
although  there  are  authorities  which  seem 
to  take  tbe  contrary  view,  this  court  has 
decided  that  a  next,  friend  baa  no  such  au- 
thority. Isaacs  V.  Boyd,  5  Port  888;  Smith 
V.  Redus,  9  Ala.  09.  44  Am.  Dec.  429;  17 
Am.  ft  Eng.  Ena  of  Law  (2d  Ed.)  p.  859, 
and  cases  dted  In  note  10.  See,  atoo,  with 
respect  of  the  office  of  a  procbeln  ami,  tbe 
Cidlovlng  cases :  Thomason  v.  Oray,  84  Ala. 
BSB,  4  South.  894;  OoOk  Adams,  27  Ala. 
294;  Cooper  t.  Madln's  Heirs,  2S  Ala.  299; 
lUddle  T.  Hanns,  25  Ala.  4S4;  KlaoB  t. 
State,  54  Miss.  644;  Mitchell  r.  Connolly,  1 
Bailey  <8.  a)  208.  If  tbe  next  friesid  has 
not  flie  authority  to  receive  payment  or  enter 
satlsfftctlott.  It  fbltows  logically  tiiat  an  at- 
torney who  derives  tbe  only  authority  be 
has  tctm  the  next  friend  Is  not  dotbed  with 
sncb  auttiority. 

There  Is  no  error  In  tbe  record,  and  the 
Judgment  of  tbe  conrt  must  be  afflrmed. 

WBAKLET,  a  J.,  and  HARALSON  and 
DOWDBLU  JX,  concur. 


McOEEVER  V.  B.  H.  HARRIS  &  SONS. 

(Supreme  Court  of  Alabama.    April  10,  1908. 
Rehearing  Denied  June  30.  1906.) 

1.  MxcHANics'  LiKns^AcrnoN  to  Enfobcx— 
Complaint— SuFFicisHCT. 

A  complaint  in  an  action  to  enforce  a 
mechanic's  lien,  aiiegino;  that  plaintiffs  were 
entitled  to  a  lien  on  a  oescrlbed  house  and  lot 
by  virtue  of  a  contract  for  materials  furnished 
and  work  done  on  the  house  and  lot,  and  that 
a  verified  statement  of  the  Hen  was  filed  in  the 
office  of  the  Judge  of  probate  on  a  certain  day 
within  the  period  prescribed  by  the  statute,  and 
that  it  was  verified  by  the  oath  of  one  of  the 
plaintifh,  was  sufficient ;  It  not  being  necesBary 
that  the  (acts  recited  In  the  statement  filed 
should  be  alleged  in  detaiL 

[Ed.  Note. — For  cases  In  iK>int,  see  vol.  34, 
Cent  Dig.  Mechanics'  Liens,  |  4MJ] 

2.  Pbircipai,  and  Aqent— Action  bt  Pbir- 
ciFAL— Allegation  of  Aqenot. 

A  complaint  In  an  action  to  enforce  a 
mechanic's  lien,  alleging  that  the  sum  claimed 
to  be  due  was  for  materials  furnished,  etc..  in 
pursuance  of  a  contract  i)etween  plaintiffs  and 
defendant,  through  and  hj  her  hn^nd,  snffi- 
ciently  alleged  that  defendant's  husband  was  her 
authorized  agent. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  4<^ 
Gent  Dig.  Prtaidpal  and  Agent  <  713.] 
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8.  Mbcranics*  Ijvnb— Statehknt  of  Lnn— 

YEBinOATIOH. 
.  Tbe  statute  in  regard  to  mechanics*  llena 
reqalree  that  there  be  filed  Id  the  office  of  the 
judge  of  probate  a  statement  "in  writing,"  veri- 
fied br  tbe  oath  of  the  person  claiming  tbe  Ifoi 
or  some  other  person  having  knowledge  of  tbe 
facta.  Held,  that  a  veriCcation  of  the  state- 
ment was  sufficient,  where  the  lien  was  claimed 
by  a  partnership  and  the  verlflcation  was  by 
oath  of  one  of  the  partners,  though  it  did  not 
C!ontalD  an  tTCrmeat  thtt  ho  had  knowledge 
of  tbe  facta. 

[Ed.  Note^ — For  cases  In  point,  see  vol.  84, 
GenL  Dig.  Hecbanfes'  Uens,  »  261-264.] 

4.  SaMB— JUDOMEHT— FOKU— In  REM  AND  IN 
PSBSOnAU. 

Under  the  express  provisions  of  Code  1896, 
f  2739,  where,  in  an  action  to  establish  a 
tnecbanic's  lien,  the  evidence  shows  a  personal 
liability  on  the  part  of  defendant  and  that 

f>laintiff  is  entitled  to  a  lien,  a  Judgment  both 
D  personam  and  In  rem  is  to  be  rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mechanic^  Uens,  81  632-63S.] 

6.  COUBTB  —  ALABAU A  SUTEEMK  COTJRT  —  AP- 

PEAi>-DisposmoN  OF  Oaubi  —  Rendition 

OF  Judgment. 

Under  the  express  provisions  of  Acts  1888- 
89,  p.  998,  amending  the  act  establishing  the 
city  court  of  Birmingliam,  it  is  the  duty  of  the 
Supreme  Court  on  appeal  to  review  the  con- 
clusions and  Judgment  of  the  court  on  the  evi- 
dence, and,  if  error  Intervenes,  to  render  snch 
Judgment  as  should  have  been  rendered. 

6.  Mechanics'  Lienb— Liabilitt  or  Ownib— 
Knowuedob  of  Iupeovehents. 

Where  a  woman,  with  knowledge  of  the 
facts  that  Improvements  were  being  made  on  her 
house  under  a  contract  with  her  nusband,  con- 
sented to  their  being  made,  those  making  them 
had  under  the  express  provisions  of  the  stat- 
ute a  mechanic'a  Ban  therefor. 

[Ed.  Note. — ^For  eases  In  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  ||  85,  103.] 

7.  Appeal— Review— FiKoiRos  oi  Fact- 
findings BY  COUBT. 

The  findings  of  the  trial  court  sitting  as 
a  jnry  will  not  be  disturbed  on  appeal,  unless 
plainly  erroneoas. 

Appeal  from  City  Court  of  Btrmlngbam; 
O.  W.  Ferguson,  Judge. 

"To  be  officially  reported.** 

Action  by  8.  H.  Harris  &  Sons  against 
Clara  McGeever.  From  a  judgment  In  (aTor 
of  plalntifFs,  defendant  appeals.  Corrected 
and  affirmed. 

John  H.  Miller,  for  appellant  W.  B. 
Martin,  for  appellees. 

TYSON,  J.  The  first  assignment  of  demur- 
rer to  the  complaint  before  and  after  amend- 
ment was  general,  and  therefore  properly 
OTerruIed.  The  second  proceeds  upon  the 
theory  that  this  action  la  by  a  subcontractor, 
and  therefore  the  plalntlflfs  should  have  giv- 
en tbe  defendant,  as  own^,  before  filing  their 
statement  in  the  office  of  the  Judge  of  probate 
fOT  the  purpose  of  perfecting  a  lien  under 
tbe  statute,  10  days'  notice  in  writing,  etc. 
Acts  1800-01,  p.  2115  et  seq.  This  ground  is 
clearl7  not  well  taken,  since  It  appears  from 
tbe  averments  of  tbe  complaint  that  the  m&- 
t^als  famished,  etc.,  were  In  pursuance  of  a 
ecmtract  entered  Into  between  plaintiff  and 
defendant;  thus  showing  that  Uusy  were 


original  contractors.  The  aTerments  of  the 
complaint  as  amended  are  likewise  sufficient 
with  respect  to  the  nature,  character,  and  le- 
gal sufficiency  of  the  statement  filed  in  tbe 
office  of  the  Judge  of  probate.  It  Is  not  nec- 
essary that  the  facts  recited  in  that  state- 
ment should  be  alleged  In  detail  Tbe  com- 
plaint alleged  that  plaintiffs  ate  entitled  to  a 
Hen  upon  *a  certain  described  bouse  and  lot 
by  virtue  of  a  cutaln  alleged  contract  for 
materials  furnished  and  work  dtme  upon  the 
bouse  and  lot  described,  that  a  verified  state- 
ment of  the  lien  was  filed  In  the  office  of  the 
Jndge  of  probate  of  Jefferson  county  on  a 
certain  day  within  the  period  prescribed  by 
the  statute,  and  that  it  was  verified  by  the 
oath  ot  one  of  the  plahitlffs.  This  Is  all  that 
good  pleading  requires. 

It  is  next  Insisted  that  the  complaint  Is  de- 
fective, in  that  it  Is  not  averred  that  defend- 
ant's husband  was  her  authorized  agent  to 
bind  her  personally  in  the  making  of  the 
contract  with  plaintiffs,  and  therefore  a  Judg- 
ment in  personam  cannot  be  rendwed  against 
her  upon  tbe  complaint  The  averment  la 
that  the  sum  claimed  is  due  "for  materials 
furnished  and  work  and  labor  done  in  pursu- 
ance of  a  contract  entered  Into  by  and  be- 
tween plaintiffs  and  defendant,  through  and 
by  her  husband."  This  language,  ex  ri  ter- 
mini. Includes  the  affirmation  of  an  autbori- 
Eation  on  the  part  of  tbe  hnsband  to  make 
the  contract  tor  her.  For  it  is  not  perceiv- 
able how  there  conld  be,  as  averred,  a  con- 
tract between  the  parties,  which  must  be 
taken  as  true  as  against  the  demurrer,  nnless 
the  husband  was  authorized  to  represent  the 
defendant  in  the  making  of  It 

The  next  point  pressed  upon  our  considera- 
tion is  that  the  court  erred  in  refusing  to  ex- 
clude the  statement  filed  in  tbe  office  of  tbe 
Judge  of  probate,  which  was  offered  in  evi- 
dence  by  the  plaintiffs.  The  legal  sufficiency 
of  the  statement  is  assailed  alone  upon  the 
ground  that  it  is  not  verified  as  required  by 
the  statute.  It  is  undoubtedly  true  that  the 
requisites  of  the  statute,  with  respect  to  the 
verification  of  the  statement,  must  be  strict- 
ly complied  with.  McConnell  v.  Meridian  S. 
ft  B.  Factory.  112  Ala.  S82,  20  South.  929,  and 
cases  there  cited.  The  language  of  this  re> 
qnlrement  as  found  In  the  statute.  Is  In 
these  words:  "A  statement  In  writing,  veri- 
fied by  the  oath  of  the  person  claiming  the 
lien  or  by  some  other  person  having  knowl- 
edge of  the  facts."  The  statement  allowed 
In  evidence  shows  that  the  firm  of  8.  H. 
Harris  &  Sons,  a  partnership  composed  of  8. 
H.  Harris,  8.  H.  Harris.  Jr.,  and  T.  H.  Harris* 
who  are  the  plaintiffs  In  the  case,  claimed  a 
lien  upon  the  property  described  in  It  being 
the  same  property  described  In  the  complaint, 
and  that  it  Is  verified  by  the  oath  of  8.  H. 
Harris,  a  member  of  the  partnership,  but 
does  not  contain  the  statement  that  he  has 
a  knowledge  ef  the  tacts.  It  Is  on  account 
of  this  omission  that  the  objection  to  Its  le- 
gal sufficiency  is  predicated.   S.  H.  Harris 
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being  one  of  the  permns  claiming  the  Hen, 
the  Teriflcation  is  clearly  sufficient  It  Is 
tfoHj  when  the  verification  Is  by  the  oath  of 
some  person  not  claiming  the  Men  that  It 
most  CMitaln  the  statement  that  the  affiant 
has  a  knowledge  of  the  facts.  This  la  the 
plain  Import  of  the  language  of  the  statute. 
It  follows,  therefore,  that  the  ruling  of  the 
court  was  correct 

The  case  was  tried  by  the  presiding  judge 
without  the  Intervention  of  a  Jury,  and,  under 
the  act  creating  the  court  from  which  this 
appeal  la  prosecuted.  It  Is  made  our  duty  to 
review  the  concluBlon  and  judgment  of  the 
court  npcm  the  evidence,  and,  if  error  inter- 
vened, to  render  such  Judgment  as  the  trial 
court  should  have  rendered.  Acts  1888-89, 
p.  996.  The  Judgment  appealed  from  la  In 
personam  and  In  rem.  This  was  ratlrely  prop- 
er, provided  the  evidence  sustained  the  find- 
ings of  a  personal  liability  on  the  part  of  the 
defendant  and  that  plaintiffs  have  a  lien  up- 
on the  property  sought  to  be  subjected.  Sec- 
tion 2739  of  the  Code  of  1896.  There  was  no 
evidence  whatever  that  defendant  was  per- 
stmally  bound  by  the  contract  which  the 
platntlflte  made  with  her  husband.  He  is  not 
shown  to  have  evw  undertaken  to  make  the 
contract  declared  on  for  her.  On  the  con- 
trary, the  evidence  establishes,  without  dis- 
pute and  beyond  all  adverse  Infermces,  that 
the  contract  was  between  plaintiffs  and  her 
husband,  and  solely  on  his  credit  The  judg- 
ment, therefore,  Is  clearly  incorrect  as  one  In 
personam. 

Aa  to  whether  it  is  correct  as  a  Judgment 
In  rem  depends  upon  the  weight  of  the  testi- 
mony, which  was  clearly  In  conflict  That 
on  the  pert  of  the  plaintiffs  tends  to  show 
that  the  contract  with  the  husband  was 
made  before  the  matwlal  was  furnished  and 
the  labor  performed  by  them,  with  a  knowl- 
edge and  consent  on  the  part  of  dtfendant 
that  the  maisrlals  were  being  furnished  and 
the  labor  performed  for  the  improvement  of 
her  bouse  and  lot;  while  the  testimony  on 
the  part  of  the  defendant  tended  to  show  the 
contrary.  If  It  be  true  that  defendant  bad 
knowledge  of  the  fact  that  the  improvements 
were  being  made  by  plaintiffs  uptm  her 
house  under  a  contract  with  her  husband, 
and  consented  to  their  being  made,  the  plaint- 
iffs have  a  lien  upon  her  house  and  lot  Such 
lien  la  expressly  declared  by  section  11  of  the 
act  (page  998),  which  changes  the  provision 
of  the  Code  in  this  respect  The  case  of 
Hawkins  Lumber  Co.  v.  Brown,  100  Ala.  217, 
14  South.  110,  and  other-like  cases,  arose  un- 
der the  Code,  and  therefore  have  no  applica- 
tion. Whether  she  was  chargeable  with  such 
knowledge  and  consent,  under  the  testimony, 
was  a  question  of  fact  to  be  determined  by 
the  trial  Judge  sitting  as  a  Jury,  and  his  find- 
ings in  this  respect  will  not  be  disturbed  un- 
less plainly  erroneous.  Wood  row  v.  Hawv- 
Ing,  105  Ala.  240.  16  South.  720;  Callnhan  v. 
Nelson,  128  Ala.  676,  29  South.  555.  We  are 
unwilling  to  affirm  that  Ms  findings  were  er- 


roneous. If  It  be  c<mceded  that  the  contract 
alleged  as  being  one  with  defendant,  Is  differ- 
ent from  the  one  proven,  this  1b  not  Inslsiei: 
upon  here. 

It  foUows,  theref<M«,  from  what  we  hsr; 
said,  that  the  Judgment  appealed  from  mD^t 
be  corrected,  so  aa  to  adjudge  tiiat  l^e  plaint 
Iffs  are  entiUed  only  to  subject  the  propertj 
of  defendant  to  the  nthtfactSon  of  llielr  ilea 

Corrected  and  affirmed. 

WEAKLEY,  a  J.,  and  SIMPSON  and 
ANDERSON,  JJ.,  concur. 


MATFIBLD  et  al.  v.  COURT  OP  OOUNTI 
OOiTRS  OF  TUSCALOOSA  COUNTY. 

(Supreme  Court  of  AlBbama.    May  17.  1900. 
Rehearing  Doiied  July  6,  190a> 

1.  Appbal— SECDBrrr  fob  Oosra — ^Approval. 

Code  1896,  }  431,  provides  that  appeals  ma* 
be  taken  to  the  Supreme  Court  from  the  jodf- 
ment  of  judges  of  the  drcult  and  city  courts  tL 
applications  for  writs  of  certiorari,  on  plaintiff 
or  defendant  siving  security  (or  the  costs  of  ap- 
I>Qal,  approved  by  the  trial  judge.  Section  2827 
providM  that  from  the  final  judgment  of  ar; 
circuit  court  or  other  court  exercising  the  ju- 
risdiction thereof,  in  any  such  proceeding  (cer- 
tiorari), an  appeal  shall  lie  to  the  Supreo:! 
Court  as  in  other  cases.  Held  that,  when  tU 
appeal  la  from  the  judgment  of  the  Judge  awari- 
ing  or  denying  the  rule  nial,  the  appeal  must  !<-- 
under  section  431,  and  the  security  for  co^i^ 
must  be  approved  by  the  judge;  but,  when  ai>- 
peal  la  from  final  judgment  of  the  court,  it  i> 
governed  by  section  2^7,  and  the  security  must 
be  approved  by  the  clerk  of  the  conrt. 

[Ed.  Note.— For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  S  2061.] 

2.  Saue — ExKCunow  or  SBcuarrr. 

Where,  on  appeal,  no  supersedeas  Is  asked 
for,  but  security  for  costs  merely  is  given,  it 
need  not  bind  the  appellants ;  bat  It  is  enough 
that  the  surety  aclmowledges  himself  as  such 
(or  the  costs  of  appeal  In  uae  case. 

[Ed.  Note.— For  cases  in  point,  see  voL  8l 
CeoL  Dig.  Certiorari,  ||  18-27.] 

3.  Ckbtiorabi— When  Lies. 

Certiorari  is  the  proper  remedy  for  attack- 
ing an  order  of  the  commissioners'  court  estsb- 
liBhing  a  stock  law  district  uuder  Acts  1894^!V>. 
p.  749,  on  ttie  ground  that  the  order  is  void  oo 
ita  face ;  such  court,  In  the  exercise  of  the  pow- 
er conferred  on  it  by  the  act,  being  a  court  at 
limited  jurisdiction,  so  that  to  uphold  itn  pro- 
ceedings thereunder  Its  records  must  affirma- 
tively show  existence  of  the  facts  on  which  its 
Jurisdiction  or  aotbority  to  act  rests. 

4.  Courts— Of  Infebiob  JuusDicnoir— Oleb- 

ICAL  EBBOB  IIT  OBDEB. 

The  word  "the,"  before  "public  places."  Id 
the  order  of  the  commissioners'  court  eetabliah- 
Idr  a  stock  law  district  under  Acts  1894-95.  p. 
749,  reciting  that  the  notice  of  application  for 
establishment  of  the  district  was  posted  in  "the 
public  places,"  Is  a  clerical  error  for  "three," 
the  number  of  public  places  In  which  the  act 
requires  the  notice  to  be  posted,  and  so  does  not 
render  the  order  void  aa  failing  to  show  com- 
pliance with  the  provisions  of  the  act  necessary 
to  give  sndi  court  jurisdiction  to  act^ 

5.  AiTiHALs  —  Stock  Laws— Judqiceivts — Dk- 
scaiPTioH  OF  Stock  Law  Distbict. 

The  order  of  the  commissioners'  court  estab- 
lishing a  stock  law  district,  by  describing  the 
district  as  all  the  territory  embraced  in  tfae 
boundaries  of  beat  No.  20  in  Toscaloon  oovnty. 
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known  as  "Crossland's  Beat,"  satisfies  tbe  re- 

Sulrement  of  Acts  1894-95,  p.  749,  }  8,  tliat  It 
ball  describe  the  boundary  lines  (a  tbe  district. 
6.  Saub— Repeal  of  Local  Act. 

AcU  1894-95,  p.  749,  authoriiinx  the  com- 
miBsioners'  court  of  T.  county  to  establish  a 
stock  law  district  oa  petition  of  resident  land- 
owners, being  a  local  act,  is  not  rqtealed  by 
Oen.  Acts  1903,  p.  431,  authorixing  the  court  of 
county  commiesionerB  in  the  several  counties  to 
cause  elections  to  be  held  in  such  counties,  or 
parts  thereof,  for  the  establishment  of  separate 
stock  law  districts. 

Appeal  from  Tnscaloosa  County  Court; 
B.  B.  Foster,  Judge. 

"To  be  officially  reported." 

Certiorari  by  J.  W.  Mayfleld  and  others 
against  the  court  of  county  commissioners  of 
Tuscaloosa  county.  From  an  adrerse  Judg- 
ment, petitioners  appeal.  Affirmed. 

C.  B.  Vernon,  for  appellanuC  Robinson 
Brown,  for  appellee. 

DENSON,  J.  This  Is  a  proceeding  by  com-, 
mon-law  certiorari,  commenced  by  tiie  ap- 
pellants, J.  W.  Mayfleld  and  others,  for  tbe 
purpose  of  reviewing  and  having  quashed 
an  order  made  by  the  court  of  ooonty  com- 
mlB^ODen  of  Tuscaloosa  conntr  establish- 
ing a  stock  law  district  In  said  county.  On 
tbe  first  hearing  In  tbe  Tuscaloosa  county 
court,  Hon.  Henry  B.  Foster,  judge  presid- 
ing. It  was .  adjusted  <ki  the  24th  day  of 
Jannacr,  1906,  that  tbe  petltlonen  wen  not 
entitled  to  the  relief  prayed  fOr,  and  tbe 
petition  for  certiorari  was  dismissed,  at 
the  costs  of  the  petitioners.  On  tbe  6th  day 
of  February,  1906,  was  filed  with  tbe  clerk 
of  tbe  Tuealoosa  county  court  a  paper  In 
these  words  and  ^nrra: 

"J.  W.  Mayfleld  et  aL  t.  OcHnmlasloners* 
Court  et  al.  County  Court.  I  hereby  acknowl- 
edge myself  security  for  costs  in  the  ai^eal 
of  the  abore^titled  cause  to  the  Siqtreme 
Court  Feby.  2nd,  1906.  a  N.  Temer. 

"Approved  Fd>y.  6tb,  1906.  B.  B.  Ooop«, 
Clerk. 

"Filed  In  office  6th  day  of  Feby.,  1906. 
B.  B.  Cooper,  01«1c" 

No  other  security  for  ooats  was  glvoL 
Moti(m  la  made  here  by  tbe  aiqielleeB  to 
dismiss  tbe  appeal  on  the  several  grounds  set 
oat  la  tbe  motion. 

The  prlnclE>al  ground  In  tbe  motUm  is 
tfaat  "ajj^ieals  In  proceedings  of  this  character 
cannot  be  taken  by  baring  the  security  for 
costo  approved  by  tbe  clerk,  but  security  for 
costs  must  be  approved  by  tbe  judge  tryiiv 
tbe  cause,  and  that  within  thirty  days  from 
tbe  judgment"  This  ground  of  tbe  motion 
and  the  aigumoit  in  support  of  it  are  predi- 
cated on  sectlmi  431  of  tbe  Code  of  1896, 
wbldi  provides:  "Appeals  may  be  taken  to 
tbe  SnpreuM  Court  from  the  judgment  of 
judges  of  tbe  circuit  and  city  courts  on  ap- 
plications for  wrlta  of  certiorari,  supersedeas, 
quo  warranto,  mandamus  and  other  remedial 
writs,  upon  plaintiff  or  defendant  giving  se- 
curity for  tbe  costs  of  appeal,  approved  by 


the  judge  trying  the  same,  within  thirty 
days  from  the  day  of  the  judgment"  Sec- 
tion 2827  of  the  Code  of  1886  provides: 
"From  the  final  judgment  of  any  circuit 
court  or  other  court  exercising  the  juris- 
diction of  such  court  in  any  such  proceed* 
Ing  (mandamus,  prohibition,  certiorari  and 
other  remedial  writs  of  a  supervisory  na- 
ture), an  appeal  shall  lie  to  the  Supreme 
Court  as  in  other  cases;  but  such  appeal 
must  be  taken  within  thirty  days  after  the 
final  judgment  is  rendered."  In  the  case  of 
Ex  parte  Campbell,  130  Ala.  171,  30  South. 
385,  it  is  held  that  an  appeal  will  lie  under 
section  431  of  the  Code  of  1896  from  an  order 
of  a  judge  either  denying  or  granting  a  rule 
nisi  in  proceedings  of  the  kind  we  liave  In 
hand.  This  ruling  gives  a  field  of  operation 
for  both  statutes  set  out  above.  When  tbe 
appeal  Is  from  the  Judgment  of  the  Judge 
awarding  or  denying  the  rule  nisi,  the  ap- 
peal must  be  taken  under  sectlo^  431,  and 
In  that  event  tbe  securi^  for  costs  must 
be  approved  by  the  judge.  But  when  the 
appeal  is  from  the  final  judgment  of  tbe 
court  as  Is  the  case  here,  the  appeal  must 
be  governed  by  section  2827  and  the  security 
for  costs  must  be  approved  by  tbe  clerk  of 
the  court 

But  it  is  insisted  by  appellees  that  tbe 
paper  purporting  to  be  security  for  costo 
is  insufficient,  because  the  names  of  the  ap- 
pellants do  not  appear  on  it  and  it  does 
not  purport  to  create  any  liability  on  them. 
No  supersedeas  was  asked  for,  and,  when 
security  for  costs  merely  is  given,  it  is  only 
necessary  that  the  surety  should  acknowledge 
himself  as  such  for  the  costs  of  tbe  appeal 
In  the  particular  case.  Spencer  v.  Thomp* 
son,  24  Ala.  512;  Crump  v.  Wallace,  27  Ala. 
277;  Satterwhite's  Case,  28  Ala.  65;  Har- 
Bhall  V.  Croom,  50  Ala.  479.  It  follows  that 
tbe  motion  to  dismiss  tbe  i^jteal  la  not  well 
made,  and  it  Is  overruled. 

Tbe  lie^slature  in  1895  passed  an  act  au- 
thorising tbe  commlssifmers*  court  of  Tus- 
cakxwa  county  to  establlsb  districts  In  wbicb 
stodc  may  be  prevented  from  running  at 
large.  Acts  1894r%,  p.  749;  BecUon  2  of 
tbe  act  provides  that:  "Wbraever  any  ten 
freeholders  petition  said  court  In  writing 
stating  that  they  desire  an  order  to  be 
ma^  estobllsbing  a  (Ustrict  wberebi  stock 
may  not  be  allowed  to  nm  at  lai^,  fully 
describing  such  district,  and  stotlng  that 
petitioners  reside  in  such  district  that 
said  petitt<m  must  be  filed  with  the  probato 
judge  of  said  county  at  least  thirty  days  be- 
fore tbe  next  term  of  tbe  commlsslomers' 
court  and  said  probate  judge  must  cause  a 
notice  of  said  appUcatkm  to  be  posted  at 
the  office  of  said  judge,  and  copies  of  said 
notice  to  be  posted  in  three  public  places  in 
the  district  described  in  tbe  appllcatl(m  or 
petition,  and  if  a  newspatier  is  published  in 
said  county,  at  least  one  notice  of  the  said 
publication  shall  be  given  in  sncb  paper  of 
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the  day  of  bearing  sucb  appltcatlMi."  It  Is 
conceded  by  the  appellants  that  the  petition 
filed  with  the  probate  Judge  in  this  Instance 
to  establish  the  stock  law  district  In  beat  20 
conformed  to  the  requirements  of  the  act  In 
its  allegations. 

But  It  Is  insisted  that  the  order  made  by 
the  commlsslonws'  court  la  void  on  Its  face. 
If  this  Insistence  is  well  made,  then  cer- 
tiorari Is  the  proper  remedy,  no  other  remedy 
being  provided  for,  and  the  order  should  be 
annulled.  StanflU  t.  Court  of  County  Rev- 
enue of  Dallas  County.  80  Ala.  287.  Section 
3  of  the  act  provides :  "That  said  court  of 
coQuty  commlssiottem,  at  the  next  regular 
term  thereof  after  said  application  is  filed, 
must,  if  sucb  petition  or  application  Is  filed 
ttdrty  days  before  the  term  commoiceB,  and 
such  noticefl  are  posted  as  above  provided, 
hear  tb»  petitioners  and  any  pawn  that 
may  be  opposed  thereto,  and  If  such  court 
Is  satisfied,  that  a  majorl^  of  the  land 
«wnem  or  freebolders  who  reside  in  and  who 
■own  land  situated  In  said  pn^oeed  district, 
«nd  who  are  over  the  age  of  twenty-one 
years,  are  In  favor  of  said  district  being 
established,  then  said  otnnmiBslonen^  conrt 
must  make  an  order  granting  said  petition 
■or  application,  and  shall  describe  in  said 
order,  on  the  mlnotee  of  sold  court,  the 
boundary  lines  of  said  district  so  establlsh- 
-ed,  said  order  to  go  Into  effect  thirty  di^ 
■after  It  Is  made." 

It  cannot  be  disputed  that  the  commls- 
-Bionm'  court,  In  the  exercise  of  the  power 
■conferred  on  It  by  the  act,  must  be  eeteem- 
■ed  a  court  of  limited  Jurisdiction,  and  to  up- 
hold Its  proceedings  under  the  act  Its  rec- 
ords must  affirmatively  show  the  existoice 
of  the  facts  upon  which  Its  jurisdiction  or 
authority  to  act  restSL  Flowers  v.  Grant,  129 
Ala.  275,  SO  South.  94;  Btanfill  v.  Gommls- 
simers,  80  Ala.  287.  In  this  respect  the  Ju- 
risdiction conferred  1^  the  act  Is  akin  to 
the  power  conferred  on  the  commissioners* 
court  to  establish  roads.  In  those  cases  In 
which  power  cS  that  court  to  establish 
roads  has  been  InvtAed,  it  la  held  that  the 
conrt  Is  one  of  limited  Jurisdiction,  and  its 
proceedings,  to  be  valid,  "must  show  upon 
their  face  affirmatively,  that  the  court  has 
acquired  Jurisdiction  of  tbe  snbJec^matter 
by  taking  those  prellmlnRry  steps  directed 
by  tbe  statute,  in  cases  providing  for  its  ac- 
tion.'* Holett  V.  Keenan,  22  Ala.  4S4;  Oom- 
missloners  v.  Heame,  69  Ala.  871;  Keenan 
V.  Commissioners,  26  Ala.  668.  In  Oommis- 
eloners'  Court  of  Lowndes  Co.  t.  Bowie,  34 
Ala.  461,  a  road  case,  the  minute  entry  af- 
firmed that  It  appeared  by  proof  made  that 
thirty  days'  notice  of  tbe  application  had 
4)eea  given,  by  advertisement  posted  up  at 
tbe  courthouse  door  and  at  three  other  public 
places  in  Lowndes  county,  according  to  law. 
It  was  objected  to  the  record  that  it  did 
not  show  at  what  places  the  notice  was 
posted,  by  whom  it  was  signed,  or  what  it 
contained,  or  how  long  It  remained  posted 


up.  The  court  said:  *^e  oontskts  of  tbe 
notice  sufficiently  appear  In  the  assertion 
that  notice  of  the  application  was  ctven. 
There  was  no  necessity  for  designation  oi 
the  public  places  at  which  the  notices  woe 
posted  up.  It  la  enough  that  tti^  were 
posted  up  at  public  places." 

It  is  next  insisted  that  the  record  falls 
to  show  tbat  the  notice  was  posted  at  the 
number  of  places  prescribed.  Tbe  point  of 
attack  In  this  reit>ect  Is  that  the  order  sbows 
that  the  notice  was  posted  at  "tbe  pnblit- 
places,"  not  "three  public  places."  In  view 
of  the  tect  that  "three"  is  tlie  nombn  of 
places  provided  by  tbe  law.  and  Oie  racord 
dora  recite  "that  notices  had  been  AjOj  glwen 
of  tbe  filing  and  day  set  for  bearing  said 
petition  by  jiostlng  notices  at  office  of  fbe 
pnrtttto  Judge,  tbe  public  places  ta  said  best, 
*  *  *  all  for  tbirl7  days  prior  to  this  date 
as  required  law,"  we  think  we  violate 
no  rule  of  construction  in  holding  tJut  tbe 
appearance  of  the  word  'ilie,"  instead  of 
"three,"  In  tbe  order.  Is  s  self-correcting 
clerical  mlq)rl8lon,  and  does  not  affect  Hie 
validly  of  13ie  order. 

There  Is  no  merit  In  tiie  contention  tbat 
the  order  falls  to  marie  the  boundary  line* 
of  the  district  establlsbed  by  the  court 
wherein  stock  may  not  be  pormltted  to  run 
at  large.  The  district  established  is  ^ 
scribed  as  all  tbe  territory  embraced  witbin 
the  boundaries  of  beat  No.  20,  In  TnoealooBa 
county,  known  as  "Orossland'a  Beat."  This, 
we  think,  substantially  complies  wltb  tbe 
requirements  of  the  statute. 

The  act  of  the  Legislature  Involved  in  this 
case,  being  a  local  act.  Is  not  affected  iqr 
tlw  act  approved  Si^ptember  20.  1008,  which 
authorises  the  court  of  county  conunissiiHiers 
In  tbe  several  counties  of  tbe  state  to  canse 
dections  to  be  hdd  In  sudi  conntieB.  or 
parts  thereof,  for  the  establlshmoit  ot  aesh 
arate  stodc  law  districts.  Oen.  Acts  1003. 
p.  481:  Maxwell  v.  States  80  Ala.  isa  7 
South.  824;  State  ex  rel.  Tsaoa  t.  Hoogfaton 
(Ala.)  88  South.  761. 

There  Is  no  merit  In  any  ot  fta  ottwr 
points  made  by  tiie  appellants  against  tbe 
order  of  the  commlsslonerB'  conrt 

There  is  no  error  In  the  record,  and  tbe 
Judgmmt  of  tba  trial  ooort  Is  sfflrmed. 

"WEAKLEY,  a  J.,  and  HARATJON  and 
DOWDBLU  JS^  concur. 


EIABTON  V.  TOWN  OF  AVONDAZJC. 
(Suprane  Court  of  Alabama.  July  6;  1006l> 

1.  ExciEFTTOifs,  Bitt,  or~SiQNiNO  — Tmx  — 
Extension — Court  Rdles. 

Conrt  rule  80  (Code  1896.  n.  120(9.  Umitiii« 
ezteosions  tor  tbe  sinking  of  bills  of  exoeptkm 
by  agreement  to  a  ome  priot  to  the  next  sue- 
ce«dins  term  of  court,  does  not  amly  to  extcft- 
slons  rranl-ed  by  the  presiding  Judge. 

2.  Same— Extensions  bt  Judqx. 

Under  Code  |  617.  providing  Hiac  the 

court  may  in  term  time  px  a  time  in  whidi  tbt 
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bill  of  excepUoni  may  be  signed,  and  the  Jadge 
Duty  in  vacation  extend  each  time,  the  Jodke  of 
tbe  Birmingham  city  court  could  not  extend  the 
time  for  tbe  rigning  of  a  bill  of  exceptions  dor* 
ing  the  sitting  of  the  court. 
8.  Samc. 

Code  1680,  i  020,  provldee  that  the  time 
allowed  for  Uie  sining  of  a  bill  of  exceptions 
most  not  be  extended  oeyoud  six  months  from 
the  adjoamment  of  the  conrt.  Acts  1888-80, 
p.  996,  establishing  the  Birmlngluun  city  conrt, 
declares  that  there  shall  be  but  one  term  <rf  the 
conrt  a  year,  conunencing  on  the  first  Monday 
in  Septonber,  and  ending  on  the  last  day  of  tbe 
succeeding  June.  The  act  also  declares  that 
bills  of  exceptions  must  be  signed  by  the  presid- 
ing jndge  of  tbe  conrt  within  00  days  after  the 
date  on  which  the  issues  were  tried,  nnless  the 
time  Is  extended  by  sgreement  or  by  order  of 
the  presiding  judge,  as  aothorized  by  the  law 
concerning  bills  of  exceptions  in  the  circuit 
court.  Code  1896,  |  617,  anthorlxes  the  Judjra-  in 
vacation  to  extend  the  time  for  signing  a  bill  of 
exceptions,  and  section  619  declares  that  the 
time  eo  fixed  may  be  extended  by  agreement  of 
parties  or  their  counsel,  and  the  time  fixed  by 
agreement  may  be  extended  by  the  judge  in  va- 
catiim.  Held,  that  where  a  Judgment  was  ren- 
dered in  such  city  court  on  January  81,  190Q, 
and  the  judge  successively  extended  the  time  for 
signing  the  bill  of  excmttlona  to  December  let. 
a  Mil  was  properly  signed  on  Noremlwr  18, 
1905,  though  It  was  more  than  nine  months 
after  the  date  of  the  judgment  and  beyond  the 
next  succeeding  term  of  court. 

4.  OoRSTTTUnOMAI.  liAW  —  DUZ  PBOOIBB  OF 

Law— Spboiax.  Absessshkht. 

It  is  not  a  violation  of  Const  U.  8.  Amend. 
14,  prohibiting  the  deprivation  of  property 
without  due  process  of  law,  to  assess  a  portion 
or  all  of  tbe  costs  of  a  street  improvement 
against  the  lands  abutting  or  in  the  Immediate 
Tidnity  of  sndi  Improvement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  H  871-875.] 

5.  Mtthicipax,  GoBPOUTioifB  —  Stber  IH- 
PBOVBtCEKTr— Spkoiai.  Assbssmxrt— Msthod 
GW  iHPosmoiv. 

A  determination  of  what  proportion  of  the 
fenrdm  of  the  cost  of  a  street  liuprovement  shall 
be  borne  by  the  property  and  what  by  the  public 
Is  a  matter  of  legislative  discretion,  so  tlut,  if 
the  Leglslatore  determines  that  the  assessment 
Is  to  be  made  in  a  specified  manner,  as  by  the 
front  foot,  it  will  be  presumed  that  the  L^s- 
latnre  has  determined  that  that  is  the  proper 
measure  of  benefits  received. 

[Ed.  Note. — ^Tor  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |  1108.] 

41  Saw— AsSEssmiTT  or  BsHsnTS. 

The  mle  that  the  cost  of  a  municipal  Im- 
provonent.  If  aasened  against  abnttlng  prop- 
erty, jnnst  be  assessed  m  proportion  to  the 
amount  of  benefits  accruing  to  the  property 
owners,  only  requires  that  there  should  oe  some 
mle  of  apportionment  of  tlw  whole  charge,  bav- 
4nr  reference  ta  the  benefit  received  br  the  re- 
spective ownns,  and  not  that  no  owner  should 
be  charged  In  exeeas  of  actoal  benefits  received. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  36. 
-C^^^  Dig.  Mnnidpal  Corporations,  H  1108, 

7.  Sam— CoHBTiTDTioiTAi.  Pbovisioh  —  COH- 

STBUOnONB. 

Const  1901,  I  223,  forbidding  municipal 
improvement  assessments  on  abutting  property 
in  excess  of  the  increased  value  of  such  prop- 
erty by  reason  of  the  special  benefits  de- 
rived from  such  improronMits,  merely  fixes  a 
limit  beyond  which  any  assessment  should  be 
void,  and  authorizes  the  coarts  to  examine  the 
matter  and  determine  whether  or  not  such  eon- 
-stitutiona]  limit  has  been  transcended. 


8.  Sahx— Mode  ov  Lbvt, 

Such  provision  has  no  application  to  the 
manner  in  whicb  tbe  assessment  is  propor- 
tioned, whether  1^  tii*  front  foot  or  otherwise. 

9.  Saub— Ohabteb  PsoviBions— Validity. 

The  Avondale  Citr  COiarter  {Acts  1894-95. 
p.  139),  providing  that  roecial  aaseasmrata 
against  abntttng  owners  abau  be  made  "in  pro- 
portion to  the  amount  <rf  tbB  benefit  accruing 
to  such  abutting  owners,*'  does  not  violate 
Const  1901,  S  forbidding  such  assessments 
"in  excess  of  tbe  bicreaaed  value  of  such  prop- 
«rty  by  reason  of  special  Iwneflta  derived  from 
such  improvements." 

[Ed.  Note,^For  cases  in  point  we  vol.  86, 
Oant^  Dig.  Mnaidpal  OoiporatlonB,  H  1108- 

10.  Saidd— RaviEw. 

The  Avondale  Cl^  CSiarter  (Acts  1804- 
p.  188)  provldea  for  the  levy  <tf  special 
assessments  for  street  Improvements  and  de* 
Clares  that  the  property  owners  assessed  may 
appear  and  contest  the  assessment,  and,  if  not 
satisfied  with  the  action  of  the  city  council,  they 
may  remove  the  matter  by  certiorari  to  the 
city  or  circuit  court  "where  the  case  shall  be 
regularly  submitted  and  tried  as  in  other  civil 
cases."  Hdd,  that  the  property  owner  is  en- 
titled to  a  trial  de  novo  after  the  case  has  been 
removed  to  tbe  dty  or  circuit  ooort  by  cerdo- 
rari. 

11.  BAin— AfpoirnoiniBniT  of  Cost. 

Under  Avondale  City  Charter  (Acts  1894:- 
05.  p.  188)  I  12,  declaring  that  not  more  than 
one^uiifd  of  the  cost  of  street  improvements 
shall  be  assessed  against  tbe  owners  of  abut- 
ting property,  not  Including  sidewalks,  It  was 
error  for  the  city  to  assess  the  owners  on  each 
side  of  the  street  with  one-tbird  of  tbe  cost  of 
the  entire  street,  thus  causing  them  to  pay 
two-Uilrds  of  tbe  cost  of  tba  woA. 

12.  Sams— Cost  or  Gdttebinq. 

Under  Arondale  City  Charter  (Acts  1894- 
95,  p.  139)  I  12,  declaring  that  not  more  than 
one-third  of  the  cost  of  street  improvements 
should  be  assessed  against  abutting  proi>erty 
owners,  "not  including  sldewaltu,"  an  aasoss- 
ment  against  property  owners  for  the  entire 
cost  of  "guttering"  was  erroneous. 

[Bid.  Note.~For  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |  11(K2.] 

18.  Sauk— AuTHORiTT  to  Ihpboti  SmRB— 

BACTEB— DCUCOATIOIt. 
e  authority  granted  to  a  city  council 
le  and  pave  streets  and  sidewalks  is 
legislative  in  diaracter,  so  that  tbe  amount 
of  the  Improvement  Its  bind  and  character, 
must  first  be  ascertained  by  the  dty  conndl 
and  cannot  be  delegated  to  any  other  official 
or  committee,  y 

[Ed.  Note.-^or  cases  In  point  voL  88, 
Cent  Dig.  Hunldpal  CorpwaAlons,  |  802.] 

14.  SaIEB— RATXnOATIOIf. 

Where  a  city  ordinance  providing  for  tbe 
improvement  of  a  street  autfaorlied  the  city 
street  committee  to  hare  the  streets  "graded, 
guttered,  curiied,  and  macadamized,"  and  left 
the  specifications  and  material  to  the  Judgment 
of  tbe  street  committee,  but  after  the  levy  of  an 
assessment  the  work  was  accepted  by  toe  city 
council,  such  acceptance  constituted  the  entire 
proceeding,  including  the  assessment,  the  act  of 
the  city  authorities,  so  that  the  assessment  was 
not  void  beeatue  tbe  apedfieatioiii  ei  the  worit 
etc.,  were  left  In  tbe  first  instance  to  the  street 
committee. 

15.  Same— ABaEssunvT— Uktbod  or  Livr. 
Since  Const  1901.  |  223,  foibidding  mn- 

nicipal  assessments  in  excess  of  tbe  increased 
value  of  tbe  property  by  reason  of  the  special 
benefits  derived  from  the  Improvements,  places 
but  one  limit  on  such  sssessment  an  assess- 
ment was  not  void  solely  because  eadi  lot  was 
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assessed  on  the  basis  of  the  cost  of  the  work 
done  in  front  of  it,  instead  of  first  ascertaining 
the  cost  of  the  entire  improvement  and  appor- 
tioninc  the  laiiie  among  the  abutting  owners. 

[Ed.  Note. — ^For  caaes  In  point,  see  vol.  36, 
Gent  Dig.  Hnnidpal  Coiporations,  M  1108- 
1121.] 

Appeal  from  Olty  Oourt  of  Blnnlngham; 
O.  W.  Ferguson,  Judge. 

"To  be  officially  reported." 

Bill  by  Lala  B.  Harton  against  tbe  town  at 
AvoDdale.  From  a  decree  in  taw  of  defeadr 
ant,  plaintiff  appeals.  Reversed. 

This  was  a  bill  filed  by  appellant  against 
appellee,  reciting  that  certain  street  iiuprove- 
m^ts  had  be^  made  abutting  ber  pri^erty, 
and  that  tbe  costs  of  said  street  improvement 
bad  been  assessed  against  her  property,  with- 
out regard  to  tbe  benefits  accruing  from  said 
Improv^ent  to  her  property,  and  greatly 
la  excess  of  the  value  derived  from  said 
Improvement  or  tbe  benefits  accruing  to  tbe 
property  therefrom,  and  alleging,  also,  the 
acts  of  the  General  Assembly  under  the  au- 
thority of  which  tbe  town  of  Avondale  was 
making  these  asseesments.  Acts  1894-05,  p. 
1S7.  The  prayer  of  tbe  bill  Is  that  writs  of 
81^)ersedeas  and  certiorari  be  Issued  from 
this  court,  directed  to  the  mayor  and  alder- 
men of  the  town  of  Avondale,  commanding 
them  to  "stay  all  further  proceedings  and 
to  send  forthwith  a  certified  copy  of  the  en- 
tire proceedli^  and  records  to  this  court, 
and  that  upon  consideration  by  this  court  of 
said  proceeding  tbe  eald  assessment  shall  be 
declared  null  and  void  and  of  no  effect." 
On  tbe  final  hearing  of  tbe  cause  tbe  trial 
conrt  found  the  issues  In  favor  of  the  defend- 
ant, and  entered  a  Judgment  for  the  amount 
of  tbe  original  assessment,  plus  8  per  cent, 
interest,  and  also  adjudged  that  tbe  judgment 
should  be  a  Hen  upon  tbe  lots  of  tbe  appel- 
lant From  this  Judgment,  she  appeals. 
There  was  motion  to  dismiss  bill  'of  excep- 
tions, because  not  signed  In  time,  the  facts 
concerning  which  sufficiently  appear  In  tbe 
opinion. 

Ledbeater  ft  Johnson,  for  appellant  Bow- 
man, Harsh  ft  Beddow,  tor  appellee. 

SIMPSON,  J.  It  appears  from  tbe  record 
that  tbe  Judgment  appealed  from  In  this  case 
was  rendered  on  January  31, 1900;  that  there 
were  orders  by  tbe  presiding  Judge  succeBslrfr- 
ly  extending  tbe  time  for  signing  the  UU  of 
exc^ttitms  to  December  Ist;  and  that  the 
bill  was  signed  Norember  18,  1906,  wbich 
wu  more  than  nine  months  after  tbe  date 
of  the  Judgment  and  beytmd  the  next  term  of 
the  court.  Section  620  of  tbe  Code  of  1896 
Is  ImperatlTe  that  ''the  time  allowed  for 
signing  a  bill  of  exceptions  mnst  not  be  ex- 
tended beyond  six  months  from  the  adjourn- 
ment of  court,"  and  rale  30,  p.  1200,  of  the 
Oode  of  1806,  provides  that  the  limit  to  which 
the  signing  may  be  extended  by  agreement 
Is  that  It  must  be  signed  "before  tbe  next  suc- 
ceeding term  of  sncb  court'*  Appellee  claims 


that  as  the  time  when  the  bill  of  axcq^tlons 
was  signed  in  this  case  was  after  tbe  aun- 
mencement  of  the  next  svoceedlng  term,  and 
more  than  nine  months  after  tbe  iudgment 
was  rendered,  the  same  cannot  consider- 
ed. According  to  the  act  establishing  the  dty 
court  of  Birmingham  then  Is  bat  one  term 
of  court;  "commencing  on  tbe  first  Monday  In 
Septraober  and  ending  on  the  tost  day  of 
the  succeeding  June."  Acts  1888-89.  p.  WS. 
This  court  has  boetofore  held  that  the  limita- 
tion as  to  the  next  term  of  court,  mider  role 
30,  applies  only  to  extensions  by  agreement 
Coolciy  T.  U.  S.  SavlngB  ft  Lcmd  As^  1S2 
Ala.  C90,  692;  81  South,  sn.  Tbe  ex- 
tensions In  this  case  were  all  by  the  prerid- 
Ing  Judg^  and  the  bill  was  signed  wltUn 
six  months  after  the  adjournment  of  conrt, 
as  shown  by  tbe  act  abore  dted. 

But  another  question  arises:  Tbe  act  e»- 
tabllshing  the  city  conrt  of  Blrmbngham  pro- 
vides that  bills  of  exceptions  "mwt  be  sign- 
ed 1^  tbe  presiding  Judge  of  said  court  with- 
in slxtr  days  after  tbe  day  on  wbicb  tbe  Is- 
sue or  issoes  of  fact  to  wbi<Ai  such  bill  of 
exertions  relates  was  tried,  nnless  the  time 
for  slgnlntf  sncb  bill  of  exceptions  Is  extuid- 
ed  by  agreement  of  parties,  or  by  order  of 
the  prodding  Judge,  as  now  anthorlxed  by 
law  respecting  tiie  signing  of  bills  of  ere^ 
tions  In  the  drcnlt  court"  Acts  1888-89, 
p.  IOOOl  Section  617  of  Code  of  1896  pro- 
vides that  "the  oourt  may,  in  term  time,  flx 
a  time  in  wbich  the  bill  of  exoeptlcHie  may 
be  signed,  and  tbe  Judge  may,  in  vacation, 
extend  such  time";  and  section  619  provides 
that  "the  time  fixed  by  tbe  conrt  or  Judge 
may  be  extended  by  agreemoit  of  the  parties 
or  tbelr  counsel,  and  tbe  time  fixed  by  agree- 
ment may  be  extended  by  the  Judge  In  vaca- 
tion." This  court  has  beretofbre  held  Ibat 
tbe  Judge  at  tbe  cUy  court  cannot  extend  tbe 
time  of  signing  a  bill  of  eneptloiia  during  tiie 
sitting  of  the  oourt;  but  on  tbe  authority  of 
the  case  of  Moss  t.  Mosley  (Ala.)  41  Sontb. 
1013,  this  bill  was  properly  signed. 

Tbe  matter  at  local  assessmente  tor  street 
Improvements  has  been  so  completely  "thresh- 
ed over,"  as  expressed  in  a  previous  declti<m 
of  this  court,  that  we  will  not  attenq>t  to  go 
over  tbe  arguments  pro  and  con  In  tbe  vari- 
ous cases,  bvt  will  merely  allude  to  tbe  latest 
expressions  from  tbe  Supreme  Oourt -of  the 
United  States  and  our  own  court  Tb»  sub- 
stance of  the  latest  decision  of  the  Siqneow 
Oourt  of  tbe  United  States  on  tills  anbjeet  is 
(Fr^cb  T.  Barber  Asphalt  Co.,  181  U.  S. 
324,  21  Sup.  Ct  626,  45  L.  Dd.  879)  that  It  Is 
not  a  violation  of  the  14th  amendment  to  the 
Conatituti<m  of  the  United  Stetes  to  assess 
a  portion  or  all  of  tbe  cost  of  a  street  im- 
provement against  tiie  lands  abntting  m  in 
tbe  Immediate  vldnlty  of  the  Inqtrovement 
And  the  gravamen  of  tbe  a^oment  of  tbe 
court  Is  that  this  Is  a  part  of  the  taxing 
power  of  the  government,  and  that  from 
time  Immemorial  governments  have  not  pur- 
sued the  ordinary  processes  oC  courts  In  col- 
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lectins  taxes;  bence  the  methods  of  enfor- 
cing these  assesanients  cannot  be  said  to  be 
"without  due  process  of  law,"  because  there 
Is  not  provision  for  a  r^ular  luTestigation  by 
a  court  and  jury  in  order  to  ascertain  the 
amount  of  burden  that  shall  be  placed  upon 
the  properly.  It  holds,  also,  that  the  "ques- 
tiOD  of  benefits  and  the  prpperty  to  which  It 
extends  is  of  necessity  a  question  of  fact, 
and,  when  the  L^lsiature  determines  it  in 
a  case  within  Its  g^eral  power,  its  decision 
must,  of  course,  be  final."  Page  S38  of  181 
TJ.  8.,  page  630  of  21  Sup.  Ot  (4&  L.  Eld. 
879).  Quoting  from  the  case  of  Spencer  t. 
Merchant,  126  U.  8.  340,  8  Sup.  OL  921,  81  L. 
Ed.  763,  the  court  says:  "In  the  absence  of 
any  more  speclfle  constitutional  restriction 
than  the  general  prohibition  against  taking 
property  without  due  process  of  law,  the 
L^islature  of  the  state  having  the  power  to 
fix  the  sum  necessary  to  be  levied  for  the 
expense  of  a  public  improvement,  and  to  or- 
der it  to  be  assessed  either  like  other  taxes 
upon  property  generally,  or  only  upon  tbe 
lands  benefited  by  the  improvement,  is  author- 
ized to  determine  both  the  amount  of  the  whole 
tax  and  tbe  olass  of  lands  which  will  receive 
the  benefit;  and  should  therefore  bear  the 
turden,  although  It  may,  If  it  sees  fit,  com- 
mit tbe  ascertainment  of  either  or  both  of 
these  facts  to  tbe  Judgment  of  commissioners. 
Page  339  of  181  U.  S.,  page  630  of  21  Sup.  Ot 
(45  L.  Ed.  879).  After  giving  analysis  of  tbe 
numerous  cases  on  the  subject,  in  most  of 
which  there  seems  to  be  a  presumption  that 
at  some  stage  of  the  proceeding  and  in  some 
way  the  property  owner  has  had  an  oppor- 
tunity to  test  the  matter  of  the  amount  of 
benefits  to  his  land  by  the  Improvement,  the 
general  conclusion  is  that  It  Is  a  matter  of 
legislative  discretion  to  determine  what  pro- 
portion of  the  burden  sbaU  be  borne  by  the 
property,  and  what  by  tbe  public,  and,  while 
It  Is  admitted  that  any  assessment  beyond 
tbe  special  benefits  received  by  the  improve- 
ment Is,  as  to  the  excess,  teking  the  property 
without  due  process  of  law,  yet  when  the 
Legislature  determines  that  tbe  assessment 
Is  to  be  made  in  a  certain  way,  as  by  the 
front  foot,  the  presumption  is  that  the  Legis- 
lature has  determined  that  that  Is  the  proper 
measure  of  the  benefits  received.  Norwood  t. 
Baker.  172  U.  B.  269.  19  Sup.  Ct  187,  48  L. 
Ed.  443,  is  not  opposed  to  tbe  views  of  the 
court  in  this  case,  and  explains  that  In  that 
case  the  entire  cost  of  opening  the  street  was 
thrown  upon  tbe  abutting  property,  which 
was  "an  act  of  confiscation,"  and  tiiat  the 
legal  effect  of  the  decision  was  to  prevent  the 
enforcement  of  tbe  particular  assessment, 
and  to  let  the  village  In  Its  discretion  make 
a  new  assessment  "for  so  much  of  the  ex- 
pense of  the  opening  of  the  street  as  was 
found  upon  due  and  proper  inquiry  to  be 
equal  to  tbe  special  benefits  accruing  to  tbe 
projierty"  (pages  344,  845  of  181  U.  S.) 
page  63  of  21  Sup.  Ct  [45  L.  Ed.  879]; 
and  the  ooort  say:   "It  may  be  conceded 


that  courts  of  equity  are  always  open  to 
afford  a  remedy  where  there  Is  an  attempt 
under  the  guise  of  legal  proceedings  to  de- 
prive a  person  of  his  life,  liberty,  or  prop- 
erty without  due  process  of  law."  The  court 
then  calls  attention  to  the  fact  that  In  the 
case  before  the  court  the  lots  along  the  street 
in  question  were  of  equal  value,  similarly 
situated  with  regard  to  the  street,  of  equal 
depth  and  all  "substantially  on  the  grade  of 
the  street."  While  it  Is  the  opinion  of  tbe 
writer  that  the  dissenting  opinion  of  Justices 
Harlan,  White,  and  McEenua  has  the  ad- 
vantage of  the  argument,  yet  in  what  shnll 
be  said  in  this  opinion  our  conclusions  shall 
be  based  on  the  opinion  of  the  court  as  the 
law  of  the  land. 

Our  own  court  has  followed  this  decision, 
and  held  that  It  Is  a  matter  of  legislative  dis- 
cretion to  determine  whether  property  abut- 
ting on  the  street  will  be  benefited  to  the 
extent  of  the  cost  of  paving  tbe  street  along 
the  front  of  such  property,  and  to  Impose  the 
cost  upon  the  property,  "apportioning  the 
charges  tbereto  according  to  the  distance  the 
several  lots  may  front  upon  the  street  so 
paved":  the  argument  being,  as  In  the 
French-Barber  Case,  that  when  the  legis- 
lature determines  that  the  assessment  shall 
be  made  by  the  frent  foot  the  presumption 
Is  that  the  Legislature  has  determined  that 
that  is  the  proper  measure  of  the  benefit  re- 
ceived. Our  court  says.  In  referring  to  our 
case  of  Mayor  and  Aldermen  v,  Klein.  89 
Ala.  461,  7  South.  386,  8  L.  R.  A.  369,  which 
is  held  to  be  In  harmony  with  our  latest 
enunciation  of  the  doctrine:  "It  is  true  that 
this  cost  was  to  be  assessed  on  this  property 
In  proportion  to  the  amount  of  the  benefit 
accruing  to  the  property  ownm;  but  this 
only  meant  that  there  should  be  some  rule 
of  app<»*tioument  of  the  whole  Charge,  hav- 
ing reference  to  tbe  benefit  received  by  the 
respective  owners,  and  not  that  no  owner 
should  be  charged  In  excess  of  actual  bene- 
fits received."  City  Council  of  Montgomery 
V.  Moore,  140  Ala.  650.  37  South.  294.  The 
court  says  that  the  case  of  City  Council  of 
Montgomery  v.  BIrdsong,  126  Ala.  632,  28 
South.  622,  was  based  on  "what  was  general- 
ly supposed,  and  what  three  of  the  Judges 
of  the  Supreme  Court  of  the  United  States 
yet  believe,  was  the  efFect  of  that  court's  de- 
cision in  tbe  case  of  Norwood  v.  Baker." 
City  Council  of  Montgomery  t.  Moore,  140 
Ala.  638,  37  South.  291. 

As  will  be  noticed,  these  decisions  are 
based  entirely  on  the  construction  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States  and  section  24,  BUI  of 
Rights,  Const  1876,  and  upon  the  law  as  it 
stood  before  the  adoption  of  our  present 
Constitution.  It  was  while  the  Norwood- 
Baker  Case  In  tbe  United  States  Supreme 
Court  and  the  BIrdsong  Case  in  our  own 
court  were  generally  supposed  to  be  the 
law — the  former  declaring  that  an  assess- 
ment beyond  the  benefits  actually  accruing 
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-to  the  abutting  owner  from  the  ImproTement 
Is  as  to  the  excess  a  taking  of  property  with- 
out due  process  of  law  (which  principle,  as 
"before  shown,  is  still  recognized),  and  that 
the  courts  have  a  right  to  Inquire  into  that 
fact;  and  the  latter,  resting  upon  the  same 
^principle,  and  declaring  tiiat  "the  gnarantlet 
for  the  protection  of  private  property  would 
be  seriously  Impaired  it  it  were  established, 
as  a  rule  of  constitutional  law,  that  the  Im- 
position by  the  liCglslatare  upon  particular 
private  property  of  the  entire  cost  of  a  pub- 
lic improvement,  Irrespective  of  any  peculiar 
t>eneflts  accruing  to  the  owner  from  such  im- 
provements, could  not  be  questioned  by  him 
In  the  courts  of  the  country,*'  and  going  on  to 
affirm  the  right  of  the  citizen,  when  such 
assessment  is  made,  to  show  "that  the  sum 
so  'fixed  is  in  excess  of  the  benefits  received" 
— ^that  our  constitutional  convention  of  1901 
added  to  our  Constitution  section  223,  tor- 
bidding  such  assessments  "in  excess  of  the 
Increased  value  of  such  property  by  reason 
of  the  special  benefits  derived  from  such  im- 
Improvements." 

The  conclusion  Is  irresistible  that,  with  the 
lights  before  them,  the  intention  of  our  Con- 
stitution makers  was  to  fix  this  limit  In  our 
organic  law  beyond  which  any  assessment 
should  be  void,  and  to  authorize  the  courts 
to  examine  into  the  matter  and  determine 
whether  or  not  the  constitutional  limit  had 
been  transcended.  To  hold  otherwise  would  be 
to  suppose  that  the  makers  of  the  Constitu- 
tion had  taken  the  trouble  to  formulate  and 
adopt  an  absolutely  meaningless  new  sec- 
tion to  the  Constitution.  To  say  that  assess- 
ments shall  not  be  made  beyond  the  benefits 
received,  and  yet  that,  when  an  assessment 
is  made,  either  directly  by  the  legislative 
-action  or  by  a  rule  prescribed  by  It  which 
has  no  provision  for  Inquiring  Into  the  bene- 
'fita,  is  to  conclusively  presume  that  the  bene- 
fits were  ascertained,  and  that  the  assess- 
ment was  not  In  excess  thereof  would  render 
-the  constitutional  provision  absolutely  In- 
operative. This  constitutional  provision  has 
nothing  to  do  with  the  manner  In  which  the 
.assessment  Is  apportioned,  whether  by  front 
foot  or  otherwise,  but  only  fixes  a  limit  be- 
yond which  it  cannot  go.  It  necessarily  fol- 
lows that  the  property  owner  has  the  right 
In  some  form  and  at  some  time  to  contest 
^he  fact  as  to  the  benefits  accruing  and  to 
l)rtng  forward  snch  testimony  as  he  can  pro- 
duce on  that  matter.  Any  guaranty  of  the 
Constitution  would  be  but  a  bmtum  fulmen. 
If  there  were  no  trtbnnal  In  which  the  citi- 
zen could  demand  the  enforcement  of  his 
jrlght  It  Is  true,  as  has  been  said,  that  it  Is 
'Often  a  difficult  matter  to  ascertain  ac- 
curately the  «tent  of  the  benefit;  but  the 
courts  have  to  pass  upon  many  difficult  mat- 
ters, and  the  only  result  of  that  is  that.  In 
this,  aa  la  other  matters  In  which  absolute 
accur8C7  is  unobtainable,  much  latltnde 
must  be  allowed  to  the  tribunals  which  pass 
•apon  the  matter.   It  may  be  admitted,  aa 


stated  by  the  Supreme  Court  of  the  United 
States,  that  It  belongs  to  that  class  of  rights 
which  do  not  necessarily  demand  a  regular 
Jury  trial.  Nevertheless  it  must  be  passed 
upon  in  some  way.  and  If  the  original  as- 
sessment Is  not  done  under  some  proceeding 
In  which  the  citizen  has  had  an  opportunity 
to  produce  evidence  and  have  a  legal  deter- 
mination of  the  matter,  the  courts  aftez^ 
wards  can  Inquire  Into  It  and  enforce  his 
right  Being  difficult  to  ascertain,  the  con- 
clusions of  the  tribunals  as  to  the  benefits 
accruing  will  not  be  weighed  wltli  delicate 
scales,  but  some  tribunal  must  act,  or  the 
Constitution-protected  citizen  is  as  helpless 
as  if  he  were  the  subject  of  a  despot. 

The  provisions  of  the  charter  of  the  town 
of  Avondale  require  the  assessment  against 
the  abutting  owners  to  be  made  "In  propor- 
tion to  the  amount  ot  the  benefit  accruing  to 
such  abutting  owner."  Acts  18M-05.  p.  139. 
While  this  is  not  exactly  In  the  words  of  sec- 
tion 223  of  the  Constitution,  yet  It  does  not 
violate  that  section.  The  assessment  may  be 
made  In  "proportion  to  the  amount  of  the 
benefit  accruing  to  such  abutting  owner," 
and  at  the  eame  time  not  be  "In  excess  of 
the  increased  value  of  such  property  by  rra- 
son  of  the  special  benefits  derived  from  such 
improvement."  The  act  makes  provision 
for  notice  to  the  property  owner  when  an 
assessment  Is  to  be  made  against  his  prop- 
erty, and  authorizes  him  to  appear  and  con- 
test the  assessment,  and  It  authorizes  the 
owner,  if  not  satisfied  with  the  action  of 
the  council,  to  remove  the  matter  by 
certiorari  up  to  the  city  or  circuit  court, 
"where  the  same  shall  be  regularly  sub- 
mitted and  tried  as  In  other  civil  cases." 
This  last  expression  shows  that  the  intention 
of  the  statute  was  not  that  the  circuit  or 
city  court  should  merely  look  Into  the  pro- 
ceedings before  the  council,  and  either  quash 
or  affirm  the  same;  but  the  reference  Is 
evldentiy  to  cases  brought  up  by  appeal,  and 
the  expression  "regularly  tried  as  In  other 
civl\  cases"  evidently  means  tried  de  novo. 
So  the  act  Is  not  unconstitutional. 

The  act  provides  that  "not  more  than  one- 
third  of  the  cost  of  such  Improvement 
*  *  *  shall  be  assessed  against  the  own- 
ers of  abutting  property,"  not  Including  tide- 
walks.  Acts  18&4r^,  p.  139,  {  12.  The  evi- 
dence In  this  case  ahowa  that  each  property 
owner  was  charged  with  one-third  ot  the 
cost  of  the  entire  street,  so  that  the  owner 
on  each  side  of  the  street  was  charged  with 
one-third  of  the  cost  of  the  entire  street,  tbxia 
causing  the  property  owners  to  pay  two- 
thirds,  in  place  of  one-third,  of  the  coat  of 
the  work.  This  was  In  plain  vlolati<ni  ot 
the  proTlslona  of  the  statote,  and  the  court 
erred  in  sustaining  the  asseasment  thus 
made. 

As  to  the  resolution  of  the  board  of  mayor 
and  aldermen,  the  evidence  also  shows,  that 
in  addition  each  property  owner  was  clurged 
with  the  entire  coat  ot  the  '^dewalks,  corb- 
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ing  and  guttering."  While  the  curbing  may 
be  BO  coDStmcted  as  to  make  It  a  part  of  the 
sidewalks,  yet  it  ts  clear  that  the  guttering 
is  a  part  of  the  street  proper,  and  not  of  the 
sidewalk.  Job  t.  People.  193  111.  009,  91  N. 
B.  10T9 :  Allman  t.  Dist  Colnmbla,  8  App.  Cas. 
D.  a  8,  17;  WUson  v.  Obllcott,  12  Colo.  600. 
«02,  eOS,  21  Pac.  OOL  Consequently  it  was 
erroneous  to  sustain  the  assessment  against 
the  property  owner  of  the  eutlre  cost  ot  the 
guttering. 

Section  12  of  the  act  (Acta  1804-^  p.  180) 
'authorizes  the  mayor  and  oonncUmen  to  cause 
and  procure  the  streets  and  sidewalks  to  be 
graded,  macadamized,  >etc  The  ordinance 
under  which  the  work  was  done  in  this  case 
authorized  tlw  street  committee  to  have  the 
streets  "graded,  guttered,  curbed,  and  macad- 
amized." The  ordinance  did  not  contain  any 
spedflcatlon  as  to  the  kind  of  work  that  yrofi 
to  be  done,  the  material  to  be  used,  or  any 
other  matter  In  regard  either  to  the  street 
or  sidewalk.  These  matters  seem  to  have 
been  left  «itlrely  to  the  Judgment  of  the 
street  committee.  At  H  a  familiar  principle 
of  law  that  l^i^ative  authority  cannot  be 
delegated,  and  the  authorltlea  are  clear  to 
the  effect  that  the  authority  granted  to  grade 
and  pave  streets  and  sidewalks  is  legislative, 
and  that  the  amount  of  the  inprovement, 
its  kind  and  character,  must  first  be  ascer- 
tained by  the  legislative  body  of  the  city,  and 
not  delegated  to  the  engineer,  the  committee, 
or  any  one  else.  /  McQuillan,  Municipal  Ordi- 
nances, fi  86;  Bifdes  A  Goose  v.  Joyes,  06  Am. 
Dec.  Sll,  and  notes;  Blrdsall  v.  Clark.  20 
Am.  Bep.  105,  and  note;  McOrowell  v.  Bristol 
(Va.)  16  S.  m  867,  20  li.  R.  A.  6.58.  and  note ; 
City  of  St  Louis  T.  Clemens,  43  Mo.  395; 
City  of  8t  Louis  T.  Clemens,  62  Mo.  133; 
Buggies  T.  Collier,  43  Mo.  3tS3;  Foss  v.  City 
of  Chicago,  84  III.  489;  Moore  v.  City  of 
Chicago.  60  III.  248;  Bolton  v.  Gllleran,  lOS 
Cal.  244,  88  Pac.  881,  45  Am.  8t  Rep.  88; 
Thompson  v.  City  of  Boonevllle,  61  Mo.  2^; 
1  Dillon  on  Hnnlc.  Corp.  (4th  Ed.)  8  06.  p. 
779,  and  note-  The  Supreme  Court  of  the 
United  Stotes,  however.  In  a  case  In  which 
the  city  authorities  authorized  the  mayor 
and  chairman  of  the  committee  on  streets 
to  make  a  contract  for  doing  the  work,  di- 
recting bow  the  preparatory  work  should  be 
Ame,  and  ordering  the  construction  to  be  of 
«De  or  the  other  of  several  materials,  but 
■glTlng  to  the  owners  of  abutting  lots  the 
1>rivltege  of  selecting  which,  held  that,  "while 
It  la  true  the  cooncil  could  not  delegate  all 
the  power  conferred  upon  It  by  the  Legisla- 
ture, •  *  *  It  could  do  Its  ministerial 
work  by  agents,"  yet  "there  was  no  unlaw- 
ful delegation  of  power.  But,  If  there  bad 
been,  the  contract  was  ratified  by  the  council 
after  It  was  made."  Hitchcock  v.  Galveston, 
'96  U.  8.  341,  848,  349,  24  L.  Ed.  059.  Undw 


this  authority  we  hold  that  the  subsequent 
ratification  constituted  the  entire  proceeding, 
Indndlng  the  assessment,  the  act  of  the  dty 
authorities,  and  not  a  delegation  of  l^sla- 
tlve  power. 

It  is  next  insisted  that  this  assessment  Is 
Invalid  because  it  is  shown  that  each  lot  was 
assessed  on  the  basis  of  the  cost  of  the  work 
done  in  front  of  it,  and  that  the  cost  of  the 
work  on  the  entire  street  was  not  first  as- 
certained and  the  cost  apportioned  among 
the  abutting  owners.  The  act  provides  that 
"the  expense  thereof  shall,  afta  the  comple- 
tion of  same,  be  assessed  upon  the  abutting 
owners  of  land  or  lots  along  and  adjacoit 
to  the  streets,  alleys  or  sidewalks  along 
which  the  work  Is  done,  In  proportion  to  the 
amount  of  the  benefit  accruing  to  such  abut- 
ting owner";  also  that  "after  such  work  on 
any  street,  alley  or  sidewalk  shall  be  com- 
pleted la  front  of  or  abutting  any  land  or 
lot  ovmer,  the  said  mayor  and  board  of 
aldermen  shall  have  the  mayor  to  give  the  no- 
tice required,  of  the  time  and  place  when  the 
meeting  Is  to  be  held  to  consider  and  de- 
termine the  amount  to  be  assessed  against 
the  abutting  owner."  and  the  amount  will 
then  be  determined.  Acte  1894-00,  pp.  139, 
140,  I  12.  There  Is  high  authority  for  the 
position  that  any  assessment  of  the  cost 
separately  against  each  lot  owner,  based 
alone  on  the  cost  of  the  work  abutting  his 
property,  Is  Illegal  and  void.  City  of  Inde- 
pendence V.  Gates,  110  Mo.  874, 19  8.  W.  728; 
Davis  v.  Litchfield.  145  III.  313.  33  N.  E.  888, 
21  L.  R.  A.  668,  and  notes;  Cooley  on  Taxa- 
tion (2d  Ed.)  pp.  646v  047.  and.  notes.  But 
Judge  Dillon,  after  referring  to  similar  de- 
cisions, remariced:  "Still  it  seems  to  the 
author  difficult  to  find  satisfactory  and  solid 
ground  on  which  to  discriminate  the  case, 
so  as  to  bold  that  one  is  within  the  ccm- 
stitutlonal  power  of  the  L^slature  and  the 
other  is  not"  2  Dillon's  Municipal  Corpo- 
ration (4th  Bd.)  p.  922,  I  763.  Inasmuch  as 
our  Constitution  has  placed  the  one  limit 
whicu  we  have  herelnoefore  construed,  and 
lnaamu<di  as  In  conforming  to  that  limitation 
the  assessment  must  frequenUy  not  be  uni- 
form among  the  abutting  owners  along  the 
street,  and  while  we  recognize  that  the  duty 
reste  upon  the  leglMaUve  departmoit  as 
far  as  possible  to  apply  the  principle  of  uni- 
formity, yet  we  cannot  say  that  this  fact 
alone  readen  the  assessment  invalid. 

For  the  errors  menti<xked  the  assesnnent 
In  question  was  Invalid,  and  the  town  of 
Avondale  was  not  entitled  to  recover  in  this 
case.  The  Judgment  of  the  court  la  revosed, 
and  ths  cause  remanded. 

Reversed  and  remanded. 

WEAKLEY,  C.  J.,  and  TZ80N  and  AN- 
DBBSON»  JJ..  concur. 
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HAUn/rON  V.  STATfll 
(Supreme  Court  of  Alabama.  Jul;  6,  1006.) 

1.  Labcbnt  —  InDiCTUEnT  —  Dbsoeiftion  of 
Pbopkbtt. 

On  a  prosecution  for  larceny,  a  count  of 
the  indictment  described  the  money  taken  as 
"two  twenty  dollar  bank  bills,  and  one  one 
dollar  bank  bill";  the  second  ooant  deocrfbed  it 
as  "two  twenty  dollar  national  bank  notes,  and 
one  one  dollar  national  bank  note" ;  and  the 
third  count  aa  "two  twenty  dollar  United  Statea 
Treaaar;  notes,  and  one  one  dollar  United 
States  Treasury  note.  The  first  count  de- 
scribed the  money  as  lawful  money  of  the 
"United  States  of  America,"  and  the  other 
two  coanta  as  lawful  money  of  the  "U.  S.  A." 
Beld,  that  demnrrers  to  the  oounta  on  the 
ground  that  the  some  failed  to  rafficlently 
describe  the  property  alleged  to  have  bees 
stolen  were  properly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Pig.  Larceny,  9S  71-75.] 

2.  Cbiuinai,  Law— Evidence— a duissibilitt 

— CONFEBSIONS— VOLUNTABT  OHABAOTBB. 

The  confession  of  accused,  made  to  the 
sheriff  while  she  was  In  his  custody,  was  ad- 
missible where  it  was  shown  that  no  threat 
was  made  or  any  reward  or  inducement  of- 
fered to  obtain  the  confession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Oent  Dig.  Criminal  Law,  »  1103-1174,  1202- 
1206.] 

3.  LaBCEST— TBTAt— INSTBUCTIONB. 

On  a  prosecution  f^r  larceny,  reqaeated 
instructioDfl  that  defendant  could  not  be  con- 
victed unless  the  proof  showed  that  the  money 
stolen  was  a  certain  form  of  money,  each  in- 
struction hypothesising  the  desoiptTtm  of  the 
property  as  alleged  in  a  count  m  the  indict- 
ment, should  have  been  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Larceny.  {  185.] 

4.  Cbihikai,  Law— Ikrbitotionb— Gbsdibh.- 

ITT  OF  WiTNEBSSS. 

It  was  proper  to  refuse  an  instruction  that* 
if  the  witnesses  testifying  to  the  crime  were  in 
the  opinion  of  the  jury  unreliable  and  not 
worthy  of  belief,  aecnaed  could  not  be  con- 
victed, as  it  pretermitted  oorToboiation  of  the 
witneasei  by  other  eridence, 

5.  Sauk. 

It  was  proper  to  refuse  a  reQuested  Instruc- 
tion that,  if  any  witness  was  shown  to  have 
■worn  falsely  to  any  material  fact,  hid  testi- 
mony might  be  digregarded,  as  a  witness  may 
unintentionally  trwear  falsely  to  a  material  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1^9-1894.] 

6.  Same— Plea  of  Not  Guilty. 

Under  Code  1896,  S  5202,  providing  that 
if  a  defendant  when  arraigned  refuses  or  neg- 
lects to  plead  or  stands  mute  the  court  must 
cause  the  plea  of  not  guilty  to  be  entered  for 
him,  a  conviction  after  a  trial  on  the  merits 
will  be  reversed  unless  It  appears  that  defendant 
pleaded  not  guilty,  or  that  the  plea  was  entered 
for  him  by  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  612,  619,  620,  684.} 

Appeal  from  Law  and  Equity  Court,  Wallt- 
er  County;  Thomas  L.  Sowell,  Judge. 

"To  be  officially  reported." 

Lula  Hamilton  was  convicted  of  larceny, 
and  she  appeals.  Reversed. 

The  Indictment  in  this  case  charged  that 
Lula  Hamilton  and  Letha  White  feloniously 
took  and  ctErrled  away  certain  money,  the 
personal  property  of  J.  V.  Ledbetter.  lu 


the  first  count  tbe  mcmey  1>  describeA  u 
"two  twenty  dollar  bank  bills,  and  one  (me 
dollar  bank  bUl,  lawful  moncgr  of  the  United 
States  ot  America" ;  In  tbe  second,  as  "two 
twenty  dollar  national  bank  notes,  and  one 
we  dollar  national  bank  note,  lawful  money 
of  the  U.  B.  A.";  in  the  third,  as  "two  twen- 
ty dollar  United  States  Treasnry  notea,  and 
one  one  dollar  United  States  Treasury  note, 
lawful  money  of  the  U.  S.  A."  Demurrers 
were  Interposed  to  each  of  the  counts  be- 
cause the  same  failed  to  snfflcteaitly  describe 
tbe  property  alleged  to  have  been  stolen,  and ' 
becanse  it  falls  to  snfflciently  describe  the 
person  from  whom  tbe  property  Is  alleged  to 
have  been  stolen.  The  demurrers  were  over- 
rnled.  On  the  trial,  after  proof  had  been 
made  that  certain  money  bad  been  stolen 
from  one  Ledbetter,  the  person  described  in 
the  indictment,  the  state  introduced  J.  S. 
Moore,  who  testified  as  follows:  "I  know 
the  defendant  She  was  turned  out  of  jail 
about  12  o'clock  on  the  day  that  Ledbetter 
claims  be  lost  his  money.  She  was  put  back 
in  Jail  in  tbe  evening  about  4  o'clock,  but  not 
on  tbe  charge  of  taking  Ledbetter's  money. 
I  got  sixteen  dollars  and  some  few  cents  off 
of  her.  We  found  two  Ave  dollar  bllla  of 
money  In  her  hair."  The  solicitor  then  aA- 
ed  the  witness  whether  defendant  made  any 
statement  to  him  or  in  his  presence  about 
getting  the  mon^,  and  witness  answered  abe 
did.  Solicitor  tta^  asked  witness  If  be  or 
any  <Hie  in  bis  presence  made  any  threat  or 
offered  any  reward  or  made  or  <^ered  any 
Inducan^t  to  get  dtftendant  to  make  this 
statemoit  Witness  answered  "No."  Tbe 
solicitor  aaked  tbe  witness  this  question: 
"Stat^  Mr.  Uoore,  If  sbe  denied  getting  tbe 
money  off  of  Ledbetter."  Tbe  defendunt  ob- 
jected to  this  question  and  aaked  permtalon 
to  cross-examine  the  witness  before  he  was 
allowed  to  answer.  Tbls  was  granted  de- 
fendant, and  in  answer  to  the  cross-examina- 
tlon  witness  testified  as  follows:  "I  told 
her  that  sbe  had  to  give  np  tbe  mon^,  sbe 
had  It,  and  there  was  no  use  to  deny  it  I 
was  tbe  sherifF  at  that  time  and  had  her  in 
jail  in  my  custody."  Here  the  solicitor  re- 
peated the  question  to  the  witness:  "State 
whether  or  not  defendant  told  you  that  sbe 
had  taken  tbe  money."  Witness  answered 
she  told  me  that  she  got  the  money  from  Mr. 
Ledbetter.  There  was  objection  to  tbe  ques- 
tion and  answer  and  motion  to  exclude  upon 
the  grounds  that  It  was  a  confession  coming 
from  the  defendant,  who  wss  then  Incar- 
cerated under  the  witness,  who  was  sbOTlfT 
of  Walker  county  at  that  time,  and  tbe 
proper  predicate  had  not  been  laid.  The  de- 
fendant requested  a  number  of  written  char- 
ges which  were  refused,  and  which  are  as 
follows:  "(a)  Tbe  court  charges  tbe  Jury 
that,  unless  the  money  stolen  be  shown  to 
bare  been  all  or  part  of  it  bank  bill  or  bank 
bills,  you  cannot  find  the  defendant  giUlty 
on  tbe  first  ooout  in  tbls  Indlctmoit  (b> 
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Tbe  court  charges  the  Jury  tbat  the  defend- 
ant cannot  be  convicted  under  the  secood 
count  of  the  indictment  unless  tbe  proof 
shows  that  the  money  stolen  was  either  all 
or  a  part  ct  It  national  bank  note,  (c)  The 
court  charges  the  Jury  that  the  defendant, 
cannot  be  conTicted  under  tbe  third  count  of 
this  Indictment  unless  the  proof  shows  tibat 
the  money  stolen  or  a  part  of  it  was  United 
States  Treasury  notes.  (5)  If  the  witnesses 
testifying  to  tbe  theft  are.  In  the  opinion  of 
tbe  jury,  unreliable  and  not  worthy  of  belief, 
yon  cannot  convict  tbe  defendant  (6)  The 
court  charges  you.  gentlemen  of  the  jury, 
tbat,  It  any  witness  Is  shown  to  bare  sworn 
falsely  to  any  material  fact  In  the  case,  yon 
have  a  right  to  dlsr^rd  the  testimony  of 
such  witness  as  though  be  bad  never  teati- 
fled." 

Ray  &  Lelth,  for  appellant.  Mass^  Wil- 
son, Atty.  Gen.,  for  tbe  State. 

DBNSON,  J.  Each  count  of  tbe  Indict- 
ment is  sufficiently  specific  In  the  description 
of  tbe  property  alleged  to  have  been  stolen, 
and  shows  hy  the  direct  averment  that  it 
was  lawful  money  of  the  United  States. 
Grant's  Case,  55  Ala.  201;  Turner's  Case,  124 
Ala.  59.  27  Sooth.  272.  The  demurrer  to  the 
Indictment  was  properly  overruled. 

The  confession  of  the  defendant  was  prop- 
erly admitted  as  evidence.  Splcer's  Case,  69 
Ala.  159. 

Charges  (a),  (b),  and  (c)  hypothesize  the  de- 
scription of  the  property  as  alleged  in  the 
first,  second,  and  third  counts  of  the  ludict- 
ment,  respectively,  and  should  have  been 
given.  Charge  6  was  properly  refused,  If 
for  no  other  reason,  it  pretermits  corrobora- 
tion of  tbe  witness  of  the  class  named  by 
other  evidence  tn  the  case.  Frost's  Case,  124 
Ala.  71,  27  South.  650;  ChurchweU's  Case, 
117  Ala.  124,  23  South.  72;  Osbom's  Case, 
126  Ala.  106,  27  South.  76S.  Charge  6  was 
inwperly  refused.  A  witness  may  uninten- 
tionally swear  falsely  to  a  material  fact 
Prater's  Case,  107  Ala.  26.  18  South.  238. 
It  la  not  necessary  to  notice  the  other  writ- 
ten charges  refused  to  defendant 

"The  record  Calla  to  show  that  the  defend- 
ant pleaded  to  the  Indictment  or,  standing 
mute,  the  court  caused  the  plea  of  not  guU^ 
to  be  entered  ft>r  him.  Code  1896,  |  0262. 
There  can  be  no  trial  on  the  merits  In  a  crim- 
inal case  until  tbe  defendant  has  pleaded  not 
gnllt7,  or  this  plea  has  been  mtered  tor  him 
by  tbe  court"  Jackson's  Case,  91  Ala.  55, 
8  South.  778,  24  Am.  St  Rep.  860.  Powell 
T.  Henry  &  Co..  96  Ala.  412.  11  South.  811. 

For  the  errors  pointed  out  tbe  Judgment 
must  be  reversed,  and  the  cause  remanded. 

Rerened  and  remanded. 

WBAKLBY.  C.  J.,  and  DOWDELL  and 
ANDBBSON,  JJ.,  concur. 


SMITH  V.  VARY. 
(Sapreme  Court  of  Alabama.   Jnly  6,  190Q.) 

Mortgages— Land  Convkted— Dkscbiption. 

Where  a  mortgage  described  the  land  as 
"the  mineral  land  described"  in  a  certain  deed 
and  the  deed  did  not  particularly  describe  any 
lands  as  mineral,  the  mortgage  would  be  con- 
strued to  mean  lands  described  tn  the  deed 
which  were  mineral  lands  in  fact. 

[Ed.  Note. — For  cases  in  point,  see  ToL  86, 
Cent  Dig.  Mortgages,  H  240.] 

Appeal  from  Chancery  Court  Jeffersim 
County;  A.  H.  Benners,  Chancellor 

"To  be  officially  r^rted." 

Action  between  B.  D.  Smith  and  John  Vary. 
From  a  Judgmait  in  favor  of  the  latter,  tbe 
former  aj^als.  Affirmed. 

FranlE  S.  Wblte  &  Sons,  for  appell4nt  A. 
Leo  Oberdorfer,  for  appellee. 

DOWDGILL,  J.  The  bill  In  this  case  is 
filed  for  the  foreclosure  of  a  mortgage  on 
reiil  estate. '  Tbe  bill  was  demurred  to  by  the 
respondent,  and  tbe  present  ap];>eal  la  from 
the  decree  of  the  chancellor  overruling  the 
demurrer. 

Tbe  only  question  Insisted  on  in  argument 
by  counsel  for  appellant  Is  that  raised  by 
the  ground  of  demurrer  which  challenges  the 
sufficiency  of  the  description  In  the  bill  of 
the  land  as  to  which  tbe  mortgage  Is  sought 
to  be  foreclosed.  The  land  is  described  with 
pai-tlcularlty  In  tbe  third  paragraph  of  the 
bill.  The  mortgage,  as  exhibit  A,  Is  made  a 
part  of  the  bill.  Tbe  mortgage  describes  the 
land  by  reference  to  a  certain  deed  as  follows: 
"I  also  bargain,  sell  and  convey  to  tbe  Birm- 
ingham National  Bank  for  tbe  purposes  afore- 
said all  right  title  and  interest  that  I  may 
have  in  and  to  the  mineral  lands  described 
In  said  deed  above  set  forth  from  John  K. 
Ewlng,  treasurer,  to  the  Birmingham  Furnace 
&  Manufacturing  Company,  recorded  in  book 
82,  page  406,  In  said  probate  Judge's  office  of 
JefTerson  county,  Alabama."  The  deed  re- 
ferred to  Is  made  a  part  of  tbe  bill  as  Elz- 
hlblt  B.  By  this  deed  different  intei^ts 
or  estates  In  different  lands  are  conveyed. 
In  certain  described  lands  tbe  absolute  fee 
Is  conveyed,  while  In  other  lands,  only  miner- 
al rights  are  conveyed,  and  still  further. 
In  other  and  different  lands,  leasehold  In- 
terests are  conveyed.  Tbe  lands  in  said  deed 
conveyed  in  fee  are  described  by  governmrat 
numbers  and  boundaries.  These  are  the 
same  lands  which  are  described  in  paragraph 
3  of  the  bill.  The  deed  does  not  designate 
these  lands  or  any  portion  of  them  as  "miner- 
al" lands.  The  mortgage  (Exhibit  A)  purports 
to  convey  "the  mineral  lands  described  in 
said  deed."  Tbe  bill  avers  tbat  the  landi 
described  In  paragraph  8  are  the  lands  con- 
veyed  In  the  mortgage.  Tbe  point  made  by 
tbe  demurrer  Is  that  the  bill  is  defective  In 
description  in  the  fallnre  to  show  what  part 
of  the  lands  described  are  mineral  and  which 
are  not  and  it  is  further  insisted  in  argument 
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tbat  the  mortgage  Is  void  because  of  lodefl- 
oltoiess  In  description.  The  latter  proposi- 
tion, that  the  mortgage  Is  void  because  of 
Indefinite  description.  Is  untenable.  The 
mortgage  conveys  "the  mineral  land  describ- 
ed In  said  deed,"  and  there  being  no  lands 
particularly  described  as  mineral  lands,  un- 
der the  maxim,  "nt  res  magta  valeat  quam 
pereat,"  the  description  In  the  mortgage  will 
be  taken  and  construed  to  mean  the  lands  de- 
scribed in  the  deed  that  are  mineral  lands. 
The  mortgage  In  this  respect  as  to  the  lands 
conveyed  may  be  aided  by  proof  aliunde. 
The  demurrer  assnmes  that  the  Bwlng  deed 
referred  to  in  the  mortgage  describes  two  dif- 
ferent classes  of  land,  mineral  and  nonmln- 
eral.  Tuls  la  an  erroneous  assumption.  The 
deed  calls  for  different  quantity  of  estates 
In  different  tracts  of  land,  but  nothing  to 
warrant  the  above  assumption.  It  cannot 
be  said,  as  matter  of  law,  from  the  descrip- 
tion In  the  deed  of  the  different  tracts  of 
land,  and  there  are  a  number  of  them  convey- 
ed in  fee,  which  are  mineral  lands  and  which 
are  not.  This  Is  a  matter  of  evidence  which 
the  complainant  is  not  required  to  aver  in 
his  bill.  It  may  be,  when  the  complainant 
comes  to  the  proof,  tbat  he  may  be  able  to 
show  that  all  of  the  lands  described  In  the 
third  paragraph  of  his  bill,  as  to  which  he 
seeks  a  foreclosure,  are  mineral  lands.  In 
any  evoit  he  would  be  entitled  to  a  fore- 
closure as  to  Bucb  u  are  shown  to  be  mineral 
lands. 

From  the  view  we  have  taken.  It  follows 
that  the  decree  appealed  from  must  be  affirm- 
ed. 

Affirmed. ' 

WBAKLEIT,  a  3^  and  HABA-LSON  and 
DBXSON,  JJ.,  concur. 


SPBINOFIBLO  et  al.  v.  HURLEY. 
(Supreme  Court  of  Alabama.  June  80,  1906.) 

APPEAT/— RTTLINaS  OIT  PU&DINOS— HABMLBSB 

Ebrob. 

Where  a  plea  on  which  Issue  was  joined 
was  substantially  the  same  as  a  plea  to  which 
a  demurrer  was  r^ustalned,  and  defendants 
were  therefore  afforded  an  opportnnfty  to  make 
any  defenae  available  under  the-  plea  demurred 
to,  the  sustaining  ot  the  demurrer  was  not 
prejudicial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  89  409S-4105.] 

Appeal  from  Circuit  Court,  Ch^kee  Coun- 
ty; J.  A.  Bllbro,  Judge. 

"Not  officially  reported." 

Action  between  D.  C.  Springfield  and  others 
and  0.  W.  Hurley.  From  a  Judgment  In  fa- 
vor of  the  latter,  the  former  appeals.  Af- 
firmed. 

Thia  waa  an  action  upon  contract  payable 
In  mon^  upon  condition  that  plaintiff  re- 
lease two  piles  of  lumber  from  an  attach- 
ment and  make  the  title  to  the  same  clear  to 
the  defendant,  appellants  here.  Defradant 
filed  plea  8,  which  is  as  follows:  Pleading 


further,  defendants  say  that  the  note,  tbe 
basis  of  tills  action,  was  glvoi  for  a  lot  of 
lumber  which  plaintiff  offered  to  sell  to  de- 
fendant D.  C  Springfield,  but  defendants  wty 
that  the  lumber  was  never  delivered  to  tbe 
defendant,  and  was  not  the  property  of  the 
plaintiff,  and  that  plaintiff  failed  to  deliver 
said  lumber  to  the  defoidant  Springfield,  or 
any  part  thereof.  Plea  5.  Pleading  furtbo*, 
defendants  say  that  the  note,  tbe  basis  of  this 
action,  was  given  for  a  lot  of  Iumt>er,  and  tbat 
the  consideration  of  the  same  has  wh<dlr 
failed  In  this :  That  plaintiff  bad  no  lumber 
and  delivered  to  defendants  no  lumber.  De- 
murrers were  Interposed  to  these  pleas  and 
overraled  as  to  plea  8,  but  sustained  aa  to 
pleafi. 

Lee,  Lee  ft  Lee,  for  ai^lant  Bamett;. 
Hood  &  ICniptaee^  fi>r  aK>alleew 

DEN80N,  J.  Tbe  wily  error  assigned  dial- 
Imges  the  correctness  of  the  Judgment  of  tiie 
court  sustaining  a  demiurer  to  plea  S.  Pka 
S,  on  which  Issne  Is  Joined,  la  sidntanflally  tbe 
same  as  plea  6,  and  afforded  tbe  dtfendants 
the  opportunity  to  make  the  defense  set  up^ 
by  plea  6.  Therefor^  If  plea  6  Is  a  good  plea, 
and  the  court  improperly  sostiilned  tbe  de- 
murrers to  It  (which  we  do  not  decide),  the 
Judgmwt  should  be  affirmed  on  the  doctrine 
of  error  without  Injury.  L.  ft  N.  R.  B.  Oo. 
Hall,  181  Ala.  161,  32  Soufh.  Q0& 

Affirmed. 

WBAKLBT,  C.  X,  and  HARALSON  and 
SIMPSON,  JJ..  concur. 


ELLIS  et  al.  v.  CRAWSON. 
(Supreme' Court  of  Alabama.  June  30,  190C.V 

1.  Wills— Snrr  to  Comtesiv- LiiirrATiONS- 

Code  1896,  H  4296,  4290,  provides  that  any 
person  interested  in  a  will  may  contest  It  in 
chancery  within  18  months  after  probate,  but 
allows  further  time  for  contest  on  the  part  of 
one  who  was  an  infant  without  legal  guardian 
at  the  time  of  probate.  Held,  that  the  fact  that 
some  of  the  heirs  at  law  of  a  testatrix  were 
barred  under  the  statute  from  proceeding  in 
chaoceiT  to  contest  the  will  did  not  affect  tbe 
right  or  a  minor,  who  was  not  barred, 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills.  »  600-6(!6;  vol.  88,  Gent: 
Dig.  Limitation  ot  Actions,  H  886-803.] 

2.  SaUB— PUADinO— DsinTBBKB. 

In  a  suit  under  Code  1896,  H  4298,  4299. 
to  contest  a  will  in  chancery  after  its  admia- 
sion  to  probate,  wherein  complainant  sought, 
in  addition  to  setting  aside  the  will,  to  have  a 
deed  from  a  l^atee  set  aside,  and  sought  an 
injunction  againat  the  legatee's  grantees  to 
restrain  them  from  disposing  of  the  proptfty, 
the  question  as  to  the  extent  and  character  of 
complainant's  relief  was  determinable  in  the 
final  decree,  and  not  properly  raised  by  de- 
murrer to  the  bill. 

8.  Appeal  —  Review  —  Failubb  to  Dkmue— 

MuXTTFAaiOUSNESS. 

In  the  absence  of  a  demurrer  to  a  bill  in 
chancery  on  the  ground  of  multlhurionsness,  sodi 
question  cannot  be  conridered  on  ivpeal  thou^ 
argued  by  qipellant. 
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4.  E<)niTT— FUUDIHO— BitXr— InCOKBISTEHOT 
AnO  REPUaMAKOT. 

A  bill  In  chanoeiy  may  ba  ineonaistant  and 
repugnant  in  aTennent  wlthont  belag  malti- 
farioos. 

[Ed.  Note. — For  cases  in  point,  see  toL  19, 
Gent.  Dig.  Equity,  H  338,  S40.] 

fiL  SAHS— WlLLft— COIfTBST. 

A  bill  In  diancerj  contesting  a  probated  will 
•nnder  Code  1886,  tf  4298,  42W,  la  not  repug- 
nant because  the  will  avers  that  the  will  was 
not  attested  by  two  witnesses,  wblle  the  copy 
of  the  alleged  will  attached  to  the  bill  as  an  ex- 
hibit  dlBcloaes  two  subscribing  witnesses. 

[Bid.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  H  338,  SSS.] 

6.  WlZU    —   GONTBST   —    AlXBOATIORB  OV 

Gbourds. 


offered  for  probate  allegations  In  writing  that 
the  will  "was  not  duly  executed,  or  of  unsound- 
ness of  mind  of  the  testator,  or  of  any  other 
valid  objections  thereto."  and  sections  4298, 
4299,  antboriie  a  cwteat  In  cbanoery  after 
probate.  Hetd,  that  on  a  contest,  eves  In 
chancery,  the  party  contesting  la  not  confined 
to  any  one  ground  of  contest,  bnt  all  the  grounds 
of  objection  may  be  alleged. 

[Ed.  Note. — For  cases  in  point,  see  toL  49, 
Cent  Dig.  Wills,  M  639-640.] 

7.  Same— SuFFioxxKCT  or  Bux-^Aixeqation 
or  Fbaud. 

A  bill  filed  nnder  Code  1896,  U  4298,  4299, 
aotborising  the  contest  of  a  prooated  will  in 
chancery,  and  alleging  that  the  execution  of  the 
will  waa  procured  by  fraud  and  misrepresenta- 
tion, without  averring  any  facts  oonstitnting  the 
same,  was  demurrable, 

[Ed.  Note. — For  cases  in  point,  aea  toL  tt. 
Cent.  Dig.  Wills.  {|  639-640.] 

Appeal  from  Chancery  Court,  J^eraon 
Oountr;  A.  H.  Bomers,  Gbancellor. 

"To  be  offldally  reported." 

Bnit  b7  Florence  Crawaon  against  Beasle 
SaUa  and  otliera.  From  a  decree  oTermllng 
demurrers  to  the  oomplalnt,  defendants  ap- 
peal.  Beversed  and  rendered. 

This  was  a  bill  filed  by  Florence  Crawson 
by  her  next  friend  against  Bessie  Ellis  et  al. 
seeking  to  have  declared  null  and  void  and 
set  aside  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of  Martha  Laws, 
and  also  seeing  to  bare  declared  null  and 
void  all  the  proceedings  in  the  probate  court 
admitting  said  alleged  paper  writing  to  pro- 
bate as  the  last  will  of  said  Martha  Laws; 
also  seeking  to  have  declared  tbe  rights  of 
complainant  in  the  property  mentioned  there- 
in, to  wit,  a  one-third  Interest;  also  seeking 
to  have  a  deed  from  William  Laws  to  Bessie 
Ellis  and  Joe  Ellis  conveying  said  property 
to  them  declared  a  clond  upon  complainant's 
title,  and  to  set  aside  and  annnl  the  same; 
it  also  seeks  Injunction  against  all  tbe  re- 
spondents, their  agents,  and  attorneys  to  re- 
strain tbera  from  selling,  disposing  of,  or 
otherwise  interfering  with  the  property,  and 
for  a  receiver  to  take  charge  of  the  same. 
Uue  facts  made  by  the  bill  were  as  follows: 
Complainant  Is  a  minor,  and  the  only  heir 
at  law  of  a  sister  of  Martha  Laws.  That  on 
ttie  19Qi  day  of  March.  1903,  Martha  Laws 


died,  leavlDg  no  child  or  children,  bnt  leav- 
ing a  husband,  William  Laws,  and  the  fol- 
lowing next  of  kin.  (Here  fbllows  a  list  of 
next  of  kin  including  tbe  mother  of  complain- 
ant, who  is  alleged  to  hftre  died  before 
Martha  Laws.)  That  Martha  Laws  left  at 
the  time  of  her  death  certain  real  estate 
and  personal  property  as  described  in  the 
bill.  It  Is  furtber  alleged  that  Martha  Lawa 
left  no  win,  and  made  no  disposition  of  her 
pn^rty,  but  that  soon  after  her  death  her 
husband,  William  Laws,  presented  to  the  pro- 
bate court  of  Jefferson  county  a  paper  writ- 
ing purporting  to  be  the  last  will  and  testa- 
ment of  said  Martha  Laws,  which  was  duly 
admitted  to  probate.  That  by  said  alleged 
will  all  of  tbe  property  was  left  to  the  hus- 
band, and  In  the  said  paper  writing  the  hus- 
band was  nominated  as  executor  without 
bond.  The  bill  further  alleges  "that  said 
paper  writing  was  not  the  will  of  said 
Martha  Laws,  that  tbe  same  was  procured 
by  the  fraud  and  misrepresentation  of 
William  Lews  and  one  Joe  Ellis.  But  not- 
withstanding this  the  said  William  laws  by 
fraud  and  misrepresentation  procured  tbe 
said  paper  writing  to  be  probateid  by  the  pro- 
bate court  of  Jefferson  county,  Ala.,  In  May, 
1903,  as  and  for  the  last  will  and  testamoit 
of  Martha  Laws.  Complainant  avers  that 
the  probating  of  said  will  or  paper  writing 
as  the  win  of  Martha  Laws  was  obtained 
by  the  fraud  and  misrepresentation  -of 
William  taws  and  one  Joe  Ellis.  ♦  •  • 
Complainant  furtber  avers  that  at  the  time 
the  said  paper  writing  is  alleged  to  have 
been  executed  by  said  Martha  I^ws  she  was 
mentally  unable  to  execute  a  will  or  to  make 
any  disposition  of  her  property,  besides  she 
did  not  intoid  or  attempt  to  do  so,  but  that 
the  whole  paper  writing  purporting  to  be  her 
last  will  and  testament  was  prepared  and 
her  name  signed  thereto  by  a  mark  by  one 
Joe  Ellis  without  the  knowledge  or  consent 
of  said  Martha  laws  but  by  the  fraud  and 
procurement  of  William  Laws  and  Joe  Ellis, 
and  that  the  paper  writing  was  written  out 
by  Joe  Bills,  and  the  witnesses'  names  at- 
tached thereto  were  signed  by  Joe  Rills."' 
The  bill  also  alleges  that  complainant  was 
not  legally  represented  during  any  of  the 
probate  proceedings  admitting  the  will  to 
probate.  That  after  tbe  will  was  admitted 
to  probate,  William  Laws  took  charge  of  tbe 
property,  and  on  the  8th  day  of  June,  190i, 
executed  a  deed  to  the  property  to  Bessie 
Eaiis  and  Joe  Ellis,  Jr.,  minor  children  of 
Joe  EHHs  above  referred  to,  reserving  the 
use  and  benefit  of  tbe  same  to  himself  dur- 
ing his  life.  The  bill  also  alleges  that  this 
deed  was  without  consideration,  and  that  the 
will  was  not  signed  by  two  witnesses.  There 
was  motion  to  dismiss  the  bill  for  want  of 
equity  which  was  overruled.  The  defendant 
then  demurred  to  the  bill  and  the  averments 
thereof  as  being  Inconsistent  and  repugnant 
one  with  the  other.  That  the  allegations 
of  fraud  contained  therein  wore  mere  con- 
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clu8i<HU  and  facts  constituting  the  fraud 
were  not  set  forth  with  sufficient  deflultenees 
and  certalntr.  Various  other  grounds  were 
assigned  raising  the  other  questions  dis- 
cussed In  tUe  oplnloo,  and  not  necessary  to 
be  hen  set  out  From  a  decree  OTermUng 
these  demurrers,  this  appeal  Is  proaecated. 

Tillman,  Grub,  Bradl^  &  Morrow,  for  ap> 
peliants.  R.  H.  Pearson  and  Sharpe  &  Miller, 
fOT  aKKlIee. 

DOWDELL,  J.  The  primary  purpose  of 
the  bill  is  the  contest  of  tbe  will  of  Martha 
Laws,  deceased,  which  had  already  been  ad- 
mitted to  probate  In  the  probate  court  of 
Jefferson  county.  The  complainant  was  a 
minor  at  the  time  of  the  flling  of  the  bill,  and 
she  files  her  bill  by  next  friend.  Dnder  tbe 
averments  of  the  bill,  the  right  to  come  Into 
the  court  of  chancery  for  the  purpose  of  con- 
testing the  alleged  will.  Is  given  her  by  tbe 
statute.  Code  1806,  {fi  4298  and  4299.  Tbe 
fact  that  some  of  tbe  belrs  at  law  of  tbe  de- 
ceased are  barred  under  the  statute  by  lapse 
of  time  from  proceeding  in  chancery  to  con- 
test the  will  does  not  affect  the  right  of  tbe 
complainant,  who  Is  not  barred,  from  main- 
taining her  bin  for  that  purpose.  And  the 
question  of  the  extent  and  character  of  the 
complainant's  relief  is  one  determinable  In 
tbe  final  decree,  and  is,  therefore,  not  proper- 
ly raised  by  demurrer  to  the  bill. 

There  is  no  demurrer  to  tbe  bill  on  tbe 
ground  of  multifariousness,  and  hence  that 
question,  although  argued  by  counsel  for 
appellants,  is  one  not  presented  by  tbe  rec- 
ord for  consideration.  There  is  a  ground 
of  demurrer  that  the  bill  Is  inconsistent  and 
repugnant  in  Its  averments.  A  bill  may  be 
inconsistent  and  repugnant  in  averment 
without  being  multifarious.  Tbe. alleged  re- 
pugnancy is  that  tbe  bill  avers  that  tbe  pur- 
ported will  was  not  attested  by  two  witness- 
es, whereas  the  copy  of  the  alleged  will 
which  Is  attached  as  an  exhibit  to  tbe  bill 
discloses  that  there  were  two  subscrlbii^ 
witnesses.  Tbe  bill  avers  as  a  fact  that  the 
will  was  not  subscribed  by  two  witnesses 
who  signed  as  such  In  the  presence  of  the 
testator.  The  copy  of  the  will  mi^t  show 
<Hi  its  face  that  two  witneasa  regularly  sub- 


scribed a>  audi,  yet  it  mlgbt  not  be  true  In 

fact 

On  the  contest  of  a  vlU,  tbe  par^  contest- 
ing is  not  confined  to  any  one  single  ground 
of  contest  Tbe  statute  (Code  1886,  S  428T), 
In  reference  to  the  contesting  of  a  wUI  pro- 
vides; "by  filing  In  the  court  where  It  la 
oflrered  tot  prc^te  allegations  In  wrltine 
tbat  the  will  was  not  duly  executed,  or  of 
unsoundness  of  mind  of  the  testator,  or,  of 
any  other  valid  objections  thereto."  Any 
objection  wbicb  goes  to  the  validity  ot  the 
allied  will  is  a  ground  of  contest  And  all 
of  tbe  gronnds  of  objection  to  tbe  validity 
of  tbe  will  may  be  averred  hi  tbe  contest 
And  the  same  thing  may  be  done  where  tbe 
proceeding  to  contest  is  by  bill  in  chancery. 
Good  pleading,  however,  requires  that  In 
stating  the  grounds  of  the  contest  facts 
should  be  averred,  and  not  conclusions.  Tbe 
bill  In  this  case,  as  the  ground  of  contest, 
avers  that  the  execution  of  tbe  allied  will 
was  procured  by  fraud  and  misrepresenta- 
tion, without  averring  any  facts  constituting 
the  alleged  fraud  and  mlarepres«itatloa. 
This  Is  an  Insufllclent  averment  and  in  this 
respect  tbe  bill  was  open  to  demurrer.  Tbe 
rule  is,  wb^re  fraud  Is  charged,  facts  coih 
Btltuttng  the  fraud  should  be  stated. 
Flewellen  v.  Crane,  58  Ala.  628;  Morgan  v, 
Morgan,  68  Ala.  80;  Chamberlain  t.  Dorr- 
ance,  69  Ala.  40;  Bell  v.  So.  Building  Loan 
Ass'n,  140  Ala.  3T7,  37  South.  237,  103  Am. 
St  Rep.  41;  2  Brick.  Dig.  S30.  Tbe  ground 
of  demurrer  assailing  the  bill  In  tbia  respect 
was  well  taken,  and  should  have  been  >n»- 
talned. 

The  bUl  evera  that  the  said  Martha  Laws 
was  "mentally  unable  to  make  a  will."  at 
the  time  of  making  of  tbe  alleged  wllL  It 
may  be  tbat  this  may  be  taken  as  avermoit 
of  that  "nnilbnndness  of  mind"  whlcb  In- 
capacitated b»  to  make  a  wlli,  bat  tbe  bill 
In  tbis  respect  mlgbt  be  Improved. 

For  the  errm  pointed  out  tbe  decree  will 
be  revwsed,  and  one  here  rendered  anstain- 
Ing  tbe  demurrw  to  Ibe  part  of  tbe  Mil  aa 
Indicated  above. 

Reversed  and  rendered. 

WEIAKLET,  a  J.,  and  HABAIfi02^  and 
DENSON*  JJ.,  concur. 
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OSSin  T.  STATB. 
(Snpreme  Ooart  of  AlabamA.    JqI;  6,  1906.) 

1.  CoKTiom— OoimAon  or  HmRa— Powsb 

TO  Airnni.. 

Under  Code  1896.  |  4626,  proWding  that 
the  inspectors  of  state  conricta  aball  riait 
convlcta  sentenced  to  hard  labor  for  the  coantj 
and  hired  out  by  the  county  commiBsIonera 
whenever  they  deed  it  necessary,  and  shall  rigid- 
ly scmtlnize  and  Inqalre  into  the  treatment  and 
maoagement  of  them,  and  shall  make  report 
thereof  to  the  jadn  of  probate:  that  the  con- 
tract of  Urinf  aball  contain  a  stipulation  "that 
the  contract  wall  end  if  the  bond,  In  the  opinion 
of  the  judge  of  probate,  becomes  Insnfflcient,  or 
If  any  coavlct  is  treated  cmelly  or  inhnmanly 
by  the  hirer  or  his  employte";  and  that  when- 
ever the  inipecton  shall  notify  the  aorcmor  tliat 
convicts  who  have  been  sentenced  to  hard  labor 
for  the  county  shonld  be  removed  from  the  place 
where  they  are  at  work,  or  from  the  control 
of  the  person  who  has  them  hired,  he  shall  order 
the  inoge  of  probate  of  the  eonnty  where  the 
convicts  were  convicted  to  remove  them  from 
Buch  place  or  to  annal  the  contract,  as  the  case 
may  be — the  jodge  of  probate  may  on  his  own 
notion,  and  on  information  however  obtained, 
annal  the  contract  for  cmel  treatment  of  the 
convicts  88  well  as  for  insufficiency  of  the  bond ; 
and  that  whether  the  convicts  are  hired  to  work 
oat  of  the  county  or  in  it 

[BA.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Convicts,  {  27.] 

2.  Saub— ARRQLi.Tna  Contbaot  fob  Inbutfi- 
ciBucT  ov  Bond. 

Under  Code  1896,  |  45^.  authorizing  the 
Judge  of  probate  to  annul  the  contract  hiring 
out  convicts  sentenced  to  hard  labor  for  the 
cmunty,  if  the  bond,  in  his  opinion,  "becomes  in- 
sufficient," the  annulment  is  not  to  be  confined 
to  a  change  in  the  sufficiency  of  the  bond  from 
what  it  was  when  originally  made;  bat  it  la 
the  present  state  of  insecurity  for  the  fntaxe 
that  jostiflee  the  annuImeoL 

8.  HAFF*"  COBPTTfr^COPE  OT  InQTHBT. 

In  habeas  corpus  proceedings  the  inqniry 
Is  as  to  the  unlawfulness  of  the  detention,  the 
status  of  the  petitioner  at  the  time  of  the  deci- 
sion, so  that  changes  in  conditions  between  the 
time  the  writ  was  allowed  and  the  time  of  the 
trial  are  to  be  considered. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpos.  fS  82-85w] 

4.  Bame— Extent  or  Belief. 

AVhere  the  contract  by  which  a  convict  has 
been  hired  out  has  been  annulled,  but  the  term 
of  hia  sentence  has  not  expired,  the  order  in 
habeas  corpus  proceedings  should  not  be  an  at>- 
solute  dischaive,  but  merely  a  discharge  from 
the  custody  of  the  person  to  whom  the  convict 
was  hired,  and  a  remand  to  the  custody  of  the 
Jailer,  till  further  dispcnition  of  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Habeas  Corpus.  1 93.] 

Appeal  from  Criminal  Court.  JefEerson 
Gonnt7;  S.  L.  Weaver,  Judge, 
be  offidalty  r^rted." 

Habeas  corpuB  proceedings  Charles 
Ossle.  From  an  ordw  denying  discharge, 
petitioner  appeals.   Reversed  and  remanded. 

George  A.  Sullivan  and  Charles  L.  Brom- 
berg.  for  appellant  Massey  Wilson.  Atty. 
Gen.,  and  Tillman,  Gmb,  Bradley  &  Morrow, 
for  the  State. 

TTSON,  J.  The  appellant  sued  oat  a  writ 
of  habeas  corpus  before  Hon.  Samud  U 
4180.-60 


WesTer,  associate  JtiAge  of  ttie  criminal 
court  of  Jefterson  county,  complaining  that 
be  was  unlawfully  imprisoned  or  restrained 
of  his  liberty  by  the  Sloss-Sbeffleld  Steel  & 
Iron  Oompany,  hereafter  called  the  "Sloss 
Company."  On  the  bearing  he  was  remanded 
to  the  costody  of  tbe  Sloss  Company,  tarn 
which  <ffder  this  appeal  la  prosecated. 

The  case-made  Is  ttiat  aK>Cllant  was  ccm- 
Ticted  and  sentenced  in  Ifoblle  county  to 
hard  labor,  and  nndw  a  contract  with  tbe 
auQioritles  was  hired  and  delivered  to  the 
Sloas  Company,  and  was  In  its  custody  un 
dw  said  ccmtract  working  out  his  tmexplred 
sentence  when  tbe  writ  was  sued  oat  Pre- 
termitting all  oonslderBtltui  of  Hie  Insistence 
that  the  contract  was  not  made  by  the  board 
of  revaras  and  road  commUslonerB  because 
not  fully  and  completely  shown  tbe  minutes 
of  the  board,  and  that  the  bond  never  went 
into  effect  because  not  actoally  ai^trored  1^ 
tbe  Judge  Qt  probate^  we  will  oonsldflr  only 
tbe  construction  of  the  stetnte  (sectiion  4028 
of  Code  of  1896)  In  respect  to  the  annnlmeit 
of  tbe  contract  at  hiring,  as  In  our  oplnhm 
it  is  decIslTe  ot  tbe  canse.  After  the  delivery 
of  the'  petitioner  to  tbe  contractor,  the  Judge 
of  probate  of  Mobile  county  annulled  tiie 
contract  on  two  distinct  grounds:  One,  that 
tbe  bond  *18  insufflclent";  tbe  other,  tbat 
the  convicts  had  beat  treated  Inhumanly; 
and  also  by  general  order  not  specifying  any 
cause.  One  of  tiie  orders,  however,  was  made 
after  the  writ  was  sued  out.  but  before  tbe 
trial— one  on  May  14th,  the  day  of  tbe  date 
of  the  writ;  the  third  on  the  30th  of  April. 
After  such  annulment  tbe  board  of  revenue 
and  road  commissioners  of  Mobile  county 
hired  the  convicts,  Inclndii^  petitioner,  to  a 
third  party.  The  trial  judge,  on  the  ob- 
jection of  the  stete  and  of  the  Sloss  Oom- 
pany, excluded  all  evidence  of  tbe  annul- 
ment of  the  contract  by  the  jndge  of  probate. 
This  ruling  of  tbe  court  la  sought  to  be  Justi- 
fied en  several  grounds :  First,  tbat  the 
orders  were  In  two  instances  made  by  the 
Judge  after  the  Instltntlon  of  this  proceeding; 
second,  tbat  the  annulment  on  tbe  ground  of 
tbe  inauffldency  of  the  bond  does  not  show 
that  it  proceeded  on  tbe  bond  having  become 
insufflclent  since  It  was  given,  but  on  the 
ground  tbat  it  was  then  Insufflclent;  and, 
third,  that  the  judge  was  without  authority 
to  annul  contracts  as  to  convicts  worked  out 
of  the  county  on  the  ground  of  111  treatment 
except  on  the  order  of  the  Governor,  and  that 
no  such  reqalsition  was  here  shown. 

We  shall  consider  tbe  last  point  first 
There  can  be  no  doubt  of  the  general  aver- 
sion of  courts  to  Bununary  proceedings,  and 
especially  where  they  are  entirely  ex  parte. 
But  necessity  on  principles  of  public  policy 
may  reasonably  call  for  the  application  of 
such  remedies,  and,  where  tb^  relate  en- 
tirely to  executory  contracts,  tbe  dangers 
of  application  to  property  rlgbte  Is  mini- 
mized.  When  a  continuous  contract  Is  en- 
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tared  Into  ttiere  can  be  no  Injustice  In  either 
<a  both  parties  resorvlntf  an  tmanallfled  right 
to  put  an  end  to  the  contract  In  the  fnture 
at  pleasure.  So,  here,  the  welfare  of  the 
coDTictB  .SDbJected  to  penal  serrltude,  of 
whom  the  state  U  ffaardlan  as  It  were, 
conld  well  dictate  the  policy  of  reserving 
the  right  to  terminate  the  contract  for  the 
employment  of  state  criminals.  Such  mat- 
ters, like  many  others,  cannot  await  the 
tedious  termination  of  ordinary  adversary 
I^al  proceedings.  The  question  then  is: 
First,  whether  this  right  was  reserved  In 
this  Instance  to  be  exercised  by  the  Judge  of 
probate;  and,  second,  whether  It  has  been 
duly  exercised? 

As  to  convicts  not  sentenced  to  hard  labor 
for  the  county,  contracts  for  their  hire  may 
be  terminated  summarily  and  wholly  ex 
parte,  under  section  4476  and  section  4509 
of  the  Code  of  1896,  by  the  president  of  the 
board  of  Inspectors,  for  cause,  on  the  -  ap- 
proval of  the  Governor  or  by  the  Govemoi 
"without  assigning  any  reason  therefor." 
As  to  convicts  sentenced  to  hard  labor  for 
the  county,  the  system  Is  somewhat  dUfermt 
from  that  applicable  to  convicts  In  the  pen- 
itentiary. As  to  the  latter  the  county  au- 
thorities have  no  authority  or  responsibility, 
but  as  to  the  former  there  is  a  dual  case. 
Jefferson  Oounty  r.  Truss,  85  Ala.  486,  6 
South.  86.  Section  4S2S  of  the  Code  of  1896 
prescribes  that  the  Inspectors  of  state  con- 
victs shall  visit  county  convicts  whenever 
they  shall  deem  It  necessary,  and  shall  rigid- 
ly scrutinize  and  iuQulre  into  their  treat- 
ment and  management,  and  report  to  the 
judge  of  probate,  in  wrtting,  as  to  their  con* 
dltion  and  treatment  Then  follows  the  pro* 
viston  that  the  contract  of  hiring  by  the 
coonty  authorities  must  contain  a  iHOvlskm 
"that  th»  contract  shall  end  if  the  tNmd,  in 
the  opinion  of  the  judge  of  probate,  beoomea 
taumffldent,  or  if  any  convict  la  treated  cm^ 
ly  or  Inhnmanly  by  the  hirer  or  bis  em- 
pl(^te."  Then  followB  anothnr  prOvl8l<m 
that:  "Whenever  the  board  of  InspectOTs 
shall  notify  Oa  Governor  that  convicts  who 
have  been  sentenced  to  hard  labor  for  tiie 
county  should  be  ronoved  from  the  place 
where  they  are  at  work,  at  from  the  control 
of  the  person  who  has  them  hired,  It  shall 
be  his  duty  to  order  tiie  judge  of  probate  of 
the  oounty  where  said  convicts  were  con- 
victed, to  remove  them  from  such  place,  or 
to  annul  such  contract  as  the  case  may  be," 
etc.  It  thus  an;>ear8  that  as  to  comity 
convicts  the  president  of  tba  board  of  in- 
spectors has  no  power  to  annul  cmtracts, 
and  that  the  Governor  has  the  power  only 
indirectly  through  the  Judge  of  probate.  At 
the  same  time  it  appears  that  the  board  of 
inspectors  must  report  the  management  to 
the  probate  judge. 

The  question  In  oonstmlng  the  section  Is 
whether  the  judge  of  probate  must  be  moved 
to  the  annulment  of  ti»  contract  by  the  or- 


der of  ttu  Governor,  or  may  act  voluntarily 
on  Information  furnished       r^^torta  made 
to  him.  or  otherwise  obtained,  oa  which  to 
form  an  (pinion.    Does  the  fact  tbat  the 
Governor  Is  given  the  right  to  compel  the 
judge  of  probate  to  annul  the  contract  of 
hiring,  In  a  subsequent  clause,  put  a  con- 
struction on  the  previous  clause  so  as  to 
exclude  the  exercise  of  the  power  by  the 
judge  of  probate  without  compulsion?  Is 
tbore  any  IncompatlbUIty  in  such  a  power 
being  In  the  Governor  and  at  the  same  time 
an  authority  in  the  Judge  of  probate  to  act 
without  extraneous  compulsion?  We  can  see 
none.   The  clause  of  the  section  providing 
tbat  the  contract  of  hiring  must  contain  a 
stipulation  "that  the  contract  shall  end  If 
the  bond.  In  the  opinion  of  the  judge  of  pro- 
bate, becomes  Insufficient,  or  if  any  convict 
is  treated  cruelly  or  Inhnmanly  by  the  hirer 
or  his  employes."  may  be  read  with  per- 
fect consistency  with  the  rules  of  rhetori- 
cal and  grammatical  expression,  by  making 
the  clause  "In  the  opinion  of  the  Judge  of 
probate"  applicable  to  each  of  the  claoses— 
one  relating  to  the  bond,  and  the  other  to 
Inhuman  treatment.   In  the  compoeltion  of 
compotmd  sentences  stipulating,  as  here,  tbat 
the  subject  C'contract")  shall  have  a  certain 
Btetus  ("end")  on  the  happening  of  one  of 
two  or  more  conditions  or  evente  connected 
by  "or,"  the  subject  and  predicate  are  usual- 
ly and  naturally  expressed  In  connection  with 
On  first  alternative  condition,  and  left  to  be 
Bi^plled  with  the  otixer.    The  first  condi- 
tion here  is  "If  the  bond  becomes  inauffldent" 
not,  however,  absolutely  so,  bnt  qualifiedly; 
that  Is,  "in  the  opinion  of  the  judge  of  pro- 
bate." It  can  make  no  dlfferoice  where  this 
qualification,  so  far  as  the  first  conditicn  is 
concraaed,  is  placed,  so  it  precedes  *^ir." 
In  its  relation  as  ezpreosed  It  determines, 
limits,  and  de&ies  tlie  first  altomatlTe^  by 
pointing  out  how  the  tact  which  is  to  end 
the  contract  Is  to  be  determined.  The  first 
sentence  can  be  read  tbua:  **The  contract 
shall  end,  if  In  the  (pinion  of  the  Judge  of 
probate  die  bond  becomes  Insufficient:*'  Ttae 
qnestlon  then  is  vlieUier  in  the  next  altona- 
ttve  introduced  by  the  word  "or"  the  quali- 
fying clause  used  with  reference  to  Hie  ftrst 
condition  is  not  to  be  supplied  as  to  the 
second,  just  as  the  subject  ("contracfO  and 
the  predicate  Cshall  end"!  are  aapplled.  It 
Is  Just  as  gnunmatlca]  and  proper  to  carry 
forward  the  mode  of  determlhlng  the  fket 
which  is  to  end  the  contract,  as  it  is  to 
supply  the  subject  and  predicate  In  the 
several  alternatives  connected  by  "or.**  And 
we  think  such  is  the  meaning  of  the  statute 
Why  are  r^its  on  the  condition  of  the  «m- 
vtcte  to  be  made  to  the  judge  of  probate  If 
he  can  act  only  on  compulsion  by  the  Gov- 
ernor moved  by  the  notice  glvra  by  the  in- 
spectors to  him?   The  power  to  compel  ac- 
tion, lodged  in  the  Governor,  by  the  judgi^ 
of  probate  was  not  int^ided  to  give  the 
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Judge  jnrlidleUon  t»  act,  but  to  prerant 
bis  neglect  to  act  TOlnntarlly.  The  poww 
to  force  the  judge  of  probate  to  act  la  a 
"CQxnnlatlTe  precantton,  designed  to  bettu 
insure  tbe  bumane  treatment  ot  amvlcts. 
It  may  hare  been  supposed  tbat  local  of- 
ficers would  sometimes  neglect  this  duty." 
J^eraon  County  v.  Truss,  supra.  Tbls  case 
expressly  holds  tbat  section  4520  of  tbe 
Code  of  1886  amtlles  '*to  all  conrlcta  hired 
out  by  tbe  court  of  county  commtssloners.** 
Therefore  no  distinction  can  be  drawn  as 
to  the  power  of  the  Judge  of  probate  In 
respect  to  convicts  hired  to  work  In  or  out 
of  the  county  to  terminate  tbe  contract  of 
hiring.  And  we  hold  tbat  under  this  section 
the  Judge  bad  tbe  right  to  annul  the  con- 
tract for  tfther  of  tbe  caoses  enumerated 
therein. 

The  point  tbat  the  annulment  for  the  In- 
8u£9ciency  of  the  bond  must  be  confined  to 
the  case  of  a  change  in  the  suffldency  from 
what  It  was  when  originally  made  is  en- 
tirely too  narrow.  It  is  the  present  state 
of  Insecurity  for  the  future  that  Justifies  the 
act,  and  not  a  change  from  the  original 
sufficiency.  The  law  supposing  and  taking 
It  for  granted  that  a  sufficient  bond  has 
been  originally  taken  gives  tbe  Judge  of  pro- 
bate authority  to  judge  of  tbe  eufflciency  at 
any  future  time,  and  finding  It  then  In 
sufficient  calls  Into  existence  tbe  power  of 
annulment  In  habeas  corpus  proceedings 
the  inquiry  Is  as  to  the  lawfulness  of  tbe 
detmtlon.  It  Is  the  status  of  tbe  petitioner 
at  tbe  trial  which  determines  bis  rights.  As 
said  by  Mr.  Church  in  bis  most  excellent 
work  on  Habeas  Corpus :  "On  a  habeas  cor- 
pus, tbe  decision  should  be  made  upcm  the 
actual  status  of  the  case  at  the  time  of  tbe 
decision,  and  not  according  to  tbe  state  of 
things  vrh&a.  tbe  writ  was  allowed."  The 
detention  may  become  lawful  when  original- 
ly unlawful,  or  unlawful  when  originally 
lawful;  and  in  aucfa  cases  the  court  is  bound 
to  regulate  Its  Judgmrait  according  to  tlie 
stetuB  at  the  triaL  It  would  be  preposterous 
to  remand  a  prisnm  to  be  banged  who 
had  heea  pardoned  after  the  date  of  the  writ 
In  short,  it  la  the  atatus  at  the  time  of  tbe 
trial  which  tbe  court  views  and  tberefm 
it  must  receive  proofs  to  tbat  point,  though 
ft  may  involve  a  change  ai  tbe  original 
atetua. 

In  this  case,  although  the  petition  was 
sworn  to  on  the  12tb  of  May,  the  writ  wag 
not  Issned  until  two  days  thereafter  and  was 
not  heard  until  the  11th  day  of  June.  On 
the  80tb  of  April,  preceding;  tbe  probate 
Judge  made  an  order  annulling  tbe  contract 
with  the  Sloss  Company  because  of  Inboman 
treatment  of  the  convicts.  On  tbe  14tb  of 
May  he  made  a  similar  order  without  speci- 
fying the  grounds  on  which  it  was  based, 
and  on  tbe  2lBt  of  May  a  similar  order  was 
made  on  the  ground  that  the  bond  of  the 
hirer  "la  insufficient**    It  the  Judge  was 


autbfolxea  and  empowered  to  make  tbeae 
OTders,  and  we  have  shown  that  he  was, 
th^  put  an  end  to  the  omtnct  with  tbe 
Sloas  Conq^uoy*  and  tbe  ezerdae  of  that 
authorisation  or  powor  in  tbe  absence  of 
fraud  or  collusion  is  final.  Jettenmi  Conur 
ty  V.  Truss,  supra;  Lynde  T.  County,  16 
WalL  (U.  S.)  6i  21  L.  Ed.  272;  Plodc  T.  Cobb, 
84  Ala.  127.  After  the  making  of  these 
orders  tbe  Sk>8s  Company  ceased  to  be  "the 
person  authorised  by  law  to  detain"  the 
appellant  and  therefore  he  Is  entitled  to 
relief,  but  not  to  bis  discharge.  On  the  evl- 
dttice  <^«red,  but  which  the  trial  Judge  re- 
fused to  admit  be  should  have  been  dis- 
charged from  the  custody  of  tbe  Sloss  Com- 
pany and  remanded  to  tbe  custody  of  the 
Jailer  of  Jefferson  county  until  hired  out  or 
disposed  of  by  tbe  board  of  revenue  and 
road  commissioners  of  Mobile  county.  See- 
Uons  4888,  4839,  Code  1896;  White  v.  Stete, 
184  Ala.  197,  S2  South.  S20;  Btete  v.  Boberts, 
126  Ala.  87.  28  South.  744;  16  Am.  &  Eng. 
EDcy.  Law  (2d  Ed.)  p.  209. 

The  order  appealed  from  Is  reversed  and 
the  cause  r«nanded  for  further  proceeding 
In  accordance  with  tbls  opinion. 

Revorsed  and  remanded. 

WEAKLET,  C.  X,  and  SIMPSON  and 
ANDERSON,  JJ..  concur. 


Ex  parte  OSSIE. 
(Supreme  Court  of  Alabama.   July  6,  1900i) 

**Not  officially  reported." 

Original  appllcatlm  of  Oharlee  Ossle  to 
the  Supreme  Court  for  writ  oi  habeas  cor- 
pus. Dismissed. 

George  J.  Sullivan  and  Chanes  L.  Brom- 
berg,  for  petitioner.  Tillman,  Omb,  Bradley 
&  Morrow,  for  respondent 

TYSON,  3.  Tbe  questions  here  sought  to 
be  reviewed  are  also  presented  by  appeal  on 
another  record,  and  It  is  therefore  unneces- 
sary to  review  the  questions  here  presented 
by  the  petition  for  the  writ  of  habeas  cor- 
pus. 

Tbe  petition  will  be  dismissed  without 
prejudice. 

WEAKLEY,  0.  3^  and  BIMFSON  and  AN- 
DERSON, 33^  concur. 


BARNES  V.  MORAONE. 
(Bnprane  Court  of  AJ^Muna.    July  9,  1906.) 
1.  Taxation  —  Mobtgaobs  —  Statutb8  —  Ra- 

PKAL. 

Oen.  Acts  1903,  p.  227,  Imposing  a  prlTll^ 
tax  CD  recorded  mortgages,  and  providrng  that 
there  shall  be  no  other  tax  collected  on  any 
rach  instnmieiit  on  which  the  tax  preacrlbed 
by  the  act  shall  have  been  paid,  either  ata.te, 
county,  or  manicipal,  operated  to  repeal  Code 
188iS»  I  8811,  subd.  7»  Imposing  an  ad  valorem 
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tax  on  alt  nwne/ed  capltml,  to  wit  «U  nuney 
lent,  BolTent  enoLtM,  torn  other  cndlti  of  valuk 
2.  Sau. 

Such  credltfl  were  not  thereafter  sabject 
to  taxation  nnder  Code  1896,  |  S911,  sabBec 
14,  providing  that  there  shoald  be  levied  for 
revenae  purpoaee  an  ad  Talorem  tax  of  55  cmta 
on  each  hundred  dollars  In  value,  on  all  other 
property,  real  and  personal  not  ouerwlae  speci- 
fied, and  other  things  of  value. 

Weakley,  O.  3.,  and  Dowdell  and  Denstm, 
JJ.,  dlnrating. 

An>eal  from  Olty  CSonrt  of  Oadaden ;  John 
H.  Dlawni^  Judge. 

"a\>  be  offlcMUly  reported." 

Action  by  Fannie  L.  lloragne  i^lnst  Adam 
H.  Bamea.  From  a  jnd^ent  for  pIslntiflF, 
defendant  appeals.  Affirmed. 

This  was  an  action  for  money  bad  and  re- 
ceived, tKgnn  by  appellee  against  appellant, 
as  tax  collector  of  Etowab  county,  seeking  to 
recover  taxes  assessed  against  and  paid  by 
appellee  under  protest  to  appellant  as  snch 
collector.  Tbe  facts  are  that  Fannie  L.  Mor- 
a^e  had  upon  record  In  the  probate  office 
a  certain  mortgage  for  tbe  sum  of  $6,000,  of 
date  June  4,  1900,  and  due  June  4,  1905,  up- 
on wblch  the  tax  assessor  of  Etowah  county 
levied  an  ad  valorem  tax,  wblcb  the  said 
bonds  require  to  be  paid;  at  the  same  time 
executing  a  receipt  showing  that  tbe  ad  va- 
lorem tax  was  paid  under  protest,  and  after 
levy,  upon  the  personal  property  of  tbe  said 
Fannie  L.  Moragne,  for  tbe  purpose  of  sell- 
ing the  same  for  tbe  enforcement  of  tbe  taxes 
on  said  mortgage — said  Fannie  L.  Moragne 
insisting  that  said  mortgage  was  not  tbe  anb- 
Ject  of  taxation,  and  giving  notice  at  tbe 
time  of  the  payment,  and  that  she  would 
bring  suit  against  tbe  collector  for  the  re- 
covery of  tbe  amount  paid.  It  was  further 
Bbown  tbat  taxes  bad  been  paid  on  this  mort- 
gage up  to  and  Including  the  year  1903. 
There  was  Judgment  for  plaintiff,  and  tbe 
tax  collector  appealed. 

Masscy  Wllaon,  Atty.  Gen.,  for  appellant 
Goodhue  &  Blatikwood,  for  aiq;>eUee. 

TTSON,  J.  The  only  question  presented  for 
consideration  In  this  case  la,  whether  tbe 
provision  of  tbe  act  of  1903,  Imposing  a  privi- 
lege tax  ou  recorded  mortgages  (Gen.  Acta 
1903,  p.  227)  had  the  effect  of  exempting  "all 
moneyed  capital ;  that  is,  all  money  lent,  aol- 
vent  credits,  or  other  credits  of  value," 
etc.,  from  taxation  for  revenue  purposes. 
Prior  to  the  passage  of  this  act  this  ^>ecles 
of  property  was  exiiressly  made  tbe  subject  of 
taxation  by  tbe  imposition  of  an  ad  valorem 
tax  levied  annually  of  55  cents  on  each  hun- 
dred dollars  in  value.  Section  3911  of  the 
Code  of  1896,  and  subdivision  7  thereof.  Tbe 
act  of  1903  Is  entitled  "An  act,  to  better  pro- 
vide for  tbe  revenue  of  tbe  state,"  and  deals 
with  a  number  of  subjects  of  taxation  which 
are  covered  by  fourteen  subdivisions  of 
section  8911  of  tbe  Code  of  1896.  And  In- 
deed, It  cannot  be  doubted  that  subdivisions 
4,  S,  and  8  are  leiiealed  by  the  act,  since  the 


subject-matters  contained  in  them  are  folly 
revised  by  the  later  act   In  oilier  •worOm,  It 
Is  entirely  clear  that  the  provtelons  of  tbe 
later  act  relative  to  those  snbdlvlslons  were 
Intended  to  t>e  a  substitute  for  than.    It  Is 
true  that  the  act  of  1908,  in  amendins  snb- 
divlslon  7,  does  not  revise  the  wbole  of  tbe 
aubJect-mattOT  of  that  subsection,  nor  does 
It  in  express  terms  repeal  it    In  tect,  it 
only  provides  for  a  "privily  tax"  on  re- 
corded mortgages,  once  for  the  life  of  the 
mortgage,  wblch  Is  in  no  sense  an  ad  ralorem 
tax.   And  clearly  if  no  mention  of  subdivi- 
sion 7  had  been  made  or  tbe  provisions  of 
the  act  bad  been  enacted  by  an  Independent 
act  with  no  express  words  of  r^>eal  of  that 
subsecticm,  that  subsection  would  not  have 
been  repealed  by  It  since  It  could  not  be  held 
to  be  a  revision  of  It  In  such  sense  as  to 
repeal  it  by  implication.   But  the  language 
of  tbe  act  of  1903  expressly  amends  subsec- 
tion 7,  and  makes  tbe  "prlvU^e  tax"  cm 
recorded  mortgages  and  other  Instruments  a 
substitute.  In  so  far  as  such  mortgages  are 
concerned,  for  the  ad  valorem  tax  Imposed 
upon  them  by  section  3911  and  that  subsec- 
tion.  To  see  that  this  Is  true,  we  need  only 
quote  the  following  language :   "Tbat  snbdlvl- 
slon  7  of  section  8911  of  the  Code  of  1896,  be 
amended,  and  tbe  same  Is  hereby  amended  so 
as  to  read  as  follows:   *   *   •   There  shall 
be  no  other  tax  collected  upon  any  such 
instrument  which  shall  have  paid  the  tax 
prescribed  in  this  art,  either  state,  county,  or 
municipal."   This  last  clause  Is  a  plain  ex- 
pression of  tbe  legislative  Intent  to  exempt 
recorded  mortgages  and  other  Instruments 
evidencing  a  debt  from  an  ad  valorem  tax. 

But  It  may  be  said  that  this  language,  or, 
indeed,  the  whole  language  of  tbe  act  does 
not  show  a  l^Islatlve  intent  to  exempt  from 
taxation  "money  lent  solvent  credits,  or 
other  credits  of  value,"  not  evidenced  by 
recorded  mortgages  or  other  recorded  Instro- 
ments.  We  would  be  much  Inclined  to  this 
view  upon  the  theory  that  tbe  Legislature 
should  be  saved  from  the  Imputation  of  hav- 
ing established  a  system  of  taxation  for  rev- 
enue purposes  whlt^  should,  but  does  not  em- 
brace, every  species  of  property  tbat  equit- 
ably should  bear  Its  proportion  of  tbe  annual 
taxes  for  tbe  support  of  the  government; 
tbat  It  has  by  Indirection  exempted  property 
and  persons  enjoying  tbe  protection  of  the 
government  from  contributing  to  Its  support 
and  maintenance,  and  this,  perhaps,  to  tbe 
extent  of  at  least  one-fourth  of  the  taxable 
property  of  tbe  state.  But  we  are  precluded 
from  holding  this  view,  because  to  so  bold 
would  render  tbe  provision  of  the  act  nn&a 
consideration  unconstitutional.  For  dearly 
to  exempt  solvent  credits  secured  by  recorded 
mortgages  or  other  instruments  from  a  prop- 
erty tax  and  to  subject  "money  lent  solvent 
credits,  and  other  credits  of  value"  secured 
by  or  evidenced  by  unrecorded  mortgages  or 
other  Instruments^  would  violate  the  consti- 
tutional requlrment  aa  to  unUiDmiily.  See- 
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tton  2U  Conat  1901;  State  Bank  t.  Board  of 
ReTenne,  SI  Ala.  217,  8  South.  852.  and  casea 
there  dted.  Tbla  conclnalcm  ts  supported  by 
wbat  was  aald  In  Hooper  v.  Btata,  141  Ala. 
Ill,  87  South.  662.  Nor  can  tbla  eonsUtu* 
tlonal  ohJectl(ni  be  avoided  by  eliminating  the 
exemption  feature  of  the  proviaion  of  the  act, 
and  leaving  tbe  remaining  fieature  of  It  to 
stand.  It  canot  be  affirmed  tbat  tbe  Leglala* 
tare  would  have  Imposed  the  "prlvllefB  tax" 
On  recorded  mortgagoB  and  other  instruments 
wltbont  exempting  than  from  taxation.  Nor 
can  the  exemption  be  declared  to  be  offensive, 
because  not  estpneaeA  m  tbe  title  to  tbe  act 
Tbe  mandate  of  the  Oonatltutlon  requiring 
each  law  to  contain  one  subject  (section  4B, 
Ck>n8t)  has  no  appUcatkm  to  general  revenue 
bills. 

It  will  not  be  doubted  that  tbe  Legislature 
In  tbe  exercise  of  Its  authorltr      iwwer  to 
claaatfy  tbe  subjects  of  taxation  may  exempt 
"all  moused  capital ;  tbat  is,  money  lent,  sol- 
vent credits,  and  other  credits  of  value,** 
from  an  ad  valorem  tax.  These  subjects  may 
be  well  claastfled  as  one,  but  It  would  be  an 
arbitrary  and  unjust  claslfleatfon  to  subject 
tbat  species  of  solvent  credits  which  are  not 
secured  by  recorded  Instruments  to  a  pr<^ 
erly  tax  and  exempt  those  secured  1^  recordr 
ed   Instruments.   This,  In  our  opinion,  as 
said  above,  cannot  be  constitutionally  done. 
So  then,  In  order  to  avoid  declaring  tbe  whole 
provision  of  tbe  act  unconstitutional,  which 
we  must  not  do  If  It  Is  possible,  we  are 
forced  to  bold  that  the  Legislature  intoided 
the  provision  as  a  snbstltnte  for  subsection  7, 
and,  therefore,  Intended  to  exempt  ell  the 
pn^perty  enumerated  In  It  from  a  property 
tax.   Nor  can  it  be  held  that  subsection  14 
of  section  8911  fills  the  chasm.  It  Is  un- 
doubtedly true  that  that  subsection  vras  add- 
ed to  prevent  an  escape  to  property  which 
should  be  taxed,  and  which  waa  not  enum- 
erated in  the  13  preceding  subdivisions. 
But  If  the  particular  class.  If  properly  enom* 
erated  In  subsection  7  waa  and  Is  aempted 
from  an  ad  valorem  tax  by  the  provision  of 
the  act  amending  It,  which  we  have  been  con- 
strained  to  hold  that  It  does,  it  Is  clear  that 
it  Is  not  made  subject  to  tbat  tax  by  sub- 
section 14. 
Affirmed. 

HARALSON.  SIMPSON,  and  ANDBRSON, 
JJ.,  concur.  WEAKLEY,  C.  J.,  and  DOW- 
DELL  and  DBNSON,  JJ.,  dissent 


CLAY  V.  STATE. 
Supreme  Coort  of  Alabama.    July  6,  1906.) 

Appeal  from  Circuit  Court  Jackaon  Coun- 
ty; W.  W.  Haralson,  Judge. 

"Not  officially  reported." 

Action  by  tbe  state  against  M.  A.  Clay. 
From  a  jndgmoit  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

Virgil  Bouldln,  for  appellant  Uassey  Wil- 
son, Atty.  Gen.,  for  the  Statou 


TYSON,  J.  On  tbe  autbortty  of  Barnes 
V.  Moragne  (AU.)  41  South.  947,  tbla  caw 
la  reveraed  and  remanded. 

HARALSON,  SIMPSON,  and  ANDBBSON, 
J  J-  ooncor. 


HOOFBR  V.  STATB. 
(Sapreme  Coort  of  Alabama.    July  6,  1906.) 

Appeal  from  Circuit  Court  Marshall  Coun- 
ty; W.  W.  Haralson,  Judges 

"Not  officially  reported." 

Action  by  the  state  against  J.  F.  Hooper. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

Street  ft  Isbell,  for  appellant  Maasey 
Wll8(m,  Atty.  Gen.,  for  tbe  State. 

SIMPSON,  J.  This  cause  was  reversed 
and  remanded  on  tbe  autborlty  of  Bamee  r. 
Moragne  (Ala.)  41  Soutb.  947. 

HARALSON,  TYSON,  and  ANDBRSON 
JJ.,  amcnr.  WBAKLBY,  0.  J.,  and  DOW- 
DBLL  and  DBNSON,  JJ.,  dissent 


SOUTHERN  RY.  CO.  v.  HAYWOOD. 

(Suprane  Court  of  Alabama.  Jan.  90,  1906L 
Rehearing  Denied  July  6,  19081) 

Bailboads— Aoon»im  at  Cbossxho»-Cok- 

PUINT— WaRTOIIHSSS    (»    SlHFU  NlQU- 

GBNCB. 

Simple  Degligence,  and  not  wantonnesB,  la 
charged  oy  a  complaint  alleging  that  intestate 
was  killea  while  attempting  to  enM  defatdanfa 
track  near  an  nnsuarded  street  crossing.  In  a 
greatly  frequented  part  of  a  city,  bv  a  car 
kickea  hj  an  engine,  and  left  to  nuh  along  the 
track  wlthont  wamliig  or  signal  or  means  uiere- 
of,  or  any  one  on  it  to  check  Ita  speed ;  and 
that  the  kllllDg  was  the  recolt  of  the  waattm 
and  reckless  coodact  of  defendant's  agents  and 
aervanta  In  thus  propelllog  the  car  backward 
at  a  speed  of  IS  to  25  miles  an  hour,  in  that 
they  knew  It  was  likely  pmKms  wonid  be  on 
tbe  track,  and  knew  ttuit  said  place  was  used 
by  the  pabllc  In  large  numbers  at  all  hours. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroada,  »  1100,  1110.] 

Harabwn  and  Dowdell,  JJ.,  dlssoitUig. 

Appeal  from  Circuit  Court  Morgan  Oomi- 
ty;  Oaceola  Kyle,  Judge. 

'^ot  offldally  r^rted." 

Actl<ni  by  Hannibal  Haywood,  adminlstra- 
tor,  againat  the  Southern  Railway  0(»npany. 
Judgment  for  plaintiff.  DefWdaot  aHwala. 
Reversed  and  remanded. 

This  cause  was  tried  upon  tbe  following 
counts:  Count  4.  Plaintiff,  as  administra- 
tor, aforesaid,  claims  of  the  defraidant  the 
sum  of  $1,099  as  damages  for  tbe  wrongful 
killing  of  Frank  Haywood,  plaintiff's  in- 
testate, on  June  2,  1809.  Plaintiff  avers  that 
said  Frank  Haywood  was  killed  In  Decatur, 
Ala.,  at  a  point  In  said  town  within  about 
100  feet  of  the  express  office  tbe  railway 
baggage  room,  waiting  room,  imion  ticket 
office,  and  depot  for  two  railroads,  and  of 
tbe  only  telegraphic  trfBce  In  said  city,  and 
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within  about  860  feet  oftbe  Biimmik  Hotel 
and  tmnwonH-all  Mat  placai  of  freiiuent 
and  constant  resorts,  and  situated  acrow 
the  railway  trat^  of  tiie  defendant  oppoalti 
the  other  boUdlnfi  namod — and  within  about 
200  feet  of  the  freight  d^  of  defendant 
and  Tszlotis  other  houses;  all  of  said  places 
named  being  places  which  wm  greatly  Cre- 
qnented  by  large  numbm  of  pec^le  at  all 
hours  of  the  day  and  night,  to  reach  which 
and  other  places  many  persons  were  accos- 
tomed  to  cross  and  recross  the  railway 
traift  of  defendant;  and  to  walk  al<»ig, 
vjmt  and  between  than  at  or  about  the 
place  where  said  Frank  Haywood  was 
kUled.  Plaintiff  avers  that  his  intestate  was 
killed  by  one  of  d^endant's  cars  which 
had  been  previously  propelled  or  'Vcked" 
by  an  engine  which  was  then  cut  loose,  and 
the  car  left  to  rush  along  the  traift  without 
signal  or  warning  or  means  thereof,  so  that 
It  ran  against  and  over  plaintiff's  Intestate, 
killing  him.  And  plaintiff  avers  that  said 
killing  occurred  on  defendanl^s  track  near 
the  unguarded  Vine  Street  Crossing  In  said 
town  while  said  Btank  Haywood  was  about 
to  cross  the  track.  And  plaintiff  avers  that 
the  said  killing  was  the  result  of  the  wanton 
and  reckless  conduct  of  the  defendant's 
agents  and  servants  In  propelling  said  car 
detached  fn»n  the  engine  along  said  trat^ 
against  the  plaintiff's  Intestate,  In  this: 
That  the  said  servants  and  agmts  knew  that 
it  was  likely  that  persona  would  be  on  said 
tradi  at  said  place  yet  they  wantonly  and 
recklessly  propelled  said  car  badcwards  at 
tilie  rate  of  15  to  25  miles  per  hour,  and  de- 
tached It  from  tbe  engine  without  any  one  on 
said  car  to  cb&A  Its  speed  or  give  warning 
of  Its  approach,  and  without  giving  any  sig- 
nal of  its  approach  or  Its  propulsion  by  bell, 
whistle,  or  otherwise,  In  time  for  said  Frank 
Haywood  to  make  his  escape.  And  plaintiff 
avers  that  defendant's  said  servants  and 
agents  knew  tbiit  said  place  where  said 
Frank  Haywood  was  killed  was  used  by  tbe 
public  in  Ian;e  numbers  at  all  bonrs  of  the 
day  In  passing  and  repassing  and  walking 
along  and  in  standing  npon  said  track,  and 
the  territory  adjacent  thereto.  Gonnt  S 
(same  as  count  4  down  to  and  including  the 
words  "so  that  It  ran  against  and  over 
plaintiff's  Intestate  killing  him,"  where  tbey 
first  occur  in  said  count).  And  plaintiff  avers 
that  said  killing  occurred  on  defendant's 
track  at  the  Vine  Street  Crossing  In  said 
dty,  which  was  an  unguarded  crossing.  No 
one  was  on  said  car  to  check  Its  speed  or  give 
warning  of  Its  approach,  and  plaintiff  avers 
that  defendant's  servants  and  agents  propel- 
ling said  car  backwards  and  detaching  it 
from  tbe  engine,  knew  that  the  place  where 
said  Frank  Haywood  was  killed  was  fre- 
quented by  large  numbers  of  people  at  all 
hours  of  the  day  and  night,  and  said  track 
was  crossed  and  recrossed  by  the  public  In 
that  vicinity;  they  also  knew  that  it  was 


likely  and  probable  that  some  persuk  would 
t>e  e^Kwed  to  danger  at  aald  point  bsy  tbe 
propulsUm  of  said  car  backwards  detacbed 
from  the  mglne.  yet  with  this  kaxtwledge 
tbev  recklessly  and  wantonly  rolled  aald  car 
badcward  along  said  track  then  detadied  It 
titm  tbe  engine,  leaving  it  to  roll  by  Its  own 
momentum  against  the  plaintiff's  tntestate, 
and  they  failed  to  give  any  signal  of  Its  ap- 
proach by  bell  or  whistle.   Said  intestate 
was  killed  while  about  to  cross  defendants 
tradE.  Demurrers  were  Interposed  raising 
the  Question  that  the  plaintiff's  inteatate  as 
appeared  from  the  complaint  was  a  trespass- 
er when  the  facts  alleged  show  nothing  but 
simple  negligence.  Also  that  tbe  plaintiff's 
Intestate,  as  shown  by  the  complaint  at  the 
time  he  was  struck  and  killed,  was  not  in 
the  exercise  of  his  right  of  immediately 
crossing  said  track,  but  was  dangeroimly 
near  the  track  at  a  place  other  than  a  public 
crossing,  and  that  the  facts  alleged  show 
simple  negligence,  and  varlons  other  grounds. 
The  defendant  also  offered  to  Interpose  pleas 
setting  up  contributory  negligence  on  the 
part  of  plaintiCTs  Intestate,  but  d^nrrerv 
were  sustained  to  them  as  answers  to  count? 
4  and  5. 

Humes  &  Speake,  for  appellant  W.  W. 
Callahan  and  O.  W.  Godbey,  for  appellee. 

HARALSON,  J.  1.  The  case  was  tried  on 
counts  4  and  5,  and  each  side  agrees  ttuX 
these  counts  alone  need  be  referred  to  on 
this  appeal. 

These  counts  claim  damages  for  the  per- 
sonal Injury  of  the  plalntlfTs  Intestate,  on 
account  of  the  willfulness  and  recklessness 
of  the  defendant's  agents  and  servants. 

Tbe  locus  In  quo  of  the  killing  is  particu- 
larly described,  as  being  at  or  near  tbe  cross- 
ing of  Tine  street  in  the  city  of  Decatur, 
with  defendant's  railroad  track.  We  will 
not  here  set  out  these  counts,  as  this  win 
be  done  in  the  report  of  the  case.  They  were 
demurred  to  as  being  Insufficient  to  dbaige 
willfulness  and  recklessnesa.  Oonnta  alnU- 
lar  in  substance  and  effect  have  beoi.  too 
often  passed  on  1^  ns,  to  require  any  further 
discnsslon  of  these.  It  Is  suffldent  to  say 
that  the  oranplalnt  clearly  counts  on  llie  wan- 
tonness <a  the  defendant's  aervanta  and 
agents  In  (^erattiv  the  train.  A.  O.  S.  R 
R.  Go.  V.  Guest,  ISe  Ala.  848,  34  South.  968; 
L.  &  N.  B.  B.  Go.  T.  Orr,  121  Ala.  480.  28 
South.  85;  A.  O.  S.  B.  R.  Go.  T.  Burgess,  119 
Ata.  656,  26  South.  251,  73  Am.  St  Bep.  MS: 
M.  ft  C.  B.  Ga  V.  Martin,  117  Ata.  868.  23 
South.  231. 

The  foregoing  expresses  the  views  of  tbe 
writer  of  tUs  opbilon  and  of  Justlra  Dovr- 
dell.  The  other  Justices  are  of  Om  opinion, 
that  tbe  counts  charge  no  more  than  aimple 
negligence,  and  that  pleas  of  contributory 
negllg^ce,  when  well  pleaded,  are  pBoget, 

Beversed  and  remanded. 
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rrrsoN,  simfson,  andbbsom.  ud 

HARALSON  and  DOWDOm  dto- 
sentlns.  . 


ORAT80M  T.  HAISLIP. 

(Sapreme  Coart  of  Aiah^wn^-  Feb.  14,  190S. 
S«haaring  DuiM  July  6,  190a) 

Comb  -In  BlqunT— Sepabats  Tmum. 

the  coetB  of  the  appeal  and  the  case  will 
be  adjudxed  against  complainant  where  the  bill 
was  originally  to  have  lands  labjected  to  a  mort- 
ice In  a  certain  order,  to  which  he  was  not  en- 
titled,  though  afterwards  he  amended  the  bill 
to  ask  for  reformation  of  a  deed,  and  thoogh 
entitled  thereto,  and  this  as  well  as  the  other 
relief  was  denied  him;  defendant  not  having 
been  requested  to  make  the  reformation,  it  not 
appearing  that  he  would  not  have  Tolnntarily 
made  it  bad  reoaest  been  made  to  him.  and 
such  matter  not  navlng  been  really  litigated  in 
Cbe  ease. 

Appeal  from  Chancery  Court,  Madlaon 
Coontr ;  W.  H.  Simpsoo,  Chancellor. 

"Not  offlelally  reported." 

Bolt  by  Gbarles  A.  Grayson  against  John 
O.  Halsllp.  From  an  adrerse  decree  com- 
plainant appeals.  Affirmed  In  part,  and  In 
part  reversed  and  rendered. 

D.  A.  Grayson  and  S.  8.  Pleasants,  tov  ap- 
pellant  Cooper  &  Foster,  for  appellee. 

McGLOLLAN,  a  J.  We  concur  wltb  the 
chancellor  In  the  oondnslon  of  fact  that  the 
complainant,  Charles  A.  Grayeon,  Cor  and  In 
consideration  of  the  conveyance  by  Medlin 
of  certain  tracts  of  land  to  him  assumed  the 
debt  which  Hedlln  owed  the  British  Ameri- 
can Mortgage  Company,  secured  a  mort- 
gage on  said  tracts  and  upon  other  lands 
of  said  Medlin,  and  agreed  to  pay  <^  the 
same,  and,  of  course,  in  the  chancellor's  oonr 
elusion  of  law  uPon  theee  facts  that  Gray- 
son was  not  entitled  to  bvn  lands  embraced 
In  said  mortgage  and  sUll  owned  1^  Medlin 
drst  subjected  to  the  payment  of  said  mort 
gage  debt,  and  next,  lands  embraced  in  the 
mortgage  and  conveyed  Medlin  to  third 
parties  subsequent  to  the  conveyancee  to 
Grayeon  subjected  thereto  In  tb»  Inverse  or- 
der of  alienation,  leaving  as  a  diarge  on  the 
lands  conveyed  to  Grayson  only  such  bal- 
ance, if  any,  of  the  ddbt  as  should  remain 
unpaid  after  such  order  of  foreclosure  had 
beoi  resorted  to  and  carried  out  The  chan- 
cellor did  not  err  In  dmyli^  ttils  relief 
sought  by  the  bill. 

Oraysoa'a  bill,  as  amended,  however,  set 
forth  another  eqidty,  namely,  to  have  a  deed 
executed  by  Medlin  to  him  reformed  in  re- 
spect of  the  description  of  a  part  of  the  land 
In  question.  The  facta  in  this  connection 
were  sufflctoitly  alleged  and  proved.  The 
relief  prayed  upon  them  should  have  been 
granted.  The  decree  of  the  chancery  court 
fn  so  far  as  it  denies  this  rell^  must  be  re- 
versed and  a  decree  will  be  here  entered 
for  the  reformatioa  of  said  deed.  It  does 


not  appear,  however,  but  that  this  matter 
would  have  beea  voluntarily  rectified  by 
Medlin  bad  reauest  been  made  to  him  before 
bin  filed.  It  does  appear  that  no  request 
was  made,  and  that  this  ground  for  relief 
was  not  the  occasion  for  filing  the  bill,  was 
Indeed  brought  into  the  case  by  amendment 
and  la  not  and  has  never  been  a  matter  real- 
ly litigated  In  the  case.  On  this  state  of 
facts,  while  the  appellant  prevails  on  this 
appeal  on  his  prayer  for  reformation,  all  the 
costs  of  the  appeal  and  of  the  case  will  nev- 
ertheless be  taxed  and  adjudged  against  ttlm. 

Affirmed  In  part,  and  in  part  reversed  and 
rendered. 

HABALSON,  TT80X,  DOWDBLU  and 
DBNSON,  JJ.,  concur. 


MITCHBLL  V.  STATB. 
(Supreme  Court  of  Alabama.  June  81^  1006.) 

INTOXIOATIHO  LiqUOie— IlXTOAI.  Sals.  - 

Defendant  Is  not  guilty  of  selling  liquor 
without  a  license,  where  B.  went  Into  defend- 
ant's store,  telephoned  to  V.  at  his  saloon,  and 
asked  Y.  to  send  him  a  quart  of  whisky.  Baying 
that  he  was  at  defendant's  store;  and  V.  told 
him  to  leave  the  money  with  defendant j  and 
the  whisky  was  left  at  such  store,  and  B.  got 
it  and  left  the  money  with  defendant  and  asked 
him  to  give  it  to  Y.,  and  defendant  dul  m>. 

[Bd.  Note.— For  cases  In  p<^t,  see  voL  20, 
Cwt  I^.  Intoxicating  Liquors,  H  IdO;  182.] 

Appeal  from  Circuit  Court,  Franklin  Gonn- 
ty;  jfO.  B.  Aimon,  Judge. 

"Not  officially  reported." 

Sam  Mitchell  was  convicted  of  sellhig 
liquor  without  a  license,  and  awcals.  Re* 
versed  and  remanded. 

The  defendant  was  Indicted  for  selling 
liquor  without  a  license.  The  case  made  by 
the  state  Is  as  follows :  Baker  came  to  Rus- 
sellville^  Ala.,  and  went  into  the  store  of  the 
dtfendant  and  used  detoidanf s  *]^ne  to 
call  Yaughn*a  saloon  and  ask  Vaughn 
to  said  hhn  (Baker)  a  quart  of  whlAy. 
The  price  was  60  cents.  Yaughn  aaked 
Baker,  where  be  was,  and  he  told  blm  at 
Sam  Mitchell's  stne  in  Russellvllle.  Baker 
asked  Yaughn  where  to  leave  the  money  and 
Yaugbu  replied  leave  it  at  Sam  Mitchell's 
store,  and  be  would  get  it  This  was  before 
train  tima  Baker  went  away  and  returned 
two  or  three  hours  later,  and  after  train 
time,  and  aaked  defendant  If  the  whisky  had 
come,  and  defendant  replied  that  it  had  and 
it  was  In  the  bade  room  of  the  store  In  a 
box.  Baker  went  In  and  got  the  whisky, 
and  gave  defendant  60  cents,  and  asked  him 
to  give  It  to  Yaughn,  and  be  said  be  would 
do  so.  It  was  shown  that  It  was  afterwards 
given  to  Yaughn  by  defendant.  The  court 
gave  the  general  affirmative  charge  for  the 
state,  and  refused  a  like  charge  to  defendant 

James  ft  WilUams,  for  appellant  Mae- 
sey  Wilson,  Atty.  Gen.,  for  the  State. 
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HABALSON,  J.  In  tbe  cases  Of  Bonds  t. 
State,  130  Ala.  117,  80  Sooth.  427.  and 
Maples  T.  State,  130  Ala.  121,  80'  South.  428, 
are  decisive  of  this  case,  and  on  the  authorltr 
of  those  cases  It  must  he  held  that  tbe  gen- 
eral charge  given  at  the  solicitor's  request 
should  bare  been  refused,  and  the  one  in 
favor  oC  defendant  should  have  been  given. 

Beveraed  and  rananded. 


AIiABAHA  MINSiBAL  LAND  00.  v.  LA- 

THBOP-HATTON  LUMBBB  CO. 
(Sapreme  Ooart  of  Alabama.  April  11,  1806.) 
Masteb  and  Sebvant— Irjitsics  to  Thud 

PEBSOIf  S—TBESPASS— ElAUAOKB  —  FBIIAiynU 

— COTTINQ  TlUBEB. 

Where  defendant  was  not  shown  to  have 
antborized  or  consented  to  tbe  catting  of  plain- 
tiff's trees  by  defendant's  asent,  be  was  not 
liable  for  the  penally  imposed  by  Oode  1896,  | 
4137,  for  willfully  and  knowingly  cnttlng  the 
trees  of  another. 

[Ed.  Note. — For  eases  is  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  |S  1230-1232; 
vol.  46.  Gent  Dig.  TrespaH.  ||  12,  147,  14&] 

Appeal  frmn  Circuit  Oour^  Shelby  County; 
John  PeUuun*  Judge. 

"Not  officially  reported.'* 

Action  by  the  Alabama  Mineral  Land  Com- 
pany against  the  Lattarop-Hatt<m  Lumber 
Oompany.  From  a  judgment  in  favor  ot  de- 
fendant, plalntiflF  appeals.  Affirmed. 

This  was  an  action  begun  to  recover  the 
statutory  penalty  provided  by  sectlcm  4137 
of  tbe  Code  of  Alabama  for  cnttlng  down, 
destroying,  or  taking  away  1,000  pine  and 
oak  trees  and  saplings.  The  pleas  inter- 
posed and  on  which  Issue  was  Joined  were: 
The  general  Issue,  tbe  statute  of  limltationB 
of  one  year;  ownerahlp  In  tbe  defendant  of 
the  timber  cut  and  I'emoved  and  a  license 
from  plaintiff  to  defendant  to  cut  and  re* 
move  such  timber  as  was  cut.  It  seems  from 
the  evidence  that  the  defendant  cut  certain 
timber  on  lands  be](mglng  to  plalntlll  under 
a  timber  deed  which  conveyed  to  defendant 
all  the  timber  which  measured  12  Inches 
and  up  in  diameter  at  tbe  stunp.  It  was 
further  shown  that  smaller  timber  than  this 
was  cut,  but  it  was  not  shown  that  tbe 
defendant  did  this  cutting  or  authorized  or 
ratified  the  cutting  of  any  timber  less  than 
tbe  above-staled  measurement.  At  the  con- 
clusion of  the  testimony  tbe  court  gave  the 
affirmative  charge  for  the  defradant  Tbe 
bill  of  exceptions  contained  the  following 
statement:  There  was  no  evidence  showing 
or  tending  to  show  that  the  defendant  was 
in  any  way  connected  with  cutting  of  under- 
sized trees,  or  that  It  authorized  or  Instruct- 
ed its  employes  or  its  timber  boss  or  any- 
one else  to  cut  or  have  cut  any  tree  on  said 
land  that  measured  less  than  12  inches,  two 
feet  above  tbe  ground,  or  that  It  had  any 
knowledge  that  any  such  trees  were  being 
cut  or  had  been  cut  by  Its  onployte. 

Blackwell  &  Agee,  for  aK>eUanL  Smith 
&  Smith,  for  appellee. 


TYSON,  J. .  Hie  counts  iqwai  wfaltdi  this 
case  waa  tried  are  for  the  recovery  ot  tbe 
statutory  penalty  provided  by  sectlcui  4137 
of  the  Code  of  1806.  It  Is  not  shown  by 
the  testimony  Inferentlally  or  otherwise  that 
the  def^dant  authorized  or  consented  to 
the  cutting  of  the  trees  or  ratified  the  action 
of  tbe  agent  in  dxAng  so.  And,  In  order 
for  the  plaintiff  to  recover,  tlila  was  neces- 
sary to  be  shown.  The  case  is  clearly  ctm- 
trolled  by  tbe  principles  declared  In  Wil- 
liams V.  Hendrt<^  115  Ala.  277.  22  South. 
489.  41  I*  B.  A.  660.  67  Am.  St.  KesL  32, 
wtaere  the  question  hwe  Involved  Is  learned- 
ly and  ably  discussed. 

The  affirmative  charge  was  correctly  glT- 
en  for  the  defttidant. 

Afflnned. 

WBAKLBT.  a  J.,  and  SOIPSON  and  AS- 
DBB80N,  3 J.,  cmcar. 


KLINE  V.  8TATH. 
(Sapr«n«  Court  of  Alabama.  June  80.  190a) 

1.  COUNTIEB  —  UUBGAX.  ClUITGI  OV  OOOTITT 
BOURDABt. 

Act  Sept  80. 1908  (Loe.  Acts  1808,  9.  462). 
taking  territory  from  CSebnme  territoiry  and 
adding  it  to  Caihoon  county  and  so  reducmg  tbe 
former  to  less  than  600  square  miles,  is  fn  ccm- 
travention  of  Const.  1901,  8  39. 

[Bd.  Note. — For  cases  in  point,  see  voL  13; 
Gent  Dig.  Counties,  U  7-O.J 

2.  Cbiuiital  Law— YBnus. 

Where  an  act  taking  territory  from  one 
county  and  adding  It  to  another  is  unconstitu- 
tional, an  indictment  for  a  crime  committed  in 
the  territory  so  dianged  should  be  foond  in  tbs 
original  county. 

[Ed.  Note. — For  cases  in  point,  see  voL  H 
Cent  Dig.  Crlmhial  Law,  |  &1.] 

Appml  from  Circuit  Court,  Calhotm  Coim- 
ty;  John  Pelham.  Judge. 

"To  be  officially  reported.** 

WUUam  KUne  was  convicted  ot  murder, 
and  appeals.   Beversed  and  remanded. 

Knox,  Acker  ft  Blackmon,  for  appellant 
Massey  WUstm,  Atty.  0«l,  for  tin  StatSL 

HARALSON,  J.  It  appears  from  the  evi- 
dence, and  Is  admitted  by  tbe  state,  that  the 
otFense  was  committed  in  that  territory 
which  was  cut  ofC  from  Cleburne  and  added 
to  Calhoun  county  by  the  act  of  September 
80.  1003  (Loa  Acts  1903,  p.  462),  and  more 
than  one-half  mile  Inside  of  Caihoon  as  tbe 
line  existed  at  the  time  of  the  killing. 

The  new  county  of  Cleburne  was  formed 
by  tbe  act  of  tbe  Legislature  of  December 
6,  1866  (Acts  1S66-67,  p.  71),  out  of  specified 
portions  of  Calhoun,  Bandolph  and  Tallade> 
ga  counties,  tbe  boundaries  of  which  includ- 
ed 603  square  miles. 

By  Act  February  14,  1867  (Acts  1866-67, 
p.  432),  13%  sections  were  taken  from  Cle- 
burne and  added  to  Talladega  county.  This 
left  603  squoi*  mUea  in  Olebarno  less  I3tt 
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secttons  or  589%  square  mllei  In  that  coun- 
ty. 

By  Act  December  11.  1880  (Acts  188S-87, 
p.  767),  two  sections  m  square  miles  mn 
takm  from  Clebome  wad  added  to  Callumn, 
leaving  687%  sQuare  miles  In  Olebome. 

By  Act  September  80.  1903  (Acta  1008.  p. 
462),  six  sections  or  square  miles  were  again 
taken  from  debome  and  added  to  GaUioan. 
leaving  681%  square  miles  In  Clebnme. 

By  section  39  of  tbe  Oonstltntlon  of  1001. 
it  Is  provided,  "no  new  county  sball  be 
formed  hereafter  of  less  extent  than  600 
sqnare  miles,  and  no  existing  cocmty  shall  be 
reduced  to  leas  than  six  hundred  square 
miles."  The  same  provision  Is  fbund  in  tbe 
Constitution  of  1866,  1868  and  1875  (article 
2,  8  2  in  each  of  said  Constitutions.) 

It  would  seem,  therefore,  that  tbe  act  of 
February  14,  1866-67  by  which  13%  square 
miles  were  taken  from  the  603  square  miles 
In  Cleburne,  reducing  It  thereby  to  587% 
square  miles  was  directly  opposed  to  and 
forbidden  by  the  Constitution  of  1865.  The 
invalidity  of  this  act  left  In  Cleburne  Its 
original  603  square  miles.  The  act  of  1886 
by  which  two  sections  were  taken  from  Cle- 
burne and  added  to  Calhoun,  still  left  601% 
sections  In  Cleburne,  and  the  latter  act  did 
not,  therefore,  violate  the  Constitution  by  re- 
ducing the  square  miles  of  the  county  beiow 
600.  But  the  act  of  tbe  30th  of  September, 
1903,  by  which  six  sections  or  square  miles 
were  taken  from  Ciebume  and  added  to  Cal- 
houn, thus  reducing  tbe  former  from  001  to 
605  sections,  contravened  the*  Constitution, 
and  was,  therefore.  Invalid.  Inasmuch  as 
the  offense  for  which  the  defendant  Is  pros- 
ecuted, was  committed  in  Cleburne  county, 
the  Indictment  was  lmproi>erly  found  In  Cal- 
houn. It  Is  unnecessary  to  consider  any 
other  questi<ms  raised. 

Reversed  and  remanded. 

WEAKLET,  a  J.,  and  DOWDBLL  and 
DENSON.  JJ..  concurring. 


RIDDLE  V.  REGAN  et  al. 
(Supreme  Court  of  Alabama.  July  6,  1906.) 

Exceptions,  Bill  of— Time  roB  SianiNO— 

EXTBHStOH  ov  Time. 

An  order  extending  the  time  for  the  signing 
of  a  bill  of  nGepti<ms,  made  after  tbe  expira- 
tion of  the  term  at  wbich  the  cause  was  tried 
and  after  the  expiration  of  time  previously 
properly  granted,  was  of  no  effect 

[liM.  Note. — For  cases  iu  point,  see  vol.  21, 
Cent.  Dig.  Exceptions.  BiU  of,  S  60.] 

Appeal  from  Clay  County  C!onrt;  W.  J. 
Fearce,  Judge. 

"Not  Officially  reported." 

Action  by  D.  H.  Riddle  against  Eola  Regan 
and  Others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

D.  H.  Riddle,  for  qtpellant  Lackey  & 
Bridges,  for  appellees. 


TYSON,  J.  Tbe  paper  In  tbe  record  pur- 
porting to  be  a  bin  of  cEoeptlous  bears  date 
the  20th  of  July,  1906.  The  cause  was  tried 
by  the  county  conrt  of  Clay  on  the  14th  day 
of  June  preceding,  a  day  during  the  regular 
term  of  the  court  beginning  on  tbe  second 
Monday  in  January,  and  ending  on  Saturday 
next  preceding  the  beginning  of  the  next 
regular  tena  on  the  second  Monday  in  July, 
1006,  tbe  second  Monday  being  the  10th  day 
of  that  month.  Acts  1900-01.  p.  2085.  In 
the  Judgment  entry  appears  an  order  entered 
by  the  court  allowing  80  days  for  the  sign- 
ing of  a  bill  of  ooeptims  frook  the  14th  day 
of  June.  After  the  expiration  of  the  SO  days 
allowed,  on  to  wit,  the  20tb  day  of  July,  tbe 
day  tbe  paper  purporting  to  be  a  bill  of  ex- 
ceptions was  signed,  and  the  order  was  made 
by  the  presiding  Judge  extending  the  time 
20  days.  This  order  was  clearly  functus, 
not  being  made  within  the  time  fixed  by  tbe 
former  order.  6  Mayfleld's  Dig.  102,  346  et 
aeq.  The  paper  In  tbe  record  purporting  to 
be  a  bill  of  exceptions  cannot,  therefore,  be 
considered,  and  with  It  eliminated,  there  Is 
nothing  left  In  the  record  upon  which  the 
assignments  of  error  can  be  made  to  rest, 
since  they  are  predicated  solely  upon  excep- 
tions taken  upon  tbe  trial  to  rulings  wblcb 
must  be  presented  In  a  bill  of  exceptions. 

Affirmed. 

WEAKLET,  0.  J.,  and  SIMPSON  and 
ANDERSON.  JJ.,  concur. 


KEITH  V.  STATE. 

(Supreme  Court  of  Alabama.   June  30.  1906.) 

Cbiminal  I^w— Appeal— ExcBprioNB,  Bill 
or— TiMX  FOB  SioNina  —  Extension  —  Va- 
uniTT  ov  Obdib. 

Under  Acts  1894-95,  p.  1227,  providing 
that  the  time  for  signing  a  bill  of  exceptions 
relating  to  the  trial  of  causes  in  the  city  court 
of  TaliedMca  may  be  extended  by  order  of  the  pre- 
siding Judge,  an  order  made  by  the  court  and' 
not  by  the  presiding  judge  is  of  no  effect. 

Appeal  from  City  Court  of  Talledega;  O. 
K.  Miller.  Judge. 

"Not  officially  reported." 

Bob  Keith  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

The  defendant  was  tried  and  convicted  of 
tbe  murder  of  Anderson  Cleggett,  by  striking 
him  wltik  a  piece  of  wood.  Motion  was 
made,  on  appeal,  to  strike  bill  of  exceptions 
because  not  signed  within  tbe  time  allowed 
by  law. 

Whltson  &  Dryer,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  fbr  the  State. 

HARALSON,  J.  The  defendant  was  tried 
In  the  city  court  oa  the  8th  of  December. 
1905,  and  the  bill  of  exertions  was  signed 
more  than  60  days  afterwards.  The  orders 
of  extension  relied  on  to  validate  the  bill 
were  those  of  the  conrt,  and  not  of  the  pre 
siding  Judge,  and  hence  are  without  potency 
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to  UTtt  tbt  bm.  AcCi  18M-8B^  pi.  1227;  Wet- 
tern  By.  of  AU.  T.  Arnett  (Ala.)  89  South. 
776;  Western  R7.  of  Ala.  t.  Bubb^I  (Ala.) 
39  Sonth.  811.  The  bill  of  ezceptl<HiB  most 
thnefore  be  etrlt^en,  anfl  as  no  error  other* 
wise  appears  the  jndjpneiit  must  be  affirmed. 
Affirmed. 

WBAKLDT,  CL  and  DOWDBLL  and 
DBMSON,  33^  concur. 


BTAN  et  al.  t.  YOUNG. 
(Supreme  Oourt  of  Alabama.     July  6,  1906.) 

1.  Appeal  —  EUncuEBa  Buoa  —  Bquhos  on 
Dkicubkeb. 

The  OTerruIlug  of  a  demurrer  to  a  rejoinder 
ma  barmlesa  where  defendants  were  ulowed 
to  make  proof  of  the  facte  alleged  In  It. 

[Bd.  Note. — For  eases  In  point,  see  T<d.  8, 
Gent  D%.  Appeal  and  Brror.  |  410Sl] 

2.  Tbotb  and  GONTEBSton— Plbadiho— I8- 

StTRa. 

In  trover  the  plea  of  not  guilty  puts 
In  issue  every  matter  pleadable  in  bar  except 
a  release. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Conversion,  8S  211,  212.] 

8.  SHEaim  AND  ConsTABLEa— Iatt  or  At- 
TACBHXNT— Trespass  Ab  Initio. 

Where  a  eberiff  attached  a  shx^  of  goods 
which  were  mortgaged.  If  the  mortgage  was 
fraudulent  as  to  creditors,  the  fact  that  the 
sheritt  BubsequentlT  sold  the  goods  at  a  place 
other  than  that  advertised  did  not  render  him 
liable  to  the  mortgagee  as  a  trespasser  ab  initio. 

4.  Sau— Lett  or  Attachment— Retubn  of 
Warr— SumoiEHCT. 

In  trover  against  a  sheriff  who  had  sold 
chattels  mortgaged  to  plaintiff  under  an  at- 
tachment against  the  mortgagor  it  appeared  that 
during  the  term  of  court  to  which  the  attach- 
ment was  returnable  the  sheriff  applied  to  the 
court  (or  an  order  to  eell  the  property  levied 
on.  on  the  ground  that  It  would  greatly  depre- 
ciate in  value  and  the  application  was  offered 
In  evidence,  it  reciting  the  fact  that  the  at- 
tachment had  been  levied  and  return  made 
thereon,  and  it  appeared  that  the  court  acting 
on  the  application  granted  the  order;  that  the 
sale  was  advertised  and  made  under  the  order 
and  the  sheriff  testified  that  after  having  sold 
the  goods  under  the  order  he  retumea  the 
writ  of  attachmwt  into  court.  Held,  that  it 
was  evident  that  the  witness  did  not  refer 
to  the  ofBdal  return  but  to  the  paper  ftselt 
and  that  It  sufficiently  appeared  that  the  sher- 
iff made  return  of  the  writs  to  the  term  to 
which  they  were  returnable. 

5.  Evidence— ADMissiBiLiTT  —  DoccTMiNTAnT 
Evidence— Pbeliuinabt  Autuentioaton- 
Writs  or  Attachuent. 

Where  a  deputy  sheriff  testified  without 
objection  that  certain  writs  of  attachment  were 
issued,  and  that  he  seized  certain  goods  under 
them,  there  was  sufficient  proof  of  the  authen- 
ticity of  the  writs  to  warrant  their  admisrion 
in  evidence^ 

6.  Sauk— Judicial  Notioe — OmoiAL  Sioha- 

TUBES. 

The  courts  jodlclally  know  whether  the  of- 
ficer by  whom  a  writ  of  attachment  offered  in 
evidence  puroorts  to  have  Iwen  Issued  was  the 
commissioned  officer  and  know  the  genuineness 
of  his  signature,  notwithstanding  that  between 
the  time  of  the  issuance  of  the  writ  and  the 
time  it  was  offered  In  evident^  a  successor  to 


the  oflIcK  who  tamed  it  has  h&m  tfeetsd,  and 

Is  performing  the  dutiee  of  the  ofllee. 

[Ed.  Note.— For  cases  In  point,  M*  TsL  20. 
Cent  Dig.  Bvidence,  H  66-71.] 

7.  Tboveb  and  Gonvebsiob  —  IteAStm  w 
Dahaoes— IR  Qehkeai.. 

In  trover  ordinarily  the  measure  of  damages 
Is  the  value  of  the  property  at  tiie  time  of 

the  conversion,  with  Interest 

[Bd.  Note. — ^For  eases  In  point,  see  toL  47. 
Gait  Dig.  Trovw  and  Oonversion,  H  200,  263.) 

8.  Sams— Fi,tiCTUATiKO  Value. 

If  the  evidence  shows  fluctuation  In  value 
after  the  conversion  the  jury  in  their  discre- 
tion may  fix  the  value  of  the  highest  price  at 
any  time  between  the  conversion  and  trial. 

rBd.  Note. — For  eases  In  point,  see  voL  47, 
Gent  Dig.  Trover  and  Ccmverslon,  |  266.] 

9.  Same— MoBTOAOin  Pbopebtt- 

Where,  In  trover,  plaintiff's  titie  la  based 
on  a  mortgsge,  the  measure  of  damages  is  the 
amount  of  the  mortgage  debt  and  interest,  not 
to  exceed  the  valoe  of  the  propnty. 

[Ed.  Note. — For  caaes  in  pc^nt.  see  voL  47, 
Cent  Dig.  Trow  and  Gonversim,  %  286.] 

10.  JuDonNT— Pabths  GonoLUD■I^— Paaxm 

TO  Action. 

It  was  proper  not  to  admit  in  evidence 
proceedings  in  another  cause  offered  to  ahow 
that  a  certain  issue  was  res  Judicata,  where  one 
of  the  defendants  to  the  action  pending  was  not 
a  party  to  the  other  action  and  the  proceed- 
logs  were  offered  In  hebait  of  all  the  defutdanta, 
without  any  offw  to  limit  their  effect 

[Ed.  Note.— For  cases  in  point,  see  toL  80, 
Cent  Dig.  Judgment,  H  1290-1238.] 

Appeal  from  Circuit  Court,  Uorgan  Oonn- 
ty;  O.  Kyle,  Judge. 

"To  be  olflcially  reported." 

Action  by  Martha  L.  Young  against  S.  P. 
Ryan  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  def^idants  appeal.  Reversed 
end  remanded. 

D.  W.  Bpealco  and  W.  L.  Martin,  for  ap- 
pellants. Wert  ft  Wert  and  B.  W.  OBrdlner, 
for  appellee. 

DBNSON,  J.  ActloD  at  trover  by  ICarCha 
L.  Tonng,  plalntifE,  against  BOam  P-  BTmn, 
John  Brock,  and  J.  F.  LoTln,  defendants, 
for  an  alleged  conversion  of  a  stock  of  gooda 
(drugs).  The  suit  was  ccmimaiced  <Hi  tin  2d 
day  of  July,  1888.  The  plaintiff  claimed  title 
to  the  goods  by  Tlrtoe  of  a  mortgage  which 
was  executed  to  ber  by  Thomas  M.  Cross 
on  the  3lBt  day  of  January,  1806.  The  mort- 
gage Indebtedness  me  evidenced  by  six 
notes  given  by  the  mortgagor  to  the  mort- 
gagee on  the  22d  day  of  January,  1886.  each 
In  the  sum  of  9100,  and  due  one  year  aftra- 
date. 

Tbt  complaint  as  originally  filed  alleged 
that  the  conversion  occurred  on  the  28th  day 
of  March,  1898.  bot  after  the  court  oTermled 
a  demurrer  filed  by  plaintiff  to  defendants' 
special  plea  nnmbered  2  which  set  np  Jnsti- 
flceUon  under  an  attachment  Issned  at  the 
suit  ot  defendant  John  L.  Brock  against 
Thomas  H.  Gross  on  March  28,  1896,  the 
plaintiff,  by  leave  of  the  court,  amended  ths 
complaint  by  striking  out  the  date  of  the 
convHsion  as  alleged  and  by  Inserting  In 
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lien  ttumof  ts  flie  date  of  the  eniTenlon,  i 
Ma7  28,  1898.  Then  were  some  special  I 
pleadings  In  the  case,  and  tlie  record  ts 
somewbat  confnslng  as  to  the  course  of  tbe 
proceedings  with  reference  to  part  <ii  It 
By  special  plea  2,  defendants  set  up  justi- 
fication under  legal  process,  namely,  the  at> 
tacbment  issued  at  the  suit  of  the  defendant 
Brock  against  Thomas  H.  Gross.  PlalntUFs 
demurrer  to  plea  2  was  OTemiled,  and  she 
filed  a  general,  and  two  special  replications, 
1,  2,  and  S.  Tbe  defendants  demurred  to 
the  8i>eclal  replications,  assigning  several 
grounds  of  demurrer,  and  the  demurrer  was 
sustained.  The  plalntlir  then  amended  tbe 
special  replications  2  and  8  which  amend- 
ment appears  to  have  been  filed  on  tbe  2Sd 
day  of  April,  1802;  the  defendants  then  de- 
murred to  the  repUcatlonB  as  amended  which 
demurrer  contains  two  grounds,  and  was 
filed  April  23,  1902.  The  court  overruled  the 
demurrer  to  tbe  replications  as  amended. 
The  defendants  then  filed  a  rejoinder  to  re- 
plications 2  and  8  as  amended.  Only  one 
rejoinder  to  said  replications  Is  shown  by 
the  record,  and  it  bears  date  of  filing  April 
23,  1902. 

Tbe  minute  entry  shows  that  the  trial  was 
had  on  the  24th  day  of  Aprb,  1902,  and  re- 
cites that  Issue  was  joined  between  the 
parties  on  tbe  plea  of  not  guilty,  special 
plea  2,  and  the  replication  as  amended  to 
said  plea  and  on  tbe  rejoinder  to  said 
amended  replication.  After  the  evidence 
was  closed,  tbe  plaintiff  was  allowed  by  the 
oourt  to  file  another  amendment  to  the  rep- 
lication to  plea  2,  and  the  judgment  entry 
recites  that  the  defendants  demurred  to  the 
amendment,  and  that  the  demnrrer  was 
sustained,  but  tbe  record  does  not  show  what 
the  amendment  was  nor  the  demnrrer  to  It; 
they  were  entlrdy  atmospheric  so  far  as  the 
record  shows.  Neither  does  the  record  show 
that  there  was  any  refiling  of  previous  de- 
murrers made  to  the  replications.  There- 
fore, we  cannot  review  rulings  on  demurrers 
to  tbe  special  replications. 

The  judgment  entry  recites  that  by  leave 
of  tbe  court  the  defendants  filed  an  amend* 
ment  to  the  rejoinder  to  tbe  replication  as 
last  amended,  and  that  the  amended  re- 
joinder Is  designated  In  the  mlnnte  oitry 
as  rejoinder  No.  8.  We  find  no  snch  rejoinder 
In  tbe  record  and  cannot  know  what  It  was, 
not  can  we  review  tbe  ruling  on  tbe  demur- 
xer  to  It.  Furthermore,  If  It  should  be  con- 
tended that  tbe  rejoinder  which  appears  In 
the  record,  Is  the  rejoinder  referred  to  In  the 
minute  entry  as  No.  3.  the  overruing  of  the 
demurrer  to  It  would  be  error  without  In- 
jury, as  tbe  record  affirmatively  shows,  that 
the  defendants  were  aHowed  to  make  proof 
of  the  facts  alleged  In  It 

With  reference  to  the  pleadings  we  remark 
that  there  was  no  necessity  whatever  for  the 
special  pleading  which  encumbers  the  record 
in  this  case.  In  trover,  not  guilty  pute  In 
iBsne  every  matter  which  might  be  pleaded 


In  bar,  except  a  rdsam.  Morris  v.  Hall,  41 
Ala.  510;  Bazntt  t.  Otts  of  Mobtte,  128  Ala. 
179,  80  Sontb.  86.  In  the  last  case  dted,  the 
reason  tOr  tiie  rule  la  expUdtly  stoted,  and 
we  will  not  cmsnme  time  to  repeating  It 
here.  T7nd«>  the  rule  above  Bteted  no  neceft* 
slty  arises  for  ctmslderatimi  of  ttw  ruling 
of  the  conrt  on  the  demurrers  to  special  pleas 
3,  4,  and  5,  if  the  matters  alleged  in  those 
pleas  were  good  In  defense,  the  defendants 
conld  have  availed  themselves  of  the  de- 
fense under  tbe  general  Issue  upon  which 
tbe  record  shows  Issue  was  joined.  The 
record  shows  affirmatively  that  the  defend- 
ants attempted  to  make  proof  of  the  matters 
alleged  In  said  pleas.  L.  &  N.  R.  R.  Co.  v. 
Hall.  ISl  Ala.  161,  32  South.  60S;  N.  a  & 
Bt  U  By.  T.  Bates,  138  Ala.  447,  82  South. 
589. 

The  circuit  court  tried  the  case  upon  the 
theory  that  the  sherlfT,  In  selling  the  prop- 
erty  seized  at  a  place  other  than  the  one  ad- 
vertised, thereby  became  a  trespasser  ab 
initio,  and  was  bereft  of  protection  under 
the  attachment  writs.  And  this  being  trae, 
that  It  was  Immaterial  as  to  the  attitude 
the  plaintiff  as  mortgage  occupied  with 
reference  to  the  creditors  of  the  defendant 
In  attachment  so  far  as  the  defendante  were 
concerned;  tbe  mortgage  being  valid  as  be- 
tween the  mortgagor  and  mortgagee. 

Applying  the  theory  as  above  stated  to  the 
case  it  was  very  natural  that  tbe  trial  ter- 
minated as  It  did  In  a  verdict  for  tbe  plain- 
tiff. It  has  never  been  doubted  that  If  an 
<^cer  has  legal  process  to  execute,  and 
voluntarily  abuses  and  convert  it  to  other 
purposes,  he  is  not  only  a  trespasser  In  that 
act,  but  becomes  one  ab  initio,  and  Is  thus 
liable  for  all  he  has  done  under  tbe  process. 
This  rule  of  the  common  law  applies  to  all 
subordinate  executive  officers,  and  serves 
to  confine  them  within  tbe  limits  of  their 
legal  duties.  Bacon's  Abr.  Trespass.  B; 
Brock  V.  Berry,  132  Ala.  95,  31  South.  517, 
and  cases  there  cited.  Boss  v.  Pbllbrick, 
89  Me.  29;  Allen  v.  Crofoot.  5  Wend.  (N. 
T.)  606, 

It  la  unnecsBsary  to  discuss  the  abstract 
proposition  that  a  sheriff  who  advrattses 
property  seized  under  process  tot  sale  at  a 
designated  place  and  sells  it  at  anotba  and 
different  place  is  guilty  of  a  misfeasance  in 
such  sort  as  deprives  him  of  the  protection 
originally  afforded  by  th»  process.  The  case 
In  that  respect  has  assumed  a  concrete  form, 
this  court  having  held  «i  the  facte  of  tbe 
case,  that  the  sale  was  made  without  legal 
advertisement  and  that  the  shwUC  In  mak- 
ing It  was  guilty  of  a  misfeasance  by  which 
he  was  dismantled  of  his  iKotectlon,  and 
made  a  trespassa  fnnn  the  be^nnlng. 
Brock  V.  Beny,  182  Ala.  96,  81  South.  617. 

If  the  sheriff  was  a  treivasser  ab  initio, 
then  It  cannot  be  and  we  understand  It  is 
not  disputed  that  the  defendant  in  the  attach- 
ment suit  ml^t  have  maintained  treepass 
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or  trover  against  tb«  sheriff.  Wright 
Spencer.  1  Stew.  576,  18  Am.  Dec,  76L  Bnt 
the  contention  of  the  appellants  is  that  a 
stranger  to  the  writ,  one  not  of  a  party  to 
It,  cannot  claim  any  benefit  from  this  ^e 
of  law.  In  this  case  the  plaintiff  as  the 
grantee  of  the  defendant  claimed  the  bene- 
fit "The  authority  bestowed  by  the  law 
upon  the  sheriff  did  not  authorize  bim  to 
interfere  with  any  of  the  rights  of  the  plain- 
tiff In  this  case,  or  to  affect  any  title  which 
the  latter  bad  as  against  the  plaintiff  In  the 
attachment  suit  The  plaintiff  In  this  case 
could  not  be  Injured  by  an  abuse  of  the  au- 
thority. If  she  has  any  cause  of  action 
against  the  defendants,  it  was  complete  In 
the  Instant  of  the  levy,  and  the  amount  of 
her  recovery  could  be  neither  Increased  nor 
lessened  by  any  subsequent  Irregularly  oC 
action  on  the  part  of  the  defendant  The 
shwiff  had  tile  right  to  levy  the  attadimait, 
If  the  ccmT^ance  to  the  plaintiff  was 
franduleat  The  inocess  in  his  bands  clothed 
him  with  the  light  of  tiie  plaintiff  tba«in 
to  ass^  the  fraud  in  the  conveyanca  His 
cmmection  wlQi  the  title  was  thus  so  made 
as  to  anthwlze  fainn  to  assail  the  title  of  the 
defendants  grantee.  The  right  which  the 
process  tbtu  gave  the  Bb»ifl  conid  not  be 
taken  away  by  a  mltfeasance,  whldi  could 
not  In  any  event  affect  the  plaintiff.  We 
cannot  vaoein  either  reason  or  Jostice  In 
Imputing  to  the  aherltCB  misfeasance  the 
effect  of  converting  a  lawful  Into  an  nnlaw- 
fnl  act  as  to  one  who  has  no  Interest  what- 
ever In  the  question  whether  the  sh^ff  does 
or  does  not  commit  a  misfeasance"  The 
quotation  has  been  extracted  from  the  case 
of  Hartshorn  v.  Williams,  81  Ala.  149,  which, 
80  far  as  the  facts  of  that  case  are  con- 
cerned, presented  to  the  court  the  precise 
question  which  has  been  presetted  by  the 
case  at  bar.  The  court  there  held,  that  not- 
withstanding the  sheriff  was  guilty  of  con- 
duct which  rendered  him  a  trespaeeer  from 
the  beginning  as  to  the  defendant  In  the 
process,  yet  the  plaintiff,  grantee  of  the  de- 
fendant la  the  attachment  suit  could  not 
Invoke  the  rule  of  law,  and  that  the  sheriff 
was  not  deprived  of  the  privilege  of  show- 
ing that  the  plaintiff  In  the  trover  suit 
against  him  was  a  grantee  under  a  convey- 
ance that  was  fraudulent  as  against  credit- 
ors of  and  purchasers  from  the  defendant 
In  the  attachment  suit  It  is  true,  the  de- 
cision did  not  have  the  assent  of  Judge 
Stone.  He  rendered  a  dissenting  opinion. 
And  while  we  have  been  impressed  with  the 
cogency  of  his  reasoning  in  support  of  the 
conclusion  be  reached,  which  conclusion  was 
contrary  to  the  contention  of  the  appellants 
here,  yet  the  case  has  stood  as  authority  tor 
nearly  60  years.  We  can  see  no  great  hard- 
ship that  the  ruling  there  made  will  work, 
and  remembering  the  salutary  doctrine  that 
"it  is  often  more  Important  that  a  role  of 
law  should  be  fixed,  even  though  with  less  of 


reason  In  It  than  subject  to  the  nncertainty 
of  fluctuating  Judicial  dedsbms,**  we  cannot 
yield  to  the  implied  solidtatlona  to  over^ 
turn  the  case  as  authority.  ISiere  are  otha 
authorities  in  support  of  the  proposition  iSiMt 
If  the  original  taking  be  not  a  treesmss,  as 
against  the  plaintiff,  the  subsequent  con- 
version of  the  property  will  not  make  the 
defendant  llabl&    Davis  v.  Young,  20  Ala. 
165;  Henderson  v.  Marx,  57  Ala.  169.  But 
It  is  insisted  that  the  sheriff  did  not  make 
due  return  of  'the  writs  of  attachment  nndw 
which  the  goods  were  levied  npcm  and  that 
therefore  the  defendants  do  not  come  within 
the  principle  enunciated  In  tlie  case  of 
Hartshwn  v.  Williams,  supra.   Hie  attacb- 
ments  were  Issued  on  the  28th  of  March. 
1898,  returnable  to  the  next  term  of  the 
court;  which  tmder  the  statute  regnlating 
the  terms  of  tiie  circuit  court  tor  Morgan 
county,  convened  on  the  18th  day  of  April. 
1898,  and  could  continue  four  weeks.  The 
levy  of  the  writs  was  made  on  tlie  28tb  day 
of  March,  the  same  day  of  ttute  lasoanoa. 

The  reoffd  afflrmatlvety  shows  tliat  on 
the  9th  day  of  May,  1S86,  the  sheriff  appUed 
to  the  court  ft>r  an  order  to  sell  tbepnwatr 
levied  on  nnder  the  writs  on  the  gromid 
that  the  iffoperty  would  greatly  d^«clata 
In  value.  The  application  was  offered  In 
evidence^  and  recites  the  fast  that  the  at- 
ta<Aunent8  had  beoi  levied  and  Ketnms  made 
thereof.  It  also  afDrmatively  appears  that 
the  court,  acting  on  the  application  of  the 
shwlff,  panted  the  order  of  sale  prayed  fbr, 
the  ordOT  of  sale  beinf  set  ont  in  the  recoid. 
It  further  afllnnatlTe^  appears  that  the 
sale  was  advertised  and  made  under  the 
said  wder.  In  the  face  of  the  proof  It 
cannot  be  said  that  the  sholff  did  not 
make  return  of  the  writs  to  the  texm  of  the 
court  to  which  they  were  returnable  and  In 
due  time.  It  is  true  that  Tnrley,  the  deputy 
sheriff,  testlfled  that  "after  having  sold 
the  goods  under  an  order  of  the  court,  I 
returned  the  writ  of  attachment  In  the  case, 
together  with  the  money  received  from  the 
sale  of  goods  Into  court"   Bnt  In  ttHs  tes- 
timony It  is  quite  evident  that  the  wit- 
ness was  not  referring  to  the  official  return 
but   to  the   paper  Itself — the  writ  This 
must  be  true  because  the  court  could  not 
have  ordered  the  sale  without  the  return  of 
the  levy  by  the  officer  showing  the  goods 
levied  on,  and  the  record  shows  that  the 
order  was  granted  on  proof  supporting  the 
all^ations  of  the  application.   Hence,  the 
case  is  withdrawn  from  the  influence  of  the 
case  of  Womack  v.  Bird.  63  Ala.  600,  and 
the  insistence  of  the  appellee  in  this  respect 
cannot  avail  anything. 

It  the  plalntlfTs  mortgage  was  void  as  to 
the  plaintiff  In  the  attachment  suit  and  the 
doctrine  of  trespasser  ab  initio  could  not 
be  Invoked  against  defendants,  the  original 
taking  under  the  attachment  was  not  void. 
In  this  view  of  the  case,  the  circuit  court 
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proceeded  vpon  an  wroneom  tbeoiy  In  fbe 

trial  of  the  case. 

The  agreements  between  the  mortgagor 
and  the  mortgagee  with  referrace  to  the 
mortgagor  being  allowed  to  remain  In  pos- 
eeeslon  of  the  goods  mortgaged  and  the  ex- 
tent of  such  agreements,  were  competent 
evidence  on  the  qaestton  of  frand  vel  non, 
and  the  court  erred  in  not  allowing  proof  of 
them  to  be  made.  If  there  was  snch  an 
agreement  between  the  parties  to  the  mort- 
gage as  the  defendants  offered  to  prove,  It 
would  render  the  mortgage  void  as  to  credit- 
ors, existing  and  subsequent  Brock  t. 
Berry,  snpra;  Ohristian  &  Craft  Grocery 
Co.  r.  Michael  ft  Lyons,  121  Ala.  84,  25 
Sonth.  571.  77  Am.  8t  Rep.  30.  In  this  as- 
pect of  the  case  It  would  make  no  dicrerence 
whether  the  plalntlfTs  in  attadiment  bad 
any  lien  on  the  goods  for  rent  or  not 

The  witness  Torley,  after  testifying  that 
he  was  deputy  sherifT,  testified  that  as  such 
he  took  charge  of  the  drug  business  of 
Thomas  M.  Gross  In  favor  of  John  F.  Bi-ock 
and  L.  P.  Troup  as  administrator.  After  the 
witness  had  testified  In  detail  about  remov- 
ing the  goods  and  the  sale  of  them,  the  bill 
of  exceptions  recites,  "the  witness  further 
testified  that  said  writs  of  attachment  to- 
gether with  Indorsements  thereon  are  In 
■words  and  figures  as  followa,"  then  follow 
the  writs  and  returns  of  the  sherifT  made 
on  them,  all  set  out  in  heec  verba.  After  the 
Avltness  had  given  parol  evidence  of  the 
contents  of  the  writs  and  returns  on  them, 
the  bill  of  exceptions  states  that  the  defend- 
ants offered  said  write  of  attachments  and 
indorsements  thereon  in  evidence.  A  general 
objection  made  by  the  plaintiff  to  the  writs 
was  sustained. 

In  the  view  we  have  taken  of  the  case  the 
writs  were  competeit  as  evidence  under  the 
general  issue,  and  It  wonid  seem  that  the 
Brock  writ  nndra  the  issue  made  by  plea 
2,  was  competent  But  it  has  been  insisted 
In  the  brief  and  argument  of  counsel  for 
the  appellee,  that  there  was  no  proof  of  tiie 
authenticity  of  the  writs.  This  contention 
cannot  prevail;  first,  for  the  reason  that 
without  objection  the  witness  Turley  tesU- 
fled  that  the  writs  were  issued  out  of  tlie 
circuit  court  of  Uoi^n  county  and  tiiat  he 
seized  the  goods  under  them;  secondly,  they 
purport  to  have  been  Issued  and  signed  by 
the  clerk  of  the  circuit  court  of  Morgan 
county.  We  Judicially  know  who  are  the 
commissioned  officers  of  the  state  within 
Its  limits,  the  extent  at  their  authority  and 
the  genuineness  of  tb^  signatures.  This 
rule  Is  not  varied  by  reason  of  the  fact  that 
between  the  time  of  the  issuance  of  the 
writs  and  the  time  they  were  offered  In  evi- 
dence a  successor  to  the  officer  who  issued 
the  writs  had  been  elected  and  was  per^ 
f(Hrmlng  the  duties  of  the  office.  Sandlin  v. 
Anderson,  76  Ala.  403.  and  authorities  cited 
in  that  case;  Whitney  v.  Jaspec  Land  Oo., 


119  Ala.  487,  24  South.  259;  HcGarveT  v. 
Herzbe^,  120  Ala.  528,  25  South.  3;  Barron 
V.  Tart,  18  Ala.  668.  We  remark  incidental- 
ly, that  while  the  defendants  were  not  al- 
lowed to  offer  the  writs  In  evidence,  there 
was  no  ruling  of  the  court  ex<dudliig  the 
parol  evidence  of  their  contents  from  the 
jury. 

The  manifest  purpose  of  the  Introduction 
of  the  chancery  proceedings  in  evidence  was 
to  show  that  the  validity  vel  non  of  the 
plaintiff's  mortgage  was  res  adjudlcata,  and 
therefore,  that  the  plaintiff  was  precluded 
from  maintaining  the  suit  "The  rule  of  res 
adjudlcata,  is  confined  to  tiiose  cases  where 
the  parties  to  the  two  suits  are  the  same, 
the  subject-matter  the  same,  the  Identical 
point  is  directly  in  Issue,  and  the  Judgment 
has  been  rendered  In  the  first  suit  on  that 
point"  McCall  v.  Jones,  72  Ala.  868;  QU- 
breath  v.  Jones,  66  Ala.  129;  FideUty  ft  De- 
posit Oo.  V.  Robertson,  136  Ala.  879  at  page 
410.  34  South.  938  at  page  944. 

Pretermitting  discussion  of  other  Ingre- 
dients, we  note  that  an  essential  ingredient 
of  res  adjudlcata  was  lacking  in  the  proceed- 
ing offered,  the  defendant  Lovin  was  not  a 
party  to  the  suit  In  chancery.  The  proceed- 
ings were  offered  In  betialf  of  all  the  de- 
fendants without  any  otter  to  limit  the  effect 
of  the  evidence  to  defendants  Ryan  and 
Brock,  and  even  If  the  proceeding  could  be 
held  competent  as  to  them,  yet,  not  bein? 
competent  as  to  Lovln,  the  court  did  not  err 
in  not  allowing  them  In  evidence.  Authori- 
ties supra;  Burgln  v.  Raplee,  100  Ala.  483. 
14  South.  205. 

In  trover,  ordinarily,  the  measure  of 
damages  is  the  valne  of  the  property  at  l^e 
time  of  the  conversion  with  Interest,  but  if 
the  evidence  shows  fluctuation  in  value 
after  the  conversion,  the  Jury,  in  their  dis- 
cretion, may  fix  the  value  of  tbe  higher  or 
highest  price  at  any  time  between  the  coa- 
verslon  and  the  time  of  trial.  4  Mayfleld's 
Dig.  p.  998,  I  220.  When  the  plaintiff's  Utle 
is  based  on  a  mortgage  the  measure  of 
damage  is  the  amount  of  the  mortgage  debt 
and  interest  not  to  exceed  the  value  of  the 
pr(^>erty.  Belbold  v.  Rogers.  110  Ala.  488, 
18  South.  312. 

Having  reached  the  conclusion  that  the 
case  was  tried  on  an  inaccurate  theory  as 
to  the  main  proposition  Involved  In  the  case, 
and  as  the  proposlticms  involved  in  the 
charges  given  for  the  plaintiff  will  hardly 
arise  on  another  trial,  we  deem  It  unnec- 
essary to  criticise  the  durges  given  for  the 
plaintiff.  With  the  evidence  which  was  ex- 
cluded and  which  we  have  here  held  was  ad- 
missible, admitted.  It  hi  clear  flie  charges 
should  not  be  given. 

Neither  is  it  necessary  to  discuss  the 
charges  refilsed  to  the  defendant;  what  has 
been  said  in  this  opinion  will  be  a  snfflcient 
guide  for  the  court  In  this  respect  on  an- 
other trial. 
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For  tlw  emra  pointed  oot,  th»  Jodgment 
Is  rermed,  and  the  cause  It  remanded. 
Beversed  and  remanded. 

WEAKLEY,  a  J.,  and  TYSON  and 
SIMPSON,  JJ.,  concnr. 


80HUESSLER  T.  GOODHUB  et  aL 
CBuprone  Court  of  Alabama,  Jnna  80,  190&) 

BxBCUTORs— PowEBs— Pabtition— Aonon  IN 

Chancebt  Coubt. 

Code  1896,  i  3187,  provides  that  the  chan- 
c«7  court  shall  have  jurisdiction  to  divide  or 
partition,  or  to  sell  for  division  or  partition  any 
property,  real  or  personal,  held  by  joint  owners 
or  tenants  in  common,  etc.,  and  section  3185 
declares  that  should  any  the  parties  interest- 
ed in  property  held  by  joint  owners  or  tenants 
in  common,  die,  the  provisions  of  the  article 
should  fully  apply  to  hie  executor  or  administra- 
tor. Held,  that  such  sections  conferred  power 
on  an  executor  to  file  a  bill  for  partition  in  his 
own  name  in  the  chancery  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  fizecntors  and  Administrators,  t 
1006.] 

Appeal  from  Chancery  Conrt,  Btowah 
Comity;  W.  W.  Whiteside,  Chancellor. 

"To  be  officially  reported." 

Suit  by  z.  Bchuessler  aa  executor,  etc., 
against  A,  B.  Ooodbne  and  otiiers.  From  a 
Judgment  In  favor  of  defendants,  plalntUT 
appeals.  Reversed,  rendered,  and  remanded. 

Jas.  Aiken  and  Dortcfa,  Martin  &  Allen,  for 
appellant.  Motley  &  Douglass  and  Ooodbne 
&  Blackwood,  for  appellees. 

DOWDELL,  J.  Th^  seems  to  be  bat  one 
qnestion  presented  for  our  consideration  in 
this  case,  and  that  Is  whether  or  not  an  ex- 
ecutor can  flle  a  bill  to  sell  lands  for  partition 
In  the  chancery  court  It  appears  from  the 
bill,  as  amoided,  that  all  parties  interested 
In  the  land  were  before  the  court  as  respond- 
ents. The  diancellor  was  of  the  opinion  \hat 
the  executor,  not  liaving  any  Interest  In  the 
land,  and  only  the  right  of  Interception,  for 
the  payment  of  debts,  could  not  maintain  the 
bill  alone  in  his  own  name  for  partition  and 
division,  and  so  decreed. 

Section  3262  of  the  Code  of  1886  which 
conferred  Juriadlction  on  the  chancery  court 
in  the  matter  of  the  sale  of  land  for  partition 
and  division  was  as  follows:  "The  chancery 
court  shall  have  concurrent  Jurisdiction  with 
the  probate  court  to  divide  or  partition,  or  to 
sell  for  {Mrtltion  or  division  any  property, 
real  or  personal,  or  mixed,  held  by  Joint  own- 
ers or  tenants  In  common."  This  section 
brouKbt  forward  and  adopted  into  the  Code 
of  1896,  as  section  3187  In  the  latter  Code 
now  reads  as  follows:  "The  chancery  court 
shall  hare  jurisdiction  to  divide  or  partition 
or  to  sell  for  division,  or  partition  any  prop- 
erty, real,  personal,  or  mixed,  held  by  Joint 
owners  or  tenants  In  common,  whether  the 
defendant  denies  the  title  of  complainant  or 
sets  up  adverse  possession  or  not."  Wit2i 


the  exception  of  the  last  danse  in  the  statute 
as  it  now  is  la  the  Code,  vie:  "Wbetbo:  the 
defendant  doiies  the  title  of  complainant,  or 
sets  up  adverse  possession  or  not,"  no  ma- 
terial alteration  or  change  was  made  In  the 
statute  as  It  stood  In  the  tvo  Godea.  The 
omission  of  the  words  "concurrent,"  and 
"with  the  probate  court"  from  tJie  pxesoit 
statute  in  no  wise  affected  Its  meeting.  Tt» 
Jurisdiction  confOTed  on  the  chanceT7  court 
by  the  statute  was  nothing  more  nor  less 
than  the  Jurisdiction  concurrent  with  the 
probate  court 

It  Is,  not  denied  that  the  executor  baa  tbe 
power  under  the  statute  to  proceed  In  the 
probate  court  in  such  a  case,  and  tbts  wltl> 
out  regard  to  the  question  of  his  being  a 
party  Interested  in  the  estate.  Moreover, 
section  8185  provides  as  follows:  "Should 
any  of  the  parties  interested  In  tbe  property, 
real,  personal,  or  mixed,  held  by  Joint  own- 
ers, or  tenants  In  common,  die,  tbe  provisioDE 
of  this  article  shall  fully  apply  to  hla  execu- 
tor or  administrator."   What  meaning  can 
this  statute  have  other  than  to  confer  on  tht 
executor  or  administrator  the  same  right  and 
power  to  institute  proceedings  for  partition 
and  division  of  property  held  by  Joint  own- 
ers that  his  testator  or  intestate  bad?  Tbe 
Jurisdiction  of  the  dianc^  and  probate 
court,  being  concurrent  In  such  matters,  we 
are  unable  to  see  why  the  execntor  may  not 
proceed  In  one  forum  as  well  as  the  otber. 
The  power  of  the  execntor  is  one  conferred 
by  the  statute.   The  case  of  West  t.  West, 
90  Ala.  4S8,  7  Sonth.  830,  simply  decides  tbe 
qnestion  of  practice,  and  Is  not  oppMed  to 
the  views  whldi  we  have  herein  above  ex- 
pressed. The  rule  of  practice  applied  there, 
where  the  suit  was  commenced  by  the  guard- 
ian of  a  lunatic,  or  person  of  unsound  mind, 
is  not  necessarily  applicable  here  where  ttw 
bill  is  Instituted  by  the  executor.   The  case 
of  West  V.  West,  supra,  was  decided  undei 
the  Code  of  1886  and  section  2582,  the  one 
sought  to  be  applied  to  the  government  of 
tbe  case  was  found  in  part  3  of  tbe  Code, 
relating  to  proceedings  In  civil  cases  In  courts 
ot  common  law.   That  section  2582  could  not 
govern,  was  argued  from  its  lade  of  conson- 
ance with  chancery  practice,  and  from  the 
further  fact  that  section  3417  of  title  4  of 
the  same  Code,  relating  to  chancery  pro- 
ceedings, made  specific  statutory  provl^on 
for  the  bringing  of  suits  by  lunatics  in  the 
chancery  court   No  such  special  statutory 
provisions  are  made  with  reference  to  the  In- 
stitution of  suits  by  executors,  and  bence 
tbe  rule  laid  down  In  that  case  Is  without 
application  here.  We  repeat  that  we  are  un- 
able to  see  why  under  tbe  statute  conferring 
on  the  chancery  court  tbe  same  Jurisdiction 
and  powers  as  possessed  by  the  probate 
court,  the  executor  may  not  proceed  in  bis 
own  name  in  the  chancery  court  as  well  as  In 
the  probate  court.   Our  conclution  Is  tb&t 
the  chancellor  erred  In  his  decree,  and  tbe 
decree  will  be  here  rendoed.  OTraruling  tbe 
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demurrer  and  motion  to  dlsmlM  the  bill,  and 
tiie  cause  rexaanded. 
RererBed,  mdared,  and  remanded. 

WBAKLBY,  G.  J.,  and  HARALSON  and 
DBN80N,  JJ^  concur. 


RIEE  et  al.  t.  RYAN  et  al. 

(Supreme  Court  of  Alabama.  April  4,  1906. 
Rehearing  Denied  June  30,  1900.) 

1.  FBATTDUI^NT    GonVETANOES    —  AoruAL 
Fraud— BuBDEN  or  Pboof. 

Where  an  alleged  fraudulent  mortgage  was 
made  before  any  of  complaioants'  debts  were 
created,  complainants  were  bound  to  show 
actual  fraudulent  intent,  participated  in  by 
Imth  mortgagor  and  mortgagee,  in  order  to  set 
the  mortgage  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  §S  10-14.] 

2.  Chaitkl  Mobtoaqes  —  RETsnTiOK  or  Pos- 
session. • 

The  mere  retoition  of  possession  by  a  chat- 
tel mortgagor,  or  a  provision  in  the  mortgage 
authorizing  the  same,  is  not  such  a  reservation 
of  a  benefit  to  him  as  invalidates  ija  instrnmrat 
against  his  existing  or  subsequent  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,)!  37S-377.] 

8.  Save— FAiLxms  to  Bsoobd. 

Unless  a  chattel  mortgage  is  purposely  with- 
held from  record  for  the  purpose  of  concealment, 
and  to  give  the  mortgagor  a  false  credit,  the  only 
effect  of  it  is  to  postpone  it  to  after  acquire 
liens. 

[Ed.  Note. — ^For  coses  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  {  4^. 

4.  FBAUDUI.KKT  CONVBTANCES— PbEFEBBNCES. 

A  debtor  loay  prefer  his  creditors,  if  the 
debt  be  bona  fide,  tbe  payment  absolute  and  the 
property  conveyed  is  not  materially  ui  excess 
of  the  debL 

[Ed.  Note. — For  eases  In  point,  see  vol.  2^ 
Cent.  Dig;  Fraudulent  Conveyances,  i|  889-874.] 

5.  SaHS— EVIDBNOB. 

Where  money  was  loaned  to  a  mortgagor 
from  time  to  time,  and  was  finally  secured  by  a 
mortgage  in  good  faith  when  the  lender  bad  no 
reason  to  beUeTe  that  the  mortgagor  was  em- 
barrassed, and  when  his  credit  was  still  good, 
the  mortgage  was  not  fraudulent. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent.  Dig.  Frandnlent  OonTeyances,  U  S18, 
619.] 

S.  Same— EzEifFT  Pbopebtt. 

A  transfer  of  property  belonging  to  a  debt- 
or, but  of  less  value  than  a  thouund  doUais 
(the  statutory  exemption  limit)  Is  not  subject  to 
attack  by  mditors. 

[Ed.  Note; — For  eases  In  point,  see  voL  24, 
Gent.  Dig.  Fraudulent  C(mTeyance8,  |  114.] 

Appeal  from  Chancery  Court,  Morgan 
County;  W.  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

Bill  by  M.  Ryan  and  others  against  J.  N. 
Rike  and  others.  From  a  decree  in  favor  of 
complainants,  defepdants  appeal.  Reversed 
and  bill  dismissed. 

TblB  was  a  bill  filed  numerous  cred- 
itors seeing  to  bare  aet  aside  and  annul 
as  a  trand  on  creditors  certain  mortgages 
and  sales  made  by  Rike  to  tbe  other  parties 
named  as  respondents,  and  for  receiver  to 


take  cbarge  of  Uic  ptoporty.  The  accoanta 
alleged  to  be  dae  were  varlovaly  made  b»* 
tween  tbe  dates  ot  October  0,  1901,  and 
Marcb  24.  1902.  The  bill  alleles  the  execu- 
tion by  Rike  to  Gvnn  of  a  mortgage  dated 
May  19,  1902,  for  $700  on  certain  pn^terty 
described  tbereln,  and  also  alleges  that  tbe 
Indebtedness  waa  flctltloaB,  and  that  It  was 
without  consideration,  and  was  executed  to 
binder,  delay,  and  detrai^  creditors.  That 
on  Febmary  28,  1902,  tbe  said  Bike,  being 
heavily  embaraased,  sold  and  conveyed  to 
one  J<An  Patgma  a  balf  Interest  In  Rlke'a 
saloon  btislneas,  stock,  trade,  and  flxtares; 
tbat  tills  Bale  waa  wholly  wltbont  ciHisldera- 
tlon,  and  that  Falk  claims  the  mortgage  on 
an  undivided  balf  Interest  In  a  steamboat; 
that  tbe  date  and  amount  of  said  mortgage 
complainants  ftre  nnable  to  give.  It  is  fnr^ 
thet  alleged  that  Falk  has  taken  no  control 
or  .management  of  aald  steamer.  The  other 
facts  Buffldently  appear  in  the  opinion. 

Wert  &  Wert,  C.  C.  Harris  and  John  Bys- 
ter,  for  appellants.  B.  W.  Qodbey  and  A.  J. 
Harris,  for  appellees. 

SIMPSON,  J.  This  was  a  blU  filed  by  tbe 
appellees,  who  are  creditors  of  tbe  appellant 
Rike,  to  set  aside  and  declare  fraudulent 
certain  sales  and  mortgages  of  personal 
property  made  by  said  Rike  at  different 
times  to  the  other  appellants  severally. 

Bach  transaction  then  necessarily  stands 
on  Its  own  basis,  and  must  strnd  or  fall 
alone.  It  will  be  noticed  that  the  mortgage 
made  to  Falk  was  made  before  any  of  the 
debts  were  created,  so  that.  In  order  to  set 
aside  that  mortgage  as  fraudulent,  the  bur- 
den reste  np<Hi  the  complainant  to  show  an 
actual  frandnloit  Intent  participated  In  by 
both  mortgagor  and  mOTtgagee.  S  Mayfleld'a 
Dig.  p.  876,  No.  36;  5  MayfleWs  Dig.  p. 
476,  No.  18.  The  cases  of  McDermott  v. 
Bbom,  90  Ala.  258,  7  South.  751,  and  Chris- 
tian &  Graft  Grocery  Co.  t.  Michael  & 
Lyons,  121  Ala.  84,  25  South.  571.  77  Am.  Bt 
Rep.  30,  rest  upon  the  familiar  principle 
that  a  mortgage  of  goods  wbldi  are  to  be 
retetoed  and  used  up  by  the  mortgagor,  aach 
as  a  stock  of  goods,  or  lumber  whlcb  he  la 
constantly  selling,  is  fraudulent  per  se.  On 
tbe  other  band,  ttie  very  essence  of  a  mort- 
gage of  ordinary  property,  is  that  the  prop- 
erty remains  in  tbe  pMsesalon  of  the  mort- 
gagor until  tbe  mortgage  is  foreclosed  bythe 
mortgagee.  In  the  case  of  Howell  t.  Garden, 
99  Ala.  111.  10  South.  646,  the  court  says: 
"Tbe  mere  retention  of  possession  by  tbe 
mortgagor,  or  a  provision  In  the  mortgage 
to  that  effect,  is  not  such  a  reservation  of  a 
boiefit  to  him.  as  invalidates  tbe  Instrument 
against  his  existing  or  subsequent  creditors." 
Upson  V.  Balford,  29  Ala.  188.  And  while 
In  that  case  tbe  mortgage  was  recorded,  in 
another  case  tbla  court  has  held  that  unless 
tbe  mortg^e  is  purposely  withheld  for  the 
purpose  of  cfmcealmmt,  and  to  give  tbe 
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mortgagor  a  false  credit,  tbe  only  effect  of 
It  would  be  to  postpone  It  to  after  acquired 
Hens.  Lehman  Durr  &  Co.  v.  Van  Winkle 
&  Co.,  92  Ala.  443,  450,  8  South.  870.  There 
Is  no  proof  In  the  record  to  show  any  such 
frand  as  the  law  requires  to  Bet  aside  this 
mortgage. 

"To  authorize  a  conTeyance  or  sale  made 
by  a  debtor  to  be  pronounced  frandalent, 
two  things  must  concur.  The  transaction 
must  be  shown  to  be  Infected  with  a  fraud- 
ulent Intent  on  tbe  part  of  the  grantor,  and 
this  must  be  participated  In  by  the  grantee." 
Shealy  &  Finn  v.  Edwards,  75  Ala.  411,  416; 
Howell  T.  Garden,  supra;  3  Mayfleld'a  Dig. 
pp.  876-7,  No.  42.  A  debtor  may  prefer  hla 
creditors  If  the  debt  be  bona  fide,  the  pay- 
ment absolute,  and  the  property  not  mate- 
rially In  excess  of  the  debt  8  Mayfleld's 
Dig.  p.  874,  No.  34.  "The  rule  Is  that  when 
the  payment  of  a  valuable  consideration  Is 
shown,  the  burden  Is  cast  upon  the  com- 
plaining creditor  to  prove  the  existence  of 
a  fraudulent  Intent,  and  that  such  Intent 
was  known  to  the  grantee  of  the  conveyance 
assailed."  Allen  v.  Riddle,  141  Ala.  621, 
626,  37  South.  680;  Morrow  v.  Campbell,  118 
Ala.  330,  339,  340,  24  South.  852. 

Referring  to  the  mwtgage  of  Rlke  to  Ounn 
(May  19,  1902)  the  testtmony  of  Gunn  shows 
that  he  bad  loaned  various  sums  to  the  de- 
fendant Rlke,  from  time  to  time;  that  Rike 
was  running  a  saloon,  also  operating  a 
steamboat  and  barges;  that  the  debt  was 
finally  Pecured  by  the  mortgage  In  good 
faith;  that  he  did  not  know  and  had  no  rea- 
son to  believe  that  Rike  was  embarrassed, 
and  there  Is  no  proof  to  contradict  this,  or 
even  to  show  that  Rike  was  embarrassed  at 
that  time.  On  the  contrary,  his  credit  seems 
to  have  been  good  at  that  time,  as  the  com- 
plainants were  selling  Wm  goods  on  credit 
about  that  time.  Under  the  authorities 
above  cited,  the  court  erred  in  declaring 
this  mortgage  fraudulent. 

With  regard  to  the  saloon  fixtures,  the 
testimony  of  Falk  Is  clear  that  he  bought 
them  and  placed  them  in  the  store  which 
he  rented  to  Rike;  that  Rike  agi-eed  to  pay 
him  J5  i>er  month  as  rent  for  the  fixtures, 
and  did  pay  said  rent,  and  that  he  told  him 
that  whenever  he  wished  to  buy  them  he 
could  do  so  for  $225.  The  receipts  are  pro- 
duced and  identified  corroborating  his  state- 
ment, and  it  is  further  shown  that  when 
Rike  sold  out  bis  business  the  fixtures  re- 
mained, and  his  Buccessor  paid  the  @ame 
rent  The  dlBcrepanclea  In  Hike's  testimony 
are  not  sufficient  to  overturn  Falk's  testi- 
mony. Rlke  testified  that  be  wae  first  In 
partnership  with  Patjens,  then  sold  him  the 
"white  side"  of  the  saloon,  and  these  fixtures 
went  to  him.  Patjens  corroborates  Rlke 
about  purchasing  the  "white  side"  of  the 
saloon  with  the  fixtures,  and  he  was  to  pay 
Falk  the  $225  and  have  the  fixtures. 

In  addition  to  all  this,  we  think  the  evi- 
dence shows  that  tbe  fixtures  belonged  to 


Falk,  and  all  the  other  property  did  not 
amount  to  the  fl.OOO,  which  Rlke  bad  a  ri^t 
to  claim  and  did  dalm  nndor  the  exemp- 
tion laws. 

The  decree  of  tbe  court  Is  reTeraed,  and  a 
decree  will  be  here  rendered  dlBinlwiIng  the 

bin. 

WBAKLET,  C  and  TYSON  axid  SIMP- 
SON, JJ.,  concur. 


GIBSON  V.  WALIiAOBw 

(Supreme  Court  of  Alabama.  April  10.  190& 
Rehearing  Denied  June  80.  1906.) 

L  HUSBANO  ANO  WlFB—SUBETTSHIP  OF  Wnt 
—BUBOEN  OF  PaOOF. 

Where  a  note  and  mortgage  were  Binned 
by  both  husband  and  wife,  the  burden  was  oo 
tbe  wife  to  show  that  the  debt  was  that  of  the 
husband  merely,  and  that  she  executed  tbe 
instruments  only  as  his  surety. 

[Bd.  Note. — For  cases  in  point,  see  vol.  35. 
Cent  Dig.  Husband  and  Wife,  SS  673-676,  SiL] 

2.  EvinsNOB  ~  Pabol  Evideiicb  —  Priiicipal 

ANO  StTBBTT. 

Where  a  note  and  mortgage  were  signrd 
by  a  husband  and  wife,  parol  evidence  ma 
admissible  to  establish  that  she  signed  as  suretj 
only. 

[Bd.  Note. — For  cases  in  point  see  voL  21, 
Gent  Dig.  Bvidence,  S  1964.] 

3.  HnsBAHn  Ann  Wife}— Agbnot  or  Hus- 
band. 

Where  a  lender  of  money  knew  that  a  hu*- 
band  was  the  general  agent  of  his  wife,  tbe 
lender's  declaration  that  li(>  would  not  make  t 
loan  to  tbe  husband,  but  tliat  if  he  would  rxt 
his  wife  to  give  a  moetg&ge  on  her  land  ibe 
lender  would  let  Mm  have  tbe  money,  shonlii 
be  construed  to  mean  that  the  lender  vrould 
let  the  husband  have  the  money  "for  tbe  wif&" 

4.  Same— BviDBKCB. 

In  a  bill  to  foreclose  a  mortgace  on  a  wift's 
land,  evidence  held  to  establish  that  the  wife 
was  a  principal  debtor,  and  not  merely  surety 
for  her  husband. 

Appeal  from  Chancery  Court,  Lawrence 
County;  W.  H.  Simpson,  Chancellor. 

"To  be  offlclally  reported." 

Bill  by  W.  K.  Wallace  against  B.  R.  Gib- 
son. From  a  Judgment  for  plaintlflC,  def^idr 
ant  appeals.  Affirmed. 

W.  T.  Lowe  and  Kirk,  Carmichael  A  Rath- 
er,  for  appellant   D.  O.  Almon,  for  appellee. 

WEAKLBT,  C.  J.  The  bill  was  filed  by 
W.  K.  Wallace  against  E.  R.  Gibson,  a  mar- 
ried woman,  to  foreclose  a  mortgage  execut- 
ed by  her  with  the  consent  and  concurrence 
of  her  husband  upon  her  property.  The 
mortgage  recites  that  she  was  Indebted  to  the 
mortgagee  In  a  certain  sum,  evidenced  by  a 
described  Instrument  of  even  date,  and  this 
instrument,  which  is  exhibited  with  the  bill, 
is  the  note  of  both  husband  and  wife,  her 
signature  being  first  written. 

The  defenses  are  two  in  number:  First 
that  she  executed  the  mortgage  under  the 
duress  of  the  hust>and,  of  which  tbe  mort- 
gagee had  knowledge;  and  second,  thai  >iie 
had  signed  the  note  and  mortgage  as  surety 


Digitized  by 


Google 


Ala.)  OIBSON  T.  WALLACB.  961 


of  the  bnsband  merely.  The  diancellor,  on 
the  evidence  was  of  opinion  she  had  failed 
to  establish  either  defense^  and  decreed  fore- 
closure for  the  amount  of  the  note,  less  a 
small  credit,  and  attorney's  fees.  While 
there  is  evidence  of  general  mistreatment  of 
the  wife  by  the  husband,  we  are  not  reason- 
ably satisfied  that  she  executed  the  mortgage 
under  his  coercion  or  duress;  and  if  she  did, 
there  is  want  of  sufl3clent  evidence  that  the 
mortgagee  either  participated  in  or  was  cog- 
nizant of  It  Walker  t.  Nicrosl.  18S  Ala. 
358,  83  South.  161;  Mohr  T.  Grlffln.  137  Ala. 
4ESe,  34  South.  S78.  The  burden  of  proof 
rests  upon  the  wife  to  show  that  the  debt 
was  that  of  the  husband  merely  and  that  she 
executed  the  Instruments  (the  note  and  mort- 
gage) as  his  surety.  Mohr  v.  Orlffln,  187 
Ala.  456,  34  South.  378;  Lunsford  v.  Harrison, 
131  Ala.  263,  31  South.  24.  The  note  and 
mortgage,  prima  fad^  constltnte  an  indebt- 
edness of  her  own,  although  parol  evldraice 
is  admissible  to  establish  her  suretyship  If 
It  In  reality  existed.  Many  cases  of  the  same 
general  nature  as  this  have  bew  presented  to 
and  decided  by  this  court  The  law  Is 
settled  beyond  further  controversy  and  the 
result  usually  turns  upon  the  facts.  No  two 
cases  are  exactly  alike,  and  hence,  other  de* 
dsions  on  different  facts  and  drcnmstances, 
are  of  little  assistance.  In  reaching  a  correct 
conclusion  In  new  cases  as  they  arise.  The 
question  at  last  is  whether,  notwithstanding 
the  form  of  the  transaction,  the  wife  was  at- 
tempting to  secure  a  debt  entirely  her  hus- 
band's, upon  which  she  was  not  bound  either 
separately  or  Jointly.  We  have  given  the 
evidence  careful  examination.  It  lies  within 
a  small  compass,  and  It  has  not  been  difficult 
to  secure  the  full  consideration  thereof  by 
each  of  the  Judges  who  participate  In  this  de- 
cision. 

The  «>nBideratIon  of  the  note,  secured  by 
the  mortgage  of  January  18,  1896,  now 
sought  to  be  foreclosed,  was  the  surrender 
and  cancellation  of  two  other  notes,  and 
mortgages  of  an  earlier  date,  In  like  man- 
ner duly  executed  by  the  wife  to  the  same 
mortgagee,  her  husband  Joining  therein,  as 
required  by  the  statute,  to  constitute  a  valid 
conveyance.  Attention  must,  therefore,  be  di- 
rected to  the  two  previous  transactions.  At 
the  outset,  an  Important  fact  established  by 
the  undisputed  evidence,  and  In  the  light  of 
which  the  transactions,  and  the  testimony  of 
the  two  parties  must  be  interpreted  should  be 
noted.  The  wife  owned  the  farm,  agricul- 
tural Implements,  and  live  stock;  the  hns- 
tHtnd  owned  nothing,  and  this  fact  was 
known  to  Wallace.  In  1904  a  stock  of  plan- 
tation supplies  was  purchased  by  the  hus- 
band from  the  proceeds  of  cotton  grown  on 
the  wife's  land,  and  with  this  he  conducted, 
In  her  name,  a  small  stcnre.  She  gave  no  per^ 
sonal  attention  to  ber  business  affairs,  their 
managem»t  was  confided  solely  to  the  hus- 
band. According  to  her  evidence,  he  snpos 
Intended  the  making  of  the  crops,  bought 
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all  the  supplies  that  were  not  raised  at  home, 
and  superintended  the  gathering  and  selling 
of  the  crops.  Furthermore,  she  was  accus- 
tomed to  sign  notes  and  mortgages  on  her 
property,  without  question,  when  requested 
by  the  husband,  and  the  money  obtained  up- 
on them  was  delivered  to  him,  and,  as  we 
may  well  prasnme,  for  use  In  employing  lab- 
orers, purchasing  supplies,  including  com 
when  needed,  paying  taxes,  and  otherwise 
meeting  the  demands  of  her  mercantile  and 
planting  operaUons.  In  fact  the  evidence  ee- 
tabllshes  the  use  in  this  way  of  a  portion  of 
the  money  borrowed  upon  each  of  the  pre- 
vious mortgages.  The  death  of  the  husband, 
before  this  bill  was  filed,  prevented  any  evi- 
dence as  to  what  was  done  with  the  remain- 
der. This,  howevo*.  Is  not  Important;  under 
repeated  decisions  of  this  court,  It  Is  no  con- 
cern of  the  lender  to  the  wife  that  she  gives 
the  money  to  her  husband  or  places  It  In 
his  hands  for  disbursement 

We  will  now  consider  the  evidence  as  to 
each  of  the  previous  mortgages,  cancellation 
of  which  formed  the  consideration  of  the  In- 
strument directly  Involved  In  this  case.  In 
respect  of  the  mortgage  of  March  2,  1894, 
there  is  little  room  for  controversy.  Al- 
though there  Is  no  doubt  of  the  fact  that  the 
husband,  in  the  exercise  of  his  authorized 
general  superintendence  of  the  wife's  affairs, 
arranged  the  preliminaries,  and  induced  the 
mortgagee  to  bring  the  money  to  their  farm- 
house together  with  a  prepared  mortgage 
ready  for  execution,  yet  she  well  understood 
the  loan  was  made  to  her,  and  she  admits  the 
money  was  placed  In  her  hands,  with  the 
statement  that  it  was  hers.  The  circum- 
stances attending  the  mortgage  of  January 
18.  1889,  In  tbelr  general  outline,  are  satis- 
factorily shown,  without  material  conflict 
The  note  and  mortgage  were  prepared  by 
the  husband  at  their  home,  some  miles  from 
the  residence  of  the  mortgiigee,  duly  executed 
there  before  a  Justice  of  the  peace,  and  sent 
to  the  mortgagee  by  a  farm  laborw  to  whom 
the  money  was  delivered,  and  who,  after 
paying  out  of  It  the  taxes  of  the  wife  and  her 
son,  carried  the  balance  to  the  home  of  the 
grantors  In  the  mor^ge.  The  evidence  con- 
flicts upon  the  Inquiry  whether  the  money 
was  handed  to  the  husband  or  the  wife  by 
the  messenger,  but,  as  above  stated,  this  Is 
not  important.  If  other  evidence  prores  a 
loan  to  her. 

This  leaves  for  consideration  a  paragraph 
in  the  deposition  of  Wallace,  upon  which 
the  appellant  strongly  relies  to  estahUsh  tbe 
contention  tiiat  the  loan  of  1889  was  made 
to  the  husband  alone.  We  quote  It  literally: 
"Mt&  Gibson  did  not  app^  to  me  In  1888 
to  loan  ber  $270  or  any  other  amount  In 
1888  Jim  Gibson  was  up  here  and  wanted 
to  borrow  some  money.  I  told  him  I  could 
not  loan  it  to  him  as  he  had  nothing  to  se- 
cure It  with.  But  if  he  would  get  his  wife 
to  give  a  mortgage  on  the  land  that  I  would 
let  him  hare  VtB  mon^.  Be  went  away  and 
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the  next  tblng  I  knew  about  tt  Giow  came 
up  with  the  mortgage  Blgned  np  and  got  the 
money.  That  Is  tiw  mortgage  dated  January 
18,  1888  with  which  Crow  also  brong^  a 
letter  from  Olbson  and  Mrs.  GIbB<m  and 
got  the  money.**  The  lettn  which  la  pro- 
duced, algned  by  both,  requttted  that  the 
money  be  sent  them  for  tiie  note  and  mort- 
gage by  the  bearer  Crow,  and  ttaerenpim,  con- 
temporaneously wlA  the  dellrery  of  tfie  In- 
Btruments,  purporting  to  bind  her  and  her 
land,  the  money  was  confided  to  tbelr  author- 
ised agent  aa  requested  by  both,  Lunsford 
T.  Harrison,  181  Ala.  268,  81  South.  In 
the  Ug^t  of  the  general  agency  of  the  hoa- 
band,  and  the  declaration  of  the  mortgagee 
that  be  would  not  make  a  loan  to  the  hus- 
band, we  Interpret  the  mortgagee's  statement 
to  mean  that  be  would  let  bim  have  the  mon- 
ey for  tbe  wife,  and  as  her  representative, 
and  upon  the  faith  of  a  valid  security;  and 
this  Interpretation  Is  supported  by  what  fol- 
lowed to  the  preparation  and  delivery  of  tbe 
mortgage,  tbe  writing  of  tbe  letter  to  the 
mortgagee  and  tbe  use  of  the  money,  at  least 
in  part.  Other  considerations  mlgbt  be  stat- 
ed lending  support  to  our  conclusion,  but  they 
would  unduly  prolong  the  opinion. 

We  have  considered  tbe  legal  evidence  only 
and  all  the  legal  evidence  found  In  the  rec- 
ord; there  Is  no  occasion  to  review  the  rul- 
ings of  the  chancellor,  admitting  or  exclud- 
ing parts  of  the  testimony. 

Tbe  decree  was  correct  and  wUl  be  here 
affirmed. 

Affirmed. 

TTSON.  SIMPSON,  and  ANDBBSON,  JJ.. 
concur. 


COLBT-HINKLBX  CO.  T.  JORDAN. 

(Supreme  Court  (rf  Alabama.  June  12,  1900. 
Behearlag  Denied  June  80,  1806.) 

1.  PABTiTion  —  Pebsonaltt  —  Fbookidiros— 
JuBisnienoN— Courts. 

Code  1896,  S  3161,  providiog  that  any  real 
or  personal  property  held  by  tenants  Id  common 
may  be  divided  among  them  by  the  probate 
court  on  the  petition  of  one  or  more  of  Uiem, 
confers  on  the  probate  Court  Jurisdiction  of  a 
petition  for  tbe  partition  of  personalty  owned 
by  petitioner  and  another  as  tcuants  In  common. 

[Ed.  Note.— For  cases  in  point,  see  vol  88, 
Cent  Dig.  Partition,  |  39.] 

2.  LOQS  AND  LOOGINQ  —  StAKDINO  TiVBEB — 

Sales  —  Pabol  ConTBACTS  —  Rioirrs  Ac- 

QVIBED. 

An  owner  orally  contracted  for  the  sale  of 
standing  timber.  The  contract  authorized  the 
buyer  to  enter  on  the  land  and  cut  the  timber 
and  provided  that  the  timber  cut  should  be 
equally  divided  between  tbe  owner  and  the  buyer. 
Held,  that  the  contract  gave  to  the  buyer  only 
a  license  to  enter  on  the  land  and  cut  the 
timber,  which  license  was  revocable  at  the 
pleasure  of  the  owner,  except  as  to  timber 
which  had  been  cut. 

[Ed.  Note. — For  cHseg  In  point,  see  vol.  83, 
Cent.  Dig.  Logs  and  Logging.  Si  9-13.] 


8.  Teranot  zr  CoiocoR— PnsoRAXTr. 

An  owner  orally  contracted  for  tbe  sale  of 
Btandiiw  timber.  The  contract  provided  that 
the  timber  cnt  by  the  bnyer  should  be  eqnally 
divided  between  bim  and  the  owna.  HM,  that 
tbe  owner  and  the  buyer  were  tenants  in  com- 
mon of  the  timber  cut. 

[Bd.  Note. — For  cases  In  point,  see  voL  45, 
Cent  Dig.  Tenancy  In  Common,  §S  8-11.1 

4,  Loos  Ann  LOOOIRO—CoRTKAOTS  —  OBUaA- 
TIOR  TO  PeBFOUC. 

One  entitled  to  enter  on  tbe  land  of  an- 
other, and  cnt  and  haul  away  standing  timber, 

fiursuant  to  an  oral  contract  giving  bim  only  a 
icense  to  do  so,  revocable  at  the  will  of  the 
owner,  Is  not  liable  as  for  breadi  of  contract  for 
failing  to  go  fwward  with  the  execution  of  the 
contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33. 
Gent.  Dig.  Logs  and  Logging,  Si  9-13.]  , 

Appeal  from  Probate  Oourt.  Marshall 
County;  J.  H.  Carter,  Judge. 

*'To  be  f^dally  reported." 

Petition  by  the  Golby*ffinkiey  Compaiiy 
against  William  O.  Jordan,  for  the  partition 
of  personalty.  From  a  decree  dism toeing 
tbe  petition,  tbe  petitioner  appeals.  Revers- 
ed and  rendered. 

J.  A.  Lnsk,  for  appellant  Street  A  Isbell, 
for  appellee. 

TYSON,  J.  The  petition  in  this  case  was 
exhibited  In  tbe  probate  court  for  tbe  purpose 
of  having  divided  between  tbe  petitioner  and 
the  respond^t  certain  logs  owned  by  them  In 
equal  shares  as  tenants  in  common.  The 
Jurisdiction  of  tbe  court  to  divide  personal 
property  is  Just  as  effectual,  when  properly 
invoked,  as  It  Is  to  partition  real  estate.  Sec- 
tion 3161.  Code  1896. 

There  seems  to  be  no  ^spute  between  tbe 
parties  as  to  their  respective  Interest  or  share 
in  the  logs  sought  to  be  divided.  Tbe  point 
of  difference  between  them  seems  to  be  as 
to  certain  terma  of  tbe  contract  with  respect 
to  tbe  size  of  the  timber  and  the  area  from 
which  It  was  to  be  cut,  and  as  to  which  of 
them  breached  It.  This  contract  was  a  v^al 
one.  The  respondent  was  the  owner  of  tbe 
timber  tromi  which  tbe  logs  were  to  be  cnt 
and  hauled  by  the  petitioner,  and  when  cnt 
and  hauled  they  were  to  be  divided  equally 
between  them.  Tbe  petition  seeks  only  a 
division  of  those  that  have  been  cut  and  not 
a  partition  of  the  standing  timber  which 
has  not  been  converted  into  \9g3  by  felling. 
It  win  scarcely  be  doubted  that.  If  the  effect 
of  this  agreem»it  was  to  Invest  tbe  petition- 
er with  an  interest  in  the  growing  timber. 
It  is  void  because  violative  of  the  statute  of 
frauds,  and,  as  to  the  standing  timber  uncon- 
verted under  it  into  \<tg6.  Is  unenforceable 
by  either  party,  being  merely  an  executory 
one,  as  to  tbe  timber  uncut  But  the  con- 
tract did  not  Invest  tbe  petitioner  with  an 
estate  in  tbe  growing  timber  which  is  a  part 
of  the  land.  It  was  nothing  more  than 
a  license  to  him  by  the  respondent  to  «iter 
upon  tbe  land  of  tbe  latter  to  cut  and  take 
away  tbe  timber,  and  was  revobable  at  pleas- 
ure except  as  to  the  timber  which  had  beea 
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coDTerteA  Into  logs  tinder  It  Blddle 
Brown,  20  Ala.  412,  S6  Am.  t}ee.  202.  Ab 
to  tbe  logs  cat,  the  license  had  become  an 
executed  one  and  was  Irrevocable  (Giles  t. 
SlmondB,  77  Am.  Dec.  878  and  note)  and  vest- 
ed in  the  parties  eqoally  a  title  to  them  as 
tenants  in  common.  As  to  the  timber  still 
standing,  the  license,  being  revocable  at  the 
pleasure  of  the  owner  of  it,  is  unenforceable 
b7  him  as  against  the  petitioner,  the  licensee. 
For  clearly  the  petitioner  cannot  be  held  lia- 
ble for  Its  failure  to  go  forward  with  the 
execution  of  the  contract  when  the  other 
party  to  It  is  not  legally  twund  to  perform 
it,  and  therefore  cannot  be  made  liable  for 
hl8  breach  of  it  or  be  made  to  specifically 
perform  it  It  Is  upon  this  principle  that 
a  purchaser  may  recover  badi  purchase 
mon^  paid  for  land  when  the  contract  of 
purchase  is  violative  of  the  statute  of  frauds. 
Xelson  V.  Shelby  Mfg.  A  Imp.  Co.,  96  Ala. 
515,  11  South.  695,  38  Am.  St  Rep.  116. 
This  being  true,  the  defense  attempted  to  be 
Invoked  against  the  relief  here  sought,  that 
petitioner  violated  the  contract  in  certain 
respects  alleged  in  the  answer  of  respondent. 
Is  of  no  avail,  and  conceding  that  tbe  evidence 
supports  this  attempted  defense,  this  will 
not  defeat  the  petitioner's  right  to  the  relief 
sought. 

Tbe  decree  dismissing  the  petition  will  be 
reversed  and  one  will  be  here  rendered  grant- 
ing the  relief  sought  by  it  with  directions  to 
the  judge  of  probate,  who  tried  the  case,  to 
enter  an  order  appointing  commissioners  In 
conformity  wltb  section  8166  of  tbe  Code  of 
1806. 

Beveraed  and  rendered. 

WEAKLB7,  C.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.»  concur. 


HOLAND  T.  STATU 
(Supreme  Court  of  Alabama.    June  80,  1906.) 

1.  Cbiuinal  I1A.W— Aftidavit  —  Misokuban- 
OB&— Wbonofitl  Sals  or  Liquobs. 

The  clerk  of  tbe  ciienit  coart  and  ex.  ott^ 
do  clerk  of  tbe  county  court  of  Shelby  coonty 
has  authority  to  take  the  affidavit  of  the  pros- 
ecutor in  a  prosecution  for  violation  of  the 
liquor  law  as  provided  by  Acts  1896-97,  p.  124, 
A  3,  regulating  the  trial  of  misdemeanors  in 
Shelby  county. 

2.  Samid — Lost  AmnAvir— Substitution. 

Where  an  affidavit,  on  whicli  a  prosecution 
for  the  illegal  sale  of  liquors  was  based,  was 
;ost,  the  county  court  had  power  to  allow  a 
lubstitution  thereof. 

fEd.  Note. — ^For  cases  In  point,  see  vol.  14, 
>iit.  Dig.  Criminal  Law.  68  626,  527.] 

(.  Same— Teial— Wabbant. 

Where  accased  was  properly  before  the 
fourt,  it  was  immaterial  to  tne  court's  power 
o  try  bim  that  several  terms  of  court  had 
lapsed  since  the  Issuance  of  the  warrant  and 
hat  the  warrant  was  functus  officio. 

fKd.  Note. — For  cases  in  point,  see  voL  14, 
riMit.  Dig.  Crhnhisl  Law,  U  192-19B.] 


Appeal  from  Shelby  County  Ootnrti  A.  P. 
Longshore,  Judge. 

"To  be  officially  rq^rted.** 

Will  Boland  was  ooavlcted  of  Mllliw  IIqiim 
without  a  license,  and  be  ai^eals.  Affirmed. 

McMillan  &  Haynea,  for  appellant  Maasey 
Wilson,  Att7.  Gen.,  for  tbe  State. 

DENSON,  J.  This  prosecution  was  com- 
menced in  the  county  court  of  Shelby  county 
by  affidavit  made  by  Dave  Harper  t)efore  3.  P. 
Pearson,  clerk  of  the  circuit  court,  and  ex 
officio  clerk  of  the  county  court  of  Shelby 
coimty  In  which  tbe  defendant  was  charged 
with  the  offense  of  selling  vinous,  spirituous, 
or  malt  liquors  without  a  license  and  contrary 
to  law.  The  authority  of  tbe  clerk  to  take  the 
affidavit  exists  under  the  third  section  of  the 
act  to  regulate  tbe  trial  of  misdemeanors  In 
Shelby  county,  approved  December  9,  1896, 
Acts  1896-97,  p.  124.  The  case  was  tried 
before  the  Judge  without  a  Jury,  and  tbe  ap- 
peal ts  prosecuted  from  the  Judgment  of  the 
court  convicting  the  defendant  Acts  189fK 
97,  p.  123. 

At  the  trial,  and  when  the  case  was  called, 
the  solicitor  made  known  to  the  court  that 
tbe  affidavit  was  lost,  and  motion  to  substi- 
tute a  copy  of  the  affidavit  for  the  original 
was  granted  by  tbe  court  To  the  motion  to 
substitute  a  demurrer  was  overruled.  The 
demurrer  proceeds  upon  the  theory  that  the 
court  was  without  authority  to  substitute  a 
lost  affidavit  In  a  criminal  case.  It  was  held 
in  Oanway'8  Case  by  a  divided  court  that 
a  lost  indictment  could  not  be  substituted. 
Tbe  court  there  recognized  the  right  inherent 
In  tbe  court  to  substltate  any  part  of  tbe 
record  which  fias  been  lost  or  destn^ed  la 
dvll  cases,  but  held  that  tbe  rule  did  not  ap- 
ply to  Indictments,  The  conclusion  there 
reached  was  based  principally  upon  the  prop- 
oeltlon  that  the  statutes  of  Jeofails  and 
amendments,  wldcb.  In  general  terms,  au- 
thorize corrections  and  amendmalts  In  pro- 
cess and  pleadings,  did  not  apply  to  Indict- 
ments. Ganaw^'s  Case,  22  Ala.  772.  That 
case  was  tried  at  the  February  term,  1852, 
of  tbe  city  court  of  Mobile,  and  presumably 
before  the  adoptlcm  of  the  Code  of  18(%  as 
no  notice  was  taken  in  tbe  opinion  of  tbe 
court  of  tbe  statute  providing  for  the  sub- 
stltntton  of  lost  Indictments  which  Is  section 
8627  of  tbe  Code  of  18G2,  section  4919  of  tbe 
Code  of  1896 ;  Bradford's  Case,  64  Ala.  23U. 

The  contention  of  the  defendant  appellant 
here,  la  that  tbe  statute  wltb  respect  to  tbe 
substitution  of  a  lost  Indictment  has  no  appli- 
cation to  affidavits,  and  this  contention  may 
be  conceded  on  ibt  maxim,  'Inclnslo  unios 
est  exduslo  altertus.**  But  this  court  baa  ex- 
pressly held  that  an  affidavit  upon  which  a 
criminal  prosecution  is  based,  like  an  infor- 
mation at  common  law.  Is  amendable  at  tbe 
Instance  of  the  state,  and  without  tbe  consent 
or  even  against  the  objection  of  the  defend- 
ant   Slmpson^s  Case,  111  Ala.  6,  20  South. 
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672;  OandT*!  Oue,  81  Ala.  88^  1  Sontb.  88u 
So  It  wonld  nail,  that  the  ttaeoir  v^oa  which 
the  majority  (Vlniom  In  th«  Oanawaj  Gaae 
proceeded  does  not  obtain  In  tiw  caae  at  bar. 
We  are  aatlafled  that  It  la  vithln  the  In- 
hereit  power  of  the  connly  court  to  allow 
the  aubstltntion  of  a  loat  affidavit,  and  that 
there  Is  no  error  tai  the  actkm  of  the  court  In 
anbatltntliig  the  affidavit  In  thla  caae.  Brad- 
ford's Oase.  S4  Ala.  280.  It  can  make  no  dif- 
ference,  so  far  as  the  trial  Is  concerned, 
whether  the  warrant  was  functus  offldo  or 
no^  the  purpose  of  Issuing  the  warrant  was 
to  get  the  defendant  before  the  court,  he  was 
preaent,  and  the  trial  could  properly  proceed 
without  regard  to  the  fact  that  aeveral  tsrma 
of  ttie  court  had  elapsed  slnoe  the  tasnance 
of  the  warrant  The  afBdavlt  was  the  paper 
upon  which  the  trial  was  had,  it  was  that 
which  afforded  the  dtfendant  lnformatl<m  as 
to  the  charge  made  against  him.  There  la  no 
merit  in  the  Insistence  that  the  court  erred 
In  denying  the  motion  to  quash  the  warrant. 
Murpl^s  Case,  65  Ala.  252;  Glayton'a  Case, 
122  Ala.  91.  26  South.  118. 

The  witnesses  were  examined  ore  tonus, 
and  we  do  not  ted  that  we  would  be  warrant* 
ed  In  dlstnAIng  the  conclusion  reached  by  the 
court  as  to  tike  defendant's  guilt  Woodrow 
T.  Hawrlng,  106  Ala.  240,  16  South.  72a 

There  Is  no  wror.  and  the  Judgmoit  la 
affirmed. 

Affirmed. 

WBAKLBT,  a  J.,  and  HABALBON  and 
SIMPSON,  JJ.,  eoncnr. 


SOUTHERN  BY.  OO.  r.  PATTERSON. 

(Supreme  Court  of  Alabama.    Jane  6,  1906. 
Rehearing  Denied  June  90,  1906.) 

Gabbisbs— Durr  to  Paaaon  Axdihg  Pasbik- 

OEB  TO  BOABD  TBAIH. 

Where  one  boards  a  train  solely  tor  the 
purpose  of  amisting  an  old  ladj,  nearly  blind, 
at  ner  request,  to  take  passage  on  it,  before 
doing  so  having  approached  the  conductor,  and 
told  hhn  of  her  condition  and  need  of  assistance, 
and  been  requested  by  him  to  render  snch 
assistance,  so  that  the  conductor  is  bound  to 
know  of  his  Intention  to  alight  before  the  train 
starts,  it  Is  the  duty  of  the  conductor  to  give 
him  a  reasonable  time  to  alight  before  starting 
the  train ;  and  not  having  done  ao,  and  audi  per- 
son having  In  consegnence  been  injured  En  alight- 
ing, without  any  contributory  negligence,  alter 
the  starting  of  the  train,  the  carrier  Is  liable 
therefor. 

[Od.  Note. — Tm  cases  In  point  see  toL  9, 
Cent.  Dig.  Carriers,  |  1242.] 

Appeal  from  (^ult  Court;  JaiAaon  Oonn- 
ty;   W.  W.  Haralson,  Judg& 

"To  be  officially  reported." 

Action  by  8.  J.  Pattersm  against  the 
Southern  Railway  Company.  Ju^ment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

Humes  ft  Speake,  for  appellant  J.  A.  BU- 
hro,  for  appellee. 

TT80N,  J.  The  plaintiff  recelnd  his  In- 
Jurlea  from  a  fall  caused  by  stepping  from  cm 


of  tha  dsfendantfa  passenger  trains  irtille 
moving.  It  was  shown  both  by  the  awramas 
of  the  complaint  and  his  testimony  that  be 
had  boarded  the  train  for  the  purpose  solely 
of  assisting  an  oldlady.who  was  nearly  blin), 
at  her  Instance  and  request  to  take  passage 
upon  It ;  and  before  he  oould  locate  her  In  s 
seat  the  train  began  to  move  out  of  the  stt- 
tlon.  According  to  the  avrameaitv  of  tbe  com- 
plaint and  his  testimony,  he  had  told  the 
ccmductor  In  charge  of  the  train,  btf oie 
boarding  it  of  tiie  old  lady's  condition  aad 
of  her  need  of  assistance  to  get  upon  the 
train,  and  to  secure  a  seat  and  was  request- 
ed by  that  officer  to  pwform  that  smle& 
It  la  undoubtedly  the  law  that  **a  cairla 
owes  a  duly  to  persma  who  come  vpoa  a 
train  accompanying  passengoa,  with  the  to- 
tention  of  getting  off  before  ttte  train  starti 
or  for  the  purpoee  of  meeting  pasaengers  who 
are  about  to  allf^t  And  espedally  is  tbm 
such  a  duty  when  tbe  passenger  reqalres  as- 
sistance which  the  servants  of  the  cazxtar 
do  not  undertake  to  renter.   Bi^  U  the 
servants  of  the  carrier  have  no  notiee  or 
knowledge  of  the  Intentim  of  cme  thus  coat 
Ing  on  board  to  get  ctf  before  ttie  starting  of 
the  train,  they  owe  him  no  addltimial  duty 
aa  to  affording  him  an  opportunity  to  safely 
alight**  6  Cyc;  jf.  016w  But  whwe  ttw  con- 
ductor of  the  train  knows  or  slwald  ban 
known  that  the  only  purpose  of  tlu  person 
aaalstlDg  a  paasenger,  needing  asidatance  to 
board  0ie  train,  la  to  assist  the  paseengtt  to 
a  seat  he  Is  boimd  to  give  snch  person  a 
reasauMe  opportunity  to  allgfat  bef&re  atar^ 
ing  it  And  It.  after  the  train  la  started, 
the  person  alights  from  It  and  is  Injured, 
and  bto  act  of  alighting  la  not  mtOer  aodli 
circumstances  as  to  make  him  guilty  of  con- 
tributory negligence,  he  la  imaiMSthMiahly 
uitltled  to  recover  the  touages  sofltted  ^ 
him.  L.  &  N.  B.  B.  Oo.  T.  Omnk,  110  Ind 
M2,  21  N.  B.  81,  12  Am.  8t  VLep.  448; 
Galloway  v.  &.  B.  X.  ft  P.  Bj.  Co.,  87  Iowa, 
4B8,  64  N.  W.  447;  BvansvUle  ft  T.  H.  B. 
Co.  v.  Athon  and.  AppO  88  N.  B.  409,  61  Am. 
St  Rep.  803;  Wood  on  Ballroads.  f  908, 
p.  1297,  and  note  2;  2  Bedfleld  on  tbe  I^w 
of  Railways,  p^  280  ;  4  ElUott  on  Ballzoada. 
I  1678,  p.  24S8;  note  28  Am.  8t        pt  51 
Mr.  Elliott  in  bis  wortc  dfod  above  says: 
**There  Is  some  divmlty  ot  opinl<m  as  to 
whether  <me  wlio  enters  a  train  for  the  pur- 
pose of  assisting  a  passenger  is  to  be  regard- 
ed aa  a  passenger,  and  there  are  cases  which 
seem  to  hold  that  such  a  persm  is  a  pusen- 
ger.  We  are  onable  to  aasent  to  this  doctrine 
as  broadly  held  by  some  of  the  casea,  foe  St 
seems  to  us  tliat  the  extraordinary  duty  of 
a  carrlw  to  a  passengw,  la  not  as  a  geaerat 
rule,  owing  to  such  a  perscm,  although  we 
have  no  doubt  that  the  railroad  company 
owes  to  him  the  dutr  ot  ttraclsing  ordinary 
or  measurable  care.  There  may  probably 
be  caaes  where  a  person  assists  a  paaaeaga: 
on  a  train,  as,  for  iTHttw"*^  where  the  pas- 
senger is  ill,  feeble^  too  young  to  care  tbr 
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blBuelf  CHT  tile  like,  when  it  la  proper  to  bold 
that  the  person  needlnff  tiie  anlstance  Is  a 
PBBsenger,  bat  where  there  Is  no  reason  tor 
rendering  assistance  the  person  giving  It  can- 
not^ as  we  bellere,  be  regarded  as  a  passen- 
ger." We  think  the  dlstinctfon  here  pointed 
out  by  the  learned  author  is  well  taken.  The 
illustration  given  by  bfm  of  the  condition  of 
the  person  taking  passage  rendering  tt  neces- 
sary to  have  an  assistant  to  help  falm  safely 
boud  or  get  off  the  train,  brings  aoch  an  as- 
sistant, rendering  the  requisite  serrlce^  with- 
in Htm  category  with  respect  to  the  duty 
owing  by  the  carrier  of  a  puBSonger,  and 
where  Injury  Is  suffered  by  such  an  asadstant 
at  the  hands  of  the  carrier  In  pwfbrmlng 
the  sonrtee  aasnmed  blm,  wbetber  assum- 
ed at  tlie  Instance  of  tlie  passenger  or  the 
■errant  of  the  carrier  whose  du^  it  was  to 
render  It,  In  the  absence  of  all  explanation, 
the  law  presumes  it  was  the  result  of  the 
carrlor's  ftinlt;  and  casts  upon  the  latter  tbe 
burden  of  OTortumlng  the  presnmptlon,  or 
of  showing  that  diligence  and  a  careful  ob- 
aerrance  of  duty  could  not  have  prevented 
tba  Injury. 

We  fuUy  concur  In  the  view  that  the  duty 
of  tbe  conductor  not  to  start  the  train  never 
arose  In  tills  case  unless  he  knew  or  ought 
to  have  known  that  the  plaintiff's  sole  pur- 
pose In  going  on  it  was  to  assist  the  lady 
to  a  seat.  But  we  think  the  circumstances 
shown  were  such  as  to  afford  tbe  reasonable 
Inferrace  that  he  did  know  or  ought  to  have 
known  that  plaintiff  boarded  the  train  solely 
for  that  purpose.  It  Is  reasonable  to  sapposo 
tliat  idalntlff  would  not  have  approached 
him,  and  made  known  the  Infirmity  of  the 
old  woman  If  he  intended  to  take  passage 
himself.  Had  he  Intended  to  do  so  It  is  more 
than  probable  he  would  have  assisted  the 
womin  to  board  the  train  and  to  a  seat 
without  making  known  her  condition  and 
need  of  assistance  to  that  servant  of  the  de- 
fendant Ll  &  N.  R.  B.  Co.  V.  Omnk,  supra ; 
Galloway  v.  O.,  R.  I.  &  P.  By.  Co.,  supra. 

Nor  can  It  be  affirmed,  as  a  matter  of  law, 
that  plaintiff's  alighting  from  the  train, 
while  moving,  under  the  circumstances  shown, 
was  an  act  of  negligence  which  would  defeat 
his  recovery.  Whether  it  was  or  not  was  a 
question  for  the  Jury.  Central  Rail  &  Bank- 
ing Co.  T.  Miles,  88  Ala.  256.  6  South.  606; 
North  B'ham  St  Ry.  v.  Calderwood,  89 
Ala.  247,  7  South.  360,  18  Am.  St  Rep.  105 ; 
Montgomery  &  Eufaula  R.  B.  Co.  v.  Stewart, 
91  Ala.  421,  424,  8  South.  708;  Watktns  v. 
Birmingham  Ry.  &  Blec.  Co.,  120  Ala.  147. 
162,  24  South.  892.  43  L.  R.  A.  297,  and 
authorities  there  cited.  There  was  clearly 
no  duty  on  plaintiff  to  request  the  conductor 
to  stop  the  train,  after  It  started,  for  him 
to  alight  Miles'  Case,  supra.  He  had  the 
right  to  get  off,  and  tt  injured  in  doing  so 
be  may  recover  If  the  conductor  knew  or 
ought  to  have  known  what  his  purpose  was 
In  boarding  it  there  being  no  dispute  but 
tbat  he  was  dillcent  In  the  service  he  was 


rendning,  and  In  getting  off  be  did  no  more 
than  a  prodoit  and  carefol  man  would  hava 
dcmsw  And  tbe  breach  (tf  dniy  owing  to 
him  by  the  conductor  In  starting  the  train 
without  giving  him  a  reason^Ie  opportunity 
to  alight  was  clearly  tbe  proximate  cause 
ot  his  injury.  Just  as  much  so  as  was  the 
breach  of  duty  the  proxlmatie  cause  of  the 
Injury  recovered  for  in  tbe  case  of  Oentral 
B.  B.  ft  T*<<itfci«g  Ca  T.  Miles  and  other  cases 
cited  by  us  ctf  a  similar  nature.  We  need 
only  apply  these  prlndples  to  tlie  points  in- 
sisted cm  Cor  a  reversal  In  hriet  of  appel- 
lant's counsel,  exc^  as  to  charge  8,  to  see 
tbat  none  of  them  are  well  taken. 

Charge  8  was  calculated  to  mialead  tbe 
Jury  to  the  o(Hiclusi<m  tbat  tlio  condnctw 
must  have  had  express  notice  that  plain- 
tiff was  not  a  passenger,  w  did  not  Intend 
to  remain  on  tbe  train. 

Affirmed. 

W&AKLET,  a  J.,  and  SIMPSON  and 
ANDBBSON,  JJi.,  coocnr. 


WBSTBBN  UNION  TELBGBAPH  Oa  T. 
LONG. 

(Bnprsme  Court  of  Alabama.    May  8,  1906.) 

1.  Telbqbaphs  ano  TiLBPnoinft— Failubs  to 
DauvEB  MasBAGi  —  Dahaokb  —  MnrrAii 
Arovibh. 

Plaintiff  sent  his  uncle  by  marriage  a  tele- 
nam — "My  baby  is  dead,  phone  Mr.  G.  and  also 
L.  I  will  be  at  your  place  tonight — Meet  as 
with  conveyance."  The  company  failed  to  deliv- 
er the  message,  and  plaintiff,  on  arrival,  found 
no  (me  to  meet  or  assist  him,  and  heaid  that 
no  one  had  been  apprised  of  the  death  and  no 
arrangements  made  for  the  foneral.  Held, 
tbat  though  the  sendee  was  not  within  the  de- 
gree of  kinship,  so  that  his  absence  alme  fur- 
nished a  right  to  recovn  for  mental  uignUi, 
plaintiff  was  mtltled  to  recover  for  the  same  aa 
proximately  reeolting  from  tbe  nondelivery  in 
view  of  the  drcamatances. 

[Ed.  Note. — VoT  cases  In  poiut,  see  vcA.  46. 
Cent  Dig.  Tel^raphs  and  Tel^biDnea,  H 
70.] 

2.  SaUX— EXOESBIVB  DAHAOSa. 

A  verdict  for  $500  was  not  ezceasive. 
[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
CenL  Dig.  Tel^raphs  and  lUepbones,  (  74.] 

S,  EVIDCnOI— ADUIBBIBILITT-^TBBniCOIffT  AS 

TO  MoTivs  or  Wrrnass. 

In  an  action  against  a  telegraph  company 
for  nondelivery  of  a  message,  a  question  to  the 
sendee's  brother  to  whom  the  message  was  de- 
livered as  to  why  he  did  not  slve  the  telegram 
to  his  brother  was  objectionable,  as  seddug  to 
bring  out  the  nncommnnlcated  reason  or  motive 
of  the  witness. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence^  I  440.] 

Appeal  from  Circuit  Court,  Dekalb  Onin- 
ty;  J.  A.  BUbro,  Special  Judge. 

"To  be  officially  reported." 

Action  by  J.  W.  Long  against  tbe  West- 
em  Unlm  Telegraph  Company.  Frtmi  a 
Judgment  In  favor  of  plaintiff,  defoidant 
appeals.  Affirmed. 
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This  W8B  an  actioD  for  fallore  to  trans- 
mit and  deliver  tlie  telegram  set  out  In  the 
opinion.  The  assignments  of  error  were  as 
follows:  (1)  The  court  erred  in  overruling 
donurrers  to  tbe  stxtb  count  of  the  com- 
plaint (2)  In  orermllng  demurrers  to  the 
second  count  of  the  complaint  <8)  In  over- 
ruling demurrers  to  the  eighth  count  (4) 
In  overrulfng  the  objection  to  the  question 
propounded  to  the  plaintiff  on  direct  exam- 
ination: "Now  bow  long  was  It  after  you 
arrived  at  CollInsvUIe  before  yon  got  the 
body  removed  to  your  uncle's  bouse?"  (S) 
In  overruling  appellant's  objection  to  the 
following  question  asked  the  plaintiff  on 
bis  direct  examination :  "Was  there  any  de- 
lay about  the  burial  of  your  child?"  (11) 
In  refusing  at  the  request  of  the  defendant 
to  give  written  charge  B.  (12)  In  refusing 
to  give  written  cha^e  6.  (13)  In  refusing 
to  give  written  charge  7.  (14)  In  refusing 
to  give  written  charge  8.  (15)  In  refusing 
to  give  written  charge  9.  (17)  In  refusing 
to  give  written  cbai^  11.  (18)  In  refusing 
to  give  written  charge  12.  The  counts  on 
which  the  case  was  tried  are  In  the  following 
language:  "Count  6.  Plaintiff  claims  of  the 
defendant  the  sum  of  f 1,999.90  damages  for 
that,  at,  to  wit  9  o'clock  In  the  morning,  and 
on.  to  wit,  the  17th  day  of  November,  plain- 
tiff delivered  to  defendant,  which  was  en- 
gaged in  the  business  of  transmitting  for 
hire  by  means  of  electricity  from  Birming- 
ham to  Colllnsville,  Ala.,  tel^ams  or  tele- 
graphic meesaJces,  at  Birmingham,  on  a  blank 
furnished  by  defendant  a  telegram  addreeeed 
to  Pleas  Keener  at  Colllnsville,  Ala.,  paying 
for  the  transmission  and  delivery  thereof, 
the  sum  of,  to  wit,  7S  cents.  Said  defendant 
received  said  message  and  said  compensa- 
tion, agreeing  thereby  to  transmit  and  deliver 
the  said  message  to  said  Pleas  Keener,  and 
which  said  message  was  In  words  and 
figures,  except  the  printed  matter  thereon 
which  was  placed  there  by  defendant  as  fol- 
lows: [Here  follows  message  aa  set  out 
In  the  opinion.]  And  the  plaintiff  avers  that 
the  defendant  failed  to  transmit  and  deliver 
said  tel^am  as  It  undertook  to  do,  and 
that  by  reason  of  said  failure,  plaintiff  was 
com[>elIed  to  receive  the  body  of  his  chlla 
from  the  carrier  which  brought  It  from  Birm- 
ingham to  Colllnsville,  and  deliver  it  Into 
the  hands  of  strangers  while  he  went  In 
search  of  In  the  nighttime,  and  through  the 
rain  the  means  to  convey  said  body  to  the 
house  of  his  relative  and  friend,  the  said 
Fleas  Keener;  that  be  was  compelled  to  post 
pone  the  burial  of  his  child  for  a  long  time, 
to  wit  one  day;  that  he  was  deprived  In 
the  hour  and  time  of  his  arrival  at  Colllns- 
ville with  the  remains  of  bis  dead  child  ot 
the  comfort  consolation,  and  asslstonce  of 
bis  near  relative  and  friend,  suffering  thereby 
great  Inconvenience  and  also  great  mentai 
patn  and  anguish  for  all  of  which  be  sues. 
Count  7.  Plaintiff  adopts  all  of  the  sixth 
count  down  to  and  Including  the  telegram, 


and  adds  thereto  u  follows:  PlalntUf  aven 
that  defendant  failed  to  deliver  said  te)^ 
gram  to  the  said  Keener,  whereby  pUOntil 
was  compelled  to  receive  tbe  body  of  hit 
dead  child,  and  deliver  It  Into  the  hands 
strangers,  while  he,  in  the  nlghttiine,  and 
through  the  rain,  went  In  search  of  means 
to  remove  said  body  to  the  rraldence  of  bii 
near  kinsman,  Pleas  Keener,  catising  blm  to 
suffer  great  grief  and  mental  pahi  and 
anguish,  wherefore  be  sues.  Count  8.  PlalE- 
tiff  adopts  all  of  the  sixth  count  down  to 
and  including  the  telegram,  and  adds  tbereio 
as  follows:  Plaintiff  avers  that  one  of  the 
purposes  In  view  In  sending  said  tdegr.".u 
was  to  notify  the  said  Pleas  Ke«ier,  wb? 
was  a  near  relative  of  his  and  his  deceased 
child  of  the  misfortune  which  has  befallea 
him,  and  to  secure  at  the  time  of  his  ar- 
rival in  Colllnsville  with  the  body  of  his  said 
child  the  comfort,  consolation  and  anlstuwe 
of  said  relative,  and  to  secure  the  mean? 
of  Immediately  removing  said  body  to  t 
place  where  it  could  be  boused  and  cared 
for  during  tbe  night ;  that  said  message  ad- 
vised said  defendant  of  this  porpoae.  Plain- 
tiff further  avers  that  the  defendant  wholly 
failed  to  ddiw  said  telegram  to  sals 
Keener,  whereby  his  purpose  was  thwarted. 
He  was  caused  to  arrtre  at  ColUnsvlUe  in 
the  nighttime,  and  was  deprived  contrary  of 
bis  expectations  of  tbe  presence,  oomfSort;  odd- 
solatlon  and  assistance  wbldi  would  have 
been  rendered,  and  extended  to  blm  by  hli 
relative  said  Keener,  thereby  addins  grest^ 
to  the  mental  pain,  affllcttcm,  and  anguish  be 
was  already  suffwing,  hence  this  suit. 

'The  defoidant  demurred  to  tbe  above 
counts.  (1)  IW  that  there  a  misjoinder 
of  action  in  said  complaint  In  that  plain- 
tiff has  Joined  an  action  ex  contractu  with 
actions  ex  delicto.  (2)  For  that  tbe  sevoitb 
and  eighth  counts  of  said  complaint  are 
actions  ex  delicto,  which  are  Improperly  Join- 
ed with  action  ex  contractu.  And  to  the 
sixth,  seventli,  and  eighth  count,  the  defend- 
ant assigned  separately  and  severally  tbe 
following  grounds  of  demurrer :  (1)  Said 
count  seeks  to  recover  damages  for  mental 
pain  and  anguish,  and  fails  to  state  farts 
which  would  authorize  the  recovery  of  dam- 
ages for  such  mental  pain  and  anguish.  {2t 
The  damages  claimed  therein  and  th«eby 
are  too  remote  and  speculative.  (3)  For  that 
the  pain  or  angulsb  which  the  plaintiff  suf- 
fered was  caused  by  the  failure  of  Pleas 
Keener  to  meet  him  at  the  depot  with  a  con- 
veyance, and  the  failure  of  said  Keener  to 
so  meet  him  was  not  the  proximate  conse- 
quence of  the  failure  to  deliver  the  telegram. 

(4)  For  that  there  can  be  no  recovery  tav 
mental  pain  and  anguish  under  said  count 

(5)  It  does  not  appear  therefrom  that  had 
said  telegram  been  delivered  to  said  Pleas 
Keener,  that  he,  tbe  said  Keener  would  have 
met  plaintiff  at  said  train  with  a  conveyance. 

(6)  For  that  tbe  avermmts  of  said  count  are 
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vague.  Indefinite,  and  nnceitaln.  (7)  For 
tbat  it  doM  not  appear  with  anfflcimt  cotaln- 
ty  what  relation  the  aaid  Keener,  and 
■aid  Orem,  and  the  aald  Lome  bore  to  plaln- 
tifl.  (8)  Said  count  avera  bnt  the  conclo- 
Blona  of  the  pleader.  (9)  For  that  It  does 
not  appear  ther^tom  that  the  Injury  com- 
plained of  and  the  damage  Buffered  by  plain- 
tur  was  tSie  pToldmate  coneequence  of  the 
negligence  alleged.  (10)  For  that  it  appears 
thwefrom  that  the  damagea  anjETiered  by 
plaintiff  were  not  the  proximate  oonaeqnence 
of  the  negligence  complained  of.  Tlnse  de- 
mnrrera  were  overroled.  The  facta  of  the 
caae  are  anfflcioitly  aet  out  In  the  tqidnion. 

The  defendant  requested  tte  following 
written  charges  which  woe  rtfnaed:  "(6) 
If  you  bellere  the  evldaice  you  cannot  as- 
sess more  than  nominal  damagea  In  tavor  of 
plaintiff.  W  I  charge  yon  ttiat  the  plain- 
tiff In  thla  caae  can  recorar  only  the  amount 
paid  by  him  for  the  trannalBslon  and  de- 
livery of  the  message.  (7)  I  charge  yon  that 
the  plaintiff  In  thla  case  is  not  entitled  to 
recorer  damages  for  mental  pain  or  anguish 
which  may  have  been  snflered  him.  (8) 
If  you  believe  the  evidence  yon  cannot  as- 
sess any  damages  In  plaintiff's  ftivor  <»  ac- 
count of  moital  pain  or  anguish  wUcb  you 
may  believe  from  the  evidence  was  suffered 
by  him.  (0)  I  'charge  you  that  yon  cannot 
assess  In  favor  of  plaintiff  any  damages  for 
mental  pain  or  anguish  suffered  bj  plaintiff 
for  and  on  account  of  the  failure  of  Pleaa 
Keener  to  meet  plaintiff  at  the  d^t  at 
Colllnsvllle  upon  the  arrival  of  the  train 
there.  (10)  I  charge  you  tbat  yon  cannot  as- 
sess damages  In  favor  of  plaintiff  tor  any 
mental  distress  which  yon  may  believe  plain- 
tiff suffered  for  and  on  account  of  any  con- 
solation that  the  presence  of  Pleas  Keener  at 
the  station  upon  the  arrival  of  the  train  there 
may  have  been  to  the  plaintiff.  (11)  I  charge 
you  tbat  the  failure  of  the  sendee  of  the  mes- 
sage Pleas  Keener,  to  meet  plaintiff  upon  the 
arrival  of  the  train  at  OoUlnsvllle  was  not 
the  proximate  result  of  the  alleged  failure  to 
deliver  the  said  telegram  to  the  said  Pleas 
Keener.  (12)  t  cbaif^  you  that  yon  cannot 
assess  any  damagea  in  favor  of  plaintiff  for 
and  on  account  of  any  mental  distress  he 
may  have  suffered  on  account  of  the  fact — 
if  under  the  evidence  yon  believe  It  to  be  a 
fact— that  he  had  to  leave  the  body  of  his 
child  In  the  bands  of  strangers  while  he  went 
In  search  of  means  to  remove  the  body  of 
the  child  from  the  station.  (13)  I  charge  you 
that  the  delay  in  the  burial  of  plaintttTB 
child.  If  you  believe  from  the  evidence  that 
there  waa  a  delay  in  the  burial,  was  not  prox- 
imately caused  by  the  alleged  failure  to  de- 
liver the  telegram  to  said  Keener.  (14)  I 
charge  yon  that  yon  cannot  assess  in  favor 
of  plalntlfl  any  damage  for  mental  pain 
and  anguish  which  you  believe  were  suffered 
by  him  for  and  ca  account  of  any  delay  tn 
the  burial  of  his  child,  even  though  you  may 


believe  from  the  evidence  tbat  the  burial 
of  said  child  was  delayed." 

Isane  waa  Joined  on  the  plea  of  the  gm- 
eral  Issue,  and  there  was  verdict  and  ivttg- 
ment  for  pliflnttfl  In  the  anm  of  fSOO. 

George  H.  Fearons  and  Campbell  &  Walkei, 
for  appellant  Hickman  &  Hamll  and  John 
T.  Davis,  for  ^pellee. 

ANDERSON,  J.  Thla  was  an  action 
brought  by  the  plaintiff  Long,  for  a  failure  by 
the  defendant  to  deliver  a  telegram  sent  by 
him  as  follows,  to  wit:  "Mr.  Pleas  Keener, 
Colllnsvllle,  Ala. :  My  baby  Is  dead,  phone 
Mr.  Oreen,  also  to  H.  M.  Long  at  Dr.  Sher- 
mans at  Latbamvllle.  I  will  be  at  your  place 
tonight,  meet  us  with  conveyance.  J.  W. 
Long."  The  case  was  tried  on  the  sixth, 
seventh,  and  eighth  counts,  resulting  In  a 
verdict  and  Judgmoit  for  the  plaintiff,  and 
from  which  the  defendant  prosecutes  this  ap- 
peal 

This  court  seems  to  be  committed  to  the  doc- 
trine that  the  sender  of  a  telegram  can  recover 
damages  for  mental  anguish  suffered,  as  the 
proximate  consequence  of  a  failure  to  de- 
liver the  messaga  Western  Union  Tel.  Co.  v. 
Henderson.  89  Ala.  610,  7  South.  419,  IS  Am. 
St  Rep.  148;  Western  Union  Tel.  Ca  v. 
Ayers,  131  Ala.  391,  31  South.  78,  90  Am. 
St  Rep,  92;  Western  Union  Tel.  Co.  v. 
Haley,  143  Ala.  686,  80  South.  886.  We 
think  a  perusal  of  the  message  In  the  case 
at  bar,  would  likely  suggest  the  importance 
of  a  delivery,  and  ttiat  mental  anguish  and 
suffering  would  naturally  ensue  from  a  non- 
delivery. In  the  Ayers  Case,  supra,  the 
court  held  that  the  plalntlfl  was  not  entitled 
to  recover  damages  for  mental  suffering  be- 
cause the  sendee  was  not  of  the  degree  of 
kinship,  whose  absence  deprived  the  plain- 
tiff of  consolation  In  his  hour  of  grief.  There 
the  only  mental  anguish  claimed  to  have 
been  suffered  was  the  absence  of  the  brother- 
in-law,  thus  depriving  the  plaintiff  of  his 
presence  and  consolation.  The  mmage  in 
the  case  at  bar  was  sent  to  an  uncle  by 
marriage  and  who  does  not  come  within  the 
degree  of  kinship  whose  absence  furnished 
a  light  to  recover  for  mental  anguish.  Hut 
as  we  understand  the  complaint  and  the 
proof,  the  plaintiff  grounds  his  rl^t  to  re- 
cover for  mental  suffering,  not  alone  upon 
the  fact  that  the  sendee  and  others  were  not 
at  the  train  to  extend  tlieir  condolence,  bnt 
to  aid  and  assist  him  with  the  corpse  of  bla 
child,  and  in  making  the  funeral  arrange- 
ments, etc.  Instead  of  being  met  at  the 
train  with  a  conveyance  and  by  friends  and 
relatives,  and  of  having  his  people  Informed, 
when  he  expected  to  bury  his  child,  he 
all^ted  from  the  train  a  ^ary,  cloudy 
night,  with  no  cme  to  meet  or  assist  liim,  and 
to  hear  that  no  one  had  been  apprised  of 
his  child's  death,  and  tbat  no  arrangements 
had  been  made  tor  the  fimeral  the  next  day. 
Can  it  be  thought  tor  a  momntt  that  this 
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man  did  not  niffer  mental  uignlah  not 
meaiurable  by  doUan  and  cents,  and  that 
■aid  angulnh  and  suffering  were  not  the 
proximate  consequence  of  a  nondelivery  of 
hlB  telegram,  and  that  the  very  telegram  It- 
self was  not  sufficient  to  suggest  to  the  de- 
fendant the  result  of  a  nondelivery?  We 
think  not  We  do  not  mean  to  hold  that  In 
all  cases  and  under  all  conditions  the  sender 
can  recover  for  mental  suffering,  growing 
out  of  a  failure  to  meet  him  at  the  train,  etc 
But  the  telegram  in  this  case  contemplated 
more  than  the  bare  presence  of  the  sendee. 
It  called  for  the  arrangements  of  prelimin- 
aries, of  a  most  sacred  character. 

In  the  case  of  Westran  Union  Tel.  Co.  t. 
Carter  (Tei.  Cly.  App.)  21  S.  W.  688,  where 
a  father  telegraphed  to  a  friend  of  the  death 
of  hlB  son,  and  requested  blm  to  send  a  eoffln 
which  was  not  delivered,  and  the  funeral 
was  delayed  untt  the  body  begun  to  decom- 
pose, the  court  said:  "The  doctrine  that 
damages  of  this  character  may  be  considered 
the  natural  and  direct  consequence  of  a  fail- 
ure to  transmit  a  telegraphic  message,  sudi 
aa  the  one  In  question,  has  become  so  firmly 
fixed  In  our  Jurisprudence,  that  the  action 
of  appellant  seems  scarcely  to  be  Justified 
in  asking  us  to  renounce  It"  See,  also. 
Western  Union  Tel.  Co.  v.  Broesche  (Tex. 
Sup.)  10  S.  W.  734,  18  Am.  St  Rep.  843.  We 
think  the  case  of  Western  Union  Tel.  Co.  v. 
Henly  (Ind.  App.)  54  N.  E.  775,  relied  upon 
by  the  appdlant's  counsel  Is  unlike  the  case 
at  bar.  The  telegram  in  that  case  did 
not  even  request  that  the  sender  be  met 
It  could  have  been  taken  simply  as  a  notice 
of  her  expected  arrival,  and  reads:  "Arrive 
Baltimore  &  Potomac,  Monday,  1:30,  p.  m." 
There  was  nothing  in  this  message  to  indi- 
cate that  the  sender  would  suffer  mental 
anguish  as  the  result  of  the  nondelivery  of 
the  message.  She  was  to  arrive  In  broad 
dayll^t  and,  as  was  said  by  the  court:  "On 
Its  face  the  message  did  not  disclose  the 
purpose  of  the  Journey,  or  indicate  the  age 
or  condition  of  the  sender  or  sendee,  or  the 
condition  between  them  or  whether  the 
sender  was  travelling  alone,  or  with  an  es- 
cort, or  with  others  under  b&t  care.  It  did 
not  purport  to  be  a  request  for  any  person  to 
meet  her  <ff  provide  a  conveyance  for  her. 
It  did  not  ^ow  that  It  was  sent  in  response 
to  any  message,  or  suggest  the  illness  of  any 
person  or  a  desire  that  the  coming  of  the 
sendor  should  be  communicated  to  anybody 
but  the  soidee.  Under  weU-«etUed  princi- 
ples, tliere  was  not,  we  think,  sodi  a  con- 
sequence <a  fhe  breach  of  the  contract  that 
the  injury  to  the  appellee  could  be  the  meas- 
ure of  damages,  for  the  re&woa  that  such 
damagas  cannot  reasonably  and  fairly  be 
CMuld^nd  aB  arising  natorally  from  a 
breadi  ot  the  contract  Itself,  m  as  having 
been  In  the  contemplation  of  both  parties, 
when  they  made  the  contract  u  the  prob- 
able result  of  a  breach  of  It"  In  the  ease 
at  bar  the  tel^am  was  received  by  the 


agent  at  ColUnsvUle;  It  Imparted  to  tlie  com- 
pany, through  him,  the  sadness  and  aa<sed- 
ness  of  plaintiff's  mlBsI<m.  The  agent  knew 
the  train  would  arrive  in  the  night  ^e 
s^dee  was  but  a  short  distance  from  the 
office,  and  would  have  bad  ample  time  to 
comply  with  plaintiff's  request  had  be  gotten 
the  message  And  the  defendant  must  have 
known  that  the  nondelivery  of  the  message 
would  result  In  disappointment  and  mental 
anguish  to  the  plalntUI.  What  we  have 
heretofore  said  dlevoses  at  asMgnments  of 
error  numbered  l,2,8,4,fi«U«12;18,14,lfih 
17,  and  18. 

There  was  no  error  In  sustaining  the  ob- 
Jectlon  to  the  question  to  John  Keener: 
"Why  did  you  not  give  the  telegram  to  your 
brotherf  Of  course,  the  defendant  had  tba 
ri^t  to  abow  efforts  to  promptly  d^vcr 
the  message,  but  the  question  does  not  sedc 
to  bring  out  what  was  done  but  seeks  the  u»- 
eommunicated  reason  or  motive  of  the  wit- 
ness. There  was  no  error  In  refusing  charge 
10  requested  by  the  d^ndant  Ibe  plaintiff 
was  not  only  deprived  ot  the  presenise  of 
Pleas  Keener,  upon  his  arrival  and  fain  con- 
solation as  a  relative,  bat  be  was  deprived 
of  his  assistance  which  would  have  been  of 
some  consolation  to  him  at  the  time^  The 
facts  in  the  Aym  Oaae,  snpm,  are  anlike 
the  ones  In  ttw  case  at  bar.  There  the  plain- 
tlff  was  deprived  only  of  such  crasolatUm 
as  could  be  Inferred  fnnn  the  absence  of  hta 
brother-in-law,  and  from  whom  be  expected 
nothing  except  the  benefit  of  bis  presmoek 
Here,  the  plaintiff,  not  <mly  had  the  rlfl^t 
to  expect  the  presence  of  Keaast  for  tbe  pnr^ 
pose  of  sharing  bis  grief,  but  that  the  assist- 
ance to  be  rendered  to  him  upon  the  arrival 
of  the  train  would  afford  consolation  to  blm 
under  tbe  drcumstances.  The  message 
clearly  Indicated  that  plaintiff  was  taking 
his  child  to  Colllnsvllle  for  burial,  and  that 
the  failure  to  deliver  it  would  naturally  r^ 
suit  In  delay,  and  tiiere  was  evidence  of  a 
delay  of  the  burial,  and  Qie  Jury  could  have 
inferred  that  the  delay  was  the  proximate 
result  of  the  failure  to  deliver  the  teJegram. 
Charges  18  and  14  requested  by  defendant 
were  properly  refused.  We  do  not  conaidtf 
the  damage  assessed  by  the  Jury  excessive, 
and  there  was  no  error  In  overruling  the 
motion  for  a  new  trial. 

The  Judgment  ot  tba  drcnlt  ooort  Is 
affirmed. 

HABALSON,  DOWDBLL,  and  DSlNSOHi 
JJf  cinicar. 


HAINET  V.  STATE. 
(Supreme  Court  of  Alabama.   Jone  80,  ISOO.) 
1.  Wbapoh a— CABBTmo  OcuieBauai  Wuposa 

— QUBSnON  rOB  JUBT. 

Whether  the  pistol  whldi  accused,  on  trial 
for  carrying  a  concealed  weapon,  was  shown 
to  have  carried,  was  carried  in  such  manner  as 
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not  to  Im  dbowDlbls  bf  nAnary  obaemticaa, 

b  for  the  jury. 
[Ed.  Note.— For  cases  In  point  nee  vol  48» 

Cent.  Dig.  Weapons,  S  30.] 

2.  SAHE—EvIDENCS— ADiaSSIBILITT. 

On  a  trial  for  canriQif  a  concealed  weapon, 
tbe  admission  of  evidence  that  accosed  was 
dnmk  at  the  tlme»  waa  inejndiclal  error. 
8.  Savx. 

A  witness  for  the  stat^  on  a  trial  for 
carrying  a  concealed  weapon,  may  state  what 
he  was  doing  at  the  time  he  saw  accused  with 
the  weapon,  as  showing  that  he  was  or  was  not 
In  a  position  to  see  accused  and  the  weaiton. 

4.  Sahi. 

On  a  trial  for  carrying  a  concealed  weapon, 
evidence  that  accnsed  was  a  brother  of  a  per- 
son whom  the  officers  sought  to  arrest  for 
dmnkoineas  at  the  time  ucased  was  alleged  to 
have  carried  a  concealed  vei^n,  was  Inrndml** 
sible. 

5.  Cbiminal  Law— iHStBUOEZoin— Rkpitz* 

It  ts  not  error  to  refase  InstmctlonB  cov 
ered  those  given  at  the  request  of  the  ftO> 
CDsed. 

Appeal  from  Glrcnit  Coart,  Jackson  Ootm- 
ty;  W.  W.  Haralson.  Jndge. 

"To  be  ofBclally  reported." 

Dick  Halney  was  convicted  of  carrrli^  a 
concealed  weapon^  and  he  appeals.  Beversed 
and  remanded. 

The  state  was  permitted  to  prore,  over 
the  objection  of  defendant,  that  at  the  time 
of  the  carrying,  the  defendant  was  dnmk 
or  tmder  the  Influence  of  wbleky.  The  state 
was  also  allowed  to  prove  that  Sam  Halney 
and  the  defendant  were  brothers,  and  that 
Sam  Halney  was  dnmk  also,  and  that  the 
defendant  stopped  the  marshal  and  his  as- 
fllstant  while  In  the  discbarge  of  their  dnt7 
In  carrylnff  Sam  Haln^,  nnder  arrest,  to 
town. 

Lawrence  B.  Brown,  fbr  ajipellant  Mai^ 
■87  WllaoD,  Atty*  Oen.,  for  the  Stata 

DBNSON,  J.  The  defendant  was  ooiTlct* 
ed  for  carrying  a  pistol  concealed  abont  his 
person. 

The  defendant  offered  no  evidence,  and  the 
point  In  the  case  on  Its  merits  was  whether 
the  pistol,  which  the  testimony  showed  the 
defmdant  bad,  was  carried  In  such  manner 
as  not  to  be  discernible  by  ordinary  ob- 
mrmtlon;  and  this  was  a  jury  question, 
a-nlth's  Oase,  96  Ala.  66,  11  Sooth.  71; 
Bimsey's  Case,  91  Ala.  29,  8  South.  S6S; 
i^.  'igger's  Oase,  123  Ala.  426,  26  South.  512. 

Evidence  that  the  defendant  was  dnmk  at 
t>.e  time  the  state's  witness  testified  be  saw 
l*Im  with  the  pistol,  was  not  an  Issoable 
/"act  In  the  case,  and  was  patently  Immaterial. 
Its  only  tendency  waa  to  unduly  prejudice 
tbe  Jury  against  the  defendant  The  court 
erred  in  admitting  It  Dean's  Oase,  98  Ala. 
71,  IV  ?4Dtta.  818;  Oalney's  Case,  141  Ala. 
74,  87  Sootli.  85R.  We  cannot  say  that  the 
Admlsidon  of  tbe  erldmce  was  not  Injurious 
to  the  defendant's  case,  as  bas  bem  sn^est- 
ed  by  the  Attorney  General  in  bis  brief. 
What  tbe  state's  witness  was  doing  at  tbe 


time  he  saw  the  d^endant  with  tbe  pistol 
may  have  been  competent  as  tending  to  show 
that  he  was,  or  was  not  In  a  position  to  see 
the  defendant  and  the  pistol,  and  the  court 
properly  overruled  the  objection  calling  for 
such  etvldence.  But  tbe  witness'  answer  was 
not  oitirely  responsive  to  the  question,  and 
those  parte  of  It  that  defendant  moved  to 
exclude  should  have  been  excluded. 

Nor  have  we  been  able  to  discover  the 
materiality  of  the  evidence  of  the  relation- 
ship between  Dick  and  Sam  Halney.  Nei- 
ther was  examined  as  a  witness,  and  whether 
they  were  brothers  or  otherwise  related,  or 
not  related  at  all,  had  no  tradency  to  eluci- 
date any  issue  in  the  case. 

Tbe  defendant  had  tbe  b^ieflt  of  charges 
1  and  4  refused  to  him  In  other  charges  glnn 
at  bis  request 

For  the  errors  pointed  out  the  Jndgment  of 
conviction  is  reversed  and  the  cause  remand- 
ed. 

Beversed  and  remanded. 

WEAKLEY,  O.  and  HABALSON  and 
SIMPSON,  JJ.,  ooncnr. 


WB8TEB  T.  8TATEI. 
(Sopreme  Court  of  Afaibama.   June  80,  1006.) 

1.  OonSTITUTIONAIi    LAW  —  Poi.101  FOWB  

Frauo— Sale  ov  Diseased  Hobses. 

The  parpose  of  Or,  Code  1896,  9  4762.  mak- 
ing It  a  misdemeanor  for  one  to  knowingly  sell 
or  exchange  a  horse  having  the  disease  biown 
as  "diokiny"  being,  as  shown  by  its  history 
and  the  mode  and  manner  In  which  it  was  adopt- 
ed into  the  Code,  the  prevention  of  fraud,  it  is 
a  proper  exercise  of  the  police  power,  and  there- 
fore not  violative  of  the  Constitution  as  an 
arbitrary  prohibition  on  tbe  sale  by  one  of  bis 
property,  of  the  constitutional  guaranty  to'  eve^ 
person  of  the  right  to  enjoy,  use,  and  dispose 
of  bis  property. 

2.  InDIOTUEHT  —  FbAUD  —  EliEHENTS   Of  0»- 
TENSB. 

Ine  purpose  of  Or.  Code  1896,  |  476% 
making  it  an  oEFense  to  knowingly  sell  or  ex- 
change a  horse  having  the  disease  known  as 
"choking,"  being  the  prevaition  of  fraad,  an  In- 
dictment thereunder  should  aver  tfiat  the  offense 
was  committed  with  the  intent  to  defraud. 

[Ed.  Note.— For  cases  in  point  see  voL  27, 
Cent.  Dig.  Indictment  and  Infermation,  H  182, 
266,  267.1 

Simpson  and  Denson,  JJ.,  dissenting. 

Appeal  from  Circuit  Court  Otaerokee  Goon' 
ty;  W.  W.  Haralson,  Judge. 

'TDd  be  officially  reported." 

Joe  WMter  appeals  from  a  conTlctiML  Be- 
versed and  remanded. 

C.  Daniel  and  Hogti  H.  Whlt^  for  appel- 
lant Massey  Wilson,  Atty.  Gen.,  for  the 
State. 

DOWDBLL,  J.  The  indictment  In  this 
case  was  preferred  under  section  4762  of 
tbe  Criminal  Code  of  1806.  This  section  is 
as  follows;  "Any  person,  by  himself  or  an- 
other, or  as  agent  for  another,  who  shall 
kaxnrtaglj  sell  or  exchange  anj  horse  or 
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male  nbject  to  tbe  disease  or  ftflectloD 

known  as  'choking'  must,  on  convlctiMi, 
be  fined  not  less  than  one  hnndred,  nor  more 
than  fire  bnndred  dollars,  and  may  also  be 
sentenced  to  hard  labor  for  tbe  county  for 
not  less  than  tbree,  nor  more  than  six  months; 
one-half  of  tbe  fine  shall  go  to  the  party  In- 
jured. For  each  conviction  under  this  sec- 
tion, tile  solicitor  shall  be  entitled  to  a  fee 
of  fifty  dollars.  Justices  of  the  peace  sball 
hare  concurrent  Jurisdiction  with  tiie  cir- 
cuit and  city  court  of  oCFenses  arising  un- 
der this  section." 

The  Indictment  In  terms  pursued  the  lan- 
guage anployed  In  the  statute,  without  av^ 
ment,  in  cbai^ng  the  otTense;  that  Is  to 
say,  It  merely  charged  that  the  defendant 
"knowingly  sold  to  B.  F.  Bwlng  a  mule  sub- 
ject to  tbe  disease  or  affection  known  as 
'choking.' " 

There  are  two  questions  presented  by  tbe 
record  for  our  consideration,  tbe  first  going 
to  the  constitutionality  of  the  statute,  and  the 
second  to  the  sufficiency  of  the  Indictment 
In  Its  averments.  It  is  insisted  by  counsel 
for  appellant  that  tbe  statute  is  violative  of 
tbe  constitutional  guaranty  that  gives  to  ev- 
ery person  tbe  right  to  enjoy,  use,  and  dis- 
pose of  his  property.  If  tbe  statute  were 
nothing  more  than  an  arbitrary  prohibition 
on  the  sale  by  one  of  bis  property,  then  there 
would  be  no  doubt  as  to  Its  being  unconsti- 
tutional, and  without  legislative  competency. 
We  recognize  and  approve  vi^t  was  said  In 
Dorman  r.  State,  84  Ala.  239.  cited  by  conn> 
seL  It  Is  not  here  denied  that  the  Legislature 
may.  In  tbe  proper  ezerciae  of  the  police  pow- 
er of  the  state,  regulate  or  prohibit  the  sale 
of  personal  property  when  the  morals,  bealtti* 
or  general  welfare  of  tbe  people  require  It 
But,  It  is  Insisted  that  Inasmuch  as  tbe  un- 
disputed e^dence  shows  tbat  the  disease  or 
affection  known  as  "chiftlng"  is  not  a  con- 
tagious disease,  there  Is  no  room  tor  the  ex- 
ercise of  the  police  power  of  the  state  so 
as  to  save  tbe  statute  from  offending  against 
the  constitutional  ri^t  of  the  clttsra  in  tbe 
guarantied  enjoyment,  use  and  disposition 
of  his  proper^.  In  this  insistence,  tbe  room 
for  tbe  exercise  of  tbe  state's  police  power 
Is  made  too  narrow  and  circnmscrlbed.  Cer- 
tainly it  Is  as  much  wltbln  tbe  police  power 
to  prevent  Imposition  and  fraud  In  the  sale 
of  personal  property  as  It  Is  to  regulate  or 
prevent  tbe  sale  of  animals  Infected  with 
contagious  disease.  If  the  purpose  of  the 
statute  in  question  was  the  prevention  of 
fraud,  then  It  was  dearly  wltbln  l^slative 
competency  as  an  exercise  of  tbe  state's  po- 
lice power,  and  not  violative  of  any  constitu- 
tional right  of  the  dtlsen.  Was  this  ihB 
purpose  of  tbe  statute? 

The  statute  In  question,  section  4762,  Is 
found  in  (diapter  154  of  the  Code  of  1896,  ttie 
subject  of  which  chapter  Is  "Frauds."  Ar- 
ticle 2  of  said  chapter  and  whlcb  Includes 
section  4762  Is  beaded  "Fraudulent  convey- 
ances and  illegal  disposition  of  property  on 


which  another  has  a  (daim.**    Secticm  47CS 
was  brought  forward  from  the  Criminal  Cod* 
of  1886,  in  which  latter  Code  It  la  to  be  found 
as  section  8839.   It  appears  tbat  tbis  aectios 
3889  of  tbe  Code  of  1886  was  added  by  the 
Joint  committee,  as  shown  by  marginal  note, 
and  in  this  way  became  a  law  at  tbe  time  o: 
the  adoption  of  tbe  Code  of  1880.    In  tbat 
Code  tiie  section  Is  found  In  article  6  of  <diap- 
ter  4,  whlcb  has  for  Ite  subject  "Fraudnl^t 
Conveyances,"  etc   We  think  from  tbe  his- 
tory of  the  statute,  tbe  mode  and  manner  fti 
which  It  was  adopted  Into  tbe  Code,  that 
the  manifest  purpose  In  the  enactment  of  the 
law  was  tbe  prevention  of  fraud.    Xbls  be- 
ing tm^  finm  what  we  have  above  said,  tbe 
statute  as  an  exercise  of  tiie  police  pawa  at 
tbe  state  Is  free  from  constltatlonal  objec- 
tions. 

This  brings  ns  to  a  consideration  tiie 
second  question;  tbat  Is,  as  to  tbe  Boffidencr 
of  averm«ita  In  tiie  Indictment  Tbe  genertl 
rule  is  tbat  It  Is  sufficient  In  making'  a  crim- 
inal charge  to  follow  tbe  wwds  of  tbe  stat- 
ute which  declares  tiie  offense,  but  this  rule 
does  not  apply  whu  the  statute  does  not  pre- 
scribe with  deflnlteness  the  constltaaits  of  tiw 
offense.  The  defendant  has  the  constltatlona] 
rlg^t  to  demand  tiie  nature  and  cause  of 
his  accusation,  so  tbat  be  may  identify  tbe 
particular  charge  and  offais&  Mayfielf s 
Dig.  I  421  et  seq.,  pp.  445,  446.  The  purpose 
of  the  statute  b^ig  tiie  prevention  of  fraud, 
fraud  becomes  a  eonstltuoat  element  of  tbe 
ofl«is&  The  indictment,  thoetbre,  was  de- 
fective In  falling  to  aver  tbat  the  olleuse 
cbai^ied  was  committed  with  the  intent 
to  defraud.  The  demurrer  to  the  Indictxaoit 
should  have  bem  sustained.  Fbr  tbe  er- 
ror committed  by  tbe  trial  court  In  over- 
ruling the  demurrer,  the  judgment  appealed 
from  must  be  reversed,  and  tbe  canae  re- 
manded. 

Reversed  and  remanded. 

WEAKLEY,  C.  J.,  and  HABAI^SON.  TY- 
SON, and  ANDERSON,  JJ..  concur.  SIMP- 
SON and  DBNSON,  JJ..  dissent 


MBFrOBD  V.  CITY  COUNCIL  OF  SHEF- 
FIELD. 

(Snpreme  Court  of  Alabanuu   June  30,  1906.) 

LioBNSBS— MnniciPAL  Oanin&ncB— YATinrrr. 

A  city  charter  gave  the  council  authority 
to  levy  a  license  tax  on  all  persons  canTini 
on  any  business,  and  an  ordinance  imposed  a  tai 
of  9200  on  wholesale  dealers  In  kerosene  oil, 
and  a  tax  of  flO  on  all  dealers  In  goods,  wares, 
or  merchandise,  and  it  was  provided  that  parties 
engaged  in  two  or  metre  businesses  under  the 
same  roof  sboold  take  out  tlie  license  for  tlM 
business  requiring  tihe  greater  license,  and  not'be 
required  to  secure  any  other  license.  Held, 
that  the  provision  as  to  wholesale  dealers  in 
kerosene  oil  was  not  unconstitutional  as  dis- 
criminative merely  because  kerosene  oil  vns 
sold  by  wholeside  and  retail  grocery  mernhsnti 
and  druggists  as  a  part  of  tnelr  regular  stock 
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in  trade,  tha  oil  not  being  an  article  neceasarUy 
belonging  to  tha  carrying  on  of  mch  occopa- 
tlona. 

Appeal  from  Circuit  Ooort,  Oolbert  Gounty ; 
E.  B.  Almon,  Judge. 

"To  be  officially  reported." 

W.  M.  Mefford  waa  convicted  of  violating 
an  ordinance  of  the  dty  of  Sheffield,  and  be 
appeals.  Affirmed. 

Charles  P.  Jones  and  W.  F.  Tbetford,  Jr., 
for  appellant   J.  L.  Andrews,  for  appellee. 

DENSON,  J.  Prosecution  was  commenced 
ttgalnst  the  defendant  (appellant)  before  the 
recorder  of  the  city  of  Sheffield  for  engaging 
In  the  bigness  of  wholeiale  dealer  In  kero- 
sene oil  In  the  city  of  Sheffield,  without  first 
obtaining  a  license  to  carry  on  such  business. 
From  a  Judgment  of  conviction  rendered  by 
the  recorder,  the  defendant  appealed  to  the 
circuit  court  of  C3olbert  county.  In  that  court 
the  case  was  tried  on  an  agreed  statement  of 
facts,  and  from  a  Judgment  of  conviction 
rendered  by  that,  court,  the  defendant  has 
appealed  to  this  court. 

The  city  of  Sheffield  was  Incorporated  by 
an  act  of  the  General  Assembly  approved 
February  17,  1885  (Act  1885,  p.  781).  Sub- 
section 27  of  section  27  (page  798)  of  the 
cbarter  as  established  by  that  act  was  amend- 
ed by  an  act  of  the  General  Assembly  approv- 
ed February  28,  1889  (Acts  1888-89,  p.  907, 
§  5).  And  so  much  of  the  section  as  amended, 
which  bears  upon  the  question  presented  by 
this  case.  Is  In  the  following  language :  "That 
subsection  27  of  section  27  of  said  act  be 
amended  so  as  to  read  as  follows:  said  citj 
council  shall  have  authority  to  levy  and  col- 
lect from  all  persons,  firms,  and  corporations 
trading  or  carrying  on  any  business,  trade, 
or  profession;  by  agent  or  otherwise  in  said 
corporate  limits,  a  license  tax  on  said  busi- 
ness, trade,  or  profession ;  provided,  that  no 
license  tax  shall  exceed  the  sum  of  two 
hundred  dollars,  except  license  on  retail, 
vinous,  spirituous,  and  malt  liquors,  which 
fdiall  not  exceed  one  thousand  dollars." 

In  the  statement  of  facts  on  which  thte 
case  was  tried,  is  set  out  a  license  ordinance 
of  the  dty  which  so  far  as  It  pertains  to  the 
question  In  hand  Is  as  follows: 

"Annual  LIcenae  Ordinance^  An  ordinance 
entitled  an  ordinance  to  prescribe  and  fix 
license  for  bnsinesa,  occupations  and  vocar 
tions  In  the  of  Sheffield,  Alabama, 
for  the  year  1004. 

"Sectimi  1.  Be  It  enacted  by  the  dty  coun- 
dl  of  Sheffield,  Alabama :  That  tbe  following 
be  and  the  same  la  hereby  declared  to  be  the 
schedule  of  Ucenees  for  the  year  1901,  fbr 
the  dlvera  businesses,  professions,  occupa- 
tions and  avocations  carried  on  or  «igaged 
In,  In  the  dty  of  Sheffield,  Alabama,  and  each 
and  every  person,  firm,  company  or  corpor- 
ation engaging  In  any  of  the  business,  voca- 
tioiu^  professions  or  occupatious  provided  for 
by  agents  or  otherwise,  shall  pay  for  and  take 


out  such  license  and  in  such  sums  as  are 
herein  provided,  to  wit :  For  wholesale  deal- 
ers In  kerosene  oil,  or  other  illuminating  oil, 
to  wit:  Oil,  each  wholesale  dealer  In  kero- 
sene oil  or  other  Illuminating  oil,  $200.00. 
110.  All  dealers  In  goods,  wares,  or  mer- 
chandise, when  license  is  not  fixed  by  this 
ordinance,  whether  thdr  prindpal  business 
be  the  sale  of  the  particular  article  dealt  In 
or  not,  whether  a  person,  firm,  or  corpora- 
tion manufacturing  or  otherwise,  selling  to 
parties  within  the  city  each,  flO.OO. 

"Sec.  4.  Be  It  further  ordained  when  parties 
are  engaged  In  two  or  more  businesses,  un- 
der the  same  roof  and  in  one  room  they  shall 
take  ont  the  license  for  the  business,  profes- 
sion, vocation,  or  occupation  requiring  the 
greater  llc«ue,  and  not  be  required  to  pay 
for  more  than  <«e  business  exc^  as  above 
provided." 

It  la  coiceded  that  the  defendant  did  not 
have  the  license  required.  It  la  fnrthw 
■bown  by  the  agreed  statement  of  facts  that 
kerosene  oil  la  a  usafnl  commodity.  In  gen- 
eral use,  and  la  k^  and  sold  by  wholesale 
and  retail  grocery  merchants  and  druggists 
as  a  part  of  their  r^ular  stock  In  trade;  that 
there  were  duriiv  the  entire  year  of  1801. 
both  wholesale  and  retail  grocery  merchants 
and  druggists  carrying  on  their  buslnesa  in 
Sheffield,  Ala. 

The  contention  of  the  ai^ellant  la  that  the 
ordinance  imposing  a  tax  of  $200  on  whole- 
sale dealers  In  oil  violates  the  constltntlonal 
provision  that  all  occupations  or  bnsinen 
enterprises  or  property  of  the  same  class 
must  be  taxed  equally.  As  was  said  In 
Phoenix  Carpet  Ga  v.  State,  118  Ala.  143, 
22  South.  627,  72  Am.  St  Rep.  14S:  "We 
may  concede  Uiat  when  a  tax  is  Imposed  on 
avocations  or  privileges,  or  on  the  franchises 
of  corporations,  it  must  be  equal  and  uniform. 
The  equality  and  uniformity  consist  In  thb 
imposition  of  a  tax  upon  all  who  engage  In 
the  avocation,  or  who  may  exerdae  the  prtvl- 
l^:e,  taxed,  and.  If  It  be  a  franchise  tax,  upon 
all  corporations  belon^ng  to  the  class  upon 
whom  It  la  Imposed."  1  Desty  on  Tax.  | 
86;  Gooley  on  Tax.  (2d  Ed.)  378;  Delaware  By. 
Tax  Case,  18  Wall  (U.  S.)  206.  21  L.  Ed.  888 ; 
City  of  New  Orleans  v.  Kaufman,  29  La. 
Ann.  288,  29  Am.  Rep.  328;  Duracfa's  Appeal. 
62  Pa.  491.  The  Legislciture  In  the  legltlinate 
exercise  of  the  taxing  power,  may  impose 
direct  taxes  on  lands  only,  to  the  exclusion 
of  every  variety  or  species  of  personal  prop- 
erty, and  vice  versa.  And  as  Is  said  by  Judge 
Cooley:  "What  is  true  of  property  is  true 
of  privileges  and  occupations  also.  The  state 
may  tax  all,  select  fbr  taxation  certain  classes 
and  leave  the  other  untaxed."  No  one  doubts, 
that  the  state  possessing  such  power,  may,  in 
the  absence  of  ai^  constitutional  Inhibition 
transfer  It  to  a  municipal  corporation.  Van 
Hook  V.  Selma,  70  Ala.  861,  4S  Am..Bep.  8tS. 
It  will  be  observed,  that  the  ordinance  under 
consideration  in  terms,  applies  equally  to  all 
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penons  who  ongafs  In  tbe  tmsliMw  of  whole- 
saling keroBene  oil;  and  tbU  is  oo  whetbw 
Bach  person  caniee  on  a  groc«7  Btore  or  a 
drug  store,  and  wholesales  oil  In  connection 
wlUi  Bueh  business.  Bat  the  agreed  state- 
ment of  facts  shows  that  kerosene  oil  is  a 
nsefol  ccnnmodi^.  in  general  ose,  and  is  kept 
and  sold  by  wholesale  and  retail  grocery  mer- 
chants and  druggists  as  a  part  of  their  regu- 
lar stock  in  trade.  That  while  defoidant  wag 
selling  oil  and  during  the  entire  year  of  1901, 
there  were  both  wholesale  and  retail  grocery 
merchants  and  drnggists  carrying  on  their 
bosiness  in  Shield,  Ala.  It  Is  argued  from 
tbiM,  that  Inaamoch  as  secttcm  110  of  tbe  U- 
cens*  ordinance  fixes  the  tax  on  all  dealers  In 
gooda,  wens,  and  merchandise  at  $10  an- 
nnally,  tUe  shoald  oitttle  these  merchants  to 
keep  and  to  sell  every  article  which  la  prop- 
erly embraced  in  the  conduct  of  their  budness 
aa  a  "wbaie,  and  that  tbe  city  baa  no  rti^t  to 
reqatre  of  these  merchants  an  addlti<vial  tax 
of  1200  In  case  they  aee  fit  to  keep  and  sell 
kerosene  oil. 

The  cmx  <tf  thla  argument  la  that  the  (or- 
dinance dlTldea  one  priTllege  Into  two,  and 
discriminates  between  venders  of  articles  nec- 
essarily belongiiv  to  Dm  oae  prlvilei^  re- 
quiring a  separate  license  tax  to  sell  that 
special  article;  It  Is  a  correct  statement 
of  the  law  to  say  that  if  the  city  rerenne  or- 
dinance undertakes  to  curtail  a  privilege  by 
ccautmcting  ont  of  its  conatltuei^  elements 
two  B^wrate  taxable  prtvll^rea;  If  it  imp(wes 
one  tax  to  cover  the  wholesaling  and  retailing 
of  goods,  wares,  and  merchandise,  and  anoth- 
er special  and  Independent  tax  tot  the  whole- 
saling of  an  article  which  necessarily  belongs 
to  the  privilege  of  wholesaling  and  retailing, 
it  has  transceoded  Its  charter  power  and  tbe 
provisions  of  the  <HrdInance  imposing  such 
indqiendent  spedal  tax  upon  the  one  don^t 
of  the  privilege  are  void.  Mayor  and  Alder- 
men of  Tnscalooaa  v.  Holccstdn,  181  Ala. 
686,  82  SoDth.  1007;  City  of  Mobile  v.  Craft, 
M  Ala.  166,  10  SonaL  68i;  Oily  of  Mobile  v. 
Richards.  88  Ala.  SM,  12  South.  703;  Gam- 
bill  V.  Erdrich  (AUl)  89  South.  297.  While  it 
must  be  conceded  that  tbo  agreed  atat^^t 
shows  lliat  kerosene  oil  Is  a  nsefol  commodity 
In  general  use  and  Is  kept  and' sold  by  whole- 
sale and  retail  grocery  merchants  and  drug- 
gists we  think  It  cannot  be  affirmed  that  It  Is 
Ut  article  which  necessarily  belongs  to  the 
privilege  of  wbolesalhu;  groceries  or  drugs, 
nor  does  the  agreed  statement  show  that  It  Is 
snch.  City  of  Mobile  v.  Craft,  94  Ala.  15b, 
10  South.  684;  City  of  Mobile  v.  Richards, 
OS  Ala.  594, 12  South.  793.  Tbe  case  of  City 
Council  of  Montgomery  v.  Kelly  (Ala.)  88 
South.  67,  70  L.  R.  A.  208,  is  easily  dis- 
tinguishable from  this  case.  Then  the  tax 
was  beld  void,  and  the  court  expressly  states 
in  tbe  opinion  that:  "It  will  be  noticed  that 
this  license  was,  not  for  engaging  in  any  busi- 
ness, but  for  tbe  manner  In  vfliich  the  party 
chose  to  conduct  tbe  business  already  li- 
censed. This  is  such  a  palpable  attempt  un- 


der the  guise  of  a  Ucexise  tax  to  fix  a  penalty 
on  the  merchant  for  conducting  his  bosiness 
in  a  certain  way,  that,  under  the  anthoritlea 
heretofore  dted,  we  hold  It  to  be  nnconstlta- 
tional  and  void."  Porthermore,  two  licenses 
are  not  required  by  the  ordinance  under  ctm- 
slderation,  bnt  the  wdinance  provides  that  If 
a  perstm  carries  on  two  buslneasee  under  tlM 
same  roof,  and  In  the  same  room  two  licenses 
need  not  be  taken  but  by  taking  the  blgbest 
license  both  businesses  may  be  legitimately 
carried  on.  It  Is  worthy  of  remaric  too,  that 
it  is  not  contended  lij  the  appellant  that  bo 
has  paid  any  license  as  a  wholesale  or  r^ail 
dealer  in  goods,  waresL  merchandise^  or 
that  he  was  engaged  In  bustneas  as  a  wbiole- 
sale  or  retail  grocer^  or  wholesale  or  retail 
dmgglat 

We  are  at  the  ocatduslon  that  t3ie  had 
the  power  under  its  diartw  to  require  the  - 
license;  that  tt  is  not  discriminative  and 
is  valid.  'Vnthont  entering  into  a  dlscoaslMi, 
or  attraiptlng  to  write  the  definition  of  a 
wholesale  dealer,  we  think  It  Is  clear  Crom  oe 
agreed  statement  of  facta  whldi.  tkss  been 
carefully  cimsldered,  that  tbe  deferMlant  was 
a  wholesale  dealer  in  oit 

We  find  no  error  In  tiw  record,  ana  the 
judgmwt  appealed  from  will  be  affirmed. 

WEAKLEY,  a  J.,  and  HARALSON  and 
DOWDBLLv  JJ.,  omcur. 


HARGROVE  v.  STATE. 
(Snpreme  Court  of  Alabama.   Jane  80,  1906J 

1.  CaiHiNAL  Law— EviDKNOB— TbaHiZHO  Db- 

PKNDAK1  with  DOOS- 

Where  a  witness  who  trailed  defendant  with 
bloodbonads  testified  that  sadi  iraa  witnesir 
business;  that  the  two  dogs  were  trained  to 
trail  humao  beings ;  that  one  of  tbem  bad  four 
years*  training;  that  the  other  was  two  yean 
old,  "and  bad  expoianQe  also**;  and  that  tbe 
dogs  had  trailed  00  or  70  pawns  In  the  last 
four  years,  evidence  as  to  the  trailing  of  defend- 
ant by  the  dogs  was  admlsrible. 

2.  Same— Tracks. 

Where  accosed  admitted  that  certain  duM 
tMlonged  to  Mm  and  that  he  wore  tbem  on  the 
day  of  the  night  of  tbe  barglary.  evidence  that 
the  shoes  were  obtained  from  defend&at's  house 
after  be  waa  arrested,  and  that  they  were  the 
aame  length  and  width  as  certain  trades  foond 
near  the  place  where  the  burglary  was  etnnmft- 
ted,  was  admissibie. 

3.  SAlfli— PinUlfPTOBT  iNSTBuonon. 

A  general  affirmative  charge  in  favor  of  ac- 
cused cannot  be  given  when  the  evidence  aflbrds 
an  inferotce  adverse  to  him. 

Appeal  from  Circuit  Coor^  Limestone 
0onnl7;  D.  W.  Speake,  Judge. 

"To'  be  <^clally  r^rted." 

Frank  alias  Buster  Hargrove  was  ooorlct 
ed  of  bu]^ry,  and  he  appeals.  Affirmed. 

M.  K.  Clements,  for  appellant  Massey 
Wilson,  Atty.  Gen.,  for  the  State. 

DOWDELL,  3.  The  d^Mdant  was  trfed 
and  convicted  on  an  indictment  durglng 
him  with  the  crime  of  burglary. 


Digitized  by 


Google 


Ala.) 


HANNBBS 


T.  STATB. 


973 


There  an  three  qnettions  presented  for 
onr  consideration.  The  first  Is  on  the  action 
of  the  trial  court  In  overmltng  the  motion 
of  the  defendant  to  exclude  "all  the  evi- 
dence of  the  witness,  Lee  Davidson,  In  refer- 
ence to  alleged  trailing  of  the  defendant 
the  Hogs."  It  was  shown  by  this  witness 
that  he  owned  two  bloodbonnds,  and  "was 
In  the  trasiness  of  running  bloodhounds,  and 
that  the  two  dogs  wwe  trained  to  trail  human 
beings.  This  witness  fnrtbar  testified  that 
one  of  tbe  dogs  had  had- four  years'  train- 
ing, and  that  the  aOust  Oog  was  two  years 
old,  "and  had  experience  also,"  and  that 
**theae  dogs  had  trailed  60  or  70  persons  in 
the  last  tour  years."  With  this  evidence  as 
to  the  nature  and  training  of  the  dogs,  the 
testbnony  ot  this  witness  In  refftresice  to  tbe 
trailing  of  the  doCmdant  by  the  dogs,  was 
competmt  and  admissible  ander  t3ie  ruling 
In  tb»  case  of  Hodge  r.  State,  96  Ala.  10. 
18  South.  886,  80  Am.  St  Bep.  17.  See^  also. 
Little  V.  State  (Ala.)  88  South.  674. 

The  second  queetlon  Is  tm  the  action  of  tbe 
court  In  overruling  tbe  defendant's  motkHi 
"to  ezdnde  the  evidence  of  the  witness  Labe 
Westmoreland  In  reference  to  the  tradu." 
This  witness  testified  "that  he  got  a  pair 
of  shoes  at  tbe  hoase  of  the  defendant  the 
night  that  the  dogs  went  to  tbe  defendant's 
house,  and  after  the  defendant  was  arrested, 
and  that  some  tracks  that  were  found  near 
Warten's  store  and  near  where  the  cash 
dlrawer  was  found,  were  tbe  same  length  and 
width  as  the  shoes  found  in  the  defendant's 
house."  The  witness  further  testified  "that 
these  shoes  were  put  Into  the  tracks  found 
In  the  rear  of  Warten's  lot,  where  the  cash 
drawer  was  rifled,  and  they  were  the  same 
length  and  width  as  these  traces."  Tbe  de- 
fendant admitted,  when  being  examined  as 
a  witness  In  his  own  behalf  on  the  trial,  that 
the  shoes  were  bis,  and  that  he  wore  them 
on  tbe  day  of  the  night  of  the  bui^lary. 
The  evidence  as  to  the  tracks  was  competent 
and  relevant,  and  the  court  committed  no 
error  In  overrulfng  tbe  motion  to  exclude. 
Mayfleld'B  Digest,  vol.  1.  §  421%,  p.  833. 

The  third  question  raised  Is  based  on  the 
refusal  of  the  court  to  give  the  general  charge 
requested  In  writing  to  find  In  favor  of  the 
defendant  It  has  often  been  ruled  by  this 
court  that-the  graeral  affirmative  chaise  can- 
not be  given,  when  tbe  evidence  aflTords  In- 
ference adverse  to  tbe  party  requesting  tbe 
charge.  In  such  a  case  tbe  question  becomes 
one  for  determination  by  tbe  Jury.  The  evi- 
dence In  tbe  case  heton  us  offered  Inference 
at  the  defendanf  s  gnltt,  and  tbe  court  there* 
fore^  properly  refused  tbe  cbaq^ 

We  find  no  error  In  the  record  and  the 
Judgment  will  be  afDrmed. 

Afflnned. 

WEAKLET,  a  J.,  and  HARALSON  and 
DENSON,  JJ^  concur. 


HANNBRS  T.  STATB. 

(Supreme  Oonrt  of  Alabama.  April  B,  1806b 
Rehearing  Dntled  July  0^  1806.) 

1.  JUBT— List— PlKPASATION. 

Under  Code  1896, 1  4982.  providing  that  the 
Jury  commissioners  uiall  select  from  the  resi- 
dents of  the  cponty  sndi  perstms  as  in  their 
opinion  are  competent  to  serve  as  JarorB,  and 
shall  prepare  a  list  of  names  so  selected  and 
certifr  the  same  to  the  judge  of  probate,  a  jury 
list  containing  names  selected  only  from  certain 
beats  of  the  county  was  fatally  defective. 

2,  Cbhohal  Law  —  Ookvkbsationb  with 
OonspiuTOBS. 

In  a  prosecution  for  homicide,  conversa- 
tions had  between  defendant  and  two  others  im- 
mediately before  the  difficulty  In  which  the 
killing  occurred,  which  showed  a  conspiracy  be- 
tween tbe  parues  to  do  great  bodily  barm  or 
tate  tbe  life  of  deceased,  were  admuBlblfc 

[Dd.  Notew — Fot  cases  In  point  see  voL  14, 
Oent  Dig.  Criminal  Law.  H  lOOf-lOlS.] 

8.  WirmssKB— Bus. 

Where,  in  a  prosecution  for  homidde,  a 
witness  for  d^endant  denied  maUng  certain 
threats  against  deceased,  and  testifled  that  he 
and  deceased  were  on  friendly  relations,  evi- 
dence that  wltnen  made  each  threats  against 
deceased  long  before  tbe  fatal  encoontw  was 
admissible  to  show  his  hostility  to  the  prose- 
cation  and  his  bias  for  def«idant. 

[Ed.  Note. — For  cases  in  point,  see  voL  6^ 
Oent.  Dig.  Witnesses,  If  1189.  1201.] 

4.  CknONAI.  Law— TBUIr-BVIDBHOB. 

It  Is  Immaterial  diat  eridence  admitted  over 
Boeused's  objection  was  Inoompetent  whoa  of- 
fered, If  It  is  sobseqiuntly  rendered  competent 
6.  Samb  — LiuiTATioR— Innvucnoiis— Ddtt 

TO  RBQUZST. 

If  certain  evidence  was  admissible  for  a 
particular  purpose  onlv,  it  was  the  duty  of  ac- 
cused, if  be  desired  that  the  Jury's  oondderai- 
tlon  thereof  should  be  iimlteo,  to  request  an 
Instruction  to  that  end. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
Oent  Dig.  Oriminal  Law,  |i  1874,  1999.} 

6.  Saicb— Tbial— AnauiCEiiT  or  CovsaEL. 

Where  defendant's  coaneel  in  argument 
asked  why  an  alleged  conspirator  was  never  in- 
dicted, and  why  tbe  state  had  not  produced  him, 
it  was  not  error  for  the  state's  solicitor  In  reply 
to  state  that  if  any  one  was  expected  to  prodooe 
such  conspirator  It  was  defendant,  as  they  were 
on  friendly  terms,  and  that  if  no  conspiracy 
existed  it  would  be  easy  for  defendant  and  tlw 
alleged  conspirator  to  prove  It 

[Ed.  Note. — ^For  cases  in  point  see  vol.  14^ 
Oent.  Dig.  Criminal  Law,  |  l&l.] 

7.  HoinoiDB— iNSTRUcnons. 

Defendant  requested  the  court  to  diarge 
that  if  deceased  accused  defendant  of  meddling 
with  or  encouraging  the  difficulty  between  de- 
ceased and  another,  then  defendant  had  the  right 
to  repudiate  such  accusation  if  it  was  false  in 
no  uncertain  terms,  and  that  If  deceased  and 
another  were  having  a  dllBcnlty  the  day  deceased 
was  killed,  and  he  accused  defendant  of  en- 
couraging the  same,  then  It  was  defen^mt'a 
dnty  to  emphatically  deny  sneh  accusation,  and 
that  to  have  l>een  accused  of  it  and  not  to  have 
denied  it  would  liave  been  drcnmstances  against 
him.  Held,  that  such  Instructions  were  prop- 
^ly  refused  as  calculated  to  mislead  the  farj 
to  believe  that  deceased  was  entitled,  as  a  matter 
of  law,  to  repudiate  the  accusation  In  sneh 
language  as  was  calculated  to  provoke  or  en- 
courage the  difllcaltr  which  ensued  betweso 
thesL 
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8.  Gbiuihai.  Law— Pbotinok  oi  Jubt. 

iDstructiODB  that  the  evidence  failed  to 
ehow  that  there  was  any  conspiracy  between 
defendant  and  certain  others  to  take  deceaaed'a 
life,  and  that  If  the  Jury  believed  the  evidence, 
defendant  coald  not  be  convicted  on  the  theory 
that  he  had  entered  into  such  a  conspiracy,  wer« 
objectionable  as  invading  the  pronnce  of  the 
jury. 

[Bd.  Note. — For  cases  In  point,  see  voL  14, 
Cent  Die.  Criminal  Law.  U  1731.  1732.) 

w.  Same — iNsnttJCrioNS  as  to  Evidence. 

An  instruction  that  the  evidence  of  a  cer- 
tain witness  on  a  preliminary  trial  was  not  the 
evidence  the  jnry  should  consider  as  bein^  his 
evidence  on  the  trial  in  question,  but  that  the 
jury  should  take  the  written  showing  signed 
by  defendant  as  being  what  the  witness  woald 
■wear  to  if  present  and  give  it  the  same  weight 
as  if  the  witness  had  testified  on  the  stand,  was 
properly  refused  as  excluding  a  part  of  the  testi- 
mony  from  the  jury's  consideration. 

10.  HowoiDB— XsBiBOononft— Fbsbdok  mou 

Fault. 

An  instruction  that  If  deceased  had  a  ahot- 
gun  in  his  hand  in  a  threatenlnc  manner,  and 
that  defendant  heard  a  number  oi  voices  noller- 
Injc,  "Look  out  Geoi^,  he  is  going  to  shoot  yon 
with  a  shotguQ,"  and  that  defendant  Immediate* 
ly  stepped  from  behind  the  comer  of  the  bouse 
and  saw  deceased  with  a  gun  pointing  toward 
him.  and  acted  In  the  honest  ijelief  that  he  was 
In  danger  of  being  shot  and  killed  by  deceased, 
then  it  was  immaterial  whether  deceased  waa 
really  aiming  to  shoot  or  not,  and  defendant 
could  not  be  convicted,  was  properly  refused 
as  pretermitting  oonsidfvation  of  defendant's  free- 
dom from  fault  In  producing  the  necenlty  to 
take  deoeaaed's  life  as  well  u  his  da^  to  re- 
treat 

11.  SAICB— BVXDBnOE  — OODBFEnDAHTS  — HlB- 

LBADINO  IlTSTBUCriONS. 

Where,  in  a  prosecution  for  homicide,  there 
was  some  evidence  ahuwii^  a  conspiracy  be- 
tween defendant  and  W.,  an  instruction  that 
defendant  could  not  be  convicted  unless  the 
evidence  established  bis  guilt  ind^ndent  of  W. 
beyond  all  reasonable  doubt  was  properly  re- 
fused as  misleading. 

12.  Samb— Seu-Defbrbb. 

An  instruction  that  if  defendant  shot  de- 
ceased with  a  bona  fide  belief  that  he  was  in 
great  danger  of  being  shot  by  him,  then  it 
would  make  no  difference  whether  defendant 
was  In  danger  or  not,  was  properly  refused,  aa 

Sretennltting  consideration  of  defendants  free- 
om  from  fault  and  his  duty  to  retreat. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  20, 
GenL  Dig.  Homicide,  8S  617,  630.] 

Appeal  from  Circuit  Court,  Clay  County; 
John  Pelham,  Judge. 

"To  be  officially  reported." 

George  Hanners  was  convicted  of  mur- 
der, and  be  appeals.  Affirmed. 

The  defendant  and  Barney  Worthey  were 
jointly  indicted  for  killing  Tom  Waldrop  by 
Bhooting  him  with  a  gun  or  platol.  The  pres- 
ent defendant  demanded  a  Bev^rance,  and 
was  tried  alone.  Wiien  the  case  was  called 
at  a  former  term  of  the  court  motion  was 
made  to  quash  the  special  venire.  The  facts 
upon  which  this  motion  was  based  were  that 
the  jury  commissioners,  in  drawing  the  grand 
jm-ors  and  petit  jnrbrs  for  the  court,  dis- 
carded six  names,  and  discovering  that  there 
were  not  enough  names  left  in  the  Jury  box 
from  which  to  draw  special  venire,  partially 
filled  the  box  by  putting  therein  the  names 


of  tbe  anaUfled  ml*  dtisou  In  beats  lO 
and  11  and  part  of  14.  Tbe  oonrt  gnBted 
tbe  motion  to  qnaeb  tbe  Tcmlr^  otmtlniied 
the  cause,  and  declared  the  Jnrr  box  InraUd. 
The  eommiadonera  tben  met,  discarded  the 
old  Jury  box,  and  made  op  a  new  Jury  box  bj 
placing  therein  the  names  of  all  tbe  qualified 
male  citizens  of  the  county.  From  this  new 
box,  tbe  special  venire  to  try  this  particular 
case  was  drawn.  The  defendant  objected  to 
the  drawing  of  a  special  Jury  from  this  box 
and  for  grounds  of  objection  set  out  the  facts 
as  above  stated.  This  objection  being  over- 
ruled,  and  the  special  venire  being  drawn 
from  the  box,  he  made  a  motion  to  quash  the 
special  venire  on  the  ground  and  facts  as 
above  set  out  ^e  motion  to  quash  was 
overruled. 

The  state  offered  testimony  tending  to  show 
that  joBt  previous  to  the  difflcuify  Bud  Orr 
called  defendant  into  the  store  near  which 
the  difficulty  took  place  and  asked  him  If 
he  was  going  to  stick  up  to  him  as  he  prom- 
ised to  do,  as  he  was  about  to  have  some 
trouble.  Worthey  also  called  defendant,  and 
asked  him  If  he  was  going  to  stidc  op  to  <dd 
man  Bud  Orr,  as  it  was  agreed  they  should 
do,  and  defendant  replied  t^t  he  was,  and 
Worthy  replied  be  sure  and  run  a  little 
before  you  do  it  That  Immeuiateiy  after 
tbe  conversation  defendant  walked  out  of  the 
store  and  commenced  the  difficulty  by  calling 

deceased  a  d  ^ned  liar,  and  in  whidi  diffl- 

colty  the  fatal  shooting  occurred.  The  evi- 
dence In  this  conuectlon  tended  to  show  that 
immediately  after  these  conversations  and  af- 
ter the  lie  had  been  passed,  deceased  went  In- 
to the  store  and  procured  some  weights  and 
attempted  to  strike  the  defendant  but  was 
prevented  from  doing  so.  That  deceased  was 
on  one  side  of  the  store  building  and  Han- 
ners and  Worthey  on  the  other  side  with  a 
crowd  around  them.  That  Hanners  pushed 
tbe  crowd  aside  with  the  assistance  of  Worth- 
ey, and  came  around  the  comer  of  the 
store  to  where  he  could  see  deceased  when 
he  commenced  to  fire  on  defendant  inflicting 
the  fatal  wound.  Wortliey  then  remarked: 
"Well,  you  have  fixed  him  now,  and  we 
had  better  go,"  and  defendant  said,  "Tes, 
get  your  horse  and  we  will  go."  The  other 
facts  necessary  to  an  understanding  of  the 
opinion  sufficiently  appear  therein.  The 
counsel,  in  arguing  the  case  for  the  defend- 
ant, said:  "The  solicitor  claims  a  conspiracy 
in  this  case  between  the  defendant,  Barney 
Worthey,  and  Bud  Orr.  Why  was  Bud  Orr 
never  Indicted?  If  he  was  in  tbe  conspiracy, 
why  hasn't  the  state  got  bim  here?  Where  Is 
Bud  Orr?"  No  objection  was  interposed  to 
this  argument  The  solicitor,  in  ills  closing 
argument,  said:  "Defendant's  counsel  has 
asked  why  It  Is  that  the  state  did  not  have 
Bnd  Orr  here  npon  the  trial  of  this  cause. 
It  seems  to  me  that  If  any  one  could  be  ex- 
pected to  have  Orr  here,  it  wonld  be  the  de- 
fendant From  this  evidence  it  is  clearly 
shown  that  Orr  and  the  defendant  and  bis 
co-oonsplrator,  Worthy,  were  friendly,  and 
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tuKetber  on  that  day,  and  if  no  conspiracy 
existed  between  theee  parties.  It  would  be 
an  eas7  matter  for  tbem  to  bare  all  present 
In  order  to  explain  or  deny  tbis  conspiracy. 
Defendant  objected  to  this  argoment  and 
moved  to  exclude  It 

The  defendant  requested  the  foUowlns 
written  charges  which  were  refused:"   (3)  I 
charge  yon  that  if  you  believe  from  the  evi- 
dence that  Waldrop  accused  Banners  of  med- 
dling with  or  encouraging  the  difficulty  be- 
tween Waldrop  and  Orr,  then  it  was  Ban- 
ners' right  to  Iiave  repudiated  any  such  ac- 
coaatlon  If  It  was  false  in  no  nncertain  terms. 
(4)  I  charge  yon  that  the  evidence  in  tbts  case 
falls  to  show  that  there  was  any  conspiracy 
between  Banners  and  Worthey,  or  Banners, 
Urr  and  Worthey  to  take  the  life  of  Waldrop. 
<5)  I  charge  you  that  If  you  believe  the  evi- 
dence In  this  case,  the  defendant  coold  not 
be  cfHivlcted  on  the  theory  that  be  had  en- 
tered into  a  conspiracy  to  take  the  life 
of  Waldrop.   (6)  I  charge  you  that  the  evi- 
dence of  Jim  Ootney  on  the  prellmloary  trial 
is  not  the  evidence  that  you  must  consider 
as  being  the  evidence  of  Gotney  on  the  pres- 
ent trial,  but  you  will  tske  the  written  show- 
ing signed  by  Banners  as  being  exactly  what 
Gotney  would  swear  if  present,  and  give 
it  Just  such  w^ght  and  consld^  It  Just  as 
you  would  if  Gotney  bad  been  here,  and 
sworn  to  it  from  the  stand."    "(10)  I  charge 
yon  that  If  yon  believe  from  the  evidence  that 
Waldrop  had  a  sho^n  in  his  hand  In  a 
threatening  manner  and  Banners  heard  a 
number  of  voices  hollering.  'Look  out  George, 
he  Is  going  to  shoot  you  with  a  stiotgun.* 
and  that  Banners  immediately  stepped  from 
behind  the  comer  of  the  bonse  and  saw  Wal- 
drop with  a  gun  pointing  towards  him,  and 
acting  in  the  honest  belief  that  he  was  In 
danger  of  being  shot  and  killed  by  Waldrop, 
then  it  would  make  no  dlffaroice  whether 
Waldrop  was  really  aiming  to  ahoot  or  not, 
your  verdict  should  be  not  guilty.   (11)  I 
charge  you  that  If  yon  believe  from  the  evi- 
dence that  Bud  Orr  and  Waldrop  had  been 
having  a  difficulty  there  the  day  Waldrop  was 
killed  and  that  Waldrop  accused  Banners  of 
encouraging  said  difficulty,  then  It  was  not  on- 
ly Banners'  right,  but  It  was  his  du^,  to 
emphatically  deny  any  such  accusation,  and 
that  to  have  been  accused  of  it,  and  not 
denied  it,  would  have  be«L  circumstances 
against  him.   (12)  I  charge  you  that  you 
are  not  trying  uamey  Worthey,  but  you  are 
trying  Qeoige  Banners,  and  you  cannot  con- 
vict Banners  unless  the  evidence  shows  his 
guilt  Indepmdent  of  Barn^  Worthy  be- 
yond all  reasonable  doubt."  "(21)  I  charge 
yon  that  If  Banners  shot  with  bona  flde 
belief  that  be  was  in  great  dangw  of  beli« 
Shot  by  Waldrop  then  It  would  make  no  dif- 
ference whether  Hanneis  was  In  danger  cr 
not,  your  verdict  should  be  not  gnllty." 

D.  H.  Riddle,  for  appellant  Massey  Wll 
son.  Atty.  Gen.,  and  Hordes  B.  Burr,  BoL, 
for  the  State. 


TYSON,  J.  In  support  of  the  motion  to 
quash  the  special  venire  drawn  for  the  trial 
of  the  case,  it  appears,  by  the  agreed  state- 
m^t  of  facts,  that  at  a  former  term  of  the 
court  on  motion  of  the  defendant,  the  special 
venire  drawn  for  the  trial  of  his  case  was 
quashed  because  of  the  illegality  in  the  prep- 
aration of  the  box  by  the  Jury  commission- 
ers containing  the  names  from  which  Juries 
are  required  to  be  drawn,  and  properly  su. 
Secti<m  4982,  Code  1896.  It  is  also  made  to 
appear  that  the  Jury  commissioners  subse- 
qnentely  prepared  another  box  In  all  respects, 
as  required  by  the  statutes,  and  it  was  from 
this  box  containing  the  names  of  the  quali- 
fied Jurors  that  the  special  voiire  was  drawn 
to  which  the  objectiim  here  urged  was  taken. 
There  Is  no  merit  In  It  West  v.  State,  118 
Ala.  100,  24  South.  48.  The  conversations 
had  between  defendant,  Orr,  and  Worthey, 
which  the  testimony  on  the  part  of  the  state 
tends  to  establish,  Just  Immediately  before 
the  difficult  took  place,  in  which  the  killing 
occurred,  nnder  the  drcumstancea  shown  by 
the  testimony,  were  clearly  competent  If 
believed  by  the  Jury  they  tended  to  Illustrate 
the  subsequent  conduct  of  defendant  and  to 
give  meaning  and  point  to  It  and  also  tended 
to  show  a  conspiracy  between  those  parties 
to  do  grievous  bodily  harm  to  or  to  take  the 
life  of  the  deceased.  Smith  v.  State,  136 
Ala.  1,  84  South.  168:  Bonner  t.  State,  107 
Ala.  97,  18  South.  226. 

It  may  be  conceded  for  the  purposes  of  this 
case  that  tlie  threats  by  Worthy  against  the 
deceased,  indulged  In  long  before  the  fatal 
encounter,  if  made,  were  not  competent  for 
any  purpose  other  than  to  show  his  bostlillr 
to  the  prosecution  and  his  bias  for  the  de- 
fendant And  It  may  be  further  conceded 
that  they  would  have  been  Inadmissible  un- 
less Worthey  had.  testified  as  a  witness  for 
defendant  But  this  he  did.  In  his  testi- 
mony, he  not  only  denied  msking  the  threats, 
but  testified  that  he  and  deceased  were  on 
friendly  relations  with  each  other.  They 
were  clearly  competent  for  the  purposes  in- 
dicated abov&  Haralson  v.  State,  82  Ala. 
47,  2  South.  765:  People  v.  Brooks  (N.  T.)  80 
N.  E.  189,  and  cases  there  cited.  Nor  was  It 
of  consequence  that  this  testimony  may  have 
been  Incompetent  at  the  time  It  was  offered. 
If  it  was  subsequently  rendered  so,  as  was 
done.  Bay  v.  State,  126  Ala.  9,  28  South. 
634.  If  the  defendant  perceived  that  this  evi- 
dence should  have  been  limited  in  its  con- 
sideration by  the  Jury  to  the  purposes,  for 
which  we  have  said  It  was  competent  he 
should  have  made  a  request  of  the  court  to 
that  end.  He  had  no  right  to  have  It  exclud- 
ed. Williams  V.  State,  81  Ala.  1,  1  South. 
179,  60  Am.  Rep.  133.  In  view  of  the  re- 
marks of  defendant's  counsel  In  hia  speech 
to  the  Jury,  we  are  unwilling  to  affirm  that 
the  remarks  of  the  solicitor  in  reply  thereto 
shonld  have  been  excluded.  It  may  be  ad- 
mitted that  the  prosecution  had  the  right  to 
tiare  the  remaria  of  <4>posinc  counsel  exclnd- 
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ed  (Crawford  v.  State,  112  Ala.  1,  21  South. 
214),  but  thla  not  being  done,  tbe  right  to 
reply  to  them  cannot  be  seriously  doubted, 
upon  the  same  principle  often  recognized  by 
tbiB  court  that  illegal  evidence  may  be  re- 
butted by  evidence  of  the  same  character. 
The  court  committed  no  error,  therefore,  on 
this  point  This  brings  us  to  a  oonslderatlfm 
of  the  charges  refused  to  defendant  Char- 
ges 8  and  11  requested  by  him  are  each  an 
argument,  and,  besides,  were  calculated  to 
mislead  the  Jury  to  the  conclusion  that  he 
had  tbe  right,  as  matter  of  law,  to  repudiate 
the  accosatlon  made  by  the  deceased  in  such 
language  as  was  calculated  to  provoke  or 
courage  tbe  dlfBcnlty  which  ensued  between 
them.  Furthermore,  there  was  evidence  from 
which  the  Jury  may  have  inferred  that  liis 
reply  was  far  the  purpose  of  bringing  on  the 
difficulty  wbich  bad  tteea  preconc^Ted  and 
planned. 

Charges  4  and  6  clearly  Invade  the  province 
of  the  Jury.  Whether  there  was  a  conspiracy 
between  defendant  and  Worthey  or  between 
defendant  Worthey,  and  Orr,  was  a  question 
of  fact  under  tbe  testimony,  for  the  deter- 
mination of  the  jury.  Charge  6  sooght  to 
have  tbe  jury  to  exclude  from  their  consid- 
eration a  part  of  the  testimony  and  was, 
therefore,  bad.  Charge  10  pretermits  all  con- 
sideration of  defendant's  freedom  frtmi  fault 
In  producing  the  necessity  to  take  tbe  life  of 
the  deceased  as  well  as  his  duty  to  retreat 
In  view  of  the  tendency  of  the  evidence 
showing  a  conspiracy  between  defendant  and 
Worthey,  charge  12  was  properly  refused,  as 
being  calculated  to  mislead  the  jury.  Charge 
21'  is  subject  to  the  same  vice  as  chai^  10. 
It  Is  wholly  unlike  the  one  approved  in  Ken- 
nedy T.  State,  140  Ala.  1,  87  South.  90,  as 
will  readily  appear  by  a  comparison  with  it 
and  with  what  was  there  aald  wltb  respect 
to  that  charge.  . 

There  is  no  error  shown  by  the  recoid,  and 
tbe  judgment  must  be  affirmed. 

Afflnned. 

WEAKLET.  a  X,  and  SIHPBON  and  AN- 
DERSON, JJ.,  concar. 


riNNHT  V.  STBELB. 

(Supreme  Conrt  of  Alabama.   Jnoe  13,  1906. 
Rehearing  Denied  Jnly  6,  190a) 

Laroiabu  and  Tsuant  —  Dahoebous  Con- 
Dmon  OF  Peeuises  —  Liabilitt  of  Land- 
lord. 

A  landlord  leased  premises  In  which  a  per- 
son Infected  with  a  cootaKlous  disease  had  been. 
Before  doinf;  so,  tbe  landlord  employed  a  Bkilled 
physician  and  an  experienced  nurse  to  disinfpcrt 
the  premises.  Experts  gave  their  opinion  that 
there  were  better  means  of  disinfection  than 
those  osed  by  the  phvslclan  and  the  nurse. 
Hdd,  that  the  landlord  was  not  liable  for  in- 
Jnries  sostalned  by  the  tenant  in  conseqnence 
of  his  infant  child  becoming  Infected  with  such 
contagious  disease. 

[Ed.  Note. — For  cases  In  point,  see  vtH  82, 
Cent  Dig,  Uadlord  and  Tuant,  |  686.] 


Appeal  from  Cnrcnlt  Court,  Madlaon  Ooon' 
ty;  Paul  Speake,  Judg& 

**To  be  officially  r^rted."* 

Action  by  Thomas  L.  Finney  agalnat  "Wat 
ter  B,  8teel&  From  a  judgment  for  defend- 
ant plaintiff  appeals.  Affirmed.. 

Ooopet  Sc.  Foatw,  for  appellant  Kins  & 
BanUwad,  for  appelleew 

SIICPSON,  J.  This  salt  waa  bron^t  by 
tba  appellant  agalnat  tbe  appellee  claiming 
damaffea  by  reason  ot  tbe  tact  ttiat  tbe  de- 
fendant leased  to  tbe  plaintiff  a  cutala 
honae^  in  iriiteh  there  bad  been  a  peraon  tar 
f  acted  with  a  omta^ona  disease  kiKnm  aa 
"acariet  ferer,**  Crom  which  said  bonae  bad 
become  infected,  and  llie  plaintiff  (dalms 
that  the  defftndant  concealed  from  plaiotlfr 
the  fact  that  aald  hoose  bad  been  ao  infect 
ed,  and  tiiat  av  a  reanlt  the  plamtUTa  In- 
fant dan^ter  became  Infected  vitb  aadi 
dlaeaae.  bad  a  vfftSX  of  alCkneaa  tberafroov 
and  atlll  snffaa  from  tbe  reanlta.  The  dam- 
agea  are  claimed  ftw  the  actoal  expense,  the 
d^rlTatlon  of  the  aerrloea,  companlonabip^ 
et&,  of  hia  dau^ter  and  fw  mentel  pain 
and  anxiety  reeoltlnir  to  platattff  from  aald 
slt^esa. 

In  addition  to  tbe  legal  points  made  <n 
the  pleading,  tbe  general  defense  was  tfiat 
altboo^  it  waa  proved  that  there  had  beoi 
a  case  <rf  scarlet  fever  In  said  house,  y-et  be- 
ton  leaslDg  the  premlaes  to  the  plalntiir,  tiie 
defoidant  had  employed  a  afcllled  physician 
to  have  aald  premlaea  thronghly  fumigated 
and  disinfected,  that  It  waa  fumigated  by  a 
skilled  nurse  under  the  dlrectifm  of  aald  fdiy- 
sielan,  and  tiie  report  made  to  plaintiff  that 
It  was  disinfected  b^ore  he  leased  It  to  tbe 
plaintiff.  Th«re  was  no  dlqrate  about  tbe  fact 
that  scarlet  fever  Is  an  lnf«ctlona  and  con- 
tagious disease,  that  there  bad  beat  a  case  of  It 
in  said  house,  and  that  the  plalntlfTs  daughter 
after  moving  Into  said  bouse  had  said  fever. 
It  was  provrai  that  by  direction  of  tbe  d^ 
fendant,  Dr.  H.  D.  Westmoreland,  who  was 
a  physician  of  8  or  10  years'  practice,  bad 
given  directions  to  Martha  B£.  Qullettei,  who 
was  a  nurse  of  experience  and  skill,  to  dis- 
infect the  house;  that  said  Martha  M.  Gul- 
lette  was  instructed  to  disinfect  with  sul- 
phur and  bichloride  of  mercury,  that  she 
burned  sulphur  In  the  honse  for  24  hoars,  and 
used  1-SOO  bichloride  of  mercury;  that  she 
had  had  experience  with  this  and  other  Infec- 
tious diseases  at  the  Charity  Hospital  In  New 
Orleans,  and  otber  places,  that  she  considered 
the  house  free  from  conteglon  when  she 
finished  the  fumigation;  that  the  bathroom 
was  fumigated  by  burning  sulphur,  and  the 
walls  and  bath  tub  sprayed  and  washed  with 
said  bichloride  of  mercury.  Said  nnrae  te»- 
tlQed  that  she  washed  the  floor  of  the  zoom 
where  the  patient  had  bad  scarlet  fever  after 
sweeping  It  but  could  not  say  whether  she 
scoured  It  and  that  the  Ooot  waa  sprayed 
with  btchUnrido  of  morciur)  that  abe  did 
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not  remember  whether  she  removed  the  win- 
dow shades  or  not,  that  she  did  not  r^uoTe 
tbe  paper  from  the  walls,  that  she  had  never 
feLxiovm  of  an7  conta^on  remaining  In  a  room 
fumigated  as  she  did  this  one.  It  was  shown 
"tbat  the  doctor  and  the  nurse  reported  to  the 
defendant  that  the  hoosa  had  been  dlstn- 
Cected.  plalntlfl  himself  testified  that 

tbe  bedroom  In  question  was  strewn  with 
papers  and  other  litter  when  be  went  to  ex- 
amine the  hous^  and  the  bathroom  very 
dirty,  and  that  there  was  a  tissue  paper 
ornament  hanging  on  the  gas  fixture  In  the 
middle  of  the  room.   There  was  a  conflict 
1>etween  the  testimony  of  the  plaintiff  and 
that  ot  defendant  as  to  whether  the  defend- 
ant did  tell  the  plalntlfl  that  there  had  been 
a  case  of  scarlet  fever  In  the  house.  Plain- 
tiff Introduced  phystdaus  as  expert  witnesses 
who  testified  that  in  order  to  thoroughly 
disinfect  a  house  In  which  there  had  been 
scarlet  fever,  it  was  necessary  to  remove  the 
wall  paper  and  scrape  the  walls,  or  wash 
them  thoroughly  with  a  solution  of  bichlor- 
ide of  mercury  formaldehyde ;  that  all  hang- 
ings, such  as  shades  and  curtains,  should 
be  burned,  or  thoroughly  boiled,  the  floors 
thoroughly  scoured  with  a  strong  solution 
of  bichloride  of  mercury,  and  the  mattress 
and  bedding  burned.   That  sulphur  fumiga- 
tion was  of  doubtful  efficiency,  and  was  nev- 
er rolled  upon  by  the  profession  since  the 
discovery  of  formaldehyde,  that  while  1-fiOO 
solution  of  bichloride  of  meroury  was  some- 
times used,  he  considered  1-200  better.  That 
sulphur  and  bichloride  of  mercury  had  been 
need  for  disinfection  for  almost  a  century, 
and  formaldehyde  was  of  more  recent  use  and 
considered  more  efficacious. 

While  one  who  rents  or  leases  a  house  to 
another  does  not  thereby  warrant  the  condi- 
tion of  the  premises  unless  specially  mention- 
ed, the  doctrine  of  caveat  emptor  applying, 
yet  If  there  are  defects  known  to  the  own^, 
rendering  the  premises  unsafe,  «lttier  from 
unseen  dangers  otherwise  or  from  Infectioo, 
the  owner  who  conceals  such  dangers,  and 
fblls  to  communicate  the  knowledge  of  the 
same  to  ttie  party  to  whom  the  premises 
are  leased,  he  behig  Ignorant  thereof,  Is  lia- 
ble to  the  lessee  for  any  damages  resulting 
therefrom.  The  cases  base  the  liability 
variously  on  ftnudnlent  concealment,  on  the 
breach  of  the  duty  which  the  relation  Im- 
plies, etc.,  but  not  upon  the  principle  of 
an  implied  warranty.  Hence,  great  stro&s 
Is  laid  in  the  cases  referred  to  by  appellant 
and  others,  on  the  necessity  of  knowledge 
of  the  defect  or  Infection,  In  order  to  fix  the 
liability  on  the  lessor.  Minor  v.  Sharon,  112 
Mass.  477,  487,  17  Am.  Rep.  122;  note  to 
same  case  in  17  Am.  Rep.  127;  Cesar  v. 
Kamtz,  60  N.  T.  229,  19  Am.  Rep.  164;  Coke 
V.  Qutkese,  80  Ky.  B98,  44  Am.  Rep.  499; 
Booth  V.  Merrlam  (Mass.)  30  N.  B.  8S. 

In  another  case  in  the  Supreme  Court  of 
liaasachusetts.  in  which  a  party  leased  prwn- 
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Ises  <m  which  tfiers  was  a  vault  anltUng  of- 
f^slve  and  dangnous  odors,  and  bad  em- 
ployed his  own  servant  to  throw  lime  In,  and 
nail  boards  ovw  the  vault,  tiie  court  says  that 
It  Is  not  enoa«4i  that  the  landlord  knows  of 
the  source  ot  the  danger  unless  also  be  knows, 
or  common  experience  shows  that  it  Is  dan- 
gerous. He  is  bound  at  his  peril  to  know 
the  teadilngs  of  common  exi>erience,  but 
he  is  not  bound  to  foresee  results  of  which 
common  experience  would  not  warn  him,  and 
which  only  a  specialist  would  apprehend 
(citing  a  number  of  cases).  The  court  goes 
on  to  h<dd  that  If  the  defendant  knew  the 
vault  was  dangwous.  and  by  bis  own  serv- 
ant undratook  to  remedy  it  by  "means  which 
were  Ineffectual  for  that  purpose,  and  whldi 
he  knew,  or  ought  to  have  known  were  In- 
effectual, he  cannot  escape  liability  by  em- 
ploying a  servant  to  do  the  wM-k,"  because 
he  was  responsible  for  the  act  of  bis  servant 
The  court  also  refers  to  a  previous  case  In 
whidi  a  man,  over  whose  hay  white  lead 
had  been  qtllled,  undertook  himself  to  sepa- 
rate it,  and  sold  some  of  the  bay  which 
proved  injurious,  and  tt  was  held  that  he 
was  liable  because  his  belief  In  the  success 
of  his  remedy  was  merely  conjectural  and  un- 
certain. Martin  t.  Udiards  (Mass.)  29  N. 
B.  691,  593. 

The  Supreme  Court  of  Tennessee,  after 
a  thorou^  examination  of  this  subject,  thus 
summarizes  the  results:  "We  think  the  great 
weight  of  authority  Is  that  If  a  landlord 
lease  premises  which  are  at  the  time  in  an 
unsafe  and  dangerous  condltltm,  he  will  be 
liable  to  bis  tenant  for  damages  that  may 
result,  If  be  knows  the  fact  and  conceals 
It,  or  If  by  reasonable  care  and  diligence  be 
could  have  known  of  such  dangerous  and 
unsafe  condition,  provided,  reasonable  care 
and  diligence  is  exercised  by  the  tenant  on 
big  part,"  (dtlng  a  number  of  authorities). 
The  court  proceeds  to  remark  that  "the  lia- 
bility does  not  arise  upon  any  question  of 
contract,  but  upon  the  obligation  to  the  ten- 
ant not  to  expose  him  to  danger  of  which 
the  landlord  knows,  or  could  know  by  ren- 
Bonable  care."  Hloes  v.  Wlllcox.  96  Tenn, 
148,  83  S.  W.  914,  34  L.  R.  A.  '824,  832,  54 
Am.  St  Rep.  823,  830.  The  court  reaffirmed 
this  case  on  application  for  rehearing  In 
which  It  Is  said  that  the  rule  Imposes  reason- 
able care,  etc.,  page  831  of  54  Am.  St  Rep, 
(96  Tenn.  328.  84  S.  W.  420).  We  do  not  com- 
mit ourselves  to  going  as  far  as  this  case 
does,  but  cite  It  as  stating  the  doctrine  In 
Its  strongest  light  in  making  the  landlord 
liable  not  only  for  failing  to  make  known  de- 
fects that  are  known,  but  also  making  him 
responsible  tor  those  he  could  have  dis- 
covered by  reasonable  care  and  diligence. 

In  the  case  of  Cutter  v.  Hamlen  (Mass.)  IS 
N.  E.  397,  1  L.  H.  A.  429,  the  landlord  was 
sued  for  damages  resulting  from  his  having 
rented  a  house  infected  with  diphtheria,  and 
having  defective  drains.  There  was  evidence 
that  the  house  had  been  fuml^ 
Digilized  by ' 
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board  of  health,  and  Indorsed  O.  E.  by  the 
luspector,  and  the  court  says:  "If  the  case 
8topi>ed  there,  we  should  be  of  opinion 
that  the  landlord  was  Justified  In  assuming 
that  the  house  had  been  disinfected,  and  that 
the  requirements  of  Minor  v.  Sharon,  supra, 
were  eatlsfled."  Page  398  of  18  N.  E.  (1  U 
R.  A.  429).  But  as  there  was  the  additional 
defect  thftt  the  drains  were  known  to  be 
defective,  and  also  that  there  were  specific 
statements,  the  matter  was  held  to  properly 
have  been  submitted  to  the  jury-  P«se  899 
of  18  N.  B.  a  L.  R.  A.  429). 

In  the  case  now  under  consideration,  the 
only  defect  suggested  was  that  there  had 
been  a  case  of  scarlet  fever  fax  the  house.  It 
was  shown  without  contradiction,  that  the 
dlBlnfectliiff  of  the  booae  was  Intrusted  liy 
ttte  owner  to  an  experienced  physician  and 
a  trained,  experienced,  and  conqietaat  nurse. 
While  there  la  testimony  by  other  experts 
giving  their  opinion  that  there  weve  better 
means  of  disinfection  thaa  were  used,  yet 
there  is  not  a  wiffd  olE  testimony  qnestloBlng 
the  experience  or  cmnpetmcy  of  the  plcr>^ 
clan  and  nurse  to  whom  tlM  w^rk  of  disin- 
fecting the  house  was  committed.  Dr. 
Wheeler,  the  health  officer,  testified  tiiat 
when  Infectious  diseases  were  In  any  house. 
It  was  the  duty  of  "the  attending  jiyslclan 
and  the  head  of  the  family,  or  the  owner  of 
,  the  premises"  to  report  the  matter  to  him, 
which  was  not  done  when  the  flrat-named 
case  occurred  In  this  house.  But  he  farther 
testified  that  the  health  officer  never  disin- 
fected premises  where  the  attending  physi- 
cian attended  to  this.  Dr.  Westmoreland 
was  the  attending  physician  in  this  case. 
TTnder  this  state  of  facts,  and  the  authorities 
above  cited,  we  think  the  defendant  would 
have  been  entitled  to  the  general  charge  in 
his  favor  on  tlUs  case.  Hence,  It  is  not  neces- 
sary to  £0  into  an  ecamination  of  the  qnes- 
tlons  raised  <»  pleading  and  evidence. 
The  Judgment  of  the  court  is  aflbrmed. 

WBAKLBY.  a  J.,  and  TYSON  and  AN- 
DERSON, JJ..  concur. 


PENNEY  V.  COREY. 

(Supreme  Court  of  Alabama,  April  8,  1906. 
On  Rehearing,  June  80,  U06.) 

Jddomert— Res  Judicata. 

A  buyer  executed  notes,  parable  at  dif- 
ferent times,  for  a  stock  of  goods.   Hie  sdler 

sued  on  some  of  the  notes,  and  for  Interest  due 
on  the  others.  The  buyer  pleaded  failure  of 
consideration.  A  Judgment  for  plaintiff  for  less 
than  the  amount  of  the  notes  sued  on  and  the 
interest  on  the  other  notes  was  rendered.  Held, 
that  the  judgment  did  not  operate  either  as  a 
bar  to  the  seller's  right  to  sue  on  the  other 
notes,  or  to  tlie  buy^s  right  to  set  up  failure 
of  consideration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment,  H  lUl.  1122,  11S3, 
1184,  1240.] 


Appeal  from  Circuit  Court,  Morgan  Oouor 
ty;  John  C.  Eyater,  Special  Jadc& 

"To  be  officially  reported." 

Action  by  Lorenzo  Corey  against  James 
B.  Penney.  From  a  Judgment  for  plain- 
tur,  defendant  appeals.  Beversed  and  re- 
manded. 

In  this  action  plaintiff  sued  defendant  op- 
en Sft  promissory  notes  each  for  $25.  bear- 
ing interest  from  date,  payable  annually.  He 
had  tormeriy  brought  suit  against  P«mer 
on  26  similar  notes  ea<A  for  $25.  and  in 
separate  counts  suing  for  the  annual  In- 
terest due  on  the  said  36  notes  now  sued  on. 
In  that  former  suit  Penney  pleaded  tbat  the 
notes  sued  on  were  given  in  consIderatioB 
of  the  sale  by  Corey  to  Penney  of  a  ca- 
tain  stock  of    goods  or  plumbing  sapplies. 
and  that  said  sto<^  of  goods  was  worth 
greatly  less  than  what  he  agreed  to  ?a; 
for  It  and  was  not  in  fact  worth  exceeding 
|S00;  that  said  sale  was  made  and  said 
notes  executed  upon  the  faith  of  certain 
false  representatltms  made  by  Corey  to  Pen- 
n^.  and  these  facts  were  pleaded  in  bsr 
at  tbe  salt   Issue  was  joined  on  this  pies 
and  QQcm  cwtaln  special  replications  thereto. 
Tbe  amount  sued  for  in  that  suit,  includ- 
ing the  annual  Interest  due  on  the  36  notes 
now  In  suit,  was  $1,022.   Tbe  Jury  rendered 
a  verdict  In  favor  of  plaintiff  for  $3^,  and 
Judgment  followed  accordingly,  which  Penney 
paid.  In  this  suit  Penney  by  his  third  plea 
set  up  the  alleged  false  representatloDS  in 
substantially  tbe  same  plea  as  was  Sled 
in  ttie  former  suit.   Demurrers  to  this  plea 
were  overruled.    Plahitifl  repUed,  In  sob- 
stance,  that  Penney  bad  pleaded  this  In  tbe 
former  suit  and  that  tbe  plea  or  Issne  was 
decided  i^Inst  bim  by  reastm  of  the  fact 
tbnt  the  verdict  and  Judgment  were  for  plain 
tiff,  although  for  greatly  leas  than  was  sued 
for  in  that  action;  and  that  the  defense 
was  entire  and  indlvl^le.  and  that  Pen- 
ney by  pleading  it  In  that  suit  bad  ex- 
hausted his  remedy  and  could  not  set  up 
the  same  facts  In  bar  of  this  salt  upim  other 
notes  growing  out  of  the  same  transaction, 
and  upon  notes  the  Interest  upon  which 
was  sued  for  In  that  former  action;  and  that 
the  Judgment  upon  this  Issue  In  the  former 
suit  cut  off  Penney  from  pleading  said  false 
representations  In  this  case.  Defendant's 
demurrers  to  this  replication  were  overruled. 
Defendant  Penney,  by  his  fourth,  fifth,  sixth, 
and  seventh  pleas,  himself  set  up  the  former 
BCtion  and  the  Judgment  therein,  as 
Judicata  of  this  action  and  as  conclusive  of 
the  Issue  that  the  stock  of  goods  was  not 
worth  what  they  were  sold  for,  and  that 
the  notes  were  without  conslderatltni,  and 
that  Corey  had  fraudulently  represented  tf 
Penney  certain  facts  as  to  their  value  and 
as  to  certain  offers  which  Corey  claimed  bad 
been  made  to  falm  for  the  stot^  of  goods  b; 
other  parties.  To  these  pleas  x^alntUTs  de- 
murrers were  sustained,  and  upon  tssoe 
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Joined  OB  the  foartb  r^Ucatlon  to  the  third 
plea  a  Judgment  was  rendered  In  faror  of 
tbe  plalntifl;  the  parties  agreeing  in  i^en 
court  that  the  cxmiplaliit,  the  third  plea,  and 
the  fourth  repllcatioa  thereto  stated  tbe  facts 
tral7.  From  this  Judgment  defendant  ap- 
peals, assigning  as  error  the  rulings  upon 
the  demurrers  to  the  fourth,  fifth,  sixth,  and 
aeroith  pleas  and  to  the  fourth  replication 
to  tbe  thixd  plea. 

Homes  ft  Speake  and  Oallahaa  A  Burls, 
fbr  appelant   B.  W.  Godb^,  for  «pp«ttlee. 

ANDBR80N,  J.    By  the  pleading  In  tbe 
former  case  defendant  BotMtht  a  recoupment 
of  damages  for  the  breach  of  the  contract 
of  sale,  and  was  awarded  the  difference 
between  the  amount  claimed  In  the  notes 
sued  on  In  the  first  suit  and  the  amoont  of 
the  Judgment  recorered,  which  was  $623, 
and  which  said  sum  Is  all  that  Is  aTallable 
to  the  defendant  for  the  breach  of  the  con- 
tract of  sale.    And  tbe  defendant  having 
exhausted  his  counterclaim  growing  oat  of 
said  breach  of  sale,  as  represented  by  all 
of  the  notes,  upon  the  suit  for  the  ootlectlon 
of  tbe  matured  series  of  notes,  cannot  now 
use  the  same  breach  for  the  purpose  of  re- 
ducing the  amonnt  due  on  the  second  series 
of  notes.    While  two  separate  suits  were 
brought  on  the  notes,  they  maturing  at  dif- 
ferent ttanes,  they  all  evidenced  and  mpn- 
sented  the  consideration  of  but  one  contract 
of  sale,  and  under  the  pleading  and  jndg- 
ment  in  the  former  case  the  defendant  got 
the  benefit  of  all  damage  by  way  of  recoup- 
ment, to  which  he  was  entitled,  and  which 
was  conchislve.    And  as  the  damage  then 
awarded  was  less  than  tbe  amount  claimed 
In  the  former  snlt,  the  defendant  thereby 
became  precluded  from  setting  up  the  same 
breach  as  a  defense  to  tbe  other  notes,  which 
had  in  no  way  entered  into  the  amount 
awarded  the  plaintiff  on  the  first  payment. 
This  court  in  dlscaselng  the  conclusiveness 
<it  a  plea  of  recoupment,  while  admitting  that 
this  Is  an  unsettled  qneetlon  by  some  author- 
ities, has  set  the  lead  whidi  we  will  fol- 
low, and  we  quote  Judge  Stone,  In  the  case 
of  Sontb  &  North  Alabama  R.  B.  Co.  t. 
Henlein  &  Barr,  59  Ala.  874:   "Such  plea  U 
in  Its  very  nature  defensive,  and  the  party 
making  It  seeks  only  to  cat  out,  or  keep 
back,  a  part  or  the  whole  of  plalntUPs  de- 
mand.   Whether  such  defense  Is  a  waiver 
or  abandonment  of  all  claim  by  reason  there- 
of, save  that  which  abates  or  defeats  plaln- 
tfff*a  recovery,  is  not  fully  settled.  This 
court.  In  McLane  v.  Miller,  12  Ala.  643,  as- 
serted the  afllrmatlve  of  the  proposition,  and 
declared  that  no  action  will  lie  for  tbe  re- 
covery of  a  balance  of  a  elaimi  a  part  of 
which  has  been  used  as  recoiqjment  of  dam- 
agea  In  a  former  anlt   Britton  t.  Turner, 
■6  N.  H.  4S1,  26  Am.  Dec  718,  decldea  the 
same  thing.   In  Waterman  <m  Set-Off.  tills 
-auestion  la  treated  as  imsettled,  rtferxlng  to 


Handel  r.  Steel,  8  Hees.  &  W.  85&  See 
Waterman  on  Set-Off.  f  631;  Mason  v.  Hey- 
ward.  8  Minn.  182  (GU.  116).  We  prefer  to 
follow  the  lead  of  McLene  v.  Miller,  supra, 
and  hold  that.  In  such  case,  no  acticn  can  be 
brought  for  the  residuum  of  a  claim,  a  part  of 
which  has  been  utilized  by  way  of  re- 
coupment in  a  former  suit."  In  tbe  case  of 
McLAne  V.  Miller,  snpra,  it  was  said:  "That 
the  plaintiff  having  In  a  former  action,  where 
he  was  defendant,  insisted  on  a  rebatement 
of  the  hire  which  he  was  to  pay  for  the 
slaves,  and  having  obtained  it,  for  the  rea- 
son that  his  poBsesslOQ  was  determined  by 
the  defendant's  act,  he  la  concluded,  so  for  as 
that  extends,  from  again  obtaining  satis- 
faction for  tbo  same  Injury.  It  will  be  seen 
by  this  extract  that  the  prohibition  to  re- 
cover extends  only  to  the  rebatouent  of 
tbe  hire  of  the  slaves,  which  tbe  pUUntlff 
had  recouped  In  tbe  former  action,  and  there- 
fore was  not  permitted  again  to  insist  on." 
It  will  be  seen,  by  an  application  of  tbe 
tongoiot  aath(Hlties  to  the  case  at  bar,  that 
the  plea  of  recoupment  In  the  former  anlt 
having  fixed  the  defendant's  damage  for  the 
breach  of  the  contract,  be  Is  concluded  from 
again  obtaining  satisfaction  for  the  same 
injury.  In  the  case  of  Taylor  v.  Chambers.  1 
Iowa,  124.  notes  fOr  part  of  the  purchase 
price  of  logB  were  resisted  by  the  maker, 
because  tbe  logs  were  bought  by  him  as 
good  merchantable  io^,  whereas  they  were 
really  "rotten  and  hollow,"  and  damaged 
20  per  cent;  but  it  was  shown  that  on  one 
of  the  hundred  dollar  notes,  a  prior  suit  had 
been  bKmght,  and  defended  on  the  same 
ground,  resulting  in  a  Judgment  against  the 
defendant,  the  maker,  for  178.  The  court 
said:  "The  defendants  set  np  and  caused 
their  demand  for  damages — their  whole  de^ 
mand— to  be  adjudicated;  and  now  to  after- 
wards talk  of  their  right  to  sever  It  Is  idle. 
When  once  adjudicated,  and  the  amovnt  de- 
ducted from  the  note  in  that  suit,  it  no  long^ 
er  existed."  See,  also,  Qllmore  t.  White- 
man  (Neb.)  70  N.  W.  866;  Hoover  v.  Kil- 
ander  (Ind.  Sup.)  84  N.  BL  697;  Clement  T. 
Field.  147  U.  a  467,  18  Bnp.  Ot  868,  87  L. 
Bd.  244;  O'Conner  T.  Vamey,  10  Oray 
(Mass.)  231;  Brlttim  t.  Turner,  26  Am.  Dea 
713;  Sutherland  on  Damages.  |  180.  We 
consider  tbe  case  of  Brown  t.  First  National 
Bank.  182  Fed.  460,  66  a  O.  A.  29S.  relied 
upon  by  appellant,  rather  In  ftw  of,  In- 
stead of  opposed  to,  the  above  doctrine. 

The  Judgment  of  the  etrcolt  court  la  af- 
firmed. 

McGLBXiLAN,  a  3.,  and  TTBON  and 
SIMpaON.  JX,  concn* 

On  Rehearing. 

ANDBBSON.  J.  The  foregoing  opinion 
was  adopted  npim  a  mlsoonception  of  the 
plea  Interposed  In  tbe  ffuraer  snlt,  wUdi  we 
find  upon  reconslderatkm  to  be  one  of 
nre  ot  eonaldwatlm"  tautead  of  recoupment 
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ThU  question  bai  bean  fully  discussed  in  s 
learned  opInloD  tendered  by  Elliott,  of 
fbe  Siqtreme  Oonrt  of  Indlsna,  In  the  csso 
of  ITelton  T.  Smith.  88  Ind.  149,  45  Am.  Rep. 
464,  and  n  It  is  so  very  applicable  to  the 
case  at  bar  we  quote  approTlngly  therefrom : 
"The  four  assignments  were  as  many  sep- 
arate and  distinct  causes  of  action,  upon  esch 
of  which  an  actkm  might  be  maintained. 
The  causa  of  action  sued  on  In  this  case  was 
Independent  of  the  others,  and  tbe  recovery 
of  tbs  appellant  was  oa  that  one  cause  of 
action  altms.  The  amonnt  awarded  him  was 
not  upon  three  contracts  not  sued  on,  and 
which  constltnted  Independent  causes  of  ac- 
ti<«,  bat  vpon  the  one  contract  sned  on. 
Tbe  TOnUct  and  jndgmrait  settled  nothing 
more  than  the  rlfiftt  of  the  appellant  to  re- 
oorer  on  the  cause  of  action  stated  In  the 
complaint  In  Campbell  r.  Board,  etc.  71 
Ind.  18S,  It  Is  said:  *A  recovery  on  a  part 
ot  a  cause  of  action  which  la  divisible  Is 
not  a  bar  to  an  action  brought  upon  the 
oUier  part;  but  a  recovery  on  the  whole 
cduse  of  action,  of  only  a  part  of  the  amount, 
is  a  bar  to  a  suit  brought  on  the  same  cause 
of  action  for  the  balance  of  the  amount' 
Where  a  Judgment  settles  tbe  entire  defmse 
to  a  series  of  notes,  slthougfa  rendered  upon 
one  only  of  the  series.  It  conclusively  ad- 
judicates the  controversy  as  to  all  of  tbe 
series.  This  Is,  however,  only  where  the 
entire  subject-matter  of  the  defmse  Is  litigat- 
ed In  tbe  one  action,  and  is  determined  by 
the  Judgment  It  is  not  so  where  the  litiga- 
tion is  as  to  the  one  note  declared  on,  and 
the  Judgment  does  not  extend  to  the  whole 
subject-matter  of  the  entire  series  of  notes. 
French  v.  Howard,  14  Ind.  45B;  Hereth  v. 
Tandes,  S4  Ind.  102;  Turner  v.  Allen,  66 
Ind.  252;  Gardner  v.  Buckahee,  8  Cow.  (N. 
T.)  120,  15  Am.  Dec:  256;  Edgell  t.  Slger- 
son,  26  Mo.  683;  Hazen  v.  Beed.  80  Mich. 
831.  In  tbls  case  It  cannot  be  said  that 
tbe  Judgment  determined  tbe  entire  con- 
troversy, for  the  appellee  did  not  succeed 
upon  the  Issues  tendered  by  bim;  nor,  on 
the  other  band,  did  tbe  appellant  obtain  Judg- 
ment for  ail  he  claimed.  If  the  latter  had 
recovered  Judgment  for  the  full  amount 
claimed,  he  could  not  successfully  claim  that 
It  settled  his  right  to  recover  on  all  the 
other  notes.  Nor  can  It  be  Justly  said  In 
the  case  before  us  that  tbe  whole  subject- 
matter  of  tbe  controversy  was  litigated,  for 
the  defenses  pleaded  were  different,  and 
those  professlug  to  go  to  the  entire  subject- 
matter  did  not  necessarily  involve  an  investi- 
gation to  an  extent  b^ond  what  was  necM- 
sary  to  ascertain  the  appellant's  measure  of 
damages.  Tbls  we  say  for  the  reas<Hi  that 
under  a  plea  of  want  of  conBlderation  par- 
tial failure  may  be  shown.  If  tbe  verdict 
and  Judgment  had  sustained  tbe  plea  of 
want  of  consideration,  then  It  might  with 
some  planslblUty,  have  been  maintained  that 
the  whole  oontrovwsy  was  determined ;  but 
this  they  did  not  do,  for  they  merely  cat 


down  tbe  appellants  damages,  and  did  not 
find  that  be  bad  no  cause  of  action.  Tbe 
appellant  established  bis  cause  of  actios, 
but  did  not  recover  all  the  damages  bit 
prima  fade  case  entitled  him  to.  and  bis 
adversary  did  not  succeed  In  estabiisblu; 
any  defenses  except  such  as  went  to  tb# 
amount  of  recovery,  and  It  cannot  be  said 
that  tbls  extended  beyond  the  cause  of  ae- 
tion  declared  on.  The  issue  decided  mi 
really  as  to  tbe  amount  to  be  reoovered  on 
that  single  cause  of  action,  and  not  as  ta 
the  amount  to  be  recovered  upon  sodm  other 
cause  of  action.  If  the  appellee  had  filed 
a  counterdalm  showing  cause  for  tbe  can- 
cellation of  the  other  notes,  a  different  case 
would  have  beoi  presented.   But,  whatevtf 
may  be  the  rule  In  such  a  case,  the  Jndgraeit 
in  the  one  at  bar  settles  nothing  more  than 
tbe  measure  of  recovery  in  the  cause  of  ac- 
tltm  declared  on.  It  does  not  conclude  tbe 
appellant  from  maintaining  an  action  on  bii 
other  notes ;  nor,  on  tbe  other  band,  does  It 
preclude  tbe  appellee  from  defending  against 
them.  The  former  cannot  claim  that  » 
he  recovered  fSOO  on  tbe  note  sued  on  In  tbe 
former  acticm,  be  Is,  by  fwce  of  tlie  Jndg- 
ment  entitled  to  reoovw  a  like  anm  <m  eacb 
of  the  other  three  notes ;  nor  can  tbe  latter 
Justly  claim  that  as  be  succeeded  in  cnttlDg 
down  tlie  amount  of  tbe  recovery,  be  ia  si- 
titled  to  have  the  Judgment  regarded  as  eoo- 
cluslvely  settling  tbe  question  that  tbe  con- 
sideration for  the  indorsement  of  tbe  torn  I 
notes  was  no  more  than  the  sum  recoreted  j 
In  that  action.  If  tbe  sum  recovered  In  tbe 
former  action  waa  tbe  entire  conslderatka 
paid  tot  tha  Indonement  at  the  tarn  note^ 
then  there  can  be  no  recovery  on  tbe  other  | 
ttuee  etmteacta  ot  Indorsanoit;  but  ttds  Is 
a  deftaue  altogether  ^Ufferent  tram  tbat  of 
res  adjudieata,  as  h«e  relied  on.   It  Is  a 
defense  not  to  be  made  oat  by  tbe  mere 
production  of  tbo  record  of  tbe  fonner  ac- 
tion,  but  to  be  made  out  by  supplementlQi; 
evidence  of  the  former  action  and  Jndcnient 
with  proof  of  the  fact  that  all  of  tbe  cod- 
slderatlon  was  exhausted  In  the  forma-  re- 
covery. The  record  of  that  recovery  does 
not  show  that  tbe  sum  allowed  aa  damages 
exhausted  tbe  consideration  for  all  tbe  notes. 
Nothing  more  can  be  Justly  claimed  tor  that 
rec(wd  than  that  it  sbows  tbat  the  defraae 
prevailed  to  tbe  vxteat  of  $250.  and  that 
although  the  plaintiff  establlsbed  a  canae  ot 
action,  be  diowed  blmself  oitltied  to  only 
tbe  amount  of  damages  awarded  tqr  the  Juiy. 
Tbe  fact  that  the  ai^lant  recovovd  lest 
than  tbe  sum  his  prima  facie  case  gave  him 
the  right  to  does  not  settle  his  right  of  re- 
covery upon  distinct  and  Indepcsidait  causes 
of  action  not  fmed  mi  In  the  former  actloa 
Tbe  appellee  cannot  affirm  tbat  tbe  men  fact 
tbat  the  recovery  was  cut  down  entitles  him 
to  a  presnmption  that  bis  dtfense  failed.  It 
may  well  be  tbat  tbe  juiy  found  lees  than 
the  appelant  waa  entitled  to  recover,  but 
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tbls  would  0Te  the  a[q>ellee  no  cause  of  com- 
plaint; nor  raider  the  verdict  111,  nor  yet 
make  It  condnalre  as  to  the  other  causes  of 
action.  Wolf  V.  Ooodbae  F.  Ins.  Co^  43 
Barb.  (N.  T.)  400,  affirmed  41  N.  T.  62a  In 
Hargos  t.  Ooodman,  12  Ind.  629,  It  is  shown 
that  a  Judgment  Is  not  concInslTe  unless  the 
point  claimed  to  have  been  litigated  was  es- 
sential to  the  support  of  the  Judgment,  and 
this  principle  must  apply  to  a  case  like  this. 
If  to  any,  for  the  amount  of  recovery  upon 
the  note  sued  <m  might  wdl  be  cut  down 
without  looking  beyond  to  other  and  differ- 
ent notes.  The  case  of  Gl&rk  v.  Sammons,  12 
Iowa,  868,  Is  In  point,  and  lllastrates  the 
distinction  we  have  endeavored  to  make  be- 
tween a  total  and  partial  defense.  In  that 
case  two  notes  were  given  for  personal  prop- 
erty. To  the  complaint  on  the  first  note  the 
defendant  pleaded  a  breach  of  warranty 
and  a  failure  of  conaideratlon ;  and  in  the 
action  upon  the  second  note  it  was  held  that 
the  defence  of  failure  of  consideration  might 
be  pleaded.  The  court  there  said :  'The  plea 
of  fnllure  of  consideration  In  the  first  suit 
applied  solely  to  the  matters  then  In  Issue, 
to  the  claim  of  plaintiff,  as  then  pleaded.' 
So  It  Is  here,  fbr  so  far  as  concerned  the 
amount  of  recovery  the  question  In  the  form- 
er action  was,  how  much  is  the  appellant 
entitled  to  recover  on  the  note  in  suit? 
All  the  Jury  determined  was  that  he  was 
entitled  to  recover  the  amount  assessed  in 
his  favor.  They  did  not  and  could  not  go  out- 
side of  the  Issue  to  settle  the  amount  of  re- 
covery on  other  Independent  causes  of  action. 

"Suppose  that  the  appellant  bad  recovered 
the  full  amount  claimed  to  be  due  on  the 
note  sued  on,  would  the  appellee  have  been 
precluded  from  pleading  failure  of  consid- 
eration as  to  the  notes  not  declared  on  in 
that  action?  Is  It  not  perfectly  plain  that 
the  judgmrat  would  have  settled  the  measure 
of  recovery  as  to  that  one  note,  and  have  left 
the  question  of  the  amount  to  be  recovered 
upon  the  other  notes  to  be  disposed  of  In  an- 
other action,  or  In  other  actions?  If  It  be 
true  that  Judgment  for  the  full  amount  would 
have  settled  the  question  only  as  to  the  one 
note,  then  It  must  also  be  true  that  the  plain- 
tiff might  malntahi  an  action  on  tlie  other 
notes,  and  the  defendant  rightfully  plead 
failure  of  consideration.  If  this  be  not 
correct,  then  the  recovery  by  the  plaintiff  on 
one  note  must  be  held  to  conclusively  settle 
bis  right  to  a  recovery  on  all  the  other  notes, 
and  this  craicluston  Is  manifestly  wrong,  for 
It  ml^t  well  be  that  the  consideration  re> 
covered  Included  the  entire  consideration  for 
all  of  other  notes.  If  it  be  granted  that  a  re- 
covery by  the  plaintiff  settles  not  only  the 
question  as  to  the  particular  note,  but  also 
as  to  all  the  other  notes,  then  the  Judgment 
In  the  former  action,  Instead  of  barring  the 
appellant,  barred  the  an^ellee  to  the  extent 
at  least  of  the  anionnt  recovered,  and  this  la, 
plainly  enough,  an  erroneous  condnslw.  On 
ttie  other  hand.  If  the  consideration  recovered 


on  the  first  note  was  only  the  proportion 
whldi  the  amount  of  the  note  bore  to  the  en- 
tire conddoration,  the  a^tellant  would  be 
unjustly  deprived  bis  right  If  the  former 
recovery  should  be  held  a  bar.  The  only  so- 
lution of  the  difficulty  Is  to  bold  that  where 
the  defense  prevails  so  tax  as  to  cut  down 
damages,  and  does  not  overthrow  tiie  cause 
of  action,  there  Is  no  adjudication  of  the  en- 
tire controveny.  and  the  Judgment  Is  to  be 
confined  to  the  cause  of  action  declared  on 
In  the  suit  wherein  the  Judgment  was  ren- 
dered. The  Judgment  Is,  of  course,  evidence, 
and.  If  it  be  shown  by  other  evidence  that  it 
took  up  tin  consideration  of  all  the  notes, 
then  the  dtfaidant  must  prevail.  It  Is  ap- 
parait  that  the  Judgment  In  this  case  does  not 
estop  both  parties,  except  as  to  the  one  note 
sued  on  In  the  former  action.  It  is  evident, 
as  we  have  seen,  that  It  cannot  be  an  estoppel 
against  the  appellee  «Ecept  as  to  the  one 
note  sued  on.  fOr,  If  It  Is,  tbm  It  hinds  him 
to  pay,  upon  all  the  otho:  notes  the  sum  re- 
covered on  the  one  In  suit.  It  \%  we  rq;>eat, 
a  mutual  estoppel  only  as  to  the  one  note,  and 
when  Its  mutuality  ends  so  does  Its  effect  as 
an  estoppel.  The  parties  are  bound  so  far 
as  the  first  note  Is  concerned,  but  they  are 
not  concluded  as  to  tlie  other  notes.  The  an* 
thorlties  recognize  a  dlffwoice  between  the 
effect  of  a  Judgment  when  pleaded  as  a  bar 
to  an  action  upon  the  Instrument  sned  on  In 
the  first  action,  and  anotiier  of  the  same  se- 
ries and  founded  upon  the  same  transaction. 
In  Davis  T.  Browi^  91  U.  Si  42S,  24  L.  Bd. 
204,  the  court,  in  speaking  ot  the  position 
taken  1^  counsel,  said:  In  tokta^  this  por- 
tion, connsel  have  confounded  the  operatitm 
of  a  Judgment  upon  the  demand  involved  In 
the  action.  In  which  the  Judgment  was  ren- 
dered, wltii  Ite  (qieration  as  an  estoppel  In 
another  action  between  the  parties  upon  a 
different  demand.  So  far  as  the  donand  In- 
volved In  the  action  is  concerned,  the  Judg- 
ment has  closed  controversy.  Ite  valid- 
ity Is  no  longer  open  to  contestation,  wh&t- 
ever  might  have  been  said  or  proved  at  the 
trial  for  or  M^nst  It  The  Judgment  Is  not 
only  conclusive  as  to  what  was  actually  de- 
termined respectli^  such  demand,  but  as  to 
every  matter  whldi  might  have  been  brought 
forward  and  determined  reqwcting  It;  and 
that  Is  all  that  the  language  mesns  whldi  Is 
quoted  1^  counsel  from  opinions  In  adjudged 
cases.  In  seeming  consonance  with  his  posi- 
tion.* Cromwell  v.  Oounty,  etc.,  94  XT.  &  S61, 
24  L.  Bd.  195;  Russell  t.  Place,  94  U.  S. 
606,  24  L.  Ed.  214.  Tbls  doctrine  Is  carried 
very  far,  qnlte  as  far,  perhaps,  as  it  Is  pos- 
sible to  do  without  encroaching  upon  settled 
principles.  In  Roberts  v.  Robeson,  27  Ind. 
454,  wherein  It  was  held  titat  a  Judgment 
declaring  an  asslgmnent  void  was  only  con- 
duslve  as  to  tiie  particular  property  Involved 
in  that  action.  Thwe  Is  reason  fbr  the  gen- 
eral rule;  and  It  ought  surely  to  apply  to  a 
case  like  this,  where  the  only  tiling  really 
settled  In  the  former  action  waa  the  plaln- 
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tUTi  right  to  recover  a  spedfled  mm  <m  the 
demand  there  sued  on,  and  where,  except  aa 
to  the  mere  qneetloD  of  amount,  all  Issoea 
were  decided  In  favor  of  tbe  plaintiff.  It  la 
clear  that  In  that  case  there  was  only  a  par- 
tial recovery,  and  therefore  only  a  partial 
adjudication  upon  the  entire  transaction  out 
of  which  the  demand  arose,  and  It  would  be 
a  violation  of  settled  principles  to  stretch 
that  Judgment  so  as  to  make  It  Include  ctalma 
not  In  litigation  In  that  action.  Estoppels 
are  not  to  be  Inferred,  and  we  are  not  at 
liberty  to  Infer  that  the  judgment  In  the 
former  action  settled  the  controversy  so  as 
to  Include  notes  not  sued  on.  *It  Is  allow- 
able,' says  the  Supreme  Court  of  Massachu- 
setts, *to  reason  back  from  a  judgment  to 
the  basis  on  which  It  stands,  upon  the  obvi- 
ous principle  that,  where  a  conclusion  Is 
Indisputable  and  could  have  been  drawn  only 
from  certain  premises,  the  premises  are  eQoal- 
ly  Indisputable  with  the  conclusion.  But 
such  au  Inference  must  be  Inevitable,*  or  It 
cannot  be  drawn.*  Burlen  v.  Shannon,  81 
Mass.  aOO,  96  Am.  Dec.  733;  Lea  v.  Lea,  99 
Mass.  493,  96  Am.  Dec  772.  The  conclusion 
that  the  whole  subject  of  consideration  was 
settled  In  the  former  action,  so  fax  from  be- 
ing an  Inevitable  one  from  the  Judgment,  Is 
In  truth  an  Improbable  one.  The  strong 
probability.  If  not  the  moral  certainty,  Is 
that,  with  the  single  cauue  of  action  before 
them,  the  jury  looked  to  nothing  else,  and 
the  measure  of  damages  adopted  by  them  was 
adopted  with  exclusive  reference  to  that  one 
cause  of  action;  In  other  words,  that  they 
regarded  the  proportl<Hi  of  the  whole  consid- 
eration due  upon  the  note  In  suit  to  be  the 
Just  measure  of  recovery  ea  that  one  de- 
mand. In  Packet  Company  v.  Sickles,  5 
Wall.  (U.  S.)  580,  18  L.  Ed.  SCO,  It  was  said, 
speaking  of  an  estoppel  by  judgment,  that 
It  was  conclusive  If  it  api>eared  that  the 
verdict  could  not  have  been  rendered  without 
decidli^  the  particular  matter.'  In  this  case 
It  Is  very  plain  that  the  damages  awarded 
the  appellant  in  the  former  action  might  have 
been  awarded  without  deciding  anything  at 
all  as  to  the  other  notes.  We  think  a  partial 
success  upon  a  partial  defense  cannot  be  fair- 
ly regarded  as  making  an  estoppel  as  to  de- 
mands not  embraced  in  the  action  In  which 
the  judgment  was  rendered.  The  conclusion 
to  which  we  are  carried  is  that  the  Judgment 
Is  conclusive  as  to  the  first  note,  but  not  as 
to  the  assignments  not  sued  on  In  that  ac- 
tion. It  can  no  more  be  said  that  the  Judg- 
ment took  ap  the  whole  con^deratlon  for 
the  four  contracts  than  that  It  applied  the 
whole  deduction  on  account  of  the  failure 
of  consideration  to  the  one  contract,  leaving 
the  consideration  for  the  other  three  notes 
Intact.  It  is  Impossible  to  say  whether  the 
whole  consideration  for  the  four  assigummits 
was  Included  In  the  amount  assessed  by  the 
Jury  in  favor  of  the  appellee,  or  whether 
the  «itlre  amount  of  the  failure  was  deducted 
ti'om  the  one  sued  on,  thus  leaving  a  foil  con- 


sideration for  eacli  of  the  otiier  oontracta. 
The  only  manner  In  which  Justice  can  be 
done  these  parties,  and  a  safe  precedrat  es- 
tablished, is  to  hold  that  the  Judgment  set- 
tled the  controvert  upon  the  Issue  Joined 
tm  the  single  cause  of  action  declared  on  tn 
the  former  action,  and  this  is  clearly  the  rule 
declared  In  the  cases  dted." 

It  would  thus  ai^ar  that  the  judgment  in 
the  former  suit  did  not  operate  aa  a  bar  to 
the  plaintiffs  right  to  recover  in  the  case  at 
bar  upon  the  last  series  of  notes,  and  tbe  de- 
murrers to  the  special  pleas  were  properly 
sustained.  On  the  other  hand,  the  judgment 
rendered  in  the  former  case  for  a  portion  of 
the  consideration  of  the  first  series  of  notes 
did  not  estop  the  defendant  from  Invoking 
the  defense  of  "failure  of  consideration**  as 
against  the  second  series  of  notes,  and  the 
trial  court  erred  In  not  sustaining  defoid- 
anfs  demurrer  to  plaintlfTs  replication  pro- 
ceeding upon  sueh  a  theory. 

The  rehearing  is  granted,  uid  the  Jndement 
of  the  circuit  eoort  Is  reversed  and  tbe  eanae 
remanded. 

HAAALSON,  TTSON,  DOWDBIA^  SDCP- 
SON,  and  DBNSON.  JJ^  ooncor. 


SAUNDERS  T.  TUSCUMBIA  ROOFING  ft 

PLUMBING  00. 
(Supreme  Court  of  Alabama.  Jnly  6,  1906.) 

1.  EvinENCE— Sboondabt  Evidence  —  Psoor 
OF  Loss  or  PaiMABT  BVIDEITCB— Sim-ioiEii- 
OT. 

To  vender  secondary  evidence  ot  the  osn- 
tents  of  an  instrument  admissible,  it  ia  necea- 
sary  to  show  that  search  has  been  made  In  the 
place  wfaer«  tbe  iDBtrument  was  last  seen, 
or  in  the  place  where  it  wonid  be  likely  to  be 
found,  if  In  existence,  and  that  It  was  not 
found ;  but  it  Is  not  necessary  to  prove  tliat 
search  has  been  made  in  every  posmble  place. 

[Ed.  Note.— For  cases  in  point,  aee  vol.  20, 
Cent.  Dig.  EMdenoe,  S  612.] 

2.  Sake. 

Where  a  party  testified  that  be  ooald  not 
find  an  Instmment,  that  1m  had  hunted  for 
it  in  the  place  last  seen  by  him,  but  bad  been 
unable  to  find  it,  a  eufficient  predicate  was 
laid  for  tbe  admission  of  secondary  evidence. 

[Bd.  Note.— ^Vw  cases  la  m^t,  see  toL  SO; 
Cent  Dig.  I&rideuoe.  |  612.1 

8.  AppkU/— Rboobd— SumciBNor. 

Where  the  lien  sought  to  be  «iforaed  Is 
not  set  out  in  tbe  bill,  of  exceptions,  asrign- 
menta  of  error  relating  to  discrepancies  be- 
tween the  lien  filed  In  ate  office  of  the  probate 
judge  and  the  status  ot  tlie  suit  as  to  uie  par- 
ties cannot  be  ccmddered  ai^ieaL 

4.  Mechahics*  Xjens— Consbnt  or  Owiik»- 
authoritt  to  conxbaot— hubbakd  ahd 
Wife. 

The  property  of  a  married  woman  b  sub- 
ject to  a  lien  fOr  labor  and  materials  famish- 
ed In  repairing  a  building  owned  by  her,  con- 
tracted for  by  her  husband  as  her  agent,  with- 
out reference  to  whether  she  consented  to  the 
repairs  or  not. 

[Ed.  Note. — For  cases  In  point,  sea  voL  84, 
Cent.  Dig.  Mechanics'  Liens,  (  65.] 

5.  Same— EviOEitci^— ADUtssiBiLirT. 

Where,  in  a  suit  to  enforce  a  lien  tar  la- 
bor and  materiala  in  repairing  a  bnildlog  own- 
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•d  br  ft  married  woman,  there  was  no  direct 
proof  that  her  huabaod,  who  oontimoted  for 
the  repairs,  was  acting  as  her  agent  In  eo  d»- 
ine.  It  was  competent  to  ask  him  whether  he 
aold  the  property  for  hli  wife  and  an  to  what 
he  did  with  the  pnrcbaM  money,  and  aa  to 
who  employed  man  to  do  certain  work  on  her 
property. 

S>  Apfial — HAxaoasB  Ebbob.  • 

The  admissioQ  of  irrelevant  evideiuM^  which 
could  not  have  affected  the  verdict,  la  not  re- 
versible error. 

7.  TglAI^IWOTBUCIlOMB— OEtAaoaa  BlCBODIBO 

IH  thobb  Oivkh. 

It  i«  not  error  to  nfoM  hutnictions  tatr 
bodied  tn  thoee  given. 

Appeal  ttom  Circuit  Oonrt,  CoU»^  Coun- 
ty; B.  B.  Almon,  Jadge. 

"To  be  officially  reported." 

Action  by  the  Tuacumbla  Hoofing  &  Plumb- 
ing Company  against  OltTla  Bauudera.  From 
a  Jndgment  for  plaintiff,  defoidant  appeals. 
Affirmed. 

This  was  an  action  to  enforce  a  Uen  for 
woA  and  labor  done  and  material  fumlabed 
In  repairing  cotaln  mactalnvy  and  bnlldlDS 
all^^  to  belong  to  defendant  and  her  hos- 
band,  T.  C  Samiden.  Hie  defiense  relied  on 
Is  set  jip  In  special  plea  as  foUows:  "That 
die  never  made  any  omtract  with  plaintiff 
tot  the  material  or  work  and  labor  men- 
tioned in  said  cause  of  action,  nor  antborlaed 
ber  husband  to  do  so,  and  had  no  knowledge 
or  notice  that  the  material  bad  been  fur- 
nished and  the  work  and  labor  done  nntll 
long  after  tts  performance,  and.it  was  all 
done  by  her  husband  withont  ber  knowle^ 
and  coneent,  and  that  the  plaintiff  gave 
credit  to  her  fansband  alone  for  said  material 
and  said  work  and  labor."  The  defendant 
requested  the  followli^  writt^  charges:  "(1) 
That  if  T.  0.  Saunders,  the  husband  of  the 
defendant  made  the  contract  with  Bernhardt 
In  his  own  name,  and  not  as  agent  for  his 
wife,  and  that  credit  was  given  sold  It  to 
the  husband,  T.  C.  Saunders,  the  Jury  must 
find  for  the  defendant  (2)  That  tn  order  for 
plaintiff  to  recover  in  this  case  he  must  show 
that  there  was  a  contract  either  with  the  de- 
fendant or  with  T.  C.  Saunders  as  her  author- 
ized agent,  and  If  the  contract  was  not  made 
with  defendant  or  with  T.  O.  Saunders  as  her 
agent,  but  with  T.  C,  Saunders  individually, 
then  the  jury  must  find  for  the  defendant 
(3)  That  unless  the  evidence  in  this  case 
shows  that  the  contract  was  made  with 
Olivia  Saunders  the  jury  must  find  for  the  de- 
fendant (4)  The  proof  in  this  case  shows  that 
Mrs.  Saunders  never  anthorized  Mr.  Saun- 
ders to  have  the  work  done  that  is  sued  for 
in  this  case.  (C)  Affirmative  ciiarge.  (6)  If 
the  plaintiff  hi  this  case  gave  the  credit  to  T. 
C  Sannders  for  the  work  he  did,  you  should 
find  for  the  defendant  (7>  There  Is  no  proof 
that  Mrs.  Saunders  ever  ratified  any  contract 
for  the  work  hi  this  case." 

W.  P.  and  W.  L.  C^ltwood,  for  appellant 
Jamaa  H.  Brancb»  for  appellee. 


SIBIPSON,  J.  This  was  a  suit  by  Ihe  ap- 
pellee (plaintiff)  to  enforce  a  mechanic's  and 
materialman's  lien  on  certain  property. 

The  first  assignment  of  error  Is  that  the 
court  erred  In  admitting  the  record  of  the 
mechanic's  lien,  because  no  sufficient  predi- 
cate was  laid  for  the  introduction  of  second- 
ary evidence.  The  testimony  on  this  point 
was  by  the  plaintiff,  who  testified  that  be 
could  not  find  the  original,  and  that  he  had 
hunted  for  the  same  at  his  shop  and  been  un- 
able to  find  it;  that  he  had  not  examined  at 
his  residence,  but  the  last  time  he  had  seen 
it  It  was  at  his  shop.  Mr.  Wlgmore,  in  his 
work  on  Bvldence,  ta  referring  to  this  ques- 
tion about  the  sufficiency  of  the  search,  says: 
"The  discovery  of  the  Island  of  Atlantis  has 
occasioned  no  less  arduous  and  no  less  vain 
efforts  than  the  att^pt  to  frame  a  fixed  and 
just  rule  for  the  conduct  of  this  inquiry." 
And  the  learned  author  proceeds  to  state  that 
there  is  no  fixed  rule,  and  that  the  Inquiry 
must  d^iend  entirely  upon  the  dri^umstances 
of  the  case.  He  goes  on  to  express  the  opin- 
ion, based  upon  that  of  Lord  Denman,  that 
this  Is  a  matter  whidi  "should  be  left  entire- 
ly to  the  trial  court's  discretion,  and  that  it 
la  an  ill  Judged  expenditure  of  effort,  and  a 
waste  of  time  for  a  Supreme  Court  to  renew 
the  action  of  the  lower  court  on  this  subject" 
2  Wigmore  on  Evidence,  H  HW,  1196,  pp. 
1407,  1412.  Our  own  court  has,  neverthe- 
less, expended  some  effort  In  passing  upon 
this  question. 

From  a  general  review  of  oar  cases,  we 
may  gather  that  It  is  not  sufficient  for  the 
witness  to  state  that  he  has  not  seen  the  pa- 
per and  is  satisfied  that  It  Is  lost;  also  that 
it  Is  not  necessary  to  prove  that  search  has 
been  made  In  every  possible  place,  but  It  Is 
necessary  to  prove  that  search  has  been  made 
in  the  place  where  the  instrument  was  last 
seen,  or  kept,  or  In  the  place  where  It  Is  likely 
it  would  be  found,  tf  In  existence.  Green  v. 
State,  41  Ala.  419.  422;  Preslar  v.  Stall- 
worth,  37  Ala.  402,  406;  Jemlgau  v.  State,  81 
Ala.  &8,  60,  1  South.  72;  Bogan  v.  McCutchen, 
48  AU.  403 ;  Foster  v.  State,  88  Ala.  182,  187, 
7  South.  18iS;  O'Neal  v.  McKlnna,  U6  Ala. 
606,  616,  22  South.  905;  Burks  v.  Bragg.  89 
Ala.  204.  206,  7  South.  156;  Laster  v.  Black- 
well.  123  Ala.  143,  147,  30  South.  663;  Stu- 
art V.  Mitchum,  135  Ala.  646.  5B0,  83  South. 
670.  It  Is  recognized  In  several  of  the  cases 
cited  that  much  depends  upon  the  particular 
circumstances  of  each  case.  The  Foster  Case, 
supra.  In  the  Jernlgan  Case,  supra,  Stoue, 
0.  J.,  says  that  "a  material  inquiry  Is  wheth- 
er or  not  there  was  a  probable  motive  for 
withholding  this  highest  and  best  evidence. 
Whenever  the  court  Is  able  to  answer  this 
inquiry  In  the  negative,  less  evidence  will 
satisfy  Its  conscience."  In  the  Bogan  v.  Mc- 
Cutohen  Case,  supra,  stress  is  laid  upon  the 
Infirmities  of  Verbal  declarations  In  proving 
lost  papers.  In  another  case  where  It  was 
sought  to  prove  (by  parol  testimony)  dying 
declarations  (which  had  been  reduced  to  wrlt- 
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lug),  tb«  coart  giTM  u  the  tMsni  ct  tb* 

rale  leanlrlng  proof  of  the  low  of  ttw  writ- 
ing 'the  poB8ibl7  QncertBln  and  inaccurate 
memories  of  witnesses."  Bonlden  t.  State, 
102  Ala.  78,  85^  15  South.  841.  And  fn  a  case 
In  the  Supreme  Court  of  Texas  It  la  h^  that 
less  evidence  la  reqnired  to  let  In  secondary 
evidence  where  it  consists  of  an  authenti- 
cated COPT  of  the  original,  than  where  It  Is 
a  matter  to  be  xwoved  by  parol;  the  court 
saying:  *^e  reasm  for  ttie  dlstlncttcm  In 
the  construction  of  tbe  aflSdavlt  la  muh  case, 
and  one  made  to  allow  parol  proof  of  tbe 
contoite  of  an  unrecorded  derd.  Is  obvious." 
Foot  T.  BiUlman,  77  Tex.  28SL  271.  IS  S.  W. 
1032.  Tbe  proof  In  the  present  case  was  suf- 
flcient;  and  the  court  properly  permitted  the 
Introduction  of  the  record  of  the  medianlc's 
Hen. 

Asalgnmoits  2,  8,  4,  and  8  relate  to  sup- 
posed dlscrqnndes  betweeu  the  lien,  flled 
In  the  office  of  tbe  probate  Judge,  and  the 
statua  of  tbe  suit  as  to  parties.  These  can- 
not be  considered  because  the  said  Um  Is 
not  set  out  In  the  bill  of  exc^>tions.  It  Is 
true  that,  with  or  without  her  knowledge  and 
consrat  to  the  doing  of  the  work  and  fumlah- 
Ing  material,  her  property  might  be  made 
subject  to  the  Hen,  If  It  'could  be  proved  that 
ber  husband  was  her  agent,  clothed  by  her 
with  the  power  and  antborlty  to  moke  said 
contracts,  and  that  tbe  contract  In  qnestlon 
was  made  by  bim  as  agent  for  her.  As  there 
was  no  direct  proof  of  the  fact  that  the  hus- 
band was  acting  as  agent  of  tbe  wife  In  mak- 
Ii^  repairs  upon  her  property,  tbe  Jury  was 
entitled  to  ail  the  evidence  which  conid  shed 
any  light  on  that  question;  and  tiie  ques- 
tions to  the  witness  Saunders,  and  answers 
thereto,  whether  be  bad  sold  the  property 
tor  his  wife,  and  as  to  who  employed  the 
men  to  build  tbe  laundry,  and  as  to  what  be 
did  with  the  purchase  money,  were  properly 
admitted  for  that  purpose.  Agency  may  be 
proved  by  tbe  acts  and  conduct  of  the  par- 
ties. T^m.  River  Trans.  Co.  v.  Eavanaugh 
Brosn  101  Ala.  1. 11, 13  South.  283. 

Tbe  question  as  to  whether  tbe  husband 
conveyed  tbe  property  to  his  wife  was  proper, 
for  the  purpose  of  showing  that  the  property 
belonged  to  tbe  wife.  The  question  to  the 
witness  Saunders  as  to  who  wrote  the  deed 
had  no  bearing  whatever  on  any  Issue  snb- 
mitted  to  the  Jury,  and  while  It  was  Irrele- 
vant yet  it  Is  clear  that  It  could  not  in  any 
way  have  affected  the  verdict  on  the  issues 
submitted  to  the  Jury.  Consequently  its  ad- 
tnlsaion  was  not  reversible  error.  Borland  v. 
Mayo,  8  Ala.  104,  111,  112;  Parsons  v.  Boyd, 
20  Ala.  112,  121;  Frierson  v.  Frlerson,  21 
Ala.  549,  b55;  Seabury  v.  Stewart  &  Easton, 
22  Ala.  207,  220,  58  Am.  Dec.  254;  Mayer  v. 
Clark,  40  Ala.  259,  267. 

The  charges  refused  were  based  entirely  on 
the  necessity  of  the  agency  of  Saunders  in 
making  the  contract  for  repairs;  and  from 
an  examination  of  the  charges  given  by  the 
court,  on  request  of  defendant,  we  find  that 
th^  contained  the  substance  of  the  charges 


lefnsed  <wtai  tb»  wEceptfw  «C  two  to  the 
effect  that  tbere  wu  no  inoot  of  certain 
things,  which  was  a  matter  for  the  Jury)  and 
tiw  general  diarg&  ODnieqoeittlr  tbert  was 
no  error  In  refusing  them. 

There  was  no  error  In  the  refusal  of  the 
Gomt  to  give  tbe  gmeral  diaiige  requested  by 
defendant,  as  It  was  a  quertUm  for  tbe  Jury 
to  detmnln^  from  all  of  t^e  evidence  wheth- 
er or  not  Saunders  was  acting  as  the  agent 
of  the  defendant  in  ccmtractlng  for  tbe  work 
and  material. 

The  Judgment  ot  Om  court  la  aiBrmed. 

Affirmed. 

WBAKLBT.  a  J.,  and  BARAIAOM  and 

DOWDELL,  Ji^  eoDcnr. 


NASHVILLB,  a  A  ST.  L.  BY.  T.  HOORB. 

(Supreme  Court  of  Alabama.  May  17,  1900. 
Rehsazlng  Dcailed  June  80,  1900) 

L  Appxax<-4oofi  or  Bsvixw— AsaxaHVEiin 

or  Ebbob. 

In  the  al)sencfl  of  an  assignment  of  erm 
complaining  of  the  denial  of  a  new  trial,  the 
■ufficiency  of  the  evidence  on  controverted 
questions  of  fact  to  sustain  the  verdict  cannot 
be  reviewed  on  appeaL 

2.  Witnesses— BxAiuHATioir  —  BipniTio:*— 
Pbejudicx. 

Where.  In  an  actim  for  ejection  of  s 
pasaeDger,  a  witness  liad  testified  that '  lady 
paasengers  were  much  annoyed  by  plaintiff,  de- 
fendant was  not  prejudiced  1^  the  refusal  of 
tbe  court  to  allow  a  zepetltlon  <tf  the  atmt^ 
ment 

[Ed.  Note.— For  cases  in  point,  see  ToL  90t 
Cent.  Dig.  Witnesses,  U  827;  828.] 

8.  Oabbibbs  —  PaBBBNaBBi  —  BnBCTzoir— BCia- 

OONOUCT. 

Under  Cbde  189Q,  I  84tPr,  providing  that 
etmdnctors  of  trains  may  eject  passe^ers  irtien 
disorderly,  or  when  osmg  profane,  vulgar,  or 
obscene  language,  it  was  immaterial  to  the 
right  of  a  conductor  to  eject  a  passenger  for 
using  obecene  langnage  tiiat  Us  conduct  was  la 
fact  offensive  to  other  psasengers, 

[Bd.  Note^For  eases  In  point,  sss  voL  9l 
Cent.  Dig.  Carriers,  H  144S,  1444.] 

4.  BVIDBNCB— DECUBATtons  OF  THIBD  PKB- 

80NS— Res  Gest^. 

Where  the  cooductor  of  a  railroad  train 
waa  present,  and  witnessed  plalDtifTs  conduct 
at  the  time  he  was  ejected,  evidence  that  pas* 
sengers  called  on  the  conductor  to  remove  plain- 
tiff from  the  train,  and  their  opiniooa,  etc, 
was  inadmissible  as  res  gests. 

C  AppEU^Bxa^usion  or  EvniENOB— Pbetu- 

nicE, 

In  an  action  for  ejectiai  of  a  passenger, 
the  ezclurion  d  evidence  that  plaintiff  became 
more  abusive  than  ever  but  not  giving  the 
language  used  was  not  reversible  ernnr. 

6.  Cabbiebek- Passeroebs  —  BjEonoN  — Ac- 

TIOH — iNBTBUCnOHS. 

In  an  action  for  ejection  of  a  passenger, 
a  request  to  charge  that  the  conductor  of  a 
railroad  train  la  a  police  officer,  whose  duty  It 
is  to  keep  order  on  the  train  and  to  eject  all 

gersons  who  use  obscene  or  abusive  language 
1  the  presence  and  bearing  of  passengeis,  v^a 
misleading  because  of  its  omission  of  the  Quali* 
fication  that  the  conductor  may  use  only  soch 
force  as  may  be  necessary  to  aocomplwh  tbe 
removal,  as  provided  by  Code  1896.  i  84S7. 
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7.  Sua— ABunnmas— Statutes. 

Ct,  Code  1896.  |  4345,  providioK  that  on 
the  trial  of  any  person  (or  an  aasamt,  an  a#- 
•ault  and  battei7,  or  an  affray,  be  may  rive  In 
evidence  anj  opprobrioua  words  or  abaalve 
langaue  used  by  the  peraon  assaolted  at  or 
near  the  time  of  the  assault  in  extennation  or 
juBtificatioo,  has  no  application  to  an  action 
for  ejection  of  a  passenfer  becanaa  of  Us  al< 
le^ed  misconduct. 
&  Sams— iKBTBTroTiona. 

An  Instruction  that  if,  at  the  time  of  plain* 
tiff's  alleged  Injur;,  be  was  a  passenger  on  de- 
fendant's train  on  which  M.  was  conductor ;  that 
plaintiff  was  disorderiy  in  that  he  used  profans 
nnd  mlgar  langoage.  which  made  it  neoeesair 
for  the  conductor  to  eject  him,  and  plaintiff 
was  injured  because  of  his  reaiatance,  be  could 
not  recover — ^waa  properly  refosed  as  pretennit- 
tfns  all  injary  u  to  the  decree  of  force  employ- 
ed to  trercome  the  resistance,  and  as  assert- 
ing as  a  fact  that  plaintiff's  act  rendered  it 
necessary  for  the  conductor  to  eject  him,  and 
that  hii  resistance  was  the  cause  of  the  In- 
jury. 

Appeal  from  Clrcnl}:  Court,  Marshall  Gomi- 
1;;  J.  A.  Bllbro,  Judge. 

"To  be  ofDdally  reported." 

Action  by  Charles  H.  Moore  against  the 
NasbTlIle,  Chattanooga  ft  St  Louis  Ball- 
-way.  From  a  judgment  for  plalntUt,  de* 
fendant  appeals^  Affirmed. 

This  was  an  action  brought  hj  appellee 
against  appellant  for  damages  for  being 
pat  oS  the  train.  Tbe  complaint  contained 
bat  one  connt  whldi  alleges  a  wrongfol  ^e(s 
tion  of  the  plalnUfE  by  tiie  conductor  from 
one  of  defendant's  cars  onto  the  platform 
of  said,  car,  and  from  there  to  the  gronnd 
resDltlng  In  injaries  to  bis  peraon.  rpw 
defendant  filed  several  pleas,  all  of  whldi 
averred  the  Uaorderly  conduct  of  the  ^In- 
ttff,  boisterous  behavior  and  obscene  lan- 
guage, and  that  in  patting  blm  off  the  c6n- 
ductor  nsed  no'  more  force  tlum  was  neces- 
sary. The  case  made  1^  the  evidence  for 
the  plaintiff  was  tbat  be  bought  a  tldeet 
-which  entitted  him  to  ride  as  a  passenger  oa 
defendant's  train;  tbat  he  boarded  said 
train,  and  that  as  be  was  trying  to  find  a 
seat  in  tbe  coadi  whtcb  he  had  altered  tbe 
conductor  took,  hold  of  him  forcibly,  knocked 
talm  to  his  knees,  shoved  him  on  down  the 
aisle  to  the  platform  of  tbe  car,  caught  hold 
of  him  by  the  collar  with  one  band,  and  by 
the  1%  with  jtbe  other,  and  threw  blm  olt 
Into  a  dltcb  on  tbe  side  of  tbe  road.  Tbe 
evidence  for  tbe  defendant  tended  to  show 
that  there  were  several  ladles  In  the  coach; 
that  the  defendant  was  very  boisterous  in 
bis  conduct,  and  used  a  lot  of  obscene  and 
▼ulgar  language;  tbat  the  conductor  remon- 
strated with  blm,  and  pn  his  refnsal  to  cease 
bis  boisterous  conduct  and  tbe  use  ot  the 
obscene  language  tbe  conductor  took  him 
out  of  the  coach  onto  the  platform,  and  on 
account  of  his  drunken  condition,  be  fell  OS 
the  moving  train. 

The  defendant  requested  several  writtm 
charges  which  were  refused.  Charge  1.  Un- 
der the  law  of  this  state,  the  conductor  of 
a  railroad  train  Is  a  police  officer,  and  not 


only  has  the  riglit,  but  It  la  Us  duty,  to 
keep  order  on  tbe  train  on  wbltdi  be  Is  cim- 
ductor,  and  to  eject  all  persms  who  use 
obscene  or  abuiive  language  In  the  presence 
and  bearing  of  the  passengers.  (2)  Under 
the  law  in  thla  state,  a  person  charged  with 
aasanlt  and  battery  may  give  in  evidence  any 
opprobrious  words  or  abusive  language  used 
by  tbe  person  assaulted  or  beaten  at  the 
time  or  near  tbe  time  of  the  assault  or  af- 
fray, and  such  evidence  ^all  be  good  In 
extenuation  or  Justification,  as  the  jury  may 
determine,  and  such  facts,  If  proven,  may  be 
considered  In  mitigation  of  damages  In  this 
case.  (6)  The  court  charges  the  jury  that 
if  they  find  from  the  evidence  that  at  tbe 
time  of  the  all^^  Injury  plaintiff  was  a 
passenger  on  the  defoidantfs  train,  that 
Bright .  Martin  was  a  eonducfa»  on  said 
train,  tbat  plalntlfl  was  disorderly  In  that 
he  used  profane  or  vulgar  language,  which 
act  on  the  part  of  tbe  plaintiff  rendered  it 
necenury  for  said  Bright  Martin  to  eject 
plaintiff  from  the  train,  and  that  while 
Martin  was  trying  to  eject  plalntlfl  from  tbe 
train  plalntlfl  resisted  the  efforts  of  Martin 
to  eject  him,  which  resistance  on  the  part 
of  plalntlfl  was  the  cause  of  plalntlfl  being 
Injured,  then  the  Jory  should  find  a  verdict 
for  defendant  . 

Oscar  R.  Hundley,  for  appellant  McCord 
A  McGor4  ^ot  appellee. 

WEAKIiKT,  a  J.  This  is  tbe  sectmd  time 
tbis  case  bas  been  befture  the  court  The 
report  of  tlie  decision  on  tbe  formw  appeal, 
which  was  taken  by  the  plalntlfl^  Moore, 
contains  an  extensive  statement  of  tiie  evi- 
dence on  each  side;  and  tbe  tendencies  ot 
the  evidence,  as  tbown  by  this  record,  are 
not  variant  from  what  they  were  on  tbe 
first  trial.  Moore  t.  N.  C.  &  St  L.  By., 
1S7  Ala.  495,  84  South.  617.  Tbe  ejection 
of  the  plaintiff  from  the  car  was  not  denied; 
it  was  sought  to  be  Justified  upon  tbe  ground 
tbat  iilalntlff  wtis  Intoxicated,  and  while 
In  tbat  condition  nsed  obscrae,  abusive,  or 
profane  language,  in  the  presence  of  the 
passengers,  tbe  pleas  farther  averring  the 
use  only  of  such  force  as  was  necessary  to 
accomplish  tbe  ejection.  Tbe  assignments 
of  error,  upon  which  appellant  Insists,  are 
predicated  upon  several  rulings  on  evidence, 
and  the  refusal  to  give  three  separate  charges 
requested  In  writing.  There  was  a  motion 
for  a  new  trial,  wblcb  w%s  overruled,  al- 
though the  trial  judge  required  a  reduction 
of  tho  damages  awarded  by  tbe  jury.  No 
assignment  of  error  complains  of  tbe  denial 
of  a  new  trial,  and  hence  no  Inquiry  arises 
upcm  tbe  action  of  ttw  Jury  In  deciding  tbe 
controverted  questions  of  tact  for  the 
plaintiff. 

The  asslgnmoats  of  enot  directed  to  tbe 
refusal  of  the  court  to  allow  the  witness, 
Stewart  to  answer  questions,  which  sought 
to  elldt  from  him  the  stetemmt  that  tbe 
passengers  or  lady  passoigers  were  very 
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much  annoyed  by  the  plaintiff,  are  not  arall- 
aMe  to  appellant,  for  the  reason.  If,  for  no 
other,  that  the  witness  bad  already  testified 
that  the  lady  passengers  were  rery  much  an- 
noyed by  the  plaintiff,  and  that  testimony 
was  not  withdrawn  from  the  Jnry.  The  qnes- 
tlon:  "Did  Moore's  conduct  on  that  occasion 
annoy  the  ladles  and  passengers  In  that 
car?"  was,  howerer,  proponnded  to  the  wit- 
ness, Noel,  and  disallowed  upon  objection  by 
the  plaintiff,  and  this  ruling  Is  made  the  basts 
of  an  assignment  of  error  which  most  be 
noticed.  The  argument  of  counsel  preter- 
mits consideration  of  the  Inqnlry,  whether 
the  question  called  for  an  opinion  or  con- 
clnsion  merely,  rather  than  for  a  fact,  and 
rests  his  contention  as  to  the  propriety  of 
the  question  alone  upon  the  assertion  that 
the  annoyance  vel  non  of  passengers  is  a 
material  issue  in  the  case.  We  do  not  dis- 
cover, however,  that  It  was  a  material  issue. 
The  important  inquiry,  under  the  pleas  and 
the  statute,  in  this  connection,  was  whether 
the  plaintiff  used  the  language  of  the  char- 
acter attributed  to  him.  It  was  of  no  con- 
sequence whether  It  actually  annoyed  the 
passengers  or  not ;  the  statute  (Code  of  1896, 
section  3467)  makes  no  requirement  that  the 
language  of  the  defined  character  shall  be 
offensive  to  passengers;  and  the  pleas  are 
merely  that  the  removal  of  the  plaintiff  was 
necessary  to  prevent  their  annoyance.  All 
the  facts  constituting  the  res  gestae  might 
have  been  and  we  think  were  given  In  evi- 
dence, and  this  was  sufficient  Under  the 
statute,  proof  of  the  conduct  or  language  It 
condemns  raises  up  a  conclusive  presump- 
tion of  such  disturbance  of  the  peace  and 
quiet,  to  which  passengers  upon  the  vehicle 
of  transportation  are  entitled,  as  Justifies 
the  ejection  of  the  disturbing  passenger  by 
the  use  of  the  requisite  degree  of  force.  The 
court,  therefore,  committed  no  error  in  Its 
ruling  upon  the  objection  to  the  question 
above  quoted,  and  in  similar  rulings  in  refer- 
ence to  attempts  to  have  other  witnesses 
testify  in  general  terms,  without  detailfl, 
that  passengers  were  annoyed. 

Evidence  that  passengers  called  upon  the 
conductor  to  remove  plaintiff  did  not  tend 
to  disprove  the  averment  of  the  complaint 
that  the  removal  was  willful  as  appellant 
contends ;  and  no  other  su^estlon  In  support 
of  such  evidence  Is  made.  The  passengers 
had  no  control  over  the  conductor,  nor  was 
he  bound  to  accede  to  their  requests.  The 
existence  of  the  facts  essential  under  the 
plea  and  under  the  statute  constituted  his 
sole  Justification,  and  the  minds  of  the  jury 
should  not  be  distracted  from  the  true  in- 
quiry by  evidence  of  what  passengers  request- 
ed. The  conductor  was  present  and  witnessed 
all  that  occurred;  he  was  Informed  of  all  that 
the  passengers  knew ;  and  the  most  that 
could  be  afilrmed  of  a  request  from  them  la 
that  they  were  of  opinion  on  the  facts  the 
plnlntlff  should  be  removed.  Their  opinion 
thus  expressed  could  not  be  thrown  into  the 


balance.  It  Is  and  cannot  be  snccemfally 
contended  that  the  request  was  a  part  of  tbe 
res  gestee.  There  are  aothorlties  wbk^  bold 
that  under  some  circumstances  exclamations 
of  bystanders  are  admissible,  bat  this  case 
Is  not  within  the  rule  th^  declare  The 
question  calling  for  similar  testimony  trmn 
the  witness,  Noel,  was  ohjectlonahle  fbr  the 
same  reason,  besides  being  open  to  the  criti- 
cism  that  It  assumed  plaintiff  was  guilty  of 
misconduct,  and  of  the  use  of  impnqier  lan- 
guage. The  testimony  of  the  witness,  Mar- 
tin, and  other  witnesses  was  very  full,  bi 
respect  of  the  plaintiff's  alleged  conduct  and 
langnag^  and  the  record  shows  the  defend- 
ant had  the  fullest  opportunity  to  present 
all  the  details  of  the  occurrence  to  the  jnry. 
The  difficulty  under  which  ai^peilant  is 
laboring  Is  that  the  jury  believed  the  plain- 
tiff's witnesses,  or  did  not  believe  the  pleas 
had  been  proven;  and  further  inquiry  in 
that  behalf  Is  upon  this  record  foreclosed. 
Under  these  circumstances,  the  exclnsfon  of 
the  mere  comparative  stat«nent  from  the 
showing  for  the  witness.  Martin,  that  plain- 
tiff "became  more  abusive  than  ever.**  not 
giving  the  language  onployed,  could  not 
operate  to  inflict  any  anbstantial  Injurr  up- 
on the  defoidant;  and  while  It  ml^it  not 
have  been  improper  to  permit  the  statement 
to  go  to  tlie  jury.  Its  »dnsl<Hi  was  not 
reversible  oror, 

Ghaiva  1.  refused  to  defendant,  Identi- 
cal with  charge  8  which  was  given  on  tbe 
first  trtaL  Upon  tlie  former  appeal  It  was 
held  the  Ting  of  tba  charge  did  not  cm- 
stitnte  reverrible  enor,  beoiuse  the  critician 
directed  against  It  was  that  the  charge  bad 
a  tradmcy  to  mislead.  Per  autm,  it  maj- 
also  be  said  that  it  Is  not  an  error  to  re- 
fuse a  misleadli^  charge  or  one  having  a 
misleading  tendency.  The  diarge  had  such 
tendency  in  that  it  omitted  any  stataneot 
of  tbe  quallflcaticm  that,  in  ejecting  a  pas- 
senger for  the  canses  mottloned  In  secticn 
84S7  of  tbe  Code  of  1890.  the  conductor  may 
use  "only  such  force  as  may  be  necessary 
to  accomplish  tbe  remoral";  and  the  jury 
might  have  been  led  to  believe  by  the  charge 
requested  that  the  conductor  was  Justified 
in  his  action,  without  reference  to  the  d^ree 
of  force  employed. 

There  was  no  error  In  refusing  charge  2. 
Section  4845,  Gr.  Code  of  1880,  has  no  ap- 
plication to  the  case.  We  have  held  that 
It  does  not  apply  to  a  civil  action  even  for 
assault  and  battery  against  the  party  com- 
mitting tbe  assault .  Mitchell  t.  OamblU, 
140  Ala.  816,  37  South.  200. 

Charge  B  was  properly  refused.  It  pre- 
termitted Inquiry  Into  the  degree  of  force 
employed  to  overcome  resistance;  and  be- 
sides, asserted  as  a  fact,  that  the  act  of  tbe 
plaintiff  rendered  It  necessary  for  the  con- 
ductor to  eject  iilm,  and  that  plalntltTB  re- 
sistance was  the  cause  of  the  Injury.  Char- 
ges which  assume  the  existence  of  facts  as 
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to  wblcb  the  «TM«iee  Is  confllctlns  or  wblcb 
draw  InCerencea  for  the  Jury  are  erroneoiia, 
and  should  always  be  refused.  Conrad  t. 
Gray,  100  Ala.  180.  19  South.  89S.  This  dis- 
poses of  all  the  assignments  of  error  that  are 
Insisted  on  In  brief  of  appdlant's  counsel 
The  case  was  fairly  and  fully  tried.  We 
may  assume  from  want  of  any  complaint  In 
that  r^ard  that  the  law  was  satisfactorily 
presented  to  the  Jury  In  the  court's  oral 
charge;  the  controversy  was  entirely  one 
of  fact  which  the  jury  has  settled,  and  we 
are  unable  to  discover  any  error  In  any  mat- 
ter of  substance. 
Let  the  Judgment  be  affirmed. 

HABALSON.  DOWDELU  and  BBNSON, 
JJ.,  concur. 


BURROW  T.  STATE. 
(Supreme  Court  ot  Ain^apyi,  Jqim  SO,  19060 

1.  BuBOUBT  — ImncmuTT— Piu— Owpo- 
BATE  Capacitt— Paoor. 

Where  accused  was  charged  with  borglar- 
islng  a  railroad  car,  the  property  of  the  South- 
on  Railway  Oompany,  a  corporatton,  eta. 
no  proof  of  the  iDcorporatiim  ot  such  coomuiy 
was  required,  as  provided  by  Acta  1800-01,  p. 
2285,  in  the  absence  of  a  plea  denying  the 
existence  of  the  corporation. 

[Ed.  Note.— For  cases  In  point,  see  ToL  & 
Cent  Die  Burglary,  H  70,  102.] 

2.  iNDicnanT— DuianATion  of  Fbsoh  In- 

JUSKD. 

Where  a  count  in  an  in^Hetttent  attempted 
to  charge  grand  larceny,  and  laid  the  ownership 

of  the  property  In  the  Southern  Railway  Com- 
pany, but  failed  to  charge  that  it  waa  a  cor- 
poration, partnership,  or  natural  person,  such 
count  was  fatally  deftetlTe. 

[Bd.  Note.— For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictaient  and  Information,  |  277 ; 
voL  82,  CanL  D(g>  laieeny,  |  86.] 

3.  CaivnNAi.  Law  ~  Indictmbkt — Counts  — 

Vbbdict. 

An  indictment  contained  a  count  for  bur- 
glary of  a  railroad  car  and  a  second  count  for 
grand  larceny.  The  second  count  was  insuffi- 
cient. The  verdict  found  defendant  guilty  on 
both  counts,  but  he  was  sentmeed  only  for 
burglary.  Beld,  that  acctised  was  not  preju- 
diced by  the  defect  In  the  second  count 

[Ed.  Mote.— For  cases  In  point,  see  toL  16, 
Cent.  Dig.  Criminal  Law.  S  3101.] 

4.  BuKai:.ABT— Baiiaoad  Cabs  —  Owkbbbhip. 

Where  a  foreign  railroad  car  was  in  use 
by  tlw  Southern  Railway  Company  for  the 
transportation  of  freight  at  the  time  tt  was 
luuken  open  and  goods  sttrien  therefrom,  the 
ownership  of  the  car  was  properly  laid  In 
Bucb  railway  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Burglary,  S  66.] 

Appeal  from  Cleburne  County  Court;  T. 
A.  Johnson.  Judge. 

"To  be  offldfllly  reported." 

Christopher  Burrow  was  convicted  of  bni^ 
clary,  and  he  appeals.  Affirmed. 

Burton  ft  McHabaa.  for  api>ellaiit.  llai- 
«er  Wilson,  At^.  GeoL,  tor  the  Stats. 


.  DENSON,  J,  The  Indictment  as  returned 
by  tlie  grand  jtiry  contained  three  counts. 
On  motion  of  the  defendant  the  third  count 
-was  stricken.  The  first  count  charges  bur- 
glary of  a  railroad  car,  the  property  of  the 
Southern  Railway  Company,  a  corporation 
under  the  law  of  tl»e  state  of  Virginia,  and 
In  all  essential  particulars  the  count  is  suf- 
ficient Code  1896, 1  4418.  No  plea  denying 
the  existence  of  the  corporation  was  filed. 
Hence  there  was  no  necessity  for  proving  the 
incorporation  as  alleged.  Acts  of  1900-01. 
p.  2285.  The  second  count  attempts  to  charge 
grand  larceny.  The  ownership  of  the  prop- 
erty  Is  laid  in  the  Southern  Railway  Com- 
pany, but  fliere  is  no  avennait  In  this  count 
that  it  Is  a  corporation,  a  partnership,  or  a 
natural  person.  On  the  reasoning  employed 
in  the  case  ot  BmmondB  t.  State,  87  Ala. 
12,  6  South.  ana  on  the  authority  of  thst 
case,  it  must  be  beld  that  the  count  is  in* 
BDfflci«at  with  r^ect  of  the  allegation  of 
ownership  of  the  propertjr  alleged  to  hare 
been  stoloL  Bat  this  will  not  wwk  a*re- 
venal  of  the  Judgment;  tar,  while  the  wt- 
diet  of  the  jwy  finds  tbe  defendant  guilty 
on  the  first  and  eecond  counta,  end  the 
judgmoit  of  tbe  coDvlction  fbllows  the  ver^ 
diet,  yet  tbe  record  affirmatively  shows  that 
ttie  defendant  waa  sentenned  only  for  the 
offense  ot  burglary.  We  are  tberefwe  able 
to  say  that  we  are  ntlsfled  that  no  Injury  re- 
sulted to  tbe  defendant  on  account  of  this 
d^ectlve  count  and  tbe  fhidlng  of  the  Jury  on 
It  Code  1896, 1  4388. 

The  evidence  showed  without  conflict 
that,  while  the  car  burglarized  was  "an 
Illinois  Central  Rallroa.d  car,"  It  was  In 
use  by  tbe  Southern  Railway  Company  for 
the  transportatlen  of  freight  The  goods 
that  were  In  the  car  at  the  time  had  been 
brought  In  the  car  by  the  Southern  Railway 
Company  over  Its  line  to  Heflln,  the  point 
where  the  burglary  was  committed,  and  the 
car  was  In  that  company's  undisputed  pos- 
session, on  Its  tracks  at  the  time.  Under 
these  facts  the  ownership  was  properly  laid 
In  the  Southern  Railway  Company.  Mat- 
thews' Case,  55  Ala.  65,  28  Am.  Rep.  693; 
Allen's  Case,  134  Ala.  150,  32  South.  318. 
The  case  of  Johnson  v.  State,  311  Ala.  66, 
20  South.  690.  Is  not  in  conflict  with  the 
views  expressed  above,  but  the  opinion  In 
that  case  sustains  tbe  conclusion  here  reach- 
ed. In  that  case  tbe  ownership  was  averred 
as  being  In  the  Alabama  BUneral  Railroad 
Company,  a  cwporation.  and  the  evidence 
upon  which  the  opinlrai  was  based  sbowed 
neither  property,  gmersl  or  spedali  In,  nor 
poesesslon  ot,  tbe  car  in  tbe  Alabama  Hlnwal 
Railroad  Oompany. 

All  other  questions  presorted  by  this  rec- 
ord are  settled  adversely  to  tbe  defendant  In 
the  cases  of  Bx  parte  Bud  Owois,  42  Soutta, 
— ,  and  Burgess  r.  State  (at  present  term) 
428oatb.— « 
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No  tnot  bu  been  foond  In  the  record,  and 
Oie  judgment  ftppealed  from  Is  affirmed. 
Affirmed. 

WEAKLBY,  a  and  HABALSON  and 
DOWDBLU  JJ,  concur. 


DALLAS  MFG.  CO.  T0WNE8, 

(Soprcme  Coart  of  Alabama.  Jtme  12,  1006. 
Rehearing  Denied  June  SO.  1906.) 

1.  MaBTEB  and  8EBVA2tT— IHJCBIES  TO  SeBV- 

AHT— Bblatioh  or  PAariBS— Sebvaht  vn- 

oxB  Conmoi.  or  CoNTBAcroB. 

Where  defendant  hired  plaintiff  and  tiien 
pat  him  to  work  under  the  control  of  a  con- 
tractor engaged  in  placing  machinery  in  defend- 
ant's mill,  defendant  paying  plaintiff  and  char- 
Clng  his  ymgBB  to  the  contractor,  whose  con- 
tract bonnd  nim  to  pay  all  expenses  of  putting 
in  the  machinery,  plaintiff  could  not  recover  of 
defendant,  ati  bla  servant,  for  injuries  received 
owing  to  insuffictent  lighting  of  the  mill. 

[Ed.  Note. — For  cases  in  point,  see  roL  84, 
Cent.  Dig.  Master  and  Servant.  SS  144-148.] 

2.  NEOLIQEnCE— COHDITIOH    OT  BniZ.DniG»— 

Cabb  as  to  Licehseeb. 

The  proprietor  of  a  mill  In  which  an  inde- 
pendent contractor  la  placing  madiinery  owes 
It  to  the  contractor's  servanta  to  keep  the  prem- 
laea  In  a  reasonably  aafs  eratdltlon. 

[Ed.  Note.— For  eaaei  in  point,  see  yoL  87, 
Cent  Dig.  Negligence.  H  42-44.] 

Appeal  from  Circnlt  Court,  Madison  Gomir 
ty;  D.  W.  Speake.  Jndge. 

"To  be  officially  reported.'* 

Action  by  CharloB  L.  Tovrnes  against  the 
Dallas  Manufacturing  Company.  From  a 
Judginent  in  favor  of  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

Cooper  ft  Foster,*  tor  appellant.  B.  O. 
Brickell,  S.  S.  Pleasants,  and  Brie  Pettns,  for 

appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  (plalntUf)  against  the  appellant- 
<defendanQ  to  recover  damages  for  an  Injury 
received  by  the  plaintiff  as  an  employe  of 
defendant,  while  said  plaintiff  was  engaged 
In  the  duties  of  his  employment,  working  in 
the  cotton  mill  of  defendant  The  complaint 
originally  contained  four  counts,  but  the  sec- 
ond count  was  eliminated  by  demurrer,  and 
the  court  gave  the  general  charge  in  favor 
of  the  defendant  as  to  the  first  count  The 
third  count,  which  Is  copied  in  the  state- 
ment of  the  case,  alleges  that  injury,  which 
resulted  from  plaintiff's  hand  being  "caught 
between  the  clothing  of  the  cylinders  and  the 
clothing  of  the  slats  of  the  carding  ma- 
chines," was  caused  by  a  defect  In  the  condi- 
tion of  the  ways,  works,  etc.,  In  the  card- 
room,  In  which  plaintiff  was  working,  "was 
lighted  by  electric  lights,  the  electricity  be- 
ing generated  upon  the  premises,  and  said 
electric  appliances  bad  become  defective  In 
some  way  unknown  to  this  plaintiff,  that  they 
...ere  totally  Insufficient  to  give  proper  light 
for  the  servants  of  defendant  to  discbarge 
their  duties  after  dark,  and  at  the  time  o£ 


the  injury  of,  it  was  dark  and  said  ll^ts  bad 
gone  out" — and  then  makes  the  atatotoir 
avwmenta  in  regard  to  the  paaon  Intrusted. 
et&  This  count  alleges  that  plaintiff  was 
employed  by  defendant  as  a  helper  to  aid  in 
placing  new  carding  machines.  The  fourth 
count  allegea  that  he  was  onployed  "aa  a 
helper  or  assistant  to  those  in  charge  of  the 
setting  up  and  preparing  said  carding  ma- 
chines," and  that,  while  bo  engaged,  he  "at- 
tempted to  pass  between  or  around  said  card- 
ing machines,  but  stumbled  over  an  obstacle 
which  had  been  placed  In  the  way  between 
said  machines  by  some  person  other  than 
plaintiff,"  and  thus  caught  his  hand,  and  that 
he  could  not  aee  the  obBtacle  because  of  the 
failure  of  the  defendant  to  furnish  propn- 
and  sufficient  lights  In  said  cardroom,  and 
that  said  lights  had  been  out  of  order  and  in 
bad  condition  for  some  time,  which  fact  had 
been  made  known  to  defendant  or  to  its 
agents,  and  trusted  with  the  Bupervlslon  of 
its  light  machinery,  and,  although  the  de- 
fective condition  of  said  lights  was  known  to 
plaintiff,  the  defendant,  throngh  its  agents, 
had  been  engaged  in  attempting  to  remedy 
said  defect,  and  representing  to  plaintiff  and 
Its  employ^  that  said  defects  had  beai  rem- 
edied. 

It  is  shown,  and  not  controverted:  miat 
an  independent  company,  called  the  **Saoo- 
Fattee  Company,"  had  entered  ln1»  a  con- 
tract Belling  certain  machinery  to  defendants 
and  agreeing  "to  famish  men  to  erect,  clothe; 
and  start"  the  machinery,  and  were  engaged 
in  that  work,  and  plaintiff  was  employed  by 
defendant  as  a  helper  to  aid  them,  and  pla- 
ced tmder  the  orda*B  of  one  Ja(^son,  who 
was  foreman  In  chai^  of  the  work  under 
said  Saco-Pattee  Company.  Defendant  paid 
the  wages  of  plaintiff,  but  charged  it  against 
said  Pattee  Company.  That  the  obstacle  over 
which  plaintiff  stumbled  and  fell  was  a  door 
of  a  carding  machine,  which  was  lying  on 
the  floor.  That  Jnst  as  platntUTs  foot  came 
In  contact  with  this  door  the  lights  wait  out 
and  that  whirled  him  around.  That  he 
grabbed  at  one  of  the  standards  on  the  aide 
of  the  machine  to  break  his  fall,  bnt  mlased 
it,  and  thus  fell  against  one  of  the  machines 
which  had  been  put  In  motion  by  the  Pattee 
Company  people  In  setting  up  and  testing 
the  macbiuery.  Plaintiff  had  not  noticed  tbia 
door  there  before.  A  little  before  this  time 
the  lights  had  "died  down  and  then  flared 
up."  The  plaintiff  (who  was  the  only  witness 
to  the  accident)  testlfled,  also,  that  there 
had  been  trouble  with  the  lights  for  some 
time  prior  to  the  Injury;  sometimes  they 
would  have  trouble  each  day,  and  sometimes 
they  would  be  all  right  for  a  week;  that  he 
had  heard  orders  glv&x  to  the  electrician 
about  the  lights,  and  there  had  been  numer- 
ous efforts  made  by  Mr.  Wise,  the  electrician, 
to  remedy  the  lights;  that  he  had  seen  them 
working  on  them  some  10  or  15  times  dut^ 
ing  the  five  months  he  worked  there;  that 
after  'said  work  said  lights  seemed  to  be  ali 
right;  that  the  repairs  were  made  on  Friday 
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or  Saturday,  and  Mr.  Wise  assured  them  tbe 
lights  were  all  right  and  the  accident  occur- 
red on  the  following  Monday  or  Tuesday.  It 
was  in  proof,  also,  that  Mr.  Vaughn,  tbe  card- 
room  boss,  had  been  heard  to  complain  to 
Mr.  MasBy.  the  superintendent  of  the  elec- 
tric plant,  and  that  shortly  thereafter  tbe 
witness  would  see  Wise  and  his  assistants  at 
work  on  them. 

The  wltoees  Anglln  testified  that  in  his 
opinion  tbe  dying  down  and  flaring  up  of  tbe 
lights  was  owing  to  defective  globes;  that 
they  bad  done  so  twice  t£tat  day,  and  that  he 
bad  seen  Wise  putting  new  globes  on  and 
putting  new  lights  In  that  morning;  also 
that  White,  boss  of  spinning  room,  had  com- 
plained of  the  lights  to  Mr.  Massy,  superin- 
tendent; that  at  one  time  wltn^  was  sent 
by  White  to  Massy  to  ask  him  to  fum  on 
the  Ugbto,  and  be  replied  that  he  would,  and 
that  there  would  be  good  UsAta  before  wit- 
ness got  back  there. 

The  witness  Massy,  who  was  superintend- 
ent of  defendant's  company,  testified  that 
Wise,  the  electrician,  was  a  competent  elec- 
trician of  seven  or  eight  years  experience; 
that  tbe  electric  lighting  apparatus  was  new 
end  In  perfect  condition;  that,  when  witness 
went  into  carding  room  a  few  minutes  after 
the  accident,  the  electric  light  was  burning 
brightly,  and  be  bad  no  knowledge  of  the 
light  having  gone  out;  that  several  weeks  be- 
fore that  there  had  been  a  request  for  more 
lights,  and  be  had  had  them  put  In  before  tbe 
accident;  that  the  only  two  causes  which 
could  make  all  tbe  tights  go  out  were,  first. 
tbe  burning  out  of  the  generator,  which  It 
would  require  four  or  five  minutes  to  repair, 
or  by  cutting  a  wire  or  pulling  out  a  switch, 
and,  if  ail  of  them  did  go  out  and  flash  up, 
It  must  have  been  from  throwing  out  a  switch 
and  Immediately  throwing  It  back  on  the 
main  line.  Witness  explained  the  working  of 
the  lighting  system,  and  stated  that  be  bad 
seen  the  lights  go  out  probably  8  or  4  times 
In  57  years  from  the  burning  ont  of  a  fuse, 
or  a  globe  becoming  defective,  and  could  not 
tell  how  long  a  fuse  would  last,  as  they  va- 
ried, sometimes  lasting  much  longer  than  at 
others.  Several  witnesses  wtfo  were  working 
In  the  same  room  at  tbe  time  tbe  accident 
occurred  stated  that  the  lights  did  not  go  out 
at  that  time. 

Wise,  the  electrician,  testified  that  be  had 
been  in  that  business  for  10  or  11  years,  was 
in  the  employ  of  the  defendant,  remembered 
tbe  time  of  tbe  accident;  that  he  was  in 
tbe  dynamo  room  at  that  time;  that  at  that 
time  the  lighting  plant  was  In  good  condi- 
tion, and  no  defects  whatever  In  ony  part  of 
tbe  machine,  and  tbat  the  wires  were  In  good 
condition;  that  be  had  never  known  all  tbe 
lights  to  go  out  except  when  a  fuse  would 
blow  out;  that  nothing  but  that  or  shutting 
down  the  roacblne,  would  cause  all  the  lights 
to  go  out,  and  neltber  occurred  that  evening; 
tbat  tbe  only  way  to  cause  the  lights  of  one 
room  to  go  out  without  affectlDg  the  others 
would  be  br  pulling  ont  the  nritdi  wtaiidi 


connected  that  room  with  the  dynamo;  tiiat 
while  it  was  impossible  to  say  tbat  every 
globe  was  in  perfect  condition  <as  if  air 
should  get  in  one  it  would  destroy  the  car- 
bon), yet  the  entire  plant  wires,  globes,  etc., 
were  In  first  class  condition;  that  the  mill 
was  BO  constructed  tbat  there  were  eight 
lights  on  a  circuit  and  If  the  fuse  of  one 
circuit  should  blow  out  the  eight  lights  would 
be  eztinglshed,  and  if  only  one  light  went 
out  It  would  indicate  that  tbe  globe  had  be- 
come defective.  Witness  also  testified  on 
cross-examination  that  there  were  two  gen- 
erators connected  together;  that  If  one  had 
gotten  out  of  order  all  the  lights  would  bare 
been  extinguished;  tbat  generators  generally 
are  subject  to  various  defects  which  affect  the 
lights;  tbat  if  a  piece  of  metal  should  come 
In  contact  with  the  wire,  it  would  bum  that 
wire  in  two  and  all  lights  supplied  by  that 
wire  would  go  out;  that  some  time  prior  to 
tbe  accidrait  the  system  of  wires  in  the  card- 
room  bad  been  changed,  but  this  change  did 
not  cause  any  trouble;  also  that  he  bad  nev- 
et  received  any  complaints  in  regard  to  the 
lights  in  that  room  except  some  days  tb^ 
would  need  lights  earlier  than  others,  and 
he  put  some  new  Ugbts  in  this  room  three  or 
four  weeks  before  the  accident;  also  that  if 
a  metal  bad  come  In  contact  with  tbe  wires, 
BO  as  to  cause  tbe  lights  in  that  room  to  go 
out  they  would  have  stayed  out  until  tbe 
wire  was  repaired;  also  that  if  tbe  aiglne 
was  Improperly  regulated  tbat  would  cause 
the  lights  to  flash  up  and  down. 

There  was  also  testimony  by  several  wit- 
nesses contradicting  plaintiff  about  the  lights 
going  out  also  relating  contradictory  ac- 
counts of  the  accident  given  by  plaintiff  as 
to  how  the  ecddoit  occurred,  and  also  ex- 
plaining that  It  was  impossible  for  tbe  ac- 
cident to  have  occurred  In  the  manner  related 
by  plaintiff.  A  practical  electrician  of  the 
Bell  Telephone  Oompany  gave  about  tbe  same 
explanation  of  the  working  of  an  electric 
plant  as  that  given  by  Wise. 

The  third  count  is  based  on  subdivision  1 
of  section  1740  of  the  Code  of  Alabama  1896. 

The  fourth  count  alleges  that  plaintiff  was 
an  employe  of  the  defendant  but  does  not 
make  the  proper  allegations  to  bring  the 
case  within  either  of  the  subdivisions  of  said 
section  1749;  but  on  the  contrary,  alleges 
that  plaintiff  stumbled  and  fell  "because  of 
the  failure  of  the  defendant  to  furnish  prop- 
er and  sufficient  light  In  said  cardroom.** 
The  subsequent  part  of  this  count,  besides 
being  elliptical,  in  place  of  charging  tbat 
the  supposed  defects  "arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the 
neglect  of  the  master,"  etc.,  according  to  tbe 
statute,  alleges  that  the  defendant  through 
its  ngents,  had  been  engaged  In  attempting  to 
remedy  said  defects. 

The  first  matter  which  It  seems  necessary 
to  ascertain,  in  order  to  arrive  at  a  solution 
of  this  case,  is  what  was  the  relation,  if  any, 
between  the  plaintiff  and  tbe  defendant) 
Was  the  irialntlff  an  employe  of  the  defend- 
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ant?  Tbo  evidence  Miows  that  the  plaintiff 
was  not  a  regular  employfi  of  defendant,  bat 
liad  been  several  times  employed  for  the 
same  kind  of  work  as  In  this,  and  that  In  this 
case  he  was  working  under  an  independent 
contractor,  sabject  to  his  orders  or  to  the 
orders  of  his  snperlntendmt  only,  who  was 
not  in  any  way  subject  to  the  orders  or  di- 
rection of  the  defendant  While  it  is  tme 
the  evidence  shows  that  the  defcfhdant  em- 
ployed the  plaintiff,  yet  he  immediately  turn- 
ed blm  over  to  Jadcaon,  the  superlntoident 
of  the  Independoit  contractor,  and,  although 
defendant  paid  the  wages  of  plaintiff,  he 
charged  the  same  np  to  said  Independent  con- 
tractor, whose  contract  bound  him  to  pay  all 
the  exposes  of  setting  up  the  machinery. 
Where  certain  work  is  let  to  an  ind^tendent 
oontractor,  who  works  according  to  his  own 
methods  and  not  under  the  direction  of  the 
mastM-,  those  who  work  under  said  Independ- 
ent contracts  are  his  serrauta,  and  not  the 
servants  or  employes  of  the  master.  And 
this  principle  applies  even  to  one  who  is  the 
general  servant  of  the  master,  but  for  that 
particular  work  becomes  the  servant  of  the 
contractor.  Powell  t.  Construction  Oo>,  88 
Tenn.  692,  18  S.  W.  691,  17  Am.  St  Bep.  925, 
929-931;  Dresser's  Employer's  LlabUIty,  8  a 
p.  09;  2  Labatt's  Master  and  Servant  I  623, 
p.  1S22,  1828,  H  720,  7219.  pp.  2054-2056;  2 
Bailey  on  Personal  Injuries  to  Master  and 
Servant  Si  2585,  2586,  p.  861;  Rome  & 
Decatur  R.  R.  v.  Cfaasteen,  88  Ala.  591,  508, 
C04,  7  South.  94;  Scarborough  v.  Ala.  Mid. 
R.  R.,  94  Ala.  497,  60a  10  South.  816;  Dean 
V.  B.  T.  Ya.  &  Ga.  &  L.  &  N.  R.  R.,  98  Ala. 
686,  689,  13  South.  489.  In  such  case  there 
would  be  a  liability  on  the  part  of  the  con- 
tractor, outside  the  contract  to  have  his 
premises  In  reasonably  safe  condition,  but 
these  counts  are  not  based  on  that  liability. 
Wood's  Master  and  Servant  (2d  Ed.)  S  337, 
pp.  609-70;  2  B&lley'a  Personal  Injuries,  relat- 
ing to  master  and  servant,  f  2594,  p.  865; 
Dresser's  Employer's  Llablll^,  S  9,  p.  59, 
Both  of  the  counts  rested  upon  allegations 
charging  that  the  plaintiff  was  an  employd 
of  defendant  and  from  what  has  been  said 
It  results  that  the  plaintiff  could  not  reoovw 
under  those  counts.  Consequently  the  court 
erred  in  giving  charge  (C)  requested  Ixy  the 
plaintiff,  and  In  refusing  the  general  chai^ 
requested  by  the  defendant 

The  Judgment  of  the  oonrt  Is  reTeraed,  and 
the  cause  remanded. 

WEAKLET.  O.  J.,  and  TYSON  and  AN- 
DBRSON,  JJ.,  concur. 


BTATB  T.  FCLLBB. 

(Supreme  Court  of  Alabama.  June  80,  1006.) 

1.  Habbas  Corpus— JuBisDicnoR—Juoai  to 
Whom  Appucation  Must  bb  Made. 

Under  Code  1896,  8  4817,  providing  that 
a  petition  (or  habeae  corpus,  wnen  petitioner 
la  confined  in  the  petitentiary,  must  be  addressed 


to  the  Jadse  of  the  ^tj  court  or  to  the  near- 
est circuit  judge  or  chancellor,  where  peti- 
tioner was  confined  In  the  penitentiary  io  El- 
more coonty  the  petition  was  properly  address- 
ed to  the  chancellor  of  the  northeastern  c^n- 
cery  division,  embracing  the  county  of  Eliwwe. 

2.  Samb— RnuBM  or  Wbfp— Whzbk  Rktitbii- 

Code  1896,  S  4819,  provides  that  if  petitioD- 
er  for  habeas  corpus  is  confined  in  the  iwolten- 
tiary,  and  the  writ  Is  granted  more  than  10  daj3 
before  the  time  fixed  by  law  for  the  boldiog  of 
the  circuit  court  or  the  city  court  of  the  eouii- 
ty  In  which  the  convict  is  confined,  it  most  be 
made  returnable  before  the  nearest  circuit  or 
city  Judge  or  chancellor,  and  made  returnable 
before  the  offi^r  by  whom  it  is  granted.  Held, 
that  where  a  writ  was  granted  1^  the  chanceilor 
of  the  northeastern  chancery  division  embrac- 
ing the  coonbr  of  Elmore,  the  writ  was  proper- 
Iv  returned  before  the  cnaneellor,  and  he  had 
the  power  to  make  it  returnable  before  him  at 
Annlston. 

8.  Sahb— Afpux.— GEsnnoATiON  or  Traiv- 

eOBIFT. 

Code  1896,  |  4314,  provides  that  when  an 
appeal  ia  taken  in  a  habeas  corpus  ease  the 
clerk  of  the  court  In  which  the  record  of  the 
Judgment  appealed  tnm  may  be,  most  transmit 
a  copy  oi  the  record  and  owtlficate  of  appeal 
to  the  Supreme  Court  fleld,  that  where  a  writ 
of  habeas  corpus  was  returnable  before  the 
chancellor  of  the  northeastern  chancery  dirt- 
sion  at  Annlston,  If  the  cause  was  pending  in 
any  court  it  waa  the  chancery  court  of  Caltunm 
county,  and  the  record  being  owtified  oa  appeal 
by  the  register  in  diancery  of  that  coort  and  by 
the  cbancdli^,  tt  was  saffident 

4.  Cotnrrs— CouMTT  Coubt— Ebtablxbhvbht— 
Validity  of  Statctk. 

Acts  189&-87.  p.  802,  creating  the  county 
court  of  C3«bnnie  county,  are  not  unconstitu- 
tional tor  conferring  oo  the  county  court  the 
same  Jurisdiction  and  powers  as  the  <dreuit 
court 

6.  Habeas  Cobpus  —  Qubstioks  DsTEBaciN- 

ABLB. 

Const  1901.  I  148.  provides  that  the  ai^ 
ctilt  court  shall  have  onginal  jurisdiction  in 
all  matters  civil  and  criminal.  Acts  1896-07. 
p.  802,  creating  the  county  court  of  Cleburne 
county,  provides  In  section  81  (page  814)  that 
when  any  person  Is  ocmfined  in  the  county  jail 
on  a  charie  of  teltmy  in  the  cireolt  court,  and 
is  not  entitled  to  bail  or  unable  to  give  it, 
the  cause  shall  be  transferred  to  the  countj 
court  and  that  the  clerk  of  the  circuit  court 
shall  transfer  tlie  cause  and  it  be  tried  there 
as  if  Uie  Indlctmait  had  bera  retunied  into 
the  county  court.  Held,  that  where  no  order 
of  transfer  was  made  in  the  circuit  court,  hut 
the  cause  was  placed  on  the  docket  of  the 
connty  coort  by  the  derk,  and  in  Uie  coonty 
court  the  prosecuting  attorney  and  defendant 
agreed  upon  an  attorney  as  special  judge,  and 
defendant  pleaded  to  the  indictment  and  was 
convicted,  and  appealed  to  the  Supreme  Court, 
where  the  Judgment  was  affirmed,  be  could  not 
thereafter,  in  habeas  corpus  proceedings,  «bjeet 
that  section  81  waa  vkuadve  of  the  constlta- 
tional  provision,  and  that  the  prosecution 
against  him  wss  not  properly  before  the  county 
court 

Appeal  from  Chancery  Court,  Calhoun 
County;  W.  W.  Whiteside,  GbanoellOT. 

"To  be  offlclally  reported." 

Habeas  corpus  by  Levi  J.  Fullw  to  obtain 
his  release  from  the  penltoitlary.  From  an 
order  dlschai^ng  petitioner  from  custody, 
the  state  appeala.   Beversed  and  rendered. 
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Ma8B«r  Wilson,  Atty.  G«n..  for  tlie  State. 
H.  D.  MeOaity  and  H.  D.  Merrill,  for  ai>pd- 
lee. 

DENSON.  J.  Section  4S17  of  the  Code 
of  1896  provides  that  a  i>etttlon  for  habeas 
corpus  when  the  person  making  It  Is  confined 
In  the  penitentiary,  mnst  be  addressed  to  the 
Judge  of  the  city  court,  or  to  the  nearest 
circuit  Jndge  or  chancellor.  The  petition  in 
this  case  shows  that  the  petitioner  was  con- 
fined In  the  penitentiary  at  Spigeners  in  El- 
more county.  We  have  no  trouble  In  reach- 
ing the  conclnslon  that  the  petition  was  prop- 
erly addressed  to  the  chancellor  of  the  North 
eastern  chancery  division  which  embraces  the 
county  of  Elmore.  And,  as  the  writ  was 
granted  more  than  10  days  before  the  time 
fixed  by  law  for  the  holding  of  the  next  term 
of  the  drcnlt  court  to  be  held  for  Elmore 
county,  It  was  properly  made  returnable  be- 
fore the  chancellor  of  that  chancery  divi- 
sion, and  he  had  the  power  to  make  It  re- 
turnable before  him  at  Anniston.  Code  1896, 
fi  4819. 

There  is  no  merit  In  the  motion  to  dlsmisb 
the  appeal.  The  writ  was  made  returnable 
before  the  chancellor  at  Anniston;  If  It  can 
be  said  of  the  cause  that  It  was  pending  In 
any  court,  It  was  the  chancery  court  of 
Calhoun  county,  and  the  register  In  chancery 
of  that  court  was  pro  hae  vice,  the  clerk  foi 
the  purpose  of  making,  certifying,  and  trans- 
mitting the  transcript  of  the  record.  The 
record  Is  here  certified  by  the  register  and 
also  by  the  chancellor.  Code  1890,  |  ^14. 
The  case  presented  by  the  record  is  rather 
a  novel  one  and  one  not  entirely  free  from 
difficulty.  The  defendant  was  indicted  at  tbe 
sprlng  term.  1896,  of  the  circuit  court  held 
for  Cleburne  county,  for  the  crime  of  murder. 
He  was  twice  convicted  in  that  court,  but 
the  Judgment  of  conviction  was  reversed 
each  time  and  the  cause  remanded.  After 
the  second  reversal  the  cause  was  transferred 
to  the  county  court  of  Cleburne  county  and 
was  there  tried  In  January,  1898;  the  de- 
fendant was  convicted  the  third  time  aud 
sentenced  to  Imprisonment  In  the  penitentiary 
for  80  years.  On  appeal,  the  Judgment  of 
the  county  court  was  affirmed  by  this  court 
Fuller's  Case,  117  Ala.  36,  23  South.  688. 

The  county  court  of  Cleburne  county  was 
created  by  an  act  of  the  General  Assembly 
approved  February  16,  1897.  Acts  1896-97. 
p.  802.  The  first  section  of  the  act  confers 
on  the  court  the  same  jurisdiction  and  powers 
of  the  circuit  conrt  It  Is  provided  In  the 
thirty-first  section  (page  814),  of  the  act  that 
at  any  time  a.ttvr  the  spring  term,  1897,  of 
the  drcnit  court  of  Cleburne  county,  when 
any  person  Is  confined  in  the  jail  of  said  coun- 
ty on  a  charge  of  felony  in  the  circuit  court 
and  Is  not  entitled  to  ball,  or  Is  unable  to 
give  ball,  said  cause  shall  be  transferred  to 
the  said  county  court,  and  the  clerk  of  the 
circuit  court  shall  transfer  said  cause  and  the 
same  shall  be  tried  in  the  coun^  court  aa 


if  the  indictment  therein  had  twen  returned 
into  the  county  court  in  the  first  instance. 

The  petitioner  waa  confined  in  the  jail  of 
Cleburne  county  and  was  unable  to  give  baU. 
The  cause  agahut  him  was  dodketed  by  the 
clerk  of  the  circuit  court,  who  was  ex  officio 
clerk  of  the  county  court  on  the  county 
court  do(^et  after  the  spring  term,  1897,  of 
the  circuit  court  bad  been  held,  and  not  with- 
in 30  days  before  the  ancceeding  term  of  the 
circuit  court  Under  the  statute  the  duty 
of  the  cl«k  to  80  docket  the  case  is  made 
mandatory.  The  cause  waa  tried  in  the  coun- 
ty conrt  without  any  queetlon  tmlng  raised 
by  the  petltlonw  (d^ttidant  there)  aa  to  the 
juriadlcdoa  of  the  county  court  to  hear  and 
determine  the  caoae. 

It  la  now  in^Med  by  the  petttloiier  OiMlwt- 
tee)  that  tlie  party  of  the  thlrty-flnrt  aectton 
of  the  county  conrt  act  herettMCore  referred 
to,  la  In  ocnflict  vlth  aeetha  6,  of  article  9, 
of  the  GonBtttutloa  of  187S  (eeetlon  Itt  Gonat 
1801),  and,  tJwrefore,  that  its  enactment  waa 
not  wttUn  teglslatlTtt  competency.  The  case 
of  Adcocfc  T.  State,  142  Ala.  80;  87  South.  919, 
Is  relied  iqion  aa  aniqiiortlng  the  contention. 
The  act  constroed  In  the  caae  of  Adcoi*.  la 
one  entitled:  "An  act  to  further  relate 
the  practlee  and  procedure  of  the  circuit  court 
of  Clay  county,  Alabama,'*  and  waa  approved 
December  18,  180&  Acts  1888-89,  p.  18& 
The  first  eectlon  proridee:  *^niat  from  and 
after  the  1st  day  of  March,  1899,  no  grand 
jury  shall  be  drawn,  Impaneled  and  summon- 
ed ft>r  the  dreult  court  of  Clay  county,  ex- 
cept'up<m  the  order  of  the  drcnlt  judge  of 
said  court  aoch  order  most  be  forwarded  to 
Hie  clerk  thereof,  and  filed  by  him  at  least 
twenty  days  before  the  flrat  di^  of  the  term 
of  said  court  for  which  said  grand  jury  shall 
be  called.  All  indictments  returned  by  such 
grand  jury  ahall  be  immediately  transferred 
by  the  clerk  of  said  court  to  the  county  court 
of  Clay  county,  for  trial,  and  It  shall  talie 
no  order  of  the  conrt  to  carry  this  provision 
Into  effect"  A  grand  Jnry  was  organized  In 
the  circuit  conrt  without  the  Judge  first  mak- 
ing the  order  provided  for  by  the  act  and  the 
indictment  against  Adcock  was  returned  by 
such  grand  Jury.  Adcock  moved  that  the 
canse  be  transferred  to  the  county  court  and 
pleaded  In  abatement  of  the  Indictment  and 
upon  the  ground  that  the  grand  jury  wab 
Illegally  organized.  The  circuit  court  orer- 
mled  the  motion  and  plea  and  tried  the 
defendant  This  court  on  appeal  from  the 
Judgment  of  conviction,  held  that  the  provi- 
sions of  the  act  of  December  18. 1898,  "where- 
by it  was  Intended  to  deprive  the  circuit 
court  of  Jurisdiction  to  try  Indlctmrats  there- 
after returned  into  that  court  and  to  deprive 
that  court  of  a  grand  jury  accept  when  the 
same  should  be  ordered  by  tbe  judge  of  the 
court  prior  to  the  convention  of  the  court, 
were  violative  of  section  5,  of  article  6,  of 
the  Constitution  of  1875  (Constitution  of  1901, 
1 143)."  In  tbe  Adcock  Case  the  transfer  hnd 
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not  been  mado,  and  tbe  state  resisted  tbe 
transfer  and  bislsted  on  tbe  trial  going  on 
In  the  circnlt  conrt  And  It  migbt  be  conced- 
ed that,  if  the  defendant  in  tbe  case  at  bar 
bad  raised  the  question  in  the  county  court 
and  bad  there  insisted  that  bis  case  should 
remain  in  tbe  circuit  court,  tbe  county  court 
would  have  been  without  authority  to  try 
tbe  cause.  It  is  not  necessary,  however,  to 
determine  that  question  here;  nor  is  it  nec> 
essary  to  determine  whether  the  act  in  ques- 
tion infringes  on  the  constitutional  Jurlsdlc* 
tion  of  right  of  tbe  drcult  court  to  try  the 
cause  if  tbe  question  had  been  raised  by  tbe 
Btate  as  was  done  in  tbe  Adcock  Case.  Ex 
parte  Hlckey.  fi2  Ala.  228.  It  was  entirely 
within  legislative  competency  to  create  the 
county  court  and  give  It  jurisdiction  concur- 
rent with  the  circuit  court,  and  we  do  not 
doubt  that  It  was  also  within  legislative  com- 
petency to  provide,  with  tbe  consent  of  par- 
ties, for  tbe  r^oval  of  causes  pending  In  tbe 
tireult  court  to  the  county  court,  end  rice 
versa.  Blck^'s  Case,  supra ;  Adcodt's  Case, 
supra;  Ex  parte  Bice,  102  Ala.  671,  16 
South.  450.  The  county  and  circnlt  courts 
are  of  concurrent,  coequal  Jurisdiction  of  tiie 
crimes  of  the  kind  charged  In  tbe  Indictment 
against  the  petitioner,  and  sit  within  the 
same  territorial  Jurisdiction.  Tbe  record 
here,  It  Is  true,  shows  that  there  was  no  order 
of  transfer  made  In  the  circuit  court,  and  it 
must  be  conceded  that  the  cause  was  placed 
on  the  docket  of  tbe  county  court  by  tbe  clerk 
in  pursuance  of  the  terms  of  tbe  act  creating 
the  county  court  But  tbe  record  affirm- 
atively shows  that  when  tbe  cause  was  called 
for  trial  In  the  county  court,  it  appeared  that 
the  presiding  Judge  was  Incompetent  on  ac- 
count of  having  been  of  counsel  in  tbe  prose- 
cution, and  tbe  prosecuting  attorney  and  the 
defmdant  In  person  and  by  counsel  In  open 
court,  agreed  upon  an  attorney  to  act  as 
special  Judge  In  the  trial  of  tbe  cause;  that 
the  defendant  was  arraigned  In  open  court 
and  pleaded  a  former  acqulttei  of  murder  in 
the  first  degree,  which  plea  was  sustained  by 
tbe  record  of  the  former  trial  of  the  circuit 
court,  and  was  thereupon  confessed  by  the 
solicitor;  that  tbe  defendant  was  then  put 
on  trial  on  tbe  Indictment  for  murder  In  tbe 
second  degree  and  pleaded  not  guilty.  He 
was  convicted,  appealed  to  this  court,  and 
the  Judgment  of  tbe  county  court  was  af- 
firmed. No  question  of  the  Jurisdiction  was 
raised  until  this  petition  was  filed. 

We  -have  seen  that  tbe  county  court  t>  a 
court  baring  Jurisdiction  of  the  crime— tbe 
subject-matter— «nd  1^  tbe  course  of  conduct 
on  tbe  part  of  the  defendant  and  of  the 
r^uresentatlTe  of  iJie  stete,  "the  exlatence  of 
all  facte  essentlid  to  the  juxisdiction  of  the 
county  court  was  affirmed,  and  upon  tbe 
affirmation,  the  court  oould  not  but  act  JndlcN 
laliy.**  Bz  parte  Bice,  102  Ala.  871. 15  South, 
4S0;  Railway  Go.  v.  Bamsey.  22  Wall.  <U.  8.) 
822,  22  L.  Ed.  823.  As  was  said  by  Brlckell, 


Ol  3^  speaking  fi>r  fhe  court  In  Bx  parte 
Bice,  sn^a:  ''Oonsoit  cannot  confer  Juris- 
diction, It  is  true^  but  It  Is  Jurisdiction  of  tbe 
subject-matter  which  Is  derived  fn»D  tbe 
law,  which  parties  may  not  by  consent  confer. 
When  Jurisdiction  of  the  subject-matter  Is 
conferred  by  law.  Jurisdiction  of  tbe  person 
may  be  acquired  by  the  acts  of  consent  of 
tbe  parties."  On  the  authority  of  that  case 
we  hold,  that  by  the  con^e  of  conduct  which 
tbe  record  shows  the  petitioner  pursued  In 
the  county  court,  that  court  acquired  juris- 
diction of  his  [wrson  and  he  cannot  now  be 
beard  to  urge  ite  lack  of  Jurisdiction,  or  that 
the  cause  was  not  properly  In  that  court. 

We  are  at  the  conclusion  that  the  chancel- 
lor should  have  denied  the  prayer  of  the 
petition,  and  a  Judgment  will  be  here  rmd- 
ered  setting  aside  the  order  made  by  the 
chancellor,  and  dismissing  tbe  xwtitloiL 

Reversed  and  rendered. 

WEAKLEY,  a  J.,  and  HAKALSON  and 
DOWDELU  JJ^  concur. 


WILLIAMS  V.  STATE. 
(Supreme  Court  of  Alabama.  June  7*  1906L) 

1.  CaiMinAi.  liAw— ApFEAZf— PaasDicPTioKS. 

Where,  by  statnte,  a  regular  term  of  court 
was  required  to  be  held  In  a.  certain  county  of 
tbe  circuit  on  May  15,  1905,  and  a  special  term 
for  tbe  trial  of  a  person  charged  with  murder 
was  ordered  to  be  held  In  another  county  ef 
the  circuit  on  May  22d,  It  woald  be  presnmed 
on  appeal  from  a  conviction  on  a  trial  at  such 
special  term.  In  tbe  absence  of  evidence  to  the 
contrary,  that  the  regular  term  was  adjonnied 
at  tbe  end  of  tlie  first  week  of  its  sesslott  pre- 
ceding the  commencement  of  the  special  term. 

[Ed,  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criminal  Law,  S  3022.] 

2.  Crihinal  LA.W  —  Appeal  —  Bkcobd  —  Ba- 

VIEW- 

Where  pleas  in  a  criminal  case  and  a  de- 
murrer thereto  wbich  was  sustained  are  broogfat 
before  the  Supreme  Court  only  In  the  bHI  <tf  ez- 
ceptions,  the  ruilne  la  not  reTiewabie. 

8.  CouBTS— Snn7LT4.NBons  Tebus. 

Under  Code  1896,  Sf  928,  930,  authorising 
tbe  holding  of  regular  terms  of  court  by  the 
supernumerary  judge  and  by  Bpedal  jndges 
appointed -by  the  Governor,  tlie  r^ular  dreoll 
judge  may  hold  special  terms  during  tba  sea^oa 
of  a  regular  term  of  the  court. 

4.  CazKiHAt.  Law— Vamrs— Ooahqb— Fasnr- 

DIOB  or  InHABrTANTS. 

The  ex  parte  order  of  a  jndge  commanding 
a  sheriff  of  another  county  to  retain  custody  of 
accused  did  not  constitute  a  Judicial  ascotain- 
ment  of  tbe  fact  that  there  waa  danger  ta  vio- 
lence to  him  If  placed  In  jail  In  the  county  where 
tbe  crime  was  committed,  as  against  the  state 
OD  the  issue  of  fact  presented  by  an  appltcatioB 
for  a  change  of  venue  l>ecause  of  alleged  preju- 
dice of  the  inhaUtante  of  the  county. 

8w  JUBT— Sbbvicb— Bxcusss. 

The  court,  in  a  criminal  case,  was  an- 
thfn^zed  to  e«use  a  Juror  becanaa  of  Us  wUe^ 
condition  whidi  doaanded  his  persond  st- 
tentlon. 

[Bd.  Note^For  cases  In  jpoln^  aas  toL  81, 
Cent  Dig.  Jozy,  H  SM-SSSJT 
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6.  CRTitTnAi.  Law  —  Bvidenck  —  Norexfebt 
Testiuony. 

A  witDMS  who  waa  not  an  expert  on  gunshot 
woonds  was  competent  to  testify  that  a  wound 
•xamined  by  him,  made  by  a  ballet,  waa  a  pene* 
trating  one. 

[Ed.  Note^FoT  cases  in  point,  aee  vol.  14, 
Cent.  Dig.  Oriminal  Law.  8|  1044.  1048-1052.] 

7.  HOUICIDS— EVIDKNOE  — WbIT  OF  POBSBB* 

SIOK. 

Where  a  homicide  occurred  while  deceased 
and  an  officer  were  attempting  to  execute  a 
writ  of  possession  against  defendant,  the  writ 
was  admissible  without  direct  evidence  that 
the  lands  described  la  the  writ  were  the  same  as 
those  on  which  defendant  resided  and  from 
which  he  was  sought  to  be  ejected. 

8.  Obiuihai.  Law— BviDKNcn— Bib  Oesx& 

Declaratlona  of  accused  white  at  the  scene 
of  the  killing  with  his  pistol  in  his  hand  and  in 
the  presence  of  deceased  were  admiasible  as  res 
gestEB  withfrat  prallminary  proof  that  they  were 
voluntary. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  810,  810,  817.] 

9.  SaUE— EXFEBT  TESTlltOHT. 

In  a  prosecution  for  homicide,  an  expert 
was  entitled  to  express  his  opinion  as  to  the  place 
where  the  buMet  which  produced  deceased's 
death  entered  his  heed. 

[Ed.  Note. — For  cases  in  poliit,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  10S9,  lOOa] 

10.  Sahx— Bn  QmtM  —  Coktieiuous  Tbamb- 

ACTION. 

In  a  prosecution  for  homldde,  evidence  de- 
scribing the  details  of  what  occurred  at  the  tims 
of  the  homicide  constituting  one  continuous 
transactioQ  is  admissible  as  reS  gests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  804-809.] 

11.  HOICICIDB— EVIDBKCB— TUBEATB. 

In  a  prosecution  for  homicide  committed 
during  an  attempted  ejection  of  defendant  from 
certain  premises,  evidence  that  a  year  before 
defendant  told  witness  be  had  decided  not  to 
give  up  possession  of  the  property,  and  it  they 
came  to  put  him  out  he  or  they  would  die  be- 
fore they  wonld  get  It,  was  admissible, 

[Bd.  Note.— For  cases  in  point,  aee  vol.  26, 
Cent.  Dig.  Homicide.  H  203-296.] 

12.  WiTNBSSBB— lUPEACHUNT— PBEDIOATE. 

Ad  impeaching  question,  which  was  out- 
side of  and  foreign  to  the  matter  laid  in  the 
predicate,  was  properly  disallowed. 

13.  GBniiRAi*  Law  —  Instkuotiohb— Faixuse 
TO  Chaboe — Appeal— Keview. 

An  exception  reserved  to  the  mere  failure 
or  refusal  of  the  court  to  inatmct  the  jury  orally 
on  the  law  of  self-defense  was  unavailable  to 
pment  any  gnestion  for  review  on  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Crhninal  Liw.  |  2671.] 

14.  Sake— iRSTBUcrioNs — Modification. 
The  court  charged  at  the  defendant's  re- 

Jiuest  that  onless  each  and  every  member  of  the 
nry  was  convinced  beyond  all  reasonable  doubt 
of  defendant's  guilt  from  the  evidence  in  the 
case  they  should  not  convict  him,  and  that  un- 
less everj-  jun  wiia  convinced  beyond  all  reason- 
able doubt  that  defendant  killed  deceased  by 
shooting  hfan  with  a  pistol  within  the  county 
before  the  finding  of  the  indictment,  and  su<m 
killing  was  willful  and  deliberate  and  malicious 
and  premeditated,  the  defendant  could  not  be 
found  guilty  of  murder  in  the  first  degree.  To 
the  first  Instruction,  the  court  added  that  It 
simply  meant  that  the  Jury  must  nil  agree  on 
the  verdict,  and  to  the  second  that  all  12  must 
agree  before  they  could  return  any  verdict,  and 
that  the  second  Instruction  simply  meant  that 
all  the  jurors  must  agrea  on  uie  elements  of 
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murder  In  the  first  dense  before  they  could 
find  defendant  guilty  of  Oiat  ofEeDSe.  HeM,  that 
the  emanations  of  tiie  diarges  wars  proper. 

[Ed.  Note.— For  cases  In  point,  see  voL  14^ 
Cent  Dig.  Orbnlnal  Law.  |  3018.] 

15.  Homicide— I  KSTRnonoNB—RRFTTaAL. 

In  a  prosecution  for  homicide,  a  request  to 
charge  that  the  necessity  that  would  justify  the 
taking  of  life  need  not  be  actual,  but  the  cir- 
cumstances must  be  such  as  to  impress  on  the 
mind  of  the  slayer  a  reasonable  belief  that  such 
necessity  was  pending,  was  objectionable  for 
failure  to  postulate  that  the  circiimstances  were 
such  as  to  reasonably  Impress,  and  did  impress, 
deftadant  with  the  belief  that  he  was  In  great 
and  imminent  peril. 

[Ed.  Note. — For  cases  In  point,  see  Tot  2B, 
Cent  Dig.  Homicide,  ff  61^  617.] 

16.  Same— Defehse  of  Habitation. 

The  rule  that  a  person  is  entitled  to  de- 
fend his  habitation  even  to  tbe  taking  of  the 
life  of  the  person  attempting  to  invade  ttks  same 
baa  BO  Implication  as  against  persons  attempt- 
ing to  eject  defendant  under  b  writ  of  posses- 
sion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  H  182,  1^.] 

17.  Cbiminal  Law— iNSTBucrioNS— Bbpdsax.. 
It  is  not  error  for  the  court  to  refuse  an 

Instruction  covered  by  an  instruction  given. 

18.  HOHTCIDB  —  Sblt-Defbnse  —  Min.EAD- 
INO  iNSTBUCnONB- 

Where  there  was  evidence  from  which  the 
jury  might  have  found  that  defendant  delibei^ 
atoly  shot  deceased  after  D.  bad  begun  to  run, 
instructions  that  If  D.  presented  his  pistol  at 
defendant  in  a  threatening  manner,  and  defend- 
ant was  free  from  fault  in  bringing  on  the 
difflculty,  defendant  had  a  right  under  the  law 
to  shoot  at  D.  In  eelf-defense,  which  right  was 
not  limited  to  cases  of  necessity,  real  or  ap- 
parent. <m  account  of  danger  to  life  or  limb, 
but  extended  equally  to  the  danger  of  great 
bodily  harm,  were  'properly  refused  as  mislead- 
ing. 

19.  CaiMinAi.  Law  —  Aboumbntatite  Ik- 
sfBucnom. 

An  instmction  that,  in  weighing  the  testi- 
mony of  a  witness,  the  jury  should  consider  the 
fact  that  he  was  shot  by  defendant  at  tbe 
time  of  the  alleged  killing,  was  properly  re- 
fused as  argnmentative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  OHmlnal  Iaw,  H  1060.  196a] 

Appeal  from  Circuit  Court,  Cullman  Coon- 
ly;  D.  W.  Speake,  Judge. 

"To  be  officially  reported." 

John  WllllamB  was  coniicted  of  nrarder, 
and  be  apiiealB.  Affirmed. 

Tbe  defendant  was  Indicted,  tried,  and 
convicted  fbr  tbe  murd«  of  R.  U  Hipp. 
The  Indictment  was  preferred  and  the  trial 
had  at  a  special  term  of  tbe  Cullman  cir- 
cuit court  held  by  order  of  the  presiding 
Judge  of  the  Elgbtb  Judicial  drcult  Tbe 
killing  Is  alleged  to  bare  occurred  on  the 
lltb  day  of  April,  and  the  order  for  tbe 
special  term  was  made  the  18th  day  of  April, 
1905,  calling  tbe  apedal  term  to  convene  on 
May  22,  lOOS.  The  defendant  moved  for  a 
chflLiige  of  vane  upon  tbe  grounds  tbat  on 
account  of  public  sentiment  and  tbe  fact  tbat 
tbe  defendant  was  a  poor,  obscure,  and  un- 
known man,  and  tbe  deceased  a  promineut 
and  Inflnential  man,  the  defendant  could  not 
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get  a  fair  and  Impartial  trlaL  Nnmacnu 
affldavlta  were  <^ered  for  and  against  the 
motion.  The  order  of  the  court  calling  the 
special  term  was  att^pted  to  be  offered  In 
support  of  the  motion,  aa  was  also  the  <nrder 
of  the  court  removing  the  prisoner  from  the 
Onllman  Jail  ttf  the  Uadlaon  ootmty  Jail. 
The  newspaper  acconut  of  the  killing  and  of 
the  history  of  the  parties  connected  there* 
with,  together  with  their  acoonnt  of  the 
state  of  public  feeling,  was  also  offered.  The 
court  overruled  the  motion  and  put  the  de- 
fendant upon  the  trial.  In  selecting  the 
jury,  one  Wright  was  called  and  eumlned 
under  oath,  pronounced  competent  by  the 
court,  and  accepted  1^  both  state  and  defend- 
ant as  a  Inror;  but,  before  he  was  sworn 
In,  be  stated  on  oath  that  his  wife's  condi- 
tion was  sndi  as  abscdutely  to  donand  his 
presence  and  attention,  wheretomn  fin  court 
excused  him,  and  the  defendant  excepted. 
Dr.  B.  H.  Beard  testified  that  he  saw  the 
body  of  Hipp  the  night  of  the  day  he  was 
UUed,  and  that  there  were  wounds  upon  It; 
oae  under  the  eye  and  one  In  the  back  of  the 
head ;  the  last-named  one  being  a  penetrat- 
ing wound,  entering  from  the  back  of  the 
bead  just  above  the  right  ear  and  a  little 
back  of  It  The  defendant  objected  to  the 
statement  on  the  ground  that  the  witness 
was  not  shown  to  be  an  expert  The  evi- 
dence tmded  to  show  that  Deputy  Sheriff 
Dunlap,  together  with  Bipp  and  others*  had 
gone  out  to  the  bouse  of  Williams;  the 
d^mty  sheriff  having  In  bis  possesslm  a 
writ  of  possesslm  iBsaed  from  the  circuit 
court  against  Williams  to  remove  him  from 
the  possession  of  the  bouse  and  lands  be  was 
then  occupying.  That  Blpp  wu  the  attor- 
ns of  the  plalntlfl  in  the  writ  and  was  thwe 
to  receive  the  possession  of  the  house  ajiA 
land  from  tbe  d^ty  sheriff.  The  state  of- 
fered to  Introduce  this  writ  of  poasestion  In 
evldaice^  but  the  defendant  objected,  and 
the  court  overruled  the  objection. 

The  ass^nments  of  error  rtferred  to  In 
the  opinion  are  as  follows :  *'(12)  In  overrul- 
ing appellant's  objection  to  solidtor's  qnes* 
tlon  to  witness  Woodruff,  'Ton  asked  Wil- 
liams where  the  others  were,'  and  in  holding 
Tbe  predicate  Is  suffldoit'  (13)  In  overrul- 
ing appellant's  motion  to  exclude  statouent 
of  wltntas  Woodruff  that  th«y  all  got  away 
but  him,  and  he  was  not  able* ;  said  expres- 
sion being  attributed  to  defendant  (14)  In 
overruling  the  defendant's  ohJecUon  to  the 
solicitor's  question  to  the  witness  Woodruff : 
'Was  there  anything  said  about  where  be 
was  bit  or  anything  of  tiiat  sort— about 
where  the  ball  hit  him  7  •  •  •  att)  In  over- 
ruling defendant's  obJectkKi  to  solicitor's 
question  to  witness  Ascue,  'what  did  you 
hear  Williams  say?"' 

The  witness  Woodruff  testified  as  fOllovra ; 
"I  was  at  Williams*  house  after  the  tragedy. 
When  I  got  there,  I  saw  Bipp  lying  with 
his  feet  upon  the  veranda  and  bis  face 
toward  the  ground.   He  was  shot  Williams 


was  walking  In  tbe  bade  yaiA  about  ten 
steps  frtMu  tbe  porch  and  near  tbe  well  with 
a  pistol  in  his  hand.  Mr.  Hall  came  vp  and 
asked  Williams  wbece  were  the  rest  of  them, 
and  1^'lams  said  they  all  got  away  but 
*tbat  one,  end  he  Is  hardly  able  to  get  away.' 
Williams  was  about  ten  steps  from  Blpp's 
body  when  I  saw  him."   Witness  then  testi- 
fied that  he  did  not  threaten  Williams;  that 
he  had  np  gun,  stick,  or  pistol,  and  did  not 
promise  Williams  anything,  nor  off^  him 
anything,  to  tell  what  had  occurred,  nor 
tell  blm  that  It  would  be  better  to  tell  some- 
thing about  the  matter.   "No  one  took  bold 
of  Williams.   (Sober  did  not  threaten  him  or 
promise  him  anything  or  make  any  demon- 
stration against  him."  The  solicitor  asked 
the  wituess:    "You  asked  him  where  tbe 
others  were?"    There  was  objection  to  this 
qu^lon,  but  the  court  held  the  predicate 
sulflclent,  and  overruled  tbe  defendant's  ob- 
jection.  Tbe  defendant  also  moved  the  court 
to  exclude  the  statement  that  Williams  said 
that  all  got  away  hut  deceased,  and  be  was  not 
able,  on  the  grounds  that  it  was  not  a  part 
of  tbe  res  gestce,  and  that  a  proper  predicate 
for  its  admission  had  not  been  laid.  Wit- 
ness, testifying  further,  said:    **I  washed 
Mr.  Hlpp's  face."   The  solicitor  then  asked: 
"Was  anything  said  there  about  where  he 
was  hit,  or  anything  of  that  sort — about 
where  liie  ball  hit  him?"   Defendant  ob- 
jected to  the  question  as  leading  and  '  Ir- 
relevant and  the  court  overruled  the  objec- 
tion.  Witness  Noah  Holmes  testified  that 
be  was  present  at  the  time  of  the  shooting; 
that  he  went  to  the  house  with  DunJap,  Hipp, 
and  others.   He  further  testified  that  while 
there  he  heard  a  report  of  a  gun  in  the 
house;  that  be  heard  another  report,  and 
then  saw  Dunlap  come  out  the  door  and  torn 
to  the  left  as  he  came  out  and  run  to  tbe 
end  of  the  porch,  and  then  "Williams  came 
to  the  door  just  as  Donlap  wrat  to  jump 
off  the  porch,  and  Williams  shot  at  hhn. 
Dunlap  k^t  on  around  the  house  and  Wil- 
liams turned  to  the  right  and  ran  out  in 
the  yard  and  shot  at  Ryan."  The  solI<^tor 
asked,  "Where  was  Byan?"  and  tbe  wit- 
ness replied :  "He  was  at  the  buggy  where  I 
'was,  and  was  running.    Williams  shot  at 
Ryan,  and,  as  well  as  I  remember,  •  turned 
to  the  right  and  ran  to  the  gate  that  goes  to- 
tbe  lot  at  the  hack  end  of  the  house  and  went 
around  the  house  again."  The  defendant 
objected  to  all  this  testimony  separately,  but 
the  objectlM  was  overruled.   Byan's  testi- 
mony was  of  similar  import  Newman  testi- 
fied that  be  knew  Williams  and  had  a  con- 
versation with  him  about  a  year  before  tbe 
date  of  his  testimony.  In  which  Willlanis  said 
to  him  that  he  had  de<dded  not  to  give  pos- 
session of  his  place,  and  that  If  th^  came 
out  there  to  put  htm  out;  "he  or  th^  would 
die  before  he  would  get  out"  Ogletree  was 
asked  the  fcrflowlng  questions  by  tbe  defend- 
ant: ''I  want  to  ask  you  whethv  or  not  W. 
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T.  ones  stated  to  yon  on  Saturday  folIowlDg 
tbe  shooting  on  Tuesday  that  be  was  there 
on  the  porch  when  the  shooting  occurred  and 
saw  the  hand  of  the  man  from  the  door  of 
the  west  room,  and  be  never  saw  tbe  man 
and  never  saw  tbe  man  come  lo  the  room?" 
Tbe  state  objected  because  no  predicate  had 
been  laid.   Giles  In  bis  prevlons  testimony 
had  stated  that  be  was  In  the  ball  and  saw 
only  0ie  band  and  pistol  at  tbe  man  who 
did  the  shooting;  that  he  could  not  see  the 
man  blmadf  on  account  of  the  door  fadni^ 
At  tbe  conclusion  of  tbe  testimony,  tbe 
defendant  requested  a  number  of  written 
charges,  some  of  which  were  given,  and 
some  of  which  were  refused.  Charge  B  wag 
gtTen  ae  follows:  **nnleBB  each  and  every 
member  of  the  jnry  Is  convinced  b^ond  all 
reasonable  doubt  of  the  guilt  ut  tbe  defend- 
ant from  tbe  evidence  In  tbe  case,  tben  you 
should  not  convict  hfm."    At  the  time  be 
gave  this  charge,  the  court  said:  "That 
simply  means,  gentlemoi  of  the  Jury,  that 
yon  must  all  agree  upon  your  verdict." 
Charge  B:  "Unless  each  and  every  Juror  is 
convinced  beyond  all  reasonable  doobt  from 
the  evidence  In  the  case  that  tbe  defendant 
killed   Robert  L.   Hipp  by  shooting  him 
with  a  pistol  in  this  connty,  before  tbe  find- 
ing of  this  Indictment,  and  that  such  killing 
was  willful  and  deliberate  and  mallclona 
and  premeditated,  you  cannot  find  the  de- 
fendant guilty  of  murder  in  the  first  degree." 
In  giving  this  charge,  the  court  said:  "Aa 
X  said  before,  all  12  of  yon  must  agree  before 
yon  can  return  any  verdict   This  charge  Is 
to  be  taken  and  construed  with  the  charge  I 
have  already  given  you,  and  It  simply  means 
that  all  of  you  must  agree  upon  tbe  elements 
of  murder  in  tbe  first  degree  before  yon  can 
find  the  defendant  gnllty  of  murder  In  the 
first  degree."    Charge  O:   "The  necesedty 
that  will  Justify  the  taking  of  life  need  not 
be  actnal,  bnt  tbe  circumstances  must  be 
anch  as  to  imprews  the  mind  of  tbe  elayer 
with  a  reasonable  belief  that  snch  necessity 
Is  impMidtng."   Charge  D:   "A  man  is  not  re- 
quired to  retreat  from  his  own  house  before 
be  strikes  himself."    Charge  F:  "The  law 
regards  with  great  Jealousy  and  vigilance 
the  peace  and  security  of  tbe  dwelling  bouse. 
A  trespass  npon  it  is  more  than  a  trespass 
upon  property.  It  is  a  trespass  npon  the  per- 
son."   Charge  G:   "A  man's  house  Is  his 
castle,  and  he  may  defend  It,  or  himself  In 
It,  without  retreating."    Charge  H:  "Tbe 
court  charges  tbe  Jury  that,  If  tbe  killing 
was  the  consequence  of  passion  suddoUy 
aroused  by  sufficient  provocation,  tbe  Jury 
cannot  convict  the  defendant  of  mnrder  In 
tbe  first  degree."    Charge  I:  "If  the  Jury 
believe  from  tbe  evidence  that  Dnnlap  pre- 
sented bis  pistol  at  tbe  def«idant  In  a  threat- 
ening manner,  and  the  defendant  was  free 
from  fault  in  bringing  on  the  difficulty,  tben 
tbe  defendant  bad  a  rti^t  under  tbe  law  to 
sboot  at  Dnnlap  In  sdf-defenfle."  Charge  J: 


**l3L  weighing  the  testimony  of  the  witness 
Donlap,  the  Jury  will  consider  tbe  fact  that 
be  was  shot  by  the  defendant  at  the  time  of 
tbe  alleged  killing."  Charge  K:  "The  right 
of  one  In  self-defense  is  not  limited  to  cases 
of  necessity,  real  or  apparent,  on  account 
of  danger  to  life  or  limb,  bnt  extends  equally 
to  the  danger  of  great  bodily  barm."  Charge 
L:  "Unlem  tbe  evidence  ^^inst  the  defend- 
ant Is  snch  as  to  exclude  to  a  moral  cer- 
tainty every  siq»poaltion  or  hypothesis  but 
that  of  his  guilt;  yoQ  wUI  find  the  defendant 
not  gnUty." 

Erie  Pettus,  for  appellant  Uass^WUson, 
George  H.  FaAer.  and  John  A.  Lnsk,  for 
the  State. 

TYSON,  J.  The  tndlctmoxt  npon  which 
this  defendant  was  tried  and  convicted  was 
preferred  by  a  grand  Jury  organized  at  a 
special  term  of  tbe  court  after  notice  that 
the  court  would  be  held  had  been  glvoi  In 
conformity  to  the  statutes.  Sections  914  and 
91S  of  the  Code  of  1896.  Tbe  trial  was  also 
bad  at  that  special  term. 

The  regularity  ot  the  order  omvenlng  the 
court  is  assailed  in  only  one  particular.  It 
is  npon  tbe  point  that  the  Judge  of  the 
Eighth  Judicial  circuit  who  ordered  the 
special  term,  and  who  presided  over  it  was 
without  authority  to  hold  It  because  he  was 
at  that  date  bound  to  be  in  attendance  upon 
a  r^ular  session  of  the  circuit  court,  In 
and  for  Madison  county,  which  was  In  tbe 
same  circuit  with  Cullman  county,  where 
this  special  term  was  being  held.  It  Is  true 
tbe  statute  fixing  tbe  time  for  holding  tbe 
regulsr  term  of  the  Uadlscm  drcolt  court 
requires  tbat  conrt  to  convene  on  the  third 
Monday  in  May  (and  may  continue  four 
weeks)  wblcb.  In  the  year  1905,  was  tbe  16tb 
day  of  that  month,  and  It  is  also  true  that 
the  record  shows  this  special  term  to  have 
been  convened  on  the  22d  day  of  that  month; 
but  it  was  not  shown  by  evidence  introduced 
In  support  of  the  motion  to  quash  the  indict- 
ment that  the  Madison  court  did  not  adjourn 
on  the  Saturday,  the  end  of  tbe  first  week  of 
Its  session,  preceding  tbe  commencing  of  the 
special  term.  It  will  not  be  seriously  doubted 
tbat  tbe  Judge  may  have  properly  exercised 
tbe  authority  that  he  had  to  adjourn  tbe 
Madison  court,  and.  In  the  absence  of  a  show- 
ing to  the  c<mtrary,  it  must  be  presumed  tbat 
he  exercised  that  authority  prop^ly,  since 
error  must  be  affirmatively  shown.  Smnrr 
V.  State,  lOS  Ind.  12S,  4  N.  B.  44S.  The  same 
question  was  also  attempted  to  be  raised  by 
pleas  to  which  a  demurrer  was  sustained. 
But  these  pleas  and  the  demurrer  to  them  are 
made  to  appear  here  only  in  the  Mil  of  ex- 
ceptions. This  ruling  of  tbe  court  is  there- 
fore not  revlsable.  Beck  v.  West  91  Ala. 
312,  9  South.  199;  Brooks  v.  Bogers,  101  Ala. 
125,  13  South.  386;  S  Brickell's  Dig.  p.  465, 
I  18.  But  aside  from  these  considerations, 
tbe  Judge  bad  ample  authority  to  order  the 
special  term  and  hold  it  at  tbe  time  it  was 
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held,  although  the  Madison  court  may  hare 
boea  In  session.  We  do  not  controvert  the 
general  doctrine  that  a  court  cannot  be 
lield  at  a  time  when  there  U  clearly  no  au- 
thority to  hold  It;  nor  do  we  Inpugn  the  gen- 
eral rule  that  tt  la  error  to  hold  two  courts 
In  the  same  dt^it  at  the  same  time  where 
there  Is  no  statutory  authorisation  for  tt 
To  see  that  such  authority  1b  conferred  by 
our  statutes  we  need  only  cite  them*.  Sec- 
tions 928  and  930  of  the  Code  of  1896; 
Acta  1898-99,  p.  236.  The  leglslatlTe  pro- 
visions made  in  these  statutes  for  the  hold- 
ing of  regular  terms  by  the  supernumerary 
Judge  and  special  judges  appointed  by  the 
Governor  clearly  recognize  the  authority,  and. 
Indeed,  impliedly,  If  not  expressly,  confer 
such  authority  on  the  circuit  Judge  to  bold 
special  terms  during  the  session  of  a  regular 
term  of  the  court 

After  a  careful  examination  of  the  evi- 
dence ofTered  in  support  of  and  against  the 
motion  for  a  change  of  venue,  we  feel  con- 
strained to  hold  that  It  cannot  be  affirmed 
that  the  trial  Judge  erred  In  d«iyliMf  the  mo- 
tion. It  seems  to  us  that  the  testimony  In 
support  of  the  application  Is  much  less  con- 
vincing than  was  that  In  the  Hawee  Case, 
where  the  application  was  held  to  have  been 
properly  denied  (Hawes  v.  State,  88  Ala. 
39,  7  South.  302),  and  does  not  measure  up 
to  that  In  the  Thompson  Case,  117  Ala.  67, 
23  South.  676,  where  It  was  held  that  the 
application  should  have  been  granted.  Terry 
T.  State,  120  Ala.  286,  25  Sonth.  176;  Thomp- 
ran  V.  State,  122  Ala.  12,  26  South.  141; 
Daugbdrill  v.  State,  118  Ala.  7,  21  South. 
378.  The  order  of  the  presiding  Judge  of 
date  April  15,  1905,  commanding  the  sherlft 
of  Madison  county  to  retain  the  custody  of 
the  defendant  as  a  prisoner,  was  not  a  Ja- 
dlclal  ascertainment  of  the  fact  that  there 
was  danger  of  lawless  violence  to  hlra  If  re- 
moved to  or  placed  in  the  jail  of  Cullman 
county  as  against  the  state  on  the  issue  of 
fact  presented  by  the  application  for  a  change 
of  venue.  It  was  purely  an  ex  parte  order, 
made  without  a  hearing  on  the  part  of  the 
state,  and  therefore  was  not  binding  as  a 
Judgment.  To  hold  that  it  was  a  Judicial 
determination  of  that  fact  o^  any  other 
fact  recited  in  it  would  vitiate  the  cardinal 
principle  above  referred  to  necessary  to  the 
efficacy  of  every  decree  or  Judgment.  And, 
clearly,  it  is  no  more  a  Judicial  detormina- 
tion  of  that  fact  than  It  is  of  the  fui  tlier  fact 
also  recited  in  it  that  tlie  Jail  of  Cullman 
county  was  Insufficient  for  the  keeping  of 
Uio  prisoner.  Se^'tion  4961  of  the  Code  of 
1890.  The  puritoKo  of  such  orders  is  to 
protect  tlie  sheriff  as  nn  authorization  to 
hold  the  prisoner  and  to  prevent  the  latter'a 
escape  or  to  guard  hlro  against  vloiciict?  to 
his  person.  The  order  under  consideration 
is  clearly  entitled  to  no  more  weight  as  evi- 
dence than  an  affidavit  containing  the  same 
statements  would  be.  The  overruling  of  the 
motion  to  quash  the  venire  la  not  Insisted  on 


as  erroneous.  Bat,  if  It  was.  It  wonid  clear- 
ly be  wltboQt  merit  Fields  r.  State^  52  Ala. 
S4S. 

The  trial  court  was  authorized  to  excu<% 
the  Juror  Wright  on  account  of  his  wife's 
condition  which  demanded  his  personal  at- 
tention. Parsons  v.  State,  22  Ala.  50;  Hawe^ 
Case,  supra;  Tarbrough  v.  State,  105  Ala.  43, 
16  South.  758;  Banford  v.  State  (Ala.)  39 
South.  370. 

It  does  not  require  that  a  witness  should 
be  an  expert  on  gunshot  wounds  In  order  to 
testify  that  a  wound  examined  by  bla, 
made  by  a  bullet,  Is  a  penetratli^  one.  Nor 
Is  there  any  merit  In  the  other  objection  In- 
terposed to  tile  question  propounded  by  the 
solicitor  to  Dr.  Beard;  or  In  the  exception 
reserved  to  the  ruling  on  the  motion  to  ei- 
clnde  this  witness'  statement  as  to  the  range 
of  the  wonnd  found  by  him  hi  the  head  of 
Hipp,  the  deceased.  8  Mayfield'a  Dig.  p^ 
965,  I  235. 

Tbe  only  objectltni  urged  against  the  In- 
trodnctlott  of  the  writ  of  possession  which 
Hipp,  tbe  deceased,  and  the  deputy  sheriff 
was  attempting  to  execute,  at  the  time  of 
the  homicide,  Is  tbat  there  is  no  evidence  in 
the  reoord  tending  to  show  that  the  lands 
described  In  the  writ  are  the  same  as  those 
upon  which  tbe  defendant  resided  and  from 
which  they  were  attempting  to  eject  him.  It 
is  true  there  was  no  positive  or  direct  proof 
of  this  fact  offered,  but  the  evidence  affords 
an  Inference  from  which  tbe  Jury  may  have 
Inferred  it  The  writ  was  clearly  relevant 
and  competent  1  Elliott  on  Bv.  S  212;  Whar- 
ton on  Homlcidee,  S  235,  p.  205;  21  Am.  & 
Eng.  Bncy.  Law  (2d  Ed.)  pp.  141-144. 

Tbe  matters  made  the  basis  of  the  twelftu, 
tblrteenUi,  fourteenth,  and  slxte&ith  assign- 
ments  of  error,  relating  as  they  do  to  the 
conduct  and  declarations  of  defendant  while 
at  the  scene  of  the  killing  with  his  pistol 
In  his  hand  and  In  the  presence  of  the  de- 
ceased, being  attendant  circumstances,  were 
a  part  of  the  res  gestae  of  the  occurrence  or 
transaction  that  took  place  on  that  occnsion, 
and  were  therefore  competent  without  pre- 
liminary proof  being  made  showing  his  dec- 
larations on  that  occasion  to  have  been  ml- 
tmtary.  4  Elliott  on  Evidence,  I  3029,  and 
cases  cited  In  notes.  But  aside  from  this 
consideration,  the  circumstances  under  which 
they  were  made  repel  all  presumption  that 
they  were  not  voluntarily  made.  Ollmore  v. 
State,  126  Ala.  20,  86,  87,  28  Sonth.  595,  and 
cases  there  cited.  This  also  disposes  of  tlie 
fifteenth,  twenty-slrtb,  twenty-seventh,  and 
twenty-eighth  assignments  of  errtar  adversely 
to  appellnut. 

Dr.  Stone  was  shown  to  be  an  expert  Tie 
was  therefore  competent  to  express  bis  opin- 
ion as  to  the  place  of  entrance  on  Hipp's 
head  of  tbe  bullet  that  produced  his  death. 

The  testimony  of  witnesses  Holmes  and 
Ryan  admitted  by  the  trial  court  against 
defendant's  objection  was  clearly  competent 
All  of  it  related  clearly  to  matters  which 
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wen  M.  part  of  tiM  rw  featsB  (tf  ttae  occor- 
rence  on  tbe  occasion  of  the  homlcld&  In- 
deed, all  tbe  details  of  what  occurred  on  that 
occasion  were  entirely  competent  as  consti- 
tuting one  omtlttoanGe  transaction.  Golllns 
T.  States  188  Ala.  OT.  84  South.  098;  Church- 
well  T.  State,  U7  Ala.  124,  28  South.  72; 
Smith  T.  State,  88  Ala.  78, 7  South.  fi2;  Seams 
T.  State,  84  Ala.  410.  4  Soottk  S21. 

The  ttireats  by  defendant  teeUfled  to  by 
tbe  witness  Newmsn  were  clearly  competent. 
Jordan  t.  State,  79  Ala.  9;  Ford  r.  State,  71 
Ala.  88B;  4  Elliott  on  Er.  |  80SB. 

The  question  propounded  to  the  witness 
Ogletree,  to  which  an  objection  was  sustain- 
ed, was  not  competent.  If  answered.  It 
would  not  have  tended  to  Impeach  Giles  tq>- 
on  the  matter  laid  In  the  predicate  for  bis 
Impeachment  In  short,  It  was  outside  and 
ftnelgn  to  the  matter  laid  In  the  predleata 
But,  aside  from  this,  tbe  Question  was  dear* 
ly  otborwlse  objectionable^ 

There  are  a  number  of  otlier  aaslgnmenti 
of  enar,  but  th^  are  so  obviously  without 
merit  that  we  have  not  deemed  It  necessary 
to  discuss  them. 

After  the  testimony  had  dosed,  and  before 
the  trial  judge  delivered  bis  oral  charge  to 
tbe  jury,  tbe  defmdant  In  writing  reqnested 
that  be  charge  fully  on  tbe  law  of  self-de- 
fense. It  Ifl  Blso  stated  in  tbe  record  that 
the  Judge  failed  In  his  oral  charge  to  Instruct 
the  jury  upon  tbe  law  of  self-defense.  The 
exception  reserved  was  to  his  f&llore  or  re- 
fusal to  do  so.  Pretermitting  all  discus- 
sion of  the  question  whether,  under  any 
phase  of  the  teetimony,  tbe  defendant  was 
entitled  to  have  the  jury  determine  that  he 
was  justified  In  shooting  at  Dunlap,  whom 
Hipp  accompanied  for  the  purpose  of  having 
the  possession  of  tbe  premises  delivered  to 
him  as  the  agent  of  the  plaintiff  named  In 
the  writ,  and  conceding  that  defendant  was 
so  entitled,  the  exception  reserved  is  Imavail- 
nble  to  raise  the  question.  Had  tbe  judge 
instructed  the  jury  in  his  oral  charge  or  a 
written  cha^  bad  been  given  at  the  request 
of  tbe  solicitor  asserting  that  defendant  was 
Tiot  Justlfled  or  excused,  and  an  exception  had 
been  reserved  to  the  oral  charge,  or  If  special 
charges  had  been  requested  by  defendant 
raising  the  question  of  his  Justification  or  ex- 
cuse and  refused,  then  undoubtedly  tbe  rul- 
ing could  be  reviewed.  But  here  we  bare 
a  mere  nondlrection  by  the  Judge — a  mere 
failure  or  refusal  to  Instruct  the  Jury  orally 
upon  a  certain  conceived  phase  of  the  testi- 
mony. This  is  wholly  Ineffectual  to  present 
for  revision  the  quesion  sought  to  be  revleir- 
ed.  Sections  8S2e  and  832S  of  the  Code  of 
1896;  Herbert  v.  Hule,  1  Ala.  18,  84  Am.  Dec 
756:  Green  v.  State,  98  Ala.  14.  18  South.  482; 
2  Thompson  on  Trials,  |  2341.  Mr.  Thomp- 
son, In  the  section  above  cited,  speaking  to 
this  point,  says :  "It  Is,  then,  a  general  rule 
of  procedure,  subject  in  this  country  to  a  few 
statutory  Innovnttons,  that  mere  nondlrection, 
partial  or  total,  Is  not  a  ground  of  new  trial. 


unless  qwclflc  iDStmctlonfli,  good  In  pohit  of 
law  and  appropriate  to  the  evidence  were 
requested  and  refused." 

The  court's  explanaUons  of  charges  B  and 
B  wow  not  lmpr<q>er.  Holmes  v.  State,  186 
Ala.  80,  84.  84  South.  180;  Jackson  v.  Stote, 
136  Ala.  22,  84  South.  188;  Nevlll  v.  State, 
188  Ala.  99.  82  SODtb.  Q8& 

SuflBce  It  to  say  of  dia^  O,  refused  to  de- 
fendant that  It  was  faulty  In  not  postulating 
that  the  circumstances  were  such  as  to  rea- 
SMiably  ImpresB  him,  and  did  so  Impress  him, 
that  he  was  In  great  and  Inunlnent  peril. 
McGlellan  t.  States  140  Ala.  99. 103. 87  South. 
280. 

CbAtgea  D.  7,  and  G  were  calculated  to 
mislead  tbe  jtny.  If  not  otherwise  bad.  Tbe 
rule  of  habitation  does  not  apply  when  the 
poson  killed  has  tlw  lawful  right  to  be  in 
tbe  dwelling  of  his  alayer  for  the  purpose 
of  executing  a  writ  of  posaoaslon.  The  writ 
In  this  case  armed  tbose  encntlng  It  witii 
the  right  to  the  possession  of  the  dwelltog  to 
eject  tbe  dtfendant  and  his  household  goods 
from  it  They  wen  in  no  sense  trespassers, 
nor  were  tbey  committing  an  unlawful  act  In 
tbeir  attempt  to  dlqrassess  Urn  and  to  place 
tbe  owner  of  It  In  possession.  Harrigan  & 
Thompeonls  Oases  on  Belf-Defsise,  pp.  718- 
720.  900-004;  25  Am.  A  Bug.  Bncy.  Law  (2d 
Ed.)  p.  27& 

Oharge  H  was  a  duplicate  of  charge  4  that 
was  given  for  defttidant 

Charges  I  and  K  were  each  calcnlated  to 
mislead  the  jury.  There  was  testimony  from 
which  they  were  authorized  to  find  that  de- 
fendant deliberately  shot  Hipp  after  Dunlap 
had  begnn  to  run. 

Charge  J  was  a  mere  argument.  Cha^ 
L  was  correctly  refused.  Bowen  T.  State. 
140  Ala.  65.  67.  87  South.  288. 

Affirmed. 

WEAKLEY,  0.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


GRISHAM  v.  STATB. 
(Supreme  Oonrt  of  Alabama.    Jane  90,  1006.) 

1.  CaiuiNAi.  Law— Appkai.— iNnBUcnons— 

BXCBFTIon  IIT  GBOSS. 

Where  the  court's  oral  cha^  consisted 
of  several  paragraphs,  an  exception  1^  accused 
thereto  as  a  whole  could  not  be  sustained  where 
all  the  paragraphs  were  not  bad. 

2.  Samb— Instbuctiohs— Duty  to  RxQUxarr. 

An  exception  to  the  charge  that  the  court 
had  failed  to  charge  on  all  the  ofFeoaes  em- 
braced in  the  iDdictment  was  UDBUstainable 
where  accused  failed  to  request  specific  Instruc- 
tions presenting  such  matter. 

8.  SAHB— iMSTBUCTXOn  AS  A  WHOLB. 

A  charge  In  a  criminal  case  most  be  con- 
strued as  a  whole,  tbongb  It  consists  of  separate 

paragraphs. 

[Ed.  Note. — ^For  cases  Id  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  S  i990.} 

4.  Homicide— I NSTROCTi ORB. 

Id  a  prosecution  for  assault  with  Intent  to 
commit  murdo:,  accnaed  regnetted  a  charge 
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that  Intent  to  take  the  life  of  the  pemn  aa- 
■anlted  waa  an  ementlal  etement  of  tiie  offense, 
and  that  onleaa,  If  the  fait»t  lud  bem  oonaam- 
mated,  the  ol^iae  would  have  been  mordtf, 
there  coald  be  no  conviction  of  a  felony ;  that, 
where  there  ia  an  aseaalt,  the  guilt  or  innocence 
of  the  feltmy  neceealtatea  the  inqnir;  if  death 
had  ensued  whether  the  offenee  would  have  been 
marder,  and  Imdco  If  there  waa  no  intent  to 
murder  deceased,  bot  defendant  shot  to  de- 
fend himself  against  asaaalt  endangering  his  life 
or  which  put  him  in  dagger  of  great  bodily 
harm,  defendant  was  not  guilty.  HeM,  that 
such  Inatructlon  was  bad  In  form  and  misleading 
In  faflinc  to  state  the  conditlMia  autfaorisliig 
the  condusion  that  defendant  acted  In  idf- 
defense. 

[Ed.  Note^For  cases  in  point,  aea  Tid.  26, 
Cent.  Dig.  Homldde,  H  6574(61.] 

Appeal  from  Glrcnlt  Court,  Laoderdale 
Otninty;  J.  H.  Nathan,  Judge. 

"To  be  officially  r^rted." 

Nolan  azldiam  was  convicted  of  aasanlt 
with  Intent  to  mnrder,  and  he  appeali.  Af- 
flrmed. 

Tbe  defendant  was  Indicted,  tried,  and  con- 
victed of  assault  with  Intent  to  murder  Os- 
car ThomtoQ.  The  eTldence  tended  to  show 
tliat  defendant  shot  Thornton  with  a  pistol 
In  a  difficulty  growing  np  oat  of  tbe  fact 
that  defendant  had  run  away  with  Thorn- 
ton's slater  and  married  her.  The  evidence 
for  the  defendant  tended  to  show  that  Thorn- 
ton commenced  the  difficulty,  and  that  while 
both  were  on  the  ground  scuffling  defendant's 
pistol  fell  out  of  hlB  pocket  That  when  this 
happened  Thornton  jumped  up  and  made 
as  If  to  draw  something  from  his  pocket, 
when  defendant  grabbed  up  bis  pistol  and 
flred.  Also  tended  to  show  that  threats 
had  been  made  by  Thornton  against  the  de- 
fendant The  oral  charge  of  the  court  Is 
set  out  In  full  in  tbe  transcript  and  relates 
only  to  the  offense  charged  In  the  indictment 
The  exception  to  the  charge  seems  to  be 
that  the  court  either  failed  or  refuaed  to 
charge  as  to  assault  and  battery  and  simple 
assault  Several  paragraphs  of  tbe  written 
charge  are  not  necessary  here  to  be  set  out 
because  not  treated  of  in  the  opinion.  The 
defendant  requested  the  following  written 
charge  which  was  refused:  "(1)  The  essen- 
tial element  of  the  statutory  offense  of  an 
assault  with  Intent  to  murder — that  which 
converts  It  Into  a  felony — Is  the  Intent  to  take 
tbe  life  of  the  person  assaulted.  Uuless,  if 
the  Intent  had  been  consummated,  the  c^ense 
would  have  been  murder  in  one  or  the  other 
of  its  degrees,  there  can  be  no  conviction  of 
the  felony.  Where  there  Is  evidence  of  the 
assault  as  in  this  case,  the  determination  of 
guilt  or  innocence  of  the  felony  necessitates 
the  Inquiry  if  death  had  ensued  would  the 
offense  have  been  murder.  If,  therefore,  the 
Jury  find  from  tbe  evidence  that  there  waa 
no  Intent  to  murder  Thornton  on  the  part  of 
the  defendant  but  that  he  shot  to  defend 
himself  against  aasanlt  endangering  his  life, 
or  which  pnt  him  ih  danger  of  great  bodily 
barm,  yon  will  render  a  verdict  of  not  guilty 


of  tht  charge  of  an  aasanlt  wllli  Intent  to 
mnMer.** 

Bmmett  O'Neal,  for  appellant.  Maaaey 

Wilson,  Atty,  Gen.,  tat  the  State. 

HABALSON,  J.  The  defendant  excited 
to  the  Mai  charge  of  the  court  aa  a  whole. 
It  consisted  of  several  paragraphs,  eadi  of 
which  was  not  bad.  which  must  be  the  case^ 
to  oondann  the  whole,  charge.  Postal  Tel. 
Co.  V.  Hnlsey.  182  Ala.  461,  81  Soatb.  527. 

The  exception  to  the  charge  as  a  whole 
was,  "that  the  court  had  failed  to  charge  on 
all  the  otteoaeB  embraced  In  the  Indictment" 
The  court  cannot  be  put  In  error  for  a  mere 
failure  or  refusal  to  instruct  orally  upon  a 
certain  conceived  phase  of  the  testlmmy. 
The  defendant  sboold  have  requested  spedSc 
instructions  good  in  point  of  law  and  appro- 
priate to  the  evidence.  Williams  v.  State 
(at  the  presoit  term)  41  South.  902. 

It  la  familiar,  that  in  a  charge  of  the  court 
consisting  of  several  paragraphs,  they  must 
all  be  construed  together,  and  where  thus 
construed,  they  are  a  proper  declaration  of 
the  law  applicable  to  the  whole  testimony, 
Bucb  cfaaige  Is  not  erroneous,  though  parts  of 
It  standing  alone  might  be  subject  to  criticism. 
R.  &  D.  R.  Go.  V.  We^ea,  97  Ala.  27<K  12 
South.  186;  2  Mayfleld's  Dig.  561.  i  16. 

Tbe  defoidant  aftw  the  delivery  of  this 
charge,  excepted  to  several  designated  por- 
tions of  It  disconnected  from  the  entire 
charge,  as  though  such  designated  portl<»is 
were  separate  and  independent  charges. 
They  could  not  be  thus  wrested  from  tbe  en- 
tire charge  unexplained  by  the  other  portion 
of  It  Without  the  context  and  the  light  abed 
upon  these  portlona  of  the  charge,  to  which 
exceptions  were  reserved,  and  taken  sepa- 
rately aa  defendant's  counsel  propose  to  do^ 
some  of  them  would  be  erroneous  statements 
of  law;  but  when  the  wbole  charge  la  read 
and  construed  together,  we  have  been  unable 
to  agree  to  tbe  crltfclama  made  on  Ite  several 
parts. 

Charge  1,  requested  by  the  defendant,  and 
refused  was  bad  In  form.  If  the  Jury  abonld 
have  desired  to  acquit  as  to  the  highest  grade 
of  felony  charged  and  to  convict  of  a  lower 
grade,  the  proper  verdict  would  not  have 
been  that  which  the  charge  required.  It  was 
also  misleading  in  dealing  with  self-dtffense. 
without  properly  stating  the  conditions  au- 
thorizing the  conclusion  that  defendant  acted 
In  self -defense 

Affirmed. 

WEAKLEY,  0.  J.,  and  SIMPSON  snd 
DENSON,  JJ.,  concur. 


HITOHES  V.  CLIETTON  et  aL 

(Supreme  Court  of  Alabama.    April  11.  1906.) 

ISTEBEST— TlUa    AND  OOMFUTATtOn— SdVII- 
OIKItOT  OF  TeNDEB. 

A  mortgagor,  desiring  to  pay  the  mortgan, 
went  to  a  person  who  bad  previono^  been  m 


Digilized  by 


Google 


HUGHES  CLIFTON. 


999 


tnortmM'a  acent,  and  «u  Infonaed  tliat  the 
agent  did  not  hav«  th«  secnritles.  The  agent 
agreed  to  try  and  get  them  from  the  mortga- 
gee's administrator,  whereapon  the  money  was 
paid  to  a  third  paiaon,  to  be  paid  over  to  tfa« 
admlniatiBtor  or  turn  agent  on  a  mrrander  or 
delivery  of  the  eecurities.  Beld  not  to  consti- 
tate  a  payment  or  tender  of  the  amount  due 
•Dffldent  to  discharge  the  debt  or  stop  the 
rnnning  of  interest 

[Bd.  Note.— SVmt  caaea  in  point,  see  toL  28, 
CoiL  Dte.  Interest,  |  114;  toL  46,  Cent  Dig. 
Tender,  R 

Appeal  from  Chancery  Court,  Madison 
Counly;  W.  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

6111  by  James  Hnghes  as  admlnlBtrator  of 
the  estate  of  John  Hnghes,  deceased,  against 
Weel^  Clifton,  and  others.  From  a  Judg- 
ment for  defoidants,  plaintiff  appeals.  Af- 
firmed In  part,  and  reversed  in  part  and  ren- 
dered. 

Ttiis  was  a  bill  filed  by  the  appellant  as 
the  administrator  of  ttie  estate  of  John 
Hughes,  deceased,  seeing  the  foreclosure  of 
a  mortgage  on  land  executed  by  Wesley 
Clifton  and  wife  to  said  Hughes.  The  de- 
fraidanta  interposed  demnrrera  and  pleas  to 
bill,  bnt  the  demurrers  were  overruled  and 
the  pleas  held  Insnfflclent  All  the  defend- 
ants except  Wesley  Clifton  failed  to  answer 
the  bill  and  a  decree  pro  confesso  was  enter- 
ed against  them.  Wesley  Clifton  filed  an  an- 
swer setting  up  a  pajrment  of  a  certain  In- 
stallment of  the  Interest  to  one  A.  B.  Camp- 
bell allied  to  be  the  agent  of  the  mortgagee ; 
also  setting  np  that  he  went  to  said  Gamp- 
bell  and  informed  him  that  he  desired  to  pay 
the  mortgage  debt  together  with  intorest  due 
on  the  mortgage  and  was  Informed  by  Camp- 
bell that  the  mortgage  was  In  the  possession 
of  said  administrator.  It  was  agreed  be- 
tween respondent  and  Campbell  that  the 
amount  of  the  mortgage  debt  and  the  Interest 
due  on  it  should  be  paid  to  one  McCorley 
wbo  shonld  bold  the  said  money  until  the 
mortgage  was  obtained  from  said  Hughes. 
It  is  contended  that  Campbell  never  obtained 
the  mortgage.  The  chancellor  decreed  a  fore- 
closure of  Ibe  mortgage  but  denied  to  com- 
plainant Interest  on  the  same  after  the  pay- 
ment of  the  money  to  McCorl^,  and  decreed 
costs  against  complainant  From  this  mllng, 
tbis  appeal  Is  prosecuted. 

Walker  &  Spragglns,  for  appellant  Coop- 
er and  Foster,  for  appellees. 

ANDBBSON,  J.  "As  a  gmeral  rule,  a 
mortgage  debtor  Is  aatborlaed  to  infer  that 
an  attorney  or  agent,  who  has  been  employed 
to  make  a  loan  and  retains  jKMsesslon  of  the 
bond  and  mortgage,  Is  empowered  to  receive 
payment  of  both  the  Interest  and  of  principal. 
But  this  Inference  is  founded  on  bis  custody 
of  the  securities,  and  It  ceaaea  when  these 
are  withdrawn  by  the  creditor;  and  it  Is  in- 
cumbent on  the  debtor,  who  relies  upon  a 
I>ayment  so  made  to  an  attorn^  or  agrat  to 
abow  that  the  secnrltlea  were  In  his  posses- 


sion when  be  made  the  payment,  unless  the 
action  of  the  creditor  be  sudi  as  to  estop  blm 
from  denying  the  agency.  *  *  *  In  mak- 
ing payments  to  an  agent,  tbe  mortgage  debt- 
or shonld  be  aaaured  of  bis  continued  author- 
ity to  act  for  tbe  owner  of  the  mortgage; 
and  sncb  assnnnce  of  this  as  may  be  de- 
rived from  bis  possession  of  tbe  mortgage 
note  or  bond,  and  indorsement  thereon  of  the 
iwyment  would  be  omitted  only  through 
great  negligence.  Authority  of  an  agent  to 
recelTe  interest  or  principal  on  a  mortgage 
cannot  be  inferred  from  the  fact  that  the 
agent  collected  and  paid  over  to  the  mort- 
gagee Interest  on  other  mortgages.  Bveu  au- 
thority to  collect  the  Interest  upon  a  mort- 
gage does  not  afford  ground  for  inferring 
authority  to  collect  the  principal,  where  the 
agent  Is  not  Intrusted  with  the  possession  of 
the  securities.  The  rule  has  been  strictly 
adhered  to  In  all  the  adjudged  cases  that 
tbe  possesalon  of  the  secnritles  by  the  atfeut 
Is  the  Indispensable  evidence  of  bis  author- 
ity to  collect  the  prlnclpaL"  Jones  on  Mort- 
gages, vol.  2,  }  964.  In  the  case  of  Smith 
T.  Eidd,  68  N.  T.  iso,  2S  Am.  Rep.  1C7,  the 
court  said:  "If  money  be  due  on  a  written 
security,  it  Is  the  duty  of  the  debtor,  If  be 
pay  to  an  agent,  to  see  that  tbe  person  to 
whom  he  pays  It  is  In  possession  of  the  secu 
rity.  For  though  the  money  may  have  been 
advanced  through  the  medium  of  tbe  agent, 
yet  If  the  securities  do  not  remain  in  his 
possession,  a  payment  to  htm  will  not  dis- 
charge tbe  debtor."  In  the  case  of  Haines  v. 
Pohlmann,  25  N.  J.  Bq.  183,  the  court  in  dis- 
cussing the  question,  said:  "But  the  Infer- 
ence In  such  case  is  founded  on  the  custody 
of  tbe  securities,  and  It  ceases  whenever  they 
are  withdrawn  by  the  creditor;  and  it  Is  in- 
cumbent upon  tbe  debtor  who  makes  pay- 
ment to  the  attorney  or  agent,  relying  upon 
such  inference,  to  show  that  tbe  securities 
were  in  his  possession  on  each  occasion  wbea 
the  paymente  were  made.** 

The  payment  In  this  case  was  made  to  a 
person  otber  than  the  alleged  agent  of  com- 
plainant, but,  conceding  that  It  was  equiva- 
lent to  making  It  to  Campbell,  who  aanction- 
ed  it,  the  undisputed  evidence  shows  that 
Campbell  did  not  have  the  securities,  and  so 
informed  respondente'  agent  and  agreed  to 
try  and  get  the  note  and  mortgage,  and  the 
deposit  was  made  with  McCorley  to  be  paid 
over  to  complainant  or  his  agent  upon  a 
surrender  or  delivery  of  the  securities.  This 
was  in  no  sense  such  a  payment  or  tender,  as 
would  operate  as  a  discharge  of  the  debt  and 
thereby  stop  tbe  interest  The  case  of  Chen- 
ey V.  LIbby,  184  U.  S.  68,  10  Sup.  Ct  498,  33 
L.  Ed.  818,  relied  upoa  by  the  learned  chan- 
cellor, has  no  application  to  tbe  case  at  bar ; 
there  the  place  of  payment  was  deslgnatM 
in  the  bonds  and  the  court  properly  held 
"that  the  designation  of  tbe  place  of  payment 
of  the  bonds  imparted  a  stipulation  that  tbe 
bolder  should  have  them  at  the  bank  when 
due,  to  receive  payment  and  that  tbe  obllgom 
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would  produce  there  the  fonds  to  pay  tbem." 
Here  we  have  no  designated  place  of  payment 
either  In  the  note  or  mortgage.  We  do  not 
wish  to  be  nnderstood  as  holding  that  there 
Is  not  an  exception  to  the  foregoing  rale, 
when  the  creditor  absents  or  obscares  him- 
self.  M  that  the  debtor  cannot,  by  ordinary 
diligence,  locate  him,  but  in  the  case  at  bar 
there  Is  no  l^al  evidence  to  show  that  the 
respondent  was  sufficiently  vigilant  to  bring 
himself  withtn  the  en^tlon. 

The  chancellor  pn^perly  rendered  the  de- 
cree of  fi)redosure,  bat  erred  In  dlsallowinn 
the  complainant  Intraeet  and  In  taxing  him 
witli  the  costs;  and  the  decree  in  tbia  req>ect 
will  be  reversed,  and  the  register  Is  ordered 
to  Include  the  Intneet  and  costs  in  ascertabi- 
Ing  tlie  amount  to  be  paid  by  the  respond- 
ents, and  Is  ordered  to  aell  the  land  under 
tbe  terms  of  the  decree,  If  said  sum  including 
prtncipal,  interest  and  costs  la  not  paid  with- 
in 80  days  from  tlie  rendltloD  of  the  decree 
of  IMS  court 

Affirmed  In  part,  and  In  part  reversed  and 
rendered. 

WEAKLEY.  C.  J.,  and  TYSON  and  SIMP- 
SON, JJ^  concur. 


tilLBREATH  et  aL  v.  FARROW. 
(Supreme  Oourt  of  Alabama.    Jaly  6,  1906.) 

1.  Tbusts— Rbbultiho  TauBi— Bill  to  Bs- 

TABUSn. 

A  bUl  hy  a  wife  to  establldi  a  reaaltine 
trust  In  land  conveyed  to  her  hasbond  and  paid 
for  by  bentelf,  which  alleges  that  the  basDand 
holds  a  deed  to  the  premises  as  a  bare  trnatee 
for  the  wife,  and  that  she  paid  the  entire  pur- 
chase money,  and  has  been  in  oeaceable  itos- 
session  since  the  making  of  Che  deed,  and  that 
both  she  aiid  her  htisbaD;!  have  treated  the  land 
aa  hera,  is  insufficient  for  failing  to  aver  tbe 
facts  out  of  which  the  alleged  tmst  originated. 

[Ed.  Note. — For  cases  In  point,  see  voL  47, 
Cent  Dig.  Tniflts,  H  SSa-m.] 

2.  AraVAXi— DKOISIOHS  REVnWABIA-OBDKU 

BnTRBBD  Aim  Finn.  Decree. 

The  court  on  appeal  from  a  decree  cannot 
review  an  order  denying  a  i>etition  by  the  de- 
feated party,  made  at  a  term  aabaeqnent  to  the 
one  at  which  the  decree  was  rendered. 

Appeal  from  Chancery  Court,  Marshall 
County;  W.  H.  Simpson,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Thomas  L.  Farrow  against  Bam 
Ollbreath  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal  Af&rmed. 

This  was  a  bill  flled  by  Thomas  L.  Farrow 
against  Sam  Oilbreath,  Sallle  Gllbreatb, 
wife  of  Sam  Gllbreath,  and  G.  H.  Founds,' 
seeking  to  foreclose  certain  mortgages  exe- 
cuted by  Oilbreath  and  wife  to  complainant 
and  others  and  by  sudi  others  transfored  to 
complainant  Fonnda  answered  admitting 
the  allegations  of  the  bill.  Sallle  Oilbreath 
flled  an  answer  and  cross-bill  setting  up  that 
she  ts  a  marrliMl  woman,  tbe  wife  of  Sam 
Oilbreath,  and  that  she  was  such  at  the 


time  each  of  ttie  notes  and  mortgages  was 
given,  that  each  note  and  mortgage  set  out 
and  described  was  given  for  debts  of  Sam 
Oilbreath  and  husband  of  oomplalnant  In 
the  cross-bill,  and  the  complainant  bere  mere- 
ly signed  said  notes  and  m<vtgages  as  the 
surety  of  her  husband,  Sam  OUbreatb.  That 
Sallle  Oilbreath  owns  in  her  own  ri^t  an 
undivided  one-half  tntoest  in  and  to  a  part  of 
the  lands  described  in  tbe  original  bill,  a 
description  of  which  Is  seCont  In  tbe  cross- 
bill, and  that  she  is  in  the  peaceable  qniet 
possession  of  ilie  entire  Interest  In  said  lands 
claiming  fhem  as  her  own  and  said  lands 
c<nistltnte  her  homestead.  That  8am  OU- 
breatb tbe  husband  ot  otnnirialnant  tn  the 
crosa-blll  holds  a  deed  to  one-half  Intmst 
as  is  dunrn  by  eoi/f  ot  tbe  deed  made  an 
exhibit  to  the  crosft-bUl,  but  that  he  bolds 
the  same  as  a  bare  trustee  tbr  Sallle  Gil- 
breath,  his  wi£e;  that  she  paid  the  enUre 
purchase  money  for  the  same  and  has  been 
in  peaceable  possession  ot  the  land  alnce 
tlie  makhig  of  the  deed,  and  that  both  she 
and  Sam  Oilbreath  have  treated  the  lands 
as  hers.  Demurrers  were  interposed  and 
sustained  to  tbe  cross-bill. 

Street  &  Isbell,  for  appellantSL  John  A. 
Lusk,  for  appellee 

TYSON,  J.  The  bill  In  this  cause  was 
filed  to  fweclose  certain  mcrtgagea  made  an 
exhibit  to  It  executed  by  the  nupaat^t 
OUbreatb  conveying  cortaln  lands  deacrlbed 
In  them.  On  final  bearing  tbe  chancellor  de> 
creed  a  fweclosare  of  one  of  tbe  mortgages, 
the  last  executed,  which  secured  a  note  bear- 
ing date  February  10;  1902.  The  reqMndrat, 
Mrs.  Oilbreath,  here  contends  that  a  portbm 
of  the  land  conveyed  by  the  mor^pege  in 
equity  belonged  to  lier,  notwithstanding  tbe 
legal  title  to  It  was  In  b»  husband,  her  co- 
respondent, tbe  mortgagor.  This  contention 
is  based  upon  tiie  theory  that  her  bosband 
used  her  mimey  to  pay  for  tbe  land  datmed 
by  her  and  that  the  complainant  Is  charge- 
able with  notice  of  her  equity  growing  out 
of  tliat  fact  In  other  words,  she,  by  her 
cross-bill,  seeks  to  establish  a  resnltiDg  tnut 
in  a  certain  part  of  tbe  land  omv^red  by 
her  husband's  mortgage  to  the  complainant 
In  order  to  accomplish  this,  it  was  Incum- 
bent upon  her  not  only  to  aver  the  facts 
out  which  the  trust  originated  wttb  dis- 
tinctness and  precision,  but  to  prove  tbe 
averment  by  "clear,  full  and  ccmvinclng 
erldence".  UcGall  t.  Rogers,  77  Ala.  849: 
Shelton  v.  Anltaian,  BZ  Ala.  816,  818,  8  South. 
232.  We  have  only  to  direct  attention  to 
the  avement  of  tbe  cross-bill  to  see  Oat 
tbey  are  wholly  insuffidait,  wboi  tested  by 
the  rule  dedared  in  tbe  cases  above  cited,  to 
afford  the  rdief  songht  Furthermore,  If 
by  any  sort  of  Ocmstmctlon  its  averments 
could  be  beld  to  be  sufficient  (wbicb  they 
are  not),  they  are  not  established  by  tiiat 
degree  <^  proof  required. 

We  are  next  asked  to  review  the  order 
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of  the  chancellor  denying  the  petition  of 
the  respondent,  Bam  Gllbreatta,  made  at  a 
term  of  tiie  cmirt  hdd  subaeqnent  to  the 
one  at  vhleh  the  final  decree  waa  roidered 
foredoalnff  de  mcnrtgage.  The  matters  In- 
TolTcd  In  that  petition,  occnrrlng  as  they 
did.  after  the  final  decree  was  rendered,  as 
did  the  rnling  on  It.  are  clearly  not  reversible 
upon  appeal  from  tiiat  decree.  And  as  an 
examination  of  the  record  does  not  disclose 
that  this  appeal  was  prosecuted  from  that 
order,  bnt  that  It  la  proeecnted  from  the 
decree  foredoalng  the  mortgage^  the  order 
la  not  before  mm  for  revision.  Chicago  Por- 
trait Co.  r.  BoM)bia;  4z  Sonth.  — .1  It  is  not 
Insisted  on  the  part  of  appeilaxit.  Bam  Oll- 
breatli,  that  an  error  was  committed  In 
the  rendition  of  the  final  decree  aa  to  him. 
Affirmed. 

WEAKLEY,  C.  J.,  and  SIMPSON  and 
▲NDBB80N,  JJ.,  concur. 


NABHVILLBjO.  A  ST.  L.  ET.  t. 
EBTTNOLDS. 

(Supreme  Conrt  of  Alabama.  April  28.  1906. 
Rehearing  Denied  Jnoe  30,  1906J 

1.  IftOLiOENOB— Pleading— CoMPLAiHT. 

In  an  action  to  recover  damages  for  alleged 
DegllgttDoe.  the  complaint  is  suffident  If  It  al- 
leges a  duty  owing  to  plaiotlS  by  defendant. 

[Ed.  Note, — For  cases  in  point,  see  vol,  87, 
Cent  Dig.  Negligence.  St  177,  178.] 

2.  Railboads  —  GaosaiNo  Aooidbht  —  Cou* 

PLAINT. 

Plaintiff  alleged  that  defendant's  servants 
ran  its  locomotive  and  cars  over  a  pabllc  highway- 
crossing  im  a  certain  day  at  a  rapid  rata  of 
speed,  and  thereby  caused  plalntlfrB  mules  to 
be  frightened,  plunge,  and  run,  so  that  plaintiff 
was  thrown  from  his  wagon  is  he  was  approach- 
ing the  crossing  within  a  few  feet  of  the  track, 
whereby  plalntiS  was  seriously  injured,  to  his 
damage,  ete.  Another  count  alleged  that  plain- 
tiff was  rifling  on  a  wagon  drawn  by  two  mules 
on  a  highway,  and  as  he  approached  the  crossing 
he  looked  and  listened  to  discover  any  danger, 
bnt  discovered  none  until  his  team  was  very 
near  the  track,  when  defendant  negligently  ran 
an  engine  and  train  at  a  rapid  rate  of  speed 
over  the  crossing,  which  caused  plaintiff's  mules 
to  iKcome  fri};htened,  and  to  run  and  plunge,  by 
which  plaintiff  was  thrown  to  the  gronnd,  and 
seriously  Injured,  etc.  Beld,  that  such  counts 
were  not  demurrable  for  inde6nitenees  of  tlie 
negligence  averred,  for  failure  to  show  bow  or 
in  what  manner  the  running  of  the  train  across 
the  public  road  at  a  high  rate  of  speed  caused 
plaintiff's  mules  to  become  frightened  and 
plunge,  or  for  failure  to  aver  uat  plaintiff 
stopped  as  well  aa  lotted  and  listened. 

3.  SaUB— PZJtAS. 

In  an  action  tbr  Injuries  to  plaintiff  by  his 
mules  becoming  frii^twed  by  defendant's  train 
as  they  approached  a  crossing,  defendant  plead- 
ed that  plaintiff  waa  guilty  of  contributory  neg- 
ligence In  approaching  the  crossing  with  the 
train  In  full  view,  which  caused  the  team  to  be- 
come frightened  and  run  awsy ;  that  the  failure 
of  defendant's  servants  to  blow  the  whistle  or 
ring  the  bell  was  not  the  proximate  cause  of  the 
injury  because  plaintiff  could  see  or  hear  the 
train  approaching  the  crosring  at  such  a  distance 
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thsrefrom  that  he  could  have  stopped  the  team 
in  a  place  of  safety,  and  that  defendant's  serv- 
ants were  operating  the  train  in  the  usual  and 
customary  manner  among  well-regulated  and 
well-equipped  railroads,  and  that  plaintiff  was 
approaching  the  crossing  with  no  intention  of 
crossing  over  the  tracA,  and  that  the  blowing 
of  the  whistle  or  ringing  of  the  bell  waa  there- 
fore unnecessary,  and  not  required  by  law. 
Beii,  that  such  pleas  were  demurrable  for  fail- 
ure to  state  facts  showing  tltat  plaintiff  was 
bound  to  stop,  look,  and  listen  when  the  mules 
were  frightened;  that  plaintiff  was  approach- 
ing the  track,  or  that  he  failed  to  use  his  senses, 
and  also  because  they  did  not  confess  and  avoid 
the  auctions  of  the  complaint,  nor  show  that 
plaintiff  could  ham  discovered  the  approach  of 
the  train  by  a  reasonable  use  of  his  senses  be- 
fore bis  team  was  frightened,  nor  that  plaintiff 
could  have  stopped  his  team  after  be  could  have 
discovered  the  approach  of  the  train  by  a  reasoo- 
able  use  of  his  senses,  nor  allege  a  state  of  facts 
casting  on  plaintiff  any  duty  to  stop  before  liis 
team  was  frightened  by  the  approach  of  the 
train. 

4.  IBxcEFnona,  Bilz.  or— AiuiWAtrca  — Re- 

ruBAL  TO  Sign— Application  to  Supbemb 
CocBrr— Statutes. 

Gen.  Laws  1903,  p.  390.  provides  that  if  a 

iudge  fail  or  refuse  to  sign  a  bill  of  exceptions, 
iS  is  guild^  of  a  bigb  misdemeanor,  and  that  the 
Supreme  Court  must  receive  such  evidence  of 
the  facta  as  may  be  deemed  by  it  satisfactory 
and  proceed  to  hear  the  cause  as  if  the  bill  bad 
been  signed  by  the  Judge,  but  tint  applica- 
tion must  be  filed  in  the  Supreme  Court  to  es- 
tablish such  a  bill  within  30  days  after  the  re- 
fusal or  failure  of  the  judge  to  sign  the  bill. 
Gen.  Laws  1803,  p.  SOS,  declares  that  if  the  judge 
dies,  resigns,  is  Impeached,  or  his  term  of  office 
expires,  or  if  for  other  good  cause  he  does  not 
sign  a  bill  of  exceptions  within  the  proper  time, 
the  bin  may  be  established  in  the  Supreme 
Court,  but  that  the  application  must  be  filed  on 
or  before  ttie  next  call  of  the'  division  of  said 
court  of  the  causes  of  the  county  in  which  the 
case  was  tried  after  the  death,  etc.,  and  In  no 
case  can  sucb  application  be  filed  after  a  year 
from  the  rendition  of  the  judgment  or  decree. 
Held,  that  where  a  judnnent  was  rendered  Feb- 
ruary 9,  1904,  and  on  March  4th,  defendant  was 
given  60  days  in  which  to  prepare  and  tender  a 
bill  of  exceptions,  and  an  additional  10  days 
was  allowed  on  April  30th,  and  the  bill  waa 
signed  May  2d,  after  which  the  act  creating  the 
court  was  declared  unconstitutional,  tbe  es- 
tablishment of  the  bill  by  tlie  Supreme  Court 
was  within  the  first  act.  and  conld  not  therefore 
be  performed  after  the  time  specified  therein. 

Appeal  from  Glrcalt  Court,  Hadlaon  Coun- 
ty ;  Fanl  Speake,  Judge. 

"Not  officially  reported." 

Action  by  Robert  F.  Reynolds  against  the 
Nasbrllle,  Chattanooga  ft  St  Louis  Railway. 
From  a  Jo^pnent  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

TtdB  Is  an  action  of  damages  appellee 
against  appellant  Connt  1  of  tbe  complaint 
is  aa  follows:  Plaintiff  clahna  of  the  de- 
fendant $1,999  as  damages  for  that  on  and 
prior  to  the  20th  day  of  November,  1901,  the 
defendant  waa  operating  a  railroad  ^tending 
from  the  dty  of  Hnntavllle.  In  a  northerly 
direction  through  aald  Madison  county  Into 
the  state  of  Tennessee,  and  by  Its  agenta  or 
servants  ran  locomotive  engines  and  cam  by 
flteam  power  over  and  along  aald  road :  that 
the  track  of  said  railroad  crossed  a  public 
road  in  Madison  coon^  known  aa  the  "Me- 
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ridlanTlIle  Pike**  at  ft  place  near  a  store 
known  as  "Eell/a  BtoreT;  tbat  on  eaid  SStb 
day  of  Norember,  1901,  plaintiff  was  riding 
In  his  waetm  drawn  by  two  mnlea  on  said 
public  road  going  In  a  nortbwly  direction, 
and  wbrai  be  bad  driven  >ald  wagon  on  aald 
road  wltiiln  a  few  feet  of  aald  railroad  track 
on  said  public  road,  the  defendant,  by  its 
agents  or  aerranta,  negllgoitly  ran  a  train 
of  cars  at  a  rapid  rate  of  speed  on  Its  said 
track  acroas  said  public  road,  and  thereby 
caused  aald  mulea  to  be  frl^toied,  and 
plunge,  or  run  ao  tbat  plaintiff  waa  tbrown 
ftom  Mid  wagon  to  tbe  ground,  wherdiy  he 
was  caused  serious  bodily  Injury  and  pain, 
and  plaintiff's  said  wagon  was  bnrtten  and  In- 
jured, and  tbe  hameaa  attached  to  aald  mulea 
was  Injured  and  broken,  all  to  ptalntUTs 
damage  In  tiw  sum  of  $1,990.  Oonnt  4.  Tbe 
plaintiff  chdma  of  the  defendant  the  further 
aum  of  $1,890  aa  damagea,  for  that  on  and 
prior  to  the  28th  day  of  November,  1901,  de- 
(ei^ant  waa  opwaUng  a  railroad  as  afore- 
said, and  propelled  engines  and  cars  steam 
power  over  and  along  said  railroad,  the 
track  of  which  railroad  crossed  aald  pi^Uc 
road  at  the  place  afereaatd,  that  on  the  20th 
day  of  November,  1901,  plaintiff  was  riding 
on  bis  wagon  drawn  by  two  mules  on  said 
MerldlBDTille  Pike,  going  in  a  nortbtirly  di- 
rection, and  as  he  approached  tbe  place  on 
aald  public  road  where  said  railroad  track 
crosses  be  duly  looked  and  listened  to  dlscoT- 
er  any  danger,  but  discovered  no  danger  In 
making  the  crossing  until  bis  team  was  very 
near  to  the  railroad  track,  when  said  de- 
fendant negligently  ran  an  engine  and  train 
of  cars  at  a  rapid  rate  of  speed  across  said 
public  road,  and  thereby  caused  said  mules 
to  become  frightened  and  to  nm  or  plunge  so 
tbat  plaintiff  was  thrown  from  said  wagon 
to  tbe  ground.  He  was  caused  serious  bodily 
Injury  and  pain  and  maital  distress,  and 
plaintiff's  said  wagon  was  broken  and  in- 
jured to  his  loss  In  the  sum  of  $50,  and  his 
harness  was  broken  and  Injured  to  his  loss 
In  the  sum  of  $30,  and  plaintiff  was  put  to 
divers  expenses  and  trouble,  all  to  plalntUTs 
damage  In  tbe  snm  of  $1,990. 

Tbe  defendant  Interposed  demurrers  to 
these  counts  as  follows:  (1)  Said  counts  are 
vague  and  indefinite  aa  to  the  negligence 
averred  therein.  In  that  they  fall  to  set  out 
In  what  the  negligence  consists.  (2)  Because 
said  counts  fall  to  state  the  cause  of  action 
against  this  defendant  In  this,  tbat  said 
count  falls  to  show  how  or  In  what  manner 
the  running  of  the  train  of  cars  across  the 
public  road  at  a  rapid  rate  of  speed  caused 
the  plaintiff's  mnles  to  frighten  and  plonge, 
(3)  The  defendant  demurs  to  tbe  fourth  count 
of  the  complaint  becanse  said  count  falls  to 
aver  that  the  plaintiff  stopped  as  well  as 
looked  and  listened.  These  demurrers  being 
overruled,  the  defendant  filed  the  plea  of  tbe 
general  Issue,  and  the  following  special  pleas. 
<4)  That  tbe  plaintiff  was  himself  guilty  of 


n^Ugeaoe  which  proximately  oontribixted  to 
hla  Injury,  In  this;  that  tbe  plaintUC  at  the 
time  of  tbe  Injury  waa  aroroarhing  tbe  rail- 
road crossing  for  the  purpose  of  croaring. 
which  croaring  waa  mil  known  to  Um ;  tliat 
the  train  waa  in  foil  view;  that  If  "he  had 
uaed  hla  aenaea,  he  oonld  not  have  failed  to 
see  It;  and  notwithstanding  thia,  lie  drove 
his  team  near  to  the  croasiiiK  and  Uie  ap- 
proadilng  train  which  caused  Ida  team  to 
fMghten  and  run  away,  wtddi  waa  the  catne 
of  the  alleged  Injury  to  tbe  plaintiff.  *  *  • 
a2)  That  tbe  failure  to  bkiw  the  wblatle  or 
ring  tbe  bell  1^  the  dtfeodanfa  employfia  as 
averred  in  the  cmnplaJnt  was  not  the  proxi- 
mate cauae  of  the  iidiny  to  tbe  plaintiff,  be- 
cauae  aa  the  plaintiff  i^roadied  ttw  cnns- 
Ing,  he  could  see  or  bear  tiie  train  approach- 
ing at  sndi  distance  theKfrom  where  be 
could  have  sti^ped  hla  team  In  a  place  of 
safety,  and  he  waa  tbsntij  tUbroughly  warn- 
ed of  tiie  approach  of  the  train  aa  If  the  bdl 
were  rung  or  the  whistle  eonnded.  But  tin 
plaintiff  failed  to  atop  his  team,  and  drove 
within  auch  cloee  proximity  to  the  railroad 
crossing  as  to  cause  bis  team  to  beefnae 
frightened.  *  *  •  (14)  That  the  defend- 
ant's servanto  were  operating  tlie  train  at 
the  time  of  the  allied  injury  In  tbe  usual 
and  customary  manner  among  well-regulated 
and  well-equipped  railways,  and  that  tbe 
plaintiff  was  approaching  or  coming  In  tbe  di- 
rection of  the  crossing  of  tbe  public  road  azid 
the  railway  track  with  no  Intention  of  croos- 
Ing  over  said  track,  and  the  blowing  of  tbe 
whistle  or  rln^ng  of  the  bell  waa  unneces- 
sary, and  not  required  by  law. 

The  plaintiff  Interposed  tbe  following  de- 
murrers to  plea  4 :  It  does  not  allege  a  state 
of  facts  casting  upon  plaintiff  tbe  duties  to 
stop,  look,  and  listen.  It  does  not  allege  that 
plaintiff  went  upon  the  track  of  defendant's 
railway.  It  falls  to  allege  that  plaintiff  waa 
at  a  point  in  the  road  where  he  was  required 
to  stop,  look,  or  listen  when  the  mnlea  were 
frightened.  It  does  not  show  that  plaintiff 
was  approaching  the  track.  It  does  not  sborv 
tbat  plaintiff  Called  to  use  his  senses.  To  pleas 
12  and  14,  said  pleas  do  not  confess  and 
avoid  the  allegations  of  the  complaint.  They 
put  In  Issue  no  allegation  of  tbe  complaint 
They  contain  matter  embraced  by  tbe 
plea  of  the  general  issue  They  do  not  show 
that  plaintiff  could  have  discovered  the 
proach  of  tbe  train  by  a  reasonable  use  ct 
his  senses  before  bis  team  waa  frightened  by 
the  approaching  train.  They  do  not  all^ 
or  show  that  plaintiff  was  attempting  to  cross 
the  trat^,  ot  was  approaching  It  for  tbe  pur- 
pose of  crossing  It  It  does  not  show  that 
plaintiff  could  have  stopped  bis  team  after  be 
could  have  discovered  the  approach  of  tbe 
train  by  a  reasonable  use  of  his  senses.  'Tbej 
do  not  allege  a  state  of  facto  casting  upon 
plaintiff  any  duty  to  stop  before  hla  team 
was  frightened  by  the  approach  of  the  train. 
The  Jni^^Mit  appears  to  have  been  rendo^ 
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€d  on  the  Oth  day  of  Febroary*  1904.  On 
March  4, 1904,  aB  shown  by  the  judgment,  the 
defendant  was  glren  60  days  In  which  to 
prepare  and  tender  a  bill  of  exceptions.  On 
April  Both,  10  additional  days  were  allowed. 
The  bill  of  exceptions  was  signed  on  the  2d 
day  of  May,  1004.  After  the  signing  of  the 
hill,  the  act  creating  the  Sixteenth  Clrcnitof 
which  Judge  Panl  Speake  was  judge  was  de- 
clared nncoDstitntional,  and  application  is 
made  to  this  court  to  establish  the  bill  of 
-«xceptlonB. 

Oscar  B.  Hni|dl^»  for  appellant,  Walker 
■4b  SpraggliiB,  tor  appellee. 

ANDERSON.  J.  "In  an  action  to  recorer 
•damages  for  alleged  negligence,  the  com- 
■plaint  Is  sufficient  if  It  allies  a  duty  owing 
4he  plaintiff  by  defendant"  L.  &  N.  R.  R. 
T.  Maybary  Lomber  Co.,  125  Ala.  237,  28 
^Dth.  438,  60  li.  B.  A.  620.  Without  deter- 
-mlniDg  the  sufflciency  of  cotmts  1  and  4,  they 
were  not  subject  to  the  grounds  of  deuiur- 
■rers  assigned.  Plea  4  as  amended  and  12 
^d  14,  were  subject  to  the  demurrer  Inter- 
posed, and  the  ruling  of  the  trial  court  there- 
in was  free  from  en^r.  The  act  of  1903 
<Gen.  Laws  1908,  page  396)  as  to  the  estab- 
lishment of  bills  of  exceptions,  applies  to  this 
case  and  the  facts  do  not  bring  It  wltbln  the 
-Inflnence  of  the  Act  on  page  398.  The  mo- 
tion to  establish  the  bill  of  exceptions  was, 
therefor^  not  made  In  time. 

The  judgment  of  the  circuit  court  is  af- 
Armed. 

All  the  Justices  concur. 


-HOBBS  T.  LONG  DISTANCE!  TELKPHONB 
ft  TELE6BAPH  CO. 

XSopreme  Court  of  Alabama.    June  5,  lOOa 
Behearizc  Denied  July  6,  1906.) 

1.  Bhinbitt  Dohain— TTbb  of  Highwat  tob 

Thj^honb  Line. 

A  telephone  line  along  the  margin  of  a 
'bighway  la  not  an  additional  bard«i,  entitling 
"the  abutting  owner  to  cfnapmsation. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  18, 
<!ent  Tng.  Eminent  Domain.  |  312.} 

"2.  iNJUNcnon  —  Tttbisdiotioii  —  Behedt  at 
Law. 

Even  if  the  abutting  owner  on  a  highway 
ia  entitled  to  compensatioo  for  the  cutting  of 
'treea  thereon  in  the  construction  of  a  telephone 
line,  his  remedy  at  law  is  adequate,  and  be  is 
■not  entitled  to  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
-Cent  Dig.  Injunction,  S  16.] 

Tyson  and  DensoD,  JJ..  dissenting. 

Appeal  from  Chancery  Court  Limestone 
-Oounty;  W.  H.  Simpson,  Chancellor. 

"To  be  offldally  reported." 

Suit  by  T.  M.  Hobbs  against  the  Long 
distance  Telephone  ft  Telegraph  Company. 
From  an  adrerse  decree,  complainant  ap- 
peals Affirmed. 

W.  B.  Walker,  James  E.  Horton,  Jr.,  and 
H.  a  Thach,  for  appellant.  Brie  Pettus,  M. 
K.  Clements,  and  E.  W.  Qodbey,  for  appellee. 


SIMPSON,  J.  This  was  a  bill  llled  In  the 
chancery  court  by  appellant  (complBlDaut) 
against  appellee  (defendant)  alleging  that  de- 
fendant was  engaged  In  the  construction  of  a 
telephone  line  across  certain  lands  owned  by 
complainant,  and  seeking  to  enjoin  further 
work  on  the  same  until  i}aymeQt  should  be 
made  to  the  complainant,  as  compensation 
for  damages  to  said  lands.  The  defendant 
filed  an  answer  denying  the  allegations  of 
the  bill,  but  alleging  that  it  was  engaged  In 
constructing  said  line  along  the  margin  of  a 
public  road  which  runa  through  complainant's 
land,  making  as  an  exhibit  a  map  which 
shows  the  location  of  said  line,  showing  that 
six  trees  on  the  line  and  a  little  underbrush 
will  be  cut,  which.  It  is  alleged,  are  practical- 
ly of  no  value,  and  alleging  that  when  cut 
the  same  will  be  left  on  the  land  for  com- 
plainant Demurrers  were  also  filed  to  the 
bill  and  a  motion  to  dismiss  for  want  of 
equity.  A  preliminary  injunction  was  grant- . 
ed,  and  sutwequently  the  chancellor  overruled 
the  demurrers,  and  motion  to  dismiss  the  bill, 
and  dissolved  the  Injunction,  and  It  is  from 
this  decree  that  the  appeal  Is  taken  by  the 
complainant  A  cross-appeal  is  takeu  by  the 
defendant  but  subsequently  dismissed  by  the 
cross-appellant  so  that  the  only  question 
raised  Is  the  correctness  of  the  chancellor^ 
decree  in  dissolving  the  injunction. 

While,  in  the  formative  period  of  our  sys- 
tem of  laws,  the  courts  were  partly  judicial 
and  partly  quasi  legislative,  meeting  each 
case  on  its  own  merits,  and  thus  building  up 
the  customs  which  became  the  law;  yet  the 
principles  of  the  law  came  to  us  in  their 
entirety,  and,  under  our  written  constitutiona, 
it  is  a  cardinal  principle  that  the  judicial 
and  legislative  departments  shall  be  entirely 
separate.  Nevertheless,  It  has  been  true  that, 
in  this  wonderful  age  of  Inventions,  the 
burden  rests  upon  the  courts  continually  of 
applying  the  principles  of  the  law  to  situa- 
tions and  complications  of  human  affairs 
hitherto  undreamed  of,  and  It  sometimes  be- 
comes a  matter  of  great  difficulty  to  de- 
termine just  how  to  preserve  those  principles 
and  yet  meet  the  demands  of  justice.  Since 
the  days  of  the  Ccesars.  public  highways 
hare  received  the  careful  attention  of  all 
governments,  not  only  for  the  purpose  of  pro- 
vidlug  ways  by  which  armies  could  be  moved 
and  the  people  travel,  but  for  the  purpose  of 
opening  up  avenues  of  communication  by 
which  reports  could  be  speedily  brought  to 
the  capital,  and  the  Interchange  of  commerce 
promoted.  The  laws  of  Congress  have  pro- 
vided for  post  roads,  etc.,  before  the  telephone 
was  known,  provided  for  the  same  privileges 
for  telegraph  companies,  as  were  given  to 
railways  in  using  the  public  lands,  and,  in 
later  days,  It  has  developed  the  exceedingly 
valuable  system  of  "post  routes"  and  free 
mall  delivery  along  the  public  roads  of  the 
country,  so  that  not  the  least  Important  func- 
tion of  the  public  roads  of  the  country  Is  the 
transmission  of  messages  from  place  to 
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place.  The  rights  of  the  abatting  owners, 
and  tbo  question  as  to  what  Is  or  1>  not  an 
addltlMial  serrltode,  have  furnished  material 
for  a  vast  number  of  conflicting  dedalons, 
M  nnmwons  and  so  ccmfllcting  that  it  wonld 
extend  an  opinion  b^ond  all  reasonable 
limits,  to  attempt  an  analysis  of  than,  yet  a 
careful  examination  of  them  will  show  a 
gradual  derekqmient  of  the  principles  of 
the  law.  In  order  to  accommodate  than  to 
the  progress  of  events  and  the  onward  march 
of  ciTlllEatlon. 

Thus,  even  In  as  late  and  excellait  a  worit 
as  that  of  Judge  Dillon  on  Municipal  Corpora- 
tlon,  the  rights  of  surface  railways  on  the 
streets,  and  the  question  as  to  whether  they 
constitute  an  additional  burden,  are  spcricen 
of  as  unsolTed  problems.  And  in  a  note  tlie 
wise  words  of  Chief  Justice  Hale  are  quoted. 
In  which  he  advisee  patience  In  solTing  these 
' questions,  and  says:  "Time  is  the  wisest 
thiDg  under  hearrai.  •  •  •  It  dtscoverfl 
such  varieties  of  emergencies  and  cases,  and 
snch  Inconvenloicles  In  things  that  no  man 
would  otherwise  tiave  Imagined,"  and  the 
author  of  the  note  goes  on  to  remark,  among 
other  things,  that  "good  fruit  in  the  law,  as 
In  tlie  natural  world.  Is  the  product  alone  of 
patient  cultivation."  In  a  second  note  the 
then  recent  case  of  Taggert  v.  Newport  St 
Ey.  Co.  (R.  I.)  10  Atl.  326,  78  L.  R.  A.  206,  Is 
quoted,  to  the  effect  that  an  electric  street 
railway,  with  Its  poles  and  wires,  was  not 
an  additional  servitude.  2  Dillon  on  Munl& 
Corp.  8  784c,  and  notes. 

On  this  subject,  a  recent  writer  states  tliat 
the  Jndgmoit  of  "snbstantially  all  of  the 
courts  of  last  resort  In  the  United  States," 
except  New  York,  Is  that  the  "ordinary  elec 
trie  street  railway  with  trolly  wire,"  etc. 
Is  not  an  additional  burden  on  a  street  Nel- 
11s  on  Surface  Railroads,  pp.  134,  135;  Elliott 
on  Roads  &  Streets  (2d  Ed.)  pp.  764,  757. 
tl  698,  699. 

The  progress  of  thought  on  this  subject 
is  succinctly  stated  in  Joyce  on  Electric  Law, 
S  341;  Keasly  on  Electric  Wires,  H  124,  145, 
conclusion  on  p.  178. 

So,  on  the  subject  of  erection  of  poles  for 
electric  lighting,  on  streets,  after  some  con- 
trary decisions,  the  evident  necessity  is  so 
great  that  It  has  come  to  be  generally  under- 
stood that  it  Is  not  an  additional  burden, 
though  there  still  remains,  In  tbb  decisions 
and  text-writers,  the  Impression  that  it  Is 
saved  by  the  fact  that  the  light  companies 
generally  light  the  streete  as  well  as  private 
dwellings,  and,  now,  a  recent  text-writer 
says :  "The  distinction,  tiowever.  Is  not  made 
with  respect  to  pipes  for  lighting  by  gas. 
It  seems  to  be  now  conceded  that  city  streets 
may  be  used  for  gas  pipes,  without  compensa- 
tion to  abutting  owners,  whether  it  be  for 
the  purpose  of  supplying  private  houses,  or 
for  the  purpose  of  lighting  the  streete  and 
public  places.  The  pipes  used  for  both  pur- 
poses are  generally  tiie  same;  the  purpose  Is, 


In  a  nnse,  necessarx  and  genertl,  nid.  tb* 
streets  aie  the  most  eonvoilait,  If  not  th« 
<Kily  means  of  ftcoess.  *  *  *  The  same  coa- 
dltlons  apply  to  the  electric  light   •    •  • 
If  the  purpose  is  a  public  porpose  for  wblch 
the  streets  may  be  used,  It  would  seem  that 
ccmipensaUou  conld  not  be  properly  required 
tor  tlie  mere  occupation  of  the  eoU  1^  a 
pole  any  more  than  by  a  gas  plpa**  Keasly 
on  Blectrie  Wires.  1 112,  p.  189l  Otber  writ- 
ers have  also  called  attention  to  the  fact  tlxat 
the  streete  are  constantiy  used  for  lire  plasB^ 
fire  alarm  steUons,  and  ottier  things  neoe^ 
eary  for  the  protection  and  good  order  of  the 
city;  yet  no  court  would,  for  a  moment  en- 
tertain the  idea  that  they  are  an  additional 
burden,  for  which  the  abutter  could,  claim 
compensation.    The  last-named  writer,  we 
think,  euggeste  the  practical  solution  of  these 
matters,  when  he  says:  "It  does  not  follow 
that  tiie  landowner  Is  without  redress.  If 
poles  be  put  up  so  as  to  interfere  with  his 
access,  or  even  as  to  l>e  inconvenient  or  nu- 
slgbtiy,  or  If  wires  be  hung  so  as  to  be 
dangerous,  or  so  as  to  prevent  ready  access 
in  case  of  flre."    Keas^  on  Blec.  Wires,  p. 
139,  I  lis.    "It  might  tend  to  a  reconcilia- 
tion of  the  cases  and  the  adoption  of  a  uni- 
form rule,  if  the  question  of  new  burden  were 
left  on  one  side,  and  the  attention  were 
directed  to  the  practical  question  whether 
or  not  the  rlghte  and  privileges  of  the  abut- 
ting owner    •    •    •    were  affected."  Id. 
p.  177,  I  146.   "When  the  property  is  taken 
for  a  public  road  or  street,  althongb  technic- 
ally the  fee  remains  In  the  abutting  owner, 
yet  he  cannot  Interfere  with  the  surface,  and 
It  wonld  seem  tliat,  practically  an  additional 
burden,  such  as  would  Justify  an  action  on 
his  part,  should  be  something  wblch  either 
Interfered  with  or  made  Inconvenleut  his  en- 
joyment of  what  remained  to  him  In  the 
land.   As  to  obstructing  the  road,  that  would 
be  a  matter  In  which  he  had  no  greater  right 
than  the  public  generally,  but  If  the  new 
use  Impaired  his  proper  use  of  his  own  prop- 
erty, In  any  manner,  then.  If  it  could  be  said 
to  t>e  a  use  not  Indnded  within  the  original 
grant,  It  would  he  a  matter  for  which  be 
would  be  entitled  to  compouation.*'    Id.  p. 
163.  §  124. 

Judge  Elliott  says  that  "the  owner  wbo 
dedicates  ground  for  a  street  creates  an  ease- 
ment extensive  enough  to  permit  the  city  to 
make  any  legitimate  public  use  of  It  whlcb 
does  not  Impair  the  right  of  passage  or  the 
right  of  ingress  and  egress  to  and  from  tlie 
adjoining  property."  BUtott  on  Roads  ft 
Streete  (2d  Ed.)  p.  417.  |  407. 

The  New  Jersey  court  of  chancery  declares 
that  "his  right  [the  abutter  on  a  public  high- 
way wbo  holds  the  fee  therein]  Is  snbordl- 
nate  to  that  of  the  public  and  so  InsIgniflcaDt 
when  contrasted  with  that  of  the  public,  tiiat 
It  has  been  declared  to  be  practically  wltlunt 
the  least  beneficial  Interest;"  also  {quoting 
from  Justi(»  D^ue  of  New  Zork  Court  of 
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Errors  and  Appeals)  "witb  respect  to  lands 
over  which  streets  hare  been  laid,  the  owner- 
Bblp,  for  all  satotantla]  purposes  is  In  the 
public  Nothing  remains  In  the  original  pro- 
prietor bat  the  naked  fee,  which  on  the  as- 
sertion of  the  public  right  is  divested  of  all 
beneficial  Interest"  Halsey  t.  Railway  Co., 
20  Atl.  860. 

Courts  are  not  organized  to  decide  academic 
qaestlona,  but  to  decide  upon  practical  rights 
of  the  people,  and  remedy  their  real  wrongs. 
It  is  in  accordance  with  these  prlndples  that 
the  courts  have  held  that  a  steam  railroad 
Is  an  additional  burden,  because  It  rendera  the 
property  of  the  abutting  owner  less  habit- 
able; while,  as  shown,  the  evident  trend  la 
to  bold  that  electric  lines  are  not.  As  said 
by  the  Supreme  Court  of  Michigan:  "When 
they  do  not  interfere  with  the  owner's  ac- 
cess to  and  use  of  his  land,  we  see  no  reason 
why  they  should  be  held  to  constltnte  an  ad- 
ditional servitude."  Joyce  on  Blec.  Law,  8 
336;  Detroit  City  Ry.  Co.  t.  Mills,  8S  Mich. 
634,  48  N.  W.  lOOT. 

We  have  Indulged  in  these  general  remarks, 
because,  as  Mr.  Cook  says,  on  the  subject  of 
telegraph  and  telephone  companies:  "The 
decisions  are  In  Irreconcilable  conflict"  3 
Cook  on  Corp.  (4th  Ed.)  {  033.  And  Mr. 
Eeasly  says:  "It  is  not  yet  safe  to  predict 
which  of  the  two  views  will  finally  prevail." 
Joyce  on  Blec  Law,  8  306. 

Without  referring  to  the  cases,  which  will 
be  found  collated  on  both  sides  In  the  Tennes- 
see case,  to  which  we  shall  hereafter  refer, 
our  conclusion  Is  that  the  public  roads,  when 
dedicated,  were  dedicated,  not  merely  for 
travel  on  foot  or  on  animals  or  In  vehicles, 
but  for  locomotioa  by  any  means  that  should 
be  afterwards  discovered,  and  for  commun- 
ication between  the  citizens  of  the  country, 
by  carriers,  on  foot,  or  riding,  or  by  any  other 
means  that  might  be  found  suitable  and 
best    The  malls  could  be  sent  over  them  in 
any  way  that  was  found  most  expeditious. 
If  It  had  been  found  advisable  to  send  the 
mails  in  metal  boxes  swung  on  wires  far 
above  the  heads  of  the  people,  in  place  of 
Jn  stages  and  by  carriers,  no  one  would  have 
supposed  it  was  an  additional  burden  upon 
the  abutting  owner.   So,  If  it  Is  found  better 
to  string  wires  high  above  the  roads  and  con- 
vey messages  by  that  mysterious  something 
which  Is  In  the  atmosphere  and  which  seems 
to  be  as  exhaustlesa  as  the  bounties  of  Provi- 
dence, It  Is  accomplishing  one  of  the  great 
purposes  for  which  public  roads  are  dedicat- 
ed.   Some  of  the  cases  have  drawn  a  dis- 
tinction between  urban  and  suburban  roads, 
but  In  regard  to  wires  and  posts  there  would 
be  more  reason  for  declaring  them  burden* 
some  in  a  city  (where  they  accumulate  in 
Buoh  numbers  as  to  Interfere  with  the  opera- 
tion of  engines  In  extinguishing  fires)  than 
in  tUe  country  where  there  are  but  few  and  far 
away  from  houses.   It  has  been  said  that 
"It  is  hard  to  distinguish  between  a  rural 
and  an  urban  street,  and  that  the  nature  of 
A  Street  cbangea  Insensibly  firom  the  former 


to  the  latter,  and  a  rule  of  property  which 
depends  on  such  a  shifting  and  Indefinite 
distinction  Is  not  likely  to  prove  satisfactory." 
Keasly  on  Elec.  Wires,  8  103. 

We  may  add  that  the  uses  of  the  telephone 
are  as  important  In  the  cotmtry  as  in  the 
city,  and  it  does  not  take  a  prophet's  ken  to 
see  that  In  the  near  future  they  are  to  per- 
form an  Important  part  in  bringing  the  rural 
districts  within  the  beneficial  enjoyment  of 
city  Improvements.  The  argument  of  Jus- 
tice Devens  of  the  Massachusetts  Supreme 
Court  Is  satisfactory  to  us  on  this  general 
subject  aud  we  think  that  the  qualification 
which  we  make,  that  if  the  abutting  owner 
shows  that  there  will  be  actdal  and  substan- 
tial Injury  to  his  property,  he  Is  entitled  to 
compensation,  meets  the  objections  made  In 
the  dlBSOittng  opinion.  Pierce  v.  Drew,  136 
Mass.  75,  49  Am.  Rep.  7. 

This  matter  of  the  rights  of  abutting  own- 
ers has  been  recently  considered  by  the  Su- 
preme Court  of  Tennessee  In  an  opinion,  a 
certified  transcript  of  which  Is  furnished  us, 
and  that  court,  after  giving  long  lists  of  the 
cases  on  each  side  of  the  controversy,  tabes 
the  ground  that  one  Important  function  of 
the  streets  and  roads  of  the  country  is  to 
furnish  means  of  communication,  and  that 
the  telephone  is  only  a  new  and  very  im- 
portant invention  for  accomplishing  that  end, 
and  does  not  constltnte  an  additional  bur- 
den. S.  J.  A.  Frazler  and  Wife  v.  Elast  Tenn. 
Telephone  Co.  (Supreme  Court  of  Tenn.  Sep- 
tember Term,  1905)  90  S.  W.  620. 

Coming  to  the  question  of  Injunctive  re- 
lief: It  will  be  borne  in  mind  that  the  right 
Is  granted  by  statute  to  telegraph  and  tele- 
phone companies  to  construct  their  Hues 
"along  the  margin  of  the  public  hlghwaya." 
Code  1896.  8  2490. 

This  right  Is  said  to  "depend  either  on 
whether  such  line  constitutes  an  additional 
servitude  entitling  him  to  compensation 
(which  we  have  held  it  does  not)  or  whether 
his  right  of  Ingress  or  egress  have  been  Im- 
paired, or  whether,  in  some  other  way,  he 
has  been  Injured  In  bis  property  or  rights. 
•  •  •  Nor  will  an  Injunction  be  granted 
wiiere  the  Injuries  are  merely  consequential, 
since  a  court  of  law  Is  the  proper  tribunal 
In  such  a  case."   Joyce  on  Elec.  Law,  8  1022. 

The  Court  of  Errors  &  Appeals  of  New 
Jersey  says :  "It  Is  Impossible  to  emphasize 
too  strongly  the  rule  so  often  enforced  in 
this  court,  that  a  preliminary  injunction  will 
not  be  allowed  where  either  the  complain- 
ant's right,  which  he  seeks  to  have  protected. 
In  limine  by  an  Interlocutory  Injunction,  is  In 
doubt  or  where  the  Injury  which  may  re- 
sult from  the  Invasion  of  tbat  right  is  not 
Irreparable."  Halsey  v.  By.  Co.  (N.  J.  Cb.) 
20  Atl.  8G1;  Hagerty  v.  Lee,  45  N.  J.  Eq. 
255-256,  17  Atl.  820. 

Our  own  court  has  expressed  Itself  very 
strongly  as  to  the  absolute  right  of  the  state 
to  control  and  use  the  public  thoroughfares 
for  all  public  purposes,  and  against  the  right 
to  eojoin  a  inibllc  improvement  authorized 
Digilized  by  LjOOg  IC 
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thereon.  Perry  t.  N.  O.  M.  ft  a  RB.,  SS 
Ala.  418,  28  Am.  Rep.  740 ;  Western  R7.  of 
Ala.  T.  A.  O.  8.  Uy.,  96  Ala.  272,  281,  11 
SODtlu  483,  17  U  R.  A.  474 

In  a  more  recent  case,  It  baa  declared  the 
abeolote  right  of  a  mnnldpal  corporation  to 
antborUe  a  telephone  company,  Id  stringing 
Its  wires,  to  cat  trees  on  the  sidewalk,  with- 
out liability  to  the  abnttlng  owner.  South- 
ern Bell  Tel.  Co.  T.  Francis,  109  Ala.  224, 
19  South.  1,  81  li.  B.  A.  108,  6S  Am.  St  Rep. 
030. 

In  this  case  It  Is  the  right  of  the  public 
authorities  to  cut  all  the  trees  on  the  pub- 
lic roads  or  to  authorise  them  to  be  cut, 
the  abutting  owner  being  merely  entitled  to 
the  wood  when  felled.  And,  at  any  rate, 
even  if  the  oon^lainant  has  a  right  to  com- 
pensation for  the  trees,  bis  remedy  at  law  Is 
adequate  and  complete. 

The  decree  ot  tbe  chancery  court  is  af- 
firmed. 

WEAKT.ET,  O.  J.,  and  HARALSON,  DOW- 
DELL,  and  ANDERSON,  JJ.*  concur. 

TT80N,  J.  I  cannot  ctmcor  in  tbe  view 
expressed  by  my  brothers.  I  prefer  to  fol- 
low tbe  lead  of  tbe  great  weight  of  antborlty 
holding  that  poles  and  wires  of  a  tel^hone 
company  erected  along  a  public  country  high- 
way ii  an  additional  servitude  uiion  tbe  fee 
for  which  the  owner  most  be  compensated. 
I  do  not  legard  It  as  ueceBsary  to  repeat  the 
reasons  ft>r  thla  holding,  since  they  are  ably, 
and  In  my  opinion,  unanswerably  stated  In 
the  cases  npon  wblcb  I  rely.  These  cases 
may  be  fbund  collated  In  note  on  pages  721, 
and  722  of  24  Lb  B.  A. ;  note  on  pages  261- 
26S  of  106  Am.  St  Rep.  See,  also,  Elliott 
on  Streets,  H  897,  400,  et  seq.:  2  Dillon  on 
Mnnl.  Oorp.  |  698a.  We  need  not  have  any 
appr^mslon  of  depriving  people  of  the  use 
of  this  quasi  public  utility  by  this  holding. 
Indeed,  In  those  states  where  the  cases  cited 
above  maintained  this  principle,  the  tele- 
phone systems,  urban  and  suburban,  are  far 
more  extensive  than  in  this.  The  require- 
ment of  telephone  companies  to  pay  just  ccan- 
pensatton  to  the  owners  of  land  adjoining  tbe 
public  country  roads  does  not  seem  to  have 
been  an  Impediment  in  the  way  of  their  ex- 
traslve  construction  and  operation ;  but  even 
if  ■  that  requirement  is  an  Impediment,  this 
could  be  no  possible  Justification  for  depriv- 
ing the  owner  of  his  odnstitutlonBl  guaranty, 

DENSON,  J.,  concurs  In  these  views. 


HORTON  V.  LONG  DISTANCE  TBLB- 
PHONE  &  TELEGRAPH  CO. 

(Supreme  Court  of  Alabama.    Jane  7,  1906. 
Rehearing  Denied  July  6.  1906.) 

Appeal  from  Chancery  Court,  Limestone 
County;  W.  H.  Simpson,  Chancelhv. 
"Not  officially  reported." 
Suit  by  James  B.  Horttm,       against  the 


Long  Distance  Tel^hone  &  Telegraph  Ohd- 
pany;  Prom  an  adverse  decree,  eomj^aln^ 
ant  appeals.  Affirmed. 

W.  R.  Walker,  James  B.  Horton,  Jr.,  rd& 
H.  O.  Thadi,  for  appellant  ESrle  Pettna,  M. 
K.  dements,  and  B.  W.  Oodbey,  for  appellee. 

SIMPSON,  J.  Affirmed  on  the  antlioilty 
of  Hobbs  V.  IXHig  Distance  Tel^hone  & 
Telegraph  On.  (Ala.)  41  South.  lOOS. 

TTSON  and  DBNSON,  JJ„  dissent. 


RICHARDSON  v.  LONG  DISTANCE  TBLB- 
PHONE  ft  TELEGRAPH  CO. 

(Supreme  Court  of  Alabama.    June  7,  lfl06L 
Rehearing  Denied  July  6,  1906.) 

Appeal  from  Chancery  Court,  Limestone 
County;  W.  H.  Simpson,  OhanccUor. 

"Not  officially  reported." 

Suit  by  Minnie  H.  Richardson  against  the 
Long  Distance  Tel^hone  ft  Telegraph  Com- 
pany. Prom  an  adverse  decree,  complainant 
appeals.  Affirmed. 

W.  B.  Walker,  James  B.  Horton,  Jr.,  and 
H.  0.  Thach,  tor  appellant  Brie  Pettns, 
M.  K.  Clements,  and  B.  W.  Oodb^,  for  ap- 
pellee. 

ANDEBSON,  J.  Affirmed  on  the  authority 
of  Hobbs  T.  Long  Distance  Telephtue  &  Tel- 
egraph Co.  (Ala.)  41  South.  1003. 

TYSON  and  DBNSON,  JJ.,  dissent 


PBTOB  T.  LONG  DISTANGB  TBLBPHONB 
&  TELBORAPH  OO. 

(Bnprerae  Court  of  Alabama.    June  7.  1S06L. 
Rehearing  Denied  July  6,  1906.) 

Appeal  from  Chancery  Court,  Llmestsne 
County;  W.  H.  Simpson,  Chancellor. 

"Not  officially  reported." 

Suit  by  Ida  H.  Fryer  against  tbe  L<»ig  Dis- 
tance Telephone  ft  Tel^raph  Company. 
Prom  an  adverse  decree,  complainant  appeals.. 
Afflrmei). 

Thomas  a  McCIellan,  for  appellant  Brie 
Pettus,  M.  K.  Clements,  and  B.  W.  Oodber. 

for  appellee. 

SIMPSON,  J.  Affirmed  on  tbe  antborl^ 
of  Hobbs  V.  Long  IMstance  Telephone  &  Td- 
egraph  Co.  (Ala.)  41  South.  1003. 

TTSON  and  DBNSON,  JJ.,  dissent 


SOUTHERN  RT.  CO,  v.  NELSON, 
(Supreme  Court  of  Alabama.    April  3,  1906. 

On  Rehearing,  June  80,  lOOa) 
AppBAL-^tTDGicxNT— Oann  Dannira  Nkw- 

When  an  appeal  is  takoi  from  the  indc- 
ment  on  a  verdict  of  the  jury  and  tbe  bfU  of 
ezceptirais  shows  a  motion  tor  a  new  trial,  the 
overruling  of  such  motion,  and  an  exception  re- 
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served,  tbe  denial  of  the  motloo  for  a  new 
trial  maj  be  reviewed  on  appeal  from  the  jndg- 
ment  wltbont  any  formal  order  or  Judgment 
overmling  such  motion  in  the  bill  of  exceptions 
or  elsewhere. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  H  2944-2947.] 

Appeal  from  Clrcnlt  Court,  Llmeetone 
CJounty :  W.  R.  Walker,  Special  Judge. 

"To  be  officially  nsforteCL" 

Action  by  William  W.  Nelaon  against  the 
Soutbem  Railway  Company.  Prom  a  jodg- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed on  r^earlng. 

Humes  ft  Speake  and  Oooip&t  &  Foster,  for 
appellant.   GaUaban  ft  Harris,  fdr  appellee. 

DOWDSIUU  "Jr*  The  comidalnt  as  original- 
ly filed  contained  fire  ootints,  and  was  snb- 
Beqtiaitl7  amended  by  the  addition  of  two 
other  counts.  The  cause  was  submitted  to 
tba  Jury  on  the  first  connt;  the  remaining 
counts  having  been  eliminated  or  withdrawn. 
The  first  count  proceeded  upon  the  theory  of 
a  breach  of  Auty  by  the  defendant  as  a 
conimon  carrier  to  the  plaintiff  while  the  lat- 
ter was  being  transported  as  a  passrasger  on 
one  of  its  trains.  This  count  snffldently 
avers  the  relatioDshlp  of  passenger  and  car- 
rier, as  also  the  duty  owing  to  the  plaintiff 
for  the  alleged  breach  of  which  damages  are 
claimed.  In  such  case  the  relationship  of 
carrier  and  passenger  being  averred.  It  Is 
not  necessary  to  allege  that  the  servant  or 
agent  who  violated  the  dn^  Imposed  by  law 
on  the  defendant  to  Its  passenger  was  acting 
within  the  scope  of  bis  authority  at  the  time 
of  the  alleged  breach  of  duty.  Birmingham 
Railway  ft  Electric  C!o.  v.  Balrd.  ISO  Ala.  834, 
30  South.  456. 

The  demurrer  to  the  first  count  of  the 
complaint  was  properly  overruled.  The  con- 
tention of  counsel  tot  appellant  that  there 
was  no  breach  of  duty  on  the  part  of  the 
railroad  company,  for  that  the  appellee.  Nel- 
son, was  carried  safely  and  eipedltlously  be- 
tween the  termini  of  his  journey,  Is  without 
merit  The  carrier  owes  to  Its  passenger 
something  more  tban  the  duty  of  safe  and 
expeditious  carriage  to  the  passenger's  point 
of  destination.  As  was  said  In  Birmingham 
Railway  Company  v.  Batrd,  supra:  "As  to 
them  [the  passengers],  the  contract  of  car- 
riage Imposes  upon  the  carrier  the  duty,  not 
only  to  carry  safely  and  expeditiously  be- 
tween the  termini  of  the  route  embraced  In 
the  contract,  but  also  the  duty  to  conserve 
by  every  reasonable  means  their  convenience, 
comfort,  and  peace  throughout  the  journey. 
And  this  same  duty  Is,  of  course,  upon  the 
carrier's  agents.  They  are  under  the  duty 
of  protecting  each  passenger  from  avoidable 
discomfort  and  from  Insult,  from  Indignities, 
and  from  personal  violence.  And  it  is  not 
material  whence  the  disturbance  of  the  pas- 
senger's peace  and  comfort  and  personal 
securltj  and  safety  comes  or  is  threatened. 
It  may  be  from  another  passenger  or  from 


a  trespasser,  or  other  stranger,  or  from  an- 
other servant  of  the  carrier,  or  a  fortiori 
from  the  particular  servant  upon  whom  the 
duty  of  protection  peculiarly  rests.  In  all 
such  cases  the  carrier  is  liable  In  damages  to 
the  injured  passenger."  Here  the  wrong 
complained  of  was  that  the  defendant's  con- 
ductor, while  the  plaintiff  was  yet  a  pas- 
senger on  defendant's  train,  falsely  charged 
that  the  plaintiff  had  refused  to  pay  his  fare 
for  his  carriage  as  a  passenger  on  said  train, 
and  upon  arriving  at  the  point  of  plaintiffs 
destination,  viz.,  the  city  of  Huntsville,  Im- 
mediately upon  plaintiff  alighting  from  the 
car  pointed  him  out  to  police  officers  for 
the  purpose  of  having  him  arrested.  The 
relationship  of  passenger  and  carrier  Is  not 
necessarily  temdnated  1^  the  safe  transpor- 
tation of  the  passenger  to  the  carrier's  de* 
pot  or  station  at  the  desthiatlon  of  the 
passenger's  journey,  and  not  until  the  pas- 
senger has  bad  reasonable  time  after  disem- 
barking from  the  train  to  leave  the  depot 
premises  of  the  carrier.  2  Am.  ft  Eng.  Bncy^ 
Law  (let  KU.)  745.  Here  the  alleged  insnlt.- 
Indl^lly,  or  wrong  complained  of  was  per- 
petrated niKHi  the  plaintiff  by  the  defendants 
conductor  Immediately  upon  the  plaintiff 
alighting  from  the  train  at  the  defraidanfs 
station  or  depot  in  the  city  of  Huntsville. 
The  relationship  of  carrier  and  passenger 
had  not  at  this  time  been  terminated.  It  is 
alleged,  and  there  is  evidence  tending  to  sup- 
port the  auctions,  that  the  defendantfs 
conductor  accused  or  charged  the  plaintiff 
with  having  ridden  on  the  train  from  Deca- 
tur to  HontsTlIle  and  with  refusing  to  pay 
his  fare,  and  was  Instmmeatal  in  procuring 
the  arrest  of  the  plaintiff  on  said  charges. 
If  the  accusations  wwe  false,  than  there 
can  be  no  doubt  of  the  wrong  perpetrated  by 
the  defendant's  servant,  and  that  it  was 
such  an  indignity,  insult,  and  Injury  to  the 
plaintiff  as  might  fix  a  liability  on  the  de- 
fendant Birmingham  Railway  &  Electric 
Company  v.  Baird,  supra;  A,  Q.  S.  R.  R. 
Co.  V.  Tapia,  94  Ala.  232,  10  South.  236. 
There  was  evidence  which  tended  to  support 
each  and  every  allegation  in  the  first  count 
of  the  complaint;  and,  while  there  was  a 
conflict  in  the  evidence,  yet  the  weight  of  the 
evidence  in  favor  of  the  defendant  was  not 
so  great  as  to  justify  us  in  holding  that  the 
trial  court  committed  an  error  In  overruling 
the  defendant's  motion  for  a  new  trial. 

The  pleas  of  the  defendant  which  were 
stricken  from  the  file  on  the  motion  of  the 
plaintiff,  set  up  no  matters  of  defense  which 
were  not  available  under  the  plea  of  the 
general  issue.  Consequently  there  was  no 
injury  to  the  defendant  In  striking  the  pleas. 
Error  without  Injury  constitutes  no  ground 
for  reversal.  Sou.  Ry.  Co.  v.  Wilson, 
138  Ala.  610,  35  South.  561.  It  was  open 
under  the  evidence  for  the  Jury  to  find  that 
the  plaintiff's  fare  for  his  transportation 
from  Decatur  to  Huntsville  was  paid  to  and 
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accepted  1^  tte-  conductor.  It  Is  Immateral 
wbat  ttie  amoant  paid  was  If  It  was  accepted 
'b7  tbe  conductor  aa  fare  for  passage  of  tiie 
plaintlfr.  This  created  the  relationship  of 
passengw  and  carrier.  There  was,  there- 
fore, no  error  in  the  giving  of  the  charge  re- 
qaested  by  thfe  plaintiff.  A.  G.  S.  R.  B.  Oo.  v. 
Yarbrougb.  83  Ala.  241.  8  South.  447.  8  Am. 
St  Rep.  715  *v  2  Wood's  Railroad  Law.  pp. 
1038,  1039,  and  note.  If  tbe  defendant  sup- 
posed that  this  charge  bad  any  misleading 
tendency,  It  could  have  been  avoided  by  tbe 
asking  of  an  explanatory  chai^.  There  was 
no  error  in  the  refusnl  of  written  charges  8, 
14,  and  19,  requested  by  the  defendant. 

We  have  considered  the  questions  raised 
on  the  admission  and  rejection  of  evidence, 
and  we  are  unable  to  see  that  tbe  trial  court 
committed  any  error  In  Its  rulings.  It  fol- 
lows, therefore,  there  being  no  reversible  w- 
ror  in  the  record,  tbe  Judgmoit  ot  the  circalt 
court  should  be  affirmed  on  the  motion. 

On  Rehearing. 

WBAKLET,  a  J.,  and  HARALSON,  SIMP- 
SON, and  ANDERSON,  JJ.,  are  of  the  opln* 
ion  that  tbe  verdict  Is  so  contrary  to  tbe 
great  preponderance  of  tbe  evidence  and  to 
the  reasonable  and  natural  Inferences  to  be 
drawn  therefrom  that  they  are  nowlUing  to 
affirm  the  Judgmmt,  and  accordingly  hold 
that  a  new  trial  abonld  bare  been  granted. 

TYSON,  DOWDBLL.  and  DBNSON,  JJ., 
adhere  to  the  original  opinion,  and  hold  that 
tbe  motion  for  a  new  trial  waa  prqperlj  ovei^ 
ruled. 

Reversed  and  remanded. 

WEAKLEY,  0.  J.  The  appellee  has  ap- 
plied for  a  rehearing  upon  the  ground  that 
this  court  Is  without  jurisdiction  to  review 
the  action  of  the  circuit  court  in  overruling 
tbe  motion  for  a  new  trial;  and  this  con- 
tention rests  upon  the  fact  that  no  formal 
Judgment  of  the  circuit  court  overruling  the 
motion  appears  eltber  In  the  bill  of  excep- 
tions or  record  proper.  We  have  held  In 
several  cases,  where  an  appeal  purports  to  be 
taken  from  a  Judgment  granting  a  motion  for 
a  new  trial,  that  such  Judgment  must  appear 
In  the  record  proper;  otherwise  there  is 
nothing  to  support  tbe  appeal.  Where,  how- 
ever, as  in  this  case,  an  appeal  Is  taken  from 
the  Judgment  on  the  verdict  of  tbe  Jury,  and 
tbe  bill  of  exceptions  shows  a  motion  for  a 
new  trial,  tbe  overnillug  of  such  motion,  and 
an  exception  reserved  to  the  action  of  tbe 
court,  there  1b  a  Ju^ment  to  support  the 
apiieal;  and  on  the  api)eal  from  tbe  Judg- 
ment on  the  verdict  the  ruling  of  tbe  lower 
court  denying  a  new  trial  may  be  reviewed, 
without  any  formal  order  or  Judgment  In  the 
bill  of  exceptions  or  elsewliere.  Wilk  v. 
Key,  Simmons  &  Co.,  117  Ala.  285,  23  South. 
6.  Code  1S96,  f  434. 

Appllcatlott  for  rehearing  overruled.  All 
the  Justices  concur. 


HARRIS  et  al.  t.  STEPHENSON. 

(Sapreme  Court  of  Alabama.    June  14,  1906l 
Rehearmg  Denied  Jane  SO.  1006L) 

1.  JuniCXAI.  SAUS— VACATIOK  —  COU.ATEmA£ 

Attack— DiLiGENoa. 

Where  property  has  been  sold  under  a 
chancery  decree,  and  same  has  been  affirmer^. 
It  will  not  he  set  aside  in  a  collateral  proce*^ 
ing  nnleas  tbe  party  seeking  sudi  relief  aeqo:t.< 
himself  of  want  of  dillgenoe  In  leabtiiic  tht 
confirmation. 

Pid.  Note. — For  eases  In  point,  ass  toL  31, 
Cent.  Dig.  Judicial  Sales.  1 86.] 

2.  ExEounon— Saix— SnnNQ  Abidk — Ikahe- 

qUACT  OF  PBICB. 

Where  a  tiill  sought  to  set  asdde  a  sale 
of  land  under  execution  for  Inadeqaatr  ot  price, 
bat  showed  on  Its  face  that,  though  the  sale  ia- 
cluded  ail  of  the  tract,  the  most  valuable  part 
thereof  had  been  previously  sold  under  a  tmn.- 
eery  decree,  which  sale  had  been  confirmed,  and 
there  waa  nothing  In  the  bDl  to  negatiTe  the 
fact  that  the  amount  paid  at  tha  exacutku  sala 
was  less  than  the  value  of  the  land  sold,  whkb 
was  not  covered  by  the  dianoeij  sale,  tba  bi^ 
was  demarrable. 
8.  SsTOppiir-nJnniciAX.  Sale. 

While  tbe  levy  and  sale  of  property  by  a 
person  in  general  estops  him  from  denying  that 
the  other  party  has  a  leviable  interest  therein, 
sneh  doctrine  does  not  extmd  to  the  dlveatitnre 
of  rights  mdtst  previous  sales  made  under  di^ 
ferent  process. 

Appeal  from  Chancery  Court,  Morgan 
County;  W.  H.  Simpson,  Chancellor. 

'*To  be  officially  reported." 

Bill  by  Richard  L.  Stephenson  against  C 
C.  Harris  and  others.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed and  rendered. 

This  was  a  bill  filed      appellea  against 
appellants  seeking  to  have  set  aside  the 
8al9  of  certain  land  made  by  the  re^ster 
In  chancery  on  the  22d  day  of  February, 
1897,  the  sale  of  a  part  thereof  on  May  2S, 
1903,  and  the  sale  of  tbe  entire  tract  on  No- 
vonber  23, 1908,  unless  the  defendant  Harr» 
will  credit  his  said  Judgment  or  deficiency 
decreased  wltb  tbe  Just  and  fair  value  of 
said  land,  and  unless  said  credit  is  made  that 
tbe  court  will  order  all  of  said  lands  to  be 
agahi  sold  free  from  any  incumbrance  or 
clouds  cast  <m  tin  same  by  any  of  the  sales 
heretofore  made  and  for  goieral  reU^  The 
allegations  of  tbe  bill  are  that  prior  to 
February,  d897,  complainant,  St^thenson,  was 
seised  and  possessed  of  1  bouse  and  10  acres 
of  land  off  the  nort^  aid  of  tbe       E.  U. 
of  section  S6,  township  S,  range  6,  in  aiort^n 
county,  said  land  being  on  tbe  west  side 
of  tbe  Decatur  and  Danville  road;  that  on 
the  23d  day  of  February,  1897,  the  register 
of  the  chancery  court  of  Morgan  county,  pur- 
suant to  a  decree  of  the  court  rendered  oa 
the  7tb  day  of  September,  1896,  sold  1  bouu 
and  10  acres  of  hwA  lying  two  miles  south- 
west of  Decatur,  Ala.,  and  being  part  of  tbe 
nortbem  end  of  the  N.  E.  %  of  the  N.  \V. 
%  of  section  86,  township  6,  range  6.  in 
Morgan  county,  Ala.:  that  at  said  sale  C  C. 
Harris  became  the  purchaser  of  tbe  land  for 
the  ma  of         that  tbe  sale  was  r^rted 
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to  Uw  court  and  by  it  omflrmed;  tliat  nnder 
said  sale  Harris  wait  Into  poMcwIon  «f  said 
land  by  causing  tbe  tenant  of  orator  to  at- 
torn to  said  Harris,  altbongh  only  a  amall  part 
— abont  one-half  or  less — of  orator's  land  bad 
been  actoally  sold  at  said  sale;  that  on  the 
10th  day  of  April,  1897.  Harris  filed  In  this 
court  a  bill  aeektof  to  reform  the  descrip- 
tion of  tbe  land  so  aa  to  make  It  contain 
the  proper  description  of  tiie  land  Intend- 
ing to  be  sold,  bnt  that  on  tbe  2d  day  of 
Jane  this  bill  was  dismissed  ont  of  court  by 
Harris.  The  bill  allies  that  tbe  sale  In- 
cluded that  part  of  the  land  containing  the 
house  and  improvement  which  was  worth 
a  large  sum  of  mon^.  to  wit,  $700  or  $800. 
and  that  said  sale  was  for  a  grossly  in- 
adequate price  owing  In  part  to  the  defect- 
ive description,  and  which  said  Stephenson 
In  the  bill  above  referred  to  says  that,  owing 
to  the  awkwardly  expressed  descriptliHi,  and 
the  mistake  in  the  distance  In  the  town  «f 
Decatur,  and  the  fact  that  complainant  Steph- 
enson repudiates  said  sale  creates  a  cloud 
upon  S^henaon's  title  and  affects  the  market 
Talue.of  the  land,  orator  avera  that  such 
description  did  affect  the  nine  of  tbe  land. 
Tbe  bill  further  alleges  that  <m  the  28d 
day  of  March,  1008,  an  execution  was  sued 
out  upon  a  perwmal  decree  which  said  Harris 
had  obtained  In  said  diancery  court  proceed- 
ings aftw  Bald  credit  on  the  mortgage  in- 
debtedness of  the  $50  bid  by  Harris  at  the 
reglstra'B  sale,  and  under  the  said  execution 
and  on  tbe  aoth  day  of  Hay,  1003,  tba  sheriff 
Bold  the  S.  %  (tf  tbe  aforesaid  10  acres  at 
public  outcry  to  said  Harris  for  the  anm 
of  $2B;  that  said  sum  of  $25  was  a  grossly 
inadequate  price  fbr  tbe  land,  as  It  was 
Intended  to  include  all  <^  orator's  land  not 
prevlouBly  purchased  at  the  aforesaid  regis- 
ter's sale,  and  that  the  two  prices  bid  and 
paid  were  grossly  inadequate  for  tbe  property 
conveyed,  the  said  sum  being  less  than  the 
amount  of  unpaid  costs  against  the  orator  In 
the  chancoy  snlt;  that  on  August  21,  1006, 
another  execution  was  Issued  on  the  defi- 
ciency decree  and  on  September  28,  1008, 
all  lands  belonging  to  orattv  waa  eold  by 
tbe  sheriff  of  Morgan  county  at  public  out- 
cry and  bid  In  by  Harris  for  the  sum  ot  $26, 
but  iqwn  apidlcatlon  of  the  complainant  this 
sale  was  set  aside  and  held  for  naught;  oa 
the  19th  day  of  Oetobw,  1008,  another  execo> 
tion  was  sued  ont  <m  the  <teflclenc7  judgment 
levied  np<m  the  following  described  land 
Oxen  follows  a  descrlptltm  of  tbe  land)  and 
sold  It  at  public  outcry  to  a  a  Harris  for 
the  sum  of  $260;  that  at  said  sale  Harris 
read  a  written  statement  claiming  all  tbose 
parts  of  tbe  land  previously  sold  under  the 
purchases  made  1^  him  at  said  ixevlous 
sale,  altlwugh  the  Sheriff  announced  in  call- 
ing bystanders  together  that  he  waa  selling 
10  acres  of  land  and  a  valuable  house,  the 
said  Harris  claiming  a  part  of  the  S.  H 
nnder  deed  made  by  sheriff  in  April,  1903, 
and  claiming  all  that  part  sold  nnder  the 
41SO^-e4 


register's  deed  berstofort  referred  to.  The 
other  facts  sufficiently  appear  in  the  opinion. 

Oallahan  &  Harria,  for  appeUantsi  Si  W. 
Godbey,  for  appellea 

ANDBB60N,  J.  After  a  sale  of  property 
under  a  decree  of  the  chancery  court  and  a 
conflrmatlon  of  said  sale,  the  sale  will  not 
t>e  set  aside  njfoa  a  collateral  proceeding  un- 
less the  party  seeking  relief  against  said 
sale  acquita  himself  of  want  of  diligence 
in  resisting  conflrmatlon.  "When  he  wU; 
stand  acquitted  d^>ends  upon  all  the  cir- 
cumatances  of  the  particular  case.  While 
the  court  la  nnwllling  that  Ita  decree  or 
process  shall  be  employed  to  work  llleKalltr, 
Injustice,  or  oi^esslon,  and  willingly  Inter- 
venes to  rectify  a  misuse  or  abuse  of  either 
by  restoring  parties  to  the  condition  In 
in  which  they  were  b^ore  the  wrongs  oc- 
curred, it  is  only  the  diligent  they  are  active 
to  serve."  Sayre  v.  Elyton  Land  Oo.;  78 
Ala.  101;  Watson  v.  Tromble  (Neb.)  50  N.  W. 
831,  20  Am.  St  Rep.  496,  and  nota  The  bUl 
in  the  case  at  bar  does  not  aver  any  effort 
on  the  part  of  the  complainant  to  resist  the 
confirmation  of  tbe  sale  by  the  chancery  court 
or  set  up  any  snfllclent  excuse  for  the  failure 
to  do  80,  and  the  demurrer  proceeding  upon 
this  theory  should  have  been  sustained. 

The  bill  sedts  to  set  aside  the  sale  made 
under  execution  of  November  23,  1893.  be- 
cause the  price  was  inadequate,  but  shows 
upon  ita  face  that  the  amount  paid  at  said 
sale  waa  nOt  inadequate.  It  Is  true  the 
sale  included  all  of  tbe  tract,  but  the  bill 
shows  upon  Ita  face  that  the  most  valuable 
part  thereof  had  been  previously  sold,  under 
the  chancery  sale,  which  had  been  confirmed, 
and  there  is  nothing  In  the  bill  to  negative 
the  fact  that  the  amount  bid  at  the  execution 
sale  was  less  than  the  value  of  tbe  land 
sold,  which  was  not  covered  by  the  chancery 
sale.  The  demurrer  In  this  respect  should 
have  been  sustained. 

It  Is  needless  to  consider  the  validity  of 
the  sale  made  in  May,  190S,  as  It  would  be 
futile  to  order  a  resale  of  tbe  lands  then 
sold,  as  they  were  Included  in  the  sale  made 
in  November,  which  said  last  sale  the  bill 
does  not  satisfactorily  Impeach.  "There  can 
l>e  no  Injury  In  a  bill  which  seeks  to  do  a 
vain  and  useless  thing."  Gardner  v.  Knight, 
124  Ala.  278,  27  South.  298. 
'  We  do  not  think  that  the  levy  and  sale 
under  the  execution  sale  of  November,  1898, 
divested  the  appellant  Harris  of  the  right 
and  title  he  acquired  nnder  the  chancery 
sale,  upon  the  doctrine  of  estoppel.  As  a 
rule  the  levy  upon  and  sale  of  proper^  by 
a  person  estops  him  from  denying  that  tbe 
other  has  a  leviable  Intcxest  tboreln.  But 
we  do  not  understand  this  doctrine  to  eztfend 
to  a  divestiture  ct  righto  under  previous 
sales,  made  under  different  processes.  On 
the  other  hand,  a  party  could  never  increase 
or  Improve  his  title  by  purchasing  at  sub* 
seqnokt  sales,  without  relinquishing  xmder 
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a  former  parchasar,  if  nicb  contention  bo 
•onnd. 

Accordlns  to  appellee's  contoitlon  the  pur- 
chaser at  a  mortg^ff©  foreclosure  sale  coold 
not  sell  the  equity  of  redemption  of  the 
mortgagor,  or  purchase  the  same  under  an 
«ecutlon  sale,  without  annulling  bis  title 
under  the  foreclosure  sale.  Id  the  case  at 
bar  all  the  land  had  not  been  sold  under 
the  first  sale,  and  the  said  Harris  had  the 
right  to  subject  the  other  land  to  the  satis- 
faction of  his  execution,  and  the  fact  that 
It  was  levied  upon  and  sold  in  Its  raitlrety 
in  no  way  estopped  him  from  claiming  under 
the  chancery  sale  so  much  of  the  land  as 
was  thereby  conveyed  to  bim  under  said 
chancery  sale. 

The  decree  of  the  chancellor  Is  reversed, 
and  a  decree  is  here  rendered  sustaining  the 
demurrer  to  the  bill. 

Reversed  and  rendered. 

WEA.KLET.  a  J.,  and  TYSON  and  SIMP- 
SON. JJ^  caQCvr. 


BRESLER  v.  BLOOM. 
(Supreme  Court  of  Aiabaina.   Jane  20,  1906.) 

1.  BQUITT  —  JiTBISDICTIon  —  Aduihistbatioh 
or  Estate— TEANsraa  to  Equity. 

Any  person  entitled  to  share  in  the  dlstrlbu- 
ttou  of  an  estate  is  ^titled  to  have  the  es- 
tate admiuiatered  in  a  court  of  equity  without 
assigning  any  flpecial  reason  for  transferring 
the  estate  to  such  court. 

[Ed.  Note< — For  cases  in  point,  see  vol.  19, 
Gent  D^.  Equity,  H  B1-62.T 

2.  SAin^—RiQHTS  or  Reuaindebuen. 

Where  a  bill  by  a  remainderman  to  trans- 
fer the  administration  of  an  estate  from  the 
probate  to  the  chancery  court  alleged  that  de- 
fendant, as  administrator,  had  Invested  a  part 
€i  the  property  bequeathed  by  the  will  In  other 
property,  and  had  taken  the  title  in  his  own 
name  absolutely  in  disr^ard  of  plaintiff's  re- 
versionary rights.  It  was  no  objection  to  the 
granting  of  the  relief  prayed  that  the  will  de- 
vised and  bequeathed  the  property  to  defendant 
for  lite. 

8.  SAnre— Pleading— DsMuawtB  to  Bnx. 

Where  the  grounds  of  a  demurrer  were 
addrMsed  to  a  bill  as  a  whole  the  demurrer  was 
properly  overruled,  if  complainant  was  entitled 
to  any  rdlef  ander  the  bill. 

VEA.  Note.— For  cases  in  point,  see  vol.  10, 
Gent.  Dig.  Equity,  I  OOai 

Appeal  from  Chapcery  Court,  Lauderdale 
County;   William  H.  Simpson,  Chancell<»'. 

"To  be  officially  reported." 

Bill  by  Frankle  A.  Bloom  against  Asher  B. 
Bresler,  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

TtilB  was  a  bill  filed  by  appellee  seeing  to 
remove  the  administration  of  the  estate  of 
Kate  Bresler  from  the  probate  to  the  cbanr 
eery  court  Complainant  alleges  that  she  is 
a  daugbtw  of  Eate  Bresier,  formerly  Kate 
Jacobs;  that  her  mother  le  dead,  leaving  cer- 
tain real  estate  and  personal  i^perty  to  ap- 
pellant during  his  lifetime  with  the  reversion 
to  complainant  at  app^ant'B  deatb,  tbat  aft- 


er the  marriage  of  eomplainant^s  motbv  to 
appellant  she  intrusted  a  large  anumnt  at 
f  Hilda  to  the  care  and  custody  of  appdlant  in 
the  maimer  and  for  the  pnrpoBcs  stated  la 
the  written  instrumfflit  made  In.  tbe  band- 
writing  of  complainant's  motb^,   and  at- 
tached as  Exhibit  A  to  the  bill  of  oomplainl 
A  copy  of  the  will  Is  also  attached,    Tbe  bill 
also  alleges  that  complalnanl^a  mother  left  a 
will,  by  tbe  terms  of  which  appellant  was  ap- 
pointed guardian  of  complainant  and  execu- 
tor of  the  will  without  bond,  and  tbat  will 
had  been  probated  and  letters  testamentaiy 
had  been  Issued  to  appellant.   That  appel- 
lant has  not  filed  an  Inventory  of  tbe  gooda 
chattels,  money,  books,  papers,  and  evidences 
of  debt  belonging  to  the  estate  of  com- 
plainant's mother,  and  that  appellant  has 
made  no  settlement  with  complainant,  and 
has  filed  no  accounts  and  vouchers  tor  i 
settlement  of  his  trust   It  is  also  alleged 
tbat  the  defendant  has  Invested  a  part  of  the 
funds,  about  $3,000,  intrusted  to  him  by  com- 
plainant's mother  in  a  part  of  lot  125  in  tbe 
city  of  Florence,  Ala.,  and  has  wrongfully  tak- 
en the  conveyance  to  said  pn^terty  in  bis  own 
name,  and  that  defendant  has  invested  an- 
other part  of  tbe  fnods  in  lot  69  in  tbe  tixj 
of  Flormce.  and  has  wrongfully  taken  tbe 
title  to  said  lot  in  bis  own  name.    The  prayer 
was  for  a  removal  of  the  administration  into 
the  chancery  court;  an  order  requiring  ap- 
pellant to  file  an  Invmtory  of  all  the  iwop- 
erty  left  by  complainant's  motb«:  the  state- 
ment of  an  account  showing  the  money  tw- 
longlng  to  the  estate  and  IntmBted  to  appel- 
lant, and  by  him  invested  in  property  in  his 
own  name,  and  an  order  decreeing  that  com- 
plainant has  a  resulting  trust  In  tbe  lots  above 
mentioned,  and  to  declare  a  lien  thereon  for 
the  purpose  of  securing  her  reversionary  In- 
terest in  the  funds  so  Invested,  and  for  other 
further  and  general  relief.   Attached  to  the 
bill  are  interrogatories  to  be  answered  by  de- 
fendant   Exhibit  A  to  tbe  biU  Is  in  the  fol- 
lowing language:   "Being  of  sound  mind,  I 
here  state  what  I  have  trusted  to  my  bus- 
band  and  it  belongs  to  my  cblld  Frankle 
Jacobs  [now  Bloom].   I  fliat  gave  blm  $100. 
next  fl,000,  next  $1,200  for  house  occupied 
by  Mrs.  Hooks,  then  gave  blm  $600  I  got 
from  Cohen,  and  $1,000  from  Mrs.  McFar- 
land,  $400  from  Patterson  at  Pineapple,  $400 
from  Bldred,  and  $170  from  Joe  Hen.  tbe 
$20S  for  two  years'  Interest  from  Barnes  en 
United  States  and  Mr.  Cohen  owes  me  $7SS 
on  bouse.   This  Is  all  my  daughter's  money 
earned  by  her  own  father  and  myself,  and  If 
anytiiing  ahonld  happen  to  me,  I  wlsb  snoe 
one  would  be  kind  enough  to  attraid  to  this, 
and  see  my  darling  f^rl  gets  her  property,  be- 
sides be  has  had  all  the  Interest"   A  copy 
of  the  will  was  also  attached,  leaving  to  re- 
spondent fbr  the  term  of  hla  natural  life  all 
real  estate  and  personal  pn^erty  eccept 
some  personal  piapvcty  left  to  complainant, 
all  of  said  real  and  pmnnal  property  to  re- 
vert to  complainant  at  the  death  ot  reqioiMl- 
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ent  Demnrrerg  were  Interposed  to  the  bill: 
0)  Complaliiaiit  baa  plain  and  adequate 
remedy  at  law.  ^  Tbe  bill  ahows  lliat 
Kate  Brealer  gave  all  her  personal  proper^ 
and  real  estate,  indudlng  tbe  personal  proper- 
claimed  to  bare  been  delivered  to  defend- 
ant In  tnut  to  defendant  for  1^  term  of 
bis  lUe^  (S)  Tbe  will  diows  on  Its  face  Ibat 
tbe  money  claimed  to  bare  been  trusted  to 
defendant  for  tbe  nse  and  bouflt  of  com- 
plainant to  bave  ^Ten  and  beqneatbed  to  de- 
fendant for  and  dnrlng  tbe  term  of  hla  life. 
(4)  Tbe  bill  does  not  sbow  tbat  defendant 
bad  Bi^  notice  or  knowledge  of  tiie  letter 
made  Bxbiblt  A  to  tbe  MIL  (6)  The  bill 
shows  on  Its  face  that  the  moneys  son^t  to 
be  recorered,  ox  for  which  a  resnlting  trnst 
is  claimed,  were  given  and  beqneatbed  to 
avoidant  for  and  during  his  natural  lif.i. 
The  court  OTermled  these  doomrrera,  and 
from  this  decree  this  appeal  Is  prosecuted. 

Emmett  O'Neal,  for  appellant  John  T. 
Ashcraft  aud  W.  H.  Alltcbell,  for  appellee. 

DENSON,  J.  Any  person  entitled  to  share 
In  the  distribution  of  an  estate  has  the  right 
to  have  the  estate  administered  in  a  court  of 
equity  without  assigning  any  special  equity 
for  transferring  tbe  estate  to  such  court. 
Bromberg  t.  Bates,  98  Ala.  621,  13  Soulh. 
657;  Id.,  112  Ala.  363,  20  South.  786;  Llgon 
T.  Llgon,  106  Ala.  464,  17  South.  89;  Baker 
T.  Mitchell.  109  Ala.  490,  20  South.  40; 
Greenhood  t.  Greenhood  (Ala.)  30  South. 
280.  It  seemB  that  the  statement  of  this 
proposition  should  be  a  sufficient  answer 
to  the  first  ground  of  the  demurrer  to  the 
bllt  The  fact  that  the  will  devlBes  and  be- 
queaths the  proper^  to  tbe  defendant  during 
his  life  presents  no  obstacle  to  tbe  assump- 
tion by  a  court  of  equity  of  the  administra- 
tion of  the  estate;  especially  Is  this  so,  when 
the  bill  Is  filed  by  the  remainderman,  and  it 
Is  averred  In  tbe  bill  that  the  defendant  has 
invested  a  part  of  tbe  pn^erty  bequeathed 
by  tbe  will  in  other  pn^rty,  and  has  taken 
tbe  title  In  bis  own  name  alncdirtely,  and 
In  disregard  of  complabiants  reversionary 
riffbta,  thus'  making  It  easy  and  possible 
for  defoidant  to  dispose  <tf  Ibe  property  to 
Innocent  third  parties,  and  finally  derive  tbe 
complainant  of  her  rights  nncter  the  will. 
Betbee  v.  Betbea,  116  Ala.  266.  22  South. 
601. 

Tbe  fifth  ground  of  donurrer  la  a  mlscon- 
c^tion  of  tbe  purpose  of  tbe  bill.  Bat  we 
would  not  be  understood  as  holding  that 
the  complainant  Is  entitled  to  relief  ttiat 
would  d^nlve  tbe  defendant  ot  tbe  use  of 
Kiroperty  devised  or  bequeaUied  him  during 
his  lite.  Tbe  avermmts  of  the  bill  nor  tbe 
demurrers  call  toe  a  construction  of  the  ex- 
hibit to  the  bill  marked  "A."  Nor  Is  It  neces- 
sary to  determine  the  efTeet  of  the  will  with 
respect  to  Btzlbit  A.  It  may  be  said  of  all 
the  grounds  of  tbe  demurrer  tbat  they  are 
addresed  to  tbe  bill  as  a  whole,  and  If  the 


complainant  la  entitled  to  an^  rdlef  at  an, 
ttie  drainrrer  Is  properly  overruled.  Oeorge 
V.  Railroad  Co.,  1(0.  Ala.  607,  14  Bontb.  762. 
That  the  com^nast  la  entitled  to  have  tbe 
admlnlBtratl<m  of  tbe  estate  removed  to  the 
chancery  court  seems  to  be  clear. 

Tbe  decree  overruling  tbe  demurrw  must 
be  aflbrmed. 

Affirmed. 

WBAKLBT,  O.  J.,  and  BABALSOM  and 
DOWDBLI4  JJ.,  concur. 


NBYILLB  V.  STAm 
(Supreme  Gonrt  of  Alabama.   June  80,  1906.) 

1.  Chiminal  I*a.w— Evidbncb — Capacity  to 
FoBic  Cbimiitai.  Intent— In-ANTs. 

To  overcome  the  presumption  that  a  boy 
under  14  years  old  was  Incapable  of  forming 
the  felonious  intent  to  steal,  testimony  of  wit- 
ness that  ha  knew  him,  tbat  he  was  a  bright 
bo7  mentally,  and  that  he  talked  with  good 
sense,  is  ctonpetent 

2.  CsniiNAi,  Law— OoNVESsioif. 

Statement  of  defendant  to  witness,  when 
returning  tbe  case  of  the  stolen  watcb,  tbat  he 
did  not  take  It,  but  tliat  another  took  it,  Is 
not  a  confession. 

[Ed.  Note^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Crlndnal  Law.  f  114a] 

8.  Saicb— AaaiTHENTATivB  Ohabob. 

A  requested  chaise  that  there  is  no  evi- 
dence that  counsel  for  the  state  asked  witness 
a  certain  question  twfore  ^e  was  put  on  the 
stand,  and  the  statement  to  this  elfect  by  the 
state's  coansel  sbonld  not  be  considered  by  the 
jury.  Is  properly  refused  as  being  an  attempt 
to  reply  to  the  remarks  of  tbe  solicitor  to  the 
Jury,  and  therefore  a  mere  argument. 
4.  Save  —  Instbuctions  —  Assumfeioh  or 
Fact. 

A  charm,  on  a  prosecution  of  a  boy  under 
14  years  old,  that,  in  determining  whether  he 
had  Bufficient  inteUigence  to  entertain  a  crim- 
inal intent,  the  fact  that  be  was  a  bright  tray 
may  i»  considered.  Is  erroneous  In  assuming 
tliat  lie  was  a  bright  boy,  and  so  Invading  the 
province  of  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14^ 
Cent  Dig.  Criminal  Law,  SS  17&4-176&] 

6.  Saue  —  Inpants  —  Cafaoitt  to  OOHKIT 

CSIME — iNBTBUCnONS. 

A  charge  on  a  prosecution  of  a  boy  under 
14  years  old,  hypothesizing  the  facta  as  to  hij 
mental  capacity  to  commit  a  crime,  is  erroneous 
in  fixing  tbe  time  at  the  date  of  tbe  trial,  in- 
stead of  at  the  time  of  the  crime. 

Appeal  from  M«gan  Connty  Court;  W.  BL 
SkeggB,  Judge. 

"Not  offlcialiy  reported." 

Tom  Neville  appeals  from  a  conviction. 
Reversed  and  remanded. 

Defendant  was  indicted,  tried,  and  convict* 
ed  of  tbe  larceny  of  a  wabA.  The  facts  are 
sufllctently  stated  In  tbe  opinion  of  tbe  court. 
At  tbe  request  of  tbe  state,  tbe  court  gave  the 
foltowtngcharge.  "(2)Oentlemenottbejury: 
Tbe  criminal  Intent  necessary  to  constltnte 
larceny  is  a  felonious  Intent  <m  tbe  part  of 
the  party  taking  the  proper^  of  another  to 
convert  It  to  Its  own  use  or  to  deprive  tbe 
real  owner  of  It.  If  In  tbls  case  you  find 
that  the  defendant  stole  the  watcb  as  ia  al- 
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tafed  in  die  affldaTlt  1b  this  cue,  and  If  yon 
find  thla  fitHn  the  erldence  bejrond  t  reason- 
able doabt,  and  If  yoa  find  that  the  taking 
was  In  tfalB  county  within  12  months  before 
the  making  of  the  affidavit  In  this  case,  then 
7oa  Bhonld  convict  the  defendant  notwith- 
standing the  undlspatBd  evidence  In  the  case 
shows  that  the  defendant  is  under  14  years 
of  age,  provided  yon  find  from  the  evidence 
tbat  this  defendant  notwithstanding  his 
youth  Is  of  snffldent  Intelligence  to  form  the 
criminal  intent  necessary  to  constitate  a  tak- 
ing larceny,  and  In  determining  whether  de- 
fendant is  of  sufficient  intelligence  to  have  en- 
tertained thla  Intent  yon  may  look  to  the  fact 
that  he  is  a  bright  boy,  tliat  he  can  read  and 
write,  and  that  he  knows  It  Is  wnmg  to  steal." 
Charge  2  requested  by  the  defendant  and  re- 
fused by  the  court  la  as  follows;  "There  la 
no  evidence  that  counsel  for  the  state  ask- 
ed the  witness  Hlixabeth  Howlson  before  she 
was  put  on  the  stand  If  the  defendant  was  In 
her  house  on  Monday,  and  the  statement  to 
this  effect  by  state's  counsel  should  not  be 
consldeiea  by  yon.** 

Oallahan  ft  Harris,  for  appellant  Massey 
Wilson  and  Brown  ft  Kyte,  tor  the  State: 

DOWDBUj.  J.  The  defendant  a  boy  of 
10  years  of  age.  was  prosecated  on  affidavit 
and  warrant  before  the  county  court  of  Mor- 
gan connly  and  convicted  for  the  larceny  of 
a  watch.  The  law  presumee  that  one  under 
the  age  of  14  years,  but  over  7,  is  prima  fade 
Incapable  of  fonniiv  the  felonious  intent  to 
steal;  but  this  presumption  may  be  met  and 
overcome  by  evidence  showing  euffident  In- 
telligence and  capadty  of  forming  and  enter* 
tabling  such  Intent  This  the  state  sought  to 
do  In  this  case,  by  showing  by  the  witness 
Thomas  Howlson  that  he  knew  the  boy,  and 
that  he  was  a  bright  boy  mrataliy,  and  that 
be  talked  with  good  sense,  etc.  This  was 
oom[>etent  evidence,  and  the  court  committed 
no  error  la  Its  admission.  Martin  v.  State, 
90  Ala.  609,  8  South.  858,  24  Am.  St  Bep. 
844;  Godfrey  v.  Stote,  81  Ala,  823,  70  Am. 
Dec.  404. 

The  statement  of  the  witness  Eliza  Howl- 
aon  that  the  defendant  when  he  returned  to 
her  a  part  of  the  case  of  the  watch  alleged  to 
have  been  stolen,  stated  to  her  that  he  did 
not  teke  the  wateh,  but  that  Arthur  took  It 
was  objected  to  on  the  ground  that  this  was 
a  confession  of  guilt  and  was  not  shovra  to 
have  been  voluntary.  The  objection  was 
without  merit  The  statement  was  not  a  con- 
fession of  guilt  but  on  the  contrary,  a  denial 
of  defendant's  guilt  and  the  accusation  of 
another  person.  1  Wlgmore  on  Bvldence, 
{  821,  and  notes  to  section;  Fratacost  v. 
State,  107  Ala.  92, 18  South.  146;  McAdory  v. 
State,  62  Ala.  159;  State  v,  Broughton,  29  N. 
a  101, 45  Am.  Dec.  507, 

The  defendant  requested  a  number  of  char^ 
ges  In  writing,  all  of  which  were  given,  ex- 
cept diarge  No.  2.  This  one  was  properly  re- 


fused, as  it  was  ttofhlng  more  nor  leas  then 
an  attempt  to  r^ly  to  the  temaAa  of  the 
floUdtor  to  the  jmy,  and  was  tlmeCon  « 
mere  argument 

Charge  No.  2,  given  at  the  instance  of  the 
Bolidtor,  should  have  been  refusedt,  and  tiie 
giving  of  It  nmstitotea  reversible  enoe.  This 
charge  assumes  as  a  fact  that  tbe  defttidam 
"was  a  bright  boy.'*  This  was  a  qaestion  for 
the  Jui7,  and  the  court  In  giving  it  Invaded 
the  province  of  the  jury.  BCoieorer,  the 
chai^  was  otherwise  faulty.  In  that.  In  hy- 
pothesizing the  focte  as  to  tbe  mental  cs- 
padty  of  the  defendant  eta,  It  ImprDperiyflx- 
ed  the  time  at  tbe  date  of  the  trial.  Instead  <f 
at  the  time  of  the  crime. 

The  court  committed  no  error  In  other 
charges  given  at  the  request  of  tbe  state. 
For  tbe  error  In  giving  diarge  No.  2  tbe  iodf- 
ment  will  be  reversed  and  tbe  canse  n- 
manded. 

Beversed  and  remanded. 

WBAKLBY,  0.  J.,  and  HAXtAl^SON  and 
DENSON,  JJ^  concurring. 


HOSS  V.  HOSLBT. 

(Snpteme  Court  of  Alabama.  Feb.  6,  1906. 
On  Behearing  July  6^  190a) 

1.  Masteb  Ann  Sebvani^Diitt  of  Sebvast- 

COUPLAIITT. 

Where,  in  an  action  for  dsath  of  a  minor 
servant  ^tfae  cnn^iat  ezplldtJy  averred  the  r«- 
lation  of  master  and  servant  to  exirt,  end  that 
intestate  s  death  was  caused  by  his  conforminc 
to  an  order  given  by  his  superior  to  perfoni 
dangeroQs  work  In  deaning  up  about  certaia 
machinery,  tbe  complaint  was  not  defective  for 
failure  to  sllege  that  plaintiff  was  in  the  ^ 
charge  of  his  duties  at  the  time  he  was  killed. 
^[&:d.  Note.— For  cases  in  pohit  see  voL  34 
Gent  Dig.  Master  and  Servant  H  809-814J 

2.  Saub— Obvious  Danobbs. 

Where  Intestate,  who  waa  Inexperiencol. 
was  killed  while  performing  a  service  reqoiitd 
ay  his  aaperior  KTvant  to  whose  orders  he  wu 
bound  to  conform,  a  OMQplalnt  to  recover  agahut 
bis  master  for  such  wrongful  death  was  not 
objectionable  for  failure  to  allege  that  die 
dangers  were  not  obvious,  or  that  intestate 
not  fully  warned  or  cautioned  aa  to  their  ex- 
istence. 

[Ed.  Note.— For  cues  In  point  see  v(4.  3i 
^t  IHg.  Master  and  Servant  H  816-^ 

8.  Same— DiscHABGB  or  Dtmxs. 

PlalntifF,  as  M.'a  administrator,  alleged  tbat 
defendant's  intestate  was  engaged  In  ope  at'oi 
certain  brick  works,  in  which  pialntl^  inrft- 
tate,  a  boy  under  14  years  of  age,  and  Iiki- 
perienced,  was  employed  at  the  time  be  waa 
kllied;  that  his  death  was  proximately  caused 
by  the  negligence  of  a  person  In  defesdant'i 
service,  to  whom  snperint^denee  had  been  la- 
tmsted,  In  tliat  knowing  that  the  place  was 
neceasarilf  dangerous,  be  directed  pisintiff^  in- 
testate to  clean  op  ahont  certain  machinery,  to 
that  and  as  tlie  proximate  resultL  plalatilTs 
Intestate  waa  killed.  Seld.  that  sncm  compiaiat 
was  not  demnrrabie  for  failure  to  show  that 

Slaintiff's  Intestate  was  In  the  diadtarge  <tf  hb 
uty  when  killed,  nor  for  Indefiultancss  of  tb» 
allegations  of  negUgenoa. 
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4.  PUADIira— ItefUXBXl— SOOFB. 

Where  a  replication  to  a  plea  waa  de- 
marred  to  because  it  did  not  appear  that  plain- 
tiffs claim  was  preaented  aa  reqaired  by  law 
witbiD  12  moDttaa  after  the  grant  of  lettera  of 
admlnUtrati<n  on  defendanrs  estate,  tbe  only 
qaeadon  raised  was  whether  die  claim  was  pre- 
sented within  the  time  required. 
B.  EfanOUTOBa  and  ADlCiniSTBATOBa— Claihs 

— Pbuehtation. 

Oode  1806,  |  133,  providing  for  the  presen- 
tation of  claims  agninst  tbe  estates  of  deceased 
persona,  does  not  exclude  demands  on  whkh 
tnits  bare  been  bronght. 

&  Mahtsb  and  Sbbtant— Dkath  or  Sbbtant 
— Plkading— Inuu  and  Paoor. 

In  an  action  tor  death  of  a  servant,  censed 
by  the  allured  negli^nce  of  defendant's  saperin- 
tendent,  an  allegation  that  the  superintendent 
l^new  that  plaiDtllTB  intestate  was  an  expe- 
rienced boy  In  and  abont  the  baalnees.  waa  not 
merely  Inddental.  bnt  was  a  material  averment, 
which  plalntllf  was  bonnd  to  prove. 

7.  EXECUTOSS  ARD  ADMINISTBATOBS— OlAIUS 

—Presentation  AOAinn  Ebtatb. 

When  a  defendant  in  a  suit  dies  pendente 
lita  and  the  suit  is  revived  acainst  deceased's 
personal  representative,  plaintiff  is  not  bound  to 
present  the  claim  on  which  the  salt  Is  based  to 
the  administrator  for  allowanoa  or  file  the  san* 
In  the  probate  conrt 

8.  PuADiNQ  —  iBsnis  and  PBOor  —  luf atk- 

BIAL  IB9UKB. 

Where,  In  an  action  on  a  claim  against  de- 
cedent's estate,  defendant  pleaded  that  plaintiff 
had  not  presented  bis  claim  against  the  estate, 
on  which  plea  plaintiff  toolc  uaue.  thourrh  the 
plea  tendered  an  immaterial  Issue,  tbe  burden  of 
proof  was  not  on  the  plaintiff,  and  defendant 
was  therefore  not  enntled  to  an  afflimativo 
charge  <hi  sadi  issne^  in  the  absanoe  of  any  evi- 
dence to  support  or  eontrorert  the  plea. 

9.  Hastbb  and  Sebvant— DU.TH  OF  Sebtant. 

In  an  action  for  death  of  a  servant,  evi- 
dence that  intestate  was  a  boy  between  13  and 
14  years  old.  and  as  to  his  slse,  tbe  character  of 
work  he  was  directed  to  do,  tbe  place  where  the 
work  was ;  that  be  had  worked  at  defendant's 
brickyard  only  a  short  time,  and  that  the  work 
to  which  be  was  pnt  by  defradanf  s  sapwlntend- 
ent  at  the  time  of  bis  injury  was  not  bta  regu- 
lar Job.  but  was  dangerous  work,  was  admis- 
sible as  bearing  on  tbe  question  whether  In- 
testate was  Inexperienced  with  retOrenoe  to  the 
particular  work  assigned  him. 

10.  Sahe— AannfBD  Risk. 

A  mlnw  emjdc^e  assnmia  aoeh  risks  of  tbe 
bnalneas  in  which  he  ennges  aa  a  person  of 
his  apparent  age,  Intelligence  and  capacity 
would  discover  and  appredato  by  the  exarcise  <n 
ordinary  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant.  S|  601-600.] 

11.  BAMB— OaBE  AB  to  MtNOB  SntTART. 

In  an  action  for  death  of  a  minor  employ^, 
an  instruction  that  defendant  was  liable  If 
plaintiff's  intestate  was  put  to  work  at  a  task 
which  was  dangerous  to  a  t>oy  of  intestate's  ex- 
perience, age,  and  cepacia  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  |  141.] 

12.  Sahb— Instbuotionb. 

Where,  in  an  action  for  death  of  a  minor 
employe,  the  complaint  averred  that  the  work 
was  necessarily  dangerous,  it  was  error  for  the 
conrt  to  refuse  to  charge  that  unless  the  jury 
believed  that  the  work  when  performed  In  the 
usual  way  was  necessarily  dangerous,  plaintiff 
could  not  recover, 

13.  TBIAZi—lNSTBUOTIONS— RETCBAI.. 

A  request  to  charge  that  tbe  undtsputed 
evidence  shows  that  intestate  was  a  bright  boy 
erf  his  afs  and  had  mora  mental  capacity  than 


the  average  boy  of  bis  age  waa  properiy  refused 
as  asserting  no  proposition  of  law. 

14.  Sahb. 

A  request  to  charge  merely  fw  tbe  purpose 
of  answering  an  argument  of  oppodng  eoonsd 

was  properly  refused. 

15.  Sasod— imnnranona  Ootubd  bt  Those 

QlTEH. 

It  la  not  «mr  for  the  conrt  to  refnae  a  rw 
quest  to  ebarga  oovarad  by  the  tnatmctlona 

givra. 

_[lkl.  Note.— For  cases  in  pofai^  aae  vol.  46, 
Ont  Dig.  Trial.  H  6Sl-6Se.r 

16L  Saicb— Kliuination  of  Btzder cb. 

Where.  In  an  action  tor  death  of  a  swvant, 
there  was  evidence  that  defendant's  superintend- 
ent, acting  within  the  scope  of  his  authority, 
ordered  p&intiff'a  intestate  to  do  tbe  work  ha 
waa  doing  at  the  time  he  was  Ulled.  an  Instnio- 
tion  that  If  It  was  not  a  part  of  intestete's  duty 
to  clean  up  around  the  brick  maclilne.  which  ha 
was  doing  when  killed,  plaintiff  could  not  re- 
cover, waa  properly  refused.' 

17.  Mabteb  and  Sbbtant— Death  of  Pnv- 
ant— AonoN— iNerrBccnoKB. 

Where,  in  an  action  for  death  of  a  aarr* 
ant,  the  complaint  charged  that  hitestete  waa 
inexperienced  In  tbe  work  he  was  set  to  do,  a 
request  to  charge  that  unless  intestate  was  with* 
out  experience  in  the  work  be  was  doiiw  when 
killed,  plaintiff  could  not  recovec,  ahonld  bavo 
been  given. 

18.  TBIAL— ABOtntCNTATITB  iNaTBUOTIONB. 

An  instruction  that  the  law  Is  that  cm* 
who  has  by  bis  ni^ligenoe  proximately  con- 
tributed to  his  injury  cannot  recover  damages 
against  another  who  has  negligently  caused  bis 
math,  and  that  the  role  is  applicable  though 
the  person  Injured  is  under  14  years  of  age.  If 
ha  BBS  sufficient  mentel  capacity,  was  properly 
refused  as  argomentative. 

[Ed.  Note. — For  cases  In  point,  see  voL  46, 
Cent  Dig.  Trial,  |  561.] 

19.  Mabteb  and  Sebvant— Death  <»  Sebt- 
ant—Action— iHSTBDonoNS. 

Where,  in  an  action  for  death  of  a  servant, 
a  plea  alleged  that  there  waa  a  safe  way  to  do 
the  work  Intestate  was  set  to  do,  and  that  his 
death  was  caused  by  his  nwllgent  failure  to  re- 
sort to  that  way.  bnt  the  plea  did  not  aver  that 
there  was  a  "least  dangerous  way,"  a  request 
to  charge  that  If  intestote  had  sufficient  mental 
capacity  to  know,  and  knew,  or,  by  the  exercise 
of  reasonable  diligence,  would  have  known  that 
the  "least  dangerous  way"  to  clean  up  the  dirt 
was  to  use  a  shovel  for  that  pnrpoae,  etc.,  and 
bis  failure  to  use  a  shovel  pi-oximately  contribut- 
ed to  his  Injury  and  death,  plaintia  could  not 
recover,  was  properly  refused. 

20.  Saicb  —  Oontbibotobt  Neguobncb  — 
Methoda  ot  Wobk— Question  fob  Jubt. 

A  servant  who  does  not  resort  to  the  "least 
dangerous"  way  of  performiog  the  duties  of  Us 
employment  Is  not  guilty  of  negligence  aa  a 
matter  of  law. 

[Ed.  Note. — For  eases  In  point,  see  vol.  84. 
Cent.  Dig.  Master  and  Servant,  H  1080-1132,] 

21.  Saicb— In  BTBUCTTiONB- 

An  instruction  that  if  tntestete  knew  titat 
to  put  his  head  between  a  certain  moulder  car- 
rier, and  a  post  would  probably  cause  his  in- 
jury, but  pot  bis  head  there  through  inattention 
or  carelessness,  plaintiff  could  not  recover,  waa 
)  properly  refused  for  failure  to  hypothesize  that 
intestate's  act  proximately  contributed  to  hia 
Injury. 

22.  BxoEPnoNS,  Bnx  of  —  Sionino  —  Tm 

BXTENSION. 

After  the  passage  of  Pampb.  Acts  1886-67. 
p.  128.  relating  to  the  sigoinf;  of  bills  of  excep- 
tions in  the  circuit  court,  a  bill  might  be  signed 
at  any  time  during  the  trial  term,  and  tbe  court 
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In  term  time  might  fix  the  time  In  which  the  bill 
might  thereafter  be  linied,  aod  the  Judge  In  va- 
catltm  ml^  ectend  the  time  fixed  hj  the  ccrart 
during  the  trial  term,  provided  that  In  no  case 
■honia  the  time  allowed  exceed  eix  months, 
whether  extended  by  the  court,  Judge,  or  by 
agreement  of  parties,  except  that  the  ri^t  of 
the  parties  to  extend  the  time  for  signing  a  bUI 
of  exceptions  into  the  succeeding  term  was 
denied  by  Rule  80  (Code  1886,  p.  810).  Act 
February  28,  1889  (Acts  1888-88,  p.  992)  es- 
tabUshing  the  Birmingham  dty  court,  section 
19  (page  1000),  declared  that  all  bills  of  excep- 
tions relating  to  the  trial  oE  catwee  in  that  court 
must  be  signed  within  60  days  after  the  day  on 
which  the  Issue  or  Issues  of  fact  to  which  the 
bill  of  exceptions  relates  was  tried,  unless  the 
time  for  signing  Is  extended  by  agreement  of  the 
iwrties,  or  oy  order  of  the  presldlnjc  judge,  as  au- 
thorized by  law  respecting  the  signing  of  bills 
of  ezceptioDB  in  the  drcnlt  court  ^ew,  that 
the  jadge  of  such  court  had  power  in  term  time 
to  ntend  the  time  for  the  sifnlng  of  a  bUl  t>t 
exceptions. 
Doiaon,  dlsBoitlng. 

A^wal  from  (Sty  Ooart  of  Birmingham; 
Cbas.  A.  Sens,  Judge. 

"To  be  olBclally  reported." 

Action  by  W.  L.  Mosloy,  as  admlatstrator 
of  tiie  eetat^  at  Qeoi^  W.  Hosley,  deceasedl, 
against  Lh  K.  Moai.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Bereraed  and 
remanded. 

This  was  an  action  of  damages  for  per- 
sonal injury.  The  counts  on  which  issue 
was  joined  w^e  coanta  1,  2,  3,  4,  5,  and  11. 
Counts  8,  4,  0,  and  11  were  eliminated  by 
charge  of  the  court,  leaving  counts  1  and  2. 
Count  1  Is  set  out  In  the  opinion.  Count  2, 
Is  as  follows:  Plaintiff,  as  the  administra- 
tor of  the  estate  of  George  Mosley,  claims 
of  the  defendant  the  sum  of  |10,000  as 
•damages,  for  that  the  defendant  on,  to  wit, 
the  22d  day  of  August,  1902,  was  engaged 
in  operating  a  brick  works  at  or  near  De- 
soto, Ala.,*  In  Jefferson  county,  and  that  at 
snid  time  and  place,  plaintiff's  Intestate,  who 
was  a  boy  of  between  13  and  14  years  of  age, 
being  under  the  age  of  14,  and  Inexperienced, 
was  In  the  employ  of  said  defendant  In  and 
about  said  works,  and  that  while  engaged 
at  said  time  and  place,  plaintiff's  Intestate 
was  killed.  Plaintiff  avers  that  said  death 
was  proximately  caused  by  reason  of  the 
negligence  of  a  person  In  the  service  and 
employment  of  the  defendant,  who  had  at 
said  time  and  place  superintendence  in- 
trusted to  him  and  while  he  was  in  the 
exercise  of  such  superintendence,  namely, 
one  G.  D.  fitter,  and  consisted  in  this : 
^at  said  Ktter,  knowing  at  said  time  and 
place  that  plalntlCTs  Intestate  was  an  In- 
experienced boy  in  and  about  said  business, 
and  that  It  was  necessarily  dangerous  for 
htm  to  work  in  and  about  the  machinery  or 
moving  parts  of  said  brick  works,  negli- 
gently Instructed  him  to  work  In  and  about 
the  machinery  or  moving  parts  of  said  brick 
works,  and  to  perform  a  dangerous  service 
find  negligently  permitted  or  allowed  the 
machinery  of  said  brick  works  to  be  run  or 
moved  while  the  plaintiff's  Intestate  waa 


performing  said  dangerous  service,  namely, 
cleaning  up  about  said  machinery  or  naovlng 
parts  of  said  works,  which  was  dangerous 
for  plaintiff's  Intestate  to  perform,  so  tbat 
and  as  a  proximate  result  thereof,  plaintiff's 
Intestate  was  killed  as  aforesaid  to  plaln- 
tUTs  damages  as  aforesaid.  Demurrers  were 
Interposed  to  this  count  as  well  as  to  count 

I,  but  the  questions  raised  thereby  are  suf- 
ficiently set  out  In  the  opinion. 

The  defendant  filed  special  pleas  11,  12, 
13,  14,  16,  16,  and  17,  on  which  issue  was 
joined  as  well  as  the  general  issue.  Plea 

II.  That  the  plaintiff's  demand  Is  barred  by 
the  12  year  statute  of  nonclaim,  for  tbat  the 
same  was  not  presented  as  a  clalni  against  the 
estate  of  defendant's  intestate  for  more  than 
12  months  after  the  grant  of  letters  of  ad- 
ministration thereon.  (12)  That  plaintiff's 
intestate  was  guilty  of  n^igence  whi<^ 
proximately  contributed  to  bis  injury  in 
that  he  had  sufilcient  mental  capacity  to 
know,  and  knew  or  by  the  exercise  of  rea- 
sonable care  could  have  known  that  to  place 
his  head  in  the  position  where  It  was  when 
he  was  Injured  was  dangerous,  and  would 
result  In  Injury  and  that  negligently  placing 
his  head  there  In  said  position  resulted  In 
said  Injnry.  (13)  That  plaintiff's  intestate 
was  guilty  of  negligence  which  proximately 
contributed  to  his  Injury  In' that  be  bad  snf- 
fident  mental  capacity  to  know  and  knew  or 
by  the  exercise  of  reasonable  care  and  dili- 
gence would  have  known  that  to  place  him- 
self In  the  position  in  which  he  was  Injured 
would  probably  result  In  his  Injury;  tliat 
knowing  tbat  said  machinery  was  morlng 
he  negligently  put  himself  In  said  position 
thereby  causing  his  Injury.  (14)  That  plain- 
tiff's Intestate  was  guilty  of  n^ligence  which 
proximately  contributed  to  hie  Injury  In 
that  his  Injury  was  caused  by  bis  placing 
himself  In  close  proximity  to  certain  moving 
machinery  when  be  had  sufficient  mental 
capacity  to  know  and  knew  or,  by  the  ex- 
ercise of  reasonable  diligence,  would  bave 
known  the  probable  consequences  of  bis 
said  act  (16)  Tbat  plalntlfTs  Intestate  was 
guilty  of  negligence  which  proximately  con- 
tributed to  his  Injury  in  that  such  injnry 
was  caused  by  plaintiff's  Intestate,  without 
necessity  therefor,  negligently  placing  bis 
head  in  such  position  near  said  machinery 
that  he  was  Injured  thereby,  such  injnry 
being  the  probable  consequence  of  bis  act 
and  that  be  had  sufficient  mental  capacity 
to  know  or,  did  know  or  by  the  exercise  of 
reasonable  dlllgrace,  would  have  known 
what  the  probable  consequences  of  his  said 
act  would  be.  (16)  Tbat  plaintiff's  intes- 
tate was  guilty  of  n^ligence  wblch  ivoxi- 
mately  contributed  to  bis  injury  In  tbat 
there  was  a  safe  way  In  which  to  dn  th" 
work  he  was  doing  when  injury  occurred; 
that  he  had  sufficient  mental  capacity  to 
know  and  knew,  or,  by  the  exercise  of  rea- 
sonable diligence,  would  have  known  or  the 
danger  of  doing  the  work  in  any  otlier  way 
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than  the  safe  way  to  do  the  same,  and  tliat 
fals  InJoxT  waa  caused  by  Ms  negligent  fail- 
ure to  do  the  same  the  safe  way.  (17) 
That  plaintiff's  intestate  was  guilty  of  neg- 
ligence which  proximately  contributed  to  bla 
injury  In  that  in  doing  said  work  he  negli- 
gently failed  to  keep  himself  in  such  posi- 
tion as  to  avoid  the  moving  parts  of  the 
machinery,  that  he  had  snfflclent  mental 
capacity  to  avoid  the  same,  and,  by  the  ex- 
ercise of  reasonable  care,  could  have  avoid- 
ed same,  and  that  his  injury  resulted  from 
his  failure  to  avoid  the  same. 

Special  replications  were  filed  to  plea  11. 
Plaintiff  says  ttiat  he  presented  said  claim 
against  said  estate  within  12  months  after 
the  grant  of  letters  of  administration  on  the 
estate  of  said  M.  A.  Moss,  deceased,  by  filing 
said  claim  or  statement  thereof,  verified  by 
affidavit  in  the  office  of  the  Judge  of  pro- 
bate of  Jefferson  county,  Ala.,  In  which  said 
letters  were  granted  duly  verified  by  the  oath 
of  the  claimant  having  knowledge  of  the  cor- 
rectness of  the  claim,  and  that  the  amount 
claimed  was  justly  due  after  allowing  proper 
credit*.  (4)  Copies  the  plaintiff  and  for 
further  replication  to  plea  11  of  the  de* 
fendant  says  that  on,  to  wit,  the  2d  day  of 
June,  1D03,  he  filed  the  following  statement 
of  said  claim  in  the  office  of  the  judge  of 
probate  of  Jefferson  county,  Ala.,  In  which 
court  letters  of  administration  on  the  es- 
tate of  said  M.  A.  Moss  were  granted  on  the 
19th  day  of  November,  1902.  which  said 
statement  and  the  indorsements  thereon  are 
as  follows.  (Here  follows  the  claim.)  And 
opon  the  filing  of  said  claim  the  following 
docket  entry  was  made  upon  the  docket, 
kept  for  that  purpose  in  said  court.  (Here 
follows  the  docket  entry.)  Plaintiff  further 
avers  that  after  the  lapse  of  12  months  from 
the  grant  of  letters  of  administration  on  said 
estate,  but  before  the  trial  of  said  cause, 
said  W.  L.  Mosley  by  leave  of  the  probate 
court  amended  the  affidavit  filed  as  afore- 
said on  June  2,  1908,  as  a  claim  against  the 
estate  of  said  Moss,  In  the  office  of  the  judge 
of  probate  of  Jefferson  county  by  filing  the 
following  additional  affidavit  in  the  office  of 
the  said  judge  of  probate  In  and  for  satd 
county,  state  of  Alabama,  Jefferson  coun- 
ty. Personally  appeared  before  me,  J.  P. 
Stiles,  judge  of  probate  In  and  for  said  coun- 
ty and  state,  W.  L.  Mosley  who  being  duly 
sworn,  deposes  and  says  that  said  claim 
against  the  estate  of  M.  A.  Moss,  deceased,  is 
for  damages  for  the  death  of  said  George  W. 
Mosl^,  who  was  killed  while  In  the  employ 
of  said  M.  A.  Moss,  in  and  about  the  brick 
works  belonging  to  or  l>elng  operated  by  the 
said  M.  A.  Moss,  for  the  recovery  of  which 
damages  a  suit  Is  now  pending  by  W.  L. 
Mosley  as  the  administrator  of  the  estate  of 
George  Mosley,  deceased,  in  the  city  court 
of  Birmingham,  Ala.,  against  the  said  M.  A. 
Moss  at  the  time  of  his  death,  and  which  is 
now  pending  in  said  court  against  It.  K. 
MoHb  SB  the  administrator  of  the  estato  of 


M.  A.  Moss,  deceased.  Affiant  further  states 
that  said  claim  for  the  sum  of  $10,000  is 
correct,  and  that  the  amount  of  the  claim  is 
justly  due  after  allowing  all  proper  credits 
and  that  he,  as  the  administrator  of  the 
estate  of  George  Mosley,  made  diligent  in- 
quiry and  examination,  and  that  he  be- 
lieves the  amount  of  $10,000,  claimed  Is 
justly  due  after  allowing  all  proper  credits. 
Demurrers  to  these  replications  were  filed. 
Those  to  two  raising  the  question  of  verifi- 
cation. To  fourth  replication  the  following: 
(1)  Set  out  hi  opinion.  (2)  For  that  it 
does  not  appear  that  said  claim  was  duly 
verified  as  required  by  law.  (8)  For  that 
it  ap{»ears  that  said  amendment  of  said 
claim  was  made  after  the  expiration  of  12 
months  after  the  grant  of  letters  of  ad* 
ministration  on  said  estate.  (4)  For  that 
it  does  not  appear  that  said  amendment  was 
made  with  the  permission  or  by  leave  of  the 
judge  of  probate  in  which  the  letters  were 
granted  or  of  the  said  probate  court  or  after 
notice  to  the  defendant  (5)  For  that  the 
statnte  does  not  apply  to  demands  upon 
which  action  Is  pending  at  the  time  of 
the  death  of  the  decedent,  as  to  allowing 
claims  to  be  amended.  (6)  For  that  the 
statute  providing  for  the  presentation  of 
claims  against  decedent's  estates  by  filing 
same  In  the  probate  court  ts  not  applicable 
to  actions  revived  against  an  administrator. 

The  facts  as  to  the  bill  of  exceptions  suffi- 
ciently appear  in  the  opinion.  The  court  re- 
fused to  give  the  defendant  the  general  af- 
firmative charge,  and  the  following  written 
charges  requested  by  him:  "(2)  Unless  you 
believe  from  the  evidence  that  the  work  of 
cleaning  up  whm  performed  In  the  usual 
way,  whether  by  shovel  or  otherwise,  was 
necessarily  dangerous,  your  verdict  must  be 
for  the  defeadant  (8)  The  Dndlevated  evi- 
dence In  this  case  shows  that  George  Mosle; 
waa  a  bright  boy  of  bis  age,  and  had  more 
mental  capacity  than  the  average  boy  of  his 
age.  (5)  If  yon  believe  from  the  evidence 
that  the  negligence  which  caused  George  Mot- 
ley's death  consisted  In  the  operation  of  a 
defective  or  unsafe  machine,  your  verdict 
must  be  for  the  def«idant  (6)  If  yon  be- 
lieve from  the  evidence  that  Qeoi^  Moslem 
was  hired  to  lift  the  brick  off  the  belt,  and 
that  it  was  not  a  part  of  his  duties  as  an 
employe  of  Moss  to  clean  up  around  the 
brick  machine,  then  your  verdict  must  be  for 
the  defendant  (S)  Unless  you  believe  from 
the  evidence  that  George  Mosley  was  without 
experience  .In  tlie  work  he  was  doing  when 
killed,  your  verdict  must  be  for  the  defead- 
ant (9)  The  law  Is  that  one  who  has  by  his 
negligrace  proximately  contributed  to  his 
injury  cannot  recover  damages  against  an- 
other who  has  negligently  caused  his  death, 
and  this  rule  Is  applicable  even  though  the 
person  injured  is  under  14  years  of  age,  If 
the  evidence  shows  that  he  has  sufficient  men- 
tal capacity.  (10)  If  7oa  believe  from  the 
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•vldence  that  George  MosI^  had  rafflcl^t 
mental  capacity  to  know  and  knew  or  by 
the  exercise  of  reasonable  diligence  would 
hare  known  that  the  least  dangerous  way  to 
clean  tip  the  dirt  was  to  use  a  shovel  for 
that  purpose,  and  that  he  failed  to  use  a 
shovel,  and  that  his  injury  was  proximately 
caused  or  contributed  to  by  such  failure, 
your  verdict  must  be  for  the  defendant  (11) 
If  you  believe  from  the  evidence  that  George 
W.  Moaley  knew  that  the  machinery  was  mov- 
ing and  knew  what  would  be  the  probable  result 
of  placing  himself  In  close  proximity  to  the 
machine,  and  that  his  Injuries  resulted  from 
his  having  placed  himself  In  such  proximity 
your  verdict  must  be  for  the  defendant  (12) 
If  yon  believe  from  the  evidence  tiiat  Qeo. 
UoBl^  knew  tbat  to  put  his  head  between 
the  moulder  carrier  and  the  poet  wonJA  prob* 
ably  cause  his  Injury,  bat  pot  his  head  there 
through  inattention  or  carelessness,  your  ver- 
dict most  be  for  the  defendant** 

George  W.  Huddleston.  for  appelant  Jno. 
W.  Tomlinson  and  B.  HcOoUougb,  for  ap- 
pellee. 

DBNSON,  J.  This  suit  was  conmiaiced 
on  the  12th  day  of  September,  1902,  by  W.  L. 
Mosley  as  the  administrator  of  the  estate  of 
Geo.  W.  Mosley,  deceased  against  M.  A.  Moss. 
On  the  80th  day  of  December,  1802,  on  the 
suggestion  by  the  plaintiff  of  the  death  of 
the  defendant,  since  the  commencement  of 
the  suit,  leave  was  granted  by  the  court  to 
the  plaintiff  to  revive  the  suit  against  de- 
fendant's personal  representative,  when  made 
known.  On  the  2Cth  day  of  March,  1903, 
the  court  made  an  order  reviving  the  suit 
against  L.  K.  Moss  as  the  aduUnlstrator  of 
tbe  estate  of  M.  A.  Moss,  deceased. 

The  first  oount  of  tbe  complaint  as  last 
amended,  was  In  tiila  language:  "Plaintiff, 
as  administrator  of  the  estate  of  Geo.  W. 
Mosley  dalms  of  defendant  the  sum  of  ten 
thousand  dollars  damages,  for  tbat  the  de- 
fendant on,  to  wit,  tibe  22a  day  ot  August, 
1902,  was  engaged  In  operating  a  brick  works 
at  or  near  Desoto,  Alabama,  In  Jefferson 
county,  Alabama,  and  that  at  said  time  and 
place  plaintiff's  intestate,  who  was  a  boy  of 
between  13  and  14  years  of  age,  being  under 
the  age  of  14,  and  inexperienced,  was  In  tbe 
employment  of  said  defendant  In  and  about 
said  works,  and  that  while  employed  at  said 
time  and  place  plaintiffs  Intestete  was  killed; 
plaintiff  avers  that  said  death  was  proxi- 
mately caused  by  reason  of  the  negligence  of 
a  person  in  the  employment  or  service  of  tbe 
defendant,  to  whose  orders  or  directions  the 
plaintiff's  Intestete  at  the  time  of  said  death 
was  bound  to  conform  and  did  conform,  and 
that  said  death  resulted  from  his  having  so 
conformed,  namely,  one  Q.  D.  Etter,  and  con- 
sisted In  this:  that  said  Ktter  negligently 
Instructed  plaintiff's  Intestate  to  perform 
dangerous  woA,  deanhig  up  in  and  about  said 


machinery  or  movable  parts  of  said  brf<A 
works,  when  he  knew  that  plalatllTs  intes- 
tete was  inexx>erlenced  and  that  said  work 
was  necessarily  dangeroos  for  him  to  per- 
form. So  that,  as  a  proximate  result  there- 
of, plaintiff's  intestete  was  killed,  all  to  plain- 
tlfTs  damage  as  aforesaid."  Manifestly,  this 
count  was  framed  with  respect  to  sobdlvlsion 
8  of  section  1749  of  the  Code  of  1880  "the 
employers*  liability  act"  Tbe  demurrer  of 
the  defoidant  to  the  count  was  ov^rnled, 
and  tbe  ruling  of  tbe  court  forms  tbe  basis 
of  tbe  first  ground  In  tbe  assignment  of 
errors. 

It  la  TOgeO.  in  tbe  srgumait  ot  toanatA  tbat 
the  count  was  defective  in  not  sbowlas  that 
plainturs  Intestate  wss  killed  vrtalle  In  tbe 
discharge  of  the  duties  of  bis  anployment 
This  crltidsm  Is  hypercrltlclsm.  when  tbe 
avermente  of  tbe  count  are  regarded.  Tbe 
lelatkm  of  master  and  snvant  la  e^dtly 
averred.  It  also  appears  f^m  the  oomit  tbat 
the  intestete'B  deetb  was  caused  by  the  tn- 
teetete  conforming  to  an  order  given  to  him 
by  Btter,  to  perform  work,  cleaning  op  in 
and  about  said  madilnery  or  movable  parts 
of  said  bridk  woAa,  etc.,  and  that  Slt^  was 
a  person  in  the  eanployment  of  defendant  to 
whose  orders  the  Intestete  was  bound  to  con- 
form. It  sufficiently  appears  that  he  was  in 
tbe  discharge  of  his  duties,  doing  work  for 
bis  master  at  tbe  time  he  was  killed.  Next 
it  is  ui^ed  i^alnst  said  count,  that  it  is  not 
shown  by  the  count  ttiat  the  dangers  of  the 
work  that  plalntilTB  intestete  was  set  to  do 
were  latent  or  not  obvious,  nor  that  they 
were  not  known  to  the  Intestete,  and  that  be 
was  not  fully  warned  and  cautioned  as  to 
their  exlstoice.  In  support  of  ttds  Insistence; 
It  has  been  argued  that  a  servant  la  preenmed 
to  assume  all  obvious  dangm  and  risks  In- 
cident to  the  work  which  be  undwtakes  to 
perform  even  though  tbe  work  la  extrahaz- 
ardous. Leaving  out  of  consldwatton  tbe 
armnente  In  tbb  conqdalnt  ttiat  the  plain- 
tiff's Intestete  was  less  than  14  yeaxs  of  age; 
that  be  was  inexperienced,  and  with  tbe 
knowledge  on  the  part  of  Bitter  that  be  was 
inexperienced,  Btter  set  him  to  work,  etc  we 
think  the  insistence  and  argumoit  are  un- 
sound. It  may  be  ttiat  the  plalntUTs  Intes- 
tete could  have  been  guilty  of  such  contribu- 
tory negligence  as  would  have  barred  plafai- 
tlff's  recov^.  but  it  does  not  follow  that  be 
assumed  the  risk  Incident  to  the  negllgoice 
of  Etter,  the  person  to  whose  orders  be  was 
bound  to  conform,  and,  as  it  averred,  did  con- 
form. At  least,  it  was  not  necessary  to  tbe 
validity  of  the  count  tbat  it  should  have  been 
averred  that  the  dangers  of  the  work  he  was 
set  to  do  were  latent  or  that  they  were  not 
obvious,  or  that  he  was  not  fully  warned  and 
cautioned  as  to  their  existence.  Woodward 
Iron  Co.  T.  Andrews,  114  Ala.  243,  on  page 
257,  21  South.  440,  on  page  448;  A.  G.  S.  B. 
B.  Go.  T.  Brooks.  13S  Ala.  401.  bottom  of 
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page  406,  8S  South.  181,  on  page  182;  K.  a 
M.  &  a  B.  R.  Co.  T.  TbornliUl  (Ala.)  87  South. 
412;  Schroeder  t.  Chicago  &  Alton  B.  B.  Co. 
(Ma  Sup.)  18  &  W.  lOM,  18  L.  B.  A.  827; 
Reno  Employen*  Liability  Act^  |  IOOl  TtM 
demurrer  to  eoont  1  wu  proparly  overmled. 

The  aeoond  count  waa  framed  under  Bob- 
dlTlatoa  2  of  aectiifii  1749  of  the  Oode  of  1806. 
It  la  Ilkttwlae  urged  agalnat  thia  coun^  that 
it  does  not  ahow  that  the  plalntUTs  Inteatate 
•was  In  the  discharge  of  Ua  dnty  when  In* 
Jured.  We  think  the  aTermento  of  the  ooimt 
afford  sofflclait  anawer  to  the  iniiatence.  It 
la  forthw  Inaiated  In  the  brief  of  connael 
that  the  altegatlona  <tf  negligence  In  thla 
count  ue  too  Tagoe  and  Indefinites  In  thla 
respect  the  count,  tested  by  the  many  cases 
decided  by  Uila  court,  la  snfficient  Bear 
Creek  MIU  Go.  Fazfcer,  181  Ala.  206,  82 
South.  700;  Annatnmg  t.  Montgomery  St 
By.  Co.,  128  Altf.  288. 26  South.  849;  Birming- 
ham 8.  B.  a  OOb  ▼.  OuBart,  188  Aliu  262, 
81  Sooth.  979;  S.  Oar  A  Foundry  Co.  t.  Bart* 
lett.  187  Ala.  280,  84  South.  20;  A  O.  S.  a 
a  Oo.  r.  Davla,  11»  Ala.  B72,  24  South.  862; 
M.  ft  O.  B.  a  Oo.  T.  George,  94  Ala.  214,  10 
South.  14&;  Leach  t.  Bush,  S7  Ala.  145;  S. 
By.  Go.  T.  Bnigaas  (Ala.)  42  South.  8S. 

The  defnidant  In  answer  to  the  complaint 
among  other  pleaa  pleadad  that  the  plains 
tUTa  demand  vaa  barred  1^  the  statute  of 
nondaim.  Notvlthstandlng.  the  suit  waa 
commenced  agalnat  M.  A  Moaa  and  was  re- 
TlTed  against  her  personal  r^reeentatlTe 
within  13  montha  after  her  deatbt  aa  Is  abown 
Iv  the  record,  the  plea  waa  uncballeDged  by 
the  plaintiff.  7Ioyd  t.  (3ayton.  67  AU.  265. 
The  plaintiff  Joined  issue  «i  the  plea  and 
filed  two  Qiedal  replieatlona  numbered  2  and 
4.  It  appears  that  the  iweientatlim  and 
Terlflcatlon.  aa-arerred,  were  In  substantial 
compliance  with  the  stetute.  Therefore,  the 
demurrer  to  replication  2  waa  pn^erly  0Tai>- 
ruled.  Ciode  1886^  f  188. 

The  first  ground  of  the  d^urrer  to  the 
fourth  replication  to  plea  11  Is  In  this  lan- 
guage: "For  that  It  do»  not  appear  there- 
from that  said  claim  was  presented  as  re- 
quired by  law,  within  12  months  after  the 
grant  of  letters  of  admlulatratlon  on  said 
estate.**  The  only  objection  particularized 
by  thla  ground  of  the  demurrer  goes  to  tbe 
time  within  which  the  presentation  of  the 
claim  was  made,  and  It  is  evident  that  tbe 
allegations  of  tbe  replication  answer  this  ob- 
jection. The  insistence  of  the  appellant, 
bowers  (neceasarlly  based  on  this  ground  of 
the  d^urre^,  la  that  the  nature  and  amount 
of  the  dalm  are  not  suffldenUy  shown  by  the 
presentation  as  alleged  In  tbe  replication. 
If  it  be  conceded  that  the  replication  Is  de- 
fecttre  in  this  respect,  tbe  demurrer  does 
not  present  It,  and  tbe  court  could  only  look 
to  the  grounds  of  tbe  demurrer  as  they  were 
assigned  In  making  Its  rulings.  The  stetute 
expressly  provides  that  "Any  defect  or  In- 
suflld^ncy  in  tbe  affldavlt  may  be  supplied 
by  amendment  at  any  time."  Oode  188^  I 


183.  The  affidavit  as  shown  by  the  amend- 
ment set  out  In  the  replication  was  In  sub- 
stantial compliance  with  the  statute,  and  it 
appears  by  the  avmnents  of  the  replication 
to  have  been  made  by  leave  of  the  judge  of 
probate.  Hence,  the  second,  third,  and  fourth 
ground  of  the  demurrer  to  the  replication 
were  without  merit  With  respect  of  amend- 
ment, there  Is  nothing  In  the  statute,  section 
138  of  the  Code  of  1896  which  excludes  de- 
mands on  whidi  suit  Is  pending,  therefore, 
the  fifth  and  sixth  grounds  of  the  demurrer 
to  the  replication  were  not  well  assigned. 
All  other  matters  sought  to  bo  presented  for 
review  are  contained  in  tbe  bill  of  exceptions, 
and  thbi  brli^  us  to  a  consideration  of  tbe 
motion  made  by  tbe  appellee  to  strike  the 
bill  from  tbe  record. 

Section  10  of  the  act  to  estebllsb  the  city 
court  of  Birmingham,  acts  1888-89,  p.  1000, 
Is  In  this  language:  "That  all  bills  of  ex- 
ceptions relating  to  the  trial  of  causes  in 
said  court  must  be  signed  by  the  presiding 
judge  of  said  court  within  sixty  days  after 
the  day  on  which  the  issue  or  issues  of  fact 
to  which  said  bill  of  exceptions  relates  waa 
tried,  unless  the  time  for  signing  such  bill  of 
exceptions  Is  extended  by  agreement  of  par- 
ties or  by  order  of  tbe  presiding  judge,  as 
now  authorized  by  law  respecting  the  signing 
of  bills  of  exceptions  In  the  circuit  court" 

The  cause  was  tried  on  tbe  16th  d^  of 
April,  1904.  The  bill  of  exceptions  was 
signed  on  the  14th  day  of  October,  1904. 

The  record  shows  that  on  tbe  4th  day  of 
June,  1904,  there  was  filed  with  the  dark  as 
one  of  tbe  papers  in  the  cause  a  paper  writ 
Ing  In  words  and  fignres  to  wit: 

"In  the  caty  Court  of  Birmingham.  W.  I* 
Moaley,  Admr.  v.  U  K.  Moss.,  Admr.  For 
sufficient  reasons  appearing  to  the  court  tt 
is  ordered  that  the  time  for  the  presentetion 
and  signing  of  a  bill  of  exceptions  In  above 
cauae  be  and  tbe  same  Is  hereby  extended  un- 
til October,  15tb,  1904.   Chas.  A  Senn,  Judge. 

"We  consent  that  tbe  above  order  shall  be 
made.  John  W.  Tomltnson,  Atty.  for  Pltf. 
George  Huddleston,  Atty.  for  Def. 

"Filed  in  office  this  4tb  day  of  June,  A  D. 
1904.   John  S.  OUlespy,  Clerk  ft  Beglster." 

No  entry  of  the  contents  of  l^e  paper  was 
made  In  the  minutes  of  the  court  The  city 
court  of  Birmingham  meets  on  the  first  Mon- 
day In  October,  and  continues  In  session  un- 
til tbe  1st  day  of  July  following,  so  the  paper 
was  filed  in  term  time.  Bills  of  exceptions 
are  creations  of  statute  law,  tb^  were  not 
known  In  the  common  law.  Hence,  the  valid- 
ity of  tbe  paper  purporting  to  be  a  bill  of 
exceptions,  when  assailed,  must  be  deter- 
mined by  the  Interpretetion  of  the  stetute  or 
stetutes  through  which  Ita  right  of  recogni- 
tion Is  claimed — Ite  validity  Is  asserted.  Tbe 
general  law  on  tbe  subject  Is  contained  in 
chapter  18  of  the  Code  of  1896,  SS  612-622. 
By  the  very  letter  of  section  19  of  the  "prac- 
tice act"  a  bill  of  exceptions  In  a  case  tried 
In  tiia  city  court  of  Blrmli^bam  may  be  le- 
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gaily  signed  hf  the  prealdlng  Judge  at  any 
time  wltbln  00  days  after  the  day  on  whldi 
the  laane  m  Uaues  of  fact  to  vhich  the  bill 
relatM  were  tried.  It  most  be  obeerred  that 
no  power  of  extending  the  time  within  which 
the  bill  may  be  signed  Is  conferred  up<»L  the 
court  by  the  ac^  and  In  this  respect  It  may 
be  said  that  the  act  qnallfled  the  gen»a] 
law  (section  617  of  the  Code  of  1896)  so  far  as 
It  is  applicable  to  the  dly  court  In  other 
words,  the  anthwlty  to  sign  the  bill  within  60 
days  after  Qie  trial*  would  seem  to  hare  been 
glTm  in  lien  of  the  power  of  fbe  comt  to 
make  the  extendon  given  by  section  617  of 
tiie  Code  of  1896.  The  act  provides,  however, 
that  the  time  toe  s^nlng  may  be  extended  by 
agreement  of  parties  or  by  order  of  the 
iveslding  Judge,  "as  now  authoriged  by  low 
rfspectUiff  the  tlgnlng  of  THllt  of  eaoeptiona 
In  the  ciroutt  court."  Italics  ours. 

No  argument  Is  necessary  to  show  tb&t  the 
authority  or  right  of  the  parties  by  agreement, 
and  of  the  presiding  Judge  by  order  to  extend 
the  time  for  the  signing  of  the  bill  of  excep- 
tions as  referred*  to  the  act,  must  be  ascer^ 
talned  from  and  controlled  by  the  statute 
and  rules  of  practice  applicable  to  the  dr^ 
colt  court  We  must  look  to  them  to  deter- 
mine the  right  of  extension  and  the  validity 
of  such  extension.  Referring  th«n  to  ttie 
statute  it  seems,  that  a  distinction  is  these 
made  between  the  court  and  the  judge  with 
respect  of  such  extension.  See  the  reason- 
ing of  Judge  Tyson  on  this  subject  in  Scott's 
Case  (Ala.)  87  South.  360.  See,  also,  Wright's 
Case,  186  Ala.  BO,  84  South.  187.  Section  617 
of  the  Code  ot  189^  confers  upon  the  court 
In  term  time  the  authwlty  to  fix  a  time  with- 
in whldi  a  bill  of  exertions  may  be  signed, 
and  ^ovldes  that  the  Judge  in  vacation  may 
extaid  the  time.  Section  618  of  the  Oode 
of  1896^  provides,  that,  "The  parties  or 
their  counsel,  may  by  agreement  in  writing 
entered  into  in  term  time,  fix  a  time  In  which 
the  bill  of  exceptions  may  be  signed,  and 
may.  In  like  manner  extend  au<±  time." 

Section  619  provides  that  "The  time  fixed 
by  tlie  court  or  Judge  may  be  extended  by 
agreement  of  the  parties  or  th^r  counsel,  and 
the  time  fixed  by  agreement  may  be  extended 
by  the  Judge  In  vacatiwL*'  It  is  obvious 
from  the  preceding  sections  that  ttie  time 
fixed  by  the  Judge  as  referred  to  in  section 
619  means  the  time  of  extension  fixed  by  the 
Judge  in  vacation,  for  neither  ot  the  sections 
confers  upon  the  Judge  authorl^  in  term  time 
to  fix  any  time  of  extensltm,  the  authority. 
In  term  time,  being  expressly  conferred  on 
the  oourt  while  express  authority  is  given 
In  the  same  section  to  the  Judge  to  be  enr- 
dsed  In  vacation,  to  extend  the  time  fixed 
by  the  court  Under  the  Oode,  then  the  time 
fixed  by  the  court  or  by  agreonent  of  the 
parties  in  term  time  may  be  extended  by 
agreement  of  the  parties  or  by  the  Judge  in 
vacatiim.  And  If  the  parties  in  vacation  ex- 
tend the  time  previously  given  hy  the  court 
or  the  parties,  this  time  may  be  further  ex- 


tended by  the  Judge  In  racafion,  likewise  an 
extension  made  by  the  Judge  In  ruAtloai  may 
be  extended  by  the  agreement  of  the  parties 
or  further  extension  may  be  giveii  bj  ths 
Judge. 

Thus  It  seems  to  follow  that  under  the 
law  ap^lcable  to  bills  of  exceptions  in  the 
circuit  court  the  presldhig  Judge  as  sodi  has 
no  power  in  term  time  to  extend  the  time 
for  rtgning  a  bill  of  exceptions,  but  the  only 
authority  be  has  is  to  be  exercised,  in  Tsca- 
tlon  with  respect  of  extoidlng  the  time  al- 
reat^  fixed  either  by  the  court  b7  agreement 
of  parties  or  by  himself  as  Judge  in  vacation. 
It  Is  clear  under  the  practice  act  referred  to 
that  the  ttane  fixed  by  It  for  signing  bills  of 
exception  may  In  term  time  be  ^tended  by 
agreement  in  writing  of  the  partioB  and  the 
time  fixed  by  such  agreement  under  tlie  act 
construed  In  connection  with  the  genenJ 
statutes,  may  be  extended  by  agreement  In 
writing  by  the  parties,  or  the  time  fixed  by 
agreement  of  parties  may  be  extended 
mder  of  the  pretidlng  Judge  made  In  vaca- 
tion.  And  It  Is  my  view  that  the  order  ot 
the  presiding  Judge  referred  to  in  awction  19 
of  the  practice  act  does  not  relate  to  any 
order  to  be  made  In  term  time,  but  to  orders 
which  may  be  property  made  under  the  gm- 
eral  statutes  by  tiie  presiding  Judge  in  Taca- 
tlon,  extending  the  time  of  signing  bills  of 
exceptions.  Further,  that  under  said  tec- 
titm,  the  court  has  no  power  to  grant  an  ex- 
tension of  the  time  within  which  a  bill  of 
exceptitms  may  be  signed.  It  must  be  sign- 
ed within  the  time  specified  in  the  statute 
or  within  ttie  time  fixed  by  agreement  of  the 
parties.  The  time  fixed  by  the  agreonent 
of  the  parties  as  has  been  stated  may  be 
extended  either  agreement  of  the  parties, 
or  by  the  presiding  Judge  in  vacation,  likewise 
the  time  of  extension  so  made  by  the  presid- 
ing Judge  may  be  extended  by  the  agreement 
of  the  parties  and  tiie  time  of  signing  the 
bill  if  rovered  by  eltlier  of  the  categories 
win  be  valid. 

Oonnsd  for  the  appellant  insisia  that  the 
paper  filled  purporting  to  extend  the  time 
for  signing  the  bill  of  exceptions  tot  ail 
practical  purposes  may  be  construed  as  an 
agreement  of  counsel  wltbln  the  meaning 
of  section  618  of  the  Code  of  1896.  If  this 
contention  of  counsel  could  be  sustained  and 
the  paper  held  to  be  an  agreement  of  the 
parties  to  extend  the  time  for  signing  the 
bill,  it  would  not  avail  tiie  appellant  any 
thing,  for  the  reason,  that  the  bill  of  ex- 
ceptions was  signed  after  the  next  sacceed- 
ing  term  of  the  court  to  the  one  at  v^ch  the 
trial  was  had,  was  begun.  Therefore,  signed 
In  violation  of  Rule  SO  of  practice  pertain- 
ing to  circuit  and  inferior  courts.  Gool^ 
V.  n.  S.  Savings  ft  Loan  Associations,  132 
Ala.  BOO,  31  SoutiL  ;  Wham  Ry.  ft  Elec- 
tric Co.  V.  James,  188  Ala.  684,  86  South. 
464;  Abercrombia  &  Williams  v.  Tandiver. 
140  Ala.  228,  87  South.  296.  The  foregoing 
views  with  respect  to  the  motion  to  strike 
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the  bill  of  ezceittlons  ore  tbon  of  the  vrlter. 
The  other  .members  of  the  court  are  of  the 
-Qphiiim,  and  It  mart  be  aocordlngly  held, 
that  the  bill  of  ezceptlone  Is  valid,  and  that 
the  motion  to  Rtrike  is  withont  Aterlt 

The  remaining  asslgnmentfl  of  error  relate 
to  ezcQttlons  reeerred  to  portions  of  the  oral 
Charge  of  the  court  and  diaigee  refused  to 
the  defendant.  Isaoea  were  made  np  with 
re«pect  of  connts  1,  2,  4,  5,  and  11  of  the 
<!onq;ilalnt,  to  which  were  filed  the  plea  of 
the  general  -Issoe  and  special  pleas  11,  12, 
Ifl,  14t  16,  16^  and  17,  on  whi<di  issoe  waa 
Joined.  Iseae  was  also  Joined  on  special 
replicattons  2  and  4  filed  to  plea  11.  This 
plea  presented  the  statute  of  n<nielaim  as  a 
defens&  And  the  spedal  replications  2  and 
4  allege  a  presentation  of  the  claim  by  filing 
a  statement  of  the  claim  in  the  office  of  the 
Judge  of  probate.  Connts  4,  6,  and  11  were 
chafed  out  at  the  leQuest  of  the  dtiCendant 

It  Is  insisted  that  the  general  afflrmatlTe 
charge  requested  by  the  defendant  should 
have  been  givcsi.  This  insistence  Is  rested 
upon  two  grounds,  flrat.  It  is  contended  that 
there  Is  no  erldence  that  toids  to  show  that 
Etter,  tlie  superintendent  of  the  brick  works, 
knew  that  plaintiff's  intestate  was  Inex- 
perienced. It  la  ffistincUy  averred  In  the 
first  and  second  counts  of  the  complaint 
that  Etter,  the  superintendent;  *%new  -that 
I^alnttCs  Intestate  wtw  an  ine^toienced  boy 
in  and  about  said  business."  Tlils  is  not 
an  indd^tal  aTorment;  but  Is  made  material 
br  the  pleader,  tiierefore  dionld  be  proved' 
to  the  reastmable  satltfactlim  of  tiie  Jury. 
But  it  is  not  necessao^  that  the  facts  stonld 
be  proved  by  direct  or  positive  evidence,  but 
like  every  other  material  allegation  it  may 
be  proved  by  circumstantial  evidence.  And 
unless  in  all  tiie  evidence  there  is  absence  of 
room  for  an  Inference  to  be  drawn  of  the 
existence  of  the  fact  averred  it  cannot  be 
taken  away  from  the  Jury,  but  must  be  sab- 
mltted  under  appropriate  mstructions  for 
their  determination.  Ala.  Steel  &  Wire  Oo. 
V.  Wrenn,  186  Ahu,  bottom  of  page  493,  84 
South.  970;  Culver  v.  Ala.  Midland  B.  B. 
Co..  106  Ala.  835,  18  South.  827.  Upon  due 
consideration  of  the  evidence  In  this  respect 
we  are  of  the  opinion  the  afflnnative  charge 
was  properly  refused. 

Next,  it  is  insisted  that  plea  11  put  in 
Issue  the  statute  of  mmdaim,  that  the  proof 
was  insufficient  to  show  a  presentation  of 
the  claim  and  that,  therefore,  the  affirma- 
tive diarge  should  have  been  given.  We 
think  it  cannot  be  gainsaid,  when  a  defend- 
ant in  a  suit  dies  pendente  lite,  and  the 
suit  Is  revived  against  the  deceased's  pa^ 
sonal  representative,  it  Is  not  required  that 
the  claim  upon  which  the  suit  Is  based  should 
be  presented  to  the  administrator  or  filed  in 
the  probate  court  In  other  wonte,  the  stat- 
ute of  nonclalm  is  inappUcable  to  such 
claims.  Floyd  v.  Clayton,  67  Ala.  265.  This 
being  tme,  plea  11  presented  a  wholly  Im- 
material issue.  Nevertheless,  it  was  recog- 


nized by  the  plaintiff  and  If  the  plea  was 
proved  the  deftoidant  was  entitled  to  the 
charge  notwithstanding  the  Immateriality  of 
the  plea.  But  the  appellant  <defendant) 
says  and  contends,  that  when  the  plea  of 
nonclalm  Is  filed  the  burdoi  of  proof  is 
on  the  plalntlfl  to  prove  presentation  of  the 
claim.  And  in  cases  where  the  plea  presents 
a  material  issue  it  cannot  be  doubted  such 
Is  the  law.  Mitchell  v.  Lea,  67  Ala.  4& 
We  think  this  rule  with  reference  to  the  bnr< 
den  of  proof  is  not  applicable  in  cases  whero 
the  Issue  presented  Is  an  immaterial  one, 
and  tliat  to  entitle  defendant  to  the  af- 
firmative charge  on  tiiat  Une  of  dedslons 
whldi  hold  that  proof  of  a  plea  presenting 
an  immaterial  issue  entities  a  defendant  to 
the  affirmative  charge  the  evidence  in  the 
case  should  show  without  confilct  the  truth 
of  the  facts  averred  In  the  plea.  Bo,  if  there 
is  no  evidence  tending  to  support  plea  11  or 
to  controvert  Its  all^ations,  the  defendant 
was  not  entiUed  to  the  affirmative  charge,  on 
this  Insistence. 

The  proof  tmded  to  show  plaintiff^  In- 
testeto  was  a  boy  between  18  and  14  years 
old;  It  tended  to  show  bis  slae  and  the 
<^racter  at  the  work  he  was  put  to  do  and 
place  where  the  work  was.  It  also  tended 
to  show  that  he  bad  worked  at  the  briiA- 
yard  only  a  short  time  and  that  the  woric  to 
which  he  was  put  by  the  superintendent 
and  which  he  was  doing  whm  he  rec^ved  hia 
Injuries  wui  not  his  "r^lar  Job,"  and  that 
it  was  dangerous  work.  We  think  all  these 
matters  were  matters  which  the  Jury  might 
properly  consider  In  determining  whether  or 
not  the  boy  was  inexperienced  with  respect 
to  the  particular  work  assigned  him.  And 
while  the  oral  diarge  of  the  court  with  re- 
spect of  tiiese  matters  may  be  argumentative 
in  form,  yet,  the  ezceptitm  reserved  to  it 
cannot  avail  to  reverse  tlie  case.  The  court 
further  charged  tiie  Jury  that  "There  Is  an- 
other av^ment  which  plaintiff  must  prove; 
and  that  Is,  that  this  work  was  necessarily 
dangerous,  which  means  tiiat  It  would  be 
necessarily  dangerous  •  in  spite  of  proper 
wamiiv  nnd  instruction.  If  you  are  rea- 
sonably satisfied  from  all  this  evidence,  that 
this  woriE  whldi  the  boy  was  put  to  do  was 
necessarily  dangerous  In  that  sense;  that 
is,  that  it  was  dangerous  to  a  boy  of  the 
experience,  age  and  capadly  that  ttiis  taj 
was,  that  it  was  necessarily  dangerous,  how- 
ever prudent  and  careful  the  instmctlons 
and  warnings  had  been  i^ven,  thai  the  mas- 
ter had  no  r^t  to  put  him  at  tiiat  kind  of 
work  and  would  be  liable  in  case  of  his 
death."  "The  law  recognises  the  right  of 
a  master  to  onploy  an  infant  in  a  hazardous 
occupation  on  condition  that  he  shall  furnish 
such  infant  with  such  information  relative 
to  the  perils  of  his  situation  as  will  enable 
him  to  com^hend  the  dangers  and  under- 
stand how  to  avoid  them.  But  It  Is  an 
actionable  vraong  for  a  master  to  expose 
In  a  hazardous  mqiloyment  one  whom  he 
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knowt  to  be  lading  In  captdly  to  mder- 
■tand  and  appreciate  the  dangers  turronnd- 
Ing  blm,  bowerer  mDCb  be  may  bare  been 
butmcted.  A  contrary  rule  of  law  wonld 
be  egregloiuly  inbuman." 

But,  "a  minor,  like  an  adnlt,  aaaiunee  tbe 
obvioua  rlak  of  Injniy  from  the  condition  of 
tbe  busluees  In  which  be  engagea,  and  thoee 
are  obvlona  rlaka  which  a  person  of  plolntUTs 
Intestate's  appar«it  age,  Intelligence,  and 
capacity  would  discover  and  appreciate  by 
the  ezwdse  of  ordinary  care."  Dresser's 
Emplofmf  Liability,  i  90.  Again,  Mr.  Dres- 
ser says :  "By  aoc^^ting  the  employment,  a 
minor,  ennally  wltb  an  adult,  assumes  the 
risk  of  Injury,  not  only  from  the  negligence 
of  fellow  serrantB  and  dang«rs  tnddoital  to 
the  business,  but  also  tnm  the  existing  con- 
dition c€  affairs  whldi  he  is  eranpetsnt  to 
appreciate,  and  tbe  danger  of  which  be  may 
avoid."  Dresser's  Emplojers*  UablUty,  i  96; 
Ala.  Mineral  B.  Ca  t.  Harcns,  115  Ala. 
889.  32  South.  18&. 

The  evidence  In  tbe  case  showed  that  tbe 
plalntlirs  Intestate  was  a  Inright,  smart  boy. 
of  good  IntelligeDce,  well  grown  for  one  of 
his  aga  There  Is  also  evidence  tending  to 
sbow  that  tbe  superintendent;  Btter.  bistmct 
ed  and  warned  the  boy  ot  tbe  dangns  «»> 
nected  with  the  work ;  and  there  Is  also  evi- 
dence In  the  record  which  tmds  to  show  that 
the  danger  was  open  and  obvious.  It  was 
also  shown  that  Btter  called  the  boy's  atten- 
tion specially  to  the  particular  danger  of  be- 
ing caught  between  the  belt  and  the  post — 
the  place  where  he  was  caught  and  killed. 
To  say  that  putting  a  boy  to  work  that  Is 
dangerous  renders  the  master  absolutely  li- 
able for  tbe  boy's  Injury  would  be  to  deprive 
boys  though  smart;  intelligent,  and  capable 
of  appreciating  the  danger  and  of  avoiding 
it  of  the  privilege  of  being  employed  in  any 
dangerous  work,  for  If  this  Is  tbe  law  no 
prudent  master  wonld  give  a  minor  employ- 
m«it  about  moving  madilnery  which  we  Ju- 
dicially know  is  dangerous.  It  wonld  also 
destroy  in  large  measnre  the  doctrine  of  as- 
snmptiott  of  risk  which  is  so  firmly  engrafted 
In  the  law  of  master  and  servant  as  declared 
in  our  dedslms.  "Warnings  to  a  servant  take 
nothing  from  the  Inherent  danger  tj£  tbfi 
work;  they  merely  enable  blm  to  avoid  it'* 
Tbe  charge  Is  not  stated  as  an  abstract  prop* 
osition,  but  as  being  applicable  to  tbe  facts 
of  tbe  case.  In  tbe  light  of  tbe  evidence  and 
the  propositions  of  law  elMve  adverted  to, 
we  must  bold  that  tbe  court  committed  re- 
versible error  In  that  portion  of  the  oral 
charge  under  consideration. 

Charge  2,  refused  to  tbe  defendant,  should 
have  been  given.  Tbe  complaint  in  both 
counts  avers  that  tbe  work  was  necessarily 
dangerous.  It  is  a  material  averment,  and 
without  proof  of  It  to  the  reasonable  satis* 
faction  of  the  Jury  the  plaintiff  should  not 
recover. 


(Surge  8  was  properly  refused.  It  —cits 
no  proposition  of  law.  Charge  4  is  not  as- 
signed as  error. 

Charge  5  was  ^operly  refused.  Tbe  bin 
of  excq^tioiui  shows  liiat  it  was  zoqiiested 
merely  for  tbe  purpose  of  answering  an  ar- 
gument of  opposing  coonseL  UitdidllB  Case, 
129  Ala.  26,  80  South.  348.  Uoraorer,  slven 
charge  17  seems  to  cover  It 

Oharge  6  was  j^operly  refused.  It  Isnnes 
the  insistence  of  plaintiff  snd  tbe  evidcsM* 
tending  to  support  it,  that  snperintaid^t 
Btter,  acting  within  tbe  scope  of  hla  author- 
ity, ordered  tbe  boy  to  do  the  work  he  waa 
dobig  at  the  time  he  was  killed. 

Charge  7  Is  not  assigned  as  error. 

Charge  8  should  have  been  girai.  one  of 
the  material  averments  of  the  complaint  Is 
that  the  boy,  George  W.  Uosley,  was  inex- 
perienced in  the  work  be  was  set  to  do. 

Charge  9.  besides  possessing  other  vloe^ 
la  argnmoitatlve,  and  was  properly  retoaed. 

Charge  10  was  iwoperly  rinsed.  By  plea 
10  tbe  doEense  is  made  that  tliwe  was  a  safe 
way  to  do  tbe  woric  the  boy  was  set  to  do, 
and  that  his  injury  was  caused  bj  hia  negli- 
gent failure  to  resort  to  that  way.  But  tba 
plea  does  not  aver  that  there  waa  a  "least 
dangenma  way,"  nor  can  it  be  aald  under 
all  drcnmstsnces,  that  a  servant  who  does 
not  resort  to  the  "least  dsngarons**  my  Is 
guilty  of  negligence. 

Charge  11,  cmutrued  in  connection  with 
special  plea  14,  and  in  the  light  of  the  evi- 
dence, should  have  been  given. 

Chaise  12  failed  to  hypotbeelEe  that  the 
act  of  Mosley,  set  forth  In  the  cbargei,  proxi- 
mately contributed  to  his  Injury. 

For  tbe  errors  pointed  out  tbe  Judgmoit 
is  reversed,  and  tbe  cause  remanded. 

Beversed  and  remanded. 

On  Bebearlng: 

WBAKLBY,  a  J.  The  question  to  be  ceo- 
sldered  is  whether  tbe  bill  <a  eseepiSam  waa 
signed  at  a  time  authorised  bj  law. 

By  tbe  act  approved  February  28,  1889, 
(Acta  1888-80,  p.  099  amendhig  a  pievtoua 
act  estobllshUig  tho  dly  coort  of  Birming* 
ham.  It  was  provided  that  tbe  court  should 
hold  «»  regular  term  In  racb  ^ar,  commen- 
cing on  the  first  Monday  In  September,  and 
ending  tbe  last  day  of  tbe  succeeding  June, 
thus  constituting  a  term  of  10  consecutive 
months.  At  the  time  of  the  passage  of  the 
amendatory  act,  tbe  taw  regulating  the  sign- 
ing of  bills  of  exceptions  in  esses  tried  In 
circuit  courts  or  In  other  courts  of  like  Juris- 
diction, unless  otherwise  specially  provided 
and  authorizing  tbe  extension  of  tbe  time  for 
signing  such  blils,  was  found  In  section  2T61 
of  the  Code  of  1886,  in  the  act  of  Febroaiy 
22, 1887,  entitled,  "An  act  to  regulate  the  sign- 
ing and  allowance  of  bills  of  ezceptlOD" 
(Pamph.  Acta  1886-87,  p.  12Q  and  In  Bole  30 
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of  Cbeolt  Oonit  Practice  (Code  1886,  p.  810). 
By  secticm  2761  it  was  provided  tbat  *^  bUl 
of  exceptions  can  be  signed  after  the  ad- 
journment of  the  court  during  which  the 
exception  was  taken,  nnleee  br  consent  or 
agreement  of  counsel  In  writing,  except  In 
aucta  cases  as  Is  otherwise  prorided;"  and 
tbe  effect  of  this  section  was  that  a  party 
-desiring  to  take  a  bfll  of  exceptions,  must 
hare  secured  the  signature  of  the  presiding 
Judge  at  the  trial  term,  unless  the  opposite 
party  or  his  counsel  were  Indnlgoit  enough 
to  consent  to  an  extension  of  time.  Role  80 
of  Gircolt  Oourt  Practice  recognized  this  sit- 
uation by  affirming  '*that  In  all  circuit  and 
Inferior  courts  of  common-law  Jurisdiction, 
blUs  of  excq)tl(ms  may  be  signed  by  the  pre- 
siding Judge  at  any  time  during  tbe  term  at 
which  the  trial  or  proceeding  is  had,  or  by 
written  omMiit  oC  the  parties*  or  their  coun- 
sel filed  in  tbe  cause,"  but  stipulating  forOier 
that  iny  tiw  consent  of  tba  adversary  iiarty  or 
bis  counsel  tbe  hill  might  be  signed  at  any 
time  before  the  next  sncMediiw  term,  and  not 
afterwards;  Rule  80  by  its  concluding  clause 
placing  a  limit  as  to  time  b^ond  which  con- 
sent  of  parties  could  not  authorise  the  sign- 
ing of  a  bill  of  exceptions,  in  this  state  of 
the  law.  the  Legislature  again  dealt  with 
the  subject  because  it  wss  often  tnconvenlent 
and  burdensome  to  require  a  bill  of  excep- 
tlons  to  be  prepared  and  signed  during  the 
trial  term,  and  it  did  not  seem  Just  to  with- 
hold from  the  court  or  the  presiding  Judge  all 
power  in  Its  or  his  discretion  to  extend  tbe 
time,  whereby  the  excepting  party  would  be 
placed  at  the  mercy  of  his  adversary  in  re- 
spect of  securing  an  ^tension.  To  remedy 
this  defect  In  the  law,  the  act  approved  Feb- 
ruary 22, 1887  (Pamph.  Acta  188ft-«7.  p.  126). 
was  passed,  by  the  first  section  of  which  It 
was  provided  **1Mt  In  all  cases  where  bills 
of  exceptlona  are  aufbrnrlzed,  the  court  In 
term  time  may,  on  the  iu)pUcatlon  of  either 
party,  fix  the  time  In  whldi  tlw  blU  of  ez- 
ceptiMis  shall  be  signed,  and  the  Judge  in 
vacatimi  may  for  good  cause  eztoid  the  time 
fixed  in  term  time;  provided,  in  no  case  shall 
the  time  allowed  exceed  six  months;  and  pro- 
vided further  that  nothing  herein  contained 
shall  prevent  parties  from  agreeing  as  to 
time  as  now  provided  by  law." 

After  the  enactment  of  the  last-mentioned 
statute  the  law  stood  thus:  A  bill  of  excep- 
tions might  be  signed  at  any  time  during  the 
trial  term;  the  court  In  term  time  might  fix 
the  time  in  which  the  bill  might  thereafter 
be  signed,  and  tbe  Judge  In  vacation  migbt 
extend  the  time  fixed  by  the  court  during  tne 
trial  term;  but  In  no  case  could  the  time  al- 
lowed enseed  six  months,  whether  extended 
tbe  court,  Judge,  or  by  agreement  of  par- 
ties. The  right  of  parties  to  agree  to  an  ex- 
tenilai  waa  not  impaired  or  destroyed  by  the 
act  9t  February,  1887,  and  such  right  remain- 


ed, but  It  was  subject  to  tbe  provision  of  Bule 
80  which  denied  to  the  parties  the  right  tc/ 
«rtaid  tbe  time  for  signing  a  blU  Into  the 
succeeding  term.  It  was  also  tbe  setUed  con- 
struction that  an  extraision  of  time  In  any 
proper  form  or  by  any  authority  must  be 
made  before  the  time  for  signing  tbe  bill  had 
expired  under  existing  conditions;  In  other 
words,  that  no  lapse  or  chasm  must  Intervene 
or  occur.  There  are  other  provisions  on  the 
subject  In  the  Code  of  1896  (sections  618,  619), 
not  contained  In  the  act  of  February  22, 1887, 
and  which  were  not  In  existence  when  the 
practice  act  of  the  Birmingham  city  court 
became  a  law  on  February  28, 1889,  and  hence 
cannot  be  considered  in  construing  the  latter 
act  in  so  far  as  it  undertakes  to  regulate  the 
signing  of  bills  of  exceptiona  in  cases  tried 
In  said  city  court 

We  have  been  at  some  pains  to  set  out 
with  particularity  of  detail  the  state  of  the 
law  on  the  subject  of  the  signing  of  bills  of 
exception  in  tbe  circuit  court,  at  the  time 
of  the  passage  of  the  Birmingham  dty  court 
practice  act,  because  it  becomes  necessary  to 
conirider  the  then  existing  law  in  ascertain- 
ing what  was  meant  by  the  last  clanse  of  sec- 
tion 19,  which  declared  that  "all  bills  of  ex- 
ceptions relating  to  the  trial  of  causes  in  said 
court  must  be  signed  within  60  days  after 
the  day  on  which  the  Issue  or  issnes  of  fact 
to  which  said  bill  of  exceptions  relates  was 
tried,  unless  the  time  for  signing  such  bill 
of  exceptions  is  extended  by  agreement  of  par- 
ties or  by  order  of  the  presiding  Judge,  as 
now  authorized  by  taw  respecting  the  nign- 
Ing  of  bills  of  exertions  in  tbe  (drcult  court." 
In  analysing  this  section.  It  must  be  remem- 
bered at  the  outset  tbat  it  relates  to  a  court 
having  a  continuous  term  of  ten  months. 
Obviously,  It  would  not  taave  been  wise  to 
allow  parties  the  whole  of  so  long  a  term 
within  which  to  have  a  bill  of  exceptions 
signed;  tbe  law  giving  parties  the  term  with- 
in which  to  secure  an  authentlca1»d  bill  was 
framed  to  apply  to  courts  having  compara- 
tively short  terms:  and  so  section  19  fixed  60 
day  aa  the  time  that  was  proper  In  any  event 
to  be  allowed,  and  ttiat  without  grace  or 
favor  from  the  oourt,  the  Judge  or  adversary 
parties  or  their  counsel  at  the  same  time 
compelling  action  within  that  period  unless 
further  hidulgence  could  be  obtained  in  some 
authorized  manner.  It  is  a  matter  of  com- 
mon knowledge  among  Judges  and  practt' 
tioners  tfast  circuit  courts  in  term  time  were 
accustomed,  as  a  mattw  of  course,  und«  the 
act  of  Felwuary  22,  1887,  to  fix  some  rea- 
sonable time  beyond  the  torm,  as,  for  example, 
80  <v  60  days,  for  tbe  signing  of  bills,  and 
ao  It  was  that  the  Legislature  dealing  with 
tiie  city  court  of  Blrmlnfi^am  and  with  Its 
exceptionally  long  term,  not  only  fixed  a 
limit  of  60  days  so  as  to  preclude  the  Idea 
that  parties  at  all  events  would  hare  the 
whole  term  for  obtaining  a  bill  of  exceptions, 
but  also  secured  to  the  parties  that  reasonable 
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time  at  circuits  courts  In  term  time  bad  been 
accustomed  to  do  on  application.  HaTlng 
done  this,  the  Legislature  proceeded  to  deal 
with  the  subject  of  extension  of  time,  and  by 
Mctlon  19  also  authorized  such  extension  "by 
agreement  of  parties  or  by  order  of  the  pre- 
siding Judge."  Did  the  Legislature  by  the 
clause  "as  now  authorized  by  law  reflK)ectlng 
the  signing  of  bills  of  exceptions  In  the  dr- 
cult  court"  intend  to  withhold  from  a  pre- 
siding Judge  the  power.  In  term  time,  to 
make  an  ntentlon  of  time  for  signing  a  bill, 
and  to  permit  him  only  Id  vacation  to  exer- 
cise the  power  of  extension  which  section  19 
undoubtedly  confers  upon  him?  We  do  not 
think  it  at  all  probable  that  the  framers  of 
the  practice  act  meant  the  statute  to  so  oper- 
ate. No  good  reason  can  be  perceived  why 
the  presiding  Judge  should  have  the  power  of 
extension  during  two  months  of  vacation, 
and  not  have  it  during  the  10  months  of  the 
term.  Why  should  the  L^slature  place  a 
party  at  the  mercy  of  his  adversary  during 
10  months,  and  rescue  him  from  an  unwilling 
or  ungracious  opponent  during  a  short  vaca- 
tion? The  policy  of  the  law  In  force  at  the 
time  of  the  passage  of  the  Birmingham  city 
court  act  was  to  relieve  parties  In  respect  of 
extensions  of  time  for  signing  UUs  of  exer- 
tions from  any  dependence  upon  their  ad- 
versaries. Ladd  T.  State,  92  Ala.  B8,  9  South. 
401.  The  statute  under  consideration  ought 
not  to  receive  a  narrow  construction,  operat- 
ing to  produce  consequences  which  In  all 
human  probability  the  framers  of  ttie  statute 
neither  foresaw  nor  intended. 

Furthermore,  the  argument  that  by  the  ref- 
erence In  section  19  to  the  then  existing  law 
respecting  the  signing  of  bills  of  exceptions 
in  the  circuit  court,  It  was  Intended  to  coo- 
flne  the  exercise  of  the  power  of  extension, 
expressly  conferred  on  the  presiding  Judge, 
to  Tacatlon  proves  too  mudi,  and  is  destruc- 
tive of  Itself.  By  the  general  law,  as  we 
have  already  shown,  tiie  Judge  In  vacation 
might  extend  the  time  that  was  fixed  by  the 
court  during  ttie  tenn,  but  by  the  city  court 
act  no  power  at  all  is  conferred  on  the  court 
to  fix  or  extend  the  time  durii%  llie  term,  and 
hence  under  the  construction  contended  for, 
the  presiding  Judge  could  never  make  an  ex- 
tension, altiiong^  section  19  provides  tliat  be 
may  do  sa  Nor  can  section  619  of  the  Code 
of  1896  be  called  to  the  aid  of  the  argument 
we  are  combatting,  since  that  section  was 
not  in  existence  at  the  passage  of  tbe  city 
court  act  "TbB  artffl'lal  aianner  In  which 
many  of  onr  statutes  are  framed,  tbe  inapt- 
ness  of  expressions  frequently  used  and  tbe 
want  of  perspicuity  and  precision  not  Infre- 
quently met  with,  often  requires  tbe  conrt  to 
look  less  at  tbe  letter  or  words  of  tbe  sta^ 
ute  than  at  the  context,  the  subject-matter, 
the  consequence  and  effects,  and  the  reason 
and  spirit  of  the  law.  In  endeavoring  to  ar^ 


rive  at  the  will  of  the  law  giver."  ThompKm 
V.  State.  20  Ala.  M. 

It  iB  a  well-settled  rule  that  "when  words 
are  not  precise  and  clear,  sucb  cons  traction 
will  be  ad<^ted  as  shall  appear  the  most  rea- 
sonable and  best  suited  to  accomplish  tbe  ob- 
ject of  the  statute,  and  a  construction  whicb 
would  lead  to  an  absurdity  ought  to  be  re- 
jected." Sprowl  T.  Lawrence,  33  Ala.  674. 
What  then  was  Intended  by  the  concluding 
clause  of  section  10,  and  what  field  of  opera- 
tion may  be  found  for  It  without  eliminating 
from  tbe  section  the  power  conferred  on  the 
presiding  Judge  to  extend  the  time  for  sign- 
ing a  bill  of  exceptions?  Tbe  section  did  not 
purport  to  be  a  complete  enactment  on  tbe 
subject  with  which  it  dealt  It  did  express- 
ly confer  npon  tbe  presiding  Judge  and  the 
parties  by  agreement  the  jmwer  of  extension, 
but  there  wa«  other  regulations  In  tbe  gen- 
eral law  not  specified  in  section  19,  with 
which  It  was  desired  to  supplement  tbe  ex- 
press provisions  of  the  section.  These  were, 
that  the  agreement  of  tbe  parties  mmt  be  In 
writing;  that  parties  could  not  extend  tbe 
time  into  the  sncceedliu;  term,  and  that  tlie 
time  in  no  event  could  be  extended  beyond 
six  months,  and  that  no  chasm  must  occur. 
It  was  not  the  purpose  to  limit  ibe  power  of 
the  presiding  Judge  as  to  the  time  when  he 
ml^t  make  an  order  of  extension;  that  Is^ 
as  between  tbe  exraclse  of  it  In  terra  time 
or  In  vacation;  and  we  do  no  violence  to  ttie 
langntge  of  tbe  section  In  so  holding.  Tbe 
sectimi  was  remedial  and  should  be  constmed 
liberally  to  effectuate  its  evident  porpoee. 
By  the  terms  of  tbe  court  act  tbe  pretfd- 
iDg  Judge  bad  tlie  power  In  term  time  to  ex- 
tend tbe  time  for  signing  the  bill  In  this  case 
and  he  exercised  the  power  by  signing  the  or- 
der found  in  the  record.  It  is  true  the  order 
recites  that  suffldent  reasons  appeared  to  tbe 
court  yst  the  order  of  extension  was  signed 
by  the  presiding  Judge  and  It  Is  evident  be 
made  the  order.  It  would  be  extremely  tech- 
nical to  Iwld  the  order  was  that  of  tbe  court 
only,  and  not  of  the  Judge.  In  tact  the  dif- 
ference between  them  in  respect  of  an  order 
of  extension  of  time  for  signing  a  UH  oC  ex- 
ceptions is  very  insubstantial,  and  Is  material 
only  because  tbe  law  in  certain  lases  estab- 
lishes the  difference.  We  have  no  dlfflcntty 
in  holding  that  tbe  order  of  exttaisloa  was 
made  by  the  presiding  Judge,  alflkoa^  n 
might  be  treated  as  having  likewise  been 
made  the  court  Those  taking  tbe  order 
meeta  to  have  been  carefid  to  have  tin  Judge 
give  It  a  dual  form. 

The  bill  of  exceptions  was  signed  In  time, 
and  cannot  be  stricken.  The  result  is  that  a 
rdearing  must  be  granted,  and  the  ezc^ 
tlons  presented  by  the  bill  consldtted. 

All  the  Justices  concur  in  this  opluton  ex- 
cept DENSON.  J.,  who  states  bis  vtows  In 
his  opinion  upon  liie  wbole  case. 
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ENOLB  T.  SIMMONS. 
(Snpnma  Ooart  of  A^*""*-  June  tO,  1800.) 

1.  Husband  and  Wifb— Action  by  Wira— 
Tbibpass. 

Under  Code  1896,  8  2523,  providins  that  the 
damagee  recoverable  by  a  wife  for  injuries  to 
her  person  are  her  separate  property,  and  sec- 
tion 2527,  declaring  that  a  wife  must  sue  for 
Injuries  to  her  person,  a  wife  may  sue  for  an 
injury  to  her  person  inflicted  without  physical 
violence  by  one  enterii^  the  dwelling  bouse  oc- 
cupied by  herself  and  her  husband,  IrrespectiTe 
of  the  Question  as  to  the  ownership  of  the  house. 

IBd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Husband  and  Wife,  9S  737,  76&] 

2.  Tbespabs— Acts  Constitutinq. 

A  man  entered  the  dwelling  house  ol  a 
married  woman  far  advanced  in  pregnancy. 
After  being  informed  that  her  husband  was  ab- 
sent, and  after  refusing  to  leave  at  her  reqneat, 
he  took  an  inventory  of  the  household  ofecta 
and  made  threats  of  what  he  Intended  to  do  in 
the  collection  of  a  claim  against  the  husband. 
She  was  thrown  into  a  state  of  nervous  excite- 
ment, and  labor  pains,  resulting  in  the  pre- 
mature birth  of  a  child,  were  brought  on.  Held, 
that  he  was  liable  for  the  bodily  pain  she  suf- 
fered, though  no  physicial  violence  was  inflicted. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Osceola  Kyle,  Judge. 

"To  be  offldaiiy  reported." 

Action  bj  Mary  P.  Engle  against  W.  B. 
SlmmoiiB.  From  a  judgment  for  defendant 
rendered  <m  anatalnlng  a  donarrer  to  ttie 
complaint  plaintiff  appeals.  Beversed. 

John  R.  Sample  and  S.  A.  Lynne,  for  ap- 
pellant  B.  W.  Godbey,  tor  appelle& 

DOWDEILIj,  J.  This  Is  an  action  by  the 
plaintiff,  appellant  here,  to  recover  damages 
for  the  wrongful  act  of  the  defendant  where- 
by she  was  caused  to  suffer  great  physical 
pain  and  consequent  temporary  physical  dis- 
ability. The  complaint  as  amended  contain- 
ed five  counts,  to  all  of  which  a  demurrer 
was  sustained  by  the  trial  court,  and,  the 
plaintiff  declining  to  plead  over,  a  Judgment 
was  rendered  In  favor  of  the  defendant 

Thn  principal  and  Important  question  In 
the  case  1b  :  Does  the  complaint  as  amended 
state  a  cause  of  action?  It  Is  a  sound  and 
Just  principle  of  law  that  where  one  In  vio- 
lation of  the  law  does  an  act  which  In  its 
consequracea  is  injurious  to  another,  he  U 
liable  fOr  the  damages  caused  by  such  wrong- 
fnl  act  Van  Norden  t.  Robinson,  46  Hnn 
(N;  T.)  567.  The  all^atlons  of  the  com- 
plaint show  that  the  defendant  entered  Into 
the  dwelling  house  of  the  plaintiff,  who  was 
at  the  time  far  advanced  In  pregnancy,  and 
In  the  absence  of  her  husband,  and  with  the 
evident  purpose  of  collecting  a  claim  against 
the  bnsband,  and  after  being  Informed  by  the 
plaintiff  that  her  husband  was  absent  from 
home,  and  after  having  been  requested  by 
plaintiff  to  leave  the  premises,  be  refused 
wittiont  1^1  cause  or  good  excuse  to  do  so, 
persisting  In  interrelating  the  plaintiff  and  In 
taking  an  inventory  of  her  household  ^ects, 


making  at  the  time  threats  of  what  be  In- 
tended to  do,  whereby  the  plaintiff  was 
thrown  into  a  state  of  nervons  excitement 
bringing  on  labor  pains  attended  with  unusual 
severity  continuing  for  three  days,  and  re- 
sulting In  the  premature  birth  of  a  child, 
and  causing  a  physical  disability  to  the  plain- 
tiff which  for  a  long  time  incapacitated  her 
for  the  dlBcharge  of  her  household  dutlea. 
That  the  defendant  violated  the  law  in  lila 
refusal  to  Immediately  leave  the  premises 
when  ordered  to  do  bo,  there  can  t>e  no  ques- 
tion, and  that  his  anbsequent  conduct  as  al- 
leged was  wrongful  Ib  equally  certain.  Tb6 
action  was  properly  brought  In  the  name  of 
the  wife.  Sections  2G2S,  2527,  Code  1896. 
The  suit  is  for  an  injury  to  the  plaintiff,  and 
not  for  a  trespass  to  the  realty  as  supposed 
by  appellee.  It  Is  wholly  Immaterial  under 
the  circumstances  alleged  whether  the  owner- 
ship of  the  premises  was  In  the  plaintiff  or 
her  husband,  although  it  is  averred  that 
the  possession  of  the  dwelling  was  held  un- 
der a  contract  of  lease  made  by  the  wife. 
In  Watson  v.  Dllta  aowa)  89  N.  W.  1068.  57 
L.  R.  A.  561,  98  Am.  St  Rep.  239,  It  was  said  : 
"Nor  does  it  matter,  In  our  judgment,  that 
the  trespass  was  committed  on  property  be- 
longing to  the  husband.  It  was  her  home  as 
well  as  that  of  her  husband,  and  any  un- 
lawful entry  or  invasion  thereof  which  pro- 
duced physical  injury  to  ber  was  a  wrong 
for  which  she  sougbt  to  recover." 

Nor  Is  It  important  that  no  physical  vlo- 
lence  was  done  her  person.  The  bodily  pain 
and  suffering  which  she  endured  was  In  di- 
rect line  of  causation  from  the  alleged  wrong- 
ful act  of  the  defendant  Armstrong  t. 
Montgomery,  St  Ry^  123  Ala.  233,  26  South. 
849.  In  a  case  similar  to  the  one  under  con- 
sideration the  Supreme  Court  of  Texas,  in 
an  opinion  by  Gainea,  J.,  said:  "That  a 
physical,  personal  Injury  may  be  produced 
through  a  strong  emotion  of  the  mind  there 
can  be  no  doubt  The  foct  that  it  is  more 
difficult  to  produce  such  an  injury  through 
the  Dperati<m  of  the  mind  than  by  direct  phys- 
ical means  affords  no  suffldent  ground  for 
refusing  compensation  in  an  action  at  law, 
when  the  Injury  Is  Intentional  or  negligently 
Inflicted.  It  may  be  more  dlfl^cutt  to  prove 
the  connection  between  the  allied  cause  and 
the  Injury,  but  if  It  be  proved,  and  the  Injury 
be  the  proximate  result  of  the  cause,  we  can- 
not say  that  a  recovery  should  not  be  had. 
Here,  according  to  the  all^atlons  of  the  pe- 
tition, the  defendant  has  produced  a  bodily 
Injury  by  means  of  that  emotion,  and  It  Is 
for  that  injury  the  recovery  Is  sought"  Hill 
T.  Kimball  (Tex.  Sup.)  18  S.  W.  69,  7  L.  R.  A. 
619.  In  the  case  of  Brownbaok  v.  Fralleyz. 
78  III.  App.  262,  It  was  said :  "One  who  goes 
to  the  house  of  a  pregnant  woman  and  flour- 
ishes a  whip,  and  makes  threats  In  a  bois- 
terous manner,  la  liable  for  her  miscarriage 
and  sickness  resulting  from  fright  proxlmate- 
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ly  occasioned  tSiereby.  which  fright  he  muBt 
have  obseired  by  the  exercise  of  ordinary 
care,  even  though  be  did  not  know  of  the  con- 
dition of  her  health."  To  the  same  effect  are 
the  foUowlng  cases:  Watson  t.  Dilts,  su- 
pra; Razzo  r.  Vaml,  81  Cal.  289.  22  Pac.  848; 
Chicago  &  N.  W.  K.  Co.  T.  Bunerberg,  16 
IlL  App.  887;  Newell  t.  mitcber.  38  Am. 
Rep.  703.  The  plaintiff  here  was  In  her  borne, 
«nd  had  a  right  to  the  peuefnl  and  nndls- 
tarbed  enJoymait  of  the  aame,  and  any  nD> 
lawful  entry  or  Inrairion  thereof,  which  pro- 
duced pta^cal  Injury  to  her,  whether  by 
direct  personal  Tlolence,  or  through  nerroub 
excitement  the  proximate  result  of  the  wrong- 
ful acta  €t  the  defendant,  was  a  wrong  for 
which  she  la  entitled  to  recover. 

It  ftdlowB  from  the  foregoing  vlewa  tiiat 
the  trial  court,  In  our  opinion,  erred  In  sua* 
tabling  the  demurrer  to  the  amended  com- 
plaint, and  for  which  error  tbe  Jndgment  ap- 
pealed from  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

HARALSON.  SIMPSON,  and  DBNBON, 
JJ.,  concur. 


BRADFORD  v.  STATE. 
(Sapreme  Oourt  of  Alabama.  June  30.  1000.) 

1.  CBnciNAL  Law  —  Appeai>— BEvnw— B^ND* 

XnOS  BT  COUBT. 

While  neither  the  act  of  February  6.  1891. 
nor  the  act  ammdatory  thereof,  approved  Feb- 
ruary 10,  1899  (Acts  1898-99,  p.  8.%),  con- 
ferring on  the  county  court  of  Lawrence  county 
jurisdiction  of  misdemeanors,  aathorins  the 
Supreme  Court  to  review  the  coaclnsions  of  the 
Judge  on  the  evidence  in  eases  tried  without  a 
jury,  where  the  facts  are  free  from  conflict,  the 
action  of  tbe  court  in  apiiAylng  the  law  will  be 
reviewed. 

2.  Gaming— Prosecution— BuaoEN  or  Pboof. 

On  a  prosecution  for  betting  at  a  game 
played  with  cards  at  a  public  place  the  burden 
is  on  the  state  to  prove  beyond  a  reasonable 
doubt  that  the  place  was  a  public  one. 

3.  WrrNBSBES— CROSa-EXAHINATION— KKOWZ^ 

BDQB  OF  Witness. 

Where,  on  a  prosecution  for  betting  at  a 
game  played  with  cards  at  a  public  place,  wit- 
nesses testified  that  they  did  not  thhik  the  place 
could  be  seen  from  a  certain  public  road,  it  waa 
proper  for  tbe  state  on  croes-examluation,  to 
ask  the  witnesses  if  they  could  testify  that  the 
playing  at  that  place  could  not  be  seen  trcm  any 
point  along  tbe  public  road. 

[Ed.  Note. — For  cases  in  point,  see  vot.  60, 
Cent.  Dig.  Witnesses,  H  931-848.] 

4.  GaUINQ— PBOBEOUTIOn— BVIOENCB—SuFFI- 
CrENCr. 

On  a  prosecution  for  betting  at  a  gime 
played  with  cards  at  &  public  place,  it  appeared 
that  the  playins  was  done  at  night  in  a  patch  of 
woods  about  150  feet  from  a  church  where  re- 
ligious exercises  were  going  on  and  about  the 
same  distance  from  a  public  road.  It  was 
shown  that  the  place  could  not  be  seen  from  the 
church  and  witnesses  testified  that  they  did  not 
think  it  could  be  seen  from  the  road,  thongh 
they  admitted  that  they  could  not  testify  that 
the  playing  could  not  be  seen  from  any  point 
along  the  public  road.  The  place  was  not  fre- 
quented for  the  purpose  of  gaming,  and  it  ap- 


peared that  while  three  or  four  persons  w>r- 
attracted  from  the  diurch  by  the  licbt  fr''>a 
the  fire  which  defendant  and  his  GompftniDitt 
had  nuide  for  the  purpose  of  itlaying.  the  gac^ 
stopped  as  soon  as  such  persons  came  nptm 
scene.  Held,  that  the  evidence  waa  InmifieiKt 
to  show  the  place  a  public  one. 

Appeal  from  Lawrence  County  Oomt;  J. 
C  Kunpe,  Judge. 

**To  be  officially  reported.** 

G  rover  Bradford  waa  convicted  of  betting 
at  a  game  i^ayed  wlQi  cards  at  a  pablk 
place,  and  be  appeals.  Reversed  and  re- 
manded. 

G.  O.  Chenault,  for  appellant.  Mass? 
Wilson,  Atty.  Geo.,  for  the  State. 

DOWDBLL,  J.  The  defendant  was  tried 
and  convicted  by  the  county  court  of  Law- 
rence county  on  an  Indictment  for  tiectiog 
at  a  game  played  with  cards  in  a  pubt.: 
place.  The  indictment  was  found  by  graiul 
Jury  at  the  Spriug  term,  1005,  of  tlie  drcmt 
court  of  Lawrence  couuty,  and  was  by  tti: 
court  transferred  to  the  county  court  under 
the  statute.  The  trial  was  by  tbe  court 
without  a  Jury. 

Neither  the  act  approved  February  6,  1891, 
nor  the  act  amendatory  thereof,  approved 
February  10,  1899  (Acts  1898-90,  p.  83ti  . 
conferring  Jurisdiction  In  such  cases  on  tint 
county  court,  authorizes  ua  to  review  tbe 
conclusions  of  tbe  Judge  of  that  court  on 
the  evidence  adduced  before  him  In  the  trial 
of  a  case  without  a  Jury.  But,  as  was  aaiJ 
In  the  case  of  Giles  v.  State,  88  Ala.  23^1. 
67  South.  271:  "If,  however,  the  facts  put 
In  evidence  in  a  given  case,  or  In  respect  to 
a  particular  matter,  before  the  Judge  of  that 
court,  are  free  from  conflict,  and  do  not  ad- 
mit of  adverse  inferences  or  deductions, 
the  action  of  the  court  in  applying  the 
law  to  those  facts  will  be  reviewed.  In  such 
case,  the  matter  revised  Is  a  conclusion  of 
law  from  undisputed  facta,  and  not  tbe 
finding  of  fact  from  the  evidence  adduced 
on  tbe  trial."  Skinner  v.  State,  87  Ala. 
lOB.  6  South.  399;  Hardy  v.  Ingram,  Si 
AU.  544,  4  South.  872;  Boyd  v.  State.  S8 
Ala.  160,  7  South.  268,  16  Am.  St  Rep.  3L 
Under  the  Indictment  In  this  case,  tbe  burden 
was  ou  tbe  state  to  prove  tieyond  a  reason- 
able doubt  that  the  place  at  which  the  al- 
leged playing  occurred  was  a  pobllc  place. 
The  evidence  showed  without  conflict  that 
the  playing  was  done  at  nlgbt  in  the  woods 
about  150  yards  from  a  church  where  re- 
ligious exercises  were  going  on,  and  about 
tbe  same  distance  from  a  public  road.  The 
evidence  further  showed  that  there  were 
trees  and  bushes  between  tbe  church  and  tlie 
place  of  the  playing,  and  so  aa  to  the  publir 
road ;  and  furthermore,  that  tbe  place  could 
not  be  seen  from  the  church.  The  defmd- 
ant  and  ouly  one  other  was  engaged  in  tbe 
game,  and  no  one  else  was  present  Tbe 
place  was  not  one  frequented  for  the  pur- 
pose of  gaming,  and  this  was  tbe  only  time 
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that  the  defftndant  bad  ever  played  cards 
at  that  place.  Three  or  four  perBons  were 
attracted  and  drawn  from  the  cbnrcb  by 
the  light  fnnn  the  Are,  which  the  defoidant 
and  his  companloQB  had  made  for  the  pur^ 
pose  of  playing,  and  wben  them  pawns 
came  npon  the  scene  the  game  stopped,  and 
was  not  afterwards  engaged  In.  There  was 
no  evidence  that  the  place  could  be  seen 
from  the  public  road.  Witnesses  testified 
that  they  did  not  think  It  conld  be  seen 
from  the  public  road.  But,  the  conrt  per- 
mitted the  state,  against  the  objection  of 
the  defendant,  to  ask  the  witnesses  If  they 
could  testify  that  the  playing  at  that  place 
oould  not  be  seen  from  any  point  along  the 
public  road,  to  which  Interrogatory  they 
eadt  answered  In  the  n^atlTe.  It  may  be 
that  this  question  was  permissible,  and  doubt- 
less was,  in  view  of  the  statement  by  the 
witness,  that  he  did  not  think  the  place 
conid  be  seen,  but  alone  and  of  Itself,  it  was 
insnffldent  to  show  that  flie  place  of  playing 
cards  conld  be  seen  ftom  any  point  along 
the  public  load.  This  was  negative  evidence 
without  any  afBrmatlTe  tendency.  It  was 
not  enough  to  afford  a  reasonable  Inference 
of  tjM  existence  of  a  fact  In  issue,  and  which 
It  was  incumbent  upon  the  state  to  estab* 
lish  b^wnd  a  reasonable  doubt,  btfore  a 
eoncluBl<m  of  tbe  defendants  guilt  could  be 
reached. 

We  are  of  tbe  opinion  that  m  the  undls* 
pnted  erldfluoe  tlie  qnestion  is  one  of  law, 
and  that  tin  court  erred  In  the  Ju^ment 
rendered. 

Reversed  and  remanded. 

WBAKI^,  a  J.,  and  HABALSOM  and 
DBNSON,  JJ^  concur. 


•  TOWN  OF  NBW  DSOATUB  ▼.  80HABF1DN- 
BSBO. 

(Bapreme  Conrt  of  Alabama.    April  4,  19(Wl 
On  Rehearing,  June  SO,  1006.) 

1.  MimiCTPAi.  CoaPOBATiONS  —  Chanqb  of 
Obaob  ot  Street— Daicaqes—Bevedixs  or 
Pbofutt  Owheb. 

Where  a  monlcipal  corporation  nndertakes 
to  change  the  grade  of  a  street  to  the  Injury 
of  the  owner  of  property  abutting  thereon,  with- 
out first  having  made  compensation,  he  is  en- 
titled to  injonctive  relief  irrespective  of  the 
city's  solvency  or  the  fact  that  be  might  ob- 
tain full  compensatory  damages  at  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Mnnlcipal  Corporations.  S  989;  voL 
18,  Ooit.  Dig.  ShnTiient  Domain,  8  768.] 

2.  Samb— Dauaoes— Waitbb. 

A  pedtlon  by  the  owner  ot  property  abut- 
ting on  a  street  for  the  paving  of  the  same  Is 
not  a  waiver  ot  damages  from  a  change  of  grade 

in  constructing  the  pavement. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  M  958,  959.] 

3.  Samb— Reicxoieb  or  Pbopbbtt  Ownbb. 

Where  a  city  has  commenced  to  diange 
the  grade  of  a  street  without  making  compen- 
sation for  the  injury  to  the  owner  of  property 
abutting  thereon,  he  may,  on  a  biU  fmr  an  in- 

4iso.-es 


Junction,  have  the  street  restored  to  Its  former 

condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Oent  Dig.  Monlcipal  Corporations,  |  vol. 
27.  Cent  Dig.  ^iinction,  |  414.] 

4.  iHnrnoTzoN— Monon  to  Dz8B<n.vs— Nbw 
Mattes — Eftect. 

New  matter  not  responsive  to  an  injunc- 
tion bill  cannot  be  considered  on  a  motion  to 
dissolve. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27. 
Cent  Dig.  Injunction,  »  881,  386.] 

5.  SaHS— TeBUB  on  DZBSOLUnOIT. 

In  a  suk  by  the  owner  of  property  abutting 
on  a  street  for  an  injunction  to  restrain  a 
change  of  the  grade,  no  compensation  for  the 
injury  having  been  awarded  mm.  It  was  proper 
to  dissolve  un  Injonetlon  on  the  making  of  a 
cash  deposit  and  tbe  ezecntion  of  a  bond  to 
cover  probable  damages  ss  ascertained  on  a 
reference. 

[Ed.  Note. — For  cases  in  point,  see  toL  27, 
Cent.  Dig.  Injunction,  |  890.] 

6.  Apfeaii— Dbcibions  Revhwabu— Equrrr 
— Deobee  Overbuuhg  Plea  to  Biix. 

Under  Code  1896,  {  427,  giving  an  appeal 
to  tbe  Supreme  Court  from  a  decree  overruling 
a  plea  to  a  bill,  the  Judgment  of  tbe  Supreme 
Court  may  be  had  upon  tbe  snffidency  of  a 
defense  Interposed  by  plea  In  advance  of  the 
taking  of  evidence  or  a  hearing  on  the  merits. 

7.  Equitt— Sbttino  PziKA  for  HKABnro— Ef- 
fect. 

The  setting  down  of  a  plea  to  a  bill  in 
chancery  for  hearing  on  its  sufficiency  operates 
as  an  admission  of  troth  of  all  the  facts  al- 
lei;ed  for  the  purpose  of  invoking  Judgment 
whether  the  facta  constitute  a  defense. 

[Ed.  Note. — For  cases  In  point*  see  vol.  19, 
OenL  Dig.  Equity,  |  409.] 

8.  Same — Pleas— Necesbitt  of  Yebifioatioh. 

In  the  ateence  of  any  rule  or  statute 
requiring  It,  pleas  to  a  bill  In  chancery  need 
not  be  verified  by  affidavit. 

[Ed,  Note. — ^For  cases  In  point,  see  vol.  1^ 
Cent  Dig.  Equity,  |  616.] 

9.  Sajod— Dupuomr. 

A  plea  which  does  not  contain  Independent 
sets  of  facts,  each  constituting  a  sufficient 
answer  to  the  bill,  Is  not  duplicltous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  S  408;  vol.  89,  Cent  Dig. 
Pleading,  H  ISQS-200.] 

10.  MUNIOIPAI.    COBPOBATIOIVB  —  CoAiTanco 

Gbadb  of  Stbebt— Damages— Waives. 
Where  the  owner  of  property  abutting 
on  a  street,  on  being  informed  of  a  proposed 
change  of  grade,  requested  the  ci^  official  In 
chai%e  of  the  work  to  proceed  with  it,  and  the 
city,  acting  upon  such  declaration,  incurred 
expenses  in  preparing  for  the  change  of  grade 
and  commenced  the  work,  the  projwrty  owner 
could  not  have  an  Injunction  to  restrain 
the  change  of  grade,  though  no  eompensatfon 
had  bp*"'  awarded  him. 

[Ed.  Note.— For  cases  In  point,  see  vol.  86, 
Conr.  Dig.  Municipal  Corporations,  SS  90&- 
961.] 

11.  Saicb— Natubs   or  LlABII.TrT— BEUSniBS 
OP  Pbofebtt  Owheb. 

Where  a  city  undertakes  to  change  the 
grade  of  a  street,  without  making  compensa- 
tion to  the  owner  of  property  abutting  thereon, 
tbe  fact  that  there  has  been  no  negligence  in 
or  about  the  woik  does  not  defeat  hia  right 
to  have  the  street  restored  to  Its  former  condi- 
tion. 

12.  Equity— Plbadiho— Bill— SnmoiENOT— 

DiBUISflAL. 

A  eibr  undertook  to  change  the  grade  ol 
a  street  without  first  making  compensation  to  an 
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abattins  owner,  and  he  saed  for  an  InJunctloD. 
Held,  that  thongh  a  paragraph  of  the  bill  was 
■asceiitlble  of  the  conetruction  that  he  based 
hii  relief  to  some  extent  upon  a  suppoaed  prop- 
erty right  In  the  street,  it  being  alio  clearly 
susceptible  of  the  constmction  that  hla  right 
was  predicated  upon  his  property  Interest  in 
his  lot.  which  the  bill  showed  would  be  sub- 
stantially injured,  the  defect  being  amendable, 
and  there  being  no  ground  of  demurrer  specific- 
ally raising  the  point  as  to  his  reliance  on  his 
rights  in  the  street,  the  defect  did  not  render 
the  bill  susceptible  to  a  motion  to  dismiss. 

[Ed.  Note.— For  cases  in  point,  see  toL  19. 
Cent.  Dig.  Equity,  i  759:] 

Appeal  fnxn  Chancery  Comrt,  Morgan  Gonn- 
ty;  W.  H.  Simpson,  Chancellor. 

••Not  to  be  officially  reported." 

Stilt  by  William  Scbarfenberg  against  tbe 
town  ot  Mew  Decatar.  From  a  decree  In 
ftivor  (tf  complainant,  defendant .  appeals. 
Affirmed  In  part,  In  part  reversed,  and  re- 
manded. 

Brown  ft  Kyle,  for  appellant  B.  W.  God- 
bey,  for  aivellee. 

WEAKLEY,  a  J.  Tbe  bill  was  filed  to  en- 
join the  town  of  New  Decatur  from  dam- 
aging complainant's  store  property  by  certain 
proposed  changes  In  the  grades  of  tbe  con- 
tiguous streets,  upon  the  allegation  that  the 
municipality  had  not  first  paid  c(nnplainant 
for  tbe  Injury  that  would  result,  and  to  re- 
qalre  tbe  town  to  restore  tbe  streets  to  tbeir 
former  condition.  Upon  tbe  filing  of  tbe 
bill,  a  preliminary  Injunction  was  Issued. 
Tbe  defendant  filed  a  motion  to  dismiss  for 
want  of  equity,  a  motion  to  dissolve  tbe  In- 
junction, a  demurrer,  several  pleas,  and  a 
sworn  answer.  Tbe  chancellor  overruled  the 
motion  to  dismiss  and  tbe  demurrer,  and  held 
tbe  special  pleas  insufficient.  He  also  over- 
ruled the  motion  to  dissolve  tbe  Injunc- 
tion unconditionally;  bat,  in  response  to  a 
prayer  to  that  effect  In  tbe  answer,  ordered 
a  reference  to  the  register  to  ascertain  tbe 
probable  damages,  and,  on  the  coming  In  of 
the  report,  tbe  payment  of  the  ascertained 
amn  into  court,  and  tbe  execution  of  a 
bond  to  pay  such  damage  as  tbe  complain- 
ant might  snstain,  tbe  chancellor  dissolved 
the  injunction.  C.  ft  W.  R.  R.  Co.  v.  Wlth- 
enm,  82  Ala.  190,  8  Soutb.  28. 

Whatever  may  be  tbe  law  elsewhere.  It  Is 
too  well  settled  in  this  state  for  further  con- 
troversy "that,  under  constitutional  guaran- 
ties, a  municipal  corporation  may  not  take 
or  Injure  the  property  of  a  citizen  in  the  ex- 
ercise of  its  power  to  Improve  Its  highways 
without  first  making  compensation;  and  the 
right  to  injtmctive  relief  in  such  a  case  as 
this  exists  without  reference  to  tbe  solvency 
or  Insolvency  of  the  municipality  and  regard- 
less of  tbe  consideration  that  be  might  re- 
cover full  compensatory  damages  in  an  ac- 
tion at  law."  City  Council  of  Montgomery 
T.  Lemle,  121  Ala.  609,  25  South.  919 ;  Aron- 
dale  v.  McFarland.  101  Ala.  381,  18  South. 
504;  Niebaus  v.  Cooke,  134  Ala.  223,  32 
South.  728.    We  bave,  therefore,  no  doubt 


of  tbe  equity  of  the  bill,  nnleas  Its  equity 
Is  destroyed  by  the  allegations  It  contains 
respecting  the  petition  by  defendant  and  other 
citizens  to  the  city  council,  wfaoreln  tbey 
requested  tbe  paving  of  Second  avenue  In 
front  of  complainant's  property,  and  prepara- 
tory to  which  tbe  change  of  grade  and  other 
work  complained  of  bad  been  ordered.  We 
are  not  of  opinion  that  the  petition  naerdy 
to  pave  the  avenue  would  be  a  waiver  of 
damages  growing  out  of  tbe  change  in  tbe 
grade  of  tbe  highway,  as  set  forth  In  tbe 
bill;  such  waiver  of  a  constitutional  right 
ought  not' to  be  lightly  inferred,  and  cannot 
be  clearly  derived  from  tbe  request  to  pave 
the  avenue  and  tbe  agreem^t  to  bear  a  part 
of  tbe  expenses  of  the  paving.  Newville 
Road  Case,  8  Watts  (Pa.)  172;  Barker  v. 
City  of  Taunton,  119  Mass.  892;  Blrdaeye 
V.  City  of  Clyde  (Ohio)  55  N.  E.  169;  Jones 
V,  Borough  of  Bangor,  144  Pa.  638,  23  AtL 
252.  As  said  by  tbe  Supreme  Court  of  Mas- 
sachusetts in  Barker  v.  City  of  Tannton,  119 
Mass.  892,  "It  is  no  bar  to  tbe  claim  for  dam- 
ages made  by  the  petitioner  that  be  was  one 
of  the  original  petitioners  for  the  Improve- 
ment— that  alone  is  not  evidence  of  an  as- 
sent that  bis  property  shall  be  taken  tor 
public  use  without  compensation."  While 
tbe  court  uses  the  words  •'taken  for  public 
use,"  the  facta  of  the  case  show  that  It  was 
similar  to  tbe  one  before  ns,  and  that  dam- 
ages were  claimed  for  Injury  to  plalntUTs 
premises  by  lowering  the  grade  In  tbe  cm- 
stmctlon  of  a  sidewalk.  There,  also,  tbe 
plaintiff  bad  merely  petitioned  for  the  con- 
struction of  tbe  sidewalk.  The  complainant 
would  also  bave  tbe  right,  upon  tbe  aver- 
ments of  his  bill,  no  compensation  having 
beoi  first  made  for  tbe  Injury,  to  require 
the  city  to  restore  tbe  street  to  Its  former  con- 
dition, as  well  as  to  enjoin  farther  acts  of 
damages.  A  court  of  equity  does  not  ad- 
minister partial  justice,  but,  taking  Jurisdic- 
tion In  a  pTopei  case,  ever  seelcs  to  conclude 
the  whole  controversy.  The  motion  to  dis- 
miss tbe  bin  for  want  of  equity  was  properlv 
overruled.  What  we  bave  said  above  also 
applies  to  and  covers  tbe  questions  presented 
by  tbe  demurrer,  and  In  overruling  this  no 
error  was  committed. 

The  answer  did  not  deny  the  averments 
upon  which  tbe  equity  of  tbe  bill  rested,  and 
new  matter,  not  responsive  to  tbe  bill,  can- 
not be  considered  on  motion  to  dissolve. 
Tbe  defendant  was  nOt  entitled  to  an  tmcur 
ditlonal  dissolution.  Niebaus  v.  Coi^e.  13i 
Ala.  223,  S2  South.  72&  Tbe  chancellor  fol- 
lowed the  practice  approved  by  this  court 
and  requested  by  tbe  defoidant.  In  dissotv- 
ing  tbe  injunction  upon  the  making  of  a  cash 
deposit  and  tbe  execution  of  tbe  bond,  tbns 
allowing  a  public  work  to  proceed,  and  tbe 
town  has  no  cause  of  cranplalnt  agatnat  tbe 
ruling  upon  its  motion  to  dlnolTe  tbe  tai- 
juuctlon. 

This  leaves  for  consideration  pleas  4,  8, 
and  6,  assignments  of  error  specifying  tbess 
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AS  baring  been  erroneooBly  held  Insofflclent 
Pleas  4  and  D  prttent  substanttally  th« 
same  queetion  and  may  be  considered  to- 
gether. A  careful  reading  of  tbe  bill  shows 
that  tbe  gravamea  of  tbe  complaint  la  that 
the  city  is  preparing  to  change  the  grade  of 
the  highway  In  front  of  complainant's  prop- 
erty, without  bis  consent  and  against  his 
objection.  So  far  as  tbe  work  has  proceeded. 
It  has  been  done  In  pursuance  of  tbe  plan 
to  alter  the  grade,  preparatory  to  laying  the 
brick  pavement  on  the  elevated  line;  and 
the  Incidental  conBequencee,  alleged  In  the 
bill,  showing  the  modum  of  the  injury,  are 
all  attributable  to  the  execution  of  the  pur- 
pose by  tbe  city  to  establish  a  new  grade  for 
the  highway.  Tbe  question,  therefore.  Is 
whether  under  the  averments  of  pleas  4  and 
&  the  complainant  was  entitled  to  restrain 
tbe  proposed  work,  or,  upon  tbe  hearing,  if 
these  pleas  should  be  proven,  ought  to  have 
a  decree  for  compensation.  By  section  427  of 
the  Code  of  1896  an  appeal  lies  to  this  court 
from  a  decree  by  the  chancellor  overruling  ■ 
plea  to  a  bill,  or  what  Is  the  same  thing, 
holding  it  to  be  Insufficient ;  in  this  way,  tbe 
Judgment  of  this  court  may  be  obtained  upon 
the  sufficiency  of  a  defense  in  an  equity  case 
interposed  by  plea.  In  advance  of  tbe  taking 
of  evidence,  or  a  hearing  upon  tbe  merits. 
Glasser  v.  Meryrovitz,  110  Ala.  1S2,  24  South. 
614.  Several  separate  pleas  may  be  filed 
or  they  may  be  incorporated  In  the  answer. 
In  which  latter  event  tbey  must  be  treated 
as  Independent  pleas.  The  setting  down  of 
a  plea  for  bearing  upon  Its  sufficiency  oper- 
ates as  an  admission  of  tbe  truth  of  all  tbe 
facts  all^^ed  for  the  purpose  of  Invoking 
the  Judgmmt  of  the  court  upon  the  legal 
question  whether  these  facts  constitnte  a 
defense  to  the  bill.  Tyson  v.  Land  Co.,  121 
Ala.  414,  26  South.  SOT;  Glasser  Meyrovltz, 
119  Ala.  152,  24  South.  S14.  Unless  thetv 
be  some  rule  or  statute  requiring  It,  pleas 
need  not  be  verified  by  affidavit;  these  before 
us  are  not  open  to  objection,  because  no  one 
swears  to  their  truth. 

If  duplicity  be  a  ground  of  objection  to 
a  plea  in  equity.  It  Is  not  under  our  system 
in  tbe  case  of  a  plea  in  a  court  of  law 
(Boiling  V.  McKenzle,  89  Ala.  470,  7  South. 
658 ;  Corpenlng  v.  Worthlngton,  99  Ala.  541, 
12  South.  426)  yet  we  are  of  opinion  the  pleas 
now  under  consideration  are  not  double. 
Tbey  do  not  contain  two  independent  facts, 
nor  two  separate  sets  of  facts,  each  con- 
stituting a  sufficient  answer  to  tbe  bill.  We 
have  already  held  that  the  petition  for  the 
paving  did  not.  In  and  of  itself,  operate  to 
waive  tbe  complainant's  right  to  damages, 
or  his  equity  to  restrain  tbe  work  until  com- 
pensation stiould  be  paid  or  secured  to  him 
for  tbe  injury  to  bis  storehouse  and  lot  under 
the  practice  of  the  chancery  court  in  cases 
like  this.  Tbe  averments  of  tbe  plea  in 
respect  of  the  petition  for  paving,  and  tbe 
decision  of  the  city  council  to  do  tbe  work, 
are  matters  of  Inducement  leading  op  and 


converging  to  the  one  defense  which  they 
bring  forward.  This  defense  is  that  the  com- 
plainant on  being  Informed  as  to  tbe  proposed 
change  of  grade,  and  with  knowledge  of  tbe 
new  curb  line,  requested  tbe  city  officials 
In  charge  of  the  work  to  proceed  with  the 
work,  saylug  be  intended  to  raise  his  house 
anyway  and  that  be  wished  the  street  prop- 
erly fixed  while  they  were  about  It,  so  there 
would  be  no  trouble  concerning  the  street 
thereafter;  and  that  the  defendant  acting  up- 
on the  declarations  and  conduct  of  the  com- 
plainant bad  gone  to  much  expense  in  pre- 
paring the  avenue  to  be  paved  according  to 
the  plans  of  tbe  engineers,  and  had  roidered 
itself  liable  for  tbe  payment  of  large  simis 
for  laborers  and  teams  engaged  to  plow  up 
tbe  street  and  prepare  it  for  the  brick  pavft- 
ment. 

The  Important  questl(m  then  is  whether 
8  citizen  wbo  consents  to  a  change  of  grade, 
requests  that  the  change  be  made,  and  wbo 
thereby  Induces  the  city  to  Incur  expense  in 
and  about  the  work,  can  recover  damages  to 
bis  property  because  of  tbe  altered  grade,  or 
arrest  the  doing  of  the  work  In  the  midst 
of  It,  upon  tbe  ground  that  compensation 
for  the  injury  had  not  first  been  paid  him. 

It  has  been  expressly  held  that  a  persoa 
asking  for  the  change  of  grade  cannot  com- 
plain; the  case  being  within  tbe  maxim, 
"volenti  non  fit  injuria."  Cross  v.  Kansas 
City,  90  Mo.  18,  1  S.  W.  749.  59  Am.  Rep.  1. 
When  a  person  has  consented  to  tbe  act 
being  done  he  may  not  exercise  bis  legal 
right  in  opposition  to  that  consent  Morris 
C.  &  B.  Co.  T.  Lewis,  12  N.  J.  Bq.  828. 
And  this  court  In  Qoetter  t.  Norman,  107  Ala. 
686,  19  South.  56,  has  expressed  Its  approval 
of  the  rule  as  quoted  by  Mr.  Story  from  ■ 
decision  of  tbe  House  of  Lords:  **It  Is  a 
general  law  that  If  a  man  either  bgr  words 
or  conduct  has  Intimated  tbat  he  assents  to 
an  act  wUdi  has  been  done  and  tbat  he  will 
'  not  oCTer  opposition  to  It,  although  It  could 
not  have  been  lawfully  dome  without  bis  con^ 
sent,  and  be  therein  Induces  another  to  do 
that  from  which  they  otherwise  might  hart 
abstained,  be  cannot  question  tbe  legality  of 
the  act  be  had  so  sanctioned,  to  the  prejQdlca 
of  those  wbo  have  given  faith  to  bis  wordi^ 
or  to  the  fair  inference  to  be  drawn  from  his 
oondnct**  A  constitutional  proTlBl<ai  affecting 
simply  pn^ierty  rights  may  be  waived  by  the 
cltlzoL  Lee  t.  Tillotson,  85  Am.  Dea  624; 
Cooley*8  Con.  Um.  (7th  Bhiy  280.  Whether 
the  tacts  set  np  by  liie  fourth  and  fifth  pleas 
be  called  a  "waiver  or  an  e8ton;>el,''  we  are 
of  opinion  tbey  constitute  a  defense  to  the 
bill,  and  that  tbe  chancellor  erred  In  hold- 
ing them  Insuffldent 

The  sixth  plea  proceeds  upon  the  theory 
that  having  tbe  power  to  grade  and  pave 
streets,  the  absence  <tf  negligence  In  and  about 
tbe  work  would  defeat  tbe  right  of  flie  com- 
plainant to  have  the  street  restored  to  its 
former  condition.   It  la  not  open  the  want 
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of  power  to  grade,  nor  npon  the  existence  of 
negligence,  tbat  the  equity  of  the  bill  rests. 
It  rests  npon  the  constitutional  guaranty  to 
the  citizen  against  the  talcing  or  injuring  of 
Ills  property  without  prior  compensation. 
The  sixth  plea  was  insufficient,  and  the 
chanceUor*a  decree  to  that  effect  was  not  er- 
roneous. 

The  decree  of  the  chancellor,  In  so  far  as 
It  holds  4  and  5  to  be  Ineufflcient  will  be  re- 
versed and  a  decree  will  be  here  rendered 
declaring  them  sufficient  In  all  other  re- 
spects his  decree  will  be  affirmed.  The 
cause  will  be  remanded.  Let  the  costs  of  the 
appeal  acemlng  In  this  court  and  the  dty 
onirt  be  dlTlded  equally  between  the  parties. 

Affirmed  in  part,  reversed  and  rendored 
In  part,  and  rananded. 

TT80N,  SIUF80N,  and  ANDERSON, 

concur. 

On  Rehearing. 

TTSON,  J.  I  do  not  construe  the  aver- 
ments of  the  bill  as  resisting  the  equity 
sought  to  be  eiforced  upon  an  injury  to 
complainant's  interest  in  the  avenue  or  street, 
but  to  his  storehouse  and  lot  abutting  there- 
on. It  is  undoubtedly  the  law  that  the  city 
has  the  legal  right  to  change  the  grade  of 
the  street  without  compensation  to  adjoin- 
ing lot  owners  if  there  be  no  Injury  done  to 
their  property.  In  other  words,  an  adjoin- 
ing lot  owner  on  a  street  has  no  such  property 
interest  in  the  street  as  entitles  him  to  com- 
pensation for  a  change  of  grade  of  the  street 
by  the  city.  As  said  In  Olty  Council  v.  Town- 
send,  84  Ala.  486.-4  South.  780,  it  Ifl  '*both 
the  privilege  and  duty  of  a  dty  govemmmt 
to  so  grade  the  streeto  or  change  ttieir  grade 
as  to'^ake  ttiem  safe  and  convoilent,  and  this 
power  Is  conehislTely  presumed  to  have  been 
confrared  when  ttie  dedication  was  made.*' 
But  in  the  exercise  of  this  privilege  and 
iaty,  if  the  property  of  an  abutting  owner  is 
or  will  be  injured  thereto,  clearly  undei- 
out  constitutional  provlslm  and  adjudged 
cases  he  may  restrain  the  fnrtba  prosecu- 
tion of  the  Improvement  of  the  street  by  the 
city  until  just  compensation  is  paid  to  him 
for  the  injury  done  or  about  to  be  done  to 
his  abutting  property. 

It  may  be  that  the  eleventh  paragraph  of 
the  bill  is  snsceptlble  of  the  (xmstructlon 
that  complainant  bases  his  relief  to  some 
extent  upon  his  supposed  property  right  in 
the  avenue,  but  It  Is  also  clearly  susceptible 
of  tbe  constroction  that  his  right  Is  predicat- 
ed upon  his  property  interest  in  his  store- 
house and  lot  (and  not  in  the  avenue)  which 
tbe  bin  distinctly  shows  will  be  substantially 
injured  should  the  improvem^t  by  the  city 
of  grading  the  avenue  be  permitted  to  pro- 
gress. There  Is  no  ground  of  demurrer  spe- 
L-lflcally  raising  tbls  point,  and  clearly  tbe 
motion  to  dismiss  cannot  avail  aa  against  an 
ammdable  defect,  which  thia  la. 


It  is  tme  the  opinion  does  not  exclude 
complainant's  right  to  relief  on  account  of 
bis  supposed  property  rights  in  the  avenna. 
And  its  failure  to  do  this  coupled  with  cer- 
toin  expressions  contained  in  It  is  calculated 
to  lead  to  the  conclusion  that  such  a  right 
exists.  But  this  misleading  tendency  la  over- 
come, I  think,  when  we  consider  Itz  entire 
context  BIy  concurrence  In  the  conduslon 
reached  on  this  point,  I  wish  to  be  nnder^ 
stood,  was  npon  the  proposition  that  tbe 
equity  of  the  bill  is  based  upon  complainant's 
right  to  compensation  for  tbe  Injury  done 
his  property  abutting  on  the  avenue,  and 
not  npon  an  injury  to  bis  siqipoaed  property 
interest  in  the  avenue  Itself. 

The  other  questions  raised  on  tbe  record 
are  sufficiently  clearly  dealt  with,  ao  tbere 
is  no  need  of  discussing  them  furtbu'. 


TOWN  OF  NEW  DECATUR  v.  SMITa 

(Biq>reme  Court  of  Alabama.    April  4,  190S. 
Rebearins  Denied  June  80,  180&) 

1.  EqUITT— PLU.   in  AnATKMXRT— Tm  101 
FlUNQ. 

pleas  in  abatement  are  too  late  when  filed 
alona  with  other  pleas  going  to  the  merits  and 
on  tae  same  day  that  the  answer  was  filed. 

TEd.  Note. — For  cases  in  point,  see  toL  lit, 
Cent  Dig.  Egoity.  {  399;  vol.  1.  Cent.  Dig. 
Abatement  and  Revival,  H  499,  60a] 

2.  Municipal   Cobfobatioks  —  CHAxanie 
Grade  of  Stbeet— Damages— Waives. 

The  fact  that  the  owner  of  proper^  aliot> 
ting  on  a  street  petitioned  the  city  to  pave  the 
street  did  not  estop  her  from  maintaininc  a 
suit  for  an  Injunction  to  restrain  tbe  chaogins 
of  the  grade  on  ccmstmctlng  the  pavement,  tor 
which  chai^^  she  had  receired  no  compensa- 
tioo. 

[Ed.  Note.— For  cases  in  point,  see  vol.  90, 
Cent  Dig.  Municipal  Corporations.  U  85S-8S1^ 

3.  Sauk  —  TSatobx  op  Liabilixt— Bjomiis 
or  Pbopbbtt  Ownbb. 

In  a  BQit  by  the  owner  of  property  abut- 
ting on  a  street  to  enjoin  the  city  from  chan- 
ging the  grade  of  the  street  for  which  duutge 
■be  had  received  no  compensation,  and  to  require 
the  dty  to  restore  the  street  to  Its  former  con- 
dition, the  fact  that  there  was  no  negligence 
in  or  abont  the  woric  did  not  defeat  complain- 
ant's right  to  have  the  street  restored  to  ito 
lonnor  omdition. 

Appeal  from  Ohanooy  Ooor^  ICivgan 
Oounty;  W.  H.  Simpson,  Ohancellor. 

"Not  to  be  offldally  reported." 

Suit  by  W.  R.  Bmith  against  ttie  town  of 
New  Decatur.  Fnnn  a  decree  In  tsvor  of 
complainant  defendant  appeals.  AfBnned. 

Brown  &  Kyle,  tor  appellant  B.  W. 
Godb^,  for  appelle& 

TYSON.  J.  The  pleas  In  abstement  were 
filed  along  with  other  pleas  goins  to  the 
merits  of  the  bill,  and  also  the  eame  day 
that  the  answer  to  the  bill  was  filed.  Ttier 
come  too  late. 

Pleai  3  attempts  to  assut  an  emtopptl 
against  the  complainant  predicated  vpoo.  tbe 
fact  that  she  petitioned  the  reqrandent,  mn- 
nldpal  corporation,  to  pave  the  street  witfc 
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brick,  and  the  expense,  etc,  incurred  by 
reaptnident,  and  her  fallnre '  to  object,  etc 
It  does  not  aver  that  complainant  consented 
to  raisins  tbe  grade  of  the  street  as  do  pleaa 
numbered  8  and  4  in  the  case  of  Town 
of  New  Decatur  t.  Scbarfenberg  (Ala.)  41 
Soutb.  1026.  Plea  6  in,  also,  Insnfilclait. 
Town  of  New  Decatur  t.  Scharfoibws. 
In  HB. 
Afflnoed. 

WBAKUiY.  a  J.,  and  SIMPSON  and 
ANDBRSON,  JJ.,  concur. 


ai7  La.) 

No.  15,839. 

LISSO  &  BRO.  V.  GIDDENS  et  aL 

(Snpreme  Ck>art  of  Louisiana.   June  4,  1906. 
Rehearing  Denied  Jane  28,  1006.) 

L  PrriTOBT  Action  —  Defendaitt  mot  Pbw- 

UDIOBD  BT  WAXUmOE'S  DEFINBB. 

Tie  allegations  of  warrrantor  do  not  con- 
trol nor  defeat  the  right  of  tbe  d^ndant 
2.  PHESCBIFTIO'n— PossESBion. 

The  defendant  was  in  iKwwssion  of  the  prop- 
erty Bold  at  tax  sale;  plalntifr  takes  nothing 
b7  prescription. 

8l  Taxation— NoncK  to  Tax  Dkbtobb. 

It  does  not  Mtisfactorilj  appear  that  the 
tax  debtor  was  notified  aa  required. 

4.  Same— Rbdeuption  Cebtificatb. 

Tbe  auditor  issued  a  "certificate  of  redemp- 
tion" fdr  tbe  very  taxes  for  which  plaintifl 
claims  tbe  proper^  was  sold.  Though  Issued 
after  the  time  fOr  redemption  it  remains  as  a 
fact  that  tbe  state  did  not  transfer  tbe  prop- 
erty which  bad  been  adjndicated  to  ber  for 
taxes  for  which  tbe  "certificate"  issued.  More- 
over, the  property  had  not  been  correctly  as- 
sessed in  tbe  name  <tf  the  tax  debtor,  nor  had 
it  been  properly  described. 
6.  Same— RsDEifPTiOK. 

The  state  authorities  did  not  go  behind 
the  certificate  of  redemption,  nor  seek  to  sell 
tbe  property  for  taxes  paid. 

6.  Same— Tax  Sale- 

The  act  of  sale  of  1897  for  tbe  taxes  of 
1896  Is  null  by  reason  of  the  fact  that  the  taxes 
had  been  paid. 

[lid.  Note. — For  cases  In  point,  see  vol.  45, 
Cent  Dig.  Taxation,  |  1267.] 

7.  8ame>— Assessment. 

Moreover,  if  there  was  any  validity  In  tlw 
tax  deed  of  1896,  the  property,  aftw  ma  year 
had  elapsed  was  not  separately  assened  as  tbe 
property  of  the  state  as  required  br  Act  No.  80, 
p.  68,  of  1888. 

ProTos^,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Red  River ;  Charles  Vernon 
Porter,  Judge. 

Action  by  Usso  &  Bro.  against  Tandy  K. 
Giddens,  J.  J.  CBleme,  and  others,  war- 
rantors. Judgment  for  defendants,  and 
plalntifb  appeal.  Affirmed. 

Scheea  ft  Stephens,  fbr  appellants.  Wil- 
liam Angostns  Wilkinson,  for  aiqiwllee  Tandy 
K.  Olddens.  Jack  &  Flemii«,  for  appellees 
J.  J.  O'Bleme  and  others,  warrantors. 

BRBAUX,  a  J.  PlalntUFfe  action  was 
petitory. 


Plaintiff,  as  owner,  claimed  nnda  a  tax 
title,  while  defendant  claimed  uuder  a  re- 
corded deed  of  purchase  of  anterior  date. 

Plaintiff's  contention  is  tliat  the  property 
was  regularly  sold  to  tbe  state  In  189S  for 
the  nupaid  taxes  of  1894,  and  that  It  was 
a  second  time  sold  to  the  state  In  1897  fbr 
the  unpaid  taxes  of  1896. 

It  was  sold  by  the  state  to  the  plaintiff 
In  satisfaction  of  tbe  unpaid  taxes  of  1896, 
and  no  mention  was  made  of  tbe  prior  sale 
of  1806  in  this  deed  by  the  state  to  tbe 
plaintiff. 

The  defendant,  on  the  other  hand,  owns 
under  a  deed  of  sale  by  the  heirs  of  O'- 
Bieme  made  to  him  in  January,  1903.  The 
bein  of  O'Bleme  bad  acquired  tbe  property 
from  the  succession  of  Levy;  and  Levy, 
by  mesne  couTCiyance,  traces  ownership  to 
the  government 

Tbla  property  was  assessed  In  tbe  name  of 
tbe  "Heirs  of  O'Bleme."  It  has  always  been 
In  the  possession  of  the  "Heirs  of  O'Bleme," 
or  that  of  their  ancestors  in  title. 

Plaintiff  avers  that  tbe  description  of  tbe 
land  in  bis  tax  deed  is  correct  except  that 
tbe  southwest  comer  and  southeast  comer 
of  tbe  southwest  quarter  of  the  track,  as 
described  In  tbe  deed,  shonld  have  been 
described  as  tbe  south  half  of  the  southwest 
quarter,  and  the  south  half  of  tba  southeast 
quarter  In  section  7. 

Plaintiffs  ask  to  bave  tbe  erroneous  de- 
scription corrected. 

Plaintiff  sets  out  that  the  certificate  ot 
redemption,  which  warrantors  obtained,  can 
be  of  no  avail,  becanse  It  was  not  obtained 
within  the  period  for  redemption.  They 
aver  that  under  Act  No.  80,  p.  88,  of  1888, 
th^  are  Indefeasible  owners  of  the  property. 
They  ask  for  Judgment  recognizing  their 
title,  and  correcting  the  erroneous  descrip- 
tion before  mentioned. 

Plaintiffs  also  filed  a  plea  of  prescription 
of  three  years  under  article  233  of  the 
Constitution  of  1898,  relating  to  tax  title. 

Defendant  Interposed  a  general  denial, 
averred  that  be  bought  in  good  faith,  plead* 
ed  bis  possession.  In  the  event  of  bis  evic- 
tion, be  asked  for*  Judgmmt  against  bis 
warrantors. 

The  warrantors  In  tbeir  answer  to  defend* 
an^s  call  In  warranty,  denied  that  plaintiff 
has  any  right  in  tbe  land  and  averred  that 
tiieir  warrantees  are  the  owners.  Tbey  aver- 
red that  they  redeemed  the  land;  that  the 
state  acknowldged  their  right  as  ovroers; 
and  that,  in  consequence,  she  was  without 
right  to  convey  tbe  property  to  the  plalntlfL 

The  case  was  before  this  court  on  appeal 
from  the  first  Ju^^ent  of  the  district  court, 
and  it  was  remanded  to  admit  evidence 
touching  tbe  recitals  In  tbe  tax  collector's 
deed,  regarding  service  of  notice  on  tbe  tax 
debtor,  the  manner  of  service,  and  tbe  date 
and  extent  of  tbe  original  entry  of  tbe  land, 
and  for  a  further  account  of  the  title  since 
the  land  was  entered;  also  to  take  evidence 
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regardlng  the  number  of  O'Blenie's  heirs, 
and  the  extent  of  their  Interest  as  war- 
rantors. 

Bridmce  was  heard  In  the  district  court 
after  the  case  had  been  remanded,  snd  again 
the  district  Judge  decided  for  the  defendant. 

Plaintiffs  appeaL 

Plaintiffs,  in  the  first  place  urge,  in  sub- 
stance, that  the  general  denial  of  defendant 
in  the  answer  Is  controlled  by  the  special 
allegations  In  the  answer  of  warrantors; 
that  the  latter  must  prevail  and  be  con- 
trolling, not  only  in  so  far  as  the  warrantors 
are  concerned,  but  also  as  relates  to  plain- 
tiffs. 

The  special  allegation  in  the  answer  of 
warrantors  which  plaintiffs  urge  Is  control- 
ling was  that  which  sets  forth  that  the 
land  was  adjudicated  to  the  state  in  1895, 
and  remained  the  property  of  the  state  until 
I>ecember,  1898;  that  it  was  fully  three 
years  after  the  sale  was  made  of  the  prop- 
•erty  at  tax  sale  to  the  state  that  the  owners 
redeemed  the  property  from  the  state  and 
•received  a  certificate  of  redemption  from  the 
auditor. 

This  admission  of  the  warrantor  that  the 
property  bad  been  owned  by  the  state  Is  the 
admission  which  plaintiffs  claim  Is  binding 
upon  the  defendant 

The  defendant  stoutly  denies  that  it'  can 
be  thus  bound  by  a- warrantor's  allegation. 

We  are  of  opinion  that  the  defendant  can- 
not be  thus  controlled  In  his  rights. 

True,  in  pleadings,  general  are  goremed 
by  special  allegations ;  but  not  when  the  gen- 
eral allegations  have  been  made  by  defend- 
ant and  the  special  auctions  by  tiie  war^ 
ranter.  The  latter  cannot  thus  dispose  of 
the  righte  of  defendant.  Bach  stands  upon 
his  legitimate  ground  of  defense^  Warran- 
tors cannot  admit  away  the  right  of  their 
Tendee;  eadi  must  stand  on  bis  own  rl^^ts. 

In  this  view  we  hold  that  it  Is  not,  as 
contoided  by  plaintiffs  but  on  the  omtrary, 
defendants  have  not  admitted  tiie  ralldlty 
of  the  sale  to  the  state. 

We  will  state  here  that  the  whole  case 
Is  before  us  on  the  erldemce  taken  on  the 
first  trial  and  on  the  evidence  taken  on  tlie 
second  trial  before  the  district  court  after 
the  case  had  been  remanded. 

We  have  found  no  good  reason  upon  whldi 
to  sustain  plaintiffs*  plea  of  prescription  un- 
der article  2S3  of  the  Oonstitntlon. 

It  will  be  borne  In  mind  that  defoidant 
has  alwa^  been  In  possession.  His  cause 
cannot  very  well  be  brought  within  the  terms 
of  the  article  cited,  supra.  This  article 
has  been  Interpreted  several  times,  and  no 
longer  leaves  room  for  much  Intopretation 
on  this  point 

We  T^)eat  that  plaintiffs  having  never  been 
'  In  possession  under  the  facts  here,  take 
nothing  by  prescription.  Boagnl  v.  Padflc 
Improvement  Company.  Ill  Lu.  10G3.  86 
South.  129;  Tleman  v.  Johnston^  114  La. 
112.  SS  South.  7&. 


The  plea  oC  prewvlptlon  paasea  ont  ot  the 

case. 

Did  the  state  convey  a  title  to  plalnttlEs? 
la  the  all  Important  question. 

As  a  preliminary  to  a  declsicn.  on  tiie 
merits  of  that  question,  we  will  atate^  as 
relates  to  notice  to  the  tax  d^tw  tlut  tEie 
proof  admitted  after  the  case  had  becm  re- 
manded does  not  add  anything  to  the  re- 
citals of  the  deed;  on  the  contrary.  If  any- 
thing, it  impairs  the  weight  of  these  re- 
citals, and  If  there  was  not  sufficient  evi- 
dence before  the  court  made  to  appear  by 
the  tax  collector's  deed  that  the  notice  re- 
quired by  the  Constitution  was  served,  there 
Is  less  at  this  time;  for  the  admitted  testi- 
mony shows  that  no  serrlce  appears  on  the 
rolls  as  required  by  section  41,  Act  No.  8&,  p. 
126^  of  1888,  of  notice  given  to  tlie  tax 
diditor. 

There  is  no  check,  mark  on  any  of  the 
assessment  tolls,  or  any  evldoice  of  record 
to  show  notice,  except  the  hare  recital  of 
the  deed,  which  Is  to  be  taken  as  prima 
facie  correct  No  one  seems  to  know  that 
the  service  was  made.  The  tax  debtors  vrere 
not  residents  of  the  parish  In  which  tbe  land 
was  situated.  If  they  were  notified  It  must 
have  been  by  mall.  The  postmaster's  receipt 
of  letters,  containing  notices  to  tax  debtors. 
If  any  was  ever  issued,  was  not  to  be  found. 
Moreover,  tbere  Is  no  certificate  from  the 
sheriff  for  1S94,  showing  that  notice  bad  been 
given  to  delinquent  tax  debtors.  He,  the 
sheriff,  shall  certl^  on  both  tax  rolls  that 
he  has  served  or  mailed  all  of  said  notices. 
Certificates  on  eltder  tax  roll  shall  make 
full  proof,  until  disproved  In  a  Jndlcial 
proceeding.  Section  41,  Act  No.  85.  ;'. 
126,  of  188&  Act  No.  77,  pp.  96,  97,  of  1880. 
§S  27,  28,  is  ^>eclally  direct  upon  the  sub- 
ject The  tax  debtor  having  been  In  posses- 
sion, the  stringent  article  of  the  Constitution 
of  1898  (article  233)  has  no  application. 

But  we  leave  tills  subject  without  decM- 
Ing  the  Issues  upon  that  point 

For  the  sake  of  some  convenience  In  tiie 
discussion,  we  Invert  the  order  In  wblA  the 
issues  have  been  presented,  and  take  up  for 
decision  the  question  relating  to  the  last  act 
of  sale;  that  Is,  tbe  act  of  sale  of  1897,  for 
tile  payment  of  the  taxes  of  1896. 

It  will  be  borne  in  mind  that  this  act  of 
sale  by  the  state  to  LIsso  Bros.,  dated  the 
14th  day  of  September,  1901,  was  made  to 
them  in  payment  of  the  debtors'  taxes  (war^ 
rantors  here),  of  the  year  1896,  in  tbe  name, 
not  of  tbe  heirs  of  O'Bleme,  but  of  tbe  bdn 
of  O'Brien. 

Excerpt  from  tax  deed  of  1897  for  part  of 
taxes  of  1896: 

"Name  and  description  of  property. 

"Heirs  of  O'Brien.  820  acree-^.  W.  qaar- 
ter  of  S.  E.  quarter  of  S.  W.  qnartei-,  8ecti<w 
8;  N.  %  of  N.  E.  quarter;  N.  H  ot  N.  W. 
quarter,  flection  18,  T.  11.,  B.  8,  mtered  by 
Charles  Petrovick." 

Plaintiff  admits  there  Is  an  mar  In  that 
section  8  should  be  section  7. 
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Tbe  sale  of  1001  to  tAmo  Bros,  was  of 
property  assessed  In  tbe  name  of  the  "Hein 
■of  O'Bteme." 

The  deed  In  qoestlon  itfere  axdnslTelr  to 
tbe  taxei  ct  1896. 

In  tbiM  act  of  sale  by  tbe  state  to  Lisso 
Bros,  no  mention  was  made  of  taxes  of  1894; 
but  It  appears  that  In  August,  1897,  the  land 
in  question  was  adjudicated  by  the  sheriff, 
aa  tax  collector  to  the  state  of  Louisiana  for 
the  taxes  of  1896,  and  this  is  the  tax  deed 
^hlcb  Is  made  the  basis  of  the  tax  sale  by 
the  state  to  Lisso  Bros.  On  tbe  day  that  tbe 
state  sold  to  Lisso  Bros,  tbe  pn^er^  bad 
not  been  properly  assessed  or  not  properly 
described.  For  some  reason,  not  disclosed, 
tbe  state  did  not  choose  to  avail  Itself  of  the 
adjudication  which  had  been  made  to  it  of 
the  property  for  tbe  taxes  of  1894.  We  infer 
that  It  was  because  It  bad  accepted  tbe  pay- 
ment of  tbe  taxes  of  1894,  and  had  given 
full  receipt  to  the  tax  debtors.  It  further  ap- 
pears that  payment  was  made  of  all  taxes 
•due  on  the  property  for  1896,  within  12 
months  from  the  dste  of  the  sale  which  was 
made  tbe  basis  of  the  sale  to  Lisso  Bros. 

The  clerk  of  the  court  of  the  parish  of 
Natcbltocbes,  In  which  the  land  Is  situated, 
who  seems  to  have  been  quite  familiar  with 
assessments  and  tax  matters  In  ibat  parish, 
testified  that  all  taxes  bad  been  paid.  To 
finish  tbe  sentence  iA  bis  words: 

"In  the  interest  of  the  O'Bierne  hein,  on  Joly 
2,  1898.  and  for  whicli  the  redemptlim  esrtifl- 
cate  issned  on  December,  1898." 

This  redemption  certificate  was  complete, 
and  covered  all  taxes  therein  to  Its  date. 

Tbe  cleA  Is  corroborated  by  the  sbertif  of 
ibt  parish,  aa  shown  by  Ibe  following,  quot- 
ing: 

"Th*  sapplemental  assessment  was  made  for 
said  years  and  tbe  roll  shows  that  it  was  paid 
as  I  have  said  for  years  '96,  and  *97,  and 
that  tttey  were  paid  on  July  %  1808." 

Now  if  the  clerk  Is  not  In  error  in  his  state- 
ment  that  all  taxes  had  been  paid  on  July 
X  1898,  then  it  Is  a  t&ct  that  the  taxes  were 
paid  within  the  12  months  after  the  property 
was  adjudicated  to  flie  state  in  August,  1897. 
And  this  fact,  tt^ietber  with  the  certificate 
-of  redemption.  Is  a  complete  answer  to  all  of 
plaintiffs'  claim. 

But  let  ns  concede  Ibat  tbe  certificate 
should  not  bare  been  Issued,  we  then  take  up 
the  second  branch  of  the  case,  and  even  then 
we  do  not  find  Ibat  tbey  have  a  title  for  ttie 
following  reasons:  Tbe  plaintiffs  did  not  buy 
wltb  the  least  rtfoenoe  to  the  sale  of  180S 
for  the  taxes  of  1894. 

Ko  reference  whatever  Is  made  to  the  sale 
of  180B. 

Nov  as  to  tbe  title  wbldi  feU  to  Llsso  Bros, 
by  Ibe  deed  to  them  by  the  sheriff  and  tax 
collector  in  1901.  Thla  title  was  null.  Bs- 
sential  forms  were  omitted  In  tbnt  the  prop- 
erty was  not  assessed  separately  for  the  tax- 
es of  18M  as  reqnixed  by  Act  No.  8S.  p.  188. 
of  1888,|61. 


Tbe  following  are  In  tiie  main  the  pro- 
Tlslons  of  tbe  act: 

"The  same  sliall  contlnne  to  be  asseBsed  In 
tbe  name  of  the  possessor  to  whom  it  belongs 
at  the  date  of  the  sale  nntii  the  lapse  of  one 
year;  but  the  tax  collector  shall  not  sell  tbe 
same  under  the  assessment,  but  may  sell  tbe 
same  after  the  expiration  of  12  montfas  under 
Act  No.  80,  p.  88,  of  1888,  as  the  property  of  the 
state  provided  tbe  assessor  shall  designate  such 
pronsrty  as  adjudicated  to  tbe  state,  and  list 
and  assess  tbe  same  separately  from  all  other 
property." 

The  prt^erty  was  not  designated  as  adju- 
dicated to  tbe  state,  nor  listed,  nor  separate- 
ly assessed.  The  property  Is  described  in 
the  deed  of  1897,  not  as  the  property  of  the 
state,  but  as  the  property  of  the  "Heirs  of 
O'Brien."  It  was  not  sold  as  property  of 
the  state.  It  was  not  listed  nor  assessed  In 
the  name  of  the  state,  but  In  the  misleading 
name  of  O'Brien. 

This  is  a  requirement  precedent  to  the  sale. 
Section  61,  Act  No.  106^  p.  137,  of  1890. 

The  property  was  sold  for  the  taxes  of  1896, 
claimed  as  due  by  the  heirs  of  O'Brien,  al- 
though plaintiff  claims  at  the  same  time  that 
the  property  was  assessed  by  tbe  state. 

The  law  contains  no  provision  for  tbe  re- 
advertlsement  of  the  property  in  the  name  of 
the  tax  debtor  and  second  adjudication. 
Section  63,  p.  130^  Act  No.  8&  of  186S. 

We  return  to  the  necessity  there  was  under 
the  law  of  selling  the  proper^  for  the  state. 
Upon  that  subject  there  U  recent  unanimous 
utterance  of  this  court: 

"Oonsldered  from  another  point  of  view  the 
state  having  continually  since  1885  assessed  tbe 
property  to  plaintiff  and  his  author  and  col- 
lected taxes  tnereon,  waived  the  prior  forfeiture 
or  adjudication  to  herself." 

In  Martin  v.  Barbour,  140  U.  S.  646. 11  Sup. 
Ct.  949,  86  L.  Bd.  646,  the  court  said: 

"The  state  is  t>onod  by  the  act  of  her  officers 
in  placing  tbe  lot  on  the  tax  hooks  for  the  years 
ISSf  and  1886,  and  receiving  from  the  appellees 
the  taxes  for  three  years.  Equity  will  treat 
the  transnction  ss  a  waiver  of  tbe  prior  sup- 
posed forfeiture,  and  will  regard  the  taxes  paid 
for  1885  and  1S86  aa  so  much  paid  toward  re- 
demption, and  will  permit  the  payment  of  the 
restr*  Pitre  v.  Schleslinger,  110  La.  234,  84 
South.  426;  Stete  v.  Ober,  34  La.  Ann.  369; 
Land  Improvement  Co.  v.  Wade.  61  La.  Ann. 
251,  2B  South.  106;  State  «z  rel.  Benedict  v. 
City,  112  La.  408,  30  Sooth.  47B. 

The  discussion  here  Is  nnanlmons  regarding 
tbe  tax  sale  of  1897  for  tbe  payment  of  the 
taxes  of  1886.  Bven  if  there  is  any  vitality 
at  all  in  tbe  tax  deed  of  1895  to  tiw  state 
tor  the  payment  of  the  taxes  of  1894  It  would 
be  strange  If  the  title  passed  ont  of  tbe  state 
tbnnigb  tbe  sale  of  1897,  admlttably  null  and 
v(dd. 

Be  tills  as  It  may,  the  j^roperty  was  not 
listed  and  assessed  In  the  name  of  the  state 
after  tbe  sale  of  1804.  Under  repeated  de- 
dslons  It  Gonld  not  be  sold  In  1897,  as  prop- 
erty of  the  tax  debtor,  and  not  of  the  state. 

But  tbe  contmtion  is  made  1^  plaintiffs 
that  the  state  can  do  as  she  pleases  with  bor 
own.  That  would  be  true  if  the  state  officers 
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In  the  procMdlnga  bad  conferred  lome  color 
of  title  upon  the  pnrdiaser  tnm  the  itate. 
We  do  not  think  ttiat  they  hare  In  thtu  sell- 
ing the  property  la  Uw  name  of  the  original 
tax  debtor. 

Before  closti^  we  cite  Donllat  t.  Smith 
^o.  10,011,  handed  down  this  day),  41 
Bonth.  918,  In  which  It  la  held  that  a  tax 
sale  la  nail,  becanee  part  of  the  tax  had  been 
paid.  Here  all  the  taxes  for  which  the  prop- 
erty was  sold,  accOTdli^  to  fte  ezpieaa  terms 
of  the  deed,  had  been  paid. 

It  waa  not  really  an  act  binding  np<m  the 
atate  In  any  way.  Besldea,  we  do  not  think 
that  plalntUC  acquired  title.  The  property 
remained  In  the  tax  debtor. 

It  18  therefore  ordered,  adjudged,  and  de- 
creed that  the  jodgmoit  anMled  frmn  la 
affirmed. 

UONBOa,  X,  eoncmra  In  this  opinion. 

PROVOSTT.  J.,  dissents,  and  bands  down 
a  separate  opinion. 

PROVOSTY,  J.  (dissenting).  The  land  In 
dispute  In  this  case  was  sold  to  the  state  at 
tax  sale  In  1895  for  the  nnpaid  taxes  of 
1894.  The  tax  debtora,  or  former  owners, 
had  one  year  within  which  to  redeem,  upon 
paying  the  price  of  the  sale  with  20  per  cent 
additional  thereon,  together  with  all  costs, 
poieltles  and  Interest,  "and  all  taxes  due  up 
to  the  day  of  the  redemption."  Section  62, 
A.ct  No.  85.  p.  188,  of  1888.  For  the  pnrpos« 
of  fixing  the  amount  of  the  latter  taxes— that 
la  to  say.  the  taxes  that  would  have  accmed 
during  the  year  allowed  for  the  redooptlon, 
If  the  adjudlcatltm  to  the  state  bad  not  been 
made — the  law  required  that  the  property 
should  be  assessed  for  the  year  foltowlng 
the  adjudication,  but  on  a  separate  part  of 
the  tax  roll,  and  with  a  proper  monorandum 
showing  that  it  had  been  adjudicated  to  the 
state.  Sections  62,  63,  Act  Mo.  86,  p.  188,  of 
1888;  section  61,  Act  Mo.  106,  pu  137,  of  1800. 

This  lequlronent  waa  compiled  with  only 
In  part,  the  proper  memorandum  was  made, 
but  the  aasessmmt,  Instead  of  being  on  a 
separate  part  of  the  roll,  was  at  Ita  naual 
place  on  the  roll.  The  memorandum  waa 
to  the  effect  that  the  iwoperty  had  been  ad- 
judicated to  the  state  In  18M;  It  showed, 
therefore,  that  the  property  belonged  to  the 
state,  and  tiiat  no  taxes  could  be  due  on  It, 
.  and  that  the  assessment  waa  not  a  real  as- 
sessment, but  merely  Ciffmal,  merdy  for  the 
purpose  of  fixing  the  amount  which  the  for- 
mer owner  would  have  to  pay  in  case  be 
should  desire  to  eierclse  -Qie  privilege  to  re- 
deem within  one  year  accorded  him  the 
statute.  Upon  ttila  mere  simulacrum  of  an 
assesnnent,  however,  and  although  the  prop- 
erty already  belonged  to  the  state,  the  tax 
collector  proceeded,  In  3897,  to  advartlse  tiie 
property  for  sale  to  satls^  tUs  purely  fi<^ 
tltlous  tax  or  1896.  and  at  the  sale  adji^cat> 
ed  It  a  second  time  to  the  stat& 


In  1898,  tbxee  yean  after  flie  adjudica- 
tion of  ISOS,  and,  therefore,  long  after  the 
delay  tor  redemption  (which  waa  of  one  year 
from  the  date  of  the  tax  sale)  bad  ocpired, 
the  former  owners  of  the  property  sooetit  to 
redeem  it  To  that  end  they  paid  to  the 
State  Auditor  the  full  amount  of  tbe  taxeb 
of  1894,  with  Interest  penalties,  and  costi. 
and  In  addition  the  taxes  of  1805  and  189G, 
and  also  the  taxes  of  1897  and  1808  <hl  a  so- 
called  assessment  made  for  the  pnrpoae  bj 
the  tax  collector  on  the  basis  of  the  Talna- 
tlon  of  the  property  made  by  the  aaaeeaor  in 
1896;  and  fliey  reoetved  from  tbe  Auditor  a 
certificate  of  redemptiom 

In  this  tardy  redemption  procediiiK  no  no- 
tice was  taken  of  the  tax  sale  of  1897,  and. 
as  a  conseqeunce,  the  aivarent  title  whidb 
that  sale  had  created  In  favor  of  tbe  state 
remained  extant  and  uncanceled  oa  the  books 
of  tiie  Auditor.  And  the  Auditor,  in  1901. 
finding  this  title  on  his  bodm,  and  assuming 
It  to  be  regular,  proceeded  to  caoae  tbe  prop- 
erty to  be  advertised  for  sale  as  pn^rtr 
theretofore  adjudicated  to  the  state  at  tax 
sale,  and  not  redeemed,  as  he  1b  required  to 
do  with  that  class  of  property  by  Act  No.  80, 
p.  88,  of  1888L  At  this  sale  the  plaintUfs, 
Llsso  A  Bra,  were  the  highest  bidders,  and 
became  the  purchasers,  and  received  from 
the  tax  collector  a  deed  in  doe  form.  The 
property  was  thus  advertised  and  sold  aa  hav- 
ing bem  adjudicated  to  tbe  state  In  1887  tm 
the  taxes  of  1896.  No  reference  whatever  was 
made  In  the  proceedings,  or  in  tbe  deed  to 
plaintiffs,  to  tbe  adju^catl<»i  of  1886  Cor  the 
taxes  of  1894. 

Mow,  a  word  as  to  tbe  land  In  dispute.  It 
was  never,  or  at  any  rate,  not  since  1873,  in 
anybody's  actual  possession.  It  is  described 
aa  old  pine  land  of  no  value  as  land,  nncleai^ 
ed,  on  which  nobody  ever  lived,  altiioagfa  In 
1878  there  was  an  old  residence  upon  it  which 
was  burned  down  "to  keep  yellow  fevw  ftom 
getting  there."  James  J.  O'Bleme,  one  of 
the  three  former  owners,  and  tbe  one  who  ac^ 
ed  for  the  former  owners  In  the  redemptloo 
proceedings,  refers  to  it  In  bis  tastlmmy  In 
the  following  terms: 

"I  baveo't  seen  it  since  I  turned  It  Ioom. 
I  do  not  know  whether  It  is  Improved  or  not 
I  think  we  got  a  fair  valae  for  it  tboogh." 

Presumably,  by  tbe  expression:  "Since  I 
tamed  tt  loose,"  he  meant  since  he  M;  It  be 
sold  for  taxes.  And,  evidently,  by  On  ex- 
pression :  **I  tbink  we  got  fair  valoe  Cor  it" 
he  refers  to  the  sale  which  he  and  his  co- 
owners,  his  mothw  and  sister  (Mrs.  Porter 
and  Hrs.  WUaon),  made  of  tbe  propeaij  to 
tt>e  defendant  Giddens  shortly  after  tbe  re- 
demption. This  value,  by  tlie  way,  owing 
to  tbe  rapid  Increase  In  tbe  value  of  timber 
lands  In  recent  years,  is  of  several  ttoosand 
dollars 

Tbe  pleadings  need  be  stated  only  in  sub- 
stance. Plahitlflb  allege  tbe  adjndlcatkn  to 
the  state  In  188S  for  tiie  taxes  of  1804  and 
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ttaeir  own  a^ndicatfon  In  1901,  and  tbat  tha 
defendant  Qlddena  clalma  to  be  owner,  and 
refDSOB  to  fire  up  poneaaitm.  Tbaj  aUofa^ 
fartber,  tbat  fai  flw  deed  to  them  an  error 
wai  made  In  tbe  doKriptlm  of  tbe  luid. 
TtKff  pray  to  be  recofolied  aa  ownera  and  to 
be  placed  in  poaseBslon,  and  tbat  tbe  error  of 
daecrlptlon  In  tiw  deed  be  corrected. 

Tbe  dtfttidant  contented  blmielf  wltb  filing 
a  general  denial  and  calling  bta  Tendore  In 
warranty. 

Tbe  voidora,  Jamea  7.  O'BieTn^  lira.  Por^ 
ter,  and  Mrs.  Wllem,  admitted  tiie  warranty, 
except  aa  to  the  part  of  tbe  land,  which  they 
aald  had  beoi  aold  without  warranty.  Tbey 
thai  aTorred,  aa  followa:  that  tbe  land  waa 
edjodlcated  to  tbe  atate  in  189S  for  the  tazea 
of  18M.  aa  alleged  by  plalntUb,  bnt  that  they, 
tbe  Conner  ownera,  redeoned  the  same  on 
the  2d  of  Jnly,  1888;  that  tbe  atate,  baring 
parted  with  hw  title  by  aald  redemption,  bad 
no  longer  any  title  to  convey  to  plalntUti; 
that  if  aald  land  waa  adjudicated  to  the  atate 
a  second  time  after  tbe  adjodicatlon  of  1896, 
sncb  adjudication  waa  null  and  Told,  becaoae 
by  section  61.  Act  No.  85,  p.  1S3,  of  1888,  aa 
amended  by  Act  No.  106,  p.  137,  of  1890,  the 
tax  collector  la  forblddeo  to  sell  a  second 
time  at  tax  eale  property  already  adjudicated 
to  the  atatew 

After  thla  anaww  bad  been  filed,  plalntifla 
filed  a  aopptemental  petition,  in  which  they 
alleged  tbe  adjudication  In  1807  for  tazca  of 
1890,  and  claimed  title  under  that  adjudica^ 
tlon,  also;  and  asked,  in  addititm,  that  ui  a^ 
ror  in  tbe  description  of  tlie  property  In  flie 
deed  to  tbe  atate  under  tliat  adjudication  be 
corrected. 

Plalntlffa  alao  filed  a  plea  of  prescription  of 
three  years  In  bar  of  any  attadk  upon  tbe 
stated  title  to  tbe  property. 

In  argument  the  defendant  urges  tbe  nnllt 
ty  of  tbe  adjudication  of  1896  on  Tariooa 
grounda. 

Tbeae  grounds,  tbe  plalntifla  contend,  tbe 
defendant  cannot  be  permitted  to  urge  be- 
cause he  did  not  set  them  up  specially  In 
bla  pleadings,  and  because  tbe  defense  of  tbe 
caae  belonga  otdusiTely  to  Uie  warrantors. 

I  do  not  agree  with  these  contentions  ot 
plalnttffs.  Nor  do  I  think  that  the  plea  of 
prescription  can  be  sustained.  And  I  think 
tbat  plalntlffB'  suit  la  not  an  action  to  quiet 
a  tax  title  under  the  proTlalons  of  Act  Vo. 
101.  p.  127.  of  1886,  but  a  petitory  action 
pure  and  simple.  Finally,  I  think  that  the 
adjudication  of  1897  waa  a  ni«e  selling  to 
the  Btato  of  property  already  belongliUE  to 
the  state,  and  waa.  aa  contended  by  drfend- 
ant.  an  absolute  nullity.  On  all  tbene  points 
1  dean  It  unneeeesary  to  elaborate  my 
views,  as  I  tblnk  tbe  case  la  with  the  plaln- 
ttflTa  m  tbe  merlta.  I  think,  flrat,  tbat  the 
tax  aale  of  1896  to  the  state  must  be  held 
to  bare  been  ralld;  aecond.  that  the  title 
thm  conveyed  to  tbe  atate  waa  not  divested 
by  ttie  attempt  at  redempti<m  after  fin  dMay 
Cor  redemptlai  bad  expirod;  and.  third. 


that  thla  title  must  be  held  to  have  passed 
to  plalntifla  1^  the  adjndlcatt(m  under  tbe 
lODVlalfuu  ot  Act  No.  80.  p.  88.  of  1888;  and 
X  proceed  to  consider  tbeae  three  pn^oeitlona 
In  regular  wder. 

rirat.  aa  to  the  tax  aala  of  1896  to  the 
state.  The  grounds  upon  which  defendant 
assails  Ite  validity  are  the  followhig;  S'lrst, 
tbat  more  property  waa  aaseased  than  was 
deecribed.  820  acrea  being  assessed  and  only 
170  described,  ao  that  that  part  of  the  prop- 
erty which  waa  destribed  and  which  alone 
could  pasa  by  tbe  aale  waa  aold  in  part  for 
a  tax  It  did  not  owe;  aecond,  tbat  instead 
of  being  in  tbe  names  of  tbe  owners,  James 
J.  0*Blem^  Mra.  Forter.  and  lira.  Wilam. 
tbe  aBaeeament  upon  which  the  sale  waa 
made  waa  In  the  name  of  "Helra  of  CBrien;** 
third,  that  the  tax  fbr  1894.  tm  which  tbe 
sale  waa  made,  bad  been  paid;  fourth  and 
last,  that  tbe  ownen,  or  tax'  dAtora.  were 
not  served  with  notice  itf  deltoqnency. 

The  first  of  tbeae  i^ounda  la  cured  the 
Iffoviaiona  of  Act  No.  80k  p.  88l  of  1888k  un- 
der  which  the  adjudication  to  plalntlffB  was 
made.  Section  ^  par.  6  (page  80)  of  that 
act  provides  ttiat  "the  proof  of  paymwt  of 
only  a  portion  of  the  tana  fbr  which  tbe 
property  waa  adjudicated  to  the  atate,  aball 
not  in  any  manner  affect  tbe  validity  of 
tbe  aale  to  tbe  purcbaaer."  Undw  tbia  pro- 
vlaltm  the  feet  tbat  tbe  ivoperty  bappena  to 
be  aold  for  a  tax  which  it  in  part  does  not 
owe.  doea  not  have  tbe  effect  of  Invalidating 
tbe  aa'l& 

The  aecond  objeettcm.  baaed  on  tbe  dtfective 
designatlMi  of  ttie  owner,  la  fully  met  by 
section  4  of  tbe  same  act,  to  tbe  ect  tbat 
aald  deed  shall  be  conduaire  eviduce  that 
the  iffoperty  waa  listed  and  aaaessed  accords 
lug  to  law.  And  1^  aectlon  1  ftf  the  same 
act  which  proTldea  that  the  aaseaament  on 
wbldi  tbe  aale  to  tin  state  waa  made  "la 
hereby  declared  to  be  legal  and  binding  to 
every  reqwct  on  the  former  owners."  In 
tbe  caae  of  In  tbe  Matter  of  OtWOt  Lake.  4» 
La.  Ann.  1^  8  South.  479.  this  court  in- 
terpreted that  statute  aa  meaning  that  where 
there  had  been  an  aaBeaament  of  aome  kind 
it  abould  be  taken  to  have  been  accradlng 
to  law,  even  thou^  in  the  name  ot  a  person 
not  the  owner.  And  that  doctrine  waa  ex- 
pressly reaffrmed  In  tbe  caae  of  In  re  Doug^ 
laa,  41  lA.  Ann.  766,  6  South.  OTC,  and  waa 
referred  to  with  aroroval  in  the  caae  of 
Tlbller  v.  Land  Oc  49  La.  Ann.  1471,  22 
South.  411,  and  in  aevenU  other  caaea,  and 
may,  I  tbiok,  be  conaldered  to  be  tbe  settled 
juriBpnidenc& 

Tbe  third  objection  that  tbe  taxes  fbr  1894. 
for  which  the  Bale  waa  made,  had  been  paid, 
la  clearly  an  afterthought  It  waa  pot  urged 
at  all  when  tbe  ease  waa  btf ore  thla  court  at 
the  lart  BM8i«L  It  la  clearly  and  manlfCet- 
ly  wltiiout  merit  There  la  abaohitely  no  evi- 
dence of  tbe  taxea  of  1894  having  been  paid 
except  the  sale  <a  the  pn^erty  in  1896. 
I  will  remark,  to  passing  that  thla  plea  of 


Digitized  by 


1034 


41  BOUTHBRN  BBPORTEB. 


paTmait  1b  somewbat  tneonslstent  with  de- 
fendantB*  fonrth  and  last  ground  of  nullity, 
tbat  oi  want  of  notice  of  delinquency,  which 
I  now  proceed  to  consld^,  which  Is  the  only 
one  glTli^  rise  to  any  difficulty  whatever. 

The  question,  whether  notice  of  delinquency 
was  ^ven  or  not,  Is  one  purely  of  fact,  so 
little  evidence  had  been  offered  on  this  [wlnt 
when  this  case  was  before  this  court  at  the 
last  session  that  the  court  thought  that  on 
this  point  the  case  could  scarcely  be  consider- 
ed as  baring  been  tried,  and  that  In  the  in- 
terest of  justice  It  should  be  remanded  for 
further  evldraice;  and  this  was  done.  It  has 
returned  to  this  court  with  so  little  addition- 
al evidence  that  the  condition  of  the  fecord 
can  hardly  be  said  to  Have  Improved. 

The  question  whether  notice  of  delinquency 
was  given  or  not  la  one  purely  of  fact  So 
his  mother  and  sister,  Mrs.  Porter  and  Mrs. 
Wilson.  I  Judge  from  the  very  meager  rec- 
ord that  Mrs.  PortCT  is  a  very  old  peratm 
and  was  not  In  ttie  habit  of  attoidlng  to  tiie 
payment  of  the  taxes  on  this  proper^,  but 
left  the  matter  Id  the  hands  of  her  bod.  The 
most  that  she  eeetoB  to  have  kDown  was  that 
she  and  her  son  and  daughter  bad  title 
to  some  land  In  the  neighborhood  of  Grappes 
Bluff.  The  son.  James  J.  O'Bleme,  speaks 
of  the  time  whai  "he  turned  the  property 
loose,"  referring,  presnmably,  to  his  having 
let  it  be  sold  for  taxes;  and  he  It  was  who 
attraded  to  the  redanptioD  of  the  property. 
I  think  the  fair  Inference  from  tbe  record  la 
that  James  J.  O'Bleme  had  been  In  the  habit 
of  attending  to  the  payment  of  ttie  taxes  on 
the  property,  and  that  the  notices  wen  usual- 
ly served  npim  blm,  and  that  he  and  not  the 
old  lady,  his  mother,  should  have  bem  pro- 
duced as  a  witness  to  testify  in  regard  to 
whether  tb\B  notice  had  been  served  or  not 
On  the  first  trial  he  had  appeared  as  a  wit- 
ness, but  haA  not  been  qneatUmed  as  to 
this  notice.  On  tbe  second  trial,  the  trial 
which  was  had  in  pursuance  of  the  remand- 
lug  of  the  case,  he  was  not  produced;  but 
tbe  old  lady  was  called  as  a  witness,  and  she 
testiflod  that  no  notice  bad  been  served,  so 
far  as  she  knew.  The  only  other  evidence  ot- 
fered  by  defendant  Is  the  assessment  roll 
Itself,  for  the  purpose  of  showing  that  no 
certificate  appears  thereon  of  tbe  delinquency 
notice  having  been  served. 

On  the  other  hand,  plaintiffs  offered  the 
sheriff  as  a  witness  to  prove  by  him  that  the 
notice  had  been  properly  mailed.  Defendant 
objected  to  that  officer  belug  permitted  to 
testify,  on  the  ground  that  the  record  was 
the  best  evidence;  and  tiie  court  sustained 
the  objection.  The  ruling  was  erroneous; 
tbe  sheriff  should  have  been  allowed  to  testi- 
fy. The  point  la  not  new.  Tleman  v.  Johns- 
ton, 114  La.  112,  38  South.  75. 

I  think  it  is  significant  that  when  James 
J.  O'Bleme  came  to  defend  this  case  as 
warrantor  he  did  not  set  up  this  ground  of 
nullity;  In  fact  did  not  question  at  all  the 
validity  of  the  tax  sale  of  1895;  that  on  the 
'.-ontrary,  be  alleged  that  the  land  had  been 


sold  to  tbe  state  in  1895  fer  the  taxes  of 
ISH,  as  alleged  by  plaintiffs,  but  that  It  had 
been  redeemed  from  that  sal&  And  I  tbink 
it  doubly  significant  that  he  did  not,  as  a 
witness,  say  one  word  in  regard  to  the  de- 
linquency notice  not  having  been  awred  on 
him. 

On  this  condition  of  the  record,  I  think  that 
the  defendant  has  failed  to  dlBCharge  the 
burden  which  rested  upon  him  to  show  tliat 
tbe  notice  had  not  been  served. 

But  be  contends  that  the  burden  of  proof 
in  that  regard  did  not  rest  on  blm  but  on  the 
plaintiffs,  and  he  Invokes  article  44  of  the 
Code  of  Practice  requiring  the  plaintilT  in  a 
petitory  action  to  make  out  his  title,  and  also 
tbe  dictum  In  the  cases  of  Waddill  v.  Walton, 
42  La.  Ann.  763,  7  South.  737,  and  Lambert 
V.  Craig,  45  La.  Ann,  noe,  13  South.  701, 
to  tbe  effect  that  a  plaintiff  In  a  petitory 
action  "resting  his  title  on  a  tax  deed,  must 
not  only  show  a  prima  fade  title  but  one 
absolutely  good." 

So  far  as  the  article  of  the  Code  of  Prac- 
tice is  concerned  it  is  completely  satisfied 
when  the  plaintiff  tenders  a  title  which.  In 
the  absence  of  contrary  proof,  the  courts  are 
bound  to  accept  as  good;  and  that  Is  exactly 
what  the  holder  of  a  tax  title  does  when  be 
tenders  his  tax  deed.  Under  the  atatute:* 
and  under  tbe  Constltutlfm  the  coorts  are 
bound  to  accept  such  a  deed  as  good  until 
the  contrary  is  shown.  And  this  court  not 
only  has  not  said  but,  naturally,  could 
not  have  said  anything  to  the  contrary.  The 
court  could  not  have  Intended  to  hold  (In 
tbe  teetb  of  repeated  statutes  and  In  the  teeth 
of  the  very  Constitution  Itself)  that  a  tax 
deed  was  not  prima  facie  evidence  of  the  title 
or  that  prima  facie  proof  does  not  mean  that 
tbe  party  who  has  made  it  may  rest  until 
his  adversary  has  rebutted  It.  Of  course, 
the  tax  deed  Is  not  prima  facie  evidence  that 
the  tax  debtor  had  title,  but  only  tbat  tbe 
title  of  the  tax  debtor,  such  as  it  was,  has 
passed  by  the  tax  sale.  And  If  an  Issue  is 
raised  In  r^ard  to  the  tax  debtor's  title,  and 
an  outstanding  title  is  shown,  the  tax  deed 
is  not  prima  facie  evidence  that  the  tas 
debtor's  title  was  better  than  this  outstand- 
ing title,  and,  as  a  matter  of  course,  tlie 
burden  of  proof  lies  on  the  plaintiff  who  re- 
lies upon  It  to  show  that  It  Is  better  than 
the  outstanding  title.  It  is  In  that  s^ise 
the  above  quoted  dictum  of  the  cases  of  Wad- 
dill  V.  Walton  and  Lambert  v.  Craig  must  be 
understood;  that  is  to  say,  that  tbe  iilaln- 
tlff  In  a  petitory  action,  relying  upon  a  tax 
title,  must  show  a  title  absolutely  good  In 
the  sense  of  being  better  th&n  any  other  title 
tbat  can  be  shown  to  the  property. 

The  cases  of  Waddlll  v.  Walton  and  Lam- 
bert V.  Craig  did  not  Involve  any  question  of 
burden  of  proof.  In  them,  all  the  pertinent 
facts  were  proved,  and  there  was  no  gnestloo 
of  any  fact  left  unproved  whose  existence  or 
nonexistence,  would  have  to  be  determined 
accordingly  as  the  burden  of  proof  rested 
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upon  the  one  or  the  other  Uttgant.  The  sole 
question  In  them  was  as  to  the  validity,  or 
sufficiency,  <rf  the  title  under  all  the  facts  as 
proved.  In  Waddlll  t.  Walton  no  attach 
was  made  upon  plaintiff's  tax  title;  but  the 
contention  was  that  the  tax  debtor  had  no 
title.  The  tax  debtor's  title,  such  as  It  was, 
had  been  conveyed  by  the  tax  sale,  but  it 
was  not  the  best  title  to  the  property;  and 
In  that  sense  it  was  not  absolutely  good.  It 
was  not  good  as  to  the  whole  world.  It  left 
a  better  title  outstanding.  So,  likewise,  In 
Lambert  v.  Craig,  there  arose  no  question  as 
to  burden  of  proof. 

In  the  Instant  case,  plaintiffs  tender  a 
deed  which  Act  No.  80,  p.  89,  of  1888,  i  4, 
eubd.  6,  provides  "shall  be  conclusive  evidence 
tbst  all  the  prerequisites  of  the  law  were 
complied  with  by  all  the  officers  from  the 
listing  and  assessment  of  said  property  np  to 
and  Inclndlng  the  execution  and  registry  of 
the  deed  to  the  purchaser." 

A  deed  executed  In  pursuance  of  a  statute 
wblch  declares  that  the  title  of  the  state  to 
property  adjudicated  to  her  at  tax  sale  and  not 
redeemed  "is  hereby  declared  good  and  per- 
fect." If,  after  plaintiff  had  offered  such  a 
deed  in  evidence,  the  burden  of  proof  has  not 
shifted  to  defendant,  the  reason  must  be  that 
the  Legislature  Is  powerless  to  shift  the 
burden  of  proof,  a  thing  no  one  will  contend. 

I  conclude  that  the  adjudication  of  1866 
was  valid,  and  conveyed  the  title  of  the 
former  owners  to  the  state;  and  I  pass  to 
the  second  question,  whether  the  title  thus 
acquired  by  the  state  was  divested  by  the 
attempt  at  redemption  after  the  delay  for  re- 
demption had  expired.  This  question  ap- 
pears to  me  to  be  one  offering  no  difficulty 
whatever.  Unless,  Indeed,  the  Legislature  is 
not  the  law-making  power;  and  unless  the 
State  Auditor  can  override  a  duly  enacted 
statute  prescribing  the  mode  in  which  the 
lands  acquired  by  the  state  at  tax  sale  and 
not  redeemed  in  one  year,  shall  be  disposed 
of. 

The  Legislature  has  provided,  in  terms 
which  could  hardly  have  been  made  stronger 
or  more  explicit,  that  property  adjudicated 
to  the  state  at  tax  sate,  and  not  redeemed 
within  one  year  from  the  date  of  the  adjudl- 
cntion,  shall  be  sold  at  public  auction  to  the 
highest  bidder  after  30  days*  advertisement 
Section  1,  Act.  No.  80,  p.  88,  of  1888.  Section 
^  (page  89)  of  the  same  act  provides: 

"That  when  any  property  sold  to  the  state  for 
unpaid  taxes  has  been  once  advertised  and 
offered  for  sale  In  accordance  with  the  pro- 
Tisioos  of  this  act,,  and  has  failed  to  sell,  then 
— i.  e.,  not  nntil  thpn— the  Auditor  of  miblic 
accounts  shall  be  authorized  to  receive  bids  for 
all  snch  unsold  propertv  and  sell  the  same  and 
execute  a  deed  thereto." 

In  view  of  this  statute.  It  has  to  be,  and  is 
conceded  that  the  Auditor  was  entirely  with- 
out right  or  authority  to  divest  the  title  of 
the  state  to  this  property  in  any  other  mode 
than  the  one  thus  expressly  and  explicitly 
prescribed.   But  it  Is  said  that  while  his  act 


in  the  premises  was  illegal,  null,  and  void, 
yet  it  has  given  rise  to  an  estoppel  which  pre- 
cludes the  state  from  contesting  the  validly 
of  the  transaction.  That  proposition,  in  my 
bumble  Judgment  Is  on  a  par  with  the  prop- 
osition that  If  the  Governor  sold  the  state- 
house  his  act  would  give  rise  to  an  estoppel 
which  would  preclude  the  state  from  con- 
testing the  validity  of  the  transaction. 

Precisely  In  the  same  way  that  the  pur- 
diaser  of  the  statehouse.  In  such  a  case, 
could  not  be  heard  to  say  he  did  not  know  the 
Governor  did  not  have  authority  to  make  the 
sale,  the  defendant  In  the  instant  case,  can- 
not be  heard  to  say  the  former  owners,  and 
wonld-be  redemptloners,  did  not  know  that 
the  Auditor  did  not  have  authority  to  divest 
the  title  of  the  state  by  this  tardy  redemp- 
tion, or  in  any  mode  whatever,  except  that 
expressly  provided  by  Act  No.  80,  p.  88,  of 
1888.  It  Is  elementary  in  the  law  of  agency 
that  persons  dealing  with  an  agent  must  i^t 
their  peril,  Inform  themselves  of  the  extent 
of  his  authori^. 

It  is  said,  again,  that  all  the  state  wants 
ia  the  amount  of  the  taxes  due  on  the  prop- 
erty. There  are  two  peremptory  reasons  why 
this  Is  not  true.  The  first  of  these  reasons  Is 
that  the  Legislature,  far  from  saying  that 
the  state  would  be  satisfied  with  the  amount 
of  the  taxes  due  on  the  property,  has  said 
the  very  contrary;  It  has  said  expressly  and 
explicitly  that  the  state  would  be  satisfied 
with  nothing  less  than  the  full  amount  that 
the  property  will  bring  at  public  auction  aft- 
er 30  days'  advertisement.  The  second  of 
these  reasons  Is  that  no  provision  Is  made 
by  law  for  the  assessment  of  the  .property 
after  the  delay  for  redemption  has  expired, 
and  hence  there  is  no  provision  of  law  for 
fixing  the  amount  wblcb  would  have  to  be 
paid  as  representing  the  taxes  on  the  prop- 
erty for  the  years  after  the  year  allowed  for 
redemption.  This  amount,  therefore,  would 
have  to  be  fixed  arbltrari^  by  the  Auditor; 
or  he  would  have  to  play  assessor,  as  the 
tax  collector  did  in  the  present  case,  and 
manufacture  an  assessment  specially  for  .the 
occasion.  In  doing  this,  perhaps,  he  would  do 
as  the  tax  collector  did  In  this  case;  that  is 
to  say,  disregard  the  increase  in  value  of  the 
property  during  the  time  the  state  has  held 
It  in  absolute  ownership,  and  adopt  as  the 
basis  of  his  so^lled  assessment  the  valua- 
tion placed  upon  the  property  by  the  assessor 
when  he  last  assessed  It,  when  It  was  con- 
sidered by  the  owner  to  be  worth  less  than 
the  amount  of  the  taxes.  How  unfair  such 
a  proceeding  Is  to  the  state  need  hardly  be 
pointed  out. 

In  the  cases  of  Martinez  v.  Tax  Collector, 
42  La.  Ann.  677,  7  South.  796;  Remlck  v. 
Lang,  47  L(i.  Aun.  914,  17  South.  761;  and 
Blood  V.  N'egrotto,  47  La.' Ann.  1135. 17  South. 
596,  the  plaintiff  was  denied  the  right  to  con- 
test the  validity  of  such  a  tardy  redemption ; 
hut  that  was  because  he  had  no  standing  for 
doing  so,  he  not  having  succeeded  to  the  title 
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of  the  state,  and  belsf ,  therefore,  a  stranger 
to  the  qaeatlon.  Bnt  Id  the  Instant  case  the 
sttnation  Is  wholly  different;  the  plaintUfs 
have  succeeded  to  the  title  of  the  state,  and 
have,  therefore,  the  same  standing  to  contest 
the  question  as  the  state  had.  Those  deci- 
sions are  really  In  point  for  plaintiffs,  for  In 
them  the  nullity  of  the  tardy  redemption  was 
conceded,  only  It  was  thought  that  the  liti- 
gant was  wttbont  standing  to  raise  the  ques- 
tion. 

And  this  brings  Die  to  the  third  and  last 
question,  whether  the  adjudication  to  plaln- 
tlfTg  had  the  effect  of  transferring  to  them 
the  title  of  the  state  which  the  tardy  redemp- 
tion bad  failed  to  divest.  I  think  It  did.  un- 
less there  Is  no  virtue  In  fundamental  prin- 
ciples and  In  statntea  duty  enacted. 

This  property  had  been  adjudicated  to  the 
sUte  both  in  18d&  and  In  1807.  and  it  had 
not  been  redeemed  within  one  year  from  the 
date  of  the  adjudication;  therefore  the  Au- 
ditor and  tax  collector  bad  express  statutory 
authority,  as  will  be  presently  shown,  to  sell 
it  at  public  auction  to  the  highest  bidder 
after  thirty  days'  advertisement.  In  the  man- 
ner In  which  It  was  sold  to  plalntlfFs;  and, 
as  a  consequence,  the  state  Is  the  vendor  of 
plaintiffs,  and,  by  a  fundamental  principle 
of  the  law  of  sale,  applicable  to  the  state 
Just  as  much  as  to  Individuals,  a  vendor  can- 
not contest  the  title  of  his  vendee,  and  there- 
fore by  the  sale  which  he  makes,  whatever 
title  he  has,  or  may  theretofore  acquire,  pass- 
es to  his  vendee. 

But  for  hoidlDg  the  title  of  the  plaintiffs 
to  he  good  and  perfect,  In  so  far  as  the 
state  Is  concerned,  there  Is  not  even  any 
necessity  of  recurring  to  general  principles, 
since  there  Is  a  statute  made  expressly  to 
cover  such  cases.  I  refer,  of  course,  to  Act 
No.  80,  p.  SS,  of  1888,  which  makes  It  "the 
Imperative  duty"  of  the  Auditor  and  tax 
collector  to  sell  at  public  auction  to  the  high- 
est bidder  after  30  days'  advertisement;  that 
Is  to  say,  in  the  manner  in  which  the  property 
in  dispute  was  sold  to  plaintiffs,  all  the  prop- 
erty of  the  state  of  tbe  description  of  the 
one*  in  dispute;  that  is  to  say,  the  property 
adjudicated  to  the  state  for  taxes  of  1880 
and  subsequent  years,  and  not  redeemed  with- 
in the  time  prescribed  by  law;  that  is  to  say 
within  one  year  from  the  date  of  the  adjudi- 
cation. And  the  act  declares  that  when  such 
a  sale  Is  made  a  deed  shall  be  executed  in 


favor  of  tbe  purchaser  whldl  shall  be  con- 
clusive evidence  that  all  the  prerequisites  to 
tbe  validity  of  such  sale  from  tbe  assessment 
down  were  fulfilled  and  that  anch  deed 
"shall  vest  the  puichasn  an  absolate  and 
perfect  title." 

If  the  language  of  this  statute  left  room 
for  doubt,  or  If  It  were  doubtful  that  this 
statute  was  Intended  to  apply  to  the  state,  and 
should  conclude  the  rights  of  the  state  equal- 
ly with  those  of  private  persons^  such  doubt 
would  be  promptly  removed  by  a  moment's 
consideration  of  tike  well-known  puriHMe  of 
the  statute;  which  was  to  dispel  the  popular 
distrust  of  tax  sales  by  giving  to  wouldrte 
pordiasers  at  sales  made  under  the  statute 
the  most  positive  and  solemn  assurance  it 
lay  In  the  power  of  the  Legislature  to  give 
that  the  title  of  the  purchaser  at  smdi  sale 
should  be,  In  the  language  of  the  atatnte. 
"absolutely  good  and  perfect";  that  all  the 
prerequisites  for  tbe  validly  of  tbe  sale, 
from  the  assessment  down,  should  be  con- 
closlvely.  Juris  et  de  Jure,  presumed,  to  have 
been  fulfilled;  and  this  to  the  end  tbat  tbe 
state  might  secure  purchasers  for  her  prop- 
erty and  obtain  a  better  price  through  compe- 
tition. Tbat  under  these  circumstances  tbe 
statute  applies  to  the  stete,  and  that  the  state 
could  not  come  and  contest  tbe  title  thus  con- 
veyed to  her  vendee,  appears  to  me  too  plain 
for  dispute.  Very  far  from  oontemplatinr 
that  the  title  of  the  purchaser  at  audi  a  sal>^ 
sbould  be  good  only  where  tbe  title  purported 
to  be  conveyed  was  good,  the  statute,  on  tl>e 
contrary,  avowedly  contemplates  that  what- 
ever dross  of  a  title  Is  put  Into  tbe  cra<iM? 
of  tbe  proceedings  under  Its  provisions,  shall 
come  out  sterling  gold. 

I  conclude  that  the  land  was  conveyed  to 
the  state  by  tbe  tax  sale  of  1805;  that  tlip 
title  thus  conveyed  was  not  divested  by  tlif> 
attempt  at  redemption  after  the  delay  for 
redemption  bad  expired;  and  tbat  such  title 
must  he  held  to  have  passed  to  tbe  plalntifrs. 
Of  coarse,  title  was  thus  conveyed  only  to 
that  part  of  the  property  wblch  was  de- 
scribed In  the  adjudication  and  the  deed  to 
plaintiffs,  and  the  description  In  said  adju- 
dication and  said  deed  cannot  be  retrospec- 
tively corrected  as  prayed  by  the  plaintiffs; 
but,  In  this  dissenting  opinion,  I  need  not  po 
into  that  feature  of  the  case. 

I  therefore  respectfully  dissent  from  tbe 
opinion  of  tbe  majority  of  the  court, 
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UBMORANDUH  DECISIONS. 


BBBOLIN  T.  LABSSON.  (StqmiiM  Ooart  of 
Alabama.  June  80,  190&1  Appml  from  Olienit 
Court,  Baldwin  County ;  W.  8.  Anderaon,  Ji^ce. 
"Not  offldally  reported.**  Action  bv  Bra 
Berglin  against  Matilda  Lamon.  From  a 
Jnd^ent  for  defendant,  plaintiff  appeals. 
AOLnned.  Thii  was  an  action  of  det- 
inue to  rteow  pawawdon  of  a  i^ano,  some 
abeet  mnde.  and  a  piano  stool.  Tbe  evidence 
for  appellant  tended  to  diow  that  she  was  tbe 
adopted  daughter  of  the  appellee  and  her  first 
husband  Peter  Bebolt.  That  the  piano  came 
to  ber  aa  a  birthday  resent,  that  after  the 
family  moved  to  Alabama  tbe  father  and  moth- 
er often  «poke  of  tbe  piano  aa  Bva's  piano  (Bra 
was  the  plaintiff  in  this  action),  and  that  after 
the  father  died  she  made  a  demand  for  the 
piano.  The  evidence  for  the  appellee  tended  to 
show  that  she  purchased  the  piano  with  ber 
own  money,  some  of  which  ber  hueband  bad 

E'ven  ber,  and  some  of  which  she  bad  earned 
r  taking  boarders,  and  that  she  had  never 
l^ven  or  sold  the  piano  to  any  one.  That  plain- 
tiff bad  offered  to  purchase  it  after  making  de- 
mand for  it,  and  that  she  had  agreed  bo  sell, 
but  nothing  more  than  a  skirt  worth  40  cents 
had  ever  been  paid  for  it.  There  was  verdict 
and  judgmoit  for  defendant,  and  plaintiff  made 
a  motion  for  new  trial,  based  upon  the  verdict 
being  contraiT  to  tbe  evidence.  This  motttni 
was  overruled,  and  the  assignments  of  error 
relate  to  the  action  of  the  court  in  overruling 
the  motitm.  Fillans,  Hanaw  &  Fillans.  tor 
appellant  N.  8.  Stone,  for  appellee. 

DENSON,  J.  The  only  errors  assigned  relate 
to  the  judgment  of  tbe  court  overruling  appel- 
lant's motion  to  set  aside  the  verdict  of  the  jn- 
ly,  and  to  grant  a  new  triaL  We  have  care- 
fully considered  tbe  evidence,  and  we  will  not 
distnrh  the  judgment  overruling  the  motion. 
The  judgment  appealed  from  is  affirmed. 

WBAELBX.  a  J.,  and  HARALSON  and 
DOWDBIX^  13^  concur. 


BIRMINGHAM  BELT  BY.  00.  t.  PAB- 
DUB  et  ah  (Supreme  Court  of  Alabama.  May 
17, 190ft.)  Appeal  from  City  Court  of  Birming- 
ham; 0.  W.  Ferguson,  Judge.  "Not  officially 
reported.**  Action  between  the  Birmingham 
Belt  Railway  Company  and  C.  C.  Fardue  and 
others.  From  a  jud^ent  against  the  rail- 
way cwnpany,  it  appeals.  Appeal  dismissed. 
Campbell  &  Walker,  for  appellant  John  W. 
Tomlinsm,  for  appellees. 

PER  CURIAM.  This  case  having  been 
settled  by  parties  thereto»  it  la  agreesuDt 
dismissed. 


COUCH  V.  STATE.  (Supreme  Court  of  Ala- 
bama. June  80,  1906.)  Appeal  from  Circuit 
Court  Morgan  County;  D.  W.  Speake,  Judge. 
"Not  officially  reported."  John  C.  Eyeter,  Lowe 
A  Tidwell  and  Wert  &  Wert  for  appellant 
Massey  Wilson,  Atty.  Oen.^       the  State. 

PER  CUBIAM.  This  Is  an  appeal  from  an 
order  of  tbe  judge  of  the  eighth  Judiciul  Cir- 
cuit denying  bail  on  application  for  writ  of 
habeas  corpus.  It  is  affirmed. 


DI8MUEE8  V.  STATE.  (Supreme  Court  of 
Alabama.  June  30,  lOOG.)  Appeal  from  Cir- 
cuit Court  Marengo  County ;  John  T.  Lack- 
land, Judge.  "Not  officially  reported."  Massey 
Wilson,  Atty.  Gen.,  for  the  SUte. 


HARALSON,  3.  Ws  flad  bo  arror  In  tba  ne- 
ord,  and  the  Judgment  must  be  affirmed. 

WBAKLBY,  a  J.,  and  DOWDBLL  and 
DBN80N,  3Jn  concur. 


HBNDRIX  T.  BTATB.  (Supreme  Ourt  of 
Ai»h«Tini  Jane  80.  1006.)  Appeal  from  Oir> 
cult  Court  Hale  County ;  B.  M.  Miller,  Judge. 
"Not  officially  reported."  Charley  Hendrix 
was  convicted  of  crime,  and  apiieals.  Reversed. 
De  Oraffenreld  &  Evans,  for  appellant  Massey 
Wilson,  At^.  Gen.,  for  the  State. 

WEAEIiBT,  C  J.  The  testimony  has  been 
read  in  consultation ;  and  tbe  court  is  (tf  (Krtn- 
ion  that  tbe  affirmative  charge  for  defenout 
upon  the  whole  case,  and  upon  tbe  second  and 
third  counts  separately  could  not  have  proper- 
ly  been  given.  Although  there  Is  no  direct  and 
positive  evidence  that  the  seed  cotton  alleged 
in  those  counts  to  have  been  purchased  by  the 
defendant  was  tba  ssme  as  that  whidi  had 
been  taken  from  Baker's  field  in  beat  S,  and/ 
there  is  likewise  an  absence  of  direct  and 
positive  evidmee  that  tbe  defendant  at  the  time 
of  the  purchase.  If  he  did  purchase  the  cotton 
knew  that  it  bad  been  grovrn  in  beat  5,  as  allw- 
ed,  yet  there  are  facts  and  circumstances  in 
evidence  sufficient  to  carry  the  case  to  the  jury, 
and  from  which  the  jury  might  infer  the  exist- 
ence, heyond  a  reasonable  doubt  of  the  essen- 
tial facts  alleged  In  the  oovnts  under  consider- 
ation. There  was,  however,  no  evidence  what- 
ever that  the  defendant  had  purchased  seed 
cotton,  that  had  been  grown  in  beat  4,  aa  al- 
leged in  the  6rst  count  It  was  shown  by  the 
undisputed  evidence  that  Baker's  field  from 
whi<di  the  cotton  was  taken  was  in  beat  5.  and 
hence  the  circuit  court  erred  In  refusing  the 
charge  requested  in  writing  by  the  defendant 
that  if  the  Jury  believed  the  evidence  they  could 
not  convict  the  defendant  under  tbe  first  count 
of  the  indictment  For  this  error  the  judgment 
must  be  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 

HARALSON.  DOWDBLL,  and  DBN80N, 
JJ.t  concur. 


MONT<30MERT,  L.  A  W.  F.  CO.  T. 
GBEOG.  (Supreme  Court  of  Alabama.  June 
B,  1006.)  Appeal  from  City  Court  of  Montgom- 
ery; A.  D.  Sayre,  Judge.  "Not  officially  re- 
ported." Action  between  the  Montgomery. 
L.  &  W.  P.  Company  and  one  Gregg.  From 
a  judgment  for  the  latter,  the  former  appeals. 
Dismissed.  Massey  Wilson  and  Goodwin  ft 
Mclntyre,  for  appellant  Rushton  &  Coleman, 
for  appellee. 

PER  CURIAM.  This  cause  being  settled  be- 
tween the  parties  thereto,  it  la  dlsmisssd. 

PETBEE  T.  CABB.  (Supreme  (3ourt  of  Ala- 
bama. May  17,  10060  Appeal  from  Chan- 
cery Court  EVanUIn  County ;  W.  H.  Simpson, 
Chancellor.  "Not  officially  reported."  Action 
between  S.  J.  Petree  and  J.  S.  Carr.  From 
a  judgment  in  favor  of  the  latter,  the  former 
apeals.  Dismissed.  James  ft  Williams,  for  ap- 
pellant Almon  ft  Almon,  for  appellee. 

PER  OURIAM.  This  appeal  is  dlsmisssd 
for  want  of  prosecution,  and  for  want  of  aa- 
aignment  of  error. 

PROVIirr  V.  STATE.  (Supreme  Court  of 
AUbama.  July  S,  1006.)  Appeal  from  Law 


Digilized  by 


Google 


1038 


41  SOUTHBRN  REPORTEB. 


(Fia. 


Courf,  Pike  County ;  A.  H.  Owens,  Judge. 
"Not  officially  reported."  Dean  Provitt  was 
convicted  of  an  offense,  and  he  appeals.  Dis- 
missed. D.  A.  Baker,  for  appellant.  Massey 
Wilvon,  Att7.  OeiL,  for  ttae  State. 

PER  CURIAM.  On  the  application  of  the 
appellant,  the  appeal  io  this  cause  is  dismissed. 


SLOSS-SHEFPIBLD  STEEL  &  IRON  CO. 
T.  SMITH.  (Supreme  Coart  of  Alabama.  June 
13,  1906.)  Appeal  from  City  Court  of  Birminc- 
h«m ;  G.  W.  Ferftuson,  Judge,  "Not  ofBcialTy 
reported."  Action  between  t^e  SlosB-SheSeld 
Ste^I  &  Iron  Company  and  Sol  Smith.  From  the 
judgment,  the  cnmnnny  appeals.  Dismissed, 
Tillman,  Grub,  Bradley  &  Morrow,  for  appel- 
lant,  BowmxTi,  TTnrsti  A-  BHdow.  for  appellee. 

VER  CURIAM.  The  appeal  in  tliis  cause  Is 
diumissed  on  ipotlon  of  tlie  appeliant* 


SOFTLY  MONTGOMERY.  (Supreme 

Court  of  Alabama.  May  17.  1906.)  Appeai 
from  Circuit  Court,  Franklin  County;  B.  B. 
Almon,  Judge.  "Not  officially  rraorted."  Ac- 
tion between  Allen  Softly  and  W.  P.  Montgom- 
ery. From  a  Judgment  in  favor  of  Montgom- 
ery, Softly  appeau.  Appeal  dismissed.  James 
&  Williams,  for  appelumt.  W.  H.  Key,  for 
appellee. 

PER  CURIAM.  This  appeal  la  dismissed 
for  want  of  pnisecntion,  and  for  want  al  am- 
tignment  of  eiror. 


STATE  T.  CROCKETT.  (Supremo  Court  of 
Alabama.  June  80,  1900.)  Aroeal  fnnn  Pro- 
bate Court,  Houston  County ;  Geo.  W.  Leslie, 
Judge.  "Not  officially  reported."  W.  B.  Crock- 
ett was  granted  bail,  and  the  state  appeala. 
Reversed.  E.  H.  Hill,  for  the  State. 

PER  CURIAM.  Tbia  cause  is  appealed  from 
an  order  of  the  Judge  of  probate  of  Houaton 
county,  Ala.,  granting  petitioner  bail,  and  said 
order  is  rerersed,  ana  an  order  hero  made 
denying  ball,  and  remanding  priatuiar  to  custody 
of  the  ^rilf. 


TAGERT  T.  STATE.  (Supreme  Court  of 
Alabama.  May  81,  1906.)  Appeal  from  Crim- 
inal Court,  Jefferson  County;  8.  L.  Wearer, 
Judge.  "Not  officially  reported."  J.  W.  Tagert 
was  convicted  of  a  criminal  offense,  and  he  ap- 
peals. Dismissed.  See  89  South.  288.  Yasser 
L.  Allen,  for  appellant  Maawy  Wilson,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted on  briefs  on  the  19th  day  of  April, 
190Q,  now  on  motion  of  appellant,  the  said 
■abmtaslDn  is  hereby  set  aala^  and  the  appeal 
dismissed. 


TANNER  T.  SWING.  (Supreme  Court  of 
Alabama.  Hay  15.  190&)  Appeal  from  Cir- 
cuit Court,  Limestone  County;  D.  W.  Speake, 
Judge.  "Not  officially  reported."  Action  be- 
tween John  B.  Tanner  and  Albert  G.  Ewing, 
Sr.  From  the  jntonent,  Tanner  appeals.  Re- 
versed and  remanded. 

PER  CURIAM.  Error  confessed  and  cause 
reversed,  and  remanded. 


TENNESSEE  COAL,  IRON  &  B.  CO.  v. 
SPIDLE.  (Supreme  Court  of  Alabama,  June 
14,  1906.)  Appeal  from  City  Court  of  Birming- 
ham; Charles  A.  Seon.  Judge.  "Not  officially 
reported."  Action  between  J.  W.  Spidle  and  the 
Tennessee  Coal,  Iron  &  Ballway  Company. 
From  a  Judgment  in  favor  of  the  forma, 
the  latter  apprala.  IMsmlssed  by  agreement.  Fw^ 


cy  &  Benners,  for  appellant.  Bowman,  Hanb 
&  Beddow.  for  appellee. 

PER  CUBIAM.  DlsmisMd  by  agreement  ot 
counsel. 


THOMPSON  et  al.  t.  THOMPSON.  (Su- 
preme Court  of  Alabama.  June  30.  1906.1 
Appeal  from  Chancery  Court,  Macon  County ; 
W.  U  Parka,  Chancellor.  *^Not  officially  re- 
ported.** Suit  between  W.  W.  Thompson  and 
others,  as  executors,  and  others,  and  Mary  V. 
Thompson.  From  an  adverse  decree  said  W.  W. 
Thompson  and  others  appeal,  and  also  petitira 
for  mandamus.  AppeiU  and  application  dii- 
missed.  O.  S.  Lewis  &  J.  M.  Chilton,  for  ap- 
pellants.   Whitaon  &  Dryer,  for  appellee. 

PER  CURIAM.  This  was  an  appeal  froc 
a  decree  on  demurrer  and  an  originiU  petitiaG 
In  this  court  for  mandamus.  On  motion  of  the 
appellants,  both  the  appeal  and  the  appliei- 
tlMi  for  mandamus  is  dismissed. 


EDWARDS  T.  PEOPLE'S  NAT.  BANK 
(Supreme  Court  of  Florida.  July  10,  190S.1 
In  Banc.  Action  by  the  People's  Natioci! 
Bank  against  Walter  H.  Edwards.  Judfoiiar 
for  plaintiEE  and  defendant  brings  error.  Geor^ 
W.  Dayton,  for  defendant  in  error. 

PER  CURIAM.  Dismissed  on  motiui  d 
counsel  for  the  defendant  in  emw. 


GRACT  T.  ATLANTIC  COAST  LINE  B. 
CO.  (Supreme  Conrt  of  Horlda.  May  tl 
1906.)  Error  to  Circuit  0>art,  Alachoa  Omnty ; 
James  T.  Wills,  Judge.  Action  by  L  C. 
Gracy  against  the  Atlantic  Coast  Utw  RaUnai 
Company.  Judgmoit  fbr  defoidsiit  and  plun- 
tiff  brtogs  error.  W.  H.  Palmer  and  Bobt  L 
Davis,  for  plaintiff  In  error. 

PER  CURIAM.  Writ  of  error  dismi«ed  bj 
the  clerk,  on  pnedpe  oC  counsel  for  the  pUio- 
tiff  in  error  nnder  Role  23  CIS  South,  iz). 


GRIFFING  BROS.  CO.  T.  WINTIELD. 
Supreme  Court  of  Florida.  June  2.  1906.) 
Error  to  Circuit  Court,  Dade  County :  Minor 
S.  Jones,  Judge.  Action  by  T.  A.  WiaSeU 
against  the  Griffing  Brothers  Company.  Jodc 
ment  for  plaintiff  and  defendant  briDgs  enor. 
Price  &  Band,  for  plaintiff  In  error. 

PER  CURIAM.  Writ  of  error  dismisKd  b; 
the  clerk.  <m  pradpe  of  counsel  for  ttie  piaia- 
tiff  in  error  under  Rule  28  (IS  South  i^ 


HART  V.  HART.  (Supreme  Court  of  Florida. 
July  10,  1906.)  In  Banc  Appeal  from  Cir- 
cuit Court.  Marion  County ;  William  S.  Ballock. 
Judge.  Bill  by  Charles  M.  Hart  against  htaiM 
Hart.  Decree  for  complainant  and  defendut 
appeals.    Thomaa  Palmer,  for  appellant. 

PER  GDBIABl  Dismissed  on  motios  d 
connad  for  appellant. 

ROPES  T.  STEWART.  (Supreme  Court  of 
Florida,  Division  B.  Feb.  13.  1906.)  Enor 
to  Circuit  Court,  Tolu^  County;  Ifinw  S. 
Jones.  Judge.  Action  by  I.  A.  Stewart  acaiiM 
E.  E.  Ropes.  Judgment  for  plaintiff  and  defm* 
ant  brings  error.  E.  B.  Ropes,  in  pro.  per. 
Bgford  BIy,  for  defendant  in  error. 

PER  CURIAM.   Judgmoit  affirmed. 


SANCHEZ  ft  HATA  REAL  BSTATB  00,  t. 
BRADFORD.  (Supreme  Court  of  Florids. 
June  20.  1906.)  In  Bana  Appeal  from  Cir- 
cuit Court,  Hillsborough  County:  Joseph  B. 
Wall,  Judge.    BUI  by  George  P.  Bradfori 
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against  the  Sanchei  ft  Haya  Real  Estata  Com- 
pany.  Decree  for  complainant  and  defei^ant 
■ppeali;  O.  W.  Stevens,  for  appellee. 

PBB  CURIAM.  Dinnissed  on  motion  of 
oounael  for  the  appellee. 


LUTZ  et  nz.  T.  HARTMAN  HBBOANTZLID 
OO.   (Snpreme  Court  of  Bliesliilppi.  June  18. 

1906.)  An>eal  from  Circuit  Ooort,  Lincoln 
GouDt7j  M.  H.  Wakiuson,  Ja^.  Action  by 
W.  8.  Lata  and  wile  against  Hartman  Mercan- 
tile Company.  Judgment  for  defendant  and 
plaintilb  appeal.  AffirmeS.  Appellants  brought 
an  action  of  debt  in  the  drcnit  court  against 
appellee  to  recover  the  penalty  provided  by 
section  2451  of  the  Annotated  Code  U  188^ 
which  is  as  fOUowe :  "Any  mortgagee  or  cestui 
que  tms^  or  tba  assignee  of  any  mortgagee  or 
cestni  que  trust,  of  real  or  personal  estate,  hav- 
ing received  full  payment  of  the  money  due 
by  the  mortgage  or  deed  of  trust,  shall  ait«r 
satisfacdon  upon  the  margin  of  the  record  c»f 
the  mortgage  or  deed  of  trust,  which  entry  shall 
discharge  and  release  the  same,  and  shall  bar 
all  actions  or  suits  brongfat  thereon,  and  the  title 
shall  therein  revest  in  the  grantor.  And  if 
such  mortgagee  or  cestui  que  tma^  or  such 
assignee,  by  himself  or  his  attorney,  shall  not, 
within  one  month  after  request,  malce  such  ac- 
knowledgment of  satisfaction,  the  person  so 
neglecting  or  refusing  shall  forfeit  and  pay 
to  the  party  aggrieved  any  sum  not  exceeding 
the  mortgage  money,  to  be  recovered  by  action ; 
but  such  entry  of  satisfaction  may  be  made  by 
any  one  anthorized  to  do  it  by  the  written 
authorisation  of  the  mortga^  or  beneficiary, 


and  shall  have  the  same  effect  as  done  by  the 
mortgagee  or  beneficiary;  and  where  the  entry 
of  satisfactiott  is  made  under  written  author- 
isation, the  mortgwor  or  grantor,  or  his  heirs 
or  assigns,  shall  be  entitled  to  the  custody 
of  the  writing  conferrli^  the  authority,  unless 
it  be  duly  acknowledged  and  recorded  in  the 
office  in  which  the  mortgage  or  deed  of  trust 
Is  recorded."  The  declaration  charged  that 
appellee  failed  to  enter  satisfaction  upon  the 
margin  of  the  record  a  certain  deed  of  trust, 
and  that  he  failed  to  make  such  entry  within 
one  month  after  a  request  so  to  do;  that  ap- 
pellants had  discharged  the  debt  for  which  said 
deed  of  trust  was  given.  The  testimony  showed 
that  at  the  time  of  the  payment  by  appellants 
to  the  appellee  of  the  indebtedoess  in  question, 
the  trust  deed  could  not  be  found ;  that  it  had 
not  been  placed  of  record  but  that  appellee  gave 
appellant  a  receipt  for  the  money  so  paid, 
which,  receipt  recited  a  full  payment  and  that 
all  deeds  of  trust  were  to  be  canceled.  The 
testimony  further  showed  that  appellants  had 
paid  appellee  all  indebtedness  which  they  owed, 
and  that  appellants  had  requested  appellee  to 
have  all  deeds  of  trust  canceled.  When  the 
testimony  for  the  plaintiffs  (appellants)  was  In, 
a  motion  was  made  by  the  appellee  for  a  peremp- 
tory instruction  on  the  ground  that  the  proof 
was  at  variance  with  the  pleadings,  which  mo- 
tion was  sustained  and  from  this  action  of  tho 
court,  an  appeal  is  prosecuted.  A.  Cu  &  J.  W. 
McNalr,  for  appellants.  P.  Z.  Jones,  for  ap- 
pellee. 

MAYES,  J.  This  case  is  controlled  by  Mort- 
gage Co.  T.  Borkci,  80  HIM.  648,  82  Soath.  61. 
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ABANDONMENT. 

Effect  on  claim  bj  advene  srosseMlon,  see  "Ad- 
verse FoBseBsion,"  (  1. 
Of  family,  as  vagrancy,  see  "Ya^ancy." 
Of  hasband  or  wife,  see  "Hosband  and  Wife," 

0^  nillroad  right  of  way,  see  "Railroads."  {  1. 

ABATEMENT. 


Pleas  in  abatement, 
infc"  f  2. 


M»  "Bqnlty,"  I  8;  "Plead- 


ABATEMENT  AND  REVIVAL. 

Death  of  party  pending  aifpeal  as  ground  for 
dismissal,  see  "Appeal  and  "EtnoT"  I  5w 

Judgment  as  bar  to  anothecr  action,  see  "Jndg- 
jnent,"  14. 

Pleas  in  abatement,  see  "Equity,"  8  8 ;  "Plead- 
ing." 5  2.  ^   ^,  , 

Pleas  in  abatement  in  ejectment,  see  "EjA:t- 
ment,"  S  2. 

Repeal  of  statote  pending  suit  as  ground  for 
abatement  of  action  founded  on  such  statute, 
see  "Statutes,"  S  6. 

Right  of  action  by  or  against  personal  repre- 
sentatlT^  see  "Bxecuton  and  Adminlatratavs,*' 

ABDUCTION. 

See  "Bedneticm.'' 

ABETTORS. 

Criminal  ncponiiblU^,  see  **0rimfna1  Law," 
1  2. 

ABSTRACTS  OF  TITLE. 

Fantislied  In  ejectment,  see  "Ejectment,"  f  2. 

ABUniNG  OWNERS. 

Assessments  for  expenses  of  public  iinprove- 
ments,  see  "Munidpal  Corporations,"  f  S. 

Compensation  for  taking  of  ot  injury  to  lands 
or  easements  for  pnolie  use,  see  "Eminent 
Domain."  K  2,  4. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  S  1. 
Of  orders  for  goods,  see  "Sales,"  {  1. 

ACCESSION. 

Annexation  of  personal  to  real  proper^,  see 
"Fiituies." 


ACCESSORIES. 

Criidnal  responsibility,  see  "Criminal 

ACCIDENT. 

Cause  of  death,  we  "Death,"  S  1. 


Law,' 


ACCOMPLICES. 

Criminal  lesponsibllity.  see  "Criminal  Law,** 
>  2. 

ACCORD  AND  SATISFACTION. 

Bee  "Payment**;  "Release." 

•Where  a  daim  is  unlignidated  or  the  amount 

disputed,  a  payment  and  acceptance  of  a  less 
sum  than  claimed  held  an  accord  and  satisfac- 
tion.— Hand  Lumber  Co.  v.  Hall  (Ala.)  7a 

The  acceptance  by  an  attorney  of  a  check 
from  bis  client  in  payment  of  services  rendered 
held  to  ooDstitnte  an  accord  and  satisfaction. — 
Hand  Lumber  Co.  v.  HaU  (Ala.)  7a 

A  claim  of  an  attorney  for  services  held  un- 
liquidated, and  the  amouut  thereof  in  dispute. 
—Hand  Lnmber  Co.  v.  Hall  (Ala.)  7a 

ACCOUNT. 

Accounting  between  partners,  see  "Partnership," 
8  4. 

Accoontmg  by  executor  or  administrator,  see 
"Executm*  and  Administrators,"  |  S. 

Aocoonting  by  parties  to  partitltH),  see  "Parti' 
don,"  11. 

Accounting  on  partition,  see  "Partition,"  |  2. 

ACKNOWLEDGMENT. 

operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  i  12;  "Evidence,"  8  a 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  8  2. 

8  1.  Tnkl«c  mMd  cevtMonte. 

*A  certificate  of  acknowledgment  of  a  deed 
held  sufficient  in  connection  with  certain  evi- 
dence to  authorize  the  admission  in  evidence' 
of  a  certified  transcript  thereof.— Uiddlebrooks 
V.  Stephens  (Ala.)  73o. 

A  conveyance  by  a  husband  and  wife  of  land 
occupied  by  them  as  a  homestead  held  to  have 
given  the  entire  title  to  their  grantee  after  the 
husband's  death,  though  she  was  not  examined 
separate  from  her  husband. — Claiopbell  v.  Noble 
(Ala.)  74B. 

ACTION. 

Bar  by  former  adjudication,  see  "Judgment." 
8  4. 

Election  of  remedy,  see  "Election  of  Remedies." 
Jurisdiction  of  courts,  see  "Courts." 
Laches,  see  "Equity,'*  8  2. 
Limitation      statute,  see  "Limitation  of  Ac- 

tions." 

Malicious  actions,  see  "Malicious  Prosecution." 
Restraining  action  at  law,  see  "Injunction." 
8  2. 

Actions  between  partiet  in  parttcvlar  relation*. 
See  "Attorney  and  Client,"  8  2;  "Landlord  and 
l^nant,"  f  4;  "Master  and  Servant,"  88  9-11. 
Co-tenants,  see  "Partition,"  1 2. 
Partners,  see  "Partnership,"  |  4. 


4180^-66 


*Polxt  UHotated.  See  syllAbw. 
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AetioM  bp  or  opuiMt  ptirttctiar  cImim  of 
ptraont. 

See  "Brokers,"  |  8;  "OarrlerH,"  JS  2-7.  9; 
"Corporationa,"  %  6;  "Counties,"  |  4;  "Depofr 
itarieB" ;    "Bxecotors   and  AdminiBtrators," 

i4;  "Husband  and  Wite."  I  4:  "Infanta," 
3:  "Municipal  Corporations,"  I  7;  "Part- 
nership," «  2,  4;  "Principal  and  Agent "  6  2; 
••Railroads,"  W  2,  4r-8;  "Sheriffs  and  Con- 
■tablo,"  i  1. 
Stockholders,  see  "Corporations,"  9  4. 
Taxpayers,  see  "Moniclpal  Gorporations,"  J  6. 
Telegraph  companies,  see  "Telesraphs  and  Tele- 
phones," I  1. 

Particular  couMf  or  grounia  of  aetiott. 

See  "Assault  and  Battery,"  |  1;  "Bills  and 


"Nuisance,"  }  2;  "Trespass";  ''Trover  and 
"Conversion,"  {  2. 

Breach  of  contract,  see  "Contracts,"  |  4; 
"Sales,"  H  6,  7. 

Breadi  of  corenant,  see  'XJorenanti,"  I  2. 

Claims  against  county,  see  "GoontieB,*'  I  4. 

Conversion  of  tnort^iged  chattels,  see  "Chattel 
Mortgages."  |  3. 

Delay  m  dellTezy  of  tsle^ram,  see  "Telegraphs 
and  Telephones,"  I  1. 

Ejection  of  pasaaiger,  see  "Garriers,"  I  9. 

E!nf<Hrcement  of  stockholders*  liability,  see  "Cor- 
porations," f  4. 

Failure  of  carrier  to  deliver  goods,  see  "Car- 
riers," {  3. 

Failure  to  deliver  telegram,  see  "Telegraphs  and 

Telephones,"  {  1. 
Failure  to  work  on  road,  see  "Highways,"  I  2, 
Injuries  from  surface  waters,  see  "Waters  and 

Water  Courses,"  1  1. 
Injuries  to  aniinals  by  operation  oi  railroad, 

see  "Railroads."  K  2.  & 
Loss  of  or  injury  to  shipment,  sea  "Carriers," 

§fi  4,  6. 

Personal  injuries,  see  "Carriers,"  f  9:  "Master 
and  Servant/*  K  9-11;  "Railroads,"  SS  &-7: 
"Shipping,"  J  1 :  "Street  Railroads."  8  1. 

Price  of  goods,  see  "Sales,"  §  6. 

Price  of  land,  see  "Vendor  and  Purchaser,"  |  4. 

Recovery  of  goods  sold,  see  "Sales,"  {S  6.  8. 

Recovery  of  overcharge  paid  to  carrier,  sen  Car- 
riers,'' i  7. 

Recovery  of  payment,  see  "Payment."  |  1. 

Rent,  see  "Landlord  and  Tenant,"  §  4. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," I  4. 

Wrongful  enforcement  of  taxes,  Me  Taxation," 
I  8. 

Wnuigfai  execution,  see  "Execution,"  |  4. 

Particular  forma  of  actions. 

Sett  "ABSumpsit,  Action  of ;  "Detinue" ;  "Eject- 
ment"; ■'Real  Actions":  "Trespass,"  f  2; 
"Trover  and  Oonrersion.** 

Paritevlar  forma  of  apacial  reUeft 

See  "Creditors*  Bolt" ;  "Divorce" ;  "Xniuuction" ; 
"Marshalins  Assets  and  Securities'^;  "Parti- 
tion," S  2;  "Quieting  Title";  "Specific  Per- 
formance." 

Alimony,  see  "Divorce,"  |  8;  "Husband  and 

Wife.*'  i  6. 

Cancellation  of  written  instruments,  see  "Can- 
cellation of  Instruments." 

Confirmation  of  tax  title,  see  "Taxation."  S  5- 

Determination  of  adverse  claims  to  real  prop- 
erty, eee  "Quieting  Title." 

Dissolution  of  partnership,  see  "Partnership; 
$  4. 

Enforcement  of  lien,  see  "Mechanics'  Uens, 


Establishment  and  oifotoenwnt  af  tnut.  see 

"Trusts,"  I  4. 
BstabUahment  of  boundarica,  see  "Bonndaries." 

11. 

Foreclosure  of  mortgage,  see  "Mortgaces."  S  6. 

Forecloenre  of  morteage  on  property  of  mar- 
ried woman,  see  "Husband  and  Wife,"  {  3- 

Reformati<m  of  writtm  instrument,  see  "Bef- 
ormation  of  Instruments." 

Removal  of  cloud  on  title,  see  "Quiednc  TiUe." 

Rescission  of  sale,  see  "Sales,"  S  3. 

Restraining  misapplication  of  public  mooeys,  sw 
"Municipal  Corporations,"  |  6. 

Separate  maintenance  of  wife,  aee  "Hnrtiand  and 
Wife,"  8  6. 

Setting  ande  fraudulent  convejanoe,  see  "Fraud- 
ulent Conveyances,"  8  2. 
Setting  aside  jodgmoit,  see  "Judgment,**  I  & 
Setting  aside  judicial  sale,  see  "Judicial  Sales.'* 
Trial  of  tax  title,  see  "Oration,"  f  9. 
Trial  of  title  to  property  atM  on  sxecmtion,  ir 
"BzecnUoD,"  f  3. 

Particular  proceediHga  in  actiona. 

See  "Costs" 
dence" 

Sales" ,  ,  ,   . 

"Parties" ;  "Pleading" ;  "Stipulatlona"  ;  'rTrlaL" 
Bill  of  particulars,  see  "Pleading"  |  & 
Verdict,  see  "Trial,"  |  13. 

Partlowlor  remadiaa  la  or  kuUmt  to  meHoaa. 

See  "Attadunent" ;  **Oanifaihmenf* ;  "Inj^n^ 
tlon";  "Reeelverfc" 

Proeaoihma  im  taeroiae  of  epectel  or  Umitei 
iuriaHctiona. 
Criminal  proeecutiona,  see  "Oiminal  Law." 
Suits  In  equity,  see^Equity." 
Suits  In  juaticee'  courts,  see  "Jnrtioea  oC  tbe 

Peace,"  I  3. 

Review  of  preoee^utga. 
See  "Appeal  and  Error" ;  "Certiorari" :  **&- 
ceptlons.  Bill  oT'j  *'JusUoei  of  the  Peace," 
f  4;  "New  TriaL'' 

8  !•  Gvowads  and  eondltioAS  pneedeat 
•Hie  court  will  not  pass  on  the  constitutional- 
ity vet  non  of  a  statute  that  has  been  r^wsM. 
— Does  V.   Board  of  Gom'ia  of  Ifennentai 

Levee  DisL  (La.)  720. 

8  2.   Hatnn  and  form. 

*An  owner  of  personalty  converted  by  anotber 
cannot  waive  the  tort  and  recover  for  money  kid 
and  received  unless  there  has  been  a  sue  of 
thajMrraierty  by  the  latter. — Southern  By.  Oo^ 
T.  Oli^  of  Attalla  (Ala.)  664. 

A  mortgagee  of  chattels,  by  calling  on  <w 
who  converts  them  to  pay  the  amount  realiied 
therebom,  held  not  to  waive  his  right  to  aw 
for  oonvcoaion. — ^Baker  v.  Hutehinaon  (Ala.) 
809. 

When  one  of  two  partners  gave  bond  ai^ 
caused  the  firm  property  to  be  sequesterea. 
and  the  writ  was  oisbolved.  and  the  other  ptrt- 
ner  sued  on  the  bond,  and  damages  claJinH 
were  in  excess  of  the  bond,  keid,  mat  the  l^ 
tion  was  not  an  action  ex  delicto  as  aAlstf 
theprincipal  prescribed  in  one  year.— SL  Gene 
V.  Boimare  (La.)  OC?. 


ACTION  ON  THE  CASE 

See  rrreapaaa."  I  2. 

ACT  OF  LEGITIMATION. 


See  "Bastards."  %  1. 


*  Point  aiuftotated.  Sea  ajUabw* 
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ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jarlsdietlon  of  eQuIty,  bm  "Ogultr,** 

ADJOINING  LANDOWNERS. 

Sm  *^i]iidarle^:  "Party  Walla.** 

ADJUDICATION. 

Of  coarts  in  general,  see  "Courts."  f  2. 
Operation  and  effect  of  former  adjadicatl<m,  aee 
^'Judgment,"  H  *,  6, 

ADMINISTRATION. 

Of  charity,  see  "Charities,"!  1. 

Of  estate  of  decedoit,  aee  **Baeciitoni  and  Ad- 

ministTators." 
Of  estate  of  ward,  see  "Oaardtan  and  Ward," 

^npcflrty  by  receirar,  aee  "BeceiTcn,"  |  2. 
Of  trust  pnsMTty,  see  "Tnuts,"  I  8. 


ADMIRALTY. 


Bee  'dipping.'* 

ADMISSIONS, 

As  evidence  In  civil  action,  see  "Bridenee."  }  6- 
As  evidence  in  criminal  prosecutions,  see  Crimi- 
nal Law/'  I  12. 
To  pierait  ccmtiniiance  in  criminal  proeecn- 
tl<m.  see  "Criminal  Law,**  |  1& 

ADOPTION. 

Acta  1872,  p.  79,  No.  81,  prescribing  a  differ- 
ent manner  of  adopting  children,  snpersedes  Rev. 
St.  M  2323-2328,  though  not  having  a  repealing 
clause,  and  a  tutor  ad  hoc  need  not  oe  ap- 
pointed.— Succession  of  Dupre  (La.)  324. 

Under  CiT.  Code,  art.  213,  parents  no  longer 
have  any  authority  over  a  foundling,  and  for  all 
purpoaeB  of  adoption  of  the  foundling  the  situa- 
tion is  as  If  the  paroita  were  dead.-^acoesBlon 
of  Dupre  (La.)  824. 

Where  a  mtnor  baa  neitber  parent  nor  tutor, 
the  notarial  act  by  wblcb  be  is  adopted  need 
not  be  signed  by  any  one  for  hlmv— Soocesslon 
of  Dupre  (La.)  824. 


Bee  "Bigamy." 


ADULTERY. 


ADVANCES. 

tenant,  see  "Lai 

ADVERSE  CUIM. 


By  landlord  to  tenant,  see  "Landlord  and  Ten- 
ant," I  4. 


To  real  property,  see  "Quieting  ntle." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions," 
Competency  of  evidence  on  Isane  of,  see  **Bvi- 
dence,"-f4. 

Declarations  as  evidence  of,  see  "Evidence,**  {  7. 
Evidence  of  In  action  of  ejectment,  see  *  Eject- 
ment," 8  2. 

Sufficiency  of  title  acquired  by  to  maintain  eject- 
ment, see  "Ejectment,"  {  1. 
Coder  interspotisal  donation,  see  "Husband  and 

Wife,"  i  6; 


I  1.   Natim  and  reanisitea. 

*AcrTerse  possession  is  not  available  where 
no  declaration  of  an  intention  to  claim  adversely 
has  been  filed  with  the  judge  of  probate. — Oamp- 
beU  T.  Noble  (Ala.)  74C 

To  establish  title  adverse  iKnaession,  the 
claimants  must  show  a  hostile  possession  un- 
der claim  of .  right  for  10  years,  actual,  ex- 
clusive, open,  notorious,  and  continnoas. — Me- 
Creary  v.  Jacks<m  Lumber  Go.  (Ala.)  822. 

*Where  land  Is  claimed  by  adverse  posses- 
sion of  claimant  and  his  prior  successive  gran- 
tees, a  continuous  possession  must  be  proved. — 
Hoyle  T.  Mann  (Ala.)  886. 

*A  temporary  abandonment  held  sufficient  to 
invalidate  a  claim  of  adverse  possession.— Hc^le 
V.  Mann  (Ala.)  SSfi. 

*A  deed  executed  while  another  is  In  ad- 
verse possession  of  the  land  is  good  as  color  of 
tlUe.— Hoyle  V.  Mann  (Ala.)  835. 

*An  objection  to  a  deed  offered  as  color  of 
title  in  ejectment  that  It  did  not  appear  that  the 
grantor  had  title  to  the  land  heli  nnsnstain- 
able.— Hoyle  v.  Mann  (Ala.)  886. 

•Where  defendants  and  the  authors  of  tbelr 
Utle  were  In  actual  and  continnoas  possession 
as  owners  since  the  year  185G,  they  have  ae- 
quired  title  by  prescription  of  30  years.- — ■ 
Moulierre  v.  Coco  (La.)  113. 

•Defendants'  title  cannot  be  affected  by  the 
nonregistry  of  an  anterior  deed  In  their  chain 
of  title,  and  they  can  add  the  sum  of  their  au- 
thor's possession  to  their  own  for  the  purpose 
of  prescription. — Moalierre  v.  Coco  (La.)  118. 

*A  valid  sheriff's  deed,  showing  a  sale  under 
a  judgment  t<^ther  with  such  writ  and  judg- 
ment, constitute  a  just  title,  which  may  serve 
as  the  basis  of  the  prescription  of  10  years, 
under  Civ.  Oode,  art  3478. — ^Lererett  t.  LoA 
(La.)  684. 

S  2.   OperatlDB  and  effeet. 

•The  doctrine  of  constructive  possession  to 
land  held  not  to  apply  to  spedfiad  cases.— Law- 
rence V.  Doe  0z  dim.  Alabama  State  Land  Oo. 

(Ala.)  612. 

I  3.  PleadlBC,  evUSfnaa.  trial.  «md  m- 
-view. 

•Where  in  ejectment  plaintiff  establishes  a 
complete  chain  of  title  to  the  land,  defendant 
has  the  burden  of  proving  the  defense  of  ad- 
verse possession  relied  on.— Lawrence  v.  Doe  ex 
dem.  Alabama  State  Land  Co.  (Ala.)  612. 

*In  ejectment,  the  question  whether  defend- 
ant bad  title  by  adverse  possesion  heU  for  the 
jury.— Lawrence  v.  Doe  ex  dem.  Alabama  State 
Land  Co.  (Ala.)  612. 

An  instruction  held  to  f»rrectly  deSne  posses- 
sion sufficient  to  acquire  title  by  adverse  pos- 
session.—Lawrence  V.  Doe  ex  dem.  Alabama 
State  Land  Co.  (Ala.)  612. 

An  instruction  In  ejectment  held  misleading 
as  to  the  acts  of  possession  sufBcient  to  ripen 
into  title  by  adverse  pfwsesslon. — Lawrence  v. 
Doe  ex  dem.  Alabama  State  Land  Co.  (Ala.) 
612. 

•Where,  in  ejectmenL  defendant  relied  on  ad- 
verse possession,  and  th^  evidence  on  the  issue 
of  adverse  possession  was  In  conflict,  the  ques- 
tion ctf  adverse  possession  most  be  submitted  to 
the  jury, — Theodore  Land  Oo.  v.  Lyon  (Ala.) 
682. 

•In  ^eetmmt  to  recover  certain  land,  whether 
plaintiff  had  title  by  adverse  possession  held  tor 
the  jury.— McCreaiy  v.  Jackson  Lumber  Oo. 
(Ala.)  a22. 

A  stranger  in  possession  is  presumed  to  hold 
under  the  owner,  and  the  burden  of  proof  Is  on 


•Point  anmotated.  See  ayllabna. 
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him  to  show  that  the  owner  knew  bis  posBesBlon 
to  be  hostile,  or  that  it  wag  so  notorious  as  to 
raise  a  presumption  of  such  notice^WUscnt  t. 
Johnson  (FlaO  386. 

Whether  a  mortgagee  and  adjudicatee  has 
examined  the  title  of  his  debtor  and  informed 
himself  of  ita  defects  is  a  question  of  fact,  and, 
in  the  absence  of  affirmatlTe  proof,  he  is 
entitled,  for  the  purpose  of  the  plea  of  the 
prescription  of  10  ^ears,  acquirendl  causa, 
to  the  presumption  ot  good  faith,  under  Civ. 
Code,  art  3481.— Leverett  v.  Loeb  (La.)  GS4. 

ADVERTISEMENT. 

For  bids  for  pablic  improvraaenta,  see  "Mnnic* 
Ipal  Gorporatians,*'  18. 

AFFIDAVITS. 

See  "Depositions." 

As  eridence  of  publication  of  notice  required 
precedent  to  enactment  of  local  law,  see  "^Stat- 
utes,"  8  7.* 

Verification  of  pleading,  see  "Baaitr."  S  S. 

Particular  proeeedinst  or  purpoioa. 

See  "Injunction,"  fi  4. 

Continuance  in  criminal  prosecution,  see  "Grlmi- 

nal  Law,"  |  18. 
Criminal  proeecotions,  see  "Criminal  Law," 

I  6. 

Prosecution  for  trespass,  see  "Tmpass,"  |  8. 
Trial  of  right  of  proper^  levied  cm,  see  "Execu- 
tion," i  2.      "  ^ 

AGENCY. 

See  "Prindpal  and  Agent." 

ft 

AGREEMENT. 

See  **Gontracts.'* 

AGRICULTURE. 

PartnetsUp  for  agricoltoral  pnrpoees,  tee  *^rt- 
neiBhlp,*'^  I  4. 

The  crop  prlvtleee.  conferred  by  Civ.  Code, 
art.  3217,  Is  intended  to  secure  the  reimburse- 
ment only  of  money,  actually  used  for  the 
purchase  of  necessary  supplies  and  the  pay- 
ment of  necessary  expenses  for  the  farm,  and 
the  person  seeking  to  enforce  the  privilege  must 

Erove  that  the  money  was  so  used.— National 
lank  of  Commerce  v.   Sullivan   (La.)  480. 

The  right  of  pledge,  under  Acts  1874,  p.  114, 
Act  No.  06,  is  iuteuaed  to  bear  upon  the  crop 
as  security  for  the  reimbursement  of  the  money 
that  the  planter  "may  require"  for  necessary 
expenses  of  the  crop  and  plantation,  and  not  as 
security  for  money  already  advanced. — National 
Bank  of  Commerce  v.  Sullivan  (La.)  480. 

The  privilege  for  advances  conferred  by  Civ. 
Code,  art.  3217.  Is  not  confined  to  the  growiug 
crop,  but  bears  upon  the  products  after  tliey 
are  severed  from  the  soil,  and  follows  thorn 
into  the  bands  of  the  purchaser. — National 
Bank  of  Commerce  v.  Sallivan  ( I^. )  480. 

Where  a  planter  obtained  advances  for  the 
making  of  his  crop  from  a  bank,  the  fact  that 
the  bank  collected  the  procpfda  of  a  draft 
drawn  by  him  on  a  cotton  seed  oil  company  and 
credited  same  to  his  account  could  not  be 
presumed  to  oonvev  notice  to  the  bank  that 
the  planter  had  sold  his  cotton  seed  in  viola- 
tion of  his  ctmtract  with  it— National  Bank  of 
Commerce  t.  Snliivan  (La.)  480. 


AIDER  BY  VERDICT. 

In  dTlI  aedoiu,  see  "PleadlBg,"  i  a  . 

AIDERS  AND  ABETTORS. 

Criminal  teqponaibilitT,  see  "Crimiiial  Lav." 
I  2. 

ALIMONY. 

See  *T>lTOrce,"  {  8 ;  "Husband  and  Wife,"  f 

ALTERATION. 

O^ge^tapbical  or  political  divi^na,  aee  "C^ 

ALTERATION  OF  INSTRUMENTS. 

See  "Beformatlon  of  InstnimentB." 
Discharger  of  snrety,  aee  "Prindpal  and  Saretr,' 
I  2> 

AMENDMENT. 

In  particular  remedica  or  tpccial  juritdirti^-t 
See  ^'Attachment,"  I  1;  "Parties."  }  S. 

Of  partioular  aet$,  inatrumenU,  or  proceeit..^: 

See  "Statutes,"  I  4. 

Abstracts  of  title  furnished  In  ejectmeat  ^  - 

"Ejectment,"  1  2. 
Affidavits  charging  criminal  ofloue,  see  **Ois- 

inal  Law,"  {  6. 
Pleading,  see  "Equity,"  |  4:  "Pleading."  f  i 
Pleading  in  action  against  paxtnerablp,  s^ 

"Partnership,"  I  2. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amoont,  see  "Appeal  and  ErzT>r," 
H  1,  2;  -Oourts,"!  5. 

ANIMALS. 

Action  of  assumpsit  for  use  of,  see  "Assumpsit. 

Action  of." 
Carriage  of  live  stock,  see  "Carriers."  |  & 
Damages  for  killing,  see  "Damages."  I  S. 
Detinue  for  recoveir  of,  see  "Detinue.** 
Evidence  as  to  following  trail  of  aocmed  '■- 

does,  in  prosecntlMi  for  htunidde.  see  "Ho..- 

cide,*'  i  8. 

Exemption  from  execution,  see  "E!xemptioD~.~ 
I  1- 

InjuriA  from  operation  of  railroads,  aee  "R.  .- 

roads,"  S§  6,  8. 
Jurisdiction  of  court  to  Mtabllsh  stock-law  di< 

trict,  see  "Courts,"  S  1. 
Negligence  In  permitting  escape,  see  "N^:'.- 

gence."  8S  1.  2. 
Railroad  cattle  guards,  see  "Railroads."  I  '1 
Requisites  of  indictment  for  selling  diseased  ft-  ■ 

mal,  see  "Indictment  and  Information."  | 
Right  to  keep  bogs  In  city,  see  "Municipal  O  • 

porations,"^  f  4. 
Taking  case  or  question  from  jnrr  in  action  f  : 

injuries  to,  see  "Trial,"  f  fi. 

Acts  1894-95,  p.  749,  aothoriBlng  tbe  ■ 
lisbment  in  a  certain  way  of  stock-law  di«;r  . 
in  a  certain  oonnty,  Jteld  not  repealed  by  <•  . 
Acts  1903,  p.  4.31,  autboriring  thdr  esUU  ■ 
ment  in  the  several  counties  in  another  wa.'-- 
Mayfield  v.  Court  of  County  Com'rs  of  Tos- 
loose  County  (Ala.)  932. 

The  deseiiption  of  a  stock-law  district  = 
the  order  of  the  commissioner^  court  est3> 
Ilshing  it,  held  to  satUf;  the  Tequiremaitt  of 
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Acta  1894-06.  p.  748. J  8.-MarfleId  v.  Court  ot 
Conoty  Com  rs  of  Tusca1o(Ma  Gonnty  iMa..} 
032. 

ANNULMENT. 

Of  will.  Bee  "Wills,"  f  8. 

ANSWER. 

In  pleadiiv.  see  "Bqiilty,'*  I  8 ;  'TleadliiB.**  t  2. 

ANTENUPTIAL  CONTRACTS. 

8m  "HmbuKl  and  Wfe."  I  2. 

APPEAL  AND  ERROR. 

See  "Certlowri";  "BxcepUonB,  BUI  of;  "New 
TrUL" 

Appellate  inrisdiction  ot  partieolar  conrtt,  bg« 

^'CourtB/  jj  3.  5. 
Costs,  see  "Costa,"  I  8. 

In  rriminal  prossentiuis,  see  "Oriminal  Law,* 

I  R. 

Kemedr  by  appeal  or  mandamafl,  see  Maoda- 
moB,   S  1. 

Rules  of  appellate  courts,  see  "Courts,"  S  2- 

Review  m  gpecUtl  proceedinga. 
See  "Habeas  Corpus,"  §  2;  "Quo  Warranto," 
82. 

For  assessment  of  damages  for  taking  of  or  in- 
juries to  proper^  In  exercise  of  power  of  emi- 
nent d<HDmin,  see  "Eminent  Domain/'  {  8. 

Homolf^ation  of  provisional  tableau  of  tutrix, 
see"Guardian  and  Ward."  f  2. 

Inquisition  of  Itmacy,  see  "Insane  Persons,"  fi  1> 

Proreedinci  before  masters  in  chancery,  see 
"Eqolt^sje. 

Review  of  criminal  prosecution*. 
See  "Criminal  Law,"  H  8S-46;  "Homicide." 
116. 

For  non  snnMrt.  >ee  "Husband  and  Wife,"  |  T. 
RevUtv  of  proceeMHt^^^^^noniuiicial  offleert  or 

Assessment  of  taxes,  see  "Taxation,"  I  2. 

i  1.   Katnn  and  sronnds  of  app«UAt« 

Jwrlsdietloii. 
*The  apiwllate  court  properly  determines  the 
question  of  its  jurisdiction  as  to  the  amount  In 
dispute  from  the  facts  disclosed  by  the  tran- 
script.— DouIIut  T.  Smith  (La.)  913;  In  re 
Smith,  Id. 

*An  appeal  will  not  be  entertained  where  only 
academic  questions  are  InTolved. — McDaniel  t. 
Hurt  (Hiss.)  881. 

f  S.   Deelalau  Mviewable. 

*An  aiqpeal  does  not  lie  from  an  order  dis- 
missing a  petition  by  attorneys  for  a  reference 
to  determine  the  value  of  their  services  and 
for  an  order  declining  to  give  effect  to  their 
disctiarge  until  their  compensatltm  had  been 
secured  or  paid.— Kelly  &  Middleton  t.  Hoxsley 
(Ala.)  802. 

Under  Code  1896,  §  427,  an  appeal  may  be 
talcen  from  the  overruling  of  a  plea  to  a  bill 
so  as  to  olitain  the  judgment  of^the  Supreme 
Court  on  a  defense,  without  the  taking  of  evi- 
dence or  a  hearing  on  the  merits. — Town  of 
New  Decatur  v.  Scharfenberg  (Ala.)  1025. 

Where  the  sheriff  refused  to  pay  district 
attorney  commission  on  certain  fines  already 
collected,  and  declared  his  intention  not  to 
pay  the  same  on  future  fines  in  mandamus  to 
compel  the  payment  of  commission,  the  only 
amount  in  dispute  in  determining  the  juris- 
diction of  the  appellate  court  is  the  commis- 


sion on  fines  already  collected.— State  ax  rel. 
Brousaard  v.  Henderson  (La.)  496. 

*The  final  Judgment  defined.— Bossier's  Heirs 
T.  Hollingsworth  &  Jackson  (La.)  553. 

'Interlocutory  judgments  are  appealable  only 
when  they  wo»  irrerarable  iidory  to  the  par- 
ties-cast.—Bossier's  aeln  v.  Houingsworth  A 
Ja<^n  (La.)  558. 

Where  sereral  alleged  causes  of  action  are 
cumulated,  a  jndgmoit  dismissing  one  or  more 
of  them,  on  an  exception  of  no  cause  of  action, 
bnt  leaving  the  demand,  though  reduced,  still 
pending,  is  interlocutory.— Bossier's  Heirs 
Hollingsworth  ft  Jackson  (La.)  608. 

I  3.    aUAt  •£  review. 

*Codr^86,  If  1831,  1332,  held  not  to  an- 
thorife  one  of  defendants  to  complain  of  the  trial 
court's  action  in  falling  to  tax  costs  against 
plaintiff  on  account  of  a  defendant  who  died 
pending  the  case.— Prestwood  v.  McQowin 
(Ala.)  779. 

An  ex  parte  judgment  sending  heirs  into  pos- 
session cannot  affect  the  right  of  the  state  to 
claim  Inho-itance  tax,  and  tne  state  is  without 
standing  to  appeal  from  such  an  order.— Suc- 
cession of  Schirm  (La.)  53. 

*Tlie  right  to  appeal  can  be  w^red  after 
judgment — S.  H.  Kefnigban  ft  Co,  t.  Bqoltable 

Oil  Co.  (La.)  88. 

*Under  Code  Prac.  art  567,  a  valuable  con- 
sideration is  not  necessary  to  support  the  waiv- 
er of  an  appeal. — S.  H.  Keonghan  ft  Go.  v. 
Equitable  OlfCo.  (La.)  88. 

i  4.   pMsentatloB.    aad    reserv«ti«B  bi 
lovev  ofmrt  of  girouida  of  rovlew. 

Where  the  question  of  variance  ttetween  the 
complaint  and  the  proof  was  not  raised  in  the 
trial  court,  the  court  on  appeal  will  not  de- 
termine the  question. — Odom  v.  Moore  (Ala.) 
162. 

Assignments  of  error  relating  to  objections 
to  testunony  will  not  be  considered,  the  decree 
not  showing  the  objections  were  ruled  on. — 
Sellers  r.  Farmer  (Ala.)  291. 

*Where  plaintiff  did  not  call  the  trial  court's 

attention  to  the  fact  that  a  request  to  charge 
had  been  marked  "Qiven,".  when  it  had  t>een  In 
fact  refused,  he  could  not  complain  thereof  on 
appeal. — Fowler  v.  Prichard  (Ala.)  667. 

'Allowing  an  amendment  to  a  pleading  not 
having  been  objected  to  below  may  not  be 
compLained  of  on  appeal.— A.  Q.  Rhodes  ft  Son 
Co.  y.  Charleston  (Ala.)  746. 

*An  exception  to  a  charge  on  a  particular 
ground  Asm  not  to  authorise  its  review  on  any 
other  ground.- A.  G.  Bliodea  ft  Son  Oo.  t. 
Charleston  (Ala.)  74A. 

The  failure  to  tax  costs  against  plaintiff  on 
account  of  certain  defendants,  in  favor  of  whom 
pleas  of  coverture  were  sustained,  held  not  re- 
viewable on  appeal  where  no  objection  was 
made. — ^Prestwood  v.  McOowin  (Ala.)  779. 

In  the  absence  of  a  demurrer  to  a  bill  In 
chancery  on  the  ground  of  multifariousness,  such 
question  cannot  be  considered  on  appeal.— Bills 
7.  Crawson  (Ala.)  942. 

•An  appellate  court  will  not  consider  any 
grounds  of  objection  to  the  admissibility  of  evi- 
dence, except  such  as  were  made  in  the  court 
i>e]ow  ;  the  plaintiff  id  error  being  confined  to  the 
specific  grounds  of  objection  made  i>y  him  iu 
the  trial  court.— Hoodless  v.  Jemlgan  (Fla.)  194. 

Objection  to  the  form  of  the  oath  of  the 
jury  is  too  late  when  made  for  the  first  time 
on  appeal. — Dunaway  v.  Ferst  (Fla.)  461. 

*Where  there  has  been  a  dispute  as  to  a 
boundary  resultiog  In  a  breach  of  the  peace  In 
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several  ejectment  milta,  and  there  are  other 
difficulties,  both  paitfei  ugne  that  equity  was 
the  jfmptx  fomm,  and  a  bill  Is  filed  bj  one  ot 
them,  and  defendant  does  not  object  to  the 
jarisalction,  but  answers  and  submits  his  de- 
fense, and  a  decree  Is  rendered  from  which  the 
defendant  appeals,  the  appellate  court  will  not 
consider  objecttons  to  the  Jurisdiction  not  raised 
below.— WUliama  t.  Wetmore  (Sla.)  545. 

*Tbe  supreme  court  is  not  at  liberty  of  its 
own  motion  to  deal  wjth  a  possessory  action  as 
thouirh  it  were  petitory.— Garland  t.  Wunder- 
lich  (Ga.)  044. 

*After  trial  and  judgment  it  is  too  late  to 
object  that  the  transfer  of  the  case  from  one  of 
the  divisions  to  the  other  of  tbe  civil  district 
court,  parish  of  Orleans,  was  irregular.— 
Flnker  t.  Do  Orange  (La.)  SOI. 

Where  an  exception  of  no  cause  of  action  is 
tried  with  tbe  merits  in  the  district  court  with- 
out objection  by  defendant,  who  obtains  judg- 
ment (m  tbe  merits,  the  appellate  court  proper- 
ly hears  the  ease  as  It  was  heard  In  the  dis- 
trict court  on  the  merits. — Doallat  v.  Smith 
(Ia.)  913;   In  re  Smith,  Id. 

A  judgment  void  on  its  face  will  be  reversed, 
though  its  invalidity  is  urited  for  the  first  time 
on  appeal. — Alexander  v.  Porter  (Miss.)  6, 

•Where  a  bill  to  cancel  conveyances  made  un- 
der trust  deeds  alleged  an  assigDinent  of  a  trust 
deed,  and  the  answer  admitted  such  assignment, 
it  could  not  be  qoestioned  on  appeal  by  com- 
plainant—Watkina  V.  McDonald  (Miss.)  376. 

*rn  an  action  to  cancel  conveyances  made  un- 
der trust  deeds.  It  cannot  be  contended  for  the 
first  time  on  appeal  that  the  holder  of  the  trust 
deed  exhausted  her  power  byappointment  of  a 
-certain  snbatituted  trmtee.— Watnus  v.  UcDon- 
aid  (Hfss.)  876. 

Where  answer  to  a  proper  question  Is  Ir- 
responsible and  objectionable,  the  party  ob- 
jecting to  the  answer  should  move  to  exclude 
i^MlssisflippI  Cent  R.  Co.  v.  Hardy  (Miss.) 

An  apiwllant  cannot  complain  of  unrespon- 
sive answers  of  a  witness  where  he  made  no 
motion  to  exclude  the  answers.— Mississippi 
Gent  R.  Co.  v.  Hardy  (Miss.)  606. 

On  appeal,  testimony  cannot  be  regarded  as 
ground  for  reversal  merely  because  it  appears 
to  be  incompetent  when  taken  In  connection 
with  other  testimony  to  which  no  objection  was 
made  by  Rppellant.— Mississippi  Cent  R.  Co. 
V.  Hardy  (Miss.)  600. 

S  6.  Fwtlea. 

Where  a  daughter  married  pending  suit,  and 
her  husband  was  made  a  party,  tbe  father  there- 
upon ceased  to  represent  the  daughter,  and  can- 
not plead  for  her  on  appeal. — Pattison  v.  Gulf 
Bag^o.  (La.)  224. 

•Where  pending  an  appeal  from  the  judgment 
of  interdiction  the  appellant  interdict  dies,  the 
suit  alwtes  and  tbe  appeal  must  be  dismissed. — 
In  re  Jones  (La.)  431. 

•Where  a  minor  after  attaining  majority  ap- 
peals from  a  judgment  homologating  a  provi- 
sional account  filed  by  the  natural  tutrix  ad- 
ministering the  succession  of  the  deceased  fa- 
ther and  nusband,  the  creditors  whose  claims 
are  recognized  on  such  ac<;ouot  who  have  been 
paid  and  who  have  an  interest  In  maintaining 
the  judgment  of  homologation  must  be  made 
parties  to  the  appeal.— Succesrion  of  GuIUebert 
(La.)  653;  In  re  Gzenler.  Id. 

{  0.  Beqvisltes    and    prooecnlincs  for 
transfer  of  oaiue. 

•Where  a  motion  for  a  new  trial  is  seasonably 
filed,  the  JndgiMnt  does  not  become  final  until 


the  motion  Is  dbpond  oC — Stftts  t.  Elb^mis 
(Ala.)  871. 

•Where  security  for  costs  merely  is  given  on 
appeal,  held  that  it  need  not  bind  appellant 
but  merely  contain  an  acknowledgment  of  the 
surety  that  he  binds  bimeelf.— Hayfield  t.  Goor 
of  (jonnty  Com'rs  of  Tuscaloosa  County  (Ala.) 
932. 

•Statement  of  who  under  Code  1896,  ff  431 
2827,  shall  approve  the  security  for  costs  on 
appeal  in  a  certiorari  case.— Mayfield  t.  Coon 
ofOoBnty  Com'n  of  Toacaloon.  County  (Ala.) 

932. 

I  7*  Effeet  of  transfer  of  onaM  ov  pM- 
eoodlnca  therefor. 

•A  suspensive  appeal  will  lie  from  on  order 
refusing  a  preliminary  Injunction,  but  will  not 
suspend  or  postpone  tbe  trial  of  tbe  caae  on  its 
merits.— Murphy  v.  Police  Jury  of  St  Mary 
Parish  (La.)  647;  In  re  Police  Jury  of  St 
Mary  Parish,  Id. 

i  8.   Snpersodeoa  or  stay  of  prooeediMcs. 

Where  plaintiffs'  suit  is  dismissed,  ao  that 
CV>de  Prac.  art  576,  fixing  the  amount  of  aw- 
pensive  appeal  l>onda,  ia  inapplicable,  tbe  amount 
of  the  bond  for  suroensive  appeal  must  be  fixed 
by  the  judge,  or  the  appeal  will  be  diamisaed. 
—Day  V.  Bailey  (La.)  223. 

Under  Civ.  Code,  art  395,  a  snspmalTe  ap- 
peal from  a  judgment  on  the  question  of  tbe 
recusation  vel  non  of  tbe  judge  to  whom  tbe 
question  of  the  nomination  of  a  curator  for  an 
interdict  is  presented  does  not  lie. — Interdic- 
tion of  Watkins  (La.)  2^  243 ;  In  re  Muters- 
baugb.  Id. 

•Under  Acts  1904,  p.  25,  Na  22,  registry  of  a 
notice  of  action  does  not  change  the  legal  sita- 
ation  as  It  stood  before  the  paaaagc  of  the  act 
according  to  which  tbe  bond  for  a  suspensive 
appeal  from  a  judgment  dismissing  a  petitory 
action  need  be  only  In  such  sum  as  the  jodge 
may  fix  as  sufEdent  to  secure  costs. — Wdls  v. 
Blackman  (La.)  648:  Id  re  Wells.  Id. 

f  9.   Record  and  proeeedlnKB  mot  1m  s>oe- 

oxd. 

Where  the  acts  of  the  trial  court  on  motion  to 
strike  certain  pleas  and  parti  thereof  ia  not 
presented  bill  of  CKeptiona,  it  will  not  be 
considered  on  appeaL — ^Allen  t.  Alston  (Ala.) 

159. 

*A  bill  of  exceptions  will  not  be  considered  on 
appeal  unless  aimed  within  the  time  allowed  or 
agreed  upon. — Bums>T.  Gibbs  (Ala.)  303^ 

An  order  or  agreement  extending  the  time  for 
signing  a  bill  of  exceptions  must  affirmatively 
appear  to  have  been  made  within  the  time  pre- 
vloualy  allowed  or  agreed  on.— rBnma  t.  QIUm 
(Ala.)  aOB. 

•Rulings  on  demurrers  to  replication  which 
appear  only  In  the  bill  of  exceptions  and  not 
in  the  record  proper  will  not  be  reviewed  on 
np|eal,^ — Forbea  &  Oarlosa  t.  Davidson  (Ata.) 

•Where  the  record  fails  to  show  the  onaniza- 
tion  of  tbe  trial  court,  tbe  appeal  will  be  dis- 
missed.— Pensacola,  A.  &  W.  R.  Co.  v.  Big  Sandy 
Iron  Co.  (Ala.)  418;  Big  Sandy  Iron  Co.  v. 
Pensacola,  A.  W.  R.  Co.,  Id. ;  Mayball  t.  Edd- 
leman  (Ala.)  425. 

•That  rulings  on  a  motion  for  disoontinaaoce 
may  be  reviewed,  motion  or  grounds  thereon  and 
exception  held  required  to  be  presented  by  bill 
of  exceptions.— Stallings  v.  Gilbr«ath  ( Ala.) 
423. 

Where  a  demurrer  was  stricken  from  tbe 
files  on  motion,  it  oould  only  be  inMtfporaMd 
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In  the  record  on  appeal  bill  of  exceptions.— 
Commisaionere'  Court  of  Chilton  Coanty  t. 
State  (Ala.)  463,  466. 

A  motion  to  strike  a  demarrer  from  the  flies 
can  only  be  made  a  part  of  the  record  by  bill 
of  exceptions.— Commissioners*  Court  of  Chil- 
ton GoQDtT  V.  State  (Ala.)  463,  40S. 

'  *A  recital  in  a  bill  of  exceptions  signed  in 
vacation,  that  an  order  was  made  in  term  time 
for  the  signing  of  the  bill  in  vacation,  held 
not  to  supply  the  omission  from  the  record 
proper  of  toe  oider.—Oentral  of  Geor^  By. 
Ca  V,  Carroll  (Ala.)  617. 

A  bill  of  exceptions  slened  In  vacation  cannot 
be  considered  on  appeal  where  there  Is  in  the 
record  proper  no  order  made  In  term  time  for 
the  signing  of  the  bill  In  vacation. — Centra]  of 
GeonsTa  Ry.  Co.  v.  Carroll  (Ala.)  617. 

The  overruling  of  a  demurrer  to  a  complaint 
as  amended  is  not  reviewable  where  tiie  record 
4oe8  not  show  the  allegations  of  the  amendment. 
— Central  of  Georgia  l^.  Go.  t.  Carroll  (Ala.) 
517. 

*A  bin  of  exceptions  cannot  be  considered 
unless  it  affirmatively  appears  that  it  was 
signed  within  the  statutory  time.— Parker  t. 
State  (Ala.)  724. 

Where  the  lien  sought  to  be  enforced  Is  not 
-set  out  in  the  bill  of  exceptions,  assignments  of 
error  relating  to  discrepancies  between  the  lien 
filed  and  the  status  of  the  salt  as  to  the  par- 
ties, cannot  be  considered  on  appeal.^ — Saanders 
TuscnmUa  Booflng  &  Plumbing  Co.  (Ala.) 
982. 

*Wbere  an  appeal  Is  taken  from  a  Judgment 
«n  the  verdict  and  the  bill  of  exception  shows 
an  exception  to  the  overruling  of  a  motion  for 
a  new  trial,  the  denial  of  the  new  trial  may  be 
reviewed  without  any  formal  order  or  judgment 
thereon  appearing  in. the  bill  of  exceptions  or 
elsewhere. — Southern  I^.  Co.  t.  Nelson  (Ala.) 
1006. 

*When  the  biil  of  exceptions  does  not  show 
the  ruling  of  the  court  upon  a  motion  for  a 
new  trial  or  any  exception  to  such  ruling,  an 
appellate  court  cannot  consider  the  merits  of 
such  motion  or  any  assignment  of  error  based 
thereon. — HoodlesB  v.  Jernigan  ^la.)  194. 

*Tlie  appellate  court,  though  a  case  has  been 
•decided  by  it  on  appeal,  will  not  go  beyond  the 
record  in  hand  to  examine  into  the  facts  of  the 
decided  case.— Cumberland  Telephone  ft  Tele- 
graph Co.  T.  8k-  LonJa,  I.  H.  ft  8.  Ry.  Oo.  (La.) 
492. 

i  10.    Aaslcmmeat  of  errors. 

Where  an  .appeal  was  properly  taken  by  a 
court  of  county  commissioners  in  their  ofBdal 
capacity,  it  was  not  rendered  objectionable  by 
the  fact  that  the  assignment  of  errors  com- 
menced with  the  words  come  now  appellants," 
■etc— Commissioners'  Court  of  Chilton  County  v. 
State  (AJa.)  463,  465. 

Failure  to  tax  costs  against  plaintiff  on  sus- 
taining pleas  of  covertare  heU  not  reviewable 
«n  appeal  in  the  absence  of  assignment  of  er- 
ror on  the  point. — Prestwood  v.  McGowin  (Ala.) 
779. 

*An  assignment  that  the  court  erred  in  the 
exclnaion  of  evidence  on  defendants  motion  re- 
ferring to  —  •  —  page  of  Te(»rd,"  Aeld  insuffi- 
cient—McOeary  V.  Jackson  Lumber  Co.  (Ala.) 

822. 

Without  an  assignment  of  error  to  the  denial 
-of  a  new  trial,  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  cannot  be  reviewed.— 
Nashville,  C.  ft  St  L.  By.  v.  Moore  (Ala.)  984. 

An  agreement  for  the  reassignment  of  a  case 
haM  the  effect  of  setting  aside  the  assignment. 


80  that  the  tlmellneaa  of  the  Sling  of  an  answer 
to  the  appeal  has  to  be  determined  with  refer- 
ence to  the  assignment  thereafter  made,  and 
not  with  reference  to  that  set  aside.— Des  Alle- 
mands  Lumber  Ok  T.  Morgan  <^tj  Timber  Co. 
(La.)  882. 

S 11.  UsMlaaml.  wltkdmwal*  m  alwa- 
Jowmeafc 

An  appeal  from  a  decree  in  a  proceeding  for 
mandamus  Issued  under  an  act  becoming  in- 
operative pending  the  proceeding  will  be  dis- 
missed.—Browne  V.  State  (Ala.)  407. 

*An  appeal  from  a  decree  in  a  cause  which 
has  become  a  moot  case  will  not  be  entertained 
merely  for  the  purpose  of  ascertaining  who  is 
liable  for  the  costs.— Campbell  v.  Shelby  County 
(Ala.)  407,  40a 

*Wbere  a  statute  on  which  the  rights  of  the 
parties  draend  is  repealed,  an  appeal  will  not 
be  entertained  from  a  decree  in  the  cause. — 
Campbell  t.  Shelhr  Oouoty  (Ala.)  407,  40& 

An  appeal  will  not  be  dismissed  because  tiie 
record  did  not  show  that  a  statement  of  the 
facts  found  was  entered  on  the  minutes,  as  re- 
qaired  by  CJode  1896,  {  3320.— Matthews  v. 
Southern  Ry.  Co.  (Ala.)  602. 

A  motion  to  dismiss  for  want  of  jurisdiction 
will  not  be  granted  unless  there  is  good  gronnd 
therefor. — Marshall    v.    Town    of  Bunsnra 

(La.)  56. 

Motion  to  dismiss  apiKsI  denied  where  the 
facts  alleged  do  not  sustain  the  grounds  thereof. 
—Marshall  v.  Town  of  Harksville  (La.)  S7. 

1 12.  B«Tlew^IiiteTloont<»y,  eollBieral, 
and  anpplementavj  pveoMdinSB 
and  qnestioiui. 

The  court  on  appeal  from  a  decree  cannot 
review  an  order  denying  a  petition  by  the  de- 
feated party,  made  at  a  term  subsequent  to 
the  one  at  which  the  decree  was  rendered.— 
Gilbreath  v.  Farrow  (Ala.)  1000. 

•The  extraordinary  supervisory  powers  of 
the  Supreme  Court  over  Inferior  tribunals  will 
not  be  exercised  on  suspensive  appeal  from  an 
order  refusing  a  preliminary  injunction  on  the 
complaint  of  defendant— Murphy  t.  Police  Jury 
of  St  Mary  Parish  (La.)  647;  In  re  Police 
Jury  of  St  Mary  Parish,  Id. 

{13.           FartleB  eatttled  to  allege  error. 

•Where  the  court  sustained  plaintiff's  objec- 
tion to  arguments  of  defendant's  counsel,  plain- 
tiff was  not  entitled  to  assign  the  same  for  error 
on  appeal.— CutdiH  v.  Birmingham  By.,  Light 
&  Power  Co.  (Ala.)  873. 

•Where  plaintiff  consented  to  an  instruction 
requested  by  defendant,  be  could  not  assign  the 
giving  thereof  for  error  on  appeal.— Cutd  Iff  v. 
Birmingham  B^.,  Light  ft  Power  Go.  (Ala.) 
873. 

•Under  Code  Prac.  arts.  888,  888,  warrantors 
who  have  not  perfected  their  appeal,  nor  Sled 
an  answer  to  the  appeal  of  defeodaat  cannot 
ask  that  the  judgment  on  the  call  in  warranty  be 
reversed  or  amended.— Foster  t.  Meyers  (La.) 
651. 

An  appellant  cannot  assign  error  on  the 
modification  of  an  erroneous  Instruction,  since 
if  not  content  with  the  instruction  as  modified 
he  should  have  declined  to  read  It  to  the  jury. — 
Mississippi  Gent  B.  Co.  t.  Hardy  (Miss.) 
606. 

i  14.  PresviaptlOBa. 

Where  the  questions  put  to  witnesses  do  not 
appear  on  appeal,  It  wul  be  presumed  that  the 
answers  were  responsive  thereto. — Southwestern 
Alabama  By.  Co.  t.  W.  O.  Maddoz  ft  Bon 

(Ala.)  9. 
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It  li  to  be  preanmed  In  favor  of  a  decree  that 
It  was  based  on  pleas  and  proof  thereof. — Sellers 
V.  Fanner  (Ala.)  291. 

*The  silence  of  the  record  in  a  garnishment 
sait  as  to  the  aiBdavit  required  by  Acta  1894- 
95,  p.  415,  Md  not  to  create  a  presnmption  of 
want  of  jnrisdiction  oo  appeal  hj  the  nmishee. 
— Brookaide  Dry  Qooda  Oo.  v.  Olty  Fnmitnre 
Co.  (Ala.)  659. 

*Where  the  record  shows  no  ruling  on  a  de- 
murrer to  a  pleading,  the  court  on  appeal  most 
assume  that  the  demnrrer  was  abandoned.^ — 
Southern  Ry.  Go.  v.  City  of  Attalla  (Ala.)  064. 

.  *A  demurrer,  not  shown  of  record,  to  a  plea 
open  to  demurrer  on  aooie  ground,  held  pre- 
sumed to  have  been  proper);  eustained.—- A.  G. 
Rhodes  A  Son  Co.  t.  Charleston  (Ala.)  746. 

''Where  the  bill  of  exceptions  fails  to  show 
at  what  stage  of  the  proofs  certain  evidence  was 
ofloed,  or  (or  what  purpose,  and  the  grounds 
npon  which  the  introduction  of  sach  evidence 
vaa  ol^ected  to  and  the  grounds  apon  which 
tlw  same  waa  exclnded.  the  appellate  court 
cannot  presome  error  In  the  ezcluaion  of 
rach  erlMnce. — ^HooSlesi  v.  Jernigan  (Fla.)  194. 

'The  dnty  devolves  upon  the  plaintiff  in  error 
or  his  counsel  to  make  the  errors  complained  of 
appear  by  a  proper  and  fair  record  of  all  the 
facts  and  circumstances  pertinent  to  such  alleg- 
ed error. — Hoodless  v.  Jetnigan  (Fla.)  194. 

*In  the  absence  of  a  bill  of  exceptions,  proi>er 
evidence  of  essential  facta  in  pais  will  m  pre- 
aamed. — ^Dunaway  v.  Feist  (Fla.)  461. 

*The  presnmpti<m  is  In  favor  of  the  correct- 
ness of  the  Judgment  appealed  from,  and  where 
the  transcript  fails  to  show  the  contrary,  it 
will  be  afflrmed.— Barbank  v.  Succession  of  Bar- 
ton (to.)  567. 

1 15.         DisoretloB  of  lowev  eoiirt. 

Discretion  of  trial  court  in  refasiag  to  permit 
witness  for  plaintiff  to  repeat  In  rebuttal  evi- 
dence offered  in  chief  held  not  to  be  reviewed  on 
appeal. — ^mith  v.  Birmingham  "Bj,,  Ught  & 
Power  Co.  (Ala.)  307. 

The  exercise  of  the  court's  discretion  In  per- 
mitting  a  substitution  of  attorneys  will  not  be 
reviewed  on  appeal,  in  the  absence  of  a  clear 
showing  of  abuse  of  discretion.— Kelly  &  Mid- 
dleton  V.  Horsley  (Ala.)  902. 

'Permitting  leading  questions  is  not  review- 
able.—Smith  V.  Hope  (Fla.)  69. 

*In  both  civil  and  criminal  cases  the  trial 
court  is  authorized  to  regulate  the  order  of  the 
introduction  of  evidence,  and  its  discretion  in 
this  matter  will  only  be  interfered  with  by  an 
appellata  court  when  a  clear  abuse  thereof  ia 
made  to  appear. — Hoodless  t.  Jemli^  (Fla.) 
194. 

•Where  the  ruling  admitting  evidence  after  ar- 

Ement  Is  an  abuse  of  discretion,  relief  may  be 
d  in  the  appellate  oonrt— Wilson  v.  Johnson 
(Fla.)  S90. 

*The  discretion  of  the  trial  court  in  regulating 
the  introduction  of  evidence  will  only  be  inter* 
ftred  with  if  abused.— Wilson  v.  Johnson  (Fla.) 
395. 

•Rulings  on  application  for  a  continuance  will 
not  be  reversed  unless  an  abuse  of  discretion  Is 
shown.— Wilson  v.  Johnsm  (Fla.)  895. 

Where  an  abuse  of  judicial  discretion  as  to 
granting  or  ctmtlnuing  Injunctions  is  clearly 
made  to  appear,  it  is  the  duty  of  an  appellate 
court  to  Interfere.— Godwin  y.  Phifer  (Fla.)  597. 

1 10,  _  Qnestlons  of  fact,  verdicts,  and 
flndluRS. 

Under  Code  1896,  I  3319  et  seq.,  a  finding  of 
the  trial  court  on  wal  testimony  held  not  re- 


riewAble  on  appeal.— Mlduda  v.  Bagsdsia  (Ala.) 

633. 

The  findings  of  the  trial  court  sitting  as  a 
Jorr  will  not  be  disturbed  on  atmeai  unless 
plainly  enoneons.— McGeever  v.  S.  H.  Harris  k 
Sons  (Ala.)  030. 

•Where,  in  an  action  to  cancel  conveyances 
made  under  trust  deeds,  a  certain  trustee  swore 
that  he  refosed  to  act,  a  finding  that  be  so  re- 
fused will  not  be  disturbed  on  appMl^Watkins 
V.  McDonald  (MissJ  378. 

1 17.  ^—  Hannless  error. 

•Where  the  trial  court  overruled  a  demurror 
to  a  plea,  no  question  of  its  snfficiem^  arises  on 
an  appeal  by  defendanL— Odom  v.  Moore  (Ala.) 
162. 

•Where  the  evidence  warranted  the  allowance 
of  a  larger  sum  than  that  allowed  by  the  jury, 
the  refusal  to  grant  a  new  trial  on  uie  applica- 
tion of  the  defeated  party  was  not  erroneous. — 
Odom  V.  Moore  (AlaT)  leZ 

Where  the  ooort  on  tbe  nndispnted  facts  could 
have  given  an  afflrmative  diarge  in  favwr  of 
plaintiff,  it  was  not  e^ror  to  refuse  instmc^ims 

requested  by  defendant.— Western  Union  Tele- 
graph Co.  T.  Whitson  (Ala.)  405. 

•Where  tbe  plaintiff  Is  entitled  to  the  general 
affirmative  charge  on  a  proper  issue,  and  the 
verdict  is  in  his  favor  on  that  Issue,  enw  in  re- 
spect to  that  iaane  waa  without  lajory. — Stall- 
ings  T.  Oilbreath  (Ala.)  42S. 

•Rulings  on  spedal  pleadings  and  on  objec- 
tions to  parts  of  tbe  testimony  held  harmless  er- 
ror.—Bailey  V.  Gary,  Kennedy  &  Co.  (Ala.)  672. 

•In  an  action  for  goods  sold,  error  in  tbe  rul- 
ings on  evidence  to  support  plaintiff's  claim  held 
not  prejudicial.— <lonld  v.  C&tea  (3hair  Co.  (Ala^ 
675. 

Where  the  evidence  is  sharply  in  conflict, 
the  appellate  court  will  not  set  aside  an  order 
granting  a  new  trial  on  the  ground  that  tbe 
verdict  was  contrary  to  the  weight  of  the  evi- 
dence, unless  the  evidence  is  plainly  and  pal- 
pably In  fevor  of  the  verdleL— Owen  t.  Me. 
Dermott  (Ala.)  780. 

The  admission  of  Irrelevant  evidence  which 
could  not  have  affected  the  verdict,  is  not 
reversible  error. — Saunders  v.  Tuscnmbia  Roof- 
ing ft  Plumbing  Co.  (Ala.)  982. 

•Where  tbe  peremptory  charge  was  properly 
given,  any  remarks  oy  the  trial  fadM  in  tha 

Sresenoe  of  the  jury  are  harndeBB,^vnl8on  t. 
ohnson  (Fla.)  895. 

•A  judgment  for  defendant  on  trial  of  a  trav- 
erse of  the  affidavit  in  attachment  will  not  be 
disturbed  for  alleged  errors,  where  on  the  ad- 
mitted facte  the  jury  could  not  have  rendered  a 
different  verdict.— Peace  River  PlK>sphate  Min. 
Co.  V.  Singleton  (Fla.)  001 

1 18.  ^—  BumloM  wrvr  Im  raUiV" 

to  plamdlace* 

Striking  out  special  pleas  held  under  the  dr- 
cumstancee  not  reversible  error. — W.  J.  Bennett 

&  Co.  V.  Brooke  (Ala.)  149. 

•The  erroneous  overruling  of  demurrers  to 
pleas  was  harmless  where  there  waa  no  evidence 
to  support  the  counte  of  the  complaint  to  which 
the  pleas  were  addressed. — Hooks  v.  Hnnts>:il(> 
Ry.  Light  ft  Power  Co.  (Ala.)  273. 

•Any  error  In  sustaining  a  demnrrer  to  ■ 

plea  was  without  Injury  where  another  plea  was 
BubBtnntially  the  same  and  was  not  demurred  to. 
—Forbes  ft  Carloss  v.  Davidson  (Ala.)  312; 
Springfield  v.  Hurley  (Ala.)  942. 

Any  error  in  sostainlng  demurrers  to  special 
pleas  was  harmless,  where  Um  Cuts  alleged 


•Foimt  «juM>tat«d.  arllAbw. 


Digilized  by 


Google 


INDBX. 


1049 


therein  were  aTailable  under  Uw  general  iamie^ 
Western  Ry.  of  Alabama  v.  Mitchell  (Ala.)  427. 

*Rnlings  on  demurrers  to  pleaa  will  not  be 
reviewed  where  the  pleu  were  withdrawn  dur- 
toff  the  trial.— Rock  iBtand  SaBh  &  Door  Works 
Hoore  ft  Handle;  Hardware  Co.  (Ala.) 
806. 

•Where  an  afflrmative  chai^  in  favor  of  de- 
fendant was  given  with  reference  to  a  count 
in  a  complaint,  a  mltng  on  a  demurrer  to 
such  count  was  harmless  to  defendant— Bir- 
mingham Ry.,  Iticht  ft  Power  Co.  t.  Clarke 
(Ala.)  829. 

*Error  In  denyitu  an  amendment  to  a  com- 
plaint is  harmless  if  the  amendment  is  but  a 
repetition  of  matter  in  the  oiiginal  complaint. 
— Hugglns  T.  SoQthent  By.  Go.  (Ala.)  866. 

*Hie  oTermling  of  a  demnner  to  a  redolnder 
held  harmle88.^Ejan  v.  Tonne  (Ala.)  954. 

I  19.  ^—  KavmloM  onrov  Ix  ndlaca  mm 
to  otUoboo. 

*In  action  for  death  of  pa«on  attempting  to 
board  street  car,  exclusion  of  evidence  Jield  with- 
out injury  where  witness  was  afterwards  al- 
lowed to  testiCr  to  the  same  matter.— Smith  v. 
Birmingham  Bj.,  Light  ft  Power  Ca  (Ala.)  307. 

*Error  In  orarmllng  objections  to  questions 
to  witnesses  was  without  injtiry  where  the  ques- 
tions were  not  answered. — Forbes  &  Carloss  v. 
Davidson  (Ala.)  312. 

*In  forcible  entry  and  detainer,  the  exclusion 
of  a  memorandum  of  service  of  a  notice  to  quit 
on  one  of  the  defendants  held  not  prejudicial. 
—Fowler  V.  Prlchard  (Ala.)  667. 

The  error  in  overruling  an  objection  to  a  ques- 
tion asked  a  witness  calling  for  a  statement  as 
to  the  contents  of  an  instrument  was  harmless 
where  the  witness  stated  that  he  did  not  know 
the  contents^ — Theodore  Land  Go.  t.  I^on  (Ala.) 
682. 

In  ejectment  by  trustees  of  a  religious  cor- 
poration.  the  exclusion  of  certain  evidence  held 

f rejudidal  eripr. — ^Malone  v.  La  Croix  (Ala.) 
24. 

•Where  a  deed  was  Introduced  in  evidence, 
the  admission  of  a  conclusion  or  opinion  of  a 
witness  as  to  what  kind  of  an  instrument  it 
was  was  harmlen.— McCreary  t.  Jacksw  Lum- 
ber Co.  (Ala.)  822. 

In  an  action  for  ejection  of  a  passenger,  the 
exclusion  of  evidence  that  plaintiff  became  more 
abufiive  than  ever  was  not  reversible  error. — 
Nashville,  G.  ft  St.  L.  Ry.  t.  Moore  (Ala.)  984. 

In  an  action  for  injuries  received  by  a  bridge 
tender  by  collision  with  defendant's  boat  at  the 
driiw,  admission  of  evidence  of  bow  much  plain- 
tiff had  earned  as  a  carpenter,  when  he  was 
not  at  the  time  of  the  mjury  acting  as  car- 
penter, held  not  prejudicial. — Stoker  v.  Hodge 
Fence  &  Lumber  Co.  (La.)  211. 

*A  ruling  as  to  the  admissibility  of  certain 
evidence  hSd  bannless^Onlf  ft  0.  Ry.  Co.  T. 
Hartley  (Miss.)  882. 

S  20.  —  HwmlosB  error  in  Instmotions. 

Where,  under  pleadings,  plainMff  was  ontillod 
to  affirmative  charge,  refusal  of  charge  requested 
by  defendant  held  not  error. — Nashville.  C.  ft  St 
L.  Ry.  r.  Walley  (Ala.)  134. 

Where  the  affirmative  charge  was  properly 
given  for  plaintiff,  there  wa>i  no  error  in  re- 
fusing charges  regue«ted  by  the  defendant. — W. 
J.  Bennett  ft  Co.  r.  Brooke  (Ala.)  149. 

In  an  action  for  breach  of  a  contract  of  sale, 
certain  Instructions  held  not  prejudicial  to  the 
seller.— Equitable  Mfg.  Co.  v.  Howard  (Ala.) 

62a 


•Where  plaintiff  was  permitted  to  recover 

on  counts  in  the  oomplaint  on  certain  notes, 
adverse  rulings  with  reference  to  common  counts 
Joined  in  the  same  complaint  were  without  prej- 
udice—Boyett  T.  Standard  Chemical  ft  Oil  Co. 
(Ala.)  766. 

8  21.  ^—  Error    waiTod    Im  mnP«U*to 

oowrt. 

•Grounds  of  error  not  insisted  upon  In  the 
brief  of  counsel  on  sppeal  are  waived. — Birmine- 
ham  Ry.,  Light  ft  Power  Co.  v.  Oden  (Ala.)  129. 

An  assignment  of  error  not  insisted  on  in 
appellant's  argument  and  brief  will  be  deemed 
waived.- Montgomefy  St.  By.  Co.  T.  Lewis 
(Ala.)  736. 

*An  assignment  of  error  not  insisted  on  in 
the  brief  will  not  be  considered.— A.  O.  Rhodes 
ft  Son  Co.  V.  Charleston  (Ala.)  746. 

1 22.  —  Doeislou  Imtonnodlato 

eouts. 

*Where  an  action  was  treated  as  ex  con- 
tractu, on  a  prior  appeal  and  on  a  retrial  a 
further  appeal  would  be  determined  on  the 
same  theory. — Western  Union  Telegraph  Co.  t. 
Hanker  (Ala.)  860. 

Where  testamentary  capacity  and  alleged  un- 
due Influence  In  making  a  will  are  adjured 
by  the  county  judge  on  evidence  and  the  will  la 
soBtained,  and  such  adjudication  is  affirmed 
by  the  circuit  court,  and  the  evidence  sustaiiw 
Budi  adjudication,  the  Supreme  Court  will  not 
interfere.— Sweetser  t.  Ladd  (Fla.)  706. 

8  23.    Swbseqaeat  appoAla. 

*Where,  after  a  decision  on  appeal  that  a  de- 
marrer  to  a  plea  should  have  heen  sustained,  it 
did  not  apnear  that  the  demurrer  was  ruled  on, 
an  assignment  of  error  on  a  subsequent  appeal 
predicated  on  the  former  ruling  was  unavail- 
able—Equitable Mfg.  Co.  V.  Howard  (Ala.)  628. 

*The  principles  enunciated  In  a  former  opinion 
are  the  law  of  this  case,  and  cannot  he  re- 
viewed or  reversed  upon  a  subsequent  writ  of 
error. — Hoodless  v.  Jemigao  (Fla.)  194. 

*A  decision  as  to  the  payment  of  costs  becomes 
the  law  of  the  case  with  reference  to  all  inter- 
veners and  opponrat8.r— Campbell  t.  J.  I.  Camp- 
bell Co.  (La.)  702. 

{ 24.  OetermlMtiou  rad  dlapf»sition  of 
oanso. 

A  judgment  will  not  be  reversed  for  the  exclu- 
sion of  evidence  which  is  not  legal,  competent, 
relevant  or  material.- King  t.  Southern  R.  Co. 
(Ala.)  639. 

When  the  Supreme  Court  is  equally  divided- 
the  judgment  of  the  lower  court  will  be  af- 
firmed.—Mugge  V.  Tate,  Jones  ft  Ca  (Fla.)  603. 

Where  the  court  on  appeal  condemned  the  de- 
fendant to  declare  whether  she  accepted  or  not 
the  succession  of  her  daughter,  the  lower  court 
cannot  add  to  the  decree  of  the  Supreme  Conrt. 
— Reems  v.  Dielman  (La.)  217. 

*  Where,  in  a  partition  am<»ig  heirs,  the  court 
ordered  a  sale,  and  sobsequentiy  nonsuited  the 
demands  of  the  heirs  against  each  other  and  or- 
dered distribution,  the  judgment  will  be  affirmed 
when  the  evidence  is  too  uncertain  to  enable 
the  court  to  render  a  Judgment  on  the  respec- 
tive demands  of  the  parties.- Fanre  v.  Fame 
(La.)  494. 

Under  the  express  provisions  of  Const  1890. 
I  147,  no  decree  in  chancery  may  be  reversed 
for  want  of  juiiadictlon,  for  error  as  to  whether 
the  cause  was  of  eqni^  or  common-law  juris- 
diction.— Mississippi  Fire  Ass'n  t.  Stein  (Miss.) 
6& 

In  a  suit  to  restrain  trespasiies,  an  amendment 
of  the  answer  and  cross-bill,  so  as  to  seek  a  re£- 


*  Point  auoteted.  See  trllAbnB. 


Digitized  by 


Google 


1060 


41  SOUTHXIBN  BBPOBTBR 


ormation  of  a  contract  between  the  parties,  held 
within  the  trial  court's  discretion.— Baratarla 
-Oanning  Co.  v..  Ott  (Miss.)  S7a 

A  reformation  of  a  provision  in  a  deed  so  as 
to  express  the  true  ioteot  of  the  parties,  that 
the  lessor  should  have  the  exclusive  ri^ht  to  oys- 
-ters,  held  not  barred  by  a  fimner  conatroctfon 
of  the  provision  on  appeal.— Baratarla  Oannioff 
Go.  Y.  Ott  (MisB.)  37B. 

APPLIANCES. 

LlaUli^  <tf  ^plojrer  tor  defects,  soa  'Vaster 
and  Serrant,"  H  3.  10,  11. 

APPLICATION. 

■Of  assets  In  general,  see  "Marshaling  Assets 
and  Securities." 

APPOINTMENT, 

■Of  corporate  ofl&cers,  see  "Corporations,"  I  6. 
■Of  executor  or  ndmioistrator,  see  "Bxecutors 
and  Administrators,"  fi  1. 

APPORTIONMENT. 

Of  tax,  see  "Taxation."  |  2. 

ARBITRATION  AND  AWARD. 

i  1.  Award. 

Where  the  parties  attempt  a  statutory  ar- 
bitration, and  the  record  fails  to  show  com- 
pliance with  B«v.  St  1892.  SS  1222,  1225, 
1229,  there  is  no  award  on  which  a  motion 
can  be  baaed  to  set  aside,  as  provided  in  section 
1227.  or  on  which  a  final  Judgment  can  be 
entered.— Readdy  v.  Tampa  Blectric  Go.  (Fla.) 
■5S5. 

ARGUMENT  OF  COUNSEL 

In  dvU  actions,  see  "Trial,"  8  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
123. 

ARREST. 

See  "Escape." 

Homicide  in  making,  see  "Homidde.**  H  8,  9. 
Illegal  arrest,  see  "False  Impriaonmoit'' 

{  1.   Om  arlmlaal  oharsM. 

*A  polic«nan  of  a  town  has  a  right  to  arrest 
persons  for  violations  of  the  ordinances  with- 
out warrant,  if  the  offense  was  committed  in 
.bis  iiresence. — Hammond  v.  State  (Ala.)  761. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
S  36;  "Larceny,"  i  2. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  H 

2,  4,  13,  14.  16. 
Province  of  court  and  jury  in  prosecution  for 

assault  with  intent  to  kill,  see  "Criminal 

Law,"  I  24. 

f  1.  OItU  UmbUlty. 

•In  an  action  b^  an  employ^  against  a  master 
for  an  assanlt,  evidence  held  to  show  that  plain- 
tiff was  in  fault,  and  that  he  cannot  recover 
damages,  though  defendant  was  not  justified  in 
:iaw  In  his  condncL— Massett     Keff  (La.)  880. 


Bvidence  in  an  assault  and  battery  case  fceU 
sufficient  to  go  to  the  jury  on  the  qnestitKi  of 
punitive  damages. — Kitteringliam  t.  McOnt- 
chie  (Miss.)  liSr 

I  a.   OriiBlaAl  SMpMalUUty. 

On  a  wosecDthm  for  assault  and  battery,  re- 
quested  instructions  on  self-defense  held  prop- 
erly refused^— OoUock    Stats  (Ala.)  727. 

ASSESSMENT. 

Of  compensation  for  pn^er^  taken  pal>- 

lic  use,  see  "Bmlnent  Domain,"  {  3. 
Of  expenses  of  public  improvemeata*  aea  "Un- 

nicipal  Corporations,"  i  3. 
Of  tax,  see  "lotion,"  |  2. 


Marshaling, 
curtties*^ 


ASSETS. 

"Marshaling  Assets  and  8r- 


ASSIGNMENT  OF  ERRORS. 


See  "Appeal  and  Elrror,' 
Law," 


I  10;  "Crimintl 


ASSIGNMENTS. 

For  benefit  of  creditors,  see  ''Aarignmenta  for 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "EVaodnlent  Cob- 

veyances.V 

Tranafen  of  partuMlar  tpedet  of  propertg, 
rtghts,  or  inttrumentM. 
See  "Bills  and  Notes,"  $  4. 
Bills  of  lading,  see  "Carriers,"  |  2. 
Interest  In  trust  fund,  see  "Trusts,**  |  2, 

ASSIGNMENTS  FOR  BENERT  OF 
CREDITORS. 

Disqualification  of  judge  to  take  charge  of  as- 
signment proceedings,  see  "Judges,"  |  2. 

§  1.   Bixhts  and  nmedles  of  ez«dlt«n. 

*A  creditor  of  an  inBolvent  filing  a  petitimi 
before  the  register  In  chanceir  seeking  a  prefer- 
ence is  not  thereby  estopped  from  asserting  tha: 
a  fund  in  the  hands  of  the  assignee  is  a  tros: 
fond  held  for  his  benefit — Hutchinsoa  t.  Na- 
tional Bank  of  Commerce  (Ala.)  143. 

A  demurrer  to  a  crosa-petition,  filed  nnder 
Ann.  Code  1892.  c.  8.  relative  to  assignment  for 
the  benefit  of  creditors,  held  prcmerty  sustained. 
— Metcalfe  v.  Merchants'  &  Planters*  Bank 
(Miss.)  377. 

*A  general  charge  to  a  cross-petition,  filed 
under  Ann.  Code  1^2,  c.  8,  In  relation  to  assiim- 
ments  for  the  benefit  of  creditors,  to  the  effect 

that  the  assignment  was  not  "lawfally  execut- 
ed." etc,  held  demurrable.— Metcalfe  t.  Mer- 
chants' &  Planters'  Bank  (Miss.)  377. 

The  fact  that  an  improper  assignee  or  receiv- 
er had  been  appointed  held  no  basis  for  a  rros- 
petition,  under  Ann.  Code  1892,  c  8.  relative  to 
assignments  for  the  benefit  of  creditors.— Met- 
calfe T.  Merchants'  &  Planters*  Bank  (Mimi 
377. 

The  trial  court's  action  in  compelling  com- 
plainants to  elect  whether  they  woold  procv^d 
as  upon  an  original  bill  In  equity  or  aa  upon 
a  cross-petition,  under  Ann.  Code  18^  c.  8.  in 
relation  to  assignments  for  the  benefit  of  cred- 
itors, held  proper.— Metcalfe  t.  Merdiants'  & 
Planters*  Bank  (Miss.)  877. 

Public  moneys  deposited  by  a  sheriff  in  bank 
held  a  trust  fund,  entitled  to  priority  of  psy- 
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ment  out  of  uwta,  under  Ann.  Oodo  1882,  |i 
SOTT^MetcaUt  t.  Merehanta'  &  Planten*  Bank 
<Ui*.)  877. 

ASSISTANCE,  WRIT  OF. 

Homicide  In  resistance  of  execntion  of,  tee 
"Homicide,"  I  S. 

A  peremptory  mandamas  directins  tlie  Bberiff 
to  execute  certain  writs  of  possession  held  er- 
roneously irrauted  where  such  writs  had  become 
functus  officio  bjr  lapse  of  time. — Reeves  v. 
State  (Ala.)  927. 

ASSOCIATIONS. 

.Sea  "Beneficial  Associations*';  "BaUding  and 

Loan  Associations." 
Mutual  benefit  insurance  aaweiations,  ne  "In- 
surance^" I  & 

■  ASSUMPSIT,  ACTION  OF. 

Pleading  former  action  of  assumpsit  in  bar  to 
action  for  conreraion,  see  "Trover  and  Con- 
Tersion,"  8  2. 

*Where  a  suit  was  brought  on  the  common 
counts  for  use  of  certain  oxen,  plaintiff  was  not 
confined  to  proving  a  contract  to  pay  a  mr- 
ticalar  price  to  entitle  him  to  a  TOrdict^Wil- 
•on  T.  Taylor  (Ala.)  821 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Berrant," 
H  7.  11. 

AHACHMENT. 

f(ee  "Bzecntlon":  "Qamislunent*' 
Against  partnership,  see  "Partnership,"  {  2. 
Exemptions,  see  "Bxemptions" ;  "Homestead." 
Harmless  error,  see  "Appeal  and  Error,"  i  17. 
Liability  of  sheriff  for  unauthorised  levy,  aee 

"Sheriffs  and  Constables."  f  1. 
Validity  of  attachment  issued  by  justice  after 

expiration  of  term  of  office,  see  "Justices  of 

the  Peace,"  S  1- 
IVrita  of,  as  evidence,  see  "Eividence,**  {  9. 

{  1.   Prooeodlucs  to  proenre. 

Attachment  proceedings  may  not  be  emended 
so  as  to  create  a  lien  affecting  the  rights  of 
another  attaching  creditor  previously  le«Uly 
fixed  upon  the  same  property. — Haas  v.  Cook 
(Ala.)  731. 

Plaintiff  in  attachment  held  not  In  a  posi- 
tion to  qaestion  irregnlarities  in  another  at- 
tachment.—Haas  V.  Cook  (Ala.)  731. 

f  2.    Zievy,  U«m,  mnA  enstiidy  aad  dis- 
posltloa  of  property. 

A  replevy  bond  given  by  defendant  In  at- 
tachment construed,  and  Aeld  sufficient.^Haas 
V.  Cook  (Ala.)  731. 

I  3.   QvaaUag,  Taoatimc,  AlssoIntiOH,  or 
mbandoiuBeBt. 

The  execution  of  the  forthcoming  bond  by  a 
defendant  in  attachment  held  not  to  validate 
a  void  levy  nor  deprive  the  defendant  of  his 
right  to  vacate  the  same  on  motion.— Joua  v. 
Baxter  (Ala.)  781. 

ATTEMPT. 

To  commit  erime,  see  "Criminal  Tiaw,"  f  1. 


ATTENDANCE. 


Of  Juror. 
Of  witness,  see 


"Jury,"  I  S. 
'Witi 


itnesses,"  |  1. 


Of  deed,  see 


ATTESTATION. 

■Deeds."  I  L 


ATTORNEY  AND  CLIENT. 

Accord  and  satisbction  of  attemey's  claim  tor 

services,  see  "Accord  and  Satisfaction." 

Allowance  of  attorneys'  fees  on  final  settle- 
ment by  executor  or  administrator,  see  "Bx- 
ecntors  and  Administrators,"  |  6. 

Appealability  of  order  dismissing  petition  for 
reference  to  determine  value  of  attorneys' 
services,  see  "Appeal  and  Error,"  |  2. 

Argument  and  conduct  of  counsel  at  trial  iu 
civil  actions,  see  "Trial,"  {  4. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law,"  S 
23. 

Attorneys*  fees  in  action  on  bill  or  note,  see 

"Bills  and  Notes."  I  4. 
Attorneys  in  fact,  see  "Principal  and  Agent" 
Estoppel  to  all^  error  in  rulings  as  to  argu- 
ment of  counsel,  see  "Apiteal  uid  Bnor."  | 
13. 

Mandamus  to  compel  court  to  refuse  to  recog- 
nise change  of  attorneys,  see  "Mandamus?' 

Review  of  discretion  of  lower  court  in  permit- 
ting snbstitution  of  attorneys,  see  "Appeal 
and  Error,"  i  15. 

i  1.   Retainer  and  AVthority. 

*A  client  may  dispense  with  the  services  of  an 
attorney  at  law  subject  to  the  attorney's  lien 
on  a  fund  brought  into  court  through  his  efforts 
on  a  judgment  obtained  by  his  services. — ^Kelly 
&  Middleton  v.  Horsley  (Ala.)  902. 

After  Judgment  an  attorney  under  the  gener- 
al authority  from  his  client  to  act  Is  without 
authorii^  to  make  a  gratuitous  waiver  of  art- 
peal.— S.  H.  Seoughan  A  Co.  v.  Equitable  Oil 

Co.  (La.)  88. 

*An  attorney  for  an  executrix  has  no  right, 
as  such,  to  waive  her  rights  or  make  a  settle- 
ment for  her  with  the  neiis  at  law.— Snccea- 
aion  of  Landry  (La.)  490. 

I  a.   Dsttes  mmA  lUMHti—  of  attovMf 
to  ellnit. 

Claim  for  money  collected  by  attorney  held 
on  an  Implied  contract  within  Code  1896.  S  28, 
requiring  actions  on  implied  contracts  to  be 
brouriit  by  the  person  really  interested. — ^AUen 
V.  Alston  (Ala.)  159. 

S  3.  Oompensatlom  amd  lion  of  mttov- 
nay. 

*An  attorney's  lien  does  not  attach  to  lands 
or  things  other  than  moneyed  judgments. — ^Kelly 
ft  Middleton  v.  Horsley  (Ala.)  902. 

*An  agreement  by  attorney  for  contingent  fee 
held  not  the  purchase  of  a  litJgious  right,  and  Is 
valid,^-SacoeaBlon  of  Uudry  (La.)  220, 

AUDIT. 

Of  claims  against  county,  see  "(JonntleB,''  |  8. 

AUTHORITY, 

Of  agent,  see  "Principal  and  Agent,"  I  2. 
Of  attorney,  see  "Attorney  and  nH<Mif  I  1. 
Of  broker,  see  "Brokers,"  i  1. 
Of  corporate  officers  or  agents,  see  "Corpora- 
tions'' I  6. 
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AWARD. 

See  "ArUtntlon  and  Award."  1 1. 

BAIL. 

Effect  of  allowanee  of  bail  on  right  to  _ 
cote  for  murder  in  first  dMree,  aet  "Onmlnal 
Law,"  16. 

Habeas  corpna  to  procure,  see  "Habeas  Gor- 
pua,"  8  2. 

PreUmmazy  examination  precedent  to  granting 
bail,  sea  "Criminal  Iaw/'  |  6. 

BAILMENT. 

Shnbenlement  or  larcenr  by  Iwilee,  see  "Em- 
bezxlement." 

Partieular  tpeciet  of  haUmmtt,  and  bailmenU 
incident  to  partictUor  ocoupationt. 

See_  "Carriers,"    H    2-7;  "Depositaries" 
"Pledges." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.'* 

I  1.  RIchta,  rem^dlea,  amd  dlaoluwce  of 
bamknipt. 

Where  J.  filed  a  Toluntai?  proceeding  in  bank- 
mptcjr  in  Georgia  In  1900,  and  a  creditor  re- 
sisted his  discharge,  and  the  conrt  refused  the 
same,  and  J.  moved  to  Florida  and  In  1903 
filed  an  application  in  bankrantcr  In  that  stete, 
and  Uie  creditor  was  notified  bnt  did  not  ap- 
pear, and  the  conrt  made  a  general  order  dfs- 
charging  J.,  in  an  action  to  enforce  the  debt 
against  J.  in  the  state  court,  the  discbarge  will 
be  applied  to  the  debt  due  when  not  within 
any  or  the  exceptions  of  Bankr.  Act  July  1, 
1898,  c.  541.  I  17,  80  Stat  660  [U.  8.  Oomp. 
St.  1901,  p.  S^].-Blnthenthal  t.  Jones  (Fla? 
r>33. 

BANKS  AND  BANKINQ. 

Bank  as  depositary,  see  "Depositaries." 
Bstablishment  of  trust  in  funds  deposited  In 

bank,  see  "Trusts,"  |  4. 
Indictment  for  receiving  deposits  in  insolvent 

bank,  see  "Indictment  and  Information,"  S  4. 
LiaUlity  of  bank  for  trespass  on  troperty  held 

as  security,  see  "MortgHies,"  |  8. 

{  1.   Fsnetlona  mmA  deallHCS* 

In  view  of  the  InatructiooB  of  a  holder  of  a 
draft  Bending  it  to  a  bank  for  collection,  the 
relation  of  creditor  and  debtor  or  general  deposi- 
tor held  not  to  arise. — Hutchinson  t.  National 
Bank  of  Conunercs  (Ala.)  143, 

BAR. 

Of  action  by  former  adjudlcatton,  see  "Judg- 
ment," 14. 

BASTARDS. 

Action  for  wrongful  death  of,  see  "Death,**  1 1. 

S  1.   niecitlmMT  In  gmmMtnX. 

It  Is  not  essential  to  the  validity  of  an  act  of 
legitimation  that  it  negative  the  existence  of  the 
various  causes  which  would  constitute  impedi- 
mmU  to  the  legttimation. — Davenport  v.  Daven- 
port (La.)  240. 

*Marriage  is  not  the  only  mode  of  legitimation. 
Legitimation  may  also  be  effected  by  notarial 
act. — Davenport  v.  Davenport  (La.)  240. 

An  act  held  one  of  legitimtition,  and  not  of 
mere  ac^DOwIedgment,  under  Civ.  Code  1900, 
art.  203.— Davenport  v.  Davenport  240. 


BAHERY- 

Saa  "AsMolt  and  Battwy." 

BAY0U8. 

See  "Navigable  Waters,"  f  L 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Bnlldii« 

and  Loan  Associations." 
Mutual  benefit  Insurance  aasodationB,  see  "Id- 

snrance,"  i  8. 

That  officers  of  a  branch  charitable  association 
in  good  faith  used  in  paying  presalns  ereditoie. 
indudlng  comjplalnant,  a  per  capita  tax  collected 
for  transmission  to  the  parent  a880<4ation,  and 
without  authority,  but  in  good  faitli,  executed  i 
mortgage  on  its  proper^  to  pay  m«asinx  cred- 
itors, including  complainant,  wlU  not  justifr 
the  appointment  of  a  receiver  under  Acts  IStiSk 
p.  8l£  No.  169,1  1. — Stendell  t.  Ixnucsbon- 
men's  FroteetiTtt  unioB  Benev.  Am'n  Vim.)  2S& 


BENEFITS. 

a  ground  of  esl 

BEQUESTS. 


Acceptance  of  as  ground  of  estoppel^  see  *^ 
toppel,"  I  2. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evideoce,"  |  S. 


See 'HSainlng.'* 


BETTING. 
BIAS. 


Of  juror,  see  *'Jury,*'  |  4. 

Of  witness,  see  "Witnesses,"  I  4, 

BIDS. 

For  municipal  contracts,  see  "Moaidpal  Cor* 
porations,"  |  8. 


BIGAMY. 


R 


'•an- 


equlaites  of  indictment  for.  in  genercl, 
dlctment  and  Information,^  |  3. 

*0a  a  trial  for  bigamy,  evidence  of  act*, 
declarations,  or  admissions  of  accused  In  rec-T 
nltion  of  the  alleged  first  wife  aa  his  legal  ^ifo, 
held  admlssible.-Caldwell  v.  State  (aSu)  4t& 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "Carriers,"  I  2. 

BILL  OF  PARTICULARS. 

See  "Pleading."  J  6. 
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BILLS  AND  NOTES. 

Acceptance  of,  as  accord  and  Mtftfocdon,  aee 

"Accord  and  SatlsfactioD." 
Amendmoit  of  pleading  in  action  to  cancel, 

see  "PleadinK/^ {  5. 
AppUcatioo  of  maxima  of  egultr  In  enit  to 

cancel  note,  see  "Equity^'  S  1. 
Collection  bj  bank,  see  ''Banks  and  Banking," 

Effect  of  failure  to  pa^  note  secured  by  mort- 
|age  on  rigbt  to  loreclose,  see  "Mortgages," 

Evidence  of  conditional  sale,  see  "Sales,"  }  8. 

Bxecntion  of  note  br  municipality,  see  "Munic- 
ipal Corporations/*  S  6. 

Harmless  error  in  action  on,  see  "Appeal  and 
Error,"  S  20. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances," 1 1. 

Marshaling  assets  for  payment  of,  see  "Uarsh- 
aline  Araets  and  BecurltieB." 

Negotiability  of  bills  of  lading,  aee  "Garriaia," 

i  2. 

Parol  or  extrinsic  evidence,  see  "Erldence," 
S  10. 

S^Y^  ^7  mortgage,  see  "Chattel  Mortgages," 

I  1.    Oonatrnetlon  and  operation. 

Where  a  sheriff,  being  a  collector  of  taxes, 
gave  a  check  signed  "Perkins,  T.  0.,"  the  letters 
C,"  evidently  meaning  tax  collector,  were 
notice  snflScient  to  place  payee  on  his  guard  in 
receiving  the  check. — State  t.  Jahraus  (La.) 
676^ 

I  X.    HecotiablUtr  and  transfer. 

*A  note  may  be  pledged  without  the  special 
indorsement  of  the  pledgor. — Clark  v.  Wfaitaker 
(La.)  580. 

The  maker  of  a  note  and  the  acceptor  of 
drafts  are  primarily  liable  and  the  transferee 
thereof  is  secondarily  liable  on  a  subsequent 
transfer,^ — Campbell  7.  J.  I.  Campbell  Co.  (La.) 
606. 

I  8.  Blskta  and  llablUtleB  on  IndovM- 
mant  or  transfer. 

Where  a  wife  sold  certain  property  to  her 
son  and  took  his  note,  and  the  hnaiHind  sold 
It  to  defendant,  and  he  had  the  proceeds  placed 
to  the  CTedit  of  the  firm  of  which  he  was  a 
member,  there  was  no  equity  which  could  Kiv«< 
rise  to  the  presumption  of  bad  faith  aKalnat 
the  holder.— Clark  v.  Whltaker  (La.)  680. 

A  bona  fide  purchaser  of  a  note  for  a  con- 
sideration  before  maturity  is  protected  at  least 
to  the  extent  of  the  amount  paid  by  him. — 
Clark  V.  Whitaker  (La.)  580. 

S  4.  Actions. 

A  plea  of  set-off  In  an  action  on  a  note  Jteld 
demurrable  on  the  grounds  speciSed. — ^Noble  t. 
Anniston  Nat.  Bank  (Aia.)  136. 

A  plea  of  set-off  arising  from  the  conversion  of 
property  in  an  action  on  a  note  held  not  de- 
murrable on  the  eronnds  specified^ — Noble  v. 
Anniston  Nat  Bank  (Ala.)  im. 

A  plea  in  an  action  on  a  note  setting  ap  a 
payment  by  mistake  as  a  set-off  held  demur- 
rable.—Noble  T.  Anniston  Nat.  Bank  (Ala.)  I'iQ. 

A  plea  in  an  action  on  a  note  setting  up  dam- 
ages as  a  set-off  held  demurtable^Noble  t. 
Anniston  Nat  Bank  (Ala.)  136. 

*A  plea  In  an  action  on  a  note  setting  mis- 
representations held  demurrable. — Noble  V.  An- 
niston NaL  Bank  (Ala.)  130. 

A  plea  in  an  action  on  a  note  setting  up  a 
failure  of  consideration  held  demurrable. — Noble 
T.  Anniston  Nat  Bank  (Ala.)  136. 


A  plea  In  an  action  on  a  note  setting  up  a 
want  of  consideration  held  demurraUe. — Noble 
V.  Anniston  Nat  Bank  (Ala.)  186. 

*Iu  a  suit  on  certain  notes,  there  was  no 
objection  to  embodying  in  one  coqnt  a 
claim  for  all  attorney's  fees  claimed  in  the 
suit— Bwtt  V.  Standard  Chemical  ft  Oil  Co. 
(Ala.)  756. 

The  evidence  being  conflicting  whether  a  note 
was  transferred  by  the  payee  to  plaintiff  in  pay- 
ment of  claims,  or  was  placed  by  the  payee  In 
a  bank  simply  as  coUatenl  for  plaintiff's  debts 
to  it,  -80  tnat  the  payee  waa  entitled  to  it  on 
payment  of  such  debts  from  other  sonrces,  hrid 
the  case  was  for  the  Jury. — ^Blledge  t.  Gray 
(Miss.)  2.  -  * 

BLOODHOUNDS. 

Relevancy  of  evidence  as  to  training  of  blood- 
lionnds,  see  "Criminal  Law,"  |  8. 

BOARD. 

State  medical  boardi^  mt  "Fhy^duu  and  Sur- 
geons." 

Of  health.  Me  'health,"  |  1. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,"  fi  3. 
Of  goods,  see  "SaW'  I  4. 
Of  lands  see  "Voidor  and  Purchaser,"  |  4. 

BONDS. 

Liabilities  of  undisclosed  principal  of  signer  of 

bond,  see  "Principal  ana  Agent,"  S  2. 
Sureties  on  l>onda,  see  "Principal  and  Surety." 

Bondt  for  performance  of  duiiea  of  tmtt  or 

offioe. 

See  "Jastlces  of  the  Peace,"  $  1;  "Notaries." 

Bondt  in  judicial  proceedingt. 
See  "Appeal  and  Error,"  H  6,  8;  "Attach- 
ment," H  2,  3;  "Detinue." 
Dissolution  of  injunction,  see  "Injunction,"  {  4. 

BOUNDARIES. 

Jurisdiction  of  appellate  courts  of  actions  in- 
volving, see  "Courts,"  S 

Of  counties,  see  "Counties,"  6  1. 

Presentation  of  questions  relating  to  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  |  4. 

Venue  of  iHrosecutions  for  offenses  committed  on 
boundaries  between  connties,  see  "Criminal 
Law,"  I  4. 

{  1 .   ETldenoo,  aeeertalmnent,  and  es* 
tabllsluaent. 

*Chancery  will  not  undertake  to  settle  con- 
fused bouiMarieB,  unless  smne  equity  is  super- 
induced by  the  act  of  tiie  parties  or  by  tliose 
through  whom  they  claim.— Hays  v.  Bouchelle 

(Alj.l  518. 

A  bill  to  establish  a  iMondary  held  to  state 
a  cause  of  action  within  the  jurisdiction  of 
equity.- Hays  v.  Bouchelle  (Aia.)  618. 

BREACH. 

Of  condition,  see  "Insurance  "  I  6. 

Of  contract,  see  "Contracts,'*  8S  3,  4;  "Vendor 

and  Purchaser,"  §  3. 
Of  covenant,  see  "Covenants,"  (  1. 
Of  warranty,  see  "Sales,"  H  5.  & 
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BRIDGES. 

Injurlea  to  servant  from  defectlTC  brldf«^  MO 

"Master  and  Servant,"  8  8. 

i  1.   Renlmtloii  and  wae  for  tnvoL 

Plalndff  as  a  citizen  and  resident  of  a  town 
and  parish  held  not  entitled  to  maintain  an 
action  to  compel  the  anthorities  to  inve<it  the 
snrplus  revennes  arising  from  the  operation 
of  a  toll  bridge,  and  use  the  interest  accniing 
therefrom  for  uie  maintenance  and  operation 
of  the  Btructure  as  a  fiee  Inidsflw— Laforeat  v. 
Town  of  Thibodanx  (La.)  D6& 


BRIEFS. 

of  error,  bm 

BROKERS. 


On  ^PMl  of  error,  see  **Orlmlnal  Law," 


See  "Principal  and  Agent." 
Licensea  to,  see  "TJcenses,"  |  1. 

i  1.  Entploymcut  and  avtborlty* 

*A  contract  giving  one  the  exclaslve  agency 
for  a  year  for  sale  of  real  estate,  being  with- 
out motaality,  held  revocable  before  aale.— 
Jayne  v.  Drake  (Miss.)  372. 


ipensatloa  and  lien. 

of  land  by  a  broker  Add  not  a  com- 


•A  sale  o: 

pliance  with  his  a'nthorlty,  wecluding  a  re- 
covery of  commlsBions. — CAwthwalte  t.  lisbns 
(Ala.)  853. 

i  3.   Aetifms  f<w  eoaspenaatlam. 

In  an  action  by  a  broker  for  comn:iifl8ion&  evi- 
dence held  not  to  sustain  Judnnent  for  [daintiff. 
— Macmurdo  v.  Maaon  (La.)  216. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

An  estimate  made  a  building  and  loan  as- 
sociation aa  to  the  time  when  the  stock  will 
mature  cannot  be  Md  to  be  a  cnaranty,  bot  la 
merely  the  expression  <Mf  an  opinion. — 'Bbersole 
V.  Southern  Building  &  Loan  Ass'n  (Ala.)  ISO. 

BURDEN  OF  PROOF. 

In  dril  actions,  see  "Evidence,"  I  & 

BURGLARY. 

Evidence  of  other  offense*,  see  "Criminal  Law,*' 
»9. 

Harmless  error  in   rulings  on  evidence,  aee 

"Criminal  Law,"  fi  44. 
Relevancy  of  evidence,  see  "Criminal  Law,"  $  8. 

§  1.   Offenses  and  reaponslbllltj  thero- 
for. 

*Where  defendant  entered  prosecutrix's  pantry 
with  intent  to  steal,  after  the  pantry  was  lock- 
ed, he  was  guilty  of  burglary,  though  he  had 
access  in  the  performance  of  bis  duties  as  a 
servant.— Pointer  v.  State  (Ala.)  929. 

Rev.  St.  I  854,  providing  that  whoever  enters 
a  dwelling  bouse  In  the  daytime  with  intent  to 
steal  shall  be  guilty  of  crime,  is  not  repealed  by 
Acts  1902.  p.  162,  No.  107,  S  8.  relating  to 
vagabondage. — State  v.  Curtia  (La.)  58. 

I  X.  Prosaoatlan  and  pnnlaliasent. 

*An  indictment  tor  burglary  Md  to.  suffi- 
ciently aver  corporate  character  of  prosecutor. 
-Peck  V.  State  (Ala.)  759. 

*It  la  sufficient  in  an  indictment  for  bur- 
glary to  lay  the  ownership  of  the  building 
broken  into  and  entered  in  the  person  in  the  pos- 
session and  occupancy  thereof. — Peck  v.  State 
(Ala.)  m 


*In.  a  prosecotion  for  bonlary  e^dence  that 
on  the  day  following  tbe  night  of  the  larceny 
defendant  carried  goods  similar  to  those  ataitn 
to  a  house  where  they  were  found,  and  ol  the 
relations  between  defoidant  and  die  woman  of 
the  house,  hel4  admisidUe.— P<dnter  State 
(Ala.)  9^. 

*An  indictment  for  burglary  held  demurrable 
as  not  showing  a  breaking  into  a  bolldtng  of  tbe 
kind  mentioned  In  the  atatnteu—DickinaoB  v. 
State  (Ala.)  02a 

*In  the  absence  of  a  plea  denying  tbe  exist- 
ence of  a  corporation  allied  to  be  the  owner  of 
a  railroad  car  bnrglarized,  no  proof  of  it» 
existence  was  required  under  Acts  IQCKMU.  p. 
2285.— Burrow  v.  SUte  (Ala.)  987. 

*In  a  prosecution  for  burglary  of  a.  foreign 
railroad  car,  the  ownership  of  the  car  heU 
properly  laid  in  the  railroad  that  was  usin; 
It  at  the  time  of  the  burglary. — Borrow  State 

(Ala.)  987. 

An  indictment  for  violation  of  Rev.  St.  §  8M 

groperly  charged  tiiat  def^dant  entered  tb» 
ouae   with   sndi  intent. — State    t.  Cnrtis 
(La.)  68. 

A  verdict  of  gnllty,  under  an  indictment  ciur- 
||1ng  the  entry  of  a  house  in  the  daytime  with 
intent  to  steal,  implies  that  tbe  facta  pnm^ 
show  the  intent  allied. — Stat*  t.  Corri* 
(La.)  6a 

CANCELLATION  OF  INSTRUMENTS, 

See  "Qniethv  Title";  "Reformation  of  Instn.- 
maits." 

Amendment  of  pleading,  see  "Pleading."  {  ."i. 
Application  of  maxims  of  equity,  see  "Bqnity.'* 

Presentation  in  lower  court  of  qnestiona  for 
review,  see  "Appeal  and  Bhror,*  |  4. 

Review  of  questions  of  fact,  see  "Appeal  and 
Error,"  {  16. 

Setting  aside  fraudulent  conveyances,  se^ 
"Fraadoleot  Conveyances,"  {  2. 

Setting  aside  Judicial  sale,  see  "Jndldal  Sale*." 

Chomnia  for  cancellation  or  retcUaion  of  par' 
ticular  inttrument$. 
Contracts  for  sale  of  goods,  see  "Sales,"  ff  3.  4. 
Contracte  in  general,  see  "Ontracts,"  f  S. 
Deed  of  railroad  right  of  way,  see  "Railroads." 


Inanranoe  policy,  see  "Insurance,"  |  4. 
Lease,  see  ^'Landlord  and  Tenant,"  I  1. 

S  I.   Rlcht  of  action  and  defenses. 

*A  deed  not  delivered  voluntarily  and  obtained 
by  deception  was  properly  set  aside. — ^%Tson  v. 
Bridges  (Fla.)  28. 

I  S.   Preeeedlnss  and  relief. 

*0n  a  bill  to  cancel  a  lease  f<v  fraud,  the 
frand  must  be  distinctly  alleged  and  dearly 

groved.-SmItb  v.  OoUina  (Ala.}  826;  Abel  v. 
ame  (Ala.)  826. 

*In  order  to  support  a  decree  reednding  or 
canceling  a  lease  for  fraud,  the  evidence  must 
create  more  than  a  mere  probability  of  tbe 
truth  of  the  diarge  ot  fraud.— Smith  t.  Oirilina 
(Ala.)  826;  Abel  T.  Same  (Ala.)  SSH. 


CARNAL  KNOWLEDGE 


See  "Rap&" 


CARRIERS. 


Harmless  error  In  action  for  dehth  of  passmger. 

see  "Appeal  and  Error,"  S  19. 
Harmless  error  In  action  for  ejection  of  paa- 

senger,  see  "Appeal  and  Brror,"  |  10l 
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OplnlMi  erldanea  In  aetioD  tor  death  of  paa- 

senger,  see  "BMdence,"  S  H- 
OpinToD  evidence  Id  action  to  recover  trana- 

p<nrtation  fomiataed,  see  "ETidence,"  i  11. 
B«G^ti<Mi  of  evidence  in  action  for  inJurieB  to 

passei^er,  see  "Trial,"  |  S. 
Bea  gestie  in  acdon  for  ejection  of  paaseoger, 

sea  "Evidence."  f  4. 

S  1*  Control  and  racnlatioa  of  eomnon 
oarrlera. 

*A  railroad  company  rendering  services  to 
one  corporation  so  aa  to  enable  It  to  serve  the 
public  and  withoat  sufficient  excwe  refusing  to 
render  similar  service  to  another  public  corpora- 
tion, held  guilty  of  an  unjust  discrimination. 
—State  V.  AUantic  Coast  Line  R.  Go.  (Fla.) 
705. 

S  S.  OarvUsa  of  sood-AUla  of  ladins, 
sUppuc  reaalpta,  and  speelal 
oontraots. 

Tha  transfer  of  a  bill  of  lading  fraudulently 
procured,  for  property  to  which  the  conirignor 
had  no  title,  held  not  to  vest  title  In  tiie  trons- 
feree  of  the  bill  as  aninst  the  owner.— Mer- 
chants* Nat.  Bank  t.  Bales  (Ala.)  B16. 

*A  contract  for  transportation  made  by  a 
railroad  company  is  subject  to  the  provisions 
of  the  Gonstitation  and  lam  existing  when 
the  contract  is  made. — Stata  t.  Atlantic  Coaat 
lilne  B.  Go.  (Fla.)  706. 

*RaiIroad  company  held  not  bound  by  a  bill  of 
lading  given  by  Its  agent  for  sugar  not  received 
or  delivered  for  transportation. — Henderson  v.' 
Louisville  &  N.  B.  Co.  (La.)  202;  In  re  Louis- 
ville &  N.  B.  Co.,  Id. 

•Acts  1868,  p.  193,  No.  iSO.  does  not  modify 
the  common-law  rule  that  railroad  company  is 
not  bound  by  a  bill  of  lading  ^ven  by  an  agent 
for  sugar  not  received  or  delivered  for  trana- 
portation. — Henderson  v.  liouisville  &  N.  B.  Co. 
(La.)  252;  In  re  Louisville  &  N.  R.  Co.,  Id. 

♦Acta  1868,  p.  103,  No.  150,  makes  such  bills 
of  lading  negoflable  aa  are  issued  in  accordance 
wlUi  its  proviaiona  for  property  actually  re- 
ceived for  storage,  transportation,  or  other  pur- 
poses.— Henderson  v.  Ix>nlsvUle  &  N.  B.  Co. 
<I^)  262;  In  re  Louisville  ft  N.  B.  Co.,  Id. 

I  8.    Transportation    and  dellTerr 

by  carrier. 

That  the  delivering  carrier  had  no  waybill  for 
freight  shipped  held  no  excuse  for  its  refusal  to 
deliver  to  the  owner  or  consignee  on  demand. — 
Bowdon  T.  Atlantic  Ooast  Line  By.  Co.  (Ala.) 
294. 

A  plea  by  a  carrier  sued  for  the  non^lolivery 
of  goods  held  bad  for  fblllng  to  contain  matter 
in  avoidance  of  Its  contract  and  for  failing  to 
show  an  attempt  by  notice  to  effect  a  delivery 
of  the  goods.— Broadwood  v.  Southern  Express 
Co.  (A&.)  769. 

1  4.  —  Oanler  as  warekonaeaaan. 

*A  carrier's  Habllity  does  not  end  on  the 
arrival  of  the  goods  at  destination  until  the 
owner  or  consignee  has  had  a  reasonable  time 
to  remove  them. — Bowdon  t.  Atlantic  Ooast 
Line  Ry.  Co.  (Ala.)  294. 

In  an  action  against  a  delivering  carrier  for 
goods  alleged  to  have  been  destroyed  by  fire, 
evidence  that  the  station  to  which  the  goods 
were  shipped  was  a  prepay  station,  and  that  It 
was  the  custom  of  defendant's  agent  tliere  to 
deliver  goods  without  production  of  the  bill  of 
lading,  held  admissible. — ^Bowdon  v.  Atlantic 
Coast  Line  Ry.  Co.  (Ala.)  294. 

In  an  action  against  a  carrier  for  the  loss 
of  a  manuscript,  held  pToi>er  to  permit  plain- 
tiff to  t^^tify  as  to  the  time  spent  in  its  prepara- 
tion and  what  he  considered  ft  worth.— Southern 
BxvEvsa  Oo,  T.  Owens  (Ala.)  752. 


*Wlien  tiie  proximate  cause  of  loss  of  goods 
was  the  negligence  of  the  Bh!pi>er  In  marking 
or  packing,  the  carrier  Is  not  responsible. — 
Broadwood  v.  Sontiiem  Bxpress  Co.  (Ala.)  769. 

Evidence  held  material  to  show  that  when 
goods  were  injured  defendant  bad  possession  of 
them  as  earner,  and  not  as  warehouaemao.— 
Lonlarille  &  N.  B.  Go.  v.  Dnnlap  (Ala.)  826. 

I  S.    —  limitation  of  llablUty. 

*A  carrier  cannot  limit  its  liability  for  negli- 
gence by  an  agreed  valuation  on  consideration 
of  reduced  charges,  when  the  agreed  valuation 
is  greatly  less  than  the  real  value  and  the  con- 
tents of  the  package  are  not  disclo8ed.r-Soath- 
em  Express  Go.  v.  Owens  (Ala.)  TtSSL 

*A  consignee  saing  a  carrier  for  nondelivery 
of  goods  held  entitled  to  recover  the  value  <n' 
the  goods,  notwithstanding  the  valuation  fixed 
by  the  shipper.— Broadwood  v.  Southern  Bxpress 

Co.  (Ala.)  769. 

*A  stipulation  in  a  contract  with  a  carrier 
for  the  transportation  of  goods  limiting  the- 
time  for  the  giving  of  notice  <^  loss  held  reason- 
able.—Broadwood  T.  Soutbetn  Express  Co. 
(Ala.)  760. 

*A  carrier  held  to  have  the  burden  of  showing 
that  the  cause  of  the  injury  to  a  ahipment  was 
(Hie  which  under  the  bill  of  lading  exempted  it 
from  Uabili^.— LonisvUle  &  N.  B.  Go.  v.  Don- 
lap  (Ala.)  820. 

A  mere  depredator  held  not  a  robber  within 
a  bill  of  lading  exempting  a  carrier  from  lia- 
bility for  injury  to  a  shipment  caused  by  "rob- 
beg."— Louisville  &  N.  R.  Co.  v.  Dunlap  (Ala.)- 

I  6.   —  Oonueotlnc  earriero. 

Where  the  destination  of  goods  shipped  was 
not  on  the  initial  carrier^  line,  ita  duly  might 
be  discharged  by  a  deliveiy  to  the  connecting' 
carrier  designated  in  the  bill  of  lading  or  in 
the  atMence  of  snch  designation,  to  a  carrier 
on  the  route  "in  the  nsual  and  customary  way.** 
— Houthem  Ry.  Go.  v.  Goldstein  Bma.  (Ala.) 
17a 

A  pleading  held  not  to  show  a  waiver  on  the 
part  of  a  carrier  of  a  stipulation  in  the  eon- 
tract  of  carriage  sa  to  notice  of  claim  of  dam- 
age.—Broadwood  V.  Southern  Express  Co. 
(Ala.)  769. 

I  T>  —  IMaeiiialnatlon  and  orerebarco. 

In  an  action  against  a  carrier  by  a  consignee 
to  recover  overcharges  on  freight,  certain  evi- 
dence as  to  efforts  to  collect  the  overchann* 
Aeld  admisHible. — Southwestern  Alabama  By. 
Co.  T.  W.  C.  Maddox  &  Son  (Ala.)  9. 

*An  action  against  a  carrier  for  excessive 
freight  charges  Iteld  one  in  the  nature  of  an 
action  for  money  had  and  received.— ^athwest- 
ern  Alabama  By.  Co.  t.  W.  C.  Maddox  ft  Son 

(Ala.)  0. 

The  payment  of  certain  overcharges  on 
freight  held  not  voluntary. — Southwestern  Ala- 
bama Ry.  Co.  V.  W.  C.  Maddox  ft  Son  (Ala.)  0. 

*A  railroad  company  held  bound  to  serve 
all  the  members  of  the  public  alike  who  ap- 
ply for  service  under  like  conditions. — State  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.)  529. 

*Where  a  railroad  company  deUvefs  between 
stations  on  Its  line  the  poles  and  wires  of  one 
telegraph  company,  it  may  be  compelled  by 
mandamus  to  perform  a  similar  service  for 
another  tel^raph  company.— State  v.  Atlantic 
Coast  Line  ft.  Co.  (ria.) 

*A  railroad  company  volantarily  transporting 
and  delivering  between  stations  employes  and 
freight  for  an  incorporated  public  telegr^h 
company,  and  refusing  similar  service  to  others, 
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without  n)fflc!«nt  excase,  held  KoUty  of  unjust 
discrimination. — State  v.  Atlantic  Coast  Line  R. 
Go.  (Fla.)  700. 

*Under  Ann.  Code  1882.  S  4291,  an  ezprau 
company  held  liable  in  actual  damacea  for  dla- 
crlmination  in  rates,  even  where  discrimination 
was  not  out  of  diatinct  puriHrae.— American  Bz- 
prees  Co.  V.  Crawley  (Miss.)  261. 

Under  Ann.  Code  1892,  ||  4291,  4287,  4288. 
an  express  company  discriminating  In  rates  out 
of  distinct  purpose  A«Id  liable  for  twice  the 
damages  sustained  br  the  par^  discriminated 
against — American  Dzpress  Oo.  T.  Crawley 
^iss.)  261. 

S  8>   Ounrlue  of  Utv  stoak. 

*Carrier  held  liable  for  value  of  hi»s  shipped 
to  other  parties  than  those  named  as  con- 
signees iu  bill  of  lading.— Southern  By.  Go.  v. 
Webb  (Ala.)  420. 

I  9.  Caniace  of  passencsrs. 

'Person  attempting  to  board  moving  train  at 
night  while  incumbered  with  a  handle  Aeltl  guilty 
of  negliffsnce. — Smith  Birmingham  I^.> 
liightft  Power  Go.  (Ala.)  SOT. 

In  action  for  death  of  person  attempting  to 
board  a  street  car,  instmction  aa  to  conductor's 
doty  to  look  out  for  decedent  held  not  error. — 
Smith  T.  Birmingham  By.,  Light  A  Power  Co. 
(Ala.)  807. 

In  action  tor  deatA  of  person  attempting  to 
board  street  car,  charge  Ignoring  presence  of 
the  flagman  and  train  dispatcher  on  car  held 
not  error  where  evidence  failed  to  show  that 
they  had  any  duties  to  perform  on  the  car  with 
reference  to  the  reception  or  discharge  of  passen- 
gers.— Smith  V.  BIrmlngluuii  By.,  Light  s  Pow- 
er Co.  (Ala.)  807. 

In  action  for  death  of  person  attempting  to 
board  street  car,  certain  evidence  held  not  rele- 
vant on  iBSue  whether  the  place  was  one  of  the 
street  car  company's  stopping  places. — Smith  v. 
Birmingham  Ry.,  Light  &  Power  Co.  (Ala.)  307. 

*In  action  for  death  of  person  In  attempting 
to  board  electric  car,  count  held  demurrable  as 
failing  to  show  relation  of  carrier  and  pnssen- 
gw. — Smith  V.  Birmingham  Ry.,  Light  &  Power 
Co.  (Ala.)  807, 

Under  evidence  In  action  for  death  of  persons 
attempting  to  board  street  otr,  instruction  that, 
if  deoedent  attempted  to  board  the  car  at  a 
place  where  the  cars  did  not  usually  or  fre- 
gnently  stop,  the  defendant  was  not  liable,  held 
not  error. — Smith  v.  Birmingham  By.,  Light  & 
Power  Co.  (Ala.)  307. 

*Street  car  -company  hdd  liable  for  death 
caused  by  sadden  starting  of  car  only  where  per- 
son was  attempting  to  board  at  regplar  stopping 
place. — Smith  v.  Birmingham  By.,  Xight  &  Pow- 
er Co.  (Ala.)  807. 

In  an  action  for  injuries  to  s  passenger  In  a 
collision  between  a  street  car  and  a  railroad 
train,  an  instruction  that  the  operatives  of  the 
car  are  not  bonnd  to  come  to  a  full  stop  bef<Mra 
crossing  the  track  unless  they  know  or  liad 
reasonable  cause  to  believe  a  train  was  ap- 
proaching held  properly  refused,  as  contraven- 
ing Code  1896,  S  344l,— Montgomery  St.  By.  Co. 
V.  Lewis  (Ala.)  736. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger in  collision  with  a  railroad  train,  an 
instruction  held  properly  refused  as  mislead- 
ing and  iguoring  the  duty  to  stop  imposed  on 
the  operaBves  of  the  street  car  by  Code  1896, 
I  8441.— Montgomery  St.  By.  Co.  v.  Lewis 
(Ala.)  786. 

In  an  action  for  injaries  to  a  street  car  pas- 
senger in  collision  with  a  rallrond  train  at  a 


crossing,  evidence  held  to  warrant  n  findioc 
that  the  operatives  of  the  street  car  were  gaiLtj 
of  a  willful  violation  of  Gode  1886.  I  844L- 
Montgomery  SL  By.  Go.  v.  Lewis  (iun.)  TS& 

*nnder  Code  1896,  |  3441,  a  complaint  ia 
an  action  for  Injuries  to  a  street  car  paaso^ 
in  a  collision  with  a  railroad  train  hM  not 
objectionable  as  an  insaffident  attempt  to  pt> 
ticularize  defendant's  negligenca. — ^Hontcomcfr 
St  By.  Go.  T.  Lewis  (Ala.)  TSO. 

*A  street  car  passenger  fceU  not  snilty  ot 

contributory  negligence  predadinx  a  recuyerj 
for  injuries  sustained  by  the  sudden  startiD! 
of  a  car. — Outcliff  v.  Birmingham  By.,  Light  & 
Power  Co.  (Ala.)  873. 

'Statement  of  duty  and  Ilabilltr  of  carria 
to  a  person  who  boards  a  train  oierel^  to 
necessary  assistance  to  a  passenger  u  takisf 
gamage. — Southern  Ry.  Oo.  v.  Pattemon  (Alu 

In  an  action  for  ejection  of  a  passenger,  i 
request  to  charge  held  properly  refused  ■« 
pretermitting  Inquiry  concerning  the  d^ree  cf 
force  employed  to  overcome  plaintiff's  renstasce 
and  as  assuming  facts  In  controversy.^ — Xa^ 
vine,  0.  &  St  L.  By.  v.  Moor«  (Ala.)  984. 

Grim.  Code  1896,  I  4345.  providiac  that  Ib 
prosecutions  for  assault,  etc.,  evident^  of  o> 
probrious  words,  etc.,  may  be  givNi  in  mitigati'-L 
or  justlScation,  held  inapplicable  to  an  act:  -c 
for  the  ejection  of  a  possmger.^ — Naahville.  C 
ft  St  L.  By.  v.  Moore  (AlaJ  984. 

In  an  action  for  the  ejectment  of  a.  passencir. 
a  request  to  charge,  under  Code  1896.  i  ^'7. 
that  the  conductor  of  a  train  may  eject  al! 
persons  who  use  obscene  or  abnsiTe  langoas- 
in  the  presence  and  hearing  of  pasaeneera.  A*  '-i 

Sroperlj  refiued  as  misleading. — NaanviUe,  C 
I  St  L.  By.  T.  Hoore  (Ala.)  ^4. 

*Under  Code  1896,  |  S467,  It  was  immaterial 
to  the  right  of  a  conductor  to  eject  a  passen^: 
for  use  of  obscene  and  improper  language  tta: 
the  passenger's  conduct  was  in  tact  oflensave  to 
other  passengers. — Nashville,  G.  &  8t^  li  By. 
V.  Moore  (Ala.)  984> 

*The  failure  of  a  sleeping  car  company  to 
fulfill  its  contract  with  a  passenger  for  roa- 
tinuons  passage  held  not  the  proximate  cause  of 
injuries  to  tlie  passenger. — Pullman  Co.  v.  Stem 
(Miss.)  863. 

*The  testimony  of  a  passenger  Injured  fo  t 
railroad  accident  held  to  show  a  defect,  and  tt 
require  the  railroad  to  explain  the  accidrai 
in  order  to  escape  liability. — ^Brown  t>  Xaxoo 
&  M.  V.  B.  Oo.  (Miss.)  88S. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE. 

See  "Animals." 

CAUSE  OF  ACTION. 

Set  "AcUon.- 

CEMETERIES. 

Jurisdiction  of  equity  of  remedy  tor  breach  if 

covenant  to  use 
poses,  see  "Equi 

CERTIFICATE. 

Of  acknowledgment  of  writttn  inttnunant,  see 
"Acknowledgment,"  f  1* 


covenant  to  use  property  for  cemeterr  pu?* 
ity."  1 1. 


•Point  MUMtetndL  aylUtai. 
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Of  p^onnance  of  work  under  municipal  con- 
tract, see  "Mnnidpal  Gorporationt,"  f  3. 

To  practice  iwyirfai*.  Me  "Phjrfdans  and 
Sitrgeons." 

CERTIORARI. 

In  criminal  proaeeatloii^  see  *XMmiBal  Law/' 

18  21,  40. 

IteceptioD  of  evidence  in  absence  of  accused  as 
firoand  for,  see  "Criminal  Tjaw,"  |  21. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  §  4. 

StTurity  for  costs  on  appeal,  see  "Am»eal  and 
Error,"  I  6. 

S  1.   Kature  and  groundi. 

Certiorari  is  the  proper  remedr  to  review  a 
final  judgment  against  a  gamiwee  confirming 
a  void  judgment  nisi. — Ex  parte  National  Lum- 
ber Mfg.  Co.  (Ala.)  10. 

Certiorari  Held  the  prt^r  remedy  for  attack- 
ing aa  void  on  its  face  the  order  of  the  com- 
mmioner's  court,  a  court  of  limited  jurisdiction, 
establishing  a  stock-law  district  under  Acts 
1804-06,  p.  749.— Mayfield  v.  Court  of  County 
Com'ra  of  Tuscaloosa  Countj  (Ala.)  032. 

CESSPOOL. 

Adoption  of  cesspools  as  part  of  municipal 
system  of  sanitation,  see  "Municipal  Cor- 
Dorations."  4  4. 

Judicial  notice  of  oidinances  relatinc  to,  see 
"BvidenoB,"  {1. 

CHALLENGE. 

To  jnror,  see  "Jury,"  |  4. 

CHAMPERTY  AND  MAINTENANCE. 

Contract  for  contingent  fee  for  attorney,  see 

"Attorney  and  Client,"  §  3. 
Deed  of  land  in  adverse  possession  of  another 

|8^co]or  of  title,  see  ''Adverse  Poasearion," 

*A  sale  of  perftnalty  by  one  claiming  title 
to  it  held  void  as  against  one  at  the  time  hold- 
ing it  adversely.— Posey  v.  Gamble  (AlaJ  416. 


CHANCERY. 


See  "Bqaity." 


CHANGE  OF  VENUE. 

Of  criminal  proseentlons,  see  "Crlmlna]  Law," 
I  4. 

CHARACTER. 

Evidence  in  prosecution  for  homicide  of  char- 
acter of  parties,  see  "Homicide."  H  5,  9. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  0. 

Of  prosecutrix  in  seduction,  see  "SeductiOD," 

Of  witoees,  see  "Witnesses,"  |  4. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  §§  6-12. 
To  jary,  la  criminal  prosecutions,  nee  "Crim- 
inal Uw."  H  24-31. 


CHARITIES. 

Charl$aUe  anodatlim,  see  "Benefidal  Anocia- 
tionsT" 

I  !•  ConatrmotlMi.  admlidBtratloB,  mmA 
enforeement. 
•The  oy  ores  doctrine  in  the  administration  of 
trusts  Aeta  not  recognixed  in  Alabama. — Unl- 
versalist  Convention  of  Alabama  t.  Uay  (Ala.) 
515. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

Conversion  of  mortoaged  goods,  see  ''Trover 
and  Conversion,"  §  2. 

Declarations  as  evidence  of  ownersUp  of  mort- 
gaged property,  see  "Evidence." 

In  fraud  of  creditors,  see  "Frapdnlent  Con- 
veyances," S  1- 

Materiality  of  evidence  in  action  for  possessior 
of  mortgaged  property,  see  "Evidence,"  i  4. 

Opinion  evidence  in  action  for  conversion  of 
mortgaged  proi>erty,  see  "Evidence,"  8  11. 

Waiver  of  conversion  of  mortgaged  chattels 
by  action  on  contract,  see  "Action,"  |  2. 

8  1.  BaqulsitM  amd  Tidldltr. 

The  fact  that  notes  to  secure  which  a  chat- 
tel mortgage  was  given  do  not  bear  the  name 
of  the  mortgagor's  wife,  as  recited  in  the  mort- 
gage. Acid  not  to  impair  the  mortgage  as  se- 
carity  for  the  notes  as  obligations  of  the 
mortgagor. — ^Baker  r.  Hutchinson  (Ala.)  800. 

*The  rale  excluding  parol  evidence  does  not 
apply  to  the  introduction  of  evidence  that  an 
instrument  on  its  face  a  bill  of  sale  is  In  fact 
a  mortgage. — Smith  v.  Hope  (Fla.)  69. 

8  2.  Oonstraotion  and  operation. 

Warehouse  receipts  for  cotton,  Inued  to  n 
chattel  mortgagor  of  the  crop,  and  the  regis- 
tration of  the  mortgafce,  held  to  charge  a  pur- 
chaser of  the  cotton  with  notice  that  It  was  sub- 
ject to  the  mortgage  lien.— D.  P.  Haynes  & 
Bro.  V.  W.  C.  Gray  4  Co.  (Ala.)  616. 

8  3.    RiEhts  and  UablUtlaa  of  partUa. 

In  an  action  by  a  chattel  mortgagee  to  recover 
for  the  converuon  of  a  part  of  a  mortgaged 
cotton  crop,  the  harden  was  on  plaintiff  to  show 
that  the  cotton  waa  ralaed  by  the  mortgagor. — 
D.  P.  Haynes  &  Bro.  v.  W.  O.  Qray  ft  Co. 
(Ala.)  615. 

*A  purchaser  of  a  portion  of  a  mortgaged 
cotton  crop  with  notice  of  the  Hen  held  liable  to 
the  mortgagee  in  an  action  on  the  case.— D.  P. 
Haynes  ft  Bro.  v.  W.  a  Gray  ft  Co.  (Ala.)  615. 

The  complaint,  in  an  action  by  a  mortgagee 
for  conversion  of  the  mortgaged  chattels,  held 
to  snfltdently  show  their  wrongful  taking  and 
conversion.— Baker  v.  Hntdiinson  (Ala.)  800. 

*The  complaint  by  a  mortgagee  for  conver- 
sion of  the  mortgnged  chattels  held  to  suffi- 
ciently plead  plaintiflTs  lien.— Baker  v.  Hutchin- 
son (Ala.)  809. 

A  plea  in  an  action  by  a  mortgagee  for 
conversion  of  the  mortgaged  chattels  held  bad 
in  not  showing  they  had  been  released  from 
the  mortgage.— Baker  v.  Hutchinson  (Ala.)  809. 

*Plalntiff  in  an  action  by  a  mortgagee  for 
conversion  of  the  mortgaged  chattels  held  au- 
thorized to  introduce  in  evidence  the  mortgage 
and  secured  notes. — ^Baker  v.  Hutchinson  (Ala.) 
800. 

Evidence  in  an  action  by  the  mortgagee  of  a 
crop  for  its  conversion  held  sufiQcient  to  show 
the  land  on  which  it  was  grown  wns  owned 
by  the  mortgagor. — Baker  r.  Hutchinson  (Ala.) 
809. 
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A  plea  In  an  action  hy  a  mortgagee  for  con- 
version of  the  mortgaged  chattels  held  bad  In 
not  diowing  that  tne  mortgage  under  which 
they  were  taken  was  superior  to  that  of  plain- 
Uff.— Baker  t.  Hatchlnwrn  (Ala.)  809. 

I  4.  BlKlitfl  mmA  Mmadles  of  evedltovs* 

'Retention  of  possesaion  bj  mortgagor,  or 
proTisioD  in  mortgage  aathorlzing  Che  same, 
held  not  to  iDTalidate  the  Instniment  againet 
the  mortgagoi'i  ezistUig  or  snbaiqnent  cremtors. 
— «ike      Ryan  (AlaJ  «S&. 

*Unless  a  mortgage  Is  purposely  withheld  from 
record  for  the  purpose  of  concealment,  and  to 
give  the  mortgagor  a  false  credit,  the  only 
effect  of  it  is  to  postpone  it  to  after-aognited 
liene^Rike  v.  Byan  (Ala.)  959. 

Where  a  chattel  mortgage  was  execQted  and 
properly  delivered  to  the  mortgagee,  as  pro- 
vided by  Rev.  St  1892,  f  1963,  a  valid  lien  was 
thereby  created. — Mercantile  Blzch.  Bank  v. 
Taylor  (Fla.)  22. 


See  "Fraad." 


CHEAT. 


CHECKS. 

See  "Bills  and  Notea." 

CHILDREN. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward";  "Infants";  "Parent  and  Child." 

Applicability  of  instructions  to  pleadings  and 
evidence  in  action  for  death  of  child,  see 
•Trial,"  8  9. 

Contributory  negligence  on  part  of  children,  see 
"Negligence,"  J  3. 

Injuries  to,  caused  by  operation  of  street  rail- 
roads, see  "Street  RaflioadB,"  S  !• 

Province  of  oonrt  and  jury  as  to  weimt  to 
be  given  to  testimony  of,  see  "Grlminal  Xaw," 
S  24. 

Bequests  for  instructions  in  action  for  death 
of  child,  see  "Trial,"  9  10. 

CHURCH. 

See  "RellgioiiB  Societies." 

CITIES. 

See  "Municipal  Gorporationa.** 

CITIZENS. 

E^l^  ^protection  of  laws,  see  "Constitutional 

Privileges  and  Immunities,  see  "Constitutional 
Law,^  i  6. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  ffi  3,  6.  6. 

CLAIMS. 

Against  county,  see  "Oonnties,"  {  8. 

Against  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditore,"  |  1. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  I  2. 

Against  property  in  hands  of  receiver,  see  "Re- 
ceivers," 8  3. 

To  property  levied  on,  see  "Bxecntlon,**  |  2. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  |  B. 


CLERKS  OF  COURTS. 


Tranamfsaton 
ranufl^  see  * 


of  record  on  chance  of 
Law,"  I  4. 


*P»lBt  wBBotetod.  Saa  ayllaVva. 


CLOUD  ON  TITLE 

See  rQnladnt  Title." 

COLLATERAL  ATTACK. 

On  Judicial  sale,  see  "Judicial  Sales;.** 

COLLATERAL  SECURITY. 

See  'TPledgee." 

COLLATERAL  UNDERTAKING. 

See  "Quaranty." 

COLLECTION. 

By  bank,  see  "Banks  and  Banking**  |  3. 
Of  taxes,  see  "TaxaUon,"  |  3. 

COLLISION. 

Liability  of  vessel  owners  for  Demnnal  Injurks 
caused  by  collision  with  draw,  see  "Ship- 
ping," {  1. 

Of  street  car  with  other  vehicle,  see  "Street 
RaUroads,"  i  L 

COLOR  OF  TITLE. 

To  snataln  adverse  posBeadwt,  sea  ** Advene 
PoasesHion." 

COMMERCL 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^ 

Clcensing  persons  enmged  in  Interrtafee  ctMit- 
merce,  see  "Licensev'  I  !• 

8  1.  BnUeets  of  TOMlatloa. 

*Code  1^,  8  5087,  in  so  far  as  it  attempts  to 
prohibit  residents  of  other  states  from  soliciting 
orders  for  spirituous  liquors  toribe  transported  in- 
to the  state,  held  violative  of  the  commerce 
clause  of  the  federal  Constitution. — Hoog  v. 
State  (Ala.)  166. 

*Act  Congress,  Aug,  8.  1890.  c  728.  28  Stat 
313  [U.  S.  Camp.  St.  1901,  p.  3177],  providing 
that  intoxicating  liquors  on  arrival  in  any  state 
shall  be  subject  to  state  laws,  held  inapplicable 
to  liquors  ^nsported  into  a  state  until  the 
transportation  is  completed. — Moog  v.  Stats 
(AlaO  166. 

COMMERCIAL  PAPER. 

See  "BUto  and  Notes." 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  PersDna,"  |  L. 
To  take  testimony,  see  "Denositiomi.** 

COMMISSIONERS. 

Jury  commiasionttn^  see  "Jnry,"  H  2,  8;  "Lar- 
ceny."  |  2. 

COMMISSIONERS'  COURTS. 

See  "Courts,"  |  1. 
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Of  broker,  k*  "Broken,"  H  2.  8. 

COMMITMENT. 

Criminal  Law, 


1059 


On  diam  of  crime,  aee  *H3rimina]  Law***  I  6. 
On  conviction  of  crime,  aee  ""  '  *   '  ' 


I  ST. 

COMMON  CARRIERS. 

Sea  "Carrlexa." 

COMMON  COUNTS. 

Sea  "AtmmvAU  Action  of." 

COMMUNITY  PROPERTY. 

Sea  "Hniband  and  Wife,"  I  & 

COMPARATIVE  NEGUGENCET 

Sae  "Nesliicenoe,'*  |  8. 

COMPENSATION. 

For  property  taken  for  pabUc  ose,  aee  "Bml- 
nent  JJomain," 


i  2. 


and  Client."  |  3. 


Of  attorney.  Bee  "Attorney  and 
Of  broker,  aee  "Brokero,"  H  2,  3. 


COMPETENCY, 

Of  eridence  in  dvil  actions,  aee  "Evidence," 

O?  evidence  in  criminal  proBecuti<m,  see  "Crim- 
inal Law."  S  10. 
Of  grand  juror,  see  "  Grand  Jury." 
Of  joror,  aee  "Jory,"  |  4. 
Of  witnoBsea  in  general,  aea  "Witneaaea^**  I  2. 


n.  aee  ''Criminal  law," 
9;  "Indictment  and  Information.'' 


COMPLAINT. 

In  criminal  proaecntioi 
9;  "Indictment  and 
In  pleading,  "Pleading. 

COMPROMISE  AND  SETTLEMENT. 

Sea  "Accord  and  Satisfaction";  "Payment"; 
'^leaae." 

COMPUTATION. 

Of  Interest,  see  "Interest,"  {  1. 
Of  period  of  limitation,  see  "Umltation  of  Ac- 
tions," S  1. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weapons" 

CONCEALMENT. 

EffMt  on  limitations  In  equity,  see  "Equity." 
I  2. 

CONCLUSION. 

Of  witneiB,  aee  "Evidence,"  |  IL 

CONCURRENT  JURISDICTION. 

Of  ooarta,  aee  "Courts,"  {  6. 


CONDEMNATION. 


Taking  property  for  pnblle        aat  "Bhnlnent 
Domain." 


See 


CONDITIONAL  SALES. 

'Sales,"  I  a 

CONDITIONS. 


In  contract*  and  ooftpayafiosi; 
See  "Deeda,"  |  2. 

Inanranca  polldei,  aaa  "Inanranoa,"  H  fl. 

i'recedent  io  actions  or  other  prooaedmg*. 
On  guaranty,  see  "Guaranty,"  |  2. 
Redemption,  see  "Mortgages,"  {  7. 
To  recover  goods  sold,  aee  "Sales,"  |  8. 
To  eet  aatde  judicial  sale,  aee  "Jadldal  Salee." 
To  subject  atock  anbacrlptions  to  payment  of 
corporate  debts,  see  "Corporatlona,"  |  4. 

CONFESSION. 

AdmissibUity  in  eridanee,  aee  "Criminal  Law," 
I  IB. 

CONFIDENTIAL  RELATIONS. 

DIscloBuro  of  commnnicationa,  see  "Witneaws," 

ol  parties  to  contract  or  oottvayaiKNh  aae 
"Fxandidait  Conveyance^"  f  1. 

CONFIRMATION. 

Of  sale  of  property  of  Insane  pereon,  aea  "In- 
sane Persons,"  i  2. 
Of  sale  on  execution,  see  "Etxecntlon,"  |  S. 
Of  tax  title,  see  "Taxation,"  |  B. 

CONFUSION  OF  GOODS.  . 

Of  landlord  and  tenant,  effect  on  tandloid'B 
lien,  see  "Landlord  and  Tnant,"  i  4. 

CONNECTING  CARRIERS. 

See  "Carriers,"  |  6. 

CONSIDERATION. 

Necessity  of  consideratloo  In  deed  to  prevent 

resulting  trust,  see  "Trusts,"  S  1. 
Of  contract  in  general,  see  "Contracts,"  H  1,  S. 

Of  particular  oIotCM  Of  eontractg. 
See  "Bills  and  Notes,"  {  4;  "Fraudulent  Gm- 

veyances,"  S  1;  "Mortgages,"  fS  1,  6. 
Lease,  see  "Landlord  and  Tenant,"  |  1. 
Limitation  of  liability  of  carrier,  aee  "Car- 

riera,"  8  5. 

Sale^of  realty,  see  "Vendor  and  Purdiaser," 
Waiver  of  appeal,  see  "Appeal  and  Error,"  |  8. 

CONSOLIDATION. 

Of  ralkoads,  see  "Ballroads,"  |  8. 

CONSPIRACY. 

Evidence  of  acta  and  declarations  of  eonsplr- 

Btors,  see  "Criminal  Law,"  {  13. 
Instructiona  in  general,  see  "Criminal  Law," 

S  81. 

Sufficiency  of  evidence,  see  "Criminal  Iaw," 

§  17. 
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CONSTABLES. 

S«e  **8heriffiB  and  OomtablM." 

CONSTITUTIONAL  LAW. 

IMerminatloii  of  conntitutionBlitj  of  repealed 
statute,  see  "Action,"  $  1. 

Blfect  of  coQcesBion  of  counsel  as  to  irregular- 
ity in  paasage  of  law  on  determination  as 
to  constitutionality,  see  "Stipulations." 

Judicial  notice  of  repeal  of  statute  by  Constitn- 
tion,  see  "Evidence,"  |  1. 

Bestraining  election  in  Tlolation  of  Gonstltn- 
tion,  see  "Injunetioa,"  S  SL 

Provitiona  relating  io  particular  tuhjectt. 

See  "Appeal  and  Error,"  §  24 ;  "Counties."  %  1 ; 
"Courts,"  S  3;  "Eininpiit  Domain,"  ${  1,  4; 
"Executors  and  Adniinintrators,"  {  4;  "Ex- 
emptions," S  1;  "Habeas  Corpus,"  S  2; 
"Ilealth."  S  1:  "Homestead,"  S8  1,  2;  "In- 
toxicating Liquors,"  S  2;  "Judpes."  S  1: 
"Jury,"  8  1;  "Licenses,"  §  1:  "Municipal 
Corporations,"  S  3;  "Pleading,"  |  1;  "Time." 

Appellate  jurisdiction  in  criminal  prosecutions, 
see  "Criminal  Law,"  |  38. 

Assessments  for  public  improvements,  aee 
"Municipal  Corporations,"  8  8. 

Enactment  and  validity  of  statutes,  tee  "Stat- 
utes," 8  1. 

Special  or  local  laws,  see  "Statutes,"  |  2. 
Subjects  and  titles  of  statutes,  see  "Statutes,** 

8  3. 

Rightt  of  peraom  accuwed  or  conrtcted  of  crime. 

Necessity  of  indictment  or  presentmeut  in  crim- 
inal prosecution,  see  *'lndictment  and  In- 
formation," 8  1. 

I  1.  Oonstniotioik,  operation,  ud  en- 
forosmemt  of  ooiutltiitloiiAl  pro- 
Tlslons. 

To  hold  that  the  Legislature  intended  the  word 
"taking,"  as  used  in  Act  ISJKJ,  p.  142,  No.  96, 
to  iqean  an  unlan'ful  appropriation  of  lands, 
thereby  enabling  corporations  to  acquire  title  by 
the  short  prescription  of  two  years,  would  be 
tantamount  to  declaring  the  act  unconstitutional. 
— Amet  V.  Texas  &  P.  Ry.  Co.  (li.)  721; 
In  re  Amet,  Id. 

I  S.   Police  power  in  (eBeral. 

Inferential  and  consequential  damage  to  pri- 
vate property  arising  out  of  health  laws  does  not 
violate  the  federal  Constitution, — Logan  v. 
Chllds  (ria.)  107. 

I  3.    Personal,  eivll,  and  political  rights, 

Cr.  Code  180G,  3  47G2,  making  it  an  offense  to 
knowingly  sell  a  horse  having  the  disease  of 
choking,  having  for  its  purpose  the  prevention 
of  fraud,  heU  a  proper  exetdse  of  the  police 
power. — Wester  v.  State  (Ala.)  989. 

*The  sixth  amendment  to  the  federal  Consti- 
tuion  haa  reference  only  to  powers  exercised 
by  the  government  of  the  United  States, — 
Pittraan  v.  State  (Fla.)  385. 

§  4.   Obllcatlon  of  ooutracts. 

Gen.  Acts  1000-01,  p.  104,  amending  Code 
1890,  8  2030,  relating  to  usury,  when  applied 
to  a  usurious  mortgage  executed  prior  to  its 
adoption,  held  not  in  conflict  with  Const.  1901, 
8  on.  prohibiting  the  impairment  of  the  oblifl»- 
tion  of  contracts. — Barclift  v.  Fields  (Ala.)  84. 

I  6.    PrlvHeges  or  ImmmnitleB,  and  olau 

legislation. 
•Laws  18i>9,  p.  119.  c  4730,  providing  that  a 
homestead  shall  descend  to  the  widow  of  the 
owner  thereof  and  shall  not  be  subject  to  de- 
vise, is  not  a  violation  of  the  14tti  amendment 
of  the  Constitution  of  the  United  States. — Sax- 
on T.  Rawls  (Fla.)  594. 


V  6.  E«nal  proteotioa  of  Ini 

Bules  and  regulations  by  railroa'd  commlai4on- 
ers  are  by  law  deemed  prima  fade  reasonable 
and  just,  and  their  enforcement  will  not  de- 
turive  the  railroad  company  of  equal  protectioa 
of  the  laws.— State  t.  A^utlc  Goaat  lAm  B. 
Go.  (Fla.)  705. 

I  7.  l>no  prooear  of  Imw. 

*The  assessment  of  a  portion  or  all  of  the 
cost  of  a  street  improvement  against  lands  abnt- 
ting  or  In  the  immediate  vicinitT  of  the  im- 
provement held  not  a  violation  of  Fed.  Con^t. 
14th  Amendment. — Harton  v.  Town  of  Avon- 
dale  (Ala.)  934. 

*Rules  and  regulations  made  by  the  raiIro.i<i 
commissioners  are  by  law  deemml  prima  faH'' 
reasonable  and  Just,  and  enforcement  of  suoL 
rule  against  a  railroad  company  will  not  b^ 
a  taking  of  imipert?  without  one  prooees  of 
law.— State  v.  Atlantic  Coast  Line  B.  Co. 
(Fla.)  705. 

Acts  1904,  p.  58,  c.  76,  imposing  a  privilege 
tax  on  certain  money  lenders,  held  invalid  as  de- 

g^^^i'l-''^  of  property  without  due  process  of 
LW.— Hyland  r.  Sharp  (Mibs.;  264. 

CONSTRUCTIVE  POSSESSION. 

See  "AdTerae  Possessions,"  i  2. 

CONTEMPT. 

Conduct  of  witness  in  criminal  prosecution  oon- 
stituting,  see  "Criminal  Law,"  8  20. 

Enactment  ot  atatotes  relating  to.  see  "Stat- 
utesi"  i  1. 

I  1.    Aote  or  oondvot  oonstitatisB  oon- 
tempt  of  eonrt. 

*Where  a  case  haa  been  finallr  decided,  and  a 
person  representing  the  defendant;  in  satisfy- 
ing the  judgment,  writes  to  counsel  for  plain- 
tiff a  letter  intemperately  criticising  tJie  judg- 
ment, such  criticism  cannot  be  made  the  basis 
of  a  proceeding  for  contempt. — ^Fellman  v.  Mer- 
cantile Fire  ts  Bfarine  Ins.  Co.  (La.)  48 ;  In  ic 
Cooke,  Id. 

I  S.  Power  to  vvMlak  and  jyoeodinKS 

tlwrefor. 

Where  the  judge  has  no  personal  knowledge 
of  the  matter  imputed  as  contempt,  he  can 
panish  only  after  liearing  on  rule  to  Aow 
canee. — Fellman  v.  Mercantile  Fire  tt  Uarine 
Ins.  Oo.  (La.)  58;  In  re  GooAn,  Id. 

CONTEST. 

Of  wiU,  see  "Willa,*'  1  S. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 
«  1R. 

Review  of  rulings  relating  to,  see  "Appeal  and 
Error,**  |  15. 

CONTRACTS. 

Admissions  as  evidence  of,  see  "Evidenee,**  %  6. 

Agreements  within  statute  of  tnum,  see 
vFrauds,  Statute  of." 

Cancellation,  see  "Cancellation  of  Instrumoit^" 

Creation  of  co-tenancy  by,  see  "Tenancy  in 
Common,"  §  1. 

Damages  for  breach,  see  "Damages,**  8f  2,  5l 

Form  of  action,  whether  on  contract  or  in 
tort,  see  "Action,"  8  2. 

Harmless  error  in  action  for  breach,  see  "Ap- 
peal and  Error,"  |  20. 
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Impairinx  obligation,  see  "Coostltutional  Law," 
S  4. 

Operation  and  effect  of  champertj,  see  "Oham- 

perty  and  Maintenance." 
Parol  or  extrinsic  evidence,  see  "BTldence, 

i  10. 

BeforinatioD,  see  "Reformation  of  Inatru- 
meats."  .  _ 

BcIcRse  of  contract  debt,  see  "Release,"  I  1. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  ox  creditors, 
see  "Subrogation." 

Contracta  of  particular  claaaes  of.peraonn. 
See  "Carriers,"  %  2;  "Corporations,"  |  6;  "In- 
fants," S  2;  "Blaster  and  Servant";  "Munic- 
ipal  Corporations,"   |  8;    "Prtndpal  and 

Agent,"  8^2. 

Contractt  relating  to  porficwJar  aubjeott. 

See  "Etepositaries";  "Interest";  "Party 
Walls." 

Ground  for  mechanics'  liens,  see  "Mechanics' 
IJens,"  I  1. 

Hiring  of  convicts,  see  "Convicts." 

Malting  bequest  or  devise,  see  "Wills,"  1 1. 

Traffic  contracts  between  railroads,  see  "Rail- 
roads," i  3. 

Transportation  of  goods,  see  "Carriers,"  $  2. 

Particular  clattct  of  expreat  contractt. 

See  "Bills  and  Notes":  "Covennnts";  "Guar- 
anty"; "Insurance";  "Partnership";'"Sales." 

Act  of  legitimation,  spe  "Bastards,"  f  1. 

Affency,  see  "Principnl  and  Agent." 

Bills  of  lading,  see  "Carriers,"  S  2. 

Employment,  see  "Master  and  Servant" 

Leases,  see  "Landlord  and  Tenant." 

Marriage  settlements,  see  "Husband  and  Wife," 
J  2. 

Mutual  benefit  insurance,  see  "InBiirance,"  J  8. 
Party  wall  agreements,  see  "Party  Walls." 
Sale  of  realty,  see  "Vendor  and  Purchaser." 
Stipulations  in  actions,  see  "Stipulations." 
Suretyship,  see  "Principal  and  Surety." 

Particvlar  dattet  of  implied  oon<raot«. 
See  "Assumpsit,  Action  of." 

Particular  modet  of  discharging  contracts. 
See  "Acoortf  and  Satisfacdoo" ;  "Payment"; 
"Releossw" 

i  1.   BMinlidtos  uid  TftUdltT- 

•Contract  Aeld  void  as  an  unreasonable  re- 
straint of  trade. — Webb  Press  Co.  v.  Bierce 
(U.)  203. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  of 
Okl.  S8  810-821,  a  contract  whereby  a  party 
contracted  not  to  engage  in  business  in  a 
particular  place  for  pecuniary  consideration 
given  by  one  proposing  to  enter  into  business 
in  such  place  is  void. — Webb  Press  Co.  v.  Bierce 
(Iji.)  203. 

{  2.  GoAStraetloa  and  operation. 

An  agreement  tliat  one  named  should  not  lie 
liable  for  the  expense  of  a  certain  proceeding 
held  not  to  sustain  a  claim  against  the  maker's 
estate  by  those  employed  In  another  proceeding 
by  the  person  named. — Eli-od  v.  EIrod  (Ala.) 
200. 

'Where  a  seller  agreed  to  file  a  bond  with  a 
bank  to  perform  the  contract  of  sale  without 
any  time  be'iDg  fixed,  it  was  bound  to  file 
such  bond  within  a  reasonable  time. — Elqnitable 
Mfg.  Co.  V.  Howard  (Ala.)  628. 

A  bond  executed  by  tho  seller  of  certain 
goods  held  not  filed  within  a  reasonable  time 
as  i-eqnired  by  the  contract  of  sale.— S)qnitable 
Uf^  Oo.  V.  Howard  (Ala.)  628. 


*A  contract  for  the  repair  of  a  dwelling  con- 
strued, and  held  to  authorise  the  owner  to  ter- 
minate' it  on  specified  conditions. — Davis  v. 
State  (Ala.)  681. 

♦Where  the  parties  to  a  contract  of  employ- 
ment deal  with  it  as  a  divisible  one  held,  that 
such  construction,  doing  no  violence  to  its 
terms,  will  be  sanctioned  by  the  court. — Powell 
v.  Russell  (Miss.)  &. 

i  3.   Besoisalon  nnd  abandonment. 

'Neither  inadequacy  of  consideration,  mistake 
in  law,  or  partial  uiilare  of  consideration,  is 
sufficient,  in  the  absence  of  frand,  to  authorize 
the  cancellation  of  a  contract. — Stephenson  v. 
Atlas  Coal  Co.  (Ala.)  301. 

*When  one  of  the  parties  breaks  the  contract, 
the  other  party  must  elect  between  demanding 
a  dissolution  of  the  contract  and  exacting  a 
continued  performance  of  it. — Des  Allemauds 
Lumber  Co.  v.  Morgan  City  Timber  Co.  (La.) 
332. 

t  4.    Performance  or  breaeli. 

In  an  action  for  breach  of  a  contract  of  sale, 
evidence  that  It  took  three  or  four  days  for 
a  letter  to  pass  between  the  buyer  and  seller 
held  admissible. — Equitable  Mfg.  Co.  v,  Howard 
(Ala.)  028. 

Whether  a  bond  alleged  to  have  been  sent  to 
a  bank  by  the  seller  of  certain  goods,  as  re- 
quired by  the  contract  of  sale,  was  received  by 
the  bank,  held  for  the  jury. — Equitable  Mfg. 
Co.  V.  Howard  (Ala.)  628. 

In  an  action  for  breach  of  a  contract  of 
sale,  an  instruction  held  properly  refused  as 
submitting  a  question  of  law  to  the  jury. — 
Equitable  Mfg.  Co.  v.  Howard  (Ala.)  62a 

A  contract  by  a  planter,  in  consideration 
of  advances  by  the  factor,  to  ship  his  crop  to 
the  latter  or  to  a  consignee  to  be  designated 
by  him  held  to  have  been  violated.— National 
Bank  of  Commerce  v.  Sullivan  (La.)  480. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  S  4. 

CONTRIBUTION. 

Subrogation  to  rights  of  judgment  •creditor 
against  co-debtor,  see  "Subrogation." 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  S  3. 

Argumentative   instructions    relating   to,  Me 

'Trial,"  §  8. 
Of  passenger,  see  "Carriers,"  {  9. 
Of  person  injured  by  operation  of  railroad,  see 

"Railroads/'  §fi  6,  7. 
Of  servant,  see  "Master  and  Servant,"  81  8> 

10,  IL 

CONVERStON. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 


CONVEYANCES. 

la  fraud  of  creditors,  see  "Fraudulent  Oon- 
veyanees." 

Conveyances  hjf  or  to  pariicidar  clataea  of 
peraons. 

See  "Infants,"  S  1 ;  "Insane  Persons,"  {  2. 
Married  women,  see  "Husband  and  WUs,"  I  8. 
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Oonvepanon  of^  fwrMmlor  ipeofo*  o/,  or  wtofM 

or  (nferett*  <n,  property. 
Separate  property  of  married  women,  Bfie' "Hus- 
band and  Wife,"  1 3. 

PartietOar  datMt  of  eotwvi/anee*. 

See  "AaaignmentB  for  Benefit  of  Creditors": 
"Chattel  Mortgages"  ;  "Deede" ;  "Mortgages." 
Partition  deeds,  see  "Partition,"  |  L 
Tax  deeds,  se*  'Taxation,"  i  4 

CONVICTS. 

Habeas  corpus  br  convict  hired  oat  under  con* 
tract  afterwards  annulled,  see  "Habeas  Oor- 
pns,"|2. 

*Statem«tt  of  power  of  judge  of  probate 
under  Code  1896,  I  4525,  to  annal  the  contract 
of  hiring  of  convicts  sentenced  to  hard  labor 
for  the  coun^  and  hired  out  by  the  county 
commis^ers.— Ossle      State  (Ala.)  94S. 

CORPORATIONS. 

Best  and  sec<Hidary  ertdence  as  to  merger  liq- 
uidation or  license  to  do  business,  sm  "Evi- 
dence," I  5. 

Defective  corporation  as  partnership,  see  "Fftrt- 

nershlp,"  i  1, 
Interest  of  stockholders  as  lieneficiaries  of  trust. 

see  '"rruats."  §  2. 
Operation  of  Judgment  in  garnishment  as  bar 

to  right  to  enforce  stockholders'  liability  on 

solMcrlption,  see  "Judgment,"  §  4. 
Opinion  evidence  as  to  authority  of  corporate 

agent,  see  "Evidence,"  8  11. 
Receivers  in  general,  see  "Receivers,"  S  1. 
Titles  of  acts  relating  to,  see  "Statutes,"  fi  S. 

Particular  claaset  of  corporations. 

See  "Beneficial  Associations";  "Building  and 
lioan  Associations" ;  "Municipal  Corpora- 
tions"; "Railroads";  "Religious  Scdetks" • 
"Street  Railroads." 

Banks,  see  "Banks  and  Banking." 

Insurance  compantes,  see  "Insurances" 

Sleeping  car  eomnanicB,  see  "Carriers,"  {  9. 

Telegraph  and  teleplione  companies,  see  "Tele- 
graplis  and  Telephones." 

Water  companies,  see  "Waters  and  Water 
Courses,"  f  2. 

I  1>  Inoorpormtlon  aad  orcantsation. 

Under  Code  1896,  {  4122,  subd.  7,  and  sub- 
division 65,  a  corporation  engaged  in  the  brew- 
ing business  and  paying  the  brewers'  license 
tax  is  nevertheless  liable  to  the  corporation 
privilege  tax.— Spira  v.  State  (Ala.)  465, 

!  2.   Corporate  exlstenee  and  fnuieliise. 

-  Where  stockholders  of  a  corporation  permit 
corporate  name  to  be  used  in  the  business,  in 
the  some  place  and  under  the  aamemanager,  they 
are  estopped  to  deny  Its  continued  existence. — 
Patdson  V.  Gulf  Bag  Co.  (La.)  224. 

i  3.    Capital,  steek.  aad  dividends. 

Where  stockholders  of  a  corporation  conveyed 
to  it  $50,000  worth  of  proi*erty  in  payment  for 
that  mucli  stock  and  $25,000  bonds,  that  the 
bonds  were  not  delivered  until  after  the  cor- 
poration was  organized  did  not  entitle  the 
stockholders  to  have  the  whole  value  of  the 
property  credited  as  against  creditors  of  the 
corporation  as  a  payment  on  stock  alone. — 
Montgomery  Iron  works  v.  Roman  (Ala.)  811. 

i  4.    Mombors  and  stookliolders. 

Acts  1903,  p.  388,  permitting  the  marahaling 
of  assets  of  an  insolvent  corporation  for  the 
payment  of  creditors,  has  no  application  to  a 
bill       a  contract  creditor  to  subject  a  stock 
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snbscriptlon  to  his  didn^DIcklnaoii  r.  ^^pha- 

gan  (Ala.)  272. 

*nnder  the  express  provisions  of  Oode  189^ 
f  823,  a  creditor  of  a  c(»Toration  haa  no  right 
to  file  a  bill  to  subject  a  stock  subscription  to 
the  claim  unless  ctHnplainant  is  a  jadgment 
creditor, — ^Dickinson  v.  Trapbagan  (Ala.)  272. 

A  general  statute  imposing  Uabilitr  on  share- 
holders includes  married  women. — Diekinaoa  r. 
Traidiagan  (Ala.)  272. 

The  mere  insolvency  of  a  corporation  does  not 
enable  a  contract  creditor  to  maintain  a  bill  to 
subject  a  sto<±  subscription  to  his  claim  without 
first  obtaining  a  Judgment  and  having  an  ex- 
ecution returned  nulla  bona* — ^IMckinson  v. 
Trapbagan  (Ala.)  272. 

A  bill  by  a  contract  creditor  to  snbject  a 

stodt  subscription  to  his  claim  held  insoffident 
for  not  alleging  a  compliance  with  Const.  1901. 
«  232 ;  Code  1896,  c.  art.  16.— Dickinson  t, 
Trapbagan  (Ala.)  272.  t, 

♦In  an  action  by  creditors  of  a  corporation 
to  recover  an  alleged  unpaid  stock  sabscrip- 
tion,  limitations  Aeld  not  to  run  untti  judg- 
ment and  return  of  nulla  booa  i»gainift  the 
corporation. — Montgomery  Iron  Wmuvl  Bo- 
man  (Ala.)  811. 

I  6.    Offioers  and  aconts. 

Assignment  in  name  of  corporation  br  it< 
vice  president,  without  corporate  seal,  MS 
not  admissible  In  evidence  In  absence  of  proof 
of  n's  authority  to  execute  It—Allen  r.  Alston 
(Ala.)  159. 

The  expenses  of  a  suit  agaiiwt  the  officers  of 
a  corporation  to  oust  them  from  office  are  at 
the  charge  of  the  corporation. — StendeU  Ixing- 
ohOTemen's  Protective  Union  Boiev.  Ass'n  (La.) 
228. 

!  6.    Oorporato  powers  and  llablUtlaa. 

To  authorise  a  judgment  by  default  against 
a  corporation  the  record  must  show  that  proof 
was  made  that  the  person  on  whom  process 
was  served  was  such  an  officer  as  by  law  was 
authorized  to  receive  service  cm  behalf  of  the 
corporation. — Bx  parte  National  Lumber  Mfx. 
Co.  (Ala.)  10. 

Where  on  owner  sold  property  to  a  oompany 
in  consideration  of  its  organising  a  stock  cor- 
poration, and  the  company  did  not  intend  to 
pay  anything  for  the  stock  which  it  should  re- 
ceive, the  owner  keU  entitled  to  sne  the  fom- 

Kr"'('ASr)  J-  Co.  V. 

A  contract  by  a  company  for  the  purchase  of 
property  construed,  and  held  to  require  it  to 

Sy  for  the  shares  of  stock  which  should  be 
lued  to  it  by  a  corporation  to  be  ornmiaed.— 
A.  J.  Oranor  Co.  v.  MUler  (Ala.)  mS, 

*A  corporatiOD  Is  responsible  for  a  libel,  the 
publication  of  which  was  sanctioned  by  its 
manager,  In  a  matter  which  concerned  the  busi- 
ness of  the  corporation. — Pattison  v.  Gulf  Bag 
Co.  (La.)  224. 

§  7.  Insolrenoy  and  reoeivers. 

Where  a  creditor  of  a  corporation  holds  a 
vast  majority  of  claims  against  it,  his  reqnest  to 
the  receiver,  on  its  insolvency,  for  a  sale  of 
its  assets  in  balk,  will  be  granted,  unless  there 
is  some  c<HiclnslTe  reason  to  the  contzanr. — 
Wenar  v.  Leon  L.  Sdiwarts  (!«.)  SOOi. 

S  8,   Forelsn  eorporatlons. 

*One  delivering  the  property  sold  to  a  cor- 
poration held  not  entitled  to  set  aside  the  sale 
on  the  ground  of  the  failme  of  tbe  corporatios 
to  comply  with  Constitution  uid  Code  1896,  { 
1316,  relating  to  forebm  corporations. — A.  J. 
Craoor  Co.  v.  MUler  (AlaO  918, 
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CORRECTION. 

Of  abstract  of  title  famished  In  cdectment,  see 

"E^tment,"  i  2. 
Of  anesBment  of  taxes,  aee  "Taxation,'*  f  2. 
Of  lrr»oIaritieB  and  errors  at  trial,  m*  'Xlrlm- 

inal  Law.^lSS. 

COSTS. 

AsBlgnment  of  error  as  to  mlingi  relating  to, 

see  "Appeal  and  Error,"  {  10. 
Effect  of  declaion  on  prior  appeal  relating  to, 

see  "Appeal  and  Error/'  {  23. 
Exceptions  for  purpose  of  review  of  mlings 

relating  to,  see  "Appeal  and  Error,"  S  4. 
In  ejectment^  see  "E^jectment,"  |  8. 
Payment  on  taUag  appeal,  see  "Appeal  and 

Error,"  S  6. 

Riirht  to  revietf'  rallngs  relating  to,  see  "Aweal 
and  Brror,"  S  S. 

tIcM  1h  niwral. 

Complainant  hela  not  entitled  to  any  costs 
below  or  on  appeal  tjiough  entitled  to  relief 
as  to  a  matter  brongbt  in  by  amendment  of 
bill.— Grayson  v.  Haislip  (Ala.)  951. 

{  2.  PoTMnu,  propertr.  wad  fomds  llalda. 

Where  defendant  being  insolvent,  agreed  that 
a  tbird  party  shoald  recover  judgment  on  claims 
which  he  had  bought  op,  and  by  a  seizore  obtain 
a  privilege  on  the  property  with  intent  that 
preference  sbonld  be  obtained  by  the  president 
of  defendant  company  and  plaintiff,  a  creditor 
attached  the  same  property,  alleging  that  the 
prior  proceedings  were  void,  and  judgment  <m 
appeal  is  rendered  In  favor  of  plaintiCE  main- 
taining attachment  perpetuating  the  injunction 
and  annulling  the  judgment  in  the  first  action, 
defendant  in  tbe  revocatory  action  is  liable  in 
solido  with  the  principal  defoidant  for  the 
costs  of  the  attachment — ^Bank  of  Pattersm  v. 
Urban  Go.  (La.)  244. 

'I  8.   On  appeal  of  error,  and  oa  mew 
trial  or  motion  tberefor. 

Judgment  affirmed  by  the  Supreme  Court  field 
to  conclude  all  possessory  rights  claimed  ^ 
plaintiff,  and  affirm  those  of  defendant  to  a  suffi- 
cient extent  to  throw  the  cost  of  the  execution 
of  writ  on  sequestration  on  the  pari?  cast-in  the 
suit — Jennings-H^wood  Oil  Syndicate  v.  Hons- 
sier-Laterille  Oil  Co.  (Ul.)  2o5. 

*Where  pending  an  appeal  from  a  judgment 
of  interdiction  the  appellant  interdict  dies,  as  no 
judgment  can  be  rendered,  each  psrty  must 
pay  his  own  costs. — In  re  Jones  (La.)  481. 

I  4.    In  erimlnal  proseentlona. 

Code  1896,  S§  1344,  1345,  held  not  to  au- 
thorize recovery  from  cleric  of  court  of  costs 
paid  in  a  criminal  prosecution  by  motion  for 
retaxati(m,p— Tribble  r.  State  (Ala.)  183. 

Costs  paid  by  accused  in  a  criminal  prosecu- 
tion and  turned  over  to  the  state  treasurer  can- 
not be  recovered  by  motion  to  retax  costs. — Trib- 
ble  T.  State  (Ala.)  183. 

CO-TENANCY. 

See  '^Tenancy  in  Common.** 

COUNTERFEITING, 

See  "forgery." 

COUNTIES. 

See  "Municipal  Oorporations." 
Assignments  of  error  in  action  by  or  against 
eountj  offloir»  see  "Appeal  and  Error,"  {  10. 


Effect  on  venue  of  criminal  prosecution  of  in- 
validity of  statute  readjusting  boundaries  of 
counties,  see  "Criminal  Law,'^!  4, 

Injunctions  affecting,  see  "Injunction."  |  2. 

Juoidal  notice  of  county  oncers,  see  Evidence," 

i  !• 

Mandamus  to  county  officers,  see  "Mandamus," 
92. 

I  1.   Creation,  alteration,  eztstenee,  and 
political  functions. 

•Act  Sept  30,  1903  (Loc.  Acts  1903,  p.  462), 
held  to  contravene  Const  1901,  9  89,  in  -taking 
territory  from  one  counfy  and  adding  It  to 
another,  thus  reducing  the  former  to  less  than 
600  square  miles.— Kline  v.  State  (Ala.)  952. 

*Act  creating  new  county  held  not  unconsti- 
tutional, and  not  to  be  enjoined  because  entail- 
ing additional  expense  on  taxpayers. — Conner  v. 
Gray  (Miss.)  186. 

Act  creating  new  county  in  compliance  with 
Const  S  2G0,  held  not  unconstitutional,  as  de- 
priving officers  of  the  right  to  hold  their  office 
for  the  balance  of  the  term. — Conner  t.  Gray 
(Miss.)  186. 

Where  counties  out  of  which  a  new  county  is 
to  be  created  do  not  complain  of  the  act,  it  will 
not  be  declared  unconstitutional  as  depriving 
them  of  a  legal  board  of  supervisors,  or  as  vio- 
lating Court,  li  26S,  87.^Conner  v.  Gray 
(Mia?.)  186. 

I  2.    Proporty,  eomtraets.  aad  llablUtloa. 

The  police  Jury  of  a  parish  has  no  authority 
to  sell  or  exchange  a  courthouse  and  grounds, 
without  legislative  sanction,  for  the  purpose  of 
acquiring  another  site  for  a  new  courthouse. — 
Dupuy  V.  Police  Jury  of  Iberville  (La.)  91. 

I  3.   Olalma  ac*inst  eonnty. 

Disallowance  of  a  claim  by  county  commis- 
sioners without  an  entry  on  the  minutes  of 
the  court  held  ineffectual  as  an  audit  of  the 
claim. — Commissioners*  Court  of  Chilton  Coun- 
ty V.  State  (Ala.)  468,  465. 

An  order  of  the  court  of  county  commis- 
sioners entered  in  Its  minutes  held  a  proper 
audit  and  disallowance  of  petitioner's  claim. — 
Commissioners'  Court  of  Cbllton  County  t. 
State  (Ala.)  463,  465. 

Under  Code  1896,  |  1417,  the  making  of  a 
contract  between  a  coon^  and  an  architect 
for  services  and  the  entering  of  such  c<mtract 
on  the  minutes  of  the  court  held  not  an  audit 
of  the  architect's  claim  thereunder  so  as  to 
require  the  probate  judge  to  issue  a  warrant 
under  section  1416. — Smith  r.  McCutcbeo  (Ala.) 
619. 

i  4.  Aotlona. 

Where  a  claim  againrt  a  county  had  been  dis- 
allowed, claimant's  remedy  was  by  action 
against  the  county,  under  Code  1896,  |  13. 
—Commissioners'  Court  of  Chilton  Goimty  T. 
SUte  (Ala.)  403,  465. 

COURTS. 

Authority  of  police  board  to  reduce  assessments, 

see  "Taxation,**  }  2. 
Contempt  of  court  eee  "Oontonpt" 
Judicial  notice  of  decisions  or  proceedings,  see 

"Evidence,"  }  1. 
Justices*  courts,  see  "Justices  of  the  Peace." 
Mandamus,  see  "Mandamus,'*  |  1. 
Presentetlon  in  lower  court  of  objections  to 

transfer  of  causes  between  divirions  of  court, 

see  "Appeal  and  Error,"  S  4. 
Presumptions  on  appeal  as  to  time  (rf  holding 

court  see  "Criminal  Law,"  S  44. 
Province  of  court  and  jury,  see  "Trial,'*  I  6. 
Review  of  decisions,  see  **AppeBl  and  Brror'': 

"Certiorari,**  fi  1. 
Right  to  trial  by  jury,  Me  "Jury,"  1 1. 


*PoiMfc  aiaaotated.  See  ayllabu. 
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Showiof  organisation  of  trial  court  in  record  on 
appeal,  aee  "Appeal  and  Error,"  §  9. 

Suffillencr  of  bill  of  ezceptiona  ainied  In  vaea* 
tioD,  see  "Appeal  and  Error,"  |  9. 

Want  of  jurisdiction  ground  for  diBmiasal  of 
appeal,  see  "Appeal  and  Error,"  1 11. 

Jurit^Uon  of  proceedings  affecting  pmrttoklar 

ctasaes  of  peraotu. 
See  "Insane  Persona,"  {  2. 

Juritdiction  of  proceedinga  relating  to  particular 

speciea  of  property  or  e$tatca. 
Eatates  of  insane  persons,  see  "Insane  Persons," 
S  2- 

Juritdiction  of  particular  actiona  or  proceedingt. 
See''HabeaaCorpiiB,"|2;  "ParUtion.*' S  2- 

Special  furiadictiona  and  parfioHlor  t^aea  of 
courts. 

See  "Criminal  Law,"  S!  3,  4. 

Annate  jurisdiction,  see  "Criminal  Law,"  SS 

I  1.   Hatttre,  extent,  mud  ezereise  of  Jv- 
riidiotlon  In  Keneral. 

*The  circuit  court  held  posseBsed  of  juris- 
diction to  render  judgment  in  ejectment  trans- 
ferred to  it  from  the  count;  law  and  equity 
court  of  a  county  pursuant  to  an  inralld  stat- 
ute.—Pelham  V.  Miller  (Ala.)  418. 

The  word  "the"  in  an  order  of  a  commission- 
er's court  establishing  a  stock-law  district  un- 
der Acta  1894-86,  p.  t49,  held  a  clerical  error 
for  "three."  ao  that  the  order  Is  not  void  as 
failing  to  show  jurisdiction  of  such  Inferior 
court  to  act.— Mayfleld  v.  Court  of  County 
Com'rs  of  Tuscaloosa  County  (Ala.)  932. 

t  S.    Eaialillahment,   ovKaniaationt  mmd 
prooednre  In  ceneral. 

Under  Code  1896,  SS  928.  030,  the  circuit 
judge  may  hold  special  terms  during  the  ses- 
sion of  a  regular  term  of  the  court.— Williams 
T.  State  (Am.)  992. 

*An  appellate  court,  equally  with  suitors,  is 
bound  by  its  rules,  and  they  must  be  construed 
aa  statutes  would  be  construed. — Hoodless  v. 
Jemigan  (Fla.)  194. 

*When  Supreme  Court  is  equally  divided  the 
Judgment  of  the  lower  court  will  be  affirmed. — 
Mugge  V.  Tate,  Jones  &  Co.  (ria.)  603. 

I  8.  Ooorta  of  ■eaeni  orislmnl  JwladiA- 

ilon. 

Acta  189(>-97,  p.  802,  creating  the  county 
court  of  Cleburne  county,  is  not  unconstitution- 
al for  conferring  on  the  county  court  the 
same  jarisdiction  and  powers  as  the  drcnit 
court— State  v.  Fuller  (Ala.)  990. 

Where  the  amount  of  a  license  tax  depends  on 
the  construction  of  the  revenue  statutes,  the 
legali^  of  the  tax  is  in  contestation  and  an  ap- 
peal lies  directly  to  the  Supreme  Court. — State 
V.  OrflU  (La.)  227;  In  re  £^iUpatrick,  Id. 

Ooorta  of  iMrobato  JnrlacUctlon. 

*Where  the  parties  to  a  partition  claimed  un- 
der a  will,  and  their  only  interest  was  a  dis- 
tributive share  of  the  proceeds  of  the  aale  of  the 
property,  the  probate  court  had  no  jurisdiction 
in  atatatotr  partition  to  adjust  such  rights. — 
Greer  v.  Herren  (Ala.)  783. 

i  5.    Oonrta  of  appellate  Jnrladlotion. 

Under  the  express  provisions  of  Acts  18S8-80, 
p.  908,  amending  an  act  establishing  the  city 
court  of  Birmingham,  it  is  the  duty  of  the  Su- 
preme Court  on  appeal  to  review  the  conclu- 
sion and  judgment  of  the  court  on  the  evidence 
and  if  error  Intervene  to  render  such  jndgment 
as  should  liave  iDeen  rendered.— HeGmrer  t.  S. 
II.  Harris  &  Sons  (Ala.)  930. 


Where  in  a  boundary  mlt  the  matter  In  dispute 
involves  the  ownerahlp  of  an  intervening  strip  of 
property,  the  value  m  that  property  determines 
the  jurisdiction  of  the  court. — Oaaquet  t.  Con- 
way (la.)  44. 

Where  a  suit  Is  brought  to  recover  tajces  paid, 
the  sole  qaestion  is  whether  an  error  haa  oeen 
committed,  and  where  it  is  poetfble  tor  plain- 

tiflE  to  recover  after  payment,  and  such  issues  are 
not  within  the  jurisdiction  of  the  Suprone  Court 
on  appeal. — McCaleb  v.  Board  of  Com'rs  for  the 
Buras  Levee  Dist.  (La.)  217. 

Where  In  a  suit  for  injunction  the  matter  in 
dispute  is  not  as  to  amount  and  value  such  sa 
would  authorize  Supreme  Court  to  reverse  the 
judgment,  the  appeal  will  be  dismissed  and  the 
case  transferred  to  the  Court  of  Appeals,  under 
Acta  1904,  p.  135,  No.  56.— KraoU  v.  Noonan 
(La.)  384. 

A  claim  for  damages  manifestly  inflated  will 
not  confer  jurisdiction  on  the  Supreme  Court. — 
Samuel  Israelite  Baptist  (Anreh  t.  Thomas 

(La.)  664. 

Under  Acts  1904,  p.  135,  No.  56,  Jteld  a  matter 
of  discretion  of  toe  Supreme  Court  either  to 
transfer  or  dismiss  an  appeal  improperly  tnh-^n. 
and,  where  a  claim  for  damages  is  manifestly  in- 
flated to  confer  jurisdiction,  the  appeal  will  be 
dismissed. — Samuel  laradite  Baptirt  Gtaordl  t. 
Thomas  (La.)  564. 

'Questions  ield  not  to  involve  the  legality  of 
the  tax,  and  as  the  amount  claimed  is  lees  tb-in 
$2,000,  the  Supreme  Court  is  without  Jurisdic- 
tion on  appeal. — ^Page  v.  Thompson  (u.)  571. 

I  6.    Oonennont  and  eonflletinK  imris- 

dietion,  and  eomitsr. 
*A  bill  in  chancery  held  maintainable  by 
lagateeH  ax  distributees  for  removal  to  sium 
court  of  the  administration  of  an  estate  on  a 
showing  merely  that  the  probate  ooart  has  not 
assumed  Jurisdiction  for  final  settlement. — Col- 
quitt V.  Gin  (Ala.)  784. 

A  bill  for  removal  of  an  administration  to  the 
chancery  court  held  not  required  to  allege  that 
decedent  died  or  that  the  estate  had  assets  In 
the  county  where  administration  was  pendinc. 
Code  189(3,  S  65.— Colquitt  v.  QUI  (AlaJ  784. 

•Though  the  statutory  jurisdiction  of  the 
probate  and  chancery  courts  to  partition  prop- 
erty is  concurrent,  Uie  tribunal  first  acquiring 
jurisdiction  is  entitled  to  exerdse  the  same  ex- 
clusive of  the  other.— Finch  t.  Smith  (Ala.) 
819. 

COVENANTS. 

Jurisdiction  of  equity  of  remedy  for  breach, 

see  "Equity,"  8  1, 
Relating  to  party  wall,  see  "Party  Walbk" 

S  1.   Performanoe  or  breaeh. 

In  an  action  for  breach  of  a  warranty,  owing 
to  a  third  person  having  been  in  possession  at 
the  time  of  the  conveyance,  held  not  necessary 
for  plaintiff  to  show  that  the  possessor  had  filed 
a  claim  of  adverse  possession  under  Code  18^ 
||^1541,  1545.— Prestwood  v.  McQowin  (Ala.) 

i  X.  Aetlons  for  lireaolu 

In  an  action  for  breach  of  warranty,  proof  of 
advose  possession,  without  proof  of  title  in 
the  possessor,  held  suffident-^restwood  t.  Mc- 
Glowln  (Ala.)  779. 

COVERTURE. 

See  *<Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  4. 


*Poiat  aamotatod.  Seo  flrU*^^** 
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CREDITORS. 

See  "ABsiKnments  for  Benefit  of  Creditors" ; 
"Bankruptcy";  "Creditom'  Salt";  "Fraada- 
lent  Conveyances";  "MarBhalhiK  Aswti  and 

Securities. 

Rfmedies  against  Bnrety,  see  "Principal  and 

Surety,"  {  3. 

KightB  as  to  cbattel  mortgage  by  debtor,  see 
"Cbattei  Mortgages,"  I  4, 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  In  cases  of  aisignmentfl,  see  "Asslgn- 
meots  for  Benefit  of  Creditors."  {  1. 

Bemedies  in  caaes  of  traudalent  conTeyances, 
aee  "Fraudulent  GonTeyances,"  |  2. 

Under  Code  1896,  |{  819,  820,  the  fact  that 
thti  ctaims  of  some  of  complainants  in  a  bill  for 
discoTery  of  assets  contain  a  waiver  of  ex- 
emptions does  not  render  It  beyond  the  power 
of  the  court  to  grant  the  rtiief  prayed.— IStbe- 
Bros.  T.  Swann,  Abrama  Hat  Co.  (Ala.) 

CREDITS. 

Taxation  of,  see  rTaxatlon,"  1 1. 

CRIMINAL  LAW. 

Arrest  of  acctised.  see  ''Arrsat,"  S  1< 

Attendance  of  witnesses,  see  "Witnesses,"  {  1. 
Compfftency  of  jurors,  see  "Jury,"  f  4. 
C:omt>etency  of  witnesses,  see  '^Vitnesses,"  |  2, 

Convicts,  see  "Coovlcts." 

Costs  in  criminal  prosecutions,  see  "Costs,"  i  4. 
Examination  of  witneases,  see  "Witnesses,"  |  8. 
Grand  jury,  see  "Grand  Jury." 
Impeachment  of  witaesses.  see  "Witnesses,"  I  4. 
Indictment,  information,  or  complaint,  aee  "In- 

dictment  and  Information." 
Right  to  trial  by  jury,  see  "Jury,"  S  1. 
Summoning  jury,  see  "Jury,"  S  3. 

Particular  offentet. 
Se»>  "Assault  and  Battery,"  }  2;  "Bigamy"; 


Slander."  S  4:  "Rape";   "SeducUon,"  S  1; 
"Trespass,"  |  3  i  "Vagrancy." 
Abandonment  of  wife,  see  "Husband  and  ^^fe," 

i  7. 

Against  liquor  laws,  see  "Intoxicating  Liq- 
uors," H  6,  7. 

Failure  of  taxjwyer  to  work  on  road,  see  "High- 
ways," {  2. 

Il)«*gal  practice  of  medicine,  see  "Pliysicians  and 

Surgeons." 
In  use  of  weapons,  see  "Weapons." 

i  1.   Hatnre  and  •laments  of  erlme  tmA 
defeases  im  ceaeral« 

*  Under  Code  1896,  fSj^(M,  anthorising  a  con- 
viction for  an  attempt  to  commit  any  offense 
charged,  the  state  may  indict  tot  any  attempt 
in  lien  of  the  offense. — Bradford  t.  State  (Ala.) 
471. 

i  2.   Parties  to  offeasea. 

Under  Code  1806.  8  6306,  there  may  be  aiders 
and  abettors  in  maiislaugbter,^ — Morrla  t.  State 
(Ala.)  274. 

•Under  Code  1896,  {  4308,  each  of  two  or 
more  persons  who  by  prearrangement  enter  on  a 
common  enterprise  and  a  felony  Is  contemplated, 
held  guilty  of  tlie  felony  committed. — Morris  v. 
State  (Ala.)  274. 


•Volmt  »an«tated.  See  arllabva. 


I  3.  Jvisdletloa. 

*Where  accused  was  properly  in  court,  it 
was  immaterial  to  the  court's  right  to  try 
him  that  the  warrant  on  which  he  was  arrest- 
ed was  functus  officicr-Roland  t.  State  (Ala.) 
963. 

I  4.  Veane. 

•Under  Code  1896,  f  4972.  the  circnft  court  of 
Lawrence  county  had  Jurisdiction  to  try  defend- 
ant for  a  murder  committed  on  an' island  in  the 
Tennessee  river,  a  little  nearer  to  the  Lime- 
stone county  line  than  to  that  of  Lawrence 
county.— Patterson  v.  State  (Ala.)  1B7. 

•The  court  of  Lawrence  county  had  jurisdic- 
tion to  try  defendant  for  a  murder  committed 
on  an  island  in  the  Tennessee  river,  within  a 
quarter  of  a  mile  of  such  county,  under  Code 
3896,  §  1400.— Patterson  v.  State  (Ala.)  157. 

•Where  an  act  taking  territory  from  one 
county  and  adding  it  to  another  la  uncon- 
stitnuonal,  an  Indictment  for  a  crime  com- 
mitted in  the  territory  so  chained  should  be 
found  in  the  original  county.— Kline  State 
(Ala.)  952. 

An  ex  parte  order  directing  the  sheriff  of 
another  county  to  retain  custody  of  accused 
held  not  an  adjudication  that  there  was  dftnger 
of  violence  to  him  as  against  the  state  on  the 
issue  of  prejudice  on  an  application  for  change 
of  venue.— Williams  t.  State  (Ala.)  992. 

A  circuit  court  of  a  proper  county  hdd  to 
have  acquired  jurisdiction  on  a  change  of  venue 
in  a  criminal  case,  though  the  clerk's  certificate 
substituted  for  the  words  "relating  to  the  case," 
as  used  in  Rev.  St.  1892,  |  2934,  the  words  "so 
far  as  the  same  relates  to  the  indictment 
against  A.  for  murder,"  and  transmits  two  in- 
dictments for  murder  against  A. — Thompson 
V.  State  (Fla.)  809. 

*Under  Rev.  St.  1802.  i  293^  a  clerk  in 
transmitting  record  on  dhange  of  venue  In  a 
criminal  case  is  required  to  certify  only  the 
copies  of  the  record  entries.— Thompson  v.  State 
(Fla.)  899. 

•Though  on  change  of  venue  the  clerk  trans- 
mits two  original  indictmente  for  the  same 
offense,  jurisdiction  is  not  lost  thereby  when  it 
clearly  appears  on  which  indictment  the  ctiaoge 
was  made. — Thompson  v.  State  (Fla.)  800. 

Prejodlee  in  parish  held  insut&cient  cause  for  a 
change  of  venue. — State  v.  Pointdexter  (lA.) 
68a 

I  S>   Fomer  Jeopmrdy. 

•A  judgment  affirming  an  order  allowing  ball 
to  accused  charged  with  homicide  held  not  to 
preclude  the  state  from  prosecuting  accused  for 
murder  in  the  first  degree. — Morris  v.  State 
(Ala.)  274. 

*Jeoi>ardy  does  not  arise  on  an  indictment 
insufficient  to  support  a  conviction, — Sims  v. 
State  (Ala.)  4ia 

•The  silence  of  accnsed,  or  his  failure  to  ob- 
ject to  an  illegal  discharge  of  the  jury  be- 
fore verdict,  does  not  constitute  a  consent  to 
such  discharge  or  a  waiver  of  the  constitutional 
inhibition  against  a  second  Jeopardy. — Allen  v. 
State  (Fla.)  593. 

•If  a  Jni^  is  discharged  for  bisufficient  rea- 
son and  without  the  defendant's  consent,  the 
discharge  is  equivalent  to  an  acqnittal. — ^Allen 
V.  State  (Fla.)  50a 

•A  person  is  in  legal  jeopardy  when  he  is 
pnt  on  trial  before  a  competent  court  on  a 
sufficient  indictment  and  the  Jury  has  been  char- 
ged with  his  deliverance, — Allen  v.  State  (Fla.) 

593. 

•The  filing  of  an  information  for  manslaughter 
does  not  preclude  a  subsequent  indictment  for 
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murder,  and  antll  the  pendency  of  an  lodict- 
meot  or  information  doea  not  constitnte  Jeo- 
pard.—State  V.  Baffin  (La.)  647. 

*A  removal  of  a  juror  as  prejudiced  against 
tbe  accused  on  information  from  the  district  at- 
torney, where  the  judge  states  that  he  satisfied 
himself  that  the  Juror  would  be  hostile  to  the 
accused,  does  not  afford  to  the  accused  ground 
to  sustain  the  plea  of  former  jeopardy  or  other 
irr^Iarity.— SUte  v.  Pointdezter  (La.)  68& 

I  6.  PgeUmlaary  eoMplalnt,  aAdaTlt, 
wmrrant,  enmiaatlan,  aommlt- 
ment,  and  snumary  trial. 

The  conclosion  of  the  court  trying  a  criminal 
case  without  the  intervention  of  a  jury  held  to 
constitute  a  verdict  of  a  Jury,  uoder  Code, 
.1896,  {  3319,  80  that  It  cannot  be  reversed  by 
the  Supreme  Ooart. — Mayhall  v.  State  (Ala.) 
280. 

Acts  1900-01,  p.  1342,  held  not  to  authorise 
the  Supreme  Oourt  to  review  the  finding  of  the 
county  court  of  a  eouDty  trying  a  criminal 
case  without  the  intervention  of  a  Jury. — May- 
hall  V.  State  (Ala.)  290. 

*A  justice  held  authorized  to  permit  the  filing 
of  an  amendment  to  an  affidavit  chara^g  a 
criminal  offense. — Jones  v.  State  (Ala.) 

Un  an  application  for  bail,  the  judge  of  tbe 
criminal  court  held  authorized  to  remand  peti- 
tioner to  answer  indictments  without  ball  in- 
dependent of  the  validity  of  the  original  commit- 
ment—Wray  V.  State  (Ala.)  878. 

The  clerk  of  the  circuit  court  and  ex  officio 
clerk  of  Shelby  county  held  to  have  authority 
to  take  the  amoavit  of  a  prosecutor  in  a  prose- 
cution for  the  wningfu)  sale  of  intoxicating 
liquors  under  Acta  189&-07,  p.  123.—Roland 
V.  State  (Ala.)  903. 

•The  county  court  held  to  have  power  to  al- 
low the  subetitntion  of  a  lost  affidavit  on 
which  a  prosecution  for  the  illegal  sale  of 
liquor  was  based.— Roland  v.  State  (Ala.)  963. 

I  7.  ArralcBveBt  and  pleas,  and  nolle 
proseanl  or  dlsoentlnnnnee. 

•Under  Code  1896,  S  4939,  the  denial  of  an 
application  to  file  a  plea  of  not  guilty  by  rea- 
son of  insanity  on  the  day  of  the  trial  held 
not  an  abuse  of  diBcretion.— Gordon  v.  State 
(Ala.)  847. 

•Under  Code  1806,  S  5262,  after  a  trial  on 
the  merits  a  conviction  will  be  reversed  unless 
defendant  pleaded  not  guilty  or  that  the  plea 
n-as  entered  for  him  by  tlie  court. — Hamilton 
v.  State  (Ala.)  9*0. 

I  8.  EHdenee— Faeta  In  Issue  and  vole- 
▼ont  to  iasnes,  and  res  gesta. 

Where  it  is  proposed  to  Introduce  evidence  as 
to  the  trailing  of  accused  by  dogs,  certain  evi- 
dence held  proper,  as  tending  to  sliow  the  quali- 
fications of  the  dogs. — Ilichardson  t.  State 
(Ala.)  82. 

On  a  prosecution  for  murder,  certain  ques- 
tions to  a  witness  held  proper,  as  introductory 
to  hia  testimony  as  to  the  trailing  of  tracks  by 
dogs  from  the  place  of  the  crime  to  defendanni 
house.— Richardson  v.  SUte  (Ala.)  82. 

Evidence  that  the  negroee  on  witness*  place 
were  usually  called  by  the  name  "McLeod"  held 
inadmissible  to  show  that  such  name  by  which 
tloceased  was  referred  to  in  the  indictment  was 
his  surname. — Slallworth  v.  State  (Ala.)  184. 

•On  a  trial  for  homicide,  certain  evidence  held 
a  part  of  the  res  gestce. — Morris  v.  State  (Ala.) 
274. 

•On  a  trial  for  larceny,  certain  evidence  held 
admissitde  as  a  part  of  the  res  gestse. — Echols 
V.  State  (AlaO  29S. 


*In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  10  years  of  age  in  which 
the  place  of  the  allied  crime  was  uodiaputed, 
evidence  that  the  mud  at  tbia  place  was  like 
the  mud  on  defendant's  trousers  was  admissible. 
—Sims  T.  SUte  (Ala.)  413. 

In  a  proaeeutlon  for  carnally  knowing  or  abas- 
ing a  nmale  under  10  years  of  age,  testunony 
that  a  short  time  before  the  alleged  offense  de- 
fendant cursed  and  abased  witness  and  struck 
her  with  a  stick  of  wood  was  irrelevant  and 
prejudicial.— Sinu  v.  State  (Ala.)  413. 

In  a  prosecution  for  crime,  evidence  that  de- 
fendant s  father  tried  to  get  witness  to  offer  a 
witness  for  the  state  money  to  leave  tbe  vicinity 
was  not  admissible  without  proof  that  defendant 
procured,  knew  of  or  consented  to  Us  fader's 
action.— Sims  v.  State  (Ala.)  413. 

•In  a  criminal  case  held  proper  to  admit  in 
evidence  a  portion  of  a  letter  written  by  de- 
fendant as  affording  an  inference  of  a  oon* 
sclousneas  of  guilt— Bradford  t.  State  (Ala.) 

462. 

*0n  a  prosecution  for  tbe  larceny  of  a  lodcet 
evidence  as  to  the  taking  of  a  pocketiiook  and 
money  held  competent  as  constitating  a  part 
of  the  same  transsctlon. — ^Bradford  t.  State 
(Ala.)  462. 

•Where  the  state  introduced  evidence  of  fli^ 
it  was  error  to  refuse  to  permit  defendant,  a 
negro,  to  show  by  a  white  man  in  the  Defgbboi^ 
hood  that  he  immediately  surrendered  himself  to 
witness  by  whom  he  was  dellToed  to  the  sheriff. 
—Allen  T.  State  (Ala.)  624. 

•In  a  criminal  caae  evidence  of  flight  and 
all  connected  facts  la  admlaalble. — AJloi  ▼. 
State  (Ala.)  624. 

•In  a  prosecutI<»i  for  murder,  evidence  that 
at  the  time  of  his  arrest  defendant  drew  a  pistol 
held  competent. — Glass  v.  State  (Ala.)  727. 

•On  a  prosecution  for  murder,  held  error  to 
admit  testimony  that  after  deceased  had  r^ 
reived  the  fatal  wound  people  near  tbe  scene  of 
ttie  crime  cried  "Murder  r^BenJamln  Stale 
(Ala.)  739. 

•In  a  criminal  case  certain  evidence  fccfd  prop- 
erly admitted  as  part  of  the  res  gestK.— Ham- 
mond V.  State  (Ala.)  761. 

An  interrogatory  asked  by  deceased  of  wit- 
ncBs  if  be  knew  whether  a  certain  negro  driver 
was  married  or  single  hM  Immaterial.— Walkn- 
V.  State  (Ala.) 

•In  a  prosecution  for  homicide  a  dying  de- 
claration by  deceased  held  admissible  as  res 
gestffi.— WaUter  v.  State  (Ala.)  87& 

Evidence  Uut  obtain  shoes  of  defendant 
which  he  wore  on  the  night  of  the  burglary 
fitted  tracks  near  the  place  of  the  burglorv 
held  admissible.— Hargrove  v.  State  (Ala.)  972. 

Evidence  as  to  the  training  of  certain  blood- 
hounds by  which  accused  was  trailed  held  suf- 
ficient to  ju8ti&  the  admission  td  evidence  with 
reference  to  the  trailing.— Hargtore  v.  State 

(Ala.)  972. 

•Evidence  deiicribing  the  details  of  what  oc- 
curred at  the  time  of  the  homicide  constituting 
one  continuous  transaction  is  admissible  as  res 
gestffi.— Williama  v.  State  (Ala.)  992. 

•Declarations  of  accused  while  at  the  scene  of 
tbe  killing  held  admissible  ss  res  gestse  without 
proof  HMt  th»  were  voluntary. — ^Williams  t. 
State  (AlaJ  902. 

i  9.  Otlwr  eCenses,  aad  eharaqtsr 

of  Monsad. 

*In  prosecution  for  violation  of  lienor  laws, 
evidence  of  other  offenses  Add  admissible  to  m- 
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tabliah  Identity  of  defendant — tJatrelner  v.  State 
(Ala.)  170. 

•Where,  In  a  irimina)  prosecution,  character 
ia  peopeely  in  issue,  it  must  be  proved  b;  gen- 
eru  reputation,  and  not  by  evidence  of  particu- 
lar acts  or  conduct — Jackson  y.  State  (Ala.) 
17a 

*In  a  prosecution  for  burglary  it  was  error  to 
permit  evidence  over  objection  tiiat  accused  had 
worlced  30  days  on  tlie  streets  for  larceny  aris- 
ins  out  of  the  same  factB.<— Pointer  t.  State 
(Ala.)  920. 

*In  a  prosecution  for  forgery,  it  is  compe- 
tent to  show  that  about  the  time  of  the  alleged 
forgery  other  similar  instruments  had  been 
foT^  hy  Mm,  and  the  fact  that  defendant 
was  under  indictment  for  the  forgery  of  some 
of  the  other  instmmenta  does  not  affect  their 
admissibility  In  eTldenca— Pittmaa  t.  State 
(ITla.)  885. 

1 10,  — »  Mfttevlalltr  amd  oeatpeteaey  la 
seaeraL 

'Defendant  held  to  have  the  right  to  bring 
out  all,  or  give  his  version,  of  a  conversation 
proved  by  the  state,  though  it  was  immaterial 
and  iTreievant— Ray  t.  State  (Ala.)  019. 

The  state  was  improperly  allowed  to  show 
that  a  certain  witness  had  been  summoned  as  a 
witness  In  behalf  of  the  defendant  where  the 
only  pnnMsa  of  so  doing  was  to  mejndice  the 
against  defendant— Glass  t.  State  (Ala.) 

In  a  prosecution  for  trespass,  after  warning 
the  admission  of  evidence  that  after  prosecutor 
closed  up  the  roadway  in  question  he  cut  a 
new  roadway  which  was  used  to  reach  the 
same  points  to  which  the  old  road  led  was 
not  error. — Cross  v.  State  (Ala.)  876. 

•Evidence  of  circumstances  tending  to  con- 
nect the  accused  with  the  commission  of  the 
alleged  crime,  even  though  inconclusive  is 
properly  admitted^Pittmon  t.  State  (Fla.) 
385. 

•Testimony  is  admissible  that  the  sheriff  car- 
ried the  prisoner  to  the  place  of  the  shooting 
and  placed  his  feet  in  certain  footprints, 
and  that  the  St  was  perfect,  where  the  prisoner 
made  no  objections. — State  v.  Graham  (La.)  90. 

The  mle  ttiat  It  mnet  be  shown  that  the 
shoes  were  compared  with  the  footmarks  be- 
fore they  were  put  on  them  cannot  .be  follow- 
ed, where  the  Jury  is  made  by  law  the  sole 
judge  of  the  weight  and  snfficiency  of  the  evi- 
dence.— State  V.  Graham  (La.)  00. 

•Where  tlie  state  proves  an  admission  by 
accused,  defendant  has  the  right  to  prove  all 
that  was  said  at  the  time,  but  cannot  introduce 
self-serving  statements  nuxle  on  another  occa- 
sion.— State  T.  Thompson  (La<)  107. 

^  11.  —  Best  and  aeoondory,  and  de- 
moiutratlTe  STldeuae. 

On  a  trial  for  homicide  the  boots  of  decedent 
showing  the  condition  of  his  feet  held  properly 
admitted  In  erldenc&r— Hill  t.  State  (Ala.)  621. 

1 12.  ^—  Adulsslous,  daolantlmt  aad 
hearsay. 

•Where  deceased  was  referred  to  In  an  in- 
dictment by  an  assumed  name,  such  name  could 
not  be  proved  by  a  hearsay  atatemeut  made  to  a 
witness  by  a  third  itenon. — Stallvorth  v.  State 
(Ala.)  18*. 

Where  the  facts  under  which  declarationa  were 
made  by  accused  on  trial  for  homicide  show  that 
they  were  voluntarily  made,  evidence  of  the 
<Ieclarations  is  admissible  as  against  the  ob- 
jection that  a  proper  predicate  was  not  laid. — 
Mnrria  T.  State  (Ala.)  274. 


•Point  aamotatod.  Sea  syllabva. 


Where  a  defendant  Is  on  trial  for  murder,  and 
not  for  a  conm^iracy  to  commit  murder,  dedara- 
tions  of  defendant  showing  a  conspiracy  to  com- 
mit murder  are  admissible,  not  as  the  declara- 
tions of  a  conspirator,  but  as  the  declarati<m8 
of  accused. — Morris  v.  State  (Ala.)  274. 

in  a  prosecution  for  rape,  evidence  that  de- 
fendant bad  offered  money  to  the  foster  father 
of  prosecutrix  to  stop  criminal  proceedings  was 
incompetent — Sanders  v.  Stete  (Ala.)  46«. 

On  a  prosecution  for  larceny,  a  confession 
held  properly  admitted. — Daniels  v.  State  (Ala.) 
526. 

i  18.          Acts  and  deelaratioBS  of  eou- 

•plrators  maA  oodefendants. 

•Before  declarations  of  a  co-conspirator  are 
admissible  against  another,  a  foundation  must 
be  laid  by  proof  sufficient  in  the  opioion  of  the 
judge  to  establish  prima  facie  the  existence  of 
the  conspiracy. — Morris  v.  Statq  (Ala.)  274 

•Where  a  defendant  is  on  trial  for  murder  and 
not  for  a  conspiracy  to  commit  murder,  evidence 
of  his  declarations  tending  to  show  a  conspirai^ 
is  not  inadmissible,  though  there  Is  no  other 

firoof  showing  the  conspiracy. — Mwris  t.  State 
Ala.)  274. 

•In  a  prosecution  for  homicide,  conversations 
between  defendant  and  third  persons  immedi- 
ately before  the  difficult,  and  showing  a  con- 
spiracy to  take  deceased  s  life  or  do  him  great 
bodily  harm,  fteld  admissible.— Hanners 
State  (Ala.)  973. 

S  Id.  — >  OplnloB  ovldenee. 

On  a  prosecution  for  murder,  held  error  to 
permit  a  witness  to  state  why  he  thought  dogs 
used  to  trail  defendant  quit  the  trail  at  a  cer- 
tain point,  so  that  they  had  to  be  called  back 
and  again  placed  on  the  trail. — ^Richardson  v. 
State  (Ala.r  82. 

•A  person  held  competent  on  a  trial  for 
larceny  to  give  his  opinion  of  the  value  of  the 
goods  stolen.— Echols  v.  State  (Ala.)  298. 

•On  a  trial  for  homicide  a  nonexpert  witness 
held  competent  to  testify  to  the  character  of 
the  wounds  examined  and  found  by  him  on  the 
body  of  decedent— Hill  v.  State  (Ala.)  621. 

*A  question  asked  a  witness  in  a  criminal 
case  held  not  objectionable  as  calling  for  a  con- 
clusion.—Hill  V.  State  (Ala.)  621. 

•In  a  criminal  case,  testimony  of  a  witness 
that  if  persons  had  exchanged  pistols  witness 
would  have  seen  it  was  inadmissible  ss  a  con- 
clusion.—Hammond  V.  State  (Ala.)  761. 

•Nonexpert  evidence  is  admissible  to  show 
that  deceased  was  conscious  at  a  particular 
time^Walker  v.  State  (Ala.)  878. 

*A  nonexpert  witness  held  qualified  to  t^if> 
that  a  wound  examined  by  him  made  by  a  bul- 
let was  a  penetrating  one.— Williams  t.  State 

(Ala.)  992. 

•An  expert  was  entitled  to  express  his  opinion 
as  to  the  place  where  the  ballet  which  produced 
deceased's  death  entered  his  head. — Williams  v. 
State  (Ala.)  992. 

•In  a  prosecution  for  forgery.  It  Is  not  error 
to  permit  a  witness  to  testify  as  to  the  signa- 
ture of  the  defendant,  when  such  witness  bos 
testified  that  he  had  seen  defendant  sign  his 
name  on  different  occasions,  and  thought  be 
was  familiar  with  defendants  signature.— Pitt- 
man  V.  State  (Fla.)  886. 

An  old  man,  familiar  with  firearms,  is  a 
competent  witness  to  express  the  opinion  that 
from  the  report  heard  by  him  the  weapon 
used  was  a  pistol. — Stat*  T*  Qzaham  (La^  BO. 
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§  15.  OonfeasloiiB. 

On  a  proBecutioQ  for  mnrder,  a  confession  tqr 
defendant  held  properlr  admitted. — Richardson 
V.  State  (Ala.)  Si. 

*On  a  prosecution  (or  an  attempt  to  escape, 
defendanrs  confession  held  properly  admitted. — 
Bradford  v.  State  (Ala.)  471. 

*Tn  a  erimioal  prosecatioo,  a  confession  of 
guilt  Add  inadmlsnble  aa  not  rolantarily  made. 
—Peck  r.  State  (Ala.)  7SS. 

*A  Tolontarr  confession  by  accoaed  held  ad- 
missible.—Hamilton  T.  State  (Ala.)  940. 

*A  statemrait  held  not  a  ewifesdon. — ^Neville 
T.  State  (Ala.)  1011. 

{16.  —  Evidenee  at  praHwtnaiy  «x- 
anlutloa  a*  at  fomw  nal. 

*Wbere  it  was  shown  that  a  witness  was  a 

Eermanent  resident  of  a  foreign  state,  and  that 
e  bad  not  been  snbpcenaed,  nis  evidence  giveD 
on  the  preliminary  trial  of  the  defendant  was 
properly  admitted. — Morris  t.  State  (Ala.)  274. 

S  17.  —  Weicht  and  snfflclenoy. 

To  show  a  conspiracy  to  do  an  unlawful  act  tt 
is  not  indispensabi*'  thnt  thp  pvid"-'"  'j'^nuld 
show  the  existence  of  the  conspiracy  any  definite 
time  prior  to  the  doing  of  the  act. — ^Mortis  r* 
State  (Ala.)  274. 

•It  Is  not  necessary  to  prove  a  conspiracy  by 
positive  evidence,  bnt  its  existence  may  be  in- 
ferred from  the  attendant  circumstances. — Mor- 
ris V.  State  (Ala.)  274. 

Evidence  held  competent  to  overcome  the  pre- 
sumption that  a  boy  under  14  years  waa  In- 
capable of  forming  a  criminal  Intent — ^Neville 
V.  State  (Ala.)  1011. 

*A  charge  is  properly  refused  which  tends  to 
mislead  the  jury  into  the  belief  that  they  are 
bound  to  leod  the  same  credence  to  the  testi- 
mony of  accused  as  a  witness  as  to  that  of  any 
disinterested  witneas^Blanton  t.  State  (Fla.) 
789. 

1 18.  Time  of  trial  and  eimtiniuMfM. 

*It  was  not  an  abuse  of  discretion  to  require 
a  showing  on  defendant's  application  for  a  con- 
tinuance, and  to  decline  the  same  on  the  state 
solicitor's  admitting  the  showing  subject  to  legal 
exceptions. — Stallworth  v.  State  (Ala.)  184. 

*By  the  express  provisions  of  Code  of  1896, 
I  6007,  a  mistake  in  the  name  of  a  juror  for 
the  trial  of  a  capital  case  in  the  venire  or  list  of 
jurors  delivered  to  defendant  is  not  necessarily 
sufficient  cause  to  quash  the  venire,  or  to  delay 
Of  continue  the  trial.— Hammond  v.  State  (Ala.) 
761.  . 

*It  was  not  error  for  the  conrt  to  refuse  to 
delay  the  trial  of  a  criminal  case  and  issue 
an  attachment  for  a  witness  who  was  not 
shown  at  the  time  to  be  within  the  juris- 
diction of  the  oonrt— Gaines  v.  State  (Ala.) 
865. 

•Refusal  of  the  court  to  delay  the  trial  of 
accused  because  of  the  absence  of  a  witness 
held  proper  where  his  intended  testimony  was 
admitted  by  the  state  and  was  merely  cumu- 
lative.—Gaines  V.  State  (Ala.)  865. 

•Where  accused  was  represented  by  four  at- 
torneys, and  16  days  elapsed  from  the  arrange- 
ment to  the  day  of  trial,  insuEBcIency  of  time 
to  prepare  for  tne  trial  was  no  ground  for  con- 
tinuance.—State  V.  Pointdexter  (La.)  688. 

•Where  accused  has  obtained  subpoenas  for 
his  witnesses,  and  one  of  the  witnesses  served 
is  alwent,  the  court  may  demand  before  grant- 
ing a  postponement  of  the  case  that  defendant 
malce  a  showing  in  aid  thereof,  and  if  the  dis- 
trict attorn^  makes  the  admissions  demanded 


of  him  by  Acts  1894,  p.  117,  No.  8^  as  a  om- 
dition  of  an  immediate  trial,  it  is  not  re- 
versible error  to  rule  the  defendant  to  triaL — 
State  V.  Stewart  (La.)  798. 

•An  affidavit  for  continuance  for  absence  of 
witness  held  fatally  defective  in  not  giving  his 
residence. — Donald  v.  State  (Miss.)  4. 

i  19.  Trial— Prellminarr  proeeedlBKa. 

•Under  Cr.  Code  1896,  §  5009,  accused  ia 
not  entitled  to  a  list  of  talesmen  sommoned  ta 
complete  the  Jury  after  the  special  venire  has 
been  exhausted. — ^Untreiner  t.  State  (Ala.)  ^5. 

•Defendant  in  a  criminal  prosecatioo  JkeM  to 
have  waived  his  r^ht  under  Bill  of  Bights.  {  6, 
to  a  c<»>y  of  the  mdictment. — ^Howard  Sfcate 
(Ala.)  SOI. 

•A  list  of  jurors  served  on  accosed  containing 
the  names  of  four  persons  who  were  drawn  but 
not  summoned  was  erroneous.— Walker  t.  State 
(Ala.)  878. 

•Under  Oode  1896,  |  5005,  where  the  trial 
of  a  capital  case  was  set  for  the  second  veck 
of  the  term,  an  order  directing  the  service  of 
a  list  of  jurors  drawn  for  tne  first  week  of 
the  term,  t<%ether  with  the  list  of  special 
jurors  drawn  for  the  trial  of  the  case,  heU 
erroneous.— Walker  t.  State  (Ala.)  87& 

*It  Is  not  necessary  that  defendant  shall  luve 
notice  of  the  indictment  nor  a  copy  of  It  pre- 
vious to  his  arraignment. — Dix  t.  State  (Ala.) 

924. 

•The  accused  is  not  entitled  to  service  of  the 
list  of  talesmen  summoned  to  complete  the 
panel  after  the  regular  venire  has  been  exhaust- 
ed.— State  v.  Thompson  (Ia.)  107. 

That  defenses  In  a  criminal  case  are  antago- 
nistic, and  that  one  defendant  seeks  to  fix  the 
crime  on  another,  are  insuffi«ent  to  justify 
the  conclusion  that  in  denying  a  severance  the 
trial  judge  has  abased  Us  discretion. — State 
T.  Johnson  (La.)  117. 

•An  objection  that  no  copy  of  the  indictment 
or  copy  of  venae  was  served  held  overthrown 
by  a  statement  of  the  court  and  sheriff's  re- 
turn.—State  V.  Pointdexter  (liS.)  688. 

I  SO.         Oonne  and  aondmot  fif  trial  Im 
geneval. 

•It  is  the  right  and  duty  of  the  court  to  main- 
tain its  dignitr,  preserve  an  orderly  procedure, 
and  punish  ofcinises  sxainst  it ;  and  the  action 
of  a  witness  In  becoming  voluntarily  intoxicated 
and  appearing  on  the  witness  stand  with  a  bot- 
tle of  liquor  in  his  pocket  ia  offensive  both  to 
the  order  and  dignity  of  the  courL — Sims  v. 
Stete  (Ala.)  413. 

In  a  prosecution  for  felony  it  is  error  to  al- 
low the  verdict  to  be  received  by  the  clerk  during 
a  recess  of  the  court,  in  the  absence  of  toe 
prisoner,  though  with  the  consent  of  bis  counsel. 
—Wells  V.  State  (Ala.)  630. 

In  all  criminal  cases  the  verdict  most  be  ren- 
dered in  open  court,  and  in  the  presence  of  the 
accused.— Wells  v.  State  (Ala.)  630. 

•In  a  proseention  for  telonjy  or  misdemesnor 
the  erroneous  reception  of  the  verdict,  in  the 
absence  of  the  defendant  and  the  discharge  of 
the  jury,  held  an  acquittal  which  could  not  be 
cured  by  the  reconvening  of  the  jury. — Wells 
V.  State  (Ala.)  630. 

•In  a  prosecution  for  a  misdemeanor  accused 
may  waive  his  ri^t  to  be  wesent  wti«i  tb> 
verdict  is  retumed^Wells  v.  iBtSte  (Ala.)  630, 

•In  felony  cases  a  verdict  of  guilty  cannot  be 
returned  in  the  absence  of  defendant,  whose 
presence  must  l>e  affirmatively  shown  by  the  rec- 
ord.—Dix  V.  State  (Ala.)  924. 


•Point  annotatftd.  See  sjllabns* 
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*It  is  not  necessary  that  the  accused  sboald 
be  personally  present  when  his  case  la  set  down 
for  trial^State  r,  Le  Blanc  (Ia.)  105. 

{21.    Reoaptlon  of  wldonae. 

1q  a  crimioal  prosecution,  it  was  within  the 
discretion  of  the  court  to  excuse  one  of  the  wit- 
nesses from  the  operation  of  the  rule. — Brooks 
T.  State  (Ala.)  1S6. 

Where  a  prosecution  for  gamins  was  tried  on 
an  affidavit,  the  state  was  not  bound  to  elect 
the  game  the  witness  had  in  mind  when  he  made 
the  BffidaTit.~Winston  t.  State  (Ala.)  374. 

Refusal  to  require  the  state  on  a  trial  for 
rape  to  fix  the  date  of  the  offense  held  not 
error. — Coker  v.  State  (Ala.)  303. 

*It  was  within  the  discretion  of  the  court 
as  to  whether  the  evidence  of  a  witness  should 
be  excluded  because  he.  while  under  the  rule, 
had  talked  with  another  witness  about  the  case. 
—Benjamin  v.  State  (Ala.)  739. 

*It  is  within  the  discretion  of  the  court  to 
permit  the  re-examination  of  a  witness  In  re- 
buttal over  accused's  objection.-^!}ro8s  t.  State 

(Ala.)  875. 

*If  evidence  apparently  incompetent  only 
because  its  relevancy  is  not  apparent,  or  be- 
cause it  is  not  the  best  evidence,  is  offered, 
the  court  may  receive  it  conditionally,  if  coun- 
sel promises  to  supply  the  necessary  founda- 
tion afterward,  and  if  this  is  not  done  the 
court  should  exclude  the  evidence  on  its  own 
motion,  but,  if  the  failure  to  connect  be  not 
apparent,  the  objecting  party  should  move  to 
excluae.— Pittman  v.  State  (Fla.)  385. 

•Testimony  for  the  state  in  rebuttal  to  con- 
tradict a  material  fact  brought  out  by  the 
defense  is  proper. — ThompsoD  v.  State  (Fla.) 
800. 

Objections  to  questions  that  may  bring  out 
proper  testimony  are  properly  overrnTed. — 
Thompson  v.  State  (Fla.)  809. 

An  affidavit  on  an  application  for  certiorari 
and  prohibition  in  a  criminal  case  that  a  wit- 
ness In  answer  to  an  attachment  appeared  before 
the  trial  judge  and  "gave  evidence  In  connection 
with  the  case."  and  that  the  accused  were  not 

Srespnt,  held  no  ground  for  certiorari  and  pro- 
ibition. — State  v.  Kieman  (Ija.)  55 ;  In  re 
Kiernnn,  Id. 

•I'nder  Rev.  St  1870,  {  1010.  transcribed 
notCH  of  a  stenographer,  unsigned  by  the  ac- 
cused and  unverified  by  the  signature  of  the 
magistrate  or  witness,  do  not  constitute  evidence 
of  such  statemoitB. — State  v.  Thompson  (Ia.) 
107. 

Under  Rev.  St  1870,  fi  1010,  transcribed  notes 
of  a  stenographer,  unsigned  by  the  accused  and 
unverified  by  the  signature  of  the  magistrate 
or  witness,  do  not  constitute  evidence  of  such 
BtatementB. — State  v,  Thompson  (La.)  107. 

•Defendant  in  a  criminal  action  is  not  en- 
titled to  demand  as  a  matter  of  right  that  the 
district  attorney  should  call  all  the  eyewit- 
nesses to  the  alleged  crime  charged  against  him 
to  the  stand  as  witnesses. — State  v.  Stewart 
(La.)  798.   ^ 

1 22,  Objeotloiia  to  eridenoe,  motions  to 
strike  out,  and  exoeptiona. 

A  motion  to  exclude  the  entire  answer  of  a 
witness,  a  part  of  which  was  ctHupetent,  held 
properly  overruled.— Hill  v.  State  (Ala.)  621. 

•Where  a  witness  gives  a  responsive  answer, 
the  party  calling  forth  the  answer  has  no  right 
to  have  it  excluded. — Hammond  v.  State  (Ala.) 
7(il. 

*Xhc  textimony  should  not  be  stricken  out 
on  the  ground  that  it  is  not  snffirient  proof  of 


what  was  intended  to  be  proved  by  the  party 
introducing  it— Maloy  v.  State  (Fla.)  781. 

*A  motion  to  strike  testimony  is  properly 
denied  where  part  of  the  testimony  is  dearly 
proper.— Thompson  v.  State  (FlaJ  889. 

i  S3.  Axgam.vn.ta  and  oondvet  itf  eannsoL 

On  a  trial  for  selling  liquor  without  a  license, 
an  objection  to  certain  remarks  by  counsel  for 
accused  held  properly  mstalned. — Lhike  v.  State 
(Ala.)  170. 

•In  a  prosecution  for  murder,  certain  state- 
ments of  the  state  solicitor  in  his  argument  to 
the  jnry  fteld  Improper.— Glass  v.  State  (Ala.) 
727. 

In  a  prosecution  for  murder,  the  refusal  to  ex- 
clude from  the  jury  certain  remarks  of  the  so- 
licitor for  the  state  held  not  error.— Fuller  v. 
State  (Ala.)  774. 

•A  reply  by  the  state's  solicitor  to  remarks 
of  defendant's  counsel  with  reference  to  the 
state's  failure  to  produce  an  alleged  conspirator 
had  not  error.— HannerB  t.  State  (Ala.)  073. 

'Remarks  of  assistant  district  attorney  held 
cured  by  the  reading  and  explaining  to  the 
jury  by  the  judge  of  Acts  190^  p.  77,  No.  41, 
providing  that  failure  of  accused  to  testify 
shall  not  be  considered  for  or  against  him. — 
State  T.  Thompson  (La.)  107. 

1 84.  PvoTlnoa  of  mrart  and  Jvy  la  gtm~ 
oral. 

•The  affirmative  charge  should  be  given  for  the 
defendant,  where  there  was  no  evidence  to  estab- 
lish the  venue.— Walker  v.  State  (Ala.)  17ft 

Where  !t  was  a  question  for  the  jury  whether 

deceased's  name  was  correctly  laid  m  the  indict- 
ment, en  instruction  directing  an  acquittal  if  the 
jury  believed  the  evidence  held  properly  refused. 
— StaUworth  v.  State  (Ala.)  184. 

*An  Instruction  on  a  trial  for  homicide  prose- 
cuted on  the  theory  of  the  existence  of  a  con- 
spiracy held  erroneous  for  assuming  that  the  evi- 
dence of  a  conspiracy  was  drcumstantial. — Mor- 
ris V.  State  (Ala.)  274. 

*0n  a  trial  for  homidde,  a  charge  held  er- 
roneons  as  a  charge  on  the  eSeet  of  the  evidence. 
—Morris  v.  State  (Ala.)  274. 

An  instruction  on  a  trial  for  homicide  held 
erroneous  as  assuming  that  malice  on  the  part 
of  the  son  of  accused,  who  did  the  killing,  was 
not  indulged  in  by  the  accused. — Morris  v. 
State  (Ala.)  274. 

•The  court  in  a  criminal  case  has  no  au- 
thority to  take  any  material  question  of  fact 
from  the  jnry,  where  there  is  any  tendengr  in 
the  evidence  to  supiwrt  it — Morris  v.  State 
(Ala.)  274. 

•Where,  in  a  criminal  case  there  was  a  con- 
flict in  the  evidence,  the  court  properly  refused 
a  general  cbanre  in  favor  of  accused. — Coker  v. 
State  (Ala.)  303. 

An  instruction  that  under  the  undisputed  evi- 
dence accused  bore  a  good  character  was  proper- 
ly refused.— Allen  v.  State  (Ala.)  624. 

In  a  prosecution  for  assault  with  intent  to 
murder,  an  instruction  on  self-defense  held  proi)- 
erly  refused.— Pearson  v.  State  (Ala.)  733. 

•.\r  instruction  in  a  criminal  case  that  the 
jury  should  be  very  cautious  and  careful  in 
weighing  the  testimony  of  a  child  who  had 
testified  held  properly  refused.— Gordon  v.  State 
(Ala.)  847. 

•Where  there  was  evidence  suffident  to  war- 
rant a  conviction,  the  refusal  of  a  general 
charge  in  favor  of  defendant  held  proper. — 
Gordon  v.  State  (Ala.)  847. 


*  Point  annotated.  See  sjllsbva. 
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41  BOVTHWS  BBPOBTBB. 


A  nnmJ  affinnative  chacse  in  favw  of  ac> 
cased  cannot  be  given  when  the  evidenee  af- 
fords  an  inference  advme  to  him. — Hargrove 

.V.  State  (Ala.)  972. 

*In  a  jffosecution  for  homicide,  inatnictions 
luM  properly  refused  aa  invading  the  province 
of  the  inry.— Hannen  v.  State  (Ala.)  97a 

*A  charge  held  bad  aaauming  a  fact. — ^Neville 
V.  State  (Ala.)  1011. 

*It  is  not  error  to  refuse  a  charge  tending  to 
mislead  the  jury  into  the  belief  that  the  judge 
was  satisfied  that  any  material  fact  had  been 
established  by  the  evidrace. — ^Blauton  v.  State 
(Tla.)  789. 

I  S5.  ir««eaaitr,  reqwlsltaa,  and  avflvleiL- 
ej  of  uiatruetloiu. 

In  a  prosecution  for  homicide,  refusal  of  an 
instruction  that,  in  order  to  justify  a  conviction, 
the  jury  must  believe  beyond  a  reasonable  doubt 
that  deceased's  name  was  correct^  alleged  in 
the  indictment,  held  erroneously  refused. — Stall- 
worth  V.  State  (Ala.)  184. 

On  a  trial  for  homicide,  the  court  held  re- 
quired to  recall  the  jury  and  correct  an  erro- 
neous instruction  in  the  preseace  of  accused  and 
his  counsel. — Morris  v.  State  (Ala.)  274. 

*An  instruction  on  a  trial  for  rape  held  ab- 
stract and  properly  refused. — Ck>kcr  t.  State 
(Ala.)  803. 

*An  Instruction  directing  an  acquittal  if  any 
one  of  the  Jnrora  have  a  reasonable  doubt  as 
to  accused's  gnilt  is  erroneous. — Ontler  t.  State 

(Ala.)  460. 

*On  a  prosecution  for  murder,  it  was  proper 
to  instruct  that  the  jury  must  consider  the  tes- 
timony of  defendant  In  the  light  of  the  Interest 
ho  bad  in  the  prosecntion.— Hammond  t.  State 
(Ala.)  761. 

*In  a  prosecution  for  homicide  an  instnictiun 
on  circumstantial  evidence  held  properly  re- 
fused.—Gordon  V.  State  (Ala.)  847. 

*Aa  instruction  in  a  criminal  case  that  cir- 
cumstantial evidence  "is  wholly  inferior  in 
cogencTt  force,  and  effect  to  direct  evidence" 
held  properly  refused.— Gordon  T.  State  (Ala.) 
847. 

An  instruction  that  defendant's  guilt  must 
be  made  out  by  evidence  of  a  condusive  na- 
ture and  tendency  held  properly  refused.— 
Gordon  v.  State  (Ala.)  847. 

*An  instruction  that  if.  after  hearing  all 
the  evidence,  there  is  left  in  the  mind  of  the 
jury  a  presumption  of  Innocence  in  favor  of 
accused,  they  Mionid  acqnit,  Ae/d_properly  re- 
faoed^ordon  v.  State  (Ala.)  847: 

An  exception  to  an  uncompleted  sentence  in 
the  court's  oral  charge  is  unavailable.— Gross 

V.  State  (Ala.)  875. 

An  instruction  that  if  witnesses  testifying  to 
the  crime  were  in  the  opinion  of  the  jury  unre- 
liable, defendant  could  not  be  convicted,  held 
properly  refused  as  pretermitting  their  corrobo- 
ratu>n.— Hamilton  v.  State  (Ala.)  940. 

*A  charge  In  a  criminal  case  must  be  con- 
strued as  a  whole  though  it  consists  of  separate 
paragraphs. — Grisham  v.  State  (Ala.)  097. 

A  charge  as  to  mental  capacity  of  a  boy  under 
14  to  commit  a  crime  held  erroneoos  in  fixing 
the  time  at  the  date  of  the  trial  instead  of  at 
the  time  of  the  crime.— Neville  v.  State  (Ala.) 
1011. 

*The  trial  judpe  should  not  single  out  and 
give  undue  prominence  to  the  testimony  of  the 
defendant,  and  the  fact  of  his  interest  in  the 
resolt  of  the  trial.— Keigans  v.  State  (Fla.)  886. 


Under  B«v.  St.  I  2388.  H  b  proper  for  the- 
trial  Judge  on  a  ma.1  for  mnrder  to  instmct 
the  jury  to  specify  in  the  verdict  the  decree 
of  homicide  of  which  they  may  find  the  de- 
fendant guilty.— Keigans  v.  State  (Fla.)  888. 

S26.  iBStnotioBS  m»  t*  ondlUUtr 

of  wlt&eMMk 

*In  a  criminal  prosecntion,  an  Instruetini 
that  the  jury  have  the  sole  T\At  to  believe  or 
not  to  believe,  etc.,  held  properlj  zefnoed^ — Un- 
treiner  v.  State  (Ala.)  286. 

An  instruction  held  erroneous  for  failing  to 
hypothesize  the  existence  of  a  certain  fiict. — 
Hill  V.  State  (Ala.)  621. 

*A  requested  instruction  as  to  the  impeach- 
ment of  a  witness  held  erroneously  refnaed.— 
Hammond  v.  State  (Ala.)  761. 

•On  a  prosecution  for  mnrder,  a  requested 
instmctfon  as  to  the  circumstances  under  whidi 
testimony  of  witnesses  might  be  diar^arded 
held  erroncKnwIjr  refused.— Hammcmd  t.  State 
(Ala.)  761. 

*A  requested  instruction  aa  to  the  jury's  right 
to  consider  the  testimony  of  a  witness,  ootwitb- 
standing  impeaching  teatim<my,  held  erroneoosly 
refused. — ^HammMid  v.  State  (Ala.)  761. 

*It  was  proper  to  refuse  a  requested  instruc- 
tion that  if  any  witness  was  shown  to  hav« 
sworn  falsely  to  any  material  fact,  his  testinitmy 
might  be  disregarded.— Hamilton  t.  State  (Ala^ 

1 27.  ^—  Iiutnietloiui  as  to  roasomablo 
denlit. 

*In  a  prosecution  for  homicide,  an  instruction 
on  reasonable  doubt  held  correct  and  improperly 
refused.— Pattereon  v.  State  (Ala.)  157. 

*The  court,  on  a  trial  for  crime,  should  charge 
that,  where  the  evidence  convinces  the  jury 
that  there  is  a  probability  of  the  Innocence  m 
accused,  the  verdict  should  be  not  ffniity. — 
Morris  v.  State  (Ala.)  274. 

In  a  prosecution  for  murder,  an  instruction  as 
to  defendant's  lack  of  motive  in  committing  the 
offense  held  properly  refused.— Glass  t.  State 
(Ala.)  727. 

*An  Instruction  on  reaacmaUe  doubt  KeU  not 
reversible  error,  thoo^  misleading. — Hammond 
T.  State  (Ala.)  761. 

*A  request  to  diarge  on  reasonable  doubt 
in  a  criminal  case  Ikela  prcqperly  refused  as  le- 
quiring  too  high  a  de^ee  of  proof.— Owdon 
y.  State  (Ala.)  847. 

*A  request  to  charge  In  a  crimtnal  ease 

using  the  expression  ''all  doubt"  in  place  of 
"a  reasonable  doubt"  held  properly  refused.- 
Gordon  v.  Stete  (Ala.)  847. 

*An  instruction  that,  "unless"  the  Jury  after 
carefully  weighing  all  the  evidence  "cannot** 
feel  an  abiding  conviction  of  defendant's  guilt, 
they  most  find  the  defendant  not  gailt7.  Md 
properly  refosed.— Gordcm  v.  State  (Ala.)  847. 

*It  is  error  to  charge  that  a  reasonable  doubt 
is  a  doubt  which  would  satisfy  a  reasonable 
man.— Vaughn  v.  Stete  (Fla.)  881. 

1 28.         ArsuMmtattTO  lustnwtloas. 

*An  instruction  that  the  fact  that  defendant 
was  a  one-armed  man  was  a  circumstance  which 
the  jury  might  consider  in  determining  whether 
defendant  could  have  safely  withdrawn  from  the 
combat  was  properly  refused  as  argumentetlTe. 
—Patterson  v.  State  (Ala.)  157. 

*Au  instruction  as  to  defendant's  ability 
to  retreat  held  properly  refused  as  argumenta- 
tive—Patterson V.  Stete  (Ala.)  157. 

*An  instruction  on  a  trial  f6r  homicide  MS 
argumentative. — Morris  t.  Btats  CAla.)  274. 
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*In  a  almlnal  yramealOtm,  a  reqiieated  charge 
h^d  arrumeatative  and  jproperiy  refused.^ — Slma 
V.  State  (Ala.)  418;  Kevllle  t.  Same  (Ala.) 
1011. 

An  InstructioQ  oa  a  trial  for  homicide  AeM 
properly  refased  because  airumentatiTe. — Ont- 
ler  V.  Btate  (Ala.)  460. 

An  instrnctiim  held  enoneona  because  arga- 
mentatiTe.— HUl  t.  State  (AlaO  62L 

*In  a  prosecuticii  for  mtirder,  a  reqnefited  in- 
■tmetion  held  argumentative  and  properly  re- 
f  ii8ed.-0laaa  v.  State  (AU.)  727. 

*An  iDstmction  on  drcomstantlal  eridence 
Aeld  properly  refuned  aa  argnmoitatiTew— Gor- 
don T.  State  (Ala.)  S47. 

*An  instruction  that  In  weighing  the  testi- 
mony of  a  witness,  the  jury  should  consider  that 
be  was  shot  by  the  deifenda&t  heU  <rt»Jection- 
abte  as  argumentatlTO. — ^Willlama  t.  -  State 
<Ala.)  802. 

1 80.  —  Oomfued   «r   HlalMdinc  Im- 

StFBoUoil  ■* 

An  instruction  on  a  trial  for  homicide,  re- 
lating to  defendant  being  found  guil^  as  an 
nlder  or  at>ettor,  held  misleading. — Morris  T. 
State  (Ala.)  274. 

In  a  criminal  proaecatlon,  Inatmctions  that, 
if  the  Jury  did  not  believe  the  evidence,  they 
Rhould  find  for  accused  and  could  not  find  for 
the  state,  held  properly  refoaed. — Untreiner  t. 
State  (Ala.)  28S. 

On  a  trial  for  homicide,  an  instruction  held 
misleading.— Outler  v.  State  (Ala.)  460. 

An  instruction  that  words,  whether  oppro- 
brioas  or  otherwise,  if  used  by  defendant  to 
deceased,  did  not  warraut  deceased  in  striking 
or  attempting  to  strike  defendant  with  a  piece 
of  wood,  held  properly  refused  as  misleading. — 
Alien  T.  State  (AJa.)  624. 

*Where  there  was  direct  evidence  in  a  case, 
an  Instruction  that  the  evidence  should  be  al- 
Dioet  as  clear  and  convincing  as  direct  evi- 
dence in  order  to  justify  a  conviction  was 
properly  nfnBed.-^3ordon  v.  State  (Ala.)  847. 

f  SO.  AppUeattoB  of  AastraetloBi  to 

ease. 

*In  a  prosecution  for  homicide,  a  request  to 
charge  oo  manslaughter  in  the  second  degree 
held  properly  refused  as  abstract— Untreiner  v. 

State  (Ala.l  285. 

An  instruction  on  a  trial  for  rape,  directing 
an  acquittal  unless  the  name  of  the  prose- 
cutrix was  a  certain  name,  held  properly  refns- 
ed.— Coker  v.  State  (Ala.)  803. 

•Charges  incorrectly  stating  the  evidence  are 
properly  refused. — Sims  v.  State  (Ala.)  413. 

In  a  prosecution  for  rape  on  a  nefrress,  re- 
(lueated  instructions  that  the  known  character 
and  habits  as  to  chastity  of  females  of  the 
necFO  race  in  general  might  be  considered  on  the 
queation  of  consent  were  properly  refused. — 
Sanders  t.  State  (Ala.)  466. 

i  81.  — ^  InalraeUoBi  enlvdinc  ov  Is- 
■ovlac  iaraas,  defeaaee,  or  em- 

denee. 

*An  instruction  on  a  trial  for  homicide  com- 
mitted by  the  son  of  accused  held  erroneous  be- 
cause ignoring  the  evidence  showing  a  con- 
spiracy between  accused  and  the  son. — Morris 
v.  State  (Ala.)  274. 

*An  instruction  on  a  trial  for  homicide  held 
erroneous  sa  ignr^ring  an  element  of  self-de- 
fense.— Morris  v.  State  (Ale.)  274. 

*Ad  instruction  on  a  trial  for  homicide  held 
misleading  aa  leading  the  jury  to  believe  that 


retreat  and  imminent  peril  are  not  In  tbe  case. — 
Morris  v.  State  (Ala.)  274. 

*An  Instruction  on  a  trial  for  homicide  com- 
mitted by  tbe  son  of  accused  held  erroneous 
for  ignoring  the  evidence,  showing  that  ac- 
cused entered  willingly  into  the  difficulty  with 
the  decedent — Morris  v.  State  (Ala.)  274. 

*An  instruction  in  a  criminal  caaa  which  Ig- 
nores a  part  the  evidence  la  properly  refuaed. — 
Morris  T.  State  (Ala.)  274. 

*An  inatruction  on  a  trial  for  homldde  held 
properly  refused  because  ignoring  certain  evi- 
dence.— Morris  v.  State  (Ala.)  274. 

An  Instruction  held  not  objectionable  as  ab- 
stract.—Knight  V.  State  (Ala.)  734. 

A  requested  instruction,  to  the  effect  that  there 
was  no  evidence  that  defendant  aided  in  the 
killing,  hfid  properly  retnaed^Knight  v.  State 
(AlaO  734.  . 

*A  requested  Inatractlon  on  conaplrscy  fceld 
not  warranted  by  the  evidence.— Knight  v.  State 
(Ala.)  734. 

*An  instruction  that  the  highest  degree  of 
murder  of  which  accused  could  be  convicted 
was  murder  in  the  second  degree  held  properly 
refused.— Gordon  v.  State  (Ala.)  847. 

A  request  to  charge  with  reference  to  certain 
evidence  held  properly  refused  as  withdrawing 
a  part  of  tbe  testimony  from  tbe  juryw— 'Han- 
ners  v.  State  (Ala.)  978. 

S  38.  Reqneata  fov  Instnetloiu. 

*It  is  not  error  to  refuse  an  instruction  cov- 
ered by  instructions  given. — Morris  v.  State 
(Ala.)  274 ;  Hill  v.  Same  (Ala.)  621 ;  WilHama 
V.  Same  (Ala.)  992 ;  Maloy  v.  Same  (Fla.)  791. 

•Refusal  of  a  request  to  charge  held  not  error, 
where  it  is  aubstantially  the  same  as  another  re- 
quest given  at  accased'is  instance. — Patterson  t. 
State  (Ala.)  157. 

*0d  a  trial  for  homicide,  the  refusal  to  give 
an  instruction  held  not  erroneous  in  view  of  tbe 
charge  given.— -Morris  v.  State  (Ala.)  274. 

•The  failure  of  the  court  in  a  criminal  case 
to  limit  evidence  competent  as  affecting  the 
credibility  of  the  witness  to  'such  purpose  is 
not  a  matter  of  which  accused  can  complain.  In 
the  absence  ol^  a  motion  on  his  part  to  so  limit 
it— Morris  v.  State  (Ala.)  274. 

•It  is  not  error  to  refuse  requested  charges 
which  have  been  aubstantially  given. — Sims  v. 
State  (Ala.)  413. 

*A  requested  Instruction  on  drcnmatantial 
evidence  covered  by  other  diargea  may  be  prop- 
erly refused.— Gordon  v.  State  (Ala.)  847. 

It  is  not  error  to  refuse  instructions  covered 
by  those  given  at  the  request  of  the  accuseds 
Ilaiaey  v.  State  (Ala.)  968. 

•It  was  the  duty  of  accused.  If  he  desired 
certain  evidence  to  he  limited  to  a  particular 
puri>oBe.  to  request  an  instruction  to  that  end. 
— Hanners  v.  State  (Ala.)  973. 

•Explanations  of  charges  given  In  a  prosecu- 
tion tor  homicide  held  proper. — Williams  t. 
State  (Ala.)  902. 

•Where  the  court  has  accurately  instructed  on 
the  law  of  self-defense,  it  is  not  error  to  refuse 
other  instructions  merely  elaborations  of  the 
same  subject— Blanton  v.  State  (Fla.)  789. 

•There  is  not  error  in  tbe  refusal  to  reiterate 
charges  already  given  In  substance.— Blanton  v. 
State  (Fla.)  789. 

•A  trial  Judge  Is  not  bound  to  give  special 
charges  requested  by  defendant  where  the  law 
has  been  fully  stated  in  the  general  charge  al- 
ready given. — State  t.  Le  Blanc  (LaJ  105. 
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'Special  charges  m  properly  refused  when 
covered  by  the  general  diarge,  or  where  thar 
omission  is  favorable  to  the  defendant. — State 

V.  Cook  (La.)  434. 

1 33.  —  Objeotions  to  InitraoHons  or 

refuol  tlioreof)  amd  oneptloHS. 

*An  exception  to  the  charge  In  a  criminal 
caee  held  an  exception  to  the  coarge  a>  a  wholes 
vhlch  waa  unavailiiu  unlesB  the  charge  was 
entirely  erroneoos. — Untrelner  State  (Ala.) 
286. 

*Wben  an  exception  is  taken  to  a  part  of  the 
oral  charge,  the  part  excepted  to  must  be  bad 
as  a  whole,  or  the  exception  is  unavailing. — 
Sims  T.  State  (Ala.)  418. 

'Objections  to  a  charge  not  made  before  ver- 
dict will  not  be  considered.— State  v.  Bnsh  (La.) 
793. 

134.    Verdlot. 

*It  was  proper  for  the  court  to  refuse  to  per- 
mit accused  or  his  counsel  to  poll  the  jury,  and 
to  require  the  clerk  to  perform  such  duty. — 
Jackson  v.  Stute  (Ala.)  178. 

*\Vhere  jurors  on  being  polled  assented  lo 
their  verdict  of  conviction,  their  motives  or  rea- 
HOHH  for  rendering  such  verdict  could  not  be 
inquired  into. — Jackson  v.  State  (Ala.)  178. 

*In  a  prosecution  for  felony  it  is  error  to 
allow  the  verdict  to  be  received  by  the  clerk 
during  a  recess  of  the  court  in  the  absence  of 
the  prisoner  though  with  the  consent  of  his 
counsel.— Wells  v.  State  (Ala.)  630. 

*In  all  criminal  cases  the  verdict  most  be 
rendered  tn  open  court  and  in  the  presence  of 
the  accused.— Wells  v.  State  (Ala.)  G30. 

*Id  a  criminal  case  the  right  of  polling  the 
jury  is  secured  to  either  party. — Oowart  t.  State 
(Ala.)  631. 

*A  verdict  in  a  crimlna]  case  held  so  rendered 
that  it  would  not  support  a  conviction  though 
it  did  not  amount  to  an  acquittal. — Cowart  v. 
State  (Ala.)  631. 

Tht>  right  of  polling  the  jury  In  a  misde- 
meanor case  mav  be  waived  by  the  prisoner. — 
Cowart  V.  State  (Ala.)  631. 

•Tliere  having  been  no  prejudicial  separa- 
tion of  the  jury,  It  was  not  error  for  the  court 
to  direct  them  to  return  to  their  room  and 
put  their  verdict  of  conviction  In  proper  form. 
—Gaines  v.  State  (Ala.)  865. 

Where  the  record  shows  that  the  verdict  was 
properly  indorsed  on  the  information,  that  it 
wag  entered  on  the  minntes  without  the  name 
and  official  capacity  of  the  foreman  being  added 
is  Immaterial. — State  t.  Warren  (La.)  861. 

*When  defendant  was  found  guilty  of  man- 
slaughter and  recommended  to  mercy,  such  rec- 
omniendation  is  no  qualification  of  the  verdict, 
and  must  be  considered  as  surplusage. — State  v. 
Cook  (lA.)  434. 

§  35.  ^—  Wmlrer  and  eoFreotloa  of  1>- 
regvlarlties  and  errors. 

'Evidence  of  accused,  a  negro,  that  he  im- 
mediatelv  surrenderd  himself  to  a  white  man 
who  delivered  him  to  the  sheriff,  held  not  to 
cure  error  in  refusing  to  admit  evidence  of  the 
white  mnn  to  the  same  effect. — Allen  t.  State 
(Ala.)  624. 

It  is  immaterial  that  evidence  admitted  over 
accused's  objection  waa  incompetent  when  of- 
fered if  it  is  subsequently  rendered  compe- 
tent.—Hanners  v.  State  (Ala.)  073. 

9  36.  Motions  for  mow  trial  and  In  ar- 
rest. 

*The  motion  for  a  new  trial  in  a  criminal 
case  is  addressed  to  the  sound  discretion  of  the 


court  and  not  reiisaUei.— Dawson  r.  State  (Ala.) 

803. 

Where  a  person  accused  of  murder  pleadi 
to  the  indictment;  goes  to  trial,  and  is  convicted, 
he  cannot,  on  a  motion  for  a  new  trial,  raise 
the  questi<Hi  of  the  right  to  a  preliminary  exami- 
nation. — SUte  v.  Le  Blanc  (La.)  105. 

'Otdections  to  the  charge  cannot  be  enter- 
tainea  In  a  motion  in  arrest  of  jndgmeni.— 
State  T.  Le  Blanc  (La.)  105. 


8  37.  JadKuent,  sentenae, 
eommitment. 

Record  on  the  trial  of  a  capital  case  Ae/d  not 
to  show  a  compliance  with  Clode  1896;  I  S004. 
relating  to  the  drawing  of  JuxorB. — Morris  v. 

State  (Ala.)  274. 

Id  prosecutions  for  felony  the  record  of  con- 
viction must  affirmatively  show  tliat  the  prinmer 
was  personally  present  when  the  jury  retumod 
their  verdict— Wells  v.  State  (Ala.)  630. 

*A  judgment  entry  on  conviction  should  show 
an  adjudication  by  the  court  on  the  verdict.— 
Pearson  v.  State  (Ala.)  73a 

The  record  held  to  sufficient  show  defend- 
ant's arralgnmenL— Kdight  v.  State  (Ala.)  Oil. 

'Record  held  to  sufficiently  show  hj  implica- 
tion the  personal  presence  of  accused  dur- 
ing the  sitting  of  the  court  from  the  arraign- 
ment to  the  rendition  of  the  verdict. — Dix  v. 
State  (Ala.)  924. 

Under  Act  Dec.  7,  1900  (Acts  1900-01,  p. 
217),  amendatory  of  the  act  to  establish  a  crim- 
inal court  of  Jefferson  county,  8  lO,  the  opio  on 
of  the  court  as  to  the  necessity  of  drawing  and 
summoning  a  grand  jury  hM  valid  thougli 
not  expressed  in  writing. — ^Dlx  t.  State  (Ala.) 
924. 

'Obiectious  to  an  indictment  whitA  may  be 
remedied  by  an  amendment  or  cured  by  ver- 
diet  should  not  be  urged  in  a  motion  in  arrest 
of  judgment,  but  in  a  motion  to  quash.— State 
V.  Stewart  (La.)  79& 

8  38.  Appeal  and  error,  and  certiorari— 
Form  of  remedy,  JnrisdiotloB, 
and  risbt  of  reriew. 

'On  dismissal  of  appeal  in  a  criminal  oa?>. 
where  merits  of  case  are  not  passed  on,  pany 
held  entitled  to  prosecute  second  appeal — Porter 
T.  State  (Ala.) 

TTnder  Code  1896,  S  4818,  an  appeal  In  a 

criminal  case  will  not  lie  from  a  in^meiit  by 
confession  for  a  fine  and  costs.— Cwlins  v.  State 
(Ala.)  672. 

After  sentence  and  final  judgment,  only  issues 
of  a  grave  character  are  subject  to  review. — 
State  V.  Kleruan  (La.)  55 ;  In  re  Kieman,  Id. 

'Where,  in  a  criminal  case  appealed  from  a 
mayor's  court  to  the  district  court,  the  parties 
went  to  trial,  and  the  district  court  ruled  that 
the  affidavit  furnished  no  basis  for  prosecution 
and  discharged  the  accused,  the  case  presented 
merely  an  alleged  error  of  law  over  which  the 
Supreme  Court  has  no  appellate  jurisdicti<m. 
ana  which  does  not  call  for  the  exercise  of  the 
extraordinary  supervisory  powers  givai  by 
Const  1808.  art  &!.— State  ex  rel.  Town  of 
Minden  v.  Hunter  (IdL)  578;  In  re  Roberts.  Id. 

Party  fined  for  violation  of  a  municipal  cor- 
poration ordinance,  nnsucoessfully  contesting 
the  legality  of  that  ordinance  in  the  trial  court 
held  entitled  to  an  appeal  to  the  Supreme  Court 
on  that  issue,  regardless  of  the  amount  involved. 
—Town  of  Homer  v.  Brown  (La.)  711. 

Under  the  Constitution  of  1898,  the  class  of 
cases  wherein  an  issue  in  the  trial  court  as  to 
the  legality  or  constitutionality  of  ordinancea 
gives  a  direct  right  of  appeal  to  the  SopreiiK 
Court  held  to  cover  munidpal  ordinances  where- 
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in  no  fine  has  baen  antluirbwd  or  directed  to  be 
imposed  for  their  violation^^Town  of  Homer  t. 
Brown  (La.)  711. 

{38.  Pnsemtiitlm  aad  Twemtlom 
Im  lower  oo«vt  of  sroude  of 
review. 

A  general  objection  to  documentary  evidence 
offered  in  a  criminal  case,  stating  no  grounds  of 
objection,  Is  ininflelent  to  present  the  mling  for 
review  on  appeal. — ^Brooks  v.  State  (Ala.)  166. 

*The  coart  on  appeal  in  a  criminal  case  wilt 
not  consider  the  questi<Hi  of  the  illegality  of 
testimony  where  no  exception  was  taken  there- 
to.—Coker  V.  State  (Ala.)  303. 

In  order  to  support  an  appeal  by  the  state 
from  an  order  granting  bail  In  a  capital  case, 
under  Code  1896,  {  4314,  It  is  not  necessai^  that 
the  state  should  have  reserved  an  exception  to 
the  jn^nMut— State  v.  Sikes  (Ala.)  777. 

•Under  Or.  Code  1896,  8|  4313,  4333,  an 
objection  to  an  indictment  for  failure  to  al- 
lege the  means  by  which  the  offense  was  com- 
mitted held  reviewable  on  appeal  from  the 
conviction,  though  then  raised  for  the  first 
time.— Oaines  v.  State  (Ala.)  865. 

*An  exception  reserved  to  the  mere  failure  or 
refusal  of  the  court  to  Instruct  the  jury  orally 
on  the  law  of  self-defense,  was  unavailable  to 
present  any  qnettlon  for  Teview  of  appeal.— 
WUliams  v.  State  (Ala.)  992. 

Where  the  coort'a  oral  charge  consisted  of 
several  paragraphs,  an  exception  thereto  as  a 
whole  was  unsustainable,  unless  all  the  para- 
graphs were  bad. — Grlsham  v.  State  (Ala.)  997. 

An  exception  to  the  court's  failure  to  charge 
on  all  the  offenses  embraced  in  the  indictment 
held  not  available  where  accused  failed  to  request 
specific  instracttons  thereon. — Qrisham  v.  State 
(Ala.)  997. 

*An  assignment  predicated  npon  the  refusal 
of  the  trial  court  to  give  a  certun  requested  in- 
struction cannot  be  considered  by  an  ainwllate 
court,  in  the  absence  of  any  showing  l£at  an 
exception  was  taken  to  said  ruling. — Pittman  v. 
State  (Fla.)  885. 

'General  objections  to  evidence  are  without 
weight  before  an  apiKllate  court,  unless  the 
evidence  objected  to  is  palpably  prejudicial, 
improper,  and  inadmissible  for  any  purpose,  or 
under  any  circumstances.— Pittman  v.  State 
(Fla.)  3S5. 

*An  appellate  conrt  will  not  consider  any 
grounds  of  objection  to  the  admissibility  of 
evidence,  except  such  as  were  made  in  the  court 
below.— Pittman  v.  State  (Fla.)  385. 

*In  the  absence  of  proper  exceptions  to  rat- 
ings on  evidence,  they  will  not  tw  considered 
when  assigned  as  error. — Maloy  v.  Stete  (Fla.) 
791. 

*In  the  absence  of  projter  objections  and  ex- 
ceptions, an  asBignment  of  error  that  the  court 
erred  in  its  cross-examination  of  the  defendant, 
a  witness  for  himself,  will  not  be  considered.— 
Maloy  T.  State  (Fla.)  791. 

'Objections  to  the  charge,  but  made  for  the 
first  time  in  a  motion  for  a  new  trials  come 

too  late.— State  v.  Le  Blanc  (La.)  105. 

A  motion  for  new  trial  which  merely  pre- 
sents the  theory  of  the  defoise  as  to  the  facts 
brings  np  nothing  npon  which  the  E^upreme 
Court  can  act.— State  v.  Warren  (Ul.)  361. 

1 40.    ProoeedinKs   for   transfer  of 

oanse,  and  eSeot  thereof. 

Where  a  judgment  admitting  a  person  cliarged 
with  a  capital  offense  to  bail  recited  a  notice  of 
appeal  by  the  state  when  the  judgment  was  ren- 
dered, the  appeal  was  taken  within  the  30  days 


rsqaired  by  Orim.  Code  1896,  |  4816.— State  v. 
Sikes  (Ali)  777. 

A  relator  on  an  application  for  certiorari 
should  make  a  prima  facie  showing  by  annexing 
papers  showing  the  par^  applying  is  entitled  to 
a  hearing. — State  v.  Kiernan  (La.)  56;  In  re 
Kiernan,  Id. 


«41. 


and  proooedincs  not 


—  Hoeord 
  In  record. 

*Where  accused  was  granted  SO  days  to  file 
his  bill  of  exceptions  on  December  8,  1906, 
an  extension  not  granted  until  Janaary  8,  1906, 
was  too  late,  tnough  Janaary  7tb  was  on 
Sunday.— Norman  v.  State  (Ala.)  295. 

*A  bill  of  exceptions  signed  after  the  60 
days  permitted  by  Act  Jan.  23,  1891  (Acts 
1890-91,  p.  227),  for  the  filing  of  bill  of  ex- 
<»ptions  in  the  Supreme  Court,  and  after  the 
commencement  of  a  new  term  of  the  trial  court, 
cannot  be  considered. — Davis  v.  State  (Ala.) 
298.  ^ 

Under  Code  1886,  S  215.  tbe  lecord  fee«  to 
sufficiently  show  that  the  tnll  of  exceptions  was 
filed  in  term  time.— Sandan  v.  Stata  (Ala.) 
466. 

Thourh  a  judgment  entry  recites  action  on  a 
demurrer,  it  not  being  disclosed  by  the  record, 
it  cannot  be  considered. — Bradford  v.  Stete 
(Ala.)  471. 

Recitals  In  a  bill  of  exceptions  Held  not  to 
supply  omisaions  of  orders  in  the  record  ex- 
tenoing  the  time  for  the  signlu  of  the  bill, 
and  tbe  bill  could  not  be  considered  on  appeaL— 
Mitchell  T.  State  (Ala.)  61& 

In  a  criminal  case  the  record  ahoald  show 
an  order  requiring  the  sheriff  to  serve  a  copy 

of  the  indictment  and  venire  on  accused  one 
entire  day  before  that  fixed  for  trial,  under  Code 
1896.  S  6273.— Allen  v.  State  (Ala.)  624. 

A  bill  of  exceptions  signed  within  30  daj-s 
fixed  by  the  trial  judge  for  signing  the  same 
held  signed  within  the  time  allowed  by  Crim. 
Code  1896,  §  4316,  for  taking  the  appeal.— 
State  V.  Sikes  (Ala.)  777. 

*On  an  appeal  from  a  judgment  In  a  criminal 
case,  the  conviction  will  not  be  reversed  on  the 
facte  where  Uie  bill  of  exceptions  does  not  spt 
out  all  the  evidence.— State  v.  Sikes  (Ala.)  777. 

The  court's  action  in  ezcnsing  8  Juror  in  a 
criminal  case  "for  good  and  suffident  cause" 
cannot  be  reviewed  where  the  cause  was  not 
shown  by  the  appeal  record.— Gaines  t.  Stete 

(Ala.)  866. 

On  appeal  in  a  criminal  case,  certain  ground;: 
of  a  motion  in  arrest  of  judgment  held  to  pre- 
sent qnestions  properly  jvesentable  only  b^  mil 
of  nceptions. — Dix  v.  Stete  (Ala.)  924. 

Under  Acta  1890-91,  p.  916;  Acts  Gen.  As- 
sembly 1890-91,  p.  227;  where  the  60  days  given 
by  the  statute  for  filing  a  bill  of  exceptions 
extends  into  tbe  term  next  ensuing  after  the 
term  of  conviction,  counsel  held  without  power 
to  extend  the  time  to  sign  the  bill. — Dix  v. 
State  (Ala.)  924. 

Under  Acts  189-1^95,  p.  1227,  held  that  an 
order  made  by  the  city  court  of  Talletleea  in- 
stead of  by  the  presiding  judge  thereof  ex- 
tending the  time  for  the  signi^  of  a  bill  of 
exceptions  was  of  no  ^ect— Keith  v.  Stete 
(Ala.)  953. 

Where  pleas  to  which  a  demurrer  was  sus- 
tained and  the  demurrer  are  only  brought  up  in 
the  bill  of  exceptions,  the  ruling  cannot  be  re- 
viewed.—WUliams  v.  State  (Ala.)  992. 

Where  a  Mil  of  exceptions  shows  that  a  ques- 
tion on  cross-examination  to  one  of  defendant's 
witnesses  was  objected  to,  bat  does  not  show 
that  it  was  answered,  there  is  no  rerenible 


4180.— «8 


*Polmt  aanotetod.  See  syllAliva. 
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error  disclosed,  thoogb  the  objectiona  were  Im- 
rl7  ovemiled. — State  T.  Le  Blanc  (Ia.) 


*A  mling  that  no  proper  foondatioD  had  been 
laid  for  the  admisaioii  of  proof  of  prior  commtml- 
cated  threats  held  reviewable  on  appeal  when 
all  the  evidence  on  which  the  court  acted  is 
broaght  up  by  bill  of  exceptions. — State  t.  Ram- 
bo  (La.)  §59. 

*Wbere  overt  act  on  the  part  of  the  prose- 
cuting witness  is  relied  on  as  a  defense  to 
shooting  with  Intent  to  kill,  and  neither  the  bill 
of  exceptions  nor  the  evidence  annexed  show 
the  relation  between  such  act  and  the  shoot- 
ing, the  Supreme  Court  will  accept  as  correct 
the  ruling  of  the  trial  judge  that  no  overt  act 
was  proved. — State  v.  Warren  (La.)  361. 

•Objections  to  letters  admitted  in  evidence  in 
a  criminal  case  cannot  be  considered  when  thej 
are  not  annexed  to  a  bill  of  exceptions  or  in- 
cluded in  the  transcript  on  appeal. — State  t. 
Cook  (La.)  434. 

A  bin  of  exceptions  should  show  the  pertinen- 
cy of  requested  special  charges  by  a  sufficient 
reciul  of  facts.— State  v.  Cook  (La.)  434. 

A  judge  is  without  authority  to  sign  bills 
of  exception  after  the  appeal  has  been  lodged 
In  the  Sapreme  OonrL — State  t.  Baffin  (La.) 
647. 

I4S.  —  AMdciuMmt    of    avran  mad 
Mefi. 

•General  assignment  of  error  to  all  the  re- 
fusals to  give  separate  instructions  will  not  be 
considered  except  so  far  as  to  ascertain  if  any 
one  of  them  was  properly  letased^ — ^Maloy  t. 
State  (Fla.)  701. 


148. 


—  Dlswissal, 

•Where  the  state  apoeals  from  an  order  dis- 
charging defendant  charged  with  murder,  and 
the  defendant  Ss  hanged  by  a  mob,  the  anneal 
will  be  dismissed.— State  t.  Bogers  (La.)  477. 

{44.  — -  Beriew. 

In  a  prosecution  of  a  physician  for  practicing 
without  a  certificate,  the  allowance  of  a  qnes- 
tioD  as  to  whether  he  held  himself  out  to  the 
world  as  a  practicing  physician  held  not  prej- 
udicial to  defendant. — Brooks  t.  State  (Ala.) 
156. 

In  a  prosecution  for  gaming,  indefiniteneas  of 
a  question  concerning  ouier  games  played  on  the 
premises  in  cootroversey  held  cored  by  the  wit- 
ness' answer. — Winston  v.  State  (Ala.)  174. 

*The  denial  of  a  motion  for  a  new  trial  In  a 
criminal  case  cannot  be  reviewed  on  appeal. — 
Jackson  t.  State  (Ala.)  178. 

•The  subsequent  admission  of  evidence  cured 
any  error  in  the  former  exclusion  thereof. — Un- 
trelner  v.  State  (Ala.)  285. 

•An  application  for  a  new  trial  in  a  criminal 
case  is  adressed  to  the  discretion  of  the  court, 
and  is  not  revisable  on  appeal. — Coker  v.  State 
(Ala.)  803. 

Error  In  the  admission  of  evldenee  held  not 

Sound  for  reversal  under  Code  1896,  |  4333. — 
ill  V.  State  (Ala.)  621. 

The  error,  If  any,  in  overruling  an  objection 
to  a  question  asked  a  witness  held  harmless  In 
view  of  the  answer, — Hill  v.  State  (Ala.)  621, 

*On  appeal  frcun  a  conviction,  the  ezlstenoe 
of  evidence  sufficient  to  warrant  the  refusal  of 
an  affirmative  charge  presumed  where  bill  of 
exceptions  did  not  set  out  all  of  the  evidence.— 
Pearson  v.  State  (Ala.)  733. 

TTnder  Code  1806,  |  4338,  the  admission  of 
certain  evidence  in  a  prosecution  for  burglary,  if 


emHieous,  held  harmless.— PecA  t.  State  (Ala.) 
760. 

*Where  on  appeal  die  oral  diaxfe  of  tbe  court 
was  not  set  out,  it  would  be  presumed  that 
charaea  given  for  the  defendant  were  not  ni 
conflict  with  the  oral  ctiarge. — Hammond  v. 
State  (Ala.)  761. 

The  motion  for  a  new  trial  in  a  criminal 
caae  Is  addressed  to  the  sound  discretion  ot  the 
court  and  not  revisable.— Dawson  t.  State  (Ala.) 
803. 

•Where  accused  was  only  sentenced  for  bur- 
glary under  a  good  count  In  the  indicttn«it 
he  was  not  prejudiced  by  a  defect  In  another 
count  attempting  to  charge  grand  larceny.— 
Burrow  v.  State  (Ala.)  987. 

•Where  a  r^^ular  term  of  court  was  reqnired 
by  statute  to  be  held  on  Hay  15,  190S,  it 
would  be  presumed,  in  the  ab!«nce  of  evidence 
to  the  contrary,  that  a  SR>ecial  term  held  in 
another  county  on  May  22a  was  not  held  until 
after  the  adjournment  of  the  general  term.— 
Williams  v.  State  (Ala.)  992. 

On  appeal  from  the  county  court  of  LAwrence 
County  trtm  a  convlcUon  of  misdemeanOT  tlie 
Supreme  Oourt  held  to  have  antbori^  to  re- 
view the  action  of  the  trial  court  in  applyinf 
the  law  to  facts  In  respect  to  which  uere  is 
no  conflict  [Act  Feb.  G,  1801,  as  amended  by 
Acts  18^^,  p.  8S6]^Bradford  t.  State  (Ala.) 
1024. 

•In  both  civil  and  criminal  cases  the  trial 
court  is  authorized  to  regulate  the  order  of  tlie 
introduction  of  evidence,  and  its  discretion  in 
this  matter  will  only  be  interfered  with  by  an 
appellate  oourt  when  a  clear  abuse  thereof  is 
made  to  appear. — Hoodleaa  t.  Jemigan  (Fla.) 
104. 

•Where  there  are  assignments  of  error  which 
are  not  argued,  but  merely  repeated  in  the 
brieft  an  appellate  court  is  not  required  to  do 
more  than  read  the  leoord  in  connection  with 
such  assignments,  and  if  it  discovers  no  plain 
error  the  Judgment  will  not  be  Teveraed. — 
Pittmau  T.  Stats  (Fla.)  S86b 

•The  trial  court  is  authorized  to  regulate 
the  order  of  the  introduction  of  evidence,  and 
its  discretion  in  this  matter  will  only  be  in- 
terfered with  when  a  dear  abuse  thneof  wp- 
peara^Pittman  t.  iState  (Fla.)  886. 

•An  i^Ueation  for  a  oontlnnance  is  addressed 
to  the  sound  discretion  of  tbe  trial  court,  and 

the  denial  of  such  a  motion  will  not  be  re- 
versed, unless  there  has  been  a  palpable  abuse 
of  this  di8cretion.-~Pittman  v.  SUte  (Fla.) 
380. 

•The  refusal  in  a  criminal  case  to  order  a 
view  in  another  county  will  not  be  dlstoibed; 
no  abuse  of  discretion  being  shown.— ThompsOB 
V.  State  (Fla.)  899. 

That  the  trial  Judge  refused  to  allow  a  wi^ 
ness  for  the  defense  to  be  asked  whether  he  knew 
the  general  reputation  of  witness  for  the  state 
for  veracity  is  no  ground  for  reversal,  where  the 
answer  expected  to  be  made  was  not  made 
known  to  the  court,  nor  on  a  motion  for  new 
trial.— State  v.  Hester  (La.)  231. 

•The  Sopieme  Court  is  without  juriaidction 
to  raverse  a  cotaviction  on  questions  of  &ct. — 
State  v.  Dartes  (!«.)  658. 

The  fact  that  by  consent  of  counsel  for  the 
state  and  the  defendant  the  witnesses  for  both 
sides  had  been  ordered  to  be  kept  where  they 
could  hear  the  testimony  given  on  the  trial  ktU 
not  to  have  the  effect  of  preventing  the  district 
attorney  communicating  with  the  state  witness- 
es.—State  V.  Jamea  County  (LaJ  702. 


•Point  annotated.  See  syllabna. 
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PermittlDe' introduction  of  a  letter  on  a  mo- 
tion for  continuance  cannot.  In  the  absence  of  • 
farther  sbowing,  be  held  prejndicial. — Dtmald  t. 
State  (Miss.)  4. 

i4S>  Dotermlaatioii  and  dlspoiitlom  of 
eansa. 

•Where  there  is  no  error  affecting  the  merits 
neceasitating  the  grant  of  a  new  trial  or  the 
vacation  of  the  verdict,  but  simply  an  unao- 
thorized  senteace,  the  court  on  appeal  will  re- 
verse the  judgment  and  sentence)  leaving  the 
verdict  to  stand  as  a  basis  for  a  proper  sen- 
tence.—Irvin  V.  SUte  (Fla.)  785. 

146,  Panlslimemt    and    pravantlom  of 

erlme. 

*Where  the  penalty  preecribed  la  imprison- 
ment in  the  penitentiary  or  a  money  fine,  a 

Jirimary  sentence  of  imprisonment  In  the  county 
lil  to  nnanthorized.— Irrin  t.  State  (Fla.)  785. 

•Under  Acts  1891,  p.  65.  c.  4026.  where  the 
primary  punishment  Imposed  was  a  fine  and 
coBta  of  prosecution  oaly,  the  court  should  fix  a 
period  01  imprisonment  in  the  county  jail,  In- 
stead of  in  the  state  penitentiary,  on  nonpay- 
ment of  snch  fine  and  costs.— Thompson  t. 
State  (Fta.)  899. 

The  exercise  of  the  court's  discretion  in  im- 
posing the  maximum  penalty  held  not  illegal, 
though  influenced  by  information  obtained  out- 
side the  trial.— Donald  t.  State  (Miss.)  4. 

CROPS. 

See  "Agriculture." 

Co-tenancy  in,  see  "Tenancy  in  Common,"  S  !• 
Injuries  to  cropa  by  stock  pasiring  through  de- 
fective cattle  guards,  see  "Railroads,"  S  2. 
Mortgage  of,  see  "Chattel  Mortgages,"  g  8. 
Renting  on  shares,  see  "Landlord  and  Tenant.** 

CROSS  BILL 

See  "Equity,"  S8  8,  4. 

CROSS-EXAMINATION. 

See  '^itnesaea,"  H  S.  4. 

CRUELTY. 

Grotmd  tor  divorce,  see  "IMvorce,"  |  L 

CUSTODY. 

Of  property  levied  on,  see  "Attachment,**  I  2. 

CUSTOMS  AND  USAGES. 

*Proof  of  a  custom  among  traveling  salesmen 
alone  is  inadmissible  as  affecting  the  priocipals 
of  snch  salesmen. — Gould  v.  Cntes  Chair  Co. 
(Ala.)  675. 

*It  cannot  be  presumed  that  a  manufacturer 
domiciled  in  Nortb  Carolina  had  knowledge  of 
a  custom  in  Alabama. — Oould  t.  Gates  Chair 
Co.  (Ala.)  675. 

CY  PRES  DOCTRINE. 

SsB  'H^arltles,"  |  1. 

DAMAGES. 

Allowance  as  interest  of  slightly  excessive  dam- 
ages awarded  in  verdict,  see  "Trial,"  S  13. 

Compensation  for  property  taken  for  public  use 
in  general,  see  'Umtnent  Domain,"^  ||  ^  4. 


Compensation  for  taking  property  of  co-tenants 
for  public  use,  see  "Tenancy  in  Oommon,"  {  8. 

Injury  to  faealUi  of  mother  as  element  of  dam- 
ages for  Dulidoos  arrest  of  child,  see  "Par- 
ent and  ObUd.** 

Damages  for  partioi^r  infmiet. 
See  "Death.**  |  1;    "Malldons  Prosecution," 

i  1;  "Trespass,"  |  2. 
Breach  by  seller  of  oootract  for  sale  nl  goods, 

see  "Sales,"  «  7. 

Injuries  caused  by  pnblic  improvements,  see 
^'Municipal  Corporations,"  {  8. 

Injuries  from  surface  waters,  see  "Waters  and 
Water  Courses,"  i  1. 

Negligent  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  fi  1. 

Recovery  in  particular  QoUon$  or  proceedings. 
See  "Detinue";  "Ejectment,**  |  4 ;  "Trover  and 
Conversion."  \  2. 

S  1.   Komlnol  damages. 

*The  violation  of  a  person's  legal  right 
through  a  tort  gives  rise  to  a  right  of  action 
and  a  verdict  for  at  least  nommal  damages, 
without  specification  an  to  the  particular  dam- 
age resuItinK. — Davis  T.  AAansaa  Southern  R. 
Co.  (La.)  5^. 

I  2.  Orouttds  and  aulijeots  of  oompoM- 
satory  damacss. 

•Where  plaintiffs  found  a  park  which  they  had 
engaged  from  defendant  for  a  picnic  occupied 
by  another  party,  and  defendant  tendered  them 
a  IMS  eligible  place,  which  they  refused  to  take, 
hclA,  that  they  were  entitled  to  damages. — 
O'Meallie  t.  Uorean  (La.)  248. 

Though  a  breach  of  contract  has  hapjwned 
through  an  honest  mistake,  ret  the  actniu  dam- 
ai;e8  caused  by  it  must  be  allowed. — O'HealUa  v. 
AIor«an  (La.)  243. 

Profits  the  making  of  which  constituted  the 
sole  inducement  for  entering  into  the  contract 
are  not  too  speculative  or  remote  to  be  claimed 
as  damages  on  a  breach  of  the  contract. — Dee 
Ailemands  Lumber  Co.  v.  Morgan  City  Timber 
Co.  (La.)  332. 

Certain  items  held  a  part  of  the  cost  of  exe- 
cutlng  a  contract,  to  be  deducted  In  arriving  at 
the  uet  profits. — Des  Ailemands  Lumber  Oi>. 
V.  Morgan  City  Timber  Co.  (La.)  332. 

f  3.    Measure  of  damages. 

*Iu  an  action  for  injuries  to  a  servant,  a 
requested  instruction  on  .damages  held  properly 
refused.— Huggins  v.  Southern  Ry.  Co.  (Ala.) 
856. 

*In  an  action  for  injuries  to  a  railroad  fire- 
man Incapacitating  him  for  employment  as  an 
engineer  or  fireman,  plaintiff  was  not  entitled 
to  give  evidence  of  promises  of  promotion  on  the 
question  of  damages. — Mississippi  Omt.  R.  Co. 
V.  Hardy  (Miss.)  505. 

{  4.    laadeqaata  and  axeessive  damages. 

In  an  action  for  personal  injuries,  verdict  of 

fl,0(X)  held  not  Inadequate. — Stoker  v.  Hodge 
'ence  &  Lumber  Co.  (La.)  211. 

*In  an  action  for  injuries,  a  verdict  fbr  fl^- 

000  held  not  excessive.— Mississippi  CenL  B. 
Co.  V.  Hardy  (Miss.)  505. 

1  6.  —  Ploadlng,  ovidonoe,  aad  wssoss- 

mont. 

*In  an  action  for  killing  idaintifl*s  mare, 
plaintiff  held  entitled  to  recover  intereat  on  the 
damages  sustained  from  the  date  of  the  accident 
to  the  date  of  the  trial.— Nashville,  O.  A  St  L. 
By.  v.  Allen  (Ala.)  633. 

•Evidence  held  competent,  in  an  action  for 
injury  to  goods  from  oil  being  poured  over 
them,  to  show  the  lasting  effect  of  tlie  oil.— 
Louisville  &  N.  R.  Co.  V.  Dnnlap  (Ala.)  826. 


*Piilnt  auotatod.  See  arllabna. 
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*In  an  action  for  damages  hj  the  overflow  of 
a  railroad  drain,  evidence  of  the  rental  value 
and  market  valae  of  plaintiff's  property  al- 
leged to  have  been  Injured,  just  prior  to  the 
overflow,  heU  inadmissible.— Central  of  Oeoisia 
Ry.  Co.  V.  KeytoD  (Ala.)  918. 

Where,  in  an  action  for  iwrsonal  injuries,  al- 
legations of  injury  were  in  general  terms,  evi- 
dence as  to  the  extent  of  injunr  to  plaintiff's 
arms  was  admissible.-— St<Aer  v.  Hodge  Vmoe  Sc 
Lumber  Ca  (U.)  211. 

Profits  of  part  of  a  period  covered  by  a  con- 
tract held  not  a  criteriim  for  determining  what 
the  ultimate  profits  would  probably  have  been 
if  the  full  term  had  been  accomplished. — ^Des 
AUemands  Lumbtt  Co.  T.  Morgan  City  Tiiid>er 
Co.  (La.)  832.  -* 

Where  a  logging  contract  is  wrongfully  ter- 
minated, the  contractor,  who  has  made  no  money 
during  the  time  that  the  contract  was  in  force, 
in  order  to  recover  prospective  profits  for  the 
nn»pired  term,  must  show  that  by  reason  of 
some  change  in  the  conditions  he  would 
be  able  to  make  a  nrofit  in  tbe  future. — Des 
Allemands  Lumber  (Jo.  v.  Morgan  City  Timber 
Go.  ilA.)  332. 

*In  an  action  for  injuries  to  a  servant,  certain 
testimony  given  by  plaintiff  held  not  soaoeptible 
of  the  construction  that  it  allowed  bim  to  be  a 

rr  man  without  property. — Uissiasiiml  Oent. 
Co.  T.  Hardy  (Miss.)  605. 

DEATH. 

ApplicaUllty  of  Instructions  to  pleadings  and 
evidence  in  action  for,  see  "Trial,"  {  9. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," I  7. 

Contributory  negUspuce  as  defense  to  action  for 
causing,  see  "Negligence,"  $  3. 

Harmless  error  In  acti<m  for,  see  "Appeal  and 
Error."  |  19. 

Of  par^  pending  appeal,  see  "Appeal  and  Er- 
ror,*' I  5. 

Opialon  evidence  in  actic»a  for,  aee  "Evidence," 
I  11. 

Requests  for  inetructions  in  action  for,  see 

••Trial,"  8  10. 
Wrongful  doath  of  passenger,  see  "Carriers," 
_f  9. 

wrongful  death  of  servant,  see  "Master  and 

Servant,"  §S  2,  6.  9-11. 

{  1.    Aetlona  for  fwoslac  death. 

Under  Code  1896,  {  27,  evidence  of  age  of 
decedent  held  inadmissible  in  action  for  wrong- 
ful death. — Smith  v.  Birmingham  Ry.  Light  &■ 
Power  Co.  (Ala.)  307.  . 

An  administrator  of  a  deceased  minor  can, 
under  Rev.  St  1892,  §8  2342,  2343.  recover  for 
the  wrongful  death  of  his  intestate,  where  such 
minor  leaves  neither  widow,  nor  minor  child, 
nor  any  person  dependent  on  him  for  support. — 
Bowden  v.  Jacksonville  Electric  Co.  (Fla.)  400. 

*It  is  not  necessary,  when  a  wife  sues  for  the 
negligent  killing  of  her  husband,  that  she  should 
in  ber  pleadings  negative  the  existence  of  minor 
children,  the  Issue  of  her  marrlaRe. — Davis  v. 
Arkansas  Southern  R.  Co.  (Lia.)  5S7. 

•It  is  not  necessary,  in  an  action  by  a  wife 
for  the  wrongful  death  of  her  husband,  that  she 
sliould  allege  that  a  right  of  action  survived  to 
herself. — Davia  v.  Arkansas  Southern  R.  Go. 
(La.)  687. 

*Xo  action  can  be  maintained  In  Mississippi 

Cor  the  death  of  one  billed  in  IjOuisiana  owmg 
to  the  alleged  negligence  of  defendant,  unless 
such  a  right  of  action  is  given  by  the  law 
of  Tjouisiana. — Runt  v.-  Illinois  Cent.  R,  Co. 
(Miss.)  L 


Under  Bierrlck's  Bev.  Civ.  Code  La.  190a 
art  2315.  and  artido  8556,  cL  8,  held,  that 
neither  the  mother  mat  admbUatratwr  of  a  bsa- 
tard  not  legitimlied  can  miUntain  an  actioa  for 
his  death.— Runt  T.  lUlnola  Cent.  B.  Ca 
(Miss.)  1. 

*Acta  1896,  p.  82,  c  66,  modifying  Ann. 
Code  1892,  8  663.  held  to  fix  tbe  meaanre  of 
damages  in  an  action  by  a  parent  for  tbe  death 
of  a  minor  child. — Cumberland  TelepiMm  4c 
Telegraph  Co.  v.  Anderswt  (Miss.)  263. 

In  an  action  by  a  mother  for  the  death  of  a 
minor  son,  an  iniBt  ruction  authoririnc  the  jary 
to  consider  the  loss  of  iB'onMcUTC  sratnities 
from  the  son  to  the  motlier  after  he  became  of 
age,  in  determining  the  measure  of  damages, 
heJa  erroneous.— Cumberland  Telephone  &  Tde- 
graph  Co.  V.  Anderson  (Miss.)  263. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
••BankTuptcy";  *H3cediton^  Suit**;  '•Fraud- 
ulent OcHiTeyanceB." 

DECEDENTS. 

Estates,  see  "Elzecutors  and  Administrators." 
Testimony  aa  to  transactions  with  peraons  sine* 
deceaKd,  see  "Witnesaes,**  {  2. 


See  "Fraud." 


DECEIT. 


*Palat  annotated.  See  arllalniaii 


DECLARATIONS. 

As  evidence  in  civil  actions,  aee  "ETidence,**  H 

7,  8. 

As  evidence  In  criminal  prosecutions,  see  "Grim- 
inal  Law,"  8  12. 

Dying  declarations,  see  "Homicide,"  H  10.  16. 

In  pleading,  see  "Pleading,"  8  8. 

Of  intention  to  claim  land  adversely,  see  "Ad- 
verse PoBaestion,"  S  L 

DECREE 

hi  equity,  see  "Equity,**  I  7. 

DEDICATION. 

Establishment  of  highway.,  see  "Htghwaya,"  i  L 

8  1.  Hatwe  and  reqwlaltes. 

*The  fact  that  a  street  appears  on  the  miip 
which  is  referred  to  in  some  of  several  deeds 
to  lands  in  the  vicinity  ia  not  equivalent  to 
a  dedication.— City  of  Mobile  v.  Fowler  (Ala.) 

468. 

*Mere  testimony  ttiat  certain  lands  formed  a 
part  of  a  street  before  it  was  fenced  in  wsf 
not  sufficient  to  show  that  it  was  used  for  surh 
length  of  time  as  to  become  a  public  hi^'h- 
way.— City  of  Mobile  v.  Fowler  (Ala.)  468. 

•Acceptance  of  a  dedication  may  either  be 
formal  by  the  action  of  the  municipal  or  o;Ii-t 
authorities,  or  may  be  inferred  by  long  ihi[>- 
lie  use.— City  of  Mobile  v.  Fowler  (Ala.)  4<'>8. 

*A  dedication  must  tie  accepted  In  order  to 
become  irrevocable. — City  of  Mobile  t.  Fowlnr 
(Ala.)  468. 

*The  platting  of  land  by  the  owner  and  divid- 
ing it  off  by  streets  and  avenues  and  sellin; 
lots  with  reference  to  a  mao  showing  tbe  stre<-''< 
amounts  to  a  complete  dedication  of  the  streets 
thereon  disclosed. — City  of  Moliile  T>  Fowler 
(Ala.)  46a 
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*An  intent  to  dedicate  maj  be  considered  in 
determining  the  exictence  or  a  dedication  for 

Sublic  nae. — ^McGonrln  t.  Town  of  De  Pnniak 
pringB  (Fla.)  541. 

•Where  the  owner  of  land  makes  a  town  plat 
thereof,  laying  out  atreets,  and  conveys  Iota  with 
reference  to  sncb  plat,  lie  shoe's  an  intent  to 
dedicate  the  streets  to  public  use. — McGourin  v. 
Town  of  De  Faniak  Springs  (Fla.)  541. 

•Evidence  lield  not  to  show  an  intent  to  dedi- 
cate certain  streets. — McGourin  v.  Town  of 
De  Faniak  Sprii^  (Fla.)  641. 

*A  plat  Md  not  evidence  of  an  intention  to 
dedicate  certain  atreets. — McGourin  v.  Town  of 
De  Funiak  Springs  (Fla.)  541. 

•Only  the  owner  of  an  absolute  fee  can  nuke 
an  absolute  dedicntion  to  a  public  use. — Bmce 
T.  Seaboard  Air  Line  Ry.  (Fla.)  883. 

*A  party  claiming  title  to  land  In  tbe  actual 
adverse  poflsession  of  another  cannot,  as  against 
such  adverse  occupant,  make  an  absolute  and 
final  dedication  of  the  land  to  a  public  use. — 
Bruce  v.  Seaboard  Air  Line  By.  (Fla.)  888. 

DEEDS. 

A<teowledgment  of  execution,  see  "Acknowl- 
ment." 

Cancellation,  see  "Cancellation  of  Instruments." 

Covenants  in  deeds,  see  "Covenants." 

Harmless  error  in  admission  of  evidence  re- 
lating to,  see  "Appeal  and  Error,"  |  19. 

In  fraud  of  creditors,  see  "Fmndnlent  Con- 
veyances." 

Reformation,  see  "Reformation  of  Inatruments." 
Resulting  trusts  under  deed  without  considera- 
tion, see  "Tm8t^"  1  1. 

DeedM  by  or  <o  parttcular  ctotlM  of  perMont. 
See  "Infants."  f  1;  "Insane  Fersotu,"  i  2. 
Married  w«m«i,  see  "Hnsband  and  Wife,"  i  & 

Deedt  of  partioular  apeoCea  of,  or  wtate*  or 
interert  in,  properiy. 
Separate  property  of  married  women,  see  "Una- 
bond  and  Wife^**  i  8. 

Parttoutar  claatet  of  deed*. 
Of  trust,  see  "Mortgages." 
Partition  deeds,  see  'Tartition,"  I  1. 
Tax  deeds,  see  •^Taxation,"  i|  4,  5. 

I  1.    Beqvisitea  and  validitr. 

•Where  the  grantor  of  a  deed  writes  his  own 
name,  it  is  sufficient  if  the  deed  is  attested  by 
one  witness,  as  provided  by  Code  1896,  S  982.— 
McCreary  v.  Jackson  Lumber  Co.  (Ala.)  822. 

I  S*   Baeordinc  and  reststratlon. 

The  registration  of  an  act  of  sale  signed  by 
tbe  vendor  alone  will  effect  a  registry  of  the 
sale. — Lepine  v.  Marrero  (La.)  216. 

A  deed  held  not  to  have  imposed  a  condition 
subsequent. — ^Thornton  t.  City  of  Natchez 
(Miss.)  488. 

DEFAMATION. 

See  "Libel  and  Slander." 


DEGREES. 

Of  homicide,  see  "Homicide," 


12,  14. 


DELAY. 

Laches,  see  "Equity,"  |  2. 


DELIVERY. 

Of  gift,  see  "Gifts,"  t  1. 

Of  goods  by  carrier,  see  "Carriers,"!  8. 

Of  telegram,  see  "TelegrajAB  and  ^lephones, 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  "Criminal  Law,** 
I  11. 

DEMURRER. 

In  pleading,  see  "Equib'."  J  8;  "Pleading,"  S  4. 
To  evidence,  see  *"l>iaf,"  |  5. 
To  indictment,  see  "Indictment  and  Informa- 
tion," H  6,  7. 

DEPARTURE. 

In  ideadlttg,  see  "Pleading,"  |  & 

DEPOSITARIES. 

•Where  real  estate  is  sold  by  authende  act, 
and  the  money  la  depoeited  in  a  bank,  to  be 
paid  when  tbe  title  shall  have  hf^n  found  good, 
the  money  so  deposited  is  beyond  the  control 
alike  of  the  purchaser  and  the  seller. — HoUiday 
v.  Hammond  SUte  Bank  (La.)  198. 

Where  purchaser  of  real  estate  has  signed  the 
act  of  purchase,  bat  by  agreement  with 
the  seller  places  the  price  in  a  bank,  to  be  paid 
after  tbe  title  shall  have  been  found  good,  and 
there  is  a  defect  of  which  tbe  purchaser  jEnew, 
and  which  it  was  the  purpose  of  the  agreement 
to  give  the  seller  opportunity  to  cure,  the  money 
cannot  be  withdrawn  by  the  purchaser  without 
the  consent  of  the  seller  until  snch  opportunity 
shall  have  been  exhausted. — HoUIday  T.  Ham- 
mond State  Bank  (La.)  198. 

Where  money  baa  been  deposited  In  a  bank 
to  await  an  examination  of  title,  and  suit  is 
brought  against  the  bank  for  Its  recovery  by  the 
purchaser,  and  by  the  seller  intervening  and 
claiming  it  as  the  price  of  the  property  sold,  the 
objection  on  behalf  of  the  bank  and  intervener 
that  the  purchaser  cannot  prove  by  parol  the  cir- 
cumstances under  which  the  deposit  was  made 
was  one  which  neither  the  baiik  nor  the  in- 
tervener conld  urge. — Hollidoy  t.  Hammond 
State  Bank  (La.)  19a 

DEPOSITIONS. 

See  "Witnesses." 

Best  and  secondary  evidence  of  exhibits  at- 
tached to,  see  "Bvidoice,*'  |  S. 

•Code  1896,  S  1841,  in  relation  to  depositions, 
held  not  to  require  the  commissioner  to  take 
down  the  answers  of  a  witness  In  the  commis- 
sioner's own  handwriting. — Ebersole  t.  Southern 
Building  &  Loan  Ass'n  (Ala.)  150. 

•A  deposition  held  not  sabject  to  a  motlmi 
to  qnash  because  no  copy  of  certein  papers 

referred  to  in  one  of  the  interrogatories  bad  been 
served  on  the  opposite  party  before  the  Issuance 
of  s  commission  and  toe  taking  of  tbe  deposi- 
tion.—Equitable  Mfg.  Co.  V.  Howard  (Ala.)  628. 


•Answers  in  a  deposition  responsive  to  the 
interrogatco-ies  to  which  no  objection  was  made 
held  not  open  to  objection  at  the  trial.— Creel 
V.  Keith  (Ala.)  78a 

•Pfdnt  aanatatad.  U—  syllabu. 
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41  SOXJTBXSS  BBPOBTIOL 


DESCENT  AND  DISTRIBUTION 

See  "Dxeentora  and  AdminWratim";  "Home- 
Btoad."  f  2 ;  "Wills." 

I>eecent  of  proceeds  of  sale  accroing  after  death 

of  seller,  see  "Sales,"  S  1- 
Right  of  atate  to  review  jadgment  sending  heirs 

Into  poesession,  see  "Appeal  and  Knor^'  }  8. 
SnflSdency  of  proof  of  title  by  descent  to 

Bu^ain  action  of  ejectment,  see  "Ejectment," 

Title  of  statutes  relating  to  descent  of  proiH 
erty,  see  "Statutes,"  I  8. 

DESCRIPTION. 

Names  of  individuals,  see  "Names.** 

Of  property  in  tax  deed,  see  "Tsxatkm,"  |  6. 

DESERTION. 

Orotmd  for  divorce,  see  "Divorce,"  1 1. 

DETINUE 

Belevancy  and  materiality  of  evidence,  see  "Evi- 
dence," S  4. 

'Damages  for  detention  of  perishable  prop- 
erty, in  an  action  of  detinue,  may  cover  lose  for 
deterioration  of  the  property. — Merchants'  Nat. 
Bank  v.  Bales  (Ala.)  &1& 

Where  a  daimant  of  property  sought  to  be 
recovered  in  detinue  made  himself  a  party, 
under  Code  1896,  8  2634,  he  subjected  himself 
to  the  same  judgment  as  would  have  gone 
against  the  original  defendant — Merchants*  Nat. 
Bank  T.  Bales  (Ala.)  616. 

*Where  O'.'s  agent  obtained  possession  of  prop- 
erty without  the  consent  of  the  owner  or  any- 
one authorized  to  bind  htm,  the  owner  was  en- 
titled to  recover  the  same  wherever  found. — 
Merchants'  Nat.  Bank  v.  Bales  (Ala.)  516. 

*The  facte  which  plaintiff  must  show  in  order 
to  recover  in  detinue  stated. — Ryall  t.  Pearson 
Bros.  (Ala.)  673. 

*A  plea  of  the  general  issue  in  detinue  held 
the  equivalent  of  a  plea  of  oon  detinet  at  the 
common  law. — Ryall  v.  Pearson  Bros.  (Ala.) 
673. 

In  detinue  for  a  mule,  an  allegation  of  the 
complaint  as  to  when  the  mule  was  sold  by 
plaintiff  to  a  certain  person  held  a  substantifu 
correspondence  with  the  evidence  as  to  the  sale. 
— Holman  v.  Clark  (Ala.)  765. 

*In  detinue  for  a  mule,  held,  that  there  was 
no  Budi  variance  between  the  color  of  the  mule 
^ven  in  the  complaint  and  that  in  a  mortgage 
under  which  plaintiff  claimed  as  to  render  the 
mortgage  inadmissible. — Holman  v.  Clark  (Ala.) 
765. 

Where,  iu  detinue  for  a  mule,  there  is  a  snb- 
stantial  correspondence  between  the  description 
of  the  mule  in  the  complaint  and  the  proof,  the 
age  of  the  mule  given  in  the  complamt  is  Im- 
material.—Holman  V.  Olark  (Ala.)  765. 

Under  a  complaint  in  an  action  on  a  detinue 
bond  alleging  that  the  writ  was  issued  by  C.. 
a  notary  public  and  ex  officio  justice  of  tha 
peace,  it  was  permissible  to  prove  tlut  G.  was 
a  de  facto  justice.— Willlama  t.  Finch  (Ala.) 
834* 


See  "Wills." 


DEVISES. 


DILATORY  PLEAS. 

See  "Pleading,"  |  2. 


DIRECTING  VERDICT. 

In  dvil  actions,  see  •rFrfat."  |  6. 
In  criminal  prosecnttons,  see  "Criminal  Lmr.' 
121 

DISABILITIES. 

Contributory  negligence  of  perscns  under  ^ 

ability,  see  "Negllgaioe,"  jTS. 
Effect  on  limltaBon,  see  '^limitation  of  Ac- 

tioniV"  1 1. 

DISCHARGE. 

From  service  as  juror,  see  "Jury,"  1  & 

From  indebtedne$$f  oUtgation,  or  KablU^ 

See  "Accord  and  Satisfaction";  "BankrnptcTt" 

f  1;  "Release." 
Liability  as  guarantor,  see  "Guarantr,**  f  1. 
IiUibility  as  surety,  see  "Princi^  and  Sar^,"" 

DISCLAIMER. 

In  pleading  in  ejectment,  sea  "Ojectment,**  I  2. 

DISCRETION  OF  COURT. 

Conduct  of  trial,  see  "Trial."  |  2. 

Continuance  iu  criminal  prosecution,  see  **Criiii- 
iual  Law,"  {  18. 

Dissolution  of  injunction,  see  "Injunction,"  I  4 

Examination  of  witness,  see  "Witnesses,**  f  3. 

New  trial  of  criminal  prosecution,  see  "Crim- 
inal Law,"  §  86. 

Plea  o(  not  guilty,  see  "Criminal  Law,"  f  7. 

Punishment  for  criminal  offense,  see  ^K3riniinal 
Law"  I  46:  "Homicide,"  {  17. 

Quashing  indictment,  see  "Indictment  and  lo- 
formation,'*  S  S. 

Reception  of  evidence  in  civil  action,  see  "Tri- 

Reception  of  evidence  In  criminal  prosecatian, 

see  "Criminal  Law,"  {  21. 
Review  in  civil  actions,  see  "Appeal  and 

ror,"  {  15. 

Review  in  criminal  prosecutions,  see  **GTiiniBal 
Law,"  {  44;  "Homicide,"  |  16. 

Separation  and  exclusion  of  witnesses,  bm 
'•Criminal  Law,"  «  21. 

Severance  in  criminal  prosecution,  see  "Crim- 
inal Law,"  I  19. 

DISCRIMINATION. 

By  carrier,  we  "Carriers,"  H  1.  7. 


DISMISSAL  AND  NONSUIT. 


"Par- 


Misjoinder  of  parties  as  ground  for,  see 
Ues,"  {  8. 

Presentation  in  record  on  appeal  of  questions  rr< 
lating  to,  see  "Appeal  and  Error,"  i  9. 

In  partioidar  aotiont  or  proceedingt. 
See  "Habeas  Corpns,"  i  2;   "Partition,**  |  2. 
Appeal  or  writ  of  error,  see  "Appeal  and  Ei^ 

ror,"  a  8,  9,  11;  "Criminal  Law,"  |  43. 
Certiorari  to  justice  of  the  peace,  see  JuaticM 

of  the  Peace,"  I  4. 
For  custody  of  child,  see  "Parent  and  ChiU." 
Suit  in  equity,  see  "Equity,"  f  4. 
To  redeem  from  foreclosure,  see  "Hortgages," 

I  7. 

To  restrain  nltra  vires  acta  of  municipal  cor- 
porations, see  "Mnnldpal  Gorporattoo^**  |  7. 

DISPENSARY  ACT. 

See  "Intoxicating  Liquois,"  |  0, 


*P«tnt  auotatodU  Bee  ayllalraa. 
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DISQUALIFICATION. 

Of  judge.  Bee  "Jadges,"  I  2L 
Of  juror,  aee  "Jar?."  I  4. 

DISSOLUTION. 

Of  injunction,  ne  "Injonctlcm,"  1 4. 
Of  partnership,  Ke  'Tartnendalp.''  |  4. 

DISTRIBUTION. 

Of  assets  of  mrtnerthip  on  disaolatlon,  see 

"Partnersliip/'  S  4. 
Of  estate  of  decedent,  see  "Bxecnttm  and  Ad- 

miniatraton,"  1 8. 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Argnment  and  conduct  «f  in  criminal  proaecu' 
tiona,  see  "Criminal  Law."  f  2S. 

Jurisdictional  amount  In  controversy  in  manda- 
muB  to  compel  payment  of  commissions  on 
flnea  to,  aee  "Appeu  and  Error,"  |  2. 

DISTRICTS. 

stock  law  districts,  aee  "Animals.** 

DIVORCE. 

Ciistod;  of  child  of  divorced  parents,  see  Tar- 

ent  and  Child." 
Estoppe]  by  record  in  divorce  suit,  see  "Ea- 

toppel,"  i  1. 
8^>^te  mainteiance,  see  "Husband  and  Wife," 

i  1.  Chmnds. 

Where  plaintiff  and  defendant  lived  together 
as  husband  and  wife  nearly  half  a  century,  and 
their  children  are  of  age  and  married,  it  is  too 
late  to  apply  for  a  separation  from  bed  and 
board  because  of  all»ed  cmel  snd  abusive  treat- 
ment.—Smith  T.  Smith  <La.)  238. 

*A  husband  held  ^titled  to  a  divorce  on  the 
gronnd  of  desertion. — Qravea  t.  Graves  (Miss.) 

I  S.    JnriadletloB,  p«o— sdiMgs,  wid  M- 
Uef. 

In  a  suit  by  a  husband  for  divorce,  evidence 
of  statements  of  the  wife  as  to  her  relations 
wlt^  her  husband  is  admissible. — Oraves  t. 
Oravea  (Miss.)  884. 

f  3.    AllxiiOBT.  allowaneea,  and  disposi- 
tion of  property. 

Alimony  can  be  allowed  to  the  wife  after 
divorce,  under  <Mv.  Code,  art  160,  only  from  the 
propoty,  and  not  in  excess  of  one-third  of  the 
income  of  the  husband.— Jackson  v.  Bums  (La.) 

40. 

•Where  wife  in  her  petition  for  divorce  prays 
for  alimony  from  judicial  demand,  she  may  be 
awarded  a  lump  sum  for  maintenance  during 
litigation.— Jacuon  v.  Bums  (La.)  40i 

DOCUMENTS. 

As  evidence  In  dvU  actions,  aee  "Evidence/* 
i  0. 

DOMICILE. 

Itfatrimonial  domicile  aee  "Husband  and  Wife," 
S  1. 


DONATIONS. 

See  "Oifta.** 

Interspousal  d<mation%  sea  "Hndiand  and 
Wife."  15. 

DOWER. 

Election  between  testamentary  providona  and 
dower,  see  "Wills,"  S  6. 

DRAFT. 

See  "Banks  and  Banking."  |  1;  "BUU  and 
Notea,"  I  2. 

DRAINS. 

Evidence  of  damages  from  overflow,  see  "Dam- 
ages," I  S. 

EJvIdence  of  similar  facts  In  action  for  injuriea 
from  overflow,  see  "Evidence,"  fi  4. 

Opinion  evidence  in  action  for  injuriea  from 
overflow,  see  "Evidence,"  |  11. 

DUE  PROCESS  OF  UW. 

See  "Constitutional  Law,"  |  7. 

DUPLICITY. 

In  Indictment,  see  "bidlctment  and  Informa- 
tion," l{  4,  7. 
In  plead^  in  equity,  see  "Equity."  I  8. 

DYING  DECLARATIONS. 

See  "Homicide,"  H  10.  16. 

EASEMENTS. 

See  "Dedication" ;  "Highways." 

EJECTION. 

Of  paoraiger.  see  "Carriers,"  I  & 

EJECTMENT. 

See  "Real  Actions." 

Competent  of  evidence,  see  "Evidence,**  |  4. 
Con^adiction  of  witnesses,  see  "Witneases," 

Declarations  as  evidence,  see  "Evidence,"  |  7. 
Evidence  of  adverse  possession,  see  "Adverse 

PosBession,"  §§  1,  8. 
Harmless  error,  see  "Appeal  and  Error,"  S  10- 
Jurisdictlon  in  general,  see  "Courts,"  |  1. 
Multifariousness  in  bill  to  enjoin,  see  "Equity," 

f  S. 

Opinion  evidence,  see  "Evidence,"  {  11. 

Presentation  in  lower  court  of  questions  for  re- 
viei^  see  "Appeal  and  Error,"  {  4. 

Remedy  by  ejectment  or  action  to  quiet  title, 
see  '^Quieting  Title."  1  1. 

Restraining  action  of  ejectment,  see  "Injunc- 
tion," 8  2.  ^         ^  ^ 

f  1.   Ricbt  of  motion  mnd  defenses. 

Plaintiff  In  ejectment  must  rely  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  de- 
fendant's title.— Malone  v.  La  Grolx  (Ale.)  724. 

*Wbere  plaintiffs  aoqulred  a  prior  possession 
through  thar  grantors,  who  took  without  notice 
of  adverse  poneaslon  by  one  through  wliom  de- 
fendants claimed,  plaintiffs  held  entitled  to  re- 
cover la  ejectment  against  a  trespasser  or  one 
claiming  under  a  later  possession. — McCreary  v. 
Jackson  Lumber  Co.  (Ala.)  822: 
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Where  in  ejectment  defendant  proved  color  of 
title  and  a  bona  fide  pnrchase,  he  was  relieved 
from  proving  an  outstanding  title  by  plain- 
tiflfs  proof  uiat  the  title  waa  in  the  patentee 
with  whom  plaintiffs  were  not  connected. — Mc- 
Creary  t.  JacksoD  Lumber  Co.  (Ala.)  822. 

*One  claiming  by  prior  possesaion  under  color 
of  title  cannot  recover  in  ejectment  where  the 
evidence  fails  to  show  continuous  possession  to 
time  of  the  dispossession  by  defendant,  or  an  in- 
tention to  return.— MeCreary  t.  Jackson  Lumber 
Co.  (Ala.)  822. 

*Where  neither  party  in  ejectment  has  the 
true  title,  the  older  possession  gives  the  better 
^gt— MeCreary  t.  Jackson  Lnmber  Co.  (Ala.) 

*Where  plaintiEfo  in  ejectment  had  title,  they 
were  entitled  to  recover  posBeaslon.— DoinlB  t. 
Price  (Ala.)  840, 

Where  one  of  the  defendants  in  ejectment  ad- 
mitted possession,  the  only  plea  open  to  him  was 
the  general  issue,  which  put  plaintiffs  to  proof 
of  their  title.— Dennis  v.  Price  (Ala.)  840. 

Where  one  of  the  defendants  in  ejectment  ad- 
mitted poBsessioD,  it  was  no  bar  to  plaiotiff'&  re- 
covery Uiat  the  other  defendant  Jointly  saed  was 
not  In  poMesBlon. — Dennis  t.  Price  (Ala.)  840. 

*FlaintifF  in  eje^meot  must  recover  on  tlie 
strength  of  his  own  title. — Ropei  t.  Mlnsbew 

(Fla!)  688. 

I  X.   Pleadlac  •-videnof. 

In  ejectment  a  witness  Md  properly  eroas- 
onunined  u  to  the  claim  of  <Ahen  to  tbe  land 
in  controreray* — Lawrence  t.  Doe  ex  dem.  Ala- 
bama State  lAnd  Co.  (Ala.)  612. 

It  was  improper  in  ejectment  to  permit  a  wit- 
ness to  state  that  he  had  "sold  those  lands," 
referring  to  lands  covered  by  a  plat. — Hoyle  v. 
Mann  (Ala.)  836. 

In  ejectment,  evidence  that  witness  made  a 
sate  of  certain  land  not  shown  to  be  part  of  the 
land  in  controversy,  contiguous  thereto,  or  cov- 
ered by  the  same  color  of  title,  held  incompetent. 
—Hoyle  T.  Mann  (Ala.)  83-^. 

In  ejectment,  qaestions  asked  whether  any- 
body living  on  the  land  paid  witneas  $50  there- 
for, as  agent  of  B.,  and  whether  purchasers  from 
B.  liad  been  dlitnibed,  kelcl  inadmissible. — Hc^le 
V.  Mann  (Ala.) 

In  ejectment,  evidence  as  to  whether  defend- 
ant said  anything  to  witness  concerning  the 
land,  and  when  B.^s  heirs  learned  that  the  lands 
had  been  sold  by  their  mother,  held  irreleTant.— 
Hoyle  V.  Mann  (Ala.)  835. 

In  ejectment,  the  question  how  or  by  what 
means  defendant  Indiued  the  heirs  of  B.  to  con- 
vey thalr  Interest  to  him  held  immaterial.— 
Hoyle  T.  Mann  (Ala.)  835. 

A  question  asked  of  a  witness  in  ejectment, 
"Why  did  you  think  it  took  a  deed  from  both 

farties  to  make  a  good  title?"  was  improper.- 
-loyle  V.  Mann  (Ala.)  835. 

Where  a  person  buys  land  claimed  to  be  in 
the  adverse  possession  of  another,  it  is  Imma- 
terial whether  the  pnrchaser  knew  of  such  ad- 
verse poesessioD.- Hoyle  v.  Mann  (Ala.)  835. 

Where  In  ejectment  complainant's  abstract 
showed  that  he  claimed  entirely  by  adverse  pos- 
session under  B.'b  deed,  defendant  conlil  not 
force  plaintiff  back  to  a  common  source,  in  or- 
der  to  strengthen  Ilia  own  title. — Hoyle  t.  Mann 
(Ala.)  886. 

*A  clerical  error  in  an  abstract  famished  in 
ejectment,  as  required  by  Code  1896,  S  1531, 
may  be  corrected. — Hoyle  v.  Mann  (Ala.)  835. 


Ad  allied  insnffldent  abatraet  fnmisbecl  la 
ejectment  under  Code  1888,  f  1631.  mwt  be 
made  before  trial.— Hoyle  t.  Mann  (Ala.)  8^ 

*A  plea  of  one  ot  the  defendants  in  ejectment 

held  a  disclaimer,  and  not  a  plea  In  abatement. — 
Dennis  v.  Price  (Ala.)  84a 

*If  plaintiff  in  ejectment  claims  title  by  de- 
scent, It  is  sufficient  for  him  in  the  first  instance 
to  prove  heitebip,  and  that  his  ancestor  was 
the  person  last  seised. — ^Wilson  r.  JohDMO 
(Fla.f895. 

S  3.   Trial,  JndsBiant,  — <OTwat  of 
iudsaaent,  and  nvlew. 

*A  judgment  for  costs  against  defendant  in 
ejectment  held  not  erroneous. — Lawrence  T>ue 
ex  dem.  Alabama  State  Land  Co.  (Ala.)  61:1 

In  ejectment,  an  inatructioo  authorizing  a  find- 
ing for  plaintiff  if  tbe  jury  believe  the  evi- 
dence held  proper. — Theodore  Land  Go.  ▼.  Lyon 
(Ala.)  682. 

*In  ejectment,  whether  the  grantor  of  plain- 
tiffs ancestor  was  in  possession  when  he  (r>a- 
veyed  the  land  held  for  the  jury. — McCrenry  v. 
Jackson  Lumber  Co.  (Ala.)  822. 

In  ejectment  defendant  held  not  entitled  to  a 
general  charge  on  the  theory  that  both  parties 
claimed  from  a  common  source  from  which  de- 
fendant had  proved  a  perfect  title. — Hoyle  v. 
Blann  (Ala.)  §35. 

Where  plaintiffs  in  ejectment  bad  titl«,  tbey 
were  entitled  to  recover  costs  as  to  thoae  In  poc- 
session.— Dennis  v.  Price  (Ala.)  840. 

•Where  in  ejectment  one  of  the  defendants  dis- 
claimed, plaintilb  were  entitled  to  judgment  for 
the  land  without  costs,  imless  issue  waa  tak^'a 
on  the  disclaimer,  in  which  event  they  were  enti- 
tled to  a  judgment  for  the  land  and  costs  if  tbe 
issue  was  proved,  nnder  Code  1898,  f  lS33.-^>eB- 
nis  7.  Price  (Ala.)  640. 

*A  verdict  in  ejectment,  which  simply  fiadi 
that  plalntilEB  are  entitled  to  fee-simple  estate 

of  tbe  land  described  therein,  does  not  anthor- 
ise  entry  in  behalf  of  the  plaintiffs  of  a  judg- 
ment for  recovery  of  possession. — Rones  v. 
Minshew  (Fla.)  538. 

I  4.    Daioasaa,  maane  pvoflta,  iaaprov*- 
aantBi  and  tuas. 

*A  defendant  in  ejectment  may  prove  valua- 
ble improvements  in  reduction  or  eztinguiitb- 
ment  of  the  rental  damages,  irrespective  of  the 
statutory  suggestion  of  adverse  possession, 
though  he  would  not  be  mtitled  to  indiniifnt 
over  without  such  angcestlon. — New  t*  xoong 
(Ala.)  623. 

ELECTION. 

Between  counts  in  indictment,  see  **Indi<!tment 

and  Information,"  {  4. 
Between  testamentary  provisions  and  other 

rights,  see  "Wills,"  }  B. 

ELECTION  OF  REMEDIES. 

For  breach  of  contract  in  general,  see  "Con- 
tracts," 8  8. 
Waiver  of  tort  by  action  on  contract,  see 

"Action,"  i  2. 

*To  make  a  case  for  the  applicatton  of  the 
doctrine  of  election  of  remedies,  the  party  man 
have  actually  two  incwidstent  renedies. — South- 
ern Ry.  Co.  t.  City  of  Attalla  (Ala.) 

ELECTIONS. 

Of  corporate  officers,  see  "Corporations,"  i  6. 
Restraining  election,  lee  "Injunction,"  f  2. 
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To  determine  popular  will  aa  to  incarring  In- 
debtednen  bj  municipality,  sea  "Manicipal 

ELECTRICITY. 

*Where  wires  strung  by  an  electric  light  com- 
pany and  by  a  telephone  company  are  likely  to 
touch,  either  or  both  parties  must  remedy  such 
dangerouB  condition,  and  where  an  injury  oc- 
curs both  are  liable. — Simmons  v.  Shreveport 
Gas,  Blectric  Light  &  Power  Co.  (La.)  2^; 
SmulUns  t.  Same,  Id. 

EMBEZZLEMENT. 

yarlance  between  allegations  and  proof,  eee 
"Indictment  and  Information,"  8  6. 

•Where  there  was  no  proof  that  the  money 
charged  to  hare  been  embezzled  was  lawfm 
money  of  the  United  States,  and  the  money  was 
not  diown  to  have  had  any  value,  defendant 
was  entitled  to  the  general  charge  in  his  favor. 
—Knight  V.  State  (Ala.)  911. 

In  a  prosecution  for  embesalemait,  facts  held 
insufficient  to  establish  as  a  matter  <tf  law  that 
the  embezzlement  took  place  in  O.  county. — 
Knight  T.  State  (Ala.)  Oil. 

In  a  prosecution  for  embezzlement  of  money 
while  being  carried  by  a  mall  carrier  to  a  bank 
for  hire,  defendant  heJd  not  shown  to  have  been 
a  comnKM  earrier^Knlght  v.  State  (Ala.)  911. 

EMINENT  DOMAIN. 

Determination  of  constitutional  gueatloni  re- 
lating to,  see  "Oonstitutional  Law,"  i  1. 

iDjunction  to  restrain  taking  private  prop^y 
for  public  use,  see  "Injunction,"  S  1. 

Opinion  evidence  of  value  of  property  taken 
or  injured,  see  "ESvidence,"  |  11. 

Public  Improvements  by  municipalities,  see  "Mn* 
niclpal  Corporations,"  |  3. 

Taking  property  of  co-tenants  for  public  use, 
see  Tenancy  in  Common,"  f  8. 

S  !■  Hatnre,  Mtant,  and  Aalecstlan  of 
power. 

*The  requirement  In  Civ.  Code,  art.  2637, 
concerning  expropriation  of  the  "dwelling  house, 
yard,  garden,  and  other  appurtenances,"  does 
not  apply  to  a  tenement  boagDt  and  held  merely 
as  an  investment. — Louisiana  &  A.  By.  C!o.  v. 
Moeeley  (La.)  685. 

That  a  number  of  dtisenfl  guaranty  a  railroad 
company  ttiat  property  needed  for  its  terminal 
facilities  shall  not  cost  beyond  a  certain  sum 
does  not  devest  the  comiiany  of  its  right  to 
proceed  for  the  expropriation  of  such  property. 
— Louisiana  ft  A.  By.  Co.  v.  Moseley  (La.)  6Ki. 

Under  Code  1892,  H  864-858,  and  section 
4291,  repealing  Acts  1886,  p.  93,  c.  88.  a  tele- 
phone company  held  not  entitled  to  exercise 
the  power  of  eminent  domain,  notwithstanding 
Const.  S  195.— Alabama  &  V.  Ry.  Co.  v.  Cum- 
berland Telephone  &  Telegraph  Oo.  Qilim.)  268. 

i  S.  Ottmpemaatlaii. 

*A  telephone  line  along  a  highway  held  not 
an  additional  servitude  entitling  the  abutting 
owner  to  compensation. — Hobbs  v.  Txhie  T^'s- 
Rtauce  Telephone  &  Telegraph  Co.  (Ala.)  1(X)3; 
Horton  V.  Same  (Ala.)  1006;  Richardson  V. 
Same,  Id.;  Pryor  v.  Same,  Id. 

*Where  a  railroad  wrongfuHv  builds  its  road 
and  depot  buildings  on  the  land  of  another,  and 
thereafter  the  owner  sells  the  laud  to  a  third 
person,  the  latter  cannot  recover  of  the  railroad 
company  for  the  tort,  but  the  right  of  action 
remains  In  the  original  owner. — Brace  v.  Sea- 
board Air  Line  By.  (FlaO  883. 


*BalIroad  right  of  way  held  not  to  pass  with 
plantation  at  sheriff's  sale,  but  the  obligation 
to  pay  for  It,  which  the  railroad  owed  to  the 
owners  at  the  time  of  the  apprc^riation,  con- 
tinued to  be  a  debt  due  to  these  owners  after 
they  had  repurchased  the  property. — Scovell  v. 
St.  Louis  Southwestern  By.  Co.  (La.)  723;  In 
re  St  Lonls  Soothweatem  By.  Co.,  la. 

f  3.  PiroeeediBCS  to  take  property  and 
assess  oompensation. 

The  jury  of  freeholders,  in  an  expropriation 
case,  should  be  taken  from  the  vicinage.— Lou- 
isiana By.  &  Navigation  Go.  v.  Morere  (La.)  236. 

The  price  paid  for  neighboring  property  by 
a  railway  company  for  its  Tight  of  way  la  JuM 
admissible  to  show  value.— -Louisiana  Ry.  ft 
Navigation  Co.  v.  Morere  (La.)  236. 

So  long  as  assessments  are  not  made  at  the 
market  value,  the  offering  of  them  to  show  value 
In  expropriation  cases  is  not  competent. — Lou- 
isiana By.  ft  Navigation  Co.  v.  Morere  (La.)  236. 

If  the  only  diange  in  property  since  an  esti- 
mate of  valne  was  made  nas  been  a  steady  rise, 
the  remoteness  of  the  estimate  is  no  ground  of 
objection  to  the  plaintiff.— Louisiana  By.  ft 
Navigation  Co.  v.  Morere  (La.)  236. 

The  verdict  of  the  jury  in  a  case  between  other 
parties  for  the  expropriation  of  property  of 
similar  character  in  the  neighborhood  is  good  evi- 
dence of  value.- Louisiana  By.  ft  Navlgatioa  Oo. 
V.  Morere  (La.)  236. 

Statement  of  a  fiotary  that  the  pricfe  recited 
In  an  act  is  the  true  price,  so  far  as  he  knows, 
is  not  sufficient  proof  of  the  price  to  make  the 
act  admissible  as  proof  of  value.— Louisiana  Ry. 
ft  Navigation  Go.  v.  Morere  (La.)  236. 

Where  In  an  expropriation  suit  a  lump  sum 
is  claimed  as  damages,  and  the  petition  sets 
forth  a  number  of  distinct  elements  of  damage, 
testimony  in  support  of  the  claim  is  properly 
rejected.— Lonittana  By.  ft  Navigation  Co.  v. 
Sarpy  (La.)  477. 

Where  in  expropriation  proceedings  the  jury 
is  impaneled  wltbont  objection,  and  the  case 
continued  under  agreement  that  the  defendant 
shall  answer  on  a  certain  day,  a  motion  to 
quash  the  venire  and  dilatory  exceptloos  came 
too  late  on  the  date  fixed  for  trial. — Louisiana 
Ry.  ft  Navigation  Co.  v.  Sarpy  (La.)  477. 

A  foreign  corporation  which  seeks  to  expro- 
priate a  right  of  way  most  meet  objections  to 
legality  of  its  organization  by  proving  the  reg- 
ularity thereof.— <7umberland  Telnihone  ft  Tde- 
graph  Co.  v.  St.  Lonls,  I.  U.  ft  8.  Ry.  Go. 
(La.)  492. 

Expropriation  proceedings  are  to  be  tried  snm- 
marily,  and  a  defendant,  who  when  the  case 
is  called  for  trial  presents  an  exception  in- 
volving questions  of  fact  as  well  as  law,  cannot 
insist  on  a  separate  trial  of  the  same  before 
the  judge. — Louisiana  &  A.  Ry.  Co.  v.  Mose- 
ley (La?)  585. 

Where  two  juries  have  assessed  damages  at 
about  the  same  amount,  and  their  verdicts  are 
sustained  by  a  preponderance  of  the  evidence, 
there  is  no  reason  why  the  court  should  disturb 
the  last  verdict — Lonlsiana  ft  A.  By.  Co.  v. 
Moseley  (La.)  686. 

Where,  in  an  expropriation  case,  an  excep- 
tion is  referred  to  the  merits,  and  the  question  is 
afterwards  ruled  on  In  connection  with  applica- 
tions for  separate  charges  and  for  a  new  trial. 
Tnd  the  puIinsfK  are  affirmed  on  appeal,  the 
exceptor  has  no  just  cause  of  complaint — 
Louisiana  ft  A.  Ry.  Co.  v.  Moseley  (La.)  585. 

*The  right  of  a  telegraph  company  to  exercise 
the  iwwer  of  eminent  cuanain  cannot  be  de- 
feated by  the  owner  of  the  land  showing  the 
ill^allty  of  the  incorporation  of  the  company. 
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— Alabama  &  Y.  By.  Co.  t.  CumberlaDd  Tele- 
phone &  Telegraph  Co.  (Miss.)  258. 

S  4>   RoMtedles  of  owneva  of  property. 

Under  Ooiut.  {  227,  in  an  action  by  an  owner 
of  a  lot  abatting  ob  a  atreet  to  recorer  damagea 
for  the  cottttractlon  of  a  railroad  'embankment 
in  the  street,  held  that  the  jar;  may  not,  under 
Code  1896,  S  1718,  consider  enhancement  in 
Talue  from  the  operation  of  the  road.— Birming- 
ham Ry..  Light  &  Power  Co.  v,  Oden  (Ala.)  129. 

*The  measare  of  damages  to  which  the  owner 
of  property  abutting  on  a  street  is  entitled  under 
Const,  i  227,  on  constructioa  of  a  public  utility 
in  the  street  under  a  franchise,  determined.-^ 
Birmingham  By.,  lAgbt  St  Power  Co.  t.  Oden 
(Ala.)  129. 

Under  Const.  8  227,  held,  that  in  an  action 
by  the  owner  of  a  lot  abutting  on  a  street  io 
wnich  a  railroad  embankment  had  been  construc- 
ted under  a  franchise,  to  recover  damages  from 
the  construction,  it  was  error  to  admit  evidence 
as  to  what  amount  of  material  would  be  re- 
quired to  fill  In  plaintiff's  lot  to  bring  ft  to  a 
level  with  the  car  rail  on  the  embankment— 
Birmingham  Sj.  Ught  ft  Power  Go.  t.  Od«i 
(Ala.)  129. 

•In  en  action  by  the  owner  of  property  abut- 
ting on  a  street  for  damages,  under  Const  art. 
227,  from  the  construction  of  a  railroad  embank- 
ment in  the  street  under  a  frandiise.  demurrers 
to  the  complaint  held  properly  OTerruled. — 
Birmingham  By.  Light  ft  Power  Co.  t.  Oden 
(Ala.)  129. 

Under  Const.  S  227,  in  an  action  by  the  owner 
of  a  lot  abutting  on  a  street  to  recover  damages 
for  the  construction  of  a  railroad  embankment 
in  the  street,  held  necessary  tor  plaintiff  to 

grove  that  the  construction  was  done  under  a 
ranchise.— Birmingham  By.  Light  ft  Power  Go. 
V.  Oden  (Ala.)  129. 

♦Two  years*  prescription  prescribed  by  Acts 
1800,  p.  142,  No.  9G,  held  to  apply  only  where 
the  property  baa  been  taken  in  pursuance  of  a 
judgment  of  expropriation.— Scovell  t.  Bt  Louis 
Southwestern  Ry.  Co.  (La.)  723;  In  re  St 
I^uis  Southwestern  Ry.  Co.,  Id. 

The  terms  "taking"  or  "expropriation,"  aa 
used  in  Acts  1896,  p.  1^  No.  86,  held  eguiva- 
lent.— Amet  v.  Texas  ft  P.  By.  Go.  (La.)  721 ; 
In  re  Amet,  Id. 

A  prescription  of  two  years  applies  onl^  when 
there  has  been  a  judgment  of  expropriation  and 
the  corporation  has  entered  into  possession  be< 
fore  the  payment  of  the  compensation  awarded. 
—Amet  V.  Texas  ft  P.  Ry.  Co.  (La.)  721;  In  re 
Amet,  Id. 

The  term  "taken,"  fn  the  state  Constitution  of 
1898,  art  167,  and  in  the  Constitution  of  1879, 
held  to  have  been  used  in  its  proper  significa- 
tion in  legislation  relative  to  the  exercise  of  the 
power  of  eminent  domain.— Amet  v.  Texas  ft  P. 
Ity.  Co.  (La.)  721 ;  In  re  Amet,  Id. 

Railroad  appropriating  right  of  way  over  pri- 
vate land  held  not  liberated  from  ita  debt  to 
the  owners  therefor  by  their  act  in  laying  off 
the  land  into  streets  and  squares,  according  to 
a  map  placed  of  record,  and  selling  lots  as  per 
the  map. — Scovell  v.  St.  Louis  Southwestern 
Ry.  Co.  (La.)  723 ;  In  re  St  Louis  Southwest- 
em  By.  Co.,  Id. 

EMPLX)YES. 

See  "Master  and  Serrant" 

ENTIRE  CONTRACT. 


See  "Sales,"  |  2. 


'Moit- 


ENTRY,  WRIT  OF. 

See  'mijeetment";   '^teal  Actlau" 

EQUITABLE  ESTOPPEL 

See -Estoppel,*' 1 2. 

EQUITABLE  LIENS. 

Defective  mwtvaces  at  constitntiDg,  see 
gaces.**  I  1. 

EQUITY. 

C^ts  In  equity,  see  "Ooata,"  |  1. 

Defective  mortgage  as  constftntinf  •qnftabl* 

lien,  see  "Mortgages,"  I  1. 
Disposition  of  cause  on  appeal,  eee  "Appeal 

and  Brror,"  |  24. 
Equitable  ertoppd,  see  "Estoppel,**  f  2. 
Form  of  ranedy  hj  partition,  see  "Particfoo." 

i  2. 

Presentation  in  lower  court  of  questions  for  re- 
view, see  "Appeal  and  Error,^'  |  4. 
Belief  against  judgment,  see  "Judgment,"  {  3. 

ParHeiUar  eubjecU  of  equitable  jurUiictUm  mn4 
equitaWe  remediee. 

See  "Cancellation  of  Instruments** ;  "Creditor^ 
Suit";  "Fraudulent  Conveyances";  "Injum- 
tion";  "Marshaling  Assets  and  Secaritien" 
"Partition,"  |  2;  ''Quieting  TiUe";  "Beceiv- 
ers" ;  "Reformation  of  Instmmenta";  "Spe- 
cific Performance";  "Truats." 

Contracts  to  devise  or  bequeath,  see  "Willa." 

Efitabliafament  of  boundaries,  see  "Boonduiet.'' 

8  1. 

Restraining  assessment  for  public  improrements. 

see  "Municipal  Corporations,"  {  8. 
Will  contest,  see  "Wills,"  I  3. 

i  1.    Jurisdlotlom,  primeiplea,  mmA  asz- 
imu. 

*A  bill  in  a  suit  to  cancel  a  note  and  mon- 
gage  on  the  ground  that  they  were  without  con- 
sideration held  not  demurrable  as  subject  to  the 
equitable  rule  relative  to  parties  in  pari  de- 
licto.—Phillips  V.  Bradford  (Ala.)  657; 

*IjesseeB  of  turpentine  land,  having  broken 
their  lease,  held  not  entitled  to  maintain  a  bil' 
against  the  lessors  for  trespass  in  cottinc  boxM 
trees  for  lumber.— Aahe-Canon  Co.  v.  Bonifay 
(Ala.)  816. 

It  was  no  objection  to  a  remainderman's  bill 
to  have  the  administration  of  the  estate  trans- 
ferred to  a  court  of  equity,  that  the  will  devised 
to  the  administrator  a  life  estate  In  tiw  prop- 
erty.—Bresler  T.  Bloom  (Ala.)  lOia 

*A  distributee  of  a  decedent's  estate  is  enti- 
tled to  have  the  estate  administered  in  eqnltr 
without  assigning  any  spedal  reason  trans- 
ferring the  estate  to  that  court. — ^Brealer  v. 
Bloom  (Ala.)  1010. 

*Where  there  Is  an  adequate  and  complete  re- 
medy at  law,  a  resort  to  equity  is  improper. — 
Bamett  T.  Hickson  (Fla.)  Wi. 

*Where  a  deed  to  a  city  contained  a  prori- 
sioD  holding  the  grantee  to  an  implied  cove- 
nant to  use  the  land  forever  for  burial  purposes, 
on  a  cessation  of  such  use  by  the  grantee,  tbr 
remedy  of  the  grantor  was  it  law  and  not  in 
equity  for  an  ujanetkm  or  a  reeonmance^ — 
Tbomton  t.  City  of  Natdiea  (Miss.) 

*S<nii^  cannot  be  Invoked  merely  to  «iforr« 
a  fonelture,  or  to  devest  an  estete  for  brf^rb 
of  a  subsequent  condition  against  a  vendee  ia 
possession. — ^Thornton  v.  City  of  Natches  <\liss.' 

408. 
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A  defendant  held  not  a  trustee  of  an  expi 
trust  BO  as  to  save  complainants  from  the 
bar  of  the  10-year  statute  of  limitations.—- 
Thornton  y.  City  of  Natchez  (Miss.)  408. 

Fact  ttiat  complainants  in  equity  were  nonres- 
idents hel4  of  no  aTall  to  them  aa.  against  10- 
yeat  statute  of  UmitationBir-'Thomtoii  t.  City  of 
Natchei  (Miss.)  498. 

Complainants  In  eqalty  held  not  In  position 
to  claim  relief  against  the  10-;ear  statute  of  lim- 
itations on  the  ground  of  concealed  fraad,  under 
Ajin.  Code  1892.  H  2731.  2740.  2782.— Thornton 
V.  City  of  Natchez  (Miss.)  49& 

I  3.  Fleadlnc. 

Under  chancery  rule  76  held  isSQe  Is  to  be 
treated  as  silently  Joined  on  pleas  in  the  an- 
swer.—Sellers  T.  Fanner  (Ala.)  291. 

A  bill  to  correct  certain  deeds  and  to  en- 
join an  ejectment  suit  against  the  original 
owner  of  the  land  and  the  prior  grantee  of  a 
portion  thereof  held  maintainable  to  prevent  a 
multiplicity  of  suits. — Sicard  t.  Ouyllon  (Ala.) 
474. 

Damages  sought  to  be  recouped  in  a  cross-bill 
held  of  the  same  nature  as  those  claimed  Id  the 
bill,  and  that  the  croes-bill  was  therefore  well 
filed.— Ashe-Carson  Co.  v.  Bonifay  (Ala.)  816. 

.  'Inadequacy  of  legal  remedies  held  not  an  es- 
sential element  of  a  cross-bill  which  If  it  relates 
to  the  subject-matter  of  the  original  bill  may 
bring  forward  purely  legal  claims.— Ashe-Car- 
son Go.  T.  Bonifay  (Ala.)  816. 

*In  a  suit  new  issues  in  relation  to  the  or- 
iginal matter  may  be  raised  by  a  oross-bill. — 
Ashe-Carson  Co.  v.  Bonifay  (Ala.)  816. 

•A  cross-bill  is  proper  when  necessary  to  do 
complete  justice  between  the  parties  and  to 
adjust  all  the  equities  betweeu  them^Ashe-Car- 
8on  Go.  T.  Bonifey  (Ala.)  816. 

•A  bill  in  chancery  may  be  inconsistent  and 
repugnant  in  averment  without  being  multlfa- 
rioits.— Elllfl  V.  Crawson  (Ala.)  942. 

*A  bill  in  chancery  contesting  a  will  under 
Code  1S06,  SS  4208.  4299,  held  not  demurrable 
for  repugnancy.— Ellis  v.  Crawson  (Ala.)  942. 

•Where  all  the  groan ds  of  a  demurrer  were 
addressed  to  a  hill  as  a  whole  It  was  properly 
overruled  If  complainant  was  entitled  to  any  re- 
lief under  the  bill.— Bresler  v.  Bloom  (Ala.) 
1010. 

*In  the  absence  of  any  rule  or  statute  re- 
quiring it,  pleas  to  a  bill  in  chancery  need  not 
be  verified  by  affidavit — ^Town  of  New  Decatur 
V.  Scharfenberg  (Ala.)  1025. 

*The  setting  down  of  a  plea  for  hearing  on  its 
sufficiency  held  to  admit  the  truth  of  all  facts 
alleged  for  the  purpose  of  invoking  judgment  as 
to  whether  the  facts  constitute  a  defense. — 
Town  of  New  Decatur  T.  Bcharfenberf  (Ala.) 
1023. 

*A  plea  which  does  not  contain  independent 
sets  of  facts,  each  constituting  a  sufficient  an- 
swer to  the  bill,  is  not  dnplicitous. — Town  of 
New  Decatur  v.  Scharfenberg   (Ala.)  1025. 

*PIea8  in  abatement  heUt  filed  too  late. — 
Town  of  New  Decatur  t.  Smith  (Ala.)  1028. 

%  4.   IHsmisaal  before  heulBC. 

Though  on  motion  to  dismiss  a  bill  for  want 
ot  equity  it  is  to  be  considered  as  amended  in 
all  amendable  defects,  It  cannot  be  considered 
as  amended  by  the  averment  of  new,  addi- 
tional, or  Independent  facts, — Stephenson  v.  At- 
las Coal  Co.  (Ala.)  301. 

Time  for  the  amendment  of  a  bill  will  not 
be  allowed  after  a  decree  on  a  motion  to  dis- 


miss for  want  of  equity. — Stephenson  t.  Atlas 
Coal  Co.  (Ala.)  801. 

•Where  defendants  in  equity  filed  a  •roaa-blU 
and  prayed  affirmative  relief,  the  dlamissal  of 
the  bill  did  not  dispose  of  the  cross-bill.— Web- 
ster V.  De  Baideleben  (Ala.)  831. 

*A  bill  tor  an  InjuDctlon  will  not  be  dis- 
missed because  of  certain  defect  which  vras 
amendable  and  not  raised  by  demurrer. — Town 
of  New  Decatur  v.  Scharfenberg  (Ala.)  1025. 

S  5.   HeariBc  snbmlssiom  of  lss«ea  ta 
jury,  and  TebaariBc. 

Where  parties  to  a  suit  in  equity  agree  before 
an  examiner  tliat  each  wIU  pay  the  costs  of 
taking  the  testimony  of  his  own  witnesses  and 
the  cross-examination  of  his  adversary's  witness- 
es, and  complainant  pays  his  share  and  defend- 
ant fails  to  pay  after  notice,  complainant  sets 
the  case  down  for  hearing,  and  the  examiner  files 
a  report  of  complainant  s  testimony,  but  does 
not  nle  a  report  of  defendant's  testimony,  and  no 
steps  are  taken  by  defendant  to  procure  the 
filing,  and  the  chancellor  proceeds  and  renders 
a  final  decree,  there  is  no  error  of  which  de- 
fendant can  avail  hlmsdf  on  appeal. — Williams 
V.  Wetmore  (Fla.)  545. 

Whm  a  cause  Is  set  down  for  a  hearing 
upon  the  Mil  and  answer,  all  the  averments  of 
the  answer  are  to  be  taken  as  true,  and,  where 
the  answer  contains  the  usual  general  denial 
and  contains  no  admission  of  certain  material 
allegations  in  the  bill,  such  allegations  cannot 
be  assumed  to  be  true. — Godwin  t.  Phifer 
(Fla.)  697. 

i  6.  Hasten   wad   eonmissloBen,  mmi 
pvoceedincs  before  them. 

Rules  of  circuit  courts  in  suits  In  equity  No. 
84  is  to  be  construed  In  connection  with  Rev. 
St.  1892,  I  1425,  and.  so  oonstrued,  master  in 
chancery  siiould  give  the  respectiTe  parties  no- 
tice when  his  report  Is  to  be  filed,  that  they 
may  except.— Oepero  t.  Hartrldge  (Fla.)  192. 

Where  the  record  on  appeal  from  a  decree 
in  equity  fails  to  show  notice  given  appellant 
of  the  master's  report,  and  there  is  nothing  to 
show  waiver  of  notice,  and  the  record  fails  to 
show  that  the  case  was  set  down  for  hearing  as 

Srovlded  in  rule  circuit  court  in  suits  In  equity 
[os.  85,  86,  and  the  case  was  heard  and  a  de- 
cree made  without  notice  to  appellant,  the  decree 
will  be  reversed.— Cepero  v.  Hartridge  (Fla.)  192. 

Testimony  before  a  former  master  In  a  cause 
when  certain  minors,  subsequentiy  made  par- 
ties, were  not  [Mrtlee,  la  inadmissible  as  agadnst 

such  newly  made  minor  parties  in  further  pro- 
ceedings before  a  second  master  appointed  after 
such  minors  were  made  parties.— -Mote  v.  Mor- 
ton (Fla.)  607. 

*A11  parties  In  interest  in  a  cause  not  under 
default  on  a  reference  to  a  master  have  a  right 
to  notice  of  the  proceedings  In  the  master's 
office.^Mote  v.  Bforton  (Fla.)  607. 

*On  reference  to  ascertain  the  fact  depending 

on  testimony,  the  report  should  show  the  basis 
of  the  findings,  and  the  evidence  should  be  filed 
with  the  report— Mote  v.  Morton  (Fla.)  607. 

I  7.  De«Me  and  mntmrnvaumt  thea«of. 

A  decree  in  favor  of  a  tenant  in  common 
as  to  her  share  of  the  rents  held  not  author- 
ized against  certain  co-tenants  by  the  bill  and 
a  pro  confeno. — Austin  t.  Barber  (Miss.)  265. 


ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 


*  Point  aamotatod.  Bee  srllabw. 
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41  HOUTHBBN  SBFOBTIB. 


ESCAPE. 

ConfflMloni  u  evidence  In  prosecution  tor  «±- 
tempt^  eMpe,  eee  "Orlminal  Law."  I  1& 

An  escape  held  punishable  nnder  Oode  1896, 
I  4710.  bnt  not  nnder  section  4706  or  nctlon 
4T07^Bradfotd  t.  Stete  (Ala.)  471. 

ESTABLISHMENT. 

Of  bonndarlea,  see  "Bonndariee,"  f  1. 

Of  counties,  see  "ConDties,"  {  1. 
Of  higbwavs,  see  "Highways."  I  1. 
Of  railroads,  see  "Railroads,*'  |  2. 
Of  tmsts,  see  "Trasta,"  |  4. 

ESTATES. 

Decedents*  estates,  see  "Executors  and  Admin- 
istrators." 

Estates  for  yearn,  see  "Landlord  and  TenanL" 
TenancT  in  common,  see  "Tenancy  in  Com- 
num." 

Trusts,  see  "Trusts,'*  §  2. 

ESTOPPEL 

By  jodgment.  see  "Judgment,"  U  4,  5, 

Of  landlord  to  set  np  claim  for  rent  or  ad- 
vances, see  "Landlord  and  Tenant,"  S  4. 

Ot  municipal  corporation  to  deny  liability  on 
note,  see  "Municipal  Corporations.'*  {  6. 

To  allege  error,  see  "Appeal  and  Brror^"  I  IS. 

To  allege  infancy,  see  '^ui&nta,"  I 

To  deny  corporate  existence,  see  "Corporations," 

}  2a 

Td  deny  fnsnrance,  see  "Inanrance,"  IS. 
To  plead  Inconsistent  defenses,  see  "Pleading, ' 
8  2. 

To  restrain  municipal  improvement,  see  **Mv- 
□Icipal  Corporations,"  |  3. 

I  1.   By  record. 

'Where  a  husband,  sued  for  divorce,  alleges 
that  there  Is  no  lawful  issue  of  the  marriage, 
he  ts  bound  by  such  allegations;  it  appearing 
that  a  judgment  of  nonsuit  only  was  rendered  in 
said  suit, — State  ex  rel.  CurUs  v.  Thompson 
(La.)  867. 

I  S.    EqnltaUa  ostoppel. 

*Piaintllt  held  not  estopped  from  suing  to 
set  aside  as  traodnlent  a  transfer  of  land  in 
which  she  had  an  interest — ^Austin  Jimes 
(Ala.)  408. 

A  statement  filed  by  insurance  corporation 
under  Code  1806,  {  1109,  heJd  not  to  estop  share- 
holders who  bad  executed  their  notes  to  the  cor- 
poration, which  notes  were  included  in  the 
statement,  from  dmying  that  th^  were  uncon- 
ditional obligations.— Anderson  t.  Budder  (Ala.) 
748. 

*OQe  of  the  essential  elements  ot  an  estoppel 
in  pais  is  knowledge  of  the  facts  on  which  the 
estoppel  Is  sought  to  be  predicated.— Orostbwaite 
V.  Lebns  (AlaO  85S. 

*An  estopped  in  iMiB  is  never  presumed,  bnt 
must  be  proved.— Crosthwalte  v.  Lebus  (Ala.) 
853. 

Tlie  rule  that  a  levy  and  sale  of  property  by 
a  person  estops  him  from  denying  tl^t  the  ot-her 
party  had  a  leviable  interest  therein  does  not 
extend  to  the  divestiture  of  rights  under  pre- 
vious sales  under  different  process. — Harris  t. 
Stephenson  (Ala.)  1008. 

*E8toppel  en  pais  arises  only  where  the 
other  party  has  been  led  to  change  his  position, 
and  the  mere  bringing  of  the  suit  in  support 
of  which  the  estoppel  is  involted  is  a  change 
of  position. — ^Des  Aliemands  Lumber  Oo.  t. 
Morgan  City  Timber  Co.  (La.)  332. 


Thongfa  the  auditor  was  slow  in  reoniring  ths 

statement  of  tiie  accoonts  of  tlie  riieruF,  aira  tlte 
judge  and  district  attorney  did  notbiu  in  the 
matter,  and  the  defaulting  officer  contmned  in 
the  enjoyment  ct  Ow  poolic  coofidoice^  third 
parties  cannot  avail  tbemselTas  of  the  laches 
of  other  c^oets  of  the  state.— Stata  t.  Jahrass 
(U.)  S75. 

'Ignorance  of  his  rights  held  to  preclude 
a  claim  ot  estoppel  by  silence  against  one 
having  an  interest  in  land  mortgaged  oy  another 
as  his  in  tee. — Scottish-American  Mortg.  Co. 
T.  BuncUey  (Miaa.)  S02. 

*Ooe  liaving  an  interest  In  land  was  not  es- 
topped by  his  silence  at  a  time  when  he  knew 
that  ano^er  was  mortgaging  the  land  as  bis  in 
fee  where  Us  interest  appeared  of  record. — Soot- 
tlsh-Amerlcan  Mortg.  Oo.  y.  Bnnckior  QCissJ 
602. 

*In  order  for  one  to  be  estopped  by  his  con- 
duct, the  other  party  must  have  relied  thereon. 
— Scottish-American  Mortg.  Co.  t.  BnncldeT 
(Miss.)  D02. 

EVIDENCE. 

See  "Depositions";  "Witnesaee." 

Applicability  of  instructions  to  avideBee^  see 

"Trial,"  {  9. 
CorTecti<»i  ot  errors  in  receptitm  of  evidenos 

in  criminal  prosecution,  aee  "CMminal  Law." 

5  35. 

Error  in  exclusion,  ground  f6r  new  triaL  see 
"New  Ti-ial,'*  |  1. 

Incorporation  of  in  bill  of  exceptions,  see  "Ex- 
ceptions, Bill  of,"  I  1. 

Instmctiona  relating  to,  see  "Trial.*'  U  T,  & 

Newly  discovered  evidence  groiuid  tttr  new  trial, 
see  "New  Trial,"  I  1, 

Questions  of  tact  for  jnnr,  see  "Trial,"  I  5. 

Reception  at  trial,  see  'Hjrimlnal  Iaw,'*  |  21; 
"Trial,*'  {  8. 

Verdict  or  findings  ctmtrary  to  avidenccL  aea 
"New  Trial,"  I  I. 

At  to  partionlar  foett  or  itWM. 
See  "Adverse  Possession,"  |  3:  "Damages,"  I 

6:    "Dedication,"  f  1;    "Estoppel."  I  2; 

"Gifts,**  i  1;   ''Names";   "SUtutes,"  |  7. 
Authority  of  agent,  see  "Prindpal  and  Agent," 

8  2. 

Claim  asainst  decedent's  estate,  see  "Eixecatora 

and  Administrators,'*  8  2. 
Contracts  of  married  women,  see  "Husband  and 

Wife,"  I  8. 

Existence  of  agen<7,  see  *Trindpal  and  Agen^" 

6  1- 

Existence  of  cnstom,  see  "Customs  and  Usages^'* 
Fraud  in  proeuring  judgmoit,  see  "Jndgnwnt," 

8  3. 

Mortgage  character  of  bill  of  sale  absolute  in 
form,  see  "Chattel  Mortgagee,*'  8  1- 

Negligent  management  of  vessel,  see  "Shipping." 
8  1. 

Sale  of  intoxicating  liquors,  see  "Intoxicating 
Liquors,'*  8  7. 

In  actiona  hy  or  agaiiut  particular  cla$ae*  of 
person*. 

See  "Brokers,"  88;  "Carriers,"  «  4.  7-9;  "De- 

reitaries*':  '^ecntora  and  Administrators," 
4;  -Infants.*'  I  3;  "Master  and  Servant," 
10;    "Principal  and  Agent,"  S  2;  "Rail- 
roads," 88  6,  8. 
Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones," I  1. 

In  particiilar  dvU  ootumt  or  proeeedtivs. 
See  "Cancellation  of  Instmmenta,'*  8  2;  '  Ol- 
vorce,**  8  2;  "Ejectment,**  89  1.  2;  "Forcible 
Entry  and  Detainer,"  8  1;  *Traud."  8  1; 
"Injunction,"  8  8;  "Libel  and  Slander,"  8 
3;    "Negligence.**  8  4;    "Partition."  |  2; 


^Poiat  auotatad.  See  ayltelma. 
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-  "Qaieting  Title,"  I  2;  "Reformation  of  In- 
Btramea^"  12:  "Spedflc  PerfonDance,"  f  2: 
"Trespaw,"  i  2;  "l^row  and  OooTexston." 
S  2. 

Actions  for  causing  death,  see  "Death,"  9  1- 
CondemnatioD  proceedings,  see  "Eminent  Do- 
main." 8  a 

For  assault  and  battery,  see  "Aasanlt  tDd  Ba.tr 

tery,"  {  1. 

For  breach  of  contract,  see  "Oontracte,"  I  4; 
"Sales,"  {  6. 

For  breach  of  covenant,  see  "Gorenants,'*  I  2. 

For  conversion  of  nKntgaged  chattela,  see  "Gnat- 
tel  Mortgages,"  }  3. 

For  damages  caused  br  exeedaa  of  power  of 
eminent  domain,  see  "Sknlnent  Domain,"  }  4. 

Foreclosure,        "Mortgages.*'  f  6. 

For  injuries  from  surface  waters,  ne  "WateTs 
and  Water  Courses."  |  1. 

For  injuries  to  animals  on  or  near  railroad,  see 
"RaSroads,"  S  8. 

For  loss  of  or  injury  to  shipment,  see  "Car- 
riers," I  4. 

For  negligent  tranamissioa  of  telegram,  see 

"Telegraphs  and  Telephones." 
For  personal   injuries,   see  "Carriers,"  I  9; 

"Master  and  Servant,"  {  10;   "Railroads,"  I 

6;  "Shipping,"  S  1;  "Street  Eailroads,"  {  1. 
For  price  Of  goods,  see  "Sales,"  I  6. 
For  wrongfol  execution,  see  "Execution,"  f  4. 
On  bill  or  note,  see  "Bills  and  Notes,"  {  4. 
Probate  proceedings,  see  "Wills,"  |  S. 
Proceedings  before  master  in  cliancer7<  see 

"Equity,"  S  8. 
To  enforce  mechanic's  Hen,  see  "Mechanics' 

Liens,"  I  4. 

To  enforce  mortgage  on  property  of  married 

woman,  see  "Husband  and  wife,"  {  S. 
To  establish  trust,  see  "Trusts,"  I  4. 
To  recover  goods  sold,  see  "Sales,*'  |  6. 
To  recover  overcha^  paid  to  carrier,  see 

"Carriers,"  I  7. 
To  rescind  sale,  see  "Sales,"  |  8. 
To  set  aside  judgment,  see  "Judgment,"  I  S. 
To  try  tax  title,  see  "Taxation,"  ]  6. 
Trial  of  right  to  property  levied  on,  see  **Bx- 

ecation."  i  2. 
Trial  of  right  to  propertr  sold  on  execution,  see 

"Bxecntion,"  S  3. 

In  criminal  proaecutiona. 

See  "Bigamy":  "Burglary,"  (  2;  "Criminal 
Law."l5  8-1T:  "Forgery";  "Gaming,"  8  1 ; 
"Homicide,"  H  5-11:  "Larceny."  9  2: 
••Rape,"  I  2;  ^Seduction,"  S  1;  'Trespass,'* 
18. 

Exceptions  for  purpose  of  review,  see  "Crimi- 
nal Law,"  8  39. 

For  carrying  concealed  weapon,  see  "Weapons." 

For  illegally  practicing  medicine,  see  "Pbysi- 
<jans  and  Surgeons." 

For  offenses  agamst  liquor  laws,  see  "Intoxicat- 
ing Liquors,*'  1 7. 

Bevtote  ani  procedure  thereon  f»  appeUate 
courta. 

Fee  "Appeal  and  Error,"  1 16. 

Assignments  of  error  in  rulings,  see  "Appeal 
and  Error."  8  10. 

Harmless  error  in  rulings,  see  "Ajipe&l  and  Er- 
ror." §g  17.  19;  "Criminal  Law,"  8S  44; 
"Homicide."  8  10. 

Objections  for  purpose  of  review,  see  "Crim- 
inal Law,"  i  ^. 

Presentation  In  lower  coart  of  questions  rest- 
ing to  for  review,  see  "Appeal  and  Error," 
5  4. 

Presentation  in  record  of  objections  for  pur- 
pose of  review,  see  "Criminal  Law,"  8  41. 

Presumptions  on  appeal  as  to  existence  of  evi- 
dence, see  "Criminal  Law,"  8  44. 

Presumptions  on  appeal  as  to  rulings,  see  "Ap- 
peal and  Error,"  f  14. 


Review  of  diwretion  of  lower  court  as  to  rul- 
ings, see  "Appeal  and  Error,"  fi  16 ;  "Criminal 
h&w,"  $  44. 

Review  of  discretion  of  trial  court  in  rulings, 
see  "Homicide,"  8  16. 

Rulings  relating  to  evidence  as  eronnd  for  re- 
versal, see  "Appeal  and  Brror,"l  24. 

I  1.  JndleUl  Botlofc 

'Courts  held  to  judicially  know  whether  the 
officer  by  whom  writs  of  attachment  were  pur- 
ported to  be  Issued  was  the  commissioned  of- 
ficer and  to  judicially  know  the  genuineness  of 
such  officer's  signature.— Ryan  v.  Young  (Ala.) 
954. 

*The  court  knows  judicially  of  the  repeal  of  a 
statute  by  the  Constitution. — Campbell  v.  Shel- 
by County  (Ala.)  407.  40& 

'Courts  will  take  judicial  notice  of  the  di- 
vision of  the  Methodist  Episcopal  Church  of  the 
territory,  and  of  the  articles  of  separation  with 
reference  to  division  of  the  common  propert?.— 
Malone  v.  La  Crotx  (Ala.)  724. 

The  Supreme  Court  on  appeal  cannot  take  jn- 
dicial  notice  of  the  decisions  of  the  courts  of 
other  states. — Southern  Express  Co.  v.  Owens 
(Ala.)  752. 

Courts  held  not  bound  to  take  judicial  knowl- 
edge of  de  facto  state  or  county  offlcns. — 
WliUams  T.  Finch  (Ala.)  884. 

The  court  does  not  know  judldally  that  a 
municipal  ordinance  i>roTiding  for  cesspools  in 
its  system  of  sanitation  is  oppressive  or  un- 
reasonable.— Logan  V.  Childs  (Fla.)  197. 

•Courts  will  not  take  judicial  notice  of  foreign 
statutes  not  offered  in  evidence  under  which 
a  company  is  organizt^d. — Cumberland  Telephone 
&  Telegraph  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry. 

Co.  (La.)  492. 

*The  district  court  Is  without  authority  to 
take  judicial  notice  of  prooi^ings  in  a  case 
in  another  jurisdiction. — Cumberland  Telephone 
ft  Telegra^  Co.  v.  St.  Louts.  I.  M.  ft  8.  Ry. 
Oo.  (La.)  492. 

•The  court  takes  Judicial  notice  of  the  public 
laws  of  the  state.— Doss  v.  Board  of  Gtmrrs  of 
Mermentau  Levee  Dist  (La.)  720. 

8  S.  Presumptions. 

*Wben  a  defendant  can  by  his  own  testi- 
mony throw  light  on  matters  at  issue  neces- 
sary to  his  defense  and  peculiarly  within  bis 
knowledge,  and  falls  to  testify,  the  presumption 
IK  that  the  facts  do  not  exist-~-State  t.  Jahrans 
(La.)  575. 

8  3.   BardeM  of  proof. 

An  intervener  who  fails  to  support  his  claim 
W  proof  will  be  dismissed.— Campbell  v.  J.  I. 
':Jampbell  Co.  (La.)  696. 

i  4.   Relevancy,  materialltrt  and  oom« 
petenojr  in  g>eneral. 

•Evidence  concerning  the  uncommunicated  mo- 
tive or  purpose  of  a  witness  with  reference  to 
certain  acts  to  which  he  had  testified  held  in- 
admissible.— Rcoder  v.  Huffman  (Ala.)  177. 

In  an  action  for  a  constable's  failure  and  re- 
fusal to  seize  certain  |)ersonal  proi)erty.  It  was 
not  permissible  to  inquire  of  the  witness  whether 
he  would  have  told  the  constable  he  had  the 
property,  if  the  constable  had  Inquired. — Reeder 
V.  Huffman  (Ala.)  177. 

*A  defendant  claimiag  title  by  adverse  pos- 
session cannot  when  sued  in  ejectment  by  a 
puty  showing  a  complete  chain  of  title  testify 
why  he  did  not  pay  taxes  on  the  premises. — 
Lawrence  t.  Doe  ex  dem.  Alabama  State  Land 
Co.  (Ala.)  612. 

*A  witness  to  an  accident  held  not  entitled 
to  testify  a.s  to  the  condition  of  tiie  traxk  IS 
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months  thereafter,  in  the  absence  of  proof  that 
the  conditions  were  the  same. — ^Eedns  Mil- 
ner  Coal  &  R.  Oo.  (Ala,)  634. 

On  an  issue  as  to  whether  certain  wood  be- 
longed to  piaintifE  or  to  a  certain  corporation, 
evidrace  tendins  to  show  the  nature  of  transac- 
tions between  plaintiff  and  the  corporation  held 
emmecniBly  excluded. — Smll^  t.  Hooper  (Ala.) 
660. 

*In  forcible  entry  and  detainer,  evidence  as  to 
what  witness  said  at  the  time  he  came  on  the 
property  after  the  entry  held  inadmiuible. — 
Fowler  V.  Prichard  (Ala.)  667. 

In  detlnoe  for  a  mule  claimed  by  plaintiff  un- 
der a  mortgaKe,  tbe  execution  of  a  certain  other 
mortage  by  piaintifF  on  all  his  property,  and 
not  indudins  the  mule  in  controversy,  held  in- 
admisaible.— Holman  v.  Clark  (Ala.)  765. 

*In  detinue  for  a  mule  claimed  under  a  mort- 
gage on  a  sale  by  plaintiff,  held  proper  to  permit 
plaintiff  to  give  certain  testimony  explanatory 
of  the  mortgagor's  possession  of  uie  mule  prior 
to  the  execution  of  the  mortgage. — Holman  v. 
Clark  (Ala.)  765. 

*In  an  action  for  trespass  In  the  removal  of 
plaintiff's  fUTDiture,  evidence  that  plaintiff  at 
the  time  was  crying  Md  admissible  as  res 
gestae  as  bearing  on  the  anestlon  of  plain- 
tiff's alleged  consents— Terr?  v.  Williams  (Ala.) 
804. 

•In  an  action  for  delay  in  delivering  a  tele- 
gram, evidence  that  when  the  telegram  was  re- 
ceived witness  was  present  and  saw  plaintiff 
crying  held  admissible  on  the  isaue  of  mental 
suffering.-^'WeBtem  Union  Telegraph  Co.  v. 
Manker  (Ala.)  850. 

*In  an  action  for  damages  from  overflow  of  a 
railroad  drain,  evidence  coscemlng  oth«  over- 
flows before  salt  brought  and  after  defendant 
began  to  maintain  the  drain  held  admissible. — 
Central  of  Oeorgia  Ky.  Co.  t.  Eeyton  (Ala.) 
918. 

*A  qaeation  to  a  witness  held  objectionable 
as  seeking  his  Dncommonlcated  motive. — West- 
ern Union  Telegraph  Co.  v.  Long  (Ala.)  965. 

In  an  action  for  ejection  of  a  passenger,  evi- 
dence that  other  passengers  called  on  the  con- 
ductor to  eject  plaintiff,  and  their  opiniona, 
etc.,  held  iDadmfsBible  as  res  gestse. — Nash- 
vllle,  C.  &  St.  L.  Ry.  t.  Moore  (Ala.)  984. 

The  price  paid  for  neighboring  property  by  a 
railway  company  for  its  right  of  way  held  ad- 
missible to  show  valoe. — Louisiana  Ry.  ft  Navi- 
gation Co.  T.  Morere  Od.)  236. 

*The  exclusion  of  exhibits  attadied  to  a 
deposition  held  proper. — Marx  v.  Ely  (Ala.)  411. 

'Where,  in  forcible  entry  and  detainer,  the 
commencement  of  a  prior  suit  was  a  mere  col- 
lateral matter,  it  was  not  necessary  that  it 
should  be  established  by  the  record  as  the  best 
evidence.— Fowler  v.  Prichard  (Ala.)  667.' 

*A  question  asked  a  witness  as  to  whether 
he  had  a  certain  map  in  his  posBes8i<Hi  was  com- 
petent to  establish  the  predicate  for  the  intro- 
duction of  secondary  evidence.— Theodore  Land 
Co.  V.  Lyon  (AJa.)  682. 

*Where  it  Is  shown  that  a  writing  is  out  of 
the  state,  parol  evidence  it  admissible  to  prove 
its  contents. — Hoyle  v.  Mann  (Ala.)  835. 

•Certain  proof  held  a  aafficient  predicate  for 
tbe  admission  of  secondary  evidence. — Saonders 
V.  Tnscumbia  Roofing  &  Plambins  Oo.  (Ala.) 
082. 

•The  sufficiency  of  the  predicate  for  the  ad- 
miMibility  of  secondary  evidence  determined. — 
Saunders  v.  Tuscumbia  Roofing  &  Plumbing 
Co.  (Ala.)  982. 


•The  existence  and  loss  of  a  prooBs  TCfbal 

of  a  probate  sale  having  been  proven,  parol 
evidence  is  admissible  to  show  the  contents  of 
lost  instrument — Monlierre  v.  Coco  113. 

S  5.   Beat  wad  SMomdary  ertdeaea. 

Parol  evidence  is  inadmissible  to  show  that  a 
corporation  has  gone  into  liquidation,  or  that  a 
foreign  corporation  has  been  licensed  to  do  busi- 
ness in  the  state,  or  that  one  eorporatlcm  has 
been  merged  into  another. — Pattism  v.  Gulf 
Bag  Co.  (La.)  224. 

Parol  evidence  Is  admissible  to  show  an  agree- 
ment of  sale  of  neighboring  proper^  to  show 
value,  but  not  to  affect  titie  to  reu  estate. — 
Louisiana  Ry.  &  Navig8ti<Hi  Co.  t.  Morere  (La.) 
286. 

S  6.  AdmlBsions. 

Where  a  witness  admitted  signing  an  answer 
admitting  the  avennents  of  a  bill,  the  bill  wa< 
admissible  to  prove  the  admissions. — New  v. 
Young  (Ala.)  SSS. 

•In  an  action  for  Injuries  to  a  servant;  held 
proper  to  admit  In  evidence  a  written  state- 
ment, the  truth  of  which  plaintiff  had  admitted, 
though  he  declined  to  rign  It — Hoggiiia  v. 
SouSem  Ry.  Oo.  (AlaJ  ^ 

•Verbal  admissions  are  the  weakest  kind  of 
evidence,  especially  when  the  exact  lannage 
cannot  be  given,  and  when  the  purpose  is  to 
eke  out  a  written  contract  or 'to  pat  a  articu- 
lar interpretation  upon  such  contract. — L>es  Al- 
lemands  Lumber  Go.  y.  Monan  City  Timber 
Co.(I«0  882. 

I  T.  Deelavatloas. 

Where  witness  filed  an  answer  admitting  the 
allegations  of  a  prior  bill  to  set  aside  certain 
deeds,  which  answer  was  offered  in  a  subsequent 
ejectment  suit,  she  was  not  entitled  to  testify 
that  she  thereafter  filed  an  amended  answer 
denying  the  allegations  of  the  bill. — New  t. 
Young  (Ala.)  523. 

•The  rule  permitting  the  introduction  In  evi- 
dence of  declarations  of  ownership  by  a  party 
in  adverse  possession  for  the  purpose  of  estab- 
lishing adverse  possession  does  not  Include  acts 
of  parties  who  Qave  never  been  In  poaaciwlon. — 
Lawrence  v.  Doe  ex  dem.  Alabama  State  Land 
Co.  (Ala.)  612. 

•In  forcible  entry  and  detainer,  evidence  of 
a  conversation  between  witness  and  a  third 
person  with  reference  to  the  property  was  ini^ 
missible.~rowler  t.  Prichard  (Ala.)  667. 

•On  an  lame  as  to  the  ownership  of  a  mole 
at  the  time  that  a  mortgage  was  executed  tberp- 
on,  held,  that  a  witness  should  have  been 
mitted  to  testify  that  the  mortgagor  claimed 
the  mule  as  his  own  when  the  mortgage  was 
executed.— Holman  v.  Clark  (Ala.)  76S. 

•A  chain  of  title  in  ejectment  cannot 
proved  by  hearsay  testimony  as  to  what  a  per- 
son did  or  did  not  claim. — Hoyle  Sunn 
(Ala.)  835. 

•Declarations  in  absence  of  party  hetd  not  ad- 
misBible  against  him. — Baker  v.  Drake  (A1a.> 
845. 

•Declarations  of  party  in  possession  aasert- 
ing  title,  as  to  history  and  source  of  title,  keU 
not  admissible.— Baker  t.  Drake  (Ala.)  815. 

S  8.  Hearsay. 

•In  an  action  against  a  sheriff  for  selling 
under  execution  against  another  wood  bdonaiag 
to  plaintiff,  declarations  of  the  raperintendent 
of  a  corporation  held  incompetent  to  prox*^ 
that  the  one  who  bought  the  wood  acted  aa  tbe 
corporation'^  and  not  plaintiff's  afent.^ — Smiley 
T.  Hooper  (Ala.)  660. 
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f  9.  DMmmemtavT  •TiflMue. 

Certain  testimony  Mid  snfflclent  pn>o(  of  the 
autbentfcit7  of  writs  of  attachment  to  warrant 
their  admisdon  in  avidence. — ^Byan  t.  lonng 
(Ala.)  964. 

5  lO.  Parol  or  axtrlBste  •vldeaM  aCeot- 

*A  contract  of  sale  of  coal  ftdd  not  anbject  to 
modification  or  explanation  by  parol  endence 
as  to  place  of  measurement— -Shelby  Iron  Co. 
V.  Dupree  (Ala.)  182. 

Parol  evidence  held  not  admissible  to  vary  a 
contract  of  Bale.—Brennard  Mfg.  Co.  t.  Citron- 
«lle  Mercantile  Co.  (Ala.)  671. 

*Where  there  are  two  contracts  it  Is  com- 
petent to  show  by  parol  that  they  relate  to  one 
and  the  same  transaction. — Rock  Island  Sash 

6  Door  Works  t.  Moore  &  Handley  Hardware 
Co.  (Ala.)  806. 

*In  the  absence  of  fraud  or  mistake  parol 
evidence  is  inadmissible  to  contradict  ti»  jdain 
terms  of  a  receipt. — ^ilurphy  T.  Black  ft  Laird 
<Ala.)  877. 

'Where  a  note  and  mortgage  were  seined  by 
a  hiuband  and  wife,  parol  evidence  is  admis- 
sible to  establish  that  she  signed  as  snzety  only. 
— Gibson  v.  Wallace  (Ala.)  9Ga 

*PftTol  sridenoe  la  Inadmissible  against  the 
affirmative  showing  of  the  Jonnials  of  Uie  Legis- 
lature to  show  iTTsgnlaritifls  in  the  inssam  of 
an  act^Wade  t.  Atlanti«  Lumber  Ca  Cfla.) 
72. 

The  fraud  in  which  a  person  bays  real  estate 
in  his  own  name,  instead  of  in  that  of  bis 
windpal.  Is  not  provable  by  parol. — Barrow  v. 
Grant's  Bttato  (La.)  220. 

Where  a  mortage  is  sought  to  be  annulled  on 
the  ground  that  the  mortgagor  was  not  the 
owner,  the  issue  involves  title,  and  parol  evi- 
dence is  inadmissible. — Barrow  v.  Grant's  Bs- 
Ute  (Ik.)  220. 

A  regular  receiver's  receipt  and  cerUficate  on 
whidi  a  patent  Issned  in  one'  course  cannot  be 
contradicted  by  anauthoriKed  entries  on  the  reg- 
ister of  sales  book  or  the  tract  iMok  kept  by  the 
local  officials  of  the  United  States  Land  Office. 
— Foster  v.  Meyers  (La.)  561. 

1 11,  Oplalim  evldettM. 

In  action  for  death  of  person  attempting 
to  board  vtntt  car.  testimim:^  that  decedent  was 
not  thrown  from  the  car  by  jerking  In  its  move- 
ment held  not  objectionable  as  conclusion. — 
Smith  V.  Birmingham  By.  Light  &  Power  Co. 
(Ala.)  307. 

*In  action  for  injuries  to  employ^  at  saw- 
mill, permitting  witness  to  be  asked  whether 
the  person  running  the  saw  bad  control  over 
the  assistant  held  not  error  in  view  of  other 
evidence  introduced. — Forbes  ft  Carloea  v.  David- 
son (Ala.)  312. 

*Qaestion  to  witness  whether,  If  plaintiff  had 
used  ordinary  care  In  oiling  machinery,  he 
conld  have  been  injured,  Aela  properly  exclud- 
ed.—Forbes  ft  Carloss  v.  Davidson  (Ala.)  312. 

*In  an  action  for  injuries  to  a  servant,  a 
question  to  a  witness  as  to  how.  In  his  opinion, 
the  plaintiff  got  hurt  in  oiling  the  machinery, 
was  properly  excluded. — Forbes  &  Carloss  v. 
Davl£on  (Ala.)  812. 

In  an  action  by  a  mortgagee  of  certain  cotton 
for  conversion,  a  statement  of  a  warebousemaa 
that  it  was  his  best  judgment  that  the  cotton 
evidenced  by  certain  receipts  issued  to  the 
mortgagor  was  taken  out  by  defendants  held 
admissible.— D.  P.  Haynes  ft  Bro.  v.  W.  C. 
Gray  ft  Co.  (Ala.)  616. 

A  question  as  to  whether  rails  are  used  on 
nine  awltches  u  heavy  as  those  used  on  the 


main  line  of  a  ridlroad  was  not  obJeetionaUe  as 
calling  for  an  opinion  of  the  witness. — ^Redus 
V.  MiTner  Goal  ft  B.  Co.  (Ala.)  634. 

*A  witness  may  testify  that  the  authority  of 
a  traveling  salesman  of  a  corporation  was 
limited  to  his  taking  orders  subject  to  ap- 
proval by  the  eorporatum.^-Gould  v.  Gates  Ghair 
Co.  (Ala.)  67B. 

*In  an  action  to  recover  transportation  fur- 
nished by  plaintiff  to  defendants,  testimonv  of 
defendants  as  to  whether  or  not  they  owed  plain- 
tiff for  the  transiwrtation  was  not  a  conclusion, 
but  a  collective  fact  and  competent.— Owen  v. 
McDermott  (Ala.)  730. 

'Certain  testimony  of  a  witness  held  prop- 
erly admitted  as  the  statement  of  a  fact,  and 
not  a  conduslon.— Holman  v.  Clark  (Ala.)  765. 

*In  ejectment,  it  was  proper  to  exclude  evi- 
dence of  a  witness  that  he  was  In  possession 
of  the  tttie. — McCreary  v.  Jackaoi^  Lumber  Co. 
(Ala.)  822. 

*In  an  action  for  injuries  to  a  brakeman 
while  between  cars  endeavoring  to  couple  them, 
it  was  proper  to  permit  plaintiff's  superintend- 
ent to  testify  that  the  cars  could  have  been 
coupled  without  plaintiff  going  between  them. — 
Huggins  v.  Southern  Ry.  Co.  (Ala.)  856. 

*In  an  action  for  Injuries  to  a  brakeman 
held  proper  to  pwmlt  a  railroad  man  to  give 
an  opinion  as  to  coupling  cara.~-Huggln*  v. 
Southern  Ry.  Co.  (Ala.)  850. 

*A  question  asking  plaintiff  to  state  If  his 
property  was  damaged  by  the  overflow  of  a 
drain  in  question  held  objectionable  as  calling 
for  a  conclnsion. — Central  of  Georgia  By.  Co. 
V.  Keyton  (Ala.)  918. 

*In  an  action  for  damages  caused  by  the 
overflow  of  a  railroad  drain  questions  as  to 
whether  the  overflow  necessitated  any  repairs  or 
affected  the  property  as  "tenant  property,"  held 
inadmissible  as  calling  for  a  conclusion. — Cen- 
tral of  Georgia  Ry.  Co.  v.  Keyton  (Ala.)  918. 

*In  an  action  for  damages  cansed  by  the  over- 
flow of  a  drain,  evidence  that  the  overflow  dam- 
aged plaintifFs  property  "a  very  great  deal," 
held  objectionable  as  an  opinion  and  as  invad- 
ing the  province  of  the  jury. — Central  of 
Georgia  Ry.  Co.  v.  Keyton  (Ala.)  918. 

*In  an  action  for  the  overflow  of  a  drain  a 
question  asked  plaintiff  to  state  the  effect  of  the 
overflow  on  his  houses  and  lots  held  not  ob- 
jectionable as  calling  for  the  conclusion  or  opin- 
ion of  the  witness. — Central  of  Georgia  By.  Oo. 
V.  Keyton  (Ala.)  918. 

*That  a  witness  can  tesU^  as  an  expert  as  to 
value,  it  is  sufficient  that  he  has  some  knowledge 
of  the  value  of  the  property  in  question. — Loui- 
siana By.  ft  Navigation  Co.  v.  Morere  (La.)  236. 

*In  an  expropriation  proceeding,  a  witness  not 
disqualifled  to  testify  as  to  the  value  of  the 
property  becanse  of  ms  statement  that  he  would 
consider  among  other  things  the  amount  paid 
to  him  by  plaintiff  in  compromise  of  a  proceed- 
ing for  the  expropriation  of  property  owned 
by  him  and  his  wife. — Louisiana  Ry.  &  Naviga- 
tion Co.  V.  Sarpy  (La.)  477. 

*A  witness  held  not  qualified  to  testify  as 
to  value  in  expropriation  proceedings. — Louisi- 
ana Ry.  ft  Navigation  Co.  v.  Sarpy  (La.)  477. 

1 12.  EridaaM  at  fomn  trial  vr  Ut  otk- 

er  proeeedlnc. 

•Docoments  found  in  the  record  of  another 
suit  against  a  corporation  in  liqaidation,  of- 
fered In  evidence  on  trial  of  oppositions  to  a 
receiver's  account,  cannot  be  received  as  evi- 
dence against  the  creditors  of  the  insolvent. — 
Ziegler  V.  Interior  Decorating  Co.  (La.)  uU. 
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1 13.  Weight  utd  inffleienejr. 

*Id  a  civil  cajK,  en  instructiou  repairing  proof 
of  Ismable  facts  with  "reasonable  certainty" 
MdlpTog^y  refoMd. — Bagle  Iron  Oa  t.  Baugh 

EXAMINATION. 

Of  jgerson  accused  of  crime,  wn  "Criminal  law." 
Of  witnflMM  In  general,  see  "Witnesses,"  I  8. 

EXCEPTIONS. 

In  fit^idal  proceedingt. 

Criminal   prosecntions,  see  "Criminal  Law," 
S39. 

Id  ezproprlatioQ  proceedioga,  see  "Eminent  Do- 
main," {  3. 

Necessity  for  parpose  of  review,  see  "Appeal 

and  Error,"  8  4. 
Taking  exceptions  at  trial,  see  "Trial,"  }  3; 

"Onminal  Law,"  {  33. 
To  Instractiona  in  criminal  prosecution,  see 

"Criminal  Law  "  25. 
To  pleading,  see  ''Pleading,"  {  4. 

EXCEPTIONS,  BILL  OF. 

Id  criminal  prosecutions,  see  "Criminal  Law," 
§  41. 

Necessity  for  pntposs  of  review,  see  "Appeal 
and  Error."  |  9. 

I  1.  Hatwe,  form,  and  eomteBts  in  khs- 

A  recital  in  a  bill  of  exceptions  Aeld  to  show 
that  the  bill  was  tendered  and  signed  in  term 
Ume.— Maddoz  t.  Maddox  (Ala.)  426. 

*A  bill  of  exceptions  held  not  snbject  to  a  mo- 
tion to  strike  for  failure  to  comply  with  Cir- 
cuit Court  Rule  33,  subd.  6  (Code  1896,  p.  1201), 
requiring  consideration  of  testimony. — Boyettv. 
Standard  Chemical  &  Oil  Co.  (Ala.)  756. 

The  rules  contemplate  that  In  malting  up  bills 
of  exceptions  based  upon  the  admission  or  re- 
jection of  evidence,  where  the  evidence  forming 
the  subject  of  the  exception  does  not  show  its 

Sertlnency  upon  its  face,  and  there  is  other  evi- 
ence  either  admitted,  or  proffered,  that  will 
show  its  pertinence,  such  other  connecting  evi- 
dence should  be  set  forth  in  the  bill  of  excep- 
tions.—Hoodless  T.  Jernigan  (Fla.)  194. 

I  2.   Settlememt.  slicalnK,  mmA  Ulmc. 

*Where  the  time  fixed  for  the  settlement  of 
a  bill  of  exceptions  has  expired  without  the  en- 
try of  an  order  extending  the  time,  the  court 
cannot  liy  order  grant  further  time. — Mitchell 
T.  State  (Ala.)  618. 

*A  bill  of  exceptions  signed  after  the  time 
allowed  will  not  be  considered  on  appeal. — Pen- 
ton  V.  Williams  (Ala.)  783. 

Court  Rule  30  (Code  1896,  p.  1200)  limiting 
extensions  for  the  signing  of  bills  of  exceptions 
by  agreement  to  a  time  prior  to  the  next  snc- 
(«eding  term  of  court,  does  not  apply  to  ex- 
lensions  granted  by  the  presiding  judge.— Bar- 
ton T.  Town  of  Avondale  (Ala.) 

Under  Code  1896,  {  617,  the  judge  of  the 
Birmingham  city  court  held  without  authority 
to  extend  the  time  for  the  signing  of  a  bill  of 
exceptions  during  the  sitting  of  the  court. — 
Harton  t.  Town  of  Avondale  (Ala.)  934. 

Under  Code  1896,  H  617.  619,  620  (Acts 
188&'89,  jf.  096).  where  a  Judgment  of  the  Birm- 
ingham city  court  was  rendered  January  31, 
1905,  and  successive  orders  extending  the  time 
for  sisning  the  bill  of  exceptions  to  December 
1st  had  been  granted,  a  bill  was  properly  signed 
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on  November  IS,  1906.— Harttn  r.  Town  ol 
Avondale  (Ala.)  934. 

*An  order  extending  the  time  for  the  signing 
of  a  bill  of  exceptions  held  of  no  effect. — Riddle 
V.  Regan  (Ala.)  953. 

Where,  after  a  bill  of  exceptions  was  signed, 
the  act  creating  the  circuit  was  declared  un- 
constitutional, the  establishment  of  the  bill  br 
the  Supreme  Court  must  have  been  had  withia 
30  days  under  Gen.  Laws  1903,  pp.  896,  396, 
being  inapplicable' thereto. — ^Nashville,  O.  ft  Si 
L.  Ry.  V.  Reynolds  (Ala.)  1001. 

Under  Pamph.  Acts  1886-87,  p.  128,  Role  3ft 
(Code  1886,  p.  810)  and  Act  February  28,  IS^ 
(Acts  188&-S9,  p.  992)  establishing  the  Birm- 
ingham City  Court,  section  19  (page  1000).  a 
judge  of  tliat  court  held  to  have  authority  io 
term  time  to  extend  the  time  for  the  signing  of 
a  bill  of  exceptions. — ^Moss  v.  Moeley  (Ala.j 
1012.  ' 

EXCESSIVE  DAMAGES. 

See  "Damages,"  I  4. 

Allowance  as  interest  of  slightly  excessive  dan- 
ages  awarded  in  verdict,  see  '^TriaL"  f  13. 

For  failure  to  deliver  telegram,  see  "Tetacn^ 
and  Telephones,"  1 1. 

EXCISE. 

Regulation  of  traffic  in  intoxieatinf  Ufiuora,  see 

'Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homidde,"  H  8.  9.  18. 

EXECUTION. 

See  "Attachment";  "Oamishment^ ;  *'Jiid!risI 

Sales." 

Conclusiveness  of  former  adjudication  in  actios 
for  wrongful  seizure,  see  "Judgment,"  {  5. 

Enforcement  of  mortgage  against  purchaser  un- 
der execution,  see  "Mortgages,"  S  1. 

Exemptions,  see  "Exemptions" ;  "Homestead." 

In  acaon  by  or  against  municipality,  see  "Mu- 
nicipal Corporations,"  f  7. 

Return  of  execution  as  condition  precedest  u- 
suit  to  subject  stock  subscription  to  najmaic 
of  corporate  debt,  see  "Corporations,    f  4. 

Sale  of  proper^  wrongfully  levied  on  m»  coo- 
version,  see  "Trover  and  Ocmverrion,'*  1 1. 

Sufficiency  of  instructions  in  action  for  wrong- 
ful sale  under  execution.  Me  "Trial,"  |  & 

i  1.  stay,  4vasliliiE,  vaeatitiiK,  bmA  re- 
lief asalxut  execntifm. 

*A  circuit  judge  under  Rev.  St.  1892.  {  119^ 
has  full  power,  either  In  term  time  or  varaiUon. 
to  stay  an  execution  issued  from  the  circuit 
court  and  resort  to  Multy  held  nnneceaaary. — 
Bamett  v.  Hictoon  (Fla.)  006. 

I  2.  OUins  tnr  tUvd  pwmam*. 

Evidence  that,  when  one  gave  credit  for  whir*; 
he  afterwards  obtained  judgment  under  whli'. 
he  levied  execution,  he  did  not  know  daiman: 
was  asserting  title  to  the  horse  oa  wbidi 
execution  was  levied,  held  ImmateriaL — ^Bakcr 
V.  Drake  (Ala.)  845. 

An  affidavit  in  a  claim  procee^Ung  iimilTinx 
$500,  filed  in  the  circuit  court,  is  a  prooeedia; 
in  that  court,  though  made  before  a  jnstice  of 
the  peace.— Dunaway  v.  Ferst  (Fla.)  451. 

The  seizing  creditor  under  an  executoiT  pro- 
cess can  cause  the  seizure  to  be  released  an  J 
the  writ  retnmed,  and  where  he  does  so.  s:: 
third  oppositions  claiming  Um  proc—di  of  cfet 
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expected  sale  fall  with  the  writ — Bevej  v. 
<9^ppais  Oo.  (La.)  62. 

Where  the  claim  of  the  wife  to  property 
seized  la  based  upon  a  trausfer  to  her  under 
a  datioD  ea  palement,  the  aeicing  creditor  has 
the  right  to  contest  each  claim  on  the  ground  of 
the  nonexistence  ot  the  debt  and  on  the  ground 
that  the  value  of  the  property  given  in  pay- 
ment did  not  bear  a  just  proportion  to  the 
amount  of  the  wife's  claim.~-Pelletier  v.  State 
Mat.  Bank  (La.)  640. 

Where  wife  files  a  third  opposition,  seizing 
creditor  held  to  hare  a  legal  interost  in  defend- 
ing the  legality  of  hia  own  proceedings  and  re- 
eisting  the  claims  of  the  wife  by  meaiw  of  any 
legal  defenae^Pelletiw  T.  State  Nat  Bank 
<La.)  640. 

I  3.  Sale. 

Purchaser  at  attachment  sale  held  not  entitled, 
on  being  substituted  for  defeodant  as  sole  mov* 
ant  therefor,  to  have  the  sale  set  aside. — Nearen 
T.  Famm  (Ala.)  421. 

A.  bill  to  set  aside  an  execution  sale  of  land 
for  inadequacy  of'  price  held  demorHtUe.^ — 
Harris  v.  StephensoD  (Ala.)  1008. 

In  a  petitory  action,  in  support  of  a  title 
derived  from  a  sale  under  execution,  the  title 
held  established. — Fontelien  t.  Fontelien  (Ltu) 
120. 

To  establish  a  title  from  a  sale  by  the  sheriif, 
one  mast  show  a  valid  judgment,  a  writ  Issned 
in  conformity  thereto,  and  a  sale  pursuant  to 
the  writ;  but,  where  the  original  records  are 
lost  or  destroyed,  the .  existence  of  those  ele- 
ments may  beproved  hy  secondary  evidence. — 
Fonteliea  v.  E^nteliea  (la.)  120. 

i  4.  WvoMcfnl  exeontlon. 

•Persons  authorizing  an  officer  to  make  a 
wrongful  execution,  but  having  nothing  to  do 
with  the  levy  or  seizure,  are  not  liable  as  tres- 
passers.—Stallings  V.  Gilbreath  (Ala.)  423. 

In  an  action  against  a  sheriflF  for  selling 
under  execution  wood  levied  on  imder  execu- 
tion against  another,  proof  that  plaintiff  has 
bought  the  wood  as  agent  for  another  party 
AcW  suffident  to  defeat  recovery. — Smiley  v. 
Hooper  (Ala.)  660. 

Certain  evidence  held  relevant  to  an  issue  as 
to  whether  wood  levied  on  under  execution 
against  another  was  in  fact  the  property  of 
plalntiir.— Smiley  v.  Hooper  (Ala.)  660. 

In  an  action  against  a  sheriff  for  selling 
under  execution  against  another  wood  belong- 
ing to  plaintiff,  an  instruction  that  the  jury 
must  be  reastmably  satisfied  as  to  plaintiff 
having  the  legal  title  Aeld  proper.— Smiley  v. 
Hooper  (Ala.)  660. 

When  the  claims  of  the  wife  to  the  ownership 
of  the  property  fell,  the  demand  for  damages  for 
its  seizure  by  a  creditor  of  the  husband  fell 
also.— Pelletier  r.  State  Nat:  Bank  (La.)  640. 

EXECUTORS  AND  ADMINISTRATORS. 


See  "Wills." 


Authority  of  attorney 
Client,^'  1 1. 


for,  see  "Attorney  and 


Best  and  secondaiy  evidence  of  proceas  veriial 

of  probate  sale,  see  "Evidence,"! 
Competency  of  executor  as  witness  to  will,  see 

"WillB."  I  2. 
Courts  of  probate,  see  "Courts"  S  4. 
Jurisdiction  of  equity  in  administration  of  es- 
tates of  decedents,  see  "Equity,"  {  1. 
Parties  on  appeal  in  action  by  or  against,  see 

"Appeal  andf  Error,"  I  6. 
Bight  of  heira  to  have  judgment  against  admin- 
istrator set  aside,  see  "Judgment, '  1  8. 


Bight  to  maintain  action  fOr  causing  death,  see 

•'Death."  |  L 
Testimony  as  to  transaedtnu  with  decedento, 

see  "Witnesses."  I  2. 
Transfer  of  administration  from  probate  to 

chancery  court,  see  "Courts."  I  6. 


«  1. 
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Appoimtaiaat, 
tamre. 

•An  administrator  may  be  appointed  <m  the  es- 
tate of  a  deceased  minor. — Bowden  t.  Jadunn- 
ville  Electric  Co.  (Fla.)  400. 

After  the  final  account  of  succession  has  been 
filed  and  homologated,  and  everything  may  be 
properly  settled  among  the  heirs  in  partition, 
and  there  is  no  peremptory  ground  for  removal 
presented,  the  execator  will  not  be  removed. — 
SnoeessfoD  of  Gerard  (La.)  206. 

I  2.    Allowanee  and  pivment  of  elaima. 

*The  rule  as  to  the  presumption  against  pay- 
ment for  services  rendered  between  members  of 
a  family  stated.— Patteson  v.  Carter  (Ala.)  133. 

Code  1896,  {  183,  providing  for  presentation 
of  claims  against  decedents'  estates,  held  not  to 
exclude  demands  on  which  suits  are  pending. — 
Moss  V.  Moeiey  (Ala.)  1012. 

Where  defendant  dies  pendente  lite  and  the 
suit  Is  revived  against  his  personal  represent* 
ative,  plaintiff  Is  not  bound  to  present  bis 
claim  to  the  administrator  nor  file  the  same  in 
the  probate  court.---Mo88  v.  Mosley  (Ala.)  1012. 

To  establish  a  claim  against  a  decedent's  es- 
tote  for  moDey  said  to  liave  been  confided  to  him 
and  not  accounted  for,  specific  alle^tioos  and 
clear  proof  are  necessary. — Barrow  v.  Grant's 
Estate  (LaO  220. 

S  3.  lUstrllratlms  of  Mtata. 

A  judgment  recognizing  heirs  and  decreeing 
that  they  are  entitled  to  receive  the  estete  from 
the  executrix  does  not  close  the  succession  or 
outhorize  the  heirs  to  partition  the  property.— 
Succession  of  Landry  (La.)  490. 

Where  the  only  assete  of  the  estete  of  a  de- 
ceased wife  were  the  proceeds  of  the  sale  of 
certain  timber,  the  assignee  of  the  husband  en- 
titled to  a  share  thereof  could  malntein  a  bill 
for  the  distribution  of  the  funds  in  the  hands 
of  the  administrator. — McIntoiA  Bros.  t.  But- 
land  (Miss.)  ST2. 

f  4.  AettOBS. 

*In  on  action  against  an  administrator  for 
sen-ices  rendered  decedent  by  a  member  of  her 
family,  certein  evidence  Aela  not  to  show  liabil- 
ity.—Patteson  V.  Carter  (Ala.)  188. 

A  replication  to  a  plea  in  an  action  against 
an  executrix  for  a  claim  against  the  estate 
of  the  decedent  held  deigned  to  justify  the 
further  maintenance  of  the  suit  and  is  per- 
missible.— Odom  V.  Moore  (Ala.)  1^ 

•Under  Code  1896,  9S  8185,  8187,  an  execu- 
tor held  authorized  to  file  a  bill  in  his  own 
name  to  sell  lands  for  partition  in  the  chan- 
cery court.— Schueasler  v.  Goodhue  (Ala.)  958. 

An  allegation  in  a  declaration  that  "W.  6. 
B.  was  duly  appointed  administrator  of  the 
estate  of  said  R.  B.,  deceased,"  is  equivalent  to 
an  allegation  that  such  administrator  was  ap- 
pointed according  to  law. — Bowden  v.  Jackson- 
vUle  Electric  Co.  (Fla.)  400. 

Under  Const,  art.  6,  S  17,  giving  a  county 
judge  general  power  to  grant  letters  of  adminis- 
tration, an  allegation  in  a  declaration  that 
a  nuned  persMi  was  duly  appointed  adminis- 
trator ^  the  estate  of  a  named  deceased  minor 
Is  a  sufficient  all^tion  of  the  granting  of  such 
letters. — Bowden  T.  JacksonriUa  Electric  Go. 
(Pla.)  400. 


41  SO. 
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S  6.   AeeonntiaB  amd  Mttloatemt. 

A  personal  representative  administerins  a 
■olvent  estate  hela  not  entitled  to  defeat  a  aoit 
against  him  by  mbaoqaentlj  settling  the  estate 
and  obtaining  a  dladiarge. — Odom  t.  Moore 
(Ala.)  162. 

Pleas  in  an  action  against  an  execntriz  k«Id 
not  In  bar  of  the  salt,  but  in  bar  of  its  farther 
maintenance. — Odom  T.  Moore  (Ala.)  162. 

•Where  an  administrator  being  an  attorney 
finds  it  necessary  to  institnte  a  solt  In  behalf  of 
the  estate  and  associates  another  attorney  with 
him,  end  he  and  the  other  attorney  jointly  ren- 
der professional  serrices  to  the  estate,  an  ad- 
ministrator held  entitled  to  a  credit  on  the  set- 
tlement of  the  administration  in  the  probate 
court  for  reasonable  value  of  certain  attorneys' 
services.— John  v.  Sharpe  (Ala.)  635;  John  v. 
Picliett  (Ala.)  638. 

In  order  for  an  administrator  who  was  also 
an  attorney  to  obteiin  an  allowance  for  profes- 
sional services  of  himself  and  another  attorney 
Md  not  necessary  for  him  to  have  actaally 
paid  himself  and  Us  associate  or  for  him  to  pro- 
duce a  receipt  evidencing  payment— John  v. 
Sharpe  <Ala.)  «S5:  John  v.  Pickett  (Ala.)  638. 

Where  a  widow  as  natural  tutrix  administer- 
ed the  succession  of  her  husband  and  obtained 
a  judgment  homologating  a  provisional  account 
flied  by  her  as  natural  tutrix  administering  the 
succession,  the  account  Is  that  of  an  adminis- 
trator and  not  of  a  tutrix.  —  Succession  of 
(Juillebert  (La.)  653;  In  re  Orenler,  Id. 

EXEMPURY  DAMAGES. 

For  malicious  prosecution,  see  "Malicious  Prose- 
cution," |1. 
For  treqpasB,  see  "Trespass,"  I  2. 

EXEMPTIONS. 

See  "Homestead." 

Gonclosivniess  of  adjudication  as  to,  see  "Judg- 
ment." 1  6. 

Fraudulent  conveyances  of  exempt  property,  see 
**Frandnlent  Conveyances,"  1 1. 

I  1.   XatvTC  and  aKtont. 

*Gonst.  art.  244,  exempting  from  seizare  on 
ezecntion  two  work  horses,  exempts  mules. — 
McEIveen  v.  Goings  (La.)  229. 

Property  belonging  to  wife  consisting  of  a 
small  bouse  and  lot  and  a  small  stock  of  goods 
and  movables,  the  whole  amounting  in  value  to 
less  than  $2,000,  held  exGmpt  under  Const.  1898, 
arL  244;  the  house  heiag  occupied  by  the  hus- 
band, the  wife,  and  seven  children,  and  the  goods 
therein  employed  by  the  wife  in  carrying  on 
.a  small  trade  through  which  the  whole  family 
is  supported. — Ginsberg  v.  Groner  (La.).  568. 

*While  the  husband  bo  long  aa  the  marriage 
continues  is  in  one  sen^"  the  head  of  the  family, 
under  Const  1898.  art  244,  the  duty  of  support- 
ing the  family  may,  under  Civ.  Code,  art.  2435, 
rest  on  the  wife,  eotitling  her  to  exemption,  and 
that  fact  is  not  affected  because  the  husband 
may  give  his  time  and  attention  to  the  conduct- 
ing of  the  wife's  business. — Ginsbe^  v.  Oroner 
(La.)  569. 

EXPERT  TESTIMONY. 

In  civil  actious,  see  "Evidence."  1 11. 
In_  criminal  prosecutions,  see  "Criminal  Law," 


S  14. 


EXPROPRIATION. 


Sm  "Eminent  Domain." 


EXTENSION. 

Of  time^  for^paymoit  of  mortgage,  met  *Vart- 

of^^u  for  settlement  or  signing  bill  of  wxBqf- 
tions,  see  "Exceptions,  Bill  of,"  i  2. 

EXTRADITION. 

Habeas  corpus  for  release  from  custody  Iv 
viitae  of,  see  "Habeas  Corpus,"  |  2. 

FACTORS. 

See  "Broken" :  Principal  and  Agent" 

Br^h  of  oartraict  with  factor,  see  "GoBtracta," 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 
Injury  to  health  of  mother  caused  by  mallrioM 
arrest  of  child,  see  "Parent  and  Child." 

I  1.    OItU  IlabiUtT.  * 

Statement  as  to  Uabtlib^  of  officer  tar  false 
impriaonment^VlM  v.  Holley  (liiaa.)  7. 

FEES. 

Of  attorney,  see  "Attorney  and  CHient,"  |  3. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  H  6,  9. 

FENCES. 

Railroad  cattle  gnar^  see  "Batlnrndib**  |  2. 

RUNG. 

Dedaration  of  Intention  to  claim  land  adrendy, 
see  "Adveiae  Possesion,"  S  L 

FINAL  JUDGMENT. 

Appealablllt7,  see  "Appeal  and  Error,"  1  2. 

HNDINGS. 

Review  wi  ai^eal  or  writ  of  error»  aee  "Ap- 
peal and  Enor,**  1 16. 

FIRES. 

Liability  of  water  company  for  failure  to  fur- 
nish sufficient  water  to  extiogolsh,  see  "Wates 
and  Water  Couraes,"  I  2. 

Loss  by  fire,  of  goods  m  lianda  of  carrier,  see 
"Carriers,**  %  4. 

FISH. 

Effect  of  decislMi  on  appeal  on  power  of  \owtx 
court  to  reform  -deed  relating  to  fishing  rights, 
see  "Appeal  and  Error,"  }  24. 

Where  a  stream  Is  navigable,  a  dub,  the  own- 
er of  land  abutting  thereon,  will  be  enJMned 
from  preventing  persons  not  members  of  the 
clnb  from  fishing  In  its  waters. — ^Bnms  t.  Cres- 
cent Onn  ft  Itod  Club  (LaO 

FIXTURES. 

*An  iron  safe  of  great  weight  owned  by  the 
commissioners*  conrt  of  a  county  AeU  not  ao  at- 
tached to  the  realty  as  to  become  a  fixture. — Pa^ 
ker  V.  Blount  County  (AJaO  028. 
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*Tbe  owner  of  a  safe  located  in  a  buildlDg  and 
tbe  parchaser  of  the  renltj  may  agree  that  the 
safe  ihall  be  considered  a  chattel  subject  to  be 
removed  from  the  building  regardleaa  of  the 
manner  In  which  it  is  affixed  thereto. — ^Parker 
V.  Blount  County  (Ala.)  023. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  {  4. 

FOOD. 

lileenKB  to  dealers  in,  see  "Licoisea,**  {  1, 

FORCIBLE  DEFILEMENT. 

See  **Ba^.'* 

FORCIBLE  ENTRY  AND  DETAINER. 

Best  and  Moondaiy  evtdaice,  Me  "Bridenee,** 

Declarations  as  evidence,  see  "Evidence,"  I  7. 
Harmlesfl  error,  see  "Appeal  and  Error,"  i  19. 
Removal  of  cause  from  justice's  court  to  conrt 

of  record,  see  "Justices  of  the  Peace***  |  3. 
Res  gestae,  see  "Evidence,"  (  4. 

9  1.  MtU  llaUUty. 

A  Judgment  creditor  of  a  mortgagor  having 
complied  with  Code  1896,  $$  3507,  SSTo,  relating 
to  redemption  of  land  sold  under  mortgage  fore- 
closure, held  authorized  to  maintain  writ  of  un- 
lawful detainer  against  the  purchaser  under  sec- 
tion 3513.— Pord  v.  Lewis  (Ala.)  144. 

In  fwdble  entry  and  detainer,  request  to 
charge  that,  if  defendants*  possession  was  a 
scrambling  poaseBSioo  when  obtained,  the  jury 
should  find  a  verdict  for  plaintiff,  held  properly 
refused. — Fowler  v.  Prichard  (Ala.)  607. 

In  forcible  entry  and  detainer*  an  instruction 
JbeM  properly  refused  for  failure  to  hypotbesice 
knowledge  ot  fraud  in  the  making  <a  a  deed 
and  facts  necessary  to  constitute  adverse  pos- 
session.—Fowler  V.  Prichard  (Ala.)  667. 

*In  forcible  entry  and  detainer  under  Code 
1S96,  S  2149,  the  only  issue  is  as  to  the  manner 
of  defendant's  entry,  and  not  as  to  how  tw  held 
possession  after  he  entered.— Fowler  t.  Prichard 
(Ala.)  667. 

In  an  action  of  forcible  entry  and  detainer, 
the  ^ct  tiiat  a  previous  suit  had  been  brought 
for  the  same  property  held  irrelevant. — Fowler 
V.  Prichard  (Ala.)  6C7. 

•The  mere  opening  of  a  gate  on  entering  prem- 
ises is  not  such  force  as  in  law  will  constitute 
a  forcible  entry. — Fowler  v.  Prichard  (Ala.) 
667. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  8  4. 
Of  mortgage,  see  "Mortgages,"  ||  6,  ft. 

FOREIGN  CORPORATIONS. 

g«e  '^rporatiouB,"  i  8. 

FORFEITURES. 

For  causing  death,  see  "Death,"  §  1. 
Jurisdiction  of  equity  to  enforce,  see  "Equity," 

Of  iiuurance,  see  "Insurance,"  I  6. 


FORGERY. 

Evidence  of  other  offenses,  see  "Orimtnal  Law," 

Id- 
Opinion  eridemee,  see  ^'Oriminal  Law,"  i  14. 

Evidence  examined,  and  MU  sufficient  to  sup- 
port  a  conviction  of  forgery.— Plttman  t*  State 

(Fla.)  385. 

FORMER  ADJUDICATION. 

See  '"Judgment,"  SS  4,  5. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  |  5. 

FORMS  OF  ACTION. 

S«e  "Action,"  (2;  "Assompslt,  Action  or; 
"Detinue";  "Ejectment";  "Tnapass,"  |  2; 
"Trover  and  (Conversion.** 

FORNICATION. 

See  "Incest" ;  "Seduction,"  f  L 

FORTHCOMING  BONDS. 

Bee  "Attachment,"  f  8. 

FRAUD. 

See  "Fraudulent  Conveyances." 

C^riu  erroneous  instructions  on  Issue  of,  see 

"Tnal,"  S  12. 
Effect  on  limitations  in  equity. 

By  partioutar  dMtes  of  pertoiUt  or  pemms  in 

particular  niattona, 
Eee  "Notaries." 

In  partieular  aaascM  of  oonveyancet,  oonlrvef*. 

tranaactiont,  or  proceedings. 
See  "Judgment,"  8  3 ;  "Sales,"  88  3,  4,  8. 
Lease,  see  "Landlord  and  Tenant."  1 1. 

Partietilar  rentecHet. 

See  "Cancellation  of  Instruments."  88  1.  2; 
"Reformation  of  Instruments,"  8  2, 

Parol  or  extrinsic  evidence  to  establish  see  "Evi- 
dence." 8  10. 

Quashing  venire,  see  "Jury,"  8  4. 

I  1.  AcUons. 

In  an  action  for  fraud  practiced  by  a  vendee 
on  the  vendor,  whereby  land  was  conveyed  for 
an  inadequate  consideration,  the  evidence  Jield 
sufficient  to  sustain  a  0nding  that  defendant's 
representations  were  false  and  frandnlent, — ■ 
Jones  V.  Coan  (Ala.)  757. 

*In  an  action  for  fraud,  held,  that  the  affirm* 
atlve  charge  for  defendant  was  not  wflrranted. 
Code  1896,  {  28ia— Jones  v.  Coan  (Ala.)  767. 

'Fraud  held  InsufDcientlv  pleaded  by  a  gene- 
ral avermenL — Baker  v,  Hutchinson  (Ala.)  809. 

FRAUDS,  STATUTE  OF. 

8  1'   Requisites  and  snflelenay  «f  wrlt- 

inic. 

A  contract  of  guaranty  held  sufficient  within 
the  statute  of  frauds.  Code  1896,  8  2162.— 
Marx  V.  Ely  (Ala.)  411. 


*Polmt  anmotated.  Bm  syllabva. 
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*A  plea  In  an  action  on  a  oota,  aettliic  up  the 
statute  of  frauds,  Iield  saffident  as  against  the 
ground  of  demnrrer  aseinied.— Noble  T.  Anuls- 
ton  Nat.  Bank  (Ala.)  136. 

FRAUDULENT  CONVEYANCES. 

Etetoppd  to  Boe  to  set  adde.  see  "Estoppel,"  f  2. 
Retaition  of  poaseaalon  of  mortgaged  goods  bj 
mortgagor,  see  "Chattel  Mortgages,"  1  4. 

I  1.   Transfers  and  transaetlons  iUTalld. 

*A  deed  to  the  grantor's  children  for  the 
recited  consideration  of  $t  held  on  its  face 
voIuDtary  and  void  againat  the  grantor's  ex- 
isting crpditora. — Folmar  v.  Lehman-Dur  Co. 
(Ala.)  750. 

*For  one  who  has  sold  a  horse  to  rescind  the 
contract  of  sale  and  take  the  horse  back  in 
settlement  of  the  pnrchase-mone^  note  held 
not  a  fraad  on  another  creditor  of  such  debtor. 
—Baker  t.  Drake  (Ala.)  845. 

'Subsequent  creditors  held  bound  to  establish 
an  actual  fraudulent  intent,  participated  in  by 
both  mortgagor  and  mortgagee,  in  order  to  set 
aside  a  mortgage. — Bike  v.  Byan  (Ala.)  959. 

*TranBfer  of  property  by  a  debtor  the  value 
of  which  is  less  uan  the  amount  limited  by 
the  exemption  laws  held  not  subject  to  attack 
by  hia  creditors.— Bike  v.  Ryan  (Ala.)  850. 

*A  debtor  may  prefer  his  creditors,  If  the 
debt  l>e  bona  fide,  the  payment  absolute  and 
the  property  conveyed  is  not  materially  in  ex- 
cess of  the  debt— Bike  v.  Byan  (Ala.)  950. 

*A  mortgage  executed  to  secure  previoos 
loans  when  toe  mortgagee  had  no  reason  to 
believe  the  mortangor  waa  embarrassed  held 
not  fraudulent. — ^Rike  v.  Ryan  (Ala.)  969. 

That  a  mortgage  is  made  on  $18,000  worth  of 
property  to  secure  a  debt  of  $4,400  does  not 
establish  a  frandulent  Intent  in  the  execu- 
tion oC  the  mortgage. — Mercantile  Exch.  Bank 
v.  Taylor  (Fla.)  22. 

Chattel  mortgage  of  a  married  woman  held 
not  void  as  hindering,  delaying,  or  defrauding 
other  creditors. — Mercantile  Exch.  Bank  v.  Tay- 
lor (Fla.)  22. 

*A  deed  from  a  husband  to  his  wife  is  not 
voluntary  when  the  wife  has  relinquished  ber 
right  of  dower  in  other  lands  and  agreed  to  re- 
linquiah  her  right  of  dower  tn  stlU  other  lands. 
— Pettit  T.  Coachman  (Fla.)  401. 

Where  a  husband  has  conveyed  land  to  his 
wife  by  deed  for  a  valuable  consideration,  the 
land  is  not  subject  to  sale  on  an  execution 
against  the  husband  in  an  action  brought  after 
the  deed  was  recorded. — Pettit  v.  Coachman 
(Fla.)  401. 

*A  deed  from  a  husband  to  a  wife,  where  the 
conveyance  is  not  voluntary,  conveys  the  title, 
and  mere  failure  to  record  the  deed  held  not  to 
render  it  void  as  to  a  simple  creditor  of  the 
husband.— Pettit  v.  Coachman  (Fla.)  401. 

•Mortgage  and  note  held  void  as  to  creditors, 
and  it  i.'^  immaterial  whether  the  mortgagor 
was  at  the  time  of  its  execution  solvent  or  in- 
solvent.— Ullman  v.  Lockhart  (Fla.)  452. 

*Xo  defeat  the  right  of  a  husband  to  make  a 
transfer  to  his  wife  through  a  dation  en  paie- 
ment  it  is  not  necessary  that  it  should  be  shown 
that  the  husband  was  insolvent;  the  fact  that 
though  he  was  solvent  the  wife  and  husband 
colluded  together  to  defraud  creditors  of  the  hus- 
band being  sufficient  to  avoid  it— Pelletler  t. 
State  Nat.  Bank  {La.)  64a 


i  2.   &entediea  mt  eMdltora  mmA  pvekas* 
•rs. 

*Where  certain  conveyances  were  made  wid 
Intent  to  defeat  the  collection  of  defendaat'i 
claim,  he  waa  entitled  to  have  the  same  set 
aside,  though  the  grantee  might  not  have  hsd 
knowledge  of  the  existence  of  a  mortgage  on  tl:e 
land  aecaring  such  debt — ^New  t.  Yonnc  (AhL) 
C23. 

Sales  annulled  at  the  instance  of  a  cnditar 
as  fraudulent — Dallas  Breweir  T>  Holncr 
(La.)4& 


See^VUb.*' 


GAME. 
GAMINQ. 


Examination  of  witnesses,  see  **W|i_ 
Harmless  error  in  prosecution  fOr, 

ina!  Law,*'  |  44. 
Exception  of  evidence  in  xwoKcntlon  tor,  sn 

"Criminal  Law,"  8  21. 

I  1.   Criminal  responalblUtr. 

Wliere  a  building  in  which  certain  games  wpre 
played  In  alleged  violation  of  Code  1806.  f  4T92. 
was  not  per  se  a  public  place  evidence  of 
other  games  played  there  held  proper  to  estab 
lish  that  the  building  waa  a  public  place.— 
Winston  y.  State  (Ala.)  174. 

A  building  used  as  a  private  residence  or  lodr 
ing  house,  when  certain  games  were  played 
therein,  ft«Id  not  per  k  a  "public  place,**  within 
Code  1890, 1 4792.— Winston  t.  State  (Ala.)  174. 

*Place  in  private  yard  shut  off  from  view  f  ron 
highway  held  not  a  public  place  within  gaminf 
laws.— Walker  T.  State  (Ala.)  1761 

That  place  where  game  waa  played  was  in  yard 
of  boarding  house  held  not  to  make  it  a  public 
one.— Walker  v.  State  (Ala.)  17& 

•Playing  cards  within  15  steps  of  a  public 
road  held  played  in  a  public  place  within  the 
statute.— Davis      State  (Ala.)  404. 

On  a  proBecution  for  Iwttfng  at  a  game  iday- 
ed  with  cards  at  a  public  place  the  burden  it 
on  the  state  to  prove  beyond  a  reasonable  doubt 
that  the  place  was  a  public  one. — Bradford  t. 
State  (Ala.)  1024. 

On  a  proeecution  for  betting  at  a  game 
played  with  cards  at  a  public  place  evidence 
Aela  insnfDdent  to  show  toe  j^ace  a  pablic  one. 
-Bradfoid  v.  State  (Ala.)  vSzir 

*An  indictment  charging  defendant  with  keep- 
ing a  gambling  table  is  not  defective  because  it 
tails  to  set  forth  the  nature  of  the  table  that 
he  is  charged  with  keeping. — Irrin  t.  State 

(Fla.)  785. 

•Evidence  that  defendants  played  a  joint 
game  held  necessary  for  their  conviction  under 
an  indictment  charing  them  with  havincpr 
a  game  togetiier. — Bene  v.  State  (Mim,)X 

GARNISHMENT. 

See  "Attachment" 

Certiorari  to  review  Judgment,  see  "OertjorariT" 
S  1- 

Operation  of  judgment  in  as  bar  to  another 
action,  see  "Judgment"  S  4. 

1  1.   Persons  and  property  snbjeet  to 
Kamis%ment> 

•Under  Code  1896.  |  764.  a  UU  fteld  main- 
tainable to  attach  by  process  of  garnishment 
the  interest  of  cestui  que  trust  in  a  trust 
estate  in  the  hands  of  the  trustee,  and  subject 
the  same  to  the  payment  of  plaintiff's  debt^ 
Rlordan  v.  Schlicher  (AlaO  8& 


•Point  annotated,  lee  srUabns. 
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{  2.   ProeeedlncB  to  support  or  eaforee. 

*A  valid  jadgnnent  nisi  in  garniBhmeQt  pro* 
ceedinxB  held  necessary  to  support  a  valid 
final  judgment — Ex  parte  Natumal  Lumber 
Mfg.  Co.  (Ala.)  10. 

*A  contest  to  a  garnishee's  answer  held  not 
demurrable^Brookside  Dry  Goods  Go.  v.  Oity 
Fumitnra  Co.  (Ala.)  669. 

GIFTS. 

Charitable  gifts,  see  "Charities." 

Testimony  as  to  transactions  with  persons  since 

deceased  in  sSit  to  establish,  see  ^'Witnesses," 

«  2. 

{  1.   Inter  tItos. 

*In  order  to  constitute  a  completed  gift  of 
personal  property  it  is  necessary  that  the 
article  be  deUTcred.— Thomas  t.  Tilley  (Ala.) 
854. 

*Tbe  burden  of  establishing  a  valid  gift  by 
a  person  since  deceased  Aela  on  the  alleged 
donee.— Thomas  t.  Tilley  (Ala.)  854. 

In  a  suit  to  establish  a  gift  inter  viros  after 
the  death  of  an  alleged  donor,  evidence  held 
Dot  sufficient  to  eBtablish  the  gift. — Thomas  v. 
Tilley  (Ala.)  854. 

*The  admissions  of  a  deceased  donor,  while 
adntissible,  are  insufficient  to  establish  a  com- 
pleted gift.— Thomas  t.  Tilley  (Ala.)  864. 

Where  an  alleged  gift  is  not  asserted  until 
nfter  the  donor's  death,  the  proof  must  be  as 
convincing  as  in  a  gift  causa  mortis. — Thomas 
V.  TiUeyTAhi.)  854. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  S  3; 
"Sales,"  I  4;  "Vendor  and  Furcbaser,"  I  4. 

GRAND  JURY. 

See  "IndictmeDt  and  Information.** 

The  order  for  a  grand  Jury,  organized  at  an 
adjourned  term,  showing  by  its  terms  that  it 
was  not  made  under  Code  1896,  I  50(X),  confer- 
ring the  only  authority  for  organizing  a  second 
grand  jury  at  the  same  term,  but  under  section 
5001  applicable  only  to  special  terms,  an  indict* 
ment  found  by  it  is  faiTalfd  and  shonla  be  qnash* 
ed.— Frayer  t.  State  (Ala.)  172;  Hall  t.  Same 
(Ala.)  173. 

Accused  held  not  entitled  to  an  iospection  of 
the  records,  etc.,  of  the  grand  jury  on  the 
claim  that  immaterial,  irrelerant,  and  illegal 
evidence  was  introduced  before  that  body,  where 
it  was  not  claimed  that  there  was  not  snffldent 
evidence  to  justify  the  indictment. — Gaines  v. 
State  (Ala.)  865. 

•TTnder  Code  1896,  5023,  where  the  number 
of  grand  jurors  was  reduced  below  15,  the  trial 
court  was  authorized  to  complete  the  same 
though  the  number  was  increased  beyond  15. — 
Walhcr  v.  State  (Ala.)  87a 

Under  Act  Dec.  7,  1900  (Acta  1900-01,  p. 
217),  amendatory  of  the  act  to  establish  a  crim- 
inal court  of  Jefferson  County,  {  10,  the  opinion 
of  the  court  as  to  the  necessity  of  drawing  and 
summoning  a  grand  jury  held  valid  thongn  not 
expressed  In  writing.— Dlz  v.  State  (Ala.)  924. 

There  is  nothing  in  the  law  requiring  a  grand 
jury  investigating  a  crime  to  obtain  permission 
to  visit  the  scene  of  the  crime,  within  its 
territorial  jurisdiction,  or  from  meeting  at 
other  places  in  the  parish  than  the  courtnonse. 
— State  T.  Johnson  (La.)  117. 


A  grand  juror  Is  not  incompetent  because 
charged  with  violation  of  a  municipal  sanitary 
ordinance,  which  is  not  a  crime  within  Acts 
1898,  p.  216,  No.  185,  S  l.~State  v.  Galhonn 

(La.)  MO. 

That  a  grand  jaror  was  charged  with  a 
breach  of  a  munidpal  ordinance  does  not  dis- 
Qualify  hinu— State  r.  Bnah  (Ui.)  793. 

GRANTS. 

Of  pabllc  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 
Confused  inatrnctlons  in  action  on,  see  "Trial,*' 


Of  mt 


goods  sold,  see  "Sales,"  5. 
Requirements  of  statute  of  frauds,  see  "Fraoda, 

Statute  of."  fi  1. 

{  1.  IHsolimrKe  of  cnaraator. 

The  acceptance  of  a  portion  of  a  claim  as  a 
payment  thereon  with  knowledge  of  a  guarantor 
thereof  held  not  to  have  discharged  him.— Marx 
V.  Ely  (Ala.)  411. 

{  2.    Remedies  of  oreditors. 

Where  defendant  guarantied  the  payment  of 
an  indebtedness  of  a  decedent,  it  was  not  req- 
uisite  to  the  creditor's  right  to  recover  to  show 
that  the  estate  of  the  defendant  had  been  ad- 
judged Insolvent.— Marx  v.  Ely  (Ala.)  411. 

In  an  action  on  a  guaranty,  questions  as  to 
fraud  or  misrepresentation  could  not  be  raised 
in  the  absence  of  a  plea  thereof.— Marx  v.  Ely 
(Ala.)  411. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem  for  Infant,  see  "Infants," 
«  3. 

Tutor  ad  hoc  for  adopted  child,  see  "Adoption." 

i  1.   Oastody  mnd  o*re  of  ward's  person 
and  estate. 

Where  a  widow  constructed  a  building,  a  por- 
tion of  the  material  for  which  the  husband 
purchased  before  his  death,  the  children  as 
usufructuaries  of  the  property  were  chargeable 
with  the  expenses  of  the  improvement.— Gas- 
pard  V.  Coco  (La.)  326. 

Where  a  widow  fnmldied  support  for  her 
children  after  she  had  remarried  and  lost  her 

right  to  the  income  to  certain  property,  she  was 
on  settlement  of  the  succession  entitled  to  an 
allowance  for  the  support  of  the  children. — 
Gaspard  v.  Coco  (La.)  826. 

I  2.   Aeeonntlnc  and  settlement. 

In  a  settlement  of  a  succession,  the  court 
properly  excluded  the  personal  accounts  be- 
tween the  parties  after  their  majority  as  not 
connected  with  the  settlement  of  the  succession, 
nor  with  the  settlement  of  the  tutrix. — Gas- 
pard V.  Coco  (La.)  326. 

The  usufructuary  is  entitled  to  fruits  and 
revenues  from  day  to  day. — Gaspard  v.  Coco 

(La.)  326. 

A  minor  on  reacting  majority  is  not  entitled 
to  appeal  from  the  homologation  of  a  provision- 
al tableau.— Succesdon  of  Gnlllebert  (La.)  654; 
In  re  Grenier,  Id. 

HABEAS  CORPUS. 

I  1.  Hatnre  and  gronnds  ftf  remedy. 

•Where  a  provision  of  an  act  on  which  a 
charge  Is  made  is  void,  a  conviction  is  also 


*Polnt  annotated.  See  erllalnu. 
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void,  and  persons  held  nndo*  sach  judgment 
will  be  discharged  on  habeas  corpQB-— parte 
Knight  (Fla.)  786. 

*HaheaB  corpus  cannot  be  used  to  reviev 
t  conviction  if  the  Judgment  la  merely  erro- 
neous; but  where  it  Is  assailed  as  void  the 
validitr  of  the  statnte  defining  the  offense  may 
he  determined.r-Bz  parte  Knight  (Fla.)  T86. 

I  S.    JnrisiUetiaa,  proeeedincs,  «b4  re- 
lief. 

On  an  application  (or  a  writ  of  habeas  corpus 
for  the  petitioner'a  discharge  from  an  officer's 
custody  holding  him  on  requisition  papers,  the 
court  did  not  err  in  refusing  to  discharge  the 
petitioner  In  view  of  the  endence.— Harris  v. 
State  (Ala.)  410. 

On  habeas  corpoa  to  procure  ball,  the  state 
has  the  right  to  open  and  conclude  the  argumenL 
— Wray  v.  State  (Ala.)  878. 

'Statement  of  extent  of  relief  on  habeas  oor- 

EBs  proceeding  by  a  convict  hired  out  to 
ibor,  wbere  the  contract  of  hiring  has  been 
annulled.— Osaie  v.  State  (Ala.)  945. 

*Chanee8  in  conditions  between  the  time  a 
writ  of  habeas  corpus  is  allowed  and  the  time 
of  the  trial  are  to  be  oonsldered. — Ossie  t. 
Bute  (Ala.)  045. 

The  certification  of  the  transcript  of  the 
record  on  appeal  in  a  habeas  corpus  case  Held 
snfBcient  under  Code  1^6,  |  4314.— State  t. 
Fuller  (Ala.)  990. 

Under  Code  1896,  S  4817,  held  that  a  petition 
for  batieas  corpus,  where  petitioner  was  con- 
fined in  the  penitentiary  in  Elmore  county, 
was  properly  addressed  to  the  chancellor  of 
the  nortneastern  chancery  dlvi8ion.~State  v. 
Fuller  (Ala.)  990. 

Under  Code  1896,  {  4819,  a  writ  of  habeas 
corpus  Aeld  properly  returnable  before  the 
chancellor  of  the  northeastern  chancery  dlvl- 
sion  at  Anniston. — State  v.  Fuller  (Ala.)  990. 

A  defendant  held  not  entitled  to  object  that 
a  prosecution  for  felony  against  him  was  not 
properly  in  the  county  court  of  Clebame 
county  under  Acts  1896-97,  p.  814,  §  31,  and 
that  such  statute  was  violative  of  Const-  1901, 
{  148.— State  v.  Fuller  (Ala.)  990. 

The  power  of  the  Supreme  Court  to  review  by 
hi^as  corpus  convictions  in  the  municipal  court 
ia  restricted,  and  wbere  the  findings  of  that 
court  show  a  violation  of  an  ordinance  and  the 
sentence  is  within  Its  penaJty  further  findings 
may  be  rejected. — Logan  v.  Chllds  (Fla.l  197. 

Under  Const,  art  93,  the  writ  of  habeas  cor- 
pus iaauea  from  the  Supreme  Court  in  any  case 
where  the  court  may  have  appellate  Jurisdic- 
tion.— State  T.  Eieman  (La.)  55;  In  re  Kier- 
nan.  Id. 

*The  Supreme  Court  being  without  appellate 
jurisdiction  in  a  criminal  case,  an  applica'tion 
for  habeas  corpus  will  be  dismissed. — State  v. 
Kieman  (La.)  ^ ;  In  re  Eiernan,  Id. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  SI 

17-20. 

In  criminal  prosecutions,  see  "Crindnal  Law," 
C  44;  "Homicide,"  {  16. 

HEALTH. 

Health  laws  as  exercise  of  police  power,  see 

"Constitutional  Ijhw,"  S  2. 
Municipal  system  of  sanitation,  see  "Municipal 

CorporatiooB,"  1  4. 


I  1.  Boards  of  healA  mmA  — ■tt»iy 
fleers. 

Const  art  It^  t  8.  conferring  *%iiperTWaB' 
of  matters  of  nablle  health  upon  the  wtatt  houi, 

subject  to  legislative  control,  has  no  ai^icatu:! 
when  it  is  sm)wn  the  board  dedlnes  to  mterier> 
with  a  municipal  ordinance. — ^Logan  t.  Chiks 
(Fla.)  m. 

HEARING. 

In  equity,  see  "Equity,"  |  6. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Bvidenoe."  f  8. 
In  crinUnal  prosecntioiis,  aee  ^XMminal  Law," 
J12. 

HIGHWAYS. 

See  "Bridges'* ;  "Dedication,"  |  1 ;  "Xavigabte 
Waters/*  I  1. 

Accidents  at  xallroad  erossiniB,  see  ''Bail- 
roads,"  I  6. 

Gaming  near  highway,  see  "Gaming,"  |  1. 

Imposition  of  servitudes  on  in  exercise  of  power 
of  ouinent  domain,  see  "Eniiuent  Domain." 
12. 

Issues  in  action  to  enji4n  obatmcUiHi,  see 

"Pleading,"  I  7. 
Restraining  catting  of  trees  in,  see  "Iiuimc- 

tion,"  |TL 

S  1.  BstoUlshment,  alterstlom.  mmA  As- 
oontlnnanee. 

*A  highway  can  only  be  established  in  Ala- 
bama by  proceedings  by  the  hoard  of  rerenae 
or  county  oonunlsstoners,  by  dedicatira  or  by 
preBcriptioii^-"^3ross  t.  State  (Ala.)  876b 

•A  highway  by  prescription  Is  not  created 
by  user  of  a  roadway  over  public  lands  aathor- 
lEed  by  Ber.  St  U.  8.  |  2477  [U.  a  Ootm. 
St  1901,  p.  1667].-<Iro8B  t.  State  <AJa.)  STO. 

{  2.   Taxes,  usessmoBts,  and  work  «■ 
bicliways. 

The  payment  of  street  taxes  in  an  incorpor- 
ated town  or  dty  is  a  substitute  for  the  per- 
formance of  road  duty,  and  one  is  not  liable 
to  both  for  the  same  period.— Taylor  t.  State 
(Ala.)  776. 

In  K  prosecution  for  failure  to  work  on  roads, 
certain  evidence  held  competent  on  tbe  quest  iou 
of  whether  or  not  defendjant  was  simply  a  so- 
journer.— Taylor  v.  State  (Ala.)  776. 

One  paying  bis  street  tax  in  an  Incorpor- 
ated town  wherein  he  resides,  and  only  traipor- 
arily  absent  for  the  purpose  of  working  ont  a 
fine  or  Indebtedness  with  the  intention  of  then 
returning  and  .continuing  bis  residence  in  said 
town,  is  not  liable  to  road  duty  at  the  place 
of  his  temporary  sojourn. — ^Taylor  t.  State 
(Ata.)  776. 

Under  Ann.  Code  1892,  |  3931,  a  municipality 
working  its  streets  exclusively  by  mnmcipBl 
authority  held  entitled  to  one-h^f  the  tax  levied 
by  the  county  for  road  purposes. — Lincoln  Coun- 
ty V.  City  of  Brookhaven  (Miss.)  449. 

I  3.    Regrnla'tlaii  and  nse  for  traTol. 

*A  landowner  held  entitied  to  injunctive  relief 
against  a  public  nuisance  in  a  highwaj. — Sloss- 
Sheffield  Steel  &  Iron  Go.  v.  Johnaui  (Ala.) 
907. 


HOGS. 


Right  to  keep  in  city, 
tions,"  S  4. 


"Monldpal  Oupora* 


*PQlat  Muaotated.  See  ayUmbva* 
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HOMESTEAD. 

Acknowledgment  of  conveyanoe  ofi  Me  "Ac- 

knowledgzaent,"  S  1. 
GUbb  legislatlcm  lelathic  to,  see  **GiHiBfitntional 

Law,"  I  6. 

Titles  of  statutes  relating  to  descant  of,  tee 

"Statutes,"  I  8. 

I  1.   Natvre,  Mqnislttont  and  Mctomt* 

Propert;  belongiog  to  wife  coaaiBtiag  of  a 
small  house  and  lot  and  a  small  stock  of  goods 
and  morables,  the  whole  amounting  in  value  to 
less  than  $2,000,  held  exempt,  nnder  Conat.  1898, 
art.  244;  the  hoase  being  occupied  bj  the  hus- 
band,  the  wife,  and  seven  <£ildren,  and  the 
goods  tiierein  employed  by  the  wife  in  canylng 
on  a  small  trade  throuKb  which  the  whole  fami- 
ly is  supported. — Ginsberg  v.  Groner  (La.)  569. 

While  the  husband  so  long  as  the  marriage 
continues  is  In  one  sense  the  head  of  the  family, 
under  Const  1898,  art  244,  the  dutr  of  sup- 
porting  the  family  may,  under  Civ.  Code,  art 
2436,  rest  on  the  wif6,  entitling  her  to  exemp- 
tion, and  t^at  fact  is  not  affected  because  the 
husband  ntay  give  his  time  and  attention  to 
the  conducting  of  the  wife's  business. — Oin^rg 
V.  Groner  (La.)  S69. 

*A  homestead  in  a  town  or  village  held  meas- 
ured by  its  valne. — Stevens  v.  WilDoum  (Miss.) 
06. 

I  8.  Blslits  of  snrviviac  linsbaAd,  wife, 
ohlldren,  or  heirs. 
*Laws  1899,  d.  110,  c  4730,  providing  that  on 
death  of  a  head  of  a  family,  leaving  a  widow 
but  no  children  the  homestead  shall  descend  to 
the  widow  held  not  In  confiict  with  Oust  1885, 
art.  3,  8  16.  or  article  10,  SS  1,  4,  providing  that 
nothing  in  the  article  shall  prevent  the  holder 
of  a  homestead  from  alienating  the  same. — iSax- 
on  T.  Rawls  (Fla.)  594. 

'Children  of  decedent  held  not  entitled  to 
partition  or  an  accountlug  as  to  exempt  prop- 
erty of  decedent,  so  long  as  hla  widow  occupies 
or  nsea  It— Stevens  v.  WUboom  Ql^)  06. 

HOMICIDE. 

Argument  and  conduct  <tf  counsel,  see  "Crimi- 
nal Law,"  fi  23. 

GontessiimB  as  evidoice,  see  "Criminal  Law," 
S  16. 

Declarations  as  evidence,  see  "Criminal  Law," 
I  12. 

Demonstrative  evidence,  see  "Criminal  Law," 
i  11. 

Dismissal  of  appeal,  see  "Oriminal  Law,"  |  43. 

Evidence  of  acta  and  declarations  of  con- 
spirators, see  "Criminal  Law,"  {  13. 

Impeachment  of  witnesses,  see  "Witnesses,"  I  4. 
S  3. 

Impeachment  of  witnesses,  "Witnesses,"  §  4. 
Instructions  In  general,  see  "Criminal  h&vf" 
SI  25-32. 

New  trial  in  general,  see  "Criminal  Law,"  f  30. 
Opinion  evidence,  see  "Criminal  Law,"  I  14. 
Parties  committing  homicide,  see  ''Criminal 
Law."  I  2. 

Province  of  eonrt  and  jury,  see  "Criminal  Law." 
«  24. 

<2naBhing  Indictment,  see  "Indictment  and  In- 
formation,' i  o. 

Relevancy  of  evidence,  see  ''Criminal  Law," 
i  & 

Requisites  and  sufficiency  of  indictment  In  gen- 
eral, see  "Indictment  and  Information,"  g  3. 
Res  gestffi.  see  "Criminal  Law,"  g  8. 
Venue  of  prosecution,  see  "Criminal  Law,"  S  4. 
Verdict  In  general,  see  "Criminal  Law,"  I  34. 


S  1.  Marder. 

*The  means  with  which  a  homlddo  was  oom- 
mitted  is  not  a  constituent  element  of  the  crime. 
—Gaines  v.  State  (Ala.)  866. 

i  S.   Assanlt  wltll  latrat  to  UlL 

*It  is  not  sufficient  that  "circumstances  are 
apparently  dangerous  to  a  reasonable  man"  to 
justify  a  jierson  in  Bhootiag  in  self-defense. — 
Dawson  r.  State  (Ala.)  803. 

g  3.  Ezonsable  or  JnsUflaUe  Iiomioido. 

'Defendant  cannot  excuse  his  failure  to  re- 
treat, unless  the  circumstances  would  have  im- 
pressed his  mind  as  a  reasonable  man  that  his 
peril  would  have  been  increased,  and  he  was 
so  impressed. — Patterson  v.  State  (Ale.)  157. 

*In  a  prosecution  for  homicide,  defendant  held 
not  entitled  to  invoke  the  doctrine  of  self-de- 
fense.—Stallworth  V.  State  (Ala.)  184;  Untrein- 
er  V.  Same  (Ala.)  285. 

•Evidence  held  to  show  one  charged  wifh 
homicide  guilty  of  some  degree  of  homicide. — 
OoUer  T.  State  (Ala.)  46a 

*No  necessity  for  the  taking  of  deceased's  life 
held  to  have  exi8ted.--Hill  v.  State  (Ala.)  621. 

•The  role  as  to  the  revival  of  the  right  of  self- 
defense  after  provoking  a  conflict  stated. — Col- 
lock  T.  State  (Ala.)  727. 

•Circumstances  under  which  a  [leace  officer, 
endeavoring  to  arrest  one  resisting  an  arrest, 
would  have  been  Justified  in  flrst  firing  upon  the 
offender,  stated. — Hammond  t.  State  (Ala.)  761. 

•The  rule  of  defense  of  habitation  has  no  ap- 
plication as  against  persons  attempting  to  eject 
accused  from  certain  premises  under  a  writ  of 
possession.— Williams  v.  State  (Ala.)  902. 

I  4.  XBdletaneat  and  Information. 

In  an  indictment  for  murder,  held,  that  tile 
homicidal  act  or  efficient  cause  of  death  Is  char- 
ged to  have  been  perpetrated  from  a  premedi- 
tated design  to  effect  death,  thoogh  the  words 
"from  a  premeditated  design  to  effect  death"  are 
not  repeated  when  the  mortal  wound  Is  char- 
ged.—Daniels  V.  State  (Fla.)  609. 

•An  indictment  for  murder  not  charging  that 
the  infliction  of  the  mortal  wound  waa  from  a 
premeditated  design  to  effect  death  is  fatally 
defective.— Daniels  v.  SUte  (Fla.)  609. 

*In  a  prosecotion  nnd^  Rev.  St  I  701,  for 
having  cut  another  with  a  dangerous  weapon 
with  intent  to  murder,  evidence  that  the  weapon 
was  a  razor  held  admissible  though  it  was  not 
so  alleged  In  the  indictment— State  v.  Stewart 
(La.)  798. 

g  5,  Evideneo— Admlsslblllir  in  coneral. 

•Evidence  as  to  whether  defendant  saw  a  cer* 
tain  hand  ax  at  a  mill  In  the  morning  of  the 
day  the  homicide  occurred  held  admuslble. — 
Patterson  r.  State  (Aln.)  157. 

•On  a  trial  for  homicide,  evidence  of  a  decla- 
ration made  by  accused  held  admissible  on  the 
status  of  his  mind  with  respect  to  decedent — 
Morris  v.  State  (Ala.)  274. 

On  a  trial  for  homicide,  certain  evidence  held 
Inadmissible  because  of  leading  the  Jury  to  in- 
ftor  the  exiatence  of  a  conspiracy^ — Morris  t. 
Stete  (Ala.)  274. 

•On  a  trial  for  homicide  it  is  competent  to 
prove  by  witnesses  who  examined  the  body  of 
decedent  as  to  where  and  when  they  first  saw 
the  body,  that  it  had  wounds  on  (t  together 
with  the  appearance  and  location  of  the  wounds. 
—Hill  T.  State  (Ala.)  621. 

•In  a  prosecution  for  murder,  certain  evidence 
held  properly  admitted. — Giaas  r.  SUto  (Ala.) 

727. 
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In  &  proMcoti<m  for  murder,  certain  run 
shellB  Mid  properly  admitted  In  evidence. — 
Fuller  T.  State  (Ala.)  774. 

'Testimony  *M  to  pendiDg  litigation  between 
deceased  and  defendant  at  tlit  time  of  the 
homicide  Is  not  Inadmlsrible  because  it  was  not 
shown  that  there  was  any  personal  feellnc 
<a  words  between  tliemr— Maloy  t.  State  (Ela.) 
79L 

*Where  the  difficulty  was  precipitated  by  a 
threat  of  deceased  to  defendant  to  take  posses- 
sion of  a  hoe  on  the  latter's  premiees,  claimed 
by  each,  testimony  as  to  the  seaeral  reputation 
of  the  deceased  for  being  unable  to  distinguish 
between  hia  own  hogs  and  those  Of  others  is 
irrelevant.— Maloy  v.  State  (Fla.)  791. 

On  trial  for  manslaoghter,  where  defendant 
sought  to  prove  that  he  was  on  a  peaceable  mis- 
sion at  the  time  of  the  homicide,  evidence  to 
show  trespass  introduced  on  the  part  of  the  state 
was  admissible. — State  t.  Crump  (La.)  229. 

S  6.    AdmlsslMUty  of  evUenee  mm  to 

Intent,  mallee,  deliberation,  and 
pvemeditAtion. 

*In  a  prosecution  for  homicide,  evidence  of  a 
previous  difficulty  was  properly  limited  to  the 
bare  fact,  exclusive  of  details. — Stallworth  v. 
State  (Ala.)  184. 

*0n  a  trial  for  homicide,  certain  evldmce 

held  admissible  when  taken  in  connection  with 
the  proof  of  accused's  declaration  made  after 
the  difficulty. — Morris  v.  State  (Ala.)  274. 

*0n  a  trial  for  homicide,  the  declaration  of 
accused  that  be  would  kill  every  person  by  the 
Dame  of  decedent  held  admissible. — Jkforris  T. 
State  (Ala.)  274. 

*On  a  trial  for  homicide,  certain  evidence 
held  admissible  as  showinc  malice. — Morris  v. 

State  (Ala.)  274. 

'Evidence  that  about  half  an  hour  before  the 
shooting  defendant  borrowed  a  pistol  was  com- 
petent, as  tending  to  show  preparation  on  de- 
fendant's part.— Glass  v.  State  (Ala.)  727. 

♦Ortaln  declarations  of  defendant  held  ad- 
missible as  to  ahow  a  malevolent  spirit  on  his 
part— Ghiss  T.  State  (Ala.)  727. 

'Evidence  of  a  threat  uttered  by  defendant 
nearly  a  year  prior  to  the  homicide  held  ad- 
mlSBible.— Williams  v.  State  (Ala.)  992. 

*In  a  prosecution  for  homicide,  testimony 
showing  a  personal  feeling  between  the  accused 
and  the  deceased  and  diaclosiu  a  motive  for 
the  crime  Is  admissible.— Maloy  v.  State  (Fla.) 
791. 

I  7.    Admisslbilit7   of  erldenee  of 

oirenautanoes  preeedlnc  ShOt. 

*On  a  prosecution  for  mnrder,  it  was  compe- 
tent to  prove  that  on  the  day  of  the  killing 
defendant  was  seen  with  a  shotgnn.  about  a 
mile  from  the  scene  of  the  crime. — Richatdson 
V.  State  (Ala.)  82. 

'Evidence  that  defendant  left  a  store  and  went 
to  the  place  of  the  homicide,  together  with  what 
took  place  between  defendant  and  deceased  at 
the  time  of  the  killing,  held  admissible. — Stall- 
worth  V.  State  (Ala.)  184. 

*0n  a  trial  for  homicide,  evidence  of  what 
was  said  or  done  by  accused  in  reference  to 
decedent  on  the  day  of  the  difficulty  and  lead- 
ing up  to  the  difficulty  was  competent. — Morris 
V.  State  <Ala.)  274. 

*In  a  prosecution  for  homicide,  difficulties 
between  deceased  and  defendant's  brother  and 
deceased  and  defendant  held  not  separable  and 
distinct,  so  that  it  was  competent  to  show  all 
that  tran^ired  from  the  beginning  of  the  form- 


er until  the  end  of  the  latter,. — Untrrinwr  t. 

State  (Ala.)  286. 

*In  a  prosecution  for  mnrder,  certain  evidence 
of  occurrences  and  conversations  shown  to  be 
parts  of  a  ocntinnoiiB  tranaacdon  ktid  admii^ 
ble.— Glass  t.  State  (Ala.)  727. 

Where  homicide  occurred  as  the  result  of  an 
attempted  Section  of  defendant  from  certain 
land,  a  writ  of  possession  held  admissible  with- 
out direct  proof  that  the  lands  described  there- 
in were  the  same  as  those  from  which  defend- 
ant waa  aoncht  to  be  ejected.— WlUiuw  t. 
State  (Ala.)  992. 

Evidence  of  a  conversation  between  the  ac- 
cnsed  and  the  father  of  deceased  a  short  time  be- 
fore the  6aj  the  h<nnidde  was  committed  held 
admissible.— State  v.  Crump  (La.)  229. 

I  8.    —  AdndssiMlitT   of   eWdttSM  «a 
snbsegnent  inerimlnattnc*  «r 
onlpatorr  eircnmstnneea. 

On  a  prosecution  for  murder,  hM  proper  to 
admit  evidence  as  to  the  followinir  <k  a  trail 
from  the  scene  ot  the  crime  by  clogs  tddned 
in  tracking  human  beings. — ^Rtdbardscm  t.  State 

(Ala.)  82. 

*0n  a  trial  for  homicide,  certain  evidence 
held  admissible  as  showing  a  common  purpo^ 
between  accused  and  hie  sod  to  kill  deoedenL — 
Morris  T.  State  (Ala.)  274. 

*0n  a  trial  for  homicide,  certain  evidence 
held  admissible  as  showing  the  feeling  on  the 
part  of  accuwd. — Morris  v.  State  (Ala.)  274. 

In  a  prosecation  for  tiomicide,  evidence  as 
to  who  gave  the  gun  to  the  witness  after  the 
difficulty  was  over  Aeld  irrelevant  and  bnina- 
terial.— Untrdner  t.  State  (Ala.)  285. 

*It  was  proper  to  admit  evidence  that  a  crowd 
and  the  police  chased  defendant  after  tbe  klll- 
ing.— Benjamin  v.  State  (Ala.)  739. 

{  9.    —  Adnissibilitr  of  erideneo  as  to 
oxonso  w  JnatliLoatlon. 

*In  a  prosecution  for  homicide,  evidence  of  the 
particulars  of  a  previous  difficult?  between  de- 
fendant and  deceased  held  propeny  exdaded. — 
Patterson  v.  State  (Ala-)  157. 

Evidence  as  to  how  deceased's  manner  and  ap- 
pearance when  drunk  would  impress  a  stiaiver 
or  one  who  had  but  slight  aeqnaintanoe  with 
him,  etc.,  held  inadmis^le. — JtuAson  v.  State 

(Ala.)  178. 

'Evidence  that  deceased  was  in  the  habit  of 
carrying  a  concealed  weapon  held  admissible  on- 
ly in  connection  with  evidence  that  sudi  fact 
was  known  to  defendant  prior  to  the  homicide. 
—Jackson  V.  State  (Ala.)  178. 

'Evidence  that  a  policeman  examined  deceased 
Immediately  after  he  was  riiot,  and  found  no 
weapon  on  him,  hHd  admissible. — Jackson 
State  (Ala.)  178. 

*On  a  trial  for  branidde,  evidence  of  the  crip- 
pled condition  of  deceduit  heJd  admisnUe  on 
the  issue  of  self-defense.— Hill  v.  State  (Ala.) 

621. 

*0n  a  prosecntion  for  mnrder,  defendant  hav- 
ing been  a  peace  officer  and  claimed  to  have 
been  acting  in  the  discharge  of  his  duty  at 
the  time  of  the  killing,  held  prt^r  to  admit 
proof  ot  charges  against  decedent  for  viola- 
tion of  ordinances,  out  proper  to  exclude  de- 
tails as  to  decedent's  conduct  on  which  the 
charges  were  based. — Hammond  v.  State  (Als.) 
761. 

•On  a  prosecution  for  murder,  held  error  not 
to  admit  evidence  tending  to  show  threats 
against  defendant  and  to  show  that  decedent 
was  turbulent,  etc. — Hammond  T.  State  (Ala.) 

761. 
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In  a  prowcution  for  homicide,  regnesta  to 
charg«  mM  pnqter^  refused  as  leadhig  the  jar? 
to  believe  tliat  defendant  was  entitled  to  re- 
podtate  an  accnsation  made  b7  deceased  In  Ian- 
ffoage  calculated  to  provoke  or  encoura«re  a  dif- 
ficulty.—Banners  V,  State  (Ala.)  973. 

Where,  on  trial  for  maaalaugfatert  defendant 
attempts  to  show  self-defense,  the  state  can 
show  that  accused  had  committed  agrravated 
trespass  on  the  day  of  the  homicide  and  on  days 
before  the  homicide, — State  v.  Crump  (La.)  229. 

*Oq  a  prosecution  for  murder,  held  error  not 
to  permit  accused  to  show  the  character  of  dece- 
dent when  he  was  under  the  influence  of  cocaine. 
—Moaeley  t.  State  (Miss.)  884. 

1 10.  —  DyiMc  deol«ratlons. 

*A  statement  by  decedent  that  she  could  not 
live,  tliat  she  had  been  murdered,  held  a  saffl- 
cient  predicate  to  render  lier  dying  decIaratiooB 
admissible.— Walker  v.  State  (Ala.)  878. 

*Iu  a  trial  (or  murder  a  certain  statement  of 
the  deceased  held  properly  admitted  as  dying 
declarati<ms. — Newton  v.  State  (Fla.)  19. 

811.  —  Welglit  msaA  saffloleney. 

*Tbe  state  on  a  trial  for  hmnicide  need  not 

grove  a  motive  for  its  commissitm. — ^Morris  v. 
tate  (Ala.)  274. 

•Statement  as  to  proof  of  intent  on  prosecn- 
tion  under  Code  1896,  §  4346,  for  assault  with 
intent  to  murder. — Bay  v.  State  (Ala.)  619. 

In  a  proBecntion  for  homicide,  an  instmction 
pretermitting  consideration  of  evidence  of  con- 
spiracy held  properly  refnmd  as  misleading.— 
Ilanners  v.  State  (Ala.)  973. 

*A  charge  is  properly  refused  that  holds  out 
the  idea  tiiat  the  state  must  prove  expressly 
by  affirmative  evidence  that  the  homicide  was 
without  justification,  and  the  burden  ia  on 
tlic  state  to  establish  by  proqf  ever;  material 
element  of  the  crime  beyond  a  reasonable  doabt. 
— BlantoQ  T.  State  (Fla.)  789. 

(  IS.  TrlaL-I»atrttctio«i  Im  ceaeraL 

*An  instruction  on  a  trial  for  homicide  held 
erroneous  for  failing  to  hypothesise  an  aiding 
and  abetting  by  conduct.-~Morri8  v.  State 
(Ala.)  274. 

*An  Instraction  on  a  trial  for  homicide  held 
erroneous  as  inTading  the  province  of  the  jury. 
—Morris  v.  State  (Ala.)  274. 

An  Instruction  on  a  trial  for  homicide  com- 
mitted by  the  son  of  accused  held  erroneous 
in  hypothesizing  that  the  son  must  have  had 
knowledge  that  the  acta  done  or  words  said  by 
accused  were  for  the  purpose  of  encouraging 
him  in  killing  decedent. — Morris  t.  State  (Ala.) 
274. 

In  a  prosecution  for  homicide,  an  instruction 
that  certain  evidence,  if  believed,  showed  defend- 
ant guil^  of  murder,  r^ardless  of  certain  pre- 
vious stotemuits  made  by  decrased,  held  error.~ 
Stevenson  t.  State  (Ala.)  {^6. 

On  a  prosecution  tor  murder,  instructions  on 
the  presumption  of  malice  from  the  character 
of  the  weapon  Aeld  erroneous. — Benjamin  v. 
State  (Ala.)  739. 

*Where  in  a  prosecution  for  homicide  the 
killing  was  murder  or  nothing,  Instructions 
on  murder  in  the  second  degree  and  manslaugh- 
ter were  properly  refused.— Gordon  State 
(Ala.)  847: 

*In  charging  a  jury  upon  the  law  of  murder, 
the  separate  elements  essential  to  constitute 
the  crime  should  be  clearly  stated  to  the  jury, 
and  in  such  manner  as  not  to  render  it  possible 
for  the  jury  to  think  that  any  disputed  fact 
is  thereby  assumed  to  be  true. — Newton  v.  State 
fFla.)  19. 


Where  the  court  charged  fully  as  to  drcnm- 
standal  evidencej  a  (^large  "ttutt  in  a  murder 
case  circumstantial  evidmce  must  be  received 
with  great  caution"  Is  properly  refused. — State 
V.  Le  Blanc  (Ia.)  105. 

Instructions  that,  where  a  husband  is  charged 
with  the  murder  of  his  wife,  there  is  a  strong 
presumption  of  bis  Innocence,  which  presump- 
tion ia  in  addition  to  the  legal  presumption  In 
favor  of  innocence,  is  properly  refused. — State 
V.  Le  Blanc  (La.)  105. 

S 13.    Imatraotlons  as  to  exoase  or 

ivstifleatloii. 

*A  request  to  charge  on  self-defense  held  prop- 
erly reused  for  failure  to  hypothesize  tliat  de- 
fendant did  not  willingly  enter  into  the  difficulty. 
—Patterson  r.  State  (Ala.)  157. 

*An  instruction  on  self-defense  held  properly 
refused  for  failure  to  hypothesize  freedom  from 
fault  on  defendant's  part  in  bringing  on  the 
difficulty,  the  imminence  of  the  danger,  and  de- 
fendant B  ability  to  retreat — Patterson  v.  State 
(Ala.)  157. 

An  Instruction  that,  if  deceased  brandished  a 
hand  ax  at  defendant  and  stated  he  was  going 
to  split  defendant's  head  open,  etc.,  defendant 
was  entitled  to  defend  himself,  hrld  properly 
refused.— Patterson  v.  State  (Ala.)  157. 

*In  a  prosecution  for  homicide,  instructions  on 
the  subject  of  self-defense  Aeld  properW  refused, 
as  ignoring  the  question  of  derendant'a  dnty  to 
retreat.Wackson  t.  State  (Ala.)  178. 

*An  instmction  on  self-defense  Aeld  prtmerly 
refused  for  failure  to  hypothesise  derendant's 
belief  that  he  was  in  Imminent  perils— ^adnbn 
T,  State  (Ala.)  178. 

An  instruction  on  a  trial  for  homicide  Aeld 
erroneous  for  failing  to  negative  a  willingness 
on  the  part  of  accused  to  enter  into  a  difficulty 
with  decedent  at  the  time  of  the  killing. — Mor- 
ris T.  State  (Ala.)  274. 

*An  instruction,  on  a  trial  for  homicide,  re- 
lating to  self-defense,  Aeld  erroneous. — Morris 
V.  State  (Ala.)  274. 

*An  inatructlon  on  self-defense  Aeld  erroneoaa 
for  failing  to  define  the  elements  thereof. — Mor- 
ris y.  SUte  (Ala.)  274. 

*An  instruction  on  a  trial  for  homicide  held 
properly  refused  because  omitting  the  proper 

rtulation  as  to  accused's  freedom  from  fanit 
bringing  on  the  difficulty^ — Outler  t.  State 

(Ala.)  460. 

In  prosecution  for  homicide,  an  instruction 
on  self-defeose  failing  to  set  out  the  elemoits 
thereof  AeU  properly  refuaed.^Allen  v.  State 
(Ala.)  624. 

*In  a  prosecution  for  marder,  certain  request- 
ed instructions  on  the  law  of  self-defense  held 
properly  refused. — Glass  v.  State  (Ala.)  727. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  requested  charge  Aeld  a  mere  argu- 
ment and  properly  refused. — Pearson  v.  State 
(Ala.)  733. 

*On  a  prosecution  for  murder,  requested  In- 
structions held  properly  refused  for  falling  to 
hypothesize  good  foith  on  the  part  of  defendant 
in  carrying  a  weapon. — Hammond  v.  State 
(Ala.)  761. 

In  a  prosecution  for  assault  with  intent  to 
murder,  an  instruction  on  defense  of  habita- 
tion Aeld  properly  refused  as  misleading. — ^Daw- 
son T.  State  (Ala.)  808. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  that,  if  defendant  was 
assaulted  while  at  the  home  of  another  on  in- 
vitation, he  was  not  bound  to  retreat  before 
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strikiof  In  self-defense,  held  properly  refused.— 
DawBon  v.  State  (Ala.)  803. 

In  a  prosecution  for  homicide,  an  Instruction 
on  Belf-defense  held  properly  refused  as  preter- 
mitting consideration  of  defendant's  freedom 
from  fault  as  well  as  hia  duty  to  retreaL— 
Hanners  v.  State  (Ala.)  073. 

*In  a  prosecution  for  homicide,  a  request  to 
charge  on  Belf-defense  held  properly  refused  as 
pretermitting  defendant's  freedom  from  fault 
and  duty  to  retreat.— Hanners  v.  State  (Ala.) 
073. 

*An  iDstruction  on  self-defense  held  objection- 
able for  failure  to  postulate  that  the  circum- 
stances jostifyii^;  a  Kilting  in  self-defense  must 
be  such  as  must  have  impressed  defendant 
with  the  belief  that  he  was  in  great  and  im- 
minent peril.— Williams  v.  State  (Ala.)  992. 

In  a  prosecution  for  homicide,  instructions 
Jteld  properly  refused  as  misleading.— WIlliaDis 
V.  State  (Ala.)  992. 

*A  cfaa^  that  the  erldence  shows  that  de- 
fendant was  justified  In  taking  the  life  of 
deceased  held  properly  refused  as  invading  the 
province  of  the  jury.— Maloy  v.  State  (Fla.) 
701. 

On  prosecution  for  murder,  an  instractioo  on 
self-defense  held  erroneotu.— Moseley  T.  State 
(MisB.)  384. 


514. 


as  to  BVKde  or 


^  Instnctioiu 
desree  of  offeiue. 

*In  a  prosecution  for  homicide,  a  charge  on  In- 
voluntary manslaughter  held  not  required. — 
Ware  v.  State  (Ala.)  181. 

An  instruction  on  a  trial  for  homicide  com- 
mitted bj  the  son  of  accused,  that,  unless  the 
killing  of  decedent  was  done  under  such  cir- 
cumstances as  to  render  the  son  guilty  of 
murder,  the  Jury  could  not  And  accused  guilt; 
ot  murder,  was  misleading,  as  ha  might  be  con* 
victed  of  manslaughter. — -Morrifl  t.  State  (Ala.) 
274. 

An  instruction  on  a  trial  for  homicide,  re- 
lating to  malice,  held  misleading  where  de- 
fendant might  be  convicted  of  manslanghter. — 
Morris  v.  State  (Ala.)  274. 

An  Instruction  that,  if  defendant  is  guilty 
of  manslaughter  in  the  first  degree,  hia  punish* 
ment  may  be  fixed  at  imprisonment  for  not  less 
than  1  or  more  than  10  years,  or  hard  labor 
for  the  county  for  not  less  than  a  year  and  a 
day,  held  properly  refused. — Untreiner  t.  State 
(Ala.)  286. 

An  instruction  defining  manslaughter  In  the. 
first  and  second  degrees,  which  was  erroneous 
in  its  definition  of  man^anghter  in  the  second 
degree,  held  properly  refused. — Untreiner  v. 
State  (Ala.)  285. 

•Instruction  that  In  the  absence  of  malice 
accused  could  not  be  guilty  of  murder  in  ei- 
ther degree  or  any  higher  grade  of  offense  than 
manslaughter  in  the  first  degree  held  erroneous- 
ly refused— Untreiner  v.  State  (Ala.)  285. 

A  charge  on  prosecution  for  assault  with  in- 
tent to  murder  held  erroneous. — Kay  State 
<AIa.)  519. 

•In  a  prosecution  for  assault  with  Intent  to 
murder,  an  instruction  with  reference  to  defend- 
ant's intent  and  his  right  to  invoke  the  doctrine 
of  self-defense  held  properly  refused. — Grisham 
V.  State  (Ala.)  997. 

•Where  the  evidence  is  such  that  the  jury 
might  reasonably  convict  the  defendants  of  a 
lower  degree  of  unlawful  homicide  than  murder 
In  the  first  degree,  it  is  erroneous  to  so  charge 
the  jury  as  practically  to  restrict  them  to  a 
verdict  of  murder  in  the  first  degree,  or  to  one 
of  acqufttaL^Newton      State  (Fla.)  19. 


*0n  trial  for  mnrder  Id  die  firrt  degree; 
it  is  not  error  to  refuse  an  Instnicticni  tending 
to  mislead  the  jury  into  the  idea  tliat  nnlesi 
the  evidence  mains  out  a  case  of  mnrder  in*  the 
first  degree  they  most  wholly  acquit* — Blanton 
V.  State  (na.)  789. 

*In  all  trials  for  murder,  the  Judge  must 
charge  the  jury  that  they  may  find  a  verdict 
for  manslaughter.— State     Cook  (La.)  4S4. 

j  15.  K«w  triaL 

A  motion  for  new  trial  after  conviction  of 
homicide  because  the  jury  found  a  verdict  in 
15  minutes  sunests  no  illegalitr  in  such  ver- 
dict—State V.  Le  Blaoa  <I^)  lOB. 

{16.  Appeal  and  error. 

In  a  prosecution  for  homicide,  evidence  of  a 
witness  that  he  heard  a  pistol  fired,  and  that  the 
hole  in  deceased's  fordiead  was  caused  by  « 
bullet  from  a  pistol,  if  error,  held  harmless. — 
Stallworth  t.  State  (Ala.)  184. 

*Where,  on  a  trial  for  homidde,  accused 
was  convicted  of  manslaughter,  the  correctness 
of  instructions  relating;  to  murder  in  either 
degree  will  not  be  considered. — ^Morris  v.  State 
(Ala,)  274. 

•An  error  in  an  inatmction  defining  malice 
held  barulem  on  accosed  bdng  found  nitty 
of  manslaiqchter. — Morris  t.  State  (Ala.)  274. 

'Accused  having  bew  acquitted  of  murder  in 
the  first  degree,  toe  erroneous  refusal  of  an  in- 
BtructifHi  defining  murder  in  tliat  denree  AeM 
harmlesB.— Untreiner  t.  State  (Ala.)  285. 

'Admission  of  part  of  res  gestre  on  ptoseco- 
tion  for  assanlt  with  intent  to  mnrder.  though 
immaterial,  held  not  ground  for  reversal. — ^Bay 
T.  State  (Ala.)  519. 

•Under  Cr.  Code  1896,  i  4333.  a  conviction 
of  murder  would  not  be  reversed  for  failure 
of  the  Indictment  to  allege  the  means  in  the 
absence  of  proof  of  prejudice. — Gaines  t.  State 
(Ala.)  865. 

Objection  to  dying  declarations,  wbfdi  did  not 
point  out  the  groxuids  of  inadmissibility,  will 
not  be  centered  <ni  appeal. — State  T.  Crump 
(La.)  229. 

On  trial  for  manslaughter,  the  fact  that  th<> 
evidence  tended  to  show  malice  is  not  ground 
for  setting  a^e  the  verdict. — State  t.  Crump 

(La.)  229. 

*A  ruling  excluding  evidence  of  threats  or 
dangerous  character  of  deceased  will  not  be 
disturbed  unless  It  appears  ttmt  the  trial  judge 
has  abused  the  sound  and  legal  discreti<m  vest- 
ed in  him.— State  v.  Bambo  (La.)  359. 

On  appeal  from  a  conviction  of  manslaughter 
on  a  charge  of  murder,  a  bill  of  exceptions  held 
to  furnish  no  ground  for  reversal.— fitato  v. 

Ashworth   (La.)  650. 

(  17.  Semtenoe  mad  pwalshment. 

•Where  accused  was  convicted  of  murder  in 
the  second  degree,  he  was  thereby  acquitted  of 
murder  in  the  first  degree. — Stallworth  v.  State 
(Ala.)  184. 

Where  defendant  was  found  guilty  of  man- 
slaughter and  recommended  to  mercy,  the  quan- 
tum of  punishment  is  confined  to  the  sound  dis- 
cretion of  the  trial  judg&— State  v.  Cook  (La.) 
434. 

HOMOLOGATION. 

Of  account  of  tutor,  parties  on  appeal,  sm 

"Appeal  and  Error,*'  f  5. 
Of   accounts  of  personal   representative^  see 

"Executors  and  Administntonb**  |  Cb 
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HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Bifamy";  "DlToroft.'* 

'Competency  as  witnesses,  see  "Witnesses,"  i  2. 

Election  by  widow  between  teatnmentary  pro- 
visions and  other  rights,  see  "Wills,"  S  6. 

Fraudnlenj"  conveyances,  see  "Frandulent  Con- 
veyances," S  1. 

Ifiability  of  married  women  as  stockholders  of 
corporation,  see  "CorporBtions,"  i  4. 

Liability  of  wife's  property  to  Hen  for  labor 
and  materials  furnished  under  contract  with 
husband,  see  "Mechanics'  Liens,"  {  1. 

Parol  or  extrinsic  evidence  as  to  contract  of 
wife,  see  "Evidence,"  fi  10. 

Pleading  in  action -for  causing  death  of  spouse, 
see  "Death,"  §  1. 

Becovery  of  payment  Hy  wife  of  husband's  debt, 
see  "Payment,"  {  1. 

Right  of  wife  to  quiet  title  against  deed  given 
as  security  for  debt  of  husband,  see  "Quieting 
Title,"  S  1. 

Rights  of  survivor,  see  "Homestead,"  8  2. 

Trespass  causing  injury  to  married  women,  see 
"Trespass,"  |  1. 

Trust  for  benefit  of  wife,  io  land  conveyed  to 
husband,  see  "Trusts,"  §  4. 

I  1.   Mutual  rlffhts,  dnUes,  and  liabili- 
ties. 

*A  husband  has  the  exclusive  right  to  select 
the  matrimonial  domicile,  and  the  wife  is  bound 
to  follow  him. — ^Birmingham  t.  O'Neil  (La.) 
S2S. 

*A  hosband  must  provide  for  his  wife  and 
■children  at  the  matrimonial  domicile,  and  that 
obligation  is  not  discharged  if  by  his  cruelty 
the  wife  is  compelled  to  seek  shelter  with  her 
children  at  the  residence  of  her  father  in  a 
neighboring  parish.— In  re  Baurens  (LaJ  442; 
State  T.  Baurens,  Id. 

I  2.  MarHac*  settlaments. 

Donations  made  by  one  of  the  sponses  to  the 
^ther  under  Civ.  Code,  art.  1753,  where  a 
spouse  marries  a  second  time,  fall  to  the  chil- 
dren of  the  first  marriage. — Didlake  t.  Cappel 
KLa.)  112. 

I  3.  Wlfe'a  acparate  estate. 

The  lender's  declaration  that  he  would  let  a 
husband  have  the  money  on  a  mortgage  ex- 
ecuted by  his  wife  on  her  land  held  to  mean  that 
he  would  let  the  husband  have  the  money  "for. 
!the  wife."— Gibson  v.  Wallace  (Ala.)  9G0. 

•Where  a  note  and  mortgage  were  signed  by 
both  husband  and  wife,  the  burden  was  on  the 
wife  to  show  that  she  executed  the  instruments 
onlv  as  hiB  Borety.— Gibson  t.  Wallace  (Ala.) 

In  a  bill  to  foreclose  a  mortgage  on  a  wife's 
land,  evidence  Aefd  to  establish  that  the  wife 
was  a  prindpal  debtor.— Gibson  v.  Wallace 
(Ala.)  9W. 

Under  Const  ISSS,  art.  11,  |  2,  and  Rev.  St 
1892,  §{  1956,  2072,  a  married  woman  can  mort- 
gage her  separate  statutory  estate  to  secure  a 
debt  to  a  bank  for  money  borrowpd  for  the  pur- 
pose of  carrying  on  a  mercantile  biisincBs. — 
Mercantile  Exch.  Bank  v.  Taylor  (Fla.)  22. 

While  a  wife  cannot  be  held  as  surety  for  the 
payment  of  her  husband's  debts,  if  she  choosers 
to  dispose  of  her  property  in  his  interest,  she 
cannot  have  such  disposal  annulled  to  the  preju- 
dice of  persons  without  notice  who  have  dealt 
with  the  husband  on  the  faitii  which  recorded 
deeds  cIts  rise  to.— Clark  t.  Whitaker  (La.) 


I  4.  Aetloiu. 

•Under  Code  1896.  H  2523,  2527,  a  wife  Md 
entitled  to  sue  fbr  an  injury  to  her  person 

cfliued  by  one  entering  the  dwelling  house  oc- 
cupied by  herself  and  her  husband  irrespective 
of  the  question  of  the  ownership  of  the  bouse. 
— Engle  V.  Simmons  (Ala.)  1023. 

S  5.    Oomasulty  propertj. 

•Civ.  Code,  arts.  1749.  34^.  must  be  held  to 
mean  that  interspousal  donations  shall  always 
be  revokable  save  as  against  third  possessors  ac- 
quiring property  by  prescription  of  10  years.— 
Leverett  v.  Loeh  (La.)  684. 

I  6*    Separation  and  sepavata  matnta- 

nance. 

Wife  refusing  to  return  to  husband  except 
on  condition  that  he  send  away  a  girl  whom 
they  have  adopted  held  not  entitled  to  alimony. 
—Hilton  V.  Hilton  (Miss.)  282. 

I  7.  Abaadoantent. 

The  duty  of  a  husband  and  father  to  provide 
for  his  wife  and  minor  children  is  not  dis- 
charged as  to  the  offense  of  neglecting  to  pro- 
vide, etc.,  under  Acts  1002,  p.  42,  No.  34,  wnen 
they  from  his  cruelty  seek  shelter  at  the  resi- 
dence of  the  wife's  father  in  a  neighboring 
parish. — In  re  Baurens  (!«.)  442;  State  v. 
Baurens,  Id. 

Acts  1902,  p.  42.  No.  34,  contemplates  that 
a  man  shall  at  all  times  provide  for  the  sup- 
port of  his  minor  children,  and  each  neglect  to 
do  so  is  a  distinct  offense,  as  to  which  a  plea 
of  former  conviction  for  precedent  neglect  is 
not  good, — In  re  Banrens  (La.)  442;  State  v. 
Baurens,  Id. 

The  Supreme  Court  is  without  authority  to 
review  the  findings  In  criminal  prosecution  on 
questions  of  fact,  and  will  not  undertake  such 
review  on  conviction  for  failure  to  support  a 
wife,  under  Acta  1902..  pi.  No.  34.— In  re 
Baurens  (I^a.)  4^;  State  T.  Banrens,  Id. 

The  pendency  of  an  appeal  of  an  action  by 
the  husbnnd  for  separation  from  bed  and  board 
cannot  affect  the  execution  of  a  sentence  im- 
posed on  the  husband  for  neglect  to  provide 
for  the  support  of  bis  wife.— In  re  Baurens 
(La.)  442;   State  v.  Baurens,  Id. 

IDEM  SONANS. 

See  "Namea." 

ILLEGITIMATE  CHILDREN. 

See  "Bastards.** 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  **Gon8.atotional  Law,"  i  4. 

IMPEACHMENT. 

Of  witness,  see  ''Witnesses,"  IS  8.  4. 

IMPLIED  CONTRACTS, 

See  "Assumpsit,  Action  of." 

IMPRISONMENT. 

See  "Arrest";   "Wain  Imprisonment* 
Escape  of  prisoner,  see  "Elscape." 
Habeas  corpus,  see  "Habeas  Coipni.'* 


*Pola4  *KBotated.  See  ^llabw. 
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IMPROVEMENTS. 

Allowance  or  recovery  of  eompauatioii,  m 

"Ejectment,**  |  4. 
Com^nBati<Hi  for  on  partition,  MO  "Partition,** 

Liability  of  ward,  see  "Guardian  and  Ward," 
8  1. 

Uens,  aee  "Mechanics*  Uenn/* 
Public  ImpTOTements,  aee  "Municipal  Gorpora- 
tions,"  8  8. 

Recover  for.  In  real  acttona,  aee  "Real  Ac- 
tioiu.*' 

INADEQUATE  DAMAGES. 

See  "DamagBB,**  |  4. 

INCEST. 

*Tbe  crime  of  inceat  may  be  committed  with 
a  female  who  baa  not  arrived  at  pnberty. — 
Dlzon  T.  Btate  (Ala.)  784. 

•Under  Code  1800,  |  4889,  an  Indictment  for 
Incest  held  not  objectionable  because  it  describ- 
ed the  female  as  being  a  "girl"  instead  of  a 
"woman."— Dixon  v.  State  (Ala.)  734. 

•Under  Act  1884,  p.  101,  No.  78,  tbe  con- 
currence of  parties  is  not  easential  to  incests — 
State  T.  Freddy  (La.)  436. 

INCOMPETENT  PERSONS. 

See  ''iBsane  Paaona.** 

INCORPORATION. 

See  *X3orporationa,**  S  L 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraudulent  Con* 
Teyances,"  |  1. 

INDEMNITY. 

See  "Guaranty" ;  "Principal  and  Surety." 
A^a^st  mechanic's  lien,  see  "Mechanics'  liiens," 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Defects  in,  as  ground  for  motion  in  arrest  of 
judgment,  see  "Criminal  Law,"  fi  37. 

Harmless  error  in  rulings  on,  see  "Criminal 
Law."  S  44. 

Information  for  manslaughter  as  constituting 
jeopardy,  see  "Criminal  Law,"  §  C. 

Objections  for  purpose  of  review,  see  "Criminal 
Law,"  S  39. 

Use  of  assumed  name  in  indictmmt,  see 
"Namea.** 

For  particular  olfentet. 
See  "Burglary."  i  2:  "Gaming,"  §1;  "Homi- 
cide," i  4;  ''Incest*';  "Larceny,'*  J  2;  "Rape," 
«  2. 

Offenses  In  use  of  weapons,  see  "Weapons.** 

i  1.   ReoaaaltT   of  Indlotment   or  pre- 
lemtmemt* 

Acts  189S-1899,  p.  257,  held  not  to  give 
county  court  of  Elmore  county  jurisdiction  to 
try,  without  indictment,  defendant  tried  before 
justice  of  the  peace  and  bound  over  for  viola- 
tion of  Code  1896,  i  5505,  as  amended  by  Act 
1001,  p.  1215,  relating  to  interference  with  em- 
ployment—Ware T.  State  (Ala.)  1S2. 


I  S.   Formal  Mqnlaltes  of  Imdletmaa^ 

'Indorsement  of  the  nature  of  a  crime  is  not 
necessary  to  tbe  validity  of  an  indictment. — 
State      Pointdezter  (La.)  688. 

I  S.    Reqvlsltos  and  wmMmlvmtiw  vt 
■atlOB. 

*A  person  may  acquire  an  assumed  name  by 
reputation  which  may  be  used  to  identifr  him 
in  an  Indictment— Stallworth  t.  State  (Ala.) 
184. 

*Under  Code  1896.  8  4902,  Aeld  not  necessary 
to  aver  in  an  indictment  for  bigamy  that  tbe 
bigamous  cohabitatloa  occurred  in  the  state  or 
in  tbe  county.— Caldwell  t.  State  (Ala.)  473. 

Under  Code  1896,  18  4906,  4911,  an  aHega- 
tion  of  the  means  by  which  the  offense  was  com- 
mitled  held  a  aeccssaiy  averment  in  a  valid 
indictment— Gainea  v.  State  (Ala.)  8G5. 

*Is  an  indictment  for  homicide,  tbe  stata 
held  entitled  to  designate  deceased  by  different 
names  in  diffleroit  oounts^Walker  t>  State 
(Ala.)  87a 

*An  indictment  under  Cr.  C!ode  18S6.  |  4762, 
for  knowingly  selling  a  horse  having  tbe  disease 
of  "chokinr*  held  required  to  aver  that  the  of- 
fense waa  committed  witb  the  Intent  to  defraud. 
-Wester  v.  Stats  (Ala.)  969. 

*A  connt  in  an  Indictment  attempting  to 
charge  grand  laioeny,  but  telling  to  ulece 

whether  a  railroad  company,  the  owner  of  the 
property,  was  a  corporation,  partnership  or 
natural  person,  held  fatally  defective. — Burrow 
T.  State  (Ala.)  987. 

*An  Indictment  for  murd«r  In  such  languaga 

as  to  enable  a  person  of  common  understanding 
to  know  what  was  intended,  and  sufficient  to 
prevent  a  second  indictment  for  tbe  same  of- 
fense, is,  imder  tbe  operation  of  our  cnratire 
statutes,  sufficient  to  withstand  a  motion  in 
arrest  of  judgmoit- Kewton  v.  State  (Pla.)  19. 

I  4.    Jolmder  of  partleB,  oSsBaes.  mmd 

oOTuats,  dnpUelty,  and  deetlOB. 

Motion  to  require  stnte  to  elect  between 
counts  of  indictnieDt  for  violation  of  l]qu<n- 
law  Aeld  properly  denied. — Untrdner  t.  State 
(Ala.)  m. 

'When  a  statute  makes  either  of  two  dis- 
tinct acts  connected  with  the  same  general 
offense,  and  subject  to  the  same  puuiahment 
indictable  as  distinct  crimes,  they  may  be 
coupled  in  one  count— Irvin  v.  State  (Fla.) 
785: 

•Under  Code  1892,  «  1080,  count  of  in- 
dictment charging  the  receipt  of  deposits  from 
several  persons  without  informing  them  of  in- 
solv^t  condition  of  bank  held  demurrable  for 

giinder  of  several  offense*  in  single  oonntr— 
tate  v.-  Walker  (Miss.)  8 ;  Same  v.  Starling,  Id. 

S  5.    Motion  to  qnaah  o>  dismiss*  amd 

demurrer. 

*Where  the  grand  jury  as  organized  did  not 
contain  more  than  the  nnmtier  proTided  by  law. 
the  fact  that  more  were  drawn  did  not  invalidate 
indictments  returned  by  auch  grand  jury. — 
Untreiner  v.  State  (Ala.)  285. 

•Under  Code  1896,  §  5269,  failure  of  the  j|ury 
commissioners  to  take  the  special  oath  required 
by  section  4977,  heid  not  cause  for  quashing 
the  indictment.— Sims  v.  State  (Ala.)  413. 

•That  more  than  21  names  were  drawn  from 
which  to  form  the  grand-  jury  ts  no  ground  tta 

?iuashing  tbe  indictments — Sanders  v.  Stats 
Ala.)  466. 

•Under  Code  1896,  8  6269,  an  Indictment  held 
not  subject  to  a  motion  to  quash  because  24  in- 
stead of  21  names  were  drawn  and  returned  in- 
to court  from  which  to  oi^anise  the  grand  jury. 
—Stevenson  v.  State  (Alsu)  626b 


*Point  amnotatod.  Se*  syUabaa. 
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The  omission  to  aver  the  means  employed  to 
commit  the  offense  alleged  must  be  taken  ad- 
vaatage  of  by  demurrer. — Qaines  v.  State 
(Ala.)  865. 

*The  Sling  of  a  nu>tlon  to  quash  an  indict- 
ment after  pleading  to  the  meritH  is  within  the 
discretion  of  the  court. — Btate  v.  Reeter  (La.) 

231. 

*An  indictment  for  assault  with  intent  to 
kill,  charging  the  accused  with  "willfully  shoot- 
ing at  M.,"^  instead  of  an  express  averment 
that  he  bad  "made  an  assanlt  on  M.,"  is  saffl- 
cient  on  motim  to  qnasli. — State  v.  Beater  (La-) 
231. 

*An  objection  that  the  name  of  accused  was 
"Rigby"  and  stated  "Rigley"  in  tlie  indictment 
held  no  ground  for  qaashing  the  same. — State 
T.  Pointdexter  (La.)  U88. 

*Motion  to  quash  indictment  for  incompe- 
tency of  grand  juror  comes  too  late  after  plea. — 
State  T.  Bash  (Ia.)  793. 

f  6.   laavMt  vroof,  mnA  ▼«*!■»•. 

'There  Is  no  variance  between  an  indictment 
alleging  the  name  of  a  third  person  and  the 
proof  showing  the  name  of  such  perewL— Cald- 
well T.  State  (Ala.)  473. 

*On  a  criminal  prosecution  held  error  not  to 
permit  defendant  to  show  tiiat  as  to  an  offense 
shown  by  the  evidence  there  was  no  evidence 
before  the  grand  jury.  Oode  1896.  I  MOL^ 
Lee  V.  State  (Ala.)  Gi7. 

*A  variance  in  the  name  of  a  person  who  is 
chained  to  have  been  the  owner  of  money  alleged 
to  have  been  embezzled,  held  not  material  within 
Code  1896,  S  4333.— Kjiight  v.  Stats  (Ala.)  911. 

i  7.    Waiver  of  def  eeta  and  objttvtioas, 
and  alder  Iit  verdlot. 

•O.  Code  1896,  |  4895,  declaring  that  an  in- 
dictment shall  not  be  held  inanfflclent  for  a  de- 
fect in  form,  held  inapplicable  to  an  objection 
to  an  indictment  for  failure  to  allege  the  meann 
by  which  the  offense  was  committed.— Gaines  v. 
State  (Ala.)  865. 

*Where  an  indictment  is  complained  of  for 
duplicity,  the  defendant  most  obj^  by  demnrrer 
or  motion  to  quash  before  verdict — Irvin  v. 
State  (Fla.)  786. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes/'  M  2,  3. 
On  indictment,  see  'Indictment  and  Informa- 

timi,"  i  2l 

INFANTS. 

See    "Adoption" ;     "Guardian    and    Ward" ; 

"Parent  and  Child." 
Administration  of  estate  of  deceased  mlnori  Bee 

"Bxecators  and  Administrators,"  §  1. 
As  necessary  parties  in  actions  Involving  their 

estates,  see  ^'Parties,"  S  1. 
Competency  as  witness,  see  "Witnesses,"  S  2. 
Contributory  negligence  on  part  of  children, 

me  "Nefdwence.'^  I  & 
Effect  of  Infancy  on  limitations,  see  "Limita- 
tion of  Actions,"  §  1. 
Injuries  to  infant  employes,  see  "Master  and 

Servant,"  S8  2.  7,  10,  11. 
Instructions  as  to  capacity  to  commit  crime,  see 

"Criminal  Law,"  S  25. 
Right  of  minor  co-tenant  to  recover  for  services, 

see  "Tenancy  In  Common,"  §  2. 
Weight  and  sufficiency  of  evidence  as  to  ca[>a- 

city  to  form  criminal  Intent,  see  "Criminal 

Law."  I  17, 


•Point  auotatod.  See  flyllaVu 


I  1.  Property  and  conToyanees. 

*Tbe  defense  of  infancy  held  personal  to  the 
infant,  and  unavailable  to  the  Infant's  assignees 
or  privies  in  estate. — RUey  t.  Dllhm  ft  Pennell 
(AU.)  768. 

I  8.  Oontraets. 

*Aii  infant  entering  into  a  contract  falsely 
representing  himself  of  full  age  held  estopped 
from  denying  that  he  is  not  of  age  when  the  con- 
tract is  sought  to  be  enforced  against  him.— 
0>mmander  v.  Brazil  (Miss.)  497. 

9  3.  Aetions. 

*(MIy  the  regular  guardian  of  an  Infant  and 
neither  the  next  friend  by  whom  the  infant 
sues,  nor  the  attorney  representing  him  In  the 
action,  has  authority  to  receive  payment  of  the 
Judgment,  and  enter  satisfaction  thereof. — Col- 
lins V.  Gillespy  (Ala.)  930. 

*A  guardian  ad  litem  cannot  admit  or  waive 
anything  adverse  or  prelndictal  to  tbe  infant- 
Mote  V.  Morton  (Ha.)  1107. 

*The  formal  answer  of  a  guardian  ad  litem 
should  submit  the  rights  of  the  infant  to  the  de- 
termination of  tbe  court  and  leave  the  com- 
^inant  to  strict  proof^Mote  v.  Morton  (FIb.) 

Though  the  answer  of  the  guardian  ad  litem 
admits  tbe  allegations  of  the  bill  of  complaint 
to  be  true,  tbe  proper  practice  is  to  refer  the 
cause  to  a  master  to  take  the  proof  and  report 
thereon.— Mote  v.  Morton  (Fla.)  607. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation," 

INITIAL  CARRIERS. 

See  "Carriers."  S  6. 

INJUNCTION. 

Conclusiveness  of  former  adjudication  on  right 
to  injunction,  see  "Judgment,"  6  5. 

Dismissal  of  bill  for.  see  'Equity."  {  4. 

Interference  with  fishing  rights,  see  "Fish." 

Issues  presented  by  pleading,  see  "Pleading," 
I  7. 

Jurisdiction  of  equity  in  general,  as  to  grant- 
ing, see  "Equity."  {  1. 

Mandamus  to  compel  setting  aside  of  order  re- 
fusing to  issue,  see  "Mandamus,"  S  1* 

Multifariousness  in  pleading  in  iDjunetioD  suit 
see  "Equity,"  8  3. 

Procediure  in  courts  of  amwllate  jurisdiction, 
see  "Courts,"  IB. 

Relief  affaintt  parUoutar  aott  or  proee^mga. 

Assessment  for  public  ImprovemoitB,  see  "Mu- 
nicipal Cktrporations,"  I  8. 

CImuging  location  of  railioad,  see  "Railroads," 

»  3. 

Enforcement  of  taxes,  see  "Taxation,"  f  8. 
Nuisance  in  highway,  see  "Highways,"  {  8. 
Unauthorized  acts  of  municiml  officers,  see 
"Municipal  Corporations,"  S  7. 

R^neto  of  proeeedinfft  for  injunctUm. 
Disposition  of  cause  on  appeal,  see  "Appeal  and 

Error,"  |  24. 
Beview  of  discretion  of  trial  court,  see  "Appeal 

and  Error,"  {  IS. 
Review  of  interlocutory  decisions,  see  "Appeal 

and  Error,"  SS  12-23. 
Suspensive  appeal,  see  "Appeal  and  Error," 

8  7. 

{  1.  Katare  and  cronnds  la  foaoral. 

*'ns  remedy  at  law  held  sufficient  so  that 
iDjancti<m  will  not  lie  agalnat  the  cutting  of 
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trees  in  a  highway  In  conatractlon  of  a  tele* 

Shone  line.— Hobbs  v,  Jjone  Distance  Telephone 
;  Teteeraph  Go.  (Ala.)  1003;  Horton  t.  Same 
(Ala.)  1006:  Richardson  v.  Same,  Id.;  Pryor 
V.  Same,  Id. 

*The  insolvency  of  the  debtor  1b  never  a  suffi- 
cient reason  of  itself  for  the  exercise  of  the 
extraordinary  power  of  the  court  by  way  of 
Injunction.— Godwin  v.  Phifer  (Fla.)  597. 

Where  the  court  of  appeal  granted  a  right 
of  passage  over  the  lands  of  defendant  to  the 
nearest  public  road,  and  remanded  the  cause  for 
further  evidence  on  the  qneBtion  of  damages, 
the  judgment  was  In  abeyance,  and  it  would  be 
time  enough  when  It  bei^une  executory  to  con- 
sider B.'s  right  to  enjoin  Its  enforcement 
on  the  ground  of  abatement  by  reason  of  the 
alleged  opening  of  another  public  road  ex- 
tending to  lands  of  plaintiff. — ^Lewis  v.  D'Albor 
(La.)  31 :  Id  re  Lewis.  Id. 

*A  second  injunction  will  not  be  granted 
while  the  first  is  in  force,  though  at  the  suit 
of  another  party. — Police  Jury  CKf  Avoyeltea  T. 
Town  of  Mansura  (La.)  251 ;  Same  v.  Town  of 
Marksvllle  (La.)  252. 

t  2.    Snbjeots  of  protection  and  relief. 

*An  injunction  will  lie  to  restrain  the  con- 
tinuous throwing  of  rocks,  by  blasting,  upon 
complainant's  residence  and  grounds,  though 
there  is  no  showing  of  negligence,  and  though 
no  personal  injuries  have  ensued. — Central  Iron 
&  Coal  Co.  V.  Vanderheurk  (Ala.)  14S. 

*Suit  to  enjoin  action  of  ejectment  Iield  main- 
tainable to  let  in  the  equitable  defense  of  im- 
provements made  with  the  knowledge  and  ac- 
quiescence of  the  landowner. — South  &  N.  A.  R. 
Co.  V.  Alabama  Great  Southern  R.  Co.  (Ala.) 

*Croa8-blll  held  to  state  a  cause  of  action  for 
equitable  relief  by  Injunction  to  restrain  waste. 
—Webster  t.  De  Bardeleben  (Ala.)  831. 

'Residents  of  a  parish,  but  not  within  a 
municipality  therein,  havmg  no  property  in- 
terest therein,  have  no  right  to  restrain  the 
citizens  of  the  town  from  enacting  ordinances 
touching  local  option. — Marshall  v.  Town  of 
Mansura  (La.)  56. 

Plaintiffs,  cltisens  and  taxpayers  of  a  parish, 
have  no  standing  fn  their  private  capacity  to  an 
injunction  against  defendant  town  to  have  de- 
clared a  nullity  an  ordinance  of  the  town  coun- 
cil fixing  licenses  for  the  rale  of  liquors. — 
Mamhall  v.  Town  of  Marksvllle  (La.)  ST. 

•Chancery  court  h«ld  to  have  jurisdiction 
to  enjoin  election  in  violation  of  Constitution 
and  laws,  bat  not  otherwise. — Conner  v.  Qray 
(Miss.)  186. 

Where  act  providing  for  election  as  to 
crefltiOD  of  new  county  complies  with  Const. 
S  2G0,  chancery  court  hel6  not  to  have  power 
to  stop  the  election  or  prevent  returns  being 
made  to  the  Secretary  of  State.— Conner  t. 
Gray  (Miss.)  186. 

Justice  of  the  peace  and  members  of  board  of 
supervisors  of  county  held  not  to  have  right 
to  maintain  bill  to  enjoin  election  with  reference 
to  creation  of  new  county. — Conner  v.  Gray 
(Miss.)  186. 

S  3.    Actions  for  injimotloas. 

•Where  a  bill  alleges  that  respondents  are  en- 
deavoring to  unlawfully  subject  land  of  com- 
plainant to  public  use  as  a  street,  and  the  an- 
swer avers  a  dedication  of  the  lands  to  public 
use.  respondents  have  the  burden  of  proving  it. — 
McGouriQ  v.  Town  of  De  Funiak  Springs  (Fla.) 
641. 

'Where  a  bill  to  enjoin  a  city  from  opening  up 
a  public  street  alleges  that  complainant  is  seised 


and  possesMd  of  tha  land,  and  tba  vworn  bb- 
Bwer  denies  aneh  seisin  and  poasearion,  the  bop- 
den  Is  on  coim>lainant  to  prove  It^HcCknirin  T. 
Town  of  De  Funiak  Springs  (Fla.)  641. 

•Complainant  must  all^  in  his  bill  every 

fact,  clearly  and  definitely,  that  Is  necessaiy  to 
entitle  him  to  relief,  especially  in  bills  for  In- 
junction.—Godwin  V.  Phifer  (Fla.)  597. 

'Allegations  in  the  bill  for  an  injunction  must 
be  verified  by  an  affidavit,  and  where  any  of  th'^' 
material  allegations  in  the  bill  are  sta^  upon 
information  there  should  be  annexed  the  ad- 
ditional affidavit  of  the  person  from  whom  the 
information  Is  derived,  verifying  the  truUi  of  th*' 
information  ihns  given^^Sodwin  v.  Phifer  (Fla.) 
597. 

•Where  a  bill  to  restrain  partners  of  the  com- 
plainants from  ousting  him  from  participation 
in  the  business  failed  to  state  any  facts  show- 
ing whether  a  partnership  existed,  and  where- 
a  contract  betrreen  the  parties  is  inconsistent 
with  the  existence  of  a  real  partnership,  a  de- 
murrer to  the  bill  is  properly  Bustained.---Golliet 
y.  Dadier  OCaO  268. 

S  4.  Frellmlnwr  and  Intarloevtory  1»- 
Jonotions. 

•On  an  application  to  dissolve  a  temporary  in- 
junction on  defendant's  sworn  denials,  it  was 
incompetent  for  complainant  to  support  his  bill 
by  ex  parte  affidavits  and  a  copy  of  a  deed. — 
Roman  v.  Long  Distance  Tel^^uMie  ft  Tele- 
graph Co.  (AlaO  292. 

An  offer  to  support  the  allegations  of  a  bill  by 
extrinsic  evidence  on  a  motion  to  dissolve  an  in- 
junction on  the  denials  In  its  answer  most  be 
seasonably  made  on  timely  notice. — Roman  t. 
Long  Distance  Telephone  &  Telegraph  Go.  (Ala.) 

•Where  (he  allegations  of  a  bill  are  fully 
denied  in  the  answer,  a  preliminary  injunc- 
tion issued  thereon  should  be  dissolved.— W^ 
ster  V.  De  Bardeleben  (Ala.)  831. 

•In  a  suit  for  an  injunction,  affidavits  ate 
admissible  in  support  of  the  allegations  of  the 
bill  in  cases  of  waste  and  where  Irreparable  In- 
jury might  ensue  If  the  injunction  was  not 
granted.- Webster  v.  De  Bardeleben  (Ala.)  831. 

•New  matter  not  responsive  to  an  Injunction 
bill  cannot  be  considered  on  a  motion  to  dis- 
solve.—Town  of  New  Decatur  v.  Bcliarfenbeig 
(Ala.)  1025. 

'In  a  suit  by  the  owner  of  property  abutting 
on  a  street  to  restrain  a  change  of  the  grade, 
no  compensation  having  be^  awarded  him.  held 
proper  to  dissolve  the  preUminary  injunction  on 
the  making  of  a  cash  deposit  and  the  execution 
of  a  bond.— Town  of  New  Decatur  v.  Sdiarfen- 
berg  (Ala.)  1025. 

If  it  la  plainly  apparent  tbat  the  bill  is 
without  equity,  an  injunction  should  not  be 
granted  In  the  first  instance,  but,  if  granted, 
should  be  dissolved  at  the  earliest  opportunity 
by  the  court  and  the  bill  ordwd  dismissed. — 
Godwin  V.  Phifer  (Fla.)  697. 

An  affidavit  to  or  an  allegation  In  a  bill  for 
an  injunction  asserting  simply  that  notice  to 
the  defendant  of  the  application  for  injunction 
win  accelerate  the  Injury  apprehended,  with- 
out stating  how  or  wiv  it  will  do  so,  keJd  not 
a  sufficient  excuse  to  dispense  with  notice. — 
Godwin  V.  Phifer  (Fla.)  597. 

•Writ  of  injunction  held  to  be  granted  only 
on  notice  required  by  equity, rule  46,  unless  the 

erovisiona  therein  for  diroe'nsing  with  notice 
are  been  strictly  foUowedl^-Godwin  v.  Phifer 
(Fla.)  597. 

'AppltcatlOD  for  a  temporary  injunctloa  or 
restraining  order,  withont  notice  to  the  defend- 
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ant  held  to  be  nanted  when  a  dear  case 
made  by  the  bill  therefor,  and  it  has  been  clear- 
ly made  to  api>ear  that  it  is  a  case  of  'urgent 
necessity  and  one  In  which  irreparable  mis- 
chief will  be  prodiKed  if  the  aid  of  the  court 
ia  denied— Oodwtn  v.  Phlfer  (Tla.)  C97. 

*ETen  where  all  the  equities  of  the  bill  ate 
denied  by  the  answer,  it  is  not  a  matter  of 
coarw  to  dissolve  the  injanctton ;  both  the  grant- 
ing and  continnins  of  Injanctions  resting  largely 
in  the  sound  judicial  discretion  of  the  court.— 
Godwin  t.  Phifer  (Fla.)  687. 

*An  ancillary  injunction  necessarily  falls 
with  the  main  suit.— Day  r.  Bailey  (LaO  44a 

INNKEEPERS. 

Gaming  in  txmrding  house,  see  "GamlDg,"  {  1. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  |  2. 

INQUISITION. 

Of  Innaey,  see  "Inssne  Fenmu,**  |  L 

INSANE  PERSONS. 

Death  of  party  puidins  appeal  from  judgment 

of  interaiction,  see  "Appeal  and  Error, '  fi  S. 
Effect  of  death  of  interdict  pendii»  appeal  on 

liability  for  costs,  see  "Costs,"  S  8. 
Filing  plea  of  not  guilty  by  reason  of  insanity 

on  day  of  trial,  see  'H^riminal  Law,"  S  7. 
Sale  of  interest  of  interdict  for  purpose  of 

affecting  partition,  see  "Partition,"  |  2. 

i    1.  iBqwIsltlOBS. 

GiT.  Code,  art  404,  is  not  necessarily  In 
conflict  with  Olv.  Code,  art  395,  ordering  the 
issue  of  a  provisional  execution,  and  Code 
Praa  art  680,  providing  that  the  appointment 
of  a  curator  should  be  executed  provisionally, 
so  that,  where  an  appeal  is  taken  from  a  judg- 
ment of  interdiction,  the  Supreme  Court  will 
not,  while  the  appeal  Is  pending,  issue  orders 
to  appoint  a  curator. — In  re  Jones  (Ia.)  80; 
In  le  Mitchell,  Id. 

I  2.  Property  utd  ooBTeyuioes. 

*The  guardian  of  an  incompetent  who  ex- 
ecuted a  mortgage  on  the  latter's  property  under 
a  decree  held  authorized  to  apply  to  the  court 
for  instructions  In  the  execution  of  his  trust. — 
Montgomery  v.  Ferryman  &  Co.  (Ala.)  83& 

Until  a  judicial  sale  of  a  ward's  property 
under  order  of  court  has  been  confirmed  by 
the  court  it  is  Insufficient  to  confer  rights  on 
the  purchasen — Montgomery  t.  Perryman  &  Co. 
(Ala.)  838. 

A  mortgage  on  property  of  an  incompetent 
not  confirmed  by  the  court  undpr  whose  order  it 
was  executed  held  void. — Montgomery  v.  I'erry- 
man  &  Co.  (Ala.)  838. 

*It  is  only  where  the  pnrpofie  is  to  effect  a 
partition  by  the  sale  of  the  whole  property  that 
the  interest  of  an  interdict  can  be  alienated  at 
private  sale. — Gallaghor  v.  Lurgee  (La.)  60. 

A  proceeding  which  has  for  Its  purpose  only 
the  private  safe  to  one  of  the  plaintiffs  of  tlie 
interest  of  an  interdict  in  property  held  in 
common  held  unauthorized. — Gallagher  v.  Lur- 
gea  (La.)  60. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Baniiruptcy." 


Ground  for  iorisdletlim  of  flQnlty*  ns  '*bijiinc- 

tion,"  i  1. 

Indictment  for  receiving  deposits  In  bank  with- 
out disclosing  insolvency,  see  "Indictment 
and  Information,"  I  4. 

Of  corporation,  see  'Mjorporations,"  S§  4,  7. 

Of  fraudulent  grantor,  see  "Fraudulent  Oon- 
veyanoas,"  |  L 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  fiS  «~12. 
In  criminal  prosecutions,  see  "Grimiaal  Law," 
I  24;  "Homicide,"  H  12-14. 

INSURANCE. 

Curtng  erroneous  instructions  in  action  on  pol- 
icy, see  "Trial,"  (  12. 

Estoppel  to  deny  unconditional  character  of 
insurance  note^,  see  "Estoppel,"  {  2. 

Reformation  of  policy,  see  'Reformation  of  In- 
struments," 9  1. 

Taking  case  or  question  from  jury  in  action  on 
policy,  see  "Trial,"  S  6. 

I  1.  iBsarsBoe  oompanies. 

Under  resolution  of  the  directors  of  Insurance 
corporation,  whereby  some  of  the  shareholders 
gave  notes  to  the  company,  held  that  on  a  dissolu- 
tion a  collection  of  the  notes  and  distribution 
of  the  proceeds  among  the  stockholders  was  not 
authorized. — Anderson  v.  Buckley  (Ala.)  748. 

I  2.    Zttsnraaoe  aconts  mmA  brokers. 

Agency  to  make  a  contract  held  sufficiently 
shown.— New  York  lAte  Ins.  Co.  t.  Uills  (Fla.) 

I  3-    The  omtraet  1m  ceneral. 

*Under  the  facta,  a  life  insurance  comrany 
held  estopped  to  deny  the  insurance. — New  xon 
Life  Ins.  Co.  v.  Mcintosh  (Miss.)  381. 

I  4.  Oaaoellatlon,  snrrender,  abandon- 
ment, or  reselsslon  of  polloy. 

In  an  action  on  a  life  insurance  policy  held, 
that  the  beneficiary  was  entitled  to  a  verdict, — 
New  York  Life  Ins.  Go.  t.  Mills  (Fla.)  e(t3. 

{  6.  Avoldmaoe  of  poller  for  mlsrepre* 
sentatloBi,  fraud,  or  breaob  of 
wmrruitT  or  oondltlon. 

*6rantee  of  land  held  sole  and  unconditional 
owner  within  provision  In  fire  policy,  though 
payments  are  still  due  therefor. — Insurance  Co. 
of  North  America  t.  Pitta  (Miss.)  6. 

I  6.  Forfeiture  of  poller  'or  breaek  of 
promissory  warranty*  eovenant^ 
or  condition  snbseqaent. 

*Fire  policy  held  not  to  have  become  void 
because  property  was  unoccupied  for  more  than 
10  days,  where  it  was  destroyed  afterwards, 
while  occupied. — Insurance  Co.  of  North  Amer- 
ica V.  Pitts  (Miss.)  S. 

S  7.    Actions  on  policies. 

That  one  was  a  stockholder  in  a  fire  insur- 
ance company  had  no  bearing;  on  his  right  to  re- 
cover on  a  policy. — ^Mississippi  Fire  Ass'n  v. 
Stein  (Hiss.)  66. 

In  an  action  on  a  life  policy,  a  complaint  al- 
leging an  agreement  for  days  of  grace  in  the 
payment  of  premiums  held  suflScient. — Boyd  v.. 
Fidelity  Mut.  Life  Ins.  Co.  (Miss.)  268. 

S  8.  Mntnal  benefit  insnranoe. 

A  mutual  aid  association,  organized  under 
Code  1S96,  S  1116  et  seq.,  held  to  have  no  au- 
thority to  issue  policies  under  which  assessments, 
are  to  be  returned  at  the  expiration  of  a  cer- 
tain time  less  benefita  paid. — Boyd  t.  Southerns 
Mut.  Aid  Ass'n  (AlaO  164 
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INTENT. 

Orimlnal,  bm  "CMminal  Law,"  I  1. 
Element  of  homicide,  see  "Homicide,"  |  11. 
Fraaduleiit,  see  "Fraudulent  Gonvejancei,"  1 1 
To  dedicate,  see  "Dedication,"  fi  1 

INTERDICTION. 

See  "Insane  Persons,"  §  1. 

Death  of  party  pending  appeal  from  Judgment 

of,  see    Appeal  and  Error,"  S  B< 
Effect  of  death  of  interdict  iwDding  appeal  on 

liability  for  costs,  see  "Costa,"  8  3. 
Sale  of  Interest  of  interdict  for  purpose  of 

aflectbg  partition,  see  "Partition.*'  I  2. 

INTEREST. 

Award  of  In  rerdict,  see  "Trial,"  |  18. 

On  money  wrongfully  collected  as  taxes,  see 

"Taxation,"  |  8. 
On  ^rice  of  land,  see  "Vendor  and  PnrchBser," 

t  !•  Tlm«  bmA  eompvtotlMi. 

*raets  ketd  insufficient  to  eatabllsfa  a.  pay- 
ment or  tender  of  a  mortgage  debt  anffldent  to 
diaeharge  the  debt  or  stop  the  ranning  of  in- 
tereBt^Haghes  t.  Ollfton  (Ala.)  998. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  S  4. 

INTERLOCUTORY  JUDGMENT. 

Ajwciilabllity,  see  "Appeal  and  Error,"  I  2. 
Beview  on  appeal  or  writ  of  error,  see  "Appeal 
and  Brror.^'  K  12-23. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSPOUSAL  DONATIONS. 

8o8  "Husband  and  Wife."  |  5. 

INTERSTATE  COMMERCL 

Begnlatlon,  seo  "Commerce." 

INTER  VIVOS. 

Gifts,  see  "Gifts,"  |  1. 

INTOXICATING  LIQUORS. 

Argument  and  conduct  of  counsel  in  proseca- 

tlon  for  offences  against  liquor  laws,  see 

"Criminal  Law,"  23. 
Dispensary  commissioners,  see  "OflicerB,"  $  1. 
Selection   between   counts   in   indictment  for 

offenses  against  liquor  laws,  see  "Indictment 

and  Information."  |  4. 
Evidence  of  other  offenses,  see  "Olmlnal  Law," 

Mandamus  to  compel  performance  of  duties  un- 
der dispensary  act,  see  "Mandamus,"  S  I. 

Mandamus  to  control  action  of  police  jury  re- 
lating to,  see  "Mandamus,"  {  2. 

Regulations  of  interstate  commerce  in,  see 
"Commerce,"  8  1. 

Reetraining  licensing  sale  of  Intoxicating  liq- 
norti,  see  "Injunction,"  §  2. 

Summary  trial  for  oGFenRes  against  liquor  laws, 
««»  "Cfriminal  Law,"  8  6. 

Titles  of  statutes,  see  "SUtutes,"  H  8,  4. 


Tvwur  io  ««mtMl  tnSe. 

*Tbere  is  no  inherent  ri^t  In  adt  dHm  t* 
sell  Intoxicating  liquors  by  retalL— Oty  of  New 
Orleans  t.  Smythe  (La.)  38. 

Town  charter  httd  not  to  aatboriie  an  oi^ 
dinance  prohibiting  persons  from  soliciting,  re- 
ceiving, accepting,  or  transmitting  orders  for 
intoxicating,  liquors  within  the  corporate  limits, 
and  imposinf  a  pnntabment  for  violation  there- 
of.—-Town  of  Homer  v.  Brown  TIL. 

i  2.   Ooastltntlomalltr  of  sets  mmA  ordi- 

SAUOOS. 

Ordinance  of  the  dty  of  New  Orleans  relative 
to  saloon  permits  adopted  by  the  citr  couDcil 
under  City  Charter  iSM,  I  21  (Laws  18S6.  p. 
S5,  No.  46),  held  not  unconstitutional  as  con- 
ferring arbitrary  powers  on  the  property  hold- 
ers and  council.— City  of  New  Orleans  t. 
Smythe  (La.)  33. 

I  3.  IrfM»l  option* 

*A  license  in  proper  form  to  sell  intoxicating 
liquors  cannot  be  collaterally  impeached  by 
evidence  that  the  powers  of  the  corporation  hu 
been  divested  by  an  election  in  favw  of  prohibi- 
tion.—State  V.  Lewis  (La.)  63. 

I  4.    Ueenses  mmi  tmzos. 

The  provision  of  Montsmnery  City  charter 
(Acts  1892-^  p.  377,  |  20),  exempting  petsoM 
procuring  a  liqnor  license  from  the  city  from 
paying  any  tax  or  license  to  the  connO'.  heli 
repealed  by  Oen.  Act  March  4,  1903  (Oen.  Acti 
1903.  p.  184),  and  not  revived  by  Act  Sept.  3^, 
1903  &«n.  Acta  1903.  p.  29a  I  4),  Const  1901. 
f  10.— Gaston  v.  O'Neal  (A1s.VT42. 

*City  Charter  1896,  I  21  (Laws  1896.  59. 
c.  45),  providing  that  council  shall  not  grant  a 
permit  for  opening  a  barroom  without  the  con- 
sent of  property  owners,  held  not  to  vest  in  the 
council  absolute  control,  and  where  the  refusal 
to  grant  such  a  permit  i^  aihltrary  the  nmdi- 
cant  has  hla  remedy  by  mandamus.^-CSty  6t 
New  Orleans  v.  Smythe  (Ia.)  33. 

A  prosecution  under  Rev.  St.  1870,  f  910,  for 
retailing  intoxicating  liouors  without  a  license, 
fails  where  the  aecuaed  produces  a  license  io 
doe  fbTDL— State  v.  Lewis  (La.)  6S. 

S  5.  Besnlfttloas. 

The  dispensary  act  (Gen.  Acts  1896-99,  p.  110) 
is  not  made  to  apply  to  a  particular  locality 
merely  by  the  repeal,  after  the  enactment  of  the 
dispensary  act.  of  a  statute  which  existed  at  the 
time  the  dispensary  act  was  passed  and  prohibit- 
ed the  sale  of  liquor  in  that  IocaIit7.^BoBe  T. 
Lampley  (Ala.)  sa. 

Under  Gen.  Acta  1898-89,  p.  110,  antborUng 
the  establishment  of  dispensaries,  it  was  not  the 
intention  of  the  Legislature  that  dispenaari«s 
should  be  established  at  places  where  the  sale 
of  liquors  was  wohiUted,  restrained,  or  restrict* 
ed  by  statute.— Boss  v.  Lampley  (Ala.)  621. 

There  Is  no  law  in  the  state  conferring  on 
police  juries  the  power  to  prohibit  the  sue  of 
intoxicating  liquors,  and  wbere  the  state  grants 
to  them  (Acta  1898.  p.  168,  No.  11^  the  power 
to  license  and  regulate,  such  power  is  exceeded 
when  used  to  prohibit. — State  ex  tel.  Liaso  v. 
Police  Jury  of  Oed  River  Paridi  (Ia.)  8Sl 

I  6.  Offenses. 

*Fact3  held  not  to  constitute  a  sale  of  liquor 
without  a  license.— HitcheU  v.  State  (Ala.)  951. 

One  who  on  a  sale  of  liquw  merely  acts  in 
the  tranRaotion  as  the  purrbaser  or  agent  of 
the  purchaser  of  the  liquor  sold.-  cannot  be  con- 
victed.—Hiers  V.  SUte  (Fla.)  881. 

One  who.  In  violation  of  law,  sells  liquor  as 
the  servant  of  another,  is  liable  personally, 
though  he  acted  without  compensation. — ^Hlers 

V.  State  (Fla.)  881. 
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'  A  mere  purchaser  of  liQuor  for  one's  self 
or  for  snother  does  not  in  so  purchasloff  tIo- 
iats  tbe  laws  against  the  sale  of  llqnon. — 

Hiers  t.  State  (Fla.)  881. 

t  7.   Orlmiul  proseeutloMS. 

On  a  trial  for  selling  liquor  without  &  license, 
evidence  AeM  to  prove  a  sale. — ^Duke  v.  State 
<Ala.)  17a 

Under  Laws  1901,  p.  08,  c.  4930,  fi  3,  making 
proof  of  delivery  of  liquor  and  receipt  of  money 
therefor  only  prima  facie  evidence  that  tbe  par> 
ty  delivering  the  liquor  and  receiving  the  money 
Is  tbe  owner  of  the  liquor,  an  instmction  to 
that  effect  should  be  jnvea  on  trial  Cor  such 
sale. — ^Hiers  v.  State  (Fla.)  881. 

Evidence  that  defendiint  kept  liquors  on  stor- 
age belonging  to  various  persons  subject  to 
withdrawal  by  them  heJ4  immaterial  on  a  prose- 
cution for  illegal  sale  of  liquors. — ^Donald  v. 
State  OHss.)  4. 

ISSUES. 

In  civil  actions,  see  "Plsadlng."  |  7. 

Id  criminal  proaecntions,  see    Indictment  and 

Information,"  I  6. 
Presented  tor  revtew  on  appeal,  see  "Appenl  and 

Ertor."  I  4. 

JEOPARDY. 

Former  Jetqianly  bar  to  pmeecation,  see  "Orfan- 
Inal  Law,"  |  S. 

JOINDER. 

Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  f  4. 
Of  parties,  see  ^'Parties."  |  8. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courta";  "Justices  of  the  Peace." 

Authority  to  sign  bill  of  exceptions  in  criminal 
prosecutions,  see  "Orlminsl  Law,"  (  41. 

Harmless  error  in  remarks  of  Judge  at  trial,  see 
"Appeal  and  Krror,"  S  17. 

Manosmos,  sae  "Mandamos,"  §3  1,  2. 

Power  to  annul  contract  of  hiring  of  convicts, 
see  "Convicts." 

Suspensive  appeal  from  judgment  as  to  recusa- 
tion of  judge,  see  "Appeal  and  Error,"  S  8. 

I  1.   Bpeeinl  or  mbatttnte  |ndces. 

*The  act  creating  the  office  of  supemumerary 
Judge  is  constitutional.— Sims  v.  State  (AJa.) 
413. 

f  S.   DiaqsallfleatlDn  to  act. 

Appointment  by  recused  judge  of  district 
court  of  a  lawyer  having  the  qualifications  of  a 
Judge  of  his  court  to  try  a  case  is  in  strict  con- 
formity to  Laws  1880,  p.  89,  Act  40,  I  2.— 
Murphy  v.  Police  Jury  of  St.  Mary  (La.)  216 ;  In 
re  Murphy,  Id. 

*An  averment  in  a  cros!t-i>etition,  Gled  under 
Ajin.  Code  1892,  c  8,  in  relation  to  assignments 
for  tbe  Iwnefit  of  creditors,  that  die  chancellor 
was  disqualified  to  take  charge  of  the  aasign- 
ment  proceedings  because  a  party  to  tbe  suit 
and  Interested  therein  held  InsaflSdent.— Met- 


calfe V. 
877. 


Merchants'  Si  Planters'  Bank  (Miss.) 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts,"  {  2. 
Enforoement  by  creditors'  suit,  see  "Creditors' 
Suit" 
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Obtaining  judgment  as  condition  precedent  to 
suit  to  subject  stock  subscription  to  payment  of 
corporate  debt,  see  "Corporations,    f  4. 

Sales  under  judgment,  see  "Judicial  Sales." 

In  oeftoM  &ir  or  againtt  parftoular  otestet  of 

persona. 

See  "Corporations,"  8  6;  "Infants,"  I  8;  "Mu- 
nicipal Corporations,"  i  7. 

In  particular  civil  actiont  or  procecdinga. 
See  "Detinue";   "Ejectment,"  {  3;  "Garnish' 

ment,"  S  2. 
Decree  in  equity,  see  "Equity,"  S  7. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error."  §  24. 
To  enforce  mechanic's  lien,  see  "Mechanics' 

Liens,"  {  4. 

In  criminal  proaecutiont. 
See  "Criminal  Law,"  S  37;  -Homicide,"  I  17. 
For  non-support,  see  "Husband  and  Wife,"  |  7. 

Bmieto. 

See  "Appeal  and  Error";  "Criminal  Law,"  I  3S. 
Necessity  of  objections  to,  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  $  4. 

S  1.    Matiura  and  essentials  in  ceneraL 

*Where  a  petition  for  mandamus  was  fatally 
defective,  it  was  error  for  the  court  to  grant 
the  relief  prayed  on  the  striking  of  a  demurrer 
to  the  petition  from  the  files. — Commiarioners' 
Court  of  Chilton  Oounty  t.  SUte  (Ala.)  468. 
4tio. 

I  ».    On  trUl  of  IssMS. 

A  judgment  entry  held  to  show  a  proper  Judg- 
ment sustaining  a  demuTrer.~State  v.  Kitchens 
(Ala.)  871. 

A  board  and  Hn  oflker  not  being  parties  to  a 
record,  the  court  should  not  undertake  to  de- 
fine the  officer's  power8.~IiOgan  v.  Ohilds  (Fla.) 
197. 

i  3.   Equitable  reUef. 

Where  judgment  is  obtained  against  an  ad- 
ministrator Bj  collusion  with  him  or  want  of 
diligence,  chanoen  will  relieve  the  heirs,  unless 
it  was  for  a  vnlfd  and  anbelstfng  dafau. — Pat- 
teson  V.  Carter  (Ala.)  183. 

*In  order  to  set  aside  a  Judgment  for  fraud, 
complainant  must  prove  that  he  had  a  merito- 
rious defense  which  conld  be  established  by  evi- 
dence on  another  trial,  and  that  there  was  no 
ni^tlgence  on  his  part — Collier  v.  Parish  (Ala.) 

In  a  suit  to  set  aside  a  judgment  taken  against 
complainant  through  the  fraud  of  defendant, 
evidence  HtM  Insufficient  to  show  the  fraud  or  to 
show  that  complainant  was  free  from  n^lgenoe. 
—Collier  v.  Parish  (Ala.)  772. 

I  4.    M nrKor  and  bar  of  eawMo  of  notion 
and  defenses. 

Judgment  io  ramishment  against  stockholders 
under  Code  1^6.  I  2182,  to  enforce  liability 
for  unpaid  stock  subocriptlon.  held  res  judicau 
against  plaintiffs  right  to  enforce  toch  alleged 
liability  by  a  bill  in  equity  under  section  WS, 
except  OS  to  a  garnishee  as  to  whomplaintiff 
took  a  nonsuit. — Montgomery  Iron  Works  v. 
Roman  (Ala.)  811. 


•A  final  decree  in  the  probate  court  for  parti- 
tion, whether  in  kind  or  oy  sale,  held  conclusive 
until  reversed  on  appeal,  excluding  equity  juris- 
diction in  the  absence  of  special  ground  for  in- 
^e^ositlon  of  equity. — Fincb  v.  Smith  (Ala.) 

*A  judgment  in  an  action  on  nome  of  the 
notes  given  for  a  stock  of  goods  held  not  a  bar 
to  tbe  seller's  right  to  sne  on  the  other  notes, 
or  to  the  buyer's  right  to  all^  failure  at  con* 
sideration.— Penney  v.  Corey  (Ala.)  978. 

•Polmt  anaotatod.  Soe  •rUafcvaw 
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*A  decree  suBtainiiif  a  demurrer  to  a  bill  M4 
to  be  a  final  adiadication,  and  a  bar  to  a  sec- 
ond auit. — Weauienby  t.  Pearl  River  lumber 

Go.  (MlBs.)  65. 

I  5.    OoaalaitT«m*aa  of  adjndlemtlom. 

A  jadement  in  favor  of  plaintiff  against 
<Hie  of  toe  defendants  in  another  action  held 
not  to  affect  the  otber  defendant,  where  a  joint 
plea  of  not  guilty  Ib  filed. — Posey  v.  Gamble 
(Ala.)  416. 

A  judgment  on  a  claim  of  ezemptiona  in  favor 
of  tne  execution  defendant  is  conclusive  In  an 
action  for  wrongful  seisure  under  the  execution. 
— Stalltnga  v.  Gilbreath  (Ala.)  423. 

*Proceedlng8  in  another  auit  held  properly  ex- 
cluded as  not  affecting  all  the  parties  to  the 
pending  suit.— Ryan  v.  Young  (Ala.)  954. 

Where,  in  a  petition  by  an  adjudicatee  to 
enjoin  a  sale  a  la  folle  enchere,  the  petitioner 
alleges  tliat  he  was  a  party  def^dant  in  a  suit 
by  the  owner  of  the  property  for  the  same  pur- 
pose, and  in  such  former  suit  he  appeared 
through  counsel,  such  petitioner  cannot  be 
beard,  for  the  purpose  of  defeating  the  plea  of 
res  judicata,  to  say  that  he  was  not  a  party  to 
such  former  judgment  because  of  an  ominion 
by  the  clerk  of  court  to  file  bis  answer. — ^Mc- 
I'Cllan  v.  RoBser  (Iol.)  97. 

*In  a  suit  to  annul  a  tax  sale,  a  judgment  dis- 
missing the  suit  after  trial  on  issue  joined  by 
geimal  denial  conelndss  plaintiff.— Fluker  v.  De 
Orance  (La.)  001. 

*A  judgment  of  a  federal  court  is  conclusira 
upon  the  parties  thereto  In  a  subsequent  action 
in  a  state  court  as  to  all  matters  pleaded,  or  tiiat 
might  have  been  pleaded.— Thtnnton  v.  City  of 
Natchez  (Miss.)  408. 

A  decree  for  defendants  in  a  suit  to  cancel 
clonds  and  for  partition  held  no  bar  to  a  subse- 
quent suit  between  the  same  parties  and  for  the 
same  relief.— Scoctish-Ameri^n  Hoitg-  Co.  v. 
BancUey  (Miss.)  0Q2. 

I  6*   FanseBt.  aatlsfavtioB,  atavsev,  and 
disoharcs. 

*Under  the  facta  held  that  a  motion  by  defend- 
ant to  have  a  judgment  arainst  him  satisfied 
shODld  bays  baan  planted.— Pilcher  v.  Hickman 
(AlaO  741. 

I  7*  AetiMu  am  Jmdcmomta. 

'Variance  betwem  cfunpIalDt  and  proof  as  to 
date  of  Jodgment  sued  on  held  fatal. — ^Fulen- 
widnr  r.  Biajiway  (Ala.)  846. 

JUDICIAL  NOTICE 

In  dvU  actions,  see  "Evidence,*'  }  L 

JUDICIAL  SALES. 

On  execution,  see  "Execution,"  }  S. 

A  return  or  offer  to  return  consideration  Add 
under  the  circumstances  not  a  condition  preced- 
ent to  a  suit  to  set  aside  judicial  sale  of  land. 
— Austin  V.  Jones  (Ala.)  408. 

•A  confirmed  sale  of  property  under  a  chan- 
cery decree  will  not  be  set  aside  in  a  collateral 
proceeding  unless  the  party  seeking  such  relief 
acquits  himself  of  want  of  diligence  in  resisting 
confirmation.— Harris  v.  Stephenson  (Ala.)  1008. 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Er- 
ror." §§  1,  2. 

Want  of,  ground  for  dismissal  of  appeal,  see 
"Appeal  and  Error,"  f  11. 


JuHtUetio*  vf  p^rtioular  metiomt  or  rn- 

See  "Habeas  Corpus,"  |  2;   "PartitiOTi,''  i  1 
Criminal  ptosecutions,  see  "Criminal  Law,"  11 
3,  4. 

For  canainc  death,  see  "Death,"  |  1. 
7«HnlCcMoii  o/  pwt«c«tor  tpeeies  of  property  tr 

Estates  of  Insane  persons,  see  "Insane  Petatms," 

Speoidl  imrUiiettont  and  jurMictUmt  of  p&rUe- 

■for  etoMM  of  cimrt$. 
See  "Equity."  I  1. 

Appellate Jurisdicticm,  see  "Appeal  and  Bnoc^* 

I  1 ;  "C&imlnal  Law."  U 
Particnlar  conrta.  see  '^jonrta.** 

JURY. 

See  "Grand  Jury." 

Discharge  of  jury  as  acquittal,  ase  "CriminBl 
Law,"  f  5. 

In  proceedings  for  aasessmoit  of  damages  for 
taking  of  or  Injury  to  propertr  in  enicise  nt 
power  of  eminent  domain,  see  "Ekninent  Do- 
main," f  8. 

Instructions  In  dvU  actions,  see  "Trial,"  if 

6-12. 

Instructions  In  criminal  proeecutioas,  see  **Crio>- 

Inal  Law,"  |  24. 
Mistake  in  list  of  jurors  as  ground  for  continii- 

anoe  In  criminal  prosecution,  see  "CrimintI 

Law,"  i  la 
Objections  to  form  of  oetb  of  jury  for  porpoee 

of  review,  see  "Appeal  and  Error,"  |  4. 
Questions  for  jury  In  civil  actions,  see  "Trial." 

S  5. 

Questions  for  jury  in  criminal  prosecutions,'  aee 
"Criminal  Law,"  S  24. 

Removal  of  juror  during  prosecution  as  ztouikI 
for  sustaining  plea  of  former  jeopardy,  see 
"Criminal  Law,'*  S  5. 

Service  of  list  of  jurors  before  trial  in  crim- 
inal prosecution,  see  "Criminal  Law.**  S  19. 

Taking  case  or  question  from  Jury  at  trial, 
see  "Trial,"  S  B. 

Verdict  in  civil  actions,  see  "Trial."  |  13. 

Verdict  in  criminal  'prosecutions,  see  "Criminal 
Law,"  §8  20,  84. 

i  1.   lUcM  to  tHal  hr  J«sT< 

•Under  Acts  1901,  p.  112,  fi  8,  a  demand  for 
a  trial  by  jury  in  a  criminal  case  held  too  late. 

—Jones  V.  State  (Ala.)  299. 

I  2.   Qnmllfloatloiu  of  Jnron  mmA  m- 
emptloBs. 

*Oath  administered  to  jury  commissioners 
held  to  carry  with  it  an  obligation  to^dischane 
and  [lerfonn  the  duties  Imposed  by  Acts  189o, 
p.  216,  No.  185,  relating  to  the  duties  of  jury 
commissioners,  without  specific  mention,  of  that 
act — State  v.  Stewart  (ijti.)  798. 

S  3.   8ammoninK>  atteadanee,  dia«karca» 
wtmd  eompe&sation. 

Code  1896,  I  5004,  relating  to  the  drawing  of 
jurors  in  a  capital  case,  held  mandatory. — Mor 
ris  V.  State  (Ala.)  274. 

In  selecting  a  jury  for  the  trial  of  a  criminal 
case  from  a  special  venire,  it  was  proper  for  the 
court  to  swear  six  as  their  names  were  drawn, 
and  permit  them  all  to  answer  the  qualifying 
questions  asked  of  each  at  one  and  the  same 
time. — Uutreiner  v.  State  (Ala.)  285. 

*A  variance  in  the  middle  initial  of  the  names 
of  certain  jurors  constituted  no  ground  for  dis- 
carding them. — Untreiner  v.  State  (Ala.)  285. 

*A  variance  in  the  name  of  a  Juror  between 
the  list  served  on  aceosed  and  Aat  drawn  from 


•Point  Muoteted.  See  syUabvs. 
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the  bat  held  no  ground  for  discarding  Bocb  joror. 
—Untreiner  v.  State  (Ala.)  285. 

*Un(ler  Code  180^  {  5004,  hOd  not  necessar; 
that  the  presldtag  jadge  in  drawing  a  speciu 
jury  for  a  capital  case  announce  the  names  of 
the  jurors  as  drawn  from  the  box. — Hammond  v. 
State  (Ala.)  761. 

*Under  Code  1606,  {  4333,  held  that  a  failure 
to  comply  strictly  with  section  5004,  relating  to 
drawing  jaron  in  capital  cases  was,  under  the 
circumstances,  not  prejudicial  .to  accosed. — 
Hammond  v.  State  (Ala.)  761. 

The  court  has  no  authority  to  substitute  a 
venireman  for  one  discharged  from  service  on  a 
criminal  case  "for  good  and  sufficient  cause." — 
Oaines  t.  State  (Ala.)  865. 

*Tbe  court  has  power  to  excuse  a  juror  for 
"good  and  sufficient  cauae."— <3ftfnea  t.  State 

(Ala.)  86S. 

*Cr.  Code  1806,  {  5009,  requiring  the  names 
of  jurors  summoned  for  the  trial  of  a  capital 
case  to  be  written  on  slips  of  paper,  etc..  held 
not  to  require  the  slips  to  be  ntunbered.— Raines 
V.  State  (Ala.)  865. 

Under  Code  1890,  S  *dS2,  a  jury  list  contain- 
ing names  selected  only  from  certain  beats  held 
fatally  defective.— Banners  .t.  State  (Ala.)  973. 

*Tb©  court  was  authorized  to  excuse  a  ju- 
ror because  of  his  wife's  condition,  which  de- 
manded his  personal  attentim.— WiUiams  v. 
State  (Ala.)  fm. 

Under  Acta  388S»  p.  222,  Na  135,  i  11,  where 
the  sheriff,  in  disr^ard  of  his  inatnictions,  re- 
turns talesmen  from  the  neighborhood  in  which 
the  crime  was  committed,  the  judge  may  order 
them  to  stand  aside. — State  v.  Thompson  (La.) 
107. 

Under  Act  1898,  p.  216,  Na  135,  as  amended 
by  Act  1904,  p.  136,  No.  68,  the  process  verbal 
of  each  successive  drawing  <w  joron  must  show 
the  names  of  the  Jurors  then  drawn,  and  also 
the  names  of  those  who  have  died  or  become 
exempt  or  disqualified.  Held,  that  whether 
the  names  of  those  dead  or  disqualified  are 
stricken  from  the  existing  list  by  being  obliterat- 
ed In  some  way,  or  checked  so  as  to  indicate 
to  the  commisaioners  that  they  are  no  longer 
available,  is  immaterial,  provided  enough  new 
names  are  added  to  keep  the  nnmber  of  jurors 
approximately  at  the  nnmber  of  800. — State  v. 
Johnson  (La.)  117. 

A  jury  commissioner  cannot  impeach  the  re- 
turn made  by  him  under  the  sanctity  of  his 
official  oath.— State  v.  Johnson  (La.)  117. 

*A  motion  to  quash  venire,  no  fraud  having 
been  ecunmitted  and  no  injury  done,  held  not 
9 uch  as  to  justify  the  court  in  sastaining  the 
motion,  under  Acte  1888,  p.  223,  No.  185,  | 
15.— Stete  v.  Btewmrt  (La.)  798. 

I  4.   OoKpet«M7  of  Jurors,  ekalloacos, 
bmA  objeettoas. 

♦Under  Cr.  Code  1896,  {  5018,  It  was  proper 
for  the  court  to  sustain  a  challenge  for  cause 
against  a  juror  who  ateted  that  he  was  opposed 
to  capital  punishment,  though  he  would  hang 
.  some  men. — TTntrelner  v.  State  (Ala.)  285. 

Failure  of  the  Jury  commissioners  to  take  the 
special  oath  prescribed  by  Code  1896,  fi  4997. 
is  no  ground  for  quashing  the  special  venire 
in  the  absence  of  any  charge  of  fraud  In  the 
drawing. — Sims  v.  State  (Ala.)  413. 

Motion  to  quash  venire  for  failure  to  summon 
<^rtain  Jurorii  held  properly  overruled. — Porter 
V.  State  (Ala.)  421. 

Motion  to  quash  venire  held  In  time  where 
made  after  announcement  of  ready  for  trial. 


but  before  eommenoement  of  trials — Portar  v. 
State  (Ala.)  421. 

*  By  the  enresa  DroviBlons  of  Code  1806,  f 
5007,  a  mistake  in  ue  name  of  a  Jnror  for  the 
trial  of  a  capital  case  in  the  venire  or  list  of 
jurors  delivered  to  defendant  ia  not  necessarily 
sufficient  cause  to  quash  the  venire,  or  to  delay 
or  continue  the  trial. — Hammond  T.  State  (Ala.) 
761. 

*Under  Act  March  2,  1901  (Acte  1900-01,  pp. 
2003,  2004),  that  a  luror  called  in  a  capital 
case  was  not  a  resident  householder  or  free- 
holder of  the  county  held  not  a  valid  ground  of 
challenge  for  cause. — Gaines  v.  State  (Ala.)  866. 

* Jorors  held  not  subject  to  challenge  for  cause 
because  of  their  statement  that  they  bad  a  fixed 
opinion  which  would  bias  their  verdict  and 
which  it  would  take  evidence  to  remove. — Walk- 
er V.  State  (Ala.)  87& 

A  jury  drawn  from  the  box  at  the  end  of 
the  calendar  year  to  serve  for  the  ensuing  week 
of  a  regular  term,  held  not  disqualified  Dj  the 
fact  that  before  a  case  is  actually  called  a  new 
jury  box  has  been  prepared  for  the  year. — 
Thompson  v.  State  (Fla.)  899. 

•Under  Acte  1898,  p.  216,  No.  135.  8  1,  the 
rejection  of  a  juror  by  the  judge,  though  er- 
roneous, ^vM  no  legal  nound  of  compl^nt^ 
State  V.  Thompson  (Uu)  107. 

The  fraud  which,  nnder  Acta  1898,  p.  223, 
No.  185,  $  15,  authorizes  the  qnashing  of  the 
venire,  is  actual  fraud,  or  such  nonobiervance 
of  the  statute  as  will  justify  die  Infferenee  of 
actual  injury  to  accused. — State  v.  Johnson 
(La.)  117. 

*It  is  no  ground  for  recusing  a  juror  Uiat  he 
is  the  brother  of  one  of  the  counsel — Louisiana 
Ry.  &  Naviga^on  Go.  v.  Morere  (La.)  236. 

'Where  a  juror  declares  that  he  thinks  he  Is 
incompetent,  but  further  says  that  if  sworn  as 
a  juror  be  will  try  the  case  according  to  the 
law  and  the  evidence  he  la  competent — State  v. 
Bush  (La.)  793. 

The  question  of  tbe  competnur  of  a  Juror  is 
for  the  courb— State  y.  Bush  (La.)  796. 

*Where  before  the  jury  was  impaneled  tbe 
court  after  examination  was  satisfied  that  a 
juror  was  prejudiced  against  accused,  tiie  re- 
moval of  him  from  the  panel  was  proper. — 

State  V.  Pointdexter  (La.)  68& 

JUSTICES  OF  THE  PEACE. 

I  1.  AmolmtBswt,    qulifloRtloa,  ud 

tOBIUFO. 

*An  attachment  issued  by  a  justice  of  the 
peace  after  his  term  of  office  had  expired  and 
before  he  had  given  bond  as  required  by  Gen. 
Acta  1903,  p.  held  void.~Smith  v.  Hilton 
(Ala.)  747. 

S  2.    RiEhts.  duties,  and  UablUties. 

Justice  of  the  peace  instructing  constable 
held  liable  for  wrongful  acta  of  constable  only 
if  constable  were  Innnenced  by  the  instruction. 
— Stallings  V.  Gllbreath  (Ala.)  423. 

Justice  of  the  peace  Instructing  constaUe  to 
make  wrongful  levy  held  liable  as  joint  tort- 
feasor.—Stallings  T.  Gllbreath  (Ala.)  423. 

I  8.    Proeedura  In  elvll  eases. 

•Under  Code  1890,  H  2147,  2149,  a  defendant 
In  forcible  entry  and  detainer,  having  removed 
the  cause  from  a  justice  to  the  clrcolt  court, 
held  not  entitled  as  of  right  to  a  separate  trial 
of  the  issue  of  force  vel  non  before  trial  of  the 
question  of  title.— Fowler  v.  Prlchard  (Ala.) 


•Point  sinnotatod.  See  srUabua. 
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I  4.    Herlaw  of  pnMeedincs. 

MisdescriptioQ  of  party  in  petition  for  cer- 
tiorari held  but  a  defect  in  proceedines  before 
the  joBtice  of  the  peace  witbtn  Code  1956, 1  488. 
and  BO  no  sroimd  for  dismtasiil  of  the  ceitionTl. 
—Baker  r.  Drake  (Ala.)  845. 

JUSTIFICATION. 

Of  homicide,  mc  *'Honileid&''  H  8,  9, 13. 
Of  Ubel,  Re  "Ubd  andSlander,"  |  S. 


KNOWLEDGE 


Fraud- 


By  grantee  of  fraud  in  conveyance,  see 

ulent  OooveyaneeB,"  1  1. 
Element  of  estoppel,  Bee  "Bfltoppei,"  *  2. 

LACHES. 

EflEect  in  equity,  see  "Equity,"  5  2.  • 

LANDLORD  AND  TENANT. 

Application  of  maxima  of  equity  as  affected  by 
breach  of  lease,  see  "Ekjuity."  |  1. 

Cancellation  of  lease.  Bee  "Cancellation  of  In- 
BtrumentB,"  I  2. 

Confused  or  misleading  instructions  In  action 
for  rent,  aee  "Trial,"  I  8. 

Liability  of  sheriff  for  wrongful  lery  on  prop- 
er^ of  tenant,  see  "Sberifh  and  Constables,'' 

Options  for  sale  of  land  to  lessee,  aee  "Vendor 

and  Pnrchaser."  |  3. 
Reformation  of  lease,  see  "Reformation  of  Id- 

Btruments,"  I  1.  • 
Sale  distingul^ed  from  lease,  see  "Vendor  and 

Furcbaser,"  f  1. 

I  1.    ZiOMOS  and  ftcreunomts  in  seoaaraL 

Inadequacy  of  ronxideration  is  not  of  itself 
a  flufScient  ground  for  canceling  a  lease  nnl«Bs 
it  is  so  gross  that  it  sbockB  the  conscience 
and  fumislies  satisfactory  evidence  of  fraud. — 
Smith  V.  Collins  (Ala.)  825;  Abel  v.  Same 
<Ala.)  826. 

I  S.  Iduidlord'a  title  mmA  rovoMloa. 

*A  tMiant  daring  his  lease  cannot  change  the 
character  of  his  posBession  and  onst  his  lessor 

S'  iHirchaaing  or  leaaing  from  a  third  person. — 
oulierre  t.  Coco  (LaD  113. 

PremlseB,  and  snjorment  and  nss 
thenof. 

*A  landlord  held  not  liable  for  injnries  sus- 
tained by  a  tenant  whose  infant  child  became 
infected  with  a  contafrlons  disease  in  conse- 
quence of  a  person  having  prior  to  the  tenancy 
infected  the  premiBea  with  such  diBease.— Finney 
V.  Steele  (Ala.)  976. 

The  bead  of  the  family  represents  the  family, 
and  if  be  as  a  tenant  is  wluiout  a  right  of  ac- 
tion because  of  his  failure  to  make  repairs,  al- 
tliough  he  had  the  right  to  make  them,  the 
members  of  the  family  occupying  the  dwelling 
are  equally  concluded. — Brodtman  r.  Finerty 
(La.)  329. 

•Under  CiV.  Code.  arts.  2C93.  2694,  a  lessee 
who  hse  neglected  to  make  necessary  repairs  not 
amounting  to  vices  or  defects  in  the  premises 
cannot  recover  for  personal  injuriea  caused  by 
the  premises  Iwing  out  of  repair. — Brodtman  v. 
Finerty  (La.)  329. 

*A  lessee  of  property  abutting  on  street  dar- 
ing bis  term  lias  all  rights  as  to  IngreBs  and 
egress  that  the  fee  owner  would  have,  except 
as  to  the  extent  of  damage. — Coteman  t.  Holden 
(Misa.)  874. 


1  3. 


f  4.  Kent  and  adTanees. 

In  action  against  sublessee  for  rent,  Instroc- 
tioQ  that,  If  plaintiff  paid  principal  lessee 
for  the  pnvil^e  of  making  a  waU  on  premises, 
this  is  evidence  of  damage  to  the  partj  in  pos- 
session, fteM  erroneous. — McConnell  t.  Adair 
(Ala.)  419. 

Property  of  landlord,  mixed  with  tliat  of  ten- 
ant subject  to  a  landlord's  lien,  heU  chazgealile 
therefor  in  the  hands  of  a  thira  person. — ^Had- 
dox  V.  Maddox  (Ala.)  426. 

A  landlord,  having  represented  to  plaiotife 
that  his  tmant  was  to  have  the  land  rent  free 
for  the  year,  held  estopped  to  set  up  a  claim 
as  landlord  for  rent  or  adranoes  as  against 
plaintiff's  claim  Mainst  the  crops  grown  for 
advances. — Chancellor  r.  law  ft  Eldmonds  (Ala.) 
514. 

Where  the  only  heir  of  a  lessee  as^fited  to 
the  taking  of  sooda  to  pay  debt  of  the  lessee  to 
the  lessor,  the  lessor  is  not  entitled  to  retain  any 
part  of  the  goods  for  debt  of  a  8iit>Ie.<see. — 
Poindexter  t.  Cunningham  Bros.  (Misa.)  3. 

Under  agreement  between  parties,  leasee  AeW 
not  liable  to  lesMr  for  advances  to  sublessee. — 
Poindexter  t.  Cunningham  Bros.  (Hisa.)  SL 

I  5.   Rentlnc  on  sHarss. 

•Under  Code  1896,  SS  2712;  2760.  a  certain 
cxmtract  held  not  a  contract  of  hire,  bat  to 
create  a  Joint  tenancy  in  a  env  raised  porsaant 
therebk-^Hendrlds  v.  Clemmons  (AJa.)  806. 


LANDS. 


See  ''Pablle  Lands." 


LARCENY. 

Sea  "Embesslement." 

Admissions  as  evidence,  see  "Criminal  Law," 
I  12. 

Opinion  evidence  see  "Criminal  Law,"  |  1^ 
Res  gestn,  see  "Criminal  Haw,"  S  S. 
Sufficiency  of  Indictment  In  general,  see  "In- 
dictment and  Information,"  |  3. 

I  1.  OCenses  and  rasponslMUty  tkem- 
for. 

•Facts  held  to  show  defendant  guilty  of  lar- 
ceny.—Daniels  V.  State  (Aia.)  525. 

I  S.   Pvpseevtlon  and  pnnlslment. 

•On  a  trial  for  larceny  accused  held  entitled 
to  explain  Us  possession  of  the  stolen  property. 
~Ec£ols  T.  State  (Ala.)  29& 

•On  a  prosecution  for  larceny,  requested  in- 
stractionB  hypotberizlng  counts  of  tbe  indict- 
ment, held  erroneously  refused. — Hamilton  v. 
State  (Ala.)  940. 

•Counts  in  an  Indictment  for  larceny  held 
not  demurrable  as  not  sufficiently  describing 
the  money  taken, — Hamilton  v.  State  (Ala.)  940. 

•Where  the  verdict  found  the  accused  simply 
"gnilty  of  larceny."  and  no  objection  was  made 
to  its  form  until  after  the  jury  had  been  dis- 
charged, refusal  to  arrest  judgment  on  the 
ground  that  it  did  not.  show  the  value  of  the 
property  stolen  held  not  error.— State  v.  James 
County  (La.)  702. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error." 
I  23. 

LEASES. 

See  "Landlord  and  Tenant.** 


•Point  annotated.  Beo  syllalraa. 
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LEGACIES. 


See  "Wilta." 


LEGITIMACY. 

■3«6  "BMtardB,"  {  1. 

LETTERS  PATENT. 

For  public  lands,  see  "Public  Lands,"  1  1. 

LEVEES. 

Embankment  In  lake  for  levee  purposes  as  pub- 
lic land,  B«e  "Public  Lands,*'  S  2. 

LEVY. 

Of  taxes,  aee  "Taxation,"  |  2. 

LIBEL  AND  SLANDER. 

Liability  of  corporation  for  libel,  see  "Oorpora- 

tions,"  I  6. 

Right  of  parent  to  recover  for  libal  against 
(ku^hter,  see  "Parent  and  Child." 

I  1.    Words   aad   acts   aotloBabla.  and 

UablUtT  tlterefar. 

Where  defendants  published  that  plaintiff  was 
unfit  to  be  district  attorney  or  even  to  practice 
law  because  his  brother  had  not  done  certain 
things,  referring  to  reorehensible  conduct  on  the 
part  of  the  brother,  held,  that  the  imputation 
was  that  plaintiff  had  participated  in  some  way 
in  this  mlacondact. — Luzenberg  7.  O'Malley 
(La.)  41. 

•Published  words,  to  the  effect  that  a  fac- 
tory girl  was  discharged  for  a  reason  that 
the  manager  preferred  not  to  disclose,  consti- 
tute an  actionable  libel. — Fattison  v.  Qolf  Bag 
Go.  (La.)  224. 

I  S.   PvlTUscad    cmnmvmlutioHa.  Mid 
mallo*  therein. 

A  newspaper  has  no  greater  privilege  than  an 
ordinary  person  to  publish  false  and  defamatory 
statements. — Luzenberg  v.  O'Malley  (La.)  41. 

Where  a  newspaper  published  of  plaintiff  that 
he  was  nnflt  to  oe  district  attomay  or  to  prac- 
tice law  for  nnmerOuB  reasons,  the  demand  of 
plaintiff  that  he  should  name  such  reaaons  was 
not  a  license  to  publish  defamatory  (als^oods. 
— Luzenberg  v.  O'Malley  (La.)  41. 

f  3.  Aetlons. 

*In  an  action  for  libel,  the  justification  of  a 
different  charge  from  that  made  in  the  pnUIca- 
tion  held  no  jastiflcation. — Lnaenberg  t.  O'Mul- 
ley  (lA.)  41. 

S  4L    Orladaal  reiponilliUitT. 

Itev.  St.  §8  804,  982,  providing  for  the  punish- 
ment of  any  person  making  or  publlshiog  any 
manner  of  libel,  held  not  superseded  by  Acts 
1W2,  p.  161,  No.  107,  I  ^  providing  that  who- 
ever snail  by  spoken  words  maliciously  defame, 
etc.,  shall  be  fined.— State  t.  Kieman  (La.)  55 ; 
In  re  Kieman,  IdL 

LICENSES. 

For  sale  at  Intoxicating  ligoora,  see  "Intoxi- 
cating LiguoiB."  H  3,  ^ 

Injuries  to  licensees,  see  "Railroads,"  8  0. 

Law  im[K>eing  privilege  tax  as  deprivation  of 
due  process  of  law,  see  "Constitutional  Law," 
I  7. 

Procedure  in  appellate  court  in  proceedings  In- 
volving validl^  of  license  tax,  see  "Courts," 


Rdstrainiiw  nrant   of  nnmlcipBl  lleoise,  see 

"Injonctfon?'  |  2. 
To  ronove  timber,  see  "Itoga  and  Logging." 

8  1.  For  aaovpatloBa  and  priTfleges. 

The  business  of  a  broker  engaged  in  buying 
and  selling  cotton  on  margin  held  not  interstate 
commerce,  and  properly  chargeable  with  the 
tax  imposed  by  Acts  1903,  p.  207.— Ware  v. 
MfAile  (^mnty  (Ala,)  1S.3;  Same  v.  State  (Ala.) 
156. 

The  fact  that  contracts  made  by  a  brokt;r 
engaged  in  buying  and  selling  cotton  were 
sometimes  dlschaned  by  delivery  of  cotton  held 
not  to  affect  the  liability  of  the  broker  for  the 
tax  imposed  by  Oen.  Acts  1003,  p.  207.— Ware 
T.  Mobile  County  (Ala.)  1S3:  ^me  v.  State 
(Ala.)  1S6. 

The  provision  of  a  city  ordinance  Imposing  a 
tax  on  wholesale  dealers  in  kerosene  oil  field 
not  unconstitntional  as  discriminative. — Mefford 
V.  City  Council  of  Sheffield  (Ala.)  970. 

•In  Laws  1903,  p.  9,  c  5106,  8  16,  providing 
that  wholesale  dealers  in  fresh  meats  shall  pay 
a  license  tax,  held,  that  the  word  "dealei^*  mea 
not  comiwehend  a  person  who  buys  a  com- 
modity in  one  form,  and  by  his  skill  and  labor 
converts  it  into  an  entirely  different  commo<lity. 
—Florida  Packing  &  Ice  Go.  v.  Carney  (Fla.) 
100. 

A  license  tax  imposed  by  Laws  190.%  p.  9, 
c.  5106,  8  16,  is  OD  the  wholesale  dealer  in 
fresh  meats  only,  and  the  meat  must  be  in 
that  state  where  it  can  nroperly  be  termed 
"fresh  meat,"  as  distinguished  from  cured  or 
salted,  in  order  to  render  him  liable  for  the 
license  tax. — Florida  Packing  &  Ice  Co.  v. 
Carney  (Fin.)  190. 

Meats  technically  known  as  "cured"  from 
having  been  treated  with  salt,  smoke,  etc., 
are  not  within  Laws  1903,  p.  9,  c.  5106,  g  16, 
imposing  a  license  tax  on  wholesale  d^nlera 
in  fresh  meats. — Florida  Packing  ft  Ice  Co. 
V.  Carney  (Fla.)  190. 

An  a^ent  for  several  nonresident  steamship 
companies,  selling  transportation,  receiving  the 

firice,  and  giving  orders  for  tickets  to  be  de- 
ivered  in  New  York,  is  liable  to  a  license 
tax  under  Acts  1S98.  p.  412,  No.  171,  8  12,  as 
carrying  on  the  business  of  seiliag  or  dealing 
in  railroad  or  steamship  tickets. — 'State  v.  Or- 
fila  (La.)  227;  Id  re  FItipatrick.  Id. 

The  decision  of  the  Supreme  Court  as  to  the 
effect  of  a  change  of  the  officers  of  the  tax  de- 
partment of  the  original  construction  of  a  li- 
cense law  held  not  to  extend  in  favor  of  parties 
who  made  no  inquiry,  but  who  by  reason  of  such 
construction  bad  not  been  called  upon  for  a  li- 
cense ;  but  only  relieves  them  from  the  payment 
of  interest  and  attorney's  fees  after  ajjudidal 
demand  for  a  license.— State  t.  C.  C  Hartwell 
Co.  (La.)  444. 

Work  executed  by  a  corporation  for  other 
persons  through  contracts  made  by  those  persons 
and  the  corporation  renders  the  latter  liable 
for  a  license  tax  under  Acts  1898,  p.  415,  No. 
171,  8  14,  as  amended  by  Actq  1900,  p.  160,  No. 
103,  as  a  "contractor  who  employs  assistanta." 
—State  T.  a  C.  nartwell  Co.  (La.)  444. 

LI^NS. 

Defective  mortgage  as  equitable  lien,  see  "Mort- 
gages," 8  1. 

Record  on  appeal  In  proceedings  to  enforce,  see 
"Appeal  and  Error,''  %  9. 

Liens  acqMired      particular  remediet  or  pro- 
ccedinge. 
See  "Attachment,"  {  1, 


■Point  sanototed.  See  srllftbna. 
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Partieiitar  cfoMM  of  lieiit. 

See  "Chattel  Hortgagee,"  H  3,  4;  "Mechanics* 
Liens." 

Agricultural  liou,  see  "Asrlcolture." 
Attorney's  lien,  see  "Attorney  and  Client,"  M 
1.8. 

For  labor  and  mnterial  on  public  improvementB, 
see  "Municipal  Corporations,"  S  3. 

Landlord's  lien  for  rent,  see  '^Andlord  and 
Tenant,"  I  4. 

Mortgage,  see  "Cbattd  Mortgages,"  f  2. 

Pledge,  see  "Pledges." 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  S  4. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Laches,  see  "Equity,"  fi  2. 

Operation  of  limitaticms  against  co-tenant,  see 
^Tenant^  in  Common,"  i  2. 

Particular  actiont  or  proeeeiingt. 

For  injuries  caused  by  exercise  of  power  of 
oninent  domain,  see   Eminent  Domsin,"  |  4. 

Probate  proceedings,  see  "Wills,"  1 3. 

To  enforce  stockholders*  liability,  see  "Cor- 
porations," I  4. 

To  try  tax  title,  see  "Taxation.'*  I  5. 

I  1.  OiimpvtatloM  of  period  of  Umlt*- 
tlon. 

*Tbe  statute  of  limitations  will  not  nm 
against  a  grantor,  in  favor  <hE  an  entryman,  ez- 
eented  while  the  grantor  was  Insane,  during 
the  nantor's  disabllitr-— Fowler  t.  Pricbaro 
(Ala.J  667. 

*PreBcrIption  of  10  years  does  not  nm  against 
minors. — Scovell  t.  St  Louis  Soatbwestem  Ry. 
Co.  (La.)  723;  lo  re  St  Lools  Southwestern 

Ry.  Co.,  Id. 

LIMITATION  OF  LIABILITY.  ^ 

Of  carrier,  seer  "Carriers.**  1 5. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LITIGIOUS  RIGHTS. 

Oontracti  of  attomeys  for  contingent  tees,  see 
"Attorney  and  Client,**  |  8. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  |  & 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  & 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Aasociations.** 

LOCAL  LAWS. 

See  "Statntee,"  1 2. 

LOCAL  OPTION. 

Traffle  in  intozicatinff  Uquon,  see  "Intoxicat- 
ing Liquors,"  |  8. 

LOGS  AND  LOGGING. 

Co-tenancy  in  standing  timber,  gee  "Tenancy  in 

Common,"  S  1- 
Bvldence  of   damages  for   breach  of  logging 

contract,  see  "Uamages,"  I  5, 


Liability  for  act  of  eemnt  In  cutting  trees. 

see  "Master  and  Serrant,**  1 12. 
Reeoisston  of  sale  of  timber,  see  "Sales,"  f  3. 

*One  entitled  to  enter  on  the  land  of  another 
and  cut  and  haul  away  standing  timbra*.  pur- 
suant to  a  Tert>al  contract,  Md  not  liable  aa  tw 
breach  of.c<mtract  for  foiling  to  go  forward 
•with  tbs  execution  of  the  contract— Golby-Hink- 
ley  Co.  V.  Jordan  (Ala.)  962. 

*An  oral  contract  for  the  ssle  of  standinc 
timber  Aeltf  to  give  the  buyer  only  a  revocable 
license  to  enter  on  the  premises  to  cut  and  take 
away  the  timber.— Colby-Hinkley  Go.  v.  Jordan 
(Ala.)  962. 

LOST  INSTRUMENTS. 

Bast  and  secondary  eridence  of,  w»  "Bvidence," 
I  B- 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons,** 


Liability  of  em^l^r  for  defects, 


see  "Master 


MACHINERY. 

ipi< 

and  Servant,"  | 

MAINTENANCE. 

See  "Champer^  and  Maintenance." 

MALICE. 

Element  of  homicide,  see  "Homicide,"  H  6,  12. 

MALICIOUS  PROSECUTION. 

See  "B^lse  Imprfaonmoit'* 
Injnry  to  health  of  mother  from  nalidoaa  ar- 
rest of  child,  see  "Parent  and  Child.*' 

f  1.  Natwe  and  eommeBoemMt  of 
prose  ovtloii. 
Where  defendant  cansed  the  arrest  of  two 
minor  children,  cha^ng  them  with  malicioiia 
mischief,  and  they  were  tried  and  acqaittcd,  tlw 
children  coold  recover  exemplary  '  damans. — 
Sperier  v.  Ott  (La.)  323. 

MALICIOUS  TRESPASS. 

See  "Trsapaas,**  I  8. 

MANDAMUS. 

Decisions  reviewable,  see  "Appeal  and  Brror," 
I  2. 

Dismissal  of  appeal,  see  "Appeal  and  Brror." 

Judgment  in  general,  see  "Judgmnt'*  1 1- 
To  eonpel  execution  of  writs  of  posseasioo,  see 
"Assistance,  Writs  of.** 

I  1.    Katvx*  and  Kvowada  Im  gvmmrml. 

*A  repealed  statute  cannot  support  a  pn>- 
ceeding  for  mandamos.— Browne  v.  State  (Ala.) 

407. 

Under  the  dispensary  act  (Oen.  Acts  189B-99, 
p.  110),  mayor  of  a  city  held  not  entitled  to 
mandamos  to  compel  the  county  lodge  to  per- 
form certain  duties  imposed  upon  b&n  1^  the 
act— Rose  v.  Lampley  (Ala.)  621. 


•Polmt  AuotAtod.  See  srlUbva. 
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•Handamni  held  not  a  proper  retoedr  to  com- 
pel a  trial  court  to  refuse  to  recognize  a  change 
of  attorney!!  until  relators*  services  bad  been 
paid  or  their  payment  secured. — Kelly  &  Mid- 
dleton  V.  Horsley  (Ala.)  002. 

'Mandamus  will  not  lie  to  compel  the  district 
judge  to  iBBoe  an  Injonction  agsiust  the  farther 

firosecution  of  a  suit  between  the  same  parties 
D  the  same  or  another  court. — 'Lewis  t.  D'Albor 
<Le.)  31 ;  In  re  Lewis,  Id. 

*Mandamns  will  not  issue  undl  other  reme- 
dies are  ezbaoBted. — State  ez  zeL  Peres  t. 
Whitaber  (La.)  218. 

*Wbere  the  trial  judge  is  vested  with  discre- 
tion as  to  iaBoing  an  injuDction,  the  appellate 
court  will  not  assnme  Jurisdiction  in  mandamoa 
and  direct  him  to  set  aside  his  order  declining  to. 
issue  the  writ~HaoBon  t.  Police  Jury  of  St 
Mary  Parish  (La.)  321. 

'Mandamus  will  not  generally  lis  U  there  is 
a  right  of  appeaL — Hanaon  v.  Police  Jury  of  St. 
Bfary  Pa^  (Xdu)  821. 

i  2.   SAJoeta  and  pwpoaes  of  xtHimt. 

*Wh«re  a  claim  against  a  county  was  properly 
verified  and  presented,  mandamus  was  maintain- 
able  to  compel  the  commissioners  to  audit  the 
same,  as  required  by  Code  1^6,  |  1416.— Com- 
missioners' Court  of  Chilton  County  v.  State 
(Ala.)  468,  466. 

*Where  a  claim  against  a  county  baa  been  au- 
dited and  allowed,  the  probate  iodge's  duty  to 
issue  a  warrant  therefor  under  Code  1896, 1 1416, 
la  ministerial,  the  performance  of  which  may  be 
enforced  by  mandamus,— Smith  v.  HcOutcben 
(Ala.)  619. 

'Under  Code  1896,  {|  1416,  1417,  mandamus 
will  lie  to  compel  a  probate  judfie  to  draw  a 
warrant  for  a  claim  against  a  county  only  when 
the  claim  is  for  a  definite  fixed  snm^— Smith  v. 
McCntchen  (Ala.)  619. 

Where  the  police  jury,  having  power  only  to 
lioenae  and  regulate  the  sale  of  liquors,  used 
such  power  to  prohibit  the  sale  by  the  enact- 
ment of  certain  ordinances,  the  police  jury  will 
be  directed  by  mandamus  to  repeal  the  same. — 
£tate  ex  rel.  Llsso  Police  Jury  of  Red  Biver 
Pariah  (La.)  85. 

'Where  the  taxing  power  of  a  dty  has  been 
exhausted,  and  Its  estimated  revenues  are  not 
more  than  sufficient  to  meet  the  necessary  and 
uaual  charges  for  the  year,  mandamus  will  aot 
lie  to  compel  the  appropriatiwi  of  mon^  to 
pay  a  judgment  out  of  unascertained  surplus. — 
State  ez  rel.  Lorens  t.  City  Council  ox  Mew 
Orleana  (La.)  116. 

MANDATE. 

See  "Mandamoa." 

To  lower  court  on  dedslMi  on  aimeal  or  writ  of 
wror,  see  "Appeal  and  Brror,'  |  24. 

MANSLAUGHTER. 

See  "Homicide,"  H  5.  9.  14,  IS.  17. 

MANUFACTURES. 

"Dntf  of  proprietor  to  keep  mill  in  safe  eondi- 
tioa,  see  "Kccligence,"  1 1 

MAPS. 

Beet  and  ■■eondaiy  arldence  of,  see  "Evidence," 
1 0> 


MARRIAGE. 

See   'bigamy";   "Divorce^;    "Husband  and 

Wife." 

Parties  on  appeal  as  affected  by  marriage  of 
infant  party  pffliding  suit,  see  "Appeal  and 
Error,"  i  5. 

MARRIAGE  SETTLEMENTS. 

See  "fiWband  and  Wife,"  I  2. 

MARRIED  WOMEN. 

See  ■'Huabaod  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Of  insolvent  corporation,  see  "Corporatioaa," 
{  4. 

Where  a  single  first  mortgage  rests  on  two 

Slantations,  owned  by  A.  and  B.,  but  the  entire 
ebt  is  doe  by  A.,  the  plantation  of  B.  can- 
not be  made  to  contribote  to  the  payment  there- 
of, unless  the  proceeds  of  the  sale  of  A.*b  plan- 
tation are  insufficient. — Blanchard  v.  Naauln 
(Ul)  99. 

Where  two  plantations,  owned  by  A.  and  B., 
respecdvely,  are  covered  by  a  single  morteage, 
and  the  titJes  show  that  A.  has  assumed  the 
debt,  neither  A.  nor  any  creditor  of  his,  who 
was  party  to  the  contracts  by  which  the  titles 
were  acquired,  or  who  claim  under  a  mort- 
gage inscribed  after  the  registry  of  those  titles, 
can  take  anything  from  the  fond  realized  by 
the  sale  under  the  first  mortgage,  until  B.  Is 
reimbursed  for  sale  of  his  plantatUHL — Blanch- 
ard V.  Naguin  (La.)  99. 

*A  creditor  liolding  adlateral  security  may  be 
required  to  exhaust  such  security  before  being 
allowed  to  participate  in  the  distribution  of  a 
common  fund  which  Is  inaufficieot  to  pay  in 
full  the  debts  of  the  common  debtor. — Camp- 
bell V.  J.  I.  Campbell  Co.  (La.)  696. 

A  creditor  of  the  maker  of  a  note  and  the 
payee  thereat  was  not  obliged  to  discuss  col- 
laterals deposited  by  the  latter  in  order  to 
receive  his  proportional  share  of  the  assets 
of  the  former  when  insolventr-<3ampbelI  T.  J. 
I.  Campbell  Co.  (La.)  696. 

MASTER  AND  SERVANT. 

Admissions  as  evidence  In  acUoo  for  injnries  to 
servant,  see  "Evidence,"  f  6. 

Aider  of  pleading  by  verdict  in  action  for  in- 
juries to  servant,  see  "Pleading,"  I  8. 

Amendment  of  pleading  in  action  for  Injuries 
to  servant,  see  "Pleading,"  S  5. 

Ai^licability  of  instructions  to  pleading  and 
evidence  In  action  for  injuries  to  servant,  see 
"Trial,"  f  9. 

Contracts  of  employment  In  general,  see  "Con- 
tracts." I  2. 

Evidence  of  damages  in  action  for  iojaries  to 
servant,  see  "Damages,"  I  5. 

Measure  of  damages  for  Injuries  to  servant, 
see  "Damages,"  S  3. 

Necessity  of  indictment  in  prosecution  for  In- 
terference with  employmoit,  see  "Indictment 
and  Information,"  I  1. 

Opinion  evidence  in  action  for  iojurles  to  serv- 
ant, see  "Evidence,"  i  11. 

Province  of  court  and  Jary  in  action  for  in* 
Juries  to  servant,  see  "Trial,"  {  6. 

{  1.   Tho  reXatloau 

One  leamiog  the  duties  ot  a  railroad  brakeman 
held  a  servant  and  not  a  licensee.— Alabama 
Great  Southern  B.  Co.  t.  Burki  (Ala.)  638;. 
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i  S.  lEMter*!  UmblUtr  for  laJwiM  to 
MrvutH-N»twe  and  «KteMt  im 
■eneraL 

Negligence  of  a  master  held  not  the  proximate 
canse  of  injury  to  an  employ^. — Richards  r. 
Sloss-Sheffield  Steel  &  Iron  Co.  (Ala.)  288. 

*Mere  minority  of  a  servant  does  not  necflB- 
sarily  impose  on  the  master  any  greater  degree 
of  care  than  the  master  Is  bound  to  exercise  to- 
ward a  servant  of  full  age. — Decatur  Car  Wheel 
ft  Mfg.  Co.  V.  Terry  (Ala.)  839. 

*A  servant  held  not  entitled  to  recover  for  any 
□egligence  of  a  superintendent  Thieh  did  not 
contribute  to  the  injury. — Hu^ins  t.  Sonthem 
Ry.  Co.  (Ala.)  856. 

*Id  an  action  for  injuries,  plaintiff  held  not 
entitled  to  recover  on  the  theory  tliat  be  was 
defendant's  servant— Dallas  Mfg.  Co.  t.  Townes 
(Ala.)  98& 

*An  instruction  that  defendant  was  liable  for 
the  death  of  plaintiffs  intestate,  if  he  was  put 
to  work  at  an  occupation  that  was  dangerous  to 
a  boy  of  intestate's  experience,  age,  and  capaci^ 
held  error.— Moss  v.  Mosley  (Ala.)  1012. 

§  3*  Tools,  mnQUBerTt  appliBaeoSt 
bmA  plaoes  for  work. 

*A  master  must  provide  a  safe  place  for  the 
workman.— Foreman  v.  Bagle  Rice  Mill  (La.) 
055. 

•Machinery  that  can  be  easily  and  cheaply 
incased,  and  that  is  dangerous  withont  casing, 
should  be  incased. — Foreman  v.  Eagle  Rice  Mill 
Co.  (La.)  555. 

*Where  a  railroad  company  gave  a  lumber 
company  the  ri^ht  to  use  Its  track,  and  the 
conductor  was  injured  by  the  giving  way  of 
a  defective  bridge,  the  lumber  company  was  not 
liable  for  the  injuries  sustained.— Hamilton  v. 
Louisiana  &  K  W.  R.  Co.  (La.)  5G0. 

*A  railroad  company  owes  its  servants  operat- 
ing trains  a  duty  to  keep  the  track  In  a  safe 
condition  which  cannot  he  delegated. — Missis- 
sippi Ceat  R,  Go.  v.  Hardy  (Miss.)  605. 

Facts  held  to  establish  negligence  on  Hie 
part  of  a  railroad  company  in  failing  to  keep 
a  steam  shovel  on  which  plaintiff  was  employed 
in  proper  repair. — Southern  Ry.  Co.  v.  Wiley 
(Miss.)  511. 

i  4>    Motlutds  of  work,  miss,  «ad 

orders. 

*A  rule  of  a  railroad  company  prohibiting  em- 
ployta  from  going  between  moving  cars  to  couple 
or  uncouple  them  while  in  motion  is  reasonable. 
— Huggins  V.  Southern  Ry.  Co.  (Ala.)  85a 

*A  custom  among  railroad  employ^  of  violat- 
ing a  rule  prohibiting  them  from  going  between 
cars  to  make  couplings  held  not  binding  on  the 
master  unless  known  and  acquiesced  in. — Hug- 
gins  V.  Southern  Ry.  Co.  (Ala.)  856. 

S  6.           Waralac    wad  lastrvotlac 

serraat. 

*A  master  held  not  required  to  instruct  an  em- 
ploy6  19  years  old  how  to  board  an  ore  car 
drawn  by  a  mule. — ^Ridmrda  r.  Sloss-Sbeffield 
Steel  &  Iron  Go.  (Ala.)  288. 

•Where  a  servant  was  employed,  and  a  few 
hours  afterwards  met  with  the  accident  caus- 
ing his  death,  and  had  not  been  warned,  and 
the  accident  could  have  been  avoided  by  in- 
casing a  shaft,  the  master  is  liable. — Foreman 
v.  Eagle  Rice  Mill  Co.  (Ta.)  555. 

I  6.    Fellow  servants. 

•To  create  a  liability  under  Code  1896.  S 
1749,  Bubd.  2,  held  necessary  to  show  that  the 
employ^  injured  io  consequence  of  the  negli- 

Snce  of  another  employd  was  Injured  while  the 
tter  was  exercising  bis  duties  of  superintend- 


ence.—Smith  T.  Pioneer  Mln.  &  Mia.  Co.  (Ala.) 
475. 

Under  Code  1896,  S  174S,  subd.  2,  an  em- 
ployer held  not  liable  for  injuries  received  by 
an  employ^  in  consequence  of  the  necllBeoce 
of  another  emplo7& — Smith  Pioneer  Min.  ft 
Mfg.  Go.  (Ala.)  475. 

•In  an  action  for  injuries  to  a  brakeman.  an 
Instruction  on  the  circumstances  under  which 
plaintiff  could  recover  for  the  negllnnoe  of 
the  engineer  held  proper. — Huggins  r.  Bontlieni 
Ry.  Co.  (Ala.)  856. 

I  7.    —  Usks  assumed  by  serraat. 

•A  minor,  on  entering  service,  assumes  the 
risks  as  fully  as  does  an  adults — ^Decatitf  Oir 
Wheel  &  Hfg.  Co.  v.  Terry  (Ala.)  839. 

'  An  order  given  a  brakeman  by  a  soperio- 
tendent  held  not  to  have  amounted  to  an  order 

to  go  between  cars  to  couple  them. — Huggins  v. 
Southern  Ry.  Co.  (Ala.)  856. 

*A  minor  employd  Aeld  to  assume  such  rislis 
of  the  business  in  which  he  engages  as  would 
be  obvious  to  a  person  of  Intestate's  apparent 
age,  intelligence,  and  capacity.— Moss  v.  Mos- 
ley (Ala.)  1012. 

*A  servant  does  not  assume  the  risk  of  Inju- 
ries resulting  from  defects  In  the  instrumentali- 
ties provided  by  the  master  which  are  not  ob- 
vious.—Southern  Ry.  Co.  V.  Wiley  (Hiss.)  511. 

I  8.    ^—  Oontribntory     nesUc«neo  of 
servant. 

*A  servant  of  a  railroad  company  held  guilty 
of  contribotOTy  negligence  as  a  matter  of  law  in 
dumping  a  slate  car  contrary  to  orden  while  it 
was  moving  at  some  speed  before  it  reached  the 
dumping  ground. — Reous  v.  Milner  Goal  tc  R. 
Co.  TAla.)  604. 

In  an  action  for  Injuries  to  a  servant,  plain- 
tiff held  guilty  of  contributory  n«lfgence.^-^£uig 
V.  Southern  R.  Co.  (Ala.)  639. 

•In  an  action  for  injuries  to  a  brakeman 
while  coupling  cars,  certain  facts  held  to  show 
no  negligence  on  the  part  of  the  mtgineer. — 
Huggins  V.  Southern  Ry.  Co.  (Ala.)  856. 

•A  brakeman  heid  guilty  of  oontribatonr  Dili- 
gence in  going  between  moving  cars. — Unggins 
V.  Southern  Ry.  Co.  (AU.)  856. 

•Contributory  negligence  held  to  preclude  re- 
covery for  injuries  to  a  brak«nan  while  be- 
tween cars^ — Huggins  t.  Southern  By.  Go.  CAla.) 

856. 

•A  servant  acting*  under  orders  of  master 
will  not  be  held  to  nave  assumed  the  risk  un- 
less so  evident  that  no  prudent  person  wouM 
have  obeyed  the  order.- Hunley  t.  A.  L.  Patter- 
son &  C3o.  (La.)  54. 

•A  servant  may  to  some  extent  trust  lo  the 
knowledge  Eind  care  of  his  master. — Foreman  v. 
libgle  Rice  Mill  Ca  (La.)  555. 

•Defendant  held  not  guilty  of  contributory 
negligence  in  continuing  to  work  on  a  defective 
crane  by  which  he  was  subsequently  injured. — 
Southern  Ry.  Co.  v.  Wiley  (Miss.)  511. 

I  0.    ^—  Plendlmc  in  notions  for  Ibp 

Juries. 

In  an  action  for  injuries  to  a  servant,  a  plea 
held  not  subject  to  the  grounds  of  demurrer  as- 
signed.— Huggins  V.  Southern  Ry.  Co.  (Ala.)  856. 

In  an  action  for  injuries  to  a  brakeman,  a 
plea  charging  contributory  neeUgence  in  going 
between  cars  held  sufficient. — Huggins  South- 
ern  Ry.  Co.  (Ala.)  856. 

In  an  action  for  injuries  to  a  brakeman,  a  de- 
murrer to  a  replication  to  a  plea  held  properly 
sustained. — Huggins  T.  Southern  By.  Co.  (AlaO 
85ft 


*  Point  nnnotntod.  Soo  syllnbns. 
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In  an  action  for  death  of  a  aervaaC,  an  al- 
legatkm  that  defendant's  raperlntendent  knew 
tliat  plaintiff's  intestate  was  an  inexperienced 
boy  in  and  about  the  borineas  held  a  material 
allegation  vhich  plaintiff  was  bound  to  prove. — 
UosB  T.  Hosier  (Ala.)  1012. 

*In  an  action  for  death  of  a  aerrant,  the 
complaint  Md  not  defeotlTe  for  failore  to  allege 
that  intestate  was  killed  while  in  the  discharge 
of  the  duties  of  his  employment.— Mosh  v.  Mosley 
(Ala.)  1012. 

*In  an  action  for  death  of  an  inexperienced 
servant,  the  complaint  held  not  faully  defective 
for  failure  to  aver  that  the  dangers  were  not 
obvious,  or  that  he  was  not  warned  or  cautioned 
as  to  thdr  oclstence.— Moss  v.  Mosley  (Ala.) 
1012. 

In  an  action  for  death  of  a  servant,  the  com- 
plaint held  not  demurrable  for  indefinitenesa  of 
tlie  allegations  of  negligence  nor  for  failore  to 
allege  that  intestate  was  in  the  discharge  of  his 
duty  at  the  time  he  was  injured.— Moss  t.  Mos- 
ley (Ala.)  1012. 

In  an  action  by  a  servant  to  recover  for  per- 
sonal injuries,  petition  held  to  state  a  cause  of 
action.— 'Davis  v.  Queen  City  Furniture  Mfg.  Co. 
(La.)  818. 

A  declaration  for  death  of  a  locomotive  fire- 
man, charging  merely  negligence  of  -the  engineer 
in  running  the  locomotive,  held  to  show  no  lia- 
bility  of   the   railroad  company. — Hyatt  v. 

Southern  Ry.  Co.  (Miss.)  3. 

A  declaration  for  injury  to  an  employ^  held 
to  charge  negligence  of  the  superintendent,  and 
not  of  fellow  servants. — Morns  v.  Brookhaven 
&  P.  B.  B.  Co.  (Miss.)  2G7. 

I  lOm  —  Evidemoa   im   Mtiona   for  1b- 
Jnries. 

*That  plaintiff  was  Injured  by  being  thrown 
from  a  slate  car  held  insufficient  to  establish  a 
prima  facie  case  of  negligence  on  the  part  of 
plnlntifTs  employer. — Bedus  t.  Milner  Goal  ft  B. 
Co.  (Ala.)  004. 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence held  insnfficient  to  sustain  the  averment 
of  n^ilgenos  pleaded.— King  t.  Sonthem  B.  Co. 
(Ala.)  m. 

*In  BD  action  for  injuries  to  a  brakeman  while 
between  cars  endeavoring  to  couple  them,  it  waa 
proper  to  permit  plaintiffs  superintendent  to 
testify  as  to  what  ne  told  plaintiff  about  going 
between  cars  the  he  started  to  work  and 
of  his  calling  plaintirs  attention  to  rules  where- 
by servants  were  forbidden  to  go  between  cars. 
— Huggins  V.  Southern  Ry.  Co.  (Ala.)  856. 

In  an  action  for  injuries  to  a  brakeman  while 
between  cars  endeavoring  to  couple  them,  held 
proper  to  permit  a  witness  to  testis  as  to  the 
condition  of  certain  cars  and  their  couplings. — 
Uugglns  V.  Southern  By.  Co.  (Ala.)  856. 

In  an  action  for  death  of  a  minor  employ^,  evi- 
dence held  admissible  as  bearing  on  the  ques- 
tion whether  plaintiffs  intestate  was  inexperi- 
enced with  respect  to  the  particular  work  as- 
signed him.— Moes  v.  Mosley  (Ala.)  1012. 

In  an  action  for  death  of  a  servant,  an  in- 
struction that  if  it  was  not  a  part  of  intestate's 
dn^  to  do  what  he  was  doing  when  he  was 
killed,  plaintiff  could  not  recover,  held  properly 
refused.— Moss  v.  Alosley  (Ala.)  1012. 

Evidence  held  to  show  that  plnintiff  was 
warned  against  dangers  incident  to  his  ot-cupa- 
tion. — Davis  v.  Qaeen  City  Furniture  Mfg.  Co. 
(La.)  81& 

In  an  action  to  recover  for  Injuries  to  an  em- 
ploy4,  evidence  held  not  to  show  that  plaintiff 
was  an  inexperienced  man,  so  that  it  was  negli- 


gent to  give  him  employment  on  the  work  at 
which  ha  was  injured. — Davis  t.  Queen  City 
Furniture  Mfg.  Co.  (La.)  81& 

In  an  action  for  injories  to  a  servant,  evi- 
dence held  to  sustain  judgment  for  defendant. — 
Davis  V.  Queen  City  Furniture  Mfg.  Co.  (La.) 
318. 

*In  an  action  to  recover  for  iojuriea  received, 
plaintiff  must  prove  that  needful  appliances 
were  wanting,  and  that  the  accident  waa  caused 
thereby. — Davis  v.  Queen  City  Furniture  Mfg. 
Co.  (La.)  81& 

1 11.  —  Trial  of  aetlosa  for  Injvrles. 

An  inatruction  that,  if  plaintiff  emptied  a 
slate  car  at  the  place  of  derailment,  he  was 
guilty  of  contributory  negligence,  held  sufficient- 
ly covered  by  a  plea  that  plaintiff  was  guilty  of 
contributory  negligence,  in  that  he  "dumped  the 
car."— Redua  v.  Milner  C!oal  ft  R.  Co.  (Ala.)  684. 

*In  an  action  for  injuries  to  a  minor  servant, 
evidence  held  to  require  submission  to  the  jury 
of  the  question  whether  the  danger  was  sJica  as 
to  reqnire  warning  from  the  maater. — Decatnr 
Car  Wheri  &  MJ^.  Co.  v.  Terry  (Ala.)  880. 

In  an  action  for  injuries  to  a  brakeman,  a  re- 
quested instruction  held  properly  refused  as 
seeking  a  recovery.  Irrespective  of  whether  a 
certain  defect  in  appliances  was  the  proximate 
cause  of  the  injury. — Huggins  v.  Southern  By. 
Co.  (Ala.)  866. 

*In  an  action  for  injuries  to  a  brakeman,  held 
a  question  for  the  jury  whether  there  was  negli- 
gence on  the  part  of  plaintiffs  superior  employe 
in  failing  to  signal  the  engineer  to  stop  or  sladt- 
en  the  speed  of  the  engine  and  cars  before  strik- 
ing detached  cars  which  plaintiff  was  between 
endeavoring  to  mak*»  a  coupling. — Huggins  v. 
Southern  Ry.  Co.  (Ala.)  856, 

*A  servant  who  does  not  resort  to  the  least 
dangerous  way  of  performing;  the  duties  of  his 
employment  is  not  guilty  of  nefrligence  aa  a 
matter  of  law.— Moss  v.  Mosley  (Ala.)  1012. 

In  an  action  for  death  of  a  servant,  an  inatruc- 
tion tliat  plaintiff  could  not  recover  unless  in- 
testate was  inexperienced  In  the  work  he  was 
doing  when  killed  heJd  improperly  refused.— 
Moss  V.  Mosley  (Ala.)  1012. 

In  an  action  for  death  of  a  minor  employ^,  it 
was  error  for  the  court  to  refuse  to  charge  that 
unless  the  work  when  performed  in  the  usual 
way  was  necessarily  dangerous,  plaintiff  could 
not  recover.— Moss  v.  Mosley  (Ala.)  1012. 

In  an  action  for  death  of  a  servant,  an  inatruc- 
tion that  if  he  failed  to  use  the  least  dangerous 
way  to  perform  the  work,  plaintiff  could  not  re- 
cover, held  properly  refused.— Moss  t.  Mosley 
(Ala.)  1012. 

An  instruction  in  an  action  for  death  of  a 
servant  falling  to  hypothesize  that  his  act, 
charged  to  constitute  contributory  negligence, 
contributed  to  bis  injary,  held  properly  refused. 
-Moss  r.  Mosley  (Ala.)  1012.      *^  ' 

*In  an  action  for  injuries  to  a  servant,  held 
a  question  for  the  jury  whether  he  had  assumed 
the  risk  of  a  defective  appliance.— O'Neal  v. 
Refuge  Cotton  Oil  Co.  (Miss.)  67. 

S  IS.  LUblUties  for  injuries   to  tbtrd 

FersoBS, 
defendant's  servant  held  not  to  render 
defendant  liable  for  the  penalty  imposed  by 
Code  1806,  |  4137.  for  willfully  and  knowingly 
cutting  the  trees  of  another. — Alabama  >fin- 
eral  Land  Co.  t.  Latbrop-IIatton  Lumber  Co. 
(Ala.)  052. 

MASTERS  IN  CHANCERY. 

See  "Equity,"  I  6. 
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MATERIALITY. 

Of  evidence  In  civil  actions,  see  "Evidence,"  S  4. 
■Of  evidenoe  in  criminal  prosecationa,  see  "Crim- 
inal Law  » I  la 

MAXIMS. 

Of  egnity.  see  "Equity,"  1 1. 

MEASURE  OF  DAMAGES. 

See  "DamageB,   I  3. 

For  breach  of  contract,  see  "Sales,"  f  7. 

For  canBiog  death,  see  "Death,"  I  1. 

For  injuries  caused  by  exercise  of  power  of 

eminent  domain,  see  Eminent  Domain,"  (  4. 
For  taking  property  of  co-tenants  for  public 

use,  lee  ^'Touuiey  in  Common,"  }  S. 
For  wronzful  eonverdon,  see  "Trover  and  Gon- 

venioD,"  I  2. 

MECHANICS'  LIENS. 

pleading  aothority  of  agent  in  suit  to  enforce, 
see  "Principal  and  Agent,"  I  2. 

I  1.   Mgkt  to  llem. 

•Where  a  married  woman,  with  knowledge 
-of  the  facts  that  Improvanents  were  being  made 
-on  her  house  under  a  contract  with  her  hus- 
band, consented  to  their  iieing  made,  heli  that 
those  making  them  bad  under  the  express  pro- 
visions of  the  statute  a  mechanic's  lien  therefor. 
— McQemr  v.  S.  H.  Harris  ft  Sons  (Ala.) 

•The  property  of  a  married  woman  is  subject 
to  a  lien  for  labor  and  materials  furnished  in 
repairing  a  building  owned  by  her,  contracted 
for  by  her  husband  as  her  agent— Saunders  v. 
Toscumbia  Roofing  &  Plumbing  Co.  (Ala.)  982. 

I  S.   ProQoedingrs  td  perfeot. 

•A  verification  of  the  statement  of  a  mecbao- 
tc'B  lien  held  sufficient.— McGeever  v.  S.  H. 
Harris  &  Sons  (Ala.)  930. 

I  3.   OperaUon  aad  «ffeot. 

Under  Acts  1903,  p.  78,  c.  6143,  where  a  con- 
tractor assigns  balance  due  on  an  uncompleted 
building  contract,  and  the  owner  accepts  the 
assignment  on  condition  that  the  assignee  will 
complete  the  contract,  and  before  completion 
and  before  balance  due  is  paid  a  material- 
man's lien  is  served,  it  is  binding  on  the  proi>- 
-erty  for  an  amount  not  greater  than  the  amount 
unpaid  at  the  time  of  the  service  of  the  notice. 
—Carter  v.  Brady  (Fla.)  539. 

Under  Acts  1903,  p.  78,  c.  5143,  an  assign- 
ment by  a  contractor  of  a  balance  to  become 
due  under  his  contract  will  not  defeat  a  ma- 
terialman's iien,  served  before  the  c<Hnpletion 
of  the  building.— Carter  v.  Brady  (Fla.)  639. 

t  4.  EKforeonemt. 

•A  complaint  in  an  action  to  enforce  a 
mechanic's  lien  Arid  safficient  withoat  describ- 
ing in  detail  the  facts  stated  in  the  statement 
tiled  in  the  office  of  the  probate  judge. — Mc- 
(^eever  v.  S.  H.  Harris  &.  Soub  (Ala.)  930. 

•Under  the  express  provisions  of  Code  1896, 
S  2739,  where  in  an  action  to  establish  a  me- 
chanic's lien  the  evidence  shows  a  personal 
liability  on  the  part  of  the  defendant  and  that 
plaintiff  is  entitled  to  a  lien,  a  judgment  both 
in  personam  and  in  rem  is  to  be  rendered. — 
McGeever  v.  8.  H.  Harris  &  Sons  (Ala.)  O.'JO. 

In  a  suit  to  enforce  a  Hen  for  labor  and  ma- 
terials in  repairing  a  building  owned  by  a  mar- 
ried woman,  contracted  for  by  her  husband,  cer- 
tain evidence  Aeld  admissible  as  showing  his 
agency.— Saunders  v.  Tuscumbia  Roofing  & 
Plumbing  Oo.  (Ala.)  982. 


MENTAL  SUFFERING. 

Caused  by  failure  to  deliver  telegtam,  sea  "Tde- 

graphs  and  Telephtmes,"  1 1. 
Etement  of  danwgea  for  malldont  amit  af 

ehUd,  Me  "Paient  and  Child.** 

MERGER. 

Of  otuse  of  action  m  Judgment,  tee  **JndgmAi^'' 

MINORS. 

See  "Adoption" ;  "Infants.** 

MISREPRESENTATION. 

See  "Fraud." 

MISTAKE. 

Effect  on  right  to  specific  pOTfoimancc^  aee 

"Specific  Perfonnance,"  I  1. 
Ground  for  cancellation  <h  c(mtr«ct,  see  "Oon- 

tracts"'  I  3. 

Ground  for  reformation  of  written  iDstmmeaL 
see  "Reformation  of  Instruments,"  H  1*  2. 

MOBS. 

Effect  00  Mpeal  in  criminal  proeeention  of 
hanging  of  defendant  by  mob,  see  '^Criminal 


48. 


MONEY. 


Embexzlement  of,  see  "Embesilement.** 

MONEY  LENT. 

To  wife,  see  "Husband  and  Wife,"  |  8. 

MONEY  RECEIVED. 

Recoveiy  of  OTeteharge  paid  to  carrier,  see 

"Carriers,"  S  7. 
Recovery  of  payment  in  general,  see  *^P«jmait.' 

Waiver  of  tort  by  action  for*  eee  "Action,"  {  2. 

MORTGAGES. 

See  "Insane  Persons."  |  2. 

Amendment  of  pleading  in  action  to  cancel, 
see  "Pleading,"  fi  5. 

Application  of:  maxima  of  equity  in  suit  to  can- 
cel, see  "Equity."  |  1. 

By  or  to  married  women,  see  "Husband  and 
Wife,"  I  3. 

Estoppel  to  claim  laud  Dwrtsaced  by  aaotber. 

see  ''Estoppel,"  I  2. 
In  fraud  of  creditors,  see  "Fraudulent  Coci- 

veyancee,"  8  1. 
Interest  on  mortgage  debt,  see. "Interest,"  {  1. 
Laws  impairing  obligati<m,  aecr  **Gonstltntf(niaI 

Law,"  f  4. 

Marshaling  assets  for  payment  of,  see  "Marshal- 
ing Assets  and  Securities." 

Of  personal  property,  see  "CThattel  Hortnra.' 

Parol  or  eztrlnBic  endence^  see  "Btridenc^  f  10. 

Reformation,  see  "Rrformation  o{  InstnunoitB,'* 
S  1. 

Right  of  redemptioner  to  maintain  unlawful 
detainer  against  morUagor,  see  "ForcibtO 
Entry  and  Detainer,"  |  X. 

Setting  aside  mortgage  u  cloud  OB  tttlsh  an 
"Qufeting  Title,"  1  2. 

Taxation  of,  see  "Tazatioii,'*  1 1. 


*Polnt  anaototod.  See  ayllnlnuh 
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1  1.  B««alalt«B  unM.  validltj. 

•An  iutrtunent  hetS  to  create  an  equItAble  lien 
on  land  vhich  eqnit;  will  enforce  an  against 
a  subeeqpeDt  purchaaer  under  execution,  with 
notice.-^arkb8m  v.  Wallace  (Ala.)  304. 

On  foreclosure  of  chattel  mortgafre  given  under 
sale  held  error  in  denviag  the  defense  of  partial 
failure  of  consideration. — Otia  McOaakill 
<Fla.)  45a 

{  S.   OoBstraotlmi  mmA  opoMtloii. 

*Where  a  mortgage  conv^ed  **tbe  mineral 
lands"  described  in  a  certain  deed  and  the  deed 
described  no  lands  as  "mineral,"  the  mortgage 
(KiveTB  the  lends  decribed  in  the  deed  whurli 
were  mineral  in  fact. — Smith  v.  Vary  (Ala.) 
4)41. 

I  3.   lUcbts  and  UablUtiss  of  pftrties. 

VVbere  a  bank  held  title  to  property  as  se- 
curity.  and  only  acted  as  agent  for  the  owner  in 
reccivioK  a  part  of  the  price  of  th?  timber,  it 
ia  not  liable  for  the  act  of  a  person  in  taking 
timber  off  the  land.— Tocter  v.  Benedict  Qja.) 
226. 

S  4.   TFmnsfer   of   pvopertr  nortcacsd 
or  of  oqnltr  of  redomptloB. 

The  holder  of  notes  secured  by  a  mortgage 
containing  the  pact  de  non  alienando  does  not 
lose  his  mortgage  by  consenting  with  the  mort' 
gagor,  without  consulting  a  third  person  to 
whom  the  mortgagor's  property  may  nave  been 
sold,  to  an  extension. — ^j^anchard  v.  Naqnin 

4  6.   FoMolosue  hj  •zerelso  of  power 
of  s«la. 

*Where  a  mortgage  authorized  a  sale  in  case 
•of  a  failure  to  pay  any  installment,  but  only 
provided  for  a  smgle  sale,  a  sale  for  nonpay- 
ment of  a  prior  inatalltnent  extinguished  the 
power,  though  the  mortgagor  was  entitled  to 
retain  enough  of  the  proceeds  to  satisfy  the  in- 
•debtedQesB.— Ford  v.  Lewis  (Ala.)  144. 

"Mortgagor's  failure  to  pay  one  of  the  notes 
secured  at  maturity  held  not  to  mature  the 
otirnv,  Id  the  absence  of  a  provision  in  the 
<-ontract  to  that  effect. — Ford  t.  Tjewis  (Ala.) 
144. 

*Where  a  mortgage  provided  for  a  sale  in 
•case  of  a  failure  to  pay  the  secured  indebted- 
ness or  "any  part  thereof  when  due,"  it  au- 
thorized a  sale  on  default  of  any  one  of  the 
notes,  which  default  operated  as  a  forfeiture 
pro  tanto. — Ford  v.  Lewis   (Aia.)  144. 

*The  appointment  of  a  substituted  trustee  In 
A  deed  of  trust  need  not  be  made  on  the  paper 
itself.— Watkins  v.  McDonald  (Miss.)  S7& 

Where  the  owner  of  a  trust  deed  is  very  feeble, 
a  substitution  of  trustees  held  sufficient,  though 
not  signed  with  hia  own  band. — Watkins  v,  Mc- 
Donald (Miss.)  37a 

i  6.   Foreelosnre  by  aotioB. 

*When  the  consideration  for  a  mortgage  on 
realty  la  the  price  of  personalty,  partial  failure 
-of  coQsideratfoB  may  be  pleaded  in  a  suit  to 
enforce  the  mortsag&— Otis  t.  HcCasUll  (Fla.) 
458. 

An  answer  to  a  foreclosure,  setting  up  a 
partial  failure  of  consideration,  casts  the  bnrden 
<t  proof  on  the  complainant — Otia  v.  McCas- 
MIl  (Fla.)  458. 

A  sheriff's  deed  held  not  the  Just  title  re- 
quired as  the  basis  of  the  prescriptiwi  of  10 
years,  so  that  certain  persons  were  possessors 
in  bad  faith,  liable  for  rents  and  revenues, 
and  certain  other  parties  were  not  estopped  to 
-assert  the  nollitsr  of  tba  title.— rontdien 
FonteUen  (LaO  iSO. 


I  7<  BedemptloB. 

Gen.  Acts  1900-01,  p.  164,  amending  Cods 
1886,  f  2690,  relating  to  contracts  for  usnrlous 

interest,  held  to  authorize  a  borrower  to  redeem 
from  a  mortgage  securing  a  usurious  debt 
without  paying  any  interest. — ^Barclift  v.  Fields 
(Ala.)  sir 

•Complainant  in  a  suit  to  redeem  from  fore- 
closure held  not  bound  to  surrender  possession 
as  a  condition  precedent  to  redemption,  unless 
a  demand  for  possession  by  the  purchaser  or  his 
vendee  had  been  made  under  Code  1896.  I  8606. 
—Fuller  V.  Vamum  (Ala.)  777. 

A  bill  to  redeem  from  foreclosure  sale  held  not 
subject  to  dismissal  for  failure  to  allege  who  was 
in  possession  at  the  date  of  foreclosure,  or  the 
filing  of  the  bill,  but  was  amendable  in  that 
regard. — Fuller  v.  Vamum  (Ala.)  777. 

Bill  to  redeem  land  from  foreclosure  sale  held 
not  subject  to  dismisssl  for  failure  to  allege 
that  the  amount  tendered  included  the  price 
of  the  land  with  10  per  cent,  thereon. — Fuller 
r,  Vamum  (Ala.)  777. 

MOTIONS. 

Presentation  in  appeal  record  of  questions  re- 
lating to  rulings,  see  "Appeal  and  Error/'  {  9. 

for  particular  purpoeea  or  relief. 
Arrest  of  jodgment  in  criminal  prosecntions, 
see  •XSrimlnSlLaw,''  |  36. 

Direction  of  verdict  In  civil  actions,  see  'Trial," 
^5. 

Dissolution  of  iojunction,  eee  "Injunction,"  fi  4. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  I  36:  "Homicide,"  S  15. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  g  4. 

Quashing  deposition,  see  "Depositions." 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  §1  5,  7. 

Quashing  venire,  see  "Jury,"  |S  3,  4. 

Quashing  venire  in  proceedings  for  assessment  of 
damages  for  taking  of  or  injury  to  property 
in  exercise  of  power  of  eminent  domBin,  see 
"Eminent  Domain,"  8  S. 

Betaxation  of  costs,  see  "posts,"  S  4. 

Satisfaction  of  judgment,  see  "Judgment,"  I  0. 

Setting  aside  award,  see  "Arbitration  and 
Award,"  S  1- 

Striking  out  bill  of  ezG«>tions,  see  "Bvidenoe," 
8  1. 

Striking  out  evidence,  see  "Criminal  Iaw,"  I 

22;  "Trial,"  8  3. 

MOTIVE. 

Competency  of  evidence  of,  see  "Bvidence,**  i  4 
For  homicide,  see  "Homicide,"  88  6,  10. 

MULTIFARIOUSNESS. 

See  "Equity,"  |  S. 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Assessments  for  local  improvements  as  denial  of 
doe  process  of  law,  see  "Constitutional  Law," 
8  7. 

Authority  of  police  to  arrest  without  warranty 

see  "Arrest,''  8  1. 
Dedication  of  streets,  see  "Dedication,"  8  1- 
Dissolution  of  injunction  to  restrain  municipal 

improvement,  see  "Injunction,"  8  *• 
Establishment  of  highways,  see  "Highways," 

8  2. 

Impcwition  of  additional  servitudes  in  streets  in 
exercise  of  power  of  eminent  dunain,  ne 
"Eiminent  Domain,'*  I  4. 
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Impoflitlon  of  license  taxes,  see  "Licensea,"  8  1< 
Injunctloiu  affectins,  see  "Injunction,"  8  2, 
Issues  iffeseDted  by  pleading  in  suit  to  enjoin 

obstruction  of  street,  see  "Pleading,"  |  7. 
Judicial  notice  br  to  reasonableness  of  ordi- 
nances, see  "Evidence,"  8  1. 
Jurisdiction  of  equity  of  remedy  for  breacb  of 

covenant  in  deed  to  city,  see  "Equity,"  8  1- 
Liability  for  injurlea  from  collision  between  fire 
wagon  and  street  car,  see  "Street  Railroads," 
8  1. 

Mandamus,  see  "Mandamas,"  {  2. 

Ordinances  relating  to  intoxicating  liquors  see 
"Intoxicating  Liquors." 

Rights  of  lessee  of  property  abutting  on  street, 
see  "Landlord  and  Tenant."  S  3. 

Special  laws,  see  "Statutes,"  8  2. 

Stock  law  districts,  see  "Animals." 

Street  railroads,  see  "Street  Railroads." 

Striking  out  parties  in  action  for  injuries  to 
property  abuttiBg  on  street  caused  by  con- 
struction of  railroad  tberein,  see  "Parties," 
8  2. 

Use  of  street  aa  constitnting  nuisance,  see 

"NolBance,"  8  2. 
Violations  of  municipal  ordinance  as  affecting 

competency  of  grand Juror,  see  "Grand  Jury.  * 
Water  supply,  see  '^Waters  and  Water  Goura- 

ea."  12. 

I  1.  QoTSTBVMital  pnrers  and  fuie- 
tlou  ia  BOHcntl. 

*A  municipal  corporation  can  exercise  only 
those  powers  as  are  expressly  granted  or  fairly 
implied  from  the  powers  expressly  granted  and 
essential  to  the  declared  objects  and  purposes 
of  the  corporation. — Cleveland  School  Furniture 
Co,  T.  City  of  Greenville  (Ala.)  802. 

I  2.    Ottaora,  «c«nt«,  mud  employAa. 

Under  Acts  1904.  p.  43,  No.  ^,  going  into 
effect  July  lU,  1904,  one  appointed  under  Stat. 
18U8,  p.  64,  Xo.  63,  to  the  position  of  policc- 
mnn  was  retained  in  the  same  position  he  held 
under  the  old  law. — State  ex  rel.  Perez  v. 
Whitaker  (La.)  218. 

Charges  and  specifications  against  a  policeman 
for  neglect  of  duty  need  not  bo  drawn  with  the 
precision  of  an  Indictment.— State  ex  rel.  Perez 
V.  Wbitaker  (La.)  218. 

If  a  policeman  Is  Rtill  in  office,  he  may  be 
removed,  though  the  act  charged  against  him 
was  committed  during  a  previous  term. — State 
ex  rel.  Pere»  v.  Whiteker  (La.)  218. 

■  Under  Acts  1904,  p.  43,  No.  32,  the  inspector 
of  police  can  remove  policeman,  subject  to  an 
appeal  de  novo  to  the  bonrd  of  eommi^sioiters. — 
State  ex  rel.  Perez  v.  Whitaker  (I*.)  218. 

I  3.    PnbUc  ImproTomeBts. 

Under  Avondale  city  charter  (Acts  18!H-ffiS, 
p.  139)  a  property  owner  assef^sed  for  a  street 
improvement  held  entitled  to  a  trial  de  novo  in 
the  city  or  circuit  court  after  the  assessment 
has  been  removrd  there  by  certiorari.— Hart  on 
v.  Town  of  Avondale  (Ala.)  934. 

Under  Avondale  city  charter  (Acts  1804-95, 
p.  139,  8  12)  it  was  error  for  the  city  council 
to  asse;^  the  owners  on  each  side  of  the  street 
with  one-third  of  the  cost  of  the  improvement 
of  the  entire  s-treet. — Ilarton  v.  Town  of  Avon- 
dale  (Ala.)  934. 

♦Under  Const.  1901,  8  223,  an  assi-ssment  for 
a  street  improvement  held  not  void  solely  be- 
cause each  lot  was  a.'^sessed  on  the  basis  of 
the  cost  of  the  work  done  in  front  of  it,  instead 
of  first  ascertaining  the  cost-- of  the  entire  im- 
provement and  apportioning  the  same  among 
the  abutting  owners.— Harton  v.  Town  of  Avon- 
dale  (Ala.)  034. 

*11ie  determination  of  the  proportion  of  the 
cost  of  a  street  improvement  that  should  be 


borne  by  abutting  property  and  by  the  publio, 
being  a  matter  of  legislative  discretion,  wh-^n 
the  Lwialatnre  determinea  that  tbe  asseaBmeut 
shall  M  made  by  the  front  f6ot,  it  will  be 
presumed  that  it  has  determined  that  such  is 
the  proper  measure  of  benefits  received. — Har- 
ton V.  Town  of  Avondale  (Ala.)  934. 

*The  rule  that  special  aesessmenta  must  be 
levied  on  abutting  property  in  proportion  to 
benefits,  only  require!  that  there  should  be 
some  rule  of  apportionment  of  the.vrhole  charge, 
having  reference  to  the  beneBt  received  by  the 
respective  owners. — Harton  v.  Town  of  Avon- 
dale  (Ala.)  934. 

Const.  1001,  8  22S.  Aeld  ouly  to  place  a  limit 
beyond  which  special  assessments  for  public 
improvements  should  be  void,  and  to  autlioriie 
the  courts  to  determine  whether  such  limit  b^i 
been  transcended. — Harton  y.  Town  of  Avon- 
dale  (Ala.)  034. 

Const  1901,  8  223,  forbidding  special  mnnid- 
pal  assessments  in  excess  of  the  increased  value 
of  the  property,  held  not  to  apply  to  the  man- 
ner in  which  such  assessments  are  apiwrtloned. 
—Harton  v.  Town  of  Avondale  (Ala.)  934. 

•Avondale  city  charter  (Acts  1894-05.  p.  13!'f 
requiring  special  assessments  to  l7e  made  in 
proportion  to  the  amount  of  benefits  accruing 
to  the  abutting  owner,  held  not  in  violation 
of  Const.  1001,  I  223.-JIarton  t.  Town  of 
Avondale  (Ala.)  934. 

•Under  Avondale  city  charter  (Acts  ISM-^'l, 
p.  139,  8  12),  the  assessment  of  abutting  proper- 
ty owners  for  the  entire  cost  of  guttering  a 
street  held  erroneous. — Harton  v.  Town  of 
Avondale  (Ala.)  934. 

*The  authority  to  grade  and  pave  streets  and 
sidewalks  being  legislative,  the  asceTtainmet^t 
of  the  amount  of  the  improvement,  its  itind  aii'' 
character,  cannot  be  delegated  to  any  official 
or  committee  of  tbe  city.— Harttm  t.  Town  of 
Avondale  (Ala.)  034. 

Where  after  the  levy  of  an  assessment  for 
street  improvement  the  entire  proceeding  was 
ratified  by  the  city  council,  the  assessment  was 
not  void  because  the  specifications,  material, 
etc,  were  left  in  tbe  first  instance  to  the 
judgment  of  the  street  committee.— Harton  v. 
Town  of  Avondale  (Ala.)  934. 

•The  owner  of  proper^  abutting  on  a  8tre*^f. 
which  property  ia  injured  by  a  change  of  ?nid<'. 
without  compenaation,  held  entitled  to  injiiuc- 
tive  relief. — Town  of  New  Decatur  y.  Scharf en- 
berg  (Ala.)  102S. 

*Where  a  city  fau  commenced  to  change  the 
grade  of  a  street  without  compensation  to  thi> 
abutting  owner,  he  may,  on  a  bill  for  an  injunc- 
tion, have  the  street  restored  to  its  former  co"- 
dition.— Town  of  New  Decatur  v.  Schnrfenberjr 
(Ala.)  1023. 

*A  petition  by  the  owner  of  property  abtitlin- 
on  a  street  for  the  paving  of  the  same  Is  not  a 
waiver  of  damages  from  a  change  of  grade. — 
Town  of  New  Decatur  v.  Scharfenberg  (Ala.) 
1025. 

*The  owner  of  a  lot  abutting  on  a  street  htJd 
precluded  by  his  conduct  from  maintaining  a 
sulV  for  an  injunction  to  restrain  a  change  of 
grade.- Town  of  New  Decatur  t.  Scharfenbers 
(Ala.)  1025. 

*The  fact  that  there  was  no  negligence  in 
changing  the  grade  of  a  street  AeW  not  to  pre- 
clude abutting  owner  from  havi^  the  street 
restored  to  its  former  eondltlon^^wn  of  New 
Decatur  v.  Scbarfenb^  (Ala.)  1025. 

The  fact  that  there  was  no  negligrace  in  or 
nbout  the  changing  of  the  grade  of  a  street  A«fd 
not  to  defeat  the  right  of  abutting  owner  who 
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had  received  no  compensation  to  have  the  street 
restored  to  its  former  condition.— Tovn  of  New 
DecatDT  T.  Smith  (Ala.)  1028. 

*The  owner  of  property  sbattinc  on  a  street 
held  not  estopped  from  maintalnfnR  a  suit  to 
restrain  the  change  of  the  grade  of  the  street.— 
Town  of  New  Decatur  v.  Smith  (Ala.)  1028. 

*Where  a  bill  for  an  injunction  alleges  and 
the  proofs  show  seisin  and  possession  of  land, 
and  an  attempt  by  a  town  to  anlawfully  subject 
It  to  public  use,  and  the  answer  avers  a  dedica- 
tion of  the  land,  but  it  is  not  proven,  the  in- 
junction should  be  granted.— McGourin  v.  Town 
of  De  FuQiak  Springs  (Fla.)  541. 

*A  court  of  equity  has  jurisdiction  to  restrain 
a  municipal  corporation  from  opening  up  as  a 

Eublic  street)  without  the  owner  s  consent,  land 
Blonging  to  an  Individual. — McGourin  v.  Town 
of  De  Funiak  Springs  (Fla.)  541. 

*  Under  Tawb  1903,  p.  568,  c.  5363,  f  24,  the 
Incorporation  into  the  advertisement  for  bids 
for  public  works,  or  into  the  specificatioas  of 
the  work,  upon  which  bids  are  predicated,  of 
Illegal  or  unantlwriied  condttlonB  or  obligations 
upon  the  contractor,  held  not  a  letting  of  such 
contract  within  the  meaning  of  the  law,  and 
will  render  the  contract  illegal  and  void. — 
Anderson  v.  Fuller  (Fla.)  684. 

•Where  the  charter  or  incorporating  act  re- 

?ulres  the  officers  of  a  city  to  award  contracts 
or  pablic  works  to  the  lowest  bidder,  a  con- 
tract made  in  violation  of  its  requirements  held 
Illegal  and  void.— Anderson  v.  Fuller  (Fla.)  684. 

A  certificate  of  performance  of  work  under  a 
municipal  contract  issued  by  the  city  for  a 
larger  amount  than  due  under  the  rule  of  com- 
putation thereafter  laid  down  by  the  decision 
of  the  Supreme  Court  may  yet  hold  good  for  the 
less  amount  actually  dite. — S.  D.  Moody  &  Co.  v. 
Sewerage  &  Wster  Board  (La.)  649. 

•Under  Acts  1876,  p.  116.  No.  73,  the  lien  for 
the  amount  due  for  a  city  improvement  remains 
due  as  a  charge  on  the  property,  and  the  city 
has  a  full  right  and  the  property  is  sold  subject 
to  that  right,  and  under  Acts  188.S,  p.  Ill,  No. 
Sb,  the  property  passes  to  third  persons,  sdjudi- 
catees,  subject  to  the  statutory  pledge,  but  it  is 
different  if  it  be  adjudicated  to  the  state  under 
Acta  1888.  p.  88.  No.  80.— S.  D.  Moody  &  Co.  v. 
Sewerage  &  Water  Board  (l«.)  649. 

-I  4k    PoHvtt  power  and  vesvlstloas. 

The  denunciation  by  statute  of  certain  uses  of 
the  contents  of  cesspools  does  not  inhibit  to 
municipalities  the  adoption  of  cesspools  as  a 
part  of  their  system  of  sanitation.— Logan  v. 
Childa  (Fk.)  19T. 

•Under  Code  1882,  |  2928,  an  ordinance  pro- 
hibiting generally  the  keeping  of  hogs^in  a  city, 
without  r«;ard  to  their  being  a  nuisance,  held 
invalid. — Comfort  v.  City  of  Kosciusko  (MIbs.) 
268. 

S  5.  Torts. 

When  a  municipal  corporation  confines  itself 
within  the  limits  of  its  power  and  jurisdiction 
it  is  not  liable  to  an  action  for  consequential 
damages  to  private  property  or  persons,  where 
the  act  complained  of  was  done  by  it  or  its 
officers  pursuant  to  authority  conferred  by  a 
valid  net  of  the  Legislature. — Anderson  v.  Ful- 
ler (Fla.)  684. 

i  6.   Fiscal  muutEemeBt.  pnbllo  debt, 
•oewltles.  mmd  tasatlon. 

Where  a  city  had  no  power  to  execute  a  note 
binding  its  general  revenues  for  the  payment  of 
school  fumitnre,  the  retention  and  use  of  the 
furniture  did  not  estop  it  from  denying  its  lia- 
bility^ on  the  note. — Cleveland  School  Fumitnre 
Co.  V.  Cltj  of  Orvenrllle  (Ala.)  862. 


•Under  Greenville  city  charter.  Art  Feb.  25, 
18S7,  and  Act  Feb.  28,  1887  (Acts  1886-S7.  pp. 
629, 1009),  a  note  executed  by  the  city  for  furni- 
ture used  to  ft  up  a  school  building  In  the  city 
held  unenforceable. — Cleveland  School  Furniture 
Co.  V.  City  of  Greenville  (Ala.)  862. 

•A  taxpayer  In  a  city  can  properly  maintain 
a  bill  to  restrain  public  officials  of  the  city 
from  paying  out  public  moneys  upon  void  and 
unauthorized  contract.— Anderson    v.  Fuller 

(Fla.)  684. 

Under  Const.  1879.  ait.  242,  and  Acts  1880. 
p.  44.  No.  35,  and  Acts  1894.  p.  191,  No.  15.3. 
the  petition  of  property  taxpayers,  calling  for 
an  election  on  ^e  qneation  of  a  tax  in  aid  of 

the  construction  of  a  railroad,  need  not  specify 
the  amount  to  be  raised.— State  ex  rel  Arkansas 
Southern  R.  Co.  v.  Knowles  (La.)  439. 

Under  Acta  1800,  p.  144,  No.  110,  the  pro- 
ceeds of  the  1  per  cent,  tax  authorized  by  the 
act  should  be  paid  over  to  the  fiscal  agent  or 
depositary  of  the  board  of  liquidation,  as  di- 
rected by,  and  to  the  credit  of,  the  board. — 
State  ex  rel.  Board  of  Uquidotion  of  City  Debt 
v.  Briede  (La.)  487. 

Under  Acts  1890,  p.  144,  No.  110,  providing 
for  the  payment  of  certain  funds  to  the  board 
of  liquidation  of  the  city  of  New  Orleans,  or 
to  a  fiscal  agent  to  be  selected  by  them,  mem- 
bers of  the  board,  interested  in  a  business  way 
in  a  bank,  are  not  qualified  to  act  iu  selecting 
that  bank  as  the  board's  fiscal  agent. — State 
ex  rd.  Board  of  Liquidation  of  City  Debt  t. 
Briede  (La.)  487. 

I  7.  Aotlons. 

That  officers  of  a  municipal  corporation,  nfter 
suit  brought  to  enjoin  certain  ultra  vires  acts, 
abandoned  the  scheme  and  revoked  the  orders 
under  which  it  was  to  be  i>erformed.  held  no 
nound  for  the  dismissal  of  the  suit. — Gillespie  t- 
Gibbs  (Ala.)  868. 

An  alderman  of  a  town  Aeld  entitled  to  join 
in  hia  individual  capacity  as  a  taxpayer  with 
other  complainants  in  a  suit  to  enjoin  ultra  vires 
acts  by  the  town  authoritlea. — Oilleapie  v.  Glhbs 
(Ala.)  868. 

•The  officers  of  a  municipal  corporation  en- 
gaged in  the  perpetration  of  ultra  vires  acts  on 
behalf  of  the  corporation  and  the  corporation 
are  proner  parties  defendant  to  a  suit  to  en- 
join sucn  acta,  or  to  correct  them. — Gillespie  v. 
Gibbs  (All.)  868. 

In  a  suit  for  an  Injunction  against  the  officers 

nf  :i  .lit.  '  ;in  nmendmrnt  to  the  bill  Add  not  to 
tli'stroy  tlie  equity  thereof. — Gillespie  v.  Gibb« 

(Aln.)  868. 

•Ju4^ments  against  the  city  of  New  Orleans 
can  be  paid  only  after  statutory,  necessaiy,  and 
usual  charges  nave  been  provided  for  in  the 
budget. — State  ex  rel.  T^orens  v.  City  Council  of 
New  Orleans  (La.)  ll.">. 

Under  Act  No.  5,  p.  10,  Extra  Session  of 
1870,  judgments  against  a  city  are  payable  in 
the  order  in  which  they  are  filed  and  registered 
out  of  the  money  appropriated  for  that  pur- 
pose In  the  annual  budget — State  ex  rd.  Tjorenz 
v.  City  Council  of  New  Orlaans  (La.)  115. 


MURDER. 


See  "Homicide." 


See 


MUTUAL  AID  SOCIETIES. 

'Beneficial  Associations." 


MUTUAL  BENEFIT  INSURANCE. 


See  "IninranGe,"  |  & 
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41  SOUTHERN  BEFORTEB. 


NAMES. 

See  "Trade-Marks  and  Trade-NamM.** 
DesignatioQ  of  person  by  name  In  Indictment, 

see  "Indictment  and  Information,"  f  3. 
Heanay  evidence  as  to  names,  see  "Criminal 

Law,**  I  12. 
Misnomer  as  ground  for  quashing  indictment, 

see  "Indictment  and  Information,"  I  6. 
Mistakes  In  names  of  innoa,  sea  ''Jory,"  || 

8,  4. 

Relevancy  of  evidence  as  to  names,  see  "Crim- 
inal Law,"  f  a 

Variance  between  allegations  and  proof  aa  to 
names,  in  criminal  prosecutions,  see  "Indict- 
ment and  Information,"  |  6. 

*A  person  may  acquire  an  assumed  name  by 
repntation  which  may  be  used  to  identify  him 
In  an  Indictmentr^taUworth  v.  State  (Ala.) 
184. 

'Where  deceased  was  referred  to  in  an  in- 
dictment by  an  assumed  name,  sudi  name  could 
not  Iw  proved  by  a  hearsay  statement  made  to 
a  witness  by  a  third  person^Stallworth  v.  State 
(Ala.)  IM. 

The  words  "Rlgby"  or  Bfgley"  sre  idem 
sonans^tate  v.  Pointdextsr  (La.)  688. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Gonnes." 
Embankment  in  lake  for  leree  as  pnUic  land. 

■ee  "Public  Land^^."  S  2. 
Fishing  rights,  see  "Fish." 
Venue  of  prosecution  for  offttises  committed  on, 

see  "Cr&iinal  Law,"  I  4. 

I  1.   Blchts  of  palbUe. 

*Bvous  whtdi  contain  fresh  water  and  drain 
prairies  are  not  navinible  waters.— Bams  t. 
Crescent  Gnn  &  Rod  Club  (La.)  249. 

*Where<- ponds  and  bayous  are  grass-choked 
bodies  of  water,  they  are  not  navigable,  and  the 
fact  that  occasional  pirogues  and  skiffs  have 
been  pulled  over  them  Is  Insnfflcient  to  show 
navigability.— Bums  V.  Orescent  Ova  ft  Rod 
Club  (La.)  249. 

*A  stream  Is  not  to  be  considered  as  navigable, 
unless  Ita  navigability  is  shown  by  evidence.— 
Bums  T.  Orescent  Qun  &  Rod  CInb  (La.)  240. 

NAVIGATION. 

See  "Navigable  Waters.**  |  1. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  |  1. 
Excessive  damages,  see  "Damages,"  9  4. 
Inadequate  damages,  see  "Damages,"  $  4. 
Measure  of  damages,  see  "Damages/*  |  8. 
Opinion  evidence  in  action  for,  see  "Evidence," 
S  11. 

Pleading  damages,  see  "Damages,"  {  5. 

By  particular  claMes  of  pcraoiu. 

See  "Carriers,"  Sfi  4-6,  9;  "Physicians  and 
Surgeons" ;  "Raili-oads,"  85  4-S. 

Employers,  see  "Master  and  Servant,"  fiS  2-11. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  |  1. 

Condition  or  ute  of  pariioular  tpecict  of  prop- 
eriv,  toorkt,  machinery,  or  other  inatru- 
mentalitiei. 

See  "Electricity" ;  "Railroads,"  §IS  4-8 ;  "Ship- 
ping," §  1 ;  "Street  Railroads,"  8  1- 

Demised  premises,  see  "Landlord  and  Tenant," 
18. 


Oowtrttmtorif  negUgenoe, 
Arg^entatiTC   instructions   relatliig   to,  sm. 

Of  passenger,  see  "Carriers,"  I  9. 

Of  person  Injured  by  operatfaui  of  railroad, 
see  "RaUroads,"       6,  7. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  |  1. 

Of  serront.  see  "Master  and  Servant,"  H  8-lL 

f  1*  Asts    mr    OMissiMu  noiistttisti«c 

seBliEeBee. 

Defendant  held  not  liable  for  permitting  es- 
cape of  animals,  In  the  absence  of  evl^nce 
curglnc  It  with  knowledge  that  Inclosore  was 
used  as  horse  lot. — Mobile  &  O.  R.  Co.  v. 
Christian  Moerlin  Brewing  Co.  (Ala.)  17. 

*The  proprietor  of  a  mill  in  which  an  inde- 
pendent CMitractor  is  placing  machinery,  owes  it 
to  the  contractor's  servants,  to  keep  the  premises 
in  a  reasonably  safe  conditton.— Dallas  Oo^ 
V.  Townea  (Ala.)  988. 

I  S.   Proximate  oavse  of  Injwry. 

Defendant's  negligence  In  pramltting  ^»»^^^'^^ 
to  escape  from  indoeare  held  not  the  proximate 
cause  of  their  being  killed  on  a  railroad  track.— 
Mobile  &  O.  R.  Co.  v.  Christian  Moerlin  Brew- 
ing Co.  (Ala.)  17. 

I  3.  Ooatrilnitorr  Be«liKenoe. 

*GoDtributory  negligence  is  no  defense  to  i 
Goont  charging  the  mtenti<siat  killing  of  a  pei^ 
son.— Birmingham  Ry.,  lAght  ft  Pown-  Co.  r. 
Jones  (Ala.)  146. 

*A  child  between  7  and  14  years  of  age  is 
prima  facie  incapable  of  exerciiilng  judgment 
and  discretion,  but  evidence  may  be  received  to 
show  capadty^Birmingham  Ry.,  Light  ft  Pow- 
er Co.  T.  Jones  (Ala.)  146. 

*Mere  capacity  on  the  part  of  a  child  under 
14  years  of  age  to  know  danger  la  not  necra- 
sarity  sufficient  to  make  him  guilty  of  oimtribu- 
tory  negligence. — Birmingham  I^.,  I^ht  & 
Power  Co,  v.  Jones  (Ala.)  146. 

In  an  action  for  negligoioe  candng  death  con- 
tributory negligence  of  deceased  is  no  defense 
if  defendant  was  guilty  of  wanton  or  willfal 
misconduct. — Birmingham  Rj.,  UAt  ft  Fttwer 
Go.  V.  Ryan  (Ala.)  616. 

1  4.  Afltloaa. 

*Plea8  alleging  that  plaintiff  failed  to  take 
proper  precautions,  but  not  stating  facts  con- 
stituting contributory  ne^IigeDce,  held  insuffi- 
cient—Forbes ft  Carloes  v.  Davidson  (Ala.)  312. 

*In  an  action  to  recover  damages  far  alleged 
negl^Dce,  the  complaint  la  sufEcient  it  It  al- 
leges a  duty  owing  to  plaintiff  by  defoidant. — 
Kashvllle,  O.  ft  St.  L.  Ry.  v.  Reynolds  (Ala.1 
1001. 

Contributory  nMliraice  is  an  affirmative  de- 
fense.—Mississippi   Cent.  B.  Ook  T.  Haidy- 

(Miss.)  S05. 


NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes.** 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial  In  civil  actions,  see  "New 
Trial,"  I  1. 

NEWSPAPERS. 

Libel  by,  see  "Libel  and  Bltndsr/'  |  2L 
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NEW  TRIAL 

AssignmentB  of  error  in  rulingB  relating  to,  see 

"Appeal  and  Error,"  %  10. 

Eflfect  of  motion  on  time  for  taking  proceediogB 
for  review,  see  "Appeal  and  Error/'  %  6. 

Harmleaa  error  in  rulings  relating  to,  see  Ap- 
peal and  Error,"  I  17.  ,  „ 

In  criminal  prosecutions,  see  "Criminal  Law, 
I  39. 

Presentation  in  appeal  record  of  questions  re- 
lating to  rulings  on  motion  for,  see  "Appeal 
mi^Tlrror,"  8  9. 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  8  24. 

Review  of  discretion  of  court  in  ruling  on  mo- 
tion for,  see  "Criminal  Law,"  8  44. 

In  particular  acti<m»  or  proceedings. 
In  criminal  prosecntitHU,  see  "Criminal  Law," 
I  86;  "Homicide."  f  Ifi. 

f  1.  Oronnda. 

•Newly  discovered  evidence  Ma  not  ground 
for  new  trial  where  cumulative,  or  where  it  is 
not  shown  that  diligence  was  used  to  procure  it. 
— Smitli  V,  Birmingham  Ry.,  Light  &  Power  Co. 
(Ala.)  307. 

*Tbe  granting  of  a  new  trial  for  diategard  of 
tnstmctfozia  by  the  junr  held  proper.— FIWD^g 
&  Hlnes  T.  Loalavilfe  ft  N.  R.  Go.  (AJa.)  683. 

•A  new  trial  AeM  properly  granted  on  «c- 
connt  of  the  erroneous  exclasion  of  evidence. — 
Owen  T.  McDermott  (Ala.)  730. 

NOMINAL  DAMAGES. 

See  "Daoiagea,"  8  !• 

NONRESIDENCE 

Effect  on  limitations  In  equity,  see  "Equity," 
12.' 

NOTARIAL  ACT. 

Legitimising  child,  see  "Bastards."  |  L 

NOTARIES. 

*A  certain  person  held  a  notary  de  facto 
flO  that  acts  passed  before  him  had  the  same  va- 
lidity as  acta  passed  before  a  notary  de  jure. — 
Davenport  v.  Davenport  (La.)  240. 

*MoDey  intrusted  to  a  notary  for  a  loan  is 
not  received  in  the  discharge  of  uis  duty  or 
under  color  of  his  office,  and  the  surety  on  his 
official  bond  is  not  liable  therefor. — Nolan  v. 
Labatut  (La.)  713. 

Under  Acts  1890,  p.  34,  No.  42.  amended  by 
Acta  1896,  p.  217,  No.  136,  and  Acta  1902, 

f-.  367,  No.  187,  a  notary  and  his  surety  are 
iabie  to  any  one  who  may  sustain  loss  by 
reason  of  his  failure  to  faithfully  dbK:barge 
bis  duties  as  notary,  or  by  his  wrongful  acts 
committed  by  virtue  of  bis  office. — Nolan  t. 
Labatnt  (La.)  713. 

Where  a  notary  procured  money  to  be  loaned, 
representing  that  an  act  of  mortgage  has  been 
passed  by  him,  pointing  to  his  officini  paraph  on 
the  note,  he  gives  currency  to  the  note  by  means 
of  his  official  paraph,  ahd  where  it  fo^ed 
the  surety  on  tiis  bond  Is  responsible.^ — Nolan 
T.  Labatat  (La.)  713. 

*Where  a  notary  represents  that  some  one 
wants  to  borrow  money  and  delivers  a  note 
paraphed  as  a  notary  by  him  for  identification 
with  a  forged  act  of  mortgage,  for  the  fraud  of 
the  notary  the  surety  on  his  bond  is  responsible. 
—Nolan  V.  Labatut  (La.)  713. 


NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Necessity  of  notice  of  indictment  previous  to 
arraignment,  see  "Criminal  Law,''  8  19. 

At  aifectinff  particular  daatei  of  pernmi. 

See  "Carriers,"  §  6. 

Purchaser  of  bill  or  note,  see  '^Is  and  Notes," 
I  3, 

Purchaser  of  land,  see  "Vendor  and  Purdiasa," 
8  4. 

Purchaser  of  mortgaged  goods,  see  "Chattel 
Mortgages,"  8  2. 

Of  particvSar  facts,  atia.  or  proceedings  ntt 
fudicial. 

Sale  for  taxes,  see  "Taxation."  8  4. 

Of  particular  judidat  proceedings. 
See  "Trial,"  I  1. 

Application  for  injunction,  see  "Injunction." 
8  4. 

Proceedings   before  master  in  chancery,  see 

"Equity,"  %  «. 
SuKuemental  pleading,  see  "Pleading,"  |  6. 

NUISANCE. 

In  highway,  see  "Highways,"  8  8. 

8  1.  Private  mnlsaBoes. 

*One  who  conducts  a  basinesa  so  as  to  In- 
flict unnecessary  injury  upon  others  is  liable  in 
damages,  and  more  so  when  the  business  ia 
otherwise  unlawfully  conducted. — Kuhl  v.  St 
Bernard  Raidering  ft  Fertilising  Go.  (La.)  861. 

i  S.  Pnblla  Bstsaaoe*. 

*A  railway  track  constructed  <m  a  public 
street  by  an  Individual  for  his  own  ase  may  be 
decreed  a  nuisance  at  the  suit  of  a  citizen  and 
taxpayer  whose  personal  comfort  and  property 
rights  are  affected. — Kuhl  v.  St.  Bernard  Ben- 
dering  ft  Fertilising  .Co.  (Liu)  301. 

OATH. 

Failure  of  jury  commissioners  to  take  special 
oath  as  ground  for  quashing  indictment,  see 
"Indietment  and  Information,"  1  6. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  8  4. 
To  evidence  at  trial,  see  "Trial,"  8  3. 
To  instructions  to  jury,  see  "Trial,"  |  IL 

OBLIGATION  OF  CONTRACT. 

Laws  inqi^ring,  see  "Conc>titutionaI  Law,"  8  4. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  8  8. 

OFFER. 

Of  pnwf,  see  "Trial,"  %  Z. 

OFFICERS. 

Bills  or  DotPfi  executed  by  person  In  official 

capacity,        "Bills  and  Notes."  8  1. 
Injunctions  affecting,  see  "Tnjunctlon,"  |  2. 
Judicial  notice  of,  see  "Evidence,"  |  1. 
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Maodamns,  see  "Mandamus,"  I  2. 
Quo  warraoto,  see  "Quo  Warranto." 

Particular  clagaet  of  officcra. 
See  "Judfea*':   "JuBtices  of  the  Peace" ;  "No- 
taries";    "ReceiTen";    "SherifEB  and  Coo- 
Btables." 

Corporate  oflBcerB,  Bee  '^rporations,*'  ||  6,  6. 
Health  officers,  see  "Health,"  {  1. 
Jury  commissionerB,  see  "Jury,"  H  2,  3. 
Municipal  officers,  see  "Municipal  Oorpora- 

tions/*  §  2. 

i  1.    RiKbts,  yowwB,  dmtiM,  »Bd  U«blX< 
itles. 

'Commissioners  actin|c  under  color  of  Acts 
1906-01,  p.  800,  establisbins  a  liquor  diapen- 
a&ry,  held  not  personally  liable  for  liquors 
bought  for  the  dispensary. — Schloss  &  Kaon  t. 
Mcfntyre  (Ala.)  IL 

Record  evidence  should  be  kept  of  the  fact 
that  on  account  of  the  absence  of  en  executive 
officer  his  chief  clerk  or  deputy  acted  in  hifi 
place. — State  ex  rel.  Board  of  Liquidation  of 
City  Debt  v.  Briede  (La.)  487. 

OPINION  EVIDENCE 

In  civil  actionB,  see  "Bvidence."  §  11. 

In  criminal  prosecutionB,  see  "Criminal  Law,** 

OPTIONS. 

For  Bale  of  realty,  see  "Vendor  and  Pnrchaser," 
I  1. 

Sitccific  performance  of,  see  "SpeciAc  Per- 
formance," I  2. 

ORDER  OF  PROOF. 

At  trial,  see  Trial,"  |  8. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Judicial  notice  of,  see  "Evidence,"  |  1. 
Mnnicipal  ordinances,  see  "Uontclpal  Carpo- 
ratlonB,"  If  3,  4. 

OUSTER. 

Of  oo-tpuant,  see  "Tenaniiy  in  Common,?'  |  2. 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  |  7. 


OWNERSHIP. 

\B  evidence  of,  sc 

PARENT  AND  CHILD. 


Declarations  as  evidence  of,  see  "Evidence," 
I  7. 


See  "Adoption":  "Bastards";  "Guardian  and 
Ward" ;  "Infants." 

Applicability  of  Instructions  to  pleading  and 
evidence  in  action  for  death  of  child,  see 
"Trial."  §  9. 

Fraudulent  conveyances  between,  see  "Fraudu- 
lent Conveyances,"  S  1- 

Instructions  in  action  for  causing;  death  of 
child,  see  "Death,"  S  1. 

Parties  on  appeal  in  action  by  or  against  child, 
see  "Appeal  and  Error,"  |  5. 


Requests  for  instructioDB  in  action  (or  death 

of  child,  see  "Trial,"  I  10. 
Right  of  mother  to  maintain  action  for  death 

of  chUd,  see  ''Death,"  |  1. 

A  father  individually  cannot  recover  damasM 
for  a  libel  against  his  daughter,  a  minor  aged 
19  years.— Pattison  v.  Oulf  Bag  Co.  (La.)  224. 

In  an  action  for  malicious  arrest  of  minor 
children,  defendant  Is  not  responsible  for  the 
consequences  of  mental  shock  on  the  health  of 
the  mother  of  the  children. — Sperier  r.  Ott  (La-) 
323. 

A  parent  cannot  recover  (or  mental  shock  oo 
account  of  the  unlawful  arrest  of  his  minor 
children  on  a  charge  o(  malidous  miadiief. — 

Sperier  v.  Ott  (La.)  323. 

In  a  controversy  over  the  custody  ot  a  minor 
child  between  a  husband  and  his  divorced  wiff. 
the  judgment  of  divorce  alleged  but  not  offered 
in  evidence  cannot  be  considered. — State  ex  ret 
Curtis  r.  Thompson  (La.)  367. 

In  a  suit  by  an  alleged  father  for  the  custody 
of  a  minor  child,  the  court  held  to  have  proper Ij 
dismissed  the  action  under  Acts  1891,  p.  01, 
No.  79,  empoweriug  judges  to  remove  fihildrm 
from  the  custody  of  the  parents  under  certain 
circumstances. — State  ex  rel.  Curtis  r.  Tiwimy- 
son  (LaO  887. 

PARISHES. 

See  "Counties,"  |  2. 

PARKS. 

Damages  for  failure  to  reserre  parK  eonied.  He 

"Damages,"  fi  2.  . 

PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  H  &,  10. 

PARTICULARS. 

BiU  of,  Bee  "Pleading,"  |  & 

PARTIES. 

Rights  and  liabilities  as  to  oosts,  see  To«t«." 

9  2. 

In  actiont  Ay  or  against  partiegiar  el€ttea  of 
pertOH*. 

See  "Attorney  and  Client,"  |  2;  "Executor? 
and  AdminlatratorB,"  |  4;  "Municipal  Cor- 
porations," S  7;   "Partnership,"  S  * 

In  partioular  action*  or  prooeeding*. 
See  "Death/*  |  1;    "Detinue";    "Quo  War- 
ranto," S  2. 

Criminal  prosecutions,  see  "Criminal  Law.**  {  3. 
To  restrain  ultra  vires  acts  of  municipal  of- 
ficers, see  "Municipal  Cktrpo rations,"  |  7. 
Will  contest,  see  "Wills,"  f  a 

Judgment  and  relief  at  to  partiea,  end  partirt 
affected  bp  fwdgmcntt  or  proceedingt  thereo*. 
Persons  concluded  by  judgment,  see  "Ju'l?- 
ment,"  }  5. 

Review  at  to  partiet,  and  partiet  to  proctcdi^v 

in  appellate  court*. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  §9  8,  5. 
Persons  entitled  to  allege  error,  see  "Appeal 

and  Error."  S  13. 

To  conveyances,  contract*,  or  othtr  trMsaefMai< 
See  "Bills  and  Notes,"  |  1. 


*PMmt  unotatod.  See  ayllAlvaa* 
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I  I.  Defendant*. 

♦Where  a  miDor  U  a  party  from  whose  estate 
tlie  judgment  appealed  from  Is  to  be  satisfied, 
ha  should  have  been  a  party  to  the  proceeding 
Id  which  the  judnnent  was  obtained. — DriacoQ 
T.  Pierce  (La.^  ^ 

I  2.   Kew  parties  and  ehaniee  of  parties. 

Under  Civ.  Code  1886,  f  3331,  defendant  In 
an  aetioa  for  damages  to  a  lot  abutting  on  a 
street  owing  to  the  construction  of  a' railroad 
therein  by  defendant  held  not  entitled  to  a 
judgment  because  some  of  Qia  idtdntUfi  who 
jointly  owned  the  property  were  stricken  from 
the  complaint — Birmlngbam  By.,  light  ft  Pow- 
er Ca  T.  Oden  <Ala.)  129. 

*Where,  in  an  action  on  a  contract  against  de- 
fendant and  agent  through  whom  the  contract 
was  made,  the  evidence  showed  no  iDdtvldQal 
liability  of  the  agent,  it  was  proper  to  amend 
by  Btriking  oat  the  agent's  name  as  defendant — 
Et^le  Iron  Co.  r.  Baugh  (Ala.)  G63. 

I  3*  DafeetSt   oliJeetioBa,    and  aaemd- 
ment> 

Where  one  of  two  plaintiffs  Is  entitled  to 
bring  the  action,  the  fact  that  the  other  party 

ftlaintiff  is  not  an  essentially  necessary  party 
s   no  ground   for  dismissal — St  Geme 
Bi»lmai«  (La.)  657. 

PARTITION. 

Concurrent  jurisdiction  of  conrts,  see  "Courts," 

s  e. 

Disposition  of  cause  on  appeal,  see  "Appeal  and 
Error,"  S  24. 

In  action  to  remove  clond  on  title,  see  "Qniet- 
Ing  Title,"  S  2. 

Jurisdiction  of  probate  court  in  partition,  see 
"Courts,"  S  4. 

Of  homestead,  see  "Homestead,"  (  2. 

Of  property  of  decedent's  estate,  see  "Bzecn- 
tors  and  Administrators,"  i  4. 

Opjpration  of  judgment  in  as  bar  to  another  ac- 
tion, see  "Judgment,"  i  4. 

I  1.   By  acta  of  vartiea. 

Where  a  father  died  in  1872,  and  a  widow 
and  four  of  tlie  five  children  in  18S0  made 
amicable  division  of  decedent's  land,  and  each 
possessed  the  portions  allotted  to  them  until 
the  death  of  the  mother  in  1902,  they  owe  no 
accounting  to  each  other  for  revenues  or  for 
taxes  and  repairs.— Fau re  v.  Faure  (La.)  494. 

I  S.   Aetlons  for  partitlinu 

On  an  issue  as  to  whether  decedent,  under 
whom  complainants  claimed,  had  owned  any 
land  except  that  involved  at  the  time  of  his 
death,  evidence  held  insufficient  to  show  such 
land  all  that  he  owned. — Carroll  v.  Fulton  (Ala.) 
741. 

*In  partition  the  burden  of  proof  as  to  certain 
Cacts  aeld  upon  complainants. — GarroU  v.  Ful- 
ton (Ala.)  741. 

Where  property  sought  to  be  partitioned 
can  be  equitably  divided,  but  the  remedy  by  al- 
lotment in  the  probate  court  is  ineffectual,  the 
party  should  proceed  for  a  division  in  chan- 
ceiy.— Finch  v.  Smith  (Ala.)  819. 

'  On  a  petition  in  the  probate  conrt  for  parti- 
tion unifer  Code  1896,  |  3178,  the  fact  of  equi- 
table division  of  the  property  in  specie  can- 
not be  determined  by  the  efficiency  or  other- 
wise of  the  mode  of  allotment  provided  by  sec- 
tion 3169.-Finch  v.  Smith  (Ala.)  819. 

*Wliere  land  sought  to  be  partitiwied  cannot 
be  equitably  divided  in  kind,  a  proceeding  may 
be  maintained  either  in  the  probate  or  chancery 
court  for  a  sale  of  the  property.— Finch  v. 
Smith  (Ala.)  819. 


Lnder  Code  1896,  §  3178,  an  averment  in  a 
petition  for  partition  in  the  probate  court 
that  the  land  cannot  be  equitably  divided  held 
jurisdictional,  so  that  a  failure  of  proof  thereof 
required  a  dismissal  of  the  petition.— Finch  t. 
Smith  (Ala.)  819. 

*Code  1886.  S  3161.  held  to  confer  on  the 
probate  court  Jurisdiction  of  a  petition  for  the 
partition  of  personalty  owned  by  the  petitioner 
and  another  as  tenants  in  common.— Colby- 
Hiukley  Co.  y,  Jordan  (Ala.)  962. 

•It  is  only  where  the  purpose  is  to  effect  a 
partition  by  the  sale  of  the  whole  property  that 
the  interest  of  an  interdict  can  be  alienated  at 
private  sale. — Gallagher  v.  Lnrges  (La.)  60. 

Where  a  Judgment  has  been  entered  recog- 
nizing heiis  and  decreeing  that  they  are  entitled 
to  receive  the  estate,  and  the  heirs  partition 
the  property,  the  executrix  has,  under  Code 
Prac.  arts.  1003,  1007,  a  right  to  oppose  the 
partition  and  retain  the  proper^  until  her 
tinal  account  has  been  homdK«ated. — Snoces- 
sion  of  Landry  (La.)  490. 

A  Judgment  recognizing  heirs  and  decreeing 
that  they  are  entitled  to  receive  the  estate  from 
the  executrix  does  not  close  the  succession  or  au- 
thorize the  heirs  to  partition  the  property. — 
Succession  of  Landry  (La.)  490. 

•Where  heirs  have  claims  for  improve- 
ments enhancing  the  value  of  the  land  belong- 
ing to  the  estate,  such  improvements  should 
be  appraised  separately,  either  before  or  im- 
mediately after  the  partition  sale.- Fanre  t. 
Fanre  (La.)  494. 

•In  partition  of  the  separate  estate  of  de- 
ceased father,  the  only  accounts  to  be  settled 
are  those  between  the  heirs  and  his  succession. — 
Faure  v.  Faure  (La.)  494. 

Where  on  partition  sale  certain  adjudicatees 
did  not  complete  their  purchase,  a  proceeding 
by  one  of  the  plaintiffs  in  partition  was  a  meas- 
ure toward  the  execution  of  the  judgment  order- 
ing the  partition,  and  was  properly  instituted  by 
rule. — Decuir  v.  Deculr  CLa.)  563. 

Where  the  sheriff  and  several  adjudicatees  at 
a  partition  sale  fail  to  consummate  the  ad- 
judications, and  one  of  the  plaintiffs  and  an  ad- 
judicatee  proceeded  against  them  by  rule  making 
his  coplamtiffs  parties  defendants,  Aeld,  that 
between  the  adjudicatee  who  had  joined  in  the 
prayer  of  the  rule  and  the  coplaintiffs  an  issue 
was  joined  on  the  merits,  and  the  case  could 
not  be  dealt  with  as  if  it  stood  simply  between 
the  adjudicatee  and  the  plaintiff  in  rule. — De- 
cuir V.  Decuir  (Ia.)  56S. 

PARTNERSHIP. 

Restrainlnff  acts  of  parbiers,  aee  "Injunction,** 

§  3. 

I  1.   Tlie  relation. 

•Where  officers  and  members  of  a  foreign 
mercantile  corporation,  with  capacity  to  do 
business  only  in  certain  named  counties  of  a 
foreign  state,  attempt  to  establish  the  corpo- 
ration under  another  name  in  Louisiana,  the 
effect  as  to  third  parties  is  the  establishment 
of  a  j)artnership.~CampbeU  v.  J.  L  Campbell 
Co.  (La.)  896. 

S  2.  Biffhts  and  llablUties  as  to  third 
persons. 

An  attachment  held  to  run  against  a  Brm,  so 
that  it  could  not  be  levied  on  individual  property 
of  the  partners.— Hass  v.  Cook  (Ala.)  731. 

*Wliere  a  bill  was  against  a  partnership  and 
service  had  on  one,  complainant  was  entitled  to 
amend  by  converting  the  suit  to  one  against  the 
partners  individually  and  atriklng  out  the  names 
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o£  those  not  served.  Code  1890,  6  40.— Levy- 
steiQ  V.  GersoD,  SeligtoaQ  &  Co.  (Ala.)  774. 

S  3.  Rett>«m«Bt  and  admlssiim  of  part- 
B«va. 

Where  a  firm  was  succeeded  by  another  firm, 
and  the  partners  in  the  succeeding  firm  gave 
their  individual  notes  to  a  creditor  of  the  orig- 
inal firm,  it  was  not  a  partnership  transaction. 
— Theus  V.  Armietead  (La.)  95. 

}  4.    DissolntloB,    settlement,    and  ac* 
oonntlnc. 

*A  partnership  for  the  cultivation  of  a  plan- 
tation Is  dissolved  by  the  seizure  of  an  un- 
divided interest  in  the  plantation,  whereby  the 
partnership  is  deprived  of  the  control  of  the 
plantation^Borah  t.  O'NieU  (Ijl)  29;  In  re 
Borah,  Id. 

*A  petition  which  alleges  a  partnership  and 
good  reasons  why  it  should  be  dissolved,  and 
prays  for  dissolution  and  judgment  for  the 
specific  debta  doe  by  one  partner  and  tor  fur- 
ther relief,  shows  a  cause  of  action. — ^Borah  T. 
O'Niell  (La.)  29 ;  In  re  Borah.  Id. 

An  auction  in  a  petition  for  dissolution  of 
a  partnership  and  for  recovery  of  debts  alleged 
to  be  due  by  defendant  held  not  to  change  the 
nature  of  the  petition  as  one  in  settlement  of 
the  partnership.— Borah  v.  O'Niell  (Ia.)  29;  In 
re  Borah,  Id. 

A  member  of  a  dissolved  firm,  who  has  paid 
one  of  its  obligations,  has  no  right  of  action 
against  his  partner  for  reimbursement,  save 
by  a  suit  for  a  settlement  of  die  partnership. — 
Theus  T.  Armistead  (La.)  95. 

PARTY  WALLS. 

*TTDder  a  party  wall  agreement,  one  of  the 
parties  held  liable  to  pay  for  one-half  the  wall 
when  he  constructed  a  building  on  his  lot,  wheth- 
er he  used  the  wall  or  not. — Jebeles  &  Colias 
Confectionery  Co.  v.  Brown  (Ala.)  026. 

*A  covenant  respecting  a  party  wall  held  to 
run  with  the  land  and  be  binding  on  sncoesslTe 
owners. — Jebeles  &  Colias  Confectionery  Co.  v. 
Brown  (Ala.)  626. 

PASSENGERS. 

See  "CJarrien,'*  |  9. 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  9  1. 
Use  of  trade-marlt  to  identify  patented  article, 
see  "Trade-Marks  and  Trade-Names,"  i  1. 

PAVING. 

Streets  In  cities,  see  "MunlciiMl  Corporations," 
i  8. 

PAYMENT. 

See  "Accord  and  Satisfaction." 

Recovery  of  overcharge  paid  to  carrier,  see 

"Carriers,"  |  7. 
Subrogation  on  payment,  see  "Subrogation," 

Of  particular  ctasset  of  obligationa  or  liabilitie$. 
See  "Mortgages,"  §  4. 

Compensation  for  property   taken  for  public 

use,  see  "Eminent  Domain,"  S  2. 
Judgment  in  favor  of  infant,  see  "Infents," 

Price  of  land  sold,  see  "Vendor  and  Pur* 

chaser,"  g  3. 
Subscriptions  to  corporate  stock,  see  "Corpora- 

Uons,"*  I  8. 


I  1.   Reeovery  of  parments. 

*A  payment  made  by  a  wife  of  a  debt  of  her 
husband  to  prevent  the  sale  of  certain  property, 
under  the  erroneous  belief  that  it  belonged  to 
her,  will  not  justify  her  in  recovering  it  what 
its  effect  was  to  cause  the  seizure  of  the  prop- 
erty to  fall  and  the  writ  of  the  selsnre  mditor 
to  be  retomed^Pelletler  t.  State  Nat  Bank 
(La.)  G40. 

PERSONAL  INJURIES. 

ParUcviar  cmmi  or  means  of  Utsmrg. 

See  "Assault  and  Battery,"  f  1;  "Ne^igence": 

"Shipping,"  S  1- 
Ogeratirai   of  railroads,  see   "Railroads,"  H 

Operation  of  street  railroads,  see  "Street  Bail- 
roads,"  S  1- 

Particular  claaaes  of  per$on$  m/ared. 
Employfi,  see  "Master  and  Servant/*  M  2-11. 
Married  women,  see  "Husband  and  Wife,"  |  4. 
Passenger,  see  "Carriers,"  |  9. 
Tenant,  see  "Landlord  and  Tenant,"  S  3. 
Traveler  dd  highway  crossing  railroad,  see- 
"RallRMda,"  S  6. 

Bemediet. 

Admissions  as  evidence  in  action  for,  see  "Evi- 
dence," §  Q. 

Applicability  of  instructions  to  pleading  and 
evidence  in  action  for,  see  "Trial,"  S  9. 

Demurrer  to  pleading,  see  "Pleiuiing,"  (  4. 

Excessive  damages,  see  "Damages,"  S  4. 

Harmless  error,  see  "Appeal  and  Error,"  1  1ft. 

Inadequate  damages,  see  "Damages,"  (  4. 

Measure  of  damages,  see  "Damages,"  \  3. 

Opinion  evidence  m  action  for,  see  "Evidmce," 
I  11. 

Pleading  damages,  see  "Damages,"  |  5. 
Province  of  court  and  jury,  see  "Trial,"  |  & 
Ueoeptlmi  of  evidence,  see  "Trial,"  I  8. 

PETITORY  ACTION. 

See  **Real  Aeti<mB." 

Action  to  try  tax  titie.  see  "Taxation."  {  6. 

Establishment  of  trust  in,  see  "Tmsta,"  |  4. 

In  support  of  title  derived  from  sale  under 
execution,  see  "Elxecation,"  S  3. 

Presentation  in  lower  court  of  grounds  of  re- 
view, see  "Aiipeal  and  Error,''^f  4. 

Saspensire  appeal,  see  "Appeal  and  Error," 

i  8. 

PHYSICIANS  AND  SURGEONS. 

Harmless  error  in  proncation  for  lllegalb 
practicing  medicine,  see  "Orlmhial  Law,*' 

§  44. 

Under  Code  1896,  S§  3262,  5333,  the  med- 
ical assodation  of  the  state  held  authorised  to 
prescribe  rules  and  regulations  govemitv  the 
issuance  of  certificates  to  medical  practiticawra 
—Brooks  V.  State  (Ala.)  196L 

A  medical  certificate  Issned  soEeequoit  to 
1899,  not  signed  by  the  senior  censor  of  the 
state  medical  association,  as  required  by  rule 
adopted  under  C3ode  1896.  M  ^62.  5333.  held 
insufficient  to  antluirize  the  holder  to  practice. 
—Brooks  T.  State  (Ala.)  156. 

In  a  prosecution  against  a  physiciBn  for 
practicing  without  a  certificate  countersigned 
by  the  senior  censor  of  the  state  medical  as- 
sociation, in  violation  of  Code  1896,  S  5333. 
proof  of  defendant's  diploma  and  the  time  he 
had  practiced  medicine  kM  InadmUsdble.— 
Brooks  V.  State  (Ala.)  166L 

In  a  prosecution  of  a  pl^dan  for  iwactidng 
witiiout  a  certificate  evidenos  that  omer  physi- 
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duM  were  practicioir  without  oertiflcates,  and 
had  not  taken  examinationH,  held  inadmiuible. 
—Brooks  V.  State  (Ala.)  156. 

Where  an  attendant  at  a  sanltartum  was  not 
sufficiently  carefnl,  and  the  physicians  did  not 
see  to  it  that  the  medicines  prescribed  were 
properly  administered,  and  to  an  extent  neglect- 
ed the  patient,  they  are  liable  for  reaultinx  in- 
juriea.-~8tanley  v.  Schumpert  (La.)  06S. 

In  an  action  against  certain  owners  or  man- 
ayus  of  a  sanitaiiaoi  for  negligence,  where  two 
of  the  defendants  show  that  they  were  not  con- 
nected with  the  sanltarinm  at  the  time  of  the 
injury,  they  are  not  liable. — Stanley  T.  Behum- 
^  pert  (La.)  666. 

PICNICS. 

Damages  for  failure  to  reserve  park  engaged 
for  picnic,  aee  "Damages,"  S  2. 

PLEA. 

In  civil  actions,  see  "Eqnity."  I  8;  ^'Pleading." 
112.4.7.  V    .    .  ue. 

In  criminal  prosecatlons,  see  "Grfanlnal  Law," 
I  7. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  sec 

^TCrial."  8  9. 
Rstoppel  by,  see  "Estoppel,"  |  ]. 
Operation  of  judgment  on  demurrer  as  bar 

to  anbeequent  action,  see  "Judgment."  f  4. 
Snfflciency   to  aastain  judgment,   see  *'Judg- 

ment,"  |  1.  j  - 

AUtyaMoM  at  to  particular  facta,  octt,  or  trans- 
actions. 
See  "Damages."  |  5. 

Claims  against  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  {  2. 
Disqualification  of  Judge,  see  "Judges,"  S  2. 
Sbitate  of  frauds,  see  "Frauds,  Statute  of." 

In  actioHt  hf/  or  againtt  partieutar  eta»Me»  of 
pertont. 

See  "Carriers,"  |S  3,  6,  9;  "Executors  and  Ad- 
ministrators," 9  4;  "Master  and  Servant," 
f  9;  "Principal  and  Agent."  {  2;  "Rail- 
roads." H  2,  5.  6;  "Sheriffs  and  Constables," 

Insurance  company,  see  "Insuranoe,"  1  7. 
TelegraDh   companies,   aee   "Tel^rrapu  and 

Telephones,"  8  1, 
Trustees,  see  "Trusts,"  |  8. 


In  particular  actions  or  proceedings. 


slon."  I  2. 

Actions  for  causing  death,  see  "Death,"  S  1. 
Condemnation  proceedings,  see  "Eminent  Do- 
main." S  3. 

For   conversion    of    mortgaged   chattels,  see 

"Chattel  Mortgages,"  S  3. 
For  damages  caused  by  exercise  <^  newer  of 

eminent  domain,  see  "Eminent  Domain," 

8  4. 

Foreclosure,  see  "Mortgages,"  %  6. 

For  failure  of  carrier  to  deliver  goods,  see 

'•Carriers,"  |  3. 
For  failure  to  deliver  message,  see  "Telegraphs 

and  Telephones,"  %  1, 
For  Injuries  from  surface  waters,  see  "Waters 

and  Water  Courses,"  fi  1. 


For  loss  of  or  injury  to  shipment,  see  "Car- 
riers," 8  6. 

For  personal  injuries,  see  "Carriers,"  f  9; 
"Master  and  So-vant,"  §  9;  "Railroads,"  n 
5,  0;  "Street  Railroads,''  8  1. 

For  price  of  goods,  see  "Sales,"  8  6. 

Indictment  or  criminal  Information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  \  ^ 

On  detinue  bond,  see  "Detinue." 

On  guaranty,  see  "Guaranty,"  8  2. 

On  Insurance  policy,  see  "Insurance,"  |  7. 

On  judgment,  see  'Vudgment,"  S  ?• 

Fleas  In  criminal  prosecutions,  see  "Criminal 
Law,"  8  T. 

Probate  proceedings,  see  "Wills,"  8  8. 

To  dissolve  partnership,  see  "Partnership,"  1  4. 

To  enforce  stockholders'  liability,  see  "Cor- 
porations^" 8  4. 

To  enjoin  acts  of  municipal  officers,  see  "Mu- 
nicipal Corporations."  8  7. 

To  ouoin  assessment  for  i»ublic  improvooents, 
see  'Mnnidiml  Corporations,"  \  3. 

To  establish  boundaries,  see  "Boundaries,"  8  I- 

To  establish  trust,  see  "Trusts,"  8  4. 

To  foreclose  lien,  see  "Mechanics''  Liens,"  S  4. 

To  redeem'  from  foreclosure,  see  "Mortgages," 
I  7. 

To  transfer  cause  from  probate  to  chancery 

court,  see  "Courts,"  8  6- 
To  vacate  sale  on  execution,  see  "Execution," 

8  3. 

Review  of  decisions  atirf  lAeading  in  appellate 
courts. 

Appealability  of  decisions  relating  to,  see  "Ap- 
peal and  Error,"  8  2. 

Application  for  certiorari  in  criminal  itroaecn- 
tions,  see  "Criminal  Law,"  8  40. 

Effect  in  lower  court  of  decision  in  aiv^l^te 
court,  see  "Appeal  and  Error,"  8  24. 

Effect  of  decision  on  former  appeal,  see  Ap- 
peal and  Error,"  8  23. 

Harmless  error  in  rulings  relating  to,  see  Ap- 
peal and  Error,"  88  17,  18. 

Presentation  In  lower  court  of  questions  relat- 
ing to,  for  purpose  of  review,  see  "Ajjpeal 
and  Error,"  8  4. 

Presentation  in  record  of  rulings  on  plea  and 
demurrer  In  criminal  prosecution  for  pur- 
pose of  review,  we  "Criminal  Law,"  I  41. 

Presentation  in  record  on  appeal  of  questions 
relating  to,  see  "Appeal  and  Error,"  1  9. 

Presumptions  as  to  rulings  relating  to,  see 
"Ap[»eal  and    Error,"  8  14. 

I  1.   form  axid  allesatloHB  la  geMvaL 

*tJnder  Const  8  227,  the  complaint  In  an  ac- 
tion against  a  corporation  for  damages  to  a 
proper^  owner  from  the  construction  of  a 
railroad  embankment  in  the  street  on  which  the 

Eroperty  abutted  held  demurrable. — Birmlng- 
am  B7..  Light  ft  Power  Co.  v.  Oden  (Ala.) 
129. 

Where  a  letter  written  by  plaintiffs  to  de- 
fendant lacked  the  essential  quality  of  a  con- 
sideration to  make  it  an  cation,  its  character 
could  not  be  changed  by  a  reference  thereto  as 
such  in  the  pleading.— Comstock  Bros.  v.  North 
(Miss.)  374. 

I  %.    Plea  or  answer,  cross  oomplalat, 
and  aAdavit  of  defense. 

Plea  termed  by  defendant  a  "plea  of  recoup- 
ment" held  not  demurrable,  w^here  good  a»  a 
plea  of  set-off. — Thomas  v.  Thomas  (Ala.)  141. 

I  nder  Code  18!>6,  8S  3271,  420o,  4207.  and 
circuit  court  rule  of  practice  12  (Code  1H96, 
p.  1197),  a  corporation  held  entitled  to  file  a 
plea  in  abatem^t  to  the  jurisdiction  during 
trial.— Eagle  Iron  Co.  v.  Bai^h  (Ala.)  003. 

*A  plea  of  set-off  held  In  action  for  breach  of 
contract  of  sale,  not  demurrable. — J.  D.  Be- 
lote  A  Son  v.  Wilcox  (AlaO  073. 
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•Where  defendant  gave  notes  for  fertilizers 
sold  tinder  a  void  contract,  he  waa  not  eatopped 
by  his  plea  of  payment  by  the  execution  of  such 
notes  to  counts  based  on  a  quautum  valebat  to 
deny  tbe  validity  of  the  contract.— Boyett  v. 
Standard  Chemical  Oil  Co.  (Ala.)  756. 


I  8. 


and  anliaa- 


BeplIoatioB  or  reply 
Qnent  plsadlns'' 

Rev.  St.  1892,  |  1031,  does  not  Inhibit  the 
plaintiff  from  filinjc  the  replication  at  any  time 
after  the  plea  la  filed,  and  It  could  be  filed  on 
the  same  day.— Floomoy  T.  Mntu<m  Broa.  Oo. 

(Fla.)  398. 

I  4.    Demurrer  or  ezeeptiom. 

*Connta  of  a  complaint  for  Injuries  sufficient 
to  charge  simple  negligence  htld  not  demurrable 
becaoae  they  attempted  to  charge  a  willful  or 
wanton  Injury,  and  were  Inanfficient  for  that 
purpose. — Montgomery  St.  Ry.  Co.  v.  Lewis 
(Ala.)  736. 

•Where  a  plea  is  bad,  the  sufiiciency  of  a 
replication  to  it  will  not  be  considered. — Broad- 
wood  V.  Southern  Express  Go.  (Ala.)  769. 

•Defenses  which  mnat  be  sustained,  or  which 
may  be  rebutted  by  eyidence,  must  be  presented 
by  plea  and  cannot  be  presented  by  demurro*. — 
Williams  v.  Finch  (Ala.)  834. 

Demurrers  to  a  complaint  filed  before  the 
addition  of  a  count  htld  not  reinterposed  to 
such  count  by  a  snbseqaent  demurrer. — Fulen- 
wider  V.  Ridgway  (AlaO  Si6. 

*An  improper  claim  of  damages  in  a  com- 
plaint cannot  be  reached  by  demurrer. — Central 
of  Georgia  Ry.  Co.  v.  Keyton  (Ala.)  918. 

A  demurrer  to  a  replication  for  failure  to 
aver  that  plaintiff's  claim  was  presented  as  re- 
quired by  law  within  12  months  after  the  grant 
of  letters  of  administration  on  dcfpndant  s  es- 
tate held  only  to  present  the  question  of  time 
witbtai  which  the  claim  was  presented. — Hoss  v. 
Moflley  (Ala.)  1012. 

Rule  33  of  the  rules  of  circuit  court  (14  Fla. 
14)  has  no  applicability  to  pleas  which  have 
been  filed  prior  to  tlie  beginning  of  the  term, 
and  it  expressly  confers  upon  the  court  the  pow" 
er  to  hear  and  dispose  of  any  demurrer  which 
is  interposed  during  the  term  within  its  dis- 
cretion.—Floumoy  T.  Munaon  Brcn.  Co.  (Fla.) 
398. 

A  general  exception  of  no  -cause  of  action 
should  not  be  sustained  when  a  judgment  of 
some  kind  can  be  legally  rendered  on  the  al- 
legations.— Davis  V.  Arkansas  Southern  R.  Co. 
(La.)  587. 

It  tias  never  been  exacted  that  objections 
should  be  set  out  specifically,  but  the  court 
should  see  that  each  exception  shonld  be  made 
to  perform  the  function  properly  appertaining 
to  it,  and  not  be  allowed  to  have  another  sub- 
stituted for  it,  and  be  lost  and  confounded. — 
Davis  V.  Arkansas  Southern  R.  Co.  (La.)  587. 

I  6a  Aaaeaded  and  supplemsntal  plead- 
inca  and  repleader. 

Bill  in  a  suit  to  set  aside  a  note  and  mort- 
gage as  without  consideration  held  not  ob- 
jectionable on  the  ground  that  certain  amend- 
ments constituted  a  departure. — Phillips  v. 
Bradford  (Ala.)  657. 

In  an  action  for  injuries  to  a  servant,  held 
proper  to  have  permitted  a  certain  amendment 
to  the  complaint. — Uu^ns  v.  Southern  By. 
Co.  (Ala.)  STtG. 

*The  limitations  upon  the  right  of  a  plaintiff 
to  amend  the  complaint  at  any  time  before  the 
cause  is  finally  submitted  to  tbe  jury  stated.— 
HoggiuB  V.  Southern  Ry.  Co.  (Ala.)  856. 

•The  tendency  of  modern  practice  is  to  permit 
as  far  as  practicable  amendments  of  pleadings 


which  work  no  Injury  and  prevent  useless  delay 
and  costs. — ^Daris  v.  Atkanaaa  Southern  R.  Co. 
(LaO  687. 

It  is  not  necessary  that  plaintiff  have  notice 
of  supplemental  answer  otherwise  than  by  it> 
filing.— Fluker  v.  De  Orange  (La.)  681. 

I  6.   BUI  of  pavtlewlars  wad 

aonttt. 

*In  an  action  before  tbe  court,  d^endant  wai 
entitled  to  demand  qtedfied  allegatioiiB  im  tlie 
subject  of  damages  before  going  to  triaL— 
Davis  T.  Arkansas  SouthNn  B.  Co.  (I^  587. 

S  7.    Issues,  proof,  and  varlanoe. 

In  a  ault  to  enjoin  the  obstruction  of  a 
street,  a  general  denial  of  allegations  that  the 
land  was  dedicated  to  public  use  at  a  certain 
time,  and  that  pursuant  to  the  dedication  it  waa 
open  as  a  street  and  used  by  the  public,  wat 
sufficient  to  put  the  truth  of  the  all^ations  in 
issue.— City  of  Mobile  v.  Fowler  (Ala.)  40& 

Where  plaintiff  took  issue  on  an  immaterial 
plea  of  nonclaim  filed  by  defendant,  defendant 
held  not  entitled  to  an  affirmative  charge  on 
such  plea,  in  the  absence  of  evidence  either 
h^'^^ng  to  support:  or  controvert  its  allc^tioDs. 
-Hobs  v.  mSS^  (Ala.)  1012. 

When  a  replication  Ignores  certain  facts  la 
a  plea,  and  the  defendant  files  a  general  rejoin- 
der to  the  replication,  tbe  facts  so  ignored  cea-c 
to  be  issues  of  the  case. — New  Tc^  tilt  Ina 
Go.  T.  Hills  (Fla.)  608.) 

8  8.   Dafeets  and  aUevtlMu.  waivw.  mmi 
aider  by  verdiet  w  Jadcmeat. 

In  an  action  for  injuries  to  a  servant.  tl» 
declaration  held  sufficient  to  sustain  a  venlict 
for  plaintiff. — HIssissippi  Cent.  B.  Co.  v.  Hardy 
(Miss.)  006, 

PLEDGES. 

Of  bill  or  note,  see  "Bills  and  Notra,"  |  2. 

Under  Code  1896,  8  947,  held,  that  one  trans- 
ferring a  debt,  but  not  -the  collateral  held  there- 
for, must  exhaust  the  collateral  before  pioeeed' 
ing  against  the  transferee. — VobnMT  v.  Lshman- 
Durr  Co.  (Ala.)  7B0. 

POLICE. 

See  "Municipal  Corporatlona,"  f  2. 

POLICE  JURY. 

See  "Counties,*'  I  2. 

Review  of  asseasmenta  by,  see  "Taxation," 

i  2. 

POLICE  POWER. 

See  "Constitutional  Law,"  H  2,  3. 
Of  municipality,  see 
I  ^ 


'Municipal  Corporations," 


POLICY. 

Of  insurance,  see  "Insurance." 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," 8  3. 

To  support  action  for  trespass,  see  'Trespass. 
8  2. 

To  sustain  action  to  quiet  title,  see  "Qnietiu? 

Title."  H  1,  2. 
Writ  of  assistance,  see  "Aa^stanoch  Writ  of. 
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POSSESSORY  ACTION. 

Preseutation  in  lower  court  of  grounda  of  re- 
view, lee  "Appeal  and  Brror,"  i  4. 

POST  OFFICE. 

EmbezKlemeBt  by  mall  earrlar,  m  "Embenle- 
ment." 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  nle  in  mortgage,  see  "Mortgages,"  t 

PRACTICE. 

Procedure  of  parttcnlar  courts,  see  "Courts.** 

/n  particular  civil  aeUont  or  proceedings. 
Sep  "ABSumpsIt,  Action  of*;  "Contempt,"  {  2; 
"Detinue'';  "Divorce,"  8  2;  "Ejectment"; 
"Habeas  Corpus,"  I  2;  "Quo  Warranto,"  |  2; 
"Real  Actions";  "Trover  and  Conversion," 
!  2. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Admlnistraton,"  |  6. 

Condemnation  proceedings,  see  "Eminent  Do* 
main,'*  |  3. 

Portiowlar  proceeding*  in  acHona. 

See  "Assistance,  Writ  of;  "Coeta**;  "Dam- 
ages,*' i  5:  "Depositions";  "Evidence";  "Ex- 
ecution^* ;  "  Ju^ent'* ;  "Judicial  Sales" ; 
"Jniy";  "UmiUtlon  of  Actions!*:  "Parties"; 
"Pleading";  "Stipulations";  'T^lal." 

Verdict,  see  "Trial,"  I  13. 

Pttrticvlar  remedies  in  or  incident  to  actiona. 
See  "Attachment";   "Garnishment";  "Injunc- 
tlon";  "Receivers.** 

Procedure  in  criminal  protecutiona. 
See  "Criminal  Law." 

For  offenses  against  liquor  lawsi  see  "Intox- 
icating Liquors,"  9  7. 

ProceAirs  in  eaerdee  of  tpecial  or  limited  juris- 

dietkm. 
In  equity,  see  "Equity." 

Is  jiisticea*  courts,  see  "Justices  of  the  Peace," 

§  3. 

Procedure  on  reuiew. 
See  "Appeal  and  Error";    "Exceptions,  Bill 
or;  '^Jnttices  of  the  Peace,*'  |  4;  "New 
Trial." 

PRECATORY  TRUSTS. 

Creation  by  will,  see  "WUla,**  |  4. 

PREFERENCES. 

In  fraudulent  conveyance,  see  "Fraudulent 
Conveyances,"  |  1. 

PREJUDICE 

flround  fOr  chantce  of  venue  In  criminal  pros- 
pciition.  see  "Criminal  Law,"  §  4. 

<iround  for  reversal  In  civil  actions,  see  "Ap- 
peal and  Error/'  H  17-20. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  I^w,"  SS 
ft,  16. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  S  4. 


PRESCRIPTION. 

See  "Limitation  of  Actions." 

Acquisition  of  rights,  see  "Adverse  Posses- 
sToo,**  II. 

Establishment  of  highways,  see  "Highways,"  I 

1* 

PRESENTMENT. 

By  grand  jury,  see  "Indictment  and  Informa- 
tion." 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  {  2. 

PRESUMPTIONS. 

In  dvil  actions,  see  "Evidence,"  i  2. 
On  appeal  or  error,  aee  "Appeal  and  Error," 
f  14;  "Criminal  Law,**  |  44. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  |  2. 

In  commission  of  homicide,  see  "Homicide,'*  I 
12. 

PRINCIPAL  AND  AGENT. 

Acceptance  of  orders  for  goods  taken  by  agent 
subject  to  approval,  see  "Sales,"  f  1. 

Agency  In  sale  of  iutozicatlag  liquors,  see  "In- 
toxicating IJquors,"  I  6. 

Effect  on  prinanal  of  proof  of  custom  among 
agents,  see  "Customs  and  Usages." 

Fiscal  agent  of  municipality,  see  "Municipal 
Corporations,**   i  6. 

Opinion  evidence  as  to  authority  of  agent,  see 
**Bvldence,"  {  11. 

Striking  out  agent  as  partp  in  action  against 
principal  and  agrat,  see  ''Parties,"  i  2. 

Agemep  in  partioilor  refotionf ,  ojfEcei,  or  oo- 
cupatione. 

See  "Attorney  and  Client";  "Brokers." 
CoriMrate  agents,  see  "Corporations,"  {S  5,  6. 
Insurance  agents,  see  "Insurance,"  8  2* 

I  1.    The  relntiOH. 

*In  an  action  against  a  building  association 
by  a  stockholder  who  claimed  that  maturity  of 
his  stock  in  72  months  was  guarantied  by  de- 
fendant solicitor,  the  burden  held  on  him  to 
show  the  agency,  and  that  the  guaranty  was 
within  its  scope. — Eborsole  v.  Southern  Building 
&  Loan  Ass'u  (Ala.)  150. 

*Agency  cannot  be  proved  by  tbe  mere  state- 
ment of  the  agent — Smiley  v.  Hooper  (Ala.)  660. 

I  S.   Blchto  amd  UaMUtiea  m  to  tU>d 
pereoBS. 

In  action  against  building  affeociation  by 
storkholder  on  goarauty  by  a  solicitor,  burden 
held  to  be  on  stockholder  to  efrow  thet  the 
gimranty  was  within  scope  of  nlhitar's  afencv. 
— Ebersole  v.  Southern  Building  ft  Loan  Ass  n 
(Ala.)  150. 

*The  authority  of  an  agent  cannot  be  estab- 
lished by  his  statements  or  admissloiw.— Em^* 
Iron  Co.  v.  Baugh   (Ala.)  603. 

*On  an  issue  as  to  the  existence  of  an  agency, 
any  declaration  by  the  agent  as  to  bis  authority 
is  ndmisRible  when  other  evidence  exists  from 
which  fliithority  may  be  inferred.— Eiagle  Iron 
Co.  V.  Baugh  (Ala.)  6fi3. 

•Whether  a  traveling  salesman  with  authority 
to  take  orders  subject  to  approval  told  a  buyer, 
when  he  took  an  order,  that  he  would  have  to 
■end  it  to  the  manufacturer  for  acceptance,  was 
incompetent  as  against  the  manufacturer. — 
Gould  v.  Cntps  Chair  Co.  (Ala.)  ffl^ 


*  Point  MUMtated.  See  ayllabMa. 
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*A  prindpal  may  maintaia  an  action  in  bia 
own  name  for  breach  of  a  contract  to  transmit 
a  telegram,  made  bj  his  a^nt,  though  th« 
principal's  name  waa  not  disclosed.— Western 
UniOD  Telegraph  Co.      Manker  (Aia.)  850. 

*A  complaint  in  an  action  to  enforce  a  me- 
chanic's lien  held  to  sufficiently  allege  that  de- 
fendant's bastmnd  made  the  contract  In  quM- 
tion  as  her  authorized  agent — McOeever  t. 
S.  H.  Harria  &  Sons  (Ala.)  030. 

In  an  action  to  hold  a  third  party  as  the 
undisclosed  principal  on  a  12-moQth  bond,  signed 
by  H.  individaally,  under  an  adjudication  made 
to  him  individually  at  a  judicial  sale,  evidence 
hdd  to  sustain  JodgmeDt  for  defendants. — ^Drew 
V.  OaffaU  (La.)  m 

Defendant  held  to  acquire  title  to  articles  as 
against  plaintiff,  who,  by  contract  reserving 
tiUe,  turned  them  over  to  H.  to  sell;  H.  turn- 
ing them  over  to  defendant,  a  creditor,  to 
BKul  and  distribute  the  proceeds  pro  rata 
to  defendant  and  H-'s  other  creditors. — Parrr 
Mfg.  Co.  V.  I.  Lowenberg  ft  Co.  (Miss.)  65. 

PRINCIPAL  AND  SUREH. 

Bee  "Onaranty." 

Liability  on  twnds  of  notaries,  see  "Notaries." 
Parol  or  extrinsic  evidence  to  show  suretysblpi 

see  "Evidence,"  f  10. 
Wife  as  surety  for  payment  of  husband's  d«bt8> 

see  "Husband  andWife/*  S  8. 

g  1.   Oroatlon  Kad  exlstenoo  of  mlatloK* 

A  contract  entered  into  to  secure  funds  de- 
posited, and  the  accompanying  bond,  should 
clearly  set  forth  the  extent  of  the  liability  of 
principal  and  surety. — State  ex  rel.  Board  of 
Liquidation  of  City  Debt  v.  Briede  (La.)  4S7. 

I  X.   DisobarKO  of  surety. 

A  change  in  the  site  of  a  dwelling  bouse,  to 
be  constructed  nnder  a  contract,  from  one  place 
to  another  In  the  same  square,  without  causing 
any  additional  expense  to  the  contractor,  is  not 
such  an  alteration  of  the  contract  as  will  dis- 
charge the  surety  of  the  contractor. — Segari  t. 
Mazzei  (La.)  245. 

I  3.    Remedies  ot  eredltonk 

*A  surety  is  not  entitled  to  sei-off  the  amount 
collected  on  collaterals  given  by  the  principal 
against  the  creditor's  demand. — Noble  v.  Annis- 
ton  Nat.  Bank  (Ala.)  186. 

•  PRIORITIES. 

Of  claims  against  estate  asiiigned  for  creditors, 
see  "Assignments  for  Benefit  of  Creditors,"  S  L 

Of  mechanics'  liens,  see  "Mechanics'  Llws/' 
I  S. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  I  1. 

PRIVILEGE. 

Orop  privilege,  see  "Agrienltnra" 

PRIVILEGED  COMMUNICATIONS. 

Defamatory   communications,  see  '*Ubel  and 

Slander.''  |  2. 
Disclosure  by  wittiesa,  see  "Witnesses,"  f  2, 


PROBATE. 

Of  wm.  .see  "Wills,"  i  & 


PROBATE  COURTS. 

See  "Oourts,"  |  4. 

Operation  of  Judgment  In  as  bar  to  actiMi  fat 

other  court,  see  "Judgment,"  |  4. 
Power  to  anntil  contract  of  hiring  oC  couTieti, 

see  "Convicts." 

PROCESS. 

To  procure  attendanotr  of  witness,  see  •'Witness- 
es." I  L 

In  fMfHoutar  actions  or  pnoeeiimgt. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  6. 

Particular  forma  of  write  or  other  procfu. 
See  "Arrest";  "Assistance.  Writ  of:  "Eieco- 
tion";  *'Oamishment" ;  "Injunctiw'* ;  "Man- 
damn^'  ;  *'Qao  Wazranto." 

PRO  CONFESSO. 

Decree  in  equity,  see  "BQuitj,"  |  7. 

PROFITS. 

Aa  damages^  see  "Damages,"  I  6. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  **Tntoxi- 

cating  Liquors." 
Reception  of  evidence  in  absence  of  accused  as 
ground  for,  see  "Criminal  Law."  {  21. 

PROMISSORY  NOTES. 

See  "BUIs  and  Notes." 

PROPERTY- 

Constitutional  guaranties  of  rights  (rf  property, 
see  "Constitutional  Law."  f  7. 

Particular  tpedet  of  property. 
See  "Animals'':  "Fish"  ;  "Fixtures" :  "Logs  and 
Logging"  ;  "Trade-Marks  and  Trade-Names." 

Remedies  invoiving  or  afectino  propertjf. 
Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  |  2. 

Trantfert  and  other  matter*  Greeting  tide. 

See  "Adverse  Possession." 

Dedication  to  public  use,  see  "Dedication." 

Taking  for  public  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  {  6. 
In  criminal  pnwcutlonB,  see  "Criminal  Law," 
f  24. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injuiy,  see 

"Damages,"  {  2. 
Of  Iniury,  see  "Negligence."  f  2. 
Of  injury  to  servant,  see  "Master  and  Servant," 

M  1  11. 

Of  injury  to  shipment,  see  **Carrier8,"  1  4. 

PUBLIC  BUILDINGS. 


gee  *^untie8,"  I  2. 
PolHt  asmotated.  See  >rll»bw. 
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PUBLIC  DEBT. 

See  "Mnotclpal  Ck>rpoTationB,"  I  6. 

PUBLIC  IMPROVEMENTS. 

B7  monicipaHtieB,  Me  "Municipal  Oorpon- 
tions,"  S  3. 

PUBLIC  LANDS. 

Parol  or  extrinsic  evidence  of  receiver's  receipts, 
we  "Evidence,"  S  10. 

I  1.   SarreT  uid  diapoMl  at  land*  of 
Uaitea  StBtH. 

A  state  patent  to  land  as  "swamp"  does  not 
per  se  prove  that  the  title  passed  to  the 
state  andcr  acts  of  Congress  1849  and  1850, 
■commonly  known  as  the  "swamp  Land  Grants.' 
— Monlierre  v.  Coco  (La.)  113. 

Where  the  United  States  granted  land  that 
liad  passed  to  the  state  itnder  the  swamp  land 
ftrants  to  the  state  in  aid  of  a  railroad,  and 
the  General  Land  Office  refused  to  confirm 
the  land  under  the  swamp  land  grants,  and  the 
«tate  nevertheless  issued  a  patent  as  for  land 
belfmgiiiff  to  ber  under  the  swamp  land  grants, 
which  became  in  opposition  to  the  title  under 
the  subsequent  mnt,  the  latter  will  prevail.— 
Railroad  Lands  Co.  ▼.  City  of  Shreveport  (La.) 
443. 

Where  a  grant  by  the  United  Statps  of  land 
that  had  passed  to  the  state  under  the  swamp 
land  grants  of  1849  and  1850  was  made  to  the 
«tate  In  aid  of  a  railroad,  and  the  state  acoept- 
«d  the  grant,  and  granted  the  land  to  a  railroad 
•company,  such  action  is  a  ratification  and  con- 
firmation of  the  latter  grant.— Railroad  Lands 
Co.  V.  City  of  Shreveport  (La.)  443. 

A  grant  by  the  United  States  of  land  that  had 
passed  to  the  state  under  the  swamp  land  grants 
■of  1849  and  1850  may  be  ratified  by  the  state. — 
Railroad  Lands  Co.  v.  City  of  Shreveport  (Ia.) 
443. 

Acts  1857,  p.  239,  No.  239,  fixing  at  $1.25 
per  acre  the  minimum  price  at  which  public 
school  lands  may  be  sold,  is  superseded  by  Rev. 
St  1870,  S  2960.— Board  of  Directors  of  Parish 
of  Livingston  v.  Lanier  (La.)  583. 

i  Z.    Disposal  of  lands  of  the  states. 

An  embankment  in  a  lake,  built  with  earth 
from  the  bottom  of  the  lake,  to  serve  as  a  pub- 
lic levee,  is  not  subject  to  entry  as  public  land, 
under  Acts  1902,  p.  206.  No.  124,  \  1,  though 
the  bed  of  the  1^  belonged  to  the  state. — 
-State  ex  rel.  Turner  r.  Blanchard  (La.)  803. 

PUBLIC  NUISANCE. 

See  ''Nuisance,"  I  2. 

PUBLIC  USE. 

Dedication  of  property,  see  "DedleaHon." 
Taking  propertr  for  public  use,  see  Eminent 
Domain,"  S  1. 

PUBLIC  WATER  SUPPLY. 

^  "Waters  and  Water  Courses,"  |  2. 

PUNISHMENT. 

See  "Criminal  Law,"  I  46. 
7or  homicide,  see  "Homicide,"  t  IT. 


PUNITIVE  DAMAGES. 

For  injuries  from  surface  waters,  see 
and  Water  Courses,"  |  1. 


"Waters 


QUALIFICATION. 

Of  jurors  in  proceedings  for  taking  of  or  injury 
to  property  in  exerdse  of  power  of  eminent 
domain,  see  "Bmlnoit  Domain,"  |  & 

QUANTUM  MERUIT. 

Seer  **Aa8umpsit,  Action  of." 

QUASHING. 

Indictment  or  Information,  see  "Indictment  and 

Information."  §B  5,  7. 
Venire,  see  "Jury."  f  3. 

Venire  in  proceedings  for  assessment  of  dam- 
ages for  taking  of  or  injury  to  property  In 
exercise  of  power  of  eminent  aoninint  see 
"Eminent  Domain,"  |  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  I  G. 

In  criminal  prosecutiona,  see  "Criminal  Law," 

i  SI- 
QUIETING  TITLE. 

To  lauds  sold  for  taxes,  see  "Taxation,"  S 

§  1,    Right  of  action  and  defenses. 

'Constructive  possession  existing  in  the  holder 
of  title  to  land  held  sufficient  possession  on 
whid>  to  maintain  a  bill  to  quiet  title  under 
Code  1896, 1 809.— Kyle  v.  Alabama  State  Land 
Co.  (Ala.)  174. 

*Uuder  C^e  1896,  %  809,  an  action 
to  determine  title  thereto  cannot  be  main- 
tained by  one  whose  possession  is  not 
[teaceabie. — Johnson  v.  Johnson  (Ala.)  622. 

*A  married  woman  held  not  entitled  to  main- 
tain a  bill  to  set  aside  a  deed  given  to  secure 
the  debt  of  her  husband  in  violation  of  Code 
1896,  9  2529;  her  remedy  by  ejectment  being 
adequate  and  complete.— Patterson  v.  Simpson 
(Ala.)  842. 

Where  a  conveyance  has  been  made  by  a  hus- 
band to  hia  wife  on  a  valuable  consideration, 
and  the  land  has  been  sold  under  execution 
against  the  husband,  such  sale  held  a  cloud  on 
the  title  of  the  wife,  which  equity  may  re- 
move.—Pettlt  V.  Coachman  (Fla.)  401. 

I  2.    Prooeedings  and  relief. 

*Bill  in  suit  to  quiet  title  held  not  demurrable.  ' 
—Southern  Ry.  Ca  v.  Hail  (Ala.)  136. 

In  a  suit  to  quiet  title,  In  which  there  was  no 
evidence  of  actual  iwssession  by  the  complainant, 
a  void  tax  deed  was  not  admissible  in  evidence. 
—Southern  Ry.  Co.  v.  Hall  (Ala.)  135. 

In  suit  to  quiet  title,  payment  of  taxes  Aetd 
not  evidence  of  possession. — Southern  Ry.  Co. 
V.  Hall  (Ala.)  135. 

*In  a  suit  to  quiet  title,  testimony  of  the  com- 
plainant that  he  is  in  possession  and  Is  the 
owner  of  the  land,  without  more,  is  sufficient 
evidence  of  possession. — Southern  Ry.  Co.  v. 
Hall  (Ala.)  135. 

•A  bill  to  restrain  tax  proceedings  construed, 
and  held  not  to  show  equity  as  a  bill  filed 
with  respect  to  Code  1896.  c.  16,  art.  13,  pro- 
viding  for  actions  to  qniet  title.— City  of  Ens- 
ley  v.  McWilliama  (AU.)  290. 


*P<ilmt  aamotatod.  |B«e  ayllabu. 
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In  a  suit  to  set  aside  a  mortgage  aa  a  cloud 
on  title  held  error  to  decree  complainant  .the 
rent  of  an  interest  acquired  by  him  for  a  period 
prior  to  the  time  of  such  acquisition. — Scottish- 
American  Mortg.  Co.  v.  Bunckle;  (Miss.)  602, 

Partition  held  properly  refused  in  a  suit  to 
aet  aside  a  mortgage  as  a  cloud  on  title.< — Scot- 
tish-AoMrican  Mortg.  Co.  v,  BuncUer  (Miss.) 
S02. 

QUO  WARRANTO. 

S  1.  Hatnre  a&d  cronads. 

*Quo  warranto  held  maintainable  under  Code 
1896.  1  8420,  to  test  respondent's  title  to  the 
office  school  district  trustee  (Gen.  Acts  1A0.1. 
p.  280),  which  it  was  alleged  he  was  diSQnalified 
to  hold.— State  r.  Kitchens  (Ala.)  871. 

I  2.    Jnrisdiotftoxi,  prooeediiiaa.  mad  re- 
lief. 

*A  petition  in  quo  warranto  proceedings  Acid 
to  sufficiently  indicate  that  petitioner  was  join- 
ed with  the  state  as  a  party  plaintiff,  as  re* 
quired  by  Code  1886,  |  a£!6.— State  t.  Kitchens 
(Ala.)  Sil. 

An  appeal  In  quo  warranto  proceedings  Aeld 
taken  within  the  time  prescribed  by  Code  1896, 
8  3437.— SUte  V.  Kitchens  (Ala.)  871. 

RAILROADS. 

See  "Street  Railroads." 
As  employers,  see  "Master  and  Servant*' 
Carriage  of  goods  and  passengers,  see  "(Car- 
riers/' 

Curing  erroneous  instructions  in  action  for 
injuries  caused  by  operation  of,  see  "Trial," 
8  12. 

Evidence  of  damages  from  overOow  of  railroad 
drain,  see  "Damages,"  {  5. 

Evidence  of  similar  facts  in  action  for  injuries 
from  overflow  from  railroad  drain,  see  "Evi- 
dence," 6  4. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  §g  1-4. 

Qrants  of  public  land  in  aid  of,  see  "Public 
Lsnds,"  fl. 

Lev^of  taxes  in  aid  of  railroad,  see  "Taxation," 

Liability  for  injuries  from  obstruction  of  flow  of 
surface  waters,  sec  "Waters  and  Water  Cours- 
es," §  1. 

Matters  of  fact  or  conclusions  in  pleading  in 
action  for  injuries  to  abutting  owner  from 
construction  of  embankment,  see  "Pleading," 
S  !■ 

Measure  of  damages  for  Injuries  caused  by 
operation,  see  "Damnges,"  6  3. 

Municipal  taxes  in  aid  of,  see  "Municipal  Cor- 
porations." }  6. 

Opinion  evidence  fM  to  method  of  coupling  cars, 
see  "Evidence."  |  11. 

Opinion  evidence  in  action  for  injuries  from 
overflow  of  railroad  drain,  see  Evidence," 

§  n. 

R^ulations  of.  aa  denial  of  due  process  of  law, 

see  "Constitutional  IjAw,"  §  7. 
Regulations  of.  as  denial  of  equal  protntion  of 

laws,  see  "Constitutional  Law,"  8  6. 
Striking  out  parties  in  action  for  injuries  to 

rroperty  caused  by  construction,  see  "Parties," 
2. 

Taking  case  or  question  from  jury  in  action  for 
injury  to  animal  by  defect  in  crossing,  see 
"Trial."  §  5. 

Titles  of  stntiitps.  we  "Statutes,"  8  3. 

Trespass  by,  see  "Trespass,"  8  1- 

8  1.    Biglit  of  way  and  other  interests 
in  land. 

A  deed  to  a  railrond  company  held  not  subject 
to  cnncellation  on  the  ground  that  the  road  had 
not  been  constructed  as  understood  between  the 


parties.— Mobile,  J.  &  K.  C.  R.  Co.  t.  Samper 
(JlisB.)  51S. 

*  Where  land  was  conveyed  to  a  railroad 
company  for  railroad  purposes  only,  and  there* 
after  the  road  abandoned  some  of  the  land,  the 
grantor  was  entitled  to  recover  that  part  of 
the  land  abandoned.— Mobile,  J.  A  K.  C  B.  Col 
T.  BCamper  (Hiss.)  613. 


I  X.  OoutnetlMi,  malmiWBMBM, 
■^vlpnaemt. 

In  an  action  for  injuries  to  plaindlTs  crops 
by  stock  eaitering  through  defendant's  defective 
cattle  giurds,  a  plea  that  the  cattle  guards 
were  of  standard  make,  bat  failing  to  cbarire 
that  they  were  reasonably  sufficient,  held  fa- 
tally defeetiTe.— Seaboard  Air  Line  By.  Co.  t. 
Wright  (Ala.)  461. 

8  3.  Sales*  leases,  traiBo  eoBtraeta,  aad 
oonaolldation. 

On  a  second  appeal  by  a  railroad  company  in 
a  suit  to  enjoin  It  fnnn  changing  the  course 
of  a  line  with  which  it  was  allowed  to  coat 
solidate  on  the  strength  of  a  promise  to  operate 
it  as  a  part  of  the  main  line,  the  railroad  com- 
pany hcJd  not  entitled  to  contend  that  a  pro- 
vision of  its  charter  gave  it  a  right  to  diange 
the  course.— Mobile,  J.  &  K.  C.  R.  Co.  v.  State 
(Miss.)  259. 

A  railroad  company  held  bound  by  an  agree- 
ment to  broaden  and  standardise  a  narrow- 
gauge  road  with  which  it  was  allowed  to  ron- 
solldate.— Mobile,  J.  &  K.  G.  R.  Co.  t.  State 
(Miss.)  2S9. 

8  4.  OparattoB — Oompanios  and  peraoaa 
liable  for  Injuries. 

■*Where  a  railroad  company  granted  to  a 
lumber  company  the  privilege  of  running  a 
log^ng  train  on  its  roadway,  and  the  train  wps 
derailed  and  the  conductor  injured,  the  rail- 
road company  is  liable  in  damages. — Hamilton 
T.  Louisiana  A  N.  W.  R.  Co.  (La.)  900. 

8  6.  Iniarioa  to  Uoenaees  or  tres- 

passera  In  ceBoral. 

A  variance  between  the  declaration  and  proof 
held  to  require  affirmative  charge  for  defendant. 
— Alabama  Great  Southern  R.  Co.  v.  Burks 
(Ala.)  <m 

g  6.    —  Aeeidents  at  orosalnss. 

*Tbe  running  of  a  railroad  train  over  a  cross- 
ing at  illegal  speed  held  not  willful  or  wanton 
misconduct,  unless  the  operatives  of  the  train 
bad  knowledge  that  injury  would  probably  re- 
sult.—r^uisrille  &  N.  K.  Oo.  V.  Muscat  ftLott 
(Ala.)  302, 

*The  protruding  of  an  Iron  spike  above  tbe 
surface  of  a  railroad  crossing  on  which  horses 
would  be  liable  to  stumble  held  a  breach  of  the 
railroad's  duty  to  repair. — Louisville  &  N.  B. 
Co,  V.  Hubbard  (Ala.)  814. 

*A  railroad  company  held  bound  to  keep  the 
approaches  and  crossings  of  its  railroad  over 
a  public  highway  in  proper  repair. — Louisville 
&  N.  R.  Co.  V.  Hubbard  (Ala.)  814. 

*In  an  action  afrainst  a  railroad  company 
for  injuries  to  plaintiCTa  horse  at  a  railroad 
crossing,  instructions  on  plaintiff's  coatribatoiy 
negligence  held  properly  refused. — LouinvUle  ft 
N.  K.  Co.  T.  Hubbard  (Ala.)  814. 

In  an  action  against*  a  railroad  for  injuries 

to  plaintifTs  horse  at  a  crossing,  an  instruc- 
tion excusing  defendant  If  it  maintained  tbe 
crosHing  so  as  not  "unnecessarily"  to  impair 
the  usefulness  of  the  public  road  Add  prop- 
erly refuafd.— Louisville  &  N.  R.  Co.  r.  Hub- 
bard (Ala.)  814. 

*In  an  action  for  Injuries  to  plaintilTs  horse 
at  a  public  railroad  crossing,  evidence  that 
there  were  nhow  car*  on  defendant'*  aide  track 
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of  the  main  line  held  admissfble.— LoiiiBville 
&  N.  R.  Gol  v.  Habbatd  (Ala.)  814. 

*Id  hd  action  for  injories  to  plaintilTi  borae 
at  defendant's  railroad  crossing,  proof  that  the 
railroad  had  sisnpoeta  at  the  crcwslng  was  ad- 
missible to  establish  the  public  character  of 
the  crossing.— LouifTllle  &  N.  B-  Oo.  t.  Hub- 
bard (Ala.)  814. 

*In  an  action  (or  injnries  to  plalntiflTs  horse 
while  crossing  defendant's  railway  track  at  a 
crossing,  the  complaint  alleging  negligence  in 
the  movement  of  defendant's  engine,  and  that 
tlie  horse  struck  a  spike  negligenCl;  permitted 
to  protrude  above  the  crossing,  held  not  objec- 
tionable as  joining  two  causes  of  action. — Louis- 
ville A  N.  a  Co.  r.  Hubbard  (Ala.)  814. 

*A  complaint  for  injuries  to  plaintiFs  horse 
while  paniDS  over  a  railroad  crossing  held 
not  <4»jectioou>le  for  plaintifTB  failare  to  all^e 
freedom  from  oontribntor;  negligence. — Louis- 
ville &  N.  R.  Co.  T.  Hubbard  (Ala!)  814. 

*The  complaint  fOr  the  killing  of  intestate 
bf  a  car  held  to  charge  simple  nwigenoe  merely 
and  not  wantonness. — ^uttiern  Ky.  Co.  v.  Hay- 

wood  (Ala.)  949. 

In  an  action  for  injuries  to  plaintiff  by  his 
mules  becoming  frightened  by  defendant's  rail- 
road train  at  a  crossing,  certain  pleae  Sled  by 
defendant  held  subject  to  the  grounds  of  de- 
murrer alleged. — Nashville,  C.  &  St.  L.  Ry.  v. 
Reynolds  (Ala.)  1001. 

Id  an  action  for  injuries  to  plaintifl  by  his 
moles  becoming  frlchtened  at  a  railroad  train 
as  they  approached  a  crossing,  counts  of  the 
complaint  held  not  subject  to  the  STOunds  of  de- 
murrer alleged. — Nashville,  C.  ft  Bt  L.  By.  v. 
Reynolds  (Ala.)  1001. 

*Though  plaintiff  was  negligent  in  attempt- 
ing to  cross  dafendant's  tracK  at  a  sharp  curve, 
deteodant  railroad  company  will  be  held  liable 
where  the  engineer  saw  the  danger  in  time 
to  avoid  tbe  acddent — ^Ross  v.  SiUey,  L.  B.  A 
S.  By.  Co.  (La.)  OS. 

f  T.  ^—  Injuries  to  persona  on  or  noar 
tracks. 

*Where  a  party  on  a  dark  night,  where  there 
is  no  public  crossing,  steps  on  the  track,  within 
three  feet  of  an  approaching  train  and  is  in- 
jured, he  cannot  recover  for  the  injuries  re- 
ceived.— Seaboard  Air  Line  By.  Co.  v.  Barwtck 
(Fla.)  7a 

*In  an  action  for  the  death  of  plaintifTs 
husband  on  defendant's  tracks,  the  court  is  not 
warranted,  in  disposing  of  an  exception  of  no 
cause  of  action  Sfed  by  defendant,  to  deal  with 
plaintiff's  husband  as  a  trespasser  on  defend- 
ant's tracks,  when  she  alleges  that  he  was 
without  fault  and  his  killing  was  due  to  reckless 
neglignnce. — Davis  v.  Arkansas  Southern  R.  Co. 
(La.)  587. 

S  8.   —  Injuries  to  animnls  on  or  near 
tracks. 

*In  an  action  against  a  railroad  for  killing 
mules,  the  question  of  the  engineer's  negligeDce 
held  one  for  the  jury.— Hoge  v.  Southern  Ry. 
Co.  (Ala.)  425. 

*In  an  action  against  the  railroad  for  killing 

mule:?,  evidence  that  a  horse  was  killed  at  the 
same  time  was  inadmissible. — Hoge  v.  Southern 
Ry.  Co.  (Ala.)  425. 

In  an  action  against  a  railroad  for  the  killing 
of  mules,  evidence  aa  to  their  speed  in  their  life- 
time was  properly  excluded. — Hoge  v.  Southern 
Ry.  Go.  (Ala.)  425. 

*In  an  action  against  a  railroad  for  the  kill- 
ing of  animals,  certain  facts  held  to  tthow  negli- 

KDce  as  a  matter  of  law. — Western  Ry.  of  Ala- 
ma  v.  Mitchell  (Ala.)  427. 


*In  an  action  against  a  rnilrond  for  the  kill- 
ing of  animals,  facts  held  to  show  gross  negli- 
gence on  the  part  of  the  engineer. — Western  By. 
of  Alabama  v.  Mitchell  (Ala.)  427. 

*In  an  action  against  a  railroad  for  the  killing 
of  animals,  a  count  of  the  immplaint  held  not 
demurrable. — Western  By.  of  Alahama  t.  Mitch- 
ell (Ala.)  427. 

RAPE 

Admissions  as  evidence,  see  ''Criminal  Law," 

§12. 

Instructions  in  general,  see  "Criminal  Law,"  li 
^,  80. 

Relevancy  of  evid»ice,  see  "Criminal  Law,"  {  8. 

I  1.   Offenses  and  roaponribUlty  tkera- 

for. 

*In  a  prosecution  for  carnally  knowing  a 

girl  under  14,  certain  instruction  held  correct. — 
ims  V.  State  (Ala.)  413. 

i  S.   ProMontlon  and  pnniskmont. 

Under  Code  1886,  H  B447,  5448,  an  Indie^ 
ment  for  carnal  knowledge  of  a  girl  under  14 
held  uncertain  and  insufficient  to  support  a 
convicdui. — Sims  v.  State  (Ala.)  413. 

•In  a  prosecution  for  carnally  knowing  or 
abusing  a  female  under  10  years  of  age,  it  was 
not  error  to  permit  the  mother  of  the  child  to 
testify  she  seemed  excited  and  looked  as  U  she 
had  been  crying.— Sims  T.  State  (Ala.)  418. 

In  a  prosecution  for  rape,  a  question  to  prose- 
cutrix as  to  what  time  her  menses  came  on 
waa  properly  excluded. — Sanders  v.  State  (Ale.) 
466. 

*In  a  prosecution  for  rape,  evidence  that  the 

?>rosecutriz  had  told  her  foster  father  what  de- 
endant  had  done,  and  the  particulars,  was 
not  competent.— SfinderB  v.  State  (Ala.)  466. 

In  a  prosecution  for  rape,  an  instruction 
that,  if  the  private  parts  of  prosecutrix  were 
torn  and  bleeding,  this  was  a  corroborative 
fact,  while  anumentative,  was  not  erroneous. 
-Sanders  t.  State  (Ala.)  466. 

RATIFICATION. 

Of  asMSsmente  for  public  Improvoments,  see 
"Municipal  O>rporations,"  1  8. 

REAL  ACTIONS. 

See  '|B^ectment";  TorclUe  Bntcy  and  Detftln- 

Petitory  action  in  support  of  title  derived  from 

execution  sale,  see  "Bxecution,"  f  3. 

Presentation  in  lower  court  of  questions  for  re- 
view, see  "Appeal  and  Error,"  {  4. 

Stay  of  proopedines  pending  appeal,  see  "Ap- 
peal and  Error,"  |  8. 

*Fn>of8  of  an  outetanding  title  better  than 
plaintiff's  is  a  good  defense  to  a  petitory  ac- 
tion.— City  of  Shreveport  v.  Marks  (La.)  444. 

*Tbe  evicted  possessor  in  good  faith  Is  en- 
titled to  the  value  of  his  ufiefiil  improvements, 
under  Rev.  Civ.  Code,  art.  508.  unless  plaintiff 
elect  to  pay,  and  show  by  evidence  the  enhanced 
value  of  the  soil. — Foster  v.  Meyers  (La.)  551. 

•Plaintiff  holding  the  regular  patent  from  the 
United  States  shows  a  perfect  title,  which  can- 
not be  affected  by  an  alleged  mistake  in  the 
description  of  the  land  patented  to  defendant's 
authors. — Foster  v.  Meyers  (La.)  5S1. 

In  a  petitory  action  allegations  of  warrant- 
ors in  their  answer  are  not  binding  on  defend- 
ant.—Lisso  &  Bro.  T.  Oiddens  (La.)  102S. 
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REAL  ESTATE  AGENTS. 

Sm  "BrokeiB." 

REASONABLE  DOUBT. 

Initnictloiw  u  to,  BM  "Criminal  Law,"  |  27. 

REBUTTAU 

Evidence,  ne  "Trial."  %  8. 

RECEIPTS. 

Parol  or  ertriosic  evidence  of,  see  "Evidence," 
I  10. 

RECEIVERS. 

Of  corporations  In  ceneral,  see  "Oorporadons," 
8  7. 

Records  of  former  suit  as  evidence  on  trial  of 
opposition  to  receivers  accounts,  see  "Evi- 
dence," i  12. 

I  1.   Nature  and  crouds  of  rooolvor- 
•hip. 

*A  receiver  should  not  be  appointed  If  any 
other  remedy  would  afford. adequate  protection 
to  ttie  applicant. — Hayes  v.  Jasper  Land  Co. 

(Ala.)  9^. 

*That  the  officers  of  a  corporation  are  fraudu- 
leotly  misappropriating  the  assets  does  not  alone 
constitute  ground  for  the  appointment  of  a  re- 
ceiver, if  such  officers  are  solvent. — Hayes  v. 
Jasper  Land  Co.  (Ala.)  909. 

•The  purchase  by  the  president  of  a  corpora- 
tion of  stock  in  the  same  with  funds  thereof  in 
violation  of  his  truRt  as  jiresident  held  not  to 
authorize,  under  ordinary  circumstances,  on  the 
application  of  a  minority  stockholder,  the  ap- 
pointment of  a  receiver. — Hayes  v.  Janier  Land 
Co.  (Ala.)  909. 

•The  power  to  appoint  a  receiver  will  only 
be  exercised  In  extreme  cases  and  where  without 
'  it  plaintiff  will  sustain  irreparable  loss. — BUtyes 
V.  Jasper  Land  Co.  (Ala.)  000. 

•To  justify  the  appointment  of  a  receiver  in 
limine  it  must  appear  that  there  is  a  reasonable 
probability  that  complainant  will  succeed,  and 
that  danger  '  to  the  property,  the  subject  of 
the  suit,  is  imminent. — Hayes  v.  Jasper  Land 
Co.  (Ala.)  909. 

I  S.   Hamasement   ud    disposition  of 
property. 

*Where  a  creditor  of  a  corporation  holds  a 
vast  majority  of  claims  against  it,  his  request 
to  the  receiver,  on  its  insolvency,  for  a  sale 
of  its  assetd  in  bulk,  will  be  grantetl,  unless 
there  ia  some  concluMve  reason  to  the  contrary, 
— Wenar  v.  Leon  L.  Schwarts  (La.)  300. 

4  8.  AllowMoe  ud  pftymext  of  olaiaas. 

*A1I  claims  on  receiver's,  account,  when  op- 
posed, must  be  proved  with  legal  certaintr. — 
Keigler  t.  Interior  Decorating  Co.  (La.)  68. 

RECITALS. 

In  tax  deeds,  see  "Taxation,"  {  5. 

RECORDS. 

Estoppel  by  record,  see  "Estoppel,"  $  1. 

Of  deras,  as  affecting  title  by  adverse  possession, 

see  "Adverse  PoBsession,"  §  1. 
Presumptions  as  to  facts  not  shown  by  record 

on  appeal,  see  "Appeal  and  Error,"  §  14. 


Of  parUoutmr  faeU,  «c<t,  <M<niWM<«,  or  firo- 

eeedinga  not  fudMal. 
See  "Chattel  Mortgages,"  |  4:  ■aJeeds,"  {  2: 

"Frandalent  Conveyances."  I  1. 
Acting  of  deputy  for  absent  officer,  see  "Ofncera," 

Transcript  on  appeal  or  writ  of  error,  see 
"Criminal  Law.**  i  41. 

Of  jvdicial  proceedinffg. 
&ee  "Courts,"  §  1. 

Judgment  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  S  37. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  9. 

Verdict  In  crlmiuU  proaecntion,  see  '^OriminaJ 
Law,"  I  34. 

Record*  m  evidence,  and  evidence  nimUnif  to 

motten  of  record. 
See  "Chattel  Mortgages."  1  4. 

RECOUPMENT. 

On  cross-bill  in  equity,  see  *'E>]uity,"  |  3. 

RECUSATION. 

Of  juror,  see  "Jury,"  S  4. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  |  7. 

REDIRECT  EXAMINATION. 

Of  witness,  see  "Witnesses,"  |  S. 

REFERENCE. 

See  "Arbitration  and  Award," 

Appealability  of  order  dismissing  petition  tor. 
see  "App^  and  Error,"  |  2. 

To  master  or  oommisaioner  m  equltj,  aee  "Equi- 
ty," «  6. 

REFORMATION  OF  INSTRUMENTS. 

Se  "Cancellation  of  Instruments." 

I  1.   HlBbt  of  aetloB  mmA  dcfensea. 

*A  void  mortgage  executed  by  the  guardian 

of  an  incompetent  cannot  be  made  the  basis  of 
a  bill  for  the  correction  of  a  mistake  'therein. 
— Montgomery  v.  Ferryman  &  Co.  (Ala.)  838. 

A  fire  policy  held  properly  reformed. — ^Missis- 
sippi Fire  Abs'u  v.  Stein  (Miss.)  66. 

•A  grantor  held  entitled  to  reformation  of  a 
provision  in  a  deed  that  the  lessor  should  have 
the  exclusive  right  to  outers. — Barataria  Can- 
ning Co.  T.  Ott  (MissO 

I  2.    Proeeedlncs  ajtd  relief. 

•Statement  of  showing  necessary  for  reforma- 
tion of  an  instrument. — Folmar  v.  Lehman- 
Durr  Co.  (Ala.)  750. 

In  a  suit  to  reform  a  deed,  evidence  held  not 
to  establish  fraud,  oror,  or  mutual  mistake 
sufficient  to  authorise  a  lefimnation. — Jones  v. 
Jones  (MiSB.)  873. 

•One  seeking  to  reform  a  deed  must  establish, 

pracrically  to  the  exclusion  of  every  other  rea- 
sonable hypothesis,  that  mutual  mistake,  fraud, 
or  error  occurred  in  the  making  of  the  deed. — 
Jones  V.  Jones  (Mlsa.)  S7S. 

REFRESHING  MEMORY. 

See  "Witnesses,"  ft  & 
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REGISTRATION. 
REHEARING. 

8m  "New  Trial." 

REIOINDER. 

In  pleading,  lee  "Pleading,"  |  T. 

RELEASE. 

See  "Accord  and  Satls&iotloii" ;  "Payment" 

i  1.   Requisites  and  Tmlldity. 

A  release  of  a  simple  contract  debt  may  be 
by  parol. — Hand  Lumber  Co.  v.  Hall  (Ala.)  78. 

i  2.   OonetrvetlOB  and  operation. 

*A  receipt  for  damages  sustained  by  the  ood- 
structioD  of  a  sewer  held  a  discharge  of  all 
claims  plaintiff  had  at  the  time  against  de- 
fendants except  damaices  caused  by  stock  to 
crops  which  were  brought  abotit  by  defendnnts' 
nefiligeoce. — Murphy  v.  Black  &  Laird  (Ala.) 
877. 

3  3.    Pleadinc*  OTidence,  txial,  and  >e- 
▼lew. 

Where  a  receipt  was  unambiguouB,  it  was  the 
■duty  of  the  trial  court  to  interpret  it  and  de- 
•clare  its  effect  to  the  jury. — ^Mnrphy  t.  Black 
&  Laird  (Ala.)  877. 

RELEVANCY. 

Of  evidence  in  civil  actions,  aee  "Evidence," 
14. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  8. 

RELIGIOUS  SOCIETIES. 

Harmless  error  in  actions  by  or  againat,  see 

"Appral  and  Error,"  fi  19. 
Judicial  notice  as  to  uvision  of,  see  "Evidence," 

II. 

Under  a  trust  deed  for  the  benefit  of  the 
Methodist  Church  in  America,  trustees  appoint- 
ed under  Code  1896,  S  4103.  by  the  rpgister  in 
chancery  as  trustees  of  the  Methodist  Kpisi-opal 
Church  South  held  to  become  legal  succeMsont  to 
the  original  trustees  and  vested  witli  the  title  of 
their  predecessoTB^ — Malone  v.  La  Croix  (Ala.) 
724. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  24. 

REMEDY  AT  LAW. 


Effect  on  jurisdiction  of  equity,  see 


^    ,  Equity,-* 
Injunction,"  {  1;  "Ouieting  Title,"  f  1. 


REMITTITUR. 

■Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  1  24. 

REMOVAL. 

Of  executor  or  administrator,  aee  "Execntors 

and  Administrators,"  |  1. 
■Of  ^liceman,  see  "Municipal  Corporations," 


REMOVAL  OF  CAUSES. 

From  Jostice^i  court  to  oonrt  of  record,  aee 
"Justices  of  the  Peace,"  {  S. 

REMOVAL  OF  CLOUD. 

See  "QuieUng  Title." 

RENT. 

See  "Landlord  and  Tenant,**  1 4, 

REPAIRS. 

Of  demised  piemiaea.  see  "Landlord  and  Ten- 
ant," I  3. 

REPEAL 

Of  statute,  aee  "Statntee,"  H  S>  6. 

REPLEVIN. 

See  "Detinne." 

Replevy  bond  in  attachment,  aee  "Attachmmt," 

REPLICATION. 

See  "Pleading,*'  U  3,  4. 

REPORTS. 

Of  master  or  conuniBsiimer  Id  chancery,  see 
"Equity,**  S  e. 

REQUESTS. 

For  instructions  In  civil  actiona,  see  "Trial," 
i  10. 

For  instructions  in  criminal  prosecutions,  aee 
"Criminal  Law,"  S  82. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract,  see  "Contracts,'*  |  -8. 

Of  contract  for  sale  of  goods,  see  "Sales,"  SI 
3,  4. 

Of  Insurance  policy,  see  "Insarance,"  i  4. 

RES  GEST>€. 

In  civil  actions,  see  "Evidence,"  |  4. 

In^  ^minal  prosecutions,  see  "Criminal  Law," 

RES  JUDICATA. 

See  "Jndgment,"  H  4,  0. 

RESTRAINT  OF  TRADE. 

See  "C(»itracts,"  1 1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  S  2. 

RESULTING  TRUSTS. 

See  "Trusts,"  H  1,  4. 

RETAINER. 

Of  attorney,  see  "Attomay  and  Glloit,"  |  1 
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RETROSPECTIVE  UWS. 

See  "StatntM,"  S  & 

REVENUE. 

See  "Taxation.** 

REVERSAL 

Of  jadgment  on  appeal  In  erimfnal  prosecution, 
see  ^iminal  Law,"  |  46. 

REVIEW. 

Sre  "Appeal  and  Error" :  "Certiorari";  "Crim- 
\ml  Law,"  81  88-46;  ''JoBtlcea  of  the  Peace," 
}  4. 

REVOCATION. 

Of  authority  of  Iwoker,  see  "Brokere,**  {  1. 
Of  tnterspousal  donations,  see  "Husband  and 
Wife,"  I  5. 

RIGHT  OF  WAY. 

Of  rallroada,  see  "Railroads,"  {  1. 

RISKS. 

Assumed  by  emptoy4,'  see  "Master  and  Serr- 
ant,"  H  r,  Ih 


See  <«HIfbwa^'< 


ROADS. 


ROBBERY. 


Limitation  of  liabiliw  of  carrier  for  loss  by, 
see  *X)aiTlers,"  ID/ 

RULES. 

For  \roA  by  employes,  see  "Abater  and  Serv- 
ant," i  4. 

RULES  OF  COURT. 

See  "Courts,"  §  2. 

Chancery  rules,  see  "Equity,"  H  8,  6. 

Extension  of  time  for  signing  or  settlement  of 

bill  of  exceptions,  see  "Exceptions,  Bill  of," 

S  2. 

Incorporation  of  evidence  in  bill  of  exertions, 
see  "Exceptions,  Bill  of,"  §  1. 

SALES. 

Harmless  error  in  action  for  breach  of  contract, 
see  "Appeal  and  Error,"  |  20. 

Harmless  error  in  action  for  price,  see  '  Ap- 
peal and  Error,"  §  17. 

In  fraud  of  creditors,  see  "Frandulent  Con- 
veyances," 9  2. 

Laws  prohibition  sale  of  diseased  horses  as 
interference  with  personal  civil  ri^ts,  see 
"Constitutional  Law,"  §  3. 

Mortgage  of  realty  as  security  for  purchase 
price,  see  "Mortgages^"  §  1. 

Parol  or  extrinsic  evidence,  see  "Evidence." 
S  10. 

Pleading  set-offl  in  action  for  breach  of  con- 
tract, see  **Pleadtne,"  S  2. 

Regulations  as  to  sale  of  goods  as  interference 
with  interstate  commerce,  see  "Commerce,  ' 
«  1. 

Rescission  of  sale  as  fraud  on  creditors,  see 
"i!''randulait  Conveyances,"  S  1. 


,  Time  for  performance  of  contract  by  aeUer, 
>    see  "Contracts,"  %  2. 

Bale*  bif  or  to  partttmlar  elotset  of  penon*. 
See  ■'RecelTeri,*'  |  2. 

Ftweign  oorpotations,  see  "Gorporatloaa,"  |  & 

Soles  of  parUcvXar  tpedea  of,  or  ett^tea  or  m- 

tere*t$  in,  property. 
See  "Intoxicating  Liquora." 
Corporate  assets,  see  "Corporations,"  |  7. 
County  oourthoaae,  see  "Coanties,"  |  2. 
Mortgaged  chattels,  see  "(^ttei  Hortmes," 

i  s. 

Property  held  adversely,  see  "Cuamperty  and 

Kfaintenance.** 
Property  of  insane  persons,  see  "Insane  Per- 

sons,"  S  2. 
Realty,  see  "Vendor  and  Purchaser." 

Balea  on  }wii<Hnl  or  other  proceedingo. 
See  "Judicial  Sales" ;  "Partition."  |  2. 
By  sheriff  on  ezecntion,  see  "Sfaeriffb  and  Gon- 

stables,"  I  1. 
Foreclosure,  see  "Mortgages,"  i  6. 
On  execution,  see  "Execution,"  |  3. 
On  fordosure  of  mortgage,  see  "Mortgaces," 

8  5. 

Tax  sales,  see  "Taxation,"  U  2,  4. 

^  1.  Reqnlsltea   avd  Talldity   of  con- 
traot. 

Circunmtances  Aeld  sndi  that  a  sale  of  wood 
passed  title  to  the  purchaser.— Smiley  t.  Hooper 
(Ala.)  G80. 

*A  manufacturer  employing  a  traveling  sales- 
man with  authority  to  take  orders  subject  to 
approval  held  to  have  sufficiently  indicated  its 
Donacceptance  of  an  order. — Gould  v.  Cates 
Chair  Co.  (Ala.)  676. 

*The  act  of  a  manufacturer  employing  a  sales- 
man with  authority  to  take  orders  subject  to 
approval  held  not  to  constitute  an  acceptance 
of  an  order  made  by  the  salesman. — Gould  v. 
Cates  Chair  Co.  (Ala.)  675. 

*An  order  indicating  a  sale  of  goods  by  a 
traveUng  salesman  kdd  not  to  conatitate  a  con- 
tract in  the  absence  of  an  acceptance  by  em- 
ployer.—Gould  T.  Cates  Chair  Co.  (Ala.)  675. 

Where  a  firm  contracted  with  a  corporatJon 
to  furnish  a  dredgelKMit  and  do  certain  dredging 
work,  and  the  dredge  was  pledged  to  secure 
the  execution  of  the  work,  neither  the  fact 
that  the  company  kept  agents  on  the  dredn 
to  look  after  its  intereets,  nor  that  it  paid 
claims  against  the  dredge  to  prevent  its  being 
stopped  from  work  by  l^al  process,  renders  the 
company  liable  to  merchants  for  goods  sold 
to  the  firm  while  working  the  dredge. — Etoniah 
Canal  ft  Drainage  Co.  v.  Husband  (Fba.)  ^S. 

Certain  correspondence  held  to  show  an  abso- 
lute sale  by  plaintiff  to  defendant  of  all  the 
property  descnbed  on  certain  paees  of  a  stock 
book  referred  to  in  the  corresponaence. — ^W.  W. 
Bierce  v.  Davies  (La.)  314. 

Under  a  contract  for  the  sale  of  timber  on 
land  owned  by  a  husband  and  wife,  proceeds  of 
such  sale  accruing  after  the  death  of  the  wife 
descended  to  the  husluind  and  a  minor  daughter. 
—Mcintosh  Bros.  v.  Rutland  (Miss.)  372. 

fi  2.    Oonstmtotlon  ot  eontnwt. 

^Contract  of  sale  of  millinery  goods  keld  an 
executed, "  and  not  an  executory,  contract — 
Thomas  r.  Thomas  (Ala.)  141. 

'Contract  of  sate  of  coat  at  a  certain  sum  per 
bushel  held  to  fix  the  place  of  measuronent  atthe 
place  of  delivery. — Shelby  Iron  Co.  v.  Dupree 
?Ala.)  182. 

*Wfaere  goods  sold  afe  deliverable  in  install- 
ments and  the  price  Is  payable  In  installments. 
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default  by  either  jwrty  with  rt-ferynce  to  any 
one  inatallment  will  not  ordinarily  entitle  the 
other  to  abrogate  the  c<mtract. — Rock  laland 
Saah  &  Door  Works  v.  Moon  ft  Boudley 
Hardware  Co.  (Ala.)  806. 

*An  order  for  one  car  load  of  aaah,  with  the 
privilege  of  three,  htM  severnhle  so  that  de- 
fendant could  not  escape  liability  for  failure 
to  furnlah  Bpecificationa  for  the  first  car  with- 
in the  time  liutited. — Rock  lalaud  Sa»h  &  Door 
Works  T.  Moore  &  Handlej  Hardware  0>. 
(Ala.)  800. 

ff  3.   ModlfleatlMi  or  nidMloa  mt  aom- 

WLere  a  seller  sold  goods  at  rariona  times, 
a  fraud  Justifying  a  rescission  of  the  sale  of 
soods  bought  at  one  time  was  not  sufficient 
to  anthorln  a  recovery  of  goods  bought  at  an- 
other time,  free  from  fraudulent  concealment 
or  representation. — Pelham  v.  Chattahoochee 
Grocery  Oo.  (Ala.)  12. 

.  *To  authorize  a  rescission  of  a  sale  of  goods 
and  a  recovery  thereof  on  the  ground  of  fraud 
the  seller  held  regaired  to  prove  certain  facta. — 
Pelham  T.  Ohattahooehee  Grocery  Oo.  (Ala.) 
12. 

*A  seller  requesting  a  payment  from  the 
buyer  does  not  thereby  waive  his  right  to  re- 
Btnnd  the  sale  and  recover  the  goods  in  the  hands 
of  a  third  person  on  the  ground  of  fraud  of  the 
buyer. — Pelham  r.  Chattahoochee  Grocery  Co. 
(Ala.)  12. 

*A  seller  seeking  to  rescind  a  sale  held  to  have 
the  burden  of  proving  the  facta  necessaj^  to  a 
recovery. — Pelham  t.  Chattahoochee  Grocery 
Co.  (Ala.)  12. 

Instruction,  given  for  the  plaintiff,  pretermit- 
ting inquiry  into  whether  the  alleged  fraud  of 
the  buyer  Induced  the  seller  to  Bell,  neld  Improp- 
er and  erroneous. — Pelham  v.  Chattahoochee 
Grocery  Co.  (Ala.)  12. 

An  instruction  In  an  action  to  reacind  a  aale 
held  not  erroneous,  though  failing  to  define  the 
elementa  conatltaUng  a  fraudulent  sale.— Pelham 
V.  Chattahoochee  Clrocery  Co.  (Ala.)  12. 

*In  an  action  to  rescind  a  sale,  an  instruc- 
tion held  erroneous  because  omitting  one  of  the 
essentials  on  whidi  a  right  to  rescind  is  pred- 
icated.—Pelham  T.  Chattahoochee  Grocery  Co. 

(.Via.)  12. 

•Miarepreaeotations  held  not  material  so  as 
to  authorize  rescission  by  the  pnrdiaser  of  a 
contract  of  sale. — Brennard  Mfg.  Cob  v.  Ci- 
tronelle  Mercantile  Go.  (Ala.)  071. 

The  failure  of  a  purchaser  of  timber  to  pay 
the  tklance  of  the  purchase  money  therefor  at 
the  time  atipulated  in  the  contract  does  not  of 
Itself  fomini  sufficient  ground  for  a  cancella- 
tion of  tbB  contract—Godwin  t.  Phlfer  (Fla.) 
DOT. 

i  4.   Operation  mad  efleet. 

Where  a  buyer  committed  no  fraud  in  his  pur- 
chase, the  fact  that  a  purchase  by  a  third  per- 
son from  him  was  made  with  intent  to  defraud 
the  creditors  of  the  buyer  did  not  antboHze  the 
seller  to  recover  the  goods  on  rescinding  the 
sale. — ^Pelham  v.  Chattahoochee  Grocery  Co. 
(Ala.)  12. 

*Where  one  held  goods  under  a  secret  trust 
for  a  buyer  guilty  of  conduct  justifying  the 
seller  in  rescinding  the  sale,  the  seller  Acid  en- 
titled to  rescind  the  sale  as  against  him. — Pel- 
ham r.  Chattahoochee  Grooery  Ca  (Ala.)  12. 

*One  claiming  under  a  buyer  gniltj*  of  con- 
duct  jastl^ing  the  seller  in  rescinding  the  sale 
and  recovering  the  goods  must  show  that  he 
ia  in  fact  a  purchaser  from  the  buyer,  and  that 
he  paid  value  for  the  goods  or  took  them  in 


gayment  of  a  debt. — ^Pelham  v.  Chattahoochee 
frocery  Co.  (Ala.)  12. 

•Where  one  bought  goods  for  value  without 
notice  of  the  fraudulent  conduct  of  his  seller 
In  buying  the  goods  from  a  ttilrd  person,  the 
fact  that  the  price  paid  was  less  than  the  val- 
ue of  the  propertv  held  immaterial. — Pelham  t. 
Chattahoochee  Grocery  Co.  (Ala.)  12. 

*A  seller  aecking  to  recover  goods  in  the 
hands  of  one  claiming  aa  purchaser  from  a 
fraudulent  buyer  held  required  to  prove  notice 
of  the  fraud  at  the  time  of  the  purchase  at 
before  the  purchase  money  waa  paid. — Pelham  v. 
Chattahoochee  Grocery  Co.  (Ala.)  12. 

•Purchaser  held  to  acquire  no  better  title  than 
seller  had,  though  he  purchased  without  notice 
of  the  true  owner's  title  and  for  a  valuable 
consideration. — W.  J.  Bennett  &  Co.  v.  Brodkt 
(Ala.)  149. 

*A  purchaser  of  property  sold  to  a  company 
in  consideration  of  it  organizing  a  stock  cor- 
poratitm.  who  has  knowledge  of  the  equities  of 
the  seller,  is  liable  to  the  seller.— A.  J.  Oranor 
Co.  V.  Miller  (Ala.)  678. 

S  5.  Warrmntiea. 

*A  contract  of  sale  containing  an  express  war- 
lanty  excludes  the  idea  of  any  other  warranty. 
—Thomas  t.  Thomas  (Ala.)  141. 

•Where  a  mechanical  apparatus  la  guarantied 
on  a  certain  condition,  the  condition  must  be 
complied  with  in  order  to  enforce  the  gaaraaty. 
— Payne  A  Jonbert  v.  Bowie  Lumber  Go.  (La.) 
431. 

S  6.    Remedies  of  seller. 

Fraud,  justifying  rescission  of  sale  of  goods 
at  one  time,  held  not  to  authorize  recovery  of 
(roods  bought  at  another  time  without  fraud. — 
Pelham  v.  Chattahoochee  Grocery  Co.  (Ala.)  12. 

Seller,  requesting  payment  for  goods,  held 
not  to  waive  right  to  rescind  and  recover  good? 
from  third  person  on  ground  of  fraud  of  buyer. 
—Pelham  v.  Chattahoochee  Grocery  Co.  (Ala.i 
12. 

Seller,  seeking  to  recover  goods,  held  to  have 
burden  of  proving  facts  necessary  to  recovery. 
—Pelham  t.  Ghattahoocdkee  Grocery  Co.  (Ala.) 

12. 

Instruction  in  action  to  recover  goods  sold 
held  not  erroneous,  though  failing  to  deSne 
elements  constituting  fraudulent  sale. — Pelham 
V.  Chattahoochee  Grocery  Ck>.  (Ala.)  12. 

Instruction  in  action  to  recover  goods  sold, 
pretermitting  inquiry  into  whether  alleged  fraud 
of  buyer  induced  Rale,  held  improper. — Pelham 
V.  Chattahoochee  Grocery  Co.  (Ala.)  12. 

In  action  to  recover  goods  sold,  instruction 
held  errweous  because  omitting  one  of  the  es- 
sendals  on  which  the  right  of  recovery  is  pred- 
icated.—Pelham  V.  Chattahoochee  Grocery  Co. 
(Ala.)  12. 

In  action  for  price  of  patterns,  where  de- 
fendant pleaded  set-off  for  patterns  returned, 
written  agreement  as  to  time  for  return  of 

Kttems  held  admiaslble  in  evidence. — ^Butterlck 
lb.  Co.  v.  Cranford  Mercantile  Oo.  (Ala.)  80. 

Whei-e  the  only  pleas  were  the  general  Issue 
and  a  plea  of  set-off,  evidence  of  breach  of  war- 
ranty or  of  fraud  held  inadmissible. — Thomas  v. 
Thomas  (Ala.)  141. 

In  an  action  for  breach  of  a  contract  to  pur- 
chase a  quantity  of  wood,  evidence  as  to  the 
aum  received  by  tiie  seller  for  wood  whi^  the 
buyer  refused  to  take  onder  the  contract  was 
admissible.— Eagle  Iron  Co.  Bangh  (A1a.i 
663. 

Objections  in  an  action  for  the  price  that  me- 
chanical plant  had  not  been  completed  accord- 
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ing  to  contract  Arid  not  Bnfltatned.^ — "Paynx  & 
Joabert  t.  Bowie  Lumber  Co.  (Ia.)  431. 

I  7.  Renediei  of  bnyar. 

*Tlie  meaaure  of  damages,  in  an  action  b;  the 
pnrcfaaser  of  potatoes,  against  the  seller,  for 
breach  of  contract,  statedrW.  D.  Belote  ft  Bon 

T.  wuooz  (Ala.)  em 

I  8.   Oonditlomal  >mlm. 

"Note,  glveD  for  part  of  the  price  of  a  mare, 
declaring  that  the  title  remained  in  the  selleta 
ontil  the  note  was  paid,  held  a  contract  of  con- 
ditional sale.^Biley  t.  Dillon  ft  Pennell  (Ala.) 
768. 

*Where  a  mare  was  sold  under  a  conditional 
contract  reserving  the  title  in  the  seller,  the  lat- 
ter on  the  buyer's  default  was  entitled  to  recover 
the  mare  from  a  purchaser  of  the  buyer  with- 
out offering  to  place  either  In  statu  qno. — 
RUey  V.  DiUon  &  Pennell  (Ala.)  708. 

SATISFACTION. 

See  "Accord  and  Batiahction" ;  '*Vmymtuir; 

"Release." 
Of  Judgment,  see  "Judgment,"  |  6. 

SCHOOL  LANDS. 

See  "Public  Lands,**  1 1. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Quo  warranto  to  test  title  to  office  of  school 
tmstee,  see  "Quo  Warranto,"  1 1. 

SECONDARY  EVIDENCE. 

In  dvU  actions,  eee  "Evidence,"  |  6. 

SEDUCTION. 

I  1.   OrlBtlmal  vesponaibillty. 

*In  a  prosecution  for  seduction,  evidence  as 
to  whether  prosecutrix  had  ever  consented  to 
have  intercourse  with  a  third  person  held  Irrel- 
evant.—Knight  V.  State  (Ala.)  850. 

'Prosecutrix's  reputation  for  chastity  hav- 
ing been  Impeached,  evidence  as  to  her  general 
character  for  virtue  and  cfaaatitr  held  admia- 
Bible.— Knight  v.  Sute  (Ala.)  SGO. 

In  a  prosecution  for  seduction,  evidence  held 
to  require  submission  of  the  question  whether 
the  intercourse  was  the  result  of  force  or  se- 
duction to  the  jury. — Knight  v.  State  (Ala.) 

SELF-DEFENSE. 

Inatructions  aa  to  law  ot,  see  "CMmlnal  I^w," 
8  32. 

Justification  of  assault  with  Intent  to  hill,  see 

"Homicide."  U  2,  13. 
Justification  of  homicide,  see  "Homicide,"  H  8> 

9,  13. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  37;  "Homicide,"  S  17. 
In  prosecution  for  mynsupport,  see  "Huaband 

and  Wife,"  §  7. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
18. 

SEPARATION. 

S«e  "Husband  and  Wife,"  }  6. 


SEQUESTRATION. 

Liability  for  cost  of  execution  of  writ,  aee 
"Costa,"  I  8 

SET-OFF  AND  COUNTERCLAIM. 

Pleading  matter  of  set-off  or  counterclaim,  see 

"Pleading,"  f  2.  . 
Recoupment  on  cross-bill  in  equity,  see  "Elq- 

uity,*^  13.  ^ 

In  particiUar  actiona  or  proceedin^f. 
See  "Ejectment,"  S  4. 

Against  surety,  see  "Principal  and  Surety," 

For  price  of  goods,  see  "Sales,"  §  0. 

On  bill  or  note,  see  "Bills  and  Notes,"  |  4. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment": 
"Release." 

By  executor  or  administrator,  see  "Eixeentots 

and  Administratora,"  {  5. 
By_  guardian  of  Infant,  see  "Ouardlan  and 

Ward."  fi  2. 
By  partners,  aee  "Partnership,"  |  4. 
Marriage  settiements,  see  "Blusband  and  Wife, ' 

I  2. 

Of  bill  of  exceptions,  see  "Criminal  Law,"  1  41; 
"Exceptions,  Bill  of,"  |  2. 

SEVERABLE  CONTRACTS. 

See  "Bales,"  |  2. 

SHERIFFS  AND  CONSTABLES. 

Hearsay  as  evidence  In  action  against  "sheriff 
for  wrongful  sale  under  execution,  see  "Evi- 
dence," I  8. 

Homicide  in  making  arrest,  see  "Homicide,"  K 
3,  9. 

Liability  for  false  imprisonment,  see  "False  Im- 
prisonment," 1 1. 

Liability  of  justice  for  wron^ul  acts  of  con- 
stable, see  "Justices  of  the  Peace,"  S  2. 

Materiality  of  evidence  in  action  for  refnaal  of 

.  constable  to  seize  property,  see  "Evidmoe,'* 
I  4. 

Sufficiency  of  instructions  In  action  for  wrong- 
ful execution  sale  by  sheriff,  see  "Bxecutioii.  * 

s  a 

9  1.  Powers,  duties,  and  UabSUties. 

Plaintiff,  having  alleged  that  defendant,  a  con- 
stable, "did  refuse  and  wholly  fail"  to  execute 
certain  writs,  held  bound  to  prove  both  the 
constable's  failure  and  refusal. — Refeder  v.  Hoff- 
man (Ala.)  177. 

Sale  of  property  under  execution  after  filing 
and  before  trial  of  claim  of  exemptiona  held 
conversion  by  the  officer  and  others  who  aided 
him.— Staliings  v.  Gilbreatb  (AlaJ  423. 

*  Where  a  constable  made  a  wrongful  levy 
on  plaintiff's  cotton  and  delivered  the  sanie  to 
ptaintifTs  landlord,  who  sold  it,  that  plaintiff 
was  indebted  to  his  landlord  to  an  amount  ex- 
ceeding the  value  of  the  cotton  held  no  de- 
fense to  the  constable's  liability  for  wrmfffnl 
levy.— Smith  v.  Hilton  (Ala.)  747. 

*An  attachment  levied  Ijy  a  sheriff  on  prop- 
erty situated  outside  his  county  is  rtM. — Jones 
V.  Baxter  (Ala.)  781. 

A  sheriff  held  not  liable  as  a  trespasser  ab- 
inito  to  the  mortgagee  of  chattels  attached  by 
him. — Ryan  v.  Young  (Ala.)  954. 

Evidence  held  to  show  that  a  sheriff  made 
proper  return  of  a  writ  of  attat^mmb — Bjbml 
V.  Young  (Ala.)  954. 


*  Point  Muototed.  See  ayllabna. 
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SHIPPING. 

I  1.   IilaUlltlM  of  tmmIs  KBd  ttwmora 

in  K^o'^l* 

Id  an  action  for  ininriea  to  a  draw  tender  by 
coUisioD  of  defendanrs  boat  with  the  draw,  evi- 
dence held  to  show  that  there  was  a  sufficient 
space  at  the  draw  throo^  which  it  would  have 
been  poBsible  for  the  colliding  boat  to  have  pass- 
ed.— Stoker  t.  Hodge  Fence  &  Lamber  Co.  (La.) 
211. 

In  an  action  for  coUisioo  of  defendant's  boat 
with  a  draw,  evidence  kel<t  to  show  no  delay  in 
opening  the  draw,  but  that  the  boat  could  have 
passed  it,  if  the  usual  channel  bad  been  followed. 
— Stoker  v.  Hodge  Fence  &  Lumber  Co.  (La.) 
211. 

In  an  action  for  collision  of  defendant's  boat 
witb  a  draw,  whereby  the  plaintiff  was  injured, 
evidence  held  not  to  show  that  the  bridgekeepers 
were  closins,  instead  of  openins;,  the  draw  at  the 
moment  of  the  accident — Stoker  t.  Hodge 
Fence  &  Lumber  Co.  (La.)  211. 

In  an  action  for  personal  injuries  received  by 
collision  between  defendant's  boat  and  a  draw, 
evidence  held  to  show  that  the  draw  was  half 
open  and  there  was  space  for  the  boat  to  pass. — 
Stoker  v.  Hodge  Fence  &  Lumber  Co.  (La.)  211. 

In  an  action  for  injuries  by  collision  of  defend- 
ant's boat  with  a  draw,  evidience  as  to  the  safest 
method  of  towing  boats  tbroueh  a  draw  was  ad- 
missible.— Stoker  V.  Hodg«  Fence  &  Lamber 
Co.  (La.)  211. 

In  an  action  for  injuries  to  a  draw  tender  by 
collision  of  defendant's  boat  with  the  draw, 
evidence  of  the  custom  In  towing  schooners  and 
barges  through  bridges  was  admissible^ — Stoker 
V.  Hodge  Fence  &  Lamber  Co.  (La.)  211. 

SIGNATURES. 

Judicial  notice'  of  signatnres  of  officers,  see 

"Evidence."  i  1. 
To  certificates  to  practice  medldne,  see  "Phyri- 

cians  and  Surgeons." 
To  sobstitntion  of  tmsteea  nnder  deed  of  trust, 

see  "Ifor^ages,"  S  S. 

SILENCE. 

Estoppel  hr;  lee  "Bstoppel,"  |  2: 

SLANDER. 

8w  '*IJbel  and  Slander.*' 

SLEEPING  CARS. 

See  "Carriera,"  {  9. 

SPECIAL  LAWS. 

See  "Statntea,"  |  2. 

SPECIFIC  PERFORMANCE. 

Of  contract  to  derise  or  bequeath,  aee  "WHIb," 

g  1.    Contracts  enforoeable. 

A  promise  of  sale  amounts  to  a  sale,  and 
specific  performance  of  it  will  be  enforced. — 
Girault  V.  Feucht  (La.)  572. 

*In  the  absence  of  fraud  or  deception,  it  Is  in- 
cnmbent  on  a  lessor,  on  signing  a  contract  of 
to  read  it  carefully  or  have  it  read,  and  to  stop 
and  listen,  and  take  no  chance^;  touching  the  con- 
tents of  the  act.— Murphy  v.  Ilussey  (La.)  692. 

I  X.   ProeeedlnBS  aad  relief. 

♦Where,  in  a  suit  for  specific  performance, 
defendant  claimed  a  balance  of  the  price  un- 


paid, the  case  should  be  referred  to  the  register 
to  ascertain  any  balance. — ^Falkner  r.  Hudaon 
(Ala.)  844. 

•To  a  bill  for  specific  performance  of  a 
contract,  framed  on  the  theory  that  a  written 
instrument  is  a  bill  of  sale,  a  plea  that  such 
instrument  is  a  mortgage  is  good. — Smith  v. 
Hope  (Fla.)  69.  . 

Conversation  of  witnesses  between  themseives 
at  the  moment  of  the  signing  of  the  contract  is 
not  admissible  where  no  fraud  has  been  alleged. 
— Murphy  v.  BuBsey  (La.)  692. 

In  an  action  by  a  leasee  to  enforce  an  option 
in  the  lease  for  the  sale  of  the  property,  evidence- 
held  insufficient  to  sustain  the  defense  that  the 
lessor  signed  the  contract  not  knowing  that  it 
contained  the  option. — Murpliy  v.  Husaey  (Xa.> 
692. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Uquon." 

STALE  DEMAND. 

See  "Bgnlty."  I  2. 

STATEMENT. 

By  witoess  inconsistent  with  testimony,  see- 

"Witnesses,"  S  4. 
Of  claim  for  mechanic's  lien,  see  "Mechanlca*' 

Liens,"  f  2. 

STATES, 

Assessment  of  property  of  state,  see  "Taxa- 

Uon,"  S  2. 

Checks  executed  by  persons  in  official  capacity. 

see  "Bills  and  Notes,"  8  1. 
Courts,  see  "Courts." 

Estoppel  by  acts  or  omissions  of  stote  officers, 

see  "Estoppel,"  1  2. 
Judicial  notice  of  state  officers,  see  "Evidence,' ' 

8  1. 

Parol  or  extrinsic  evidence  of  legislative  Jour- 
nals, see  "Evidence,"  8  10. 

Public  lands,  see  "Public  Lands,"  8  2. 

Right  of  review  by  state  as  affecting  inh^ltancp 
taxes  of  judgment  sending  beira  into  possMi' 
sion,  see  "Appeal  and  Error,"  8  8* 

Sales  by  state  for  taxes^  see  '^xation,"  |  8. 

STATUTES. 

Olass  legislation,  sea  "Constitutional  Law," 
I 

Computation  of  time  allowed  Governor  to  re- 
turn bill  to  LeKislature,  see  "Time." 

Determination  of  constitutionality  of  repealed 
statute,  see  "Action,'*  f  1. 

Judicial  notice  of  public  laws,  see  "Evidence" 
81. 

Judicial  notice  of  repeal,  see  "Evidence,"  §  1. 
Iaws  depriving  persons  of  due  process  of  law, 

see  "Constitutional  Law,"  8  7. 
Laws  impairing  obligation  of  contracts,  sfle 

"Constitutional  Ijaw,"  |  4. 
Mandamus  based  on  repealed  statute,  see  "Ifon- 

dflmus."  8  1. 
Parol  or  extrinsic  evidence  of  enactment,  see 

"Evidence,"  I  10. 

Provitiotu  relating  to  particular  tubjecta. 
See  "Adoption";  "Adverse  Possession,"  5  1: 
"Agriculture";  "Animals";  "Appeal  and  Er- 
ror," §§  2,  3.  6,  8,  11,  13,  16:  "Arbitration 
and  Award,"  8  1;  "Assignments  for  Bene- 
fit of  Creditors,"  8  1;  "Attorney  and  Client," 
§  2;  "Bankruptcy,"  8  1;  "Bastards,"  $  1; 
"Burglary,"  88  1,  2;  "Carriers,"  §8  2,  7. 
9:  "Chattel  Mortgages,"  8  4;  "Commerce." 
8  1;  "Counties,"  {  1;  "Courta,"  |  3;  "Cred- 
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itora'  Suit";  "DeposiHoOB";  "Eminent  Do- 
main," M  1,  4;  "Equity,"  §  7;  "Bxceptiona, 
Bill  of,"  S  2;  "Execution,"  |  1;  "Eiecatora 
and  AdminiBtratorSt"  S9  2,  4;  "Forcible  En- 
try and  Detainer,"  1 1;  "Gaming,"  {  1:  "Gar- 
nishment," g  1;  ^'Grand  Jury";  "Habeas 
Corpus,"  8  2;  "Highways,"  H  1.  2;  "Home- 
stead," II  1,  2;  "Homicide,"  S|  4.  11,  16; 
"Indictment  and  Information,"  }  1;  "Intoxl- 
cating  liauors";  "Judges,"  S  1;  "Jnrj,"  19 
1,  3>  4;  "JosUces  of  tbe  Peace,"  I  4;  "Land- 
lord and  Tenant,"  ||  3,  6:  "Libel  and  Slan- 
der," S  4;  "Master  and  Servant,"  H  G,  12; 
"Mechanics'  Llene";  "Municipal  Corpora- 
tions"  II  2-5:  "Partition,"  |  2;  "Physicians 
and  Surgeons^';  "Pleading,"  ||  2,  3;  "Pub- 


nsBses,"  II 1,  2,  4. 

Assessments  for  public  improrements,  see  "Mu- 
nldpal  Oorjwrations,"  |  3. 

Contracts  for  public  improvements,  see  "Munic- 
ipal Gorporations,"  {  8. 

Damages  for  causing  deatb,  see  "Death,"  |  1. 

Dispensaries  for  sale  of  intoxicating  liquors, 
see  "Intoxicating  Liquors."  |  5. 

Keeping  bogs  in  dty,  see  "Municipal  Corpora- 
tions,'' S  4. 

Laws  affecting  i»ersonal,  civil  and  political 
rights,  see  "Constitutional  Law,"  |  S. 

Liability  of  stockholders  for  ootiwrate  debts, 
see  "Corporations,"  8  4. 

Police,  see  "Municipal  Corporations,*'  I  2. 

Proceedings  before  masters  in  chancery,  see 
"Equity,"  i  6. 

Beooverj  of  costs  taxed,  see  "Costs,"  |  4. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

I  1.   Enaotment,  reqidsltes,  and  validity 
In  ceneral. 

♦Invalidity  of  provision  In  Acts  188(>-S1,  p. 
170,  that  all  fines  shall  go  to  the  informant, 
held  not  to  affect  remainder  of  act. — Chancy  v. 
State  (Ala.)  172. 

*FroTisionB  clearly  not  embraced  in  the  sub- 
ject as  expressed  in  the  title  or  in  matter 
properly  connected  therewith  are  Inoperative. — 
Ex  parte  Knight  (Fla.)  786. 

Acts  1S94,  p.  242,  No.  190,  relating  to  con- 
tempt, never  became  a  law  by  reason  of  the 
fact  that  it  was  vetoed  by  the  Governor,  and 
it  was  never  thereafter  passed  by  the  General 
Assembly. — Felhnan  t.  Moeantile  Fire  &  Ma- 
rine Ins.  Go.  (La.)  49;  la  re  Cooke,  Id. 

I  2.   General  and  special  or  looal  laws. 

*Act  March  4,  1901  (Acts  1900-01,  p.  2323), 
establishing  a  recorder's  court  in  a  city,  held  not 
to  amend  its  charter  to  which  it  makes  no 
reference,  though  giving  to  such  court  exclusive- 
ly Jurisdiction  which  toe  mayor  had  under  tbe 
charter;  so  that  Act  OcL  (i,  1903  (Loc.  Acts 
1903,  p.  &12),  repealing  the  Act  of  March  4, 
1901  fActs  1900-01,  p.  2323),  does  not  contra- 
vene Const.  I  104,  subd.  18,  prohibiting  the 

Stmending  of  a  city  charter  by  a  special  private 
ocal  law.— State  t.  Hubbard  (Ala.)  903. 

1  3.   Snhjects  and  titles  of  acts. 

That  the  local  prohibiUon  acta  (Acts  1880-81, 
p.  1C9;  Acts  1884-85,  p.  601)  contain  provisions 
relating  to  keeping  liquors  for  sale  and  to  Intoxi- 
cating oltters,  which  subjects  are  not  expressed 
in  the  titles  of  the  actfl,  does  not  affect  the  valid- 
ity of  their  remaining  provisions. — Untr^er  t. 
State  (Ala.)  170. 

Acta  1880-81,  p.  170,  prohibiting  manufacture 
and  d]^>oaition  of  liquor,  held  not  Invalid  as 
containing  independent  subjects. — Chaney  t. 
State  (Ala.)  172. 

That  legislative  grants  have  at  various  times 
been  Included  in  acts  with  titles  too  restrictive 


is  not  sufficient  to  force  the  courts  to  disre«ard 
a  plain  mandate  of  the  Constitution. — Wade  v. 
Atlantic  Lnmber  Co.  (Fla.)  72. 

*Lawa  1893,  p.  223,  c  4287.  being  entitled 
"An  act  to  incorporate  the  Atlantic  Suwanee 
River  &  Gulf  Railroad  Company,"  held  not  to 
show  that  a  land  grant  will  be  included  there- 
under.— Wade  V.  Atlantic- Lumber  Co,  (Fla,)  72. 


*Taw8  189p,  p.  119,  c.  4730,  regulating  tbe 
descent  of  homesteads,  is  not  a  violation  of 
Ck>nst.  1885,  art.  3,  |  16.  providing  that  eadi 
law  shall  embrace  but  one  subject,  expressed  iii 
the  title.— Saxon  v.  Rawls  (Fla.)  Q94. 

When  the  subject  expressed  in  the  title  is  re- 
stricted, only  those  provisions  fairly  included  ia 
sndi  restricted  subject  and  matter  property 
connected  therewith  can  legally  be  incorporated 
in  the  body  of  the  act— Ex  parte  Knight  (Fla.t 
786. 

*Under  Const,  art.  3,  |  16,  relating  to  the 
subject  and  title  of  an  act,  on^  such  provisions 
can  be  validly  incorporated  in  the  body  ot  the 
act  as  are  fairly  included  In  one  anbje<l  and 
matter  properly  connected  therewith. — £^  parte 
Knight  (FU.)  786. 

'Hie  purpose  of  Ooiut.  art  3,  S  16,  providing 

that  each  law  shall  embrace  out  one  subject 
and  matter  properly  connected  therewith,  whitt 
shall  bo  briefly  expressed  in  the  title,  is  lo 
render  inoperative  any  provision  in  an  act  not 
fairly  included  in  the  title  or  not  germane  to 
the  subject  of  the  act.— Ex  parte  Knight  (Fla.) 
786. 

•In  Acts  1895,  p.  177,  c.  4416,  preventing 
the  cutting  or  removing  of  any  timber  from 
lands  sold  for  taxes,  a  provision  to  prevent  tbe 
gathering  of  any  turpentine  extracted  from  the 
pine  timoer  cut  or  boxed  on  the  lands  is  not 
included  within  the  title  and  Is  void. — Ex  pane 
Knight  (Fla.)  786. 

I  4.   Ajaendmentt  revlsloa,  and  eodiftea- 
tlon. 

•Loc.  Acts  1898-09,  pp.  1632,  1633,  rrfating 
to  sale  of  intoxicating  fiquorb  held  in  violatioD 
of  Const  I  45,  prohibiting  the  extension  of  any 
act  by  reference  to  its  titie. — Rose  v.  Lampley 
(Ala.)  521. 

I  fi.  Repeal,  snapenaion,  explvationf  and 

TflTiTal. 

Act  Feb.  23,  1899,  (Loa  Acts  1898-^,  pp. 
1632,  1633),  entitled  *'An  act  to  repeal  th^- 
prohibltion  act  approved  February  20,  1^7,  s> 
fai  as  the  same  relates  to  the  town  of  Georgi- 
ana,"  and  by  tbe  first  section  expressly  re- 
pealing the  act  mentioned  in  the  title,  did  no; 
repeal  Act  Feb.  20,  1889  (Acts  188S-89.  p. 
512).— Rose  V.  Lampley  (Ala.)  521. 

§  6.   Constmotion  and  operation. 

•Where  the  journals  of  tbe  Ijegislature  speak 
as  to  the  title  of  an  act,  and  the  enrolled 
bill  contains  a  variance  therefrom,  tbe  ioamals 
must  control. — Wade  v.  Atlantic  Lnmber  Co. 

(Fla.)  72. 

•Where  an  action  is  brought  to  restrain  de- 
fendants from  organizing  as  a  board  of  levfe 
commissioners  under  a  statute  and  from  enfor- 
cing it,  and  pending  the  action  the  statute  is  re- 

Siued,  the  suit  abates.^ — ^Doss  v.  Board  of 
i>m'n  of  Hermentau  Levee  Dist  (La.)  720. 

I  7.    Pleading  and  evidence. 

•Courts  will  not  hear  evidence  outside  the 
journals  of  the  house  to  sustain  or  d^eat  a 
statute.- State  v.  Brodie  (Ala.)  180. 

Under  Const  {  106,  an  affidavit  as  to  the  pub- 
lication ot  notice  of  Intentimi  to  apply  for  the 
enactment  of  a  local  law  AeZd  not  proof  tiiat  a 
sufficient  notice  was  published^ — State  t.  Brodie 

(Ala.)  180. 
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STATUTES  CONSTRUED. 


UKITBD  STATM. 

CONSTITOTION. 
Amend.  14  594,  034 

STATUTES  AT  LARGE. 

1800.  Aug.  8.  ch.  728,  26 

Stat.  318  [U.  S.  Comp. 

St.  1901,  p.  3177]  IOC 

189S,  cb.  541  S  17,  30  Stat 

550  [U.   S.   Comp.  St. 

1901,  p.  8428]  6S3 

REVISED  STATUTES. 

I  2477  [U.  S.  Comp.  SL 
1901,  p.  1567]  876 

COMPILED  STATUTES 
190L 

Page  1S67    875 

Page  8177  1C6 

Page  3428    633 


AltA^AM^Lt 

CONSTITUTION  1901. 

BUI  of  Bights,  16   301 

-  10   742 

89    952 

45   621 

96    84 

104,  Bubd.  18   903 

106    180 

143    990 

223    934 

I  227   120 

I  282    272 

CIVIL  CODE  1896. 

Ch.  16.  art.  13   296 

Ch.  28,  art  16   272 

f  13    463 

I  27    307 

fi  28   159 

I  40    774 

8  55    784 

1  133   1012 

I  215    466 

I  427   1025 

S  4^1    932 

1 488    »t5 

9  617,  619,  620   984 

764    842 

809                          174,  522 

819,  820    465 

f  823   272,  811 

H  928.  980   992 

I  947    7S0 

I  982    822 

I  1109    748 

J 1116  et  seq   164 

1316    678 

itfi  1331,  1332    779 

{I  1344.  1345    183 

fi  1400    157 

1  1416                         463.  619 

I  1417    619 

8  1531    83.-> 

II  1.533    840 

«8  1.541,  1545    779 

8  1718    129 

I  1749.  sobd.  2   475 

I  1794   188,  864 

M  1795,  1796    774 

I  1841    160 

if  2147.  2140    667 

41  BO.— 72 


S  2162    411 

f  2182    811 

Is  2523,  2527   1023 

1  2629    842 

8  2630.   Amended  br  Laws 

1900-01,  p.  164   84 

I  2(i34    616 

8  2712    306 

ft  2739    930 

I  2760    306 

fi  2813    757 

8  2827    982 

S  3161    962 

g  3178    819 

§§  3185.  8187    958 

fi  3262    166 

I  3271    663 

1  3319    290 

8  3319  et  seq.   633 

fi  3320    662 

I  3326    682 

fi  3331    129 

f§  3426,  8429,  8487......  871 

I  3441    736 

f  3457    984 

I  3506    777 

88  3507,  3510,  3518   144 

I  3911,  subd.  7.  Repeal- 
ed by  Laws  1903,  p.  227..  947 

8  3911.  aubsec.  14   947 

I  4066    135 

I  4122,  Bobds.  7.  6S   465 

I  4137    952 

8  4193    724 

88  4205,  4207    663 

I  4264    771 

88  4287.  4298,  4299   942 

GBIMIMAL  CODE  1886. 

8  4306    274 

8  4318   .....672,  865 

I  4314    777,  990 

I  4816    777 

8  4388   

621,  761.  768,  865.  911 

8  4345    964 

8  4346  619 

8  4525    946 

8  4600.  Amended  by  Laws 

1903,  p.  283    290 

8  4639    847 

18  4705,  4707,  4710   471 
4711    774 
4762    969 
4792    174 

88  4817,  4819    990 

f  4889    731 

I  4895    865 

8  4901    677 

8  4902    473 

H  4006,  4811    86B 

I  4972    167 

8  4077    413 

8  4982    978 

8  4907    418 

H  5000,  5001    172 

8  5004   274,  761 

8  5005    878 

8  5007    761 

88  6000,  5018    285 

I  5023   878 

I  5087    166 

I  5262    040 

I  6260   413,  626 

I  6273    624 

8  5306   274.  471 

I  6333    156 

H  5447,  6448    413 

I  6606.  Amended  by  Laws 
iota,  p.  1216  152 


CITY  OHABTHR. 

Montgomery.  Laws  1802- 
03,  p.  377,  8  20-  Repeal- 
ed bj  Laws  1003,  p.  184..  742 

LOCAL  LAWS. 

1898-99.  jm.    lia  612, 

1682,  im  621 

1908,  p.462    952 

1906,  p.  612  908 

LAWS. 

1880-81,  p.  109  170 

1880-81,  p.  170   172 

1884r-85,  p.  601   170 

1886-87,  p.  126  1012 

1886-87.  pp.  629,  1009. ...  862 

1888-80,  p.  992  1012 

1888-80,  p.  005   934 

1888-80,  p.  008    030 

1888-89,  p.  1000.  8  19. . . .1012 

1890-91,  p.  227    298.  924 

l'890-01,_p.  362.  Amend- 
ed by  I^wB  1896-80,  p.  _ 

836   .1024 

1800-91.  p.  916  924 

1802-03.  p.  377,  f  2a 
MoDtn>mery  City  Char- 
ter.  Repealed  by  Laws 

1003,  p.  184   742 

894-06.  p.  130,  8  12   034 

894-05,  p.  415  659 

894-05,  p.  740,  8  8   032 

804-06,  p.  1227    053 

806-07,  p.  123    063 

806-07,  p.  814,  8  31   090 

896-97.  p.  802   990 

808-«9.  p.  267   162 

900-01,  p.  164   84 

OOO-Ol,  p.  217,  8  10  924 

900-01.  p.  800   11 

900-61,  p.  1342   290 

900-01,  pp.  2003,  2004. .  866 

900-01,  p.,  2286   987 

.900-01,  p.  2828.  Rmeal- 
ed  by  Loc  Laws  £M6, 

p.  612  908 

m,  p.  112.  9  8  209 

.901,  p.  1216  152 

901,  p.  1342   200 

903,  p.  184   742 

903,  p.  207   168 

903,  p.  227   947 

003,  p.  238   747 

003,  p.  244   175 

003,  p.  283    200 

003,  p.  280   871 

003,  p.  208,  8  4   742 

003.  p.  888   272 

908.  pp.  396.  898  1001 

908,  p.  481  932 

XXOBIDA. 

CONSTITUTION  1886. 

Declaration  of  Rights.  18 

11.   14  886 

Art  3,  1 16  694.  786 

Art  5,  8  17  400 

Art.  10,  89  1.  4   694 

Art.  11,  8  2   22 

Art  16,  I  3   197 

REVISED  STATUTES  1892. 

il031    308 
1196    606 
8  1222.  1225,  1229   535 
1426  ..rrr.  192 


Digilized  by 


Google 


1138 


41  SOUTHBBN  BBPOBTBB. 


»  1830,  1838    604 

IS  1956.  1983.  2072   2^ 

r 2342,  2343    400 

2383    880 

2934    800 

LAWS. 

1891.  V.  K>.  ch.  4020    899 

1803,  p.  &  ch.  4116  627 

1803,  p.  86,  ch.  4116,  I 

01    538 

1883.  p.  223,  ch.  4267  ....  72 
1895,  p.  177;  ch.  4416  ...  78(t 
1800,  p.  119,  ch.  4730  ...  591 
1001,  p.  68,  ch.  4930,  | 

8  .....771   881 

1003,  p.  9,  ch.  6106.  f 

16   190 

1903,  p.  00,  ch.  5303.  1 

24   684 

1903,  p.  71,  ch.  6182    385 

1003,  p.  78.  ch.  6143    639 

liOUISIANA. 

OONSTITUTION  1S70. 
Art  242   439 

CONSTITUTION  1888. 

Art.  76    49 

Art.  03    55 

Art  04    578 

Art.  167    720 

Art.  233   645.  1029 

Art  244   229,  660 

CIVIL  CODE. 
Art  8217   480 

CODB  OF  PRACTICE. 

Art  667    88 

Art.  575    223 

Art  580    89 

Arts.  888,  880   '551 

Arta.  1003,  1007   491 

MERRICK'S  REVISED  CIV- 
IL CODE  1900. 
Arti.  2816.  3556   1 

REVISED  CIVIL  CODE. 

Art.  160    40 

Art.  213    324 

■Art.  393   80.  242 

Art  404    89 

Art  608    651 

Art  1748    684 


Art.  1758   1112 

Art  2435   660 

Art.  2637    686 

Arts.  2603,  2604.  2685. m 
Arts.  8478.  3481   684 

REVISED  STATUTES  1870. 

8  791    798 

S  804    55 

S  854    68 

§010    63 

§  982    66 

i  1010    107 

fil  2323-2328    324 

I  2900    583 

CITY  CHARTER. 

New  Orleans.  Lavs  1806, 
p.  65,  No.  46,  i  21   83 

LAWS. 

1857,  p.  230,  No.  230. .. .  583 

1868,  p.  193,  No.  150  2j2 

1870.  p.  10,  No.  5   115 

1872.  p.  70.  No.  31  324 

1874,  p.  114,  No.  66   480 

1876,  p.  116,  No.  73    640 

1880,  p.  39.  No.  40,  §  2. . .  216 

1SS4,  p.  101,  No.  78    436 

1884,  p.  104,  No.  82.  .601.  645 

1886,  p.  44.  No.  35   439 

1888,  p.  88,  No.  80. .  .649,  1029 

1888,  p.  Ill,  No.  85    640 

1.S88,  p.  126.  No.  85,  f  41.  .1029 
1888,  p.  133,  No.  85,  |  61.  .1029 
1890,  p.     34,     No.  42. 
Amended  by  Ijaws  1896, 
p.  217,  No.  186;  Laws 
1902,  p.  867,  No.  187..  718 
1800,  p.  120,  No.  106,  f 

19    358 

1890,  p.  144,  No.  110  487 

18SH,  p.  78,  No.  07   430 

1894.  p.  91,  No.  79   307 

1894,  p.  117,  No.  84    798 

1894,  p.  191,  No.  153  439 

1894,  p.  242,  No.  190   40 

1806,  p.  55,  No.  45,  5  21. 
New  Orleans  City  Char- 
ter   88 

1896,  p.  142,  No.  96   720 

189G,  p.  217.  Na  136....  713 

1808,  p.  64.  No.  68  218 

1898.  p.  168.  No.  115   85 

1898.  p.  216.  No.  136. 
Amended  by  Laws  1904, 

p.  130.  No.  68  117 

1898,  p.  216,  No.  136.  J 
1  10?;  360 


1898,  p.  216.  No.  135,  f 

15   796 

1808,  p.  222,  No.  135,  f 

11    107 

1898,  p^  228,  No.  136.  J 

iT  ...TTT.  .7^17,  798 

1898,  p.  812,  No.  159.  f 

i;  '  22S 

1808,  p.  412,  No.  171,  g  12  227 
1898,  p.  415,  No.  171,  S  14. 
Amended  by  Laws  1900, 

p.  160,  No.  103   444 

1900,  p.  160,  No.  103    444 

1002,  p.  42.  No.  34    442 

1902,  p.  161,  No.  107,  I  4  55 
1002,  p.  162,  No.  107,  i  6  58 
1002,  p.  206.  No.  124,  I  1  863 

1902,  p.  367,  No.  187  713 

1904,  p.  25.  No.  22  048 

1904,  p.  48.  No.  82  218 

1904,  p.  77,  No.  41  107 

1004.  p.  135,  No.  66.  .864^  664 
1904^  p.  186,  No.  68  117 


MXSSISBZFPI. 

CONSTITUTION. 

I  87   186 

I  147    86 

I  196    258 

li  255.  260   186 

REVISED  CODE  1892. 

Ch.  8   277 

663    26S 

I  854-868    2.58 

1080    S 

S  2781,  2749,  2762   498 

2028   268 

8077    877 

8931    449 

4287,  4288   261 

4201   268,  261 

LAWS. 

1886,  p.  03.  ch.  38.  Re- 
pealed by  Rev.  Code 
1892,  SS  854-858,  4201. .  2.% 

1896.  p.  82,  ch.  66   263 

1004,  p.  58,  ch.  76   264 

OKLAHOBU. 

WILSON'S  REVISED  AND 
ANNOTATED  STATUTES 
1008. 

II  819.  821   208 


STAY. 

Of  «zecuti<m,  see  "Execntioo."  I  1. 

STENOGRAPHERS. 

Reception  of  stenographers'  notes  as  evidence, 
see  "Criminal  Lew.''^!  21. 

STIPULATIONS. 

Concession  of  counsel  as  to  on  irregularity  in 
the  passage  of  a  law  will  not  inSuence  the 
court  io  determining  the  constitutionalit?  of 
the  act — Wade  v.  Atlantic  Lumber  Co.  (Fla.) 
72. 

STOCK. 

Corporate  stock,  ace  "Corporations,'*  I  8. 


STOCKHOLDERS. 


Of  corporations,  see  "Corporatirau,"  I  4. 
Of  insurance  company,  see  "Insurance,"  {  L 

STOCK  LAW. 

See  "Animals." 

Certiorari  to  review  order  establishing  stock 
taw  district  see  "OertiorEii,"  1  1. 

STREET  RAILROADS. 

Applicability  of  instmctions  to  pleadings  and 
evidence  in  oction  for  death  caoBed  by  opera- 
tion of,  see  •"Trial,"  |  8. 

Carriage  of  passengers,  see  "Carriers,"  S  8. 

Requests  for  iaatructions  in  action  for  death 
caused  by  operatiim  of.  see  "Trial,"  i  10. 

Track  In  street  as  nnisaiwy  aesr  "Nnisancs^" 
I  2. 
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f  1.    B«ciilatioa  sad  onentifiB* 

An  iastruction  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child  struck 
a  car  held  arroneooB  few  failing  to  liypothealie 
l£at  the  faiinre  of  the  motorman  to  act  as  a  rea- 
sonably prudent  person  would  have  done  proxi- 
mately caused  the  injury. — Birmingham  Ry^ 
Light  &  Power  Co.  v.  Jones  (Ala.)  146. 

A.  complatnt  in  an  action  against  a  street  rail- 
way company  for  the  death  of  a  child  struck 
by  a  car  held  to  sufficiently  charge  simple  negli- 
gence in  the  management  of  the  car. — Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Jones  (Ala.) 
146. 

A  complaint  in  an  action  against  a  street 
milway  company  for  the  death  of  a  child  struck 
by  a  car  held  to  sufficiently  ciiatge  an  intentional 
wrong. — Birmiupbam  Ry.,  Light  &  Power  Co. 
T.  Jones  (Ala.)  140. 

•One  Injured  by  being  struck  by  a  street 
car  held  guilty  of  contributory  negligence. — 
Hooks  T.  Huutsville  Ry.,  Light  &  Power  Ca 
(Ala.)  273. 

In  an  action  against  a  street  railroad  company 
tor  personal  injuries,  an  instruction  as  to  dis- 
covered peri]  held  not  cause  for  reversal,  even  if 
abstracL— Birmingham  Ry.,  Ught  &  Power  Ca 
V.  Ryan  (Ala.)  616. 

In  an  action  against  a  street  railroad  company 
for  personaJ  injuries,  certain  instructions  held 
not  reversible  error. — Birmingham  Ry.,  Light  & 
Power  Co.  v.  Ryan  (Ala.)  616. 

*That  a  person  is  guilty  of  negligence  in  go- 
ing on  a  street  railroad  track  in  close  proximity 
to  an  approaching  car  does  not,  as  a  matter  of 
law,  show  that  his  conduct  was  the  proximate 
canse  of  his  being  struck  by  the  car. — Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Ryan  (Ala.)  613. 

*In  sn  action  against  a  street  railroad  company 
for  Dersonal  injuries,  an  allegation  of  negligence 
in  the  complaint  held  sufficient. — Birmingham 
Ry.,  Light  &  Power  Co.  v.  Ryan  (Ala.)  616. 

*If  a  person  goes  on  a  street  railroad  track 
In  dose  proximity  to  an  approaching  car  with- 
out stopping,  looking,  and  listening,  and  is  run 
over,  it  must  be  presumed  that  his  conduct  con- 
tributed to  his  death.— Birmingham  Ry.,  Light 
&  Power  Co.  v.  Ryan  (Ala.)  616. 

Code  1896,  i  3441,  requiring  operators  of 
trains  to  stop  100  feet  before  croBsing  another 
railroad  track,  held  applicable  to  street  rail- 
roads.— ^Montgomery  St.  Ry.  Co.  v.  Lewis  (Ala.) 
736. 

*It  is  the  doty  of  the  operators  of  street  cars 
to  keep  them  under  reasonable  control  and  to 
look  out  tor  persons  who  may  iro  or  be  on  tbe 
tracks  in  the  streets  and  on  seeing  any  person 
in  danger  to  use  diligence  to  avoid  Injuring  him. 
— Birmingham  Ry.,  light  &  Power  Ca  v. 
Clarke  (Ala.)  829. 

*Where  a  traveler  without  looking  turns  onto 
the  track  so  suddenly  that  it  is  impossible  for 
the  motorman  to  check  tiis  car,  the  street  car 
•company  is  not  liable  for  the  consequences. — 
Birmingham  Ry.,  Light  &  Power  Ca  t.  Clarke 
(Ala.) 

*The  driver  of  a  vehicle  killed  in  a  collision 
with  a  street  car  held  guilty  of  contributory 
negligence  precluding  a  recovery. — Birmingham 
Ry..  Ught  &  Power  Co.  v.  Clarke  (Ala.)  829. 

•Where,  after  the  driver  of  a  vehicle  had 
driven  within  the  zone  of  danger  from  an  ap- 
proaching street  car.  the  operator  negligently 
failed  to  do  all  in  his  power  to  avoid  killing 
him,  the  driver's  negligence  was  no  defense 
to  the  n^igence  of  the  motorman. — Birming- 
ham By.,  light  ft  Power  Ob.  v.  aarke  (Ala.) 
S29. 


*In  an  action  for  death  of  plalntitTs  Intestate 
from  a  collision  between  intestate's  buggy  and 
defendant's  street  car.  complaint  held  sufficient 
to  show  the  relation  nt  the  parties  from  which 
a  duty  could  be  inferred. — Birmingham  Ry.. 
Ught  &  Power  Co.  v.  Clarke  (Ala.)  829. 

In  an  action  for  injuries  received  in  a  collision 
between  a  fire  hose  carriage  going  to  a  fire  and 
a  street  car,  defendant  company  held  not  liable. 
—Wood  V.  New  Orleans  Ry.  &  Light  Co.  (La.) 
436. 

STREETS. 

See  "Highway*" ;  **MnnidpaI  CorporatloDB,*' 

I  a 

Imposition  of  additional  servitudes  in  exercise 
of  power  of  eminoit  domain,  see  "Eminent  Do- 
main," I  4. 

SUBROGATION. 

*One  of  two  debtors  in  soUdo,  on  payment  of 
a  judgment  agalnat  both,  held  anbrcvated  to 
the  rights  of  the  judgment  creditor  against  his 
codefeudant. — ^Theos  v.  Azmistead  (La.)  96. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "GorporatloiiB,**  |  8. 

SUCCESSION. 

See  "Executors  and  Administrators";  "Guard- 
ian and  Ward."  I  2. 

Parties  on  appeial  from  Judgment  homologating 
provisional  account  of  cntriz,  see  "Appeal  and 
Error,"  |  S. 


See  "Action." 


SUIT. 
SUNDAY. 


Bxclusion  of  Sundays  In  computation  of  time. 

see  '"Time." 

SUPERNUMERARY  JUDGES. 

Set  "Judges,"  I  1. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading."  I  S. 

SUPREME  COURTS. 

See  "Courts,"  M  3,  5. 

Appellate  jurisdiction  in  criminal  cases,  see 
^'Orimiiial  Law,"  H  38-45. 

SURETYSHIP. 

See  "Principal  and  Buret?." 

SURFACE  WATERS. 

See  "Water™  and  Water  Courses,"  I  1. 

SUSPENSIVE  APPEAL 

See  "Appeal  and  Error,"  H  7,  &  12-28. 

SWAMP  LANDS. 

See  "Public  Lands,"  |  1. 
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TABLEAU. 

Of  tatrix,  m  **Gt»rdlu  ud  Wud,"  1  8. 

TALESMEN. 

See  "aupy,"  I  8. 

TAXATION. 

Bill  to  restrain  tax  proceediDffi  M  bill  t»  quiet 

title,  eee  "QoietiQg  Title."  I  2. 

Check  executed  by  tax  collector  in  offidal  capac- 
ity, see  "BillB  and  Notes,"  S  1. 

Conclusiveness  of  Judgment  in  suit  to  annul  tax 
sale,  see  "Judgment."  §  S. 

Jurisdiction  of  appellate  court  In  action  to  re- 
cover taxes  paid,  see  "Courts,"  |  5. 

Laws  relating  to.  as  denial  of  due  process  of 
law.  see  "Constitutional  Law,"  S  7. 

Sufficiency  of  tax  title  to  sustain  action  to  qniet 
title,  aee  "Quieting  Title,"  {  2. 

Local  or  tpeeidl  tasKt. 
See  "Highways."  S  2. 

Assessments  for  municipal  ImproTements,  see 
"Municipal  Corponttons,"  I  S. 

Occupaiiom  or  privUcffe  tamet. 
See  "Intoxicating  Uqnora,"  1 4 ;  "Licenws,"  1 1. 
Corporation  prlTiless  taxes,  see  "OorpoimtiMiB," 
I  1* 

S  I.   lability  of  versMu  mnA  pvop«rt3r< 

Gen.  Acts  190S,  p.  227.  impo«ing  a  privilege 
tax  on  recorded  mortgages,  held  to  repeal  Code 
1886,  i  3911,  subd.  7,  subjecting  all  moneyed 
capital  to  an  ad  valorem  tax,  etoi — ^Bamea  t. 
Horagne  (Ala.)  947:  Clay  v.  State  (Ala.)  019; 
Hooper  t.  Same,  Id. 

Moneyed  credits  exempted  from  ad  valorem 
taxation  by  Oen.  Acta  1903,  p.  227.  held  not 
subject  to  toxation  under  Code  1896,  S  3911, 
subeec  14. — Barnes  v.  Moragne  (Ala.)  947 ;  Clay 
V.  State  (Ala.)  949;  Hooper  v.  Same.  Id. 

S  2.   I>«T7  and  uaessmamt. 

The  police  Jury,  as  a  board  of  reviewers,  bas 

no  authority  to  reduce  assessments  of  its  own 
motion,  In  toe  absence  of  a  contest  by  a  taxpay- 
er, as  provided  by  Acts  1890.  p.  129,  No.  Iw,  $ 
19. — Police  .Tury  of  Concordia  Parish  v.  C3amp- 
bell  (La.)  358. 

Where,  under  Const.  1879,  art.  2^,  and 
Acts  1886,  p.  44,  No.  35,  Acts  1894,  p.  191,  No. 
153,  on  the  petition  of  property  taxpayers,  and 
after  a  special  election,  a  tax  of  5  mills  is  levied 
for  10  yeaiB  in  aid  at  a  railroad,  ancb  tax  is  to 
be  collected  each  year  during  the  term  tbna  fixed 
on  the  basis  of  the  assessment  of  each  year. — 
State  ex  rel.  Arkansas  Southern  R.  Co.  t. 
Knowles  (La.)  439. 

Where  property  was  sold  to  the  state  for  the 
taxes  of  a  certain  year,  it  could  not  be  again 
sold  at  a  later  year  as  property  of  the  tax  debt- 
or, but  should  have  been  assessed  as  the  prop- 
erty of  the  state,  under  Act  1888,  p.  SS,  No. 
Sa-LIaso  &  Bro.  t.  Glddena  (La.)  1CS9. 


*Wbere  a  tax  collector,  without  aathority, 
and  against  the  protest  of  a  party,  collects  from 
him  taxes  whl<£  such  party  is  nnder  no  legal 
obligation  to  pay,  and  which  such  officer  had 
no  legal  authority  to  demand,  sndi  party  can 
recover  from  the  officer  individually  tbe  anm 
so  collected,  with  interest. — Florida  Paddng 
A  Ice  Co.  T.  Carney  (Fla.)  19a 


I  4. 
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I  3.   GolI«etlom    aad  «f oreamemt 
acalaat  pwaoma  or  pwaoaal  prap- 

•rty. 

Proceedings  by  a  city  to  sell  property  for 
taxes  helA  not  to  consatnte  a  cloud  on  title, 
so  as  to  authorise  restraint  thereof  by  injunc- 
tion.—City  of  Ensley  v.  McWilliams  (Ala.) 
296. 

'Injunction  will  not  lie  to  restrain  the  collec- 
tion of  taxes  unless  there  are  special  circum- 
stances bringing  the  case  within  some  recog- 
nized head  of  equity  jurisprudence. — City  of 
Ensley      McWUUams  (Ala.)  296. 


Mmlm  •£ 

tax. 

Under  Laws  1893^  8,  c  4116,  a  sale  of  lands 
in  1894  for  the  18^  tax  aasesament  was  au- 
thorised.—Smith  V.  Philips  (Fla.)  527. 

Where  property  is  assessed  as  the  property 
of  "Valentine  Dollar,  Assignee,"  and  sold  as  the 
property  of  "Valentine  DaJlen  Assodatioa,"  the 
tax  deed  is  void.— Ropea  t.  Minshew  (Fla.)  538. 

*The  advertisement  of  a  tax  sale  in  the  last 
week  of  the  30  days  must  be  pnblialied  before 
the  date  and  hour  fixed  for  the  sale. — ^Boekliit- 

ham  T.  Negrotto  (La.)  54. 

*A  sale  in  1897  for  the  taxes  of  1896  li 
void  where  the  taxes  had  in  fact  been  paid.— 
Lisso  ft  Bro.  v.  Glddena  (Ia.)  1029. 

I  5.    Tax  titloa. 

Tax  deed  failing  to  redte  that  j^obate  court 
had  rendered  decree  for  sale  of  land,  as 

required  hy  Code  1896,  |  4056,  Add  void.— 
Southern  By.  Co.  v.  HaU  (Ala.)  135. 

Tbe  statutory  form  of  the  tax  deed  does  not 
make  providon  for  an  assignment,  and  the  bnr> 
den  is  upon  the  claimant,  under  a  tax  deed, 
who  was  not  tbe  pnrdiaser  at  tbe  sale,  to  prat* 
the  aarignment.— Smltb  t.  PUUpB  (Fla.)  S27. 

The  use  In  a  tax  deed  of  the  words  "done  in 
the  presence  of"  two  witnesses,  in  lieu  of 
"signed  and  sealed  In  presence  of,"  as  pcescribed 
in  the  form  of  tax  deed  in  Lawi  1883,  Pl  3. 
c.  4116,  does  not  render  tbe  deed  void. — Sndth 
V.  Philips  (Fla.)  527. 

The  mere  omission  from  the  descriptiiHi  of 
lands  embraced  in  a  tax  deed,  of  the  words 
"Tallahassee  meridian,"  held  not  to  render  a 
tax  deed  void.— Smith  v.  Philips  (Fla.)  527. 

A  tax  deed,  after  reciting  separate  sales  of 
two  40'a  to  tbe  same  porebaser,  held  not  to 
show  condosively  a  Joint  sate  br  the  recital 
tbereln,^^niith  t.  Pbfllpa  (Fla.)  KiT. 

The  insertion  by  the  clerk  into  tbe  statutory 
form  of  a  tax  deed  of  the  words  "the  required 
thirty  days'  notice  having  been  |^ven"  had  not 
to  render  the  deed  void  on  its  mce. — fimith  v. 
Philips  (Fla.)  627. 

*Where  a  purchaser  at  a  tax  sale  made  nnder 
Acts  1884,  p.  104,  No.  S2,  to  satisfy  taxes  of 
1879  and  previous  years,  does  not  pay  tbe 
taxes  of  ISoO  and  subsequent  years,  but  merely 
promises  to  pf^  them,  he  acquires  no  title.— 
Fluker  v.  De  Grange  (La.)  rai. 

Where  vacant  lands  belonging  to  a  succession 
are  adjudicated  to  tbe  state  for  taxes,  and  there- 
after assessed  to  the  deceased  owner,  and  later, 
to  a  purchaser,  under  Acts  1884,  p.  104.  No.  82, 
and  atlll  later  are  sold  by  the  auditor,  and  the 
helm  of  the  former  owner  pay  no  tozea  and 
take  no  steps  to  be  put  In  possession,  tiiat 
at  one  time  tne  property  may  have  been  occupied 
by  a  third  person  with  the  alleged  consoit  of 
the  heirs  wDl  not  prevent  the  running  of  the 
prescription  against  proceedings  to  set  aside 
tax  sales. — Crillen  v.  New  Orleans  Terminal 
Co.  (La.)  645;  In  re  Crillen,  Id. 

Though  property  may  have  been  assessed 
In  tbe  name  of  one  not  the  owner,  a  sale  for 
taxes,  predicated  on  such  assessment,  falls  with- 
in Const,  art  233,  as  a  basis  of  prescription. — 
Crillen  t.  New  Orleans  Terminal  Oo.  0jbO  645: 
In  re  CrUIen.  Id. 
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In  a  gait  to  obtain  iKMsessioo  under  a  title  de- 
rived from  a  tax  sale  and  for  the  quieting  of 
8uch  title,  held  that  there  ia  no  such  Incoasist- 
ency  of  aliegation  in  the  answer  as  to  estop  de- 
C«iidaiit  from  proving  the  nullity  of  the  tax 
■nle.— Donllnt  r.  Smith  (La.)  913;  In  re 
Smith,  Id. 

Where  the  auditor  issued  a  certificate  of 
redemption  for  the  taxes  for  which  plaintiff 
claims  the  property  was  sold,  the  state  did  not 
transfer  the  property  for  which  the  certificate 
issued,  though  after  the  time  for  redemption. — 
&  Bro.  T.  Olddena  (La.)  1028. 

Where  property  was  not  assessed  separately 
lor  taxes,  as  required  by  Act  1888.  p.  133,  No. 

i  61,  the  title  acquired  by  tax  sale  under 
■nch  assessment  was  Toid.— Lisso  ft  Bro.'  v. 
Giddens  (La.)  1029. 

Where,  In  a  petitory  action,  evidence  shows 
that  defendant  nas  always  been  in  possessioi^ 
plaintiff  cannot  claim  prescription  under  Const, 
art.  2S8.— Lisso  &  Bro.  v.  Olddens  (La.)  1029. 

Evidence  held  insuffident  to  show  any  notice 
^ven  to  the  taxpayer,  as  required  by  Act  1888, 
p.  126,  No.  86,  i  41.— LlsBO  &  Bro.  t.  Giddens 
OiS.)  1029. 

TELEGRAPHS  AND  TELEPHONES. 

Discrinunatlon  between  telegraph  companies  by 
carrier,  see  "Carriers,"  fi  7. 

Bxercise  of  power  of  eminent  domain  by  tele* 
graph  or  telephontf  company,  see  "Eminent  Do- 
main," H  1-S. 

Res  gestae  in  action  for  delay  in  delivery  of  tele- 
gram, see  "fividence,"  S  4. 

BTght  of  undisclosed  principal  to  sue  for  breadi 
(U  contract  to  transmit  telegram,  see  "Princi- 
pal and  Agent,"  S  2: 

Tk^whs  by  telegraph  company,  sea  "Treq^ass,** 

I  1.   Becnlatiom  mmA  operation. 

*In  an  action  for  failnre  to  deliver  a  telegram, 
plaintiff  Jteld  to  have  sustained  loss  to  the  ex- 
tent of  the  charges  paid,  and  therefor  entitled 
to  recover  for  mental  suffering  in  addition. — 
Western  Union  Telegraph  Co.  t.  Kridibaom 
(Ala.)  16. 

In  an  action  for  failure  to  deliver  a  telegram, 
evidence  held  to  establish  defendant's  neglt- 

§ence. — Western  Union  Telegraph  Co.  v.  Krich- 
aum  (Ala.)  16. 

*In  an  action  for  failure  to  deliver  a  mes- 
sage, plaintiff  was  entitled  to  introduce  in 
evidence  tlie  message  delivered  to  him  by  de- 
fendant—OoUins  V.  Western  Union  Telegraph 
Co.  (Ala.)  160. 

*In  an  action  against  a  telegraph  company, 
held,  that  any  conditions  on  the  form  employ- 
ed by  the  sendor  tending  to  defeat  the  action 
should  be  brought  into  the  case  ^  plea. — 
Collins  V.  Western  Union  Telegraph  Co.  (Ala.) 
160. 

*A  delivery  of  a  telegram  AeZd  as  a  matter 
of  law  no  delivery  to  the  sendee.— Western  Un- 
ion Telegraph  Co.  v.  Whitson  (Ala.)  405. 

*If  a  telegraph  company  is  unable  to  make  a 
personal  delivery,  it  la  its  duty  to  deliver  the 
message  to  sendee's  authorised  agent. — Western 
Union  Telegraph  Co.  v.  Whitson  (Ala.)  405. 

*A  complaint  in  an  action  against  a  telegraph 
company  for  the  nondelivery  of  a  message  held 
not  Md  tor  falling  to  allege  an  affinnaOTe  de- 
fense.—Western  Union  Tel^raph  Co.  t.  Whit- 
son (Ala.)  405. 

*A  sendee  of  a  telegram  suing  for  nondelivery 
held  required  to  prove  that  bis  residence  or 
place  of  business  was  within  the  established 


free-delivety  limits. — Western  Union  Telegraph 
Co.  T.  WUtwn  (Ala.)  40S. 

In  an  aetim  against  a  telegraph  company  for 
the  nondelivery  of  a  message,  certain  evidence 
held  inadmissible  as  showing  that  a  person  was 
an  agent  of  the  sendee  to  receive  the  message. — 
Wratem  Union  Telegraph  Go.  t.  Whltwa  (&ltu) 
405. 

In  an  action  for  delv  In  delivering  a  mes- 
sage, evidence  that  plaintiff  often  received 
telegrams  and  letters  at  the  witness*  house, 
where  she  boarded,  held  admissible. — Western 
Union  Telegraph  Co.  v.  Manker  (Ala.)  850. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, evidence  that,  if  the  messenger  ooy  used 
reasonable  effort  to  find  plaintiff  and  deliver 
the  telegram,  plaintiff  could  not  recover,  held 

8roi>erly  refused. — Western  Union  Telegraph 
b.  V.  Manker  (Ahu)  850. 

•In  an  action  ex  contractn  for  defendant's 
delay  in  delivering  a  telegram,  damages  for 
mental  sufferinE  held  recoverable  by  way  of 
aggravation. — Western  Union  Telegraph  Co.  t. 
Manler  (Ala.)  850. 

*PlaIatiff  in  an  action  for  nondelivery  of  tele- 
gram held  entitled  to  recover  for  mental  an- 
guish.—Western  Union  Telegraph  Co.  v.  Loilt 
(AlaO  965. 

*A  verdict  for  SOOO  held  not  excessive  in  an 
action  for  nondelivery  of  a  telegmm.— Western 
Union  Telegraph  Go.  v.  Long  (Ala.)  965. 


TENANCY  IN  COMMON. 

Decree  pro  c<mfea80  in  action  by  or  against  ten- 
ants in  cnnmon,  see  "Equi^,"  |  7. 

I  1.   OvmUob  and  eslstenee. 

Under  Code  1896,  SS  2712,  2760,  a  certain 
contract  held  not  a  contract  of  hire,  but  to 
create  a  joint  tenancy  In  a  crop  raised  pursuant 
thereto. — Hendricks  v.  Clemmons  (Ala.)  306. 

*An  owner  selling  standing  timber,  and  the 
buyer,  held  tenants  In  common  of  the  timber 
cut,  pursuant  to  the  contract  of  sale. — Golby- 
Ilinkley  Co.  v.  Jordan  (Ala.)  962. 

f  t.    Mutual  rirhts.  daties.  and  liabili- 
ties of  co-tenants. 

*Where  a  minor  performed  services  In  rais- 
ing a  crop,  to  one-half  of  which  he  was  entitled 
under  his  contract  with  the  owner  of  the  land 
on  which  It  was  raised,  neither  he  nor  his  parent 
could  recover  from  the  owner  of  the  land  for 
the  minor's  serrkes. — Hendricks  v.  Clemmons 
(Ala.)  306. 

*The  giving  of  a  mortgage  on  the  fee  by  one 
of  several  co-tenants,  where  no  possession  was. 
taken  under  the  mortgage,  does  not  amount 
to  an  ouster,  so  as  to  start  the  running  of 
limitations  against  the  other  tenants. — Scottish- 
American  Mortg.  Co.  V.  Bunckley  (Mlaa.)  502. 

i  3.   Blchts  and  UabiUtles  of  eo-ten- 
aats  as  to  tUrd  persons. 

*In  an  action  hy  five  of  seven  tenants  in 
common  for  damages  to  the  land  from  construc- 
tion of  a  raOroaa  wnhankment  in  a  street  on 

which  the  land  abutted,  the  measure  of  re- 
covery by  the  five  held  five-sevenths  of  the 
total  damage. — Birmingham  By.,  Light  ft 
Power  Co.  v.  Oden  (Ata.)  129. 


TENDER. 

Effect  of  tender  on  running  of  Interest,  see  "In- 
terest," I  1. 

Of  price  named  In  contract  for  sale  of  realty, 
see  "Vendor  and  Purchaser,"  |  S. 
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TERMS. 

Of  courta,  we  "Coarta,"  I  2. 

TESTAMENT. 


See  "Willa." 


See  "LBJceny.'* 


THEFT. 
THREATS. 


Evidence  of,  in  proMcntiMi  for  homiidde,  we 
"Homicide,"  t  6. 

TIMBER. 

See  "Logs  and  Logging." 

On  mortgaged  iand,  eee  "Mortgages,**  |  & 

TIME. 

Insnffidency  of  time  fo  prepare  for  trial  as 
ground  for  continuance  in  criminal  prosecu- 
•tion,  Bee  "Criminal  Law."  i  18. 

For  particular  acta  in  or  indiental  to  judicial 
proceeding9. 

Amendment  of  pleading  in  eqnitr,  see  "Bqnit^r," 
S  4. 

Ajipeal  in  criminal  proeecutlona,  see  "Criminal 
Law,"  8  40. 

Appeal  in  quo  warranto  proceedings,  see  "Quo 
Warranto,"  f  2. 

Appeal  or  wnt  of  error  In  civil  actions,  see 
'vVppeal  and  Error,"  1  C 

irolding  court,  see  "Courts,"  I  2. 

Motion  to  quash  indictment,  see  "Indictment 
and  Information,"  S  5. 

Motion  to  quash  venire  in  proceedings  for  assess- 
ment of  damf^^  for  tailing  of  or  injur;  to 
property  in  exercise  of  power  of  eminent  do- 
main, see  "Eminent  Domain."  S  3. 

Objections  to  evidence,  see  "Trial,"  {  3. 

Objections  to  instructions  for  purpose  of  re- 
view, see  "Criminal  Law."  i  39. 

Plea  in  equity,  see  "Equity,"'^  S  3. 

Presentation  allowance  or  filing  bill  of  excep- 
tions, see  "Exceptions,  Bill  of;"  S  2. 

Signing  or  settling  bill  of  exceptions  in  civil 
action,  see  "Appeal  and  Error,"  {  9. 

Signing  or  settling  bill  of  ezceptions  In  criminal 
prosecution,  see  "Criminal  Law,"  8  41. 

For  partieular  act$  not  fuOctal. 
Payment  of  interest,  see  "Interest."  I  1. 
Performance  of  contract,  aee  "Contracts,"  |  2. 

•In  computing  the  five  days  allowed  the 
Governor  by  Const,  art.  76  in  which  to  return 
a  bill  to  the  General  Assembly  after  it  has  been 

E resented  to  him,  Sundays  are  to  be  excluded. — 
'ellman  t.  Mercantile  Fire  A  Marine  Ins.  Co. 
<La.)  4D;  In  re  Cooke,  Id. 

TITLE. 

Color  of  title,  see  "Adverse  Possession.** 

DeclarntionB  as  evidence  of,  see  "Evidence,"  (  7. 

Necessary  to  support  dedicati<m,  see  "Dedica- 
tion," S  1- 

Removal  of  cloud,  see  "Quieting  Title." 

Retention  of  apparent  title  by  grantor,  see 
"Fraudulent  Conveyances,"  |  1. 

Tax  titles,  see  "Taxation,'^  S  S. 

Title  of  le«or,  see  "Landlord  and  Tenant,"  8  2. 

J'artioular  matlcrM  affectinff  title. 
See  "Estoppel,"  8  2;  "Sales,"  8  1. 
Foreclosure  sale,  see  "Mortgages."  S  6. 
Sale  on  execution,  see  "Execution."  8  3. 


Title  nccetaary  to  maintain  particular  aciicia. 
See  "Ejectment,"  S  1 ;  "Partition,"  8  2 ;  "Quiet- 
ing Title,"  8  2 ;  "Trespass."  8  2. 

Titlca  of  particular  act*  or  proceedimgt. 
See  "Statutes."  H  1.  S. 

TOLLS. 

See  "Bridges,**  |  1. 

TORTS. 

Form   of  action,  whether  on  contract  or  bt 

tprt,  see  "Action,"  8  2. 
Justice  of  the  peace  directing  wrongful  levy  as 

Joint  tort  feasor  with  oflicer  makinc  levj,  see 

"Jostieea  of  the  Peace."  |  2. 

*   ZAehUitiee  of  particular  clattet  of  perMona. 
Bee  "Mnniciiuii  Corporations,"  8  5. 
Employes,  see  "Master  and  Servant,"  8  12. 

lAabiHtiet  re$pecting  particular  tpceie*  of  prop- 

eriy  or  InttrumentaUUM. 
Yeaseb,  see  "Bhlpplng."  I  L 

Particular  tortt. 

See  "Assault  and  Batterv,"  8  1;  "False  Im- 
prisonment," 8  1 :  "Forcible  Entry  and  Detain- 
er." 8  1;  "Fraud";  "Libel  and  Slander"; 
"Malicioas  Prosecution" ;  "Negligence" ;  "Nui- 
sance" ;  "Trespass"  ;  "Trover  and  Ctnimsloii." 

Causing  death,  see  "Death,"  8  1. 

Remediet  for  torta. 
See  "Trespass,"  8  2 ;  "Trover  and  Conveisiot," 
8  2. 

Excessive  damages,  see  "Damages,"  S  4. 
Inadequate  damages,  see  "Damages."  8  4. 
Measure  of  damages,  see  "Damages."  8  3. 
Pleading  damages,  see  "Damages,"  I  S. 

TOWNS. 

See  "Counties";  "Municipal  CorporaUons." 
Ordlnancea  relating  to  intoxicating  Uqaors,  m« 
"Intoxicating  Liquors,"  8  !• 

TRADE-MARKS  AND  TRADE-NAMES. 

8  1.   Title,  eoiiTejrutees.  and  eomtraets. 

*Wbere  during  the  life  of  a  monopoly  created 
by  a  patent  a  trade-mark  has  been  Dsed  te 
identify  the  patented  article,  exdu^Te  right  te 
the  trade-mark  ceases  with  the  expiratioa  of 
the  patent— Whann  t.  Whaan  (La.)  3& 

TRANSCRIPTS. 

Of  record  for  pnrpoae  of  reidew,  see  "CMmlnal 

Law."  8  41. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Application  of  maxims  of  equity  to  action  for, 
see  "Equity,"  8  1. 

Coinpetency  of  evidence  in  prosecution  for,  see 
"Criminal  Law,"  |  la 

Disposition  on  appdil  of  suit  to  enjoin  trespass- 
es, 8e«  "Appeal  and  Error,"  8  24. 

Ejection  of  trespasser,  see  "Carriers,"  8  9. 

Injuries  to  trespassers,  see  "Railroads,"  8  5- 

Interest  and  bias  of  witnesses,  see  "Witne 
8.4. 

Res  gests,  see  "Evidence,"  {  ^ 
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Restnining  acta  of  trespass,  see  "Injunction," 
S  2. 

Titles  of  Btatatee.  see  "Statutes,"  |  8. 

To  the  person,  see  "Assault  and  BatteiTt"  i  1 ; 

"False  Imprisonment." 
Wrongful  levy  of  ezecutiwi  as  trespass^  see  "Bz- 

ecudon."  I  4. 

S  1>   Acts  eomtltiitliig  trespus  and  Ua- 
bUity  tHerafor. 

Railroad  compaDy  not  a  party  to  the  taking 
of  wood  Aeld  not  a  trespasser,  though  sub- 
sequently notified  by  the  owners  not  to  ship 
it.— NiubTme,  a  ft  St  L.  By.  Walley  (Ala.) 
134. 

One  held  liable  for  the  bodily  pain  suffered 
by  a  married  woman  in  consequence  of  his 
wroEwful  conduct  though  no  physical  riolenee 
was  Infltcted.— Engle  t.  Simmons  (Ala.)  1028. 

f  2.  Aotions. 

'Where  a  trespass  on  land  is  attended  with 
aggravating  circumstances  of  wantonness  or 
malice,  exemplary  damages  may  be  awarded. — 
Western  Union  Telegraph  Co.  v.  Dickens 
(Ala.)  469. 

*In  an  action  for  trespass  on  land  Jield,  that 
the  Jury  were  authorized  in  inferring  wanton- 
ness or  malice  authorizing  exemplary  damages. 
— Western  Union  Telegraph  Co.  v.  Didtens 
(Ala.)  469. 

In  an  action  against  a  telegraph  company 
for  trespass  on  land,  a  plea  held  not  to  show 

iuatification. — Western  Union  Telegraph  Co.  v. 
)icken8  (Ala.)  469. 

Facts  which  merely  go  in  mitigation  of  dam- 
ages need  not  be  specially  pletwed. — Western 
Union  Tele^ph  Co.  t.  Dickens  (Ala.)  469. 

*A  count  of  a  complaint  in  an  action  for 
trespass  on  lands  held  not  demurrable  on  the 
ground  that  it  did  not  sufficiently  describe  the 

£remjsea.—Westem  Union  Telegraph  Go.  v. 
tickens  (Ala.)  469. 

Exemplary  damages  held  allowable  in  tres- 

EBSs  to  personalty  where  the  trespass  was  un- 
iwful  and  perpetrated  in  a  reckless  manner, 
accompanied  by  circumstances  of  aggravation. 
—Terry  t.  WilUams  (Ala.)  804. 

Where  In  trespass  for  the  taking  of  plalntifTs 
furniture  she  contended  that  a  contract  nf 

conditional  sale  was  executed  to  secure  a  loan, 
evidence  that  defendants  were  pawnbrokers 
held  admissible.- Terry  v.  Williams  (Ala.)  804. 

In  trespass  to  personal  property  plaintiff  held 
not  bound  to  prove  either  that  tne  title  was 
In  her  or  that  it  was  not  in  any  other  person. 
—Terry  t.  WilUamB  (Ala.)  804. 

*In  a  possessory  action,  plaintiff  must  prove 

Sossession  at  the  time  of  the  disturbance  and 
uring  the  year  preceding,  and  that  the  disturb- 
ance occurred  within  a  year  before  the  action. — 
Garland  v.  Wnnderlich  (Ga.)  644. 

•In  an  action  for  trespass  on  land,  held  prej- 
udldal  error  to  permit  plaintiff  to  testify  as 
to  deterioration  in  value  from  trespasBes  after 
the  Sling  of  the  declartttion.— Gulf  &  C.  By. 
Co.  V.  Hartley  (Miss.)  382. 

*In  an  action  for  trespass  on  land,  evi- 
dence as  to  trespasses  committed  after  the  filing 
of  the  declaration  was  inadmissible. — Oulf  a 
a  By.  Oo.  V.  Hartiey  (Hiss.)  382. 

I  8.    Orlmlmal  re'sponslMlity. 

An  affidavit  for  trespass  held  to  conform  to 

the  form  prescribed  by  Code  189U,  I  4600,  as 
amended  by  Acts  1003,  p.  2S3,  and  to  sufficient- 
^deacribe  the  land. — Mayhall  v.  State  (Aia.) 

On  a  trial  for  trespass,  certain  evidence  held 
properw—MayhaU  t.  SUte  (Ala.)  290. 


*One  entering  on  land  after  a  warning  not  to 
go  thereon  held  gailty  of  criminal  trespass. — 
Davis  v.  SUte  (Ala.)  681. 

*In  a  prosecution  for  trespass  after  warning, 
the  fact  that  prosecutor  gave  another  permis- 
sion to  use  the  nighway  In  question  aft^  warn- 
ing defendant  not  to  go  thereon  held  im- 
material.— Cross  V.  State  (Ala.)  875. 

•In  a  prosecution  for  trespass  after  warning, 
evidence  of  a  conversation  between  prosecutor 
and  R.  with  reference  to  a  highway  in  question 
held  inadmissible. — Cross  v.  State  (Ala.)  87fi. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

TRIAL. 

See  "New  Trial" ;  "Witnesses." 

Adverse  possession  as  question  for  jury,  see  "Ad- 
verse Possession,"  S  3. 

Breach  of  contract  as  question  for  jury,  see 
"Contracts,*'  |  4. 

Bffect  of  release  as  question  for  jury,  see  "Re- 
lease," i  8. 

Estoppel  to  allege  error  in  instructions,  see  Ap- 
peal and  Error,"  I  13.  _,  w 

Exceptions  to  cross-examination  of  witness  by 
court  for  purpose  of  review,  see  "Criminal 
Law,"  S  39. 

Exceptions  to  instructions  for  purpose  of  review, 
see  "Criminal  Law,"  5  39. 

Harmless  error  in  instructions,  see  "Appeal  and 
Error,"  §S  17,  20;  "Homicide,"  8  16. 

Instructions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  i  3. 

Objections  to  instructions  for  purpose  of  review, 
see  "Criminal  Law,"  S  39. 

Presentation  in  lower  court  of  questions  relating 
to  instructions  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  f  4. 

Presentation  in  record  of  objections  to  court's 
excusing  juror  for  purpoee  of  review,  see 
"Criminal  Law,"  I  41. 

Presumptions  on  appeal  an  to  Instructions,  see 
"Criminal  Law,"  I  44. 

Review  of  discretion  of  lower  court  as  to  recep- 
tion of  evidence,  see  "Appeal  and  Error,"  S  15. 

Trial  of  right  to  property  levied  on,  see  ^'Ex- 
ecution," i  2, 

Proceedings  incident  to  triala. 
Entry  of  judgment  after  trial  of  issues,  see 

"Judgment,"  fi  2. 
Right  to  trial  by  jury,  see  "Jury,"  |  1. 
Summoning  and  impaneling  jury,  see  "Jnry," 

S  3. 

Trial  of  actions  by  or  againet  particular  cla99c$ 
of  persons. 

See  "Carriers,"  S  9;  "Landlord  and  Tenant," 

!4:  "Master  and  Servant,"  1 11 :  "Railroada," 
I  6.  6,  8. 

Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones." 1 1. 

Trial  of  particular  civU  actions  or  proceedings. 

See  "Assault  and  Battery,"  i'l;  "Ejectment," 
I  3 ;  "Forcible  Entry  and  Detainer,"  i  1 ; 
''Fraud."  8  1;  "Habeas  Corpus,"  I  2;  "In- 
junction," 8  4 ;  "Trover  and  Conversion,"  S  2, 

For  breach  of  contract,  see  "Contracts;"  f  4. 

For  causing  death,  see  "Death,"  }  1. 

For  delay  in  delivery  of  telejfram,  see  "Tele- 
graphs and  Telephones,"  g  1. 

For  ejection  of  passenger,  see  "Carriers,"  J  9. 

For  injuries  to  animals  on  or  near  railroad,  see 
."Eailroada,"  t  S. 

For  personal  injuries,  see  "Carriers,"  fi  9 :  "Mas- 
ter and  Servant,"  8  H :  "Railroads;^'  H  S,  6; 
"Street  Railroads,"  1  1. 

For  rent,  see  "Landlord  and  Tenant,"  f  4. 
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For  wKmgfnl  executlw,  aee  "Execution,"  S  4. 
On  bill  or  note,  see  "BiUs  and  Notes,"  I  4. 
Salts  in  equity,  se» '"Equity,"  S  5. 
Suits  to  try  tax  titles,  aee  "Tazstion."  S  5. 
To  recover  goods  sold,  Bee  "Sales,**  i  6. 
To  rescind  ule,  seb  "Sales,"  {  3. 
To  review  Bssessmeata  for  pablic  improvements, 
aee  "Municipal  Corporations,"  |  3. 

Trial  of  criminal  prosecution*. 

Bee  "Assault  and  Battery,"  S  2 ;  "Burelary,"  | 
2;  "Criminal  Law"  U  18-35;  "iSnbezzle- 
ment" ;  "Homicide,"  |§  12-14 ;  "Larceny,"  | 
2;  "Rape,"  H  1.  2;  "Seduction,"  {  1. 

For  carrying  concealed  weapons,  see  "Weapons." 

For  ofFenses  against  liquor  laws,  see  "intoxi- 
cating liiquoTS,"  I  7. 

i  1.  Ifotiee  of  trial  amd  prellmlury 
pnteeadiacs. 
•Where  defendant  had  due  notice  that  a  de- 
murrer to  bis  pleas  would  be  called  up  for  hear- 
ing on  a  day  during  the  term,  it  was  bis  duty, 
as  well  as  that  of  nia  counsel,  to  be  present,  so 
that  after  such  demurrer  was  heard  and  over  ruled, 
tbougb  defendant  and  hie  counsel  were  not  pres- 
ent, and  plaintiff  filed  a  replication,  the  court 
could  properly  proceed  to  trial. — ^Floomoy  v. 
ManBon  Bros.  Co.  QTla.)  S98. 

I  C    Ooune  and  eondnot  of  trial  la  Bem- 
eraL 

*In  tbe  conduct  of  trials  much  must  be  left  to 
the  discretion  of  the  trial  court, — Wilson  v. 
Johnson  (Fla.)  385. 

Where  defendant  had  due  notice  that  a  demur- 
rer to  his  pleaa  would  be  called  up  for  hearing 
on  a  day  during  the  term,  it  was  his  duty,  aa 
well  as  that  of  his  counsel,  to  be  present,  so 
that  after  such  demurrer  was  heard  and  over- 
roled,  though  defendant  and  his  counsel  were 
not  present,  and  plaintiff  filed  a  replication,  the 
court  could  properly  proceed  to  trial.— Floumoy 
T.  Hnnscm  Bros.  Co.  (Fla.)  898. 

I  3.    Boeeption  of  erideaoe. 

*An  objection  to  a  responsive  answer  by  a 
witness  ia  too  late  where  the  question  was  not 
objected  to. — Southwestern  Alabama  Ry.  Co. 
T.  W.  a  Maddca  &  Son  (Ala.)  9. 

*Where  a  question  to  a  witness  was  not  ob- 
jected to,  a  motion  to  exclude  tbe  answer  was 

Jroperly  denied. — Smith  v.  Birmingham  Ry., 
iight  &  Power  Co.  (Ala.>  307. 

An  objection  to  a  question  before  it  was  finish- 
ed held  not  effective  as  against  an  answer  to 
the  completed  question,  in  tbe  absence  of  a  mo- 
tion to  exclude^ — Redus  v.  Milner  Goal  &  R. 
Co.  (Ala.)  684. 

*A  party  held  to  have  availed  himself  of  the 
first  opportunity  to  have  evidence  excluded  on 
the  ground  of  hearsay,  requiring  the  court  to 
erclude  ft — Theodore  Land  C!o.  v.  Lyon  (Ala.) 
682. 

*An  <Ajection  to  two  questions  asked  a  wit- 
ness, one  of  which  was  proper,  was  properly 
overruled. — ^Theodore  Land  (3o.  v.  Lyon  (Ala.) 
682. 

*In  an  action  to  recover  possession  of  lands, 
defendant  held  not  to  have  lost  the  benefit  of 
an  exception  to  the  sustaining  of  an  objection 
to  the  introduction  of  a  deed  in  evidence  by  of- 
fering one  of  the  grantors  as  a  witness. — 'Mid- 
dlebrooks  v.  Stephens  (Ala.)  735. 

•Error  cannot  be  predicated  on  the  court's 
refusal  to  admit  proposed  evidence,  part  of 
which  is  incompetent — Holman  v.  Clark  (Ala.) 
765. 

•It  is  too  late  to  object  to  evidence  after  the 
argument  of  counsel  has  begun^^Terry  v.  Wil- 
liams (Ala.)  804. 


•It  i>  within  tiM  Oaaeaam  of  tte  eoort  to 
allow  evidence  in  rebnttaJ  wliicb  might  have 
been  offered  In  eUef^-Tenr     WilUaiaa  (Akj 

804. 

•In  an  action  for  Injuries  to  a  street  car  pas- 
senger, a  question  asked  plaintiff  held  objection- 
able as  not  proper  rebuttal. — Cutdiffe  v.  Bi^ 
mingham  Ry.,  Light  &  Power  Co.  (Ala.)  873. 

•A  motion  to  strike  out  from  the  evidence 
several  documents  or  instrumente  aa  an  entiRtr 
should  be  denied,  if  any  of  said  Inatramenlt 
was  properly  admitted. — Hoodleas  t.  Jernigaa 
(Fla.)  194. 

Objections  interposed  to  the  introdoctioD  ia 
evidence  of  written  inatraments  whldi  do  not 
appear  upon  the  face  therec^  but  would  hafe 

to  he  proved  by  extraneous  evidence,  shonld 
be  overruled,  unless  such  extraneons  evidence 
has  been  previously  introduced. — Hoodless  v. 
Jemigan  (Fla.)  194. 

•After  parties  have  rested  the  admisnon  or  ex- 
clusion of  further  evidence  is  fn  tbe  discretion 
of  the  judge.— Wilson  v.  Johnson  (Fb.)  39& 

•Where  evidence  has  been  introduced  by  t 
party,  but  in  the  conception  of  the  oppoate 
party  falls  short  for  the  want  of  proof  <rf  other 
ncK^ssary  facts,  the  proper  practice  is  to  ad 
for  an  appropriate  instruction.— Wilson  v.  Jolin- 
son  (Fla.)  £96. 

•Objections  to  the  introduction  in  evMoioe  of 
a  written  instrument,  whfch  would  liave  to  be 
proved  by  extraneous  evidence,  should  be  om- 
ruled.— Wilson  v.  Johnson  ^la.)  305. 

I  4.    AvcnaMBts  aad  ofnidnet  mt  B—asili 

Where  receipte  had  been  introduced  In  eri- 
dence,  it  was  competent  for  counsel  to  rttd 
them  to  the  jury  for  the  first  tirae  on  tbe 
argument— Terry  T.  Williams  (Ala.)  801. 

i  5.  Takinc  easa  or  qaestlom  from  Jary. 

•Where  the  evidence  was  in  conflict  in  respect 
to  the  avenneute  of  the  complaint,  an  affirma- 
tive charge  for  plaintiff  was  inoperlr  retDsedr- 
Reeder  v.  Bnflbnan  (Ala.)  177. 

•Where,  in  an  actim  for  injuries  to  plthi- 
tifPa  horse  by  an  alleged  detect  in  a  railroad 
crossing,  the  evidence,  without  conflict,  establidi- 
ed  that  the  crossing  was  a  public  hi^way  cross- 
ing, tbe  court  was  authorized  to  assume  thai 
such  was  the  fact— LoaisvUle  ft  N.  R.  O  t. 
Hubbard  (Ala.)  814. 

•Where  issue  was  joined  on  defendant's  plei 
and  the  evidence  conflicting,  it  was  error  to 
give  an  affirmative  charge  for  plaintiff.— Wil- 
son V.  Taylor  (Ala.)  824. 

A  party  demurring  to  the  evidence  mnst 
forth  on  the  record  all  of  the  evidence  intended 
to  be  admitted  thereby.— Skdnner  Mfg.  Go.  v. 
Wright  (Fta.)  28. 

•In  an  action  on  a  life  insurance  policy,  where 
witness  testified  that  there  was  an  excess  is 
value  over  loan  value  of  policy,  tiw  ooort  may 
properly  so  charge. — New  Tork  Ufe  lu.  Ooi  t- 
Mills  (Fla.)  603. 

I  6.    Znstmotloiia  to  inry  ProriMSS  al 
ooart  mmA  Jwry  Sa  sMsaraL 

•It  is  not  revomiUe  error  to  assnnie  !b  u 
instniction  an  nndiapntod  tact — BirmtagMn 
Ry.,  Ught  &  Power  Go.  t.  Jonea  (Ala.)  14& 

An  lnstructi<m  in  ejectnfent  held  a  charge  oa 
the  effect  of  the  testimony,  hi  violation  of  Cod» 
1896,  8  3326.— Theodore  Land  Co.  v.  Lyon  (Ala.) 
682. 

In  an  action  for  injuries  to  a  brakeman,  cfr 
tain  inatmction  as  to  the  abandonment  of  roW 
prohibiting  going  between  cars  held  not  orw. 
-Hoggins  T.  Sonthettt  Bj.  Oob  (Ala.)  866^ 
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f  7.    HMMilir  aad  wUeei-mattor. 

A  request  to  charge  merely  for  the  purpose  of 
answeriof  an  argument  of  opposing  counsel  was 
properly  refused.— Mobs  v.  Moeley  (Ala.)  1012. 

An  Instniction  that  plaintiff's  intestate  was  a 
bright  boy  of  more  than  average  mental  capac* 
ity  Aeld  properly  refuged  as  assertinr  no  propo- 
sition of  law.— Moss  V.  Mosley  (Ala.)  1012. 

*Wbere  a  tax  deed  to  premises  sued  for  has 
been  Introdttccd  in  eridence  by  plaintiff;  ander 
Tax  Law  18D8.  p.  86,  c  411S,  |  61.  and  soV 
sequentty  defendant  introduced  ^stlmony  show- 
ing the  tax  deed  to  be  void,  it  was  error  to  re- 
fuse to  instruct  on  the  effect  of  the  evidence 
so  introduced  by  defendant.^ — Ropes  v.  Minsbew 
(Fla.)  538. 


>  8. 


arm,    veqnisitMi  and 


—  Fo: 
alenoy. 

In  an  action  on  a  contract  of  gaaranty.  an 
instruction  fceW  properly  refused  as  unintelli- 
gible.—Marx  T.        (Ala.)  411. 

*In  action  for  rent,  iDStmctlon  that,  if  the 
Jury  do  not  believe  the  evidence,  they  must'  find 
for  defendant,  held  erroneous  under  tbe  evi- 
dence.—McConnell  T.  Adair  (Ala.)  419. 

*An  InstmctloD  in  a  civil  action  held  to  re- 
quire too  high  a  degree  of  proof  on  the  part  of 
the  advetse  party. — Lawrence  v.  Doe  ex  dem. 
Alabama  State  Land  Co.  (Ala.)  612. 

In  an  action' against  a  sheriff  for  selling  under 
execntlon  against  another  wood  belonging  to 
plaintiff,  an  Instruction  as  to  the  degree  of  proof 
required  of  plaintiff  held  erroneous. — Smiley  v. 
Hooper  (AlaO  660. 

An  instniction  held  not  cause  for  reversal 
on  the  ground  that  it  was  calculated  to  mis- 
lead the  jury.— Kelly  t,  LonisTille  &  N.  R.  Go. 

(Ala.)  870. 

*An  instruction  on  contributory  negligence 
■of  a  servant  held  properly  refused  as  argumen- 
tative.—Moss  V.  Mosley  (Ala.)  1012. 

A  requested  Instruction  having  special  refer- 
ence to  the  testimony  of  a  certain  witness  was 
properly  refused. — Mississinii  Cait.  R.  Co.  v. 
Hardy  (Miss.)  SOS. 

I  9.    —  AppUeaMUtr  to  pleadlncs  and 
erldeiiM. 

Instruction  in  action  of  trover  held  abstract, 
and  properly  refused. — Nashville,  G.  &  St.  L. 
Ry.  V.  Walley  (Ala.)  134. 

An  instniction  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child 
struck  hy  a  car  which  ignores  the  duty  of  the 
motorman  to  keep  a  lookout  for  persons  oo  the 
track  is  properu'  refused. — BirmiUKham  Bj., 
Light  &  Power  Co.  v.  Jones  (Ala.)  146. 

In  an  actttm  against  a  street  railroad  company 
for  personal  injuries  certain  requested  charges 
Ignoring  the  question  of  willful  and  wanton  mis- 
conduct on  the  part  of  the  motorman  held  prop- 
erly refused. — Birmingham  Ry.  Light  &  Power 
Co.  V.  Ryan  (Ala.)  618. 

*An  Instruction  held  properly  refused  as  not 
-mipported  by  tbe  evidence,  and  therefore  ab- 
stract,—Fowler  T.  Priehard  (Ala.)  067. 

*An  Instruction  in  part  addressed  to  a  count 
in  the  complaint,  which  had  been  withdrawn, 
and  which  was  bad  In  form,  was  properly  re- 
fused.—Louisville  ft  N.  B.  Go.  T.  Hnbberd 
•(Ala.)  814. 

*In  an  action  for  injuries  to  a  servant  a  re- 
quested Instniction  on  willful  negligence  held 
prMierly  refnsed  as  inapplicable  to  the  evidence. 
— Huggins  V.  Southern  Ry.  Co.  (Ala.)  856. 

'Instructions  nssumlnc  £&cts  contrary  to  the 
proof  heM  properly  refused. — ^American  Cent 
Ins.  Co.  V.  Antram  (Miss.)  257. 


1 10.  ^—  B«««Mtta  «F  pMyan. 

It  is  not  error  to  refuse  a  request  to  charge 
properly  covered  by  instructions  given. — Louis- 
ville B.  Co.  V.  Hubbard  (Ala.)  814;  Hoyle 
v.  Mann  (Ala.)  835;  Saunders  v.  Tascumbia 
Roofing  &  Plumbing  Co.  (Ala.)  982;  Moss  v. 
MoBley  (Ala.)^1012:  Misslsrippl  Cent  B.  Co. 
V.  Hardy  (Miss.)  606. 

*An  instruction  held  not  error,  In  view  of  the 
fact  that  defendant  failed  to  request  an  ex* 

flanatoTT  charge. — ^Birmingham  By.,  Ught  it 
ower  Ot.  V.  Oden  (Ala.ri29. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  child  struck  by  a 
car,  the  company  held  required  to  request  a 
charge  explanatory  of  the  effect  of  contrib- 
utory negligence  on  a  count  in  the  complaint 
charging  simple  negligence.— Birmlngbam  Ry., 
Idgbt  &  Power  Co.      Jones  (Ala.)  14a 

In  an  action  for  death  of  the  driver  of  a 
vehicle  In  a  collision  with  a  street  car,  an  in- 
struction held  insufficient  to  cover  a  proper  re- 
quest as  to  the  motorman's  right  to  presume 
that  intestate  would  keep  to  the  right  side  of 
the  street  until  he  showed  some  indication  of 
his  intent  to  do  otherwise^— Birmingham  Ry., 
Light  &  Power  Co.  v.  Gjarke  (Ala.)  829. 

*Where  an  instruction  oo  a  material  issue 
Is  correct,  if  tbe  party  desires  any  further  ex- 
planation it  is  its  du^  to  request  enilanatory 
charges.— Birmingliam  By.,  Uglit  ft  Power  Co. 
V.  Clarke  (Ala.)  829. 

5  11.           Objaetioiu  Mid  exoeptloBS. 

♦Where  the  only  error  urged  in  the  giving 
of  charges  Is  that  they  are  misleading  and  tend 
to  confuse  the  Jury,  tnejr  do  not  present  ground 
(or  reversal. — Smith  v.  Blrmingliam  Ry.,  Light 

6  Power  Co.  (Ala.)  807. 

{  18.  — »  Ooartmetltm  and  operatloa. 

An  error  In  an  instruction  held-  cured  by 
another  instruction. — Birmingham  B7.,  Light 
ft  Power  Co.  v.  Jones  (Ala.)  146. 

In  an  action  against  a  railroad  company  (or 
iojuries  at  a  crossing,  error  in  an  Instructioa 
ns  to  wanton  and  willful  misconduct  held  not 
cared  by  ensuing  instrucUon. — Louisville  &  N. 
R.  Co.  T.  MuMMt  ft  I^t  (Ala.)  802. 

Any  error  In  modifying  an  Instractton  In 
artion  on  insurance  policy  as  to  fraud  held 
cured  by  another  instruction. — American  Cent. 
Ins.  Co.  V.  Antram  (Miss.)  257. 

Instructions  are  soffldent  where  taken  to- 
gether th^  announce  the  law  of  the  whole  case. 
— Mlssisdppi  GenL  B.  Oo.  T.  Hardy  (Hiss.) 
605. 

iI3.  Verdiet. 

Where  verdict  awarded  damages  slightly  In 
excess  of  amount  claimed  in  complaint,  excess 
held  to  be  referred  to  interest — Bonthem  By. 
Co.  T.  Webb  (Ala.)  420. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Execntlon,**  |  2. 

TROVER  AND  CONVERSION. 

See  "Larceny.^ 

Conversion  as  set-off  In  action  on  note,  see 

"Bills  and  Notes."  S  4. 
Opinion  evidence,  see  "Evidence,"  fi  11. 
Waiver  of  conversion  by  sction  on  contract. 

see  "Action,"  3  2. 

Convertion  of  fiorficwlar  epeciet  of  property. 
Mortgaged  ehattela,  aee  "Chattel  Mortgafea," 
«  8.  • 
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llaUlltr  tlienf  or. 

Persons  who  participated  in  the  sale  of  prop- 
ertr  wrongfully  levied  on,  though  tbey  were  not 
liable  ai  tresparaers,  were  gailty  of  conTer- 
8ion.— Stalllngs  v.  Oilbreath  (lla.)  423. 

i  S.  Actions. 

Under  cTideaee  in  action  of  trover,  conrt 
should  have  charged  tbat,  if  the  defendant  paid 
for  the  wood  taken  and  plaintiffa  accepted  the 

Eay,  they  cannot  recover. — Nashville,  C.  &  St. 
Ry.  v.  Walley   (Ala.)  134. 

In  view  of  evidence  given  in  action  for  con- 
version, burden  held  to  be  on  defendant  to 
prove  that  wood  taken  by  him  had  been  paid 
for.— Nashville,  C.  &  St  L,.  Ry.  v.  Walley 
(Ala.)  134. 

•The  highest  market  price  between  the  time 
of  the  conversion  and  the  trial  may  be  awarded 
as  damages  in  trover. — Posey  v.  Qamble  (Ala.) 
416. 

In  an  action  for  converrion,  a  sammonB  and 
complaint  in  a  former  suit  in  assumpsit,  in 
which  defendant  was  treated  as  a  purchaser, 
held  admissible  under  the  pleadings. — Southern 
Ry.  Co.  V.  City  of  AttaUa  (Ala.)  664. 

One  held  not  deprived  of  a  right  to  maintain 
an  action  for  conversion  of  property  furnished 
a  third  person  for  its  exclusive  use,  and  who 
was  paid  by  defendant  for  the  proper^  taken. — 
Southern  Ry.  Co.  v.  City  of  AtUlia  (Ala.)  664. 

*To  support  an  action  of  trover,  the  right  to 
property,  general  or  special,  and  possession  or 
an  immediate  right  of  possession,  must  concur 
in  the  plaintiff  at  the  time  of  the  converaion. — 
SoQthem  Ry.  Co.  t.  City  of  Attalla  (Ala.)  664. 

*A  complaint  for  the  conversion  of  water  held 
to  show  ownership  and  possession  by  plaintiff 
until  converted  by  defendant. — Southern  Ry. 
Co.  V.  City  of  Attalla  (Ala.)  664. 

A  plea  in  an  action  for  conver^on,  setting  i^ 
the  institntioD  of  a  prior  suit  In  assumpsit,  MM 
bad  as  a  plea  in  har.^-SoQthem  Ky.  Co.  t. 
City  of  Attalla  (Ala.)  664. 

Evidence  in  an  action  of  conversion  by  a 
chattel  mortgagee  held  to  aathorlxe  a  finding 
of  more  than  nominal  damages. — Baker  r. 
Hutchinson  (Ala.)  809. 

*Where  in  trover  plaintiff's  title  is  baaed  on 
ft  mortgage  the  measure  of  damages  is  the 
unount  of  the  mortgage  debt  and  interest,  not 
to  exceed  the  value  ox  the  property. — Ryan  t. 
Young  (Ala.)  954.  i-         *      *  . 

*If  the  evidence  shows  fluctuations  in  value 
after  the  converaion  the  jury  may  fix  the  value 
of  the  highest  price  at  any  time  between  the 
conversion  and  trial.— Ryan  v.  Young  (Ala.)  954. 

*Tbe  measure  of  damages  in  trover  as  a 
general  rule  stated.— Ryan  t.  Toung  (Ala.)  954. 

*In  trover  the  plea  of  not  guilty  puts  in  issuo 
every  matter  pleadable  in  bar  except  a  release. 
—Ryan  t.  Young  (Ala.)  954. 

TRUSTEE  PROCESS. 

See  "Oamlshment" 

TRUSTS. 

Charitable  trusts,  see  "ObaritleB." 

Conveyances  In  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors.^' 

Creation  by  will,  see  "Wills,"  §  4. 

Effect  of  trust  on  limitations  in  equity,  see 
"Equity,"  8  2. 

Qamisbment  of  property  in  bands  of  trustee, 
see  "Oamishment,"  11.  * 


Presentation  in  lower  comt  of  qaesdons  for 
review  in  action  to  canoei  eonveyftnces  made 
ander  trust  deed,  see  "Ai^eal  and  Brror,'* 
f  4. 

Trust  deeds,  see  "Chattel  Mortgages" ;  "Mort- 
gages," 

Trust  funds  in  hands  of  asugnee  for  creditors, 
see  "Assignments  bar  Ben^t  of  Creditors.'* 
I  1. 

I  1.   Oreatlox,  exlstOBee,  mnA  Tslldl^. 

*Tbe  common-law  rule  that  a  conaideration 
was  necessarr  In  a  deed  to  prevent  a  resulting 
trust  held  aDoHshed  by  statute. — OunpteD  v. 

Noble  (Ala.)  T46. 

I  2.  Oonstmotion  and  operation. 

Stockholders  in  a  corporation  under  a  dec- 
laration of  trust  held  to  have  acquired  a  pro- 
portionate  interest  in  the  trust  property  ; 
ured  by  the  extent  of  their  stockboldit 
Riordan  v.  Schlicher  (Ala.)  ^42. 

*A  cestui  que  trust  has  power  to  assign  his 
equitable  interest  in  the  trust  fund  to  secure  a 
valid  indebtedness  as  against  other  crediton.— 
Riordan  v.  Schlicher  (Ala.)  842. 

S  3.   BCanacememt  and  disposal  of  trast 

property. 

A  bill  by  a  trustee  failing  to  allege  fa^rts  show- 
ing that  toe  trust  was  an  active  one  held  fatal- 
Iv  defective. — Roman  v.  Long  Distance  Tele- 
phone &  Telegraph  Co.  (Ala.)  292. 

i  4.   Establsluaeat  and  enforoomeBt  of 
trast. 

•Hie  doctrine  that,  so  long  as  trust  propertj 
can  be  followed,  the  property  into  which  it 
has  been  converted  remains  subject  to  the 
trust,  appUes  to  moneys  deposited  in  a  bank 
and  to  the  debt  thereby  created. — Hutchinson 
V.  National  Bank  of  Commerce  (Ala.)  143. 

*So  long  as  trust  property  can  be  followed, 
the  iwoperty  into  which  it  has  been  converted 
held  subject  to  the  trust. — Hutchinson  v.  Na- 
tional Bank  of  Commerce  (Ala.)  143. 

*A  holder  of  a  draft  sending  it  to  a  bank  for 
collection  held  to  trace  the  proceeds  thereof  into 
the  bands  of  the  assignee  of  the  bank,  and  to 
charge  the  same  with  a  trust  for  his  ben^t. — 
Hutchinson  t.  National  Bank  of  Commerce 
(Ahu)  143. 

*A  bill  by  a  wife  to  establish  a  resulting 
trust  in  land  conveyed  to  her  husband,  held 
insufficient  for  failing  to  aver  the  tacts  ont  of 
which  the  alleged  trust  originated.— Gilbreath  v. 
Farrow  (Ala.)  lOOa 

Where,  in  a  petitory  action,  plaintiffs  pro- 
pounded interrogatories  to  defendant  to  prove 
that  defendant  and  his  author  held  the  title  in 
trust  under  parol  agreement,  and  defendant 
answered  under  oath  denying  the  alleged  trust 
agreement,  the  answers  stand  as  part  of  the 
pleadings,  and  an  exception  pf  no  cause  of  ac- 
tion was  properly  sustained. — Wells  t.  Wells 
(La.)  316. 

Parol  evidence  is  never  admissible  to  prove 
title  in  an  ancestor,  either  directly  or  indirect- 
ly.—Wells  v.  Wells  (LaO  816. 

TUTORS, 

See  **SIxecutoir8   and   Administrators,**   I  6; 

"Guardian  and  Ward." 
Of  adopted  children,  see  "Adoption." 
Parties  on  appeal  from  judgment  liomoloatlnt 

accounts  of,  see  "Appeal  and  Ebrror,"  |  6. 

UNDISCLOSED  AGENCY. 

See  "Principal  and  AgeaU"  1  & 


*PfilBt  aaaoiatod.  See  mrUmhnM, 
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UNITED  STATES. 

I'ublic  landa,  see  "Public  Lands."  |  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USAGES. 

See  "Customa  and  Usagea." 

USURY. 

Laws  relating  to,  as  impalrmeDt  of  obligation 
of  contract,  see  "Gonstitntlonal  Law."  S  4. 

Redemption  from  fbrecloaore  of  mortgage  se- 
coriDff  nsurioas  debt,  sea  "Hortsages,"  |  7, 

VACATION. 

Of  pcrtioulmr  acta,  inttrument$,  or  proceedingt. 
See  "Attachment,"  S  8 :  "Injunction,"  S  4. 
Sale  on  execution,  see  "Execation,"  S  3. 

Prooeedinga  d«rm0  vacation  of  oonrta. 
Stay  of  ezecntioa,  Me  **Bncutioii,*'  {  1. 

VAGRANCY. 

Statote  relating  to  vagabondage  as  repeal  of 
statute  relating  to  burglary,  see  "Burglary," 

Oen.  Acts  1903,  p.  244,  held  not  to  apply  where 
accused  left  his  wife  and  children  before  passage 
of  the  act,  though  remaining  away  from  them 
thereafter.— Crawley  v.  State  (Ala.)  176. 

VALUE 

Best  and  secondary  evidence  of,  see  "Evi- 
dence," i  5. 

Evidence  of  similar  facta  to  show  value,  see 
"Evidence,"  9  4. 

Expert  testimony  of.  see  "Evident,"  J  11. 

Extent  of  homestead  right,  see  "Homestead," 

Limits  of  jurisdiction,  see  "Appeal  and  Error," 

H  1.  2;  "Courts,"  $  6. 
Of  proi>er^  taken  or  Injured  in  exercise  of 

power  of  emioeot  domain,  see  "Eminent 

Domain,"  I  S. 
Opinion  eridence  as  to,  see  "Grlinbial  Law." 

VARIANCE. 

Between  pleading  and  proof  in  crimiual  prose- 
cutions, see  "Indictment  and  Information," 
I  6. 

VENDOR  AND  PURCHASER. 

See  •*Sales.- 

Depositaries  of  purchase  price  of  realty,  see 
"Depositaries.*' 

Jurisdiction  of  CQoity  to  enforce  forfeitures 
under  contracts  for  aale  of  realty,  see  "Equi- 
ty." I  1. 

Parol  or  extrinsic  evidence  of  contract  for 
sale  of  land,  see  "Evidence,"  1 10. 

Right  to  flzturea,  see  'Tlztnree." 

Specific  performance  of  contract,  see  "Specific 
Performance." 

Time  for  performance  of  contract  by  seller, 
see  "Contracts,"  {  2. 

Salea  by  or  to  partioular  oloiwa  of  pertoiu. 
See  "Counties,"  i  2. 


Solea  of  partieviar  apt^M  of,  or  ettatet  or 
interetta  tn,  property. 

County  court  house,  see  "Oounties,"  (  2. 

Property  of  inaane  persona,  see  "Insane  Per- 
sons," i  2. 

Salea  on  judicial  or  other  proceedinga. 
See  "Judicial  Sales" ;  "Partition."  i  2. 
Sale  on  «Eeeution,  see  "Bxecutioo,**  I  ft. 
Tax  sale,  see  "Taxation,"  |  0. 

f  1.  B«qidslteB  and  ▼alldity  of  eontrmet. 

*A  contract  between  plaintiff  and  the  owner 
of  certain  land  held  a  lease  so  long  as  it  re- 
mained executory,  and  on  completion  of  the  pay- 
ments It  became  a  contract  of  sale. — Heard  t. 
Heard  &  Lee  (Ala.)  827. 

*As  between  the  parties  to  a  private  sale,  the 
description,  "the  property  and  all  iroprovemoitB 
thereon  situated  m  square  bounded  by  8.,  T., 
R.,  and  B.  streets,  and  known  as  Nos.  BOO  to 
506  B.  street"  held  sufficient.— Girault  t.  Feucht 
(La.)  672. 

The  performance  of  certain  acta  by  defendant 
In  examining  land  held  insufficient  to  c(Histitute 
a  consideration  aupportlnc  a  contract  for  an 
option  thereon  by  plaintUb. — Gomstoek  Bnw. 
v.  North  (Miss.)  S74. 

Contracts  for  options  must  be  supported  by  a 
sufficient  consideration. — Comstock  Bros.  v. 
North  (Misa.)  374.- 

In  an  action  to  clear  titie  to  land,  a  certain 
letter  held  to  constitute  a  mere  offer  to  sell  land, 
and  not  an  option. — Comstock  Bros.  v.  North 
(Miss.)  S74. 

i  Z.  Ooastrnotlon  and  operation  of  eon- 
traot. 

In  a  promise  of  sale,  a  clause  stipulating  that 

fiart  of  the  price  is  to  be  deposited  in  bank 
n  the  joint  names  of  the  parties  until  the 
titie  is  examined,  and  to  be  paid  to  the  vendor 
when  the  act  of  aale  is  passed,  or  to  be  returned 
to  the  vendee  if  the  titie  Is  rejected,  means  only 
that  the  sale  is  subject  to  exandnatlon  of  tities. 
—Girault  t.  Feucbt  (La.)  672. 

S  3.  Ferformanee  of  eontvaot. 

*A  lessee  accepting  an  option  in  the  lease  for 
the  purchase  of  the  proper^  need  not  tender  any 
other  amount  tiiat  he  owes  the  lessor  than  that 
named  In  the  option. — Murphy  v.  Hussey  (La.) 
692. 

*Wbere  a  lessor  refused  to  recognize  the  bind- 
ing effect  of  an  option  in  the  lease  for  the  sale  of 
the  property,  it  was  not  necessary  for  the  lessee, 
in  order  to  complete  his  tender,  to  deposit  IL — 
Murphy  v.  Hussey  (La.)  602.  ^ 

Under  an  option  in  a  lease  for  the  balance  of 
the  premises  to  the  lessee,  tender  by  lessee 
held  sufficient  where  the  lefiaor  refused  to  recog- 
nise the  binding  effect  of  the  contract. — Murphy 
V.  Hussey  (La.f  692. 

{  4.   Bichts  amd  UabUitiea  of  parties. 

*A  grantee  and  those  deraigning  title  through 
him  held  put  on  inquiry,  which  would  lead  to 
knowledge,  by  the  joinder  in  the  deed  of  one 
having  no  record  title,  but  who  had  given  a 
mortgage  which  was  recorded. — Creel  v.  Keith 
(Ala.)  780. 

*A  vendor's  lien  de6ned.— Rewis  v.  William- 
son (Fla.)  449. 

*Land  held  sold  subject  to  vendor's  lien. — 
Rewia  v.  "Williamson  (Fla.)  449. 

•In  an  action  to  compel  a  purchaser  to  ac- 
cept titie  to  real  estate  and  pay  the  price,  the 
defendant  should  be  condemned  to  pay  interest 
only  from  the  date  of  the  judgment,  where  he 
had  reasonable  ground  to  defend  the  Bult^~ 
Fluker  v.  De  Grange  (La.)  591. 


*PaiMt  uMtatad.  Sao  «rU»Vu. 
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41  BOUTHBBN  BDPOBTEB. 


VENUE. 

Of  criminal  prosecatlont,  m0  "Orlmlnal  Law," 

VERDICT. 

Directing  TCrdict  In  civil  actiouB,  m  'Trial," 

In  ciVll  actions,  see  "Trial,"  I  18. 
In  criminal  prosecntlonH,  see    Criminal  Law," 
a  20,  34. 

Operation  and  effect  as  curing  defect*  in  plead- 
ings, eee  "Pleading,"  i  8. 
SetUnc  aatde,  see  "New  Trial,"  f  1, 

VERIFICATION. 

Of  pleading,  see  "Egoity/*  f  8. 
Of  statement  of   meclianic^i  Uea,  Me  *Ve- 
chanica*  Llena,"  i  2. 

VETO. 

Of  act  bj  governor,  see  "Statntee,"  {  1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  H  8.  11. 

VILLAGES. 

See  "Municipal  Corporations.** 

WAIVER. 

See  ^^Estoroel." 

Authority  of  attorney  to  waive  appeal,  see 

"Attorney  and  Client,"  J  1. 
Of  tort  by  action  on  contnct,  see  "Action,** 

I  2. 

Of  ohiwUona  to  partiGular  acta,  imtrumenU, 
or  proceedingt. 
See  "Indictment  and  Information,"  f  7. 
Assignments  of  error  la  criminal  prosecution, 

see  "Criminal  Law,"  I  44. 
Brror  waived  in  appellate  court,  sss  "Appeal 

and  Brror,"  f  21. 

Of  riffhta  or  nmedie$. 
Notice  of  claim  for  damages  to-  shipment,  see 

"Carriers,"  g  6. 
Right  not  to  be  twice  pot  In  Jeopardy,  see 

''Criminal  Law,"  J  5. 
Right  to  appeal,  see  "Appeal  and  Error,"  S  8. 
Right  to  copy  of  indictment,  see  "Criminal 

Law,"  S  19. 

Bight  to  poll  jury  iu  criminal  prosecution,  see 

"Criminal  Law,''  I  84. 
Right  to  recover  goods  sold,  see  "Sales."  1  ft. 
Bight  to  rescind  sale,  see  "Sales,"  f  & 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehonseman.  see  "Carriers,**  f  4. 

WARNING. 

Servant,  see  "Master  and  Servant,"  |  la 

WARRANTY. 

On  sale  of  foods,  ae«  "Sales,"  fS  6,  6. 


*Piilmt  aamotatad.  flee  sgrUabw. 


WATERS  AND  WATER  COURSES. 

See  "NavifaUe  Waters.** 

Evidence  of  damages  for  Injuries  from  ov^ 
flow  of  drain,  see  "Damages."  |  5. 

Bridenoe  of  umilar  facts  In  action  for  in- 
juries from  overflow,  see  "Evidence,"  %  4. 

Opinion  evidence  in  action  for  injniies  from 
overflow,  see  "Evidence,"  |  11. 

Wrongful  conversion  of  water,  see  'Trover  and 
Conversion."  9  2. 

I  1.   Biurfaee  waters. 

*A  landowner  has  no  right  to  make  embank- 
ments whereby  the  flowage  of  rainfall  is  avened 
from  hts  land,  and  accnmalated  on  the  land  ot 
his  neighbor. — Central  of  Georgia  By.  Co.  v. 
Eeyton  (Ala.)  918. 

*A  railroad  company  lield  bonnd  to  protect  ad- 
joining landowners  against  water  collected  by 
its  emluLnkments  except  as  ^^inst  flowag* 
caused  by  extraordinary  talnfslL — Central  of 
Oeoivia  I^.  Co.  v.  K^ton  (Ala.)  91& 

Where  a  railroad  coiqpaiu'  maintained  an  In- 
sufficient sewer  under  its  right  of  way.  It  was 
immaterial  to  the  railroad's  liability  for  dam- 
ues  that  It  did  not  constmct  the  sewer. — 
Central  of  Ckorgia  By.  Co.  Keyton  (Ala.) 
918. 

Where  tbere  was  evidence  Jnstlff ing  a  find* 
lug  that  a  railroad  company  was  gailty  of  gross 
negligence  or  wantonness  in  maintaining  a 
drain,  to  plaintiff's  injury,  the  1017  if  they  so 
found  held  entitled  to  award  punitive  damaoa 
— Central  of  Oeorgla  By.  Co.  v.  Keyton  (Ala) 
918. 

•In  an  action  for  the  overflow  of  defendants' 
drain  evidence  that  when  the  water  subsided  a 
stench  was  left  in  plaintilTs  houses  held  admis- 
sible as  bearing  on  the  diminution  hi  rentai  val- 
ue of  the  property. — Central  of  Georgia  Bj.  Co. 
V.  KeytoD  (Ala.)  9ia  • 

In  an  action  for  damage  to  plaintiff's  property 
by  the  overflow  of  a  drain  maintained  by  de- 
fendant railroad  company,  evidence  oonoerning 
other  rainfalls  than  that  pleaded  heW  inadmis- 
sible.— Central  of  Georgia  By.  Go.  t.  Keytmi 
(Ala.)  918. 

In  an  action  for  injuries  to  land  caused  by 
the  insufficiency  of  a  railroad's  culvert,  a  plea 
that  the  overflow  was  caosed  water  turned 
into  the  ditch  by  the  town  held  demurrable  for 
failure  to  allege  that  defendant  could  not  reason- 
ably have  enlarged  the  culvert  to  receive  the  ad* 
ditfoual  flow. — Central  of  Georgia  By.  Co.  v. 
Keyton  (Ala.)  918. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  an  alleged  tnsttffldent  cul- 
vert a  plea  allying  that  the  overflow  on  plain- 
tiff's property  resulted  from  water  and  detms 
from  tne  streets  of  a  certain  city,  held  objection- 
able.— Central  of  Georgia  By.  Co.  v.  Keyton 
(Ala.)  918. 

*In  an  action  against  a  railroad  company  for 
damages  from  the  Insufficiency  of  the  sewer  na- 
der  its  embankment,  the  complaint  held  not  ob- 
jectionable as  oroittiog  to  allege  that  the  water 
was  diverted  from  Its  natural  course. — (Teatral 
of  Georgia  Ry.  Co.  v.  Keyton  (Ala.)  918. 

f  2.   PubUe  water  swpply. 

*Water  company  held  not  liable  to  resident 
of  city  for  loss  by  fire  caused  by  failure  to 
furnish  supply  of  water. — Lovejoy  v.  Bessemer 
Waterworks  Co.  (Ala.)  76. 

*A  water  company  placing  its  pipes  in  the 
streets  under  a  franchise  contract  with  the  city 
does  so  in  sulxirdlnation  to  the  superior  rights  of 
the  public,  and  the  citj  In  such  a  case  has  no 
authority  to  burden  itself  or  Its  ta:Qiayers  with 
the  payment  of  damagea  asoessarilj  ooDsequcnt 
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upon  the  reaaooablr  careful  and  aUllfal  ezeen- 
tion  of  its  aothorised  public  woika.^ — AnderwHi 
T.  roller  (Fla.)  684. 

WAYS. 

Pnblic  wajB,  Ke  "Bixhwara.** 

WEAPONS. 

Opinion  evidmce  as  to  nature  of  veapon,  see 
^XMminal  Law,"  i  14. 

An  Indictment  alleging  that  accrued  Memted 
■  firearm  at  a  person  named  held  sufficients— 
Hughes      State  (Ala.)  427. 

*Whetlier  the  pistol  which  accQsed  was  shown 
to  have  carried,  was  carried  bo  as  not  to  be 
discernible  by  ordinary  observation,  is  for  the 
jury.— Hainey  v.  State  (Ala.)  968. 

On  a  trial  for  carrying  a  concealed  weapon, 
the  admission  of  evidence  that  accnsed  was 
drtink,  was  prejudicial. — Halney  t.  State  (Ala.) 
9G8. 

A  witness  for  the  state  on  a  trial  for  carrying 
a  concealed  weapon,  held  properly  allowed  to 
state  what  he  was  doing  woen  he  saw  accused 
with  the  weapon.— Hainey  v.  State  (Ala.)  d6& 

On  a  trial  for  carrying  a  concealed  weapon, 
evidoioe  that  accused  was  a  brother  of  a  per- 
son whom  the  officers  souffht  to  arrest  for 
drunkenness,  held  inadmissible.— Halney  r.  State 
(Ala.)  968. 

WILLS. 

See  "Executors  and  Administrators." 
Charitable  bequests  and  devises,  see  "Chari- 
ties." 

Courts  of  probate,  see  "Courts."  I  4. 
Repugnancy  In  pleading  in  will  contest,  see 

'^uity,^  I  8. 
BeTiew  of  decisions  of  intermediate  courts  in 

proceedings  for  probate  of  will,  see  "Appeal 

and  Error,"  |  22. 

f  1.   OoatrMta  to  derlae  or  baqveatk. 

*A  person  may  make  a  valid  agreement  to 
dispose  of  his  property  by  will  in  a  particular 
way,  which  equity  will  enforce. — Allen  v.  Brom- 
berg  (Ala.)  771. 

*A  contract  to  execute  a  will  containing  cer- 
tain provisions  held,  under  Code  1896,  1  4264, 
not  enforceable  by  setting  aside  a  will  made  in 
violation  of  the  contract  and  probati^  a  pre- 
vious will. — ^Allen  V.  Bromberg  (Ala.)  771. 

'a  contract  for  the  execution  of  a  will  con- 
taining certain  provislODS  held  not  enforceable 
until  a  will  executed  In  violation  of  the  contract 
had  been  probated. — ^Allen  v.  Bromberg  (Ala.) 
771. 

S  2.   Requisites  sad  valldltr. 

*The  executor  is  a  competent  witness  to  the 
will  in  which  he  is  nnmed  executor. — DaveniKtrt 
v.  Etavenport  (l^a.)  240. 

fi  3.  Prolmto,  MtabllahaMmi,  mmA  «bb«1- 
mmm*. 

A  administrator  lield  Hot  entitled  to  file 
a  separate  contest  of  an  alleged  will  of  his 
decedent  while  a  previous  contest  was  in  prog- 
ress of  trial. — Rainey  v.  Ridgway  (Ala.)  ^2. 

•Where  contestant's  husband  was  testatrix's 
sole  heir,  and  contestant  was  the  sole  heir  of 
her  husband,  she  was  a  "party  interested"  and 
entitled  to  contest  the  probate  of  testatrix's 
will.— Rainey  v.  Ridgway  (Ala.)  632. 

♦That  some  of  the  heirs  at  law  of  a  testa- 
trix were  barred  under  Code  1896,  SS  4298. 
43S0,  from  contesting  a  will  in  chancery,  held 


not  to  affect  tba  right  of  a  complainant  not 
barred.— Ellis  v.  Orawson  (Ala.)  942. 

•A  bill  filed  under  Code  1896,  H  4298,  4299. 
to  contest  a  will  held  demurrable  for  stating 
conclusions  rather  than  facta. — BUiis  v.  Oaw- 
son  (Ala.)  942. 

*In  contesting  a  will  under  Code  1896,  {f 
4287,  4298,  42W.  contestant  held  not  confined 
to  any  one  gnMind  of  contest.— Bllis  v.  Orawson 
(Ala.)  942. 

In  a  suit  under  Code  1896,  »  4298,  4299, 
to  contest  a  will,  etc.,  the  qnestion  as  to  the 
extent  of  complainant's  relief  and  the  character 
thereof,  AeW  not  snch  that  it  could  be  raised 
by  demnrrer.— Bills  v.  Crawson  (Ala.)  942. 

Where  a  witness  to  a  will  signs  by  a  name 
slightly  different  from  that  given  by  him  in  the 
testament,  parol  evidence  is  admissible  to  show 
the  two  to  be  the  same  person. — Davenport  t. 

Davenport  (Da.)  240. 

Where  a  universal  legacy  is  attacked  on  the 
ground  that  the  legatee  is  a  minister  who  pro- 
fessionally attended  testatrix  in  her  last  illness, 
whea  the  will  was  made,  the  petition  discloses 
no  cause  of  action  in  the  absence  of  allega- 
tion that  there  was  no  tie  of  cinuangninity  be- 
tween the  testatrix  and  iMstes. — Saceesaion  of 
Heiber  (La.)  569. 

{  4.  Oonstnietlon. 

*WilI  construed,  and  held  to  make  independent 
provision  for  the  wife  without  the  creation  of  a 
precatory  trust. — Rector  v.  Alcorn  (Miss.)  870. 

I  5.    Rlchts  ftnd  U«MUtl«>  of  davlssM 

and  leKAteo*. 

Rev.  St.  1892,  »  1880,  1833.  give  a  widow 
the  right  to  el^t  whether  she  shall  take  dower 
or  a  child's  part  in  the  estate. — Saxon  t.  Rawls 
(Tla.)  094. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Absence  of  as  ground  for  continuance  in  crimi- 
nal prosecution,  see  "Criminal  Law,"  |  18. 

Exceptions  to  crosB-ezaminatlon  of  witness  by 
court,  for  purpose  of  review,  see  "Criminal 
Law?  i  39. 

Experts,  see  "Evidence,"  $  11. 

Instructions  as  to  credibility  in  criminal  prose- 
cution, see  "Criminal  Law,"  (  26. 

Instructions  ^viug  undue  prominence  to  par- 
ticular testimony,  see  "Trial,"  1  8. 

Objections  to  questions  to,  see  "Triai,"  1  3. 

Opinions,  see  "Evidence,"  S  11> 

Review  of  discretion  of  lower  court  as  to  lead- 
ing questions,  see  "Appeal  and  Error,"  §  IS. 

To  exeeutimi  of  will,  see  "Wills,'*  8  2, 

I  1.    Attsiidaikae,   produotion   of  doen- 
■sents,  «nd  oompensatloa. 

Laws  1903,  p.  71,  c.  5182,  prescribing  the 
requisites  to  be  complied  with  by  parties  char- 
ged with  crime  In  applications  for  the  procure- 
ment of  witnesses  tor  their  defense,  is  not  in 
conflict  with  either  section  11  or  section  14  of 
the  Declaration  of  Rights  of  CoDStitiition 
1885.— Pittman  v.  State  (Fla.)  885. 

'Amllcatlons  under  Laws  1903,  p.  71,  c.  5132. 
for  the  procurement  of  witnesses,  at  the  cost 
of  the  county,  for  the  defense  of  parties  charged 
with  crime,  should  be  made  at  the  earliest  rea- 
sonable opportunity. — Pittman  v.  State  (Fla.) 
385. 

•Under  Acts  1894,  p.  78,  No.  67,  where  de- 
fendant files  an  affidavit  as  to  what  he  expects 
to  prove  bv  a  witness,  he  is  entitled  to  summon 
witnesses  beyond  the  statutory  six  as  a  matter 
of  right.— State  v.  Freddy  (La.)  436. 

*The  right  to  compulsory  process  referred  to 
in  the  Constitution  held  to  be  the  right  of  ac- 


*Foliit  auointod.  Boo  syllabva. 
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cused  persons  to  demand  the  iflsoins  of  snb- 
poonae  for  their  witnesseB  and  of  having  the 
BBme  served,  not  to  have  attachments  issued.— 
State  T.  Stewart  (La.)  798. 

1  2.  Oompet«MT. 

*In  an  action  aeainst  an  administrator  for 
services  rendered  decedent,  plaintiff  is  incom- 
petent to  testify  to  transaction  with  decedent, 
under  Code  1886,  I  ITM^^tteaon  t.  Carter 
(Ala.)  188. 

*A  letter  from  a  hueband  to  hie  wife  held 

competent  evidence  against  him  as  proeecu- 

tlOQ  for  crime.— Caldwell  v.  State  (Ala.)  473. 

*A  child  12  years  of  age  held  properly  per- 
mitted to  testify,  though  she  did  not  understand 
a  question  as  to  wheUier  she  knew  the  nature 
of  a  judicial  oath.— Gordon  v.  State  (Ala.)  847. 

*In  a  suit  to  establish  a  gift,  the  alleged  donee 
Jield  incompetent  to  testify,  under  Code  1896, 
i  1794,  to  what  oecnrred  between  hlmeelf  and 
the  doDor  since  deosased.— Thomas  T.  Tllley 
(Ala.)  864. 

*A  witness  need  not  have  heard  the  entire 
conversation,  bnt  may  testify  to  the  part  he  has 
beard.— State  t.  Freddy  (La.)  436. 

i  3.  Sxmmlnmtloa. 

Where  evidence  is  admitted  to  show  the  trail- 
ing of  defendant  dogs,  defendant  held  en- 
titled on  cross-examination  to  inquire  fully  into 
the  breeding  and  testing  of  the  dogs  and  cir- 
cumstances of  the  hunt — RIchardsoQ  v.  State 
(Ala.)  82. 

•It  was  not  error  for  the  court  to  permit  the 
state  to  cross-examine  defendant  for  the  pur- 

fiose  of  showing  flight. — ITntreiner  v.  State 
Ala.)  285. 

*A  witneMi  having  no  personal  knowledge 
of  facts  set  forth  in  a  memorandum,  and  hav- 
ing no  recollection  of  the  facts  independent 
of  it,  Is  inadmissible. — Jones  v.  State  (Ala.)  290. 

*In  a  criminal  prosecution,  held  permissible 
for  the  state  on  redirect  examination  to  show 
why  a  witness  went  away  shortly  after  tie 
crime.— Sims  T.  State  (Alal)  413. 

To  permit  a  witness  for  defendant  on  trial 
for  homicide  to  answer  a  question  on  cross- 
examination  as  to  how  far  he  lived  from  the 
home  of  the  father  of  the  decedent  was  within 
the  discretion  of  the  trial  court.— HiU  v.  State 
(Ala.)  621. 

*The  tadtnde  to  be  allowed  on  the  cross-ex- 
amination of  a  witness  held  largely  within  the 
discretion  of  the  trial  court. — Smiley  t.  Hooper 
(Ala.)  660. 

•Where,  in  a  prosecution  for  murder,  a  state's 
witness  was  asked  on  cross-examination  whether 
he  ever  bad  any  trouble  with  defendant  and 
answered,  "Tes;  in  this  way" — the  state  had 
a  right  to  show  whether  the  trouble  was  a 
iigbt,  a  personal  difficulty,  or  other  kind  of 
trouble,  without  going  into  the  details. — Glass  v. 
State  (Ala.)  727. 

*Id  a  criminal  case.  It  was  within  the  dis- 
cretion of  the  trial  court  to  allow  the  solicitor 
for  the  state  to  recall  witnesses  for  the  defend- 
ant for  the  purpose  of  laying  a  predicate  for 
their  Impeacnment  by  proof  of  contradictory 
statements.— Hammond  v.  State  (Ala.)  761. 

•Defendant  held  to  have  had  the  right  to 
cross-examine  a  witnefis  for  ptaiDtlfC  on  a 
matter  on  which  he  had  given  his  opinion  on 
direct  examination.— Hngglns  v.  Soutnem  Ry. 
Co.  (Ala.)  856. 

•Defendant  he{d  not  prejudiced  by  the  exclu- 
sion of  evidence  to  prove  a  fact  already  testified 
to  by  the  wltneas.— Naihrille,  C.  &  SL  L.  Ry. 
V.  Uoore  (Ala.)  984. 


*Polmt  ammotatad.  Sm  sylUbw. 


•On  a  prosecutioD  for  betting  at  a  game  irf 
cards  played  at  a  public  place  held  proper  to 
ask  witnesses  if  they  could  testis  that  the 
playing  at  such  place  oonld  net  be  seen  from  any 

S}int  along  a  certain  public  roadv— Bradford  v. 
tate  (Ala.)  1024. 

•A  witness  called  for  tie  defense  in  a  crimi- 
nal proaecnttoOt  and  testifying  to  his  geonal 
good  dioractert  may  be  croes-ezamined  as  to 
partiealar  facts. — State     Le  Blane  (La.)  lOS. 

Qneation  on  cross-examination,  "Have  yoo 
ever  heard  of  a  previous  attempt  by  the  aocnsed 
on  the  life  of  the  deceased?"  held  emmeoiiB.— 
State  T.  Thmnpsou  (taj  107. 

•Where  a  witncM  for  the  state  Is  allowed, 
in  order  to  refresh  his  memory,  to  read  hi* 
testimony  on  preliminary  examination,  but 
his  memory  is  not  thereby  refreshed,  defendant 
cannot  complain. — State  v.  Thompson  (I^) 
107. 

f  4.   Oveiltbllitrt  i»peaehiB«Bt.  eomtra- 
dlotiOB.  amd  •orrobanttm. 

•Questions  asked  a  witness  AeU  competent 
to  affect  his  eredibllfty.— Morris  t.  State  (Ala.) 
274. 

•On  a  trial  for  homicide,  evidence  showing 
that  a  witness  had  made  threats  against  de- 
cedent held  competent  to  impeach  him. — Uorris 
V.  State  (Ala.)  274. 

•On  a  trial  for  homicide  the  court  propoly 
permitted  the  state  to  question  accDsed  iriiai 
testifying  as  a  witness  with  respect  to  a  stat^ 
ment  made  by  Iilm  contradicting  his  testimonf.— 
Morris  v.  State  (Ala.)  274. 

An  affidavit  contradictory  of  a  witness'  testi- 
mony held  admissible,  though  he  testified  It  had 
been  procured  from  him  by  improper  nwona— 
New  V.  Young  (Ala.)  523. 

In  ejectment,  an  affidavit  executed  by  a  wit- 
ness  admitting  that  defendant  loaned  her  money 
on  the  land  aeM  admlsBible  to  contradict  b« 
testimony  to  the  contrary. — New  v.  Yoting  (Ala.) 
523. 

•Certain  evidence  held  admissible  to  show 
enmity  on  the  part  of  a  witness,  thns  cmitra- 
dicting  bis  claim  of  special  friendship  for  de- 
ceased.—Glass  V.  State  (Ala.)  727. 

•The  court  properly  refused  to  allow  a  wit- 
ness to  be  interrogated  with  respect  to  hia  own 
general  character  for  truth  and  veradtj.— 
Glass  T.  State  (Ala.)  727. 

•Contradictory  statements  of  a  witaiess  ieU 
no  ground  for  excluding  his  teatimony. — Benja- 
min V.  State  (Ala.)  7^ 

•The  fact  that  the  solicitor  for  the  state  in 
a  criminal  case  recalled  witnesses  for  defendant 
in  order  to  lay  a  predicate  for  impeachment  did 
not  make  them  the  state's  witnesses. — Hammond 
T.  State  (Ala.)  761. 

•Under  Code  1896,  S  1795,  a  conviction  for 
a  felony,  made  so  by  statute,  which  was  not  n 
crime  at  common  law,  may  be  shown  to  af^ 
the  credibility  of  a  witness. — Fuller  v.  State 
(Ala.)  774. 

•Under  Code  1896,  Ifi  4711,  1795,  1796.  a 
witness  for  defendant  In  a  prosecution  for  hom- 
icide held  properly  asked  If  be  had  been  conrict- 
ed  of  aiding  a  prieoner  charged  with  murder 
to  escane  from  Jail.— Fuller  v.  State  (Ala.)  774. 

•Where  a  witness  admits  that  he  was  guilty 
of  a  felony  for  which  he  was  convicted,  testi- 
mony tending  to  show  that  he  was  not  guilty 
thereof  is  inadmissible. — Fuller  v.  State  (Ala.i 
774. 

•A  witness  who  hss  answered  a  question  c(4* 
lateral  and  Irrelennt  to  Ute  laine  may  not  be 
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cTontradicted  hj  the  party  wbo  questioned  bim. 
 Kelly  V.  Loniaville  &  N.  R.  Co.  (Ala.)  870. 

*Id  a  proBecatiOD  for  treapaaB  after  warning, 
it  was  not  errer  for  the  court  to  permit  the  stbte 
OD  defendant's  cross-examination  to  show  that 
lie  had  sworn  out  a  warrant  for  prosecutor's 
arrest— CroM  v.  State  (Ala.)  875. 

•Where  a  witness  for  ^ceased  testified  that 
lie  made  no  threats  against  deceased,  but  that 
bis  relations  were  friendly,  evidence  ot  threats 
made  by  the  witness  against  deceased  long 
prior  to  the  difficulty  held  admisslble^Haimers 
-r.  State  (Ala.)  973. 

An  impeaching  question,  which  was  outside 
of  the  matter  laid  m  the  predicate,  was  proper- 
ly disallowed.— Williams  v.  State  (Ala.)  992. 

*For  the  purpose  of  discrediting  a  witness,  a 
wide  range  of  cross-examiaation  Is  permitted, 
and  tbe  rule  applies  to  the  cross-ezanunation  of 
■a  defendant,  wnen  he  Toluntarily  offera  himself 
as  a  witnees.- Pittman  v.  State  (Fla.)  885. 

•Where  accused  has  testified  as  a  witness, 
the  testimony  of  otber  witnesses  as  to  bis  cred- 
ibility "as  a  witness  iu  tbe  case  being  tried" 
held  inadmissible.— Maloy  t.  State  (Fla.)  791. 

•An  accused  taking  the  stand  as  a  witness 
may  as  a  witness  be  impeached.— Maloy  t.  State 
(Fla.)  791. 

•It  is  error  to  refuse  to  permit  defendant  on 
cross-examination  of  a  state  witness  to  interro- 
gate him  as  to  whether  be  had  made  threats 
jigainst  defendant.— Vaughn  v.  State  (Fla.)  881. 

•Where  defense  seeks  to  Impeach  tbe  credi- 
bility of  tbe  state's  witness  as  to  his  general 
reputation,  it  should  be  shown  that  the  witness 
is  80  situated  as  to  be  properly  able  to  give 


testimony  on  that  subject — State  r.  Rester 

(La.)  231. 

•Evidence  was  admissible,  in  behalf  of  ac- 
cosed,  to  prove  that  a  female  witness  for  the 
state,  wbo  denied  the  fact  on  her  cross^zami- 
nation,  was  a  concubine  of  the  deceased,  to 
show  the  animus  of  the  witness. — State  t.  Graft 
(La.)  690. 

WORK  AND  UBOR. 

Claim  against  decedent's  estate  for  services, 
see  "Executors  and  Administrators,"  S  2. 

Liens  for  work  and  materials,  see  "Mecnanics' 
Uens." 

WRITS. 

PofHoular  miU. 

See  "AsslBtance,  Writ  of ;  "Certiorari" ;  "Ex- 
ecution" ;  "Habeas  Corpus" ;  "Injunctira" ; 
"Mandamus" ;  "Quo  Warranto." 

Certiorari  to  Justice  of  the  peace,  see  "Justices 
of  the  Peace,"  |  4. 

Writ  of  error,  see  "Appeal  and  Error."* 

WRONGFUL  EXECUTION- 

See  "Execution,"  i  4. 

WRONGFUL  SEIZURL 

See  "Taxation,"  {  3. 

YEAR. 

Estate!  for  years,  see  "landlord  and  Tenant." 


*Polnt  Muototed.  See  erllabma. 
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Manufaelnrinj-  Co.  t.  Dugue  (39  So.  803)  (>(>!) 

Many  v.  Franklin  (?,'.)  So.  740)   038 

Many  v.  Franklin  (:!!t  So.  741)   041 

Many  V.  Franklin  (30  So.  741)....   Ot2 

Martel,  In  re  (IIO  So.  4-11)   4.51 

Miirtel,  In  re  CIO  So.  70.j)   015 

Martel.  In  re  {HO  So.  70S)   022 

JIartrl  V.  JcniiiuKS-IIeywood  Oil  Syndicate 

.  (30  So.  441)   451 

Martel  v.  .Icniiiiigs-Heywooii  Oil  Syndicate 

(30  So.  71 C.)   615 

Mnrfel  V.  JoiiiiinKS-IIeywood  Oil  Syndicate 

C-IU   So.   7nM)   022 

Martin  v.  The  Picayune  (40  So.  37G)   07!) 

Martin  v.  Teliotte  14U  So.  41)   709 

Metropolitan  Lilo  Ins.  Co.  of  New  York  v. 

Board  of  Assessors  for  Parish  of  Orleans 

(.■i!)  So.  s-i(i)  ms 

M.  F.  Dunn  &  Itro..  In  re  (40  So.  400)..  1084 
Minor's  Ili-irs  v.  City  of  New  Orleans  (38 

So.   9:W)   301 

Mix  T.  Campbell  (38  So.  877)   11 

Mix  T.  Hawkins  (38  So.  877)   12 
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Mongogna,  In  re  (89  So.  899)   697 

Mon^ogna  T.  lUinolfl  Gent  B.  Go.  (39  So. 

699)    697 

Moaongahela  Rirer  CJonseL  Goal  ft  C!oke 

Co.  V.  Board  of  Assessors  (39  So.  601) . .  564 
Moore  v.  St.  Lonis,  I.  M.  ft  S.  K.  Co.  (38 

So.  913)   86 

Moresi  t.  Coleman  (40  So.  168)   792 

MnUen  t.  Kerlec  (40  So.  46)   783 

National  Antomatic  Fire  Alarm  Go.  of  Loa- 
isiana.  In  re  (39  So.  738)   633 

National  Automatic  Fire  Alarm  Co.  of  Loo- 
isiaca  v.  New  Orleans  ft  N.  B.  R.  Co.  (39 
So.  738)   638 

Newman  v.  Scarboron^  (40  So.  24^  800 

New  Orleans  t.  New  Orleans  Jockey  Clnb 
(40  Bo.  331)  ^  911 

New  Orleans  Terminal  Co.  v.  Firemen's 
Charitable  Ass'n  (39  So.  437)   442 

NouUet,  State  ex  reU  t.  Acme  Lumber  Co. 
(40  So.  301)  893 

Oil  Gity  Ironworks  Pelican  Oil  ft  I^pe 
Line  Co.  (38  So.  987)   285 

Oil  Co.  T.  Jenoings-Heywood  Oil  Syndicate 
(38  So.  932)   107 

Oil  ft  Development  Co.  t.  Feitel  (38  So. 
941)    132 

Oil  ft  Snlpbur  Go.  t.  Park  (40  So.  171)..  800 

Parker  t.  Crowell  ft  Spenoer  Lnmbet  Co. 

■  (89  So.  445)   463 

ParriconI  t.  Greco  (39  So.  599)   658 

Penn  v.  Rodriguez  (38  So.  05^  174 

Ferret,  In  re  (40  So.  176)  814 

Perret  t.  Coleman  (40  So.  176)  814 

Pharr  v.  Morgan's  U&T.  R.&S.S.CO. 

(38  So.  943)  13S 

Pharr  v.  Shade]  (38  So.  914)   92 

Posey  V.  Ducros  (39  So.  26)  S50 

Preston,  In  re  (39  So.  447)   471 

Railroad. Co.  r.  Bailey  (40  So.  3581  929 

Railroad  Co.  t.  Moseley  (40  So.  37)   757 

Railroad  Co.   v.  Tax  Collector   (40  Sa 

358)   929 

Railroad  &  Navigation  Go.  v.  Xavier  Real- 
ty (39  So.  1)  328 

Red  River  Line,  In  re  (40  So.  250)   867 

Reed  v.  Corbin  {38  So.  942)   137 

Reeme,  Succession  of  (38  So.  930)   102 

Refining  &  Manafacturing  Co.  v.  Police 
Jury  of  Parish  of  Terrebonne  (40  So. 

443)   1019 

Ronsaet  v.  City  of  New  Orleans  (39  So. 
590)    551 

Sallier.  Sucression  of  (38  So.  929)   97 

Sanders  v.  Eranier  (39  So.  631)   590 

Savings  &  Ivoan  Co.  v.  Boisfontalne  (40  So. 

241)    842 

Sawmill  Co.  v.  American  Hard  Wood  Lum- 
ber Co.  (38  So.  977)   237 

Sehulman  v.  Whitaker  (39  So.  737)   62R 

Sehutten  v.  SrhaEFhausen  (38  So.  964)   109 

Siiepberd  V.  Schomaker  (39  So.  554)   542 

Sheriff  V.  Campbell  (38  So.  877)   11 

Sheriff  V.  Hawkins  (38  So.  877)   12 

Shreveport  v.  St.  Louis  Southwestern  R.  Co. 

(40  So.  20.S)   8sr^ 

Siefiier  v.  Paysee  (40  So.  866)   953 

Si^nor  Tie  Go.  T.  Zwolle  Lumber  Ga  (40 

So.  34)   750 

Soney,  In  re  (40  So.  370)   064 

Southern  Sawmill  Co.  V.  American  Hard 

Wood  Lumber  Co.  (38  So,  977)   237 

State  V.  Adair  (40  So.  41)   770 

State  V.  Bandoin  (40  So.  42)    773 

Srate  V.  Raudoin  (40  So.  239)    837 

State  V.  Bess^a  (38  So.  98r>>   2."»9 

State  V.  Cason  (40  So.  30.3)   897 

State  V.  Daniels  (38  So.  804)   59 

State  V.  Denoist  (40  So.  36."^   949 

State  T.  Duperier  ^  Sa  465)   478 
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State  T.  Elfer  (40  So.  370)   964 

State     Fairbanks  (38  So.  8S9)    46 

State  V.  Fairbanks  (39  So.  443)   457 

State  V.  Gallo  (39  So.  1001)   746 

Stats  v.  Gordon  (39  So.  625)    571 

State  T.  Green  (40  So.  451)  1041, 

State  r.  Hopkins  (40  So.  166)   786 

State  T.  Kumpfert  (40  So.   950 

Stnte  V.  Lnmont  ^9  So.  602)   668 

State  T.  McCoIle;  (39  So.  81)  403 

SUte  V.  Maloner  (S9  So.  639)   498 

State  T.  MoaUP>nieiT  (88  So.  MS)  155 

State  T.  Nash  (39  ^  854)   719 

State  V.  O'Malley  (40  So.  470)   1095 

State  V.  Parks  (40  So.  89)   765 

State  V.  Peralta  (39  So.  550)   530 

State  T.  Babb  (39  So.  971)  -733 

State  T.  Rhodes  (89  So.  972)   737 

State  V.  Rodriguez  (40  So.  43i8)'  1004 

State  T.  Rogers  (38  So.  952)   164 

State  T.  Savant  (88  So.  974)   226 

State  T.  Sheppard  (40  So.  368)   942 

State  T.  Simon  (89  So.  971)   732 

State  V.  Smith  (40  So.  171)   801 

State  V.  Sonier  (40  So.  473)  1106 

State  T.  Sparling  (40  So.  167)  789 

State  V.  Sterenson  (40  So.  44)   777 

State  V.  Stockett  (89  So.  1000)   743 

State  r.  Voorhles  (38  So.  964)   200 

State  V.  White  (40  So.  44)   779 

State  T.  Zammo  (39  So.  442)    456 

State  ex  reL  FltzpatritA,  In  re  (38  So. 

1006)   •  821 

State  ez  rel.  Fitzpatrick,  In  re  (38  So. 

1008)    325 

State  9x  rel.  Joumee  t.  Board  of  Com'rs  (39 

So.  842)   684 

State  ez  rel.  Jurgens      Consumtts*  Brew- 
ing Co.  (40  So.  45)   782 

State  ez  rel.  NouUet  v.  Acme  Lumber  Co. 

(40  So.  301)    803 

State  ex  rel.  Stewart  t.  Beid  (38  So.  963)  . .  196 
State  ex  rel.  Stewart  T.  Reid  (39  So.  99^ . .  739 
State  ex  rel.  Stewart  Reid  (40  So.  369) . .  959 
State  ez  ret  Ta.x  Collector,  In  re  (88  So. 

1006)   321 

State  ex  rel.  Taz  Collector,  In  re  (38  So. 

1008)    325 

State  ez  rel.  Wilder  v.  Board  of  Liquida- 
tion of  City  Debt  (39  So.  448)   471 

State  Nat.  Bank  t.  S.  W.  Clark  &  Sons  (39 

So.  844)   691 

Stewart,  In  re  (38  So.  963)   196 
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Stewart,  State  ez  rel.,  v.  Reid  (38  So. 

963)    196 

Stewart,  State  ex  rel.,  v.  Reid  (39  So.  998)..  739 
Stewart,  State  ez  rel.,  v.  Reid  (40  So. 

369)    969 

Swift  &  Co.  T.  Board  of  Assessors  (88  Sa  ' 

1006)  -321 

Taliaferro  v.  Vicksbarg,  S.  &  P.  R.  Co.  (39 

So.  437)  :.   44S 

Tax  Collector,  State  ex  rel..  In  re  (38  Sa 

1006)    321 

Tax  Collector,  State  ex  rel.,  In  re  (38  Sa 

1008)   325 

Terry  v.  Heisen  (40  Sa  461)  1070 

Teutonia  Loan  &  Building  Co.  t.  Cronan 

(39  Sa  551)  631 

Tbeard  v.  Gueringer  (38  So.  979)   242 

Tie  Co.  V.  Zwolle  Lumber  Co.  (40  So.  84)..  750 
Tobin  V.  United  States  Safe  Deposit  & 

Savings  Bank  (39  So.  33)   366 

Town  of  Leeaville  v.  Hadnot  (38  So.  877) . .  10 
Town  of  Many  v.  Franklin  (39  So.  740) . . .  638 
Town  of  Many  v.  Franklin  (.*»  So.  741)...  641 
Town  of  Many  v.  Franklin  (39  So.  741) . . .  642 
Tulane  University  of  Lonisiana  v.  Boaid  of 

Assessors  (40  So.  445)  1025 

Uni^'  Fruit  Co.  t.  Loaidana  Petrolenm 
Co.  (38  Sa  958)   181 

Victoria  Lumber  Co.  T.  Blvea  (40  So.  8S2)..  996 
Vinton  Oil  &  Sulphur  Ca  r.  Park  (40 
So.  171)   800 

West  v.  Lehmer  (38  Sa  969)   213 

Whitaker,  In  re  (39  So.  737)   628 

Wilcoz  V.  Nixon   (88  Sa  890)   47 

Wilder,  State  ez  rel.  t.  Board  of  Liquida- 
tion of  CitT  Debt  (39  Sa  448)   471 

Willis  T.  VicTtsbupg,  8.  &  P.  By.  (38  Sa 

892)   T:...'   53 

Wilson  T.  HoChnan  (40  8a  828)   903 

Woodstock  Iron  Works     Standard  Pulley 

Mfg.  Co.   (40  So.  236)   829 

WoodviUe,  In  re  (40  So.  174)  810 

Woodville  v.  Kantrowita  (40  So.  174)....  810 

Xavier  Realty  T.  Louisiana  R.  ft  NaT. 

Ca  (39  Sa  6)  343 

Youi^  T.  Guess  &  Swanson  (38  So.  975)  230 

Zambelli  t.  F.  Johnson  &  Son  Oa  (S9  So. 
601)    488 
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